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COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


CONNECnoUT— Supreme  Court  of  Errors. 

DAVID  TORRAI?CE,  CRivr  Justicb. 

A.SaOGIA.TB  JUDO  Eg. 

SIMEON  E.  BALDWIN.  FREDERICK  B.  HALL. 

WILLIAM  HAMERSLET.  BAMDEL  O.  PRENTICE. 


DELAWABE — Supreme  Court. 

JOHN  R.  NICHOLSON,  Chakcbliob. 
CHARLES  B.  LORE,  Chief  Jostici. 

MSOOIATI  JUSTI0B8. 

WILLIAM  C.  8PRUANCE.  JAMES  PENNEWILU 

IGNATIUS  C.  ORUBB.  WILUAM  H.  BOTCE. 


Court  of  Chancery. 

JOHN  R.  NICHOLSON,  Chakcblloh. 

MAINE — Supreme  Judicial  Court. 

AITOREW  P.  WIBWELL,  Chief  Jostich. 

ASSOCIATE  JUSTICES. 

LtTCILItTS  A.  EMERY.  ALBERT  R.  SAVAOB. 

WM.  PENN  WHITBHOUSE.  FREDERICK  A.  POWERa 

8BWALL  C.  STROUT.  HENhY  C.  PBABODY 

ALBERT  M.  SFEAB. 

MARYIiAND— Court  of  Appeals. 

JAMES  MoSHERRY,  Chief  Juooa. 

A8SOCIA.TB  niDOES. 

JOHN  P.  BRISCOE.  JAMES  A.  PEARCE. 

A.  HUNTER  BOYD.  SAMUEL  D.  BCHMUCKER. 

DAVID  FOWLER.  »  I.  THOMAS  JONES. 

.HENRY  PAGE.  N.  CHARLES  BURKE. 

NEW  HAMFSHIBE— Supreme  Cotirt. 

FRANK  N.  PARSONS,  Chief  Justice. 

A8SOCIATI  f  U8TICB8. 

WILLIAM  M.  CHASE.  OEOROB  H.  BINGHAM 

REUBEN  E.  Walker.       john  e.  young. 

>  Bastsned  October  (,  1905.  *  Appointed  October  »,  IMS. 
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NEW  JEIU3EY— Oonrt  of  Brron  and  App«ala. 

WILLIAM  J.  MAOIB,  Charcbllok. 
WILLIAM  S.  GUMMERK,  Cmtr  JcBncc 

JCSTICU. 

JONATHAN  DIXON.  CHARLES  E.  HENDRICKSON 

CHARLES  G.  GARRISON.  MAHLON  PITNEY. 

JOHN  FRANKLIN  FORT.  FRANCIS  J.  SWATZB. 

ABRAM  Q.  GARRET80N.  ALFRED  REED. 

nrsoss. 
JOHN  W.  BOGBRT.  G.  D.  W.  VKOOM. 

WILLIAM  a  VREDENBURGH.       GEORGE  R.  GRAY. 
PETEH  V.  V00RBEE8.  '  ELMER  E  GREEN. 

JAMES  B.  DILU  • 


OoTirt  of  Ohanoery. 

WILLIAM  J.  MAGIE,  Chamouxob. 

▼lOB  CHAHCBIXOKS. 

HENRY  C.  PITNEY.  MARTIN  P.  GREY. 

JOHN  R.  EMERY.  EUGENE  STEVENSON. 

ALFRED  REED.  JAMES  J.  BERGEN. 

FREDERIC  W.  STBVEN&  LINDLEY  H.  GARRISON. 


Sapreme  Court. 

WILLIAM  8.  GUMMBRE,  Cbibp  Jvsticb. 

▲880CIATB  JU8TI0BS. 

JONATHAN  DIXON.  CHARLES  E.  HENDRICKSON. 

JOHN  FRANKLIN  FORT.  MAHLON  PITNEY. 

CHARLES  G.  GARRISON.  FRANCIS  J  SWAYZB. 

ABRAM  Q.  QARRET80N.  ALFRED  REED. 


FrerogatiTe  Court. 

WILLIAM  J.  MAGIE,  Oboisabt. 

TICB  OBOIKABT. 

JAMES  J.  BERGEN. 


PENNSYLVANIA— Supreme  Court. 


JAMES  T.  MITCHELL,  CBtir  Justicb. 

JDSTICB8. 

D.  NEWLIN  FELL.  WILLIAM  P.  POTTER. 

J.  HAY  BROWN.  JOHN  P.  ELKIN. 

B.  LESLIE  MESTREZAX  JOHN  STEWART.' 


BHODE  ISLAND— Supreme  Court. 

WILLIAM  W.  DOUGLAS,  Chief  Jcbticb. 

ASSOCIATB  JCSTICBS. 

GEORGE  A  WILBUR.*  JOHN  T.  BLODGETT. 

EDWARD  C.  DUBOia  CLARKE  H.  JOHNSON. 

CHRISTOPHER  FRANCIS  PARKHUR8T. 

•Reclgned  April  1,   1905.  •Became  Justice  June  21,  IMS. 

*  Appointed  Julr  S,  U06.  'Reelgned  July  7,  IMS. 
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VEBMONT — Supreme  Coxirt. 

JOHN  W.  ROWELL,  Chibf  Judob. 

iJSOOIATI  JCDOIS. 

JAMES  M.  TYLEa  JOHN  HENRY  WATSOH. 

LOVEIiAND  MUKSON.  SENECA  HASELTON. 

HENRY  R.  START.'  OBOROE  U.  POWXRa 

WILLARD  WESBERY  MILE&' 

TDled  Noramber  7,  1906.  'Appointed  November  2»,  U06. 
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COURT  OF  CHANCERY  OF  NEW  JERSEY. 


Tbe  following  was  promxilgated  as  mle  222 
on  November  25,  1905: 

Role  222.    REXJEIVKRS  OF  PARTNERSHIP. 

Recetven  appointed  or  directed  to  wind  up 
tbe  affairs  of  a  partnership  or  pay  Its  debts, 
thai]  glre  notice  of  tbelr  appointment,  and 
notice  to  creditors  to  present  tbelr  claims. 
Tbese  notices  sball  be  similar  (mntatls  mn- 
tandls)  to  tbe  notices  required  to  be  given 
br  assignees  under  tbe  general  assignment 
act,  and  sball  be  pnbllsbed  and  mailed  In 
the  same  manner.  Tbe  court  may,  by  spe- 
cial order,  make  other  or  different  direc- 
tions as  to  tbe  notices  to  be  given  or  tbe 
time  or  manner  of  tbelr  publication. 

At  tbe  expiration  of  three  months  from  the 
time  of  appointment,  the  receiver  shall  file 
a  list  of  tbe  claims  presented  and  proved. 
The  recelTer  or  any  creditor  or  otbet  person 


Interested,  may  except  to  tbe  allowance  of 
the  whole  or  any  part  of  any  claim  presented« 
of  which  exception  notice  shall  be  given  tt> 
the  claimant  and  thereupon  order  shall  be 
taken  for  adjudication  upon  the  claim.  Tbe 
court  may,  by  special  order,  make  other  or 
dlfferrat  directions  as  to  the  time  or  manner 
of  presenting  tbe  list  of  claims. 

This  rule  shall  not  apply  to  receivers  di- 
rected to  continue  a  partnership  business,  un- 
less by  special  order. 

On  the  same  day  tbe  Chancellor  altered 
mle  4  by  adding,  at  tbe  end  of  tbe  first  para- 
graph, tbe  following: 

"And  except,  further,  that  tbe  Tuesdays 
whereon  tbe  regular  term  of  the  court  is 
opened,  shall  not  be  motion  days  at  tbe  Chan- 
cery Chambers  at  Newark." 


SUPREME  COURT  OF  RHODE  ISLAND. 


Rules  of  Practice. 


On  the  seventeenth  day  of  July,  A.  D. 
19(^,  the  following  rules  were  adopted  by  the 
Supreme  Court  of  the  state  of  Rhode  Island 
and  Providence  Plantations,  In  session  at 
Provldoice,  to  regulate  tbe  practice  in  ac- 
tions and  proceedings  in  said  court,  all 
other  rules  theretofore  existing  being  re- 
Klnded: 

ATTORNEYS  AND  COUNSELLORS. 

L  Any  person  desiring  to  be  admitted  to 
the  bar  may  file  his  petltloa  in  the  clerk's 
office  setting  forth: 

First — ^Tbat  he  is  a  citizen  of  tbe  United 
States,  or  has  filed  his  declaration  of  In- 
tention to  become  a  citizen;  that  be  resides 
in  this  state;  that  he  is  over  twenty-one 
years  of  age;  and  that  he  intends,  if  ad- 
mltted,  to  practice  law  in  this  state. 

Secondly. — Either  that  he  has  received  a 
daasical  education  and  has  studied  law  two 
years  In  the  office  of  an  attorney  and  coun- 


sellor at  law,  or  two  yean  In  some  law 
school  in  the  country  and  the  office  of  an  at- 
torney and  counsellor,  six  months  of  which 
time  of  study,  at  least  shall  in  all  cases 
have  been  In  the  ofiSce  of  an  attorney  and 
counsellor  in  this  state; 

Or  that  not  having  received  a  classical 
education,  be  has  studied  law  three  years  in 
tbe  office  of  an  attorney  and  counsellor  at 
law,  or  three  years  in  some  law  school  in 
tbe  country  and  the  office  of  an  attorney  and 
counsellor,  six  months  of  which  time  of 
study,  at  least  shall  have  been  in  tbe  office 
of  an  attorney  and  counsellor  in  this  state; 

Or  that  having  been  admitted  to  tbe  bar 
In  some  one  of  the  United  States,  he  has 
practiced  law  therein  for  mare  than  three 
years  and  has  studied  law  in  tbe  office  of  an 
attorney  and  counsellor  In  this  state  for  tbe 
term  of  six  months; 

Or  that  having  been  admitted  to  tbe  bar 
in  some  one  of  the  United  States,  he  has 
practiced  law  for  more  than  ten  years. 
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Such  petition  sliall  be  endorsed  by  an  at- 
torney and  coansellor  of  this  court,  who 
shall  certify  that  the  petitioner  is  of  good 
moral  character  and,  in  his  opinion,  a  suit- 
able person  for  admission  to  the  bar.  Upon 
filing  such  petition  the  petitioner  shall  pay 
to  the  clerk  a  fee  of  ten  dollars:  Prorided, 
that  in  case  an  applicant  Is  unsuccessful  In 
his  first  application  he  shall  be  required  to 
pay,  upon  the  filing  of  any  subsequent  pe- 
tition, the  sum  of  five  dollars  only. 

2.  Any  person  entering  the  office"  of  an  at- 
torney and  counsellor  in  this  state  as  a 
student  of  law  shall  file  forthwith,  with 
the  clerk,  a  certificate  from  such  attorney 
that  the  student  has  begun  a  course  of  study 
in  his  office;  and  the  term  of  study  of  such 
student  for  the  purpose  of  these  rules  shall 
be  computed  from  the  time  of  the  filing  of 
such  certificate  in  the  clerk's  office. 

3.  Unless  otherwise  specially  ordered,  all 
petitions  for  admission  to  the  bar  shall  be 
referred  to  a  board  of  bar  examiners  of  five 
members,  appointed  by  the  court  The  mem- 
bers of  the  present  board  shall  hold  office  for 
the  term  of  five  years  from  the  date  of  their 
several  appointments;  and  hereafter  one 
member  shall  be  appointed  annually  on  the 
third  day  of  March  for  the  term  of  five  years. 
The  court  may  remove  any  examiner  at  its 
pleasure  and  fill  any  vacancy  in  said  board. 

4.  The  board  of  bar  examiners  shall  In- 
vestigate and  verify  the  allegations  in  the 
petitions  referred  to  them,  shall  ascertain 
the  character,  qualifications,  and  attain- 
ments of  the  several  petitioners,  and,  imless 
otherwise  specially  ordered,  shall  subject 
the  petitioners  to  examination  as  to  their 
knowledge  of  law,  and  shall  report  to  the 
court  upon  each  petition,  with  such  recom- 
mendation  as   they   shall   think   proper. 

If  the  board  report  that  the  petitioner  is 
qualified  and  recommend  his  admission,  then, 
unless  the  court  otherwise  order,  he  shall  be 
admitted  as  an  attorney  and  counsellor  at 
law  of  this  court,  and  as  such  shall  be  en- 
titled to  practice  law  in  all  the  courts  of 
this  state. 

5.  The  board  of  bar  examiners  shall  de- 
termine the  time  and  place  of  all  examina- 
tions for  admission  to  the  bar,  and  shall  no- 
tify the  clerk  of  the  time  and  place  so  fixed 
at  least  twenty  days  before  the  time  for 
each  examination ;  and  said  clerk  shall  pub- 
lish in  some  one  or  more  of  the  daily  news- 
papers printed  in  the  city  of  Providence, 
for  the  space  of  ten  days  before  the  time 
so  fixed,  a  notice  of  such  time  and  place  and 
a  list  of  the  names  and  residences  of  the 
several  applicants  whose  petitions  shall  tiave 
been  referred  to  said  board  for  action  at  the 
coming  examination.  Said  board  may  make 
roles  for  their  organization,  conduct,  and 
government,  subject  to  the  approval  of  the 
court 

Such  compensation  as  the  court  shall  de- 


termine shall  be  allowed  and  paid  to  the 
members  of  the  board  by  the  clerk  of  the 
court,  from  the  fees  received  by  him,  under 
the  provisions  of  rule  1. 

6.  Every  person  who  is  admitted  as  an  at- 
torney and  counsellor  shall  take  In  open 
court  the  following  engagement: 

"I,  ,  do  solemnly  swear  (or  affirm) 

that  I  will  demean  myself  as  an  attorney 
and  counsellor  of  this  court,  and  of  all  other 
courts  before  which  I  may  practice  as  an 
attorney  and  counsellor,  uprightly  and  ac- 
cording to  law,  and  that  I  will  support  the 
Constitution  and  laws  of  this  state,  and  the 
Constitution  of  the  United  States." 

7.  Members  of  the  bar  of  other  states  not 
residing  in  this  state  will  be  permitted  on 
motion  to  conduct  or  argue  any  case  on 
trial  in  the  courts  of  this  state  as  hereto- 
fore, but  no  nonresident  can  be  recognized  as 
an  attorney  in  any  case  for  the  purposes  of 
endorsing  writs,  filing  answers  or  pleas,  or 
issuing  or  receiving  notices  or  agreements. 

8.  Complaints  against  members  of  the  bar 
for  unprofessional  conduct  shall  be  made  In 
writing  and  shall  set  forth  specifically  the 
facts  upon  which  the  charge  is  based.  Such 
complaints  when  filed  with  the  clerk  will 
be  referred  for  examination  and  report  there- 
on to  a  standing  committee  of  five  members 
of  the  bar  appointed  by  the  court  The  mem- 
bers of  the  present  committee  shall  hold 
office  until  the  expiration  of  their  respective 
terms  of  appointment  and  vacancies  as  the^ 
occur  hereafter  will  be  filled  by  appoint- 
ments for  the  term  of  three  years. 

The  members  of  this  committee  will  be 
excused  from  attendance  in  court  when  nec- 
essary to  fulfill  engagements  previously 
made  to  attend  meetings  of  this  committee. 

FILING  AND  EINTERINO  PETITIONS, 

APPEALS,  ETC.,  AND  NOTICE 

THEREON. 

9.  Notice  on  petitions  for  trials  or  new 
trials  in  which  notice  is  necessary  shall  be 
by  citation  issued  by  the  clerk  as  of  course, 
when  the  petition  is  filed,  returnable  at  a 
time  requested  by  the  petitioner,  not  less 
than  ten  nor  more  than  twenty  days  after 
the  Issue  thereof,  unless  some  other  special 
notice  shall  be  ordered  by  the  court  Such 
citatlcHi  shall  be  served  at  least  ten  days  be- 
fore the  return-day,  and  the  cause  shall  be 
placed  by  the  clerk  on  the  calendar  of  the 
court  for  hearing  by  the  court  on  the  return- 
day,  of  the  citation,  except  that  in  vacation 
the  citation  shall  be  returnable  on  the  first 
day  on  which  the  court  will  be  in  session, 
if  said  day  shall  not  occur  within  twenty 
days  from  the  date  of  citation. 

Cases  in  which  the  Supreme  Court  and 
superior  court  have  original  concurrent  Jur- 
isdiction shall  not  be  filed  or  received  by  the 
clei*  of  the  Supreme  Court  without  leave  of 
the  court    Such  matters  may  be  called  up 
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In  open  court  without  preTloos  filing,  upon 
tbe  question  whether  the  court  will  entertain 
Jurisdiction. 

The  clerk  Is  authorized  to  place  other  pro- 
ceedings, original  or  appellate.  In  which  the 
statute  does  not  provide  for  notice  upon  tbe 
calendar  of  the  court  when  requested  by 
the  uiortng  party,  upon  the  question  of  the 
notice  to  be  given  adverse  parties  of  the 
pendency   of   proceedings. 

Every  appeal,  petition,  complaint,  or  other 
application  in  writing  to  the  court  shall 
have  the  name  of  the  attorney  presenting 
the  same  endorsed  thereon ;  and  every  paper 
filed  In  any  case,  excepting  notes,  deeds,  or 
other  documentary  evidence,  shall  also  have 
endorsed  thereon  the  name  and  number  of 
the  case  and  a  brief  designation  of  the 
character  of  the  paper.  The  only  proof  of 
the  time  of  filing  any  paper  shall  be  the 
file-mark  of  the  clerk. 

DOCKETING. 

10.  All  cases  shall  be  docketed  and  num- 
bered consecutively  In  the  classes  to  wliich 
they  respectively  belong,  except  that  the 
court  may  order  a  new  series  of  numbers 
when  It  is  deemed  to  t>e  desirable.  The 
classes  will  include  the  following: 

(1)  Constitutional   Questions. 

(2)  Miscellaneous   Petitions   and   Appeals. 

(3)  Bills  of  Exceptions,  etc. 

(4)  Equity. 

Petitions  for  extraordinary  and  preroga- 
tive writs  and  processes,  and  all  appeals  ex- 
cept appeals  In  equity,  shall  be  docketed 
under  "Miscellaneous  Petitions  and  Appeals." 

Bills  of  exceptions,  petitions  for  trials  and 
new  trials,  actions  in  which  agreed  state- 
ments of  fact  have  been  filed,  motions  In 
arrest  of  Judgment,  and  all  questl<»is  cer- 
tified from  lower  courts  tn  actions  or  crim- 
inal proceedings  shall  be  docketed  under 
"Bills  of  Exceptions,  etc." 

Proceedings  In  equity  originally  entered 
in  the  Supreme  Court,  appeals  In  equity, 
causes  in  equity  certified  to  Supreme  Court, 
and  cases  stated  for  opinions  shall  be  dock- 
eted under  "Equity." 

ASSIGNMENT   OF   CASES. 

XL  Assignments  of  cases  for  hearing  may 
be  made  by  agreement  .of  parties  for  Monday, 
Wednesday,  and  Friday  of  each  week  during 
tbe  session,  except  that  cases  will  not  be 
assigned  for  bearing  on  legal  holidays,  nor 
on  Good  Friday,  Commencement  Day  at 
Brown  Unlversi^,  and  tbe  two  days  before 
and  the  two  days  after  Christmas  Day. 

AFFIDAVITS. 

12.  In  all  petitions  for  new  trials  in  which 
affidavits  are  admissible,  the  petitioner  shall 
file  his  affidavits  at  least  five  days  before 
tbe  day  set  for  hearing;  and  in  case  counts 


affidavits  are  admissible  said  counter  affi- 
davits shall  be  filed  at  least  three  days  be- 
fore the  day  of  trial,  unless  otherwise  al- 
lowed by  the  court. 

BILLS  OF  EXCEPTIONS,  ETC. 

13.  Every  petition  for  allowance  of  a  bill 
of  exceptions  or  for  determining  the  correct- 
ness of  a  transcript  of  testimony  in  this  court 
shall  be  verified  by  affidavit  accompanjrlng 
the  petition,  setting  forth  in  full  the  rulings 
upon  which  the  exceptions  are  based  or  the 
grounds  of  objection  and  all  facts  material 
thereto,  and  the  petitioner  shall  within 
twenty-four  hoturs  after  the  filing  of  his  pe- 
tition deliver  to  the  adverse  party  or  his 
attorney  of  record  a  copy  of  the  same  and 
the  affidavits  annexed  thereto.  The  adverse 
party  may  file  counter  affidavits  within  ten 
days  after  receiving  the  copies  aforesaid,  and 
the  court  may  grant  further  time  to  the 
petitioner  to  reply  in  its  discretion;  and 
thereafter  the  petition  shall  stand  for  as- 
signment and  hearing  on  motion  of  either 
party. 

If  the  papers  in  the  case  shall  not  have 
been  transmitted  to  this  court  upon  tbe  filing 
of  the  petition,  the  court  will  order  the  same 
transmitted  when  tbe  exceptions  are  allowed. 

ARGUMENTS  AND  BRIEFS. 

14.  Forty-eight  hours,  at  least,  before  the 
day  for  which  any  case  is  assigned  for  trial, 
each  party  shall  file  with  the  clerk  of  the 
court,  for  the  opposite  party,  each  of  the 
Justices,  and  the  reporter,  a  printed  or 
typewritten  brief,  signed  by  the  counsel  pre- 
senting it,  which  shall  contain  (1)  a  brief 
and  concise  statement  of  the  case,  (2)  the 
specific  questions  raised,  duly  numbered,  and 
(3)  the  points  made,  together  with  the  au- 
thorities relied  on  in  support  thereof.  In 
cases  where  it  may  be  necessary  for  the 
court  to  go  Into  an  examination  of  record 
evidence,  each  party  shall  briefly  specify 
In  his  brief  the  leading  facts  which  he  deems 
established  by  the  evidence,  with  a  refer- 
ence to  the  pages  where  the  evidence  of 
such  facts  may  be  found.  In  case  the  briefs 
are  typewritten,  they  shall  be  on  good  paper 
and  distinctly  legible.  No  tissue-paper  briefs 
will  be  received.  The  size  of  the  paper  shall 
be  eight  inches  by  ten,  with  not  less  than 
one  Inch  margin  on  each  side.  The  size  of 
type  to  be  used  in  printing  briefs  shall  be 
that  used  in  the  text  of  Rhode  Island  Re- 
I>orts,  as  near  as  may  be. 

For  the  purpose  of  preservation  and  con- 
venience of  reference  they  shall  be  bound 
on  the  left  side  of  the  front  page  and  not  at 
the  top. 

A  party  in  default  shall  not  be  heard, 
except  by  leave  of  court 

AGREEMENTS. 

15.  All  agreements  of  parties  or  attorneys 
touching  tbe  business  of  the  court  shall  be 
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In  writing,  or  they  will  be  consldei-ed  of  no 
validity. 

AMENDMENTS. 

16.  Wbcn  tbe  court  sball  allow  amend- 
ments to  any  of  tbe  pleadings  in  a  cause, 
tliey  shall  be  embodied  in  a  fair  copy  of 
the  whole  paper  as  amended,  which  shall 
then  be  substituted  for  the  original. 

The  court  will  allow  slight  amendments, 
which  do  not  affect  leglbllitjr,  to  be  made  on 
the  face  of  the  original  paper. 

MOTIONS. 

17.  On  the  first  Monday  in  every  month  on 
which  the  court  is  in  session  the  court  will 
hear  motions  for  assignment  of  cases  and 
for  other  purposes,  before  taking  up  the  cal- 
endar for  the  day. 

In  case  the  first  Monday  of  the  month  falls 
on  a  legal  holiday,  motion-day  shall  be  the 


next  day  on  which  the  court  shall  be  In  ses- 
sion. 

TAKING    OUT    TRANSCRIPTS    OP    EVI- 
DENCE. 

18.  Either  party  may  take  out  the  tran- 
script of  evidence,  upon  leaving  receipt  there- 
for, to  be  kept  for  the  period  of  three  weeks, 
unless  the  case  at  the  time  of  taking  out 
transcript  shall  be  assigned  for  trial,  In 
which  event  the  transcript  may  be  kept  for 
one-half  the  period  elapsing  between  the  time 
of  taking  out  and  the  date  on  which  the  case 
is  assigned  for  trial:  Provided,  that  the 
transcript  shall  not  be  retained  by  either 
party  for  a  period  longer  than  three  weeks; 
and  provided,  further,  that  a  transcript  of 
evidence  shall  not  be  taken  out  a  second 
time  by  the  same  side,  except  by  consent  of 
parties,  until  the  other  side  has  had  an  op- 
portunity for  three  days  of  taking  out  same. 
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Carter  v.   Applegarth    (Md.) 710 

Carter,  Applegarth  v.  (Md.) 712 

Carty's  Adm'r  v.  Winooskl    (Vt) 45 

Central  District  &  Printing  Tel.  Co.,  Little 

V.  (Pa.) 848 

Central  R.  (3o.  of  New  jersey,  McDonald  v. 

(N.  J.  Err.  &  App.) 406 

Central  Valley  R.  Co.,  Howley  y.  (Pa.).,  109 
C!entral  Vermont  R.  0>.,  Guilmont's  Adm'r 

y.   (Vt.) 64 

Chamberlain  y.  Chamberlain  (N.  J.  Err.  & 

App.)  680 

Chandler,  Jaques  v.  (N.  H.) 713 

Chapman    v.    Hamblet    (Me.) 215 

Charleston,  Goodwin  v.   (Me.)    606 

Chase  v.  Clearfield  Lumber  Co.  (Pa.) ....  172 

Chase,  Hurd  v.  (Me.) 660' 

Chester   County   Republican   Nominations, 

In   re    (Pa.) 2.'>8 

Ohieppa,  Puroto  y.  (Conn.) 664  , 

City  of  Baltimore  v.  Rosenthal  (Md.)   579 

City  of  Lambertville  y.  Applegate   (N.  J. 

Sup.)     270 ' 

City  of  McKeesport  y.  Pittsburg,  M.  &  C. 

R.  Co.  (Pa.)  1075 

City  of  Newark  y.  North  Jersey  St.  R.  Co. 

(N.  J.  Sup.)  1003 

City  of  Passaic  v.  Paterson  Bill  Posting, 

Adverttoing  &  Sign  Painting  Co.  (N.  J. 

Err.  &  App.) 267 

Clairton  Steel  Co.,  McNeil  y.  (Pa.) 923 


Pice 
Claremont  Ry.  ic  Lighting  Co.  t.  Putney 

(N.  H.) 727 

Clark  y.  Fitzsimmonii  (Conn.)    342 

aarke  v.  Black  (Conn.) 757 

Clayhaunce,  Dilts  y.  (N.  J.  Oh.) 672 

Clearfield  Lumber  <3o..  Chase  y.  (Pa.)..  172 
Clearfield  &  Cambria  Coal  &  Coke  0>.,  Fi- 

fer  V.  (Md.)   1122 

Clipper  Pub.  Co.,  Duplex  Printing  Press 

Q0_  y_  (Pa.) T 841 

Cloud,  Boyd  vV'thi^  cases' (DeL  Super.)'.  294 
(3oates  y.  Locust  Point  Ck>.  of  City  of  Balti- 
more (Md.) 625 

Cohn  y.  Common  (Council  of  City  of  New 

Brunswick   (N.  J.  Sup.) 285 

(Dollamore,  Northwestern  Mut.  Life  Ins.  Oo. 

y.   (Me.)    652 

Oilier,  C!ommonwealth  v.  (Pa.)    567 

Ck>lllns  y.  West  Jersey  Exp.  Co.  (N.  J.  Err. 

&  App.) -675 

Onins,  State  y.  (Del.  O.  &  T.) 224 

Collins,  State  v.  (R.  I.) 1010 

Colloty  y.  Schuman  (N.  J.  Sup.) 186 

Colston  y.  Bean  (Vt) 1015 

Common  Council  of  City  of  New  Bruns- 
wick, Cohn  y.  (N.  J.  Sup.) 285 

Common  CJouncil  of  City  of  New   Bruns- 
wick, Meachem  y.  (N.  J.  Sup.)   303 

(Commonwealth  v.  Collier  (Pa.)   567 

Commonwealth  y.   Fisher  (Pa.) 198 

Commonwealth  y.  Hine   ( Pa. )    3<>0 

Commonwealth  y.  Johnson  (Pa.) 1064 

Commonwealth  y.  Magee  (Pa.) 1106 

Commonwealth  v.  Shronts  (Pa.) 910 

O>mmonwealth  Bank  of  Baltimore  v.  Kirk- 
land  (Md.) 799 

Coon  V.  Reed,  Dawson  &  Ck>.  (N.  J.  Sup.)  271 
(Connecticut  Life  Ins.  0>.,  Betts  v.  JConn.)  345 
Connecticut  Ry.  &  Lighting  Co.,  Fitsmau- 

rice  y.    (Onn.)    620 

Conner,  Melvln  y.  (Del.  Super.) 264 

(Consumers'    Can    Co.,    Roberts    Bros.    y. 

(Md.)    ."JSO 

(Conti,   Engel   y.   (Conn.) 210 

Conway  Borough,  Beaver  Valley  Water  Co'. 

y    (Pa  )  844 

Cook,  Mckea'n  V!  '(N.'  H.)  ][['.'i[]l\]\'.\['.\  729 
Coolbaugh  v.  Lehigh  &  W.  Coal  Co.  (Pa.)    94 

Cooley,  Rose  v.  (N.  J.  Ch.) 867 

Cooper,  Schuchler  y.  (Del.  Super.) 261 

Copp  y.  Maine  Cent  R.  (Co.  (Me.) ; .   735 

Corbett,   Cronan  y.   ((Conn.)   662 

(Corish  y.  North  Jersey  St  R.  Co.  (N.  J. 

Sup.)    1004 

Corning,  Carr  v.,  two  cases  (N.  H.) 168 

Corporation  Liquidating  Co.,  Ridgeway  v. 

(N.   J.    Err.   &   App.) 116 

Corron,  State  v.  (N.  H.) 1044 

Costa,  State  v.  (Vt) 38 

Oote  y.  Letemeau  (Me.) 734 

Council  of  Newark,  Green  y.  (Del.  Super.) .  792 
(Court    of    Probate    of    City    of    Newport, 

McGowan  v.   (R.  I.) 571 

CJover  V.  Hoffman  (Pa.) 836 

(Cowan,  Decola  v.  (Md.) 1026 

Crane  &  Sons.  Lewes  y.  (Vt) 60 

Cretin,  Hays  v.  (Md.) 1028 

Crocker.  Stoddard  v.  (Me.) 241 

Cronan  v.  Corbett  ((Conn.) 662 

Crucible  Steel  (Co.  of  America,    McKee  y. 

(Pa.)    921 

Cumberland    &  W.    Electric    R.  Co.    v. 

Thompson    (Md.) 243 

Cummings,  Brown  v.  (R.  I.)   378 

Cunningham   v.  Mutual  Loan   &   Building 
Ass'n  of  City  of  Passaic  (N.  J.  Err.  & 

App.)   807 

Cunningham  v.  Wallace  (Pa.) 784 

Curtice  V.  Dixon  (N.  H.) 492 

Daab  y.  New  York  Cent  &  H.  R.  R.  Co. 

(N.   J.    Ch.) 449 

Dame  y.  Woods  (N.  H.)  379 

Dary  y.  Providence  Police  Ass'n  (R.  I.)..  613 
Dasey  y.  State  (Del.  Super.) 300 


Digitized  by 


Google 


CASES  REPOBTBD. 


xui 


Pac* 
DtTte  T.  Baltimore  &  O.  R.  Co.  (Md.)  ....  572 

D«Tte  T.  Seller  m.  3.  Sup.) 198 

DtTi*  T.  United  States  Health  &  Acddent 

Ca  (N.  H.) T28 

Dcvia,  Board  of  Home  MisBiona  of  Prea- 

brterian    Cbnrcli    in    United    States    of 

America  t.  (N.  J.  Oh.) 447 

Day,  Jonea  T.   (Md.) 864 

DtA,  Baltimore  &  O.  R.  Ga  T.  (Md.) 968 

Decker,  Struth  t.  (Md.) 7W 

Dccola  ▼.  Cowan  (Md.) 1026 

De  Qrote,   Public  Service  Corp.  of  New 

Jeraey   t.   (N.   J.   Ch.) 66 

Delaware.  L.  &  W.  R.  Ca,  Ryan  ▼.   (N. 

J.  Err.  &  App.)  412 

Delaware  k  A.  Tel.  Co.,  Oninn  t.   (N.  J. 

Err.  &  App.)   412 

Demmert,  Bernstein  v.    (N.  J.  Sup.)....  187 

Dempwolf  T.  Greybill  (Pa.) 646 

Denton  Bros.  t.  Gill  &  Fisher  (Md.) 627 

DeTriee.  Dnianey  t.  (Md.) 743 

Dick  ▼.  McPherson  (N.  J.  Sup.)   888 

Dickinson,  National  Lead  Co.  t.  (N.  J.  Err. 

*  App.) 1136 

Dillon  T.  Hudson,  P.  &  8.  Electric  R.  Co. 

i\     TT  ^  OS 

Dilts'  T.  Ciayhannce'  (S.'jl  Ch.) '.'.'.'. '. '..'.".*.'.*  672 

Dilworth  t.  Nicola  (Pa.) 909 

Dimant.  State  t.  (N.  J.  Sup.) 286 

Dinan  t.  Supreme  Council  Catholic  Mat 

Ben.  Ass'n  (Pa.)  1067 

Dijon,  Curtice  t.   (N.  H.) 492 

Dollar  Savings  Fund  &  Trust  Co.  t.  Pitts- 
burg Plate  Glass  Co.  (Pa.) 916 

Donora  Southern  R.  Co.   v.   PennsylTania 

R  Ca  (Pa.)   867 

Doremus  v.  Paterson  (N.  J.  Ch.) 8 

Doreey,  Oldenburg  4  Kelley  v.  (Md.)   ....  676 

Douds,  Bryan  v.  (Pa.) 828 

Dougherty  t.  Pittsburgh  Rys.  <3o.  (Pa.). . . .  926 
Dover,  S^wartz  v.  (N.  J.  Err.  it  App.) . .  .1136 

Drew,  McMaster  v.  (N.  J.  Ch.)   659 

Driver,  Driver-Harris  Wfre  Co.  v.   (N.  J. 

Ch.)    461 

Driver-Harris  Wire  (3o.  t.  Driver   (N.  J. 

Ch.)     461 

Dryden,  Petey  Mfg.  Co.  v.  (Del.  Super.). .  .1056 

Doane.   State  v.  (Me.) 80 

Duessel  v.  Proch  (Ck>nn.) 152 

Duke  V.  Duke  (N.  J.  Ch.) 466 

Duke  V.  Duke  (N.  J.  Cb.) 471 

Dolaney  v.  Devries  (Md.) 743 

Duplex  Printing  Press  O.  v.  Clipper  Pub. 

CSb.    (Pa.)...: :. 841 

Duquesne  Borough  v.  Keeler  (Pa.) 1071 

Duman.  Moore  v.  (N.  J.  Ch.)   327 

Dyer.   Thompson   ▼.   (Me.) 76 

East  Baltimore  Lumber  O.  v.  Waldeman 

(Md.)    576 

Kaxt  Newark,  New  Jersey  Suburban  Water 

Co.  V.  (N.  J.  Err.  &  App.) 490 

E.  C.  Faitonte   Hardware  Co.,   Russell  ft 

Erwto  Mfg.  Co.  v.  (N.  J.  Ch.) 421 

E.  C  Futoute  Hardware  O.,  Russell  ft  Er- 

winMfg.  (3a  v.  (N.  J.  Ch.)   424 

Edgemoor    Iron    Co.    v.    Brown    Hoisting 

Mach.  Co.  (Del.  Sup.) 1054 

Edgeriy  v.  Edgerly    (N.  H.) 716 

Eicbbaum  v.  Sample  (Pa.) 837 

Eirley  v.  Eiriey  (Md.) 902 

Eitel.  Schmidt  v.  (N.  J.  Ch.)   558 

Eft  Brewing  (3o.  v.  Neubert  (Pa.) 782 

Ellbey,  Shartenberg  &  Robinson  v.  (R.  I.)  979 

Ellis,  In  re  (N.  J.  Ch.) 702 

EUls,  Wnnderle  v.  (PaJ 106 

Emmons,  Oakley  v.  (N.  J.  Sup.) 996 

Engel   v.    ContI    (Ctonn.) 210 

Erie  R  Ca,  Bartow  v.  (N.  J.  Sup.) 4?9 

Erie  R.  Co.,  Speer  v.  (N.  J.  (3h.[ 943 

Eaez  County  Park  (Commission,  Hamer  v. 

(N.  J.  Sup.)   .....384 

Ertep  V.  Webster  Oal  ft  Coke  C!o.  (Pa.). .  .1082 
Ertep  V.  Webster  Ctoal  ft  Coke  (3o.  (Pa.). .  .1083 
Every  Evening  Printing  (3o.,  Todd  v.  (Del. 
Super.) T. 1089 


Page 
Faitoute  Hardware  (To.,  Russell  &  Erwin 

Mfg.  Ca  V.  (N.  J.  Ch.)   421 

Faitonte  Hardware  Co.,  Russell  ft  Brwin 

Mfg.  <3a  V.  (N.  J.  Ch.)   424 

Falknor,  In  re  (Pa.) 841 

Farr  ▼.  Hauenstein  (N.  J.  Ch.)   383 

Fay's  Estate,  In  re  (Pa.) 991 

Feinberg  v.  Feinberg  (N.  J.  Ch.)   662 

Feiner  v.  Boynt<m  (N.  J.  Sup. )   420 

Ferdon's  Estate,  In  re  (N.  J.  Prerog.)...  551 

Pertig,  Appeal  of  (Pa.) 1059 

Fidelity    Title    &   Trust   Co.,    Appeal    of 

(Pa.)    1106 

Fidelity  Trust  Ca  v.  Staten  Island  Clay  Ca 

(N.  J.  Ch.)    441 

Fidelity  Trust  Co.,  Schrallt  v.  (N.  J.  Sup.)  933 
Fifer  v.  Clearfield  ft  Cambria  (^oal  ft  Coke 

Co.  (Md.)   1122 

Fink,  Shipley  v.  (Md.)    360 

Firemen's  Ins.  O.,  Seibel  v.  (Pa.) 101 

First  Nat.   Bank   t.   McKinley   Coal   (3o. 

(Pa.) 1067 

Fisher,  Commonwealth  v.   (Pa.) 198 

Fitzmaurice  v.  (Connecticut  Ry.  ft  Lighting 

Co.    (Conn.)    620 

Fitzsimmons,  Clark  v.  (Conn. )   342 

Flaccus  V.  West  Penn  Gas  Co.  (Pa.) 1111 

Flaherty  v.  Pack  (N.  J.  Sup.) 269 

Flanertv  v.  North  Jersey  St  R.  Ca  (N.  J. 

Err.  &  App.)    425 

Flint  V.  Union  Water  Power  Co.  (N.  H.). ..  788 

Flint's  Adm'r  Abbott  v.  (Vt.) 721 

Fogarty,  A^omey  General  v.  (N.  H.) 219 

Folwelf's    Estate,    In    re    (N.    J.   Err.   ft 

App.)     414 

Foote  V.  Brown  (Conn.) 667 

Ford    Natural    Gas    Co.,    McCullough    v. 

(Pa.)    621 

Forest  Oil  Co..  Hays  v.  (Pa.) 1072 

Forest  Water  Co.,  Brown  v.  (Pa.) 1078 

Forrester  v.  Island  Heights  Ass'n  (N.  J. 

Oh.)   775 

Franklin  (County  Agricultural  Soc,  Higgins 

V.  (Me.) 708 

Franklin  Ounty  CCom'rs,  Hunt  v.  (Me.)  . .  213 
Franklin   Sav.  Inst,  of  Newark,  Brady  r. 

(N.  J.  Sup.) 277 

Franz-Milton  Co.  v.  Hall  (N.  J.  Sup.)...  209 

French  v.  White  (Vt) 36 

Fridenberg,  Myers  v.  (N.  J.  Ch.)   632 

Fuller,  Prior  v,  (N.  H.) 716 

Fuller.  Reardon  v.  (N.  H.) 716 

Gallagher  v.  Martin  (Md.) 247 

Galligan  v.   Woonsocket   St   R.  Co.,  two 

cases  (R.  I.)   376 

Galupo,  Moore  v.  (N.  J.  Err.  ft  App.) 699 

Gammon,  Howard  &  Brown  v.  (Vt.) 1014 

Gans  Salvage  (Co.  v.  Byrnes  (Md.) 1S5 

Garberg  v.   Samuels   (R.    I.) 211 

Gardner  ft  Meeks  (Co.  v.  New  York  (Cent 

&  H.  R.  R.  Co.  (N.  J.  Err.  &  App.) 416 

Garitee  v.  Bond  (Md.) 631 

Garrett,  Appeal  of  (Pa.) 258 

Garrison,  Hiles  v.  (N.  J.  Ch.) 865 

Garvey    v.    Harbison-Walker    Refractories 

Co.    (Pa.) 778 

Gendron  v.  St  Pierre  (N.  H.) 966 

Gerard  v.  Ives  (Conn.)   607 

German   Ins.   (Co.  of   Freeport.  Grossbaum 

Ceramic  Art  Syndicate  v.  (Pa.) 1107 

Gerry  v.  American  Exp.  Co.   (Me.) 498 

Gibson  v.  Holmes  (Vt.) 11 

Gil]  &  Fisher.  Denton  Bros.  v.  (Md.)   ..  627 

Gilsum,  Wheeler  v.  (N.  H.)    697 

Gittings  V.  Safe  Deposit  ft  Trust  Co.  of 

Baltimore    (Md.) 1033 

Gittings,  Safe  Deposit  &  Trust  Co.  of  Balti- 
more V.  (.Md.) 1030 

Glassport  Lumber  (Co.  v.  Wolf  (Pa.) 1074 

Glover  V.  O'Brien  (Xle.) 656 

Goldie,  Owens  v.  (Pa.) 1117 

Goldstein,  State  v.  (N.  J.  Sup.) 1006 

Goodwill  V.  Helm  (Pa.) 24 

Goodwin  r.  Charleston  (Me.)   606 


Digitized  by 


Cjoogle 


xiy 


62  ATLANTIC  REPORTER. 


Page 
Gottlieb  Bauerschmidt  Straus  Brewing  Oo.> 

Thomaa  r.   (Md.)   633 

Oottlob  V.   North  Jersey   St.  R.   Co.   (N. 

J.  Sup.) 1003 

Oottschalk  t.   Mercantile  Trust  &  Deposit 

Co.   (MdJ 810 

Graf  T.  west  Jersey  &  S.  R.   Co.  (N.  J. 

Sup.)   333 

Graham  t.   Security    Mut  Life  Ins.   Co. 

(N.J.  Err.  &  App.) 681 

Graves  T.  Woodbridge  Tp.  (N.  J.  Sup.) . .  267 

Gray,  Pryor  v.  (N.  J.  Ch.)    439 

Gray  Imp.  Co.,  Bond  v.  (Md.) 827 

Green  r.  Council  of  Newark  (DeL  Super.)  792 

Greenlaw  ▼.  Milliken  (Me.) 145 

Greenough  v.   School   C!ommittee  of  Paw- 
tucket  (R.  I.)  978 

GreenouKh  t.   Whiteley  (R.  I.) 213 

Gregi'g  Estate,  In  re  (Pa.) 856 

Grenier,  Brown  v.  (N.  H.)   690 

Greybill.  Dempwolf  v.  (Pa.)  645 

Griefen,  Sayre  &  Fisher  Co.  ▼.  (N.  J.  Sup.)  993 

Grilley  t.  Atkins  (Conn.)   337 

Grogan  t.  Pennsylvania  R.  Co.  (Pa.). 924 

Grossbaum  y.  Potomac  Ins.  Co.  of  District 

of  ColnmbU  (Pa.) 1107 

Grossbaum  Ceramic  Art  Syndicate  y.  Ger- 
man Ins.  Co.  of  Freeport  (PaJ 1107 

Grunauer  y.  Westchester  Fire  Ins.  Co.  (N. 

J.  Err.  &  App.)   418 

Guilmont's  Adm'r  ▼.   Central   Vermont  R. 

Co.  (Vt.) 54 

Guinn  y.  Delaware  &  A.  TeL  Co.   (N.  J. 

Err.  &  App.)   412 

Gnnn  t.  Union  R.  Ca  (R.  I.) 118 

Eadley  v.  Board  of  Chosen  Freeholders  of 

Passaic  County  (N.  J.  Sup.)  1132 

Hads  y.  Tieman  (Pa.) 172 

Haines   t.    Board  of  Chosen   Freeholders 

of  Burlington  County  (N.  J.   Sup.)....  186 

Haines  y.  Rogers  (N.  J.  Sup.) 272 

Haines,  Spencer  y.  (N.  J.  Sup.) 1009 

Hall,  Franz-Milton  Co.  y.  (N.  J.  SupJ 268 

Hallwood    Cash    Register   Co.    y.    Rollins 

(N.  H.)    380 

Hamblet,    Chapman    y.     (Me.) 215 

Hamel  y.  Newmarket  Mjte.  Co.  (N.  H.)  . .  582 
Haaforth  y.  Tarentum  Inaction  Passenger 

B.  Co.  (Pa.)  1060 

Hanley  Brewing  Co.,  Beggs  y.  (R.  I.)  , .  373 
Hanna  y.  Philadelphia  &  R.  R.  Co.  (Pa.). .  643 

Hanna  y.  Sweeney  (ConnJ 786 

Hanson  y.  Manchester  St  Ry.  (N.  H.). .  595 

Hanson,  Hilton  y.  (Me.) 797 

Harbison-Walker  Co..  Maines  y.  (Pa.) 640 

Harbison-Walker  Refractories  Co.,  Garyey 

y.  (Pa.) 778 

Hardy,  Stokes  y.  (N.  J.  SnP;) 1002 

Harleigh  Cemetery  Ass'n,  Efheldon  Ca  y. 

(N.   J.   Sup.) 188 

Harper  y.  Essex  County  Park  Commission 

(N.  J.  Sup.)   884 

HarrU  y.  Atlantic  City  (N.  J.  Sap.) 996 

Harris  y.  Harris  (N.  J.  Ch.) 703 

Harrisborg  Traction  Ck>.,  Leltzel  y.  (Pa.)  102 
Harrison     y.     International     Silver     Co. 

(0>nB.)     342 

Harrison,  Jersey   City   y.   (N.  J.   Err.  ft 

App.) 765 

Harrison,  Matthews  y.     (N.    J.     Err.    & 

App.)   765 

Harrison,    New    Jersey    Suburban    Water 

<3o.  V.  (N.  J.  Err.  &  App.) tfO 

Harrison,  New  Jersey  Suburban  Water  Co. 

y.  (N.  J.  Err.  &  App.) 767 

Hartford  Wheel  Club  v.  Tt«velers'  Ins.  Co. 

(Conn.)    207 

Hartman,  Standard  Oil  Co.  y.  (Md.) 806 

Hartman's  Estate,  In  re  (N.  J.  Prerog.)..  560 

Harton's  EaUte,   In  re  (Pa.) 1068 

Harton's  Estate,  In  re  (Pa.) 1059 

Hauenstein  r.  Rub  (N.  J.  Sup.) 184 

Hauenstein,  Farr  v.  (N.  J.  Ch.) 383 

Havens  y.  Mason  (Conn.)  615 


Page 
Hayes  y.  Adams  Exp.  Go.  (N.  J.  Sup.)  . . .  284 

Hays  V.  Cretin  (Mi) 1028 

Haysy.  Forest  Oil  Co.  ^a.) 1072 

Headley,  Stevens  (N.  J.  Ch.) 887 

Healey,  McGarry  y.  (Conn.) 671 

Hegeman's  Ex're  v.  Roome  (N.  J.  Ch.) . . . .  392 

Heim,  Goodwill  y.  fPiu) 24 

Heints  v.  Le  Page  (Me.)   606 

Hellyer,  Stover  v.  (N.  J.  Err.  &  App.)..  688 

Hendershot,  Mills  v.  (N.  J.  Ch.)   542 

Hendrickson,  WooUey  v.  (N.  J.  Sup.) 278 

Henkel  v.  Wabash  Pittsburg  Terminal  R 

O).  (Pa.)  1085 

Herrick,  Mixer  v.  (Vt). 1019 

Herrick,  Piscataquis  Sav.  Bank  v.  (Me.) .  .214 
Hewey  v.  MetropoUtan  Life  Ins.  Co.  (Me.)  600 

Hibbs,  Smith  v.  (Pa.) 834 

Hickok's  Estate,  In  re  (Vt.) 724 

Higgins  V.   BVanklin  County  Agricultural 

Soc.    (Me.) 708 

Hiles  v.  Garrison  (N.  J.  Ch.) 865 

Hill  y.  Hill  (N.  J.  Ch.)   885 

Hill,  State  v.  (N.  J.  Sup.) 836 

Hilton  v.  Hanson  (Me.) 787 

Hine,  Commonwealth  v.  ( Pa.)   308 

Hitchens  v.  School  Dist.  No.  180  in  Sussex 

County  (Del.  Super.) 897 

Hoboken,  Board  of  Trustees  of  School  for 

Industrial  Education  in  City  of  Hoboken 

y.  (N.  J.  Ch.) 1 

Hoboken  Printing  &  Publishing  Co.,  Bntier 

y.  (N.  J.  Sup.) 272 

Hoboken  Printing  &  Publishing  Co.,  Neafie 

y.  (N.J.  Sup.) 1128 

Hoboken  ft  M.  R.  Ck>.  v.  Jersey  City,  H.  ft 

P.  R.  Co.  (N.  J.  Ch.)   638 

HoCman,  Cover  v.  (Pa.) 836 

Holbrook's  Estate,  In  re  (Pa.)  368 

Holmes.  Gibson  v.  (Vt.) 11 

Holmes,  .Hull  y.  ((3onn.) 705 

Holmes,  Wright  v.  (Me.) 507 

Holton,  Woodward's  Estate  t.  (Vt) 718 

Hood  y.  Montgomery  (N.  H.) 651 

Hood  ft  Sons,  Lamprey  v.    (N.  H.)    ....  380 

Homer  y.  Bell  (Md.) 730 

Howard  &  Brown  v.  Gammon  (Vt.) 1014 

Howe  y.  Orange  (N.  J.  Ch.) 777 

Howley  v.  Ontral  Valley  B.  Co.  (Pa.)..  109 
H.  P.  Hood  ft  Sons,  Lamprey  v.  (N.  H.)  . .  380 
Hudson,  P.  ft  S.  Electric  R.  Co.,  Dillon  v. 

(N.  H.). 83 

Hull  y.  Hohnes  (Conn.) 705 

Hull,  Keating  v.  (Conn.)   661 

Hummer,  State  v.  (N.  J.  Sup.) 388 

Hunt  y.  Franklin  County  (Jom'rs  (Me.). .  213 

Hurdy.  Chase  (Me.) 660 

Hnsaey,  Oldham  y.  (R.  L) 377 

Intercity  Link  R.  Co.,  Philadelphia  ft  0. 

Ferry  Co.  v.  (N.  J.  Sup.) 184 

International  Co.,  Lyndon   Say.   Bank  v. 

(Vt)    : 50 

International     Silver    Co.,     Harrison    v. 

(Conn.)     842 

International  Silver  Co..  O'Connor  v.   (N. 

J.  Err.  ft  App.)  408 

Island   Heights   Ass'n   v.    Island   Heights 

Water  Power,  Gas  &  Sewer  Co.  (N.  J. 

Ch.) 773 

Island  Heights  Ass'n,  Forrester  y.  (N.  J. 

Ch.) 775 

Island  Heights  Water  Power,  Gas  ft  Sewer 

(>>.,  Island  Heighu  Ass'n  y.  (N.  J.  (%.). .  773 

Ives,  Gerard  v.  (0>nn.)   607 

Ives,  Sterling  y.  (C^onn.) 848 

Jack,  Manson  v.  (N.  J.  Ch.) , 394 

Jacobs,  Laytou  v.  (DeL  Super.) '.....  691 

Jacob  Tome  Institute  v.  Shipl^  (Md.) 1042 

Jamea  v.  Aller  (N.  J.  Err.  ft  App.)    427 

James  Hanley  Brewing  Ca,  Beggs  y.  (R. 

I.)    373 

Jaques  v.  Chandler  (N.  H.) 713 

Jarmon,  Patterson  y.  (Dd.  Super.) 8 

Jennett  y.  Patten  (Vt) 33 


Digitized  by  VjOOQIC 


OASES  REPORTED. 


XV 


Paca 

Jermyn  t.  Scranton  (Pa.) 29 

Jeney    City    ▼.    Harrison    (N.    3.    Err. 

&  App.)    765 

Jersey  Cit7>  H.  &  P.  R.  Co.,  Hoboken  & 

M.  R.  Co.  V.  (N.  J.  Ch.)   639 

Jeraer  City,  H.  &  P.  St  R.  Ca,  Osterhout 

T.    (N.    i.    Sup.) 190 

John  Crane  ft  S<mis,  Lewes  t.  (V t) 80 

John  U.  Pray  Sons  Co.,  Tisdale  v.  (N.  H.)   168 

Johnson  y.  Boston  &  M.  R.  R.  (Vt) 1021 

Johnson  ▼.  Philadelphia,  B.  &  W.  R.  Co. 

(Del.  Ch.) 86 

Johnson  t.  Smith  (Vt.) 9 

Johnson,  Commonwealth  ▼.  (Pa.) 1064 

Johnson,  Pratt  t.  (Me.) 242 

Johnaoo,  Seward  v.   (R.  I.)    569 

Johnston  t.  Bennett  (Pa.) 637 

J<riinstown  Pass  R.  Co.,  Bums  t.  (Pa.)   ..  564 

Jonei^  Appeal  of  (Pa.) 1103 

Jones  T.  Day    (Md.)    364 

Jones  ▼.   Pumell  (Del.  Super.) 149 

Jones  v.  Weir  (Pa.) 643 

Joy,  McLauchin  T.  (Me.)  348 

Karanaach,  Milleman  ▼.  (Pa.) 907 

Kaveay,  Boland  t.  (N.  J.  Err.  &  App.)  ..  6S2 

Keating  ▼.  Hull  (Conn.) 661 

Keder,  Dnqnesne  Boroueb  t.  (Pa.) 1071 

Keeler.  Schlicher  t.  (N.  J.  Ch.) 4 

Keialer's  BsUte,  In  r»  (Pa.) 108 

Kelly  ▼.  Keys  (Pa.) 911 

Kelton,  Pomeroy  t.  (Vt) 66 

Kennett  Tp.  Electric  Co.,  Hotter  ▼.  (Pa.)  104 
Kenneweg    t.    Allegany    County    Om'rs 

(Md.)     249 

Kerans  ▼.  Kerans  (N.  J.  Ch.) 306 

Ketcham,  McCarter  ▼.  (N.  J.  Err.  &  App.)..  603 

Keys,  KeUy  v.   (Pa.) 911 

King  T.  American  Electric  Vehicle  Co.  (N. 

J.  Ch.)    381 

King  T.  Morris  (N.  J.  Sup.) 1006 

KingT.  Zien  (N.  J.  Sup.) 287 

King.  Lamb  v.   (N.  H.) 493 

Klrldand,  Commonwealth  Bank  of  Balti- 

more  ▼.  (Md.) 790 

KisseU  Siegman  ▼.  (N.  J.  Ch.) 941 

Kittanniog  ft  F.  C.  St  R.  Co.,  Sontgen  t. 

(Pa.) 623 

Kleb  V.  Kleb  (N.  J.  Ch.)    396 

Knapp,  S.  Jarvis  Adams  Co.  t.  (Pa.) 1112 

Knickerttocker    Importation    0>.  v.   State 

Board  of  Assessors  (N.  J.  Sup.) 266 

Knowlton    t.  Patrons'  Androscoggin   Mut. 

Fir«Ins.  Co.  (Me.) 289 

Koblhoss  T.   Mobley   (MdJ 236 

Kounti's  Estate,  In  re  (Pa.) 1103 

Koants's  EsUte,  In  re  (Pa.) 1100 

Kreamer  v.  Voneida  (Pa.) 518 

Krinski,  State  t.  (Vt) 37 

Kaebnle,  Tomer  ▼.  (N.  J.  (Th.)  327 

Kyle,  In  re  (Pa.) 841 

Lackawanna  Iron  ft  Steel  Co.,  Appeal  of 

(Pa.)    173 

Lamb   V.   King    (N.   H.) 493 

Lamb  y.  Zundell  (Vt) 33 

LambertyiUe,  Stiles  t.  (N.  J.  Sap.) 288 

Lamphire  y.  State  (N.  H.) 780 

Lamprey  y.  H.  P.  Hood  ft  Sons  (N.  H.) . .  380 

Lancaster,   Moore  y.   (Pa.) 100 

Landia  Tp.,  Young  y.  (N.  J.  Sup.) 1133 

Landon  t.  Shriyer's  Estate  (Md.) 161 

Lang  y.  Bayonne  (N.  J.  Sup.) 270 

Layatley  y.  Rayenna  (Vt.) 47 

Layton   y.  Jacobs    ( Del.    Super. ) 691 

Uuams  y.    Martling   (N.   J.    Sup.) 188 

Le«,   State  y.   (Vt) 14 

Lehigh  Valley  R.  Co.  of  New  Jersey  y. 

PUlUpsborg  (N.  J.  Sup.) 194 

Lehigh  ft  W.  Coal  Co..  Coolbau«h  y.  (Pa.)  94 
Leitzel  y.  Harrisburg  Traction  Co.  (Pa.). .  102 
Le  Moyne  y.  Washington  County  (Pa.). ..  616 

Lengyel  y.  Meyer  (N.  J.  C!h.)   548 

Le  n«e,  Heints  y.  (Me.)   605 

Letemean,  (Dote  y.  (Me.) 734 


Faga 

Leupp,  Wright  y.  (N.  J.  Ch.) 464 

Lewes  y.  John  Crane  &  Sons  (Vt) 60 

Lewistown  Electric  Light.  Heat  ft  Power 

Co.,   Miller  y.   (Pa.) 82 

Licznerski  y.  Wilmington  City  B.  Co.  (Del. 

Super.)    1057 

Likes,  Berwanger  ft  Co.,  Preston  y.  (Md.)  1024 
Ulley  y.  Pittsburg,  V.  ft  O.  R.  Co.  (Pa.). . .  852 

Lindberg  y.  National  Tube  Co.  (Pa.) 966 

Linton,  Safe  Deposit  ft  Title  Guaranty  Co. 

of  Kittanniog  y.  (Pa.)   666 

Little  y.  Central  District  &  Printing  Tel. 

Co.    (Pa.) 848 

Livermore  y.  MiUyille  (N.  J.  Err.  ft  App.)  408 

Lloyd  V.  Turner  (N.  J.  Ch.) 771 

Locust   Point  Co.  of  City  of  Baltimore, 

Coates  V.  (Md.)  625 

Logan   &  Moulds'  Assigned  Estate,  In  re 

(Pa.) 843 

Long  Branch  (Commission  y.  Tintem  Manor 

mter  O).    (N.  J.  Ch.) 474 

Loye  y.  Robinson  (Pa.) 1065 

Ludlam  v.  Swain  (N.  J.  Sup.) 192 

Lyman  y.  Brown  (N.  H.) 650 

Lyndon  Say.  Bank  y.  International  Co.  (Vt)  50 
Lynn  Shoe  Co.  y.  Auburn-Lynn  Shoe  Co. 

(Me.)    499 

McAUister  y.  McAllUter  (N.  J.  (Ch.) 1131 

McCann  y.  New  Brunswick  (N.  J.  Sup.)..  191 
McCarter  y.  Ketcham  (N.  J.  Err.  ft  App.)  693 

McCansland's  Estate,  In  re  (Pa.) 780 

McClain  y.  Caribou  Nat  Bank  (Me.)....  144 

McCIane  y.  McCIane  (Pa.) 861 

McCormick.  Marshall  y.    (R.  L) 212 

McCoy  y.  Ohio  Valley  Gas  Co.  (Pa.) 858 

McCrellU,  Ciampbeli  y.  (N.  J.  Sup.) 1129 

Mc<3ullough  y.  Foid  Natural  Oas  Co.  (Pa.)  521 

McCutcheon,  Armstrong   y.  (Pa.) 982 

McCutcheon,  Morris  y.  (Pa.) 982 

McDermott  y.  Bennett  (Pa.) 637 

McDonald  y.  Central  R.  (3a  of  New  Jersey 

(N.  J.  Err.  ft  App.)    405 

McDonnell,  Strieker  y.  (Pa.) 520 

McDowell,  Ayon-by-the-8ea  Land  ft  Imp. 

(3o.  y.  (N.  J.  Ch.) 865 

Mace's  Estate.  In  re  (Pa.)  370 

MacFeat  y.  Philadelphia,  W.  &  B.  R.  0>. 

(Del.   Super.) 898 

McGarry  y.  Healey  (Conn.). 671 

McGill,  Siggins  v.  (N.  J.  Err.  ft  App.)  ..  411 
McGowan   v.  Court   of  Probate  of  City  of 

Newport  (R.  I.)    671 

McGugan,  Philadelphia,  B.  &  W.  R.  0>.  y. 

(Md.)    752 

McGuinness  y.  McOuinness  (N.  J.  Ch.)  .-. .  937 
McGunnegle  y.  Pittsburg  ft  L.  E.  R.  C3o. 

(Pa.) 988 

Mclntyre.  In  re  (Pa.) 841 

McKean  y.  Cook  (N.  H.) 729 

McKee  y.  Crucible  Steel  0>.  of  America 

(Pa.)    921 

.McKinley  Coal  Co.,   First   Nat   Bank  y. 

(Pa.)   1067 

McLaughlin  y.  Joy  (Me.)    348 

McLaughlin,  Brundred  y.  (Pa.)   666 

McLeltan,  Ash  v.   (Me.)    598 

McMahon  y.  Bangs  (Del.  Super.) 1098 

McManus   y.   Board  of  Police  Com'rs  of 

City  of  Newark  (N.  J.  Sup.) 997 

McManus,  State  y.  (Vt) 1013 

McMaster  y.  Drew  ( N.  J.  C!h.)   5.59 

McMullin  V.  Reid  (Pa.) 924 

McNeil  y.  dairton  Steel  Co.  (Pa.) 923 

McPherson,  Dick  v.  (N.  J.  Sup.)   381* 

Magee,  Commonwealth  v.  ( Pa. ) 1106 

Maguth  y.  Board  of  ChoRen  Freeholders  of 

Passaic  County  (N.  J.  Err.  &  App.) 679 

Mahaney.  State  y.  (N.  J.  Sup.) 266 

Ma  honey's    Adm'r    y.    Rutland    R.    Co. 

(Vt.) 722 

Maine  Cent  R.  Co.,  Copp  y.  (Me.) 73.') 

M.nine8  v.  Harbison-Wnlker  Co.  (Pa.) 640 

Maloney,    Scott    Fertilizer    Co.    y.     (Del. 

Super.)    223 


Digitized  by  VjOOQIC 


XTi 


62  ATLANTIC  RBPORTEB. 


Pace 

Mamolen,  Sanders  v.  (Pa.) 981 

Manchester  St.  Hy.,  Baneon  t.  (N.  H.)   . .  595 

Manke7  t.  Stocking  (Pa.) 91S 

Manley  t.  Vermont  Mut.  Fire  Ins.  Co.  (Vt.)1020 

Manaon  t.  Jack  (N.  J.  Ch.)   394 

Marcy  v.  Parker  (Vt.) 19 

Margo  V.  Peansylvania  R,  Co.  (Pa.) 1079 

Maivo  y.  Pennsylvania  R.  Co.  (Pa.) 1081 

Marley,  State  v.  (Conn.) 85 

Mardiall   v.    McCormick    (R.    I.) 212 

Marshall  Avenue,  In  re  (Pa.) 1085 

Martin,  Gallagher  v.  (Md.) 247 

Martin,  Perry  v.  (N.  J.  Sup.) 1001 

Martling,  Lasams  y.  (N.  J.  Sup.) 188 

Marvin,    Ward   v.    (Vt.) 46 

Maryland  Agricoltnral  College  t.  Atkinson 

(Md.)   1035 

Mason,  Havens  ▼.  (Conn.)   615 

Mason,  Wbitcomb  v.  (Md.) 749 

Masseth  v.  Masseth  (Pa.) 1076 

Masseth's  Estate,  In  re  (Pa.) 640 

Massncco  v.  Tomassi  (Vt) 57 

Matthew,  In  re  (Pa.) 837 

Matthews    t.    Harrison    (N.    J.    Err.    & 

App.)   765 

Mattoon,  Watertown  Sav.  Bank  v.  (Conn.)  622 
Meachem  v.  Common    Council  of   City   of 

New  Brunswick  (N.  J.  Sup.) 303 

Medomak  Nat  Bank  v.  Wyman  (Me.) 658 

Melony,  Appeal  of  (Conn.) 151 

Melvin  v.  Conner  (Del.  Super.) 264 

Mercantile  Trust  Co.  of  Pittsburg,  United 

States  v.  (Pa.) 1062 

Mercantile  Trust  &  Deposit  Co.,  Oottschalk 

v.    (Md.) 810 

Mercantile  Trust  &  Deposit  Co.,  Shipley  ▼. 

(Md.)  :.....  814 

Merrill    v.  American    Baptist  Missionary 

Union  (N.  H.) 647 

Merrill,  Savidge  v.  (N.  J.  Ch.) 946 

Merwine,  Appeal  of  (Pa.) 108 

Messier,  Brady  v.  (B.  I.) 511 

Metropolitan  Life  Ins.  Co.,  Hewey  v.  (Me.)  600 

Meyer,  Lengyel  v.  (N.  J.  Ch.)   548 

Michalofski  v.  Pittsbnrg  Screw  &  Bolt  Co. 

(Pa.)    1112 

Middlekauff,  Needy  v.   (Md.) 150 

Milleman  v.  Kavanaagh  (ni.)...; 007 

Miller  T.  Barber  (N.  J.  Snn.) 276 

Miller  v.  Lewistown  Electric  Light,  Heat 

&  Power  Co.  (Pa.) 82 

Miller  v.  Willett  (N.  J.  Ch.) 178 

Milliken.    Greenlaw   v.    (Me.) 145 

Mills  V.  Hendershot  (N.  J.  Ch.)  542 

Millville.  Llvermore  t.  (N.  J.  Err.  &  App.)  408 

Milton  v.  Stell  (N.  J.  Sup.) 1133 

Mixer  v.  Herrick  (Vt.) 1019 

Mobile   Cotton   Mills   v.   Smyrna   Shirt  & 

Hosiery  Co.  (Del.  Super.) 146 

Mobley,  Kohlhoss  v.  (Md.) 236 

Mobley,  StAke  v.  (Md.) 963 

Moebus,  In  re  (N.  H.) 170 

MonoDgahela    St  R.   Co..  Wright   v.  (Pa.)  918 

Montgomery,  Hood  v.  (N.  H.)  651 

Moore  t.  Dumafa  (N.  J.  Ch.) 827 

Moore  v.  Oalupo  (N.  J.  Err.  &  App.) 699 

Moore  v.   Lancaster  (Pa.) 100 

Morgan  v.  Reel   (Pa.) 253 

Morgan  v.  Thompson  (N.  J.  Err.  &  Apn.) .  410 
Morgan  v.  Westmoreland  Electric  Co.  (Pa.)  638 

Morris  v.  McCutcheon  (Pa.) 982 

Morris  v.  Newark  (N.  J.  Sup.) 100.5 

Morris,  King  v.  (N.  J.  Sup.) 1006 

Morwits  V.  Atlantic  City  (N.  J.  Sup.) 996 

Mott  V.  State  (Del.  Super.) 301 

Motter  V.  Kennett  Tp.  Electric  Co.  (Pa.). .  104 

Mowen  V.  Nitach  (Md.)    .'582 

Muller  V.  Witte   (Conn.) 7.t6 

Mulvaney  v.  Pittsburgh  Rys.  Co.  (Pa.) 926 

Mutual  Loan  &  Building  Aas'n  of  City  of 

Passaic,   Cunningham  v.    (N.  J.   Err.  & 

App.)     307 

Mutual   Reserve   Life   Ins.    Co.,    Price   v. 

(Md.)    1040 

Myers  v.  Fridenberg  (N.  J.  Ch.)   5.32 

Mylander  t.  Beimschla  (Md.) 1038 


Pac* 
National  Lead  Co.  t.  Dickinson  (N.  J.  Err. 

4  App.)  1135 

National  Tube  Co.  t.  Shearer  (Del.  Ch.).  ..1093 

Natiimal  Tube  Co.,  Lindberg  v.  (Pa.) 985 

Neafie  v.  Hoboken  Printing  &  Publishing 

Co.  (N.  J.  Sup.) 1129 

Neal  V.  Rendall  (Me.) 706 

Nealon,  Sute  v.   (N.  J.  Sup.) 182 

Needy  v.  MiddlekanfT  (Md.) 159 

Nesbit  V.  Skelding  (Pa.) 1062 

Neubert,  Elk  Brewing  Co.  v.  (Pa.) 782 

Newark,  MorrU  v.  (N.  J.  Sup.) 1005 

New  Brunswick,  McCann  v.  (N.  J.  Sup.) .  191 
New  England  Electrical  Works,   Westmin- 
ster Nat  Bank  v.  (N.  H.) 971 

New    Hartford,    Wlnsted    Sav.    Bank    v. 

(Conn.)    81 

New  Haven,  Campbell  v.  (ConnJ 666 

New  Jersey  Suburban  Water  Co.  v.  East 

Newark  (N.  J.  Err.  &  App.) 490 

New  Jersey  Suburban  Water  Ca  v.  Harri- 
son  (N.  J.   Err.  &  App.) 490 

New  Jersey  Suburban  Water  Co.  ▼.  Har- 
rison (N.  J.  Err.  &  App.) 767 

Newman.  State  v.  (N.  J.  Sup.) 1008 

Newmarket  Mfg.  Co.,  Hamelv.  (N.  H.)  .  592 
Newport  Hospital,  Steams  v.  (R.  I.)....  132 
News  Pub.  Co.,  Bicardo  v.  (N.  J.  Sup.) ...  801 
New  York  Cent  &  H.  R.  R.  Co.,  Daab  v. 

(N.  J.  Ch.) 449 

New  York  Cent  &  H.  R.  R.  Co.,  Gardner  & 

Meeks  Co.  v.  (N.  J.  Err.  &  App.)   416 

New  York  Cent  &  H.  R.  R.  Co.,  Snyder  v. 

(N.  J.  Err.  &  App.) 418 

Nichols,  In  re  (Conn.)   610 

Nicola,  Dilworth  v.  (Pa.) 909 

Nicolette  Lumber  Co.  v.  People's  Coal  0>. 

(Pa.)    1060 

Niles,  State  v.  (Vt) 795 

Nitsch,  Mowen  v.  {MA.]    582 

Norris  v.  Beardsley  (N.  J.  Ch.) 425 

North  Jersey  St  R.  (3o.,  City  of  Newark 

V.   (N.  J.  Sup.) 1003 

North  Jersey  St.  R,  Co.,  Corish  v.  (N.  J. 

Sup.)    1004 

North  Jersey  St  R.  Co.,  Flanerty  v.   (N. 

J.  Err.  &  App.)  425 

North  Jersey  St  R.  Co.,  Oottlob  v.  (N.  J. 

Sup.)    1003 

North  Jersey  St  R.  Co.,  Van  Cott  v.  (N. 

J.  Err.  &  App.)   407 

Northrop,  Bushey  v.  (Vt.) 1015 

Northwestern  Mut.  Ufe   Ins.  Co.  T.   Colla- 

more  (Me.) 6.52 

Noyes  v.  Thorpe  (N.  H.) 787 

Oakley  v.  Emmons  (N.  J.  Sup.) 906 

O'Brien,  Glover  v.  (Me.)   656 

Ocean  City,  Palen  v.  (N.  J.  Sup.) 947 

O'Connor  v.  International  Silver  Co.   (N. 

J.  Err.  &  Anp.)   408 

Ohio  Valley  Gas  Co.,  McCoy  v.  (Pa.) 858 

Ojserkis  v.   Ojserkis  (N.   J.   Ch.) 113 

Oldenburg  &  Kelley  t.  Dorsey  (Md.)....  576 

Oldham  v.  Hussey  (B~  I.)   377 

Opinion  of  the  Justices,  In  re  (N.  H.) 969 

Orange,  Belleville  Tp.,  E^ssex  County,  v.  (N. 

J.  Ch.)    S.'Jl 

Orange.  Howe  v.  (N.  J.  Ch.) 777 

Orr,  Appeal  of  (Pa.) 1058 

Osterhout  v.  Jersey  (3ity,  H.  &  P.  St  R. 

Co.   (N.  J.   Sup.) 190 

Owens  V.  Goldie  (Pa.) 1117 

Pack,  Flaherty  v.  (N.  J.  Sup.) 269 

Paige,  State  v.   (Vt.) 1017 

Palen  v.  Ocean  City  (N.  J.  Sup.) 947 

Parker,    Marcy   v.    (Vt) 19 

Parker.  Schramm  v.  (N.  J.  Err.  &  App.) . .  410 
Park  Steel  Co.  v.  Allegheny  Valley  R.  Oo. 

(Pa.)   920 

Pnterson,  Doremns  v.  (N.  J.  Ch.) 3 

Pnterson  Bill  Posting,  Advertising  &  Sign 

Painting  Co.,  City  of  Passaic  v.  (N.  J. 

Err.  &  App.) 267 


Digitized  by  VjOOQIC 


CASES  REPORTED. 


XVll 


Page 
Patrons'  Androecogein  Mut  Fire  Ins.  Co., 

Knowlton  v.  (Me.)   289 

Patten,    Jennett    v.    (Vt.) 33 

Patterson  t.  Jannon  (Del.  Super.) 8 

Payne,  Stanley  v.    (Vt) 495 

Pennsylvania  R.  Co.,  In  re  (Pa.) 986 

Pennsylvania  R.  Co.,  Brennan  v.    (N.  J. 

Sup.)    177 

Pennsylvania  B.  Co.,  Bums  v.  (Pa.) 845 

Pennsylvania  R.  Co.,  Donora  Soutbem  R. 

Ca  T.   (Pa.)   367 

Pennsylvania  R.  Co.,  Grogan  v.  (Pa.) 924 

PennRylvania  R.  Co.,  Margo  v.  (Pa.) 1079 

Pennsylvania  R.  Co..  Margo  v.  (Pa.) 1081 

Pennsylvania  R.  Co.,  Perrine  v.  (N.  J.  Err. 

&  App.) 702 

Pennsylvania    B.    C!o.,    Young   v.    (N.    J. 

Sup.)     629 

People's  Ooal  Co.,  Nicolette  Lumber  (3o.  v. 

( Pa.)     1060 

People's  Xat.  Banb  of  New  Brunswick  v. 

Scbepflin  (N.  J.  Sup.) 333 

Pepper  t.  Pepper  (Del.  Super.) 232 

Perlberg  t.  Bosenstone  (N.  J.  Ch.)   446 

Perlberg  T.  Smith  (N.  J.  Ch.)    442 

Perrine  v.  Pennsylvania  R.  CTo.  (N.  J.  Err. 

&   App.) 702 

Perry  v.  Martin  (N.  J.  gup.) 1001 

Perry  County  R.  Co.,  Real  Estate  Trust 

Co.  V.  (Pa.) 26 

Perry  County  B.  Co.,  Beal  Estate  Trust 

Co.  V.  (Pa.) 27 

Perth  Amboy  Shipbuilding  &  Engineering 

Co.,  Campbell  v.  (N.  J.  Ch.)   319 

Petey  Mfg.  Co.  v.  Dryden  (Del.  Super.) 1056 

Philadelphia,  B.    &  W.    R.    Co.  v.    Allen 

(Md.)     245 

Philadelphia,  B.  &  W.  B.  Co.  t.  McGngan 

(Md.)  752 

Philadelphia,  B.  &  W.  R.  Co.,  Johnson  v. 

(Del.  Ch.) 86 

Philadelphia,  B.  &   W.    B.  (3o.,  Shuster  v. 

(Del.    Sup.) 689 

Philadelphia,  W.  &  B.  B.  Co.,   MacFeat  t. 

(Del.    Super.) 898 

Philadelphia  &  C.  Ferry  Co.  v.  Intercity 

Link  R.  Co.  (N.  J.  Sup.) 184 

Philadelphia  &  R.  B.  Oo.,  Hanna  t.  QPa.)  643 
Pbillipebnrg,  Lehigh  Valley  R.  CV>.  of  New 

Jersey   v.    (N.   J.   Sup.) 194 

Phillips  Gas  &  Oil  Ck>.  v.  Pittsburg  Plate 

Glass    O.    (Pa.) 830 

Pierce  v.  Stanb  (Conn.) 760 

Piscataquis  Sav.  Bank  v.  Herrick  (Me.)..  214 
Piscataquis  Woolen  Co..  Wyman  v.  (Me.)  655 

Pittsburg,  Sample  v.  (Pa.) 201 

Pittsburg.  Sheehan  v.  (1-a.) 642 

Pittsburg.  M.  &  C.  R.  Co.,  City  of  Mc- 

Keesport  v.   (Pa.) 1075 

Pittsbnrg  Plate  Glass  Co..  Dollar  Savings 

Fund  &  Trust  Co.  v.  (Pa.) 916 

Pittsburg  Plate  Glass  Co.,  T.  W.  Phillips 

Gas  &  Oil  Co.  T.  (Pa.) 830 

Pittsburgh  Rys.  C!o.,  Dougherty  v.  (Pa.)...  026 
Pittsburgh  Bys.  O.,  Mnlvaney  v.  (Pa.) . . .  926 
Pittsburg  Screw  &  Bolt  C!o.,  Michalofski  v. 

(Pa.)    1112 

Pittsburg,  V.  &  C.  R.  Co.,  Lilley  v.  (Pa.). .  852 
Pituburg  &  L.  E.  R.  Co.,  McGnnnegle  v. 

(Pa.)    988 

Pittsfield.  Wentworth  v.   (N.  H.) 218 

Plum  T.  Smith  (N.  J.  Cb.) 763 

Policy's  Estate,  In  re  (N.  J.  Prerog.) 553 

Pomeroy  v.  Kelton  (Vt.) 56 

Poole,  White  v.   (N.  H.) 494 

Pope  V.  Baltimore  Warehouse  O.  (Md.)..  .1119 

Portland  R.  Co.,  Raymond  v.  (Me.)    602 

Potomac  Ins.  (Do.  of  District  of  Olumbia, 

Grossbaom    v.  (Pa.) 1107 

Powers  V.   Sawyer   (Me.)    349 

Pratt  V.  Johnson  (Me.) 242 

Pray  Sons  Co.,  Tisdale  v.   (N.  H.) 1«8 

Preston  v.  Likes,  Berwanger  &  Co.  (Md.).  .1024 
Price  V.  Mutual  Reserve  Life  Ins.  O.  (Md.)1040 

Primrose    t.    Wright    (Md.) 238 

02  Aw— to 


I  P««o 

IPrior  T.  Fuller  (N.  H.) 716 

1  Proch,  Duessel  v.   (Conn.) l.'>2 

Providence  Police  Ass'n,  Dary  t.  (B.  I.) .  513 

Pryor  v.  Gray  (N.  J.  Ch.)   439 

Public    Service   C!orp.    of   New   Jersey    v. 

DeGrote  (N.  J.  Ch.) 65 

Public  Service  Corp.  of  New  Jersey,  Village 

of  Ridgefield  Park  v.  (N.  J.  €*.) 65 

Pumell,   Jones  v.    (Del.   Super.) 149 

Puroto  V.  Chieppa  (Conn.) 064 

I  Putney,  Claremont  By.  &  Lighting  (3o.  t. 

I     (N.  H.) ...77. 727 

Rabe  v.  Shoenberger  Coal  Co.  (Pa.) 854 

Radley  v.   Radley   (N.   J.   Ch.) 195 

Ravenna.  Lavalley  v.  (VtJ 47 

Raymond  v.  Portland  R.  (Jo.  (Me.)   602 

Real  Estate  Trust  Co.  v.  Perry  County  R. 

Co.  (Pa.) 26 

Real  Estate  Trust  Co.  v.  Perry  County  R. 

Co.  (Pa.) 27 

Reardon  V.  Fuller  (N.  H.) 716 

Reed  v.  Tarentum  (Pa.) 928 

Reed.  Dawson  &  Co.,  Conn  v.  (N.  J.  Sup.)  271 

Reel.  Morgan  v.  (Pa.) 253 

Regan,  In  re  (Pa.) 841 

Reid,  McMulIin  v.  (Pa.) 924 

Reiter,   Roth    v<    (Pa.) 1063 

Rendall,  Neal  v.   (Me.) 706 

Reynolds,  Borough  of  Park  Ridge  v.   (N. 

J.    Sup.) 190 

Rhode  Island  Suburban  R.  Co.,  Verrone  v. 

(B.  I.) 512 

Bicardo  v.  News  Pub.  0>.  (S.  J.  Sup.). . . .  301 
Bidgeway  v.  Corporation  Liquidating  Co. 

(N.  J.  Err.  &  App.) 116 

Biggs  V.  Bair  (Pa.) 1086 

Bing,  Western  Union  Tel.  <3o.  v.  (Md.) 801 

Bobbins  v.  Bangor  Ky.  &  Electric  Co.  (Me.)  1.S6 

Roberts    v.    Roberts    (Md.) 161 

Roberts,   Safe  Deposit  &  Trust  Co.  v.,  two 

cases    (Md.) 819 

Roberts    Bros.    y.    Consumers'    C^n    Co. 

(Md.)    685 

Robinson,  Love  v.   (Pa.) 1065 

Rockingham  County  Light  &  Power  Co.  v. 

Batchelder  (N.  H.)  1135 

Bogers,  Haines  v.  (N.  J.  Sup.) 272 

Rohrbach  v.  Sanders  (Pa.) 27 

Rollins  T.   Atlantic  City    R.    Co.    (N.   J. 

Sup.)   929 

Rollins,  Ballwood  Cash  Begister  C^.  t.  (N. 

H.)    380 

Roome,  Hegeman's  Ex'rs  t.  (N.  J.  Ch.)   ..  392 

Rosa,  State  v.  (N.  J.  Err.  &  App.) 695 

Rose  V.  Cooley  (N.  J.  Ch.) 867 

Rosenstone,  Perlberg  v.  (N.  J.  Ch.)   446 

Rosenthal,  City  of  Baltimore  t.  (Md.)  ...  579 

Both  V.  Reiter  (Pa.) .' 1063 

Rowe,  Attorney  General  v.   (B.  I.) 117 

Ruh,  Hanenstein  v.   (N.  J.  Sup.) 184 

Ruppert  v.  Zang  (N.  J.  Sup.) 998 

Russell  &  Erwin  Mfg.  0>.  t.  E.  C.  Faitoute 

Hardware  C!o.  (N.  J.  Ch.)   421 

Russell  &  Erwin  Mfg.  Co.  v.  E.  C.  Faitoute 

Hardware  Co.  (N.  J.  Ch.)   424 

Rutland  R.  Co.,  Maboney's  Adm'r  t.  (Vt)  722 
Ryan  v.  Delaware,  L.  &  W.  R  0>.  (N.  J, 

Err.  &  App.)   412 

Safe  Deposit  &  Title  Guaranty  (3o.  of  Kit- 
tanning  v.  Linton  (Pa.)   5(56 

i  Safe  Deposit  &  Trust  Co.  v.  Cahn  (Md.). . .  819 
I  Safe  Deposit  &  Trust  C!o.  v.  Roberts,  two 

cases  (Md.) 819 

Safe  Deposit  &  Trust  O.  of  Baltimore  v. 

Gittings  (Md.)   1030 

Safe  Deposit  &  Trust  (Ik),  of  Baltimore  v. 

Gittings  (Md.)   1033 

St  Pierre,  Gendron  v.  (N.  H.) 966 

Sample   v.    Pittsburg   (Pa.) 201 

Sample.  Eichbaum  v.  (Pa.) 837 

Samuels,  Garberg  v.   (R.  I.) 211 

Sanders  v.  Mamolen  (Pa.) 981 

Sanders,    Rohrbach  v.   (Pa.) 27 

Sappington,  Bemei  T.  (Md.)  866 


Digitized  by  VjOOQIC 


xviii 


62  ATLANTIC  RBPORTEB. 


Page 
Battler,  Baltimore  Belt  R.  Co.  t.  (Md.)  . .  .1126 
Sautter  v.  Supreme  Conclave  Improved  Or- 
der of  Heptasopha  (N.  J.  Sup.)   529 

Savidge  v.  Merrill  (N.  J.  Ch.) 946 

Sawyer,  Powers  v.   (Me.)    349 

Sayre  &  Fisher  Co.  v.  Grief  en  (N.  J.  Sup.).  993 

Scbaumloeffel  t.  State  (Md.). 803 

Scfaepflia,    People's    Nat.    Bank    of    New 

Brunswick  v.  (N.  J.  Sup.)   833 

Scher,  Davis  v.  (N.  J.  Sup.) 193 

Schlicher  v.  Keeler  (N.  J.  Ch.) 4 

Schmidt  v.  Bitel  (N.  J.  Ch.)   568 

Schofield  V.  Turner  (Pa.) 1068 

School  Committee  of  Pawtucket,  Greenough 

V.  (R.  I.) 978 

School  Dist.  No.    180  in    Sussex   Coantj, 

Hitchens  v.  (Del.  Super.) 897 

Schrafft  v.  Fidelity  Trust  Co.  (N.  J.  Sup.)  .  933 
Schramm  v.  Parker  (N.  J.  Err.  &  App.)  . .  410 

Schuchler  v.  Cooper  (Del.  Super.) 261 

Schudt,   Appeal   of   (Pa.) 175 

Schuman,  (JoUoty  v.   (N.  J.  Sup.) 186 

Schwartz  v.  Dover  (N.  J.  Err.  &  App.) 1135 

Scott,  Appeal  of  (Pa.)   667 

Scott    Fertiliser    Co.    v.    Maloney    (Del. 

Super.)    223 

Scranton,  Jermyn  ▼.  (Pa.) ^ 

Scranton  Sewer,  In  re  (Pa.) 173 

Security  Mut   Life  Ins.  Co.,  Graham  v. 

(N.  J.  Err.  &  App.)  681 

Seibel  ▼.  Firemen's  Ins.  O.  (Pa.) 101 

Seward  y.  Johnson  (R.  I.)  669 

Sharp  V.  Bates  (Md.) 747 

Shartenberg  &  Robinson  v.  Ellbey  (R.  I.)  ..  979 
Shearer,  NaUonal  Tube  Co.  v.  (Del.  Ch.) .  .1093 

Sheehan  r.  Pittsburg  (Pa.) 642 

Sheld<A  Co.  V.    Harleigh  Ometery  Ass'n 

(N.   J.  Sup.) 189 

Shipley  V.  Fink   (Md.)    360 

Shipley  v.  Mercantile  Trust  &  Deposit  Co. 

(Md.) 814 

Shipley  t.  Shipley  (Md.) 1042 

Shiply,  Jacob  Tome  Institute  v.  (Md.) 1042 

Shoenberger  C!oal  Co.,  Rabe  v.  (Pa.) 854 

Shriver's  Estate,  Landon  v.    (Md.) 161 

Shrontz,  Commonwealth  v.  (Pa.) 910 

Shuster  v.  Philadelphia,  B.  &  W.  R.  Co. 

(Del.    Sup.) 689 

Siegman  v.  Kissel  (N.  J.  Ch.) 941 

Sigel's  Estate,  In  re  (Pa.) 173 

Sigel's  Estate,  In  re  (Pa.) 176 

Siggins  V.  McGill  (N.  J.  Err.  ft  App.) ....  411 

Silver  v.  Bush  (Pa.) 832 

Sims.   Talbot   v.    (Pa.) 107 

S.  Jarvis  Adams  (>>.  v.  Knapp  (Pa.) 1112 

Skelding,  Nesbit  v.  (Pa.) 1062 

Slaughenhaupt,   Bealafeld  v.  (Pa.) 1113 

Sliney,  SUte  v.  (Conn.)  621 

Sloan,  Trau  v.  (Pa.) 984 

Smith  v.  Hibbs  (Pa.) 834 

Smith,   Johnson   v.   (Vt.) 9 

Smith,  Perlberg  v.  (N.  J.  Ch.)   442 

Smith,  Plum  v.  (N.  J.  Chj 763 

Smith,  White  v.  (N.  J.  CJh.)   660 

Smyrna  Shirt  &  Hosiery  Ca,  Mobile  Cot- 
ton Mills  V.  (Del.  Super.) 146 

Snedaker  v.  Snedaker  (N.  J.  Ch.) 942 

Snyder  v.  New  Tork  (Jent  &  H.  R.  R.  Co. 

(N.  J.  Err.  &  App.) 418 

Sontgen  v.  KltUnning  &  F.  C.  St  R.  Co. 

(Pa.)     523 

Southwestern  State  Normal  School,  In  re 

(Pa.)    908 

Spangler-v.  Baltimore  &  O.  R.  Co.  (Pa.)..  919 

Speer  v.  Erie  R.  Co.  (N.  J.  Ch.) 943 

Spencer  v.  Haines  (N.  J,  Sup.) 1009 

Sproul  V.  Stockton  (N.  J.  Sup.) 275 

SfAke  V.  Mobley  (Md.) 963 

Standard  Oil  0>.  v.  Hartman  (Md.) 805 

Sunley  v.  Payne  ( Vt) 495 

Stark  V.  Byers  (Pa.)    371 

State  T.  Barditti  (Vt) 44 

State  T.  Barr  (Vt.) 43 

State  ▼.  Bell  (Del.  O.  &  T.) 147 

State  V.  Collins  (Del.  O.  &  T.) 224 

State  v.  Collins  (B.  I.) 1010 


Page 

State  T.  Corron  (N.  H.) 1044 

State  r.  Costa  (Vt.) 38 

State  V.  Dimant  (N.  J.  Sup.) 286 

State  V.  Duane  (Me.) 80 

State  V.  (Joldstein  (N.  J.  Sup.) 1006 

State  V.  Hill  (N.  J.  Sup.) 936 

State  V.  Hummer  (N.  J.  Sup.)  388 

State  V,  Krinskl  (Vt) 37 

State  V.  Lee  (Vt) 14 

State  T.  McManns  (Vt) 1013 

State  T.  Mahaney  (N.  J.  Sup.) 265 

State  V.  Marley   (Conn.) 85 

State  V.  Nealon  (N.  J.  Sup.) 182 

State  ▼.  Newman  (N.  J.  Sup.) 1008 

State  V.  Niles  (Vt) 795 

State  V.  Paige  (Vt) 1017 

State  T.  Rosa  (N.  J.  Err.  &  App.) 695 

State  T.  Sliney  (Conn.)    621 

State  T.  Stimpson  (Vt.) 14 

State  T.  Tolla  (N.  J.  Err.  &  App.) 675 

State  V.  Truitt  (Del.  Gen.  Sess.) 790 

State  V.  Twining  (N.  J.  Sup.)   402 

State  V.  Waterman  (Vt) 1016 

State  T.  Webber  (Vt) 1018 

State  T.  Western  Maryland  B.  Co.  (Md.) . .  754 

State  T.    Willett  (Vt.) 48 

State  y.   Wilson   (Del.   Gen.   Sess.) 227 

State,  Dasey  v.  (Del  Super.) 300 

State,  Lamphire  v.  (N.  H.) 786 

State,  Mott  v.  (Del  Super.)   301 

State,  Scbaumloeffel  v.  (Md.) 803 

State  Board  of  Assessors,  Knickerbocker 

Importation  Co.  v.  (N.  J.  Sup.) 266 

State  Board  of  Registration  and  Examina- 
tion in  Dentistry  v.  Terry  (N.  J.  Sup.). .  193 
Staten  Island  CUay  (>>.,  Fidelity  Trust  Co. 

y.  (N.  J.  Ch.)   441 

Staub.  Pierce  v.  (Conn.) 760 

Steams  y.  Newport  Hospital  (R.  I.) 132 

Steck  y.  Allegheny  (Pa.) 1115 

Stell,  Milton  v.  ( N.  J.  Sup.) 1133 

Sterling  v.  Ives  (Conn.)  948 

Stevens  v.  Headley  (N.  J.  Ch.) 887 

Stiles  v.  Lambertville  (N.  J.  Sup.) 288 

Stimpson,  State  v.  (Vt.) 14 

Stocking,  Mankey  v.  (Pa.) 913 

Stockton,  Sproul  v.  (N.  J.  Sup.) 275 

Stoddard  v.  Crocker  (Me.) 241 

Stokes  y.  Hardy  (N.  J.  Sup.) 1002 

Stoors  y.  Burgess  (Me.) 730 

Stover  V.  Hellyer  (N.  J.  Err.  &  App.) 698 

Straub,  In  re  (Pa.) 841 

Straus  Brewing  Co.,  Thomas  y.  (Md.) 633 

Strieker  v.   McDonnell   (Pa.) 520 

Struth  V.  Decker  (Md.) 709 

Stuart  Appeal  of  (Pa.) 780 

Supreme  Conclave  Improved  Order  of  Hep- 

tasophs,  Sautter  v.  ( N.  J.  Sup.)   529 

Supreme  Ck>uncil  Catholic  Mut  Ben.  Ass'n, 

Dinan  v.  (Pa.) 1067 

I  Swain,  Ludlam  v.  (N.  J.  Sup.) 192 

I  Sweeney,  Hanna  v.  (Conn.) 785 

Swindell.  Catswell  v.  (Md.) 956 

I  Talbot  y.  Sims  (Pa.) 107 

1  Tarentum,  Reed  v.  (Pa.) 928 

Tarentum  Traction  Passenger  R.  Co.,  Han- 

forth  V.    (Pa.) 1060 

Terry,   State   Board   of   Registration   and 

Examination  in  Dentistry  v.  (N.  J.  Sup.)    193 

Terry,  Wilson  v.  (N.  J.  Ch.)   310 

Thomas  v.  Gottlieb  Bauernschmidt  Straus 

Brewing  Co.  (Md.) 633 

Thomas,  Belheumer  v.  (Vt) 719 

Thompson   v.  Dyer  (Me.) 76 

Thompson,  Cumberland   &  W.  Electric  R. 

(3o.  v.  (Md.) 243 

Thompson.  Morgan  v.  (N.  J.  Err.  &  App.)   410 

Thorpe,  Noyes  v.  (N.  H.) 787 

Tleman,  Hads  v.    (Pa.) 172 

Tintem   Manor  Water  Co.,   Long  Branch 

Commission  v.   (N.  J.  Ch.) 474 

Tioga  St,  In  re  (PaJ 926 

Tisdale  v.  John  H.  Pray  Sons  Co.  (N.  H.)  168 
Todd  y.  Armstrong  (Pa.) 1114 


Digitized  by  VjOOQIC 


CASES  HEPORTBD. 


zix 


Todd  T.  Every  Evening  Printing  Co.  (Del. 

Super.) rr. : 1088 

TtolU.  State  v.  (N.  J.  Err.  &  App.) 675 

Totnassi,  Massucco  v.  (Vt) 57 

Tome  Institute  v.  Sliipley  (Ud.) 1042 

Tran  v.  Sloan  (Pa.) 884 

Travelers'  Ins.  (3o.,  Hartford  Wheel  Club 

V.     (Conn.) 207 

Treefts  v.  Board  of  Excise  Om'rs  of  City 

of  Lambertville  (N.  J.  Sap.) 1004 

Trenton  Trust  &  Safe  Deposit  Co.  v.  Arm- 
strong   (N.    J.    Ch.) 456 

Treasler,  In  re  (Pa.) 841 

Troxetl  v.  Anderson  Coal  Min.  Co.  (Pa.). .  .1063 

Trnitt.  State  v.  (Del.  Gen.  Sess., 790 

Tomer  v.  Kuebnle  (N.  J.  Ch.) 327 

Tomer,  Lloyd  v.  (N.  J.  Ch.) 771 

Turner,  Schofield  v.  (Pa.) 1068 

Tasting  v.  Asbury  Park  (N.  J.  Sap.) 183 

Twining.  State  v.  (N.  J.  Sup.)  402 

T.  W.  Phillips  Oas  &  Oil  Co.  t.  Pittsburg 
Plate  Glass  0>.  (Pa.) 830 

Undertakers'  &  Liverymen's  Aas'n  of  Pas- 
saic Coonty,  Van  Der  Plaat  v.  (N.  J. 
Ch.)     453 

Union  Pob.  Co.,  Brookhouse  v.  (N.  H.) . .  210 

Union  R.  Co.,  Gonn  v.  (R.  I.) lift 

Union  Water  Power  Co.,  Flint  v.  (N.  H.).  788 

United  Clay  Production  (^.,  Albright  v. 
(Del.  Super.) 726 

United  Rys.  &  Electric  Co.  of  Baltimore 
V.    Watkins   (Md.) 234 

United  Rys.  &  Electric  0>.  of  Baltimore  v. 
Weir  JMd.)     588 

United  States  v.  Mercantile  Trust  Ca  of 
Pittsburg   (Pa.) 1062 

United  States  Health  &  Accident  0>.,  Davis 
V.  (N.  H.) 728 

Utah  Opper  O).,  Wall  v.  (N.  J.  Ch.)  ....  533 

VaUaster  t.  Atlantic  City  R.  O.  (N.  J. 
Sop.)    993 

Van  Cott  V.  North  Jersey  St  R.  <3o.  (N.  J. 
Err.  &  App.)   407 

Tan  Der  Plaat  v.  Undertakers'  &  Livery- 
men's Ass'n  of  Passaic  County  (N.  J. 
Ch.)     453 

Termont  Mut.  Fire  Ins.  Co.,  Manley  v, 
(VL)     1020 

Verrone  v.  Rhode  Island  Suburban  R.  (3o. 
(R.  L)    512 

Village  of  Ridgefield  Park  v.  Public  Ser- 
vice <3orp.  of  New  Jersey  (N.  J.  Ch.). ...    65 

Vincent  y.  Vincent  (N.  J.  Ch.) 700 

Voneida.  Kreamer  v.  (Pa.) 518 

Vulcan  Detinning  (>>.  v.  American  (Tan  0». 
(N.  J.  Ch.) 881 

Wabash  Pittsburg  Terminal  R.  Ck>.,  Henkel 

V.    (P!s.) 1085 

Waldeman,  East  Baltimore  Lumber  Co.  y. 

(Md.)     576 

Wall  y.  Utah  Copper  Co.  (N.  J.  Ch.)  ....  633 

Wallace,  Cunningham  v.  (Pa.) 784 

Walter  A.  Wood  Reaping  &  Mowing  Mach. 

(3o.  V.  Ascher  (Md.)   1023 

Ward   V.  Marvin    (Vt.) 46 

Washington  County,  Le  Moyne  v.  (Pa.)..  51(i 

Washington  Hospital.  Appeal  of  (Pa.) 856 

Washington  Water  Co.,  Borough  of  Wash- 
ington V.   (N.  J.  Ch.)    390 

Waterman.   State   v.    (Vt.) 1016 

Waters  v.  American  Finance  0>.  (Md.)  .  357 
Watertown  Sav.  Bank  v.  Mattnon  (Conn.)  622 
Watkins  v.  Board  of  Chosen  Freeholders  of 

Atlantic  County  (N.  J.  Sup.) 1134 

Watkins.   United   Rvs.  &  Electric  Co.   of 

Baltimore  v.    (Md.) 234 

Webber,  State  v.  (Vt.) 1018 

Webrter  Coal  &  Coke  Co.,  Bstep  y.  (Pa.)..  1082 


Page 
Webster  Coal  &  Coke  Oo^  Bstep  y.  (Pa.).  .1083 

Weigle,  Wilson  v.   (N.  J.  Ch.) 458 

Weir,  Jones  v.  (Pa.)   643 

Weir.  United  Rys.  &  Electric  Co.  of  Balti- 
more V.   (Md.)    588 

Weller  y.  Weller  (Pa.) 859 

Wendel,  Burgesser  v.  (N.  J.  Sup.) 994 

Wentworth  v.  Pittsfield  (N.  H.) 218 

Westchester  Fire  Ins.  Co.,  Clranauer  v.  (N. 

J.  Err.  &  App.)   418 

Western  Maryland  R.  (3o.  v.  Blue  Ridge 

Hotel  Ck).  of  Washington  Cktunty  (Md.).  351 
Western  Maryland  R.  Co.,  SUte  v.  (Md.)..  754 

Western  Union  Tel.  Cto.  v.  Ring  (Md.) 801 

West  Jersey  Exp.  Co.,  (Collins  y.  (N.  J. 

Err.    &    App.)    675 

West  Jersey  &  S.  R.  Co.,  Graf  v.   (N.  J. 

Sup.)   333 

Westminister  Nat  Bank  y.  New  England 

Electrical  Works  (N.  H.) 971 

Westmoreland    Electric    Co.,    Morgan    y. 

(Pa.)     638 

West  Penn  Gas  Co.,  Placcus  v.  (Pa.) 1111 

Wheeler  v.  Gilsum  (N.  H.)    597 

Whitcomb  v.  Mason  (Md.) 749 

White   v.    Poole    (N.    H.) 494 

White  y.  Smith  (N.J.  Ch.)   560 

White  V.  White  (N.  J.  Ch.)   430 

White.  French  v.  (Vt) 35 

Whitehead  v.  American  Lamp  &  Brass  0>. 

(N.  J.  Ch.)    664 

Whiteley,  Greenough  v.   ( R.  I.) 213 

Wilkinson's  Estate,  In  re  (Pa.)   567 

Willett,  Miller  v.   (N.  J.  Ch.) 178 

Willett  State  v.  (Vt) 48 

Wilmington  Ave.,  In  re  (Pa.) 848 

Wilmington  City  R.  O.,  Licznerski  v.  (DeL 

Super.)    1057 

Wilson  V.  Terry  (N.  J.  Ch.) 310 

Wilson  V.  Weigle  (N.  J.  Ch.) 458 

Wilson,  State  v.   (Del.  Gen.  Sess.) 227 

Winooski,  Carty's  Adm'r  v.  (Vt.) 45 

Winsted    Sav.     Bank    y.    New    Hartford 

((3onn.)   81 

Witte,  Muller  y.  (Onn.) 7.'5« 

Wolf,  Glassport  Lumber  (3o.  v.  (Pa.) 1074 

Wood  V.  Wood  (N.  J.  Ch.)  42S) 

Wood,  Cappelii  v.  (Ft  I.) 978 

Woodbridge  Tp.,  Graves  v.  (N.  J.  Sup.). ...  267 
Wood   Reaping  &  Mowing   Mach.  Co.  v. 

Ascher  (Md.) 1023 

Woods,  Dame  v.  (N.  H.)   379 

Woodward's  Estate  v.  Holton  (Vt) 718 

Wood  &  Nathan  Co.  v.  American  Mach. 

&  Mfg.  Oi.  (N.  J.  CJh.) 768 

Woolley  V.  Hendrickson  (N.  J.  Sup.). 278 

Woolsey  v.  Woolsey  (N.  J.  Err.  &  App.). .  686 
Woonsocket  St   R.  (>.,  Galligan  v.,  two 

cases  (R.  I.)   376 

Wright  V.   Holmes    (Me.) 507 

Wright  V.  Leupp  (N.  J.  Ch.) 464 

Wright  V.  Monongahela  St.  R.  (3o.  (Pa.). . .  918 

Wright  V.  Wright  (N.  J.  Ch.) 487 

Wright    Primrose   v.    (Md. ) 238 

W.  K.  Lynn  Shoe  (3o.  v.  Auburn-Lynn  Shoe 

Co.     (Me.)     499 

Wunderle  v.  Ellis  (Pa.) 106 

Wyman  v.  Piscataquis  Woolen  Co.  (Me.).. .  655 
Wyman.  Medomak  Nat  Bank  v.  (Me.)  . .  668 

York  Haven  Water  &  Power  <3o..  Appeal 

of   (Pa.) 97 

Young  v.  Landis  Tp.  (N.  J.  Sup.) 1133 

Young  V.  Pennsylvania  R.  Co.  (N.  J. 
Sup.)     629 

Zang.  Ruppert  v.  (N.  J.  Sup.) 998 

Zell  v.  Baltimore  Stock  Exch.  (Md.) 808 

Zierz.  King  v.  (N.J.  Sup.) 287 

Zundell,  Lamb  v.  (Vt) 33 


See  End  of  Index  for  Tables  of  Atlantic  Cases  in  State  Rn>orts.     . 

I  Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


THE 


ATLANTIC  REPORTER. 

VOLUME  62. 


BOARD  OF  TRUSTEES  OF  SCHOOL  FOR 
INDUSTRIAL  EDUCATION  IN  CITT  OF 
HOBOEBN  T.  MAYOR,  ETC.  OF  HO- 
BOKEN  et  al. 

(Coart  of  Chanoery  of  New  Jersey.    Not.  8, 
1906.) 

1.  TBU8T8  —  PUBUO  COBPOBATIONS  —  COITVrT- 
ANCBS. 

Certain  donors  offered  to  contribute  funds 
for  the  erection  of  a  free  cil7  public  library 
baildini;,  provided  that  accomodations  be  at  the 
same  time  given  for  the  city's  indastrial  educa- 
tion department  and  that  the  city  would  raise 
the  balance  of  the  funds  necessary  to  erect  the 
building.  This  offer  was  accepted  by  a  resolu- 
tion of  the  city  council,  and  thereafter  the  site 
was  purchased  by  the  donors  and  conveyed  to 
tile  city  by  a  plain  bargain  and  sale  deed  con- 
taining no  restrictions.  Held,  that  the  city  took 
title  under  such  deeds  on  the  trusts  contained  in 
the  offer  of  donation. 

2.  CHABims  —  ENIOBOUIEKT  —  JtlBISDICTIOK 
IH  EQOITT. 

Where  a  library  and  mechanical  education 
building  was  erected   by  a  city  in   part  from 
funds  derived  from  a  charity,  subject  to  certain 
restrictions,  a  bill  to  regulate  the  ase  of  such 
building  was  within  the  jurisdiction  of  equity  { 
as  a  bill  to  establish  and  enforce  a  charitable  , 
use. 
8.  Samk — Girra — Pubuo  BxnLDiiios. 

A  gift  of  funds  for  the  erection  of  a  free  i 
public  library  building,  to  be  used  for  a  library  I 
and  for  industrial  education  in  a  city  by  the 
city's  board  of  trustees  of  schools  for  industrial 
education  and  its  free  library  board,  constituted 
a  valid  gift  for  charitable  uses;  neither  the 
dty  nor  the  two  boards  of  trustees  being  pro- 
hibited by  legislative  or  constitutional  provision 
from  taking  property  for  charitable  uses. 

[Ed.   Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  ChariUes,  {  30.] 
4.  Same — Use  op  BniLorao. 

Where  a  building  was  erected  by  a  city 
with  the  proceeds  of  a  charity  for  the  construc- 
tion of  a  free  public  library  and  mechanical  i 
education  building,  to  be  controlled  by  the  city's 
board  of  trustees  of  'schools  for  industrial  edn-  I 
cation  and  by  the  trustees  of  the  city's  free 
public  library,  the  "assembly  room"  on  the 
third  floor  of  the  building  was  subject  to  joint 
use  of  both  the  library  and  school,  while  the 
"class  room"  in  the  basement  was  for  the  ez- 
dosive  use  of  the  school. 

Bill  by  the  board  of  tmstees  of  schools 
for  Industrial  education  in  the  city  of  Hobo- 
ken  against  the  mayor  and  common  council  of 
sndi  dty  and  the  city's  trustees  of  the  city's 
public  library  to  regulate  the  use  of  the  pub- 

e2A^-i 


Uc  library  and  an  indnstrial  education  bnlld- 
ing.    Decree  for  complainant. 


Black  ft  Drayton,  for  complainants. 
Mlnturn,   for   defendants. 


J.  F. 


GARRISON,  V.  C.  This  is  a  bill  filed  by 
the  board  of  trustees  of  schools  for  Industrial 
education  In  the  dty  of  Hoboken  against  the 
mayor  and  common  coundl  of  the  dty  of 
Hoboken  and  the  trustees  of  the  free  public 
library  of  the  dty  of  Hoboken.  The  dty  is, 
of  course,  a  munidpal  corporation  created 
by  the  Legislature,  and  the  other  parties 
are  each  public  corporations  of  this  state 
created  and  existing  under  appropriate  legis- 
lation. The  subject-matter  of  dispute  is 
the  regulation  of  the  use  of  a  building  which 
was  erected  under  the  following  circum- 
stances: 

On  the  26th  day  of  March,  1395,  the  fol- 
lowing letter  was  sent  and  received :  "Hobo- 
ken, N.  J.  March  26,  1895.  Edward  Russ, 
Esq.,  Chairman  on  Sites,  Free  Public  Libra- 
ry— ^Dear  Sir:  On  behalf  of  my  mother, 
Mrs.  Martha  Stevens,  and  my  sister-in-law, 
Mrs.  John  Stevens,  and  myself,  I  beg  to  ac- 
quaint yon  with  the  fact  that  we  are  will- 
ing to  donate  to  the  dty  of  Hoboken  in  land 
and  cash  a  sum  not  exceeding  $26,000  to- 
wards the  erection  of  a  free  public  library 
building  by  the  free  public  library  trustees 
of  the  city  of  Hoboken,  providing  that  ac- 
comodations at  the  same  time  be  given  for 
the  proper  accomodation  of  the  industrial 
education  department  of  the  dty  of  Hoboken, 
and  providing  that  the  dty  of  Hoboken  will 
raise  the  balance  of  the  amount  necessary 
to  erect  such  buildings  as  may  meet  our  ap- 
proval for  the  above  object  and  providing 
that  this  offer  must  be  accepted  before  the  Ist 
day  of  July  of  this  year,  and  that  the  deed 
of  conveyance  shall  contain  such  restrictions 
as  will  insure  the  accomplishment  of  the 
above-named  objects.  The  site  of  said  build- 
ing to  be  selected  by  the  library  trustees. 
Tours  respectfully,  Richard  Stevens." 

Thereupon  the  dty  took  action  as  follows: 
City  council  received  a  report,  dated  April 
24,  1895,  as  follows :  "To  the  Honorable  the 
Mayor  and  Coundl  of  tCe  dty  of  Hoboken — 
Gentlemen:    Your    apedal    committee,    ap- 
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pointed  at  the  request  of  the  board  of  trua- 
teee  of  the  free  public  library  to  confer  with 
the  members  of  the  said  board  In  regard  to 
the  communication  of  Mr&  Martha  Stevens, 
Mrs.  John  Stevens,  and  Mr.  Richard  Stevens 
to  the  board  of  trustees  of  the  free  public 
library,  offering  to  donate  land  or  cash  to 
the  value  of  $26,000  for  the  purpose  of  erect- 
ing a  free  public  library  building  and  school 
for  manual  training,  would  respectfully  re- 
port that  they  have  had  a  conference  with 
the  donors,  committee  of  the  board  of  trus- 
tees of  the  free  public  library,  and  a  com- 
mittee of  the  board  of  the  manual  training 
of  industrial  education,  and  would  recom- 
mend the  adoption  of  the  following:  'Re- 
solved, that  the  generous  and  public-spirited 
offer  of  Mrs.  Martha  Stevens,  Mrs.  John 
Stevens,  and  Mr.  Richard  Stevens  be  ac- 
cepted under  the  conditions  and  restrictions 
mentioned  In  their  communication  dated 
March  28,  1895,  and  presented  to  this  council 
March  27,  1895.'  J.  H.  Timken,  Edw.  Offer- 
man,  A.  Sturken,  Committee." — and  passed 
the  resolution  Just  quoted.  Thereafter  a 
site  was  selected  by  the  library  trustees,  and 
the  land  was  purchased  by  Mrs.  Stevens,  and 
by  a  deed  dated  the  7th  of  January,  1896. 
was  conveyed  to  the  mayor  and  council  of 
the  city  of  Hoboken.  This  deed  is  a  plain 
bargain  and  sale  deed,  with  no  provisions  or 
restrictions.  Under  these  circumstances  I 
find  that  the  city  took  this  title  upon  the 
trusts  expressed  in  the  writings  above  quot- 
ed. 

Plans  were  then  prepared  under  the  Joint 
supervision  of  the  library  trustees  and  the 
school  trustees,  and  those  plans  were  sub- 
mitted to  the  donors  and  were  by  them  ap- 
proved. These  plans  provided  for  a  build- 
ing which,  although  under  the  one  roof 
should  practically  contain  two  separate 
structures — one  for  the  use  of  the  library, 
and  one  for  the  use  of  the  industrial  school. 
The  entrance  to  the  library  part  of  the  build- 
ing Is  upon  one  street,  and  that  to  the  in- 
dustrial school  is  upon  another  street.  The 
various  rooms  on  the  plans  have  the  pur- 
poses for  which  they  are  Intended  indicated 
by  appropriate  language;  most  of  the  rooms 
intended  for  the  use  of  the  school  being 
marked  "Class  Room,"  and  those  for  the 
use  of  the  library  being  marked  "Stack 
Room,"  or  similar  descriptive  terms.  There 
is  one  room  upon  the  top  floor  of  the  building 
which  is  marked  "Assembly  Room." 

There  is  no  contention  before  me  in  this 
suit  as  to  the  use  of  any  other  rooms  than 
the  one  in  the  basement,  marked  on  the 
plans  "Class  lioom,"  and  the  room  on  the 
top  floor,  marked  "Assembly  Room."  The 
donors  paid  $17,719.40  for  the  land,  and  paid 
over  the  balance  in  cash.  The  remainder  of 
the  cost  was  raised  upon  bonds  Issued  under 
legislative  authority.  The  building  was 
built  according  to  the  plans,  and  has  since 
been  occupied  by  the  library  trustees  in  their 
portion  and  by  the  industrial  school  trustees 


in  their  portion.  Neither  body  has  had  oc- 
casion to  use  the  assembly  room  exceptiiig 
at  the  dedicatory  exercises,  and  upon  that 
occasion  they  Joined  in  its  use.  The  room 
marked  "Class  Room"  in  the  basement  has 
not  been  put  to  practical  use  by  either  party 
until  just  before  the  beginning  of  this  suit; 
the  library  trustees  having  used  It  as  a 
storeroom.  The  school  trustees  now  need 
this  room  for  their  school  purposes.  Their 
right  to  use  this  room  is  disputed  by  the 
library  trustees.  Each  side  asserts  the  right 
to  use  the  assembly  room  and  the  right  of 
each  Is  denied  by  the  other.  On  the  12th 
of  November,  1903,  a  deed  was  executed  by 
the  pr(q;)er  ofScers  of  the  city  of  HolxAen, 
conveying  the  title  to  this  property  to  the 
trustees  of  the  free  public  library.  This 
deed  was  based  upon  a  resolution  authoriz- 
ing it,  passed  by  the  city  council,  which  re- 
solution was,  upon  certiorari,  set  aside  by 
the  Supreme  Court  The  opinion  of  the 
Court  will  be  found  in  Keuffel  v.  Mayor,  etc, 
of  Hoboken,  69  Atl.  20. 

I  am  of  opinion  that  this  bill  should  be 
considered  as  a  bill  to  establish  and  enforce 
a  charitable  use,  which,  of  course,  is  a  well- 
recognized  head  of  equity  Jurisprudence. 
"The  primitive  and  inherent  powers  of  a 
court  of  equity  in  this  domain  are  sul  gener- 
is, and  of  a  very  extensive  character, 
*  *  •  In  full  vigor  In  the  hands  of  the 
chancellor  of  this  state."  Beasley,  C.  J.,  in 
Hesketh  v.  Murphy,  (Ct  Err.  &  App.  1882)  86 
N.  J.  Eq.,  at  page  307.  No  special  techni- 
cal words  are  necessary  to  establish  a  char- 
itable use  or  trust.  If  the  words  of  donation 
specify  some  definite  purpose  which  is  re- 
garded by  the  law  as  charitable,  or  for  some 
general  purpose  which  the  law  regards  as 
charitable,  that  is  suflSclent  B  Am.  &  E!ng. 
Enc.  of  Law  (2d  Ed.)  p.  912  et  seq.  This 
donation  was  clearly  a  gift  for  charitable 
usee.  A  library  has  been  held  to  be  the 
proper  subject  of  a  charitable  use  (Brown 
T.  Pancoast  [Runyon,  Cb. ;  1881]  34  N.  J.  Bq. 
321;  George  v.  Braddock  [Ct  Err.  &  App.] 
46  N.  J.  Eq.,  757,  18  Atl.  881,  6  L.  R.  A.  511, 
14  Am.  St  Rep.  764);  as  have  schools  (Ste- 
vens V.  Shippen,  28  N.  J.  Eq.  487;  Green  v. 
Blackwell  [N.  J.  Ch.]  86  AtL  875;  Hyde's 
Ex'rs  V.  Hyde,  64  N.  J.  Bq.  9,  63  AU. 
693).  Municipal  corporations  and  public  cor- 
porations are  held  to  have  power  to  take 
property  for  charitable  uses,  unless  disen- 
abled by  positive  legislation.  Dillon's  Muni- 
cipal CorporaOons  (4th  Ed.)  §  566  (436)  et 
seq.,  p.  661  et  seq. ;  5  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  p.  922.  Neither  the  municipal  cor- 
poration nor  the  two  public  corporations  In- 
volved in  this  suit  are  so  disenabled  by 
any  legislative  or  constitutional  prohibi- 
tion brought  to  my  attention  or  within  my 
knowledge.  I  therefore  conclude  that  by  the 
donation,  its  acceptance,  and  the  subsequent 
acts  of  the  parties,  a  charitable  use  wan 
created,  and  the  building  erected  Is  for  the 
use  of  the  free  public  library  and  the  in. 
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dnstrlal  school  in  accordance  with  tbe  inten- 
tion of  all  of  tbe  parties,  as  indicated  upon 
tbe  plans. 

It  only  remains,  tben,  to  determine  tbe 
terms,  limitations,  or  conditions  of  tbe  tmst 
In  tbls  case  tbese  are  readily  ascertainable 
from  tbe  written  papers  expressing  tbe  trust 
and  tbe  Joint  and  mutual  actions  of  tbe 
parties.  Tbe  building  was  Intended  to  be 
used  Jointly  in  Its  separable  parts  by  tbe 
free  public  library  and  tbe  industrial  school, 
and  wltb  respect  to  every  part  of  tbe  build- 
log,  excepting  tbe  assembly  'romn,  its  Intend- 
ed use  was  indicated  in  advance  and  was 
agreed  upon  by  all  tbe  parties  in  interest. 
Wltb  respect  to  tbe  assembly  room,  I  And 
tbat  it  was  Intended  to  be  used  by  eacb  of 
the  two  corporate  occupants  of  the  build- 
ing aa  their  necessities  required ;  that  neitber 
has  an  exclnaive  right,  but  eacb  has  a  right 
Tlie  class  room  In  tbe  basement  was  un- 
doubtedly intended  for  tbe  school,  and  to 
tbe  extent,  at  least,  tbat  it  is  required  for 
■chool  purposes.  Is  within  the  exclusive  con- 
trol of  the  school  trustees. 

I  will  advise  a  decree  to  define  and  enforce 
tbe  charitable  trust  In  accordance  with  the 
above-expressed  views. 


OORBMUS    et    al.    v.    MAYOR    ETC..    OP 
PATERSON  et  al. 

(Coort  of  Chancery  of  New  Jersey.    Oct.  30, 
1906.) 

1.  EOTTTTT — Cbosb-Bill— DEFimnoN. 

A  cross-bill  is  one  brought  by  the  defend- 
ant against  the  plaintiff  (and  other  parties,  if 
neoessary)  in  another  suit  touching  the  same 
matter,  either  to  obtain  discovery  of  facts  in 
aid  of  tbe  defense  to  the  original  bill,  or  to  ol>- 
tain  full  relief  to  all  parties  touching  the  mat- 
ters of  tbe  original  bill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  §{  446-149.] 

2.  Same — New  Pacts — Scope  of  Bnx. 

Only  such  new  facts  are  properiv  pleaded  in 
a  cross-bill  as  are  necessary  for  the  court  to 
have  befoure  it  in  deciding  the  qnestion  raised 
in  the  original  suit  and  to  enable  the  court 
to  do  complete  justice  to  all  the  pcurties  in 
respect  to  the  cause  of  action  pleaded  in  the  bill. 
[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Equity.  SS  447,  448.] 

3.  Same — Inafpucablb  Aixboations. 

Where  an  original  bill  was  filed  against  a 
city  to  restrain  a  nuisance  consisting  of  the 
pollution  of  a  river,  a  cross-bill  filed  by  the  city, 
m  wliich  it  admitted  the  nuisance,  but  averred 
that  a  certain  water  company  had  unlawfully 
diverted  for  the  benefit  of  another  city  water 
which  would  otherwise  have  flowed  past  defend- 
ant dty  and  helped  to  dilute  its  sewage,  and 
that  another  water  company  had  constructed  a 
dam  across  tbe  river  below  defendant  city,  which 
prevented  the  passage  of  sewage  down  the 
stream,  was  fiitally  defective,  as  pleading  mat- 
ters not  germane  to  the  original  bill. 

4.  Same — Multifabiousness. 

Such  cross-bill,  seelcing  to  make  the  water 
cominnies  parties  defendant,  was  demurrable 
(or  multifariousness. 

5.  Sauk — Misjoinder  of  Pasties. 

The  cross-bill  was  also  demurrable  for  mis- 
joinder of  parties. 


6._WaTEBB  AMD  WATPt  ConBBES — POIXUTIOW — 

Defenses  —  lRDKPKin>Ki(T  Wbohodokbb  — 

CONTBIBOnOIf. 

In  a  suit  to  restrain  a  city  from  polluting 
a  water  course,  it  was  no  defense  that  the  acts 
of  certain  others  contributed  to  cause  the  nui- 
sance complained  of;  there  being  no  contrlbn- 
tion  between  independent  wrongdoers. 
7.  Same — Answer. 

Where,  in  a  suit  to  restrain  the  further 
pollntion  of  a  water  course  by  a  city,  complain- 
ants stated  their  damages  calculated  on  the 
basis  of  the  injuries  being  permanent,  and  de- 
fendant admitted  the  nuisance,  its  answer  fail- 
hig  to  state  whether  the  taking  of  complainant's 
jtroperty  rights  was  to  be  perpetnal  or  only 
temporary,  and,,  if  the  latter,  for  what  time  the 
taking  was  to  continue,  was  fatally  defective. 

Bill  by  Henry  W.  Doremus  and  others 
against  the  mayor  and  alderman  of  tbe  city 
of  Paterson  and  others.  On  application  to 
strike   defendant's   cross-bill.    Granted. 

See  62  Atl.  1107;  66  Atl.  804;  67  AtL  648; 
61  AU.  396. 

Sberrerd  Depne,  for  complainants.  George 
S.  Hilton,  for  defendant 

STEVENS,  y.  0.  This  is  an  application 
to  strike  out  a  cross-bill  under  rule  213.  A 
cross-bill  Is  a  bill  brought  by  the  defendant 
against  the  plaintiff  (and,  if  necessary,  other 
parties)  in  another  suit  touching  tbe  same 
matter.  Dan.  Cb.  Pr.  (6th  Am.  Ed.)  1548. 
It  is  brought  either  (1)  to  obtain  a  discovery 
of  facts  in  aid  of  the  defense  to  the  original 
bill  or  (2)  "to  obtain  full  relief  to  all  parties 
touching  the  matters'  of  tbe  original  bill." 
Story,  Bq.  PI.  S  389.  "It  should  not  introduce 
new  and  distinct  matters  not  embraced  in 
tbe  original  bill,  as  they  cannot  be  properly 
examined  in  that  suit,  but  constitute  the 
subject-matter  of  an  original  independent 
suit  The  cross-bill  is  auxiliary  to  the  pro- 
ceeding in  the  original  suit  and  a  depend- 
ency upon  it  •  •  •  ,If  its  purpose  be 
different  from  tbls,  it  is  not  a  cross-bill, 
though  it  may  have  a  connection  wltb  tbe 
said  general  subject"  Stonemetz  Printers' 
Co.  V.  Brown  ft  C!o.  (C.  C.)  46  Ped.  851. 
"Tbe  new  facts  which  it  is  proper  for  a  de- 
fendant to  introduce  into  a  pending  litigation 
by  means  of  a  cross-bill  are  such,  and  such'on- 
ly,  as  it  is  necessary  for  tbe  court  to  have  be- 
fore it  in  deciding  the  question  raised  In  the 
original  suit  to  enable  It  to  do  full  and  com- 
plete Justice  to  all  the  parties  before  It  in  re- 
spect to  the  cause  of  action  on  which  com- 
plainant rests  bis  right  to  aid  or  relief.  If  a 
defendant  In  filing  a  cross-bill,  attempts  to  go 
beyond  this  and  to  introduce  new  and  distinct 
matter,  not  essential  to  tbe  proper  determi- 
nation of  tbe  matter  put  in  litigation  by  the 
original  bill,  although  be  may  show  a  per- 
fect case  against  either  tbe  complainant  or 
one  or  more  of  bis  codefendants,  his  pleading 
will  not  be  a  cross-bill,  but  an  original  bill." 
Krueger  v.  Perry,  41  N.  J.  Eq.  436,  5  Atl.  452 ; 
Id.,  43  N.  J.  Eq.  295,  14  Atl.  811. 

Judged  by  tbese  rules,  the  cross-bill  filed 
ill  the  present  case  cannot  be  sustained. 
The  original  bill  Is,  in  the  language  of  tbe 


Digitized  by  VjOOQIC 


62  ATLANTIC  BBPORTEB. 


(N.J. 


Court  of  Errors  and  Appeals  (Doremna  t. 
Paterson,  61  AU.  396),  "a  bUI  to  restrain  the 
further  pollution  of  the  river,"  but  "it  tenders 
to  the  city  the  opportunity  of  avoiding  the 
Issuance  of  the  writ  by  making  compensation 
to  the  complainant  for  the  Injury  which  will 
accrue  to  their  property  by  the  continued  dis- 
charge of  sewage  Into  the  stream."  It  is, 
In  other  words,  an  Injunction  bill  to  restrain 
a  nuisance.  The  cross-blU  admits  the  nui- 
sance, but  It  avers  (1)  that  the  Bast  Jersey 
Water  Company  has  unlawfully  diverted,  for 
the  benefit  of  the  dty  of  Newark,  water 
which  would  otherwise  have  flowed  past 
Paterson  and  helped  to  dilute  its  sewage; 
(2)  that  the  Dundee  Water  Company  has 
constructed  a  dam  across  the  Passaic  river 
below  Paterson,  and  has  by  so  doing  formed 
Dundee  Lake,  with  the  effect  of  rendering 
its  current  more  sluggish,  and  so  retarding 
or  preventing  the  passage  of  the  sewage 
down  the  stream.  It  seeks,  on  the  authority 
of  Green  v.  Stone,  54  N.  J.  Bq.  387,  84  Atl. 
1099,  65  Am.  St  Rep.  577,  to  make  the  Bast 
Jersey  Water  Company,  the  city  of  Newark, 
and  the  Dundee  Company  parties.  The  at- 
tempt Is  based  upon  a  misconception  of  the 
rule  in  that  case.  Its  eCTect  would  be  to  in- 
volve the  complainants  in  three  distinct  con- 
troversies with  which  they  have  absolutely 
no  concern:  (1)  Whether,  as  against  Pater- 
son, the  East  Jersey  Watw  Company  may 
take  the  upper  waters  of  the  Passaic  for  the 
purpose  of  supplying  the  lohabltantg  of  Es- 
sex and  Hudson  counties  with  pure  water. 
(2)  Whether,  as  against  Paterson,  Newark 
is  Illegally  appropriating  the  waters  of  the 
Pequannock.  (3)  Whether,  as  against  Pater- 
son, the  Dundee  dam  la  an  Illegal  structure 
Not  only  would  the  cross-bill,  if  sustained, 
compel  the  complainant  to  litigate  these  dis- 
tinct questions  in  one  salt,  but  it  would  In- 
volve the  city  of  Newark  in  a  controversy 
over  the  Dundee  dam,  a  question  with  which 
it  has  no  concern;  and  it  would  involve  the 
Dundee  Company  in  a  controversy  respecting 
the  use  by  Newark  of  the  waters  of  the  Pe- 
quannock, a  question  utterly  distinct  from  the 
question  whether  the  dam  Is  a  lawful  struc- 
ture. If  Paterson  had  filed  an  original  bill 
against  these  parties,  it  would  have  been  de- 
murrable on  the  ground  of  multifariousness 
and  misjoinder.  This  cross-bill,  original,  cer- 
tainly, as  to  the  new  parties  brought  In,  Is 
equally  so.  It  would,  If  permlttM  to  stand, 
subject  complainants  to  an  interminable  liti- 
gation over  questions  with  which  they  have 
no  concern,  and  would  amount  to  a  practical 
denial  of  Justice.  If  proved  It  would  be  no 
answer  to  the  charge  of  nuisance.  The  de- 
fense, if  such  it  can  be  called,  would  seem,  al- 
so, to  be  obnoxious  to  the  well-settled  rule 
that,  as  between  Independent  wrongdoers, 
there  is  no  contribution.  I  think  that  the  bill 
should  be  striken  out 

The  city  of  Paterson  has  with  its  cross-bill 
filed  an  answ^,  and  the  complainants  apply 
to  strike  out  portions  of  it  for  insufficiency. 


I  understand  that  the  first  objection,  viz., 
that  the  defendant  does  not  elect  whether  it 
will  submit  to  an  injunction  or  make  com- 
pensation, is  admitted  to  be  well  taken,  and 
that  the  answer  will  be  amended  In  that  par- 
ticular. 

The  second  objection  Is  that  the  answer 
does  not  declare  whether  the  taking  of  the 
complainants'  property  rights  is  to  be  per- 
petual, or  only  temporary ;  and  the  third  ob- 
jection Is  that.  If  the  waawer  is  to  be  con- 
strued as  declaring  that  the  taldng  Is  to  be 
temporary,  then 'it  does  not  declare  for  what 
period  of  time  the  taking  is  to  coBtinne;  I 
think  these  objections  are  valid.  The  com- 
plaiiunts,  in  their  bill,  state  their  damages 
"calculated  upon  the  basis  of  said  Injuries 
being  permanent"  This  statement  neces- 
sitates a  counter  statement  by  Paterson  of 
whether  it  intends  for  an  indefinite  time  in 
the  future  to  pollute  the  waters  of  the  Pas- 
saic, or  whether  it  Intends  to  stop  pollnting 
them  within  a  definite  period.  If  it  intends 
to  stop,  it  should  so  aver,  and  it  should  desig- 
nate a  time  beyond  which  the  pollution  will 
cease.  Thus  only  can  the  complainants'  dam- 
ages be  definitely  ascertained,  if  the  injury 
is  to  be  computed  on  this  basis.  It  is  self- 
evident  that  if  the  nuisance  is  to  come  to 
an  end  in  5  or  10  years,  the  damages  given 
will  be  less  than  they  would  be  If  the  nui- 
sance \a  to  last  for  60  or  100  years.  Only  by 
naming  a  definite  time  Is  It  possible  to  com- 
pute them  on  any  other  theory  than  that  of 
a  permanent  injury,  and  it  is  only  fair  to 
complainants  that  they  should  be  informed 
before  trial  what  Paterson's  position  is  on 
this  very  important  question. 

The  last  objection  is  too  Indefinite  to  merit 
aUentlon.  Leslie  v.  Leslie,  60  N.  J.  Eq.  156, 
24  Ati.  1029;  Doane  v.  Lumber  Co.,  59  N. 
J.  Eq.  142,  45  Ati.  637. 


8CHLICHER  et  aL  v.  KEELER  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Oct  31, 
1005.) 

1,    DSSCXNT    AND    DlBTElBUTIOH  —  ADVANCK- 

ME  NT— Evidence. 
Intestate  died  seised  of  a  homestead  worth 
fl5,000,  leaving  seven  children  as  his  heirs 
at  law,  having  previously  conveyed  to  complain- 
ant, who  was  one  of  them,  a  city  lot  worth 
$10,000  by  a  bargain  and  sale  deed,  for  a 
nominal  consideration.  Complainant  disclaim- 
ed that  the  transfer  was  made  in  coDsideration 
of  services,  and  there  was  evidence  that  intes- 
tate told  the  attorney  who  was  present  when 
the  deed  was  executed  that,  as  complainant  had 
taken  care  of  him,  he  wanted  to  do  something 
for  her  right  away  in  excess  of  what  he  in- 
tended to  do  for  the  rest  of  the  family.  Beld, 
that  such  conveyance  to  complainant  constitu- 
ted an  advancement. 

Bill  for  partition  by  Mary  B.  Schllcher  and 
another  against  Charles  Keeler  and  others. 
Case  referred  to  master. 

A.  S.  Applegate  and  G.  O.  Vanderbilt  for 
complainants.  Hommann  &  Strieker  and  J. 
V.  B.  Wyckoff,  for  defendants. 
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BBRGEM,  v.  C.  Charles  Keeler  died  in 
October,  1900,  seised  of  a  farm,  near  Tren- 
ton, on  wliicli  be  resided  at  the  time  of  Ills 
death.  He  left  as  bla  heirs  at  law  seven 
children,  of  whom  the  complainant  is  one, 
who  flies  her  bill  of  complaint,  praying 
partition  of  the  lands.  In  July,  1899,  her 
father  conveyed  to  the  complainant  a  vain- 
able  lot  of  land  on  Willow  street,  in  Trenton, 
worth,  according  to  the  undisputed  evidence 
In  the  canee,  $10,000.  George  W.  Keeler, 
one  of  the  children,  has  answered,  and 
charges  that  the  real  estate  so  conveyed  to 
tbe  complainant  was  intended  by  their 
father  as  an  advancement,  and  that  she  Is 
not  in  equity  entitled  to  the  equal  undivided 
one-aeventh  part  of  the  remaining  lands 
left  by  their  father,  but  to  such  part  only 
as  may  be  necessary  to  equalize  the  shares 
of  the  respective  owners  after  charging  her 
with  the  value  of  the  lands  previously  trans- 
ferred to  her.  It  was  urged  on  the  argu- 
ment that  the  answer  Is  not  so  framed  as 
to  present  the  precise  question  the  court 
la  asked  to  determine;  but,  as  the  evidence 
offered  by  both  parties  was  directed  to  the 
real  Issue  between  them,  I  will  permit  the 
defendants  to  amend  their  answer,  so  that 
the  issue  tried  may  be  presented  by  the 
record. 

The  testimony  shows  that  the  homestead 
is  fairly  worth  $15,000,  and  that  It  Is  all  of 
the  real  property  of  which  Charles  Keeler 
died  seised.  It  thus  appears  that  the  father 
had  conveyed  to  this  daughter  a  large  pro- 
portion of  his  landed  estate,  although  she 
was  but  one  of  seven  children,  and  it  does 
not  appear  that  she  paid  any  consideration 
therefor.  At  the  conclusion  of  the  argu- 
ment I  expressed  my  conviction  that  the 
transfer  of  the  Willow  street  property  was 
Intended  as  an  advancement,  and  further 
consideration  has  streng^ened  that  condn- 
sion.  A  conveyance  of  land  in  consideration 
of  natural  love  and  affection,  or  for  a 
nominal  consideration,  by  a  parent  to  his 
child,  has  been  held  to  be  an  advancement 
within  our  statute,  unless  a  contrary  in- 
tention is  made  to  appear,  and  the  presump- 
tion arising  from  such  conditions  overcome. 
Speer  v.  Speer,  14  N.  J.  Bq.  240;  Hattersley 
V.  BIssett,  61  N.  J.  Bq.  697-601,  29  Atl. 
187,  40  Am.  St  Rep.  532.  This  complainant 
expressly  disclaimed  that  the  transfer  was 
made  In  consideration  of  services  rendered 
to  her  father,  and  testified  that  her  services 
to  her  father  were  given  without  the  ex- 
pectation of  payment,  and  there  la  no  proof 
of  any  claim  of  that  character,  nor  of  any 
accounting  between  them  when  the  transfer 
was  made.  It  was  manifestly  a  conveyance 
In  consideration  of  the  grantor's  affection 


for  his  daughter,  prompted,  perhaps,  by 
a  desire  to  greatly  prefer  her  in  the  dis- 
tribution of  his  estate.  Bearing  on  the 
question  of  intention  is  the  fact  proven  In 
this  cause  tliat  shortly  before  his  death  the 
father  undertook  to  convey  to  one  of  his 
sons  the  homestead  property,  which  con- 
stituted the  residue  of  bis  real  estate.  This 
effort  was  unsuccessful,  because,  as  declared 
by 'our  courts,  the  deed  was  not  properly 
delivered  to  become  effective;  but  the  at- 
tempt, though  void  in  law  as  an  efficient 
method,  nevertheless  discloses  a  determina- 
tion on  bis  part  to  place  the  remainder  of 
his  lands  beyond  the  possibility  of  the 
daughter's  Inheritance. 

The  only  other  testimony  I  consider  it 
necessary  to  refer  to  is  that  of  Mr.  Hamlll, 
the  attorney  who  was  present  when  this 
deed  was  executed,  who,  while  unable  to 
recall  the  words  used  by  the  grantor  at  the 
time,  testified  that  according  to  his  recollec- 
tion Mr.  Keeler  said  in  substance  that,  as 
Mary  (the  complainant)  had  taken  care  of 
him  and  nursed  htm,  he  wanted  to  do  some- 
thing for  her  right  away  In  excess  of  what 
he  Intended  to  do  for  the  rest  of  the  family. 
In  another  part  of  bis  testimony  Mr.  Hamlll 
said  that  Mr.  Keeler  declared  that  be  wanted 
Mary  to  have  something  In  addition  to  the 
others.  Accepting  Mr.  Hamlll's  statement  of 
impressions  remaining  in  his  mind  regard- 
ing a  conversation  bad  six  years  ago  as  a 
substantial  reproduction  of  what  was  said. 
It  Is  entirely  consistent  with  the  theory 
ttiat  it  was  Intended  as  an  advancement,  and 
does  not  tend  to  overcome  the  presumption 
that  a  gift  of  this  character  is  an  advance 
to  a  probable  Inheritor.  The  provision  be- 
ing made  was  in  excess  of  what  the  other 
children  could  possibly  Inherit,  and  It  was 
something  In  addition  to  what  the  others 
would  get  Her  share  of  the  estate,  without 
preference,  would  have  been  one-seventh  of 
$25,000,  while  under  the  advancement  she 
has  $10,000,  a  substantial  excess  over,  or 
an  addition  to,  any  sum  the  other  children 
will  take. 

There  will  be  a  reference  to  a  master  In 
the  usual  form,  who,  among  matters,  shall 
ascertain  the  Interests  of  the  respective 
parties,  and  also  what  amount  should  be 
charged  against  the  share  of  the  complain- 
ant In  this  cause  on  account  of  the  advance- 
ment to  her  of  the  Willow  street  lot  The 
master  will  also  take  an  account  of  the  rents. 
Issues,  and  profits  derived  from  the  land* 
sought  to  be  partitioned  by  the  tenants  In 
common,  who  are  or  have  been  in  posses- 
sion, and  what  amount,  if  any,  should  be 
charged  against  the  respective  shares  of 
such  tenants. 
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BAYARD  T.  BANCROFT  et  at. 

(Court  of  Chancery  of  Delaware.    Xov.  6, 

1905.) 

1.  iNjuNonoR  —  Rebtbiotitk  Cotbnaris  ir 
Dkbd— Brfobckmbrt. 

The  grantor  in  a  conveyance  of  property 
"for  the  sole  use  and  behoof  of  a  public  park 
is  entitled  to  enjoin  a  violation  of  the  terms 
of  the  grant  by  diverting  the  property  to  some 
other  purpose  than  that  of  a  park,  IrrespectivA 
of  any  question  of  damage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  t  124.] 

2.  Municipal   Cokporationb— Diversion    of 
Use  of  Pabk— Rights  of  Abuttino  Owr- 

BBS. 

A  landowner  abutting  upon  land  dedicated 
to  the  uses  of  a  public  park  is  entitled  to  invoke 
the  intervention  of  a  court  of  equity  to  prevent 
the  diversion  of  such  land  from  the  use  to 
which  it  has  been  dedicated,  provided  he  will 
receive  some  special,  tangible,  practical  damage 
from  such  diversion  that  dilfers  in  kind  from 
the  damage  received  by  the  public  at  large 
and  by  any  individnal  as  a  citizen  and  tax- 
payer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §  1542.] 

3.  Same— Gbounds— INJUBY  to  Public  Pabk 
— Chabacteb  of  Dailaoe  Suffkbed. 

An  owner  of  land  abutting  on  a  public  park 
is  not  entitled  to  enjoin  the  construction  of  a, 
street  railway  through  the  park  in  such  a 
manner  as  to  be  visible  from  his  doorstep  and 
offend  his  artistic  sensibilities  by  its  unsightly 
poles  and  appurtenances  and  the  marring  of 
beauteous  grassy  knolls,  where  be  does  not 
claim  that  such  construction  will  result  in 
any  depreciation  in  the  value  of  his  property 
or  in  any  pecuniary  damage  whatever. 

Bill  for  Injunction  by  Thomas  F.  Bayard 
against  William  P.  Bancroft  and  others,  con- 
stituting the  board  of  park  commissioners  of 
the  city  of  Wilmington,  and  the  People's 
Railway  Company.  On  motion  for  prelimi- 
nary injunction.    Denied. 

Thomas  F.  Bayard,  in  pra  per.  William 
S.  Hlllea,  for  respondents. 

NICHOLSON,  Cb.  A  motion  for  a  prelimi- 
nary Injunction  In  this  cause  was  argued  on 
bill  and  answer  September  11,  1906,  and  on 
September  18th  an  amended  bill  was  filed,  in 
which  the  allegation  of  Injury  or  detriment 
contained  in  the  original  bill  was  amplified. 
To  this  the  People's  Railway  Company,  re- 
spondent, filed  its  answer,  and  the  amended 
pleadings  were  submitted  by  counsel  without 
further  argument 

It  would  be  useless  for  me  to  state  at  length 
the  whole  case  presented  by  the  pleadings, 
as  it  is  essentially  the  same  as  that  presented 
in  the  suit  of  Samuel  Bancroft,  Jr.,  against 
the  same  defendants,  except  that  the  present 
suit  is  concerned  only  with  one  of  the  tracts  of 
land  mentioned  and  described  in  that  cause, 
and  Is  brought  by  an  abutting  landowner,  in- 
stead of  a  grantor.  The  opinion,  which  was 
filed  on  the  28tb  of  August  last  past,  with 
the  order  denying  the  motion  for  a  prelimi- 
nary Injunction,  in  the  suit  brought  by  Mr. 
Bancroft  set  forth  In  detail  all  the  facts  in- 
volved and  the  questions  raised  in  tliat  cause.- 


Samuel  Bancroft,  Jr.,  v.  William  P.  Bancroft 
et  al.  (Del.  Cb.)  61  AU.  689. 

The  question  to  be  considered  In  the  case 
before  me  at  the  very  outset  was  vigoroiialy 
argued  by  respondent's  counsel,  and  if  his  con- 
tention be  correct  it  will  be  decisive  of  the 
pending  motion.  The  question  to  which  I  re- 
fer is  whether  the  complainant  has  any  stand- 
ing in  a  court  of  equity  as  an  abutting  land- 
owner upon  the  allegation  of  injury  contained 
in  his  bill.  He  alleges,  and  it  is  not  denied, 
that  he  is  the  sole  owner  in  fee  of  a  lot  of 
land  situated  on  the  southerly  comer  of  Bed 
Oak  Road  and  Oreenbill  avenue,  which  abuts 
upon  the  parcel  of  land  which  William  P. 
Bancroft  and  wife  did,  on  the  28tb  of  Septem- 
ber, 1899,  convey  unto  the  mayor  and  coun- 
cil of  the  city  of  Wilmington  "for  the  sole  use 
and  behoof  of  a  public  park,"  and  that  he,  the 
said  complainant,  derived  his  title  thereto  by 
fee-simple  deed  from  the  Woodlawn  Com- 
pany, dated  May  5,  1904,  which  company  In 
turn  derived  its  title  from  the  said  William  P 
Bancroft  after  he  had  made  his  conveyance 
to  the  municipality  for  park  purposes  as  set 
out  above. 

The  complainant's  allegation  of  damage  or 
detriment  is  contained  in  the  sixteenth  para- 
graph of  the  bill  as  amended,  and  is  as  fol- 
lows: 

"(16)  That  your  orator  avers  that  it  would 
be  detrimental  and  unjust  to  him  as  a  citi- 
zen and  abutting  owner  upon  the  said  parcel 
of  the  said  park  land  if  the  said  People's  Rail- 
way Company  Is  allowed  to  place.  Install, 
and  operate  its  line  of  railway  upon  the  said 
park  land  mentioned  in  paragraph  5  of  this 
bill,  for  the  following  reasons :  (a)  That  the 
Installation  and  operation  of  the  said  rail- 
way would  destroy  the  use  of  said  parcel  of 
land  in  so  far  as  it  traversed  the  same  by 
destroying  the  same  for  park  purposes,  (b) 
That  the  installation  and  operation  of  said 
railway  upon  said  parcel  of  land  would  be  an 
unsightly  object  In  the  said  park,  and  in  so 
far  as  the  use  and  beauty  of  the  said  park  is 
destroyed  the  rights  and  pleasures  of  .vour 
orator  as  an  abuttting  owner  would  be  inter- 
fered with,  (c)  That  the  property  of  your 
orator  as  an  abutting  owner  is  enhanced  by 
reason  of  the  fact  that  liis  said  property 
abuts  upon  the  said  parcel  of  land  which 
was  given  solely  for  park  purposes,  and  that 
any  use  other  than  that  of  a  park  purpose, 
more  especially  the  proposed  use  by  the  said 
railway  company,  would  destroy  the  rights 
and  pleasures  of  your  orator  as  an  abutting 
owner,  (d)  That  your  orator  by  a  valid  con- 
tract and  purchase  became  the  owner  of  the 
said  abutting  parcel  with  the  .Idea  and  in- 
tention that  be  should  have  forever  all  the 
rights  and  pleasures  of  an  abutting  owner 
upon  said  parcel  of  land  In  accordance  with 
the  terms  and  conditions  under  which  the 
said  parcel  of  land  became  a  part  of  the  park 
system,  so  that  tbe  installation  and  operation 
of  the  said  railway  upon  the  said  parcel  of 
land  would  be  a  perpetual  Interference  and 
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abridgement  of  yonr  orator's  pleaBore  and 
vested  rights  as  an  abutting  owner  In  tbe 
said  land,  (e)  That  yonr  orator  as  an  abut- 
ting owner  upon  tbe  aforesaid  parcel  of  park 
land  would,  if  the  said  railway  company 
was  allowed  to  install  and  operate  the  line 
of  railway  over  the  said  parcel,  be  irreparably 
injured,  in  that  the  said  parcel  of  land  in 
the  park  system  would  be  subjected  to  the 
use  and  occupation  by  the  said  railway,  con- 
trary to  the  terms  and  conditions  under  which 
the  said  parcel  of  land  became  a  part  of  the 
park  system,  (f)  That  upon  the  installation 
and  operation  of  the  said  railway  upon  the 
said  park  land  your  orator  as  an  abutting 
owner  would  be  forever  and  Irreparably  pre- 
vented from  enjoying  the  beauties  and  pleas- 
ures of  the  said  park  land  for  tbe  proper 
purposes  for  which  it  was  given,  so  long  tfs 
the  said  railway  was  allowed  to  keep  Its  rails, 
poles  and  wires  and  to  operate  its  cars  over 
and  upon  the  said  parcel  of  land." 

In  response  to  this  paragraph  of  the  bill, 
the  People's  Railway  Company,  respondent, 
denies  in  its  answer  all  the  allegations  seria- 
tim, and  alleges  that  "it  Is  not  the  province 
of  a  court  of  equity  to  protect  pleasures,"  and 
"that  it  is  not  Informed  what  rights  of  the 
complainant  are  Interfered  with,"  conclud- 
ing as  follows:  "And  this  defendant  gener- 
ally denies  that  any  property  rights  of  the 
said  complainant  would  in  any  way  be  af- 
fected, abridged,  or  Interfered  with  by  the 
construction  of  the  said  line  of  railway, 
and  this  defendant  further  denies  that  there 
Is  anything  contained  in  the  said  sixteenth 
paragraph  of  the  said  complainant's  bill 
which  entitles  him  to  the  relief  prayed  for 
therein." 

Tbe  complainant  has  also  filed  an  affidavit 
which  contains  the  following  allegations: 
"That  the  said  proposed  use  of  the  said 
parcel  of  the  park  system  by  tbe  defendant 
the  People's  Hallway  Company  is  plainly 
within  sight  of  the  abutting  property  owned 
by  the  said  complainant,  and  that  the  said 
complainant  can  by  standing  upon  bis  front 
doorstep  plainly  see  a  large  portion  of  the 
said  railway  which  runs  through  the  parcel 
of  the  park  aforesaid,  and  that  tbe  proposed 
mode  of  constructing  and  operating  the  line 
of  railway  will  cause  the  digging  of  a  12- 
foot  trench  or  cut  within  the  Immediate 
view  of  the  said  complainant's  property, 
and  thus  transform  what  is  now  a  grassy 
knoll  of  great  beauty  Into  a  disfigured 
mound,  with  all  the  unsightly  appurtenances 
which  a  trolley  road  using  the  overhead  wire 
would  require." 

If  the  complainant  be  correct  In  his  con- 
tention that  the  construction  and  operation 
of  the  said  line  of  railway  would  be  in  viola- 
tion of  the  terms  of  the  conveyance  by 
which  the  mayor  and  council  of  Wilming- 
ton became  seised  of  the  above-mentioned 
parcel  of  land,  conveyed  by  William  P. 
Bancroft  "for  the  sole  use  and  behoof  of  a 
public  iNirk,"   It  would  follow   necessarily 


that  the  grantor,  the  said  William  P.  Ban- 
croft, would  be  entitled  to  the  intervention 
of  a  court  of  equity  to  enjoin  such  violation 
of  the  terms  of  the  grant,  irrespective  of 
any  question  of  damage.  William  P.  Ban- 
croft, however,  not  only  refuses  so  to  do, 
but  as  a  member  of  the  board  of  park  com- 
missioners, respondent  in  this  suit,  has 
given  his  assent  to  the  occupation  of  the 
park  by  the  said  railway. 

This  right  of  a  grantor  to  invoke  the 
strong  arm  of  the  Court  of  Chancery  to  pre- 
vent any  violation  of  the  terms  and  condi- 
tions of  covenants  contained  in  the  con- 
veyance of  his  estate  is  one  of  the  funda- 
mental principles  of  the  common  law,  a 
corollary  of  the  theory  of  conveyances,  and 
there  is  no  analogy  or  likeness  whatever  be- 
tween the  rights  of  a  grantor  and  the  rights 
of  an  abutting  owner  in  such  a  case  as  the 
present  The  said  William  P.  Bancroft  had 
made  his  conveyance  for  park  purposes  be- 
fore he  had  conveyed  to  the  Woodlawn  Com- 
pany, from  which  the  complainant  took  his 
conveyance,  and  there  Is  no  privity  of  con- 
tract between  the  complainant  and  the  board 
of  park  commissioners,  nor  any  theory  of 
covenant  of  any  sort  affecting  tbe  relations 
of  the  board  of  park  commissioners  or 
People's  Railway  Company,  respondent,  and 
the  complainant,  whatever  may  be  the  situa- 
tion of  the  complainant  as  regards  the 
Woodlawn  Company  and  William  P.  Ban- 
croft 

It'  is  well  settled,  however,  that  a  land- 
owner abutting  upon  land  dedicated  in  any 
way  to  the  uses  of  a  public  park  is  entitled 
to  invoke  the  intervention  of  a  court  of 
equity  to  prevent  the  diversion  of  the  said 
land  from  the  use  to  which  it  was  dedicated; 
but  the  sole  ground  upon  which  is  based 
his  standing  in  court,  the  claim  which  en- 
titles him  to  ask  for  relief,  is  uniformly  held 
to  be  that  he  will  receive  some  special  dam- 
age from  the  total  or  partial  destruction 
of  such  public  use  that  dlCTers  In  kind  from 
that  received  by  the  public  at  large,  by  any 
individual  as  citizen  and  taxpayer.  It  Is 
not  necessary,  of  course,  that  the  damage 
should  be  great;  but  there  must  be  some  in- 
Jury  of  the  tangible,  practical  kind  that 
courts  recognize  as  damage.  In  order  to  de- 
termine, therefore,  the  right  of  the  com- 
plainant to  bring  bis  suit  It  Is  only  neces- 
sary to  consider  whether  he  has  alleged  and 
proved  such  special  damage. 

I  have  examined  with  care  every  case 
cited  by  counsel,  as  well  as  many  more, 
and  in  every  case  In  which  the  application 
of  an  abutting  landownpr  for  an  Injunction 
was  sustained,  it  was  proved  to  the  satis- 
faction of  the  court,  or  admitted,  that  the 
act  enjoined  amounted  to  the  practical  de- 
struction of  tbe  park  as  a  park,  and  that 
In  consequence  of  such  diversion  or  de- 
struction considerable  pecuniary  damage 
would  result  to  the  abutting  owner  bring- 
ing tbe  suit   by   reason   of  the  reduction 
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In  value  of  bis  abutting  property.  See  Mor- 
ris ▼.  Sea  Girt  Land  Improvement  Co.,  88 
N.  J.  Eq.  304.  In  a  note  at  tbe  end  of  tbe 
case  are  collected  a  great  number  of  cases 
upon  tbe  general  question.  In  Woods  on 
Street  Railways,  p. — ,  other  cases  are 
collected  in  a  note.  Complainant  cites, 
amongst  otber  cases,  Le  Clercq  et  al.  ▼. 
Trustees  of  OalUpolls,  7  Obb>,  218,  pt  1, 
28  Am.  Dec.  641;  Warren  v.  Mayor  of  Ly- 
ons City,  22  Iowa,  351;  Commissioners  of 
Franklin  County  v.  Carrie  R.  Latbrope,  0 
Kan.  453.  Tbe  case  of  Tulk  v.  Moxbay, 
11  Beavan,  571,  Is  an  Interesting  and  In- 
structing case  upon  tbe  general  8u6Ject. 
In  tbe  case  of  Equitable  Guarantee  & 
Trust  Co.  V.  Donahoe  (Del.  Cb.)  45  Atl.  586, 
the  Chancellor,  in  tbe  course  of  a  review  of 
the  development  of  the  Jurisdiction  of  tbe 
Court  of  Chancery,  says:  "The  English  and 
American  equitable  Jurisprudence  is  a 
imique  system,  a  complex  interweaving  of 
principle  and  precedent,  of  reason  and  ex- 
perience. It  has  progressed  by  slow  and 
careful  steps,  guided  always  by  a  careful 
observation  of  tbe  practical  consequences 
of  what  bad  been  done  already.  And  in 
no  department  bas  tbe  adherence  to  prece- 
dents been  so  marked,  in  no  sphere  of  action 
does  it  behoove  tbe  equity  Judge  to  be  so 
careful  'to  keep  within  the  ancient  mere- 
stones,'  as  when  there  is  question  of  wield- 
ing tbe  tremendous  power  of  tbe  injunction 
process." 

In  tbe  allegations  of  injury  made  by  tbe 
complainant,  which  I  have  quoted  above  at 
length,  he  carefully  refrains  from  alleging 
that  any  depreciation  in  tbe  value  of  his 
abutting  property,  or  that  any  pecuniary 
damage  whatever,  would  result  to  him  from 
tbe  construction  and  operating  of  tbe  rail- 
way upon  the  park  lands  In  tbe  manner  in- 
dicated. Neither  does  he  allege  or  claim  that 
any  such  Injury  or  detriment  would  result 
to  him  as  abutting  landowner  as  would  be 
recognized  to  be  such  by  tbe  average  man, 
whose  judgment  in  the  matter  of  damage 
is  after  all  tbe  standard  set  by  the  court 
Tbe  Court  of  Chancery  bas  never  used  tbe 
tremendous  power  of  the  injunction  process  to 
protect  artistic  sensibilities.  An  extension 
of  its  power  into  that  domain  would  be  most 
dangerous.  Its  mode  of  exercise  would  vary 
with  the  kind  and  degree  of  cultivation  pos- 
sessed by  the  individual  Chancellor  in  matters 
of  taste,  for  it  is  tbe  subject  of  everyday  ob- 
servation that  there  are  many  specimens  of 
landscape  gardening  and  of  architecture,  to 
say  nothing  of  sights  and  sounds  and  odors 
in  general,  which,  while  pleasing  and  agree- 
able to  many  men,  are  offensive  in  tbe  ex- 
treme to  others. 

It  is  in  evidence  that  tbe  projected  railway, 
after  passing  down  tbe  Rockford  Road, 
curves  along  tbe  outside  edge  of  tbe  park, 
just  within  its  boundary  line,  at  a  distance 
of  657  feet  from  tbe  front  of  complainant's 


bouse,  tbe  abutting  property,  at  Its  nearest 
point  of  approach.  And  during  this  part  of 
its  course,  as  alleged  in  tbe  affidavit  above 
quoted.  It  "is  plainly  in  sight  ot  the  abutting 
property  owned  by  the  said  complainant,  and 
that  the  said  complainant  can  by  standing 
upon  bis  front  doorstep  plainly  see  a  large 
portion  of  tbe  said  line  of  tbe  said  railway 
which  runs  through  the  parcel  of  tbe  park 
aforesaid."  Tbe  affidavit,  as  we  have  seen, 
then  alleges  the  unslgbtllness  of  its  poles  and 
appurtenances  and  the  marring  of  a  grassy 
knoll  of  great  beauty  through  which  it  passes. 
However  unsightly  and  unpleasant  all  this 
may  be  to  tbe  complainant,  it  does  not  con- 
stitute such  an  injury  as  could  be  construed 
by  this  court  to  be  tbe  special  damages  which 
must  be  proved  by  him  to  entitle  blm  to  tbe 
relief  for  which  he  prays.  The  principles 
which  I  have  laid  down  as  governing  this 
question  are  only  the  elementary  ones 
governing  the  wielding  of  tbe  Injunction  pro- 
cess. To  fully  illustrate  and  support  them 
by  citations  from  treatises  and  Reports  would 
be  tedious  and  unnecessary. 

The  respondent's  counsel  argued  most  In- 
geniously to  show  that  this  particular  rail- 
way in  this  particular  park  is  not  incon- 
sistent with  the  uses  of  a  park,  although  no 
case  has  been  produced  by  him  holding  that 
a  railway,  whether  operated  by  steam  or 
electricity,  is  not  inconsistent  with  the  uses 
of  a  public  park,  and  several  have  been  cited 
by  the  complainant  which  bold  that  It  Is  In- 
consistent If  Mr.  Bayard,  as  abutting  prop- 
erty owner,  bad  been  able  to  show  that  he 
would  receive  from  the  pr<H)osed  location  and 
operating  of  the  trolley  such  special  damage 
as  would  give  him  standing  in  this  court  it 
would  be  necessary  for  me  to  make  an  ex- 
haustive examination  of  this  large  and  most 
Important  question;  but  inasmuch  as  the 
considerations  which  I  have  briefly  set  forth 
above  have  brought  me  to  tbe  conclusion  that 
tbe  complainant  has  failed  to  show  that  he 
has  any  standing  in  court  it  becomes  un- 
necessary, if  not  improper,  for  me  to  pass  np- 
on  tbe  other  contention,  and  I  am  therefore 
constrained  to  decide  that  tbe  motion  for  a 
preliminary  injunction  must  be  denied,  for 
the  reasons  which  I  have  indicated. 

Let  the  order  be  entered  accordingly. 


PATTERSON  et  ux.  v.  JARMON. 

(Superior  Court  of  Delaware.    Kent.    Oct  26, 
1905.) 

L  Justices  of  thk  Peack— Rkvikw  o»  Pbo- 

CEEDINOS— RECOBD. 

A  justice's  record  should  state,  as  required 
by  statute,  that  the  justice  heard  plaintiff's 
"proofs  and  allegations,"  and  it  is  insufficient 
for  it  to  state  that  be  heard  the  "proofs  in 
the  case." 
2.  JuDOHEnr— Default— CoDEVENDANTS. 

In  an  action  against  joint  defendants,  a 
Judgment  by  default  against  one  of  the  defend- 
ants vitiates  a  Joint  Judgment  against  both. 
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Acdon  before  a  Justice  by  Balph  B.  Jar- 
mon  against  Frank  Patterson  and  wife. 
Tbere  was  a  Judgment  .for  plaintiff,  and 
defendants  bring  certiorari.    Reversed. 

Tbe  record  of  the  justice,  after  the  title 
of  the  case,  was  as  follows:  "Be  It  re- 
membered that  on  this  17th  day  of  March, 

A.  D.  1905,  an  action  on  book  account  was 
brought  by  Ralph  B.  Jarmon  against  Frank 
Patterson  and  Mrs.  Frank  Patterson  for  the 
tarn  of  $10.75,  with  credit  of  H-  The  Jus- 
tice being  satisfied  by  deposition  of  Ralph 

B.  Jarmon,  the  plaintiff,  there  is  danger 
of  losing  process  by  delay,  summons  issued 
forthwith  this  17th  day  of  March  to  Con- 
stable Jenkins.  Constable  Jenkins  returns, 
'Served  personally.'  And  now,  to.  wit,  this 
18th  day  of  March,  1906,  Frank  Patterson 
appearing  and  Mrs.  BYank  Patterson  falling 
to  appear,  and  after  bearing  the  proofs 
in  the  case,  the  credit  of  $4  is  corrected  to 
$4.75,  and  I  therefore  give  judgment  against 
tbe  defendants,  Frank  Patterson  and  Mrs. 
Frank  Patterson,  for  the  sum  of  $10.75,  with 
credit  of  $4.75,  and  costs  of  this  suit  Char- 
les B.  Rldgely,  J.  P." 

Niunerous  exceptions  were  filed  to  the 
above  record,  among  which  were  the  fol- 
lowing: (1)  That  it  does  not  appear  by 
the  record  that  the  plaintiff  was  present  on 
the  day  of  the  hearing  of  the  Justice,  which 
was  error,  as  Judgment  should  not  be  ren- 
dered against  tbe  defendants  without  the 
allegations  and  proofs  of  the  party  plaintiff. 
(2)  That  the  record  does  not  show  that  the 
proofs  and  allegations  of  tbe  defendants 
were  heard  by  the  Justice,  and  It  is  error 
to  enter  Judgment  against  the  defendants 
without  their  proofs  and  allegations.  (3) 
That  tbe  record  does  not  show  that  the 
parties  plaintiff  and  defendant  were  present 
at  the  hearing  on  the  18th  of  March,  1905, 
bat  discloses  that  only  one  of  the  defendants 
was  present  and  one  thereof  absent  at  said 
bearing,  and  It  was  error  for  the  justice 
to  have  rendered  Judgment  without  hearing 
tbe  proofs  and  allegations  of  the  plaintiff. 
(4)  That  the  record  of  the  Justice  Is  er- 
roneous and  defective.  In  that  it  falls  to 
show  that  the  Justice  heard  the  proofs  and 
allegations  In  the  cause  before  rendering 
judgment  therein,  which  is  error. 

Argued  before  LORE,  a  J.,  and  ORUBB 
and  PENNEWBLIi,  JJ. 

Thomas  C.  Frame,  Jr.,  for  plaintiffs  In 
error.  Arley  B.  Magee,  for  defendant  In 
error. 

LOBE,  C.  J.  This  record  states  that  the 
justice  heard  "the  proofs  in  the  case."  We 
have  uniformly  held  that  the  record  should  set 
out.  as  required  by  statute,  that  the  Justice 
beard  the  plaintiff's  proofs  and  allegations; 
and,  moreover,  this  Judgment  against  the 
wife  is  on  the  face  of  it  a  Judgment  by 
default,  and.  It  being  a  Joint  Judgment,  It 
of  course  vitiates  the  Judgment 

Let  tbe  Judgment  below  be  reversed. 


JOHNSON  V.  SMITH  at  aL 

(Supreme  Court  of  Vermont.    Caledonia.    Nov. 
2,  1905.) 

OORBTinrnoRAi.  Law— Bnx  or  BxcxpnoNS 

—  SKTTLBMENT    A.RD     SlONINQ  —  DXATH     OV 
JUDOB  —  PSNDINa  CA.t7SE8  —  Retboaotivk 

Statute. 
Acts  1902,  p.  44,  No.  35,  provides  that  in 
case  of  the  dec^^e  of  a  judge  of  the  Supreme 
Court  any  judge  of  that  court  may  allow  or 
amend  exceptions  in  a  case  tried  by  such  de- 
ceased judge.  Held,  that  a  party's  right  to  a 
new  trial  under  the  law  as  It  stood  at  the  time 
of  the  trial,  because  of  the  death  of  the  trial 
judge  without  signing  and  settling  the  bill  of 
exceptions  presented  to  him,  was  not  a  vested 
right,  and  hence  such  act  applied  to  causes 
pending  at  the  time  it  took  effect 

Exceptions  from  Caledonia  County  Court; 
Watson,  Judge. 

Action  by  George  L.  Johnson  against  A. 
D.  and  D.  D.  Smith.  A  motion  by  defend-, 
ants  for  Judgment  on  the  verdict  was  over^ 
ruled,  and  plaintiffs  motion  to  set  aside 
the  verdict  and  grant  a  new  trial  was 
granted,  and  defendants  bring  exceptions. 
Reversed. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, MUNSON,  START,  and  POWERS,  JJ. 

Demmett  ft  Slack,  for  plaintiff.  J.  P. 
Lamson  and  May  ft  HlII,  for  defendants. 

POWERS,  J.  The  defendants  obtained  a 
verdict  at  the  June  term,  1900,  of  Caledonia 
county  court  which  the  plaintiff  moved  to 
set  aside  for  misconduct  of  certain  of  the 
Jurors  and  of  the  officer  who  bad  them  In 
charge.  With  this  motion  pending,  the  case 
was  entered  "with  the  court,"  and  was  held 
by  the  late  Chief  Judge  Taft  who  presided 
at  tbe  trial,  until  his  death.  So  no  Judg- 
ment had  been  entered  upon  the  verdict,  and 
no  bill  of  the  exceptions  taken  by  tbe  plain- 
tiff during  the  course  of  the  trial  had  been 
signed.  In  these  circumstances,  as  the  law 
then  stood,  the  plaintiff  was  without  means 
of  having  the  case  reviewed  In  this  court 
and  was  therefore  entitled  to  have  the  ver- 
dict set  aside  and  a  new  trial  granted.  See 
Nelson  V.  Marshall,  77  Vt  44,  68  Atl.  793, 
and  cases  cited.  But  before  the  plaintiff 
took  further  action  In  tbe  matter  Acts  1902, 
p.  44,  No.  35,  became  effective.  By  this 
act  It  is  provided  that  "In  case  of  the  de- 
cease of  a  Judge  of  the  Supreme  Court,  any 
Judge  of  that  court  may  allow  or  amend 
exceptions  In  a  case  tried  by  such  deceased 
Judge."  At  the  December  term,  1903,  of 
Caledonia  county  court,  tbe  plaintiff  having 
withdrawn  his  former  motion,  the  defend- 
ants moved  for  a  Judgment  on  the  verdict 
and  the  plaintiff  moved  to  .set  aside  the 
verdict  and  for  a  new  trial;  the  latter  mo- 
tion being  based  on  the  plaintiff's  Inability 
to  obtain  a  bill  of  exceptions  on  which  to 
have  his  case  heard  In  this  court  Tbe  de- 
fendants' motion  was  overruled,  and  the 
plalntltTs  granted;  both  questions  being 
ruled  aa  matter  of  law.    The  case  Is  here  on 
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the  defendants'  exceptions  to  these  rulings. 

The  determination  of  the  question  thus 
presented  depends  upon  the  character  of 
the  right  which  entitles  an  excepting  par- 
ty to  a  new  trial  when  the  presiding  Jndge 
dies  without  signing  the  bill;  for,  if  the 
right  Is  a  Tested  one,  It  is  beyond  the  reach 
of  the  Legislature,  and  the  act  of  1902  could 
not  devest  it  On  the  other  band,  if  it 
springs  simply  from  a  rule  of  procedure, 
the  act  of  1902  applies,  and  the  plaintiff  Is 
provided  with  ample  means  for  the  prose- 
cution of  his  exceptions,  and  the  necessity, 
upon  which  is  based  the  right  to  a  new 
trial,  Is  removed,  and  the  reason  for  such 
procedure  falls.  While  it  Is  true  as  a  gen- 
eral rule  of  construction  that  retroactive 
effect  Is  not  favored,  in  the  absence  of 
terms  clearly  Indicating  such  legislative  In- 
tent, it  is  equally  true  that  a  statute  which 
is  designed  to  change  the  mode  of  Judicial 
procedure  only,  where  such  change  relates 
to  the  method  of  enforcing  a  right  and  does 
not  affect  the  right  Itself,  applies  to  causes 
of  action  which  accrued  prior  to  Its  enact- 
ment as  well  as  to  those  which  accrue 
thereafter,  and  takes  effect  upon  a  pending 
action  as  It  stands  when  the  act  became  op- 
erative. In  the  absence  of  a  saving  clause. 
Richardson's  Adm'r  v.  Richardson's  Bx'rs, 
87  Vt.  599,  88  Am.  Dec.  622;  Murray  v.  Mat- 
tlson,  68  Vt  479,  21  Atl.  532;  Willis  v.  Flnch- 
er,  68  Ga.  444 ;  In  re  Savings  Bank,  69  N.  H. 
84,  39  Atl.  522.  Onr  statute  (V.  S.  28)  is  in 
harmony  with  this  rule  of  construction ;  for, 
while  It  provides,  speaking  generally,  that  no 
act  of  the  General  Assembly  shall  effect 
pending  suits,  it  expressly  excepts  from  Its 
provisions  acts  regulating  "practice  in 
courts" — a  term  broad  enough  to  cover  all 
matters  of  Judicial  procedure. 

The  rule  granting  a  new  trial  under  the 
circumstances  here  existing  seems  to  have 
received  Its  first  announcement  In  Newton 
et  ux.  v.  Boodle  et  al.,  54  B.  a  L.  795,  de- 
cided In  1847.  This  case  was  tried  before 
Chief  Justice  Tlndal,  who  ordered  a  verdict 
for  one  of  the  defendants,  to  which  the 
plaintiffs  excepted.  A  bill  of  exceptions  was 
prepared  and  presented  to  the  Lord  Chief 
Justice,  but  he  ultimately  died  without  hav- 
ing sealed  the  bill.  Thereupon,  after  some 
delay.  Judgment  having  been  signed,  the 
plaintiffs  moved  for  a  rule  upon  the  defend- 
ants to  show  cause  why,  among  other  things, 
the  Judgment  should  not  be  set  aside  and  a 
new  trial  granted.  In  granting  the  rule, 
Chief  Justice  Wilde  used  this  language: 
"If  It  should  turn  out,  upon  examination, 
that  the  plaintiffs  have,  without  any  fault  of 
their  own,  but  solely  from  the  circumstance 
alluded  to,  lost  the  benefit  of  their  bill  of  ex- 
ceptions, the  court  think  that  the  Justice  of 
the  case  may  require  that  they  should  have 
an  opportunity  to  try  the  cause  again.  At 
the  same  time,  it  Is  to  be  observed  that  there 
was  an  Interval  of  nearly  17  months  between 
the  day  of  the  trial  and  the  decease  of  the 


late  Chief  Jostlce;  and  It  la  rather  a  fearful 
thing  to  say  that  the  whole  proceedings 
should  be  reopened  after  so  great  a  delay. 
As,  however,  we  have  not  the  facts  suffi- 
ciently before  us  to  unable  us  to  determine 
how  far  the  plaintiffs  are  to  be  held  respon- 
sible for  this  delay,  and  with  a  view  to  pre- 
vent a  failure  of  justice  by  reason  of  the 
happening  of  an  event  beyond  human  con- 
trol, we  think  a  rule  may  go,  calling  upon 
the  defendants  to  show  cause  why  there 
should  not  be  a  new  trial  upon  the  point  as 
to  the  snffldency  of  the  evidence  to  fix  Nor- 
man." It  is  apparent  from  this  language 
that  the  learned  Chief  Justice  did  not  con- 
sider that  the  plaintiffs  had  a  vested  right  to 
a  new  trial,  or  even  a  fixed  right  Else  why 
did  he  allude  to  the  delay  In  their  applica- 
tion? Certainly  a  delay  of  17  months  would 
not  forfeit  a  right  which  had  become  vested 
within  the  meaning  of  the  law.  Vested 
rights  are  not  thus  easily  taken  away.  More 
significant  still  is  the  fact  that  upon  bearing 
a  new  trial  was  refused  in  this  case,  because 
It  appeared  from  the  minutes  of  the  presid- 
ing Judge  that  there  was  no  error  In  order- 
ing a  verdict  for  the  defendant  Norman. 
This  result  could  not  have  been  reached  If 
the  court  had  considered  that  the  plaintiffs 
were  entitled  to  a  new  trial  as  a  matter  of 
right  at  all ;  for  In  that  case  the  question  of 
misdirection  would  have  been  entirely  Im- 
material. A  little  later  Chief  Justice  Wilde 
himself  left  Benett  v.  Steam  Boat  Co.,  16  C. 
B.  29,  In  the  same  plight  and  a  new  trial 
was  granted,  apparently  on  the  authority  of 
Newton  v.  Booille:  but  there  is  nothing  in 
the  case  to  aid  us  here.  The  rule  thus  es- 
tablished has  been  generally  followed  In 
this  country,  as  Is  shown  In  the  opinion  In 
Nelson  v.  Marshall,  supra;  and  In  State  v. 
Weislcittle,  61  Md.  61,  there  cited,  this  sig- 
nificant language  Ig  used:  "It  Is  the  estab- 
lished practice,  both  In  England  and  this 
state"  to  grant  new  trials  under  th^  cir- 
cumstances. This  language  Indicates  pretty 
clearly  that  the  Maryland  court  did  not  re- 
gard the  right  as  a  vested  one,  but  rather  as 
a  rule  of  practice  merely.  And  this,  we 
think,  is  the  logic  of  It  The  procurement  of 
a  bill  of  exceptions,  with  a  proper  signature, 
for  the  consideration  of  this  court  Is  one 
of  the  steps  In  the  orderly  progress  of  the 
case  to  Its  final  determination.  A  statute 
which  extends  the  means  or  opportunity  of 
obtaining  such  a  bill  is  remedial  in  its  char- 
acter and  should  be  liberally  construed.  It 
extends,  rather  than  restricts,  the  plaintiff's 
rights.  It  affects  the  remedy  only.  It  is  not 
repugnant  to  the  statute,  and  it  does  not  dis- 
turb a  vested  right;  for  there  Is  no  such 
thing  as  a  vested  right  In  a  particular  pro- 
cedure. Endl.  Intrep.  St  |  285;  Lee  t. 
Buckheit  49  Wis.  64,  4  N.  W.  1077. 

In  reaching  this  conclusion  we  have  not 
overlooked  People  v.  Judge,  40  Mich.  630. 
where  a  contrary  result  Is  arrived  at  on  the 
precise  question  here  presented,  or  Teatman 
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T.  Day,  T9  Ky.  186,  which  Is  in  conflict  with 
the  views  herein  expressed.  But,  notwith- 
standing these  Tery  respectable  authorities 
to  the  contrary,  we  hold  that  the  proTlsions 
of  the  act  of  1002  apply  to  this  case,  and 
that  the  court  erred  in  denying  the  motion 
of  the  defendants  and  in  granting  that  of 
the  plaintlir. 
Judgment  rerersed,  and  cause  remanded. 


GIBSON  T.  HOLMES  et  al. 

(Snoreme   Court   of   Vermont    Franklin.    Oct. 
26,  1905.) 

1.  Btioknob— JuDioiAi.  Pbooebdinos— Dock- 
it  Brtbiks. 

A  certified  copy  of  dodcet  entries  made  in  a 
bankruptcy  court,  which  entries  constitute  only 
the  minutes  from  which  to  make  a  record,  is 
inadmissible  to  show  bankruptcy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  1294.1 

2.  Bakkbuptot— Abbests— Pjuvilegb— Sur- 

nCIENCT  or  EVIDENCX. 

Testimony  that  plaintiff  filed  bis  petition 
in  bankruptcy  before  his  arrest  on  civil  process 
is  insufficient  to  show  that  plaintiff  was  privi- 
leged from  arrest  because  of  the  bankruptcy 
proceedings,  where  it  is  not  shown  when  he 
filed  the  petition. 

S.   FAI,8B    IlCPBISORMEKT  —  IliEGAI,    DeTXR- 

noN. 
Under   V.    S.   1701,  1703,    providing   that, 
when  defendant  is  arrested  on  mesne  process  in 
a  civil   action,    the   officer   sliall   take   him  to 

rl  in  the  coun^  wliere  the  arrest  is  made, 
there  is  a  legal  jail  there,  it  is  the  duty  of 
the  ofScer  making  the  arrest  to  commit  defend- 
ant to  a  legal  jail,  if  there  is  one  in  the  count?, 
and  his  action  in  lodging  defendant  in  jail  in 
another  county,  without  defendant's  consent, 
constitutes  tt  e  officer  a  trespasser  ab  initio. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  False  Imprisonment,  §  72.] 

4.  Abxest— Fboduction  or  Pbisoneb. 

An  officer  wlo  arrests  defendant  on  civil 
process  does  not  by  following  V.  S.  1701,  1703, 
requiring  a  defendant  arrested  on  mesne  process 
to  be  committed  to  jail,  put  it  out  of  his  power 
to  obey  the  precept  of  tlie  writ  commanding  bim 
to  produce  defendant  at  the  time  and  place  of 
trial 
6.  Sams— Pboduotion  of  Pbisonbb— Rxcou- 

lOTKENT. 

While  an  officer  who  has  arrested  defendant 
on  dvil  process  and  has  committed  liim  to  jail, 
in  accordance  with  V.  S.  1701,  1703,  is  unable, 
after  taking  defendant  out  of  jail  for  produc- 
tion in  court,  to  recommit  him  on  the  original 
writ  yet  the  court  especially  a  court  of  record, 
has  ample  authority  to  order  defendant  com- 
mitted for  want  of  bail,  and  such  commitment 
will  be  deemed  to  be  on  the  original  writ 
6.  Faisk  Impbisonmxnt— Authobitt  or  At- 

TOBNET— RESPONsiBiLrrr  or  Client. 
An  attorney  retained  to  collect  a  debt  is, 
bv  virtue  of  his  employment  as  such,  invested  as 
Us  client's  agent  with  a  large  and  liberal 
discretion  and  the  most  ample  authority  in 
everything  iiertaining  to  the  collection  of  the 
debt  and  control  and  service  of  the  process ; 
and  his  action  In  directing  an  officer,  who 
arrests  the  debtor,  to  commit  the  debtor  to  a  jail 
in  another  county  than  that  in  which  the  arrest 
is  made,  in  violation  of  V.  8.  1701,  1703,  is 
chargeable  to  tie  client  and  makes  the  client 
a  trespasser  ab  initio  with  the  officer  who  makes 
the  arrest 

[Eld.  Note. — For  cases  In  point  see  vol.  23, 
Cent  Dig.  False  Imprisonment  IS  60,  63.] 


7.  PbOOKSS  —  AUBnOlCENT  —  JUBISDICIIOR    TO 

Permit. 
Where  plaintiff,  in  an  action  before  a  jus- 
tice, abandoned  his  suit  on  the  release  of  de- 
fendant from  arrest  and  the  justice  was  not 
present  at  the  time  and  place  of  trial,  nor 
within  two  hours  thereafter,  and  the  case  was 
not  continued,  so  that  the  jurisdiction  of  the 
justice  lapsed,  the  justice  had  no  authority, 
six  months  afterwards,  and  after  defendant  had 
commenced  an  action  for  false  imprisonment, 
to  allow  the  officer  who  arrested  defendant  to 
amend  t  is  return  to  the  writ. 

8.  False  Iicpbiboruent  —  Justifioatior  — 
Pbocess—Retubr— Sufficiency. 

Under  V.  8.  1076,  1076,  requiring  officers 
to  execute  and  return  writs  and  precepts  agree- 
ably to  the  direction  thereof,  and  subjecting 
them  to  a  penalty  for  making  a  false  and  undue 
return,  an  officer  who  arrests  defendant  in  a 
civil  action  on  mesne  process,  which  commands 
him  to  "make  service  and  return  according  to 
law,"  must  return  the  writ  with  a  statement 
of  substantially  all  his  doings  in  executing  the 
same ;  and  a  return,  merely  stating  Ibat  he 
served  the  writ  on  defendant  and  read  the 
same  in  his  hearing,  is  not  sufficient  to  enable 
the  officer  to  justify  under  the  writ  for  itmlrlpe 
the  arrest 

9.  Same. 

Where  plaintiff  abandons  his  suit  before 
the  entry  thereof,  he  cannot  justify  under 
the  writ  on  which  defendant  was  arrested,  in 
an  action  by  defendant  for  false  imprisonment. 

Exceptions  from  Franklin  Goonty  Court; 
Tyler,  Judge. 

Trespass  by  Bnrton  J.  Gibson  against  A. 
O.  Holmes  and  another.  The  court  directed 
a  verdict  for  defendants,  and  plaintUf  ex- 
cepted.   Reversed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  START,  WATSON,  HASBLTON,  and 
POWERS,  JJ. 

O.  G.  Austin  &  Sons  and  A.  A.  Hall,  for 
plaintiff.  Hogan  &  Hogon,  for  defendant 
Holmes.    G.  F.  Ladd,  for  defendant  Phareuf . 

ROWELL,  a  J.  Trespass  for  false  im- 
prisonment The  defendants  separately  jus- 
tified under  a  justice  writ  In  favor  of  the  de- 
fendant Holmes  against  the  plaintiff,  issued 
as  a  capias,  brought  to  recover  for  goods 
sold  and  delivered,  and  served  by  the  defend- 
ant Phameuf  by  arresting  the  plaintiff  in 
Orleans  county.  The  plaintiff  claims  that  he 
was  in  bankruptcy  In  Massachusetts,  where 
he  lived,  and  therefore  was  privileged  from 
arrest,  as  bis  discbarge  would  release  him 
from  the  debt  sued  for.  But  be  can  take 
notliing  by  this  claim,  for  it  does  not  ap- 
pear that  he  was  in  bankruptcy.  The  cer- 
tified copy  of  the  docket  entries  in  the  bank- 
ruptcy court  of  Massachusetts,  Introduced  to 
sbow  that  he  was  in  bankruptcy,  was  not 
admissible,  as  those  entries  were  no  record, 
but  only  minutes  from  which  to  make  a  rec- 
ord. Austin  V.  Howe,  17  Vt  654;  Armstrong 
V.  Colby,  47  Vt  359.  Nor  was  the  plalntlfTs 
testimony  that  he  filed  his  petition  in  bank- 
ruptcy before  his  arrest  sufficient,  though 
admitted  without  objection;  for  it  does  not 
appear  when  he  filed  it,  and  it  might  have 
been  so  long  before  the  arrest  that  there  had 
been  a  final  adjudication  on  Ms  application 
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for  a  discbarge,  wblch  wonld  end  bis  privl* 
lege,  and  tbe  presumption  of  continuance  can- 
not be  Invoked  for  want  of'  sufficient  data. 
If  for  no  otber  reason. 

But  It  was  error  to  direct  a  verdict  for  tbe 
defendants,  for  the  testlmouy  tended  to  show, 
If  It  did  not  thereby  appear,  that  the  defend- 
ants were  trespassers  ab  Initio.  At  common 
law,  when  an  officer  arrests  a  man  on  mesne 
process  in  a  civil  action,  be  may  make  aniy 
place  his  prison;  for  the  writ  is,  "Ita  quod, 
habeas  corpus  ejus  coram,"  etc.,  which  Is  a 
general  autborl^.  But  when  the  authority 
Is  special,  be  must  Imprison  accordingly; 
and.  If  be  imprisons  elsewhere  or  otherwise, 
be  is  a  trespasser.  Swlnstead  v.  Lyddal,  1 
Salk.  408 ;  Bac.  Ab.  "Trespass"  (D).  But  our 
statute  has  changed  the  common  law  In  re- 
spect of  a  general  authority,  and  makes  tbe 
authority  special  in  such  cases,  notwithstand- 
ing the  command  of  the  writ  remains  tlie 
same;  for  it  provides  that,  when  a  defend- 
ant is  arrested  on  mesne  process  in  a  civil 
action,  tbe  officer  shall  commit  blm  to  Jail 
In  the  county  where  the  arrest  is  made,  un- 
less otherwise  directed  by  law.  If  there  Is  a 
legal  jail  there,  unless  he  exposes  sufficient 
property  to  secure  the  officer,  or  some  per- 
son becomes  surety  to  the  satisfaction  of  the 
officer  by  Indorsing  his  name  on  tbe  writ  as 
bail.  V.  S.  1701,  1703.  It  appearing  that 
there  was  a  legal  jail  In  Orleans  county, 
where  tbe  arrest  was  made,  and  it  not  being 
otherwise  directed  by  law,  it  was  the  duty 
of  the  officer  to  commit  tbe  plaintiff  there 
in  default  of  exposing  property  or  procuring 
ball;  and  It  was  the  plaintiff's  right  to  l>e 
committed  there,  unless  he  waived  that  right, 
and  the  testimony  tended  to  show  that  be 
did  not  Ellis  v.  Cleveland,  64  Vt  437.  But, 
instead  of  committing  him  there,  by  direction 
of  Holmes'  attorney,  given  pursuant  to  an 
understanding  with  Holmes,  the  officer  took 
him  to  St  Albans  and  lodged  blm  In  tbe 
Franklin  county  Jail  for  safe-keeping  till  the 
time  of  trial,  where  be  remained  about  an 
hour  In  a  cell,  and  then,  by  advice  of  counsel 
whom  be  consulted  about  leaving  blm  there 
and  about  making  his  return  if  be  did  leave 
him  there,  the  officer  took  him  back  to  Rlcb- 
ford,  where  he  was  released  by  order  of  Hol- 
mes or  bis  attorney  on  July  30tb,  having  been 
arrested  at  North  Troy  on  July  28th.  Tbls, 
If  done  without  tbe  plaintiff's  consent,  made 
tbe  officer  a  trespasser  ab  Initio.  Bond  v. 
Wilder,  16  Vt  393;  Hall  v.  Ray,  40  Vt  576, 
ft4  Am.  Dec.  440;  Clayton  v.  Scott,  45  Vt 
.T8C. 

It  is  claimed  that  the  officer  might  keep 
the  plaintiff  where  be  pleased,  notwithstand- 
ing tbe  statute,  because,  if  he  committed  bim 
to  Jail  in  Orleans  county  by  delivering  him 
to  the  keeper  thereof  within  tbe  same,  and 
giving  tbe  keeper  an  attested  copy  of  tbe  writ 
wltb  bis  return  thereon,  as  be  would  have  to 
do  by  statute,  be  would  thereby  have  trans- 
ferreil  tbe  custody  and  control  of  blm  to  the 
.jailer,  and  so  have  put  It  out  of  bis  power 


to  obey  bis  precept  by  baving  htm  before  the 
Justice  at  tbe  time  and  place  of  trial  But 
In  re  Jennlson,  74  Vt  40,  61  Atl.  1061.  holds 
the  otber  way.  There  tbe '  relator  was  ar- 
rested on  a  justice  writ  issued  as  a  capias, 
and  committed  to  Jail  for  want  of  bail ;  and 
yet  the  comrt  said  it  was  tbe  duty  of  tbe 
officer  to  obey  his  precept  by  producing  tbe 
relator  at  the  time  and  place  of  trial,  and, 
because  be  did  not  tbe  relator  was  dischar- 
ged, but  by  agreement  of  tbe  parties.  That 
case  is  express  authority  for  tbe  proposition 
that  by  obeying  the  statute  in  respect  of  com- 
mitting tbe  officer  does  not  put  it  out  of  bis 
power  further  to  obey  his  precept  by  having 
the  defendant  before  tbe  Justice  at  tbe  time 
and  place  of  trial.  To  hold  otherwise  would 
bring  tbe  precept  and  tbe  statute  into  con- 
flict whereas  they  should  be  made  to  har- 
monize, if  possible.  And  there  Is  no  difficulty 
in  harmonizing  them;  for,  although  the  of- 
ficer, by  taking  tbe  defendant  out  of  jail  for 
production  in  court  would  be  Incapacitated 
to  recommit  him  on  tbe  original  writ,  because 
that,  being  returned  into  court,  could  not  be 
taken  out  for  that  purpose,  yet  the  court  es- 
pecially as  it  is  a  court  of  record,  would  have 
ample  authority  to  order  him  committed  for 
want  of  ball,  and  such  commitment  would  be 
deemed  to  be  on  the  original  writ,  tbe  same 
as  it  Is  by  statute  when  a  surety  on  mesne 
process  delivers  the  principal  Into  court  In 
discbarge  of  himself.  Although  there  seems 
to  be  no  statute  for  this,  yet  the  authority  in- 
heres In  the  court  as  much  as  tbe  authority 
did  before  the  statute  to  do  what  tbe  statute 
says  shall  be  done  when  the  principal  is  sur- 
rendered, as  shown  by  Abells  v.  Chipman,  1 
Tyler,  377.  And  see  1  Tldd,  Pr.  285.  286.  Of. 
Worthen  v.  Prescott,  60  Vt  68,  11  Atl.  690, 
and  State  v.  Shaw,  73  Vt  169,  60  AU.  863, 
and  following. 

Tbe  cases  referred  to  in  support  of  said 
claim  are  not  in  point  What  is  said  In  Whit- 
comb's  Adm'r.  V.  Cook,  38  Vt  477,  about  the 
officer  having  a  right  to  put  tbe  defendant  In- 
to any  suitable  place  for  safe-keeping,  was 
said  in  respect  of  keeping  bim  after  notice 
that  be  would  appear  before  the  magistrate 
for  examination  for  discharge  from  arrest, 
which  suspended  tbe  right  to  commit  until 
the  examination  was  bad.  In  Kenerson  v. 
Bacon,  41  Vt  678,  commitment  was  made  in 
disregard  of  such  a  notice,  which  was  held  to 
deprive  the  defendant  of  his  right  to  go  be- 
fore the  magistrate,  because,  as  it  would  seem 
to  have  been  thought  the  officer  could  not 
take  blm  out  for  that  purpose.  But  tbls  is 
not  authority  for  saying  that  he  .could  not 
take  blm  out  to  produce  In  court  concerning 
which  the  precept  commanded  blm,  but  did 
not  command  him  concerning  taking  him  be- 
fore tbe  magistrate  for  examination  for  dis- 
cbarge from  arrest  In  Durant's  Case,  60  Vt 
176,  12  Atl.  650,  the  process  on  which  the 
arrest  was  made  was  a  warrant  in  a  criminal 
case.  What  is  there  said  about  its  baving 
"been  repeatedly  held  in  civil  cases  that  an 
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officer  may  ose  the  common  jail  for  tbe  safe- 
keeping  of  a  person  arrested  on  a  capias, 
whom  It  l8  his  duty  to  keep  safely  so  to 
have  blm  to  appear  at  a  time  and  place  nam- 
ed." referring  to  Whltcomb's  Adm'r  v.  Ciook, 
S8  Vt  477,  Is  disapproved,  if  it  means  less  than 
a  commitment  in  the  statutory  sense.  In 
Kent  T.  Miles,  68  Vt  4S,  33  AU.  768.  and  69 
Vt  379,  37  Atl.  1115,  the  precepts  were  war- 
rants in  a  criminal  case,  and  the  authority 
was  general,  as  neither  the  warrants  nor  the 
law  required  commitment  to  Jail.  But  the 
plaintur  was  committed,  and  rightly,  it  was 
Iteld.  In  the  Miles  Case  the  court  express- 
ly said  that  the  case  did  not  come  within 
V.  8.  1701,  and  said  that  that  section  relates 
to  service  of  legal  process  when  the  officer  is 
"directed  by  the  process  to  commit  to  JalL" 
Oonnsel  seize  upon  this  as  making  in  their 
favor.  But  the  language  of  the  section  makes 
It  broader  than  that  It  is,  when  "required 
by  law  to  commit  to  Jail."  This  embraces  the 
case  at  bar;  for,  although  the  process  did  not 
require  commitment  to  Jail,  the  statute  did. 

And  the  defendant  Holmes  is  a  trespasser 
ab  initio,  as  well  as  the  officer,  for  he  pro- 
cured the  suit  to  be  brought  and  the  arrest  to 
be  made,  and  is  responsible  for  his  attorney's 
direction  to  have  the  plaintiff  taken  to  jail 
in  St  Albans;  for  that  direction  was  within 
the  scope  of  his  attorney's  authority  by  vlr- 
toe  of  his  employment  as  such,  who  was  there, 
by  Invested  as  Holmes'  agent  with  large  and 
liberal  discretion  and  most  ample  authority 
In  everything  pertaining  to  the  collection  of 
tbe  debt  and  the  control  and  service  of  the 
process.    Wlllard  v.   Goodrich,   31   Vt   597, 
where  it  is  held  that  the  attorney  of  an  execu- 
tion creditor  has  full  authority  as  such  to 
direct  the  officer  as  to  the  time  and  manner 
of  enforcing  the  execution,  short  of  dischar- 
ging it  without  satisfaction.    Trespass  for 
false  Imprisonment   lies  against  the   client 
and  his  attorney,  when  the  latter  sues  out 
an  illegal  ca.  sa.  and  causes  the  defendant 
to  be  arrested  and  imprisoned  thereon.    "The 
client  commands  the  attorney;  the  attorney 
actually   commands  the  sheriff's  officer;  the 
real  commander  Is  tbe  attorney;  the  nominal 
commander  is  the  plaintiff  in  the  action;  so 
attorney    and    client    are  both    principals." 
Barker  v.    Braham,  S   Wils.    368,    377.    In 
Bates  V.  Pilling,  6  B.  &  C.  38,  attorney  and 
client  were  held  jointly  liable  in  trespass  for 
tbe  issue  and  service  of  an  execution  by  tbe 
attorney's  agent  after  the  demand  had  been 
paid,  though    neither    of  them  directed    or 
knew  of  its  issue.    In  Cook  v.  Wright  R.  & 
M.,  278,  It  was  held  that,  where  a  trespass 
was  committed  In  the  service  upon  the  de- 
fendant therein  of  a  fl.  fa.  sued  out  by  an 
attorney,  it  was  necessary,  in  order  to  make 
tbe  execution  creditors  liable,  to  show  that 
the  attorney  was  retained  In  the  case;  and, 
when  that  appeared,  the  creditors  were  made 
trespassers  by  the  act  of  their  attorney.    In 
Newberry  v.  Lee,  3  Hill,  523,  it  is  held  that 
where  an  attorney  of  record  illegally  issues 


a  fl.  fa.,  and  thereby  renders  himself  liable 
as  a  trespasser,  his  client  is  liable  also,  with- 
out showing  that  he  specially  directed  its 
issue.  In  Foster  v.  Wiley,  27  Mich.  244,  15 
Am.  Bep.  186,  it  was  held  that,  where  plain- 
tiff's property  was  taken  and  sold  on  an  exe- 
cution wrongly  issued  at  the  instance  of  the 
defendant's  attorney,  the  defendant  was 
liable  in  trespass.  The  court,  speaking 
through  Judge  Oooley,  said  it  seemed  to  be 
the  result  of  the  auUiorltles  that,  when  one 
puts  his  case  against  another  into  the  hands 
of  an  attorney  for  suit,  it  is  a  reasonable 
presumption  that  the  authority  he  intends 
to  confer  upon  the  attorney  Includes  such  ac- 
tion as  the  latter.  In  his  superior  knowledge 
of  the  law,  may  decide  to  be  legal,  propo:, 
and  necessary  in  the  prosecution  of  the  de- 
mand, and  that  consequently  whatever  ad- 
verse proceedings  may  be  taken  by  the  at- 
torney are  to  be  considered,  as  far  as  they 
affect  the  defendant  In  the  suit  as  approved 
by  the  client  In  advance,  and  therefore  as 
his  acts,  even  though  they  prove  to  be  un- 
warranted by  the  law.  In  Poucher  v.  Blanch- 
ard,  88  N.  Y.  256,  It  was  said  not  to  matter 
that  the  sale  of  the  boat  In  question  was  a 
pure  trespass;  for  It  had  been  frequently  de- 
cided that  a  client  may  be  responsible  for  a 
trespass  committed  by  his  attorney  that  be 
In  no  way  authorised,  except  by  bis  general 
employment  of  the  attorney.  It  is  said  in 
Moulton  V.  Bowker,  115  Mass.  36, 15  Am.  Rep. 
72,  that  an  attorney  at  law  has  authority,  by 
virtue  of  his  employment  as  such,  to  do  In 
behalf  of  his  client  all  acts,  in  court  or  out 
necessary  or  Incidental  to  the  prosecution 
and  management  of  tbe  suit  and  which 
affect  the  remedy  only,  and  not  the  cause  of 
action.  In  Morgan  v.  Joyce  (N.  H.)  27  Atl. 
225,  it  was  held  that  tbe  plaintiff,  by  em- 
ploying an  attorney  to  bring  and  prosecute 
a  suit,  authorized  him  to  give  directions  for 
serving  the  writ  and  was  bound  by  them. 

When  the  plaintiff  was  released  from  ar- 
rest, the  suit  was  abandoned  by  tbe  defendant 
Holmes,  who  did  nothing  more  with  it  Nor 
was  the  Justice  present  at  the  time  and  place 
of  trial,  nor  within  two  hours  thereafter,  nor 
was  tbe  case  continued.  So  it  was  never 
entered  in  court  and  was  discontinued,  and 
the  jurisdiction  of  the  justice  lapsed.  He 
had,  therefore,  no  authority,  six  months  after- 
wards and  after  this  suit  was  commenced  and 
being  prepared  by  the  defendants  for  trial, 
to  allow  the  defendant  Phameuf  to  amend 
his  rettim  on  the  writ  by  adding  thereto 
that  he  safely  kept  and  detained  the  plaintiff 
within  his  precinct  until  the  30th  of  July, 
when  be  released  and  discharged  htm  from 
custody  by  direction  of  Holmes'  attorney. 
Fletcher  v.  Pratt,  4  Vt  182;  Orvls  v.  Isle 
La  Mott,  12  Vt  195.  So  the  return  as  amend- 
ed must  be  laid  out  of  the  case. 

The  testimony  tended  to  show  that  the 
justice  who  signed  said  writ  kept  all  the 
writs  and  files  In  cases  before  him  In  which 
Holmes'  attorney  tn  said  suit  was  attorney 
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for  tbe  plalntlflB,  In  said  attorney's  office, 
and  that  tbe  writ  In  that  case  was  returned 
by  tbe  officer  to  said  attorney's  office  before 
tbe  return  day,  where  it  was  put  with  tbe 
justice's  other  flies,  with  a  return  uprai  It 
stating  only  that  at  North  Troy,  In  Orleans 
county,  on  July  28,  1902,  "I  served  this  writ 
by  arresting  the  body  of  the  wltliln-named 
defendant,  Burt  Gibson,  read  the  same  in  his 
hearing,  and  this  my  return  indorsed  there- 
on." It  does  not  appear  that  the  fact  that 
tbe  writ  was  returned  to  tbe  office  of  said 
attorney  was  ever  brought  to  the  attention 
of  the  justice.  But  treating  that  for  present 
purposes  as  a  sufficient  returning  to  tbe 
justice,  tbe  officer's  return  was  not  sufficient 
to  enable  him  to  justify  under  the  process. 
Tbe  writ  commanded  him  to  "make  service 
and  return  according  to  law."  This  is  the 
form  prescribed  by  statute,  which  requires 
officers  to  execute  and  return  writs  and 
precepts  "agreeably  to  tbe  direction  thereof," 
and  subjects  them  to  a  penalty  for  making  a 
false  or  an  "undue  return."  V.  8.  1075,  1076. 
To  make  "return  according  to  law"  is,  not 
only  to  return  tbe  precept  to  tbe  authority 
that  issued  It,  but  to  return  with  it  a  state- 
ment by  the  officer  of  bis  doings  In  executing 
It  Turner  v.  Lowry,  2  Aikens,  72,  75.  And 
that  statement  must  contain  substantially  all 
of  bis  doings  within  the  scope  of  proper  exe- 
cution, certainly;  otberwlse,  the  return  will 
be  "undue,"  within  the  meaning  of  the  stat- 
ute, and  may  be  essentially  false.  Here  the 
officer  states  nothing  in  bis  return  but  tbe 
mere  fact  of  arrest  and  reading.  Whether 
the  defendant  In  that  action  exposed  proper- 
ty, procured  bail,  was  released  by  the  magis- 
trate on  preliminary  hearing,  was  committed 
for  want  of  ball,  or  discharged  by  direction  of 
the  plaintiff  In  the  action  or  his  attorney,  the 
retnm  does  not  show,  and  but  for  tbe  wal 
testimony  we  should  not  know  what  was  done 
with  him.  It  was  the  officer's  duty  to  make 
a  full  and  complete  return  of  bis  doings,  and, 
because  be  did  not  his  return  is  "undue," 
and  insufficient  for  his  protection.  An  officer 
who  serves  returnable  process  shall  not 
protect  himself  by  it  unless  be  shows  that  ha 
has  paid  due  and  full  obedience  to  Its  com- 
mand. Ellis  V.  Cleveland,  54  Vt  437.  He 
must  show  that  be  has  done  all  it  was  bis 
duty  to  do.  Tubbs  v.  Tukey,  3  Cush.  438.  50 
Am.  Dec.  744.  He  must  show  that  he  has 
done  all  that  was  required  of  him  in  oiQer  to 
complete  and  fulfill  the  duty  imposed  on  him. 
Kent  ▼.  Wllley,  11  Gray,  368,  373.  He  must 
show  that  he  made  return  of  his  writ  and 
did  all  the  law  required  him  to  do.  Paine  v. 
Farr,  118  Mass.  74.  He  must  faithfully  obey 
every  lawful  command  of  the  statute  and  tbe 
process,  or  he  will  be  left  without  protection. 
Boston  te  Maine  R.  R.  Co.  v.  Small,  85  Me. 
462,  27  Atl.  349.  35  Am.  St  Rep.  S79,  383. 
There  are  exceptions  to  this  rule;  as  when 
the  parties  settle  tbe  suit  and  agree  that  the 
writ  need  not  be  returned.  Paine  v.  Parr, 
above  cited.  But  that  element  does  not  ap- 
pear In  this  case. 


N<»  Is  the  officet's  neglect  to  make  a  peop^ 
retnm  a  mere  nonfeasance,  any  more  than 
bis  neglect  to  return  at  all  would  be,  in 
which  case  be  would  unquestionably  be  a 
trespasser  ah  Initio.  In  Moore  v.  Bobbins,  7 
Yt  868,  367,  It  is  said  that  the  neglect  of  an 
Impounder  to  proceed  with  the  dlstreos  ac- 
cording to  the  statute  makes  him  a  trespasser 
ab  Initio,  because  his  neglect  is  not  a  mere 
nonfeasance,  but  Is  analogous  to  a  sberUTs 
neglect  to  return  a  writ  So  a  tax  collector, 
who  neglects  to  ofTer  a  distress  for  sale  within 
tbe  time  prescribed  by  statute,  is  not  pro- 
tected; for  be  Is  thereby  deprived  of  a 
justification  for  the  taking,  and  stands  as 
though  he  took  without  authority,  and  there 
fore  is  a  trespasser  ab  initio.  Pierce  v.  Ben- 
jamin, 14  Pltk.  856,  860,  25  Am.  Dec.  396.  So 
an  officer  Is  a  trespasser  ab  initio  who  neg- 
lects to  sell  property  on  an  execution-  Bond 
V.  Wilder,  16  Vt  893.  Tbe  resolution.  In  tbe 
Six  Carpenters'  Case,  that  '^aot  doing  cannot 
make  a  party  who  has  authority  or  license 
by  law  a  trespasser  ab  initio,  because  not 
doing  Is  no  trespass,"  Is  criticised  because  It 
Is  tbe  disobedience,  and  not  tbe  act  that  de- 
prives of  protection,  and  that  disobedience 
can  come  from  not  doing,  as  well  as  from 
doing.  But  that  resolution  Is  followed  In  tbls 
state.  Tbe  true  view  of  tbe  matter,  when 
applied  to  tbe  nonreturn  or  the  insufficient 
return  of  process,  seems  to  be  that  if  an 
officer  arrests  a  person  or  seizes  goods  on  a 
writ  that  it  is  his  duty  to  return,  be  never 
has  a  justification  under  it  unless  he  dis- 
charges that  duty;  that  It  Is  Inaccurate  to 
say  that  he  Is  made  a  trespasser  ab  Initio  by 
not  returning,  but  rather,  that  for  want  of  a 
return,  or  a  proper  return,  he  never  has  a 
justification;  that  therefore.  Instead  of  say- 
ing that  tbe  want  of  a  return  makes  him  a 
trespasser  ab  Initio,  It  would  be  more  accu- 
rate to  say  that  the  presence  of  a  return  is 
necessary  to  make  tbe  taking  lawful  ab  Initio. 
Shorland  v.  Govett  5  B.  &  C.  485. 

But,  although  the  defendant  Holmes  may 
not  be  responsible  for  the  officer's  neglect  to 
make  a  proper  return,  yet  having  abandoned 
his  suit  before  entry,  be  cannot  Justify  onder 
the  writ 

Reversed  and  remanded. 


STATE  V.  STIMPSON. 
STATE  V.  LEE. 

(Snpreme  Court  of  Vermont    Orleans.    Oct.  25. 
1905.) 

1.  constitutionax  law  —  "la.w8  of  th« 
Lano"  —  Offenses— Pboseotjtioh—Ihdict- 
UENT  BT  Grand  Jubt. 

V.  S.  1867,  as  amended  by  Acts  1898,  p.  34, 
No.  46,  and  Acts  1904,  No.  64,  providing  that 
state's  attorneys  may  prosecute  by  information 
all  crimes  except  those  punishable  by  death  or 
by  imprisonment  in  tbe  state's  prison  for  life, 
is  not  unconstitutional  as  depriving  persons 
convicted  of  noncapital  felonies  of  their  liberty, 
except  by  the  "laws  of  the  land,"  in  that  it 
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aatboriaes    their    prosecution    and    conviction 
otherwise  than  by  indictment  of  a  grand  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §  755.] 

2.  WrTNi»SE8  —  Ckxdibiutt  —  Rapx  —  B3vi- 

MSRCE. 

In  a  prosecution  for  rape  on  a  female 
under  the  age  of  consent,  defendant  was  not 
entitled  to  prove,  to  affect  her  credibility  as  a 
witness,  that  she  was  6  or  8  months  gone  with 
diUd,  was  never  pregnant  before,  and  that 
ever  since  she  was  12  years  old,  to  the  time  in 
question,  she  had  bad  sexual  intercourse  with 
many  different  men. 

[Hd.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  $§  1121-1125.] 

E^xc^tlons  from  Orleans  County  Court; 
Tyler  and  Mmison,  Judges. 

W.  H.  Stlmpson  was  convicted  of  rape  and 
Edward  Lee  was  convicted  of  grand  larceny, 
and  they  bring  exceptions.  Cases  heard  to- 
gether.   Exceptions  overruled. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON.  START,  WATSON,  HA8BLTON,  and 
POWERS,  JJ. 

In  Stimpson's  Case:  E.  A.  Cook,  State's 
Atty.,  for  the  State.  J.  W.  Redmund,  for  re- 
qxindent. 

In  Lee's  Case:  F.  G.  Blcknell,  State's 
Atty.,  for  the  State.  Taylor  &  Dutton,  for 
respondent 

BO  WELL,  C.  J.  The  case  against  Stlmpson 
Is  an  information  for  statutory  rape,  and  the 
one  against  Lee  is  an  information  for  grand 
larceny.  The  principal  question  in  the  for- 
mer, and  the  only  question  in  the  latter,  is 
whether  section  1867  of  the  Vermont  Stat- 
utes, as  amended  by  Act  No.  46,  p.  84,  Acta 
1896.  and  Act  No.  64,  Acts  1904,  is  constitn- 
tional.  It  provides  that  state's  attorneys 
may  prosecute  by  information  all  crimes  ex- 
cept those  punishable  by  death  or  by  impris- 
onment In  the  state  prison  for  life.  It  Is 
claimed  that  said  section  is  in  contravention 
of  the  declaration  in  the  Constitution  that  no 
person  can  "be  Justly  deprived  of  his  liberty, 
except  by  the  laws  of  the  land,  or  the  Judg- 
ment of  his  peers."  This  claim  Is  based  up- 
on the  contention  that  the  words  "laws  of 
the  land,"  as  there  used,  require  prosecutions 
for  common-law  felonies  to  be  by  indictment, 
because  it  is  said  those  words  as  used  in 
Magna  Charta,  from  which  we  borrow  them, 
required  that  by  settled  judicial  construction 
in  England  at  the  time  of  the  adoption  of  our 
Oonstltotlon,  and  that  it  Is  to  be  presumed 
that  we  took  that  construction  with  the 
words.  As  bearing  on  this  question.  It  is  im- 
portODt  to  consider  whether  that  declaration 
in  the  Constitution  has  received  a  practical 
construction  that  has  been  acquiesced  in  for 
a  considerable  time :  for,  if  it  has,  that  will 
be  a  valuable  aid,  to  say  the  least,  in  deter- 
mining the  intent  and  meaning  of  those 
words  as  there  used. 

As  early  as  1779  state's  attorneys  were  pro- 
vided for,  and  authorized  to  prosecute,  man- 
age, and  plead.  In  all  matters  proper,  for  and 
in  behalf  of  the  state.    Slade's  State  Papers, 


331.  By  an  act  passed  November  10,  1797, 
it  was  made  the  duty  of  state's  attorneys  to 
file  Informations  ex  officio  in  matters  proper 
therefor.  Rev.  St  1797,  c.  64, 1 1.  By  an  act 
passed  February  27,  1787,  it  was  provided 
that  no  person  should  be  held  to  trial,  nor 
put  to  plead  for  a  capital  offense  punishable 
with  death,  unless  a  bill  of  Indictment  was 
found  against  him  therefor  by  a  grand  Jury 
lawfully  impaneled  and  sworn.  St  1787,  p. 
82.  This  was  only  10  years  after  the  adop- 
tion of  the  Constitution,  and  indicates  that 
thus  early  the  Legislature  thought  that  with- 
out such  an  enactment  one  might  be  prosecut- 
ed for  a  capital  offense  even  otherwise  than 
by  indictment;  for  it  is  not  to  be  presumed 
that  the  Legislature  thought  it  was  passing 
a  useless  act  This  provision  was  carried  in- 
to Revision  1797,  p.  .106,  c.  8,  I  65.  By  an 
act  "for  the  punishment  of  certain  capital 
and  other  high  crimes  and  misdemeanors," 
passed  March  9,  1797,  it  was  provided  that 
no  person  should  be  tried  for  any  offense 
under  said  act  until  a  bill  of  Indictment  was 
found  against  him  by  the  grand  Jurors  at- 
tending the  Supreme  Court  of  Judicature. 
Revision  1797,  p.  178,  c.  9,  f  86.  This  act 
did  not  Include  larceny,  except  horse  steal- 
ing. On  March  4,  1797,  during  the  same  ses- 
sion, an  act  was  passed  "for  the  punishment 
of  certain  inferior  crimes  and  misdemean- 
ors." Revision  1797,  p.  176,  c.  10.  This  act 
included  larceny  of  money,  goods,  chattels, 
bonds,  bills,  notes,  eta,  regardless  of  value, 
and  divers  other  offenses  but  did  not  provide 
how  any  of  them  should  be  prosecuted,  and 
larceny  is  a  felony  at  common  law.  These 
two  statutes,  taken  together,  point  strongly 
to  the  conclusion  that  at  that  time  it  was  not 
supposed  that  the  Constitution  required  com- 
mon-law felonies  to  be  prosecuted  by  indict- 
ment but  that  it  was  for  the  Legislature 
to  say  what  ones  should  be  thus  prosecuted, 
and  what  ones  might  be  thus  or  otherwise 
prosecuted.  The  act  of  March  9,  1797,  was 
re-enacted  In  1818  with  some  additions,  but 
not  with  the  addition  of  larceny,  and  the  act 
repealed.  But  the  provision  in  respect  of 
prosecuting  by  indictment  was  retained  (Acts 
1818,  p.  19,  a  1,  §  37),  and  continued  in  force 
till  the  Revision  of  1839,  unless  it  was 
changed  by  chapter  9,  |  1,  p.  19,  of  the  Acta 
of  1819,  constituting  state's  attorneys  "in- 
forming at&cePB,"  which  is  doubtful,  although 
it  is  said  in  State  v.  Magoon,  61  Vt  at  page 
47,  17  Atl.  729,  that  prosecution  by  informa- 
tion of  all  crimes  was  authorized  by  statute 
from  1819  to  1839.  The  act  of  March  4, 1797, 
was  re-enacted  in  1821,  with  an  Increased 
penalty  for  larceny,  but  was  still  silent  as 
to  the  mode  of  prosecution,  and  continued  so 
until  the  Revision  of  1839. 

Since  1816  it  lias  been  the  law  that,  when 
a  person  is  confined  in  Jail  on  a  complaint  for 
a  crime  or  misdemeanor,  the  Supreme  Court 
may,  on  his  application  in  writing,  direct  an 
information  to  be  filed  ngainst  him,  where- 
on the  court  may  receive  and  record  a  plea 
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of  gollty  and  award  sentence.  V.  S.  1895. 
The  act  o(  October  SO,  1828,  provided  that, 
whenever  a  person  was  In  actual  confinement 
In  jail  by  virtue  of  a  complaint  for  an  offense 
against  said  act  "for  the  punishment  of  cer- 
tain capital  and  other  high  crimes  and  misde- 
meanors," the  county  court  should  have  pow- 
er and  authority,  on  the  application  in  writ- 
ing of  such  person,  to  direct  an  Information  to 
be  Sled  against  him  for  the  offense  for  which 
he  stood  charged,  on  the  filing  of  which  it 
was  made  the  du^  of  the  court  to  proceed  in 
the  trial  in  the  same  way  and  manner  as  if 
an  indictment  had  been  presented  by  the 
grand  Jury.  Acts  1828,  p.  4,  No.  2S,  S  3.  And 
that  has  been  the  law  ever  since  (V.  S.  1897), 
and  has  always  been  acted  upon,  except  In 
homicide  cases,  probably,  and  without  ob- 
jection as  far  as  we  know.  '  This,  in  effect, 
is  a  legislative  construction  that  the  Consti- 
tution does  not  require  prosecution  by  indict- 
ment In  any  case,  unless  we  say  that  the 
Legislature  thought  the  requirement,  if  It 
existed,  could  be  waived  by  the  accused  with 
its  consent,  which  we  can  hardly  do,  for  the 
law  seems  to  be  otherwise.  That  mere  rights 
and  privileges  guarantied  by  the  Constitution 
can  be  waived,  to  some  extent  at  least,  is 
probably  true.  But  it  would  seem  that  con- 
stitutional requirements  as  to  the  mode  and 
manner  of  instituting  prosecutions  involving 
the  deprivation  of  life  or  liberty  cannot  be  dis- 
pensed with  by  the  Legislature,  nor  waived 
by  the  accused,  even  with  the  consent  of  the 
Legislature.  Cooley,  Const  Llm.  (6th  Ed.)  214 
et  seq.,  890 ;  Cancemi  v.  People,  18  N.  Y.  128 ; 
Hopt  V.  Utah,  110  U.  8.  574,  579,  4  Sup.  Ct 
202.  28  L.  Ed.  262.  In  1839  it  was  enacted 
that  no  person  should  be  held  to  answer  In 
any  court  for  an  alleged  crime  or  offtose, 
unless  upon  indictment  by  a  grand  Jury,  ex- 
cept in  case  of  proceedings  before  a  Justice 
and  when  a  prosecution  by  information  was 
expressly  authorized  by  statute.  Rev.  St. 
c.  93,  I  1.  This  was  but  the  act  of  March  9, 
1797,  as  re-enacted  in  1818,  with  some  addi- 
tions. By  chapter  102,  i  1,  of  the  Revision  of 
1839,  it  was  provided  that  state's  attorneys 
might  prosecute  by  information  all  crimes  not 
capital  and  where  the  punishment  was  by 
imprisonment  in  the  state  prison  for  a  term 
not  exceeding  seven  years.  Both  of  these 
statutes  are  still  in  force,  with  an  enlarge- 
ment in  the  latter  of  the  authority  of  the 
state's  attorney  to  prosecute  by  information 
all  crimes  not  capital  and  not  punishable  in 
the  state  prison  for  life.   . 

It  was  decided  In  State  v.  Leach,  77  Vt 
166,  59  Atl.  168,  that  statutory  rape  can  be 
prosecuted  by  information.  But  the  consti- 
tutionality of  that  mode  of  prosecuting  was 
not  raised  nor  considered,  and  the  question 
has  never  been  decided  by  this  court  nor 
raised  in  it  but  twice  before— once  in  1880, 
in  State  v.  Haley,  62  Vt  476,  and  again  In 
1888,  in  State  v.  Magoon,  above  cited,  in  both 
of  which,  strong  judicial  utterances  were 
made  in  favor  of  the  correctness  of  the  long 


practical  construction  above  Sbown.  State  ▼. 
Haley  was  an  information  for  a  liquor  nnl- 
sance,  a  mere  misdemeanor,  and  the  respond- 
ent contended  that  the  proceeding  should 
have  been  by  Indictment.  But  the  court  held 
otherwise,  and  said  that  the  statute  had  al- 
ways been  supposed  to  mean  that  all  crimes, 
except  capital  and  those  for  which  the  punish- 
ment exceeded  seven  years  in  the  state 
prison,  might  be  prosecuted  by  information, 
without  regard  to  any  distinction  between 
felonies  and  misdemeanors,  and  without  re- 
gard to  the  punishment  prescribed,  provided 
It  did  not  exceed  seven  years  In  state  prison 
and  was  not  capital,  and  that  such  had  been 
the  construction  and  uniform  practice  by  all 
courts.  Judges,  state's  attorneys,  and  lawyers 
down  to  that  time.  State  v.  Magoon  was  an 
information  for  grand  larceny.  The  court 
said  that,  prosecutions  by  information  for 
high  crimes  having  been  authorized  by  statute 
from  a  time  reaching  back  to  a  period  when 
many  of  those  who  framed  and  adopted  our 
present  Constitution  were  living,  and  those 
statutes  having  been  acted  upon  unquestioned 
for  nearly  70  years,  it  would  not  be  profitable 
to  consider  the  respondent's  contention  of  un- 
constitutionality; its  consideration  being  un- 
necessary. The  question  was  not  involved. 
State  V.  Dyer,  67  Vt  690,  82  Atl.  814,  was  an 
information  for  conspiracy,  held  to  be  a 
misdemeanor;  and  the  contention  was  that 
the  case  did  not  come  within  the  statute  au- 
thorizing the  state's  attorney  to  prosecute  by 
information,  because  the  punishment  might 
be  by  imprisonment  in  the  state  prison  for 
more  than  seven  years.  Thus  it  appears 
that  during  substantially  the  whole  time 
since  the  adoption  of  the  Constitution  the 
Legislature  has  practically  construed  the 
clause  in  question  not  to  require  common-law 
felonies  to  be  prosecuted  by  indictment  and 
this  construction  has  been  acquiesced  in  and 
accepted  as  correct  by  the  courts  and  with 
great  unanimity  by  the  profession  generally, 
many  of  the  best  of  whom  have  revised  the 
statutes  from  time  to  time,  commencing  with 
that  great  lawyer,  Nathaniel  Gbipman,  In 
1797,  who  was  prominently  active  in  public 
affairs  during  the  formative  period  of  the 
Constitution  and  must  have  been  imbued  with 
its  spirit  and  meaning. 

There  is  abundant  authority  for  saying  that 
after  this  long  acquiescence  In  that  con- 
struction It  should  not  be  departed  frono, 
but  should  be  accepted  as  correct  beyond  the 
permissibility  of  question.  In  State  v.  Bos- 
worth,  IS  Vt  402,  413,  it  is  said  that  questions 
arising  under  the  Constitution,  settled  by  a 
long  and  uniform  practice,  questioned  in  the 
Judicial  tribunals  but  once,  and  then  sanction- 
ed, should  be  considered  at  rest  "Where," 
the  court  asked,  "is  the  security  of  individual 
rights,  if  constitutional  questions  are  to  be 
'considered  as  always  open,  if  no  acquiescence, 
even  though  sanctioned  by  judicial  decree,  is 
to  be  regarded  as  settling  them?"  There  the 
construction    had  obtained    only  84   jrears^ 
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while  faer«  It  has  obtained  more  than  100 
yean.  See,  also,  Boyden  y.  Brookline,  8  Vt 
284.  In  Uncoln  t.  Smith,  27  Vt  328,  846, 
this  court  adopted  the  language  of  the  Su- 
preme Court  of  the  United  States  in  Briscoe 
T.  Bank  of  the  Commonwealth  of  Kentucky, 
11  Pet.  at  page  318,  0  L.  Ed.  709,  928,  that 
"a  uniform  action  Involrlng  the  right  to  the 
exercise  of  an  Important  power  by  the  state 
government  for  half  a  century,  and  this  al- 
most without  question.  Is  no  unsatisfactory 
evidence  that  the  power  is  rightly  exercised." 
In  Stuart  v.  Laird,  1  Cranch,  290,  2  L.  Ed. 
115,  It  was  objected  that  the  Judges  of  the 
Supreme  Court  had  no  right  to  sit  as  Circuit 
Judges,  not  being  appointed  nor  commissioned 
as  such.  But  the  court  said  that  practice 
and  acquiescence  under  it  for  several  years, 
commencing  with  the  organization  of  the 
Judicial  system,  afTorded  an  irresistible 
answer  to  the  objection,  and  had  fixed  the 
construction  of  the  Constitution,  which  was 
too  strong  to  be  shaken  or  controlled.  There 
are  many  more  cases  to  the  same  effect,  but 
they  need  not  be  referred  to.  The  subject 
Is  pretty  fully  treated  in  Cooley's  Const.  Llm. 
(7th  Ed.)  102  and  following.  See,  also,  Black, 
Int  Laws,  31;  Lewis'  Suth.  Stat  Const  i 
476;  Endlich,  Int  Sts.  i  527.  But  the  aids 
of  contemporaneous  and  practical  construc- 
tion must  be  resorted  to  with  caution  and 
reserre,  and  can  never  be  allowed  to  abro- 
gate, contradict  enlarge,  nor  restrict  the  plain 
and  obvious  meaning  of  the  text. 

As  to  the  true  meaning  of  the  words  "law 
of  the  land"  and  "due  process  of  law,"  as 
used  In  the  Constitutions  of  our  states,  there 
Is  a  diversity  of  opinion;  but  all  agree  that 
they  mean  the  same  thing,  whatever  that  is, 
and  that.  If  they  were  combined  to  read, 
"due  process  of  the  law  of  the  land,",  the 
meaning  would  not  be  changed.  The  Supreme 
ponrt  of  the  United  States  had  this  question 
under  consideration  In  1883,  in  Hurtado  t. 
California,  110  U.  S.  516,  4  Sup.  Ct  111.  28 
L.  Ed.  232;  and  pretty  much  all  that  can  be 
said  on  the  subject  was  there  brought  out  In 
the  majority  opinion  by  Mr.  Justice  Matthews 
and  in  the  dissenting  opinion  of  Mr.  Justice 
Harlan.  The  Constitution  of  California, 
adopted  In  1879,  provides  that  offenses  there- 
tofore required  to  be  prosecuted  by  indict- 
ment shall  be  prosecuted  by  Information, 
after  examination  and  commitment  by  a 
magistrate,  or  by  indictment  with  or  with- 
out such  examination  and  commitment,  as 
may  be  prescribed  by  law,  and  that  a  grand 
Jury  shall  be  summoned  at  least  once  a  year 
In  each  county.  By  the  Penal  Code  of  the 
state,  where  a  defendant  has  been  examined 
and  conunltted  as  thereby  provided,  It  is  the 
doty  of  the  district  attorney  to  inform  against 
bim  for  the  offense.  The  plaintiff  In  error 
bflvlng  been  thus  examined  and  committed  for 
murder,  the  district  attorney  informed  against 
him  for  that  crime,  and  be  was  convicted 
and  sentenced  to  death,  and  the  question 
was  whether  that  was  "due  process  of  law" 
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within  the  meaning  of  the  fourteenth  amend- 
ment of  the  federal  Constitution,  which  for- 
bids the  states  to  "deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,"  and  it  was  held  that  It  was;  that  an 
indictment  or  a  presentment  by  a  grand  Jury, 
as  known  to  the  common  law  of  England,  is 
not  essential  to  that  "due  process  of  law," 
when  applied  to  prosecutions  for  felonies, 
that  is  guarantied  by  the  federal  Constitu- 
tion, and  forbidden  to  the  states  to  dispense 
with  In  the  administration  of  criminal  law; 
that  those  words  refer  to  the  law  of  the  land 
In  each  state  that  derives  its  authority  from 
the  Inherent  and  reserved  powers  of  the 
state,  exerted  within  the  limits  of  those 
fundamental  principles  of  liberty  and  Justice 
that  lie  at  the  foundation  of  all  our  civil  and 
political  institutions,  the  greatest  security 
for  which  lies  In  the  right  of  the  people  to 
make  their  own  laws,  and  to  alter  them  at 
pleasure.  The  court  said  that  in  this 
country  written  Constitutions  were  deemed 
essential  to  protect  the  rights  and  liberties 
of  the  people  against  the  encroachments  of 
power  delegated  to  their  governments,  and 
so  the  provisions  of  Magna  Obarta  were  in- 
corporated Into  bills  of  rights;  that  they 
Were  limitations  upon  all  the  powers  of 
government  legislative  as  well  as  executive 
and  Judicial;  that  it  necessarily  happened, 
therefore,  that  as  these  broad  and  general 
maxims  of  liberty  and  Justice  held  In  our 
system  a  different  place  and  performed  a 
different  function  from  their  position  and 
office  In  English  constitutional  history  and 
law,  they  would  Justify  and  receive  a  corre- 
sponding and  more  comprehensive  interpreta- 
tloq;  that  they  applied  In  England  only  as 
guards  against  executive  usurpation  and 
tyranny,  while  here  they  have  become  bul- 
warks also  against  arbitrary  legislation;  but 
in  that  application,  as  it  would  be  Incongru- 
ous to  measure  and  restrict  them  by  the 
ancient  customary  law  of  England,  they 
must  be  held  to  guaranty,  hot  particular 
forms  of  procedure,  but  the  very  substance  of 
individual  rights  to  life,  liberty,  and  prop- 
erty. The  court  approved  and  commended  as 
most  accurate  the  language  of  Mr.  Justice 
Johnson  In  Bank  of  Columbia  v.  Okely,  4 
Wheat.  236,  244,  4  L.  Ed.  669,  when  he  said, 
speaking  of  those  words  from  Magna  Oharta, 
Incorporated  into  the  Constitution  of  Mary- 
land, that  "after  volumes  spoken  and  written 
with  a  view  to  their  exposition,  the  good 
sense  of  mankind  has  at  last  settled  down  to 
this:  that  they  were  intended  to  secure  the 
individual  from  the  arbitrary  exercise  of  the 
powers  of  government  unrestrained  by  the 
established  principles  of  private  rights  and 
distributive  Justice." 

Such  is  the  oft-repeated  and  settled  doc- 
trine of  that  court  'And  this  court  ap- 
proved that  doctrine  In  State  v.  Hodgson, 
66  Vt  134,  157,  28  Atl.  1089,  which  was  af- 
firmed by  the  Supreme  Court  of  the  United 
States  In  Hodgson  v.  Vermont  168  U.  S.  262, 
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18  Sup.  Ct  30,  42  L.  Ed.  461.  And  such  baa 
been  and  U  the  prevailing  opinion  in  this 
country,  both  Judicial  and  Individual.  Chan- 
cellor Kent  says  that  "the  better  and  largw 
definition  of  'due  process  of  law'  Is  that  It 
means  law  In  its  regular  course  of  adminis- 
tration through  courts  of  justice."  2  Com. 
*13.  Webster's  famous  definition  In  the 
Dartmouth  College  Case  Is  often  quoted. 
"By  the  law  of  the  land,"  he  says,  "is  most 
clearly  Intended  the  general  law ;  a  law  that 
hears  before  it  condemns,  that  proceeds  up- 
on inquiry,  and  renders  judgment  only  after 
trial.  The  meaning  is  that  every  citizen 
shall  hold  his  life,  liberty,  property,  and  im- 
munities under  the  protection  of  the  general 
rules  that  govern  society,"  etc.  Judge  Cool- 
ey  says  this  definition  Is  apt  and  suitable  to 
judicial  proceedings.  He  says  that  he  has 
met  in  no  judicial  decision  a  statement  that 
embodies  more  tersely  and  accurately  the 
correct  view  of  the  matter  than  the  language 
of  Mr.  Justice  Johnson  above  quoted.  He 
then  goes  on  to  say  that  "the  principles,  then, 
on  which  the  process  is  based,  are  to  deter- 
mine whether  it  is  'due  process  of  law'  or 
not,  and  not  any  considerations  of  mere 
form,"  which,  he  says,  may  change  from  time 
to  time,  with  due  regard  to  the  landmarks 
established  for  the  protection  of  the  citizen. 
Const  Llm.  *355.  Again  he  says:  "Due 
process  of  law  in  each  particular  case  means 
such  an  exertion  of  the  powers  of  govern- 
ment as  the  settled  maxims  of  law  permit 
and  sanction,  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to 
which  the  one  in  question  belongs."  Id.  *356. 
The  Supreme  Court  of  Tennessee  says  that, 
"when  first  adopted  in  Magna  Charta,  the 
phrase  'law  of  the  land'  had  reference  to  the 
common  and  statute  law  then  existing  in 
England,  and  when  embodied  in  our  Consti- 
tution, it  referred  to  the  same  common  law 
as  previously  modified,  and  as  far  as  suited 
to  the  wants  and  conditions  of  our  people  in  a 
new  country.  At  present,  the  'law  of  the  land' 
embraces  the  same  body  of  laws  as  still  further 
modified;  those  parts  validly  cut  off  being 
now  excluded,  and  those  parts  validly  added 
being  now  included.  Every  valid  statute  of 
the  state  now  in  existence,  whenevw  en- 
acted, is  the  present  'law  of  the  land'  In 
respect  to  the  subject-matter  of  that  statue, 
and  every  existing  enactment  passed  with 
due  form  and  ceremony  and  not  in  confiict 
with  some  provision  of  the  state  or  federal 
Constitution  is  a  valid  statute ;  and  no  statute 
otherwise  valid  is  unconstitutional  because 
affecting  life,  liberty,  or  property,  if,  when 
being  general,  it  embraces  all  persons  who 
are  or  may  be  in  like  situation  and  circum- 
stances, or,  when  being  special,  it  Is,  in  ad- 
dition, natural  and  reasonable  In  its  classifi- 
cation." Harbison  v.  Knoxvllle  Iron  Co., 
103  Tenn.  421,  437,  53  8.  W.  955,  56  L.  B.  A. 
316,  76  Am.  St  Rep.  682,  affirmed  in  183  U. 
S.  13,  22  Sup.  Ct  1,  46  L.  Ed.  05. 


The  Supreme  Court  of  Mississippi  says,  in 
Brown  v.  Levee  Commissioners,  50  Miss. 
468,  speaking  of  the  words  "due  process  of 
law,"  that  "the  principle  does  not  demand 
that  the  laws  existing  at  any  point  of  time 
shall  be  irrepealable,  nor  that  any  forma  of 
remiedles  shall  necessarily  continue.  It  re- 
fers to  certain  fundamental  rights  which 
that  system  of  Jurisprudence,  of  which  ours 
is  a  part,  has  always  recognized.  If  any  of 
these  are  disregarded  In  the  proceedings  by 
which  a  person  is  ccmdemned  to  the  loss  of 
life,  liberty,  or  property,  the  deprivation  has 
not  been  by  'due  process  of  law.' " 

The  Constitution  of  Wisconsin  originally 
declared  that  "no  person  shall  be  held  to 
answer  for  a  criminal  offense,  unless  on  pre- 
sentment or  Indictment  of  a  grand  Jury." 
Const  1848,  art  1,  t  8.  That  clause  was 
amended  in  1870  (Laws  1870,  p.  180,  c.  118), 
so  as  to  read:  "No  person  shall  be  held  to 
answer  for  a  criminal  offense  without  due 
process  of  law."  The  statute  of  1871  pro- 
vided that  the  several  courts  of  the  state 
should  possess,  and  might  exercise,  the  same 
power  and  jurisdiction  to  try  prosecutions 
on  Information  for  all  crimes  as  they  possess- 
ed and  might  exercise  in  cases  of  like  prose- 
cution on  Indictment  Laws  1871,  p.  202,  c. 
137,  §  1.  Rowan  v.  State,  30  Wis.  129,  11 
Am.  Rep.  559,  was  an  Information  for  mur- 
der, and  the  question  was  whether  the 
amendment  changed  the  meaning  of  the  Con- 
stitution, or,  in  other  words,  whether  "due 
process  of  law"  and  "on  presentment  or  in- 
dictment of  a  grand  Jury"  meant  the  same 
thing;  and  it  was  held  that  they  did  not 
The  court  said  that  the  words  "due  process 
of  law"  did  not  mean,  and  had  not  the  effect 
to  limit  the  powers  of  the  state  to  prosecu- 
tion of  crime  by  indictment,  but  meant  law 
In  its  regular  course  of  administration  ac- 
cording to  prescribed  forms  and  tu  accord- 
ance with  the  general  rules  for  the  prosecn- 
tion  of  individual  rights. 

The  Supreme  Court  of  Texas  says  that, 
when  the  words  "law  of  the  land"  were  used 
in  Magna  Charta,  they  probably  meant  the 
established  law  of  the  kingdom.  In  opposition 
to  the  Roman  law,  which  was  about  being 
Introduced  into  the  land,  but  that  now,  in 
their  most  usual  acceptation,  they  are  re- 
garded as  meaning  general  public  laws,  bind- 
ing all  the  members  of  the  CMnmunity  In 
similar  drcomstances,  and  not  partial  or 
private  laws  affecting  the  rights  of  private 
individuals.  Janes  v.  Reynolds'  Adm'ra,  2 
Tex.  250. 

The  Supreme  Court  of  California,  in  the 
Judgment  under  review  in  the  Hurtado  Case, 
followed  its  previous  decision  in  Kalloch  v. 
Superior  Court,  66  Cal.  229,  in  which  it  held 
that  the  proceeding,  as  regulated  by  the  Cout 
stltution  and  laws  of  the  state,  was  not  op- 
posed to  any  of  the  definitions  of  "due  pro- 
cess of  law"  and  "the  law  of  the  land  "  but 
was  strictly  within  such  definitions,  as  much 
as  was  a  proceeding  by  indictment,  and  took 
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from  the  accused  no  Immnnlty  nor  protection 
to  which  he  was  entitled  under  the  law. 

In  Utah,  the  words  "due  process  of  law" 
are  held  to  mean  law  In  the  regular  course 
of  administration  through  the  courts.  In  re 
McKee,  19  Utah.  231.  242,  67  Pac.  28.  Indi- 
ana holds  the  same.  State  v.  Boswell,  104 
Ind.  541,  4  N.  B.  675.  It  Is  said  in  Hoke  t. 
Henderson  16  N.  C.  1,  25  Am.  Dec.  688,  689, 
that  the  wwds  "law  of  the  land"  do  not 
mean  merely  an  act  of  the  General  Assembly, 
for.  If  they  did,  every  restriction  upon  legls- 
latlre  authority  would  be  at  once  abrogated ; 
but  that  they  mean  that  such  legislative  acts 
•s  profess  in  themselves  directly  to  punish  per- 
sons or  to  deprive  the  citizen  of  his  property 
without  trial  before  the  Judicial  tribunals, 
and  a  decision  upon  the  matter  of  right  as 
determined  by  the  laws  under  which  it  vest- 
ed, according  to  the  '  course,  mode,  and 
usages  of  the  common  law,  are  not  effec- 
tnaUy  laws  of  the  land  for  those  purposes. 
Many  of  the  other  states  ad<9t  the  view  of 
the  cases  referred  to,  but  some  of  them  hold 
the  other  way,  notably  Massachusetts,  In 
Jones  r.  Bobbins,  8  Gray,  329.  Mr.  Stephen 
says,  in  the  first  volume  of  bis  History  of  the 
Criminal  Law  of  England  (page  595),  that 
"from  the  earliest  times  the  king  accused 
persons  of  (Senses  not  capital  in  his  own 
court  by  the  agency  of  his  legal  representa- 
tives without  the  Intervention  of  a  grand 
jury." 

But  it  is  objected  that  Hnrtado  t.  Cal- 
ifornia is  not  in  point  here,  because,  the  case 
coming  within  the  Penal  Oode  of  that  state, 
Its  Constitution  expressly  authorized  pros- 
ecution by  information,  whereas  our  Consti- 
tation  gives  no  such  authority.  But  the  ob- 
jection is  not  well  taken ;  for,  if  an  informa- 
tion for  a  capital  offense  was  forbidden  by 
the  fourteenth  amendment,  the  Constitution 
of  the  state  could  not  authorize  it  In  any  cir- 
cumstances. So  the  case  is  precisely  in  point 
Thus  It  appears  that  the  practical  construc- 
tion that  onr  Constitution  has  so  long  re- 
ceived in  this  respect  accords  with  the  pre- 
vailing opinion  In  this  country,  which  we 
tliink  the  better  (pinion,  and  therefore  we 
tbe  more  readily  hold  that  our  Constitution 
does  not  require  common-law  felonies  to  be 
prosecuted  by  indictment,  and  that  C(»i8e- 
qoentiy  the  statute  in  quesion  Is  constitu- 
tional. 

In  the  rape  case,  it  appeared  that  the  girl 
consented  In  fact ;  but  she  could  not  consent 
in  law,  as  she  was  under  the  age  of  consent 
As  bearing  on  her  credibility  as  a  witness, 
and  as  tending  to  show  a  motive  to  charge 
the  respondent  with  the  crime,  the  respond- 
ent offered  to  show  by  her  on  cross-examina- 
tion that  she  was  6  or  8  months  gone  with 
cUld,  and  was  never  pregnant  before;  and 
that  ever  since  she  was  12  years  old,  down  to 
the  time  in  question,  she  had  had  sexual  in- 
tercourse with  many  different  men.  The 
state  offered  to  admit  her  pregnancy,  but  ob- 
jected to  her  being  cross-examined  as  to  her 


Intercourse  with  other  men ;  but  the  respond- 
ent did  not  want  the  admission  of  pregnancy 
unless  he  could  cross-examine  as  to  the  In- 
tercourse, which  was  not  permitted.  As  a 
general  rule,  particular  acts  of  misconduct 
are  not  provable  by  extrinsic  evidence.  In 
this  state  you  cannot  prove  by  such  evlaence 
that  a  woman  Is  a  prostitute,  for  the  pur- 
pose of  Impeaching  her  credibility  as  a  wit- 
ness (Morse  V.  PIneo,  4  Vt  281;  State  v. 
Smith,  7  Vt  141;  Spears  v.  Forrest  16  Vt 
435),  nor  that  a  witness  Is  a  notorious 
counterfeiter  (Crane  v.  Thayer,  18  Vt  162, 
46  Am.  Dec.  142),  nor  tbe  keeper  of  a 
house  of  111  fame  (State  y.  Fournler,  68  Vt 
262,  270,  85  Atl.  178). 

State  V.  Hollenbeck,  67  Vt  34,  30  Atl.  696, 
relied  upon  by  the  respondent  as  expressly 
deciding  this  question,  is  not  In  point  That 
was  an  indictment  for  rape  slmplldter,  and 
the  woman  was  of  the  age  of  consent  as 
shown  by  the  record  In  that  case  and  as  is 
Inferable  from  the  case  as  reported.  In  such 
a  case,  there  is  no  doubt  but  the  respondent 
has  a  legal  right  to  cross-examine  the  com- 
plainant as  to  her  intercourse  with  other 
men,  not  to  shake  her  credit  as  a  witness,  but 
to  show  her  consent  and  so  no  rape.  What 
Is  said  in  that  case  about  allowing  the  cross- 
examination  to  be  as  unrestricted  and  search- 
ing as  consistent  with  the  rules  of  law  re- 
lated to  the  refusal  of  the  trial  court  to  ac- 
cord to  the  respondent  his  legal  right  to 
show  by  the  complainant  that  her  relations 
with  him  were  friendly  and  cordial  at  the 
time  of  the  alleged  offense,  and  continued  so 
afterwards.  Whether  In  the  case  at  bar 
tbe  Court  could  have  allowed  tbe  cross-ex- 
amination as  matter  of  discretion  Is  a  ques- 
tion not  before  us.  As  to  a  motive  to  charge 
the  respondent  unjustly,  the  case  as  pre- 
sented would  afford  no  ground  for  such  an 
inference,  had. the  claimed  Intercourse  with 
other  men  been  shown. 

Judgment  in  Stimpson's  Case  that  there 
Is  no  error  In  the  proceedings  of  the  county 
court  and  that  the  respondent  take  nothing 
by  his  exceptions;  and  Judgment  In  Lee's 
Case  that  there  is  no  error,  and  that  sentence 
be  Imposed  and  execution  thereof  done. 


MABCT  V.  PABKER. 

(Snpreme  Court  of  Vermont    Orleans.    Oct  26. 
1905.) 

1.   SHSBIFFS— WBONOFUI,   LbVT— EVIDENCB. 

In  trover  against  a  sheriff  for  tbe  conver- 
sion of  Inmber  standing  in  the  yard  of  a  third 
person,  a  contract  between  plaintiff  and  the 
third  person  giving  plaintiff  title  to  tbe  lumber 
in  the  vard  until-  advancements  made  by  bitD 
should  Be  repaid,  leases  of  the  yard  from  the 
third  person  to  plaintiff,  and  a  quitclaim  deed 
executed  by  the  third  person,  prior  to  the  taking 
by  defendant,  conveying  the  yard  to  plainti£ 
were  admissible  in  evidence,  although  the  third 
person  remained  In  possession  and  control  of 
the  premises  until  tne  execution  of  the  quit- 
claim deed,  where  there  was  testimony  snow- 
ing that,  when  the  quitclaim  deed  was  executed. 
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plaintiff  assumed  control  of  th«  premises  and 
took  ezclusive  possession  of  the  lumber,  and 
continued  so  in  possession  until  after  the  lumber 
was  taken  by  defendant  at  tlie  instance  of  a 
creditor  of  the  third  person. 

2.  SAMK— SUFMCIKNCT   OF  EVIDKNCB. 

In  trover  against  a  sheriff  for  the  conver- 
sion of  lumber,  evidence  held  sufficient  to  show 
that  plaintiff  was  in  actual  possession  of  the 
lumber  at  the  time  of  the  conversion. 

3.  Evidence  — Plahs  ahd  Diaobamb  — Ac- 
curacy. 

A  plan  offered  in  evidence  to  show  th« 
location  of  certain  piles  of  lumber  was  properly 
admitted,  although  other  piles  of  lumber  stand- 
ing in  the  same  neighboraood  were  not  shown 
thereon,  where  the  omitted  piles  were  not  in 
controversy  and  their  location  was  wholly  im- 
g      material. 

[JMi.  Note. — Fur  cases  in  point,  see  voL  SO, 
Cent.  Dig.  Evidence,  {  1505.] 

4.  Afpeai.  —  Pbesbbvation  or  Bbbobs  — Ns- 
CE88ITT  or  Exception. 

Error  in  the  admission  of  evidence  over 
objection  is  not  before  the  Supreme  Court  for 
review,  where  no  exception  was  taken  to  such 
admission. 

[Ed.   Note. — For  cases  In  point,   see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  H  1503,  1509.] 

6.  Sake  —  Habmless  Ebbob  —  Admission  or 
Evidence. 
Error  in  allowing  a  question  asked  of  a 
witness  was  harmless,  where  the  witness  an- 
swered that  he  did  not  know  and  liad  never 
paid  much  attention  to  the  matter. 

6.  Tboveb  and  Oonvebsion— SurriouNOT  or 
Plaintiff's  Titui— Possession. 

A  person  having  actual  possession  of  chat- 
tels has  sufficient  title  thereto  to  enable  him 
to  maintain  trover  against  a  stranger  for  their 
conversion. 

[Ed.  Note. — For  cases  in  point,  see  voL  4t, 
Coit.  Dig.  Trover  and  Conversion,  |  121.] 

7.  Same— Burden  of  PBOor. 

Where  plaintiff  in  an  action  of  trover, 
was  In  actual  possession  of  the  property  at 
the  time  of  the  conversion,  the  bunlen  was  on 
defendant  to  show  a  better  title  than  plain- 
tiff's in  some  other  person  and  also  to  connect 
himself  with  such  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Coit.  Dig.  Trover  and  Conversion,  |  216.] 

8.  Appeai/— Review  or  Facts." 

The  action  of  the  trial  court  in  sustaining 
a  verdict  as  not  against  the  weight  of  the  evi- 
dence is  discretionary,  and  not  revisable  by  the 
Supreme  Court. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  g  3872.] 

9.  Tbiai,  —  Vebdict  —  Impeachuent  —  Arn> 

DAVITS  or  JUBOBS. 

Affidavits  of  jurors  to  the  effect  that  they 
misunderstood  the  law  of  the  case  or  the  instruc- 
tions of  the  court  will  not  be  received  to  im- 
peach or  set  aside  their  verdict. 

[Ed.  Note. — For  cases  in  point  oee  vol.  46, 
Cent  Dig.  Trial,  {  813.] 

Exceptions  from  Orleans  County  Court; 
Rowell,  Judge. 
Action  by  Frank  F.  Marcy  against  Chester 

5.  Parker.  There  was  Judgment  for  plain- 
tiff, and  defendant  excepted  and  petitioned 
for  a  new  trial.  Judgment  affirmed,  and 
petition  dismissed. 

Argued  before  TYLER,  MUNSON,  START, 
WATSON,  HASEI/rON,  and  POWERS,  JJ. 

J.   W.   Redmond  and   W.   R.  Aldrlch,   fwr 
plaintiff'.    Young  &  Young,  for  defendant 


WATSON,  3.  Tins  Is  on  action  of  trover 
for  the  alleged  conversion  of  a  quantity 
of  lumber.  The  plaintiff's  evidence  tended 
to  show  that  the  defendant  took  and  sold 
about  30,000  feet  of  2-inch  hardwood  planks, 
which  plaintiff  claimed  to  own  by  purchase 
from  R.  B.  Lang,  of  Barton,  and  also  to  bold, 
as  against  the  defendant,  by  virtue  of  bla 
claimed  possession  thereof.  The  defendant, 
who  was  a  deputy  sheriff,  denied  that 
the  plaintiff  was  either  owner  or  possessor 
of  the  property.  Be  admitted  the  taking 
and  selling  of  the  planks  in  question,  but 
claimed  and  his  evidence  tended  to  show 
that  they  were  previously  conditionally  sold 
to  Lang  by  Taplin  &  Rowell,  and  that  in 
payment  therefor  they  took  Lang's  two  lien 
notes,  each  payable  one  day  after  date  and 
duly  recorded;  that  the  lien  notes  covered 
all  the  2-lncfa  hardv^ood  planks  shipped  by 
Taplin  ft  Rowell  to  Lang  from  October  7, 
1003,  to  November  20,  1903,  inclusive,  and 
that  they  covered  no  other  or  different  2-liich 
hardwood  planks;  that  said  planks  were 
piled  in  the  Long  millyard  in  a  certain 
large  double  pile,  just  west  of  the  spur  track, 
and  in  one  other  stack  just  south  of  and  next 
to  the  double  pile  in  the  same  row,  and  none 
of  said  lumber  was  piled  in  any  other  stack 
or  pile ;  that  shortly  Ijefore  January  20,  1904, 
Taplin  ft  Rowell  placed  the  two  lien  notes, 
then  overdue  and  unpaid,  in  his  hands  as 
deputy  sheriff,  and  directed  him  to  enforce 
them  against  the  2-lnch  hardwood  planks 
described  in  each ;  and  that  by  virtue  of  said 
lien  notes  he  took  and  sold  the  same  2-Inch 
hardwood  planks  described  therein  and  none 
other,  and  applied  the  net  proceeds  thereof 
to  the  notes  In  proportion  as  the  planks 
were  covered  by  them,  respectively.  The 
plainturs  evidence  tended  to  show  that  the 
defendant  took,  moved,  and  sold  all  the  2-incb 
hardwood  planks  in  the  said  double  pile  and 
the  single  pile  directly  south  of  and  next  to 
it,  and  also  nearly  all  of  another  stack  just 
south  of  the  one  last  named  and  on  the  same 
side  of  the  spur  track,  and  that  the  planks 
which  the  defendant  admitted  that  he  took 
and  sold  were  in  fact  delivered  at  the  Lang 
millyard  at  an  earlier  date  than  October  7, 
1903,  and  were  largely  planks  which  had  been 
piled  there  as  early  as  the  first  part  of 
August,  1003,  ond  were  not  covered  by  the 
lien  notes.  In  connection  with  the  general 
verdict  for  the  plaintiff,  the  jury  made  a  si>e- 
dal  finding  that  the  hardwood  planks  which 
the  defendant  took  and  sold  were  not  covered 
by  the  lieu  notes. 

It  appeared  that  prior  to  December  8. 
1903,  Lang  was  the  owner  of  the  millyard 
and  premises  known  as  the  "R.  B.  Lang  mill 
property"  at  South  Barton.  The  lumber  In 
controversy,  at  the  time  it  was  moved  away 
by  the  defendant,  was  located  on  these  prem- 
ises, plied  or  stacked  in  the  millyard.  Sub- 
ject to  defendant's  exception,  and  for  the 
purpose  of  showing  tliat  at  tlie  time  in  ques- 
tion the  possession  of  the  millyard  waa  la 
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himself,  the  plalatUt  Introduced  In  evidence 
a  contract,  two  leases,  and  a  qnltclaim  deed. 
The  contract  was  made  and  executed  Sep- 
tember  30,  1902,  by  and  between  Lang  and 
the  plaintiff.  By  Its  prorlslonB,  in  considera- 
tion of  advancements  to  be  made  by  the 
plaintiff,  Lang  agreed  to  ship  to  the  order  of 
the  plaintiff  all  the  lumber  cut  out  of  the 
then  coming  season's  stock  of  logs,  that  the 
plaintiff  should  do  the  exclusive  marketing 
thereof,  and  that  Lang  should  manufacture 
and  car  the  lumber  according  to  plaintiff's 
directions.  The  plaintiff  agreed  to  advance 
to  Lang  a  certain  sum  of  money  per  1,000  feet 
when  the  logs  were  cut  and  piled  on  skids 
on  the  "railroad  lots,"'  a  further  sum  when 
hauled  to  Lang's  mill,  a  further  sum  when 
the  logs  were  sawed  and  the  lumber  stuck 
up,  and  a  further  sum  when  the  lumber  was 
planed  and  loaded  on  the  cars  at  South 
Barton.  He  also  agreed  to  advance  money  to 
Lang  on  all  other  logs  purchased  by  him,  at 
different  stages,  from  the  time  when  they 
should  be  delivered  at  Lang's  mill  to  the 
loading  of  the  lumber  on  the  cars,  inclusive. 
It  further  stated:  "It  is  agreed  and  under- 
stood by  the  parties  that  all  logs  and  the 
lumber  manufactured  therefrom,  when  de- 
livered at  or  about  the  Lang  mill,  shall  be- 
come the  sole  and  entire  property  of  said 
Marcy,  and  so  remain  until  all  advancements 
made  by  the  said  Marcy  and  the  interest 
thereon  are  fully  paid."  The  contract  was 
to  continue  in  force  until  the  lumber  from  the 
then  coming  season's  stock  of  logs  should  be 
disposed  of  according  to  its  terms.  On 
September  28,  1903,  this  contract,  by  agree- 
ment in  writing  on  the  back,  was  extended  to 
continue  in  force  until  all  the  lumber  man- 
ufactured from  "the  past  season's  cut  of 
logs,  and  from  the  logs  to  be  hereafter  cat 
on  lots  Nos.  130  and  131  (mentioned  in  a  deed 
from  R.  B.  Lang  to  Frank  F.  Marcy,  dated 
November  S,  A.  D.  1902),  is  fully  marketed." 
The  evidence  showed  that  the  lots  referred  to 
in  the  contract  as  "railroad  lots"  were  owned 
by  the  plaintiff  and  that  the  logs  cut  thereon 
nnder  the  contract  belonged  to  him.  True, 
this  written  contract  did  not  in  itself  refer 
to  any  of  the  lumber  in  dispute;  but  the 
plaintiff's  evidence  tended  to  show  that  by 
subsequent  parol  agreement  it  was  made  to 
cover  all  sawed  lumber  bought  by  Lang  and 
delivered  at  the  Lang  mlllyard,  which  would 
Include  the  lumber  in  question.  Thus,  in 
re-examtnation,  the  plaintiff  testified  respect- 
ing such  sawed  lumber  as  follows:  "Q. 
Ton  may  state  the  substance  of  what  was 
said  between  you  and  Mr.  Lang  about  that 
lumber  that  he  should  buy.  A.  At  various 
ttnes  I  was  to  pay  for  what  lumber  was  de- 
livered on  my  ground  and  put  in  my  posses- 
BioD,  and  It  was  to  be  treated  the  same  as  the 
Ios».  Q.  Same  as  the  logs  under  the  con- 
tract?   A.  Yes,  tta." 

The  leases  were  from  Lang  to  the  plaintiff, 
and  of  the  Lang  mlllyard  where  the  lumber 
was  piled— one  dated  October  1,  1903,  and 


recorded  on  the  8th  day  of  the  same  month, 
with  term  to  October  1,  1903;  the  other 
dated  September  28,  1903,  and  recorded  the 
next  day,  term  to  begin  at  the  expiration 
of  the  former  lease  and  to  continue  one 
year.  The  defendant's  counsel  objected  to 
the  admission  of  the  written  contract  and 
the  two  leases  on  the  ground  that  they  were 
immaterial.  The  quitclaim  deed  was  from 
Lang  to  the  plaintiff,  dated  and  delivered 
December  8, 1903,  and  recorded  the  next  day, 
conveying  Lang's  mill  property  at  South 
Barton,  including  the  mlllyard  on  which  the 
lumber  in  dispute  was  located  at  the  time 
it  was  taken  by  the  defendant  Defendant 
objected  to  its  admission  on  the  ground  that 
it  also  was  immaterial,  being  dated  after 
the  defendant's  lien  notes  were  executed  and 
recorded.  In  the  light  of  the  parol  evidence 
showing  the  situatloa  of  the  parties,  the 
subject-matter  of  these  four  documents, 
and  the  surrounding  circumstances  when 
they  were  respectively  executed,  there  can 
be  no  doubt  regarding  their  materiality. 
They  were  so  connected  with  the  lumber 
transaction  between  Lang  and  the  plaintiff 
as  to  form  a  part  of  it.  They  constituted 
dlffwent  steps  therein,  from  the  time  when 
the  plaintiff  engaged  to  advance  money  to 
Long  on  the  logs  cut  on  the  plaintiff's 
lots,  and  on  all  other  logs  purchased  by 
Lang  at  market  price,  and  the  lumber  sawed, 
at  different  stages  of  the  work,  with  an 
agreement  that  all  logs  and  the  lumber 
manufactured  therefrom,  when  delivered  at 
the  Lang  mill,  should  "become  the  sole  and 
entire  property  or'  the  plaintiff,  and  so  re- 
main until  all  advancements  made  by  him 
should  be  fully  paid,  and  a  subsequent  parol 
agreement  that  all  other  lumber  furnished 
by  Lang  was  to  be  treated  the  same  as  logs, 
to  the  time  when,  finding  that  Lang  "was 
running  things  wrong,"  the  plaintiff  received 
the  quitclaim  deed  and  took  possession  of 
the  property.  True,  the  evidence  showed 
that  Lang  was  in  the  occupancy  of  the  mill- 
yard  during  all  the  time  covered  by  the 
terms  of  the  two  leases  until  he  gave  the 
quitclaim  deed;  yet  the  plalntUTs  evidence 
tended  to  show  that  when  he  received  the 
deed  he  put  men  In  charge  of  the  mill  and 
mlllyard,  and  kept  them  in  charge  thereof 
until  after  the  defendant  took  the  lumbw 
in  dispute,  and  that  soon  after  the  plaintiff 
received  the  deed,  and  before  the  lumber  in 
question  was  taken  away  by  the  defendant, 
Lang  ceased  to  work  in  or  about  the  mill  or 
mlllyard,  left  the  premises,  and  ceased  to 
exercise  any  control  over  the  mill  premises, 
or  the  property  there,  or  the  business  th»e 
carried  on.  Especially  is  the  materiality  of 
this  documentary  evidence  obvious  if,  as 
the  plaintiff  claims,  the  testimony  tended 
to  show  that  he  took  exclusive  poenession 
of  all  the  lumber  in  the  mlllyard  on  or  about 
the  day  he  received  the  quitclaim  deed,  and 
continued  so  in  posBession  till  after  the  lum- 
ber in  controversy  was  taken. 
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Tbe  defendant  denies  that  the  teetimooy 
tended  to  abow  tbat  plaintifl  took  pooaes- 
■ion  of  tbe  lumber  In  controTersr.  beyond 
sach  constructive  possession  as  tlie  quitclaim 
deed  and  leases  gave  him,  if  any.  We  are 
referred  to  tbe  transcript  of  the  evidence 
to  determine  this  question.  In  addition  to 
tbe  evidence  before  referred  to^  tbe  plain- 
tiff testified  in  substance  tbat  what  lum- 
ber Liang  bought  and  delivered  into  tbe  mill- 
yard,  into  tlie  plaintiff's  possession,  be 
(plaintiff)  was  to  pay  for,  and  had  done  so ; 
tbat  Lang  would  write  down  to  him  tbat  he 
(Lang)  had  so  much  lumber  or  logs  and 
had  done  so  much  work,  and  the  plaintiff 
would  send  him  a  check  to  pay  for  the  lum- 
ber which  he  said  was  delivered  in  the  yard ; 
tbat  when  be  took  tbe  quitclaim  deed  be 
took  Lang's  "interest  in  everything";  tbat 
about  the  time  he  took  tbe  deed  he  put  Mr. 
Robinson  in  cliarge  of  his  interests  there, 
and  also  S.  A.  Hunt  at  different  times.  Hunt 
was  produced  as  a  witness  by  tbe  irialntlff, 
and  testified  in  substance  tliat  be  worked 
for  the  plaintifl  from  December  22,  1903, 
until  July,  1904 ;  that  be  was  tbe  plaintiff's 
foreman  in  charge  of  the  property  at  tbe 
Lang  mill ;  that  he  did  the  scaling  of  lumber 
in  the  miUyard,  took  care  of  the  lumber 
there,  and  did  the  shipping;  that  within  a 
few  days  after  December  22d,  when  be  was 
first  put  in  charge,  he  went  through  all  the 
lumber  in  the  miUyard,  Including  that  taken 
by  tbe  defendant,  and  estimated  it  "to  deter- 
mine somewhere  near  what  we  had  of  dif- 
ferent kinds."  Robinson  was  called  by  the 
plaintiff,  and  testified  that  he  went  to  work 
there  for  the  plaintiff  December  4,  1903,  and 
remained  as  foreman  in  charge  inside  until 
some  time  in  March  following;  that  he  was 
there  when  the  defendant  took  the  lumber, 
and  tbat  be  helped  Hunt  make  estimates 
of  the  piles  of  planks  in  question  before 
the  defendant  moved  them.  Bert  Sheldon 
testified  that  he  was  bookkeeper  for  Lang 
until  tbe  plaintiff  took  possession,  and  after 
that  he  worked  in  the  same  capacity  there 
for  tbe  plaintiff;  and,  as  we  have  before 
observed,  tbe  plaintiff's  evidence  tended  to 
show  that  Lang  went  away  soon  after  be 
gave  tbe  quitclaim  deed,  and  had  nothing 
to  do  with  tbat  property  or  business  there- 
after. Certainly  this  evidence  tended  to 
show  that  with  tbe  taking  of  the  quitclaim 
deed  the  plaintiff  took  the  actual  possession 
of  all  the  lumber  in  tbe  miUyard,  and  was 
thus  In  possession  when  the  planks  in  dis- 
pute were   moved  away  by  the  defendant. 

A  plan  prepared  by  the  plaintUTs  witness 
Hunt,  purporting  to  show  four  piles  of 
lumber  on  the  west  side  of  the  railroad 
siding  running  to  tbe  Lang  mill,  numbered 
1.  2,  3,  and  4,  from  which  plaintiff  claimed 
defendant  took  lumber,  and  two  piles  on 
the  mill  platform,  numbered  6  and  6,  was 
offered  and  received  in  evidoice,  in  connec- 
tion with  the  testimony  of  tbe  witness,  to 
explain  and  make  clear  what  he  was  talking 


about  with  respect  to  what  lumbtf  was 
moved  and  where  tbe  lumber  which  was 
moved  was  situated  before  moving  with 
respect  to  this  siding.  Before  the  plan  was 
admitted  the  witness  testified  on  cross-ex- 
amination that  between  tbe  piles  2  and  3 
was  a  pile  of  white  birch,  and  that  about 
half  its  bigness  further  from  the  track  on 
tbe  same  side  "was  another  pile  of  hard- 
wood, not  a  stack,  but  heaped  up,  piled  up." 
That  tbe  plan  shows  with  reasonable  ac- 
curacy the  situation  of  ttie  piles  marked 
thereon  had  previously  been  testified  by  tbe 
plaintiff.  Defendant  excepted  to  its  ad- 
mission because  it  did  not  show  these  otber 
piles  and  was  misleading;  that  it  was  not 
a  correct  representation  of  tbe  piles  tbat 
were  there  at  tbe  time  defendant  to<^  the 
planks  sued  for.  The  two  piles  of  lumber 
which  tbe  evidence  shows  were  not  represent- 
ed on  the  plan  were  not  in  controversy  and 
could  have  no  bearing  on  any  issue  before  the 
Jury.  There  was  no  dispute  as  to  the  loca- 
tion of  the  six  piles  represented  tbereon 
with  reference  to  each  other  nor  with  refer- 
ence to  the  q>ur  track.  The  location  of  any 
otber  piles  was  wholly  immaterial,  and  their 
representation  on  the  plan  could  not  have 
made  the  testimony  of  tbe  witness  any 
clearor  to  the  jury.  The  plan  was  admitted 
for  a  particular  purpose,  and  in  the  ruling 
there  was  no  error.  The  case  of  Hale  v. 
RiOu  48  Vt  217,  U  full  authority  for  this 
holding. 

The  plaintiff  called  B.  C.  Berry  as  a  wit- 
ness, who  testified  tbat  tbe  defendant  pointed 
out  to  him  tbe  stacks  of  lumber  in  the  mill- 
yard,  which  be  claimed  be  had  taken,  and 
placed  them  in  charge  of  tbe  witness  as 
keeper;  that  there  was  one  solid  or  double 
stack  and  five  others,  making  six  in  all.  If 
tbe  double  one  is  called  two.  After  testify- 
ing on  which  side  of  the  track  the  stadn 
were,  the  witness  was  shown  tbe  plan  and 
asked  to  state  if  it  represented  the  situation 
of  tbe  stacks  that  he  was  put  in  charge  of. 
To  this  the  defendant's  counsel  objected; 
but  no  exception  was  taken  to  its  admlsBion, 
and  tbe  question  is  not  before  us.  In  re- 
examination the  witness  was  asked  when. 
If  ever,  he  first  noticed  that  pile  3  on  tbe 
plan  was  moved.  Defendant's  counsel  ob- 
jected to  tbe  witness  being  allowed  to  testi- 
fy by  tbe  number  on  tbe  plan,  and  except- 
ed to  tbe  allowance  of  the  question.  Tbe 
witness  answered  tbat  be  did  not  know 
as  he  could  answer  tbat  correctly;  that  It 
was  a  mattor  which  be  never  paid  much  at- 
tention to.  We  need  not  consider  this  ex- 
ception, since  tbe  answer  was  harmless. 

At  the  close  of  tbe  testimony  the  defend- 
ant moved  for  a  verdict  on  tbe  ground  tbat 
(1)  no  title  is  shown  in  the  plaintifl  to  any 
of  the  property  which  defendant  took,  re- 
moved, and  sold;  (2)  there  is  no  evidence 
tbat  tbe  plaintiff  had  rightfully  any  posses- 
sion of  tbe  lumber  which  any  of  the  testi- 
mony tends  to  show  was  taken  possession 
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of  or  moTed  by  the  defendant;  and  (8)  there 
Is  no  evidence  In  the  case  tending  to  show 
or  establish  facts  entitling  plaintiff  to  recov- 
er. The  motion  was  overruled,  to  which  de- 
fendant excepted.  As  we  have  already  seen, 
the  evidence  tended  to  show  the  acjtual  pos- 
session of  the  inmber  In  question  In  the 
plaintiff  at  the  time  the  defendant  took 
It.  The  special  finding  of  the  jury  that  the 
lumber  sold  by  the  defendant  was  not  cov- 
ered by  the  Hen  notes  shows  that  as  to 
tbat  lumber  the  defendant  stood  as  a  stran- 
ger. The  motion  was  rightfully  overruled, 
for  a  person  having  the  actual  possession 
of  chattels  has  a  sufficient  title  thereto  to 
enable  blm  to  maintain  trover  against  a 
stranger  for  their  conversion.  Knapp  & 
Woiden  v.  Winchester,  11  Vt.  361;  Potter  v. 
Washburn,  13  Vt  558,  37  Am.  Dec.  615. 

The  court  charged  the  Jury,  among  other 
things,  that  "there  is  no  controversy  •  •  • 
upon  the  testimony  in  the  case  but  that  be- 
fore and  at  the  time  the  lumber  was  thus 
taken  from  the  mlllyard  the  plaintiff  was 
In  full  and  actual  possession  of  the  mlllyard 
and  of  the  Inmber  thus  taken  away.  The 
testimony  shows  in  substance  that  on  the 
3d  day  of  December  last  the  plaintiff  took 
a  quitclaim  deed  from  Lang,  and  that  deed 
on  Inspection  seems  to  cover,  and  it  is  con- 
ceded by  covinsel,  as  I  understand,  does 
cover,  the  I^ang  mill  and  mlllyard  and  the 
appurtenances.  I  don't  think  there  is  any- 
thing in  that  deed  showing  that  any  Inmber 
In  the  mlllyard  was  conveyed  by  It  There 
is  not  I  have  read  It  The  testimony  fur- 
ther is  that  on  the  4th  day  of  December 
the  plaintiff  put  men  In  charge  of  the  mill 
and  the  yard,  and  the  testimony  further  is 
that  pretty  soon,  and  In  the  month  of  Decem- 
ber, and  before  the  lumber  was  taken  away 
by  the  defendant  Lang  moved  away,  went 
away,  so  that  left  the  plaintiff  in  the  full 
actual  possession  of  the  lumber  in  the  yard." 
To  this  part  of  the  charge  the  defendant 
excepted  aa  follows:  (1)  That  the  plaintiff 
was  In  full  and  actual  possession  of  the 
lumber  in  controversy  at  the  time  it  was 
taken  by  the  defendant;  (2)  that  the  effect 
of  the  quitclaim  deed  and  the  possession  of 
the  land  conveyed  to  the  plaintiff  gave  him 
the  full  and  actual  possession  of  the  lum- 
ber In  controversy.  Immediately  after  the 
above  exceptions  were  taken,  the  plaintiff's 
counsel  asked  the  defendant's  counsel  wheth- 
er they  claimed  the  "right  to  go  to  the  Jury 
upon  the  question  as  to  the  trudi  of  what 
the  plaintiff  says  in  respect  to  putting  Hunt 
in  charge,  and  what  Hunt  says  in  respect 
of  being  in  charge,  and  what  Robinson  says 
in  respect  of  being  in  charge,  of  the  property, 
the  mlllyard  there."  To  which  the  defend- 
ant's cotmsel  replied,  "We  have  no  testimo- 
ny on  that  subject"  and,  fiurther,  that  "the 
legal  effect  of  this  testimony  \b  not  sufficient 
to  give  the  plaintiff  legal  possession  of  the 
property."  We  have  already  discussed  the 
]dahitur>  evldencp  sbowlnK  tbe  title  and 


possession  of  the  mill  property,  including 
the  mlllyard,  in  the  plaintiff  under  the  quit- 
claim deed,  and  his  possession  of  all  the 
Inmber  in  the  mlllyard  before  and  at  tbe 
time  the  lumber  in  question  was  taken  by 
the  defendant,  and  further  discussion  of  it 
is  unnecessary.  We  think  the  legal  effect 
of  this  evidence,  undisputed,  U  as  stated  in 
the  charge  above  quoted,  and  that  the  excep- 
tions thereto  are  without  force. 

The  court  further  Instructed  tbe  Jury  that, 
there  being  no  controversy  bnt  that  the 
defendant  did  take  away  lumber  there  as 
indicated  in  the  part  of  the  charge  above 
quoted,  the  burden  was  upon  him  to  show 
that  he  had  a  right  to  take  it  because  by 
taking  it  be  Invaded  the  plaintiffs  posses- 
sion, and  the  possession  that  the  plaintiff 
had  was  sufficient  title  as  against  the  defend- 
ant unless  he  could  show  a  better  right 
than  the  possessory  right  of  tbe  plaintiff, 
to  which  the  defendant  excepted.  But  in 
this  there  was  no  error.  Actual  possession 
of  personal  property  is  enough,  prima  facie, 
to  sustain  an  aption  of  trover  for  its  conver- 
sion against  any  one  except  the  true  owner 
or  one  connecting  himself  in  some  way 
with  the  tme  owner.  In  such  circumstances, 
in  order  to  defeat  a  recovery,  the  burden  Is 
on  the  defendant  not  only  to  show  a  bet- 
ter title  in  some  other  person,  but  also  his 
connection  with  such  other  person.  White 
V.  Bascom,  28  Vt  268;  Wooley  v.  Bdson, 
85  Vt  214. 

The  defendant  moved  to  set  aside  the  ver- 
dict because  (1)  It  is  contrary  to  the  evi- 
dence; (2)  the  uncontradicted  evidence  In  the 
case  shows  that  a  portion  of  the  planks 
which  were  taken  by  the  defendant  were 
the  planks  of  Taplln  &  Rowell,  and  were 
the  same  planks  covered  by  the  lien  notes; 

(3)  the  evidence  shows  that  a  large  part  of 
the  planks  which  defendant  took  were 
planks  described  in  the  Hen  notes  of  Taplin 
&  Rowell,  under  which  he  was  acting;  and 

(4)  the  verdict  la  excessive  and  gives  the 
plaintiff  damages  for  taking  more  lumber 
than  any  testimony  in  the  case  tends  to 
show  that  defendant  did  take,  which  be- 
longed to  plaintiff.  The  motion  was  over- 
ruled, to  which  defendant  excepted.  As  we 
have  before  seen,  the  exceptions  state  that 
the  defendant  claimed  and  his  evidence  tend- 
ed to  prove  that  the  lien  notes  before  men- 
tioned covered  all  the  2-inch  hardwood 
planks  shipped  by  TapHn  &  Rowell  to  Lang 
from  October  7,  1003,  to  November  20,  1903, 
Inclusive,  and  that  they  covered  no  other  or 
different  hardwood  planks,  and  also  that 
the  plaintiff's  evidence  tended  to  show  that 
tbe  planks  which  tbe  defendant  admitted 
he  took  and  sold  ^ere  In  fact  delivered  at 
the  Lang  mlllyard  at  an  earlier  date  than 
October  7,  1903,  and  that  they  were  largely 
planks  that  had  been  piled  there  as  early  as 
the  first  part  of  August  of  that  year.  De- 
fendant's evidence  further  tended  to  show 
that  Taplin  &  Bowell  sold  no  2-lncb  hard- 
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wood  planks  to  Lang,  except  10,834  feet 
sold  conditionally  July  1,  1903,  and  the 
planks  sold  between  October  Ttli  and  No- 
vember 20th,  inclusive,  which  were  covered 
by  the  two  lien  notes,  and  that  Lang  bought 
no  other  2-inch  hardwood  planks  of  the 
same  kind  and  quality  from  any  one  else 
during  the  summer  or  fall  of  that  year,  and 
that  he  bought  no  2-lnch  maple,  birch,  and 
beech  planks  of  any  one  in  tliat  year,  ex- 
cept from  Taplln  &  Rowell.  The  plaintiff 
claimed  that  Taplln  &  Rowell  did  sell  to 
Lang  during  that  summer  and  fall  more 
2-inch  hardwood  planks  of  the  kind  and 
quality  in  question  than  above  stated,  and 
that  Lang  must  have  received  other  2-lnch 
hardwood  planks  of  the  same  kind  and  quali- 
ty of  some  one  else  during  that  summer  and 
fall,  and  claimed  that  the  evidence  tended 
so  to  show.  The  defendant  denied  that  the 
evidence  had  such  a  tendency,  and  we  are 
referred  to  the  ofBcial  transcript  of  the 
evidence  to  determine  It  We  have  exam- 
ined the  evidence  as  shown  by  the  transcript 
and  think  Its  tendency  bears  ont  the  claim 
of  the  plaintiff  in  this  respect.  The  motion 
to  set  aside  the  verdict,  as  far  as  It  was 
based  upon  the  claim  that  It  was  without 
evidence,  was  therefore  properly  overruled. 
And  to  the  extent  that  the  motion  is  based 
upon  the  ground  that  it  is  against  the  weight 
of  evidence,  the  action  of  the  court  below 
was  dlcretionary,  and  not  revlsable  here. 

This  disposes  of  all  the  exceptions  upon 
which  the  defendant  relies  as  showing  error, 
and  Judgment  is  affirmed. 

The  defendant  has  brought  a  petition  for 
a  new  trial  upon  the  ground  that  a  part  of 
the  Jury  wholly  misapprehended  the  effect 
of  the  charge  and  rendered  a  different  ver- 
dict by  reason  thereof  than  they  otherwise 
would.  The  petition  Is  supported  by  the 
affidavits  of  five  of  the  Jurors  who  sat  on 
the  case,  and  by  no  other  evidence.  The 
law  is  well  settled  In  this  state  that  the 
affidavits  of  Jurors  who  sat  on  a  case  will 
not  be  received  to  impeach  or  set  aside  their 
verdict,  and  that  their  affidavits  to  the 
effect  that  they  misunderstood  the  law  of 
the  case  or  the  instructions  of  the  court 
come  within  this  rule.  Sheldon  v.  Perkins, 
37  Vt  650;  Carpenter  v.  WiUey,  65  Vt.  177, 
26  Atl.  488;  Tarbell  v.  Tarbell,  60  Vt.  486, 
16  Ati.  104. 

The  petition   Is  dismissed,   with  costs. 


GOODWILL  et  al.  v.  HBIM. 

(Supreme  Court  of  Pennsylvania.    June  22, 
1905.) 

1   Partnership — Accotjntinq — Interest. 

Before  a  settlement  of  partnership  ac- 
counts, interest  is  not  chargeable,  aniesa  de- 
manded by  the  equities  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Partnership.  «S  120,  121.] 

2.  Same. 

Where  the  control  of  the  finances  and  busi- 
ness of  a  firm  are  given  a  liquidating  partner, 


and  he  has  made  no  claims  on  his  copartner  for 
interest  on  moneys  withdrawn,  none  should  be 
allowed  in  an  accounting. 

Appeal  from  Court  of  Common  Pleas, 
Northumberland  County. 

Bill  by  Phillip  Goodwill  and  others  against 
Andrew  A.  Helm.  Decree  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Charles  M.  Clement,  S.  P.  Wolverton,  and 
W.  H.  M.  Oram,  for  appellants.  George  W. 
Ryon  and  Samuel  Heckert,  for  appellee. 

ELKIN,  J.  This  case  comes  before  ns 
venerable  with  age.  The  original  bill  was 
filed  March  21,  1879,  and  from  that  time  to 
the  present  the  questions  Involved  have  been 
before  the  masters,  the  court  below,  and  here 
for  consideration  and  determination.  Most 
of  the  original  coimsel  connected  with  the 
case  have  departed  this  life,  and  the  two 
principal  litigants  are  now  numbered  with 
the  dead.  It  could  serve  no  useful  purpose 
to  undertake  a  review  In  detail  of  the  com- 
plicated partnership  accounts  extending  over 
a  period  of  about  40  years.  This  work  has 
been  done  by  expert  accountants,  and  by  able 
counsel  representing  the  parties  to  the  con- 
troversy. We  are  not  Inclined  to  disturb  the 
findings  of  fact  nor  the  conclusions  of  law 
stated  by  the  masters  and  approved  by  the 
court  below,  except  in  one  particular,  where- 
in we  believe  there  was  error.  When  the 
original  account  was  filed  in  1885,  the  ac- 
counting partner  was  credited  with  interest 
on  certain  sums  of  money  withdrawn  by  the 
other  partner,  as  follows,  to  wit:  On 
13,119.56  from  November  30.  1871,  13  years, 
11  months,  $2,604.82;  on  $75  from  April  8. 
1872,  13  years,  6  months  and  22  days,  $61.02; 
on  $115.83  from  July  8,  1872,  13  years,  3 
months  and  22  days,  $92.51;  on  $160  from 
October  8,  1872,  13  years  and  22  days. 
$117.55— total,  $2,875.50.  We  have  exam- 
ined the  testimony  with  care,  but  have  not 
been  convinced  that  the  interest  charged  Is 
Justifiable  under  the  circumstances.  The  ac- 
counting partner  had  the  exclusive  control  of 
the  finances  and  business  of  the  firm  and  bad 
made  no  demand  for  a  settlement,  and  no 
claim  for  Interest  on  the  amounts  withdrawn 
and  on  which  Interest  was  allowed.  The  gen- 
eral rule  Is  that  interest  will  not  be  allowed 
on  partnership  accounts  until  there  has  been 
a  settlement  of  the  same.  It  Is  true  this 
court  has  frequently  said  that  the  allowance 
or  refusal  of  Interest  In  the  settlement  of 
partnership  accounts  depends  upon  the  cir- 
cumstances of  each  particular  case.  Gyger's 
Appeal,  62  Pa.  73,  1  Am.  Rt^.  882;  Grubb's 
Appeal,  66  Pa.  117;  Jones  v.  Farquhar,  186 
Pa.  386,  40  Atl.  1134;  Brenner  v.  Carter.  20S 
Pa.  76,  52  Atl.  178;  Kelley  v.  Shay,  206  Pa. 
215,  65  Atl.  927.  In  some  of  these  cases  the 
rule  has  been  recognized  that  the  defendant 
will  not  be  charged  with  Interest  on  overdrafts 
where  there  Is  no  evldoice  of  an  agreement  to 
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pay  IntereBt,  and  where  It  aK>ean  that  the 
liquidating  partner  who  was  acqnalnted  with 
tbe  acconnt  never  made  demand  on  the  de* 
fendant  for  settlement  or  for  Interest  until 
be  filed  his  bill  after  the  dlssolntlon  of  tbe 
partnership.  Interest  should  not  be  allowed 
on  partnership  accounts  t>efore  there  has 
been  an  accounting  or  settlement  of  tbe  same, 
unless  under  the  peculiar  facts  and  drcum- 
gtanoes  surrounding  tbe  case  the  equities  de- 
mand that  interest  be  charged.  In  tbe  case 
at  bar  we  do  not  discover  such  peculiar  facts 
or  circumstances  as  would  Justify  a  departure 
from  the  general  rule.  There  was  no  agree- 
mmt  to  pay  interest  between  tbe  partners. 
No  demand  was  made  by  the  defendant  for 
settlement  of  tbe  account,  tbe  payment  of 
balances,  or  for  Interest  on  the  same  before 
the  bin  was  filed.  Under  these  facts  tbe 
masters  and  tbe  court  below  erred  In  allow- 
ing the  accounting  partner,  in  the  acconnt 
filed  In  1885,  interest  amounting,  as  above 
stated,  to  12376.60.  This  sum  should  be  de- 
ducted from  tbe  balance  found  due  at  that 
time,  and  the  interest  charged  upon  said 
sum  after  1885,  In  the  later  accounts,  should 
also  be  deducted.  All  of  the  remaining  as- 
idgnmenta  of  error  are  overruled. 

Decree  reversed,  and  it  is  ordered  and  di- 
rected that  the  record  be  remitted  to  tbe 
court  below,  to  be  modified  and  corrected  In 
accordance  with  this  opinion. 


KEAIa   estate  trust  CO.  ▼.  PBRRT 

COUNTI  R.  CO.  et  al.    (No.  1.) 
(Supreme  Court  of  Pennsylvania.    Oct.  9,  1905.) 

Railroads  —  Mobtoagk  Fobeclos-osb  — 
Rights  and  Liabilities  of  Pubchask^— 
Suit  bt  Bondholdebs. 
A  decree  in  mortgage  foreclosure  of  a 
railroad  authorized  the  purchasers  to  use  txinds 
as  purchase  money,  and  the  amount  due  on  the 
bonds  was  fixed  by  the  court.  Tbe  purchasers 
purchased  bonds  designated  in  the  decree  in  re- 
liance thereon  and  applied  them  on  their  bid, 
receiving  a  deed  for  the  property,  and  there- 
after organized  a  new  corporation  and  expend- 
ed large  sums  of  money  in  tbe  improvement  of 
the  property.  Held,  that  bond  owners,  having 
notice  of  the  decree  and  proceedings  and  of 
!(ttcb  purchase  and  payment,  had  no  standing 
to  petition  many  years  thereafter  for  a  change 
of  the' decree,  so  as  to  correct  any  Ineqaality 
among  tbe  bondholders. 

Appeal  from  Court  of  Common  Pleas,  Per- 
ry County. 

Bill  by  the  Real  Estate  Trust  Company  of 
Philadelphia  against  tbe  Perry  County  Rail- 
road Company  and  others.  From  the  decree, 
Edward  R.  Sponsler  and  others  appeal.  Re- 
versed. 

Argued  before  MITCHEIjL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

W.  H.  Sponsler  and  James  M.  Barnett,  for 
appellants.  George  R.  Barnett  and  William 
8.  Snyder,  for  apitellees. 

BROWN,  J.  On  July  1.  1892,  the  Perry 
Coontj  Railroad  Company  issued  200  bond* 


of  $500  each,  and  to  secure  their  payment 
executed  to  the  Real  Estate  Trust  Company 
of  Philadelphia,  as  trustee,  a  mortgage  for 
9100,000  on  all  of  its  property  and  franchises. 
The  bonds  bore  Interest  at  the  rate  of  6  per 
cent  per  annum  and  were  payable  25  years 
from  date,  the  coupons  for  the  semiannual 
interest  becoming  due  on  tbe  1st  days  of 
January  and  July.  The  bonds  were  all  ne- 
gotiated by  the  railroad  company,  and  at 
the  time  the  mortgage  was  foreclosed  were 
held  by  14  different  parties.  On  July  1,  1893, 
the  company  defaulted  In  the  payment  of  in- 
terest on  18  of  the  bonds  held  by  the  Penn- 
sylvania Steel  Company.  On  July  1,  1896, 
it  defaulted  in  payment  of  the  coupons  on 
143  of  the  bonds  held  by  the  Real  Estate 
Tpiat  Company  of  Philadelphia,  and  no  in- 
terest was  ever  thereafter  paid  to  either  of 
the  said  companies,  the  holders  of  the  bonds 
up  to  the  time  of  the  foreclosure  proceedings. 
On  the  remaining  88  bonds,  held  by  12  dif- 
ferent parties,  including  the  appellees,  all 
interest  was  paid  until  July  1,  1903.  On  a 
bill  filed  by  the  Real  Estate  Trust  Company 
aa  trustee  in  the  mortgage  and  as  a  holder 
of  the  bonds  of  the  company,  a  decree  of 
foreclosure  was  made  on  July  20,  1903.  By 
that  decree  the  court  below  found  the  exact 
amount  due  on  each  of  the  200  bonds,  and 
who  held  them,  and  in  directing  the  manner 
in  which  tbe  net  proceeds  of  the  sale  of  the 
property  should  be  distributed  among  these 
bondholders  tbe  decree  was  that  the  pro- 
ceeds should  be  appropriated,  first,  to  the 
payment  of  all  interest  due  on  tbe  bonds  i 
second,  to  the  payment  of  interest  accrued  up- 
on the  matured  and  unpaid  coupons  attached 
to  the  bonds ;  and,  third,  to  tbe  payment  of  tbe 
principal  of  the  bonds  in  full,  If  the  pur- 
chase money  should  be  sufficient  for  that 
purpose,  and.  If  not,  pro  rata,  so  that  no  pref- 
erence, priority,  or  distinction  should  he  giv- 
en to  any  of  the  t>onds.  And  it  was  further 
decreed  that  at  the  sale  the  purchase  money 
might  be  paid  "either  In  cash,  or  by  owners 
of  bonds  secured  by  sijcb  mortgage.  In  such 
bonds,  to  such  extent  as  said  bonds  shall  be 
entitled  to  payment  In  cash  out  of  the  pro- 
ceedd  of  sale."  Subsequently  to  this  decree, 
and  before  the  day  of  sale,  the  appellants 
purchased  103  bonds  from  the  Real  Estate 
Trust  Company,  John  Wister's  estate,  and 
James  Boyd,  and  shortly  thereafter  the  18 
held  by  tbe  Pennsylvania  Steel  Company. 
In  pursuance  of  public  advertisement,  tbe 
property  of  tbe  railroad  company  was  sold 
at  public  sale  in  the  city  of  Philadelphia  on 
September  14,  1008,  to  tbe  appellants  for 
$75,000.  On  September  21,  1903,  the  Real 
Estate  Trust  Company  made  return  of  its 
sale  to  the  court  below,  and  on  that  day,  aft- 
er a  public  proclamation  in  open  court,  no 
exceptions  having  been  filed  nor  objections 
made,  the  sale  was  confirmed  to  the  appellants 
and  a  deed  ordered  to  be  made  out  to  them. 
Upon  full  settlement  made  by  them  with 
the  Real  Estate  Trust  Company,  by  paying 
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to  It  all  tbe  cash  required  by  the  terms  of 
sale  and  turning  in  their  bonds  at  the  value 
which  they  had  for  the  purpose  of  being 
used  as  purchase  money  under  the  decree  of 
the  court,  a  deed  was  executed  and  delivered 
to  them  and  a  receipt  given  in  full  for  the  pur- 
chase money.  They  subsequently  formed  a 
new  railroad  corporation  under  the  act  of 
assembly,  taking  over  all  the  property  and 
franchises  that  had  been  purchased  by  them, 
and  prior  to  January  1,  1904,  -paid  out  large 
sums  of  money  In  tbe  repair  of  tbe  rolling 
stock  of  tbe  new  company  and  other  Im- 
provements and  betterments.  On  January 
18,  1904,  nearly  four  months  after  they 
had  paid  for  their  purchase  In  exact  ac- 
cordance with  the  decree  of  July  20,  1903, 
and  received  a  deed  for  what  they  had  pur- 
chased, the  appellees  filed  a  petition,  praying 
for  a  rehearing  of  the  bill  and  alleging  that 
the  decree  of  distribution  was  Inequitable, 
as  it  ought  to  have  been  ordered  pro  rata 
upon  all  of  fhe  bonds,  based  upon  the  acco- 
mnlation  of  principal  and  interest  In  each  case 
only  from  July  1,  1903,  the  date  of  the  last 
payment  of  interest  to  the  petitioners.  The 
status  in  which  the  other  bondholders  had 
been  placed  by  tbe  default  of  the  company 
was  alleged  to  be  due  to  their  Indulgence  of 
It,  as  a  penalty  for  which  their  coupons  that 
had  matured  before  July  1,  1903,  ought  not 
to  be  paid.  A  rehearing  was  ordered,  with 
the  condition  that,  "In  so  far  as  tbe  decree 
has  been  executed,  tbe  parties  who  have  act- 
ed  on  the  faith  of  such  decree  shall  not  be 
prejudiced  by  such  decree  being  reversed  or 
varied."  Tbe  appellants,  upon  their  petition, 
were  allowed  to  Intervene  as  respondents  to 
the  application  for  the  rehearing.  It  was 
conducted  before  a  Judge  of  the  Eighth  Jn- 
dlcial  district,  specially  presiding,  who,  on 
October  12,  1904,  modified  the  decree  of  July 
20,  1903,  by  ordering  a  general  pro  rata  dis- 
tribution among  all  of  the  bondholders,  based 
upon  the  amount  of  principal  and  Interest 
due  as  one  sum  In  each  case,  wholly  ignor^ 
Ing  the  rights  which  had  been  given  tbe 
bondholders  by  the  former  decree,  and  upon 
which  the  appellants  had  acted  in  good  faith. 
The  petition  for  rehearing  was  disposed 
of  by  the  learned  Judge  specially  presiding 
on  answer  and  testimony,  but  with  no  regard 
to  the  decree  of  July,  1903.  Indeed,  It  is  not 
referred  to  in  his  general  discussion,  and 
reference  is  made  to  it  only  in  the  order 
modifying  It.  He  disposed  of  the  questions 
raised  as  If  they  had  never  been  passed  upon 
by  the  court  before,  and,  though  his  opinion 
is  designated  as  one  on  rehearing,  from  all 
that  can  be  gathered  from  it,  except  its  refer- 
ence to  a  prior  hearing,  it  could  properly  be 
regarded  as  the  original  hearing  in  the  case. 
After  reciting  that  the  appellants  had  be- 
come the  purchases  of  the  property  and 
franchises  of  the  railroad  company  in  Sep- 
tember, 1903,  and  had  paid  the  purchase 
money  in  full,  as  already  stated,  the  court 
found  that  in  pursuance  of  the  i>ermi88lon 


given  by  the  former  decree,  and  in  rdiance 
ui>on  it  that  the  purchase  money  bid  for  the 
proi>erty  and  franchises  at  the  sale  might  l>e 
paid  for  either  in  cash  or  bonds  secured  by 
the  mortgage  to  such  extent  as  the  bonds 
should  be  entitled  to  payment  in  caab  out  of 
the  proceeds  of  the  sale,  the  appellants  with- 
out any  knowledge  of  the  contemplated  pro- 
ceedings by  the  petitioners  for  a  rehearing, 
or  that  they,  or  any  of  them,  were  dissatisfied 
with  the  decree  of  sale,  or  any  part  thereof, 
in  good  faith  bad  purchased  and  become  the 
owners  of  a  number  of  bonds  of  the  value  of 
many  thousands  of  dollars,  for  the  purpose  of 
using  them  as  purchase  money  in  the  pur- 
chase contemplated  by  them,  and  prior  to  the 
filing  of  the  petition  for  the  rehearing,  and 
without  knowledge  tliat  an  application  for  it 
was  contemplated,  used  the  bonds  so  pur- 
chased in  their  settlement  and  payment  for 
the  property  and  franchises  of  the  railroad 
company,  as  permitted  and  allowed  by  the  de- 
cree of  sale,  and  that  in  their  plan  and  con- 
templation of  the  purchase  of  the  said  prop- 
erty and  franchises  of  tbe  said  railroad  com- 
pany they  had  considered  the  condition  of  the 
tracks  and  equipment  of  the  railroad  com- 
pany as  dilapidated,  worn  out,  menacing, 
and  dangerous,  and,  to  view  of  the  necessity 
of  quick  and  immediate  repair  and  better- 
ment of  the  property  in  the  Interest  and 
safety  of  tbe  public,  bad  made  the  railroad 
safe  by  the  expenditure  of  a  large  sum  of 
money.  But  in  the  face  of  these  sweeping 
findings  the  rights  of  the  appellants,  as 
fixed  by  the  decree  of  July,  1903,  and  upon 
which  they  bad  acted,  were  ignored,  to  tbelr 
manifest  prejudice,  by  the  decree  made  on 
the  application  for  the  rehearing;  for,  if  It  la 
not  disturbed,  it  will  compel  them  to  pay 
additional  purchase  money  after  they  have 
received  their  deed  and  paid  every  dollar 
called  for  by  tbe  decree  under  which  they 
bought  Tbe  question  t>efore  us  is  not 
whether  the  decree  of  July  20,  1903,  was  er- 
roneous in  directing  that  the  proceeds  of  the 
sale  should  be  applied,  first,  to  the  payment 
of  all  interest  due  on  the  bonds,  second,  to 
the  payment  of  interest  accrued  upon  ma- 
tured and  unpaid  coupons,  and  tbe  balance 
to  the  payment  of  the  principal  of  the  bonds, 
but  whether,  under  the  admitted  facta.  Just 
stated,  the  second  decree  of  October  12,  10O4, 
should  be  allowed  to  stand  as  an  equitable 
one. 

An  undenied  allegation  in  the  answer  to 
the  petition  for  a  rehearing  is  that  before  the 
decree  of  July  20, 1903,  was  finally  made,  the 
Real  Estate  Trust  Company  had  notified 
each  one  of  the  appellees  of  the  proceedings 
to  foreclose  the  mortgage  and  what  decree 
would  be  asked  for.  Again,  after  it  was 
made,  and  before  it  was  executed,  notice  was 
given  them  on  Augnst  14,  1903,  that  a  sale 
of  the  railroad  property  would  be  held  In 
pursuance  of  it  in  the  city  of  Phlladelplila 
on  September  14,  1903.  No  one  of  them  ob- 
jected to  the  entry  of  the  decree,  to  the  exe- 
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cation  of  the  order  of  sale,  nor  to  the  com- 
flnnatlon  of  It  by  the  court  after  tbe  appel- 
lants had  compiled  with  all  the  conditions  of 
tbe  decree.  As  soon  as  the  property  was 
sold  at  the  bid  of  $70,000,  tbe  appellees  knew, 
or  oneht  to  have  known,  that  by  tbe  decree, 
which  they  had  allowed  to  become  final,  they 
would  receive  mnch  less  than  the  amounis 
doe  them  on  their  bonds;  but  In  the  period 
between  the  date  of  the  sale  and  Its  confirma- 
tion, when  they  could  have  acted,  they  did 
nothing.  On  the  contrary,  tbey  allowed  It  to 
become  absolutely  confirmed,  and  permitted 
the  plaintiffs  to  pay  for  their  purchase  In 
accordance  with  the  decree  of  sale.  Nearly 
four  months  after  Its  confirmation  and  the 
paymoit  not  only  of  tbe  purchase  money  by 
the  appellants,  but  after  the  expenditure  of 
thousands  of  dollars  by  them  In  the  better- 
ment of  the  property  acquired  by  the  new 
company,  a  modification  of  the  decree  was 
asked  for,  with  the  Immediate  effect  of 
making  the  appellants  pay  more  for  the  proi>- 
erty  for  tbe  benefit  of  the  appellees.  As- 
suming that  their  complaint  as  to  tbe  decree 
of  July  20,  1908,  Is  Jtist,  they  had  been  givva 
an  <9porttuilty  to  protest  against  It  before  It 
was  made;  again,  before  It  was  executed; 
and  later  (m,  before  the  absolute  confirma- 
tion of  the  sale,  to  ask  that  It  be  modified. 
Tbey  did  nothing,  however,  and  with  their 
laches  and  suplneness,  not  only  admitted, 
but  unexplained.  It  would  be  against  every 
equitable  principle  If  a  chancellor  should 
now  hear  them  to  the  prejudice  of  others, 
whOk  as  found  by  the  Judge  below  In  modi- 
fying the  first  decree,  had  acted  in  good 
faith  on  that  decree,  with  not  the  slightest 
Intimation  that  those  who  now  complain  of 
it  were  dissatisfied  with  it  or  contemplated 
any  proceedings  to  have  it  modified.  The  de- 
cree of  July  20,  1908,  was  fully  executed  as 
to  tbe  appellants,  the  purchasers  of  the  prop- 
erty. There  was  nothing  more  for  them  to 
do  under  it,  and  yet,  as  now  modified  on  the 
rehearing  granted  under  the  equity  rule  that 
"parties  who  have  acted  on  the  faith  of  such 
decree  shall  not  be  prejudiced  by  such  decree 
being  reversed  or  varied,"  they  are  so  mani- 
festly prejudiced  that  attention  need  not 
again  be  called  to  the  wrong  done  them.  Tbe 
holder  of  a  legal  claim  may  be  estopped  from 
asserting  it,  and  an  equitable  claim  may  in 
time,  through  the  conduct  of  its  owner,  be- 
come Inequitable  as  to  those  against  whom 
be  would  press  it  When  the  doors  of  chan- 
cery are  knocked  at  in  time,  they  will  open, 
that  tbe  chancellor  may  bear;  but  the  knock 
may  be  too  late,  as  was  the  appellees'. 

The  decree  appealed  from  Is  reversed,  and 
tbmt  of  July  20,  1908,  Is  afilrmed,  as  fixing 
'he  rights  of  the  appellants  as  purchasers  of 
the  property  sold;  the  costs  in  the  proceed- 
iags  on  tbe  rehearing  and  on  this  appeal  to 
be  paid  by  the  appellees. 


EHAIi  B8TATH  TRUST  CO.   OF  PHILA- 
DELPHIA V.  PERKY  COUNTY 
R.  CO.  At  al,  (No.  2.) 
(Supreme  Court  of  Pennsylvania.    Oct.  9, 1905.) 

Appeal  from  Court  of  Common  Pleas, 
Perry  County. 

Bill  by  tbe  Real  Estate  Trust  Company 
of  Philadelphia  against  the  Perry  County 
Railroad  Company  and  others.  From  the 
decree,  the  Duncannon  National  Bank  ap- 
peals.   Dismissed. 

Argued  before  MITCHBLL,  0.  J.,  and 
FBLL,  BROWN,  POTTBR,  and  BLKIN.  JJ. 

BROWN,  J.  In  view  of  what  we  have 
said  In  the  opinion  this  day  filed  In  the  ap- 
peal of  Sponsler  and  others  from  the  same 
decree  (January  Term,  1904,  No.  805,  62  AtL 
25),  and  of  the  finding  of  the  court  below 
that  neither  the  Real  Estate  Trust  Com- 
pany nor  the  Pennsylvania  Steel  Company 
had  done  anything  which  precluded  It  from 
demanding  payment  of  its  matured  and 
unpaid  coupons,  this  appeal  must  be  dis- 
missed. 

Appeal  dismissed,  at  the  costs  of  the 
appellants. 


ROHRBACH  et  aL  v.   SANDERS. 

(Supreme  Cknirt  of  Pennsylvania.   June  22, 
1905.) 

1.  TxRAitOT  IK  CoKUOM— LnaTATioii  or  Ac- 
tions—Rxoovkbt  OF  RKAI.TT. 

Testator,  who  died  in  1859,  devised  to  his 
wife  and  to  bis  son  all  of  his  property,  to  be 
held  for  herself  and  in  trust  for  his  son,  provi- 
ding that,  if  she  married  again,  then  all  tbe 
Eroperty  should  go  to  his  son,  and  tbe  trust  in 
is  favor  to  be  void.  The  widow  did  not  marry, 
but  died  fak  possession  of  the  real  estate  in  1891. 
The  son's  Interest  was  sold  under  a  judgment 
against  hiiu  ta  1880.  Held,  that  an  action 
brought  25  years  later  by  the  grantee  of  the 

gnrchaser  against  the  committee  of  the  son,  who 
ad   been  declared  a  lunatic,  to  recover  such 
property,  was  barred  by  limitations. 

2.  Wiuui  — CoRSTBuonoN  —  Natubk  or  Es- 
tate. 

Where  testator  devised  all  bis  property  to 
his  wife  and  his  son,  to  l>e  held  for  herself  and 
in  trust  for  his  son,  with  tbe  provision  that 
it  should  descend  to  the  son  if  the  wife  married 
again,  she  took  a  defeasible  fee-simple  estate  in 
an  imdivided  one-half  of  the  real  etate,  which, 
when  she  did  not  marry  again,  became  an  ab- 
solute fee  simple. 

8.  Terartb  in  Comkor  —  Advkbsk  Posses- 
sion. 

Where  a  tenant  in  common  for  more  than 
20  years  lield  nnintermpted  and  notorious  pos- 
session of  the  entire  property,  taking  the  whole 
profits  exclusively  to  himself  and  daimtag  the 
whole  land,  be  acquired  title  by  adverse  pos- 
session. 

[Ed,  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Tenancy  in  Common,  H  42-49.] 

Appeal    from    Covrt   of    Common    Pleas. 
Northumberland  (bounty. 
Action   by   G.   B.   Bohrbach  and   W.    R. 
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Robrbach  agaiuBt  W.  J.  Sanders,  committee 
of  Henry  Simpson.  Judgment  for 'defendant; 
and  plalntUIs  appeal.    Affirmed. 

Defendant  presented  the  following  points: 
"(2)  That  under  the  will  of  Henry  V.  Simp- 
son, Sr.,  the  widow,  Sarah  A.  Simpson,  took  a 
fee  in  the  undivided  one-half  of  the  whole 
estate,  defeasible  upon  her  remarriage.  That 
event  not  having  taken  plaee,  upon  her  deatb 
she  was,  or  her  estate  was,  seised  of  the  fee 
in  the  imdivlded  one-balf  of  the  premises  de- 
scribed in  the  writ  of  ejectment.  That  the 
sherifTs  sale,  under  the  judgment  of  Daniel 
Beckley  against  Henry  V.  Simpson,  Jr.,  did 
not  pass  the  interest  of  Sarah  A.  Simpson, 
but  only  the  interest  of  Henry  V.  Simpson, 
Jr.,  which  was  the  undivided  one-half;  the 
sale  taking  place  prior  to  the  death  of  Sarah 
A.  Simpson."  Answer :  That  point  is  affirm- 
ed, and  is  I  believe,  wliat  I  have  already  said 
to  you  in  my  charge. 

"(3)  When  one  tenant  in  common  enters 
on  the  whole,  and  takes  the  profits  and  claims 
the  whole  exclusively  for  21  years,  the  Jury 
ought  to  presume  an  actual  ouster,  tbougb 
none  be  proven;  and  as  between  tenants  in 
common  a  legal  presumption  of  ouster 
arises  in  favor  of  one  who  has  been  in  the 
peaceable  and  exclusive  possession  of  the 
profits  of  the  land  for  more  than  21  years, 
and  the  taking  of  the  whole  profits  exclusive- 
ly, is  evidence  from  which  the  jury  may  draw 
the  conclusion  of  ouster  and  adverse  posses- 
sion." Answer:  I  shall  not  affirm  that  in 
the  exact  language  in  which  It  Is  drawn.  I 
charge  you,  however,  gentlemen  of  the  Jury, 
that  when  one  tenant  in  common  enters  up- 
on the  whole,  and  takes  the  profits  and  claims 
the  whole  exclusively  for  21  years,  the  Jury 
may  presume  an  actual  ouster,  though  none  be 
proven,  and  as  between  tenants  in  common  a 
legal  presumption  of  ouster  arises  in  favor 
of  one  who  has  been  in  the  peaceable  and  ex- 
clusive possession  of  the  profits  of  the  land 
for  more  than  21  years,  and  the  taking  of  the 
whole  profits  exclusively  is  evidence  from 
which  a  jury  may  draw  the  conclusion  of 
ouster  and  adverse  possession,  and,  as  thus 
answered.  Is,  I  believe,  substantially  what  I 
have  already  said. 
Plaintiff  presented  these  points : 
"(1)  Under  all  the  evidence  In  this  case 
the  verdict  must  be  for  the  plaintiffs." 
Answer :     Refused  without  reading. 

"(3)  The  words,  'provided,  however,  that 
if  my  said  wife  should  again  marry,  then  I 
give  and  devise  the  property  before  mention- 
ed to  my  8<m,  Henry  V.  Simpson,  and  his 
heirs,  forever,'  operated  as  a  limitation,  and 
not  as  a  condition ;  and  (a)  the  widow,  Sarah 
Ann  Simpson,  acquired  a  life  estate  under  the 
will,  subject  to  be  sooner  determined  upon 
her  remarriage,  with  (b)  a  vested  remainder 
in  Henry  V.  Simpson,  the  son;  and  (c)  it 
matters  not,  for  the  purpose  of  the  disposi- 
tion  of  this  case,  whether  the  widow  took 


an  estate  for  life  as  to  the  whole,  wltb  vesteA 
remainder  in  Henry,  or  whether  the  widow 
took  an  estate  for  life  as  to  the  undivided 
one-half,  with  vested  remainder  in  Henry  as 
to  the  said  undivided  one-half,  with  Henry 
the  owner  In  fee  of  the  other  undivided  one- 
half  as  on  executed  trust.  The  result  Is  the- 
same."  Answer :  The  third  point  is  refused, 
without  reading. 

"(5)  The  statute  of  limitationB  did  not  be- 
gin to  ran  in  this  case  until  the  death  of  tbe- 
life  tenant,  Sarah  Ann  Simpson,  wbicb  oc- 
curred on  December  26,  1891,  and  the  defend- 
ant's plea  thereof  in  bar  of  this  action  will 
not  avail."  Answer :  Refused  without  read- 
ing. 

"(6)  The  possession  of  Sarata  A.  Simp- 
son was  the  possession  of  the  other  tenant 
in  common,  and  the  plaintiffs  in  this  suit 
will  not  be  barred  from  sustaining  this  suit 
by  reason  of  the  suit  not  having  been  brought 
witbln  21  years  from  the  time  of  the  sheriff's 
sale  to  J.  B.  Reed,  but  the  statute  would' 
only  run  from  the  time  of  the  deatb  of 
Sarah  A.  Simpson,  the  life  tenant"  Answer : 
Refused  without  reading. 

Argued  before  MITCHELL,  O.  J.,  and' 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

John  F.  Schaffer  and  S.  P.  Wolverton,  for 
appellants.  Geo.  B.  Reimensnyder  and  W. 
J^  Sanders,  for  appellee. 

FELL,  J.  The  first  question  presented  by 
this  appeal  is  what  estate  Sarah  Ann  Simp- 
son took  under  the  following  clause  of  her* 
husband's  will :  "I  give  and  devise  unto  my 
beloved  wife,  Sarah  Ann,  and  to  my  son, 
Henry  V.  Simpson,  all  my  property,  both' 
real,  personal,  and  mixed,  to  be  held  for  her- 
self and  in  trust  tor  my  said  son ;  provided, 
however,  that  if  my  said  wife  should  again, 
marry  then  I  give  and  devise  the  propo'ty  be- 
forementloned  to  my  son,  Henry  V.  Simpson, 
and  his  heirs,  forever,  and  the  trust  thereby 
created  in  favor  of  my  son  shall  after  such 
marriage  be  null  and  void."  The  testator's 
widow  did  not  marry  again,  and  was  In  itos- 
sesslon  of  the  real  estate  until  her  death  In^ 
1891,  82  years  after  the  death  of  her  hus- 
band. At  the  trial  of  an  action  of  eject- 
ment brought  by  the  grantees  of  a  purchaser 
at  a  sherifTs  sale  of  the  son's  interest,  the 
Jury  were  instructed  that  Sarah  Ann  Simp- 
son took  a  defeasible  fee-simple  estate  ln< 
the  undivided  one-half  of  the  real  estate, 
which  became  an  absolute  fee  simple.  This 
Instruction  was  correct  No  Intention  is 
disclosed  to  give  a  life  estate  merely,  and 
the  words  used  are  apt  words  for  the  crea- 
tion of  an  estate  upon  condition.  There  was 
no  limitation  over  In  the  event  of  the  widow 
not  remarrying,  and  an  Intestacy  as  to  one- 
half  would  result  in  that  event,  if  the  fee- 
was  not  in  her.  The  devise  was  of  the  prop- 
erty Itself.  It  vested  immediately,  and  was 
in  fee,  defeasible  on  the  happening  of  an> 
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CTcnt  which  did  not  happen.  In  principle 
the  case  Is  not  dlatlnguiahed  from  Redding 
T.  Elce,  171  Pa.  301,  33  Atl.  830. 

The  second  qnestion  Is  whether  the  stat> 
ute  of  limitations  defeated  a  recovery  of  the 
one-half  Interest  of  the  son.  The  testator 
died  In  1858.  The  trust  as  to  the  son  was  a 
dry  tmst  His  whole  Interest  was  sold  by 
the  sherifT  to  the  plaintiff's  grantors  in  1880, 
25  years  before  this  action  was  commenced. 
During  this  period  of  time  there  was  no  as- 
sertion of  title  by  the  plaintiffs  or  their 
predecessors  In  title,  and  the  property  was 
In  the  exclusive  possession,  first  of  the  wid- 
ow of  the  testator  nntU  her  death  In  1891, 
and  then  In  bis  son  until  be  was  adjudged  a 
lunatic,  and  afterwards  In  bis  committee, 
who  exercised  all  the  rights  of  exclusive 
ownership.  They  occupied  or  rented  the 
property,  received  the  rents  and  profits,  and 
appropriated  them  to  their  own  use,  paid  the 
taxes,  and  made  alterations  and  repairs. 
The  court  left  It  to  the  Jury  to  determine 
whether  these  acts  were  so  Inconsistent 
with  Joint  ownership  as  to  give  rise  to  and 
sustain  an  Inference  of  ouster.  The  Instruc- 
tion on  the  subject  was  as  follows: 
•••  *  •  When  one  tenant  In  common  en- 
ters upon  the  whole,  and  takes  the  profits 
and  claims  the  whole  exclusively  for  21 
jears,  the  Jury  may  presume  an  actual  oust- 
er, though  none  be  proven,  and  as  between 
tenants  In  common  a  legal  presumption  of 
ouster  arises  In  favor  of  one  who  has  been 
In  the  peaceable  and  exclusive  possession  of 
the  profits  of  the  land  for  21  years,  and  the 
taking  of  the  whole  profits  exclusively  Is  evi- 
dence from  which  a  Jury  may  draw  the  conclu- 
sion of  ouster  and  adverse  possession."  The 
possession  of  one  tenant  In  common  Is  prima 
facie  the  possession  of  his  co-tenant  also,  and 
the  mere  reception  of  profits,  payment  of  tax- 
es, and  making  repairs,  without  more,  will  not 
sustain  a  claim  of  ouster  or  adverse  pos- 
session. Bolton  V.  Hamilton,  2  Watts  &  S. 
294,  87  Am.  Dec.  609.  The  claim  of  exclu- 
sive right  may  be  established  by  proof  tliat 
one  tenant  In  common  has  entered  on  the 
whole  land,  and  taken  possession  and  occu- 
pied the  whole,  claiming  the  profits  as  bis 
own,  for  21  years,  without  acknowledging 
the  claim  of  his  co-tenant  Law  v.  Patter- 
son, 1  Watts  ft  S.  184.  It  was  said  in  Fred- 
erick V.  Gray,  10  Serg.  A  R.  182,  that  where 
one- tenant  in  common  enters  on  and  takes 
the  profits  of  the  whole  under  an  exclusive 
claim  for  21  years,  the  jury  ought  to  pre- 
sume an  actual  ouster,  though  none  be  prov- 
ed. The  rule  is  thus  stated  in  the  opinion 
in  Susquehanna,  etc.,  R.  R.  ft  Goal  Ob.  ▼. 
Quick,  61  Pa.  828.  "It  Is  therefore  certainly 
the  law  that  open,  notorious,  and  aninter> 
mpted  possession  of  the  whole  by  a  tenant 
In  common  for  more  than  21  years,  claiming 
the  whole  land  as  his  own,  and  taking  the 
whole  profits  exclusively  to  himself  is  evi- 
dence from  which  a  Jury  may  draw  the  con- 
rJnslon  of  an  onster  and  an  adverse  possession. 


The  distinction  Is  that  It  does  not  afford  a 
legal  presumption,  which  would  entitle  the 
court  to  withdraw  the  question  from  the  Ju- 
ry, and  instruct  them  that  they  must  infer 
an  ouster  and  adverse  possession.  If  not  suc- 
cessfully rebutted." 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 


JERMYN  et  al.  v.  CITY  OV  SCRANTON  et  al. 

(Supreme  Court  of  PennsTlvania.    June  22, 
1905.) 

1.  Municipal  CoBFOaA.TTONS — Bonokd  Indxbt- 

EDNESS REFIEAL    OF    STATUTE. 


an  increase  of  the  bonded  Indebtedness  of  cities 
of  the  second  class  and  authorizing  an  election. 
2.  Same — Issue  of  Bonos — Valimtt  <w  Obdx- 

RAKCE. 

The  fact  that  an  ordinance  of  a  city  of  the 
second  class  providing  for  an  issue  of  bonds  does 
not  provide  for  the  payment  of  the  first  semi- 
annual installment  of  interest  Is  immaterial, 
where  it  contains  a  sufficient  levy  for  the  pay- 
ment of  the  bonds  and  interest. 
8.  Same — ^Time  fob  Payment. 

Under  Act  March  7,  1001  (P.  L.  40),  as 
amended  by  Act  June  20,  1901  (P.  L.  S86), 
relating  to  the  issue  of  bonds  by  cities  of  the 
second  class,  bonds  for  the  creation  of  new 
debts  or  for  payment  of  contemplated  improve- 
ments are  payable  annually;  funding  bonds, 
payable  in  6  to  30  years. 
4.  Same— Taxation— CI.A8BIFICATI0N  of  Real 
Estate. 

Cities  of  the  second  class  may  classify  real 
estate  for  purposes  of  taxation,  and  levy  a  dif- 
ferent rate  on  each  class  of  property. 

Api>eal  from  Court  of  Common  Pleas, 
liAckawanna  County. 

Bill  by  Joseph  J.  Jermyn  and  others  against 
the  city  of  Scranton  and  others.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

The  following  is  the  opinion  of  Edwards, 
P.  J.,  in  the  court  below: 

"The  city  of  Scranton  on  August  10,  1904, 
passed  two  ordinances;  one  authorizing  the 
issue  of  bonds  in  the  sum  of  $38,000  for  the 
purpose  of  paying  the  amount  assessed 
against  the  city  for  the  construction  of  cer- 
tain sewers,  and  the  other  authorizing  the 
issue  of  bonds  in  the  sum  of  $100,000  to  pro- 
vide for  the  construction  of  a  building  to  be 
used  as  police  and  fire  headquarters,  and  for 
other  purposes  designated  in  the  ordinance. 
Both  ordinances  provide  for  the  creation  of 
a  sinking  fund  for  the  redemption  of  the 
bonds,  as  required  by  law.  Thereupon  the 
city  proceeded  to  print  the  bonds  and  to 
advertise  for  bids  for  the  purchase  of  the 
same.  The  plaintiffs,  claiming  that  the  said 
bond  issues  were  not  authorized  under  the 
law,  filed  their  bill  of  complaint  in  the 
present  case,  and  they  now  pray  for  an  in- 
junction to  restrain  the  city  authorities  from 
executing  and  delivering  the  bonds  specified 
In  the  ordinances  aforementioned.  There 
are  no  facts  in  dispute.  Counsel  on  both  sides 
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agree  that  tbe  case  shall  be  beard,  and  flitally 
disposed  of  on  bill  and  answer;  tbe  only 
questions  raised  being  matters  of  law. 

"The  said  issues  of  bonds  are  attacked  on 
fonr  grounds,  which,  in  brief,  are  as  follows: 
(1)  They  are  contrary  to  tbe  provlsiona  <Ht 
the  first  section  of  tbe  act  of  February  18, 
1805  (P.  L.  13),  providing  that  there  shall  be 
no  Increase  in  the  interest-bearing  indebted- 
ness of  a  city  of  tbe  second  class  without  a 
vote  of  tbe  electors.  (2)  The  ordinances  au- 
thorizing the  issue  of  the  bonds  do  not  pro- 
vide for  the  semiannual  interest  falling  due 
.lanuary  1,  1905.  (3)  Tbe  proTislous  in  said 
ordinance,  levying  three  different  rates  on 
the  three  several  classifications  of  real  es- 
tate as  returned  by  the  city  assessors,  are 
in  conflict  with  sections  1  and  10,  art.  9,  of 
tbe  Constitution.  (4)  The  bond  Issues  offend 
against  the  provisions  of  paragraph  6,  S  3, 
art  19,  of  the  act  of  March  7,  1901  (P.  L.  40), 
as  amended  by  the  act  of  June  20,  1901  (P.  L. 
586).  The  foregoing  grounds  of  attack  are 
not  In  tbe  exact  order  in  which  they  are 
found  In  plaintiffs'  bill,  but  fbey  are  given 
by  me  in  tbe  order  in  which  I  intend  to  dis- 
cuss them. 

"1.  The  act  of  February  13, 1895  (section  1; 
P.  L.  18):  Section  1  of  this  act  of  assembly 
amends  section  24  of  tbe  act  of  June  14,  1887 
(P.  L.  396).  Tbe  latter  section  is  as  follows: 
'Any  Increase  of  interest-bearing  bonded  in- 
debtedness of  cities  of  the  second  class  is 
hereby  prohibited,  unless  tbe  same  shall  be 
approved  by  an  affirmative  vote  of  the  ma- 
jority of  the  qoallfled  electors  voting  thereat 
at  an  election  provided  for  by  ordinance  of 
councils.'  The  Legislature  of  1895,  having 
unusual  regard  for  correct  grammatical  ex- 
pression, by  amendment  changed  one  word  in 
tbe  section  quoted,  using  thereon,'  Instead 
of  'thereat'  This  was  the  only  change  made 
by  the  amendment.  The  change  was  unnec- 
essary, because  no  court,  in  construing  this 
section,  would  permit  tbe  error  of  using  one 
word  Instead  of  the  other  to  defeat  the  plain 
meaning  of  tbe  legislative  enactment  The 
fourth  section  of  the  scbednle  contained  In 
the  act  of  March  7, 1901  (P.  L.  48),  spedflcally 
repeals  the  whole  of  the  act  of  1887,  excepting 
sections  1  and  2,  thus  wiping  out  section  24 
above  quoted.  Counsel  for  plaintiffs  argues 
that  the  act  of  1896  (section  1)  is  still  In 
force,  and  that  therefore  no  dty  of  the  sec- 
ond class  can  Increase  its  bonded  indebted- 
ness in  any  amount  without  a  vote  of  the 
people.  We  can  hardly  think  that  counsel  is 
serious  in  maintaining  this  contention.  It 
appears  very  clear  that  the  only  effect  of  the 
amendment  in  tbe  act  of  1895  (section  1)  was 
to  read  Into  tbe  twenty-fourth  section  of  the 
act  of  1887  the  word  'thereon,'  Instead  of 
'thereat'  In  this  particular  instance  the 
latter  section  falls  with  tbe  repeal  of  the 
former.  We  also  call  attention  to  paragraph 
5,  {  3,  art  19,  of  tbe  act  of  1901,  relating  to 
tbe  corporate  powers  of  cities  of  the  second 
class.  The  paragraph  reads  thus:  'To  borrow 


mon^  on  tbe  credit  of  tbe  city,  and  to  pledge 
the  credit  and  revenues  thereof  for  tbe  pay- 
ment of  the  same,  to  an  amount  not  exceedioic 
two  per  centum  upon  the  assessed  value  of 
the  taxable  prop^ty  in  said  city,  and  with 
the  consent  of  the  people  of  tbe  said  city,  obr 
tained  at  an  election  held  under  the  provi- 
sions of  the  CJonstitutiou  and  tbe  general  laws- 
of  this  commonwealth,  to  increase  the  indebt- 
edness of  such  city  to  an  amount  not  ex- 
ceeding In  the  aggregate,  seven  per  centum 
upon  tbe  assessed  valuation  of  the  taxable 
property  therein.'  In  view  of  the  power  ex- 
pressly given  by  this  paragraph  to  cities  of 
tbe  second  class  to  pledge  the  credit  of  the 
city  up  to  2  per  cent,  of  the  assessed  valua- 
tion without  a  vote  of  the  people,  what  be- 
comes of  section  1  of  the  act  of  1895?  Both 
provisions  cannot  stand.  They  are  absolute- 
ly irreconcilable.  One  or  tbe  other  must 
give  way,  and  according  to  a  well-understood 
rule  of  construction  tbe  latter  enactment 
must  prevail.  We  need  not  enlarge  on  this 
point 

"2.  The  payment  of  the  Interest  falling 
due  January  1,  1906:  It  is  claimed  that  there 
is  no  provision  for  tbe  payment  of  tbe  In- 
terest which  falls  due  on  January  1,  19<Kk 
Section  8  of  the  ordinance  levies  a  tax  for 
the  year  1905  and  every  year  thereafter  to 
pay  the  bonds  and  interest  Counsel  for 
plaintiffs  says  that  the  taxes,  as  a  matter  of 
fact,  are  not  collected  until  late  in  the  year, 
and  that  there  will  be  no  money  in  tbe 
treasury  to  pay  the  first  semiannual  install- 
ment of  interest.  This  la  undoubtedly  true; 
but  it  is  equally  true  that  the  city  baa 
many  lawful  ways  for  providing  money  for 
temporary  purposes.  The  main  question  Is: 
Has  the  dty  done  what  tbe  law  requires  It 
to  do  in  making  provisions  for  tbe  payment 
of  the  bonds  and  Interest?  Has  It  made  a 
levy  sufficient  for  the  purpose?  The  eighth 
section  of  tbe  ordinance  answers  these  ques- 
tions affirmatively.  Tbe  ordinance  baa  been 
carefully  drawn,  and  meets  the  requirements 
of  the  law  in  such  cases;  but  tbe  dty  is  not 
BO  helpless  in  this  matter  as  counsel  would 
have  us  believe.  Tbe  interest  even  for  the 
whole  of  the  year  1905,  may  be  paid  out  of 
the  premium  bid  on  tbe  sale  of  the  bonds. 
We  know  of  no  reason  why  this  cannot  be 
done.  Tbe  amendment  to  the  answer  filed  by 
agreement  shows  that  the  total  premiums 
exceed  one  year's  Interest  Regardless  of  tbe 
particular  source  from  which  the  dty  may 
draw  tbe  money  to  pay  the  first  Bemiannual 
interest,  it  is  a  suffldent  answer  to  plalntuis' 
contention  on  this  point  that  the  dty  has 
made  all  tbe  provisions  demanded  by  law  for 
the  payment  of  all  the  bonds  and  Interest 
It  could  do  no  more.  We  consider  tlilB  ob- 
jection as  highly  technical. 

"3.  Want  of  uniformity  In  tbe  rate  of  levy : 
This  objection  Is  of  a  more  substantial  char- 
acter than  those  we  have  already  discussed. 
The  Constitution  provides  that  all  taxes 
shall  be  uniform  on  the  same  class  of  sab- 
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jecU  within  the  territorial  limits  of  the  aa- 
thorlt7  levying  the  tax.    Counael  for  plain- 
tiffs admits  the  right  of  the  Legislature  to 
classic  real  estate  for  purposes  of  taxation, 
bnt  denies  the  right  of  a  municipality  to  levy 
a  different  rate  on  each  class  of  property. 
In  other  words,  he  admits  the  principle,  but 
denies  the  propriety  of  applying  it  so  as  to 
produce  practical  results.    Unless  there  is  a 
different  rate  of  levy  on  the  several  classes 
of  property,  why  should  properties  be  classi- 
fied at  ail?    The  point  of  objection,  as  we 
understand  it,  is  that  one  man  pays  more 
than  another  on  the  same  valuation.    In  the 
present  case,  for  instance,  the  ordinance  lev- 
ies .142  on  each  dollar  of  valuation  on  first 
class  property,  .0946  on  second  class  property, 
and  .071  on  third  class  property.    All  proper- 
ties in  cities  of  the  second  class  being  assess- 
ed at  their  actual  value,  the  result  is  that  three 
men  each  owning  property  worth,  say,  $5,- 
000,  the  properties  being  In  eadli  of  the  sev- 
eral classes,  do  not  pay  the  same  amount  of 
tax   on   the   same   valuation.    This   is    un- 
doubtedly true,  and  such  is  the  result  of  the 
practical  operation  of  the  rule;  but  unless 
gome  such  result  is  secured  It  Is  apparent 
that  the  classification  of  real  estate  for  pur- 
poses of  taxation  Is  useless.     If  all  proper- 
ties are  assessed  at  their  actual  value,  and  if 
the  same  rate  should  be  levied  on  all  proper- 
ties, why  not  include  all  properties  In  the 
one  class?    It  is  too  late  in  the  day  in  Penn- 
sylvania to  question  the  power  of  the  Legis- 
lature to  classify   subjects  of  taxation  on 
broad  lines  and  within  certain  limitations. 
The  reasons  for  such  classification,  based  up- 
on imperious  necessity,  are  so  numerous,  and 
have  been   so  frequently  discussed  by  the 
higher  courts,  that  it  is  useless  to  refer  to 
than  now.    We  shall  dte  only  one  case  to 
show  that  the  question  before  us  is  definitely 
and  authoritatively  settled.    Commonwealth 
T.  Delaware  Dlv.  Canal  Co.,  123  Pa.  694,  16 
Aa  584,  2  L.  R.  A.  798.     It  is  decided  that 
the  power  to  impose  taxes  for  the  support  of 
the  goveriunent,  with  the  power  of  classiflca- 
tion,  still  belonging  to  the  Legislature  imder 
the  new  Constitution.    The  selection  of  the 
subjects  thereof,  their  classification,  and  the 
methods  of  collection  to  be  provided  are  mat- 
ters purely  legislative.    The  power  to  das- 
si^  bdng  given,  all  that  is  then  required  by 
the  Conatltntlon  is  that  taxes  shall  be  uni- 
form upon  the  members  of  a  class,  and  it  is 
the  uniformity  of  taxation,  according  to  the 
daniflcatlon  made,  which  Is  the  matter  to 
be  determined  by. the  court. 

"The  act  of  1901,  as  amended  in  the  same 
year  (see  P.  L.  586,  on  page  594),  has  the 
following  iHrovlslon:  To  provide  for  the 
Issuing  of  bonds;  for  the  application  of 
bonds  already  issued,  for  the  purpose  of  fund- 
ing any  and  all  Indebtedness,  now  existing  or 
hereafter  created,  of  the  city,  now  due  or  to 
become  due :  Provided,  that  the  said  bonds 
shall  be  payable  In  not  less  than  five  years 
tad  not  more  than  thirty  years  from  the  date 


of  their  Issne,  and  that  the  same  shall  bear 
Interest  at  a  rate  not  exceeding  six  per  cen- 
tum per  annum,  with  interest  coupons  at- 
tached, payable  annually  or  semiannually, 
and  the  said  bonds  shall  not  be  sold  or  ex- 
changed for  less  than  their  par  value  and 
accrued  interest.'  This  provision  undoubt- 
edly refers  to  ftmding  bonds  or  bonds  issued 
to  take  up  or  pay  an  existing  indebtedness. 
The  phrase  'indebtedness  hereafter  created' 
must  be  taken  to  mean  that  such  indebted- 
ness, If  fimded  by  the  issue  of  bonds,  is  in 
the  same  class,  and  all  such  bonds  should  be 
payable  in  not  less  than  5  nor  more  than  30 
years.  It  Is  conceded  that  the  bonds  in  ques- 
tion in  the  present  case  are  not  funding 
bonds.  They  are  Issued  for  the  purpose  of 
providing  money  for  Improvements  yet  to  be 
made.  We  hold,  therefore,  that  the  pro- 
vision above  quoted  does  not  authorize  the 
Issuing  of  bonds  payable  annually.  Where, 
then,  do  we  find  the  authority  for  the  Issuing 
of  bonds  payable  annually?  The  only  place 
It  can  be  found  is  In  article  11,  Act  1901  (on 
page  31),  relating  to  the  'Sinking  FudA  Com- 
mission,' which  states  that,  whenever  any 
new  bonds  shall  be  Issued  by  any  of  said 
cities,  they  shall  be  made  payable  in  annual 
Installments  equal  to  the  tax  levied  therefor, 
and  shall  be  made  payable  annually  from  the 
funds  so  provided.  It  is  difficult  to  escape 
the  effect  of  the  comprehensive  and  general 
character  of  this  provision  relating  to  the 
Issue  of  'any  new  bonds.'  Counsel  for  plain-' 
tiffs  claims  that  the  place  of  this  provision 
in  the  article  pertaining  to  the  sinking  fund 
commission  means  that  the  'new  bonds'  re- 
ferred to  are  those  bonds  Issued  by  the  city 
to  take  up  maturing  bonds.  We  do  not 
know  what  might  have  been  in  the  mind  of 
the  person  who  drafted  article  11,  but  we  do 
know  that  we  must  give  effect  to  the  lan- 
guage used.  The  language  is  so  plain  and 
unambiguous  that  we  cannot  change  it  by  any 
method  of  interpretation.  We  think  the  crit- 
icism is  proper  that  the  provision  belongs 
logically  to  some  other  part  of  the  act  of 
1901,  but  we  must  take  this  act  of  assembly 
as  we  find  it,  and  give  it  such  a  construc- 
tion that  the  whole  may  stand,  if  possible. 
If  it  was  the  intention  of  the  Legislature  to 
say  that  any  new  bonds  Issued  by  cities  of 
the  second  class  shall  be  payable  annually, 
when  Issued  for  the  purpose  of  taking  up  or 
funding  maturing  bonds,  it  should  have  said 
so.  We  have  scanned  every  word  and  line 
of  article  11,  and  can  find  no  such  intention 
expressed  Combining  the  two  provisions 
in  the  act  of  1901,  In  relation  to  the  Issue  of 
bonds,  we  read  them  thus:  'Whenever  any 
new  bonds  shall  be  Issued  by  any  of  said 
cities  they  shall  be  made  payable  in  annual 
Installments' ;  but,  'bonds  Issued  for  the  pur- 
pose of  funding  any  and  all  Indebtedness  now 
existing  or  hereafter  created  *  ♦  •  shall 
be  payable  in  not  less  than  five  years  nor  more 
than  thirty  years.'  This,  in  our  opinion, 
is  the  present  state  of  legislation  relating  to 
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the  Issue  of  bonds  by  cities  of  the  second 
class.  Bonds  to  provide  means  for  contem- 
plated Improvements,  or  for  the  creation  of 
a  new  Indebtedness,  are  payable  annually. 
Funding  bonds  are  payable  In  from  5  to  30 
years.  It  Is  conceded  In  this  case  that  the 
ordinance  was  regularly  adopted. 

"Now,  October  31,  1904,  this  case  having 
been  heard  on  bill  and  answer,  and  having 
been  argued  by  counsel,  it  is  adjudged  and 
decreed  that  the  plaintiffs'  bill  be  dismissed, 
at  their  cost" 

Argued  before  MITCHBLL,  G.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

G.  M.  Watson,  for  appellants.  David  J. 
Davis,  City  Sol.,  for  appellees. 

PER  CURIAM.  Decree  affirmed,  on  the 
opinion  of  the  court  below.  Cost  to  be  paid 
by  appellant. 


MILLER  T.  LBWISTOWN  BLBGTRIO 
LIGHT,  HEAT  &  POWER  CO. 

(Supreme  Court  of  Pennsylvania.   June  22, 
1905.) 

1.  Blbotbioitt— Nbolioencb  or  Lioht  Con* 

PANT. 

Where  defendant,  an  electric  light  com- 
pany, suspended  an  arc  light  at  the  iutersec- 
tion  of  several  streets,  and  one  of  its  employes 
lowered  the  lamp  and  left  it  under  the  charge 
of  a  boy,  and  a  sleigh  driven  around  the  comer 
■struck  tt  e  wires  of  the  lamp,  which  then  struck 
plaintiff,  who  was  crossing  the  street,  the  ques- 
tion of  the  negligence  of  the  light  company 
was  for  tlie  jury. 

2.  SAMK— CORTBIBUTOBT  NBOUOENCE. 

Whether  a  pedestrian  was  negligent  in  at- 
tempting to  cross  a  street  at  a  place  other  than 
the  regular  crossing  is  for  the  jury,  in  an  ac- 
tion for  injury  caused  by  a  live  -electric  wire. 

Appeal  from  Court  of  Common  Pleas,  Mif- 
flin County. 

Action  by  Henry  W.  Miller,  to  nse  of  Sarah 
J.  Miller,  against  the  Ivcwistown  Electric 
Light,  Heat  &  Power  Company.  Verdict  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

At  the  trial  it  appeared  that  plaintiff  was 
seriously  Injured  by  contact  with  electric  light 
wires  belonging  to  the  defendant  company. 
At  a  point  in  the  borough  of  Lewistown  where 
several  streets  Intersected,  the  defendant  main- 
tained an  arc  light,  which  on  the  evening  in 
question  bad  been  lowered  for  repairs.  An 
employ^  of  the  company,  after  lowering  the 
light,  left  it  in  charge  of  a  boy  while  be  went 
to  secure  a  file.  During  his  absence  a  one- 
horse  sleigh  dashed  around  a  corner  and 
struck  the  wires  attached  to  the  lamp.    The 


testimony  tended  to  show  that  Miller,  while 
attempting  to  cross  one  of  the  streets  at  a 
point  other  than  the  regular  crossing,  was 
struck  by  the  wires  and  sustained  injuries, 
from  which  he  died  after  the  present  suit  was 
instituted. 

Defendant  presented  the  following  points : 

"(4)  If  the  Jury  believe  that  It  is  the  cus- 
tom to  lower  arc  lamps  at  night  on  public 
highways  for  the  purpose  of  making  them 
operate,  and  that  in  this  case  the  lamp,  when 
lowered,  was  left  In  charge  of  the  boy,  to 
notify  the  public  of  possible  danger  in  the 
short  and  necessary  absence  of  defendant's 
employ^,  then  their  verdict  must  be  for  the 
defendant."  Answer :  This  point  is  denied. 
The  question  as  to  whether  leaving  the  light 
in  charge  of  the  boy  was  negligence  or  not 
is  for  you  to  determine,  and  not  for  the 
court;  and  an  electric  light  company  could 
not  have  a  custom,  unless  the  custom  bad 
been  established  by  many  long  years,  so  as  to 
become  universal  and  known  by  all  persons, 
to  negligently  lower  lights  at  night 

"(6)  From  all  the  evidence  In  the  case  the 
verdict  must  be  for  the  defendant"  Answer : 
This  point  is  denied.  It  is  for  yon  to  say 
what  your  verdict  will  be,  not  for  the  court. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  BLKIN.   JJ. 

A.  Reed  Hayes,  for  appellant  W.  W. 
TJttley,  for  appellee. 

PER  CURIAM.  Whether  the  defendant's 
conduct  in  lowering  the  lamp,  or  leaving  It 
in  charge  of  a  boy,  while  the  wires  were 
down,  was  negligent,  was  a  question  fOr  tbe 
Jury.  There  could  be  no  custom  of  the  de- 
fendant which  would  excuse  It  for  exposing 
tbe  public  to  what  the  Jury  should  find  was 
unnecessary  danger. 

The  question  of  proximate  cause  was  also 
for  the  Jury.  The  fact  that  the  horse  was  go- 
ing at  a  rapid  pace  was  not  so  unprecedented 
that  the  Jury  might  not  fairly  find  that  the 
defendant  was  bound  to  anticipate  and  look 
out  for  It,  and  that  the  chain  of  events  was 
continuous  up  to  the  Injury  to  plaintiff. 

As  to  the  plaintiff's  alleged  contributory 
negligence,  a  pedestrian  is  not  necessarily 
negligent  if  he  leaves  the  sidewalk  and 
crosses  tbe  street  at  other  than  the  regular 
crossings.  In  so  doing  he  may  encounter 
risks  that  he  would  not  on  the  sidewalk; 
but,  unless  they  are  manifest,  it  is  for  tbe 
Jury,  not  the  court  to  say  that  his  act  waa 
negligent 

Judgment  affirmed. 
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LAMB  T.   ZTTNDELIi. 

(Snpreme    Court   of   Yermont.    Orange.    Not. 
26.  10(XS.) 

L  Attaohioiit — liSvisB — Saix  or  Pbofbtt 
— lUcovotT  or  Prick. 
Where  a  deputy  sheriff,  having  levied  on 
certain  iron,  permitted  the  defendant  in  attach- 
ment to  sell  the  same,  on  the  purchaser's  agree- 
ment to  pay  the  price  to  snch  officer,  the  sur- 
render of  tne  officer's  special  property  in  the 
iron  was  a  sufficient  consideration  for  the  pur- 
chaser's promise  to  pay,  entitling  the  officer  to 
recover  against  the  purchaser,  though  his  writs 
had  been  satisfied  ont  of  other  property. 

2.  PuLADmo  —  Amendment  to   Confobu   to 
Pboof. 

In  a  salt  by  an  officer  to  recover  the  par- 
chase  price  of  property  levied  on,  the  case  hav- 
ing been  referred  by  the  parties,  it  was  immate- 
rial that  general  assumpsit  would  not  lie;  the 
declaration  being  adaptable  by  amendment  to 
the  facts  fonnd. 

3.  GaUOSHMERT  —  LlABnJTT  OF  Tbusteb  — 
Plbadhto — Oenebai.  Issue. 

Plaintiff,  having  levied  on  certain  scrap 
iron,  permitted  it  to  be  sold,  on  the  purchaser^ 
agreement  to  pay  the  price  to  plaintiff.  After 
having  made  a  partial  payment,  the  purchaser 
was  garnished  as  trustee  of  the  attachment  de- 
fendant, and,  having  been  adjudged  trustee  on 
default,  paid  the  judgment.  BeM  that,  plain- 
tilTs  writs  having  been  satisfied  ont  of  other 
property,  plaintiff,  in  an  action  against  the  pur- 
chaser for  the  price  off  the  iron,  was  the  repre- 
sentative of  the  attachment  defendant,  within 
V.  S.  1374,  discharging  a  trustee  from  demand 
by  tlie  defendant  for  credits  paid  by  force  of  a 
trustee  judgment,  and  allowing  him,  as  against 
tlie  defendant  or  his  representative,  to  plead 
such  special  matter  in  discbarge  under  the  gen- 
eral issue. 

Exceptions  from  Orange  County  Court; 
Powers,  Judge. 

Assumpsit  by  Frank  Lamb  against  Morris 
Znndell.  On  defendant's  exceptions  to  the 
report  of  a  referee  In  favor  of  plaintitl. 
Judgment  reversed,  and  rendered  for  plain- 
tiff for  a  less  amount  than  that  sued  for. 

Argued  before  HOWELL,  C.  J.,  and  TY- 
LER. MXJNSON,  WATSON,  and  HASEL- 
TON,  JJ. 

David  8.  Conant,  for  plaintitC.  O.  H. 
WiiUams,  for  defendant 

SOWELL,  C.  J.  The  plaintiff,  as  deputy 
•hoiff,  had  several  writs  In  his  bands 
agahist  the  Bradford  Paper  Company  in 
fkvor  of  its  creditors,  whereon  he  attached 
certain  real  estate  and  some  scrap  iron  as 
the  property  of  the  company.  Thereafter, 
utd  while  the  attachments  were  in  force, 
the  defendant,  to  the  knowledge  and  with 
the  acquiescence  of  tbe  plaintiff,  purchased 
the  iron  of  one  Homer,  a  member  of  said 
company,  and  at  the  same  time  it  was  under- 
•tood  and  agreed  by  the  plaintifT,  the  de- 
fendant, and  Homer  that  tbe  money  should 
be  paid  to  the  plaintiff,  and  the  defendant 
then  and  there  agreed  to  pay  It  to  him, 
anl  subsequently  did  pay  to  him  a  consider- 
able part  of  it,  and  would  have  paid  tbe 
rest  had  he  not  been  adjudged  trustee  in 
B  suit  against  tbe  company  and  paid  the 
Judgment  It  appears  that  the  claims  of 
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all  the  attaching  creditors  whose  writs  the 
plaintiff  served  were  fnlly  paid  and  satis- 
fied by  execution  sales  of  tbe  real  estate 
attached,  so  that  the  iron  was  thereby  re- 
leased from  tbe  attachments;  and  this  we 
understand  was  before  this  suit  was  brought. 

The  defendant  objects  that  tbe  plaintiff 
cannot  recover  because  tbe  legal  right  is 
not  In  him.  But  at  the  request  of  tbe  de- 
fendant, implied,  If  not  expressed,  the  plain- 
tiff conferred  a  benefit  upon  the  defendant 
by  allowing  blm  to  purchase  and  have  the 
iron.  In  which  the  plaintiff  had  a  special 
property  as  attaching  officer,  and  that  bene- 
fit was  a  sufficient  consideration  for  tbe 
defendant's  promise,  which  was  induced 
thereby,  and  made  to  the  plaintiff  and  no 
one  else.  But  the  defendant  says  that  gen- 
eral assumpsit  will  not  Ue.  It  is  Immaterial 
whether  It  will  or  not,  for  if  not,  tbe 
declaration  Is  adaptable  by  amendment  to 
the  facts  found,  without  changing  the  nature 
of  the  action,  the  case  having  been  referred 
by  the  parties,  and  thereby  the  cause  of 
action. 

The  defendant  did  not  appear  and  dis- 
close when  he  was  trusteed,  but  was  de- 
faulted and  adjudged  trustee  and  paid  the 
judgment,  and  now  seeks  to  avail  himself 
of  that  payment  under  the  general  Issue, 
to  which  the  plaintiff  objects  that  the  de- 
fendant should  have  disclosed,  and  have 
pleaded  tbe  payment  specially.  But  as  the 
claims  of  tbe  attaching  creditors  have  been 
fnlly  paid  and  satisfied,  tbe  plaintiff  Is  suing 
solely  for  the  benefit  of  the  defendant  in 
the  trustee  suit  which  Is  the  paper  com- 
pany, and  to  which  alone  be  is  accountable 
for  all  he  recovers  here;  and  so  he  stands 
as  its  representative  within  the  meaning  of 
V.  S.  1374,  which  discharges  a  trustee  from 
demands  by  tbe  defendant  for  credits  paid 
by  force  of  a  trustee  Judgment,  and  allows 
him  when  afterwards  sued  therefor  by  the 
defendant  or  his  representative,  to  give  evi- 
dence under  the  general  issue  of  the  special 
matter  In  discharge. 

Judgment  reversed,  and  Judgment  for  the 
plaintiff  for  |18.38,  with  Interest  thereon 
from  the  commencement  of  tbe  suit 


JBNNBTT  V.  PATTEN. 

(Shpreme    Court   of   Vermont    Chittenden. 
Sept  80,  1003.) 

1.  Witnesses  —  Cboss-Bxamination    unpbb 
Statute— Conclusiveness    of    Testhiont 
Given. 
Under  V.  S.  1246,  providing  that  a  party 
to  a  civil  action  may  compel  an  adverse  party 
to  testify  as  a  witness  in  his  l)ehalf,  and  may 
examine  him  under  the  rules  applicable  to  the 
cross-examination   of    witnesses,    plaintiff   may 
call  defendant  as  his  first  witness  and  examine 
him,  and  may  then  call  and  examine  other  wit- 
nesses and  snow  by   them  what   actually   took 
Slace,  although  their  testimony  tends  to  contra- 
ict  defendant's  testimony,  and  the  court  cannot 
go  behind  the  record  and    determine    the    ex- 
btence  of  a  deliberate  plan  on  plaintiff's  part 
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to  destroy  0»  credit  to  be  fiTen  defendant's 
testimony. 

[Ed.  Note. — For  cases  In  point,  we  toL  50, 
Cent  Dig.  Witnesses,  |  1268.] 

Z.  Nkw  Tbiai.  —  OBotmos  —  MiBooRDTTor  or 
JiTBOBS— €oncKAuacHT  nioH  Court. 
Miscondnct  of  defendant  and  Jurors  in  con- 
versing about  the  case  at  defendant's  iiouse  on 
the  occasion  of  an  adjoamment  daring  the 
trial  is  not  available  to  defendant  as  ground 
for  setting  aside  the  verdict,  where  he  did  not 
call  the  attention  of  tlie  court  or  of  his  counsel 
to  the  circumstance  until  after  the  rendition 
of   verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  New  Trial.  I  IIO.J 

BzceptionB  from  Chittenden  County  Court; 
Powers,  Judge. 

Action  by  Charles  Jennett  against  Henry 
Patten.  There  was  judgment  for  plaintiff, 
and    defendant    excepted.    Affirmed. 

Argued  before  POWELL,  C.  J.,  and  TTLKK, 
MUNSON,  START,  WATSON,  and  HASBL- 
TON,  JJ. 

J.  J.  Enrlght  and  R.  E.  Brown,  for  plain- 
tiff. Palmw,  Foster  &  Russell,  for  de- 
fendant. 

TTLBR,  3.  This  action  is  trespass  for  an 
assault  and  battery.  Pleas,  not  gnllty  and 
self-defense.  Verdict  for  the  plaintiff.  The 
plalntUTs  evidence  tended  to  show  that  he 
and  the  defendant  met  in  a  bam,  where  th^ 
bad  a  right  to  be,  and  that  words  passed  be- 
tween them,  resulting,  as  the  plaintiff  claimed. 
In  the  defendant's  assaulting  him.  The  de- 
fendant claimed  that  be  acted  In  self-defense. 

The  exceptions  state  that  the  plaintiff 
called  the  defendant  as  his  first  witness  and 
examined  him  on  all  points  as  fully  as  be 
would  have  been  allowed  to  do  in  cross-ex- 
amination, if  he  had  been  called  as  a  witness 
In  his  own  behalf.  The  plaintiff  and  witness- 
es called  by  him  were  then  allowed  to  testify 
about  the  assault,  and  so  far  as  their  testi- 
mony tended  to  contradict  the  defendant's 
testimony  upon  the  subjects  upon  which  he 
had  testified  It  was  received  under  his  ob- 
jection and  exception.  This  evidence  was 
offered  and  admitted  for  the  purpose  of  show- 
ing what  actually  took  place  between  the 
parties,  and  not  to  impeach  the  defendant, 
although  It  contradicted  the  testimony  given 
by  him  on  material  points.  The  right  of  one 
party  to  call  the  adverse  party  as  a  witness 
and  cross-examine  him  is  given  by  V.  S.  1246, 
which  Is:  "A  party  to  a  civil  action  or  pro- 
ceeding at  law  or  In  equity  may  compel  an 
adverse  party  •  *  •  to  testify  as  a  wit- 
ness In  his  behalf.  In  the  same  manner  and 
subject  to  the  same  rules  as  other  witnesses. 
But  the  party  so  called  to  testify  may  be 
examined  by  the  opposite  party  under  the 
rules  applicable  to  the  cross-examination  of 
witnesses."  We  cannot  go  behind  the  record 
and  find,  what  the  defendant  claims,  that 
there  was  "a  deliberate  plan  made  by  the 
plaintiff  to  disparage,  destroy,  and  render 


uaelees  the  credit  to  be  given  to  tbe  defend- 
ant's testimony."  It  appears  tliat  the  plaln- 
tUTs  daughter  and  hired  bojr  were  tlie  only 
witnesses  of  the  affray,  and  they  were  ez- 
clnded  trom  the  courtroom  while  the  defend- 
ant testified.  Afterwards  these  witnesses 
and  the  plaintiff  himself  gave  their  versions 
of  the  occurrence  as  they  claimed  to  have 
seen  it  In  Cox  v.  Eayres,  55  Vt,  on  page  28, 
45  Am.  Rep.  583,  it  is  said:  "It  is  also  well 
settled  that  a  party  Is  not  bound  by  the  testi- 
mony ot  his  own  witness,  but  is  at  liberty  to 
show  tibat  facts  relevant  to  the  issue  are 
otherwise  than  as  he  has  stated  them  to  be, 
although  the  effect  of  such  showing  may  be  to 
discredit  the  witness."  Wigmore  on  Bv.  | 
906,  says:  "It  has  been  noted  (section  897) 
tliat  a  chief  reason  for  the  victory  of  the 
newer  notion  was  the  perception  that  without 
it  one  could  not  prove  the  facts  of  bis  case, 
if  the  first  witness  called  were  to  testify 
untruly.  FrcMu  ttiis  point  of  view  the  dis- 
crediting of  the  witness  is  r^arded  as  Inci- 
dental only  (because  inevitable)  to  this  othtf 
and  necessary  right"  It  does  not  appear 
that  the  plalntUTs  evidence  was  Introduced 
for  the  purpose  of  discrediting  the  defendant 
nor  that  the  plaintiff  exceeded  his  right  under 
the  statute.  Therefore  'this  exception  is  not 
sustained. 

After  the  testimony  and  arguments  wore 
closed,  and  before  the  charge  was  given  to 
the  Jury,  two  Jurors,  on  their  way  to  their 
homes,  on  Saturday  afternoon,  called  at  the 
defendant's  house  and  at  their  request  were 
by  him  shown  certain  objects  and  localities 
which  bad  been  testified  about  In  the  trial 
and  were  material  to  the  issue.  They  also 
asked  him  certain  questions,  which  he 
answered.  After  verdict  the  defendant 
moved  to  have  the  verdict  set  aside  by  rea- 
son of  this  misconduct  of  the  Jurors,  and 
testimony  was  taken  in  support  of  and  in 
opposition  to  the  motion.  It  was  found  that 
the  defendant  was  in  court  on  Monday  and 
heard  the  charge  of  the  court  and  did  not 
make  these  facts  known  to  the  court  nor  to 
his  counsel  until  after  the  verdict  was  ren- 
dered, hoping,  as  the  court  found,  "that  he 
would  derive  an  advantage  in  the  result  of 
his  case  by  reason  of  the  information  ob- 
tained by  said  Jurors  as  aforesaid."  It  is 
unnecessary  to  comment  upon  the  misconduct 
of  the  defendant  or  that  of  the  two  Jurors  in 
violation  of  their  oath  and  of  the  emphatic 
Instructions  of  the  court  given  them  on  Sat- 
urday to  hear  nothing  said  about  the  case 
nor  to  receive  any  Information  concK'nlng  it 
during  the  recess.  It  is  sufficient  to  say  tliat 
the  defendant's  omission  to  call  the  court's 
attention  to  these  facts  brought  the  case 
within  the  settled  rule  laid  down  in  Whitcher 
T.  Peacham,  52  Vt  242.  See,  also,  Scott  v. 
Moore,  41  Vt  205,  98  Am.  Dec.  581;  Badger 
V.  State,  69  Vt  217,  37  Atl.  286 ;  McKlnstry  v. 
Collins,  74  Vt  147,  62  Atl.  43& 

Judgment  affirmed. 
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FRENCH  T.  WHITE. 

(SoproM  Conrt  of  Vermont    Washingtoii. 
Oct  25,  1905.) 

1.  Barkbuptot  —  Stock   in    Oobpobation — 
PtBDOB — Failuri  to  Tbasbteb — REQinsma. 

A  debtor  deposited  with  his  creditor  certifi- 
catea  of  stock  as  collateral.  The  certificates 
were  neither  assigned  in  writing  nor  was  any 
transfer  made  on  the  books  of  the  corporation. 
No  notice  was  given  to  the  corporation  that  the 
certificates  were  so  deposited,  bat  subsequently 
tn  officer  was  incidentallv  told  of  it.  Stock  was 
transferable  only  on  the  Books  of  the  corporation 
b.T  a  surrender  of  the  certificate.  Held,  that 
tiiere  wa«  no  transfer  of  the  stock,  either  at 
common  law  or  under  V.  S.  36S9,  providing  that 
transfers  must  be  by  assignment  and  delivery, 
with  notice  to  the  corporation,  bat  the  same 
was  subject  to  levy  and  sale  in  proceedings  by 
another  creditor,  and  on  the  bankruptcy  of 
the  debtor  the  stock  passed  to  bis  trnntee,  under 
Bankr.  Act  July  1,  1808.  c.  541,  g  70,  .30  Stet 
565  [U.  S.  Comp.  St.  1901,  p.  3451],  providing 
that  the  trustee  of  the  bankrupt  shall  be  vested 
with  the  title  of  the  bankrupt  in  property  sub- 
ject to  levy  and  sale  against  him. 

2.  JUDOMENT   — PBOCESS— ATTACHMSNT— PEB- 
80NAI.   SKBTIOK. 

Where,  in  an  attachment  salt  against  a 
nonresident,  there  was  no  service  on  the  debtor 
and  no  appearance  by  bim,  the  suit  was  in  effect 
one  in  rem.  and  any  personal  Judgment  was 
void. 

[Rd.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  S  33.] 

3.  Same  —  Pbopebtt  m  Tbustex  in  Bank- 

BUPTVy. 

Property  which  vests  in  the  trustee  of  a 
bankrupt  tmder  the  federal  bankruptcy  law  is 
not  subject  to  attachment  in  a  state  court 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Bankruptcy,  {  238.J 

4.  Audita  Quebela— Judoments  Subject  to 
Review. 

Where  a  conrt  had  no  jnrlsdiction  and  the 
Judgment  rendered  is  void,  audita  querela  to 
vacate  the  judgment  and  execution  thereon  is 
nmiecessary. 

BzceptlonB  from  Washingrton  County  Conrt; 
Rowen,  Jndge. 

Audita  qnerela  to  set  aside  a  jndj^ment  and 
aeentlon  thereon  by  William  A.  French 
against  Stlllman  C.  White.  Judfrment  for 
plaintiff,  and  defendant  excepts.    Reversed. 

Argoed  before  TYLER,  MUNSON,  START, 
WATSON,  HASBLTON,  and  POWERS,  JJ. 

Hnnton  ft  Stickney.  for  plaintiff.  George 
W.  Wing  and  Gordon  &  Jackson,  for  defend- 
ant 


WATSON,  J.  On  the  22d  day  of  April, 
1899,  Henry  S.  Mackay  was  adjudged  a  bank- 
rupt under  the  United  States  bankruptcy 
laws,  before  the  District  Court  of  the  United 
States  in  the  District  of  Massachusetts,  and 
the  plaintiff  was  appointed  sole  trustee  of 
the  bankruptcy  estate.  At  that  time  Mackay 
was  the  owner  of  220  shares  of  the  capital 
stock  of  the  Vermont  Granite  Company,  rep- 
resented  by  two  cerOflcates  issued  to  him — 
one  numbered  25  for  90  shares,  and  one 
numbered  26  for  130  shares.  The  Vermont 
Granite  Company  is  a  corporation  organized 
nnder  the  laws  of  this  state,  and  has  Its 


principal  office  and  place  of  buslnesB  at  the 
city  of  Barre.  Mackay  was  the  owner  of  this 
stock  as  early  as  in  Octol)er,  1S93,  but  how 
much  earlier  does  not  appear.  After  be 
became  the  owno'  of  it,  he  gave  to  the  de- 
defendant  on  the  day  of  their  date  two  prom- 
issory notes — one  for  $6,500,  at  one  year's 
date,  with  interest  annually,  and  one  for 
$4,500,  at  eight  months'  date,  with  like  inter- 
est. At  the  time  of  the  execution  and  deliv- 
ery of  these  notes  Mackay  "deposited"  with 
the  defendant  the  certificates  of  stock — the 
one  for  130  shares  as  collateral  security  for 
the  payment  of  the  larger  note,  and  the  one 
for  90  shares  as  collateral  security  for  the 
payment  of  the  smaller  note.  The  certifi- 
cates were  not  assigned  in  writing  nor  other- 
wise than  as  above  stated.  Nor  was  any 
meniorandmn  of  transfer  or  deposit  made  on 
any  books  of  the  company.  Neither  Mackay 
nor  the  defendant  ever  gave  or  procured 
to  be  given  any  notice  to  the  company  that 
the  certificates  were  so  "deposited";  but  In 
October,  1893,  the  then  treasurer  and  secre- 
tary of  the  company  was  incidentally  told  of 
it  by  a  person  who  happened  to  know  the 
fact  Stock  In  the  company  was  and  is 
transferable  only  on  the  books  of  the  compa- 
ny by  the  holder  or  his  attorney  on  the  sur- 
render of  the  certificate.  The  transfer  of 
the  certificates  to  the  defendant  was  by  de- 
livery only.  No  assignment  of  them  was 
made. 

To  render  a  transfn  of  shares  of  stock  as 
collateral  security  valid  against  subsequent 
attaching  creditors  of  the  owner,  under  the 
statute,  the  transfer  must  be  "by  assign- 
ment and  delivery,"  with  notice  to  the  clerk, 
cashier,  or  treasurer  of  the  corporation,  and 
a  memorandum  thereof  made  niton  its  stock 
ledger.  V.  S.  3689.  Aside  from  the  statute, 
without  a  written  transfer  of  some  kind  suf- 
ficient to  pass  the  legal  title,  with  a  transfer 
on  the  books  of  the  corporation,  or  accompa- 
nied with  power  to  make  such  a  transfer, 
as  well  as  a  delivery  of  the  certificate,  there 
Is  no  such  delivery  of  the  possession  of  the 
property  as  Is  essential  to  the  validity  of  a 
pledge  of  corporate  stock.  Jones  on  Pledges, 
a  161, 152.  See  Samson  v.  Rouse,  72  Vt  422, 
48  Atl.  666,  and  White  River  Savings  Bank 
V.  Capitol  Savings  Bank  and  Trust  Co.,  77 
Vt  123,  59  Atl.  197.  Thus  under  the  well- 
known  rules  of  the  common  law  the  word 
"assignment,"  used  in  connection  with  such 
pledges,  means  a  written  transfer,  and  It 
must  be  understood  in  the  statute  above  re- 
ferred to  in  the  same  sense  in  which  it  is 
understood  at  common  law.  9  Bac.  Abr. 
(Bouvier  E!d.)  238.  Since  there  was  no  writ- 
ten transfer  of  the  stock  in  question,  there  was 
no  pledge  either  at  common  law  or  under  the 
statute,  and  the  question  of  notice  to  the  cor- 
poration is  immaterial.  It  follows  that  prior 
to  the  filing  of  the  petition  in  the  proceedings 
in  bankruptcy  the  220  shares  of  stocU  might 
have  been  levied  upon  and  sold  under  Judi- 
cial process  against  Mackay;  and  under  the 
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provlBlonB  of  the  bankrupt  law,  when  the 
plaintiff  was  appointed  trustee,  the  title  to 
this  Btock  vested  in  him  by  relation  at  the 
date  ot  the  commencement  of  the  proceed- 
ings. Bankr.  Act  July  1,  1888,  c.  541,  {  70; 
30  Stat  565  [U.  S.  Gomp.  St  1901,  p.  3461]; 
In  re  Appel,  103  Fed.  931,  4  Am.  Bankr. 
Eep.  722. 

Some  months  after  the  title  to  the  prop- 
erty was  so  vested  in  the  trustee,  the  defend- 
ant sued  out  his  writ  of  attachment  against 
the  bankrupt  returnable  before  the  county 
court  within  and  for  the  county  of  Washing- 
ton, in  this  state,  therein  commanding  that 
the  goods  and  chattels  of  the  bankrupt  fie 
attached  to  the  value  of  $20,000.  The  action 
was  general  aasumpslt  and  founded  on  the 
two  promissory  notes  before  described.  The 
writ  was  in  form  served  by  attaching  as  the 
property  of  the  bankrupt  the  said  220  shares 
of  stock.  The  baukrupt  was  a  nonresident 
of  this  state,  and  at  most  was  given  only 
constructive  notice  of  the  suit  and  attach- 
ment The  trustee  In  bankruptcy  was  also 
a  nonresident  Neither  of  them  had  any  no- 
tice in  fact  or  knowledge  of  the  suit  or  any 
of  the  proceedings  therein.  An  order  for 
notice  to  the  bankrupt  by  publication  was 
made,  but  it  is  contended  that  the  require- 
ments of  the  statute  in  this  respect  were  not 
complied  with.  In  the  view  we  take  of  the 
case  before  us,  however,  that  question  is 
Immaterial  and  not  further  noticed.  Judg- 
ment was  rendered  in  the  former  case 
against  the  bankrupt  by  default  for  the  sum 
of  117,698.12  and  costs.  Execution  was  Is- 
sued, and  the  property  attached  was  adver- 
tised for  sale  thereon.  Fending  the  notice 
for  sale  the  present  suit  was  brought  in  the 
name  of  the  trustee  in  bankruptcy  to  vacate 
the  judgment  and  execution.  Since  in  that 
action  there  was  no  service  of  process  upon 
the  bankrupt  and  no  appearance  by  him,  the 
case  was  in  its  essential  nature  a  proceeding 
in  rem,  the  only  effect  of  which'  could  be  to 
subject  the  property  attached  to  the  pay- 
ment of  the  debt  found  due  to  the  plaintiff 
on  which  the  action  was  founded.  As  a  per- 
sonal judgment,  the  judgment  rendered  was 
void.  Indeed,  when  regularly  obtained,  such 
a  judgment  is  without  any  binding  force,  ex- 
cept as  to  the  property  attached.  Woodruff 
V.  Taylor,  20  Vt  65;  National  Bank  v.  Pea- 
body  &  Co.,  56  Vt  492,  45  Am.  Eep.  632. 

At  the  time  of  the  commencement  of  the 
former  case,  could  the  property  In  question 
be  attached  by  process  from  the  state  court? 
This  is  an  Important  question,  and,  if  held 
In  the  negative,  one  that  Is  decisive  of  the 
present  case.  In  Mueller  v.  Nugent  184  D. 
S.  1,  22  Sup.  Ct  269,  46  L.  Ed.  405,  the  court, 
speaking  through  Mr.  Chief  Justice  Fuller, 
said:  "It  is  as  true  of  the  present  law  as  it 
was  of  that  of  1867  that  the  filing  of  the  peti- 
tion is  a  caveat  to  all  the  world,  and  In  effect 
an  attachment  and  injunction  (International 
Bank  v.  Sherman.  101  U.  S.  407,  25  L.  Ed. 
867),  and  on  adjudlcatioD  title  to  the  bank- 


rupt's property  became  rested  In  the  tmstee 
(sections  70,  21c  [Bankr.  Act  July  1,  1898,  c. 
641,  30  Stat  565,  552,  U.  S.  Oomp.  St  1901, 
pp.  3451,  3430]),  with  actual  or  constructive 
possession,  and  placed  in  the  custody  of  the 
bankruptcy  court"  Since  the  stock  in  ques- 
tion, as  a  part  of  the  bankrupt  estate,  was  in 
the  custody  of  the  federal  court,  it  could 
not  'be  taken  out  of  that  custody  by  any 
process  from  a  state  court  Property  cannot 
be  constructively,  any  more  than  actually.  In 
two  places  at  the  same  time.  To  give  a 
court  jurisdiction  In  a  proceeding  in  rem, 
there  must  be  a  valid  seizure  and  an  actual 
control  of  the  res  under  the  process  there- 
from. The  attempt  to  seize  the  property  by 
attachment  was  a  nullity,  and  gave  the  state 
court  no  Jurisdiction  over  it  In  Stoughton 
V.  Mott  13  Vt  175,  the  action  was  trespass 
for  taking  and  carrying  away  the  plaintiff's 
sloop  and  a  quantity  of  military  stores,  arms, 
etc.  After  a  trial  was  had  on  the  general 
issue,  resulting  in  a  verdict  for  the  plaintiff, 
the  suit  was  dismissed  on  defendant's  motion 
for  want  of  jurisdiction,  and  on  exception 
thereto  the  case  was  heard  In  this  court  It 
appeared  that  the  defendant,  an  officer  of  the 
United  States,  seized  and  was  holding  the 
sloop  and  arms  and  munitions  of  war  under 
an  act  of  Congress,  as  intended  to  be  em- 
ployed by  the  owners  thereof  in  carrying  on 
military  operations  within  the  province  of 
Lower  Canada,  a  country  with  which  the 
United  States  was  at  peace.  Boyce,  J^  de- 
livered the  opinion  of  the  court:  "If  the  ac- 
tion is  of  a  character  which  necessarily  goes 
to  devest  the  possession,  under  the  seizure, 
it  cannot  be  sustained.  Such  was  the  case 
of  Slocum  V.  Mayberry,  2  Wheat  1,  4  !<.  Ed. 
169,  being  replevin,  which  could  not  be  in- 
stituted to  effect  without  retaking^  the  prop- 
erty from  the  seizing  of&cer.  But' if  the  ac- 
tion is  an  ordinary  one,  seeking  merely  to  re- 
cover damages,  there  would  seem  to  be 
nothing  in  principle  to  forbid  the  i>endency 
of  both  suits  at  the  same  time."  The  doc- 
trine there  laid  down  la  a  principle  thorough- 
ly established  in  law.  In  Buck  v.  Colbatb, 
8  Wall.  334,  18  L.  Ed.  257,  the  court,  speak- 
ing through  Mr.  Justice  Miller,  said:  It  la  "a 
principle  which  Is  essential  to  the  dignity 
and  just  authority  of  every  court,  and  to  the 
comity  which  should  regulate  the  relations 
between  all  courts  of  concurrent  jurisdiction. 
That  principle  Is  that  whenever  property  has 
been  seized  by  an  officer  of  the  court  by 
virtue  of  Its  process,  the  property  is  to  be 
considered  as  in  the  custody  of  the  court  and 
onder  its  control  for  the  time  being,  and  that 
no  other  court  has  a  right  to  Interfere  with 
that  possession,  unless  it  be  some  court 
which  may  have  a  direct  supervisory  control 
over  the  court  whose  process  has  first  taken 
possession,  or  some  superior  jurisdiction  In 
the  premises."  See,  also,  Taylor  ▼.  Carryl, 
20  How.  .583,  15  L.  Ed.  1028;  Covell  T.  Hey- 
man,  Ul  U.  S.  176,  4  Sup.  Ct  355,  28  L.  Ed. 
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380:  WUte  ▼.  Schloerb,  178  V.  S.  542,  20  Sup. 
Ct  1007,  44  L.  Ed.  1188. 

It  foUowB  that  tbe  state  conrt  acquired  no 
jurisdiction  of  the  res  in  the  former  case, 
and  that  the  attempted  attachment  of  the 
pri^ierty  and  all  subsequent  proceedings  In 
that  action  are  void.  This  being  so,  the  prop- 
erty la  not  affected  thereby,  and  there  is  no 
necessity  for  this  action  of  audita  querela  to 
vacate  the  Judgment  and  execution.  The 
question  whether  such  an  action  can  be  main- 
tained in  the  name  of  a  trustee  In  baoikrupt- 
c;  in  any  other  circumstances,  where  the 
Judgment  sought  to  be  vacated  was  rendered 
■gainst  the  bankrupt,  is  not  considered. 

Judgment  reversed,  and  Judgment  for  de- 
fendant to  recover  his  costs. 


STATE  v.  KRINSKI. 

(Supreme  Court  of  Vermont.    Rutland.    Nov.  8, 
1906.) 

1.  CsnaRAI,    Law— EVIDKHCB— IHTOXICATIRO 
lilQIIOB  IlXKOAIXT  SEIZED. 

On  a  prosecution  for  keeping  for  sale  in- 
toxicating liquors  wittiout  a  license,  it  was 
proi>er  to  admit  in  evidence  liqnoTs  which  had 
been  seized,  irrespective  of  the  legality  of  the 
warrant. 

[E^  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  877.] 

2.  Samb. 

On  a  prosecution  for  keeping  for  sale  in- 
toxicating liquors  without  a  license,  it  was  not 
error  to  admit  evidence  as  to  the  finding  of 
Jamaica  ginger,  although  evidence  had  already 
been  introduced  regarding  the  findhig  of  al- 
cohol, as  the  state  was  not  bound  to  confine 
its  evidence  to  the  liquor  for  which  it  claimed  a 
conviction. 

9-  IXTOXICATIRO  LiquoBS— Cbiuikai.  Pbosb- 
cuTioNS— Evidence— iROBiMiNATiNa    Cib- 

CUMSTANCES. 

On  a  prosecution  for  keeping  for  sale  in- 
toxicating liquors  without  a  license,  it  was 
proper  to  permit  the  state  to  show  that  at  ttie 
time  of  the  search  two  men.  under  the  influence 
of  liquor,  were  wrangling  over  a  bottle,  though 
it  further  appeared  tliat  the  bottle  only  con- 
tained soda  water. 

4.  Sake. 

On  a  prosecution  for  keeping  for  sale  in- 
toxicating liquors  without  a  license,  it  appear- 
ed that  bottles  purporting  to  contain  Jamaica 
ginger  fouud  on  tbe  premises  were  flask-shaped, 
and  the  state  chemist  testified  that  there  was 
a  standard  form  of  bottles  put  in  the  glass 
manufacturers'  catalogues  for  putting  up  me- 
dicinal Jamaica  ginger,  and  that  he  bad  never 
seen  it  put  up  in  bottles  such  as  Uiose  in  evi- 
dence, and  he  also  testified  that  he  never  saw 
such  a  bottle  used  in  a  proper  pharmacy.  Beld, 
that  the  testimony  had  a  legitimate  tendency  to 
snstain  the  diarge. 

5.  SamB— IRSTBUCTIONS. 

On  a  prosecution  for  keeping  for  sale  in- 
toxicating liquors  without  a  license,  the  court 
Instmeted  that  if  a  preparation  found  on  the 
premises  was  a  beverage  "capable  of  producing 
mtoxication,  and  may  be  used  for  that  pur- 
pose, then  it  is  prohibited."  The  court  in  its 
charge  first  took  up  the  question  whether  the 
preparation  was  a  beverage  within  the  meaning 
of  the  law,  and  said  that  the  law  did  not  mean 
that  it  must  be  classed  among  liquors  that  are 
ordinarily  used  as  beverages,  but  that  it  was 
snfScient  if  the  liquid  was  one  which  can  be 


used  so  practically,  and  further  stated  that 
the  important  question  was  whether  the  prepa- 
ration was  kept  for  the  purpose  of  sale,  with 
intent  to  sell  it  as  a  beverage.  Beld,  that  de- 
fendant was  not  harmed  by  the  quoted  lan- 
guage, as  tbe  evident  meaning  of  the  entire 
charge  was  that  a  preparation  may  io  some 
circumstances  be  classed  with  intoxicating  liq- 
uor, although  not  ordinarily  used  as  a  beverage. 
6.  Same— LiquoBS  Pbohibited. 

The  act  of  1902  does  not  exclude  from  the 
term  "intoxicating  liquor"  medicinal  prepara- 
tiona,  fluid  extracts,  and  toilet  articles  of 
which  alcohol  is  tbe  solvent  principle. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  g  146.1 

Exceptions  from  Rutland  County  Court; 
Tyler,  Judge. 

Herman  Krinskl  was  convicted  of  keeping 
and  exposing  for  sale  intoxicating  liquors 
without  a  license,  and  he  brings  exceptions. 
AfDrmed. 

Argued  before  ROWELL,  C.  J.,  and  HT7N- 
SON,  WATSON,  HASBim)N,  and  POWERS, 
JJ. 

R.  A.  Lawrence,  State's  Atty.,  for  the  State. 
Butler  &  Moloney,  for  respondent 

MUNSON,  J.  The  respondent  objected  to 
the  production  of  tbe  articles  found  in  bis 
building,  and  testimony  relating  thereto^  on 
tbe  ground  that  the  search  in  which  the 
articles  were  seized  was  made  upon  an  illegal 
warrant  The  court  held  the  evidence  ad- 
missible, without  regard  to  the  legality  of  the 
warrant;  and  this  was  correct  Adams  v. 
New  York.  192  U.  S.  58S,  24  Sup.  Ct  872,  48 
L.  Ed.  575.  The  respondent  relies  upon  State 
T.  Slamon.  73  Vt  212,  50  Atl.  1097,  87  Am. 
St  Rep.  711,  and  Boyd  v.  United  States,  116 
n.  S.  616,  6  Sup.  Ct.  254.  29  L.  Ed.  746;  but 
these  cases,  however  regarded,  are  not  con- 
trolling. There  Is  a  plain  distinction  between 
tbe  seizure  and  production  of  papers  which 
are  not  the  basis  of  the  charge  and  are 
merely  of  an  evidentiary  character,  and  tbe 
seizure  and  production  of  property  kept  for 
an  Illegal  use. 

The  respondent  objected  to  evidence  regard- 
ing the  Jamaica  ginger,  on  the  ground  that 
evidence  had  already  been  introduced  re- 
garding the  finding  of  some  alcohol.  The 
state  was  not  bound  to  confine  Its  evidence 
to  the  liquor  for  which  it  claimed  a  convic- 
tion. The  finding  of  other  liquors  in  the 
same  place  would  bear  upon  the  question 
whether  the  kind  relied  upon  was  kept  for 
illegal  sale. 

The  state  was  permitted  to  show  that  at 
tbe  time  of  the  search  two  men,  under  tbe 
Influence  of  liquor,  were  wrangling  over  a 
bottle,  during  which  wrangling  the  respond- 
ent came  Into  tbe  room.  It  appeared,  fur- 
ther, that  this  bottle  was  seized,  and  after- 
wards found  to  contain  only  soda  water. 
This  evidence  was  admissible  as  one  of  the 
circumstances  of  the  search  and  seizure,  and 
as  tending  to  characterize  tbe  place  and 
business, 

The  bottles  pnrporttng  to  oontalm  Jamaica 
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ginger  were  small,  flat  flask-shaped  bottles, 
and  tbere  was  evidence  that  the  officer  found 
nearly  SOO  empty  bottles  of  the  same  kind  In 
the  back  room  of  the  store.  Dr.  Wlltse,  the 
state  chemist;  testified  to  the  differences  be- 
tween the  article  seized  and  the  standard 
Jamaica  ginger,  and  stated,  further,  that 
there  was  a  standard  form  of  bottle  put  In 
the  glass  manufacturers'  catalogues  for  put- 
ting up  the  medicinal  Jamaica  ginger,  and 
that  he  had  never  seen  it  put  up  In  bottles 
of  the  shape  of  those  put  in  evidence.  He 
was  also  permitted  to  testify,  under  respond- 
ent's exception,  that  he  never  saw  a  bottle 
of  the  style  and  shape  of  these  bottles  used 
in  a  proper  pharmacy,  and  that  glass  mana- 
facturers  put  In  their  catalogues  what  they 
call  a  "ginger  bottle"  of  a  different  shape 
and  style.  It  does  not  appear  that  any  ques- 
tion was  raised  as  to  the  witness'  competency 
to  testify  upon  this  subject,  and  we  think  the 
matters  testified  to  had  a  legitimate  tendency 
to  sustain  the  charge. 

The  respondent  submitted  several  requests 
as  to  what  constitutes  a  beverage,  and  ex- 
cepted to  the  court's  refusal  to  comply  there- 
with and  to  its  charge  upon  that  subject,  and 
now  argues  that  the  court  erred  In  saying: 
"If  this  preparation  •  •  •  is  a  beverage 
that  is  capable  of  producing  intoxication,  and 
may  be  used  for  that  puri)OBe,  then  It  Is 
prohibited."  But  this  setence  must  be  con- 
sidered In  connection  with  other  parts  of  the 
charge.  The  court  first  took  up  the  question 
whether  this  Jamaica  ginger  was  a  beverage 
within  the  meaning  of  the  law.  And  in  con- 
sidering this  question,  after  referring  to  the 
evidence  in  respect  to  its  being  used  as  a 
beverage,  the  court  said,  in  substance,  that 
the  law  did  not  mean  that  it  must  be  classed 
among  liquors  that  are  ordinarily  used  as 
beverages,  but  that  it  Is  sufficient  if  the 
liquid  is  one  that  can  practically  be  used  as 
a  beverage  and  be  drunk  tor  the  purpose 
of  intoxication ;  that  if  the  preparation  was 
a  beverage  capable  of  producing  intoxication, 
and  one  that  oould  be  used  for  that  purpose, 
then  It  fell  within  the  list  of  intoxicating 
liquors,  and  the  sale  or  keeping  for  sale 
was  prohibited.  The  evident  meaning  of  this 
is  that  a  preparation  of  this  kind  may  in 
some  circumstances  be  classed  with  intoxicat- 
ing liquors,  and  so  come  within  the  prohibi- 
tion, although  not  ordinarily  used  as  a  bev- 
erage; and  the  remainder  of  the  charge 
makes  it  certain  that  it  must  have  been  so 
understood  by  the  Jury.  For  the  court  then 
proceeds  to  consider  the  purpose  for  which 
this  article  was  kept,  and  states  the  claim 
of  the  respondent  to  be  that  he  kept  it  to 
sell  for  medicinal  purposes  and  not  to  sell  as 
a  beverage,  and  declares  it  to  be  the  leading 
question  In  the  case  whether  the  respondent 
kept  it  with  intent  to  sell  it  as  a  beverage, 
and  directs  the  attention  of  the  Jury  to  the 
evidence  upon  one  side  and  the  other  bear- 
ing upon  that  point  The  court  said,  further, 
that  if  they  found  the  respondent  had  made 


sales  of  this  preparation  to  be  used  u  a 
beverage  for  the  purposes  of  lntozlcatl(Hi, 
that  would  be  a  circumstance  tending  to  show 
that  the  stock  on  hand  was  designed  for  the 
same  purpose.  Later  the  court  concluded  a 
restatement  of  the  case  In  these  words:  "The 
important  inquiry,  I  repeat,  Is,  was  it  kept  for 
the  purpose  of  sale,  with  Intent  to  sell  It  as  a 
beverage?"  It  Is  clear  that  the  respond«it 
was  not  harmed  by  the  sentence  complained 
of,  if  the  court  was  right  in  holding  that  the 
liquid  ih  question  could  be  made  a  beverage 
under  the  law  then  existing. 

The  respondent  Insists  that  It  Is  the  mani- 
fest purpose  of  the  act  of  1902  to  exclude 
from  the  term  "Intoxicating  liquor"  all  medic- 
inal preparations,  fluid  extracts,  and  toilet 
articles,  of  which  alcohol  Is  the  solvent  prin- 
ciple, even  though  they  contain  more  than 
one  per  cent,  of  alcohol.  We  think  the  act 
was  not  Intended  to  effect  any  change  of  the 
law  in  this  respect,  and  that  State  v.  Kezer, 
74  Vt.  50,  52  Atl.  116,  is  still  applicable,  aa 
regards  the  purpose  of  the  keeping  or  sale. 

Judgment  that  tbere  is  no  error  In  the 
proceedings,  and  that  the  respondent  take 
nothing  by  his  exceptions. 


STATE   V. .  COSTA. 

(Supreme  Court  of  Vermont.    Caledonia.    Nov. 
20, 1906.) 

1.  Cbimiral  Law  —  Evidenck  —  Rktubh    to 
Seabch  Wabbant. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  Intent  to  sell  the  same  without  au- 
thority, the  return  to  a  search  warrant  was  not 
admissible  against  defendant 

2.  WrrNESSKS— REFBESHnro   Meuobt. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without  au- 
thority, the  officer  who  searched  defendant's 
premises  might  in  testifying,  use  the  return  to 
the  search  warrant  to  refresh  his  recollection. 

3.  Same — Cboss-Examination. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without  au- 
thority, defendant  may  cross-examine  the  office 
who  made  the  search  from  the  return  to  the 
search  warrant 

4.  Intoxicatin'o    Liquobs — Cbihinal   Pbose- 
CUTION — Evidence — Seabch. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without  au- 
thority, it  was  not  error  for  the  officer  who 
searched  defendant's  premises  to  testify  that  he 
made  the  search  by  virtue  of  a  warrant  for  in- 
toxicating liquor;  the  court  having  charged 
fully  and  correctly  with  regard  to  reasonable 
doubt  and  the  presnmption  of  innocence. 

5.  Saub — Instbuctions  —  Pbesentation     o» 
Defense. 

Where,  on  a  prosecution  for  keeping  intox- 
icating liquor  with  intent  to  sell  the  same  with- 
out authority,  a  physician  testified  that  the 
malt  extract  found  in  defendant's  place  of  btisi- 
ness  was  sold  and  used  as  a  proprietary  medi- 
cine to  a  great  extent  and  prescribed  by  phyai- 
cians,  and  the  court  charged  that  there  was  no 
question  but  that  the  malt  extract  was  a  legiti- 
mate medicine  frequently  prescribed  by  physi- 
cians and  that  such  a  preparation  might  be 
manufactured  for  a  lawful  purpose  and  sold  as 
a  medicine  without  violation  of  law,  the  tend- 
ency of  defendant's  evidence  in  regard  to  the 
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medidiial  character  of  the  medicine  was  suf- 

fidently  presented  to  the  Jury. 

&  8ai» — E}vn>EiTCE — Aux>Houo  Pbbpaxa.tioit 

— OrtBtM  PRZPARA.TIONS — FKBCENTAOX  OF  Air 

COBOL. 

It  waa  not  error  to  refuse  to  permit  the 
Banofactarer  of  a  malt  extract  found  in  defend- 
ant's place  of  bnsinesa  to  testify  as  to  the  per- 
centaie  of  alcohol  in  the  other  medicinea  man- 
nfactnred  by  hia  firm. 
7.  Same — Sai.e8  bt  Othxbs. 

It  was  proper   to    exclude    testimony    of 
grocers  and  druggists  that  they  had  for  a  long 
time  sold  the  midt  extract  in  question  openly 
and  visibly. 
&  Saue — MEoicnfAL   UsB  —  Un   or   Otheb 

Prepabatiors. 
It  was  not  error  to  exclude  evidence  to 
•how  tliat  the  malt  extract  in  question  was 
used  by  the  medical  profession  and  by  people 
cenerally  for  the  same  porposes  as  certain 
known  proprietary  articles  and  that  a  person 
coold  not  become  intoxicated  by  the  use  of  such 
articles. 
9.  Saub — PEBCEirrAOX   or    Alcohol — Otheb 

iHOBEDBirro. 

On  a  prosecution  for  keeping  intoxicating 
liquor  for  sale  without  authority,  it  was  proper 
to  perinit  the  amount  of  alcohol  and  the  other 
iogredients  of  the  extract  found  in  defendant's 
place  of  business  to  be  shown. 
lOi  Saio — ^Isstixs — Uss  AS  Bevkbaob. 

On  a  prosecution  for  keeping  intoxicating 
liquor  tor  sale  without  authority,  as  respects 
extracts,  tinctures,  essences,  and  compounds 
baring  a  legitimate  use  for  medicinal  or  toilet 
poiposes,  the  question  is,  not  Lierely  whether 
they  contain  more  than  1  pet  cent  of  alcohol, 
bat  also  whether  the  articles  are  sold  to  be  used 
u  a  beverage. 

11.  Same  —  Evidence  —  Pdbohabes  —  State- 
ifXKTS  or  Devknuaitt. 

On  a  i>roeecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without  au- 
thority, testimony  of  a  witness  that  he  bought 
four  bottles  of  the  malt  extract  found  in  de- 
fendant's place  of  business,  and  tliat  defendant 
told  the  witness  that  he  could  not  drink  it  in 
the  store,  but  must  go  outside  to  do  so,  was 
properly  admitted  as  tending  to  show  defend- 
ant^ intent 

12.  Cbiminal  Law — Otheb  Oftenses. 
Evidence  tending  to  show  that  defendant 

sold  a  malt  extract  for  use  as  a  beverage  in 
Mardi,  1906.  tended  to  show  that  he  was  keep- 
ing it  for  sale  as  a  beverage  in  June  of  that  year. 
IS.  IirrozioaTiHO  LiquoBB — Cbiminal  Pbobb- 

oimoir — ^raxncK —  Statemeitts  .  to    Pub- 

chaseb. 
Evidence  tending  to  show  that,  when  a  bot- 
tle of  the  malt  extract  found  in  defendant's 
place  of  business  was  purchased,  the  purchaser 
aiked  defendant  to  open  the  bottle  for  him,  but 
that  defendant  refused  to  do  so.  saying  that  the 
potchaser  must  take  it  away,  was  properly  re- 
edved. 

14.  Saue — Iitbtbuction8. 

An  instruction  that,  if  the  preparation 
kept  by  defendant  was  bought  and  used  as  a 
herbage  because  of  the  intoxicating  ingredient 
contained  in  it  it  was  a  beverage  and  an  intox- 
icating one  within  the  statute,  was  not  errone- 
oos,  where  accompanied '  by  a  correct  instruc- 
tion as  to  the  amount  of  alcohol  that  the  prep- 
aration must  have  contained  in  order  that  it 
conld  be  deemed  an  intoxicating  liquor,  and  by 
further  instructions  to  the  effect  that  since  it 
had  a  legitimate  use  medicinally,  its  use  as  a 
beverage  would  not  render  defendant  liable,  un- 
less be  kept  it  to  sell  as  a  beverage. 

15.  SaIIB — CONBTBDHTO      Instbuctions     To- 
OTHBB. 

On  a  prosecution  for  keeping  faitoxicating 
liquor  with  intent  to  sell  the  same  without  au- 
thority, the  court  instructed :    "We  do  not  sub- 


mit the  question — we  do  not  make  your  verdict 
depend  in  any  way  upon  the  question — ^whether 
it  IS  possible  for  the  ordinary  man,  or  any  man, 
to  drmk  mough  of  this  preparation  to  intoxicate 
him."  The  instruction  was  followed  by  a  state- 
ment to  the  effect  that  the  statute  has  fixed  the 
amount  of  alcohol  that  it  is  essential  for  a  prep- 
aration to  contain  in  order  that  it  may  be 
deemed  an  intoxicating  liquor,  and  the  court 
also  instructed  that,  in  determining  whether  the 
preparation  was  sold  for  use  as  a  beverage,  all 
the  evidence  in  the  case  bearing  on  the  composi- 
tion of  the  liquid,  the  medicinal  properties  of 
the  ingredients,  the  percentage  of  alcohol,  its  ef- 
fect or  lack  of  effect  in  the  quantities  testified 
to,  and  its  pleasantness  or  unpleasantness  to 
the  taste,  should  be  considered.  Held,  that  the 
Instruction  quoted  was  not  erroneous. 

16.  Cbiminal  Law  —  Instbuotionb  —  Dewh- 

IMO  RBABOIf  able  DoTTBT. 

On  a  prosecution  for  keeping  Intoxicating 
liquor  with  intent  to  sell  the  same  without  au- 
thority, it  was  not  error  for  the  court  to  refuse 
to  define  the  phrase  "reasonable  doubt,"  where 
the  definition  would  not  have  aided  the  Jury. 

17.  Samc — ^New  Tbial— Statutes — ^TBKATUto 

J0BT. 

V.  S.  1232,  providing  that  If  a  party  in 
whose  favor  the  verdict  is  rendered  during  the 
Sfune  term  of  court  gives  to  a  juror  in  the 
catise  any  victuals  or  drink,  or  procures  it  to  be 
done,  by  way  of  treat  l>efore  or  after  the  ver- 
dict it  ahall  be  ground  for  a  new  trial,  has  no 
application  to  a  criminal  case. 

18.  Same — CoBBUPnoir  or  Jubt. 

An  accused  Is  to  be  awarded  a  new  trial 
where  there  Is  sufficient  reason  to  believe  tliat  a 
verdict  has  been  returned  against  him  in  con- 
sequence of  corruption  practiced  upon  the  jury- 
men by  an  officer  or  any  one  else. 

19.  Same — Bvidencb  ab  to  Cobbuftion— Sur- 

nCIKNOT. 

Where,  on  a  criminal  prosecution,  the  jury 
told  the  sheriff  that  they  should  want  supper, 
but  before  going  to  supper  they  returned  their 
verdict  and  they  were  then  permitted  at  the 
expense  of  the  state  to  eat  the  supper,  there 
was  nothing  in  the  nature  of  corruption  or  im- 
propriety. 

Bzceptions  from  Caledonia  County  Court; 
MuiiBon,   Judge. 

Dominic  Costa  was  convicted  of  keeping 
intoxicating  liquor  with  intent  to  sell  the 
same  without  authority,  and  he  brings  ex- 
ceptions.   Affirmed. 

Argued  before  ROWELL,  O.  J.,  and  TY- 
LER, WATSON,  HASBI/rON,  and  POWERS, 
JJ. 

Frank  D.  Thompson,  State's  Atty.,  and 
David  B.  Porter,  for  tbe  State.  Harland  B. 
Howe,  for  respondent 

HASELTON,  J.  This  was  an  Information 
for  keeping  intoxicating  liquor  with  Intent 
to  sell  tbe  same  without  authority.  The 
evidence  on  the  part  of  the  state  tended 
to  show  that  the  respondent  kept  a  fruit 
and  cigar  store  "and  sold  soda  and  soft 
drinks,"  and  that  June  24,  1905,  one  A.  H. 
Noyes  searched  said  store  and  found  In  tbe 
cellar  a  large  quantity  of  "Red  Cross  Canada 
Malt  Extract"  put  up  in  pint  bottles,  and 
tbat  he  found  three  bottles  of  tbe  snme 
on  a  shelf  in  tbe  store,  and  one  bottle  in 
tbe  show  window.  The  time  of  this  search 
is  the  time  of  the  alleged  offense.  Noyes 
testified  under  objection  and  exception  tbat 
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he  made  the  search  referred  to  and  foond 
the  malt  extract  while  acting  under  a  war- 
rant to  search  the  respondent's  store  for 
Intoxicating  liquor.  The  objection  was  that 
the  search  warrant  and  the  return  thereon 
were  the  best  evidence.  As  to  th^  return 
it  is  enough  to  say  that  in  this  proceeding 
It  was  not  admissible  against  the  respondent 
Noyes  might  have  used  it  to  refresh  his 
recollection,  and  the  respondent  might  have 
cross-examined  from  it,  and  if  it  was  incon- 
sistent with  the  testimony  of  Noyes  the 
respondent  might  have  made  another  use  of 
it;  but  the  man  who  made  the  search  was 
properly  called  to  testify  to  the  finding  of 
the  malt  extract  and  the  circumstances 
in  which  it  was  found.  One  of  these  cir- 
cumstances, the  finding  of  a  bottle  of  the 
extract  in  the  show  window,  was  favorable 
to  the  respondent 

But  it  is  urged  that  the  witness  should 
not  have  been  allowed  to  testify  that  he 
made  the  search  by  virtue  of  a  warrant 
to  search  for  intoxicating  liquors;  that  the 
warrant  should  have  been  produced.  How- 
ever the  character  and  sufficiency  of  the 
warrant  were  not  in  issue.  The  witness 
was  merely  explaining  bow  he  came  to  be 
hunting  over  the  respondent's  cellar  and 
other  premises.  It  Is  often  impracticable 
for  a  witness  to  testify  as  to  his  doings 
without  referring  in  a  general  way  and  by 
its  proper  designation  to  some  writ  warrant, 
execution,  chattel  mortgage,  book,  or  other 
document ;  and  there  is  no  rule  of  law  wliicli, 
properly  interpreted,  makes  it  error  for  a 
witness  to  do  so  without  producing  the  docu- 
ment when  the  contents  of  the  docmnent 
are  not  the  subject  of  inquiry  and  are  not 
material  to  any  question  raised.  The  re- 
spondent concedes  that  the  witness  might 
well  enough  have  said  that  he  was  at  the 
respondent's  store  by  virtue  of  a  warrant 
but  urges  that  the  witness  prejudiced  the 
respondent  by  saying  that  he  was  acting 
under  a  warrant  to  search  for  intoxicating 
liquor.  But  if  the  witness  had  simply  testi- 
fied that  he  had  a  warrant  the  respondent 
might  have  argued  that  the  Jury  were  left 
to  infer  that  there  was  a  warrant  out  for 
the  arrest  of  the  respondent  or  for  the  search 
of  his  store  for  some  purpose  not  c6nnected 
with  the  very  charge  for  which  he  was  on 
trial.  If  the  witness  had  left  his  testimony 
in  the  way  in. which  it  is  said  by  respond- 
ent's counsel  that  he  should  have  left  it 
the  respondent  might  have  argned  that  he 
was  prejudiced  in  respect  to  bla  general 
character. 

It  is  undoubtedly  true  that  there  is  danger 
of  prejudice  against  a  respondent  because 
he  stands  in  court  under  arrest  charged  with 
a  criminal  offense,  since  It  is  well  under- 
stood that  under  our  system  be  could  not 
be  in  that  situation  unless  there  was  some 
evidence  or  supposed  evidence  against  him. 
It  is  for  this  reason,  more  than  any  other, 
that   the    doctrine   of   the   presumption   of 


innocoice  Is  maintained  In  this  JnrlsdlctiaD 
as  something  distinct  from  the  doctrine  of 
reasonable  doubt  And  so  in  this  case  the 
court  not  only  charged  fully  and  correctly 
with  regard  to  reasonable  doubt  and  the 
presumption  of  innocence,  but  also  particu- 
larly charged  the  Jury  that  the  facts  that 
the  charge  for  which  the  respondent  was 
on  trial  had  been  brought  against  him  and 
that  he  was  on  trial  therefor  were  not  to 
be  taken  against  him. 

The  evidence  tended  to  show  that  the  ex- 
tract to  the  finding  of  which  the  testimony 
of  Noyes  related,  contained  about  4  per  eent. 
of  alcohol  and  that  the  respondent  kept  it 
for  sale,  and  there  was  no  claim  or  evidence 
to  the  contrary.  But  the  main  question  in 
the  case  was  whether  the  respondent  kept 
this  malt  extract  to  sell  for  medicinal  uses 
only,  or  whether  he  kept  it  to  sell  for  nse 
as  a  beverage.  Several  exceptions  relate  to 
the  claim  that  the  respondent  was  unduly 
restricted  in  proving  that  the  malt  extract 
was  a  legitimate  proprietary  medicine  wbi(^ 
might  properly  be  sold  for  medicinal  uses, 
and  that  the  tendency  of  the  evidence  in 
that  regard  was  not  satisfactorily  i»«sented 
to  the  Jnry;  but  the  case  shows  otherwise. 
The  respondent  himself  testifies  that  be 
was  a  wholesale  and  retail  dealer  in  pat- 
ent medicines,  that  this  extract  was  sach 
a  medicine,  and  that  he  did  not  keep  it 
for  sale  as  a  beverage.  Dr.  B.  W.  Hitch- 
cock, of  St  Johnsbury,  gave  evidence  tending 
to  show  that  the  malt  extract  "was  sold 
and  used  as  a  proprietary  medicine  to  a 
great  extent,  that  It  was  generally  pre- 
scribed by  physicians,  and  that  it  was  used 
to  a  large  extent  as  a  medicinal  tenia" 
The  facts  which  this  evidence  of  Dr.  Hitch- 
cock tended  to  show  were  treated  as  estab- 
lished, for  the  court  charged  the  Jury,  In 
substance,  that  there  was  no  question  in 
the  case  but  that  the  malt  extract  is  a 
legitimate  medicine  frequently  prescribed  by 
physicians  and  extensively  sold  in  the  drag 
trade.  The  court  charged,  further,  that  "a 
preparation  of  this  kind  may  be  manufac- 
tured for  a  lawful  purpose  and  be  kept  and 
sold  as  a  medicine  without  violation  of  law." 
Indeed,  there  Is  considerable  more  in  the 
charge  to  the  same  effect 

The  respondent  called  as  a  witness  one 
Harris,  a  member  of  the  firm  which  manu- 
factures the  Red  Cross  Canada  Malt  Ex- 
tract, and  he  testified  to  the  effect  that  his 
firm  manufactures  various  other  proprietary 
medicines,  among  them  Harrisonia,  sarsapa- 
rilla,  and  a  preparation  of  beef,  iron,  and 
wine.  ■  In  the  course  of  the  testimony  of  this 
witness  the  respondent  offered  to  show  "the 
percentage  of  alcohol  In  the  other  propri- 
etary medicines  which  his  firm  manufac- 
tured and  sold  for  the  same  purpose  as 
said  extract,  and  particularly  that  beef,  iron, 
and  wine  contained  50  per  cent  of  alcohol, 
for  the  purpose  of  comparing  this  extract 
which  was  one  of  said  proprietary  medicines. 
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with  said  otber  proprietary  medldnes,  and 
as  tending  to  classUy  and  characterize  It 
as  a  patent  or  pr(q[>rletary  medicine."  The 
offered  erldence  was  excluded.  By  the  same 
witness  the  respondent  offered  to  show  that 
two  grocers  and  three  druggists  In  St.  Johns- 
bnry  had  for  a  long  time  sold  this  malt 
extract  openly  and  visibly,  "as  tending  to 
characterize  the  article  as  a  patent  or  pro- 
prietary medicine  and  to  show  its  general 
use  as  such."  Evidence  under  this  offer  was 
excluded.  The  respondent  also  offered  to 
show  by  the  same  witness  that  this  malt 
extract  "was  compounded  and  put  upon  the 
market  to  be  used  and  administered  for  the 
same  purposes  and  for  the  same  general 
Dse  as  said  other  proprietary  medicines  which 
his  firm  manufactured."  The  offered  evi- 
dence was  excluded.  These  rulings  of  the 
court  excluding  offered  evidMice  from  the  wit- 
ness Harris  were  not  erroneous.  Evidence  as 
to  beef.  Iron,  and  wine,  Harrlsonia,  and  other 
proprietary  medicines  manufactured  and  sold 
by  the  firm  which  manufactured  the  malt 
extract,  and  of  the  doings  of  a  few  dealers 
In  St  Johnsbury,  would  have  been  wholly 
Immaterial,  though  It -might  have  been  mis- 
leading. 

After  Dr.  Hitchcock  had  given  the  evidence 
abore  referred  to  tending  to  establish  the 
character  of  the  malt  extract  as  a  legiti- 
mate medicine,  prescribed  as  such  by  physi- 
cians, and  lawfully  sold  and  used  for  medic- 
inal purposes,  the  respondent  offered  to 
show  by  the  doctor  (1)  "that  this  malt  ex- 
tract was  used  by  the  medical  profession  and 
by  people  generally  for  the  same  purposes 
as  sarsaparilla,  Paine's  Celery  Compound, 
Peruna,  and  beef.  Iron,  and  wine;  (2)  that 
Peruna  contained  from  50  to  61  per  cent  of 
alcohol,  and  beef,  iron,  and  wine  from  25  to 
30  per  cent  of  alcohol;  (3)  that  a  person 
could  not  become  intoxicated  upon  Peruna, 
beef,  iron,  and  wine,  or  this  extract"  Bach 
of  these  tiiree  offers  was  made  and  excluded 
separately,  but  all  were  made  "as  tending  to 
compare  this  extract  with  other  patent  or  pro- 
prietary medicines  as  to  its  composition,  gen- 
eral use,  effect  upon  the  system,  and  to  classi- 
ty  and  show  its  usees  a  patent  or  proprietary 
medldufc"  But  these  comparisons  would  have 
been  irrelevant,  and  would  have  bad  a  tend- 
ency to  get  before  the  jury  evidence  with 
regard  to  various  preparations,  more  or  less 
popular  as  remedies,  in  a  way  that  would 
have  had  a  tendency  to  lead  the  Jury  to  de- 
cide the  case  upon  erroneous  grounds.  The 
court  however,  permitted  the  actual  amount 
of  alcohol  and  of  the  other  ingredients  of  the 
extract  to  be  shown,  and  properly  did  so, 
for  the  character  of  a  liquid  containing 
more  than  1  per  cent  of  alcohol  may  be  such 
that  Its  use  as  a  beverage  Is  impossible,  as  Is 
the  case  vrith  some  virulent  poisons.  The 
mere  fact  that  a  liquid  can  ,be  and  is  swal- 
lowed does  not  make  It  a  beverage.  Fabor  v. 
Green,  72  Vt  117,  47  AU.  391. 

So  It  most  be  said,  in  the  case  of  extracts. 


tinctures,  essences,  and  compounds  having 
a  legitimate  use  for  medicinal,  culinary,  or 
toilet  purposes,  that  the  mere  presence,  as 
a  solvent  preservative,  or  otherwise,  of  more 
than  the  proportion  of  alcohol  named  In  the 
statute,  does  not  make  the  preparation  one 
to  which  the  statute  applies.  In  respect  to 
3uch  articles  the  inquiry  is  not  simply 
whether  they  contain  more  than  1  per  cent 
of  alcohol,  but  there  is  the  further  inquiry 
whether  or  not  the  articles  are  sold  to  be 
used  as  a  beverage.  In  respect  to  the  sale 
of  such  preparations  the  Intent  governs. 
If  there  is  no  intent  to  sell  these  prepara- 
tions for  other  than  legitimate  uses,  there  is 
no  offense.  If,  however,  a  preparation  Is 
capable  of  being  used  as  a  beverage,  and  Is 
sold  or  kept  for  sale  with  the  purpose,  Intent 
or  understanding  that  it  Is  to  be  used  as  a 
beverage,  then,  if  It  contains  more  than  1 
per  cent  of  alcohol,  an  offense  Is  committed. 
In  this  trial  the  state  proceeded  in  accord- 
ance with  the  views  Just  stated  and  intro- 
duced evidence  tending  to  show  that  the 
malt  extract  In  question  was  kept  for  the 
purpose  and  with  the  intent  of  selling  It 
or  some  part  of  it  for  use  as  a  beverage. 
The  state  introduced  evidence  tending  to 
show  that  in  June,  1904,  one  Petty  bought 
this  malt  extract  of  the  respondent;  that  In 
March,  1905,  one  Woodward  bought  four 
bottles,  one  Bennett  two  bottles,  and  one 
Besant  two  bottles ;  and  that  on  these  occa- 
sions of  purchase  and  sale  the  respondent 
told  the  purchasers  that  they  could  not 
drink  the  extract  on  the  premises.  Wood- 
ward testified  that  he  bought  his  four  bottles 
for  drinking  p^u^xises,  but  that  he  did  not 
Inform  the  respondent  of  that  fact.  But 
the  evidence  tended  to  show  that  the  re- 
spondent told  Woodward  that  he  could  not 
drink  it  In  the  store,  that  he  must  go  outside 
to  drink  it  To  the  reception  of  this  evi- 
dence the  respondent  objected  and  excepted, 
but  the  evidence  was  clearly  admissible. 
The  intent  of  the  respondent  in  making  the 
sales  to  Woodward,  which  the  evidence  tend- 
ed to  show,  was  Indicated  by  the  evidence 
tending  to  show  what  the  respondent  told 
Woodward  about  going  outside  to  drink  his 
purchase.  It  tended  strongly  to  show  that 
the  respondent  understood  that  Woodward 
was  buying  the  extract  for  bibulous,  rather 
than  for  medicinal,  purposes,  and  it  Is  im- 
material whether  he  got  that  understanding 
from  what  Woodward  said  or  in  some  other 
way.  The  evidence  tended  to  show  that  in 
some  way  the  respondent  was  aware  of  the 
use  to  which  the  customer  intended  to  put 
tbe  malt  extract  and  that  the  respondent  was 
also  aware  that  It  could  be  put  to  such  use. 
The  evidence  tending  to  show  that  the  respond- 
ent sold  this  malt  extract  to  Woodward  for 
use  as  a  beverage  In  March,  1905,  tended  to 
show  that  he  was  keeping  the  extract  In 
question  for  sale  as  a  beverage  June  24, 1905. 
State  V.  White,  70  Vt  225,  39  AU.  1085; 
Com.  T.  Cotton,  138  Mass.  600. 
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Petty'B  testimony  tended  to  sHow  that  be 

bought  the  extract  of  the  respondent  in  June, 
1904,  and  that  on  one  occasion  be  asked  the 
respondent  to  open  a  bottle  for  him,  but  that 
the  respondent  said,  "No,"  and  told  him  he 
would  have  to  take  It  away.  The  testimony 
of  Petty  was  taken  under  objection  and  ex- 
ception ;  bat  it  was  projierly  received.  It 
bore,  though  more  remotely  than  Wood- 
ward's, upon  the  question  of  tlie  respondent's 
intent  in  keeping  the  malt  extract  wblcb  be 
bud  on  hand,  as  the  evidence  tended  to  show, 
June  24,  1905.  The  statute  in  force  at  tbe 
time  to  wblcb  tbe  testimony  of  Petty  re- 
lated was.  Indeed,  different  from  that  under 
wblcb  the  respondent  was  prosecuted.  Bat 
the  statute  of  1902  and  that  of  1904  were  tbe 
same  in  all  respects  that  could  affect  tbe 
Intent  with  which  the  respondent  was  keep- 
ing and  dealing  in  this  extract 

The  respondent  offered  to  show  tbat  be 
sold  this  extract  to  one  Randall  for  medicinal 
use  In  his  family.  The  offer  was  made  on 
the  ground  that  the  offered  testimony  would 
tend  to  characterize  the  keeping  of  tbe  ex- 
tract by  tbe  respondent,  to  show  bis  intent 
and  good  faith,  and  to  rebut  the  evidence 
tending  to  show  that  be  bad  sold  tbe  ex- 
tract to  Woodward,  Bennett,  Petty,  and 
Besant  tor  use  as  a  beverage.  But  proof 
that  he  sold  tbe  extract  to  Randall  for  a 
legitimate  use  was  not  admissible  on  any 
of  the  grounds  stated  nor  on  any  conceivable 
ground.  The  fact  that  the  respondent  em- 
braced an  opportunity  to  make  a  legitimate 
sale  of  the  article  would  have  bad  no  bear- 
ing upon  tbe  issue.  Tbe  state  was  not 
called  upon  to  show  tbat  tbe  respondent 
would  refuse  to  make  any  but  illegal  sales, 
and  it  would  not  have  aided  tbe  respondent 
if  be  had  shown  that  he  had  no  scruples 
against  taking  the  profit  of  a   legal  sale. 

The  respondent  took  27  exceptions  to  tbe 
charge  of  tbe  court  Coonsel  for  the  re- 
spondent says  nothing  in  bis  brief  about  21 
of  these,  many  of  which  were  to  very  ob- 
vious principles  of  law.  We  have,  however, 
examined  them  all,  and  tbe  parts  of  tbe 
charge  to  which  they  relate;  for  tbe  whole 
law  of  the  case  could  not  be  stated  in  one 
sentence,  and  propositions  wblcb  seem  doubt- 
ful, standing  alone,  are  seen  to  be  sound 
when  taken  in  their  connection.  We  find 
no  error  in  the  charge. 

The  sentence  of  the  charge  about  which 
tbe  respondent  chiefly  complains  is  this: 
"If  this  preparation  was  bought  and  used  as 
a  beverage  because  of  the  intoxicating  in- 
gredient contained  in  it,  it  was  a  beverage, 
and  an  intoxicating  beverage,  within  the 
meaning  of  the  law."  But  this  statement 
was  accompanied  by  correct  instructions 
as  to  tbe  amount  of  alcohol  tbat  the  ex- 
tract must  contain  in  order  that  in  any  view 
of  tbe  case,  it  could  be  deemed  an  intoxicat- 
ing liquor,  and  by  further  instructions  to 
the  effect  that  since  it  bad  a  legitimate  use 
as  a  medicine,  its  use  as  a  beverage  would 


not  make  tbe  respondent  liable,  unless  be 
kept  it  to  sell  for  use  as  a  beverage. 

Another  sentence  of  tbe  charge  wblcb  tbe 
respondent  complains  of  was  this:  "We  do 
not  submit  tbe  question — we  do  not  make 
your  verdict  depend  in  any  way  upon  tbe 
question — whether  it  is  possible  for  tbe 
ordinary  man,  or  any  man,  to  drink  enough 
of  this  preparation  to  make  him  actually  in- 
toxicated." But  this  sentence  immediately 
follows  a  statement  to  the  effect  that  the 
statute  has  fixed  tbe  amount  of  alcohol  tbat 
it  is  essential  for  a  preparation  to  contain.  In 
order  tbat  it  may  be  deemed  an  intoxicating 
liquor  within  the  meaning  of  the  law,  and 
tbe  sentence  of  the  charge  complained  of 
was  entirely  correct  in  its  application  to 
the  element  of  tbe  case  wblcb  tbe  court  was 
then  presenting.  But  this  was  not  all  of 
the  case,  and  so,  with  careful  regard  to  tbe 
rights  of  this  respondent  and  of  others 
dealing  in  preparations  containing  alcohol, 
tbe  court  charged  the  Jury  that  in  determin- 
ing whether  or  not  this  preparation,  such  as 
It  was,  was  kept  to  be  sold  for  use  as  a  bev- 
erage, "all  the  evidence  In  tbe  case  bearing 
upon  the  composition  of  tbe  liquid  and  the 
medicinal  properties  of  tbe  various  ingredi- 
ents,' tbe  percentage  of  alcohol  contained  In 
it  its  effect  or  lack  of  effect  in  tbe  quantities 
testified  to,  whether  It  Is  pleasant  or  un- 
pleasant to  the  taste,  and  what  is  shown  re- 
garding its  use  as  a  medicine,"  was  for  tbe 
consideration  of  the  Jury.  Russell  v.  Sloan, 
83  Vt  666,  Fabor  v.  Green,  72  Vt  U7,  47 
Att.  391,  and  State  v.  Kezer,  74  Vt  50,  52 
Atl.  116,  all  cited  by  tbe  respondent  were 
obyiously  and  rightly  treated  as  sound  law 
and  as  stiU  applicable  to  the  extent  to  wblcb 
tbe  Kezer  Case  is  held  to  be  applicable  in 

State  V.  Krinskl.  78  Vt ,  62  AO.  37;   that 

is,  the  principles  laid  down  in  those  cases 
were  given  such  effect  as  could  be  given 
them  under  a  statute  which  treats  a  bever- 
age as  intoxicating  liquor  U  it  contains  more 
than  1  per  cent  of  alcohol. 

The  respondent  excepted,  lastly,  "because 
tbe  court  did  not  tell  tbe  Jury  tbat  tbe 
respondent  would  have  a  right  to  sell  medi- 
cine, if  he  sold  It  as  a  medicine  and  not  as 
a  beverage,  even  though  it  contained  more 
than  1  per  cent  of  alcohol;  tbat  the  jury 
should  be  charged  as  last  aforesaid  becanse 
12  laymen  would  not  be  liable  to  understand 
tbe  charge  as  given  upon  tbat  matter."  This 
exception  concedes  the  correctness  of  the 
charge  in  that  regard,  and  there  was  nothing 
in  the  subject-matter  or  the  presentation 
of  it  that  could  possibly  have  been  mis- 
understood by  the  Jurymen. 

The  respondent  made  14  requests  to 
charge.  Some  of  them  were  comidied  with 
in  terms  and  some  in  substance,  and  others 
were  not  compiled  with.  Two  reqaests 
were  for  a  definition  of  tbe  phrase  "reason- 
able doubt"  Neither  of  tbe  deflinltlons  ask- 
ed for  would  have  aided  tbe  Jury,  and  tb9 
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court  properly  omitted  to  ^ve  these  deflnl- 
tlons.  State  t.  Blay,  77  Vt  66,  68  Aa  794. 
Tbe  court  refused  to  comply  with  no  request 
which  the  respondent  was  entitled  to  hare 
followed. 

Tbe  respondent  made  a  motion  to  have 
tbe  Terdlct  set  aside  and  a  new  trial  granted. 
Under  this  motion  the  conrt  found  that  at 
about  a  quarter  past  6  in  the  afternoon  of 
tbe  day  on  which  the  Jury  took  the  case,  and 
during  their  deliberations,  they  told  tbe 
sberiff  baring  them  in  charge  that  they 
should  want  supper  and  that  the  officer  im- 
mediately order«l  their  supper.  However, 
at  about  a  quarter  before  6,  and  before  go- 
ing to  supper,  they  returned  their  verdict 
Into  court  Tbe  sheriff  then  told  them  that 
as  he  had  ordered  their  supper,  they  could 
eat  it  and  accordingly  they  partook  of  the 
rapper  which  had  t)een  provided  for  them. 
The  expense  was  borne  by  the  state.  It  was 
on  the  ground  that  this  supper  was  given 
the  Jurors  by  tbe  state  as  a  treat  that  the 
respondent  moved  to  have  the  verdict  against 
bim  set  aside  and  a  new  trial  granted.  The 
court  oyermled  the  motion  as  a  matter  of 
law,  and  tbe  respondent  excepted.  The  re- 
spondent now  arg^ues  that  the  motion  should 
have  prevailed,  and  relies  upon  V.  S.  1232, 
which  provides  that  "if  a  party  In  whose 
favor  a  verdict  is  rendered,  during  the  same 
term  of  conrt  gives  to  a  Juror  in  the  cause, 
knowing  him  to  be  such,  any  victuals  or 
drink  or  procures  It  to  be  done  by  way  of 
treat  either  before  or  after  such  verdict 
the  same  on  proof  thereof  shall  be  set  aside 
and  a  new  trial  granted."  But  this  statute 
cannot  apply,  and  was  not  intended  to  ap- 
ply, to  criminal  cases.  See  Baker  v.  Jacobs, 
64  Vt  197,  23  Atl.  588.  It  cannot  apply  in 
a  case  in  which  the  respondent  is  acquitted, 
and  it  cannot  ai^ly  in  a  case  in  which  the 
respondent  is  convicted,  for  no  officer  of 
the  state  can  make  himself  an  agent  of  the 
state  in  respect  to  practices  forbidden  by 
tbe  state;  nor  would  the  fact  that  the  ex- 
pense attending  an  illegal  act  was  in  some 
way  put  upon  the  state  make  the  govern- 
ment Itself  a  party  to  the  illegal  transaction. 
What  is  intimated  in  Carlisle  v.  Sheldon, 
38  Vt  440,  in  respect  to  treating  by  an  au- 
thorized agent  of  a  town  in  a  civil  suit,  has 
no  application  here. 

Bnt,  while  the  statute  relied  upon  by  the 
respondent  has  no  application  In  criminal 
cases,  a  respondent  should  be  awarded  a 
new  trial  when  there  is  sufficient  reason  to 
believe  tliat  a  verdict  has  been  returned 
against  bim  in  consequence  of  corruption 
pracdced  upon  the  Jurymen  by  an  officer  of 
the  state  or  by  any  one  else.  But  here  the 
facts  found  have  no  tendency  to  show  cor- 
ruption, or  an  attempt  at  corruption.  No. 
135.  p.  102,  Acts  1888,  provides  that  "when 
in  tbe  trial  of  a  criminal  cause  in  county 
conrt  a  petit  Jury  is  kept  together  by  the 
order  of  the  court,  the  necessary  expenses 


of  the  board  and  lodging  of  such  Jxuj  while 
so  kept  together  shall  be  borne  by  the  state." 
This  supper  was  ordered  and  provided  for 
the  Jurors,  and  so  tbe  expense  of  it  was  in- 
curred, while  the  Jurors  were  kept  together, 
and  there  was  nothing  in  the  nature  of  cor- 
ruption or  impropriety  in  the  conduct  of 
the  sheriff  in  letting  the  Jurymen  eat  the 
Bupi>er  which  he  had  provided  in  pursuance 
of  his  duty  under  the  statute.  The  motion 
to  have  the  verdict  set  aside  and  a  new  trial 
granted  was  properly  overruled  as  a  matter 
of  law. 

Judgment  that  there  is  no  error  in  the 
proceedings,  and  that  tbe  respondent  take 
nothing  by  his  exceptions.  Let  execution  b« 
done. 


STATE  V.  BARR  et  al. 

(Snpreme  Court  of  Vermont.    Caledonia.    Oct 
25.  1905.) 

1.  Cbiminai.  Law— Bvidenob— AoifissiBii.- 

ITT. 

Where,  on  a  trial  under  an  Information  con- 
taining several  counts  charging  tbe  illegal  sale 
of  liquor  without  a  license  and  counts  for  keep- 
ing and  exposing  liquor  for  sale  without  a  li- 
cense, the  state  gave  evidence  showing  the 
several  oStaaaea  of  selling,  it  was  proper  to 
permit  evidence  of  other  sialea. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  822-825;  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  S  286.] 

2.  InroBUATioN  — Sep  ABATE    Counts— Eleo- 
TiOH  BT  State— DuTT  to  REquiRE. 

Where,  on  a  trial  under  an  information 
containing  several  counts  charging  tbe  sale  of 
liquors  without  a  license,  the  state  gave  evi- 
dence showing  the  several  offenses  charged,  it 
was  error  to  refuse  at  the  close  of  the  testi- 
mony to  require  the  state  to  elect  on  which 
count  it  would  rely  for  a  conviction,  though  the 
court  ruled  that  there  could  be  a  conviction 
of  no  more  offenses  than  there  were  counts,  and 
that  each  offense  must  l>e  found  on  evidence 
particularly  relating  to  it. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  St  438- 
447.] 

S.  Cbiminal  Law — Evioknce — Aouissibiutt. 
On  a   trial  for   crime,  officers  may   testify 
as  to  what  they  learned  while  making  illegal 
searches  of  defendant's  premises. 

[Bid.  Note. — For  cases  in  point  see  vol.  1.4, 
Cent  Dig.  Criminal  Law,  {  876.] 

4.  INFOBUATIOII  —  SCTFICIENCT      AITEB     VSB- 
DICI. 

An  information  charging  tbe  sale  of  in- 
toxicating liquors,  without  specifying  the  kind 
of  liquors  sold,  and  without  negativing  tbe  cir- 
cumstances under  wtiich  cider  and  wines,  in- 
cluded in  the  words  "intoxicating  liquors," 
could  lawfully  be  sold,  is  sufficient  after  a  ver- 
dict of  guilty ;  for  it  will  be  presumed  the  sale 
found  was  unlawful. 

5.  CoNSTiTtrriONAL  Law— Pebsons  Entitled 
to  Raise  Constitutional  Questions. 

Where  one  convicted  of  selling  intoxicat- 
ing liquors  in  violation  of  the  license  act  of 
1^)2  was  not  affected  by  the  discriminations  in 
the  act  with  reference  to  cider  and  wines, 
as  it  did  not  appear  that  defendant  was  con- 
victed of  selling  either  cider  or  wines,  he  could 
not  assail  the  validity  of  the  act  on  the  ground 
of  such  discriminations. 
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ExceptlonB  from  Caledonia  Connty  Ooort; 
Fyler,  Judge. 

Eddie  Barr  and  another  were  convicted  of 
selling  Intoxicating  liquors,  and  they  exc^t 
Overraled. 

Argned  before  ROWELL,  C.  J.  and  MUN- 
SON,  START,  WATSON,  HASELTON,  and 
POWERS,  JJ. 

Frank  D.  Thompson,  State's  Atty.,  and 
David  B.  Porter,  for  the  State.  Taylor  te 
Dutton,  for  respondents. 

ROWELL,  C.  J.  This  Is  an  Information 
under  the  license  act  of  1902.  Six  counts 
are  for  selling  and  fumlsblng  Intoxicating 
liquor  without  a  license,  and  two  for  keep- 
ing and  exposing  for  sale  without  a  license. 

It  was  not  error  to  allow  the  state,  after 
having  Introduced  evidence  tending  to  show 
six  offenses  of  selling,  to  Introduce  evidence 
of  other  sales.  This  precise  question  was 
so  ruled  In  State  v.  Smith,  22  Vt.  74,  and  In 
State  V.  Croteau.  23  Vt  14.  54  Am.  Dec.  90. 

But  as  each  sale  was  a  separate  offense. 
It  was  error  for  the  court  to  refuse  at  the 
close  of  the  testimony  to  require  the  state 
to  elect  the  occasions  on  which  it  would 
rely  for  conviction  under  the  counts  for  sell- 
ing, and  to  allow  the  case  to  go  to  the  Jury 
on  all  the  evidence  of  sales,  although  It 
ruled  that  there  could  be  a  conviction  of  no 
more  offenses  than  there  were  counts  and 
charged  that  each  offense  must  be  found  on 
evidence  particularly  relating  to  it.  Al- 
though that  was  a  question  of  practice,  ad- 
dressed to  the  discretion  of  the  court,  still 
that  discretion  was  to  be  exercised  within 
the  bounds  of  the  law,  which  are  pretty  well 
defined  in  such  cases.  Hubbard  ▼.  Hubbard, 
77  Vt,  at  page  77,  58  Atl.  969,  67  L.  R.  A.  969. 
The  object  of  an  election  being,  whether  of 
counts  or  offenses,  to  save  the  prisoner  from 
embarrassment  In  bis  defense,  the  cases  say 
that  as  a  rule  It  should  be  made  before  the 
prisoner  is  called  upon  to  put  In  his  evidence. 
Thus,  In  State  v.  Smith,  22  Vt  74,  this  court 
said  there  is  much  good  sense  in  what  Alder- 
son,  J.,  said  In  Wlggleswortb's  Case,  that  the 
election  ought  to  be  made,  not  merely  be- 
fore the  case  goes  to  the  Jury,  but  before  the 
prisoner  is  called  upon  for  his  defense,  and 
approved  of  that  as  satisfactory.    State  v. 

WlUett,  78  Vt  ,  62  Atl.  48.    The  special 

circumstances  of  a  case  may  make  it  proper 
to  defer  election  till  the  testimony  Is  all  in. 
Pointer  v.  United  States,  151  U.  S.  396,  14 
Sup.  Ct  410,  38  L.  Ed.  208.  But  then  It 
should  be  made  before  summing  up.  Wood- 
ford V.  People,  62  N.  Y.,  at  page  131,  20  Am. 
Rep.  464  In  a  prosecution  for  rape,  where 
several  acts  of  intercourse  were  proved,  the 
state  was  allowed  to  go  to  the  Jury  on  all 
of  them,  and  held  error ;  for,  each  act  being 
a  separate  offense,  the  state  should  have  been 
put  to  elect  which  it  would  rely  upon.  Powell 
V.  State  (Tex.  Cr.  App.,  Oct  1904)  82  S.  W. 
516.  It  is  held  in  Kentucky  that  where 
several  separate  offenses  are  proved,  though 


the  Indictment  Is  general,  the  state  must 
elect,  and  cannot  submit  them  all  to  the  Jury. 
Commonwealth  ▼.  Illinois  Central  R.  R.  Co. 
(Ky.  Ct  App.,  Oct  190«  82  S.  W.  381. 
In  Smith  V.  Commonwealth,  109  E^y.  685, 
60  S.  W.  531,  that  court  said  that  the  state 
should  not  be  allowed  to  prove  a  number  of 
separate  offenses  beyond  what  are  charged, 
and  submit  them  all  to  the  Jury,  to  catch  ths 
prisoner  In  a  dragnet  of  offenses. 

It  is  contended  that  the  several  searches 
of  the  respondent's  premises  were  Illegal, 
and  that  therefore  it  was  error  to  allow  the 
officers  to  testify  to  what  they  saw  there  while 
making  them,  as  that  was  compelling  the 
respondenta  to  furnish  evidence  against  them- 
selves.   But    this   question    was    ruled   the 

other  way  in  State  v.  Krlnske,  78  Vt ,  62 

Atl.  37.  The  same  thing  is  held  In  Com- 
monwealth T.  Hurley,  168  Mass.  159,  33  N. 
B.  342. 

Under  the  motion  in  arrest,  it  is  urged  that 
as  cider  and  wine  are  Included  in  the  words 
"Intoxicating  liquor"  as  used  in  the  Infor- 
mation, which  could  be  lawfully  sold  In  some 
circumstances  without  a  license,  the  infor- 
mation should  have  negatived  those  ctrcnm- 
stances,  or  have  specified  the  kind  of  liquor 
sold.  But  after  verdict  the  sale  found  must 
be  taken  to  have  been  unlawful,  for  the  pre- 
simiptlon  is  in  favor  of  the  legal  correctness 
of  the  verdict  the  contrary  not  appearing. 

It  is  further  urged  under  the  motion  that 
said  act  is  unconstitutional  as  interfering 
with  interstate  commerce,  and  as  being  In 
derogation  of  the  fourteenth  amendment  of 
the  federal  Constitution,  in  that  it  In  terms 
discriminates  in  favor  of  cider  and  wine 
manufactured  in  this  state,  and  unreasonably 
discriminates  between  sales  of  cider  by  the 
barrel  and  sales  In  lesser  quantities.  Bat 
as  it  does  not  appear  that  the  respondenta 
were  convicted  of  selling  either  cider  or 
wine,  it  does  not  appear  that  they  were  In 
any  way  affected  by  those  discriminations. 
If  they  existed,  and  therefore  they  cannot 
be  heard  to  contest  the  constitutionality  of 
the  act  on  that  ground.  State  ▼.  Scamplnl, 
77  Vt  92.  59  Atl.  201. 

Judgment  and  sentence  reversed,  verdict 
set  aside,  and  cause  remanded  for  a  new  trial. 


STATE  V.  BARDITTI. 

(Supreme  Court  of  Vermont    Caledonia.    Oct 
25,  1905.) 

Wftnessbs  —  Bias  —  Pboof    of    Statxicknts 

Showing  Bias. 
The  hostility  of  a  witness  to  a  party 
against  whom  he  is  called  cannot  be  shown  by 
proving  oral  statements  made  out  of  court 
unless  a  proper  foundation  is  laid  by  inquirinK 
of  him,  with  particularity  of  time,  place,  and 
occasion,  whether  be  made  the  statements  at- 
tributed to  him. 

[Ed.  Note. — For  cases  in  point  see  vol.  OOi 
Cent  Dig.  Witnesses,  §  1200.] 

Exceptions  from  Caledonia  Ooonty  Ooort;. 
Tyler,  Judge. 
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Giacomo  Bardlttl  was  conTlcted  of  selling 
Intozlcatliig  liqnon.  and  he  excepts.  Over- 
mled. 

Argned  before  ROWELL,  0.  J.,  and  MUN- 
SON,  START,  WATSON,  HASBLTON,  and 
POWERS,  33. 

Frank  D.  Thompson,  Staters  Atty.,  and 
Darld  B.  Porter,  for  the  State.  Tayler  ft 
Dutton,  for  respondent 

ROWELIj,  C  J.  While  it  is  always  com- 
petODt  to  show  that  a  witness  is  hostile  to 
a  party  against  whom  be  Is  called,  yet  if 
that  hostility  is  sought  to  be  shown  by  his 
oral  statements  out  of  court,  as  it  was  here, 
it  Is  not  error  to  require  a  foundation  to  be 
laid  by  Inquiring  of  the  witness  on  the  stand, 
with  particularity  of  time,  place,  and  occa- 
sion, whether  he  made  the  statements  or 
not  State  v.  Glynn,  61  Vt  677.  It  not 
appearing  that  such  foundation  was  laid,  no 
error  is  shown. 

The  court  sufiBclently  charged  that  each 
oftense  must  be  found  In  the  evidence  that 
particularly  related  to  It  The  other  ques- 
tions are  like  some  of  those  In  State  v.  Barr 
and  Planfettl  (Vt)  62  Atl.  43,  and  are  de- 
cided against  the  respondent 

Judgment  that  there  Is  no  error,  and  that 
the  respondent  take  nothing  by  bis  exc^h 
tlons.    Let  ezecutioi]  be  done. 


CARTTS    ADM'R   t.    VILLAGE   OF 
WINOOSKI. 

(Supreme  Court  of  Vermont    Chittenden.    Oct 
26,  1903.) 

1.  (^NSTITirnORAI.    LiAW— POUCK    POWKB. 

The  exercise  of  the  police  power  reserved 
by  Const,  c.  1,  art  5,  declaring  that  the  people 
by  their  legal  representatives  have  the  exclu- 
sive right  of  regulating  the  internal  police  of 
the  state,  whether  delegated  to  a  municipality 
or  reserved  by  the  state,  is  the  exercise  of  a 
governmental  function  founded  on  the  duty  of 
the  state  to  protect  the  public  safety,  health, 
and  morals. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  10, 
CtDt.  Dig.  Constitutional  Law,  i  148.] 

2.  MnniciFAi,  Cobfobations  —  PsaroBVAiiOK 

OF   GOVKBNMENTAl    FUNCTIONS— CORSTBCO- 

TiON  or  Jail. 
A  municipality,  constructing  and  maintain- 
ing a  jail,  as  expressly  authorised  by  V.  S. 
5302-5304,  is  exercising  a  governmental  power, 
and  is  not  liable  at  common  law  for  negligence 
to  one  Committed  to  the  jail  to  await  an  ex- 
amination, as  expressly  authorized  by  section 
SSOSk 

[Ed.  Note. — For  cases  in  i)oint,  see  vol.  36^ 
(3ent.  Dig.  Municipal  CJorporatious,  g  1550.] 

8.  Dkatk  — Action    fob   Oaubinq   Dxaih  — 

Gbounds  of  Action. 
Where  an  intestate  would  have  no  right 
of  action  if  death  had  not  ensued,  his  personal 
representative  can  have  none,  under  V.  S.  2451, 
2452,  providing  that  a  person  through  whose 
wrongful  act  death  results  shall  be  liable  to  an 
action  for  damages,  if  the  injured  person  could 
have  maintained  a  suit  if  death  liad  not  ensued. 

[Ed.  Note. — For  cases  in  point  see  voL  16, 
Cent  Dig.  Death,  {  17.] 


Exceptions  from  Chittenden  County  Coort; 
Powers,  Judge. 

Action  by  Fred  Carty's  administrator 
against  the  village  of  Winooski.  There  was 
a  Judgment  sustaining  a  demurrer  to  the 
declaration,  and  plaintiff  excepts.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  TYLER, 
MUNSON,  START,  WATSON,  and  HASEL- 
TON,  JJ. 

J.  J.  Enrigbt  and  R.  B.  Brown,  for  plaln>- 
tiff.  Henry  Conlin,  H.  F.  Wolcott  and  H. 
N.  Deavitt  for  defendant 

WATSON,  J.  This  case  is  here  on  ex- 
ception to  the  holding  on  demurrer  that  the 
declaration  is  insufficient  The  demurrer  is 
both  general  and  special,  but  the  declara- 
tion will  be  considered  with  reference  to 
substance  only. 

It  Is  alleged  therein  that  the  defendant 
is  a  municipal  corporation  organized  and 
existing  under  a  charter  granted  by  the 
Legislature,  and  carrying  on  and  adminis- 
tering its  municipal  affairs  through  a  board 
of  trustees,  and  that  pursuant  to  a  lawful 
vote  of  the  village  its  trustees  constructed, 
furnished,  and  maintained  at  the  expense 
of  the  Tillage  the  lockup  in  question  for 
proper  and  lawful  use  in  the  detention,  safe- 
keeping, and  custody  of  such  persons  as 
might  by  proper  authority  and  legal  right 
be  thereto  committed.  It  is  further  alleged 
that  the  plaintiff's  intestate  was  found  in 
such  a  state  of  intoxication  in  the  defendant 
village  that  he  was  greatly  disturbing  the 
public  peace  and  tranquility,  whereupon  he 
was  arrested  by  a  police  officer  of  the  vil- 
lage in  the  lawful  and  proper  performance 
of  his  duties,  and,  to  restrain  the  intestate 
in  custody  for  the  purpose  provided  by  law, 
the  officer  committed  him  to  the  lockup,  as 
be  well  and  lawfully  might  Other  allega- 
tions show  that  in  the  construction,  furnish- 
ing, and  maintenance  of  the  lockup  the  de- 
fendant and  its  trustees  were  guilty  oi 
negligence;  that  a  mattress  in  the  lockup 
became  and  was  ignited  from  some  cause 
unknown,  and  without  the  fault  of  the  in- 
testate, producing  "in  said  small,  close,  and 
unventilated  lockup  and  cell  a  great  volume 
of  heavy  smoke,"  etc.,  by  reason  whereof 
the  intestate  was  "helplessly  overcome, 
smothered,  suffocated,  and  killed." 

A  town  or  incorporated  village  in  this 
state  may  by  vote  authorize  its  selectmen, 
if  a  town,  or  trustees  or  bailiffs,  if  6.  village, 
to  erect  and  maintain,  at  the  expense  of  the 
town  or  village,  within  its  corporate  limits, 
one  or  more  lockups  or  jails,  and  appoint  a 
Jailer,  who  shall  perform  the  duties  and  be 
subject  to  the  same  penalties  imposed  on 
county  jailers  and  receive  the  same  fees. 
V.  S.  5302-5304.  And  "when  process  is  de- 
livered to  an  officer  to  serve,  requiring  him 
to  commit  a  person  to  Jail  to  await  an  ex- 
amination or  trial  before  a  Justice,  or  for 
neglect  or  refusal  to  make  disclosure  under 


Digitized  by  VjOOQIC 


46 


62  ATLANTIC  RBPOHTBR. 


(Vt 


the  law  prohibiting  the  traffic  in  Intoxicating 
liquor.  If  ■nob  order  for  commitment  was 
made  within  the  limits  of  a  town  or  an 
Incorporated  Tillage  maintaining  a  lockup  or 
Jail,  Buch  person  shall  be  committed  to  such 
lockup  or  jail  and  be  subject  to  the  restraints 
and  entitied  to  the  privileges  provided  by 
law  for  peieons  confined  in  the  county  jail." 
V.  S.  S305.  One  of  the  powers  of  govern- 
ment inherent  in  every  sovereignty  is  the 
governing  and  regulating  of  its  interna! 
police.  Thus  the  police  power,  so  called, 
rests  at  common  law,  and  in  this  state  also, 
by  reservation.  In  the  Constitution.  Chapter 
1,  art  S.  In  the  absence  of  constitutional 
restrictions,  this  imwer  may  be  delegated  by 
a  state  to  municipal  corporations,  to  be  ex- 
ercised within  their  corporate  limits;  but. 
whether  the  power  be  so  delegated  or  other- 
wise, it  is  a  governmental  function,  founded 
upon  the  duty  of  the  state  to  protect  the 
public  safety,  the  public  health,  and  the 
public  morals.  Thorpe  v.  Rutiand,  etc.,  H. 
Co..  27  Vt  140,  62  Am.  Dec.  625 ;  Lake  Shore, 
etc.,  R.  Co.  V.  Smith,  173  U.  S.  684,  19  Sup. 
Ot  66B,  48  L.  Ed.  858;  License  Cases,  6 
How.  604^  12  L^  Ed.  256. 

Since  laws  for  the  preservation  of  the 
public  peace,  quiet  and  good  order  are 
within  the  police  power,  it  must  follow  that 
when,  for  the  purpose  of  enforcing  such 
laws,  a  municipality  lawfully  constructs, 
furnishes,  and  maintains  a  lockup  or  Jail 
wherein  to  confine  persons  under  arrest  and 
awaiting  an  examination  or  trial,  or  for 
neglect  or  rafusal  to  make  disclosure  under 
the  law  prohibiting  the  traffic  In  Intoxicating 
liquor,  it  Is  but  the  exercising  of  the  same 
power;  for  the  whole  Includes  all  its  parts. 
But  as  acts  done  within  this  power  are 
governmental  In  character,  the  municipality 
performing  them  is  not  liable  at  common 
law  for  negligence  therein.  The  cases  of 
Welch  V.  Village  of  Rutiand,  66  Vt.  228, 
48  Am.  Rep.  762,  and  Altken  v.  Village  of 
Wells  River,  70  Vt  808,  40  Ati.  829,  41  L.  R. 
A.  566,  67  Am.  St.  Rep.  672,  were  determined 
upon  the  same  underlying  principle,  and  are 
decisive  of  the  one  before  us.  Cases  very 
like  this  one  have  been  before  the  courts  In 
other  states,  and  In  the  absence  of  statutes 
creating  a  liability  they  have  been  decided 
In  the  same  way.  Gray  v.  Griffin,  111  6a. 
861,  36  S.  E.  792,  51  L.  R.  A.  131 ;  Gulllkson 
v.  McDonald,  62  Minn.  278,  64  N.  W.  812; 
Davis  V.  Knoxville,  90  Tenn.  599,  18  S.  W. 
254;  Lindley  v.  Polk  County,  84  Iowa,  3M, 
60  N.  W.  975 ;  Brown's  Adm'r  v.  Guyandotte, 
84  W.  Va.  299,  12  S.  E.  707,  11  L.  R.  A. 
121;  White  v.  Commissioners.  129  Ind.  396, 
28, N.  E.  846;  La  Clef  v.  City  of  Concordia, 
41  Kan.  323,  21  Pac.  272,  13  Am.  St  Rep. 
285;  Kelley  v.  Cook.  21  R.  I.  29.  41  Atl. 
571;  Blake  v.  City  of  Pontiac,  49  111.  App. 
M3. 

As  the  intestate  would  have  had  no  right 
of  action  If  death  had  not  ensued,  his  per- 


sonal representative  can  have  none  for  the 
benefit  of  next  of  Un.  V.  S.  2451,  2452; 
Lazelle  v.  Town  of  Newfane,  70  Vt  440, 
41  Ati.  611. 

Judgment  affirmed,  declaration  adjudged 
Insufficient  and  judgment  for  the  defendant 
to  recover  its  costs. 


WARD  T.  IIARVIN. 

(Supreme  Court  of  Vermont    Orleans.    Nov.  2, 
1906.) 

1.  Sai£s — Rxscissioir  bt   BimB — ^Tiia  won 
Rescission. 

Where  there  are  disputed  facts  involving 
questions  of  excuse  and  discovery  of  fraud,  it  is 
a  question  for  the  jury  whether  a  bu^er  rescind- 
ed his  contract  for  false  representations  by  the 
seller  within  a  reasonable  time. 

[Ed.  Note. — For  cases  In  point  see  vol.  43, 
Cent  Dig.  Sales,  {  317.] 

2.  Sauk — Waiver  of  Rioht  to  Rxsciud. 

Where  the  buyer  of  a  horse,  after  discover- 
ing fraud  of  the  seller,  and  after  being  assured 
by  the  seller  that  if  the  horse  was  not  as  rep- 
resented, he  would  make  it  right  continued  to 
use  the  horse  as  his  own,  he  thereby  waived  his 
right  to  rescind  the  contract 

[Ed.  Note. — ^For  cases  in  point  see  voL  '48, 
Cent  Dig.  Sales,  i  299.] 

Exceptions  from  Orleans  County  Ooort: 
Tyler,  Judge. 

Assumpsit  by  Ctiarles  Ward  against  Delos 
Marvin.  Verdict  for  plaintiff,  and  defendant 
excepts.    Reversed. 

Argued  before  ROWELL,  a  J.,  and  ICUN- 
SON,  START,  WATSON,  HASHLTON,  and 
POWERS.  JJ. 

J.  W.  Redmond,  for  plaintiff.  Cook  *  Wil- 
liams, for  defendant 

POWERS,  J.  Assumpsit  for  the  recovery 
of  the  purchase  price  of  a  certain  horse, 
which  the  plalntifT  purchased  of  the  defend- 
ant on  or  about  the  15th  of  April,  under  the 
latter's  false  and  fraudulent  representation 
that  it  was  a  good,  moderate  worker,  inracti- 
cally  sound,  not  mora  than  eight  yean  old, 
and  suitable  to  work  with  a  Percheron  horse 
which  the  plaintiff  then  owned.  Within  a 
day  or  two  after  the  purchase  the  plaintiff 
discovered  that  the  horse  was  a  "puller,"  and 
a  "whistier"  when  used  as  a  driver,  bat 
thought  that  it  might  act  t>etter  in  that  re- 
gard when  put  to  work.  Within  a  week  he 
found  that  the  horse  worked  too  fast  for  the 
Percheron,  and  that  it  had  various  physical 
defects  and  vices  which  seriously  impaired 
its  value;  but  he  bought  the  horse  for  a  work 
horae,  and,  thinking  that  it  might  work  down 
and  Improve  after  being  used  longra:  with  the 
Percheron,  and  so  made  to  answer  his  pur- 
pose, the  plaintiff  continued  to  use  the  animal 
until  the  8th  day  of  May,  when  he  became 
satisfied  that  it  was  not  such  a  work  horse 
as  it  had  been  r^resented  to  be,  and  wrote 
the  defendant  to  that  effect  Soon  after  the 
parties  had  an  Interview  regarding  the  mat- 
ter, and  the  defendant  told  the  plaintiff  that. 
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If  the  bone  was  not  as  represented,  he  woidd 
make  It  right  Relying  upon  this,  the  plain- 
tiff waited  nntll  the  6th  day  of  June,  and, 
nothing  liaving  been  done  by  the  defendant 
toward  making  it  right,  the  plaintiff  again 
wrote  blm,  fixing  a  time  within  which  the 
matter  would  have  to  be  adjusted.  On  the 
20th  day  of  June  the  partiee  met  and  the 
defendant  refused  to  take  back  the  horse  and 
return  the  purchase  price,  and  a  day  or  two 
later  the  plaintiff  formally  tendered  back  the 
horse  and  demanded  the  price.  During  all 
this  time  the  plaintiff  continued  to  work  and 
use  the  horse.  At  the  close  of  the  plaintiffs 
evidence  the  defendant  rested  and  moved  toe 
a  verdict  upon  two  grounds:  (1)  That  the 
rescission  and  tender  back  of  the  property 
were  so  long  after  the  discovery  of  the  frand 
that  as  matter  of  law  it  was  too  late;  (2) 
tbat  the  plaintiff,  after  discovering  the  fraud, 
made  his  election  to  stand  upon  the  contract 
by  continuing  to  use  the  horse.  The  motion 
was  overruled,  and  the  defendant  excepted. 

1.  Whoi  a  person  has  l>een  induced  to  buy 
goods  by  the  fraudulent  misrepresentations 
of  the  sella,  he  is  entitled  either  to  sue  the 
seller  for  the  fraud,  or  he  may,  on  dlscover- 
taig  the  fraud,  rescind  the  contract,  and.  If  he 
has  paid  the  purchase  price,  recover  it  under 
a  count  for  money  had  and  received  to  his 
use,  provided  he  can  restore  the  article  pur- 
chased in  the  same  state  as  that  in  which  he 
received  It  But,  if  he  would  rescind,  he 
must  act  promptly,  or  that  remedy  wlU  be 
lost  to  him.  The  law  does  not  require  him 
to  act  upon  the  appearance  of  the  first  Indi- 
cation of  fraud,  but  allows  him  a  fbir  impor- 
tunity to  ascertain  the  extent  of  the  false 
representations  and  to  test  the  quality  of  the 
article  fraudulently  put  upon 'him.  All  the 
law  requires  is  that  he  sliall  act  within  a 
reasonable  time  after  the  discovery  of  all  the 
essential  elements  of  the  fraud.  How  prompt- 
ly one  must  act  to  be  within  this  rule  of  law 
dq>ends  upon  the  circumstances  of  each  par- 
ticular case,  and  when  there  are  no  facts  in- 
volved, but  the  simple  one  of  the  length  of 
time  elapsed,  it  is  a  question  of  law.  But 
when  disputed  facts,  involving  questions  of 
excuse,  discovery  of  fraud,  and  like  matters, 
as  in  this  case,  are  to  be  passed  upon,  the 
question  is  a  mixed  one  of  law  and  fact  and 
is  tot  the  jury.  This  is  the  settled  law  of 
this  state  as  established  by  Whltcomb  ▼. 
Denio,  52  Vt  390,  Chamberlin  v.  Fuller,  60 
Vt  252,  9  Atl.  832,  and  Norton  v.  Oleason,  61 
Vt  478,  18  Atl.  46,  and  recently  approved  in 
Bralnard  t.  Van  Dyke,  71  Vt  359,  45  Atl. 
T58w  There  was  nothing  In  this  case  to  take 
it  out  of  this  general  rule,  and  there  was  no 
error  In  submitting  the  case  to  the  jury  on 
that  quMtlon. 

2.  The  second  ground  of  the  defendant's 
motion  Is  more  serious.  The  plaintiff  conid 
not  treat  the  contract  as  subsisting  after  he 
discovered  the  fraud  and  afterwards  avoid 
it  TJpMi  discovering  the  fraud,  he  had  his 
election  to  affirm  or  disaffirm  the  contract 


He  oould  not  do  both.  And,  when  he  has 
once  made  his  election  to  affirm,  the  law  re- 
quires that  he  adhere  to  It  Barrett  v.  Tyler, 
76  Vt  108,  66  Atl.  534.  His  conduct  in  con- 
tinuing to  use  and  treat  the  horse  as  his  own 
after  the  discovery  of  all  the  essential  fea- 
tures of  the  fraud  amounted  to  an  election  to 
recogpilze  the  contract  as  binding,  and  pre- 
cluded a  subsequent  rescission.  1  BenJ.  Sales, 
{  675;  CkMkingham  v.  Dusa,  41  Kan.  229,  21 
Fac.  95;  Downer  v.  Smith,  32  Vt  1,  76  Am. 
Dec.  148;  Barrett  v.  Tyler,  supra.  It  la 
Turged  that  the  plaintiff  was  induced  to  act 
as  he  did  by  the  conduct  of  the  defendant 
He  was  Induced  to  delay  action  by  the  de- 
fendant's assurance  that  he  would  make  it 
right  if  the  horse  was  not  as  represented, 
and,  so  far  as  the  delay  thus  caused  is  con- 
cerned, it  would  excuse  him,  if  in  the  opinion 
of  the  Jury  It  was  not  unreasonable.  But  he 
did  more  than  delay.  He  continued  to  work 
the  horse,  and  bis  continued  use  of  the  horse 
was  not  so  Induced  by  the  defendant  There 
was  nothing  in  the  defendant's  statement  or 
conduct  that  can  be  construed  as  a  permis- 
sion to  use  the  prc^erty  during  the  time 
negotiations  for  a  settlement  were  pending. 
The  defendant  said  he  would  make  it  right  if 
the  horse  was  not  as  represented;  and  that 
is  all  there  was  to  the  statement  In  work- 
ing the  horse  after  that,  the  plaintiff 
must  be  held  to  have  acted  voluntarily,  and, 
having  dealt  with  the  horse  as  his  own  after 
fully  discovering  the  fraud  practiced  upon 
him,  he  waived  his  right  to  rescind.  Tark- 
Ington  y.  Purvis  and.  Sup.)  25  N.  B.  879,  9 
li.  R.  A.  607.  In  view  of  this  holding,  the 
other  questions  raised  by  the  exceptions  are 
nnimportant  and  are  not  considered. 
Judgment  reversed,  and  cause  remanded. 


LAVALLET  v.  RAVENNA. 

(Supreme  Court  of  Vermont.    Rutland.    Nov.  2, 
1905.) 

Saus — Ck>in>moRAi.  Saueb — DESTBtrcnoN  or 

Pbopebtt — ^Rkoovebt  or  Pbice. 

Where,  on  the  sale  of  a  horse,  a  written 
lien  was  executed,  reciting  that  the  seller  waa  to 
retain  title  until  the  balance  of  the  purchase 
price  was  paid,  and  the  horse  died  before  the 
balance  was  due,  the  seller  was  nevertheless  en- 
titied  to  recover  such  balance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Gent  Dig.  Sales,  §  1362.] 

Exceptions  from  Rutland  County  Court; 
Tyler,  Judge. 

Assumpsit  by  Harry  Lavalley  against  Ber- 
nardo Ravenna.  Verdict  tor  plaintiff,  and 
defendant  excepts.    Affirmed. 

Argued  before  ROWBLL,  0.  J.,  and  MUN- 
SON,  START,  WATSON,  HASBLTON,  and 
POWERS,  JJ. 

Butler  &  Moloney,  for  plaintiff.  M.  O. 
Webber,  for  defendant 

POWERS,  J.  This  is  an  action  of  general 
aasumpalt  for  the  recovery  of  a  balance  due 
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on  the  purchase  of  certain  personal  property. 
The  parties  disagreed  somewhat  In  regard  to 
the  precise  terms  of  the  contract,  but  it  sat- 
isfactorily appears  from  the  record  that  the 
plaintiff  sold  and  delivered  to  the  defendant 
a  team,  consisting  of  a  horse,  bu^nr,  and 
harness,  receiving  in  part  payment  therefor 
another  horse,  harness,  and  wagon,  and  a 
certain  snm  of  money,  and  taking  as  security 
for  the  unpaid  balance  of  the  price  agreed 
upon  a  written  lien  on  all  the  property  so 
conveyed  to  the  defendant  Soon  after,  and 
before  any  part  of  such  unpaid  balance  came 
due,  the  horse  covered  by  the  Hen  died,  with- 
out the  fault  of  the  purchaser.  The  seller 
waited  until  the  full  amount  of  such  balance 
fell  due  by  the  terms  of  the  contract,  and 
then  brought  this  suit  for  its  recovery.  At 
the  close  of  the  evidence  the  defendant  moved 
for  a  verdict  on  several  grounds,  which  was 
overruled,  to  which  he  excepted. 

It  appears  from  the  record  that  the  written 
lien  was  not  formally  offered  or  received  In 
evidence,  but  it  was  submitted  to  the  Jury 
and  used  by  the  court  as  though  It  was  a 
part  of  the  case ;  so  we  treat  it  as  the  parties 
treated  it  at  the  trial,  and  regard  it  as  prop- 
erly a  part  of  the  record.  It  is  informal  and 
crude,  but  the  subs^ntlal  recitals  of  It  are 
that  the  property  in  question  was  condition- 
ally sold  and  delivered  to  the  defendant,  and 
that  the  title' thereto  was  to  remain  in  the 
plaintiff  until  the  sums  therein  named  were 
fully  paid,  that  the  plaintiff  might  repossess 
himself  of  the  property  on  the  defendant's  de- 
fault of  payment,  and  that  in  such  event  all 
payments  theretofore  made  by  the  defendant 
should  be  forfeited.  Both  parties  signed  the 
instrument,  but  it  did  not  contain  a  note  or 
other  express  agreement  on  the  part  of  the 
defendant  to  pay  the  sum  specified.  So  the 
question  presented,  stated  broadly,  is  this: 
Can  there  be  a  recovery  for  property  sold  and 
delivered  on  condition  that  the  title  shall  not 
pass  until  full  payment  therefor  has  been 
made,  when,  without  the  fault  of  the  pur- 
chaser, the  property  Is  destroyed  before  the 
price  falls  due?  This  question  we  answer 
in  the  affirmative.  It  is  true  that  these  con- 
tracts are  sometimes  spoken  of  as  "execu- 
tory," and  the  purchaser  is  termed  a  "bailee," 
as  was  done  by  this  court  in  French  v. 
Osmer,  67  Vt  427,  32  Atl.  254;  but  these 
expressions  have  reference  to  the  strict  legal 
title  to  the  property,  and  should  not  deter- 
mine the  present  question,  which  is  one  per- 
taining to  an  absolute  promise  to  pay.  And 
the  defendant's  promise  to  pay  was  absolute, 
and  was  made  upon  a  si^clent  considera- 
tion ;  for  he  got  Just  what  he  bargained  for, 
the  use,  possession,  and  enjoyment  of  the 
property,  with  the  right  to  acquire  the  abso- 
lute title  upon  payment  of  the  stipulated 
price,  and  this  was  the  consideration  for  his 
promise.  The  seller  bad  done  all  that  be 
was  to  do  to  or  with  the  property  by  the 
terms  of  the  contract— all  that  he  was  to  do 
at  all,  except  to  receive  the  price;  and  upon 


that  the  title  passed,  without  fnrtber  action 
on  the  part  of  either  party.  The  defendant's 
promise  was  in  no  sense  conditioned  on  the 
seller's  ability  to  deliver  the  title.  He  could 
not  return  the  property  to  the  aeUer,  and 
thereby  avoid  fnrtber  liability.  Appleton  ▼. 
Library  Corp.,  53  Conn.  4,  22  Atl.  681 ;  Smith 
Y.  Aldrich,  180  Mass.  367,  62  N.  E.  381. 
The  authorities  are  not  in  harmony  on  the 
question  herein  decided.  Tufts  v.  Orlffin 
(N.  C.)  12  g.  B.  68,  10  L.  R.  A.  526,  22  Am. 
St  Rep.  863;  Soda  Fountain  v.  Vaughn  (N. 
X  Sup.)  56  Atl.  54;  Burnley  v.  Tufts,  66 
Miss.  49,  5  South.  627,  14  Am.  St  Rep.  540; 
Tufts  V.  Wynne  &  Thompson,  45  Mo.  App. 
42;  Cooper  v.  Organ  Co.,  68  111.  App.  248; 
Hlntermister  v.  Lane,  27  Hun,  497 — are 
among  the  cases  in  full  accord  with  the 
views  herein  expressed ;  while  to  the  contrary 
are  Bishop  v.  Mlnderhout  &  Nichols  (Ala.) 
29  South.  11,  52  L.  R.  A.  396.  86  Am.  St 
Rep.  134;  Cobb  v.  Tofts,  2  Wlllson,  Civ.  Cas. 
Ct  App.  t  163 ;  Swallow  v.  Emery,  111  Mass. 
856.  The  result  Is  that  we  hold  that  the 
defendant  is  liable  for  the  unpaid  balance, 
notwithstanding  the  death  of  the  horse  in- 
cluded in  the  sale. 
Judgment  affirmed. 


STATE  V.  WILLBTT. 
(Supreme    C^urt    of     Vermont     Chittenden. 

Nov.  3,  1905.) 
L  IiTFORUATioK — Quashing — Aujxiation    as 
TO  Time  of  Offense. 

Where  the  information  charged  an  offense 
on  the  9th  day  of  September,  the  statement 
of  the  prosecutine  attorney  that  he  expected  to 

Srove  an  offense  In  Au^st  could  not  make  the 
ate  alleged  ad  impossible  one,  and  a  motion  to 
quash  on  such  ground  was  properly  overruled. 

2.  Rapb — BvmKiTCS. 

In  a  prosecution  for  statutory  rape,  evidence 
of  acts  of  intercourse  on  different  days,  both  be- 
fore and  after  the  one  chareed,  is  admissible. 

3.  Samb  —  BiscnoH  —  Discbetioit  or  Tbiak 

CODBT. 

In  a  prosecution  for  statutory  rape,  where 
evidence  of  several  acts  of  intercourse  wai 
properly  in  the  case,  the  matter  of  election  be- 
tween them  is  in  the  discretion  of  the  court 
and  no  exception  will  lie  where  an  election  is 
required  before  the  resjwndent  is  called  on  for 
his  defense. 

4.  Sake — Evideotcb. 

In  a  prosecution  for  statutory  rape,  where 
the  state's  attorney,  in  attempting  to  prove  a 
complaint,  cautioned  the  witness  not  to  name 
the  person  complained  of,  and  he  answered  that 
"she  said  he  had  insulted  her,"  this  waa 
not  erroneous  as  in  effect  naming  respondent ; 
he  being  entitled  at  most  to  an  instruction  as  to 
the  proper  use  of  the  evidence. 
6.  Infobmation  —  Vaaiance  —  Tike  or  Of- 
fense. 

Unless  descriptive  of  the  offense,  the  time 
need  not  be  proved  as  laid  in  the  information. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {  548.] 

6.  Rape — Subuisbion  of  Issues. 

In  a  prosecution  for  statutory  rape,  where 
there  was  evidence  tending  to  prove  an  alibi, 
the  court  properly  refused  to  instruct  that  if 
the  respondent  had  eatabliahed  his  absence  oa 
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the  date  named  by  the  prooecnting  wltneaa  am 
cross-examination  aa  the  date  of  the  offense, 
b«  waa  entitled  to  an  acquittal,  and  left  it  for 
tlie  juTT  to  determine  Aether  the  state  bad 
shown  beyond  a  reasonable  doubt  that  the  re- 
spondent .waa  where  he  had  an  opportunibr  to 
commit  the  offense  on  the  occasion  testified  to, 
Baj'ioK,  further,  that  it  was  not  necessary  to 
find  the  date. 

Exceptions  from  Chittenden  CSounty  Court; 
Tyler,  Judge. 

Charles  Willett  waa  convicted  of  statutory 
rape,  and  excepts  and  petitions  for  new  trial. 
Exceptions  overruled  and  petition  dismlased. 

Argued  before  ROWEIJU  O.  J.,  and  MUN- 
SOX,  START,  WATSON,  HASELTON,  and 
POWERS.  JJ. 

M.  G.  Leary,  State's  Atty.,  for  the  State. 
E.  S.  Peck  and  J.  J.  Enrlgbt,  for  respondent 

MTJNSON,  J.  The  Information  charged  an 
offense  on  the  9th  day  of  September,  and  the 
state's  attorney  said  in  his  opening  state- 
ment that  he  exipected  to  prove  an  offense  In 
August  The  respondent  thereupon  moved 
that  the  information  be  quashed,  on  the 
ground  that  it  alleged  an  Impossible  date.  It 
is  certain  that  no  statement  of  a  time  other 
than  the  one  alleged  could  make  the  one 
alleged  an  ImiMsslble  date  under  the  rules  of 
pleading.  The  motion  was  properly  over- 
ruled. 

The  court  permitted  the  state  to  introduce 
evidence  of  Intercourse  had  on  different  days 
as  the  basis  of  an  election,  and  refused  to 
require  the  state  to  select  the  occasion  on 
which  It  would  rely  until  the  close  of  Its 
case,  to  all  of  which  exception  was  taken. 
The  admission  of  evidence  covering  several 
occasions  was  not  error,  if,  upon  an  election 
being  made,  the  evidence  relating  to  other 
occasions  bore  upon  the  Issue  as  finally  sub- 
mitted. In  a  prosecution  for  adultery,  evi- 
dence of  other  acts  of  adultery,  occurring 
both  before  and  after  the  one  charged,  Is 
admissible.  State  v.  Bridgman,  49  Yt  202, 
24  Am.  Rep.  124.  The  same  rule  must  be 
applicable  In  a  prosecution  for  statutory 
rape.  So  the  evidence  of  the  several  acts  was 
properly  In  the  case.  The  matter  of  election 
is  ordinarily  within  the  discretion  of  the 
court,  and  It  Is  clear  that  no  exception  will 
lie  to  the  action  of  the  court  if  an  election 
is  compelled  before  the  respondent  Is  called 
upon  for  bis  defense.  1  BIsh.  New  Cr.  Proc. 
{  461,  5;  State  t.  Smith,  22  Yt  74. 

In  undertaking  to  prove  a  complaint  the 
state's  attorney  asked  in  regard  to  the  nature 
of  it  cautioning  the  witness  not  to  name  the 
person  complained  of;  and  the  witness  re- 
plied, "She  said  be  bad  insulted  her."  The 
witness  was  then  asked,  "What  did  she  say 
had  been  done  to  her?"  and  replied:  "She  did 
not  say,  only  that  Is  the  way  she  said  it 
She  said  he  had  insulted  her."  The  answers 
were  objected  to  on  the  ground  that  in  ef- 
fect they  named  the  respondent  and  ex- 
ceptions were  noted.  We  do  not  think  the 
case  should  be  reversed  because  of  theM 


answers.  The  state  was  without  fault  The 
question  was  proper,  and  the  witness  care- 
fully cautioned.  The  witness  evidently  tried 
to  answer  properly.  The  frame  of  the  an- 
swer was  such  that  a  successful  Interruption 
was  impossible.  The  answer  itself  did  not 
name  the  respondent.  It  could  have  that  ef- 
fect only  because  the  respondent  was  on  trial 
and  had  been  testified  about.  The  propriety 
of  allowing  an  exception  in  these  circum- 
stances has  been  questioned.  The  court  would 
at  once  have  Instructed  the  jury  as  to  the 
proper  use  of  the  answer  upon  a  suggestion 
from  respondent's  counsel.  This  removal  of 
the  matter  from  the  minds  of  the  jury,  as  far 
as  it  can  be  done.  Is  all  that  the  respondent  is 
ordinarily  entitled  to  in  such  Instances.  The 
views  of  the  court  upon  this  subject  may  l>e 
gathered  from  Houston  v.  Russell,  52  Yt  110, 
117;  Frary  v.  Gusha,  69  Yt  267,  9  Atl.  649; 
Lawrence  v.  Graves'  Estate,  60  Yt  657,  16 
Atl.  342. 

The  respondent  moved  for  a  verdict  on  the 
ground  of  a  variance  between  allegation  and 
proof  as  to  the  time  when  the  offense  was 
committed.  The  motion  was  properly  over- 
ruled; for,  unless  descriptive  of  the  offense, 
the  time  need  not  be  proved  as  laid.  1  Bish. 
New  Or.  Proc  386. 

The  prosecutrix  was  at  the  respondent's 
house  during  the  four  weeks  in  August.  It 
appears  from  a  short  extract  of  her  testi- 
mony, incorporated  into  the  exceptions  for 
another  purpose,  that  she  testified  that  the 
first  occasion  was  after  she  had  been  there 
al>out  two  weeks.  The  exceptions  show  that 
the  state's  evidence  tended  to  establish  five 
or  six  occasions  during  the  last  two  weeks 
in  August.  The  respondent's  requests  assume 
that  she  fixed  the  first  occasion  as  occurring 
on  Thursday  or  Friday  of  the  second  week, 
which  would  be  the  13th  or  14th,  and  the  last 
occasion  as  occurring  on  Thursday  or  Friday 
of  the  last  week,  which  would  be  August 
27th  or  28th.  It  appears  from  the  charge, 
which  is  referred  to  on  the  points  made  by 
the  requests,  that  slie  testified  to  five  or 
six  occasions  during  the  second  and  third 
weeks,  but  without  undertaking  to  fix  the 
days  of  the  week  or  month,  and  testified,  fur- 
ther, that  nothing  occurred  during  the  first 
week  or  the  last  The  charge  goes  on  to  say 
that  she  did  fix  some  days  In  cross-examina- 
tion, and  left  it  for  the  jury  to  say  whether 
she  was  able  to  fix  the  days  of  the  week  or 
the  month  from  memory  or  was  led  to  give 
them  by  the  cross-examination.  The  state 
elected  to  stand  upon  the  last  occasion  testi- 
fied to,  but  was  not  required  to  name  the  day. 

It  appears  from  the  charge  that  the  re- 
spondent gave  evidence  tending  to  establish 
an  alibi  covering  the  occasions  testified  to, 
and  the  court  was  requested  to  charge  that 
if  the  respondent  had  established  his  absence 
during  Thursday  and  Friday,  August  27tb 
and  28th,  he  was  entitled  to  an  acquittal. 
The  court  declined  to  give  this  effect  to  the 
prosecutrix's   answers   firing   the  day,   but 
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left  it  for  the  Jury  to  determine  whether  the 
state  had  shown  beyond  a  reasonable  doubt 
that  the  respondent  was  where  he  had  the 
opportunity  to  commit  the  offense  on  the 
last  occasion  testified  to,  saying,  farther,  that 
It  was  not  necessary  for  them  to  find  the  date. 
The  respondent  was  not  entitled  to  have  the 
question  restricted  as  claimed.  The  alibi 
was  not  a  special  issue  to  be  separately  dis- 
posed of  upon  a  consideration  of  the  evi- 
dence bearing  solely  upon  the  dates.  The 
question  for  the  Jury  was  whether,  upon  a 
consideration  of  the  whole  eridence,  they 
were  satisfied  of  the  respondent's  guilt  be- 
yond a  reasonable  doubt 

Judgment  that  there  Is  no  error  in  the  pro- 
ceedings, and  that  the  respondent  take  noth- 
ing by  his  exceptions. 

There  is  also  a  petition  for  a  new  trial. 
Upon  respondent's  motion  the  evidence  of  a 
witness  for  the  state,  whom  he  was  deprived 
of  the  opportunity  to  cross-examine,  is  ex- 
cluded from  consideration.  The  petition  is 
based  upon  a  retraction  of  the  complaining 
witness,  the  only  witness  to  the  occurrences 
in  question,  who  now  testifies  that  the  story 
she  told  on  the  trial  was  a  fabrication,  which 
she  was  instructed  to  tell  by  her  grandmoth- 
er, and  told  through  fear  of  punishment. 
This  is  contradicted  by  the  testimony  of  the 
grandmother.  The  circumstances  in  which  the 
retraction  was  originally  made  are  fully  pre- 
sented in  the  evidence  taken,  but  it  is  not 
necessary  to  recite  them.  Upon  a  careful 
review  of  the  whole  case  a  majority  of  the 
court  are  satisfied  that  the  respondent  was 
Justly  convicted. 

Petition  dismissed. 


LYNDON   SAVINGS   BANK  t.   INTERNA- 
TIONAL CO.  et  al. 

(Supreme  Court  of  Vermont.    Caledonia.    Nov. 
9,  1905.) 

1.  Bnxs  AND  Notes— Natubb  of  Liabiutt 

ON    INDOBSEMKNT — QUESTION    FOB   JUBY. 

Where  it  appeared  that,  after  a  note  sued 
on  was  overdue  and  one  of  the  makers  had 
been  adjudged  insolvent,  plaintiff  employed  an 
agent  to  call  on  the  managers  of  defendant  cor- 
poration, the  maker,  "to  do  something  about  ths 
note,"  and  that  as  a  result  of  the  interview  de- 
fendants wrote  their  names  on  the  back  of  the 
Instrument,  tmd  the  evidence  was  conflicting  as 
to  what  was  said  between  plaintiff's  agent  and 
defendants  at  the  time  as  to  the  nature  of  the 
indorsement,  the  qnestlon  of  their  liability  was 
for  the  jury. 

2.  ATPBAL  —  RBTIBW  —  CONFLIOTINa    Bvi- 
DENCK. 

The  Supreme  Court  will  not  review  con- 
flicting evidence. 

[Ed.   Note. — For  cases  in   point,  see  vol.   3, 
Cent  Dig.  Appeal  and  Error,  §!  3935-3937.] 

8.  Biixs   AND   Notes  —  Indobskmknt  —  CoN- 

SIDEBATION. 

An  extension  of  the  time  of  payment  of  a 
note  is  sufficient  consideration  for  the  indorse- 
ment of  the  note  by  one  not  previously  a  party 
thereto. 

[Ed.   Note. — For  cases   in  point,  see  vol.  7, 
Gent.  Dig  Bills  and  Notes,  f  539.] 


4.  Saioi— Loans— Pbbsuvftiohb. 

In  an  action  by  a  bank  on  a  note,  plain- 
tiff claimed  that  there  had  been  an  agreement 
between  its  agent  and  defendants  eztenaing  the 
time  of  payment,  and  that,  in  consideration 
of  such  extension,  certain  of  defendants  had  be- 
come parties  thereto,  signing  the  same  as  mak- 
ers, and  defendants  insisted  that  the  alleged 
agreement  was  not  operative  nntil  accq;>ted  by 
plaintiff  and  approved  by  the  inspector  of 
finance.  It  appeared  that  plaintiff  continued 
to  hold  the  note  for  several  years  after  the  al- 
leged agreement,  without  objection  by  defend- 
ants and  apparently  with  the  approval  of  the 
said  official.  It  also  received  interest  there- 
on for  several  years.  Held,  that  it  might  be 
presumed  that  plaintiff's  agent  returned  the 
note  to  plaintiff,  and  that  the  inspector  and 
plaintiff  were  satisfied. 
6.  CoBPOBATioNB— Representation  bt  Ovfi- 

OBBS  —  EsTOPPEi.  TO  Dent  Axjthobitt  or 

Offices. 
Although  the  general  manager  of  a  corpora- 
tion bad  no  authority  to  make  an  agreement 
extending  the  time  of  payment  of  a  note  on 
which  the  corporation  was  liable,  yet  where  be 
has  made  such  an  agreement,  and  the  com- 
pany has  received  the  benefit  of  the  forbear- 
ance, and  has  ratified  it  by  paying  interest  on 
the  note  for  several  years  after  the  agreement 
was  made,  defendants,  when  sned  on  the  note, 
are  estopped  from  denying  the  authority  to 
make  such  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cmt  Dig.  Corporations,  i  1704.] 

6.  Biixs  AND  Notes— Actions— SuFFioiENCT 

OF  EVIDKNOS. 

In  an  action  on  a  note,  evidence  considered, 
and  held  sufficient  to  support  a  verdict  finding 
that  plaintiff,  by  receiving  dividends  from  the 
assets  of  one  of  the  insolvent  makers,  did  not 
thereby  release  its  right  to  collect  the  debt 
from  the  indorsers  of  the  note. 

7.  Limitation    of    Actions    —   Aobeeicbnt 
Waiving  Limitations. 

It  is  competent  for  the  makers  of  a  note 
to  stipulate  therein  that  they  will  waive  the 
statute  of  limitations. 

[Eld.  Note. — For  cases  in  point,  see  vol.  83, 
Cent.  Dig.  Limitetion  of  Actions,  {  63.] 

8.  Bii,i.8  AND  Notes  — Time  of  Patvent  — 
Verdict. 

Where,  in  an  action  on  a  note,  the  Jury 
found  that  an  agreement  had  been  made  for  an 
extension  of  the  time  of  payment,  that  no 
definite  time  was  agreed  upon,  and  that  a 
reasonable  time  for  such  delay  was  until  plain- 
tiff was  dissatisfied  mth  the  security  or  nntil 
payment  was  demanded  or  offered,  such  finding 
cannot  be  considered  as  making  tne  instrument 
a  demand  note  in  the  ordinary  legal  meaning. 
8.  Banks  and  Banking— Savings  Banks- 
Loans. 

V.  S.  4099,  providing  that  a  savings  bank 
shall  not  make  a  contract  or  agreement  to  loan 
or  extend  the  time  of  payment  of  a  loan  on 
personal  security  for  a  longer  time  than  one 
year,  is  not  violated  by  an  agreement  extend- 
ing the  time  of  payment  of  a  note  nntil  the 
payee  should  be  dissatisfied  with  the  security 
or  nntil  payment  was  demanded  or  offered. 

Exceptions  from  Caledonia  County  Court; 
Watson,  Judge. 

Special  assumpsit  by  the  Lyndon  Savings 
Bank  against  the  International  Company 
and  othera  From  a  Judgment  against  tbe 
International  Company  and  O.  C.  lllUer. 
and  in  favor  of  defendant  O.  H.  Pronty,  tbe 
International  Company  and  O.  C.  Miller, 
bring    exceptions.    Judgment    reversed    pro 
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tonaa,  and  rendered  for  plaintiff  against  the 
three  defendants. 

The  International  CSompany  Is  a  corpora- 
tion organized  under  the  laws  of  this 
state.  The  writ  in  this  case  Is  dated  March 
7, 1901,  and  was  served  March  11,  1001.  The 
note  In  snlt  is  for  $5,000,  dated  Jane  12,  1886, 
payable  to  plaintiff,  or  order,  on  demand, 
with  Interest  semiannuaUy,  and  waiving  "all 
rlgtit  or  claim  to  the  statute  of  limitations," 
and  signed:  "International  C!o.,  J.  A.  Pronty, 
Free.,  H.  XL  Folsom,  Treaa."  Upon  the  back 
appears:  "Waiving  demand  and  notice.  H. 
R  Folsom.  O.  C.  Miller.  G.  H.  Pronly." 
The  Interest  was  paid  by  the  International 
Company  semiannually  down  to  July  1,  1898. 
J.  A.  Prouty  died  before  this  suit  was 
brought,  and  so  is  not  a  party.  H.  E.  Folsom 
pleaded  his  discharge  in  Insolvency,  and  a 
nonsuit  was  entered  as  to  him.  He  was 
adjudged  an  insolvent  in  the  fall  of  1893. 
On  December  10,  1893,  and  after  Folsom  had 
been  adjudged  an  insolvent,  plaintiff  sent 
its  agent,  L.  B.  Harris,  to  Newport,  Vt,  to 
see  G.  H.  Prouty,  who  Is  a  son  of  J.  A. 
Prouty,  and  O.  C.  Miller  about  doing  some- 
thing in  respect  of  the  note  In  suit.  After 
an  interview  with  said  Harris,  O.  C.  Miller 
and  Q.  H.  Prouty  wrote  their  names  on  the 
back  of  said  note  at  Newport,  Vt,  on  Decem- 
ber 19,  1883.  O.  C.  Miller  was  the  manager 
of  the  International  Company  from  1886  to 
September  30,  189a  In  the  fall  of  1898  the 
International  Ck>mpany  became  financially 
(•mbarrassed,  and  O.  C.  Miller  wrote  to  each 
fieSitOT  of  the  company,  Including  the  plain- 
tiff, a  letter  dated  September  22,  1898,  sign- 
<>d  by  him  as  manager,  stating  that  the  Inter- 
national Company  was  insolvent,  and  call- 
ing a  meeting  of  the  creditors  at  the  office 
of  the  company  on  September  SO,  1898.  The 
letter  sent  to  plaintiff  also  stated:  "Al- 
though yon  have  good  backers  on  your  note. 
If  convenient,  should  like  to  have  you  present 
at  the  meeting."  Said  meeting  of  the  credi- 
tors was  held  September  30,  1888.  At  said 
meeting  the  creditors  elected'  a  committee 
of  three,  whom  they  directed  to  take  charge 
of  the  assets  of  the  company,  realize  upon 
the  same,  and  divide  the  proceeds  pro  rata 
among  the  creditors  of  the  company.  J.  W. 
Copeland,  who  was  a  trustee  and  the  vice 
president  of  the  plaintiff,  was  present  at  said 
meeting,  but  did  not  vote.  Before  any  vote 
was  taken  he  said  to  the  meeting  that  be 
was  there  as  the  representative  of  the  plain- 
tiff to  note  the  proceedings  of  the  meeting 
and  report  to  plalntUTs  trustees,  and  that 
be  was  without  instructions  and  should  not 
vote.  He  reported  the  action  of  said  meet- 
ing to  the  plaintiff.  The  stockholders  of  the 
International  Company,  at  a  meeting  duly 
warned  and  held  for  that  purpose  on  October 
1,  1888,  voted  that  "the  company  is  insol- 
vent," and  that  Its  assets  be  realized  upon 
and  disposed  of  as  directed  by  said  creditors' 
meeting.  The  evidence  of  defendants  tend- 
ed to  show  that  thereafterwarda  the  Inter- 


national Company  delivered  to  said  creditors' 
committee  all  its  assets,  and  that  each  credit- 
or, except  the  plaintiff,  executed  and  deliver- 
ed to  the  International  Con^any  a  writing 
agreeing  to  accept,  In  settlement  of  their 
claims,  such  sums  as  might  be  their  due, 
pro  rata,  from  the  proceeds  realized  by  said 
creditors'  committee  from  the  assets  of  the 
company. 

It  appeared  from  the  records  of  the  plain- 
tiff that  on  October  8,  1898,  the  plaintiff's 
trustees  voted:  "To  give  the  assent  of  the 
Lyndon  Savings  Bank  to  the  proposition  that 
the  property  of  the  International  Company 
be  put  into  the  hands  of  trustees  to  be  sold 
to  the  best  advantage,  and  the  proceeds  to  be 
divided  between  the  creditors  pro  rata ;  the 
bank  reserving  all  rights  to  collect  its  debt 
from  the  indorsers  of  the  note."  It  appear- 
ed that  on  October  15,  1898,  plaintiff,  by  Its 
treasurer,  wrote  a  letter  to  the  International 
Company,  which  was  received  by  O.  C.  Mil- 
ler in  due  coarse  of  mail,  and  which  gave 
notice  of  said  vote  of  plaintiffs  trustees. 
Defendants'  evidence  tended  to  show  that 
about  October  1,  1898.  the  International  Com- 
pany surrendered  all  of  its  assets  to  said 
creditors'  committee,  who  thereafter  con- 
verted the  same  Into  cash,  and  paid  from  the 
proceeds  thereof  to  the  creditors.  Including 
plaintiff,  a  dividend  of  10  per  cent,  on  each 
of  the  following  dates:  November.  1898; 
March,  1899;  June,  1900;  November,  1900— 
and  a  dividend  of  5  per  cent  on  each  of  the 
following  dates:  May,  1901;  August,  1901; 
December,  1902;  and  September,  1903;  that 
each  10  per  cent  dividend  so  paid  plaintiff 
was  $507.50,  and  each  5  per  cent  dividend 
80  paid  plaintiff  was  $253.75.  There  was 
'no  evidence  tending  to  show  that  O.  C.  Mil- 
ler ever  paid  anything  on  the  note  In  salt 
There  was  no  evidence,  except  said  letter 
dated  September  22,  1898,  tending  to  show 
that  O.  O.  Miller  had  In  any  way,  since  he 
wrote  bis  name  on  the  back  of  said  note  on 
December  19,  1893,  acknowledged  any  person- 
al liability  on  said  note,  or  promised  to  pay 
It  Only  special  verdicts  were  submitted, 
and  in  answer  to  these  the  Jury  found  that 
6.  H.  Prouty  and  O.  O.  Miller  were  makers ; 
that  an  agreement  was  made  at  Newport 
Vt,  on  December  19,  1893,  between  plaintiff 
and  the  International  Company  for  an  ex- 
tension of  the  time  of  payment  of  the  note 
in  suit  "until  plaintiff  Is  dissatisfied  with 
security";  that  on  December  19,  1893,  plain- 
tiff agreed  with  O.  C.  Miller  and  O.  H. 
Prouty  that  the  time  of 'payment  on  the  note 
In  suit  should  be  extended,  if  said  Prouty  and 
Miller  wrote  their  names  on  the  back  of  said 
note,  but  that  no  particular  time  for  the 
payment  of  the  note  was  stated ;  that  a  rea- 
sonable time  for  the  payment  of  said  note 
after  said  agreement  was  made  was  "until 
payment  was  demanded  or  offered" ;  that 
It  was  "doubtful"  whether  the  note  could 
have  been  collected  of  the  International 
Company   at   any   time  from   December   19, 
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189S,  to  January  1,  1808;  that  O.  C.  MlUer 
and  O.  H.  Prouty  were  not  damaged  by 
plaintiff's  omission  to  collect  the  note  In 
suit  from  December  19,  1893,  to  January  1, 
1898;  that  after  October  1,  1898,  the  com- 
mittee appointed  by  the  creditors  of  the  In- 
ternational Company  managed  and  disposed 
of  the  property  of  said  company,  and  paid 
from  the  proceeds  thereof  the  dividends 
which  were  paid  to  the  creditors;  that  the 
plaintiff,  by  its  conduct  with  reference  to  the 
property  of  the  International  Company,  and 
by  accepting  the  dividends  from  the  com- 
mittee of  the  creditors  of  said  company,  did  not 
discharge  said  company  from  further  liabil- 
ity ;  that  O.  O.  Miller  and  G.  H.  Prouty  did 
not  sign  their  names  on  the  back  of  the  note 
in  suit  in  consideration  that  the  plaintiff 
would  not  prove  that  note  against  H.  B. 
Folsom's  Insolvent  estate,  unless  compelled 
by  law  to  do  so. 

Argued  before  EOWBLL,  O.  J.,  and  TY- 
LER. MUNSON,  START,  HA8ELT0N,  •  and 
POWERS,  JJ. 

Cook  &  Norton  and  W.  W.  Miles,  for  plain- 
tiff.   Young  &  Young,  for  defendants. 

TYLER,  J.  The  note  In  controversy  Is 
dascribed  in  the  opinion  in  this  case  re- 
ported in  76  Vt  224,  64  Atl.  191.  At  the  first 
trial  in  the  county  court  a  verdict  was  direct- 
ed for  ~tbe  defendants,  which  action  this 
court  held  was  error,  reversed  the  Judgment, 
and  remanded  the  case  for  a  new  trial.  We 
then  held  that:  "What  relation  Miller  and 
Prouty  asstmied  to  the  note  by  placing  their 
names  upon  it  was  a  question  of  fact,  and 
not  of  law.  If  they  became  Joint  makers, 
no  demand  was  necessary,  and  this  action 
was  properly  brought  against  them.  If  they 
were  Indorsers,  it  could  not  be  held  as  mat- 
ter of  law  that  they  waived  demand  and 
notice  by  placing  their  names  under  the 
name  of  Folsom,  who,  when  the  note  was 
executed,  signed  it  as  Indorser,  waiving  de- 
mand and  notice ;  and  If  there  was  an  agree- 
ment or  understanding  between  the  parties 
that  the  time  of  payment  should,  in  con- 
sideration of  their  signing  the  note,  be  tor- 
borne,  there  being  no  time  of  forbearance 
specified,  it  would  mean.  In  law,  a  reasonable 
time.  What  constituted  a  reasonable  time, 
in  the  circumstances,  was  a  question  of  fact 
for  the  Jury,  and,  as  against  Miller  and 
Prouty,  the  statute  of  limitations  would  be- 
gin to  run  at  the  expiration  of  such  reasona- 
ble time."  Quoting  further  from  that  opin- 
ion: "And  it  has  generally  been  held  by 
this  court  that  one  not  before  a  party  to 
the  note,  who  signs  his  name  ui>on  the  back 
of  it  in  blank,  is  prima  facie  a  maker,  and 
assumes  the  same  obligations  as  if  be  wrote 
his  name  upon  the  face  of  the  instrument. 
In  Sylvester  v.  Downer,  20  Vt  355,  49  Am. 
Dec.  786,  the  rule  was  extended  and  em- 
phasized, for  it  is  there  declared  that  it 
makes  no  difference  that  the  signing  is 
long  after  the  making  of  the  note  and  wlille 


it  ia  in  drcnlation,  for  the  reason,  aa  stated 
by  Judge  Redfield,  that  if  the  signer  con- 
sents to  be  thus  bound,  and  induces  others 
to  take  the  note  under  that  expectation,  he 
will  be  estopped  to  deny  that  fact,  and  will 
be  treated  the  same  as  if  he  Iiad  signed  the 
note  at  its  inception.  It  was,  however,  held 
in  that  case  that,  the  Indorsement  being  In 
blank,  the  real  obligation  intended  to  be  as- 
sumed, whether  that  of  maker,  guarantor, 
or  indorser,  might  be  shown  by  parol  evidence. 
In  Bank  v.  Dorset  Marble  Co^  61  Vt  106, 
17  Atl.  42,  this  rule  was  recognized  and 
reaffirmed." 

At  the  last  trial  the  Jury  found,  by  special 
verdicts  submitted  to  them,  that  Miller  and 
Prouty,  by  placing  their  names  upon  the  note, 
became  Joint  makers  thereof ;  that  an  agree- 
ment was  made  December  19.  1893.  betweoi 
the  plaintiff  and  the  International  Company 
for  an  extension  of  the  time  of  payment, 
but  for  no  definite  time ;  and  that  a  reasona- 
ble time  to  delay  its  collection  was :  "Until 
the  plaintiff  was  dissatisfied  with  the  securi- 
ty." Another  special  finding  was:  "Until 
payment  was  demanded  or  offered."  There 
were  special  findings  that  the  International 
Company  turned  over  to  a  committee  all  Its 
assets  to  be  divided  pro  rata  among  its 
creditors,  that  the  committee  paid  over  the 
dividends,  and  that  the  company  was  not 
discharged  from  further  liability.  The  de- 
fendants Miller  and  Prouty  objected,  and 
were  allowed  an  exception  to  the  submission 
to  the  Jury  of  the  question  whether  they  sign- 
ed the  note  as  Joint  makers,  and  they  claim- 
ed that  there  was  no  evidence  that  they  were 
Joint  makers.  They  also  excepted  to  the 
submission  to  the  Jury  to  find  whether  there 
was  an  extension  of  the  time  of  paymenb  of 
the  note,  and  claimed  that  there  was  no  evi- 
dence to  sustain  that  finding.  The  defend- 
ants contend  that  this  action  was  barred  by 
the  statute  of  limitations,  that  no  new  prom- 
ise or  acknowledgment  was  shown,  and 
that  the  note  had  not  matured  when  tlie  ac- 
tion was  commenced.  The  case  shows  that 
no  agreement  was  made  at  the  time  the 
money  was  loaned  and  the  note  was  given 
that  either  Miller  or  Prouty  should  evo-  l>e- 
come  parties  to  the  note,  and  it  appears  that 
neither  of  them  received  any  security  or 
Indemnity  for  placing  their  names  upon  the 
back  of  It  Down  to  that  time  the  note  bad 
remained  as  it  was  when  made  by  the 
International  Company,  with  Folsom  as 
indorser.  The  plaintiff  seeks  to  hold  Mil- 
ler and  Prouty  liable  by  reason  of  their 
placing  their  names  upon  the  note,  and  daiina 
that  they  thereby  became  makers.  The  de- 
fendants claim  that  they  became  indorsers 
or  guarantors.  The  general  rule  of  law 
is  found  in  the  opinion  of  Redfield,  J.,  in 
Sylvester  v.  Downer,  20  Vt  356,  49  Am.  Dec. 
786:  "That  he  who  writes  his  name  upon 
the  back  of  a  note,  if  he  were  not  before  a 
party  to  it  assumes  the  same  obligatioo  as 
If  be  wrote  bis  name  upon  the  face  of  th« 
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iDstrnmcnt ;  and  that,  altbougb  be  does  tbls 
long  after  the  making  of  the  note,  it  shall 
make  no  difference." 

Bat  the  question  of  Miller's  and  Pronty's 
liability  is  not  to  be  determined  by  this 
nUe  of  law,  bnt  by  the  agreement  made  be- 
tween themselves  and  L.  B.  Harris,  who 
wmt  to  see  them  and  make  an  arragcmeut 
abont  the  payment  or  an  extension  of  the 
note.  It  appeared  that  the  note  was  ov&!- 
due;  that  Folsom  liad  been  adjudged  in- 
solvent; that  the  plaintiff  employed  Harris 
to  go  to  Newport  and  call  npon  Miller  and 
Fronty  "to  do  something  about  the  note"; 
and  tliat,  as  a  result  of  the  interview,  they 
wrote  their  names  npon  the  instrument.  The 
exceptions  state  that  the  evidence  w&s  very 
conflicting  as  to  what  was  said  between  them, 
and  it  so  appears  by  the  record;  but  it  is 
not  the  duty  of  tills  court  to  reconcile  the 
evidence.  As  there  was  evidence  tending  to 
show  that  Miller  and  Prouty  signed  the  note 
as  makers,  the  submission  of  that  question 
to  the  Jury  was  not  error.  The  weight"  that 
shonld  be  given  to  the  testimony  of  the  wit- 
nesses who  testified  upon  this  subject  was 
a  matter  that  rested  with  the  Jury.  The  tes- 
timony of  Harris  tended  to  show  that  after 
Folsom  became  insolvent  the  plaintiff  sent 
him  to  see  Miller  and  Prouty  about  the  note ; 
that  he  saw  them  at  Newport,  and  Informed 
them  that  he  came  as  a  messenger  from  the 
plaintiff  to  collect  the  note,  if  collection 
oanld  be  made,  and,  if  not,  to  ascertain  their 
wishes,  or  obtain  instruction  about  proving 
this,  and  another  note  which  the  plain  tiff 
held,  against  Folsom's  estate;  that  he  told 
than  that  Folsom  had  said  that  th^  (the 
Proutys  and  Miller)  were,  practically,  the 
company;  that  if  tb^  would  fix  the  note, 
so  it  would  be'  lawful,  and  safe  in  the  Judg- 
ment of  the  bank,  it  could  run  as  long  as 
they  kept  the  interest  paid  and  the  bank 
considered  the  security  good ;  that  Miller 
and  Prouty  both  said  that  the  estate  of  Fol- 
som should  not  be  charged  with  the  loan, 
and  that  they  would  do  anything  that  he 
(Harris)  or  the  plaintiff  required  in  respect 
to  fixing  the  note,  so  as  to  make  it  all  right 
without  Folsom's  name ;  that  they  would  put 
their  names  upon  the  note ;  and  that  they  did 
80  after  Harris  had  taken  a  little  time  to 
make  inquiry  as  to  their  financial  responsi- 
bility and  expressed  bis  willingness  to  ac- 
c^t  their  names.  This  evidence  brings  the 
case  within  the  rule  in  Sylvester  v.  Downer. 
Miller,  Prouty,  and  Folsom  disputed  the  tes- 
timony of  Harris,  but  it  was  for  the  Jury 
to  decide  as  to  the  weight  of  evidence,  and 
tbls  court  cannot  disturb  the  verdict  Upon 
the  testimony  of  Harris,  the  Jury  were  war- 
ranted in  finding  that  an  agreement  was 
made  between  the  plaintiff  and  said  com- 
pany for  an  extension  of  the  time  of  pay- 
ment, which  was  a  sufiiclent  consideration 
fsr  Miller's  and  Prouty's  acts,  in  view  of 
their  interest  in  the  company.  It  is  held 
that  "craslderatiOB  does  not  necessarily  de- 


pend upon  whether  the  thing  promised  re- 
sults in  a  Jt>eneflt  to  the  promisee  or  a  det- 
riment to  the  promisor.  It  is  enough  that 
something  is  promised,  or  the  exercise  of  a 
present  right  is  forborne."  Ballard  v.  Bur- 
ton, 64  Vt  387,  24  AO.  769,  16  L.  R.  A.  664, 
and  cases  cited  in  the  opinion. 

The  defendants  contend  that,  upon  the  tes- 
timony of  Harris,  the  alleged  agreement 
made  by  him  with  Miller  and  Prouty  was 
not  operative  until  accepted  by  the  plaintiff 
and  approved  by  the  Inspector  of  finance. 
It  may  be  presumed  that  Harris  returned 
the  note  to  the  bank,  and  that  the  bank 
offlcers  were  satisfied  with  the  names  upon 
It  that  Harris  had  obtained,  for  they  con- 
tinued to  hold  it  for  years  thereafter  with- 
out objection  by  them,  and  apparently  with 
the  approval  of  the  state  official.  They  also 
received  the  interest  upon  it  semiannually 
down  to  July,  1898.  Miller  and  Prouty 
might  well  have  understood  that  the  note 
had  been  accepted.  That  Miller  did  so 
understand  it  is  shown  by  his  note  to  the 
plaintiff,  written  nearly  fire  years  later,  in 
which  he  said,  "Tou  have  good  backers  on 
your  note,"  which  words  must  have  referred 
to  Mr.  Prouty  and  himself. 

The  defendants  also  contend  that  the  case 
shows  no  authority  in  Miller,  conferred  up- 
on him  l^  the  International  Ciompany,  to 
make  the  agreement  through  Harris  with 
the  plaintiff.  It  is  true  that  no  vote  of  the 
company  was  produced  by  the  plaintiff 
showing  that  such  authority  was  given  Mil- 
ler, but  It  appeared  from  defendant  Miller's 
testimony  that  he  was  the  general  manager 
of  the  company  at  the  time  he  signed  his 
name  to  the  note,  that  be  held  that  position 
from  1886  unUl  the  fall  of  1898,  when  ail 
the  assets  of  the  company  were  placed  in 
the  hands  of  a  committee,  converted  into 
money,  and  the'  proceeds  distributed  pro 
rata  among  the  creditors;  the  plaintiff  re- 
serving the  right  to  proceed  against  the 
tndorsers  upon  its  note.  It  is  unnecessary 
to  hold  as  an  abstract  legal  proposition 
that,  as  general  manager  of  the  corporation, 
Miller  bad  power  to  borrow  money  to  meet 
corporate  debts  in  due  course  of  business. 
He  testified  that  he  had  charge  of  the  funds 
of  the  company  as  general  manager,  and 
that  it  was  his  duty  to  pay  a  note  when  it 
came  due,  "or  to  look  out  for  it"  He  evi- 
dently understood  that  he  and  Prouty  bad 
authority  to  sign  this  note,  and  the  record 
shows  no  dissent  by  the  other  directors  to 
his  agreement  for  an  extension;  neither  ia 
there  any  evidence  In  the  case  that  tends 
to  contradict  his  testimony. 

But,  assuming  ttiat  Miller  and  Prouty  had 
no  authority  to  make  the  agreement,  they 
and  the  company  received  the  benefit  of  the 
forbearance,  and  the  company  ratified  it  by 
paying  the  Interest  upon  the  note  for  five 
years  after  the  agreement  was  made.  That 
the  defendants  were  estopped  from  denying 
Miller's  and  Prouty's  authority  was  held  in 
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the  former  decision.  Orand  Isle  ▼.  Kinney, 
70  Tt  381,  41  Atl.  130,  Is  an  authority  upon 
this  point.  It  was  said  in  the  former  opinion 
that  It  could  not  be  held  as  a  matter  of  law 
that  the  vote  taken  by  the  plaintiff,  and 
its  receipts  of  dividends  from  the  committee 
of  the  International  Company,  discliarged 
the  company.  The  proposition  of  the  com- 
pany to  its  creditors  was  that  they  should 
accept,  pro  rata,  such  amoimts  as  should  be 
received  from  the  company's  assets  in  settle- 
ment of  their  respective  claims.  The  plain- 
tiff, by  its  resolution,  assented  to  the  proiK>- 
sition  that  the  iH-operty  be  sold  and  the 
proceeds  be  divided  among  the  creditors, 
with  a  reservation  of  the  right  to  collect 
its  debt  from  the  indorsers  of  the  note; 
and  the  company,  through  its  committee, 
acted  upon  this  acceptance,  and  subsequent- 
ly paid  dividends  to  the  plaintiff  with  the 
other  creditors.  That  the  plaintiff  should 
receive  its  dividends,  reserving  the  right  to 
collect  the  remainder  of  its  debt  from  Miller 
and  Prouty,  whom  the  Jury  have  found 
were  joint  makers  of  the  note,  was  a  matter 
of  contract  between  the  International  Com- 
pany, through  its  committee,  and  the  plain- 
tiff. Miller  and  Prouty  were  evidently  re- 
garded by  the  plaintiff  as  responsible;  and 
it  is  not  presumable  that  it  would  have  re- 
leased them  upon  receiving  what  could  be 
got  from  the  Company's  assets,  which  Mil- 
ler had  said  in  bis  notice  to  the  creditors 
were  insufficient  to  pay  the  debts  in  full. 
It  is  noticeable  that  the  plaintiff's  resolu- 
tion omitted  the  word  "settlement,"  which 
the  committee's  offer  contained.  There  was 
no  error  in  the  refusal  of  the  court  to  set 
aside  the  ninth  special  finding. 

It  is  competent  for  the  makers  of  a 
promissory  note  to  stipulate  therein  that 
they  will  waive  the  statute  of  limitations. 
Trust  Co.  V.  Sheldon  et  al.,  68  Vt.  259,  36 
Atl.  177.  The  plaintiff  contends  that,  aa 
the  jury  have  found  that  Miller  and  Prouty 
signed  this  note  as  Joint  makers,  they  be- 
came subject  to  the  clause,  "and  agree  to 
waive  all  right  or  claim  to  the  statute  of 
limitations."  But  it  is  unnecessary  to  de- 
cide this  question,  for  the  jury  found  that 
an  agreement  was  made  for  an  extension  of 
the  time  of  payment  of  the  note;  that  no 
definite  time  was  agreed  upon,  but  that  a 
reasonable  time  for  such  delay  was  until 
the  plaintiff  was  dissatisfied  with  the  securi- 
ty— until  payment  was  demanded  or  offered. 

It  cannot  be  maintained  that  these  find- 
ings made  this  Instrument  a  demand  note 
In  the  ordinary  legal  meaning  of  the  term 
"payable  on  demand."  The  jury,  in  effect, 
found  that  a  right  of  action  did  not  accrue 
upon  the  note  until  the  plaintiff  was  dis- 
satisfied with  the  security  and  made  an 
actual  demand  of  payment;  and  this  was 
the  agreement  according  to  Harris'  testi- 
mony. Stanton  v.  Stanton,  37  Vt.  411; 
Thrall  v.  Mead's  Estate,  40  VL  540;  Smith 
T.  Franklin,  61  Vt  386^  17  AtL  838;    Ins. 


Co.  T.  Batcbeldw  A  Son,  62  Vt  148,  19  Atl. 
882.  The  case  shows  that  demand  of  pay- 
ment was  made  of  defendants  Miller  and 
Prouty  on  February  5,  and  February  19, 
1801,  and  that  the  suit  was  brought  March 
7,  1901.  The  failure  of  the  International 
Company  in  1898,  and  the  nonpayment  of 
Interest  after  that,  were  sufficient  causes 
for  the  plaintUTs  dissatisfaction  with  the 
security. 

The  finding  of  the  Jury  that  an  extension 
of  time  of  pajrment  was  agreed  upon  by  the 
parties  Is  inconsistent  with  the  defendants' 
contention  that  the  other  finding  should  be 
construed  to  mean  that  the  note  was  pay- 
able Immediately  after  the  agreement  was 
made.  According  to  the  testimony  of  Har- 
ris, the  note  was  to  run  along  indefinitely, 
if  the  interest  was  kept  paid;  the  only  limi- 
tation being  the  time  when  the  plaintiff 
should  become  dissatisfied  with  the  security 
and  call  for  payment  When  demand  was 
made,  the  plaintiff's  cause  of  action  accrued 
against  Miller  and  Prouty.  This  answers 
the  defendant's  suggestion  in  the  brief  of 
counsel  that  the  agreement  was  in  violation 
of  V.  S.  4099,  which  provides  that  a  savings 
bank  shall  not  make  a  contract  or  agree- 
ment to  loan  or  to  extend  the  time  of  pay- 
ment of  a  loan  on  personal  security  for  a 
longer  time  than  one  year. 

Upon  the  special  findings.  Judgment  should 
hav.e  been  rendered  against  both  Miller  and 
Prouty.  Therefore  the  Judgment  for  defend- 
ant Prouty  is  reversed,  the  Judgment  against 
the  International  Company  and  Miller  is  re- 
versed, pro  forma,  and  Judgment  is  rendered 
for  the  plaintiff  against  the  three  defend- 
ants, with  costs. 


OUILMONT'S  ADM'R  v.  CONTRAL  VER- 
MONT RY.  CO. 

(Supreme    Court   of    Vermont    Washington. 
Nov.  9,  1905.) 

1.  RaILBOADS — ACCIDI3«T    AT    CbOBSIKO COK- 

TBIBUTOBY    KeGLIGEKCE. 

In  an  action  for  damages  on  account  of 
the  death  of  plaintiff's  intestate,  resulting  &om 
an  accident  at  a  railroad  crossing,  it  appeared 
tliat  aa  deceased  approached  the  track  and 
when  within  26  feet  of  it  he  looked  up  and 
down  the  track  and  then  up  the  track  a  sec- 
ond time,  that  the  track  was  plainly  in  sight, 
tliat  he  was  acquainted  with  the  locality,  that 
the  horse  moved  slowly,  and  that  he  was  in 
full  possession  of  the  senses  of  sight  and  hear- 
ing; such  facts  making  it  probable  that  he 
hastily  measured  the  distance  between  the  train 
and  the  crossing,  and  thought  there  was  time  for 
him  to  pass  over  the  track  before  the  train 
reached  the  crossing.  Held,  that  he  was  guilty 
of  contributory  negligence. 

[Ed.  Note. — For  cases  In  point  see  vol.  41, 
Cent  Dig.  Railroads,  S  1080.] 

2.  Same  — Case  as  to  Pxbsons  Seer   Neab 
Cbosbino. 

Where  it  appeared  that  defendant's  train 
was  running  about  30  miles  an  hour,  and  that, 
when  it  was  within  a  distance  of  150  to  200 
feet  from  the  crossing,  the  engineer  saw  plain- 
tifiTs   intestate   with   a   horse   and  sled   10    to 
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15  feet  from  the  crossing,  that  the  horse  seemed 
to  stop  an  instant  or  two  and  then  started,  and 
that,  as  soon  as  the  engineer  saw  deceased  ap- 
proe!ch  the  train,  he  -shut  off  the  steam,  applied 
the  emergency  brake,  and  sounded  the  danger 
whistle,  doing  all  that  he  could  to  stop  the 
train,  no  negligence  on  the  part  of  defendant 
was  shown. 

Etzceptlons  from  Washington  Comity  Court ; 
Stafford,  Judge. 

Action  by  Israel  Onllmont'B  administrator 
against  the  Central  Vermont  Railway  Com- 
pany. Prom  a  Judgment  for  the  plaintiff,  de- 
fendant brings  exceptions.    Reversed. 

Argued  before  ROWBLL,  O.  J.,  and  TT- 
LBR,  MDNSON,  START,  WATSON.  HASBIi- 
TON,  and  POWERS,  JJ. 

F.  L.  Laird,  M.  M.  Gordon,  and  R.  A.  Hoar, 
toe  plaintiff.  Bunton  &  SUckney,  for  de- 
fendant 

TYIiER,  J.  This  action  Is  brought  by  the 
plaintiff,  as  administrator  of  the  estate  of 
Israel  Gullmont,  deceased,  under  the  statute, 
to  recover  damages  to  the  wife  and  next  of 
kin  on  account  of  the  death  of  the  Intestate, 
alleged  to  hare  been  caused  by  the  wrongful 
act  of  the  defendant 

The  defendant's  trainmen  were  running  a 
regular  freight  train  of  11  cars,  on  its  usual 
time,  between  Montpelier  and  Barre,  at  about 
30  miles  an  hotir.  As  the  train  approached  a 
certain  bridge,  the  fireman  put  in  a  shovel 
fall  of  coarse  coal,  the  effect  of  which  was  to 
surround  the  engine  with  smoke.  The  dis- 
tance from  this  bridge  to  a  highway  crossing 
which  the  train  was  approaching  was  about 
800  feet  After  the  smoke  cleared  away,  so 
that  the  engineer  could  see  ahead  as  far  as 
the  crossing,  the  distance  to  It  was  150  to 
200  feet  When  the  crossing  came  into  view, 
the  engineer  saw  the  Intestate,  with  a  horse 
and  sled,  10  to  15  feet  from  the  crossing,  and 
then  It  was  not  apparent  that  he  was  about 
to  cross.  As  soon  as  he  was  seen  to  approach 
the  tra<^,  the  engineer  put  on  the  emergency 
brake  and  sounded  the  danger  whistle,  but  it 
was  too  late  to  stop  the  train  and  avoid 
striking  the  Intestate.  He  was  struck  and 
received  Injuries  of  which  be  soon  died.  It 
appeared  that  be  stopped  a  few  minutes  at  the 
"Tabor  House,"  which  was  opposite  the  cross- 
ing and  about  100  feet  from  it,  and  then, 
without  taking  reasonable  precautions,  drove 
to  the  railroad  track  and  upon  the  crossing 
in  front  of  the  train. 

The  court  held  and  Instructed  the  Jury, 
wlthoat  exception  by  the  plaintiff,  that  the 
intestate  was  guilty  of  contributory  negli- 
gence ;  bat  the  court  further  said  to  the  Jury, 
in  snbstance,  that  the  only  question  for  their 
determination  was  whether,  after  the  de- 
fendant's servants  saw,  or  ought  to  have  seen, 
the  intestate  abont  to  cross  and  in  a  position 
of  peril,  they  neglected  the  reasonable  means 
at  their  command  which  might  have  saved 
him   from   accident    The   exceptions   leave 


no  open  question  in  respect  to  negligence  by 
the  defendant  prior  to  the  engineer's  dis- 
covering the  intestate  near  the  crossing.  The 
only  question  submitted  to  the  Jury  was  in 
relation  to  what  occurred  after  the  trainmen 
saw,  or  ought  to  have  seen,  him  al>out  to 
cross,  and  whether  they  nsed  all  reasonable 
means  to  save  him. 

The  case  made  by  the  plaintiff  shows  that 
as  Guilmont  approached  the  railroad  track, 
and  when  within  25  feet  of  it,  he  looked  up 
and  down  the  track  and  then  ap  the  track 
a  second  time;  that  the  track  was  plainly 
in  sight,  and  that  he  was  acquainted  with  the 
locality;  that  the  horse  moved  slowly  but 
steadily  forward,  though  to  some  witnesses 
he  seemed  to  stop  or  hesitate  for  an  instant 
before  stepping  upon  the  track,  and  passed 
over  it  unharmed.  It  also  appeared  that 
Guilmont  and  his  sleigh  had  nearly  cleared 
the  trade  when  they  were  struck  by  the  en- 
gine. Guilmont  was  in  full  possession  of 
the  senses  of  sight  and  hearing  when  be  un- 
dertook this  perilous  enterprise.  The  fact 
that  he  looked  up  and  down  the  track  before 
driving  upon  it  makes  it  probable  that  he 
hastily  measured  the  distance  between  the 
train  and  the  crossing  and  thought  there  was 
time  for  him  to  pass  over  the  track  before 
the  train  reached  the  crossing.  Whether  this 
was  the  case  or  whether  he  was  oblivious  to 
the  danger  when  he  attempted  to  cross  the 
track,  the  ooiun  correctly  held  him  guilty 
of  contributory  negligence. 

The  crew  of  the  train  consisted  of  a  con- 
ductor, an  engineer,  a  fireman,  a  forward 
brakeman,  who  was  then  upon  the  engine. 
and  a  rear  brakeman,  who  was  upon  the 
rear  car.  All  these  men  were  in  their  proper 
places  on  the  train.  The  engineer  testified, 
and  bis  testimony  was  not  disputed,  that 
when  the  engine  had  passed  through  the 
bridge,  and  the  smoke  and  steam  had  cleared 
away,  so  that  he  could  see  to  the  crossing, 
he  saw  Guilmont  within  10  or  16  feet  of 
the  track;  that  the  horse  seemed  to  stop  an 
Instant  or  two;  that  as  soon  as  he  saw  him 
approaching  the  track  be  Instantly  shut  off 
the  steam,  applied  the  emergency  brake,  and 
Bounded  the  danger  whistle;  that  be  did  all 
that  be  could  do  to  stop  the  train;  that  he 
could  not  have  stopped  It  more  quickly ;  and 
that  he  did  ail  that  could  have  been  done  to 
prevent  a  collision.  The  engineer  had  a  right 
to  assume,  when  be  saw  the  intestate  driving 
toward  the  track,  that  he  would  not  drive 
apon  it  in  front  of  the  train.  He  owed  the 
intestate  no  duty  until  he  saw  him  at>out  to 
drive  upon  the  track  and  that  he  was  In 
peril.  As  the  case  shows  tliat  the  engineer 
then  used  all  the  means  in  his  power  to  stop 
the  train  and  avoid  the  collision,  the  court 
erred  In  submitting  any  question  to  the  jury. 
The  defendant's  motion  for  a  verdict  shoald 
have  been  granted. 

Judgment  reversed,  and  cause  remanded. 


Digitized  by 


Google 


56 


62  ATLA14TIC  RBPORTBB. 


rvt 


BBLENAP  T.  BILLINGS. 

(Sapreme  Court  of  Vermont.    Windsor.    Nov. 
21.  1905.) 

Payment— AccKPTANdB  op  Note— Effect. 

Where,  in  an  action  for  assanlt,  defendant 
pleaded  that  plaintiff  accei>ted  a  note  in  satis- 
faction of  the  cause  of  action,  it  was  not  error 
to  refuse  to  charge  tliat,  a  note  given  and  re- 
ceived in  payment  for  a  personal  injury  result- 
ing from  a  tort  is  "prima  facie  payment"  there- 
for, as  a  note  given  and  received  in  payment  is 
payment. 

Exceptions  from  Windsor  CJonnty  CJourt; 
Watson,  Judge. 

Action  by  Roswell  Belknap  against  Albert 
Billings.  A  verdict  was  rendered  In  favor 
of  plaintiff,  and  defendant  brings  excep- 
tions.   AflSrmed. 

Argued  before  ROWBLL,  O.  J.,  and  TT- 
liER,  MUNSON,  START,  HASBLTON,  and 
POWERS,  JJ. 

Joseph  C.  Bnrlght  and  Edward  R.  Buck, 
for  plaintiff.    Davis  &  Davis,  for  defendant 

HASBLTON,  J.  This  was  an  action  of 
trespass  for  assanlt  and  battery.  The  de- 
fendant filed  four  pleas,  one  of  wbicb  was 
tbat  the  defendant  gave  and  the  plaintiff 
accepted  a  certain  promissory  note  in  full 
satisfaction  and  discharge  of  the  alleged 
cause  of  action.  To  this  plea  the  plaintiff 
replied  that  the  note  therein  mentioned  was 
not  accepted  by  the  plaintiff  in  payment  and 
satisfaction  of  the  cause  of  action  in  the 
declaration  alleged,  bnt  tbat  the  note  was 
accepted  as  satisfaction  only  on  condition 
that  It  be  paid  when  due,  and  that  the  note 
was  long  overdue  and  remained  unpaid. 
At  the  June  term,  1902,  of  the  Windsor  coun- 
ty court  this  replication  was  held  sufficient 
on  demurrer,  and  later  this  court  so  held. 
See  Belknap  v.  Billings,  76  Vt  54,  56  Atl. 
174,  where  the  pleadings,  which  are  referred 
to  in  the  bill  of  exceptions  herein,  are  stated 
with  sufficient  fullness.  At  the  December 
term,  1904,  of  the  Windsor  county  court,  the 
case  was  tried  by  Jury  on  its  merits,  and 
came  here  on  a  single  exception. 

That  exception  is  to  the  refusal  of  the 
court  to  comply  with  a  request  to  charge: 
"That  a  promissory  note  given  and  re- 
ceived In  payment  for  personal  injury  result- 
ing from  a  tort  is  prima  facie  payment 
therefor,  and  a  snlt  cannot  be  maintained 
for  thnt  tort,  whether  the  note  be  paid  or 
not."  But  if  a  note  is,  in  fact,  given  and 
received  in  payment,  it  is  payment  To  say 
expressly  or  Impliedly  that  it  Is  merely 
prima  facie  payment,  when  given  and  re- 
ceived in  payment,  would  be  confusing  and 
Incorrect,  and  the  court  rightly  declined  to 
comply  with  the  request  The  briefs  of 
counsel  have  largely  to  do  with  propositions 
other  than  that  embodied  in  the  request 
which  the  court  did  not  in  terms  comply  with. 
In  this  case,  the  parties  were  at  Issue  as 
to  whether  the  accepting  of  a  certain  note 


was  to  operate  as  payment  or  not  The  de- 
fendant claimed,  and  his  evidence  tended 
to  show,  tbat  it  was  so  agreed;  bnt  the 
plaintiff  claimed,  and  his  evidence  tended 
to  show,  that  the  note  was  to  operate  as 
payment  only  in  case  It  should  be  paid 
when  due.  The  full  charge  is  referred  to, 
and  upon  examining  it  we  find  that  the 
jury  were  correctly  and  fully  Instructed  up- 
on the  subject-matter  which  the  request 
was  probably  intended  to  cover. 
Judgment  affirmed. 


POMBROT  V.  KELTON. 

(Supreme   Court   of    Vermont.    Rutland.    Nov. 
23,  1905.) 

Quo  Wabbarto— MiBcoNDuor  or  Petitionkk. 
Where,  on  petition  by  a  private  proseca- 
tor  for  quo  warranto  to  try  title  to  an  office, 
for  which  petitioner  and  respondent  were  op- 
posing candidates,  it  appeared  that  intoxicat- 
ing liquor  was,  with  some  system  and  to  a 
considerable  extent,  fnrnislied  to  voters  at  the 
election,  while  the  polls  were  open,  in  the  in- 
terest of  petitioner  and  through  hia  connivance, 
the  writ  would  be  denied  on  the  ground  of 
public  policy. 

Petition  by  Edward  Pomeroy  for  a  writ  of 
qno  warranto  against  Guy  O.  Kelton  to  try 
title  to  the  office  of  alderman  of  the  Baeventh 
Ward  of  the  city  of  Rutland.    Writ  denied^ 

Argued  before  ROWBLL,  C.  J.,  and  TY- 
LER, MUNSON,  START,  WATSON,  HASBL- 
TON, and  POWERS,  JJ. 

O.  M.  Barber,  El  H.  O'Brien,  and  T.  H. 
Brown,  for  relator.  Buller  &  Moloney,  for 
defendant 

HASBLTON,  J.  This  la  a  complaint  in  the 
nature  of  a  quo  warranto,  brought  by  Ed- 
ward Pomeroy  against  Guy  O.  Kelton,  ask- 
ing judgment  of  ouster  of  the  said  Kelton 
from  the  office  of  alderman  from  the  Eleventh 
Ward  of  the  city  of  Rutland,  and  judgment 
that  the  complainant  was  lawfully  elected, 
to  and  is  now  entitled  to  bold  said  office  and 
to  exercise  the  functions  thereof.  The  elec- 
tion brought  in  review  Is  that  held  in  Ward 
11  of  the  city  of  Rutland  on  March  7,  1905. 
for  the  choice  of  an  alderman  and  other 
officers.  At  the  election  116  votes  for  alder-, 
man  were  counted  for  the  relator,  Pomeroy, 
and  117  votes  were  counted  for  the  defend- 
ant Kelton,  and  the  said  Kelton  was  accord- 
ingly declared  elected. 

A  large  amount  of  evidence  has  been  takea 
by  wbicb  it  is  clearly  established  tbat  at  the 
election  in  question  Intoxicating  liquor  was, 
with  some  system  and  to  a  considerable  ex- 
tent furnished  to  voters  while  the  polls  were 
open,  and  that  this  liquor  was  so  furnished 
in  the  Interest  of  the  relator  and  tbrougb  bis 
connivance.  This  being  so,  the  relator  does 
not  come  into  court  with  clean  hands,  and 
the  court  will  not  at  the  relator's  Instance, 
inquire  into  the  matters  and  things  com- 
plained of  by  him.    The  plying  of  voters  with 
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intoxicating  liquor  during  Totlng  bonrs,  at 
any  election,  is  contrary  to  the  spirit  of  onr 
Constltntion  and  laws,  and  Is  manifestly  ob- 
noxious to  pablic  policy.  A  complaint  tcr  a 
qno  warranto  Is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  it  would  be  unbe- 
coming and  demoralizing  for  this  court  to  act 
on  the  complaint  of  a  private  relator  who 
stands  as  a  wrongdoer  in  respect  to  the  very 
tbingr  in  issue.  The  relator  is  asking  the 
court  to  aid  him  in  securing  an  official  posi- 
tion which  he  sought  to  obtain  on  election 
day  by  a  course  having  a  natural  tendency 
to  defeat  the  free  and  voluntary  choice  of  the 
voters.  For  the  court  to  lend  such  aid  would 
be  a  reproach  to  the  law  and  to  the  adminis- 
tration thereof.  Had  this  complaint  been 
preferred  and  prosecuted  by  the  state's  at- 
torney for  Rutland  county,  other  principles 
wonid  be  applicable,  and  the  duty  devolving 
upon  the  court  might  be  different  from  that 
which  we  are  now  clearly  bound  to  perform. 
State  V.  Harris,  62  Vt  216. 
The  complaint  is  dismissed,  with  costs. 


HASSnCCO  V.  TOMASSI. 

(Supreme  Court  of  Yermont.    Washingtoo. 
Nov.  »,  1905.) 

1.  Bbeach  of  Mabbiaoe  Pbomibe— Evidencb 
— dkci.abation8  of  defendant. 

In  an  action  for  breach  of  marriage  prom- 
ise, it  was  not  error  to  permit  plaintiff  to 
testify  that,  when  defendant  proposed  marriage, 
he  stated  that  he  was  worth  a  certain  amount 
of  money. 

2,  Same— Refbesentations  or  Defendant. 

In  an  action  for  breach  of  marriage  prom- 
ise, it  appeared  that  the  parties  had  been  mar- 
ried by  religious  ceremony  in  Italy  at  a  time 
when  such  ceremony  did  not  bring  about  a 
valid  marriage,  and  plaintiff  testified  that, 
while  negotiations  were  going  on  between  her- 
self and  defendant  relative  to  the  contemplated 
marriage,  he  told  her  that  the  reason  why  a 
civil  marriage  was  also  necessary  was  in  re- 
gard to  the  property,  and  that  marriage  by 
the  church  alone  was  not  so  strong  as  marriage 
by  both  the  church  and  civil  authority.  Held, 
that  there  was  no  error  In  admitting  such 
testimony. 
8.  Sake— CoNVEBSATioRs  with  Pbiest. 

It  is  not  error  to  permit  plaintiff  to  testify 
that,  while  she  and  defendant  were  consulting 
with  the  priest,  defendant  asked  the  priest 
whether  plaintiff  conld  marry,  and  that  the 
priest  said  she  could,  as  she  was  21  years  old. 

4.  Same— Testimony  of  Piaintiff— Pailuim 
TO  Mabbt. 

It  was  not  error  to  permit  plaintiff  to 
testify  that,  except  the  religious  ceremony,  no 
marriage  ceremony  was  ever  performed. 

5.  Witnesses— Redibect   Examination— Ex- 
puination. 

It  was  not  error  to  permit  plaintiff  to 
testify  on  re-examination,  after  having  testi- 
fied that  she  considered  herself  defendant's 
wife,  that  she  did  not  claim  to  be  his  legal 
wife,  having  been  married  only  in  church. 

&   E>riDEHCE  —  OpINIOH    EVIDENCE— LAWS   OF 
FOBKION   C0UNTBIE8. 

It  was  proper  to  permit  an  Italian  priest 
to  testify  that  a  marriage  by  religions  ceremony 
alone  did  not  constitute  a  legal  marriage  in 
Italy  at  the  time  a  certain  ceremony  was  per- 
formed: the  witness  having  been  shown  to  be 
duly  qualified. 


7.  Bbeach  of  Mabbiaoe  Pbomibe— Mxasube 

OF  DAMAQES— InSTBUOTIONS. 

Where,  in  an  action  for  breach  of  mar- 
riage promise,  it  appeared  that  plaintiff  had 
been  married  to  defendant  bv  a  religious  cere- 
mony hi  Italy,  which  at  that  time  did  not 
bring  about  a  valid  iQarriage,  and  that  there- 
after stie  had  lived  with  him,  an  Instruction 
that,  in  considering  plaintiff's  damages,  the 
jury  should  have  a  right  to  consider  the  fact 
of  the  parties  living  together  as  an  element  of 
damage,  was  proper. 

8.  Continuance  —  Tbiai.  Coubt'b  Discbe- 

TION. 

Questions  of  continuance,  as  a  mle,  rest 
in  the  discretion  of  the  trial  court. 

9.  New   Tbiai/— Accident  Pbevbntino   De- 
fense. 

Under  V.  S.  1662,  giving  the  Supreme 
Court  a  right  to  grant  a  new  trial  on  petition 
of  either  party  tobseqnent  to  the  term  at  which 
the  original  judgment  was  rendered,  a  defend- 
ant, who  was  prevented  from  making  a  defense 
owing  to  the  fact  that  he  resided  in  Italy,  and 
was  prevented  from  attending  the  trial  by 
sickness  and  by  the  death  of  bis  father,  was  en- 
titled to  a  new  trial,  Inasmuch  as  such  sickness 
and  death  might  be  considered  accidental  canses. 

Exceptions  from  Washington  County  Court ; 
Stafford,  Judge. 

Action  by  Irene  Massucco  against  Domln- 
Ico  TomassL  From  a  Judgment  in  favor  of 
plaintiff,  defendant  brings  exceptions.  Af- 
firmed.' 

The  defendant  excepted  to  allowing  a  cer- 
tain witness  to  testify  that,  when  defendant 
came  to  her  with  the  proposal  of  marriage, 
he  said  he  was  worth  $30,000 ;  to  the  plain- 
tiff being  allowed  to  testify  that,  while  nego- 
tiations were  going  on  between  herself  and 
defendant  relative  to  the  contemplated  mar- 
riage, he  told  her  that  the  reason  why  a 
civil  marriage  was  necessary  was  "In  regard 
to  the  property,"  and  because  marriage  by 
the  church  alone  was  not  so  strong  as  mar- 
riage by  both  church  and  civil  authority; 
to  the  plaintiff  being  allowed  to  testify  that, 
when  she  and  defendant  together  were  con- 
sulting with  the  priest  about  getting  mar- 
ried, defendant  asked  the  priest  whether 
the  plaintiff  could  get  married,  and  that 
the  priest  answered  that,  being  21  years 
old,  she  could ;  to  the  plaintiff  being  allowed 
to  testify  that,  except  the  religious  already 
referred  to,  no  marriage  ceremony  was  ever 
performed  between  herself  and  defendant; 
to  plaintiff  being  allowed  to  testify  on  re- 
examination, after  having  testified  that  she 
considered  herself  defendant's  wife,  that  she 
did  not  claim  to  be  his  legal  wife,  having 
been  married  only  in  church ;  to  an  Italian 
priest  being  allowed  to  testify  that  a  mar- 
riage by  religious  ceremony  alone  did  not 
constitute  a  legal  marriage  in  Italy  at  the 
time  in  question,  the  court  having  found 
the  witness  duly  qualified.  At  the  close  of 
the  evidence  defendant  moved  for  a  verdict 
upon  the  grounds  that  "the  plaintiff  says 
she  was  married,  and  that  the  priest  gave 
her  a  certificate:  that  the  parties  considered 
themselves  legally  married ;  that  she  still 
says  she  is  defendant's  wife:  that  she  lived 
with  him  as  such  in  Vermont,  and  having 
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done  80  nnder  the  form  of  a  marriage  can- 
not bring  this  action;  that  if  It  came  to 
her  attention  and  knowledge  that  the  mar- 
riage WEB  not  legal,  and  she  contlnned  to 
cohabit  with  him,  she  cannot  maintain  this 
action;  that  she  only  claims  that  the  dvll 
marriage  would  make  it  stronger,  not  that 
it  would  not  be  a  valid  marriage  without 
It"  This  motion  was  overruled,  to  which 
defendant  excepted.  The  defendant  also  ex- 
cepted to  that  portion  of  the  charge  "as  to 
the  relation  that  existed  between  the  plain- 
tiff and  the  defendant  as  an  element  of 
damage,"  claiming  that  "under  the  circum- 
stances in  which  they  went  to  living  togeth- 
er it  would  not  be  an  element"  That  por- 
tion of  the  charge  was  as  follows:  "In 
estimating  the  damages,  you  will  consider 
the  rank  and  condition  In  wlilch  each  of 
the  parties  stood;  yon  will  consider  what 
advantage  to  her  the  marriage  would  have 
been  socially  and  in  a  pecuniary  way;  you 
will  consider  what  advantage  It  would  have 
been  to  her  to  have  him  marry  according 
to  his  promise  at  the  time  he  agreed  to  do 
so,  and  how  much  she  has  lost  by  his 
breach  of  that  promise;  and.  In  considering 
that  question,  you  will  have  a  right  to  con- 
sider, If  you  find  it  to  be  the  fact  that 
she  lived  with  him  as  bis  wife,  gave  her- 
self to  him  as  his  wife,  In  reliance  upon 
his  promise  to  marry  her.  Tou  have  a 
right  to  consider  that  as  an  element  of 
damage,  with  the  other  elements  in  the  case. 
Damages  are  Intended  always  as  compensa- 
tion, and  it  is  for  you,  in  your  sound  Judg- 
ment to  say  what  sum  of  money  will  fairly 
compensate  the  plaintiff  for  defendant's 
breach  of  his  promise,  so  that,  so  far  as 
money  will  do  It  she  will  be  made  whole 
for  bis  not  having  done  what  he  said  he 
would  do." 

The  defendant  also  brought  his  petition 
for  a  new  trial,  under  V.  S.  1662,  to  the 
Supreme  Court  for  Washington  county  at 
its  January  term,  1905.  Said  petition  was 
heard  on  testimony  taken  and  filed  at  the 
May  term,  1905,  together  with  defendant's 
exceptions.  The  opinion  states  the  substance 
of  said  petition  and  of  the  testimony  taken 
In  support  thereof. 

Argued  before  ROWBLL,  C.  J.,  and  TY- 
LER, MUNSON,  START,  WATSON,  HASBL- 
TON,  and  POWERS,  JJ. 

Lard  *  Carleton,  for  plaintiff.  J.  P.  Lam- 
son  and  A.  M.  Sartorelli,  for  defendant 

TTLER,  J.  Action  for  alleged  breach  of  a 
promise  to  marry.  Upon  an  examination  of 
the  defendant's  exceptions  we  find  none  of 
them  sustainable  as  ground  for  a  reversal 
of  the  judgment  rendered  by  the  court  below. 
It  was  competent  for  the  plaintiff  to  show 
by  her  own  testimony  what  the  defendant 
told  her,  and  by  the  testimony  of  a  witness, 
'Who  claimed  to  have  knowledge  upon  the 
subject,  what  the  amount  of  the  defendant's 
property   was   at  the  time  of   the  alleged 


promise.  An  Italian  priest  was  permitted 
to  testify  that  a  marriage  by  religious  cere- 
mony alone  did  not  constitute  a  legal  mar- 
riage in  Italy.  In  this  there  was  no  error, 
as  the  record  shows  that  the  court  first 
found  that  the  witness  was  duly  qualified 
to  testify  upon  the  subject  See  Reg.  v. 
Parry,  14  Bug.  Law  tc  Bq.  648;  Watson  t. 
Walker,  23  N.  H.  472,  cited  by  defendant 
Judgment  affirmed. 

On  Petition  for  a  New  TriaL 

The  suit  was  brought  for  an  alleged  breach 
of  promise  of  marriage.  It  stood  f<»  trial 
at  the  March  term,  1903,  Washington  county 
court  and  the  defendant  came  from  Italy 
to  make  defense ;  but  the  plaintiff  not  being 
ready  for  trial  when  the  case  was  reached, 
it  was  displaced,  and  the  pressure  of  other 
business  prevented  Its  being  tried  at  that 
term.  At  the  following  September  term  it 
was  continued  upon  proof  of  the  defendant's 
sickness  in  Italy.  Besides,  it  was  not  reach- 
ed in  Its  order.  At  the  March  term,  1904, 
several  cases  before  it  having  been  disposed 
of.  It  was  second  for  trial.  The  defendant's 
counsel  applied  to  the  court  to  have  the 
trial  postponed  until  a  later  day  in  the  term, 
so  that  the  defendant  could  arrive  from 
Italy;  but  the  court  denied  the  application 
and  held  that  the  trial  must  proceed.  The 
case  was  tried  in  the  defendant's  absence, 
and  the  plaintiff  obtained  a  large  verdict 
The  defendant  arrived  in  court  April  lOtb, 
after  verdict  and  Judgment 

The  plaintiff  testified  at  the  trial  that  a 
few  months  after  the  death  of  the  defend- 
ant's wife,  who  was  her  sister,  the  defend- 
ant went  to  the  village  in  Italy  where  Bhk 
resided  with  her  father,  paid  attentions  to 
her  for  some  time,  and  then  proposed  a 
marriage  with  her;  that  she  assented,  and, 
upon  the  advice  of  a  priest  whom  they  con- 
sulted, a  church  ceremony  was  performed, 
upon  an  agreement  between  themselves  and 
their  promise  tO  the  priest  that  they  would 
be  legally  married  upon  their  arrival  in  this 
country;  that  soon  after  their  arrival  In 
Montpeller  the  plaintiff  requested  the  de- 
fendant to  have  the  marriage  l^ally  per- 
formed, but  the  defendant  delayed  the  mar- 
riage on  the  pretense  that  he  must  receive 
a  certain  paper  from  Rome  before  they 
could  be  lawfully  married,  and  that  he  put 
off  the  marriage  for  a  year  with  tliis  excuse, 
though  she  constantly  urged  its  performance ; 
that  during  this  time  she  lived  with  the 
defendant  as  his  wife,  worked  in  his  store, 
kept  his  house,  and  cared  for  his  children; 
that  at  the  end  of  a  year  they  returned 
to  Italy  and  lived  there  in  the  same  rela- 
tions about  10  months,  she  urging  the  mar- 
riage and  he  delaying  it  with  various  ex- 
cuses; that  she  then  left  him  and  returned 
to  St  Albans,  in  this  state,  with  her  sister 
and  her  sister's  husband,  who  was  the  de- 
fendant's brother.  She  denied  making  any 
settlement  with  the  defendant  and  denied 
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leceivliic  any  money  from  him  oc  from  hla 
broth«.  It  appeared  tliat  soon  after  the 
plalntUE  returned  to  this  country  the  defend- 
ant married  another  woman.  Testimony  was 
giTOi  in  behalf  of  the  plaintiff  at  the  trial 
tending  to  show  that  the  defendant  was 
worth  $30,000  when  be  made  the  promise 
of  marriage. 

The  material  facts  set  out  In  the  petition 
and  the  other  affidavits  attached  are  that 
about  six  months  after  the  death  of  the 
petitioner's  wife,  in  January,  1809,  the  peti- 
tionee, who  resided  with  her  father  in  Italy, 
wrote  a  letter  to  the  petitioner,  complaining 
of  iter  father's  ill  treatment  of  her  and 
offering  to  come  to  Hontpelier,  where  the 
petitioner  resided,  and  take  care  of  bis 
honse  and  children;  that  he  sent  her  money 
with  which  to  pay  ber  fare;  that  a  few 
weeks  later  she  wrote  him  that  her  father 
bad  taken  the  money  and  she  was  imable 
to  make  the  journey;  that  In  March  follow- 
ing he  went  to  Italy  to  yislt  his  parents; 
that  while  there  he  met  the  petitionee  sever- 
al times,  and  that  it  was  Anally  decided  that 
she  should  return  with  him  to  Montpeller; 
that  upon  the  advice  of  a  priest  a  religious 
ceremony  was  performed  prior  to  their  de- 
parture, but  did  not  constitute  a  legal  mar- 
riage, as  both  parties  understoo'd,  and  that 
the  priest  said  they  could  be  married  at  any 
time  in  America;  that  they  arrived  in  Mont- 
peller early  in  May  of  that  year;  that  the 
petitionee  soon  developed  a  violent  temper 
and  treated  the  petitioner  and  his  children 
rudely,  and  expressed  a  wish  to  leave  his 
boose;  that  she  continued  this  abusive  con- 
duct towards  him  and  his  children  for  a 
year,  when,  not  being  able  to  endure  it  long- 
er, he  sold  a  profitable  business  and  return- 
ed with  her  and  the  children  to  Italy,  where 
they  lived  together  until  March,  1901,  when 
the  petitionee  returned  to  this  state  with 
the  petitioner's  brother,  who,  with  bis  wife, 
was  coming  here;  that  before  she  left  he 
made  a  settlement  with  her,  by  which  his 
brother,  who  owed  him  $1,000,  was  to  pay 
ber  $600  in  settlement;  that  the  brother  sub- 
sequently paid  him  $400  and  held  the  $600 
for  the  petitionee  by  her  request,  he  agree- 
ing to  pay  her  interest  thereon;  that  the 
petitionee  never  requested  the  i>etltloner  to 
many  ber,  but  refused  to  marry  him  and  re- 
fused to  live  with  him;  and  that  he  never 
lived  with  ber  as  his  wife.  The  petitioner 
also  deposes  that  he  was  not  worth  more 
than  $5,000  at  the  time  the  petitionee  left 
bim,  and  that  she  knew  that  fact 

The  petitioner's  attorney  makes  affidavit 
of  the  following  facts  In  support  of  the 
petitlOD:  That  he  had  informed  his  client 
by  letter  how  his  case  stood,  and  that  he 
must  be  in  Montpeller  the  last  of  February 
or  first  of  March;  that  he  replied  from  Italy 
that  he  was  not  then  able  to  make  the 
journey,  but  believed  he  would  be  in  March; 
that  the  attorney  wrote  him  again  urging 
bim  to  be  there  on  a  certain  day;   that  on 


March  6th  he  received  a  letter  from  him,  say- 
ing that  he  would  be  there  eariy  in  April 
and  to  hold  the  case  for  trial,  and  expressed 
a  wish  to  have  it  tried  as  soon  as  it  could 
be  got  ready  after  his  arrival;  that  the  at- 
torney informed  the  court  of  the  situation 
and  that  the  defendant  would  be  here  to 
try  the  case  in  April;  that  the  plaintiff's 
attorneys  were  willing  that  it  be  set  at  a 
later  day,  provided  it  would  not  result  in  a 
continuance,  and  that  they  so  stated  to  the 
court;  that  the  defendant's  attorney  showed 
the  court  the  defendant's  letter  received  by 
him  March  6th. 

It  appears  that  the  parties  are  at  variance 
In  respect  to  the  promise  of  marriage,  their 
relations  while  they  lived  together,  the 
settlement,  and  the  petitioner's  financial 
means.  The  petitioner  was  entitled  to  a 
reasonable  opportunity  to  make  a  defense  in 
the  court  below.  He  did  not  have  hia  day 
In  court,  and  a  large  verdict  was  rendered 
against  him.  The  question  is  whether  be 
Is  entitled  to  Hare  the  verdict  set  aside  and 
a  new  trial  granted  bim.  The  petition  Is 
not  based  upon  the  ground  of  newly  dis- 
covered evidence,  but  upon  the  claim  that 
the  petitioner  was,  by  accident,  prevented 
from  making  a  defense  to  the  action. 

Questions  of  continuance  and  of  assigning 
cases  for  trial  must,  as  a  rule,  rest  in  the 
discretion  of  the  trial  courts,  and  we  do  not 
revise  the  action  of  the  court  below  based 
npon  the  evidence  that  was  before  it  At 
the  time  the  trial  began  the  court  doubtless 
had  reason  to  believe  that  the  defendant's 
alleged  sickness  was  a  pretense  for  a  delay. 
No  evidence  of  his  sickness  was  shown  other- 
wise than  by  his  letters  to  his  counsel,  but 
be  now  makes  affidavit  that  he  was  prevent- 
ed by  sickness  from  making  the  journey  un- 
til the  last  of  March,  that  the  death  of  his 
father,  which  occurred  March  9th,  delayed 
him,  that  be  should  have  come  here 
the  last  of  February,  as  requested  by  his 
counsel,  had  he  not  been  prevented  by  sick- 
ness. If  the  court  had  known  the  facts 
which  now  appear  In  the  petition  and  affi- 
davit that  the  defendant  intended  to  make 
defense  and  would  be  In  court  for  that  pur- 
pose before  the  term  closed,  we  may  assunie 
that  it  would  have  deferred  the  trial,  certain- 
ly with  knowledge  that  the  defendant's  de- 
lay was  caused  by  his  sickness  and  the  death 
of  his  father.  The  jury  lawfully  assessed 
the  damages  la  view  of  what  they  under- 
stood to  be  the  defendant's  i>ecaniary  ability. 
It  was  for  this  purpose  that  the  plaintiff 
Introduced  evidence  in  respect  to  the  defend- 
ant's property.  If  it  is  true,  and  the  jury 
had  known  the  fact,  as  the  petitioner  de- 
poses, that  he  was  not  worth  more  than 
$6,000,  it  is  reasonable  to  suppose  that  the 
verdict  would  have  been  for  a  smaller  sum. 

The  question  is  whether  the  case  present- 
ed comes  within  V.  S.  1662,  which  reads: 
"The  Supreme  Court  may  grant  a  new  trial 
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In  a  came  detenninea  by  racb  court,  or  by 
a  county  court,  on  petition  ot  either  party, 
subsequent  to  the  term  ol  the  court  at  which 
the  original  judgment  was  rendered."  The 
Legislature  has  placed  no  limitation  upon 
the  power  of  the  court  to  grant  new  trials 
under  this  section  of  the  statute,  nor  pre- 
scribed the  grounds  for  new  trials.  The 
court  has  repeatedly  construed  the  statute 
and  fixed  the  boundaries  of  its  power.  It  is 
evident  that  both  the  Legislature  and  the 
court  baye  intended  to  give  a  "broad  scope" 
to  this  power,  as  was  said  In  Nelson  y.  Mar- 
shall, 77  Vt  44,  68  Atl.  783.  In  that  case 
it  was  bdd  that  a  party  was  entitled  to  a 
new  trial,  for  the  reason  that  by  accident 
she  had  been  prevented  from  filing  her  ex- 
ceptions within  the  time  required  by  law. 
The  broad  construction  there  given  to  this 
section,  aided  by  the  provision  of  section 
1664,  (dearly  entitle  the  petitioner  to  a  new 
trial. 

Webster  defines  accident  as  an  event 
that  takes  place  without  one's  foresight  or 
expectation;  an  event  which  proceeds  from 
an  unknown  cause,  and  therefore  not  ex- 
pected; chance,  casualty,  contingency.  The 
word  has  often  received  Judicial  construc- 
tion. In  BoBtwick  V.  Stiles,  35  Conn.  198, 
it  is  said  that  it  Includes,  not  only  inevitable 
casualties,  such  as  are  caused  by  the  act  of 
God,  but  also  those  that  arise  from  unfore- 
seen occurrences,  misfortunes,  losses,  and 
acts  or  omissions  of  other  persons  without 
the  fault,  neglect,  or  misconduct  of  the  par- 
ty. Alexander  v.  Bailey,  2  Lea,  639;  State 
V.  Lewis,  107  N.  0.  978,  12  S.  E.  457,  13  8. 
B.  247,  11  L.  R.  A.  105.  See  1  Am.  &  Eng. 
Bnc.  272,  and  notes.  In  the  same  line  of 
reasoning  are  Webster  v.  Smith,  72  Vt 
12.  47  Atl.  101;  and  Bradley  Fertilizer  C!o. 
V.  Fuller,  68  Vt  315,  2  Atl.  162.  Rowell, 
J.,  in  Kopper  v.  Dyer,  69  Vt  478,  9  Atl.  4,  59 
Am.  Rep.  742,  aptly  quotes  from  2  Pom.  Bq. 
{  823,  note  1:  "Accident  is  an  unforeseen 
and  unexpected  event,  occurring  external  to 
the  party  affected  by  it,  and  of  which  bis 
own  agency  is  not  the  proximate  cause, 
whereby,  contrary  to  his  own  Intention 
and  wish,  he  loses  some  legal  right  or  be- 
comes subjected  to  some  legal  liability,  and 
another  person  acquires  a  corresponding 
legal  right  which  it  would  be  a  violation  of 
good  conscience  for  the  latter  person,  under 
the  circumstances,  to  retain."  In  that  opin- 
ion the  writer  proceeds  to  say:  "And  the 
chief  point  of  the  thing  Is  that,  because  of 
the  unforeseen  and  unexpected  character 
of  the  occurrence  ■  by  which  the  legal  re- 
lation of  the  parties  has  been  unintention- 
ally changed,  the  party  injuriously  affected 
thereby  is  in  good  conscience  entitled  to  re- 
lief that  will  restore  those  relations  to  their 
original  character,  and  place  him  In  his 
former  position." 

We  think  that  the  petitioner's  sickness 


and  the  death  of  hla  father  may  properly  be 
considered  accidental  causes  of  his  failure 
to  appear  in  court  upon  the  trial  of  his  case, 
and  that  he  Is  entitled  to  a  new  trlaL 

Judgm«it  reversed,  verdict  set  aside,  and 
a  new  trial  granted. 


liBWBS  T.  JOHN  CRANB  &  SONS. 

(Supreme   Court    of   Vermont    Caledonia^ 
Nov.  21,  1906.) 

1.  Pabtnebsbip — Actions  against  PAsmxas. 

In  an  action  for  negligence  brought  against 
defendants  "as  individuals  or  as  partners,"  de- 
fendants are  not  entitled  to  nave  plaintiff 
ordered  to  elect  whether  he  will  proceed  against 
defendants  as  individuals  or  as  partners. 

2.  Tbiau — OPEjnNO    Statemkrts  —  DcatAKA* 
■noNS  AS  TO  Law. 

The  action  of  plaintiff's  counsel  in  stating 
his  contentions  as  to  the  law  in  his  opening 
statement  and  in  falling  into  inaccuracy  in 
some  of  his  statements,  was  not  ground  of  excep- 
tion, where  he  expressly  disclaimed  a  correct 
legal  form  for  bfs  statement  and  reminded 
the  jury  that  they  were  to  take  the  law  from  the 
court,  and  said  nothhig  of  an  inflammatory 
character,  and  sngeested  that  the  claim  of  de- 
fradants  would  differ  from  that  of  plaintiff. 

3.  PusAMNQ   —   Dbmubbeb   —   Gbouhdb   — 

DirPLIOITY. 

Duplicity  in  a  count  of  a  declaration  is 
ground  for  demurrer,  but  not  for  a  motion  t» 
compel  an  election. 

[Ed.  Note. — For  cases  in  point  see  voL  39, 
Cent  Dig.  Pleading,  i  434.] 

4.  Masteb  and  Sebvakt — Injitbixs  to  Skbv- 
ANT — Actions — Evidence. 

In  an  action  for  injuries  to  a  servant 
caused  by  an  unsafe  hook  which  sustained  one 
end  of  a  swing  staging,  evidence  as  to  the  kind 
of  staging  used  was  admissible. 

5.  Same. 

Evidence  that  the  hook  was  given  to  de- 
fendants on  purchasing  some  ladders  at  a  stated 
price  was  admissible. 

6.  Same. 

Evidence  by  a  blacksmith,  who  did  some 
work  upon  the  hookg  as  to  the  character  of  the 
hook  and  to  the  effect  which  his  work  would 
tend  to  have  in  weakening  it  and  that  he  told- 
one  of  the  defendants  about  the  hook,  was  ad- 
missible. 

7.  Same. 

Evidence  of  a  witness,  who  was  presoit 
when  the  officer  served  the  writ  in  the  case, 
that  she  was  then  shown  parts  of  the  broken 
hook  by  defendant's  wife,  and  describing  the 
parts  BO  shown  to  her,  was  admissible. 

8.  Same. 

Evidence  of  a  competent  blacksmith,  who 
repaired  the  hook  a  short  time  before  the  acci- 
dent as  to  the  ways  in  which  the  hook  could 
have  been  repaired,  and  that  the  hook  had  the 
characteristics  of  poor  iron,  was  admissible. 

9.  BVIBENOE — BXPEBT  TESTIMONT. 

Evidence  of  an  experienced  painter,  who 
had  made  great  use  of  swing  stagings,  as  to  the 
weight  which  a  hook  of  the  size  in  question 
would  support  and  that  he  would  guaranty 
that  a  staging  supported  by  such  a  hook  would 
bold  a  certain  weight  was  admissible. 

10.  Same. 

Evidence  of  a  carpenter  of  long  experience, 
as  to  whether  swing  staging  was  safe  and  salt- 
able  for  work  such  as  that  in  question,  was 
properly  excluded,  where  the  general  safety  of 
swing  stagings  was  assumed  by  counsel  for  both . 
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parties  and  tiie  court  not  to  be  In  iasne  in  tiM 


U.  Mabtkb  and  Skbtakt — Iirjnsixa  to  Skbv- 
AHT — Action — EiTnsncc 

Evidence  as  to  what  defendant  would  liave 
done  witli  tlie  liook,  if  lie  had  been  told  that  it 
was  poor  iron  and  not  safe,  waa  properly  ex- 
duded. 

12.  SAin. 

Bridence  that  defendant  was  in  charge  of 
the  inside  arrangement  of  the  building  on 
which  the  work  waa  being  done,  the  injury  hav- 
ing occorred  while  plaintiff  was  at  work  on  the 
dapboarding,  was  inadmissible  to  show  that 
defendant  was  in  charge  of  the  dapboarding, 
and  should  have  been  exdnded. 

13.  WiTHESSES — Re-Bxauinatiox  —  Matters 

IirTOI.TXD    IN    CBOSB-BXAMINATIOir. 

A  party  cannot  object  to  the  re-examination 
«f  a  witness  on  matters  which  he  himself  has 
tvougbt  out  on  cross-examination. 

[Bd.  Note. — For  cases  in  point,  see  vol.  60, 
Gent  Dig.  Witneraes,  i  1003.] 

14.  Dauaoes  —   Plkadino  —  Vabianox  — 
pibsoital  ikjtisies. 

A  dedaration  alleging  injuries  to  plaintiff's 
legs,  iMick,  and  body,  but  not  describing  with 
any  precision  the  parts  claimed  to  tie  injured, 
b  broad  enough  to  authorize  the  admission  of 
evidence  as  to  the  condition  of  plaintiff's  ankle. 
IB.  Appkai< — Presumptions. 

Where  the  objection  to  evidence^  of  the  con- 
dition of  an  injured  ankle  at  the  time  of  trial 
b  that  it  is  not  admissible  nnder  the  declaration, 
it  will  be  presum(id  on  appeal,  in  the  absence 
of  a  showing  to  the  contrary  in  the  bill  of  ex- 
i-eptions,  ttiat  the  evidence  was  connected  with 
tntimouy  as  to  the  injuries  sustained. 

16.  Evidence — Expert  Testimony — PersoAai. 
IifJtmiEa. 

In  an  action  for  injuries  resulting  in  a 
stiff  ankle,  a  physidan  may  testify  as  an  ex- 
pert as  to  the  nature  of  the  stiffness,  the  mo- 
tions and  actions  that  it  will  impede,  its  causes, 
and  its  character  as  temporary  or  permanent. 

[Ed.   Note. — For  cases  in  point,  see  vol.  20, 
<;ent.  Dig.  Evidence,  %  2337.] 

17.  Pabtneeship— Action  against  Pabtnbbs 
— Evidence — Relationship  of  Defendants. 

In  an  action  for  negligence  brought  against 
defendants  "as  individuals  or  as  partners," 
plaintiff  may  inquire  into  the  business  relations 
•f  defendants  lietween  tiiemselves,  although  he 
dedines  to  elect  whether  he  will  proceed  against 
them  as  individuals  or  as  partners. 
1&  Damages — ^Personal  Injuries — Evidence 
— ^Waoes. 

In  an. action  for  personal  injuries,  evidence 
as  to  plaintiff's  wages  at  times  shortly  before 
the  occurrence  of  the  injury  in  question  is  ad- 
missible on  the  issue  of  images. 

[EM.   Note. — For  cases  in   point,  see  vol.  16, 
Coit.  Dig.  Damages,  S$  237,  ^8.] 

19.  Trial — Direction  of  ■Verdict. 

A  verdict  will  not  be  directed  for  defend- 
ants, if  one  count  of  the  declaration  is  good 
and  there  is  evidence  to  suport  it. 

20.  New    Trial  —  Grounds  —  iRREQULARrnxa 
ArrECTTNo  Jurors'  Dbuberations. 

In  an  action  for  personal  injuries,  the  fact 
that  certain  models,  which  had  not  been  re- 
ceived in  evidence,  were  discovered  in  the  jury 
room  after  the  jury  had  retired  to  consider  their 
verdict,  was  not  ^und  for  setting  aside  the 
verdict  or  discliarging  the  jury,  where,  immedi- 
ately upon  discovery  of  the  fact,  the  court  called 
the  jury  into  the  courtroom  and  admonished 
them,  and  the  jury  had  agreed  upon  a  verdict 
<or  plaintiff  before  the  models  got  into  their 
possesion. 

Exceptions  from  Caledonia  County  Court; 
Munson,  Judge;. 


Action  by  M.  A.  Lewes  against  John  Crane 
ft  Sons.  There  was  a  judgment  for  plaintiff, 
and  defendants  excepted.    Reversed. 

Argued  before  TYLER,  START,  WATSON, 
and  HASELTON,  JJ.;  and  reargued  before 
ROWELL,  C.  J.,  and  TYLER,  WATSON, 
HASELTON,  and  POWERS,  JJ. 

Herbert  I.  Goss  and  Dunnett  &  Slack,  for 
plaintiff.    J.  P.  Lamson,  for  defendants. 

HASELTON,  J.  Tbis  was  an  action  on 
tbe  case  in  which  the  plaintiff  sought  to  re- 
cover for  injuries  alleged  to  have  been  sus- 
tained tbrougb  tbe  negligence  of  tbe  defend- 
ants. The  cause  was  tried  by  Jury  at  the 
June  term,  1901,  of  the  Caledonia  county 
court  A  verdict  was  returned  for  the  plain- 
tiff, and  judgment  was  rendered  tbereon. 
Tbe  defendants  excepted. 

The  defendants  were  set  up  In  the  writ  as 
John  Crane,  Charles  Crane,  and  George  Crane, 
"as  Individuals  or  as  partners  under  the 
firm  name  and  style  of  John  Crane  &  Sons." 
Before  the  Introduction  of  any  evidence  tbe 
defendants  moved  that  tbe  plaintiff  be  re- 
quired to  dect  whether  he  would  proceed 
against  the  defendants  as  individuals  or  as 
partners.  But  the  doctrine  invoked  was  not 
applicable.  Tbe  action  being  wbat  it  was, 
tbe  defendants  were  not  entitled  to  have  the 
plaintiff  ordered  to  elect  in  wbat  way  be 
would  attempt  to  connect  tbe  defendants. 
The  motion  was  properly  overruled. 

In  an  opening  statement  to  tbe  jury  the 
plaintifTs  counsel  briefly  outlined  bis  claim 
with  regard  to  the  law  of  negligence.  The 
gist  of  the  statement  in  tbis  regard  was  that 
negligence  is  a  shortage  of  duty;  but  some 
expressions  were  used  which  deviated  from 
an  accurate  definition  of  negligence.  Counsel 
expressly  disclaimed  that  such  statement 
was  made  in  correct  legal  form,  and  at  the 
outset  reminded  tbe  jury  that  tbey  were  to 
take  the  law  from  the  court  TTiere  was 
nothing  of  an  inflammatory  character  in  tbe 
statement,  and  what  was  said  about  the  law 
was  put  forward  in  a  way  that  suggested  to 
tbe  jury  that  the  claim  of  the  defendants 
would  differ  from  that  of  the  plaintiff.  An 
exception  was  taken  to  the  opening  state- 
ment, but  it  avails  nothing.  In  so  holding 
there  is  no  intention  on  the  part  of  the  court 
of  giving  countenance  to  tbe  idea  that  coun- 
sel may  argue  the  law  to  tbe  jury,  or  read 
law  to  tbe  Jury,  or  treat  as  open  questions 
of  law  upon  which  the  court  has  ruled,  or  in 
any  way  seek  to  bare  tbe  Jury  understand 
that  tbey  can  do  otherwise  than  to  take  tbe 
law  from  the  court 

At  tbe  close  of  the  plaintllTs  opening  state- 
ment tbe  defendants  claimed  that  tbe  plain- 
tiff bad  alleged  more  than  one  cause  of  action 
in  the  same  count  and  moved  that  tbe  plain- 
tiff be  compelled  to  elect  which  of  such 
causes  of  action  he  would  rely  upon.  The 
motion  was  overruled,  and  the  defendants 
excepted.  This  motion  was  properly  over- 
ruled.   If  the  count  Is  question  was  bad  for 
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dnpUcity  and  the  defendants  desired  any  rul- 
ing or  action  of  tbe  court  on  tbat  account 
tbey  should  bare  demurred.  Onion  v.  Clark, 
18  Vt.  363. 

Tbe  following  quotation  from  tbe  excep- 
tions shows,  in  brief,  what  tbe  case  on  trial 
was:  "The  accident  occurred  November  S, 
1889,  while  plaintiff  was  working  for  tbe  de- 
fendants on  a  barn  they  were  building  on 
their  premises  in  Cabot  Tbe  negligence 
complained  of  was  tbe  furnishing  by  defend- 
ants of  an  unsafe  iron  hook  wtilcb  sustained 
one  end  of  a  swing  staging."  Evidence  aa  to 
tbe  kind  of  a  staging  used  was  received  under 
objection  and  exception  by  tbe  defendants; 
but  very  clearly  nobody  could  testify  Intelli- 
gibly about  tbe  character  of  the  hook  In  ques- 
tion, unless  evidence  was  received  with  re- 
gard to  the  kind  of  a  staging  of  which  it 
formed  a  part  and  with  regard  to  its  function 
as  a  part  of  such  staging. 

Evidence  on  the  part  of  the  plaintiff  tend- 
ed to  show  that  in  tbe  August  next  before  the 
accident  tbe  defendants  purchased  some  lad- 
ders at  the  price  put  upon  them,  which  was 
$7.S0,  and  tbat  at  tbe  time  of  tbe  purchase 
they  were  shown  the  staging  hook  in  question 
and  another,  and  allowed.  If  they  desired,  to 
take  the  hooks  with  the  ladders  without  pay- 
ing anything  in  addition  to  the  price  put  upon 
the  ladders;  that  the  defendants  paid  the 
price  put  upon  tbe  ladders  and  took  the 
hooks  with  them,  and  that  the  hooks  were 
put  Into  a  stable  and  were  not  used  until  • 
few  days  before  the  accident.  The  testimony 
as  to  the  amount  paid  for  tbe  ladders  and  as 
to  tbe  throwing  \jx  of  the  hooks  was  received 
subject  to  objection  and  exception  on  tbe 
part  of  the  defendants.  But  tbe  fact  if  it 
was  a  fact  that  in  tbe  sale  and  purchase  of 
tbe  ladders  the  hooks  were  treated  as  tbe 
testimony  tended  to  show  they  were,  was  a 
circumstance  proper  for  the  Jury  to  consider 
along  with  tbe  other  circumstances  which 
they  might  find  in  their  efforts  to  determine 
what  the  defendants  knew  or  ought  to  have 
found  out  about  tbe  hook  in  question.  The 
price  paid  for  the  ladders,  or  any  other  fact 
about  the  ladders,  taken  by  itself,  was  wholly 
immaterial,  as  there  was  no  claim  or  evi- 
dence tbat  the  ladders  had  anything  to  do 
with  the  accident.  The  price  paid  for  tbe 
ladders  could  not  have  been  received  and 
treated  otherwise  than  as  an  incident  of  the 
transaction  tlwough  which  tbe  defendants 
got  the  book  in  question;  and  we  discover  no 
error  in  tbe  reception  of  tbe  testimony  on  tbe 
part  of  the  plaintiff  relative  to  the  acquire- 
ment by  the  defendants  of  tbe  books  and 
ladders. 

It  appeared  that  tbe  book  in  question  was 
procured  by  the  defendants  from  one  Parlln, 
and  there  was  evidence  tending  to  show  that 
one  Wales,  a  blacksmith,  did  some  work  up- 
on the  hook  during  the  summer  before  tbe 
occurrence  of  tbe  claimed  injury  to  the 
plaintiff,  and  while  Parlln  bad  the  use  of  tbe 
book.    Wales  was  a  witness  in  behalf  of  tbe 


plaintiff,  and  was  permitted  to  testify  to  tb« 
character  of  the  book  upon  which  he  did  tbe 
work  and  to  the  effect  which  his  work  upon 
the  hook  would  tend  to  have  in  weakening  It, 
and  that  he  told  one  of  the  defendants  about 
this  poor  book.  A  part  of  this  evidence  -was 
received  under  objection  and  exception,  bnt 
all  of  it  was  admissible,  since,  as  had  been 
said,  there  was  evidence  tending  to  stiow 
tbat  the  hook  upon  which  the  blacksnaitb 
Wales  did  bis  work  was  the  hook  complain- 
ed of. 

Evidence  in  the  case  tended  to  show  that 
tbe  defendants  bad  no  books  except  the  two 
already  referred  to.  In  connection  with  this 
evidence  one  Ada  Stone,  who  it  appeared  'was 
at  the  defendants'  bouse  when  an  officer 
went  there  to  serve  the  writ  in  the  case,  -was 
permitted  to  testify  tbat  at  that  time  Mrs. 
Crane  showed  the  parts  of  the  broken  hook, 
and  said  witness  Ada  described  the  pieces  so 
exhibited,  the  shape  and  size  of  the  book. 
the  angle  and  location  of  the  break,  and  the 
indications  of-  welding.  This  was  not  evi- 
dence on  tbe  part  of  Mrs.  Crane,  but  was  the 
evidence  of  a  competent  witness  tending  to 
show  tbe  appearance  of  the  parts  of  the  book 
in  question  when  she  chanced  to  see  tbem. 
This  testimony  of  Ada  Stone  was  received 
subject  to  objection  and  exception  by  the  de- 
fendants, but  there  can  be  no  doubt  of  Its 
admissibility.  In  their  brief  the  defendants' 
counsel  make  no  serious  contention  here,  but 
say:  "Perhaps  the  evidence  of  Ada  Stone 
was  admissible."  The  exceptions  state  tb&t 
"at  the  trial  tbe  defendants  were  requested 
to  produce  tbe  parts  of  tbe  book  which  broke, 
but  did  not  know  their  whereabouts."  This 
statement  makes  it  doubly  sure  tbat  there 
was  no  errpr  in  tbe  reception  of  the  evidence 
of  Miss  Stone. 

Charles  Preston,  a  carpenter,  was  one  of 
the  plaintlfTs  witnesses.  It  is  stated  in  the 
exceptions  that  on  cross-examination  by  the 
defendants  he  testified  as  to  "tbe  general 
danger  arising  from  swing  stagings."  There- 
after, upon  re-examination,  be  testified,  in 
effect,  that  be  thought  the  danger  that  such  a 
staging  would  swing  away  from  tbe  building 
might  be  avoided.  This  testimony  upon  re-ex- 
amination came  in  under  objection  and  ex- 
ception on  tbe  part  of  tbe  defendants.  Bnt 
we  assume  from  tbe  language  of  tbe  ex- 
ceptions that  tbe  defendants  had  on  cross- 
examination  made  Preston  tbelr  witness  in 
respect  to  tbe  danger  arising  from  the  use  of 
swing  stagings,  and  tbat  so  they  have  no 
ground  to  complain  becaase  during  the  re-ex- 
amination of  the  witness  in  behalf  of  the 
plaintiff  he  was  examined  upon  tbat  point 

It  appeared  that  the  second  day  before 
the  breaking  of  the  book  it  was  repaired  by 
one  Myers,  tbe  repairs  consisting  in  cutting 
and  mending.  The  plaintiff  called  Myers  as 
a  witness,  and  the  witness  told  how  be  mend- 
ed the  hook.  Under  the  defendants'  objec- 
tion and  exception  he  was  then  asked  whether 
It  could  have  been  r^aired  in  any  other  way 
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by  a  bla<&snilth.  His  reply  was:  "It  could 
bare  been  patched."  Under  objection  and 
exception  he  testified  to  the  charactertlstics 
of  iron  which  is  not  good  when  it  is  heated 
and  scarfed.  His  evidence  tended  to  show 
tbat  the  hook  in  question  had  the  character- 
istics of  poor  iron,  and  tbat  while  the  hook 
was  at  his  shop  and  after  he  had  mended  It 
be  informed  the  defendant  John  that  the 
hook  was  made  of  poor  iron  and  was  unsafe. 
The  exceptions  state  that  the  witness  Myers 
was  a  competent  blacksmith.  So  far  as  the 
ac^tions  show  all  the  testimony  of  Myers 
was  .properly  received.  It  was  the  testimony 
of  a  competent  blacksmith  tending  to  show 
tbat  before  the  accident  he  had  mended  the 
hook  in  the  only  way  it  could  be  mended  with- 
out patching,  that  he  had  discovered  that  it 
wag  poor  In  quality,  and  that  after  he  had 
mended  it,  but  before  it  was  taken  from  his 
shop,  he  notified  one  of  the  defendants  that 
it  was  unsafe.  His  testimony  about  the  ways 
in  which  the  hook  could  be  mended,  in  con- 
nection with  all  his  testimony,  had  a  bear- 
ing upon  the  condition  in  which  the  book  was. 
The  plalntUTs  declaration  alleged  injuries 
to  his  legs,  back,  and  body  resulting  in  in- 
ability to  labor.  Physicians  called  by  the 
plaintiff  testified,  under  the  defendants'  ob- 
jection and  exception,  to  the  condition  of  the 
plaintitTs  ankle  at  the  time  of  the  trial,  as 
CO  the  amount  of  stiffness  that  remained,  and, 
•8  experts,  as  to  what  effect  the  existing 
stifrness  would  have  on  the  ability  of  the 
plaintiff  to  get  about  and  work.  The  objec- 
tion made  to  their  testimony  as  to  the  condi- 
tion of  the  plainturs  ankle  was  Solely  that 
it  was  not  admissible  imder  the  declaration. 
Bat  the  alleged  injuries  made  this  testimony 
admissible.  It  was  not  necessary  to  the 
admission  of  this  evidence  that  the  parts 
claimed  to  be  injured  should  be  described 
with  anatomical  nicety.  The  testimony  as 
to  the  condition  of  the  ankle  at  the  time 
of  the  trial  is  presumed  to  have  been  con- 
nected with  testimony  as  to  the  claimed  In- 
Jories,  since  the  bill  of  exceptions  discloses 
nothing  to  the  contrary,  and  since  the  objec- 
tion was  as  is  above  stated.  The  objection 
to  the  testimony  of  the  doctors  as  to  what 
effect  the  existing  stiffness  would  have  on 
tbe  plaintifTs  ability  to  get  around  and  work 
was  that  the  subject-matter  was  not  proper 
for  expert  evidence.  But  it  would  require  an 
expert  to  tell  the  nature  of  the  stifTness,  the 
motions  and  actions  that  it  would  impede, 
if  it  would  impede  any,  and  tbe  expert  evi- 
dence was  properly  received.  Whether  such 
stiffness  as  was  found  resulted  from  muscular 
inflammation,  from  an  injured  tendon,  from 
an  impairment  of  the  nerves  of  motion,  or 
from  voluntary  control  thereof  by  the  plain- 
tiff or  from  some  other  cause,  whether  the 
rigidity  was  likely  to  be  relieved  m*  to  be 
aggravated  by  exercise,  whether  it  was  tem- 
porary or  permanent  in  its  nature,  were  all 
matters  upon  which  the  opinion  of  experts 
coold  laroperly  be  taken.    What  the  expert 


testimony  in  fact  tended  to  show  does  not 
appear  from  the  bill  of  exceptions. 

The  plaintiff  called  one  Lewis  Oingraa,  who 
testified  that  he  had  been  a  painter  for  many 
years,  that  he  had  made  great  use  of  swing 
stagings  In  outside  painting,  that  during  the 
painting  season  ei^t  or  nine  men  employed 
by  him  had  used  such  stagings,  and  that  he 
bad  used  hooks  made  from  1^-inch  iron  as 
well  as  others.  So  far  his  testimony  was 
of  a  qualifying  character.  He  then  testified 
to  the  way  in  which  such  stagings  were  at- 
tached to  a  building,  that  a  staging  supported 
by  iron  hooks  of  the  size  named  would  hold 
1,100  to  1,200  pounds,  more  or  leas,  that  he 
wonld  guaranty  it  to  hold  that  much,  and 
that  it  would  be  safe  to  have  on  one  end 
of  such  a  staging  supported  by  one  hook 
"two  or  three  men  at  least  and  the  stock." 
Other  painters  testified  to  the  same  subject- 
matter.  All  of  this  testimony  of  the  painters 
was  received  subject  to  objection  and  excep- 
tion on  the  part  of  the  defendants.  We  make 
no  criticism  here  upon  the  use  by  Glni^as 
of  the  word  "guaranty."  The  word  was  In- 
apt, but  the  jury  could  have  attached  no 
technical  meaning  to  it.  They  must  have 
understood  it  as  a  strong  expression  of  opin- 
ion, and  a  majority  of  the  conrt  think  that 
the  witness  was  properly  testifying,  not  to 
the  safety  of  swing  stagings  in  general,  but 
merely  to  the  normal  strength  of  an  iron 
hook  of  the  diameter  of  the  one  which  broke. 
In  this  view  the  reception  of  the  evidence  of 
Olngras  was  not  error. 

The  plaintiff  called  two  of  the  three  de- 
fendants, and  these  two  testified  that  all 
three  "were  interested  in  the  farm  and  farm- 
ing, and  were  partners  under  the  firm  name 
of  John  Crane  &  Sons."  The  defendants  ob- 
jected to  this  evidence  on  the  ground  that 
the  plaintiff  was  not  entitled  to  inquire  into 
the  business  relations  of  the  defendants,  so 
long  as  he  declined  to  elect  whether  he  would 
proceed  against  them  as  individuals  or  as 
partners.  To  the  reception  of  the  evidence 
the  defendants  excepted.  At  another  stage 
of  the  trial  the  defendants  renewed  their 
motion  to  have  the  plaintiff  elect  whether  he 
would  attempt  to  hold  the  defendants  as 
individuals  or  as  partners.  The  motion  wa« 
overruled,  and  the  defendants  excepted.  In 
all  tbat  relates  to  this  matter  of  election 
there  was  no  error  on  the  part  of  the  comrt, 
and  no  more  need  be  said  in  regard  to  that 
subject  than  is  found  in  the  opening  part 
of  this  opinion. 

The  defendants  called  one  Wood,  a  car- 
penter of  long  experience  in  putting  up  build- 
ings, and  asked  him  "whether  svring  staging 
was  safe  and  suitable  for  carpenter  stagings 
for  clapboardlng  a  bam."  This  question  was 
properly  excluded.  Counsel  on  both  sides, 
in  argument  before  this  court,  take  the 
position  that  the  general  safety  of  swing 
stagings  was  a  matter  not  properly  in  the 
case,  and  the  charge  of  the  conrt  proceeded 
upon  that  ground.    Besides,  the  exceptions 
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ghow  no  offer  In  connection  wlUi  tbe  question. 
State  V.  Buck,  74  Vt  29,  51  Atl.  1087 ;  Fuller 
V.  Vallquette,  70  Vt  502,  41  AtL  679. 

Subject  to  objection  and  exception  by  the 
defendants,  evidence  was  Introduced  by  the 
plaintiff  tending  to  show  his  wages  at  times 
shortly  before  the  occurrence  of  the  Injury 
in  question.  This  evidence  bore  upon  the 
question  of  damages,  and  so  was  properly 
received. 

The  defendant  John  denied  that  the  black- 
smith, Myers,  gave  him  the  information  testi- 
fied to  by  Myers  about  the  hook  which  broke. 
In  this  state  of  the  testimony  the  defendants 
asked  the  said  John  this  question:  "What 
would  you  have  done  with  this  hook  if  Myers 
bad  told  you  that  it  was  poor  iron  and  not 
safe?"  The  question  was  excluded  and  its 
exclusion  was-  proper.  The  answer  would 
have  been  mere  conjecture. 

The  plaintiff  claimed,  and  his  evidence 
tended  to  show,  that  the  defendant  Charles 
supervised  the  work.  The  defendants'  evl- 
&&ace  tended  to  show  that  Charles  bad  had 
no  experience  as  a  carpenter  except  on  this 
Job,  and  that  the  plaintiff  had  charge  of  the 
work,  and  that  Charles  worked  under  him. 
As  to  George,  the  exceptions  recite  that: 
"The  evidence  tended  to  sbow  that  the  de- 
fendant George  Crane  had  nothing  to  do  with 
clapboardlng  or  finishing  the  barn."  In  this 
state  of  the  evidence  the  plaintiff  was  allow- 
ed, under  the  objection  and  exception  of  the 
defendants,  to  introduce  evidence  tending  to 
show  that  the  questions  which  came  np  as  to 
the  inside  arrangements  of  the  bam.  Includ- 
ing the  location  of  the  stable,  were  deter- 
mined by  the  defendants  Charles  and  George, 
and  not  by  the  plaintiff.  It  is,  in  effect 
claimed  by  the  plaintiff  that  this  evidence 
bore  upon  tbe  question  of  who  was  actually 
overseeing  the  work  of  clapboardlng  which 
was  in  progress  at  the  time  of  the  accident 
But  the  evidence  had  no  such  bearing.  As- 
suming the  fact  to  be  that  the  defendants 
Charles  and  George  determined  tbe  Inside 
arrangements  of  tbeir  bam,  such  as  the  loca- 
tion of  the  stable  and  all  that  tbe  phrase 
"inside  arrangements"  Imports,  this  fact  had 
nothing  to  do  with  the  question  of  who  was 
%uperintendlng  tbe  work  of  clapboardlng  at 
the  time  of  tbe  injury.  The  admission  of 
this  evidence  was  error,  and  neither  from  the 
bill  of  exceptions  nor  from  tbe  briefs  of  coun- 
sel are  a  majority  of  the  court  led  to  suppose 
that  the  error  was  harmless. 

Tbe  defendants  called  tbe  wife  of  the  de- 
fendant John  Crane,  and  offered  to  sbow  by 
her  several  matters  material  to  the  case. 
The  offered  evidence  of  Mrs.  Crane  was  ex- 
cluded, and  the  defendants  excepted.  With 
reference  to  the  rulings  of  the  court  exclud- 
ing the  testimony  of  Mrs.  Crane,  the  bill 
of  exceptions  refers  to  tbe  entire  case  and 
makes  tbe  transcript  thereof  controlling.  An 
examination  of  tbe  transcript  shows  that  the 
rorrectnens  of  tbese  rulings  could  only  be 
determined    by    a    critical   examinatioa   of 


shifting,  and  apparently  conflicting,  evidence 
given  by  tbe  same  witness,  and  by  a  deter- 
mination of  the  attitude  which  counsel  took 
in  regard  to  tbe  matter  of  the  testimony 
offered.  The  subject  of  her  right  to  testify 
came  up  at  various  times  and  In  various  ways 
and  under  various  claims  and  concessions  on 
the  part  of  counsel  for  defendants.  This 
being  so,  and  a  reversal  being  neceesaiy,  and 
the  law  as  to  tbe  competency  of  husband 
and  wife  as  witnesses  being  now  different  from 
what  it  was  when  this  case  was  tried,  it  la 
uncalled  for  and  would  be  unprofitable  to 
decide,  and  it  is  not  decided,  whether,  upon 
any  point  or  in  anybody's  favor,  Mrs.  Orane 
should  have  been  allowed  to  testify. 

Exceptions  to  a  few  other  rulings  relat- 
ing to  evidence,  and  exceptions  to  the  charge 
of  tbe  court,  all  of  which  depended  for  tbeir 
correctness  upon  the  view  taken  of  the  evi- 
dence, are  not  here  reviewed,  either  be- 
cause the  court  was  so  clearly  right  as  to 
make  discussion  unlnstructlve,  and  therefore 
superfluous,  or  because  the  exceptions  re- 
late to  matters  which  In  no  likelihood  would 
arise  on  another  trial. 

At  the  close  of  all  tbe  evidence  tbe  de- 
fendants made  a  motion  to  have  a  verdict 
directed  in  their  favor.  This  motion  .was  a 
renewal  of  a  motion  made  at  the  close  of 
the  plaintiff's  evldoice,  and  was  overruled; 
the  defendants  excepting.  Several  groonds 
for  tbe  motion  were  assigned;  but  since  a 
verdict  will  not  be  directed  U  one  connt  If 
good,  and  there  is  evidence  to  support  It, 
the  motion  rested  upon  two  grounds,  assump- 
tion of  risks  by  the  plaintiff,  and  contrlbntory 
negligence  on  his  part  With  reference  to 
these  grounds  we  have  examined  the  entire 
case,  and  we  find  the  evidence  to  be  so  con- 
fiictlng  as  to  the  conduct  of  the  plaintiff,  and 
as  to  what  he  knew  and  comprehended,  or 
ought  to  have  known  and  comprehended, 
about  this  defective  hook,  that  the  motion 
for  a  verdict  was  properly  denied. 

After  the  Jury  ha^  retired,  a  small  model 
of  the  bam  which  had  not  been  received  as 
an  exhibit,  and  a  paintePs  staging  hock 
which  had  been  used  in  the  examination  of 
some  witnesses  but  had  not  been  offered  or 
received  as  an  exhibit  were  discovered  in 
tbe  Jury  room.  Immediately  thereupon  tbe 
court  called  the  Jury  into  tbe  court  room  and 
admonished  them,  but  did  not  discbarge  them 
from  tbe  consideration  of  the  case.  The  de- 
fendants excepted  to  tbe  action  of  the  court 
In  not  then  discharging  tbe  Jury.  After  tbe 
verdict  was  returned,  the  defendants  moved 
to  set  it  aside  because  of  the  discovery  of  tbe 
model  and  hook  in  the  Jury  room.  Tbe  court 
then  took  testimony  and  found  that  the  Jury 
bad  agreed  upon  a  verdict  for  the  plaintiff 
before  the  model  and  hook  got  into  their  pos- 
session, and,  without  considering  the  state- 
ments of  Jurymen  that  the  model  and  hook 
did  not  Infiuence  them  in  assessing  damages, 
found  that  tbe  model  and  hook  could  not 
have  Influenced  the  Jurymen  in  determining 
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dADUtges.  Thereupon  the  motion  to  set  aside 
the  verdict  was  oTermled,  and  the  defendants 
excepted.  Brerythlng  that  the  court  consid- 
ered In  making  this  finding  la  before  us,  and 
we  bold  that  the  finding  was  fully  warranted. 
The  exception  to  the  refusal  to  discbarge  the 
Jury,  and  the  exception  to  the  refusal  to  set 
aside  the  verdict,  avail  nothing. 
Judgment  reversed,  and  cause  remanded. 


PUBIilO  8BRVICB  CORPORATION 

OF  NEW  JERSEY  et  al  v. 

DE  GROTE  et  al. 

VILLAGE    OP    RIDGEFIELD    PARK    v. 

PUBLIC   SERVICE  CORPORATION 

OF  NEW  JERSEY  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct.  19, 
1905.) 

1.  Gas — Gab  CouPAinES — Rights  in  Pobuo 
Places. 

Where  the  act  incorporatine  a  corporation 
gave  it  the  right  to  lay  gas  mams  and  conduct 
t  lighting  business  in  a  certain  township,  a 
mbsequent  statute  dividing  the  township  into 
Kveral  townships,  none  of  the  original  town- 
sliip  remaining,  conld  not  affect  the  corpora- 
tion's rights. 

2.  MinnCtPAL  COBPOBATIOn'8  —  Obdinanobs  — 
BZPBAI. 

Where  a  village  ordinance  required  the 
permission  of  the  street  commissioner  as  a  con- 
oition  precedent  to  the  right  to  lay  gas  pipes 
io  the  streets,  but  subsequently  an  ordinance 
was  passed  giving  a  certain  corporation  the 
right  to  lay  such  pipes,  such  ordinance  con- 
taining many  conditirais  and  restrictions,  but 
not  requiring  such  consent,  the  latter  ordinance 
repealed  the  former. 

8.  Gas — Riohts  nr  Stbkits — Statutes — Cow- 
snxunoirAiJTT. 

Act  AprU  8,  1903  (P.  L.  1903.  p.  359). 
providing  that  any  corporation  authorized  to 
lay  or  maintain  pipes  in  the  streets  of  any 
mnnicipaUty  for  the  distribution  of  gas  may  use 
its  pipes  or  mains  within  such  municipality  for 
the  transmission  of  gas  to  any  other  municipal- 
ity (n  the  streets  of  which  it  may  have  lawful 
aathwlty  to  lay  or  maintain  pipes  for  tlie 
distribntioa  of  gas,  is  not  unconstitutional. 
4.  Sahx — Pipes  and  Mains. 

The  statute,  having  been  enacted  at  a  time 
when  consolidations  of  gas  companies  had  been 
made  throughout  the  state,  is  to  be  construed 
as  authorising  a  gas  company,  within  the  stat- 
nte,  to  lay  in  the  streets  of  a  municipality  pipes 
Urge  enough  for  the  transmission  of  gas  to 
other  mnnicipalitlea,  though  such  sise  of  pipe 
is  not  required  for  the  needs  of  the  municipality 
in  the  streets  of  which  they  are  laid. 
6.  Injunction — Issues. 

Where  a  corporation  leased  its  business  to 
another,  and  they  were  Iioth  complainants  in  a 
suit  for  an  injunction  to  restrain  interference 
with  such  business  in  certain  respects,  the 
validity  of  the  lease  was  immaterial. 
8.  Same — Costs. 

Where  a  gas  company  had  a  right  to  lay 
pipes  in  streets  of  a  village  without  first  ob- 
taining the  permission  of  the  street  commission- 
er, but  the  corporation  applied  for  such  per- 
mission, and  while  the  application  was  pending 
p^>ceeded  to  lay  the  pipes  and  sought  an  in- 
iimction  restraining  any  interference  with  such 
action,  and  the  village  contested  the  injunction 
and  brought  a  suit  to  restrain  the  laying  of 
the  pipes,  the  corporation  was  entitled  to  costs 
in  both  proceedings. 

82A.— 8 


7.  Sauk  —  Violation  —  CoirnuiPT  —  Peb- 
SONS  not  Pabties. 

Where  a  corporation  obtained  an  injunction 
against  certain  officers  of  a  township  restrain- 
ing them  from  interfering  with  the  laying  of 
gas  pipes  by  complainant,  such  persons  being 
enjoined  in  their  individual  capacities,  and  sub- 
sequently certain  constables  attempted  to  arrest 
those  laying  the  pipes,  copies  of  uie  injunction 
being  thrust  upon  the  constables  when  they 
were  making  the  arrests,  and  they  took  the  in- 
junction papers  and  put  them  in  their  pockets 
and  did  not  reed  them,  they  would  not  be  held 
guilty  of  contempt  of  court;  it  appearing  that 
they  acted  in  good  faith. 

Suit  by  the  Pnbllc  Service  Corporation  of 
New  Jersey  and  another  against  John  W. 
De  Grote  and  others,  to  enjoin  interference 
with  the  laying  of  certain  gas  mains  by  com- 
plainants, and  suit  by  the  village  of  Ridge- 
field  Park  to  restrain  complainants  from 
laying  such  gas  mains.  Motion  by  John  W. 
De  Grote  and  others  for  a  modification  of 
of  the  former  complainants'  injunction,  and 
application  by  the  former  complainants  to 
punish  certain  persons  for  contempt  in 
violating  the  Injunction.  Injunction  award- 
ed the  former  complainants,  and  the  mo- 
tions denied. 

Hobart  Tattle  and  Frank  Bergen,  for  Pub- 
lic Service  Corporation  and  Gas  &  Electric 
Company  of  Bergen  County.  Luther  Camp- 
bell and  Michael  Dunn,  for  village  of  Rldge- 
field  Park,  John  W.  De  Grote,  and  others. 

STEVENSON,  V.  0.  (orally).  I  take  up 
the  matter  of  laying  the  pipes,  or  the  attempt 
to  lay  pipes,  In  the  village  of  Rldgefield 
Park.  There  are  three  separate  motions 
now  before  this  court  to  be  determined. 

The  first  Is  a  motion  to  modify  a  writ  of 
injunction  Issued  from  this  court  by  order 
of  the  chancellor,  upon  a  bill  filed  by  the 
Pnbllc  Service  Corporation  of  New  Jersey 
and  the  Gas  &  Electric  Company  of  Bergen 
County,  as  complainants,  against  certain 
persons,  six  I  think,  who  were  charged  with 
interfering  with  tHe  operation  of  the  com- 
plainants In  laying  large  gas  mains  within 
the  limits  of  the  municipality  or  village  of 
Rldgefield  Park.  The  Injunction  Issued  by 
the  chancellor  restrains  these  six  natural 
persons  from  Interfering  with  the  deposit 
of  these  pipes  along  the  streets  in  the  vil- 
lage of  Rldgefield  Park,  and  the  burying 
of  them.  The  defendants,  the  six  natural 
persons,  embrace,  as  I  recall  the  facts,  three 
constables  or  police  officers,  or  officers  of 
that  character  connected  with  the  munici- 
pality, a  justice  of  the  peace,  and  two  mem- 
bers of  the  board  of  trustees  of  the  village. 
These  six  persons  had  In  an  offlcial  way 
Interfered  with  the  Incumbering  of  the 
streets  with  these  pipes.  The  two  members 
of  the  public  board  had  to  a  certain  extent 
Instigated  the  acts  that  were  complained  of, 
wtal<di  consisted  of  the  arrest  of  the  agents 
of  the  complainants  who  were  laying  these 
pipes  by  the  three  police  officers,  and  the 
arraignment  and  holding  to  ball  of  these 


Digitized  by 


Cjoogle 


66 


62  ATLANTIC  REPORTER. 


(N.J. 


agents  before  the  defendant  who  was  a 
Justice  of  the  peace  of  the  county.  The 
defendants  having  filed  their  answer  have 
not  moyed  tor  a  dissolution  of  the  Injunc- 
tion, but  have  moved  for  a  modification  of 
it,  which  Is  equivalent  to  an  Injunction  upon 
the  complainants  restraining  them  from 
laying  these  pipes,  pending  the  litigation  to 
ascertain  and  determine  the  respective  rights 
of  the  parties.  The  complainants  thus  have 
enjoined  the  defendants  from  interfering 
with  their  operations  in  laying  these  pipes; 
the  defendants  upon  filing  their  answer 
practically  move  for  an  Injunction  in  the 
cause  restraining  the  complainants  from  lay- 
ing their  pipes — a  somewhat  peculiar  legal 
situation. 

The  next  proceeding  before  this  court  In 
relation  to  this  matter  is  an  application  on 
the  part  of  the  complainants,  the  Public 
Service  Corporation  and  the  Gas  &  Electric 
Company  of  Bergen  County,  to  punish  three 
persons  for  contempt,  because  of  their  alleg- 
ed conduct  In  the  way  of  obstructing  the 
complainants  In  the  enjoyment  of  their  in- 
junction. That  perhaps  Is  not  an  accurate 
statement  of  the  exact  nature  of  this  pro- 
ceeding, as  win  appear  further  on,  although 
perhaps  it  is  the  way  In  which  the  proceed- 
ing was  conceived  of  by  the  originators  of 
the  movement  to  have  these  parties  punish- 
ed for  contempt  The  three  parties  are  not 
defendants  in  the  cause.  The  writ  of  in- 
junction did  not  go  against  them,  either  per- 
sonally or  by  the  use  of  any  words  which 
would  include  them  within  a  class  of  people 
whom  it  was  Intended  to  reach  and  restrain. 
The  application  Is  made  to  punish  these 
three  outsiders,  because  they  did  or  under- 
took to  do  the  very  acts  which  interfered 
with  the  complainants'  operations  in  laying 
these  pipes,,  which  the  defendants  in  the 
suit  had  done  or  undertaken  to  do  and  which 
the  defendants  in  the  suit  were  enjoined 
from  doing.  It  is  an  unusual  contempt  pro- 
ceeding in  the  state  of  New  Jersey,  and  so 
far  as  I  know   wltliout  precedent 

The  third  proceeding  before  the  court  is 
upon  an  original  bill  filed  by  the  village  of 
Ridgefleld  Park,  which  for  the  first  time 
by  this  bill  comes  into  these  contentions, 
and  the  object  of  the  bill  is  to  restrain  the 
Public  Service  Corporation  and  the  Gas  & 
Electric  Company  of  Bergen  County,  the 
complainants  in  the  former  bill,  from  lay- 
ing certain  pipes,  which  are  described  in 
the  bill,  within  the  corporate  limits  of  the 
village. 

The  answer  of  the  six  defendants  to  the 
bill  of  the  Public  Service  Corporation  and 
the  Gas  &  Electric  Company  of  Bergen 
County  takes  two  positions  by  way  of  de- 
fense: First  that  the  complainants  have 
no  right  whatever  to  lay  gas  pipes  In  and 
under  the  streets  of  the  vlUage  of  Ridgefleld 
Park  without  the  written  consent  of  the  offi- 
cials of  the  village,  which  consent  is  prescrib- 


ed as  a  condition  precedent  to  the  opening 
of  any  street  In  the  village  by  an  ordinance 
adopted  In  1898.  Secondly,  that  such  right, 
namely,  the  right  of  the  complainants  to 
lay  gas  pipes  In  the  streets  of  the  village 
without  obtaining  the  consent  of  the  mnnici- 
pal  authorities  In  writing,  is  confined  to  the 
laying  and  maintaining  of  pipes  and  mains 
which  are  reasonably  necessary  for  the 
supply  of  gas  within  the  corporate  limits 
of  this  village,  a  small  village  of  2,S0O  in- 
habltants.  And  the  answer  sets  up  that  as 
a  matter  of  fact  the  complainants  are  not 
undertaking  to  lay  pipes  for  the  purpose 
which  I  have  described,  but  are  undertaking 
to  lay  Immense  Iron  pipes  of  a  diameter  of 
20  Inches,  for  the  purpose  of  transmitting 
gas  through  and  under  the  streets  of  the 
village  for  use  in  other  municipalities  where 
the  complainants  are  engaged  in  purveying 
gas.  The  position  is  taken  by  the  answer 
that  this  is  an  additional  burden  upon  the 
streets;  that  the  complainants  Iiave  no 
franchise  which  permits  them  to  lay  or 
maintain  such  large  pipes  altogether  t>eyond 
the  necessities  of  the  gas  supply  to  the 
municipality. 

The  bill  filed  by  the  village  of  Ridgefleld 
Park — and  It  must  be  borne  in  mind  that 
the  two  defenses  which  I  have  descrilied 
are  set  up  by  the  six  natural  persons  who 
are  defendants  to  the  suit  of  the  Public 
Service  Corporation  and  the  Gas  &  Electric 
Company  of  Bergen  County — sets  ap  the 
rights  of  course  of  the  municipality,  but 
the  municipality  is  not  a  party  to  that  first 
suit.  The  municipality,  the  village  of  Ridge- 
field  Park,  in  its  bill  does  not  seem  to  take 
the  extreme  position  which  the  six  natural 
persons,  the  defendants,  take  against  the 
former  bill  by  way  of  defense.  The  vlUage 
of  Rldgcfield  Park  asks  for  an  injunction 
against  the  Public  Service  Corporation  and 
the  Gas  &  Electric  Company  of  Bergen 
County  to  restrain  them  from  laying  these 
large  20-Inch  pipes,  because  they  are  not 
being  laid  for  the  purpose  of  carrying  on  any 
corporate  business,  for  accomplishing  any 
of  the  corporate  business  of  the  two  com- 
panies within  the  limits  of  the  village,  but 
are  being  laid  for  the  purpose  which  I 
described  a  moment  ago;  and,  because  the 
defendants  are  thus  endeavoring  to  Im- 
pose an  excessive  and  unlawful  burden  upon 
the  streets  of  the  municipality,  and  are  with- 
out the  protection  of  their  franchises,  an 
Injunction  is  asked. 

Now,  these  are  the  three  matters  to  be 
determined.  They  were  all  argued  together. 
All  the  affidavits  which  belong  to  each  pro- 
ceeding are  by  consent  to  be  used  in  the 
other  proceedings.  I  think  at  last  we  have 
definitely  settled  what  are  the  motion 
papers — what  are  the  proofs  which  are  to 
be  considered  in  determining  each  one  of 
these  motions;  and  I  may  say  here  I  under- 
stand that  the  act  of  1861,  incorporating 
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the  Hackensack  Gaslight  Company,  and  the 
act  of  1864,  incorporating  tbe  Bergen  Coun- 
tj  Gaslight  Company,  are  also  deemed  he- 
fore  the  coort  in  evidence. 

Tbe  first  question  to  be  determined  in  both 
of  these  suits  is  the  question  whether  the 
complainants,  or  either  of  them,  now  have, 
or  bad  at  the  time  of  the  transactions  which 
were  the  subject-matter  of  investigation, 
a  right  to  lay  and  maintain  gas  mains  with- 
in the  corporate  limits  of  the  village  of 
RidgeSeld  Park,  without  obtaining  the  con- 
sent in  writing  of  the  official  of  the  muni- 
cipality designated  by  the  ordinance  of  1893 
as  tbe  official  whose  written  consent  must  be 
obtained.  As  I  stated,  the  six  defendants 
to  the  bin  of  the  two  coixKiratlons  boldly 
take  the  position  that  the  complainants  have 
no  right  to  open  the  streets  and  lay  gas  pipes, 
without  obtaining  in  each  instance  the  writ- 
ten consent  of  this  designated  official,  the 
soperintendent  of  streets.  This  contention 
xeems  to  me  to  be  entirely  without  merit 
Tbe  right  of  the  complainants  or  one  of  them' 
to  lay  and  maintain  a  gas  plant,  a  plant 
with  gas  mains  and  pipes,  under  the  streets 
of  the  village  of  Rldgefleld  Park  can  safely 
be  traced,  Jn  my  Judgment,  to  two  different 
sources,  and  possibly  a  third.  It  is  conceded 
that  tbe  complainant,  the  Gas  &  Electric 
Company  of  Bergen  County,  now  holds  and 
exercises  all  the  franchises  of  the  Hacken- 
sa(±  Gaslight  Company,  incorporated  in  1861, 
and  the  Bergen  Coun^  Gaslight  Company, 
Incorporated  in  1864;  both  being  incorporated 
by  special  charters  which  are  before  the 
court  In  evidence  In  these  proceedings. 

Tbe  charter  of  the  Hackensack  Gaslight 
Company,  passed  In  1861,  incorporates  the 
'■ompany  {I  now  quote)  "for  the  purpose  of 
lighting  the  streets,  buildings,  manufacto- 
ries and  other  places  In  and  adjacent  to  the 
Tillage  of  Hadcensack  In  the  county  of  Ber- 
gen." It  will  be  observed  that  the  object  Is 
not  "the  lighting  of  streets,  buildings  and 
mannfftctorles  In  Hackensack  and  In  other 
places  adjacent"  The  object  Is  "the  light- 
ing of  the  streets,  buildings,  manufactories 
and  other  places  In  and  adjacent  to  the 
Tllhige  of  Hackensack,"  a  somewhat  differ- 
ent form  of  language  from  that  employed  in 
tbe  case  of  the  charter  of  the  Morrlstown 
Gaslight  Company,  which  was  the  subject 
of  examination  and  determination  in  the 
case  of  Borough  of  Madison  v.  Morrlstown 
OasUght  Company,  63  N.  J.  Eq.  120,  52  Atl. 
ISA,  in  tbe  Court  of  Chancery,  and  after- 
wards In  the  Court  of  Appeals  as  reported 
In  6S  N.  J.  Eq.  356,  54  Atl.  439.  The  charter 
of  tbe  Hackensack  Gaslight  Company  fur- 
tb«  proceeds  to  empower  the  company  (I  now 
quote)  "to  lay  down  gas  pipes  and  erect  gas 
posts,  burners  and  reflectors,  in  the  streets, 
alleys,  lanes,  squares,  highways  and  public 
gronnds  In  the  village  of  Hackensack  and 
places  adjacent  in  the  county  of  Bergen." 
Here  we  have  a  most  significant  difference 
of  phraseology  from   that  which  was  em- 


ployed in  the  Morrlstown  Case.  A  grant 
Is  made  of  power  to  lay  down  gas  pipes  in 
the  streets,  alleys,  highways,  and  pabllc 
grounds  in  the  village  of  Hackensack  and  in 
places  adjacent  in  the  county  of  Bergen.  I 
have  supplied  tbe  word  "in,"  but  grammatic- 
ally it  must  be  supplied;  so  that  the  gaa 
company  have  the  power  here  to  lay  pipes 
"in  streets,  in  places  adjacent  to  the  village 
of  Hackensack,  in  the  county  of  Bergen." 
I  may  not  refer  again  to  the  topographical 
relations  of  these  different  municipalities, 
but  the  force  of  this  language  Is  apparent 
when  we  consider  that  It  is  now  proved  In 
these  causes  that  the  territory  of  the  village  of 
Rldgefield  Park  is  adjacent  to  the  territory  of 
the  old  village,  of  Hackensack,  separated  by 
the  Hackensack  river.  I  do  not  lose  sight 
of  the  fact  that  a  navigable  stream  separates 
these  two  places,  and  some  questions  might 
arise  in  regard  to  the  operation  of  the  lan- 
guage which  I  have  read.  As  I  indicated, 
I  do  not  trace  any  right  of  tbe  complainants 
to  the  charter,  not  for  the  reason  which  Mr. 
Dunn  has  suggested,  but  for  another  which 
I  will  brjpfly  state. 

Tbe  Hackensack  Gaslight  Company,  after 
consolidating  with  the  Hackensack  Edison 
Light  Company,  became  merged  in  the  con- 
solidated corporation  called  the  Hackensack 
Gas  tc  Electric  Company,  and  this  Hacken- 
sack Gas  &  Electric  Company  being  in  pos- 
session of  the  franchise  which  I  liave  de- 
scribed, of  maintaining  gas  pipes  under  tbe 
charter  of  1861,  whatever  its  scope  may  have 
been,  saw  fit  to  apply  to  tbe  village  of  Rldge- 
field Park  In  1898  for  permission  to  lay 
their  pipes  in  the  streets  and  obtained  from 
that  village  and  accepted  an  ordinance  grant- 
ing it  the  right  to  maintain  a  plant  of  gas 
mains  In  the  streets  of  the  village,  under 
a  number  of  conditions  which  are  set  forth. 
The  parties  entered  Into  a  contract  for  the 
maintenance  of  this  plant  by  which  each 
party  received  large  advantages,  and  I  think 
it  is  a  very  serious  question  indeed  whether 
tbe  corporation,  the  Hackensack  Gas  &  Elec- 
tric Company,  having  thus  dealt  with  the 
village  of  Rldgefield  Park  and  obtained  this 
ordinance,  commonly  but  erroneously  called 
a  charter,  and  having  enjoyed  the  fruits  of  it 
i  and  having  laid  their  system  of  pipes  nn- 
]  der  its  provisions,  now  can  come  forward 
and  say:  "Ob!  We  had  the  right  all  tbe 
time  to  do  this  very  thing,  under  the  old 
charter  of  1861,  by  which  one  of  our  con- 
stituent companies,  the  Hackensack  Gas- 
light Company,  on  account  of  the  wide  lan- 
guage employed  in  describing  the  area  of 
its  operations,  got  a  right  and  had  a  right 
to  do  this  very  thing."  For  the  reasons  that 
I  have  indicated,  I  therefore  do  not  place  the 
right  of  the  complainants  or  either  of  them 
I  to  lay  and  maintain  gas  pipes  in  the  village 
of  Rldgefield  Park  upon  this  charter  of  1861 ; 
and  originally,  I  may  say,  counsel  for  the  two 
corporations  did  not  insist  that  such  a  right 
could    be    maintained.    Subsequently,    bow- 
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ever,  counsel  undertook  to  place  the  right  of 
the  complainants  upon  this  charter  of  1861, 
and  therefore  I  have  felt  It  necessary  to 
dispose  of  the  matter. 

The  next  sotirce  of  authority  to  these  two 
corporations,  or  one  of  them,  to  maintain 
a  plant  of  gas  pipes  and  mains  in  the  village 
of  Rldgefield  Park,  is  the  charter  of  the 
Bergen  CJonnty  Gaslight  Company  of  1864. 
It  Is  conceded  that  the  complainants,  or  one 
of  them,  now  enjoy  all  the  rights  which  the 
Bergen  County  Gaslight  Company  received 
under  its  charter.  It  is  necessary  therefore 
to  And  out  what  rights  to  lay  and  maintain 
°  gas  pipes  were  vested  in  the  Bergen  County 
Gaslight  Company  by  this  act  of  1864.  The 
act  Incorporates  the  company  (I  now  quote) 
"for  the  purpose  of  lighting  the  streets, 
buildings  and  other  places  In  the  township 
of  Haekensack  and  its  vicinity."  It  is 
perfectly  plain  that  under  that  language 
the  object  of  the  provision  is  to  furnish  gas 
lighting  throughout  the  township  of  Haeken- 
sack, and  also  in  its  vicinity.  The  language 
is  "the  lighting  of  streets,  buildings  and 
other  places  in  the  township  of  Haekensack 
and  Its  vicinity,"  and  here  again*  we  have 
to  supply  the  word  "In,"  so  that  the  phrase- 
ology when  the  word  Is  supplied  will  be  "In 
the  township  of  Haekensack  and  In  Its 
vidnlty."  Well,  we  need  not  concern  our- 
selves here  about  the  meaning  of  the  word 
"vicinity."  the  content  of  that  word,  be- 
cause at  the  time  this  charter  was  passed  in 
1864  the  entire  territory  of  the  village  of 
Bldgefleld  Park  was  embraced  within  the  limits 
of  the  township  of  Haekensack.  In  1871, 
ten  years  after  this  charter  was  granted,  the 
Legislature  divided  the  township  of  Haeken- 
sack into  three  townships,  and,  as  I  under- 
stood it,  the  whole  territory  of  the  original 
township  of  Haekensack  was  cut  up  Into 
three  different  townships;  there  being  no 
portion  left,  there  being  no  Haekensack  town- 
ship left  after  this  act  went  into  operation. 
So  I  understand  the  contention  of  counsel. 
The  act  Is  entitled  "An  Act  to  divide  the 
township  of  Haekensack  Into  three  town- 
ships," and  my  brief  examination  of  the 
act  Itself  seemed  to  Indicate  that,  beyond 
the  title,  there  was  nothing  to  show  that 
the  whole  of  the  territory  of  the  township 
bad  been  carved  up  Into  these  three  town- 
ships. For  all  that  appears  from  the  lan- 
guage of  the  act  as  I  have  hastily  read  It, 
there  might  have  been  left  a  portion  of  the 
ancient  territory  of  Haekensack  township, 
which  after  the  act  went  Into  operation 
would  constitute  a  Haekensack  township; 
but  the  title  announces  that  the  whole  town- 
ship was  subdivided,  and  such  is  admitted 
to  be  the  fact  Now  then,  counsel  for  the 
defendants  take  the  position  that  the 
division  of  this  original  Haekensack  township 
Into  three  different  townships  had  the  ef- 
fect to  limit  the  extent  of  the  grant  to  the 
Bergen  County  Gaslight  Company  in  this 
charter  of  18C4.  I  think  this  contention  is 
without  support  in  authority  or  reason. 


In  1864  the  Legislature  granted  to  this 
corporation  the  right  to  engage  in  the  busi- 
ness of  lighting  the  streets  and  houses 
throughout  the  entire  township  of  Haeken- 
sack as  it  then  existed.  The  corporation  was 
created  upon  the  strength  of  that  grant  The 
capital  was  subscribed  and  paid  In  for  that 
purpose.  It  may  be  questioned  whether  the 
Legislature  would  have  the  power  subse- 
quently by  dividing  up  the  township  to  limit 
the  operations  of  a  corporation  created  by  this 
charter.  If  the  Legislature  could  do  that, 
where  could  the  line  be  drawn?  The  town- 
ship of  Haekensack  might  be  left  by  legis- 
lative action  comi)OBed  of  one-tenth  of  the 
the  original  township  or  one-twentieth  of 
the  original  population.  The  grant  of  the 
Legislature,  upon  which  the  corporation  has 
been  created  and  on  the  strength  of  which 
the  capital  had  been  subscribed  and  paid  In, 
might  become  of  no  value  w4iatever.  But 
there  is  not  any  intention  discoverable  In 
this  legislation  of  1871  to  affect  the  charter 
of  1864.  The  charter  of  18C4  gives  a  right 
to  maintain  and  carry  on  the  gas  lighting 
business  throughout  the  whole  territory  of 
the  township  of  Haekensack  as  it  then  ex- 
isted. That  grant  is  not  affected  by  subse- 
quent legislation  which  cuts  up  the  territory 
of  Haekensack  township,  and  the  mere  fact 
that  the  Bergen  County  Gaslight  Company 
had  not  seen  fit  to  extend  Its  pipes  throui^ 
out  the  whole  area  of  Haekensack  township 
la  entirely  an  Immaterial  circumstance.  The 
money  was  subscribed  and  the  business  Al- 
tered Into  upon  the  strength  of  this  charter, 
which  gave  the  corporation  the  right  to  ex- 
tend its  mains  and  to  extend  its  business  from 
time  to  time  throughout  the  entire  area  'de- 
scribed In  the  charter,  the  area  of  Hackoi- 
saek  township.  This  right  could  not  be  In- 
terfered with.  It  is  not  to  be  presumed  that 
the  Legislature  Intended  to  Interfere  vrith 
it.  I  will  say,  further,  there  is  not  any- 
thing In  the  act  of  1871  upon  which  a  plaus- 
ible argument  can  be  founded  that  the  Legis- 
lature Intended  to  Interfere  with  the  scope 
of  the  grant  the  franchise  conferred  on  this 
corporation  by  the  act  of  1864,  on  the  strength 
of  which  all  this  capital  was  invested.  Noth- 
ing has  been  said  about  abandonment  of  any 
portion  of  the  franchise  of  the  Bergen  County 
Gaslight  Company,  and  I  do  not  understand 
that  there  are  any  circumstances  in  this  case 
that  would  found  an  argument  that  tb«re 
had  been  any  partial  abandonment  These 
companies  are  started  for  the  supplying  of 
gas  facilities  In  a  prescribed  area.  It  may 
take  generations  to  cover  the  whole  of  that 
area.  They  keep  on  enlarging  their  plant 
from  generation  to  generation  as  the  public 
want  Increases,  and  It  would  be  a  very  singu- 
lar position  to  take  that  this  corporation, 
chartered  in  1864  for  the  purpose  eventually 
of  covering  the  entire  area  of  this  great 
township  with  a  network  of  gas  mains  and 
pipes,  when  the  public  want  would  justify 
such  expenditure^  must,  within  20  years  or  30 
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years  or  40  years  or  any  other  prescribed 
number  of  years,  cover  all  tbe  area  which 
they  Intend  to  cover,  and  that  after  a  period 
has  elapsed  the  extension  of  their  mains 
most  cease,  notwithstanding  tbe  fact  that  the 
expansion  of  the  population  continues  and 
the  public  want  grows  greater  and  greater 
and  wider  and  wider.  I  cannot  adopt  any 
such  theory  as  that  It  seems  to  me  there- 
fore that  the  complainants,  or  one  of  them, 
the  Gas  &  Electric  CJompany  of  Bergen  Coun- 
ty, certainly  had  at  the  time  of  the  operations 
complained  of,  and  now  has,  all  the  original 
charter  rights  of  the  Bergen  County  Gaslight 
Company  under  this  charter  of  1864,  and  that 
under  its  charter  this  complainant  company 
has  the  rl^t  to  (and  I  now  read  from  thcr 
charter)  "to  lay  down  therein  gas  pipes  and 
to  erect  gas  posts,  burners,  and  reflectors 
in  the  streets,  avenues,  highways,  public 
grounds,  alleys  and  lanes  in  the  township  of 
Hackensack  and  Its  vicinity  and  to  adopt  all 
proper  and  necessary  means  to  light  all  dwell- 
ings, stores  and  other  places  situated  therein 
with  gas";  and  under  our  settled  rules  of 
construction  that  right  extends  over  the  en- 
tire area  of  the  township  of  Hackensack  as 
it  existed  in  1864.  Upon  turning  to  tbe  act 
of  1871  again,  I  observe  that  11  left  no  town- 
ship of  Hadtensack  In  existence.  It  divided 
what  was  the  territory  of  Hackensack  town- 
■hlp  Into  three  new  townships,  no  one  of 
which  bore  the  name  of  Hackensack.  It 
would,  I  think,  upon  the  theory  of  the  counsel 
for  the  village  of  Rldgefleld  Park,  he  quite 
difficult  to  deQne  the  area  within  which 
the  Bergen  County  Gaslight  Company  had 
power  to. operate  after  the  passage  of  this 
statute.  Counsel  would  hardly  venture  to 
go  so  far  as  to  Insist  that  when  Hackensack 
township  ceased  to  exist  this  gas  company 
was  deprived  of  its  franchise. 

The  second  source  to  which  tbe  right  of  tbe 
complainant,  or  one  of  them,  may  be  traced 
Is  the  ordinance  of  the  village  of  Rldgefleld 
Park  adopted  in  1898.  It  Is  conceded  1  be- 
lieve by  both  parties  In  these  causes  that, 
under  the  act  of  1893,  the  village  of  Rldgefleld 
Park  has  the  power  to  pass  ordinances  giv- 
ing power  to  lay  and  regulate  or  prohibit  the 
laying  of  water  or  gas  or  sewer  pipes  in 
tbe  streets  of  tbe  village.  It  is  proved  that 
tbe  village  of  Rldgefleld  Park  acted  under 
that  grant  of  power  in  1893  and  passed  an 
ordinance  providing  In  brief — I  shall  not  turn 
to  it — that  no  gas  pipe  should  be  laid  in  or 
under  the  streets  of  the  village  without  the 
written  consent  of  the  street  commissioner; 
and  the  six  defendants  to  the  bill  of  the 
two  coriK>rations,  as  I  stated,  take  the  very 
bold  position  that  the  complainants  have  no 
right  to  lay  any  pipes  without  obtaining  that 
written  consent  But  it  appears  that  In  1898, 
live  years  after  this  ordinance  of  1893  was 
passed,  the  village  of  Rldgefleld  Park,  as  I 
stated  some  time  ago,  passed  an  ordinance 
giving  the  Ha<^ensa(^  Gas  &  Electric  Com- 


pany tbe  right  to  lay  and  maintain  a  plant 
of  gas  mains  and  pipes  throughout  the  village 
under  the  streets.  This  ordinance  prescribes 
to  a  certain  extent  tbe  conditions  under 
which  the  streets  shall  be  opened  and  how 
they  should  be  closed.  It  is  filled  with  con- 
ditions and  terms  altecting  the  rights  of  the 
two  parties  and  giving  each  of  the  parties 
great  rights.  It  manifestly  deals  with  and 
covers  the  whole  business  of  opening  the 
streets.  It  therefore,  so  far  as  the  operations 
of  the  Hackensack  Gas  &  Electric  Company 
were  concerned,  totally  repealed  the  provi- 
sions of  the  ordinance  of  1893.  It  is  entirely 
Inconsistent  with  ■  its  provisions.  To  my 
mind  It  iB  preposterous  to  argue  that,  after 
this  ordinance  of  1898  had  been  passed  and 
these  great  considerations  given  to  the  village, 
these  mutual  contractual  relations  entered 
into,  the  Hackensack  Gas  &  Electric  Company 
had  not  the  power  to  open  a  street  in  the 
village,  to  lay  a  pipe,  to  replace  a  main, 
without  first  obtaining  the  written  consent 
of  the  superintendent  of  streets,  and  perhaps 
depositing  a  sum  of  money  in  pursuance  of 
the  terms  of  this  ordinance  of  1893,  The 
two  ordinances  must  be  construed  together, 
and  the  later,  the  ordinance  of  1898,  has  full 
force  so  far  as  It  Is  Inconsistent  with  the 
provisions  of  the  ordinance  of  1893.  My  con- 
clusion Is  that  the  right  of  the  two  complain- 
ants to  maintain  a  plant  of  gas  mains  and 
pipes  within  and  under  the  streets  of  the  vil- 
lage of  Rldgefleld  Park  is  clear,  whether  it 
be  placed  upon  tbe  charter  of  tbe  Bergen  - 
County  Gaslight  Company  of  1864  or  the 
ordinance  of  tbe  village  passed  in  1898. 
I  may  say  right  here,  lest  I  forget  it  later, 
that  no  question  Is  raised  In  these  litigations 
In  regard  to  the  power  of  the  municipality 
to  Impose  reasonable  regulations  upon  the 
complainants  with  respect  to  tbe  laying  and 
maintaining  of  these  gas  pipes.  Tbe  com- 
plainants submit  to  such  reasonable  regula- 
tions, if  there  are  any  which  ought  to  be 
Imposed  In  view  of  the  fact  that  the  ordi- 
nance of  1898  Itself  very  carefully  and  fully 
seems  to  regulate  the  exercise  of  the  powers 
which  that  ordinance  granted  to  the  Ha<^en- 
sack  Gas  &  Electric  Company.  The  question 
which  has  been  debated  in  this  cause  is 
not  whether  the  complainants  or  either  of 
them  have  an  absolute  right  free  and  un- 
trammeled  from  all  restrictions  on  the  part 
of  the  village  to  lay  and  maintain  their  gas 
plant,  but  whether  the  village  has  tbe  ab- 
solute right  to  prohibit  the  complainants 
or  either  of  them  from  excavating  the  streets, 
until  or  unless  a  written  permission  is  given 
in  each  case  by  the  superintendent  of  streets 
of  tbe  village.  No  question  of  regulation  Is 
raised  In  this  cause.  It  Is  not  the  pojrer 
of  the  village  to  regulate  which  is  insisted 
upon  here,  to  reasonably  regulate  the  exercise 
of  rights  and  franchises  of  these  companies, 
It  Is  the  power  of  the  village  under  this  ordi- 
nance of  1893  to  prohibit  which  is  Insisted 
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upon.  I  flsd  that  no  Bncb  power  exists  In 
this  case,  for  the  reasons  tbat  I  have  men- 
tioned. 

Now  the  next  question,  far  more  dlfflcnlt, 
is  tbe  question  arising  upon  both  these  bills 
of  complaint  as  to  the  extent  of  this  fran- 
chise, tills  right  of  the  complainants,  or  one 
of  them,  to  lay  and  maintain  a  plant  of  gas 
pipes  under  the  streets  of  this  village.  Con- 
ceding that  the  complainants,  or  one  of  them, 
have  full  power  to  maintain  a  plant  of  gas 
pipes  in  this  village  for  the  supply  of  tbe 
village,  the  question  is,  have  they  now  a 
wider  right,  can  they  lay  and  maintain  pipes 
greatly  in  excess  of  what  are  reasonably 
necessary  for  tbe  supply  of  gas  for  this  mu- 
nicipality and  tbe  supply  of  gas  to  these 
streets  and  to  the  2,800  people  who  live  wlth> 
in  its  corporate  limits,  and  can  they  lay 
down  20-lncb  pipes,  tbe  main  function  of 
which  is  to  transmit  gas  to  other  and  perhaps 
distant  municipalities,  where  tbe  complain- 
ants are  engaged  in  purveying  gas?  Counsel 
for  tbe  village  and  its  ofDcers  cited  tbe  case 
of  Andreas  y.  Oas  &  Electric  Company  of 
Bergen  County,  reported  in  SI  N.  J.  Bq.  09, 
47  Atl.  655,  where  the  Court  of  Chancery 
held  that  an  electric  light  company  was  not 
authorized  to  erect  and  maintain  poles  and 
appurtenances  thereon  in  the  streets  larger 
than  were  necessary  for  the  public  use.  As 
I  recall  the  case  now  after  this  period  of  de- 
lay, it  was  conceded,  or  at  any  rate  the  court 
found,  that  the  electric  light  company  bad  the 
right  to  maintain  poles  and  appurtenances  at- 
tached thereto  in  tbe  streets  of  tbe  village 
which  were  reasonably  necessary  for  lighting 
tbe  public  streets,  but  had  not  no  right  to 
erect  and  maintain  larger  poles  with  more 
numerous  arms  attached  thereto  than  were 
necessary  for  this  public  lighting;  the  real  ob- 
ject being  to  enable  the  company  to  carry  on 
its  private  business  aud  supply  private  lights 
to  private  consumers.  If  I  recall  the  conclu- 
sion of  tbe  case  correctly,  tbe  case  was  held 
in  order  that  tbe  court  might  supervise  the 
construction  of  tbe  poles,  or,  at  any  rate, 
that  proceedings  might  be  talcen  to  see  that 
the  Electric  Light  Company  was  kept  within 
the  limits  which  I  have  indicated.  Well,  I 
think  we  may  concede  that,  if  the  sole 
right  of  tbe  complainants  or  one  of  them  to 
maintain  a  plant  of  gas  pipes  in  the  village 
of  Rldgefleld  Park  must  be  based  upon  the 
charter  of  1864  of  tbe  Bergen  County  Gas- 
light Company  or  tbe  ordinance  of  1898  of  the 
village,  the  contention  of  the  village  in  these 
cases  would  have  to  be  sustained.  It  seems 
to  me  that,  if  a  gas  company  has  the  right 
to  maintain  within  a  municipality  a  plant 
of  gas  pipes  solely  for  the  purpose  of  supply- 
ing  the  needs  of  that  municipality,  when  it 
goes  to  work  to  lay  enormous  pipes  in  excess 
of  what  is  necessary  for  tbe  accomplishment 
of  their  corporate  purpose  and  object  within 
the  municipality,  for  tbe  purpose  of  convey- 
ing gas  to  distant  places,  they  are  away  be- 
yond the  limits  of  their  franchise  and  the 


remedy  of  tbe  Tillage  la  probably  by  Injunc- 
tion. 

The  complainants,  manifestly  perceiving 
the  force  of  the  objection  on  tbe  part  of  the 
defendants  to  which  I  have  referred,  looked 
about  to  find  some  authority  to  sustain  them 
in  this  apparently  excessive  use  of  the  streets 
of  the  village,  which  tbe  vlllage  seeks  to 
enjoin.  They  dted  the  act  of  April  8,  1903. 
entitled  "An  act  relating  to  corporations  of 
this  state  now  or  hereafter  having  .lawful 
authority  to  lay  or  maintain  pipes  or  mains 
in  tbe  streets  or  public  places  of  any  munic- 
ipality for  the  distribution  of  gas."  P.  L. 
1903,  p.  869.  Tbe  complainants  InslBt  that 
under  this  statute.  If  a  gas  company — and 
ordinarily  a  gas  company,  to  constitute  an 
Instance  of  the  sort  with  which  we  have  to 
deal,  would  have  to  be  a  consolidated  com- 
pany— if  a  gas  company  has  the  right  to  pur- 
vey gas  in  three  or  four  or  a  dozen  dUTerent 
municipalities  and  to  maintain  in  each  a 
plant  of  gfis  pipes  and  mains  for  tbe  supply 
of  that  particular  municipality,  then  by  vir- 
tue of  this  act  of  1903  the  gas  company  may 
not  only  transmit  gas  from  one  system  to 
tbe  other,  but  it  may  unify  all  these  systems 
and  make  the  pipes  in  each  large  enough  not 
only  to  supply  the  lighting  within  the  corpo- 
rate limits  of  that  particular  municipality, 
but  also  large  enough  to  transmit  gas 
throughout  the  system.  Thus,  in  case  there 
are  six  or  eight  adjacent  municipalities  in 
which  there  are  six  or  eight  separate  gas 
companies,  each  having  a  franchise  under 
which  it  bad  the  power  to  maintain  a  plant 
sufficient  for  tbe  purpose  of  the  lighting  busi- 
ness within  the  corporate  limits,  if  that  was 
tbe  situation,  power  is  given  under  ttiis  act 
to  a  corporation  formed  by  a  consolidation  of 
these  separate  companies  to  maintain  pipes 
much  larger  than  would  be  necessary  in  each 
municipality  for  the  supply  of  that  munici- 
pality, to  maintain  pipes  in  each  municipality 
large  enough  to  transmit  gas  to  the  other 
municipalities.  Now,  of  course,  it  Is  perfect- 
ly plain  in  the  case  I  have  put,  where  you 
have  six  or  eight  adjacent  municipalities  with 
six  or  eight  separate  franchises  of  this  char- 
acter all  held  by  one  corporation,  that  the 
result  of  the  unification  of  tbe  entire  plant 
is  tliat  there  would  be  central  mains  with 
great  capacity,  very  much  greater  than  could 
be  necessary  under  any  possible  circumstan- 
ces for  tbe  supply  of  gas  in  any  one  monlc- 
Ipality  by  itself. 

Counsel  for  tbe  village  of  Ridgefield  Park 
makes  several  objections  to  this  statute,  I 
think  several  constitutional  objections.  My 
recollection  is  that  coimsel  insisted  that  tbe 
act  was  a  special  act,  and  also  that  the  title 
was  defective.  I  gave  close  heed  to  these 
arguments  of  counsel.  I  shall  not  undertake 
to  recall  them  at  this  late  date.  I  think  they 
are  without  foundation.  Tbe  statute  is  unas- 
sailable, it  seems  to  me,  from  a  constitutional 
point  of  view.  Tbere  is  a  difficulty,  however, 
about  the  statute  which  was  not  tbe  subject 
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of  argnment,  bat  which  has  caused  me  some 
besltatton.  I  dislike  disposing  of  the  cause 
upon  points  that  are  not  raised  In  argument 
This  cause  was  argued  with  great  care,  after 
indnstrlous  preparation  and  with  great  abil- 
ity on  both  sides,  stlU  I  cannot  avoid  deal- 
ing with  the  question  which  appears  directly 
upon  the  face  of  this  act  and  is  raised  by  the 
pleadings.  The  act  proTldes  that  any  corpo- 
ration in  this  state,  now  or  hereafter  having 
lawful  authority  to  lay  or  maintain  pipes  or 
mains  In  the  streets  and  public  places  of  any 
municipality  for  the  distribution  of  gas,  may 
use  Its  pipes  or  mains  within  such  munic- 
ipality for  the  transmission  of  gas  to  any 
other  municipality  In  the  streets  or  public 
places  of  which  it  may  also  have  lawful 
authority  to  lay  or  maintain  pipes  or  mains 
for  the  distribution  of  gas;  and  then  out  of 
abundant  caution  the  act  provides:  "Provid- 
ed, that  nothing  herein  contained  shall  grant 
to  any  corporation  a  franchise  to  lay  down 
gas  pipes  for  the  distribution  of  gas  In  any 
municipality  in  this  state."  The  act,  as  I 
stated,  deals  with  a  situation  'where  there 
are  two  separate  franchises  for  the  supply  of 
gas  In  two  separate  municipalities,  each  fran- 
chise carrying  with  It  the  right  to  maintain 
a  plant  adequate  for  the  purpose;  and  the  act 
provides  that  any  corporation  In  the  posses- 
sion of  two  such  franchises  may  use  its  pipes 
or  mains  within  the  corporate  limits  of  each 
municipality  for  the  trasmlsslon  of  gas  to  the 
system  maintained  In  the  other  municipality. 
Now  the  question  is  whether  that  gives  a 
rig^t  to  the  corporation  to  maintain  larger 
pipes  in  each  monlclpality  than  those  which 
are  required  for  the  supply  of  gas  in  that 
municipality.  Does  this  additional  use  per^ 
mitted  by  the  statute  carry  with  It  the  right 
to  maintain  larger  pipes  than  those  which 
are  measured  by  the  requirements  of  the 
franchise  in  each  municipality?  The  lan- 
guage of  the  act  is  obscure,  badly  chosen.  It 
would  have  saved  all  question  If  the  act  had 
provided  that  in  the  situation  with  which 
it  deals  the  corporation  should  have  the  right 
at  all  times  to  lay  and  maintain  gas  pipes 
not  only  for  the  supply  of  gas  within  each 
municipality,  but  'also  for  the  transmission  of 
gas  to  other  municipalities.  Practical  rea- 
sons may  be  surmised  why  such  plain  lan- 
guage was  not  employed. 

I  made  a  very  close  examination  of  this 
act  a  week  or  ten  days  ago,  and  I  am  not 
sure  that  I  can  recall  now  all  the  points 
which  finally  led  me  to  the  conclusion  tUat 
it  was  the  intention  of  the  Legislature  to 
enlarge  the  franchises  of  corporations  having 
the  power  and  charged  with  the  public  duty 
of  supplying  gas  to  a  number  and  perhaps  a 
large  number  of  municipalities.  It  Is  a  lit- 
tle dltBcuIt  to  see  what  the  real  scope  and 
etiect  .of  this  act  would  be  If  it  has  not 
the  effect  which  I  have  mentioned.  Here 
is  a  grant  to  a  corporation  in  the  situation 
of  the  complainants,  or  one  of  them,  the 
situation  of  the  Oas  &  Blectric  Company  of 


Bergen  County,  to  use  its  pipes  or  mains 
within  the  municipality  of  Ridgefleld  Park 
for  the  transmission  of  gas  to  those  four  or 
five  other  municipalities  where  the  Gas  & 
Blectric  Company  of  Bergen  County  has  the 
power  to  maintain  gas  mains.  The  Oas  & 
Electric  Company  of  Bergen  County  is  al- 
lowed to  use  its  pipes  in  the  village  to  trans- 
mit gas  to  these  other  places.  Well  now,  if 
that  does  not  confer  the  right  to  maintain 
a  pipe  or  pipes  In  Ridgefleld  Park  larger 
than  are  necessary  for  the  municipal  purpose 
of  that  city,  large  enough  for  an  efficient 
transmission  of  gas  to  these  other  places, 
what  operation  has  the  act?  Certainly  It 
is  bard  to  say  how  the  stockholders  of  the 
Gas  &  Blectric  Company  of  Bergen  County 
could  complain  if  that  corporation  saw  fit 
to  transmit  gas  through  the  Ridgefleld  Park 
pipes  to  the  pipes  in  the  other  municipalities. 
How  could  the  stockholders  complain?  How 
could  the  village  complain?  The  pii)es  are 
there.  They  are  lawfully  there.  The  eif- 
tire  public  burden  is  uiwn  the  municipality 
and  Its  streets.  The  public  burden  is  not 
enlarged  when  those  pipes  are  used  to  trans- 
mit gas  to  the  adjacent  village.  It  is  rather 
difficult  to  see  how  there  Is  any  practical 
operation  of  this  statute  in  protecting  the 
gas  company  from  objections  on  the  part 
of  the  village  of  Ridgefleld.  Last  of  all  I 
want  to  say — not  last  of  all,  but  last  of  all 
according  to  my  present  recollection — there 
is  a  difficulty  in  perceiving  why  this  act 
was  necessary  In  order  to  save  the  Gas  & 
Electric  Company  of  Bergen  County  or  any 
other  corporation  similarly  situated  from  an 
attack  by  the  Attorney  General  of  the  state. 
I  have  not  really  thought  this  matter  out 
It  Is  a  very  fine  point  indeed.  Whether 
technically  there  would  be  any  foundation 
without  this  enabling  act  for  a  complaint 
of  the  Attorn^  General  that  the  Gas  & 
Blectric  Company  of  Bergen  County  was 
misusing  its  franchises  when  It  employed 
its  pipes  in  Ridgefleld  Park,  not  only  for 
the  supply  of  gas  within  the  corporate  limits 
of  the  village,  but  for  the  transmission  of 
gas  to  the  adjacent  village.  Whether  there 
is  any  foundation  for  any  complaint  or  not 
I  hardly  deem  it  necessary  to  decide.  It 
seems  to  me  that  to  confine  the  act  to  such 
a  narrow  effect  as  that  would  be  unreason- 
able. The  Legislature  had  some  other  ob- 
ject in  view  In  passing  this  statute  besides 
legalizing  the  use  of  the  plant  of  the  Gas  & 
Blectric  Company  in  Ridgefleld  Park,  to  take 
this  instance,  for  the  transmission  of  gas  to 
the  adjacent  village  in  which  the  Gas  & 
Blectric  Company  had  full  power  to  main- 
tain gas  pipes  and  to  supply  gas.  Now 
what  was  the  intention  of  the  Legislature? 
I  think  we  have  a  right  to  regard  the  his- 
tory of  the  state,  the  history  of  its  indus- 
tries, the  history  of  its  corporations,  in  deal- 
ing with  an  act  like  this.  It  was  passed  In 
1903,  at  a  time  when  consolidations,  especial- 
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ly  of  gas  companies  and  lighting  companies, 
bad  been  made  throughout  the  entire  state. 
The  old  system  of  having  separate  gas  com- 
panies, each  one  supplying  a  different  village 
or  a  different  town,  had  been  to  a  very  large 
extent  displaced  by  these  great  consolida- 
tions of  which  we  have  striking  llIustrationB 
afforded  by  the  history  of  gas  lighting  and 
electric  lighting  in  Bergen  county  set  forth 
in  these  bills  of  complaint  and  these  an- 
swers. The  Legislature  recognized  the  fact 
that,  instead  of  six  s^arate  gas  companies 
each  with  a  gas  plant  including  a  gas  manu- 
factory and  gas  holder  for  each  village,  a 
new  sjrstem  bad  come  in,  and  the  six  now 
are  consolidated,  and  instead  of  six  systems 
of  smaller  pipes,  of  comparatively  small 
pipes,  each  supplied  from  a  separate  source, 
the  situation  was  created  in  which  in  order 
to  gain  the  great  economies  of  consolidation 
and  give  the  public  the  benefit  of  these 
economies  it  was  necessary  to  unify  the  six 
plants  and  lay  them  out  as  one  whole  plant 
with  large  central  mains  and  then  smaller 
mains,  tbua  making  a  united  system  out  of 
what  was  formerly  six  s^arate  systems, 
I  think  the  Legislature  recognized  the  fact, 
as  it  existed  before  the  Legislature  and  be- 
fore the  state  at  the  time  this  statute  was 
passed,  and  the  Legislature  said:  "We  have 
this  situation  existing;  we  now  will  en- 
large the  power,  the  extent  of  each  franchise 
and  enable  the  single  corporation  holding 
the  franchise  to  use  pipes  in  each  locality, 
in  each  municipality,  not  only  for  the  pur- 
pose of  supplying  gas  there,  but  also  for  the 
purpose  of  transmitting  gas  to  the  next  and 
to  the  third  and  to  the  fourth  and  to  the 
fifth  and  to  the  sixth  municipality."  It 
seems  to  me  that  was  the  Intention  of  the 
Legislature,  however  Inaptly  expressed  that 
intention  may  be  In  the  language  of  this 
act  If  that  result  is  not  correct,  what 
would  be  the  situation?  Did  the  Legislature 
mean  to  leave  the  consolidated  corporation 
exercising  the  power  and  charged  with  the 
duty  of  supplying  the  gas  to  six  municipali- 
ties within  the  power  of  each  one  of  these 
municipalities?  Can  each  municipality  ex- 
ercise the  arbitrary  power  of  saying:  "You 
shall  not  lay  down  a  pipe  within  our  limits 
larger  than  is  necessary  for  the  supply  of 
gas  within  our  limits?  We  Intend  to  block 
and  stop  and  thwart  the  effects  and  benefits 
of  consolidation."  Is  It  not  plain  that, 
where  you  have  the  Interests  of  five  or  six 
adjacent  municipalities  Involved,  it  is  not 
wise,  it  is  not  politic  that  each  one  of  these 
municipalities  should  wield  any  such  power? 
It  seems  to  me,  therefore,  that  the  Legislature 
Intended  to  deal  with  a  matter  which  was 
naturally  beyond  the  scope  of  the  authority 
and  power  of  each  municipality.  It  may  be 
questioned  whether  the  village  of  Ridge- 
field  Park  has  any  power  whatever  to  grant 
a  corporation  the  right  to  run  a  gas  main 
20  or  40  Inches  In  diameter  through  Its  pub- 
lic streets  for  the  purpose,  not  of  supplying 


that  municipality,  but  for  the  purpose  of 
BUi^lylng  other  places  with  gas.  Is  there 
any  such  power  resident  In  each  municipali- 
ty? The  Legislature,  however,  came  in  and 
dealt  with  the  situation  which  was  mani- 
festly beyond  the  natural  scope  of  the  pow- 
ers conferred  upon  each  municipality.  It 
being  a  matter  of  wide  public  concern  the 
I.«glslature  took  bold  of  It  and  laid  down  a 
rule,  and  the  rule  is  as  I  have  stated.  When, 
you  have  six  separate  franchises,  eacb  one 
measured  by  the  requirements  of  a  different 
municipality,  six  in  all,  but  you  have  one 
corporation  possessed  of  all  these  franctilses 
and  charged  with  all  the  duties  under  eacb, 
then  the  Legislature  said:  ".There  has  been 
a  physical  consolidation.  Now  we  will  per- 
mit you  to  practically  consolidate  your  fran- 
chises so  far  as  the  maintenance  of  the 
plant  is  concerned,  to  lay  large  enough  pipes 
anywhere  throughout  the  entire  area,  not 
only  for  the  supply  of  gas  within  a  particu- 
lar municipality  In  which  such  large  pipes 
are  laid,  but  large  enough  to  supply  the 
whole  system,  large  enough  to  enable  the 
consolidated  company  to  erect  and  maintain 
a  single  manufactory  of  gas,  and  thus  ac- 
complish the  enormous  economy  which  al- 
ways is  accomplished  when  six  separate  gas 
manufactories  are  suspended  and  substituted 
by  a  single  one."  Of  course,  the  consumer 
gets  a  share  of  the  benefit  of  this  economy. 
An  argument  can  be  made,  which  I  think 
would  require  consideration,  that  the  con- 
solidation act,  when  applied  to  gas  com- 
panies occupying  distinct  but  adjacent  terri- 
tories, confers  the  power  upon  the  consolida- 
ted company  to  unify  the  system  of  gas 
mains  and  transmit  gas  throughout  the 
whole  system  from  a  single  central  station 
without  invoking  any  aid  from  this  some- 
what peculiar  act  of  1903.  If  six  railroads 
connecting  with  each  other  are  consolidated 
so  as  to  form  a  single  line,  the  result  may 
be  to  compel  or  induce  the  consolidated  cor- 
poration, for  the  successful  operation  of  its 
consolidated  line,  to  do  many  acts,  to  main- 
tain many  expensive  structures,  and  employ 
many  Instruments  for  the  operation  of  the 
railroad,  none  of  which  would  be  germane 
to  the  purposes  of  the  original  constituent 
corporations,  or  constituent  railroads.  Six 
separate  adjacent  gas  companies,  when  con- 
solidated under  the  statute,  cease  to  be  an 
aggregation  of  distinct  units;  they  are  con- 
solidated into  a  single  gas  company.  There 
Is  force  I  think  in  the  argument  that  the 
legislative  scheme  of  consolidation  in  the 
case  of  railroads  in  line  or  gas  companies 
occupying  adjacent  territories  necessarily 
implies  a  unification  of  the  properties  and 
plants  of  the  several  corporations  corre- 
sponding exactly  with  the  legal  unification 
of  the  corporations  themselves.  I  shall  not, 
however,  develop  this  argument  or  attempt 
to  ascertain  its  exact  force,  because  we  have 
not  to  deal  with  the  legal  effect  of  the  con- 
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Mlidation  act  alone.  It  Is  the  consolidation 
act  together  with  this  act  of  1903  with  which 
we  have  to  deal.  WhateTer  may  be  the 
force  of  either  of  these  acts  when  talcen 
alone,  in  my  judgment  their  combined  force 
legalizes  In  a  case  like  this  the  substitution 
of  ReTcral  separate  systems  of  gas  mains 
by  a  single  system  supplied  from  a  single 
source,  and  therefore  naturally,  if  not  nec- 
emarlly,  composed  in  part  at  least  of  very 
much  larger  gas  pipes  than  would  be  author- 
ized by  any  one  of  the  constitnent  franchises. 

For  these  reasons  which  I  hare  endeavored 
to  indicate,  I  reach  the  general  conclusion 
that  the  complainant  corporations,  or  one  of 
them,  hare  the  power  not  only  to  maintain  a 
plant  of  gas  mains  and  pipes  in  the  streets 
of  the  Tillage  of  Rldgefleld  Park,  but  that 
they  have  a  right  to  lay  and  maintain  pipes 
therein  large  enough  for  the  transmission  of 
gis  to  the  other  municipalities  in  which  they, 
the  complainants,  or  one  of  them,  have  the 
power  and  are  charged  with  the  duty  of 
parreying  gas.  I  may  say  here  that  last 
night  I  looked  through  these  papers  with 
iotne  care  in  order  to  discover  whether  it 
appeared  that  the  complainants,  the  two  cor- 
porations, are  in  fact  endeavoring  to  lay  a 
pipe,  this  pipe  20  inches  In  diameter,  for  the 
purpose  of  applying  gas  to  localities  beyond 
the  scope  of  the  operations  authorized  by  the 
act  of  1864,  the  charter  of  the  Bergen  County 
Gaslight  Ck)mpany.  There  is  no  doubt  from 
the  evidence  that  the  pipes  which  the  two 
corporations  are  threatening  to  lay  are  lar- 
Iter  than  are  necessary  for  supplying  the  vil- 
lage of  Rldgefleld  Park  and  its  2,800  Inhabit- 
ants with  gas.  There  is  no  question  about 
that  whatever;  but  I  fall  to  find  any  sufficient 
evidence  that  the  other  municipalities  for  the 
benefit  of  which  these  large  pipes  are  being 
laid  lie  beyond  the  limits  of  Hackensadc 
township.  The  affidavit  of  Mr.  Wbeaton 
made  some  statement  but  it  is  mere  hearsay. 
Well.  I  do  not  intend'to  decide  the  matter.  I 
aappose  tbe  burden  Is  upon  the  village  au- 
thorities to  show  that  there  is  an  intention 
on  tlie  part  of  tbe  two  complainants  to  use 
this  situation  for  an  unlawful  purpose.  There 
Is  this  fragment  of  testimony,  if  it  may  be 
called  testimony,  that  one  of  the  officers  of 
the  company  said  something.  I  gravely 
donbt  whether  taking  these  papers  as  a 
whole.  If  I  should. re-examine  them.  I  conid 
find  ttiat  the  complainants,  the  village  au- 
thorities, have  shown  that  these  pipes  are 
larger  than  are  reasonably  necessary  for  the 
purpose  "of  lighting  the  streets,  buildings, 
and  other  places  in  the  township  of  Hacken- 
sadc and  its  vldnity."  I  pass  this  point,  how- 
evo-,  because  my  conclusion  which  I  have  an- 
iMMmced  on  the  main  question  is  sufficient 
for  the  disposition  of  these  causes. 

One  more  point,  however,  remains  to  be 
noted.  Counsel  for  the  village  of  Rldgefleld 
Park  and  these  six  natural  persons,  defend- 
ants to  the  first  bill  that  was  filed,  take  the 
point  that  the  PubUc  Service  Corporation  la 


a  corporation  created  nnder  the  general  cor- 
poration act,  and  that  it  appears  in  this  case 
and  is  alleged  on  both  sides  and  is  admitted 
that  in  March,  1905,  the  Gas  &  Electric  Com- 
pany of  Bergen  County  executed  a  lease  of 
all  its  property  and  all  its  franchises,  except 
its  franchise  to  be  a  corporation,  to  this  cor- 
poration, the  Public  Service  Corporation, 
which  existed  under  the  general  corporation 
act,  and  that  the  Public  Service  Corporation 
has  no  power  to  exercise  the  functions  of  a 
gas  company.  I  do  not  have  to  decide  a 
number  of  questions  which  are  thus  raised, 
because  the  lease  which  I  have  mentioned 
has  been  put  in  evidence  and  the  lessor  cor- 
poration, the  Gas  &  Electric  Company  of  Ber- 
gen County,  is  a  co-complalnant  lu  the  cause. 
An  examination  of  that  lease  shows  that  the 
Gas  &  Electric  Company  of  Bergen  County 
has  a  very  important  and  direct  interest  in 
the  operations  which  are  tbe  subject-matter 
of  litigation  in  these  causes.  If  there  is  any 
defect  in  this  lease,  the  sooner  the  Gas  & 
Electric  Company  of  Bergen  County  find  it 
out,  the  better.  If  the  lease  is  void,  the 
sooner  they  resume  possession  of  their  prop- 
erty, the  better.  Meanwhile,  the  develop- 
ment of  their  property  must  go  on.  Business 
must  be  done  for  the  maintenance  of  the 
great  plant  and  business  which  the  Gas  & 
Electric  Company  of  Bergen  County  under- 
to<A  in  good  faith  to  lease.  The  Gas  &  Elec- 
tric Company  of  Bergen  County  being  a  co- 
complainant,  an  injunction  would  go  in  my 
Judgment  most  properly  in  this  cause  for  tbe 
preservation  of  the  rights  of  that  corporation, 
Just  as  if  no  lease  had  been  attempted.  Of 
course  it  Is  quite  a  question  whether  tbe  Pub- 
lic Service  Corporation  can  take  a  gas  plant 
and  gas  franchises  by  lease  and  then  use  and 
exercise  them.  It  is  settled  that  a  corpora- 
tion under  the  general  corporation  act  can- 
not exercise  the  functions  of  a  gas  company 
even  by  leave  of  the  municipal  authorities. 
That  is  settled  in  the  case  of  Richards  v. 
Dover  (N.  J.  Sup.)  89  Atl.  705.  Counsel  for 
tbe  complainants,  the  two  corporations,  points 
out  a  statute  of  tbe  state  which  be  claims 
validates  this  lease.  This  statute  Is  entitled 
"An  act  concerning  corporations,"  and  was 
approved  March  24,  1899  (P.  L.  1899,  p.  334). 
It  provides  that  "any  corporation  of  this  state, 
except  railroad  and  canal  corporations,  may 
hereafter,  with  the  assent  of  two-thirds  in 
interest  of  its  stockholders,  either  in  person 
or  by  proxy,  lease  its  property  and  franchises 
to  any  corporation  and  every  corporation  of 
this  state  is  hereby  authorized  to  take  the 
lease  or  any  assignment  thereof,  for  such 
terms  and  upon  such  conditions  as  may  be 
agreed  upon,  and  that  any  such  lease  or  assign- 
ment, or  both,  heretofore  made,  are  hereby 
validated."  There  is  a  proviso  which  I  need 
not  read.  It  seems  to  be  conceded  that  the 
lease  In  this  case  from  the  Gas  &  Electric 
Company  of  Bergen  County  to  the  Public 
Service  Corporation  received  tbe  required 
assent  of  two-thirds  in  Interest  of  its  stock- 
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holders.  No  objection  to  the  validity  of  the 
lease  Is  made  on  the  ground  that  such  assent 
was  not  given.  Counsel  for  the  village  of 
Ridgefleld  Park  made  some  objections  to 
this  statute,  similar  I  think  to  those  that  he 
made  and  urged  with  regard  to  the  act  of  1903, 
authorizing  the  use  of  pipes  In  one  mnnici- 
pallty  for  the  transmission  of  gas  to  another 
municipality,  that  It  was  a  special  act  and 
that  the  title  was  inadequate:  Well,  I  have 
not  examined  those  objections,  bnt  my  im- 
pression is  that  they  are  unfounded.  The  dif- 
ficulty about  the  act  as  it  seems  to  me,  or  the 
question  In  regard  to  the  act,  is  whether, 
when  the  Legislature  has  provided  and  in 
fact  maintains  on  the  statute  book  a  special 
statute  relating  to  the  incorporation  of  gas 
companies,  imposing  special  limitations  upon 
them  and  providing  for  them  a  special  form 
of  government,  through  a  very  large  number 
of  directors,  much  larger  than  are  required 
for  the  government  of  a  corporation  created 
under  the  general  corporation  act,  this  stat- 
ute of  1899,  is  to  be  construed  to  enable  a 
corporation  created  under  the  general  corpo- 
ration act,  perhaps  with  three  directors  only, 
to  accept  by  lea^  the  franchises  of  a  gas 
corporation  and .  then  exercise  these  fran- 
chises and  carry  on  the  gas  business.  I  am 
very  glad  that  I  do  not  have  to  consider  or 
decide  this  question.  I  avoid  it  as  I  feel  it 
is  my  duty  to  do,  because  the  deciedon  of  It 
Is  unnecessary  in  my  judgment  We  have 
here  a  complainant,  as  I  stated,  the  Gas 
&  Electric  Company  of  Bergen  County,  with 
the  unquestioned  power  to  exercise  all  the 
franchises  conferred  by  the  charter  of  1861 
upon  the  Hackensack  Gaslight  Company  and 
the  charter  of  1864  upon  the  Bergen  County 
Gaslight  Company  and  the  ordinance  of  the 
village  of  Ridgefleld  Park  adopted  in  1898, 
grantlsg  a  gas  franchise  to  the  Hackensack 
Gas  &  Electric  Company.  Inasmuch  as  this  co- 
complainant  has  had  all  these  itowers  and 
has  them  to-day,  if  It  has  not  by  a  valid  lease 
transferred  them  to  the  Public  Service  Cor- 
poration, we  have  I  think  an  actor,  a  cwn- 
plalnant  In  court,  whatever  views  may  be 
taken  of  the  scope  and  efTect  of  this  statute  of 
1899,  entitled  to  the  protection  of  the  court 
through  the  instrumentality  of  an  Injunction. 

The  result  is:  First,  In  regard  to  the  motion 
to  enjoin  the  Public  Service  Cori>oration  and 
the  Gas  &  Electric  Company  of  Bergen 
County  from  laying  its  pipes  pending  this 
litigation,  that  the  motion  must  be  denied. 
And,  second,  in  regard  to  the  motion  on  l>e- 
balf  of  the  village  of  Ridgefleld  Park,  upon 
their  bill  and  the  answer  of  the  two  com- 
plainant corporations  for  an  injunction  re- 
straining the  two  corporations  from  laying 
mains  larger  than  are  necessary  for  the 
supply  of  gas  to  the  village  of  Ridgefleld 
Park  and  Its  2,800  inhabitants,  that  the  mo- 
tion also  must  be  denied. 

Now,  In  regard  to  the  costs,  I  note  that 
the  bill  originally  filed  by  the  two  corpo- 
rations, upon  which  the  chanceUor  granted 


an  Injunction,  did  not  set  forfli,  as  it  was 
not  obliged  to  do,  that  the  two  complain- 
ant corporations  had  applied  to  the  village 
antborlttes  of  Ridgefleld  Park  for  a  permission 
apparently  under  the  provlslonB  of  the  or- 
dinance of  1898  to  lay  the  very  pipes  which 
they  undertook  to  lay  without  getting  that 
permission.  While  that  application  was 
pending  these  corporations,  having  thus 
most  unmistakably  represented  to  the  village 
authorities  that  their  consent  was  necessary, 
went  on  without  their  consent  to  lay  these 
pipes,  acting  upon  the  authority  of  their 
charter  and  the  ordinance  of  1898,  which 
apparentiy  they  had  conceded  was  not  ade- 
quate to  sustain  them  in  laying  these  pipes. 
Ordinarily  a  man  does  not  crave  permission 
to  do  a  thing  which  he  has  a  right  to  do.  If 
the  village  had  submltied  to  this  injunction, 
it  would  have  been  a  question  whether  any 
costs  would  be  allowed  against  them  in  the 
suit;  but  the  village  did  not  submit.  The 
village  employed  counsel  and  then  proceeded 
to  examine  all  these  charters  and  ordinances, 
and  these  counsel  advised  the  village  and  also 
these  defendants  that  the  corporations  had 
no  right  to  open  the  streets  without  the 
written  consent  of  the  commissioner  of 
streets  under  the  ordinance  of  189S,  and 
also  advised  further  that  the  corporations  had 
no  tight  to  lay  larger  pipes  than  were  nec- 
essary to  supply  gas  to  the  village. .  Well,  they 
have  brought  these  matters  here  Into  conrt  by 
their  answer  to  the  bill  of  the  two  corpo- 
rations and  by  the  bill  of  the  village,  and. 
whatever  may  be  the  result  elsewhere,  in 
this  court  they  have  met  with  defeat  The 
finding  of  the  court  is  against  them,  and 
therefore  it  seems  to  me  that  the  Public 
Service  Corporation  and  the  Gas  &  Electric 
Company  of  Bergm  County,  complainants  in 
one  cause  and  defendants  in  the  other,  are 
entitied  to  costs  on  both  motions. 

The  third  matter  for  determination  la  the 
proceeding  against  three  individuals,  who 
are  strangers  to  the  two  salts  with  which 
we  have  dealt,  to  have  them  punished  for 
contempt  I  have  not  had  an  opportunity 
to  examine  the  evidence  since  the  day  when 
I  expected  to  deal  with  it  at  length.  I 
shall  not  undertake  now  to  more  than  indi- 
cate in  an  Imperfect  way  the  reasons  which 
have  brought  me  to  the  conclusion  that 
the  three  persons,  Anto^  Dosch,  Thomas 
Malley,  and  J.  F.  Belkorf,  are  not  gnilty  of 
contempt  of  court  in  the  conduct  of  which 
complaint  has  been  made,  and  have  there- 
fore not  made  themselves  amenable  to  pun- 
ishment The  proceeding,  as  I  think  I  stated 
at  the  start.  Is  almost  and  probably  ab- 
solutely without  precedent  in  the  state  of 
New  Jersey.  We  have  an  injunction  here 
Issued  against  six  persons,  their  ofBcers, 
agents  and  servants.  As  a  matter  of  fact 
these  six  persons  were  all  acting  in  doing 
the  things  complained  of  In  an  official 
capacity,  bnt  the  Injunction  does  not  refer 
to  the  capacity  In  which   the  defendants 
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acted  at  alL  The  Injnnction  goes  to  tiie 
six  persons  and  their  agents,  and  enjoins 
them  from  interfering  with  the  laying  of 
these  pipes.  Where  the  effort  Is  made  by 
a  writ  of  injunction  to  restrain  an  indefinite 
class  of  persons  who  are  iiable,  anyone  of 
whom  or  any  number  of  whom  are  liable, 
to  be  excited  to  do  the  things  complained 
of,  it  has  got  to  be  the  cnstom,  especially 
in  the  Western  federal  courts,  to  let  the  in- 
jonction  go  to  certain  persons  named  and 
then  to  a  class  of  persons  who  are  described. 
Sometimes  they  are  described  as  members 
of  a  labor  union,  or  employes  of  a  railroad, 
or  even  residents  of  a  city.  Well,  a  great 
many  questions  may  yet  l>e  debated  as  to 
the  exact  legal,  effect  and  operation  of  such 
injunctions.  It  is  a  novel  way  of  bringing 
In  parties  to  a  salt  Whether  such  descrli)- 
tion  has  any  other  operation  and  effect  than 
a  notice  of  the  injunction  may  be  ques- 
tioned. I  know  of  no  injunction  of  that 
character  issued  out  of  this  court,  although 
possibly  In  one  or  two  Instances  such  an 
injunction  may  have  been  issued.  But  in 
this  case  no  language  is  Inserted  in  the  writ 
attempting  to  enlarge  the  scope  of  the  In- 
junction. Its  restraining  force  is  upon  citi- 
zens of  RIdgefleld  Park,  gentlemen  who  are 
offlcers  of  that  township.  In  terms  the  writ 
is  confined  to  these  six  IndirldualB,  and  re- 
strains them  from  interfering  with  the  lay- 
ing of  these  pipes,  and  manifestly  on  its 
face  relates  to  the  personal  conduct  of  these 
six  IndlTlduals.  Now,  It  is  complained  in 
these  proceedings  that  these  three  men, 
knowing  of  this  injunction,  went  forward 
as  officers  of  the  township  and  made  the 
same  sort  of  arrests  for  laying  pipes  that 
were  the  subject-matter  of  complaint  In 
the  bill  and  to  restralu  which  the  Injunc- 
tion had  gone  against  the  six  natural  per- 
sons who  are  defendants. 

The  question  is  whether  such  conduct  on 
their  part  amounts  to  a  contempt  of  the 
process  and  power  of  this  court  I  do  not 
question  that  the  Court  of  Chancery  has 
power  to  punish  any  person  for  contempt 
who  by  bis  conduct  undertakes  willfully 
to  thwart  the  power  of  the  court,  or  to  in- 
terfere with  and  obstruct  the  service  of  its 
process.  Where  such  process  is  a  writ  of 
injnnction  and  the  party  who  does  the  act 
complained  of  is  not  a  party  to  the  suit, 
he  is  not  punishable  for  contempt  for  a 
Tiolatlon  of  the  injunction.  That  is  per- 
fectly well  settled.  He  Is  not  enjoined,  and 
he  does  not  violate  any  Injunction.  If  he 
Is  guilty  of  contempt  at  all,  it  is  probably 
a  criminal  offense  and  indictable,  an  ob- 
struction of  public  Justice,  and  such  con- 
tempts are  not  only  punishable  by  indict- 
ment, but  they  are  punishable  by  the  power 
of  this  court  If  such  were  not  the  case, 
oftentimes  the  process  of  this  court  could 
be  defied,  and  Its  remedial  agencies  rendered 
Inoperative  by  the  voluntary  unlawful  act 
of  IndlTlduals  who  assume  to  step  in  and 


prevent  the  accomplishment  of  objects  which 
the  court  has  said  shall  be  accomplished 
in  a  suit  between  parties.  The  rules  of  law 
governing  this  sort  of  contempt  and  the 
power  of  the  coiu:t  to  punish  It  are  perhaps 
more  fully  set  forth  and  discussed  than  in 
any  other  case  in  the  recent  English  case  of 
Seward  v.  Patterson  (1897)  1  Chancery,  645. 
In  that  case,  however,  the  party  who  was 
punished  was  found  guilty  of  aiding  and 
abetting  the  defendant  who  was  found 
guilty  of  violating  the  injunction  of  the 
court.  That  is  a  most  Important  circum- 
stance which  does  not  exist  in  this  case. 
The  English  court  sustained  its  power  to 
punish  this  outsider  for  taking  part  in  con- 
duct that  was  violative  of  its  injunction,  and 
it  distinctly  points  out  that  It  did  not  punish 
the  man  for  violating  the  injunction,  be- 
cause no  injunction  was  Imposed  upon  htm. 
They  punished  him  because  his  conduct 
tended  to  obstruct  the  administration  of 
Justice,  to  thwart  the  court  in  Its  effort  to 
administer  Justice;  but  the  fact  remained 
that  the  party  thus  punished  was  aiding 
and  abetting  a  defendant  who  was  found 
guilty  of  violating  the  injunction.  In  other 
words,  there  was  in  that  case  a  violation 
of  the  injunction  of  the  court  by  a  defend- 
ant punishable  as  such,  and  this  outsider's 
conduct  was  in  the  way  of  aiding  and  abet- 
ting that  violation.  It  will  be  observed  that 
in  the  case  before  this  court  there  is  no 
violation  of  the  injunction.  No  defendant, 
no  person,  charged  by  this  writ  with  the 
duty  of  obeying  its  mandate  has  violated  the 
Injunction.  Three  outsiders  have  come  in 
as  volunteers,  have  done  acts  which  are 
precisely  the  same  as  those  acts  which 
were  enjoined  In  the  suit  That  is  all. 
Well,  I  do  not  say  that  notwithstanding 
the  absence  In  this  case  of  any  violation  of 
the  injunction,  persons  pursuing  conduct 
such  as  these  three  defendants  pursued  may 
not  be  punishable.  I  do  not  have  to  decide 
this  novel  point  and  I  feel  It  is  my  duty  to 
refrain  from  doing  so  because  we  may  con- 
cede that  the  court  has  such  power,  and  that 
such  power  Is  necessary  in  order  to  the  ad- 
ministration of  Justice,  in  order  to  the  ac- 
complishment of  those  great  beneficial  ob- 
jects secured  by  the  preventive  remedy  of 
injunction. 

There  is  great  force  In  the  position  that, 
if  the  complainants  in  this  case  obtained  an 
Injonctiop  against  three  police  offlcers  of 
RIdgefleld  Park,  after  the  full  force  and 
effect  of  the  injunction  had  been  advertised 
and  widely  known  and  the  village  and  its 
legal  advisers  had  had  opportunity  to  look 
Into  the  matter,  three  other  police  officers 
would  be  guilty  of  contempt  U  they  volun- 
teered to  do  the  very  things  which  they 
knew  had  been  enjoined  and  which  they 
had  eveiy  reason  to  expect  the  court  would 
enjoin  them  from  doing.  There  is  great 
force  in  the  argument  that  If  a  second  in- 
junction should  be  got  out  against  the  new 
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set  of  officers,  three  others  who  the  next 
day  should  undertake  to  pursue  the  same 
line  of  conduct  would  be  liable  to  proceed- 
ings for  contempt  If  that  were  not  so  In 
the  Tery  class  of  cases  to  which  this  be- 
longs, the  whole  remedial  power  of  the  Court 
of  Chancery  could  be  absolutely  thwarted 
by  relays  of  offenders  who  would  come  In 
to  do  the  acts  which  they  knew  right  well 
had  been  enjoined  in  the  case  of  their 
brethren,  and  knew  right  well  would  be 
enjoined  again,  If  opportunity  afforded.  But 
before  any  such  power  should  he  exercised 
by  this  court,  the  case  ought  to  be  made 
plain  beyond  the  shadow  of  a  dohbt;  the 
court  should  proceed  with  the  utmost  cau- 
tion in  proceedings  for  contempt  in  this  class 
of  cases.  Now,  here  we  have  three  men  who 
appear  to  be  reputable  law-abiding  citizens 
charged  with  the  administration  of  law  in 
their  locality.  They  acted  In  this  matter 
without  any  motive  of  personal  gain,  and 
that  is  a  most  important  consideration  in 
determining  whether  parties  are  guilty  of 
contempt  of  the  power  of  this  court  They 
acted  under  a  mistaken  but  honest  intention 
to  subserve  the  public  interest,  to  protect 
the  public  right  and  the  public  property. 
They  are  not  defendants,  as  I  said,  In  the 
Injunction,  and  I  have  noted  that  the  injunc- 
tion was  only  brought  to  their  notice  at  the 
time  when  they  began  to  do  the  things  com- 
plained of,  when  they  were  making  these 
arrests.  It- would  be  very  harsh  to  say  that 
these  three  men,  these  honest  constables, 
who  were  not  lawyers,  were  bound  to  take 
the  copy  of  the  Injunction,  which  was  thrust 
upon  them  in  the  heat  and  excitement  of 
the  making  of  these  arrests,  and  read  it  and 
arrive  at  a  correct  idea  of  its  legal  effect  and 
scope,  and  to  discover  that  they  would  have 
to  practically  obey  the  Injunction  although 
they  were  not  parties  to  the  writ,  and  be- 
cause they  did  not  do  these  things  they  must 
be  charged  with  the  actual  criminal  intent 
to  defy  the  power  of  the  Court  of  Chancery. 
I  am  very  sure  that  I  cannot  recall  all  the 
considerations  which  occurred  to  me  as  con- 
trolling this  motion  to  have  these  men  pun- 
ished for  contempt,  but  I  think  that  I  hav« 
Indicated  the  leading  reasons. 

My  conclusion  is  that  there  was  no  In- 
tentional willful  effort  on  the  part  of  these 
defendants  to  thwart  the  power  and  process 
of  the  Court  of  Chancery.  They  acted  rash- 
ly but  they  acted  In  good  faith.  Of  course, 
if  men  knowingly  do  anything  the  effect  of 
which  is  unlawful,  they  are  generally  char- 
ged with  intending  to  do  what  has  naturally 
followed  as  the  result  of  their  conduct;  but 
in  punishing  for  contempt  I  think  generally 
there  must  be  an  evil  mind  in  order  to  find 
a  criminal  intent,  and  that  is  what  I  think 
is  necessary  in  this  case.  There  must  be 
an  actual  intent  to  do  wrong,  an  actual  in- 
tent to  thwart  the  power  of  the  court.  I  do 
not  find  such  an  Intent  in  this  case,  and 


therefore  reach  the  result  that  the  three 
defendants  are  not  guilty.  I  think  In  rela- 
tion to  this  matter  of  contempt  there  should 
be  no  order  for  costs.  The  defendants  are 
found  not  guilty  of  actual  intent  to  defy  the 
power  of  the  court  but  they  are  not  with- 
out blame.  There  to  no  question  about  that 
They  took  the  injunction  papers  and  put 
them  In  their  pockets.  They  refrained  from 
reading  them.  A  strong  argument  can  be 
made  that  they  are  guilty  of  very  rash  and 
imprudent  conduct,  which  warranted  the 
proceedings  which  were  taken  to  have  them 
punished  for  contempt,  and  therefore  I  think 
I  will  make  no  order  for  costs. 


THOMPSON  et   al.    v.   DYER   et  al. 

(Supreme  Judicial   Court  of  Maine.    Oct   14, 
1905.) 

1.  OABNISmiENT  —  TBUSTEE     PROCESS  —  OlS- 

CLOsuBE  OF  Tbustke— Costs. 
One  summoned  as  trustee  of  the  principal 
defendant  in  an  action  should  file  his  answer, 
and  submit  to  examination  at  the  return  term. 
If  he  fails  to  do  so  without  rea»onabIe  excuse, 
he  is  liable  to  the  plaintiff  for  all  costs  after- 
wards arising  in  the  suit.  If  the  judgment  in 
the  action  be  for  the  plaintiff. 

[Ed.  Note. — For  cases  in   point  see  vol.  24, 
Cent.  Dig.  Qamisbment  (  877.] 

2.  Savk— Plea. 

The  usual  formulary  statement  even  if 
upon  oath,  that  at  the  time  of  the  service  of 
the  writ  upon  him,  the  person  summoned  as 
trustee  did  not  have  in  his  bands  any  goods, 
effects,  or  credits  of  the  principal  defendant  is 
not  the  disclosure  (the  discovery),  but  is  in  the 
nature  of  a  plea,  to  be  sustained  or  overruled 
according  to  the  evidence  adduced  in  the  dia- 
closure,  or  otherwise.  . 
8.  Sake— DiscLOsiTBB. 

The  disclosure  of  a  person  summoned  as 
trustee  must  be  complete  and  explicit,  contain- 
ing statements  of  facts,  and  not  conclusiops 
of  law.  Every  statement  that  be  desires  to 
have  considered  as  evidence  must  l>e  direct  and, 
under  the  sanction  of  his  oatti,  at  least  that  he 
believes  it  to  be  true. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Garnishment,  {{  268,  269.] 

4.  Same. 

In  making  his  disclosure,  the  trustee  may 
refer  to  books,  papers,  etc.,  and  thus  make  their 
contents  part  of  his  disclosure,  but  the  refer- 
ence must  be  so  definite  and  specific  that  the 
court  may  know  from  the  disclosure  alone  what 
is  referred  to. 

[Ed.  Note. — For  cases  in  point  see  voL  24, 
Cent  Dig.  Garnishment,  {  269.] 

6.  Same. 

He  may  refer  to  and  adopt  the  statements 
of  others  made  to  him  or  in  their  testimony, 
but  in  such  case  he  must  make  oath  that  such 
statements  are  true,  or  that  he  believes  them 
to  be  true. 

[Ed.  Note. — For  cases  in  point  see  voL  24, 
Cent  Dig.  Garnishment,  §§  268,  269.] 

6.  Same— Accounting  bt  Tbustbb. 

When  it  is  made  to  appear  that  before  the 
service  of  the  writ  upon  him  the  trustee  had 
in  his  hands  goods,  effects,  and  credits  in- 
trusted to  him  by  the  principal  defendant 
he  must  fully  and  particularly  account  for  all 
such,  if  he  would  avoid  being  charged  generally. 
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7.  Samk— AssionuKRT  fob  Benkfit  or  Obbd- 

TTOBS— lilABILITlKS   OF  ASBIONEE. 

One  who  accepts  an  assignment  as  assignee 
<or  the  b^efit  of  creditors  becomes  the  trustee 
of  the  assignor  as  to  all  goods,  effects,  and 
credits  so  assigned,  even  though  be  does  not 
take  actual  i)er8onal  possession  of  them.  He 
will  be  charged  as  such  trustee  unless  he  fully 
accounts  for  them. 
&  Same. 

The  fact  that  all  such  goods,  effects,  and 
credits  so  assigned  were  taken  possession  of  by 
an  attorney  appointed  by  the  assignee,  and  that 
•ach  attorney  undertook  the  sole  management 
of  them  under  the  assignment,  does  not  relieve 
the  assignee  from  liability  to  be  charged  as 
trustee.  All  the  acts  of  the  attorney  in  the 
premises  are  presumably  his  acts. 
■9.  Sake— DiscLosuBE. 

A  statement,  even  upon  oath,  by  such 
attorney,  showing  a  foil  accounting  for  all  such 
goods,  effects,  and  credits,  cannot  be  considered 
upon  the  question  of  charging  the  assignee  as 
trustee,  onless  the  latter  makes  such  statement 
a  part  of  his  disclosure  under  his  oath  that  at 
least  he  believes  it  to  be  true,  or  unless  an  issue 
has  been  formed  by  some  appropriate  allegation. 

10.  Save— Statement  as  E^rIDBNCK. 

A  statement  in  a  trustee  disclosure  is  evi- 
dence, and  not  an  allegation  under  the  statute. 
Bev.  St  c.  88,  Sg  30,  31.  The  allegation  which 
must  be  made  to  let  in  evidence  other  than  the 
disclosure  must  be  additional  to,  outside  of, 
the  disclosure  proper. 

11.  Same    —    iNSUFFioiBirr    Dibolobubk   — 
Effect. 

In  this  case  the  trustee  admits  that  before 
the  service  of  the  writ  upon  him  he  had  ac- 
cepted an  assignment  of  certain  goods,  effects, 
and  credits  of  the  principal  defendant,  and  it 
Is  held: 

(1)  That  the  statement  of  his  attorney, 
though  npon  oath,  and  In  the  form  of  a  deposi- 
tioo,  cannot  be  received  as  evidence  for  want 
of  the  statutory  allegation  by  either  party. 

(2)  That  it  cannot  be  considered  as  a  part 
of  the  trustee's  disclosure,  though  referred  to 
in  it,  because  the  trustee  has  not  made  oath 
that  such  statement  is  true,  or  that  be  believes 
It  to  be  true. 

(3)  That  the  trustee's  disclosure  is  not  suffi- 
ciently direct,  full,  and  explicit  to  relieve  him 
from  liability  as  trustee. 

(4)  Tliat  he  must  be  charged  generally,  the 
amount  to  be  determined  on  scire  facias  when 
he  may  make  further  disclosure,  and  perhaps 
be  then  relieved  except  from  costs. 

(Official.) 

Exceptions  from  Supreme  Jadlcial  Coort, 
Washington  County. 

Action  by  Cyrus  Thompson  and  others 
against  Minnie  A.  Dyer.  Frank  L.  Shaw 
was  served  as  trustee. 

Assumpsit  on  account  annexed  for  mer- 
chandise sold  and  delivered  by  plaintiffs  to 
principal  defendant  previous  to  October  6, 
1890,  amounting  to  ^6.11,  and  interest 
thereon  to  date  of  writ,  amounting  to  $6.43, 
the  total  amount  of  the  account  annexed  be- 
ing $282.54. 

Frank-  L.  Shaw  of  Machlas  was  alleged 
In  the  writ  to  be  trustee  of  the  goods,  effects, 
and  credits  of  the  principal  defendant. 

Service  was  duly  made  on  the  trustee  on 
February  8,  1900.  The  writ  was  returnable 
to  the  April  term,  1900,  of  the  Supreme  Ju- 
dicial Court  In  and  for  Washington  County, 


and  was  duly  entered  at  said  term.  Tbe 
principal  defendant  was  duly  defaulted. 

No  disclosure  was  filed  by  the  trustee  at 
tbe  return  term,  and  the  trustee,  although 
a  resident  of  the  county  of  Washington,  In 
which  the  writ  was  returnable,  neglected 
without  reasonable  excuse  to  appear  and  sub- 
mit to  examination  at  the  return  term. 

No  disclosure  was  filed  by  the  trustee  until 
the  April  term,  1901,  of  said  court.  At  tbe 
April  term,  1902,  of  said  court  said  trustee 
filed  a  further  disclosure,  and  at  the  April 
term,  1903,  of  said  court  said  trustee  filed  a 
further  disclosure.  At  the  hearing  on  these 
disclosures,  tbe  deposition  and  "additional 
statement"  of  W.  R.  Pattaugall,  attorney 
for  the  trustee,  were  offered,  and  received 
in  evidence  against  objection.  Upon  said  dis- 
closures, deposition,  and  "additional  state- 
ment," the  presiding  justice  discharged  tbe 
trustee,  although  without  costs.  Thereupon 
the  plaintiffs  excepted  to  the  rulings  and 
decision  of  tbe  presiding  justice.  Exceptions 
sustained. 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
ERY, STROUT,  SAVAGE,  and  POWERS,  JJ. 

J.  H.  Gray  and  Albert  S.  Woodman,  for 
plaintiffs.  W.  R.  Pattaugall,  for  defendant 
and  trustee. 

EMERT,  3.  The  contest  In  this  case  Is 
wholly  over  the  liability  of  Mr.  Shaw,  sum- 
moned as  trustee  of  the  principal  defendant 
The  writ  was  served  upon  him  February  9, 
1900,  returnable  at  the  next  April  term  of 
court  In  Washington  county,  where  Mr.  Shaw 
resided.  He  filed  no  disclosure,  nor  did  be 
appear  and  stibmlt  to  examination  at  that 
term,  and  nothing  appears  to  have  been  done 
In  this  case  until  tbe  April  term,  1901,  when 
Mr.  Shaw  filed  the  usual  formulary  state- 
ment that  at  the  time  of  the  service  of  the 
writ  upon  him  he  had  not  In  his  hands  any 
goods,  effects,  or  credits  of  the  principal  de- 
fendant, and  thereof  submitted  himself  to 
examination  upon  oath.  It  does  not  appear 
that  any  notice  of  this  was  given  the  plain- 
tiff  or  his  attorney,  as  required  by  court  rule 
zU  (20  Atl.  zlv).  Butler  v.  Starrett,  52 
Me.  281.  Under  these  circumstances,  this 
statement  or  "denial  must  be  considered  In 
the  nature  of  a  plea,  which  Is  to  be  sustained 
by  answers  to  interrogatories  propounded 
by  the  plaintiff."  Toothaker  v.  Allen,  41  Me. 
324.  Tbe  person  summoned  as  trustee  Is  not 
to  determine  the  question  of  his  liability. 
Id. 

Tbe  principal  defendant  was  defaulted, 
and  the  case  remained  on  the  docket  with 
nothing  further  done,  so  far  as  appears,  until 
tbe  April  term.  1902,  when  Mr.  Shaw  filed 
what  is  called  In  the  report  "a  further  dis- 
closure," consisting  of  questions  and  answers. 
It  Is  not  stated  which  party  put  the  questions, 
but  from  their  character  it  would  seem  that 
they  were  put  by  Mr.  Shaw's  own  attorney. 
Nothing  further  appears  to  have  been  done 
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tUI  the  April  term,  1904,  wben,  the  Judgment 
of  the  conrt  upon  the  question  of  hie  liability 
as  trustee  being  asked,  Mr.  Shaw  offered  as 
an  additional  disclosure  a  statement  of  Infor- 
mation received  from  his  attorney  as  to  his 
(the  attorney's)  doings.  This  statement  was 
received,  and  presumably  considered,  against 
the  plaintiffs  objection.  Mr.  Shaw  also  offer- 
ed as  evidence  to  be  considered  the  deposition 
of  his  attorney,  which  was  admitted  against 
the  plaintiff's  objection. 

The  first  question  is  whether  this  state- 
ment of  Mr.  Shaw  can  be  considered  as  a  dis- 
closure, or  as  evidence  in  determining  the 
question  of  his  liability  as  trustee.  We  think 
it  cannot,  for  the  sufficient  reason  that  it  Is 
merely  a  statement  of  what  a  third  party  had 
told  him.  It  contains  no  allegation  of  fact 
purporting  to  be  within  his  own  knowledge. 
If  offered  as  a  deposition  upon  an  issue  form- 
ed, no  part  of  it  could  be  read  in  evidence 
for  that  obvious  reason.  True,  a  person 
summoned  as  trustee  may  incorporate  in  his 
disclosure  the  statements  of  another  made  to 
him,  but  to  give  them  any  force,  or  to  have 
them  considered,  he  must  adopt  them  as  his 
own  statements  on  oath,  or  must  at  least 
declare  on  oath  bis  belief  in  their  truth. 
Wlllard  V.  Sturtevant,  7  Pick.  194;  Kelly  v. 
Bowman,  12  Pick.  383 ;  Parker  v.  Wright,  66 
Me.  392.  In  this  disclosure  Is  no  such  In- 
corporation or  adoption,  nor  any  allegation 
in  the  disclosure  or  the  Jurat  that  Mr.  Shaw 
believes  the  statement  to  be  true.  The  Jurat 
Is  simply  "subscribed  and  sworn  to."  This  is 
merely  an  oath  that  the  statements  were 
made  to  him,  not  that  he  believed  them.  The 
law  attributes  great  weight  to  the  disclosure 
of  a  trustee  properly  made,  and  hence  the 
plaintiff  Is  entitled  to  have  the  conscience  of 
the  trustee  thoroughly  searched,  in  the  fear 
of  spiritual  and  temporal  penalties  for  per- 
jury. If  a  trustee  be  allowed  to  introduce 
into  his  disclosure  the  statements  of  others 
made  to  bim,  without  making  oath  at  least 
that  he  believes  them  to  be  true,  the  plaintiff 
has  no  benefit  from  the  conscience  of  the 
trustee. 

The  next  question  Is  as  to  the  admissibility 
In  evidence  of  the  deposition  of  the  attorney, 
Mr.  Pattangall.  We  think  it  was  not  ad- 
missible. Formerly  nothing  was  admissible 
unless  contained  lo  the  disclosure,  or  made  a 
part  of  it  under  the  oath  of  the  trustee. 
Hawes  v.  Langton,  8  Pick.  67.  The  statute 
(Rev.  St  c.  88,  {  30)  now  provides  that  either 
party  "may  allege  and  prove  any  facts  ma- 
terial," etc.  Such  facts  must  be  alleged  in 
some  statement  or  plea  before  evidence  of 
them  outside  of  the  disclosure  can  be  receiv- 
ed. Pease  v.  McKusIck,  25  Me.  73 ;  Schwartz 
V.  Flaherty,  99  Me.  463,  59  Atl.  737.  In  this 
case  there  was  no  Issue  raised  upon  which 
any  evidence  outside  of  the  di.sdosure  could 
be  received.  Nothing  In  the  discloswe  had 
been  denied  by  the  plaintiff.  No  fact  outside 
of  the  disclosure  had  been  alleged  or  set  up 
by  either  party.    No  question  of  fact  had 


beai  put  In  issue.  The  only  question  was, 
what  conclusion  of  law  followed  firom  the 
answers  and  statements  made  by  Mr.  Shaw 
under  the  sanction  of  his  oath,  leaving  out 
of  the  account  all  statements  not  supported 
by  his  oath?  The  court,  as  well  aa  the 
parties,  was  confined  to  those  sworn  answers 
and  statements.  Rundlet  v.  Jordan,  8  Me. 
47;  Chase  v.  Bradley,  17  Me.  89  (on  page  94); 
Mlnchin  v.  Moore,  11  Mass.  90. 

It  Is  suggested  that  the  statements  in  the 
disclosure  may  be  regarded  as  an  allegation 
under  the  statute.  We  do  not  think  such 
statement  Is  the  allegation  contemplated  by 
the  statute.  The  term  "allegation'*  has  a 
fixed  technical  meaning  in  law.  It  is  a  term 
I  in  pleading,  not  a  term  In  evidence.  Allega- 
I  tlon  Is  not  contained  in  the  evidence,  but 
,  precedes  it.  Allegation  is  the  formal  aver- 
!  ment  of  a  party  setting  forth  the  issue,  and 
I  what  he  proposes  to  prove.  Schneider  v. 
Rochester,  160  N.  Y.  172,  54  N.  B.  721 ;  Cent 
Diet  The  disclosure  (the  answers  of  the 
trustee  to  Interrogatories)  Is  not  an  allegation 
by  way  of  pleading ;  it  is  a  discovery.  If  the 
trustee  desires  to  introduce  the  statements  of 
other  persons  as  evidence,  he  must  make 
them  a  part  of  his  disclosure  by  reciting 
them  or  Identifying  them,  and  by  making 
oath  that  they  are  true,  or,  at  least,  that  he 
believes  them  to  be  true,  or  else  he  must 
first  make  the  statutory  allegation  by  way 
of  pleading.  The  allegation  required  Is  dis- 
tinct from  the  disclosure.  This  is  made  clear 
by  the  language  of  the  next  section  of  the 
statute  (section  31),  which  says:  "Any  ques- 
tion of  fact  arising  upon  such  additional 
allegations,"  etc.  This  language  Indicates  a 
separate,  additional  allegation  In  the  nature 
of  a  plea.  Again,  no  issue  of  fact  to  be  tried 
under  section  31  can  be  raised  by  any  state- 
ment in  the  disclosure,  since  that  statement 
it  to  be  taken  as  true  until  overcome  by  al- 
legation and  evidence  to  the  contrary.  If  no 
such  allegation  be  made  (and  none  was  made 
in  this  case),  there  is  no  occasion  for  addi- 
tional evidence.  It  Is  dlfllcult  to  see  how 
an  issue  of  fact  can  be  framed  for  trial  under 
section  31,  upon  uncontradicted  statements 
in  the  disclosure. 

It  is  again  suggested  that  the  following 
statement  in  the  disclosure  makes  the  dep- 
osition of  Mr.  Pattangall,  the  attorney,  a 
part  of  the  disclosure,  viz. :  "So  far  as  I 
know,  the  money  was  all  received  by  W. 
R.  Pattangall,  to  whose  testimony  I  would 
refer  you  for  the  facts  of  the  case."  In  the 
first  place,  Mr.  Shaw  does  not  State  that 
Mr.  Pattangall's  testimony  is  true,  or  that 
he  believes  It  to  be  true,  neither  in  the  dis- 
closure proper  nor  in  the  Jurat,  which  latter 
is  simply  "subscribed  and  sworn  to."  In 
the  second  place,  the  reference  is  too  indef- 
inite. The  testimony  alluded  to  is  not  an- 
nexed to  the  disclosure,  nor  referred  to  as 
an  exhibit  Mr.  Shaw  does  not  state  what 
that  testimony  Is,  nor  where  it  can  be  found. 
He  In  no  way  identifies  it,  and  anything 
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made  a  part  of  a  disclosure  must  be  identl- 
lled.  Wniard  v.  Sturtevant,  7  Pick.  19i. 
It  does  not  appear  tbat  the  testimony  bad 
then  been  given.  It  might  be  testimony  to 
be  given.  It  does  not  appear  that  the  tes- 
timony bad  been  filed  or  even  reduced  to 
writing.  There  Is  nothing  to  show  what 
testimony  of  Mr.  Pattangall  Is  to  be  read  as 
a  part  of  tbe  disclosure.  It  Is  a  fundamen- 
tal rule  In  such  procedure  as  this  that  tbe 
dlsdosore  of  a  trustee  must  be  full  and  com- 
plete In  Itself;  that  the  trustee  must  In  bis 
disclosure  Incorporate,  annex,  or  distinctly 
Identify  any  paper  or  statement  be  desires  to 
be  considered,  so  that  tbe  court  will  need  no 
other  Identification.  For  these  reasons,  we 
think  the  deposition  of  Mr.  Pattangall  can- 
not be  regarded  as  a  part  of  the  disclosure. 

Tbe  supposed  disclosure  and  the  deposi- 
tion of  Mr.  Pattangall,  ofTered  at  the  April 
t&noa,  1904,  being  thus  held  Inadmissible,  the 
next  qnestian  is  one  of  law,  viz.,  whether 
upon  tbe  answors  and  statements  In  his 
dlaclosure  at  the  April  term,  1902,  supported 
by  bis  oath,  Mr.  Shaw  Is  chargeable  as  trus- 
tee. In  that  disclosure  he  states  that,  prior 
to  the  service  of  the  writ  upon  him,  the 
principal  defendant,  Minnie  A.  Dyer,  then 
owning  and  possessing  a  store,  a  stock  of  mer- 
chandise, and  also  accounts  due  her  from  vart- 
oofl  parties,  made  to  him  a  written  assignment 
of  all  her  attachable  property  for  tbe  benefit 
of  her  creditors.  This  assignment  Mr.  Shaw 
accepted  and  signed.  Tbe  instrument  of  as- 
signment, dated  October  6, 1899.  was  express- 
ly made  a  part  of  the  disclosure  as  "Trustee 
Exhibit  X."  By  Its  terms.  Mr.  Shaw  engaged 
to  sell  and  dispose  of  ail  the  assigned  prop- 
erty, collect  the  accounts,  and  make  propor- 
tional distribution  among  such  creditors  of 
Mrs.  Dyer  as  should  become  parties  to  the  as- 
signment, and  pay  the  surplus  to  Mrs.  Dyer. 

Upon  this  statement,  taken  by  Itself,  Mr. 
Sbaw  would  be  chargeable  as  trustee  of  Mrs. 
I>yer,  the  principal  defendant,  since  by  the 
assignment  goods,  etTects,  and  credits  of  Mr& 
Dyer  "were  Intrusted  to  and  deposited  In 
his  possession."  Ward  t.  Lamson,  6  Pick. 
858;  Morse  v.  Bebee,  2  Allen,  466;  Whitney 
V.  Kelley,  67  Me.  377.  It  placed  the  burden 
on  blm  to  clear  himself  from  liability,  and 
to  do  so  by  clear,  full,  and  direct  statements. 
Haynes  v.  Thompson.  80  Me.  125,  128,  18  Atl. 
276.  "No  presumption  Is  to  be  made  In  bis 
favor."  Ripley  v.  Severance,  6  Pick.  474,  477, 
17  Am.  Dea  397.  "Every  doubtful  state- 
ment Is  to  be  received  as  indicative  that  be 
could  not  truly  make  one  which  would  re- 
lieve the  case  from  doubt"  Lamb  v.  Manu- 
facturing Co.,  18  Me.  188.  "Tbe  burden  of 
discharging  himself  by  clear  and  definite 
statements  devolves  upon  the  trustee." 
Whitney  v.  Kelley,  67  Me.,  at  page  379.  See 
also.  Fertilize  Co.  ▼.  Spauldlng,  08  Me.  07, 
44  AtL   871. 

Recnrring  again  to  the  contents  of  tbe 
disclosure,  Mr.  Shaw  simply  states  that, 
despite  the  assignment  and  bis  engagement 


under  It,  none  of  the  property  ever  came 
Into  bis  possession  or  under  his  controL 
His  statement  Is  aa  follows:  "I  never  took 
possession  of  any  of  tbe  property,  but  Im- 
mediately after  receiving  the  assignment, 
I,  together  with  Minnie  A.  Dyer,  employed 
Messrs.  Pattangall  &  Leathers  as  attorneys, 
and  we  left  Minnie  A.  Dyer's  matters  entire- 
ly with  them.  About  tbe  disposal  of  the 
personal  property  and  the  accounts,  I  know 
nothing.  •  •  •  I  personally  never  re- 
ceived any  mon^  under  or  by  reason  of  tbe 
assignment" 

Tbe  fact  thus  stated  does  not  relieve  Mr. 
Shaw  from  his  liability  he  Incurred  to  Mrs. 
Dyer  and  her  creditors  under  the  assignment 
Messrs.  Pattangall  &  °  Leathers  were  his 
agents,  appointed  by  him,  though  with  Mrs. 
Dyer's  approval.  Their  possession  of  tbe 
property  was  bis  possession.  Their  acts  over 
it  were  bis  acts.  By  tbe  assignment  of  Mrs. 
Dyer,  goods,  effects,  and  credits  were  "In- 
trusted to  and  deposited  In  his  possession." 
By  permitting  or  directing  bis  agent  or  at- 
torney to  take  possession  and  dispose  of 
them,  be  has  not  divested  himself  of  his 
liability  to  account  for  them.  Ward  v.  Lam- 
son, 6  Pick.  358.  True,  If  the  agents  In  this 
case  proved  faithless,  it  might  perhaps  be 
a  defense  for  Mr.  Sbaw  against  Mrs.  Dyer 
that  she  bad  approved  of  their  appointment ; 
but  no  such  thing  Is  stated  in  the  disclosure. 
So  far  as  appears,  the  attorneys  still  have  all 
the  property,  or  Its  proceeds.  It  was  Mr. 
Shaw's  duty  to  know  and  Inform  the  court 
what  had  been  done  by  his  agents  In  the 
premises. 

Tbe  result  la  that,  upon  tbe  disclosure  to 
which  we  are  confined,  Mr.  Shaw  must  be 
charged  generally  as  trustee.  If  In  fact  be 
had  no  goods,  effects,  or  credits  of  Mrs.  Dyer 
In  his  bands,  either  actually  or  constructive- 
ly, at  the  date  of  the  service  of  the  writ  upon 
bim,  he  has  not  yet  shown  it  by  legal  evi- 
dence adduced  in  the  manner  provided  by 
law.  He  has  not  yet  stated  discharging  facts 
In  his  disclosure,  nor  has  he  yet  opened  any 
door  for  the  statements  of  other  persons. 
Upon  scire  fadas,  be  will  undoubtedly  have 
the  opportunity  to  make  as  full  and  clear  and 
detailed  a  disclosure  as  may  be  required,  or 
as  he  may  desire,  and  to  make  the  statements 
of  Mr.  Pattangall  a  part  of  that  disclosure,  or 
to  open  a  door  for  their  admission  otherwise. 
If  It  shall  then  appear  that  be  is  not  really 
chargeable,  be  will  be  discharged.  No  Injus- 
tice will  be  done  blm  If  he  will  take  tbe 
course  prescribed  by  tbe  law  for  bringing  tbe 
facts  before  the  court 

The  last  question  presented  by  the  excep- 
tions Is  that  of  costs.  Rev.  St  c.  88,  (  19. 
provides  as  follows:  "Sec  19.  If  a  person 
resident  In  the  county  In  which  the  writ  is 
returnable.  Is  summoned  and  neglects  to  ap- 
pear and  submit  to  examination  at  the  re- 
turn term  without  reasonable  excuse,  he  la 
liable  for  all  costs  afterwards  arising  In  the 
suit  to  be  paid  out  of  bis  own  goods  or  estate 
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if  Judgment  Is  rendered  for  the  plaintiff;  un- 
less paid  ont  of  the  goods  or  effects  In  bis 
hands  belonging  to  the  prindpal."  Mr.  Shaw 
was  resident  in  the  county,  but  did  not  ap- 
pear and  submit  to  examination  at  the  return 
term.  This  neglect  was  adjudged  by  the  pre- 
siding Justice  to  be  "without  reasonable  ex- 
cuse." Being  charged  as  trustee,  he  must 
also  be  adjudged  liable  for  costs  arising  after 
the  return  term,  if  Judgment  be  finally  for 
the  plaintiff. 

The  Judgment  of  the  court  Is : 

Exceptions  sustained. 

Trustee  charged  generally.  If  plaintiff  re- 
covers Judgment,  he  shall  recover  against 
trustee  costs  arising  after  the  return  term. 


STATE  V.  DUANB. 

(Supreme  Judicial  Court  of  Maine.    Nov.  16, 
1905.) 

1.  Seakches   and   Seizubes  —  Designatinq 
Thbeb  Places  in  one  Wabbant. 

A  single  search  warrant  cannot  be  lawfully 
issued  to  search  more  than  one  place.  If  the 
warrant  contains  a  description  of  more  than 
one  place  to  be  searched,  it  is  invalid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Searches  and  Seizures,  8  2.] 

2.  Same   —   Wasbant    —   Descbiftioit    or 
Premises. 

When  a  warrant  In  describing  the  place  to 

be  searched,  describes,  as  it  reads,  three  places, 
each  occupied  by  a  different  person,  thongh  all 
three  places  are  adjoining;,  the  court  cannot 
read  into  the  warrant  words  not  therein  written, 
to  show  the  other  two  places  were  named  simply 
as  boundaries  of  the  place  occupied  by  the 
respondent. 
8.  Intoxicating    Liquobb — Complaint — Sn- 

ZITBE — DEMUBBEB. 

A  demurrer  to  a  complaint  and  warrant  will 
reach  defects  in  the  warrant,  as  well  as  those 
in  the  complaint. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Lincoln  County. 

James  A.  Duane  was  convicted  of  keep- 
ing liquors  for  unlawful  sale. 

Under  the  provisions  of  section  49  Qf 
chapter  29  of  the  Revised  Statutes,  on  a 
complaint  made  by  W.  R.  Walter,  a  Lincoln 
county  trial  Justice  Issued  a  search  and 
seizure  warrant,  commanding  the  officer  to 
search  the  premises  therein  designated  for 
Intoxicating  liquors  alleged  to  be  kept  there- 
in, and  intended  for  unlawful  sale  by  defend- 
ant, Duane,  and.  If  any  such  liquors  were 
found,  to  seize  the  same,  and  arrest  the  de- 
fendant. The  officer  made  search,  as  com- 
manded, found  certain  intoxicating  liquors, 
arrested  the  defendant,  and  brought  him  be- 
fore the  trial  Justice  for  trial.  The  trial 
Justice,  upon  hearing,  found  the  defendant 
guilty  of  keeping  and  intending  the  liquors 
for  unlawful  sale,  and  ordered  the  defendant 
to  pay  a  fine  of  $100  and  costs.  The  de- 
fendant appealed.  In  the  appellate  court 
the  defendant  demurred  to  the  complaint 
and  warrant  The  demurrer  was  overruled 
*>y  the  presiding  Justice,  and  thereupon  the 


defendant   excepted.    Bzc^tlons   sustained- 
Argued  before  EMERY,  WHITEHOUSB, 
STROUT,  POWERS,  PBABODT,  and  SPBAS 
JJ. 

John  W.  Brackett,  Co.  Atty.,  for  tbe 
State.    Wm.  H.  Miller,  for  defendant 

EMERY,  J.  The  use  of  what  is  known 
as  "general  warrants"  for  search  had  become 
so  oppressive  under  royal  authority,  tbe 
people  of  Maine,  in  common  with  those  of 
other  states,  undertook  to  safeguard  tbem- 
selves  against  tbem  by  tbe  constitutional 
provision  that  "no  warrant  to  search  any 
place  or  seize  any  person  or  thing  shall  Is- 
sue without  a  special  designation  of  tbe 
place  to  be  searched."  Const  Ma  art  1, 
I  5;  Rev.  St  c  133,  {  14.  In  the  warrant 
In  this  case  the  "special  designation  of  tbe 
place  to  be  searched"  is  as  follows:  "A 
certain  bnlldlng,  and  its  appurtenances  there- 
unto belonging,  known  as  Hotel  Davis,  used 
and  occupied  by  said  Duane  [the  respondent] 
as  a.  dwelling  house  in  part  and  In  part  as  an 
Inn,  situated  on  the  south  side  of  Main  street, 
in  the  village  of  Waldoboro,  in  said  Waldo- 
boro,  and  the  premises  occupied  by  Edwin  O, 
Clark  on  the  east  side,  and  the  premises 
occupied  by  6ardln»  J.  Nash  on  the  west 
side,  of  said  building."  Tbe  return  of  tbe 
officer  on  tbe  warrant  Is  this:  "By  virtue 
of  tbe  within  warrant,  I  have  entered  tbe 
within  described  premises  and  searched  tbe 
said  premises,"  etc. 

As  it  reads,  the  warrant  assumes  to  an- 
thorize  and  even  direct  a  search  of  three  dis- 
tinct premises,  each  occupied  by  a  different 
person.  This  makes  it  a  species  of  general 
warrant  If  a  magistrate  can  lawfully  is- 
sue a  single  warrant  upon  a  single  com- 
plaint to  search  three  distinct  premises,  eacb 
occupied  by  a  different  person,  be  can  law- 
fully issue  a  single  warrant  fqr  tbe  searcb 
of  any  number  of  premises  each  occupied  by 
a  different  person.  This  would  practically 
be  a  return  to  that  system  of  general  war- 
rants so  emphatically  forbidden  by  the  Con- 
stitution and  statute.  This  court,  in  State 
V.  Robinson,  33  Me.  664,  in  speaking  of  search 
warrants,  said  (per  Sbepley,  C.  J.):  "That 
cannot  be  considered  a  special  designation  of 
the  place  [to  be  searched]  which  If  used  in  a 
conveyance  would  not  convey  it,  and  wblcta 
would  not  confine  the  search  to  one  building 
or  place."  We  think  this  the  true  interpre- 
tation of  tbe  Constitution  and  statute. 

The  counsel  for  tbe  state  contends  that 
really  only  one  place  is  described  in  the  war- 
rant (the  Hotel  Davis),  and  that  the  Clark 
and  Nash  premises  were  named  simply  as 
boundaries  of  the  hotel  lot  on  either  side. 
Unfortunately  for  this  contention,  there  are 
in  tbe  warrant  no  words  such  as  "between" 
or  "bounded  by,"  or  other  words  indicating 
that  the  Clark  and  Nash  premises  were 
boundaries  merely,  and  were  not  to  be  search- 
ed. Those  premises  cannot  be  excluded  from 
the  scope  of  the  warrant  without  reading 
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Into  tb»  warrant  Important  words  not  found 
tbeK.  Even  If  Buch  words  could  be  reed 
into  sQcb  a  description  In  a  deed  without 
baring  the  deed  reformed  In  equity,  they 
cannot,  under  any  rule  of  criminal  pleading, 
be  read  Into  so  sharp  and  summary  a  crim- 
inal process  as  a  search  warrant 

The  demurrer  Is  to  the  warrant,  as  well 
u  the  complaint,  and  we  think  It  must  be 
mstained. 

Exceptions  sustained. 

Demurrer  sustained. 

Warrant  adjudged  invalid. 


WINSTED  SAVINGS  BANK  t.  TOWN  OF 
NEW    HARTFORD    et    al. 

(Sopreme  Court  of  Errors  of  Oonnecticnt 
Nov.  7,  1905.) 

1  Schools  ard  Schooi.  Disntiois— Obokbb— 

ISTEBCST. 

Where  it  was  intended  by  the  parties  that 
loans  evidenced  by  acbool  orders  stating  no  time 
of  payment  should  be  carried  by  the  plaintiff 
la  eoDtinning  obligations,  and  a  collateral 
agreement  was  made  fixing  the  Interest  there- 
on, the  orders  drew  interest  at  the  contract 
rate  until  plaintiff  demanded  payment,  brought 
•nit,  or  the  orders  were  paid. 

1  SAITB— IHTKSEST  AITKB  MATUBITT. 

Where  school  orders,  payable  on  demand  by 
virtue  of  a  collateral  agreement,  drew  only  4 
per  cent,  interest  before  maturity,  the  holder, 
after  having  brought  suit  thereon,  was  entitled 
to  recover  damages  at  the  rate  of  6  per  cent, 
from  the  commencement  of  the  action  to  the 
date  of  the  judgment. 

8.  Same  —  Consolidation  or  Distbiots  — 
Debts— LiABiLiTT  of  Town. 

Gen.  St.  1888, 1  2193,  authorizes  each  town 
at  its  option  to  abolish  the  school  districts  and 
parts  of  districts  therein  and  assume  the  man- 
igement  and  control  of  the  schools,  and  con- 
ititnte  itself  a  single  consolidated  school  dis- 
trict Section  2198  declares  that  on  the  afDrm- 
atire  vote  of  the  town  to  abolish  th<!  school 
districts  therein,  etc.,  it  shall  assume  the 
property  of  such  districts  and  be  responsible 
for  their  debts.  Held,  that  on  the  abolition  of 
the  school  districts  in  a  town,  the  town  became 
absolutely  liable  for  the  debts  of  the  districts, 
tbongh  there  was  no  equitable  adjustment  of 
property  rights  and  liabilities  as  between  the 
taxpayers  of  the  several  districts,  etc.,  as  pro- 
vided by  sections  2198,  2206;  such  provisions 
b*ing  mere  details  for  the  equitable  comple- 
tion of  the  consolidation,  and  not  conditions 
precedent  to  Its  accomplishment. 
i.  Same— EqtnTT— BISTOPPEL. 

Where  a  town  neglected  to  make  a  needed 
adjustment  of  property  rights  and  liabilities 
as  between  taxpayers  of  several  school  districts 
In  the  town,  which  were  abolished  on  the  town 
constituting  Itself  a  single  consolidated  school 
district  as  provided  by  Gen.  St  1888,  K  2198, 
220B.  the  town,  after  returning  to  the  district 
Btethod  of  maintaining  Its  schools,  was  not  en- 
titled to  object  to  the  payment  of  interest  on 
indebtedness  of  one  of  the  districts  abolished 
during  such  abolition,  because  such  payment 
would  be  inequitable  as  against  taxpayers  of 
other  districts. 

Appeal  from  Superior  Court.  Litchfleld 
County;  Milton  A.  Shumway,  Judge. 

Action  by  tbe  Wlnsted  Savings  Bank 
agahist  the  town  of  New  Hartford  and  others 
to  recover  money  loaned  defendant  school  dls- 
82  A.— 6 


trict  as  evidenced  by  four  school  orAeta.  A 
cross-complaint  was  filed  by  defendant  dis- 
trict against  defendant  town,  and  Judgment 
was  rendered  In  favor  of  plaintUI  as  against 
tbe  district,  and  on  the  cross-complaint  in 
favor  of  the  district  against  tbe  town  to  re- 
cover certain  Interest,  from  which  plaintiff 
and  the  town  appeal.  Reversed  on  plaintiff's 
appeal  and  affirmed  on  the  appeal  of  the 
defendant  town. 

Prior  to  October  4,  1897,  there  were  In  the 
defendant  town  of  New  Hartford  nine  school 
districts  and  three  parts  of  districts.  In 
each  of  said  districts  and  parts  of  districts 
was  a  schoolbouse  and  other  school  property 
belonging  to  the  respective  districts.  Three 
of  the  districts  bad  Outstanding  liabilities. 
The  defendant  school  district  was  one  of 
them.  Its  Indebtedness  was  f  6,500,  represent- 
ed by  four  orders  originally  purchased  and 
now  held  by  tbe  plaintiff,  and  each  of  the 
following  tenor,  to  wit:  "New  Hartford, 
Conn.,  Nov.  15,  1886.  Treasurer  North  End 
School  District:  Pay  to  the  order  of  Wln- 
sted Savings  Bank  two  thousand  dollars,  for 
Renewal  Construction  Acct.  Orders.  F.  A. 
Jewel,  George  E.  Bancroft,  District  Com. 
Accepted  Nov.  15,  1886.  Geo.  A.  Spencer, 
Treas."  Upon  these  orders  |1,500  principal 
had  been  paid.  When  these  orders  were 
taken  by  the  plaintiff  and  tbe  loan  thus  made, 
the  parties  agreed  that  the  interest  thereon 
should  be  at  the  rate  of  4  per  cent,  per  annum. 
Interest  at  said  rate  was  paid  semiannually 
to  November  15,  1898.  No  other  payments 
of  principal  or  Interest  have  been  made.  The 
indebtedness  of  the  other  districts  amounted 
to  $600.  At  the  annual,  town  meeting  of  said 
town,  held  on  October  4,  1897,  it  was  voted 
that  the  school  districts  of  the  town  should 
be  consolidated.  The  town  thereupon  as- 
sumed the  exclusive  control  of  the  property 
of  tbe  several  districts  and  the  exclusive 
management  of  tbe  schools,  the  maintenance 
of  which  it  thereafter  continued  at  its  ex- 
pense for  five  years.  At  the  annual  town 
meeting  in  October,  1898,  it  was  voted  "that 
any  adjustment  of  school  property  deemed 
advisable  under  present  consolidation  of 
districts  be  left  with  the  town  school  com- 
mittee and  the  selectmen."  Pursuant  to  this 
vote  and  by  authority  of  the  chairmen  of  the 
boards  named,  an  appraisal  of  all  the  build- 
ings belonging  to  the  several  districts  and 
parts  of  districts  was  made.  No  further  ac- 
tion was  ever  taken  in  the  direction  of  an 
adjustment  as  provided  in  section  2198  of  the 
Revised  Statutes  of  1888,  then  in  force,  and 
no  transfer  of  property  by;  the  districts  to 
the  town  was  ever  made.  At  the  annual 
town  meeting  In  October,  1902,  it  was  voted 
to  abandon  town  control  and  re-establish  the 
pre-existing  school  districts,  and  thereupon 
the  several  districts  resumed  their  former 
functions  and  possession  and  control  of  the 
property  owned  by  them  before  consolida- 
tion was  voted.  During  the  following  Febru- 
ary, the  selectmen  and  town  school  committee 
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met  for  tbe  pnrpoM  of  adjusting  all  claims 
between  tbe  town  and  districts,  and  decided 
that  the  property  of  the  districts  was  In  as 
good  condition  as  before  tbe  town  assumed  its 
control,  and  that  the  town  had  no  claim 
against  tbe  districts  for  repairs  or  improve- 
ments. The  town  never  took  any  action  as- 
suming the  liabilities  of  said  districts  other 
than  that  recited,  and  the  defendant  district 
never  requested  the  selectmen  to  pay  its  said 
indebtedness  to  the  plaintiff,  or  any  part  there- 
of, or  the  Interest  thereon,  or  to  assess  the 
amount  thereof  against  the  district  on  the 
grand  list.  In  1903  the  two  districts  which 
had  the  $600  of  Indebtedness  paid  the  same, 
together  with  all  accimiulated  Interest.  No 
question  was  made  as  to  the  legality  of  the 
action  taken  by  tbe  town.  Tbe  answer  of 
tbe  defendant  district  contained  a  cross-com- 
plaint which  set  up  the  facts  connected  with 
the  consolidation,  and  aslted,  by  way  of  equi- 
table relief,  that,  in  the  event  that  Judgment 
should  be  rendered  against  it  in  favor  'of 
the  plalntUf  or  against  both  defendants,  tbe 
portion  of  said  Judgment  which  each  de'f end- 
ant  as  between  themselves  should  pay  should 
be  determined  and  adjudged.  Tbe  court  ren- 
dered Judgment  in  favor  of  tbe  plaintiff 
against  tbe  defendant  district  to  recover  the 
principal  sum  due  upon  said  orders,  with  in- 
terest at  4  per  cent,  from  November  15,  1898, 
and  in  favor  of  tbe  defendant  district  against 
tbe  defendant  town  to  recover  tbe  amount  of 
Interest  for  the  five  years  of  consolidation, 
to  wit,  $1,800. 

Samuel  A.  Herman,  for  appellant  Winsted 
Savings  Bank.  Wellington  B.  Smith  and 
Frank  B.  Munn,  for  appellant  town  of  New 
Hartford.  Donald  T.  Warner,  for  appellee 
North  End  School  Dist 

PRENTICE,  J.  (after  stating  the  facts). 
The  plaintiff  complains  that  tbe  amount  of  its 
Judgment  is  too  small,  In  that  Interest  upon 
the  principal  sum  was  computed  at  4  per  cent., 
and  no  more,  for  the  whole  period  of  time 
from  November  16,  1898,  the  date  to  which 
Interest  had  been  paid,  down  to  the  date  of 
Judgment  It  contends  tbat  Interest  at  the 
rate  of  6  per  cent  should  have  been  allowed 
as  damages  from  eitber  said  November  15th 
or  the  date  of  the  service  of  the  writ  As 
no  time  of  payment  is  stated  in  the  orders, 
they  were  in  legal  effect  payable  on  demand. 
Bacon  v.  Page,  1  Conn.  404;  Raymond  v. 
Sellick,  10  Conn.  480.  As  demand  obligations 
they  were,  as  lictween  the  parties,  due  and 
payable  immediately.  Curtis  v.  Smith,  75 
Conn.  429,  53  Atl.  902.  The  date  fixed  in  the 
Instrument  for  payment  may  not,  however, 
be  that  when  payment  is  In  fact  intended. 
Hubbard  v.  Callahan,  42  Conn.  524,  19  Am. 
Rep.  564.  Tbe  intent  governs  and  creates  the 
real  contract  Seymour  v.  Continental  Life 
Ins.  Co.,  44  Conn.  300,  26  Am.  Rep.  469.  In 
this  case  the  intent  of  the  parties  that  the 
loans^  evidenced  by  these  orders  should  be 
carried  by  the  plaintiff  as  continuing  ones,  I 


and  that  the  oollateral  agreement  which  was 
made  as  to  the  Interest  should  continue  to  llx 
the  Interest  rate  until  such  time  as  one  of 
the  parties  should  exercise  its  right  to  termi- 
nate that  contractual  situation  by  demand 
or  suit,  on  the  one  hand,  or  payment  on  the 
other,  is  apparent  The  contract  must  there- 
fore be  regarded  as  one  to  that  effect  To 
hold  otherwise  and  permit  the  plaintiff  to  re- 
ceive a  higher  rate  of  interest  whether  In  the 
form  of  damages  or  of  Interest  proper  for 
any  period  prior  to  the  time  when  It  took  ap- 
propriate steps  to  put  an  end  to  the  relation 
it  bad  by  express  agreement  created,  would 
be  to  violate  tbe  plain  intent  of  the  parties. 
There  is  no  rule  of  law  which  compels  such 
vlolatton.  Seymour  v.  Continental  Life  Ins. 
Co.,  44  Conn.  SOO,  26  Am.  Rep.  469 ;  Hubbard 
V.  Callahan,  42  Conn.  524,  19  Am.  Rep.  564. 
The  first  act  to  which  the  finding  fixes  a  date 
by  which  the  plaintiff,  through  appropriate 
action,  sought  to  declare  its  termlnatl<H)  of 
the  long  existing  status,  was  the  commence- 
ment of  the  present  suit  Tbe  court  there- 
fore did  not  err  in  computing  interest  at  tbe 
agreed  rate  of  4  per  cent,  for  the  time  pre- 
ceding the  date  of  the  service  therein. 
Jencks  v.  Phelps,  4  Conn.  149. 

With  respect  to  the  time  subsequent  to  tbe 
beginning  of  tbe  action,  different  considera- 
tions in  part  control.  The  recovery  for  this 
period  Is  in  the  nature  of  damages  for  the 
breach  of  contract  Sellick  v.  French,  1 
Conn.  88,  6  Am.  Dec.  185.  Parties  may.  In 
the  absence  of  a  statute  to  the  contrarj'. 
agree  as  to  tbe  basis  upon  which  the  assess- 
ment shall  be  made.  Hubbard  v.  Callahan. 
42  Conn.  524,  19  Am.  Rep.  564.  As  to  what 
tbe  rule  should  be  in  the  absence  of  such 
an  agreement  or  controlling  statutes  the 
decisions  in  different  Jurisdictions  differ. 
Unfortunately  those  In  our  own  do  not  leave 
some  aspects  of  the  subject  free  from  doubt 
It  seems  to  have  been  well  settled  that  where 
the  agreed  rate  of  interest  was  higher  than 
the  legal  rate,  the  agreed  rate  would  be  used 
as  the  measure  of  damage  after  brench. 
Beckwlth  v.  Hartford,  P.  A  F.  R.  Co.,  29  Conn. 
268,  76  Am.  Dec.  599 ;  Adams  v.  Way,  33  Conn. 
419;  Hubbard  v.  Callahan,  42  Conn.  524,  19 
Am.  Rep.  564.  With  respect  to  a  reverse  situa- 
tion, the  eases  are  by  no  means  explicit  or 
satisfactory.  Some  quite  plainly  indicate 
the  conclusion  that  the  legal  rate  would  be 
used.  Fisher  v.  Bidwell,  27  Conn.  863 ;  First 
Eccl.  Soc.  V.  lioomis,  42  Conn.  570.  Others, 
reference  being  had  especially  to  the  first 
two  cited  to  the  proposition  that  the  con- 
ventional rate  would  be  adopted  where  It  is 
higher  than  tbe  legal,  are  susceptible  of  a 
contrary  Inference.  They  may,  however,  be 
readily  distlnguisbed  by  limiting  their  doc^ 
trine,  as  Judge  Loomis  in  Hubbard  v.  Cal- 
lahan, supra,  stated  it  as  Intended  to  be 
applied  to  cases  of  the  kind  then  under  con- 
sideration. The  reason  for  the  position  as- 
sumed in  these  cases  is  forcibly  suggested 
In  the  first  of  them,  where  it  is  urged  that 
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the  borrowers  could  not  have  been  expected 
to  derive  a  benefit  In  the  rate  of  compensa- 
tion from  their  breach  of  contract  The 
court  was  not  disposed  to  lay  down  a  doc- 
trine which  would  result  in  a  reward  to 
wrongdoers  for  their  wrongdoing.  Beck- 
wlth  V.  Hartford,  P.  &  F.  R.  Co.,  29  Conn. 
288,  271,  76  Am.  Dec.  599.  A  reversal  of 
the  conditions  puts  a  changed  aspect  upon  the 
situation.  Justice  and  equity  no  longer  call  for  ; 
a  continuance  of  the  agreed  rate  after  breach.  1 
On  the  contrary,  they  call  for  some  rule  ' 
which  will  not  permit  one,  after  the  dls-  ' 
honor  of  his  contract  to  compel  Its  unwlll-  I 
lug  continuance  until  judgment  can  be  oh-  j 
talned  at  a  rate  lower  than  what  the  law  | 
r^ards  as  the  ordinarily  fair  one,  and  as  low 
as  the  obligee  was  satisfied  with  before  the 
dishonor.  The  aim  of  the  law  Is  to  award 
as  damages  what  will  be  fair  compensation. 
The  legal  rate  of  interest  is  under  ordinary 
circumstances  chosen  as  the  measure  of  this 
compensation  for  the  wrongful  detention  of 
money  as  fumlsbing  a  convenient  and  pre- 
sumably fair  and  equitable  rule.  Beckwlth 
T.  Hartford  P.  &  F.  B.  Co.,  29  Conn.  268, 
76  Am.  Dec.  599;  Fisher  v.  Bidwell,  27 
Conn.  363.  A  lesser  rate  which  one  might 
be  willing  to  accept  under  favorable  con- 
ditions could  scarcely  be  presumed  to  be  a 
Just  one  to  force  upon  him  ad  Invitum  and 
under  changed  conditions,  which  be  could 
not  be  assumed  to  have  contemplated  when 
his  agreement  was  made.  We  are  of  the  opin- 
ion that  reason  and  justice  alike  support 
the  view  that  one  who  Is  unlawfully  de- 
lirlved  of  money  which  is  his  due  should, 
statutory  provisions  to  the  contrary  aside,  be 
entitled  to  recover  as  damages  for  the  unlaw- 
ful detention  Interest  at  not  less  than  the 
legal  rate,  unless  he  has  otherwise  agreed. 
Section  4600  of  the  General  Statutes  of  1902, 
following  an  act  first  passed  In  1873,  provides 
that  "Interest  at  the  rate  of  six  per  cent  a 
year,  and  no  more,  may  be  recovered  and 
allowed  In  civil  actions,  including  actions  to 
recover  money  loaned  at  a  greater  rate,  as 
damages  for  the  detention  of  money  after  It 
becomes  payable."  It  Is  unnecessary  to  de- 
termine the  full  scope  and  effect  of  this  pro- 
xision.  It  is  sufficient  for  the  purposes  of 
this  case  to  observe,  not  only  that  nothing  In 
it  can  be  held  to  militate  against  the  plain- 
tlfl's  right  to  recover  at  the  rate  of  six  per 
cent  since  action  brought,  but  also  that  its 
terms  comport  with  such  recovery,  even  If 
they  do  not  expressly  sanction  it  The  court 
therefore  erred  In  not  Including  In  the  dam- 
ages awarded  the  plaintiil  interest  upon  the 
principal  sum  at  the  rate  of  6  per  cent  from 
the  date  of  the  commencement  of  the  action 
to  the  date  of  judgment 

The  defendant  town  complains  of  the  judg- 
ment rendered  against  It  In  favor  of  the  de- 
fendant district  for  the  recovery  of  the 
amount  of  the  Interest  for  the  five  years  dur- 
ing which  the  vote  of  consolidation  was  In 
force.    The  reasons  for  this  complaint  are  In 


the  record  stated  in  various  forms.  They 
are  in  substance,  however,  only  two,  to  wit: 
First,  that  the  town  never  assiuned  the  prop- 
erty of  the  district  and  never  becimie  re- 
sponsible for  its  obligations;  and,  second. 
that  the  imposition  of  this  Interest  charge 
upon  the  town  would  be  unjust  to  the  tax- 
payers in  other  districts  and  Inequitable  as 
between  those  concerned.  The  first  of  these 
claims  is  based  upon  the-  propositions  that 
neither  the  vote  of  consolidation  nor  that 
vote  followed  by  the  actual  assumption  and 
use  of  the  property  of  the  districts  In  execu- 
tion of  the  vote  sufficed  to  vest  the  town  with 
the  districts'  property  and  render  It  respon- 
sible for  their  debts.  The  contention  is  that 
such  a  vesting  and  responsibility  could  only 
result  either  from  an  express  assumption,  the 
agreement  of  the  parties,  or  a  compliance 
with  some  or  all  the  provisions  of  chapter  13G 
of  the  Revision  of  1888,  relating  to  the 
adjustment  of  property  and  obligations  as 
provided  in  section  2198  and  to  the  payment 
of  debts  as  provided  in  section  2206.  The 
statutes  are  not  to  be  so  Interpreted.  To 
each  town  was  left  the  option  to  abolish  the 
school  districts  and  parts  of  districts  therein, 
assume  the  management  and  control  of  the 
schools,  and  constitute  Itself  a  single  con- 
solidated school  district  Gen.  St.  1888. 
i  2193.  It  was  provided  that  upon  the  affirma- 
tive of  a  town  It  should  assume  the  property 
and  be  responsible  for  the  debts  of  the  dis- 
tricts. Gen.  St  1888,  {  2198.  The  mean- 
ing and  effect  of  this  enactment  is  manifest. 
By  force  of  it  the  action  of  a  town  which 
accomplished  the  abolition  of  the  districts, 
the  assumption  and  control  of  the  schools, 
and  the  creation  of  a  single  union  district 
was  also  made  to  accomplish  the  assumption 
of  the  property  of  the  districts  and  of  the 
liability  for  their  debts.  The  provisions  of 
section  2198,  looking  to  an  equitable  adjust- 
ment of  property  rights  and  liabilities  as  be- 
tween the  taxpayers  of  the  several  districts, 
and  those  of  section  2206  regulating  the  pay- 
ment of  certain  claims  and  demands  upon  the 
abolished  districts,  related  to  proper  details 
In  the  convenient  and  equitable  completion 
of  the  work  of  consolidation,  but  they  were 
not  in  any  way  made  conditions  precedent  to 
the .  accomplishment  of  the  essential  results 
of  abolition  of  existing  districts,  assumption 
of  school  control,  constitution  of  town  dis- 
trict, and  devolution  of  district  assets  and 
liabilities. 

It  is  contended  that  this  construction  ren- 
dered it  possible  for  a  town  to  appropriate 
the  property  of  a  district  and  make  no 
proper  compensation  therefor  by  the  statu- 
tory method  of  an  appraisal  and  adjustment 
by  a  tax  levy  or  otherwise.  We  have  no 
occasion  to  decide  whether  such  a  possibility 
existed.  If,  however,  the  statutes  failed 
of  completeness  in  this  regard  through  the 
substltntion  of  the  word  "may"  In  the  place 
of  the  original  "shall"  of  the  act  of  1865, 
it  yet  remains  that  the  other  language  of 
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tbe  statntea  and  tbelr  history  and  general 
scheme  leave  little  room  for  doubt  that  the 
construction  we  have  given  Is  the  correct 
one.  Pnb.  Acts  1865,  c  112,  p.  107;  Pub. 
Acts  1866,  c.  102,  p.  90.  Tbe  claim  that 
a  judgment  against  the  town  for  this  In- 
terest would  be  Inequitable  In  Its  ^ect  upon 
tbe  taxpayers  In  the  several  districts  Is  one 
to  which  tbe  record  gives  no  sufficient  sup- 
port The  facts  which  are  said  to  indicate 
that  result  are  that  all  of  the  districts  had 
property,  that  all,  save  two  In  addition  to 
the  defendant,  bad  no  liabilities,  and  these 
two  Insignificant  ones  In  comparison  with 
those  of  the  defendant,  that  these  two  have 
since  the  resumption  of  district  control  paid 
their  debts  and  interest,  and  that  there 
never  was  an  appraisal,  estimate,  and  ad- 
jastment  of  assets  and  liabilities  to  deter- 
mine tbe  equitable  status  of  the  several 
districts  and  equalize  the  burden  upon  their 
taxpayers  as  prescribed  In  section  2198. 
None  or  all  of  these  facts  tend  to  show 
that  the  judgment  would  lead  to  an  in- 
equitable distribution  of  burdens,  as  tbe 
town's  brief  assumes.  The  most  that  can 
be  claimed  of  them  is  that  they  Indicate 
•nch  a  possibility.  What  tbe  fact  Is  cannot 
be  told  from  the  facts  upon  this  record. 
If  Inequity  would  result  the  fault  lies  at 
the  door  of  the  town  and  its  authorltlea 
who  did  not  in  1897  take  the  statutory  steps 
which  would  have  created  an  equitable  sta- 
tus under  the  new  conditions  then  created. 
The  law  provided  a  way  to  that  result 
The  town  authorized  Its  officials  to  take 
the  necessary  action.  An  appraisal  was 
made  by  these  officials.  They  went  no  fur- 
ther. It  Is  fair  to  assume  that  this  failure 
to  complete  the  course  contemplated  by  the 
statute  was  due  to  a  decision  that  tbe  ex- 
isting condition  required  no  action  to  render 
It  an  equitable  one  for  tbe  future;  in  other 
words,  that  tbe  relation  of  tbe  assets  to 
the  liabilities  of  tbe  several  districts  and 
of  the  excess  of  the  assets  of  each  to  the 
grand  lists  of  each  and  of  all  was  one  which 
represented  a  fair  distribution  of  the  con- 
tribution to  the  joint  fund  vested  in  the 
town  for  school  purposes  by  the  consolida- 
tion. If  the  then  status  and  conditions  were 
equitable  for  the  purposes  of  permalient 
consolidation,  then  it  is  equitable  to  all  con- 
cerned that  tbe  town  should  bear  the  burden 
determined  thereby,  and  an  imposition  upon 
It  of  the  Interest  of  any  and  every  portion 
of  the  debts  of  the  several  districts  for  the 
period  of  consolidation  becomes  precise  equi- 
ty. Tbe  claim  of  tbe  town,  that  there  would 
be  inequity  in  such  a  course,  involves  the 
proposition  that  it  was  seeking  to  do  ineqnlty 
when,  in  1897,  it  failed  to  carry  out  an  equl-- 
table  adjustment.  If  by  its  own  wrong  it 
neglected  to  make  a  needed  adjustment  In 
order  that  an  equitable  status  should  be 
created.  It  is  in  no  position  now  to  take  ad- 
vantage of  it  It  is  In  no  position  to  appeal 
to   unproven   possibilities.    It   cannot   com- 


plain. If,  In  the  absence  of  contrary  proof. 
It  Is  held  to  the  fair  presumption  from  its 
acts,  judged  upon  the  theory  that  It  did  Its 
duty.  The  fact  that  two  of  tbe  districts 
have  volunteered  to  pay  the  small  amount 
of  Interest  which  matured  upon  their  in- 
debtedness during  the  consolidation  period 
cannot  of  course,  operate  to  deprive  this 
defendant  district  of  its  rights. 

The  brief  of  counsel  for  the  town  assumes 
that  if  liability  for  the  debts  of  the  district 
rested  upon  the  town  during  the  five  years 
of  consolidation,  and  its  claim  of  Inequity 
was  not  well  founded,  the  judgment  against 
it  was  justified.  This  assumption  is  correct- 
ly made.  Under  the  circumstances  Indicated, 
which  are,  as  we  have  seen,  those  which 
exist  in  the  case,  the  equity  of  the  judgment 
Is  clear.  The  town  as  the  result  of  its  own 
action  took  to  itself  all  the  property  of  the 
district  and  became  responsible  for  its  In- 
debtedness. During  tbe  five  years  which  fol- 
lowed, it  used  and  bad  tbe  benefit  of  this 
property  and  was  bounden  to  pay  this  in- 
debtedness. Obligation  for  the  indebtedness 
carried  with  it  obligation  for  tbe  Interest 
thereon,  and  the  duty  to  pay  it  as  It  matured. 
Had  the  town  performed  this  duty  and 
promptly  met  Its  obligation  in  this  regard, 
the  'interest  in  dispute  would  have  been  paid. 
As  payment  thereof  was  not  made  at  maturi- 
ty, suits  therefor  might  have  been  success- 
fully maintained  against  It  Had  payment 
been  made  or  enforced,  it  would  scarcely 
have  been  contended  that  the  town  could  now 
recover  back  its  payments.  Upon  what  theo- 
ry ought  it  now  to  be  in  a  better  position  as 
tbe  result  of  its  nonperformance  of  its  legal 
duty?  Had  the  consolidation  status  remained 
permanent  it  is  quite  clear  that  the  town 
would  have  paid  the  debt  and  Interest  with- 
out questioning.  In  what  respect  does  the 
return  to  the  district  system  change  the  equi- 
table situation  as  t'o  tbe  interest  earned  prior 
thereto?  When  the  return  was  made,  tbe 
district  received  back  its  property  unaugment- 
ed  and  is  held  liable  for  the  pre-existing 
debt  Upon  what  principle  Is  it  to  be  said 
that  this  indebtedness  may  be  justly  In- 
creased? When  the  town  took  over  the 
property  of  the  districts  and  became  obligat- 
ed for  their  debts,  what  it  really  got  in  each 
case  was  the  excess  of  property  over  lia- 
bilities. When  the  former  system  was  re- 
sumed and  the  property  and  pre-existing 
debts  remained  unchanged,  the  purpose  of  the 
law  was  that  It  should  restore  each  district 
to  tbe  status  quo.  If  we  assume,  as  we  have 
seen  we  must  that  the  excess  of  property 
In  tbe  case  of  each  and  ail  of  the  districts 
represented  an  equitable  proportional  contri- 
bution to  the  joint  net  property  vested  in  the 
town  by  the  consolidation,  then  it  follows 
that  If  the  town,  while  taking  and  using 
the  property  of  any  district  were  i>ermitted 
to  Ignore  its  debts,  It  would  be  given  an  in- 
equitable advantage,  and  that  if  any  dis- 
trict receiving  back  unaugmented  property 
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Is  to  bare  cast  upon  it  an  increment  of  obliga- 
tl<Hi8,  It  is  not  being  restored  to  tbe  status 
in  wblcb  tbe  consolidation  movement  found 
it  Tbe  brief  on  bebalf  of  tbe  town  presents 
tlie  claim  tbat  tbe  court  charged  the  town 
interest  for  five  years,  when  under  the  plead- 
ings only  four  years  should  have  been  al- 
lowed. NeitbOT  the  claims  l)elow  nor  the 
appeal  furnish  any  basis  for  this  construc- 
tion. 

There  Is  error  upon  tbe  plaintiff's  appeal, 
and  DO  error  upon  the  appeal  of  the  town  of 
New  Hartford,  and  the  cause  is  remanded 
for  a  correction  of  tbe  Judgment  in  favor  of 
tbe  plaintiff  against  tbe  north  end  school 
district,  conformably  to  tbe  conclusions  here- 
in stated. 


STATE  v.  MARLBT. 

(Supreme    Court    of    Ehrors    of    Connecticut 
Nov.  7, 1905.) 

ImoxiOATiiio   LiQOOBS — Salb— Town  Aoekt 
— ^Dklboatior  of  Attthobitt. 

Gen.  St  1902,  {{  2722,  2726.  provide  thatin 
a  no-license  town  of  not  more  than  5,000  in- 
habitants its  selectmen  shall  appoint  an  agent 
to  sell  intoxicating  liquors  for  specified  uses 
only,  to  hold  office  for  a  year,  and  that  an 
acconnt  of  the  liquor  so  sold  shall  be  kept,  etc. 
Held,  that  a  town  agent  appointed  under  such 
sections  bad  power  to  appoint  suitable  subagents 
necessary  to  aid  him  in  carrying  on  the  agency, 
and  to  delegate  to  them  authority  to  make  sales 
Id  conformity  with  the  statutes. 

Appeal  from  Superior  Court,  Litchfield 
County;  John  M.  Thayer,  Judge. 

William  Marley  was  convicted  of  illegal 
sale  of  intoxicating  liquors,  and  be  appeals. 
Reversed. 

Leonard  J.  Nickerson,  James  P.  Woodruff, 
and  Elbert  P.  Boberts,  for  appellant  Donald 
T.  Warner  and  Frederic  M.  Williams,  for 
appellee. 

TORRANCE,  C.  J.  Upon  tbe  trial  below 
tbe  evidence  for  this  state  tended  to  prove 
tbat  tbe  defendant  a  clerk  in  Crutch's  drug 
store  in  Litchfield,  at  said  store,  upon  two 
different  days  had  sold,  in  September,  1904, 
without  a  license  so  to  do,  whisky  to  one 
Burke,  to  be  used  as  a  beverage.  Tbe  defend- 
ant, in  his  defense,  having  testified  that  he 
was  a  licensed  pharmacist,  who  as  sucb  bad 
been,  since  1896,  employed  in  said  store  as 
chief  clei*,  offered  to  prove  the  following 
facts:  Tbat  during  tbe  month  of  Septem- 
ber, 1904,  Litchfield  was  a  no-license  town; 
tbat  Omtcb  was  its  duly  qualified  town  agent 
for  tbe  sale  of  Intoxicating  liquors;  tbat  said 
drug  store  was  tbe  place  designated  for  the 
tale  of  such  liquors;  tbat  tbe  sales  charged 
in  tbe  Information  were  made  by  the  defend- 
ant In  tbe  absence  of  tbe  agent,  under  a 
general  aatborlty  from  him  to  make,  in  tbe 
absence  of  tbe  agent,  such  sales  as  the  agent 
could  himself  make,  if  present;  tbat  the  sales 
in  question  were  made  upon  the  statement  of 
tbe  pnicbaser  that  tbe  liquor  sold  was  to  be 


used  for  medicinal  purposes  only;  tbat  sucb 
sales  were  immediately  entered  upon  tbe 
town  agent's  books  as  sales  for  medicinal 
purposes;  and  that  tbe  defendant  in  making 
said  sales  acted  in  good  faith,  and  in  tbe  be- 
lief that  he  had  the  right  to  make  them  as 
the  clerk  and  servant  of  the  town  agent  Tbe 
court  ruled  tbat  tbe  town  agent  could  not 
delegate  to  any  one  else  bis  authority  to 
make  sales  of  spirituous  and.  intoxicating 
liquors  at  said  store,  and  for  this  reason 
excluded  the  offered  evidence. 

Whether  the  court  erred  in  so  ruling  de- 
pends upon  the  construction  of  tbe  statutes 
relating  to  town  agents  of  the  kind  here  In 
question.  These  statutes,  found  in  sections 
2722  to  2726  of  the  General  Statutes  of  1902, 
In  substance  provide  as  follows:  In  a  no- 
license  town,  of  not  more  than  5,000  inhabit- 
ants, its  selectmen  shall  appoint  a  suitable 
person  as  the  agent  of  the  town  for  tbe  pur- 
chase and  sale  of  spirituous  and  intoxicating 
liquors,  for  certain  specified  uses  only.  Sucb 
agent  is  to  bold  office  for  one  year,  is  to  give 
bond  for  tbe  faithful  discharge  of  bis  duties, 
and  is  removable-at  tbe  pleasure  of  tbe  select- 
men. He  can  sell  liquors  only  at  a  place  des- 
ignated by  the  selectmen,  for  tbe  uses  speci- 
fied only,  at  not  more  than  a  specified  percent- 
age above  the  cost  price.  The  net  profit  of  all 
his  sales  Is  to  be  paid  over  to  the  town.  He  is- 
to  receive  for  bis  services  a  fixed  compensa- 
tion, not  to  be  Increased  or  diminished  by  any 
Increase  or  diminution  of  bis  sales.  He  is 
to  keep  an  accurate  account  of  all  his  sales, 
specifying  the  kind,  quality,  and  price  of  the 
liquors  sold,  tbe  name  and  residence  of  the 
purchaser,  and  the  use  for  which  the  liquor 
was  sold  as  stated  by  tbe  purchaser.  This 
account  is  to  be  open  at  all  times  to  tbe 
Inspection  of  tbe  selectmen,  and  certain  other 
designated  oflScials;  and  the  purchaser  is 
made  liable  to  fine  and  imprisonment  for  in- 
tentionally making  to  the  agent  any  false  rep- 
resentations "regarding  tbe  use  to  which 
sucb  liquors  are  intended  to  be  applied." 
This  legislation,  in  regard  to  towns  tbat  have 
voted  for  no  license,  appears  to  have  a  two- 
fold object  in  view:  (1)  To  provide  an  agen- 
cy in  sucb  towns  for  tbe  sale  of  liquor  for 
certain  harmless  uses;  (2)  to  prevent  at  sucb 
agency  tbe  sale  of  liquors  for  any  harmful 
uses  inconsistent  with  the  vote  of  tbe  town 
in  favor  of  no  license.  To  accomplish  tbe 
first  object  the  town  is  bound  to  provide  a 
place  where  all  those  in  want  of  liquors  for 
tbe  harmless  specified  uses  can  freely  buy 
them  at  all  reasonable  times,  subject  only  to 
sucb  limitations  and  restrictions,  as  are 
imposed  by  law. 

These  provisions  clearly  evince,  on  the 
part  of  tbe  Legislature,  not  only  an  intent 
that  an  agency  for  tbe  sale  of  liquors  for  tbe 
uses  specified  shall  be  establisbeis  and  main- 
tained, but  also  that  such  agency  shall  be 
open  and  available  at  all  reasonable  times 
to  those  who  in  good  faith  desire  to  por- 
cbase  liquors  for  sucb  uses.    Now  tbe  town 
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;igent  cannot  be  expected  to  be  personally 
present  at  the  agency  at  all  times  when  it 
sbonld  be  open;  and  to  hold  that  be  cannot 
authorize  a  snitable  person  to  make  sales 
for  him  in  bis  necessary  absence,  on  account 
of  sickness  or  other  reasonable  cause,  is  to 
defeat  in  a  measure  the  legislative  Intent, 
and  put  those  entitled  to  purchase  at  the 
agency  to  inconvenience  and,  perhaps,  loss. 
The  object  In  establishing  such  an  agency 
cannot  be  fully  attained,  except  by  holding 
that  the  agent  may  make  such  an  appoint- 
ment. It  may  be  conceded,  as  claimed  by 
the  state,  that  the  performance  of  the  agent's 
duty  to  sell  Involves  to  some  degree  the  ex- 
ercise of  discretion,  and  that  as  a  general 
rule  such  a  delegated  power  cannot  be  re- 
delegated;  but  there  is  a  well-recognized  ex- 
ception to  this  general  rule  in  cases  where 
the  appointment  of  a  subagent  ii  necessary 
in  order  to  fully  carry  out  the  purposes  for 
which  the  agent  was  appointed.  Evans  on 
Agency  (2d  E^ng.  Ed.)  pp.  5i-X,  c  6.  Tbe 
case  at  bar  Is,  we  think,  a  case  of  that  kind. 
The  authority  of  the  agent  is  always  con- 
strned  to  include  all  tbe  necessary  and  usual 
means  of  executing  tbe  duties  of  the  agency 
properly.  Am.  &  Kng.  Encyc.  of  Law,  vol.  1, 
pp.  879,  880,  and  cases  there  cited.  "It  em- 
braces tbe  appropriate  means  to  accomplish 
-the  desired  end."  Benjamin  v.  Benjamin,  IS 
C!onn.  347,  356,  39  Am.  Dec.  884.  Evans  on 
Agency,  supra,  p.  54. 

As  the  statutes  in  question  neither  in  ex- 
press terms  nor  by  necessary  implication 
deny  to  the  agent  the  power  to  appoint  suita- 
ble subagents  necessary  to  aid  him  in  carry- 
ing on  his  agency,  we  think  this  case  falls 
within  tbe  exception  to  the  general  mle 
above  mentioned.  It  is  claimed  that  such  a 
power  Is  liable  to  abuse,  and  that,  perhaps. 
Is  true;  but  tbe  temptations  to  abuse  it  are 
not  very  great,  and,  if  abused  by  any  agent, 
an  effectual  and  speedy  remedy  is  given  in 
tbe  power  of  the  selectmen  to  remove  such 
agent  at  pleasure.  For  these  reasons  we 
think  the  court  below  erred  in  not  per- 
mitting tbe  defendant  to  avail  himself.  If  be 
could,  of  the  facts  which  he  offered  to  prove. 

There  Is  error,  and  a  new  trial  is  granted. 


JOHNSON   V.    PHILADELPHIA,    B.   &   W. 

R.  CO. 
( Court  of  Chancery  of  Delaware.    Nov.  6. 1905. ) 

1.  Eminent  Domain — Right  of  Wat — Con- 
demnation —  Character  of  Pbofebtt  — 
Value — Evidence. 

Where,  in  a  salt  to  restrain  a  railroad  com- 
pany from  condemning  certain  land,  under  a 
charter  providing  that  its  line  should  not  pass 
through  any  outbuilding  of  the  value  of  $300 
without  the  owner's  consent,  complainants  al- 
leged ownership  of  a  stable  affected  by  the  In- 
tended right  of  way  of  tbe  value  of  more  than 
$300.  but  the  only  proof  was  that  tbe  stable  was 
of  value  as  an  adjunct  to  a  licensed  house,  and 
had  been  previously  rented  for  $5  per  month, 
and  could  not  be  replaced  for  leas  than  $450 
or  $600,  while  defendant  introduced  a  number 


of  affidavits  that  tbe  value  of  the  stable  did  not 
exceed  $150,  complainant  failed  to  sustain  the 
burden  of  proof  that  the  stable  was  worth  $300 
"at  the  time  proceedings  were  instituted." 
2.  Municipal    Cobforations — Existence   of 

Streets  —  Abuttino  Owners'  Right  to 

Question. 

Where  complainant,  by  virtue  of  proceed- 
ings to  condemn  land  for  a  railroad  right  of  way. 
was  no  longer  an  owner  of  land  abutting  on  a 
street  on  which  the  railroad  tracks  were  laid, 
complainant  had  no  right  to  raise  the  question 
of  the  extension  of  the  street  over  a  portion  of 
tbe  railroad's  right  of  way. 

5.  Eminent  Domain  —  Resolution  —  Report 
of  Commissioners — Variance. 

Where  the  resolution  of  the  board  of  direct- 
ors of  a  railroad  company  for  the  condemnation 
of  certain  lands  to  improve  a  portion  of  its 
line,  required  by  22  Del.  Laws,  p.  794,  c.  394, 
§  82,  for  the  institution  of  such  proceedings, 
provided  for  a  taking  of  a  strip  40  feet  wide 
extending  between  certain  limits,  it  was  in- 
sufficient to  support  a  report  of  condemnation 
commissioners  reciting  tbe  assessment  of  dam- 
ages for  the  taking  of  defendant's  land  to  the 
width  of  41Vio  feet  In  Its  widest  part 
4.  Municipal  Corporations  —  Evidence  of 
Existence  of  Street. 

Evidence  held  insufficient  to  establish  the 
taking  of  land  for  an  extension  of  a  street  over 
lines  claimed  by  defendant  railroad  company 
for  a  right  of  way. 

6.  Basements — RAiutOAna — Right  of  Wat. 

The  use  of  longitudinal  right  of  way  along 
the  right  of  way  of  a  railroad  comnany  being 
inconsistent  with  its  proper  use  by  the  railroad 
company,  such  an  easement  will  not  be  pre- 
sumed from  mere  user. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  17, 
Cent.  Dig.  Easements,  §  90.] 

Bill  by  Arthur  Johnson  against  the  Phila- 
delphia, Baltimore  &  Washington  Railroad 
Company  to  restrain  defendant  from  elevat- 
ing its  tracks  in  certain  streets  of  a  city  aud 
from  condemning  certain  property  adjoining 
Its  right  of  way.  On  application  for  pre- 
liminary injunction.    Granted  in  part 

Saulsbury,  Ponder  &  Curtis,  for  complain- 
ant   Ward  &  Gray,  for  respondent 

NICHOLSON,  Cb.  Tbe  bill  in  this  cause 
was  filed  August  31,  1905,  and  the  answer 
September  11,  1905,  at  the  hearing  of  a  mo- 
tion for  a  preliminary  injunction  ou  bill.  , 
answer,  affidavits,  and  exhibits.  Tbe  bear- 
ing began  September  11th  and  ended  Sep- 
tember 16th.  Tbe  case  is  one  of  a  number 
brought  by  abutting  property  owners  against 
the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company  for  the  purpose  of  pre- 
venting the  elevation  of  the  railroad  tracks 
upon,  tbe  railroad's  right  of  way  between 
West  and  Justison  streets,  in  tbe  city  of 
Wilmington,  or  tbe  condemnation  of  the  prop- 
erties adjoining  the  railroad's  right  of  way 
on  the  north.  This  is  the  second  of  such 
suits  to  be  beard  on  motion  for  a  preliminary 
injunction;  decisions  having  been  rendered 
and  opinions  filed  in  the  other  suit  on  two 
several  motions.  Daniel  Bubenzer  v.  P.  B. 
&  W.  Railroad  Co.  (Del.  Cb.)  57  Atl.  242.  • 
and  Id.  (Del.  Cb.)  CI  Ati.  270.  The  com- 
plainant in  this  suit  has  presented  essential- 
ly the  same  case  as  did  tbe  complainant  In 


Digitized  by 


Google 


DaU 


JOHNSON  ▼.  PHILADELPHIA,  B.  ft  W.  B.  CO. 


87 


the  Babeuer  Salt,  with  the  exception  of  tbe 
evidence  adduced  In  relation  to  his  claim  of 
a  right  of  way,  and  more  8i)eclaUy  as  to  the 
existence  of  a  public  street  (Water  street) 
over  that  portion  of  the  railroad's  property 
or  right  of  way  between  West  and  Justlson 
streets.    The  case  presented  by  the  respond- 
ent,  however,  is  radically  different    At  the 
bearing  of  the  first  motion  for  a  preliminary 
injunction  In  the  Bubenzer  Suit,  there  was 
no  doilal  by  the  respondent  of  the  allega- 
tions In  complainant's  bill,  supported  by  a 
uumber  of  affidavits,  in  relation  to  his  alleg- 
ed easement  of  a  right  of  way;    and  the 
pcelinilnary  injunction  was  granted  express- 
ly because  of  the    implied  admission  of  all 
the  plaintiff's  allegations  by  such  failure  to 
deny.    The  question  of  the  right  of  way  is 
referred  to  in  the  opinion  delivered  by  this 
court  upon  the  decision  of  the  second  mo- 
tion (that  made  upon  the  amended  plead- 
ings subsequent  to  the  condemnation  pro- 
ceedings)  as   follows:     "And   in   respect  to 
the  original  right  of  way  above  described,  the 
respondent   alleges   In    his   answer   to   the 
amended   bill   that  the  condemnation  pro- 
ceedings concerning  all  that  portion  of  com- 
plainant's  property  abutting   upon  the  re- 
spondent's right  of  way  have  destroyed  the 
easement  and  right  of  way  alleged  by  the 
complainant  over  the  respondeut's  present 
right  of  way,  or  the  alleged  bed  of  Water 
street,  and  that  the  destruction  of  said  al- 
leged easement  or  right,  of  egress  and  in- 
Kress  was  considered  by  the  said  commis- 
■ion  In  assessing  their  damages  for  the  con- 
demnation of  said  property."    Bubenzer  x. 
I'..  B.  &  W.  R.  Co.  (Del.  Ch.)  61  Atl.  272. 
After  the  decision  of  that  motion,  affidavits 
and  plots    and    photographs    relating    to    a 
longitudinal  right  of  way  alongside  the  rail- 
road tracks,   to  and   from   the  property  of 
complainant,   were  presented  at  Chambers 
hy  the  respondent's  solicitors,  and  from  these 
were  formulated  the  terms  of  the  order  ac- 
tnally  signed.     In  the  present  case,  however, 
a  great  number  of  affidavits  are  introduced, 
denying  any  adverse  user  of  a  way  either 
across  or  alongside  the  tracks  of  the  rail- 
road, respondent,   although   the  answer  al- 
leges, as  did  the  answer  in  the  Bubenzer 
Gaae,  above  cited,  "that  the  destruction  of 
uid  alleged   easement   or   right   of   egress 
and  Ingress  was  considered  by  the  commis- 
sioners in  assessing  their  damages  for  the 
condemnation  of  said  property."    The  most 
vital  difference,  however,  between  the  case 
presented  by  respondent  In  this  suit  and  that 
presented  by  it  in  the  Bubenzer  Suit  consists 
in  the  respondent's  treatment  of  the  alleged 
fact   which    constituted    the    crucial    point 
of  the  decision  In  the  suit  brought  by  Daniel 
Bubenzer,  and  the  ground  upon  which  that 
decision  rested  exclusively.    I  refer  to  the 
alleged  fact  of  the  existence  of  an  outbuild- 
ing of  the  value  of  $300  upon  the  premises 
(ought  to  be  condemned.    The  respondent 


did  not  deny  that  there  was  an  outtrallding 
on  Bnbenzer'B  property  of  the  value  of  $300 
or  upwards,  and  that  clrcimistance  alone 
brought  the  Bubenzer  property  within  the 
restriction  of  respondent's  power  of  condem- 
nation contained  in  the  charter  of  the  Wil- 
mington &  Susquehanna  Railroad  Company, 
ylz.:  "That  It  shall  not  pass  through  any 
burying  gronnd  or  place  of  public  worship, 

,  nor  any  dwelling  house  without  the  consent 
of  the  owner  thereof,  nor  shall  it  pass  through 
any  outbuilding  of  the  value  of  three  hun- 
dred dollars  without  such  consent"    In  the 

'  case  before  me,  however,  this  vital  allega- 
tion of  the  complainant  is  denied,  both  in 
the  answer  and  by  affidavits,  and  as,  accord- 
ing to  the  principles  laid  down  in  the  Buben- 
zer Suit,  the  complainant's  case  must  rest 
ultimately  upon  his  proof  of  this  alleged 
fact.  It  would  seem  proper  that  this  should 
be  the  first  point  considered. 

The  complainant's  allegation  upon  this 
point  In  the  first  paragraph  of  his  bill  Is  as 
follows:  "And  on  Water  street.  In  which 
respondent's  tracks  are  now  laid,  a  stable 
opening  upon  said  Water  street,  which  sta- 
ble has  been  In  use,  with  egress  and  Ingress 

I  by,  through,  and  upon  Water  street,  where 
said  tracks  are  laid,  certainly  for  fifty  years, 
which  said  stable  is  of  the  value  of  more 
than  three  hundred  dollars,  to  wit  the  value 
of  one  thousand  dollars."  The  respondent 
answers  this  allegation  as  follows:  "And 
respondent  further  denies  that  there  is  any 
stable  or  other  building  or  outbuilding  of 
any  kind  upon  the  rear  portion  of  said  lot, 
described  as  No.  1,  which  portion  Of  said 
lot  was  condemned  by  commissioners  on 
petition  of  the  said  respondent  railroad  com- 
pany, in  accordance  with  the  forms  of  law 
and  of  the  statutes  of  the  state  of  Delaware 
in  such  cases  made  and  provided,  of  the 
value  of  three  hundred  dollars  or  upwards." 
The  complainant  supports  this  allegation  of 
his  bill  by  bis  own  aflldavit,  as  follows: 
"The  stable  on  the  easterly  of  two  proper- 
ties in   which  he  is  interested  is  of  great 

'  value  to  the  place  as  a  licensed  house,  and 
has  been  regularly  rented,  when  not  used  by 
the  properties,  for  as  much  as  five  dollars  a 
month,  though  sometimes  for  three  dollars 
per  mouth."  There  Is  but  one  aflldavit 
corroborating  or  supporting  In  any  way  this 
allegation.  That  affidavit  is  made  by  Will- 
lam  M.  Connelly,  the  present  building  In- 
spector of  the  city  of  Wilmington,  and  gives 
no  estimate  whatever  of  value.  Mr.  Con- 
n^ly  estimates  what  it  would  cost  to  con- 
struct an  e<iuivalent  building,  but  signiflcant- 
ly  refrains  from  giving  his  estimate  of  the 
value  of  the  present  building.  I  will  give 
bis  affidavit  In  full:  "My  name  is  William 
M.  Connelly,  and  I  am  building  Inspector 
of  the  city  of  Wilmington,  Dela.  On  Thurs- 
day, the  14th  day  of  September,  A.  D.  1905,  I 

.  visited  the  locality  known  to  me  for  thirty 

,  years  as  Water  street  west  of  West  street, 
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wbere  the  sontherly  ends  of  the  properties 
fronting  on  Front  street  west  of  West  street 
abut.  I  made  an  examination  of  the  stable 
on  the  rear  end  of  the  Johnson  property, 
for  the  purpose  of  determining  what  it  would 
cost  to  place  a  building  there  to  answer  tbe 
same  purpose  for  which  this  is  fitted.  The 
building  is,  of  course,  weather  beaten,  but 
a  little  pointing  up  of  bricks  and  some  paint 
would  cause  It  to  make  a  very  different  ap- 
pearance. It  would  not  be  possible  to  erect 
an  equivalent  building  there  for  less  than 
$460  to  $500.  The  building  as  it  stands  is 
sound,  and  answers  all  tbe  purposes  a  new 
one  would  of  the  same  size  and  character." 
The  railroad  company,  respondent,  has  filed 
in  support  of  its  answer  the  affidavits  of 
eight  experts.  One  of  these,  John  J.  Cassidy, 
allies  that  he  was  building  inspector  of  the 
city  of  Wilmington  for  six  years,  from  1898  to 
1904,  and  that  he  had  never  had  Ills  attention 
called  to  the  building  erected  in  the  rear  of 
certain  properties  between  West  street  and 
the  Harlan  &  Hollingsworth  Company's  old 
foundry,  abutting  on  the  Philadelphia,  Balti- 
more &  Washington  land,  until  recently.  He 
then  says:  "I  have  also  carefully  inspected 
tbe  said  buildings  as  to  their  values,  and  be- 
ginning at  West  street,  on  going  westward,  I 
would  value  the  buildings  upon  said  proper- 
ties as  follows:  The  stable  upon  tbe  rear  of 
tbe  property  of  Ellen  Johnson,  known  as  402 
West  Front  St.,  I  would  consider  a  value  of 
one  hundred  and  fifty  dollars  a  liberal  esti- 
mate therefor.  Tbe  stable  of  Daniel  Buben- 
zer,  upon  the  rear  of  one  of  his  properties, 
facing  on  Front  street,  I  would  consider 
seventy  dollars  as  a  liberal  figure  for  its 
value" — and  so  on  through  tbe  properties 
abutting  on  the  space  in  dispute.  Tbe  seven 
other  affidavits  are  by  prominent  contractors 
and  builders  of  the  city  of  Wilmington,  who 
testify  that  they  have  examined  carefully  the 
properties  described  by  Mr.  Cassidy,  and  four 
of  them  pronounce  the  buildings  absolutely 
valueless,  remarking  that  tbe  estimate  of 
value  made  by  John  J.  Cassidy  is  very  liberal. 
The  other  affiants  simply  aver  that  none  of 
buildings  referred  to  are  of  the  value  of  $300. 
That  there  is  an  outbuilding  on  the  property 
condemned  of  the  value  of  $300  must,  of 
course,  be  proved  affirmatively  by  tbe  com- 
plainant, in  order  to  entitle  bim  to  the  pro- 
tection given  by  tbe  charter  restriction  of  the 
railroad  company's  power  to  condemn,  and 
enable  him  to  Invoke  the  aid  of  the  strong 
arm  of  the  Court  of  Chancery.  It  cannot  be 
held  that  he  has  succeeded  in  doing  this,  for 
the  allegation  in  the  bill  to  that  effect  ia 
fully  met  by  the  denial  in  the  answer,  and  the 
affidavit  of  the  complainant  himself,  instead 
of  strengthening,  rather  weakens,  the  simple 
allegation  he  has  made  in  his  bill,  Inasmuch 
as  he  indicates  that  he  bases  his  estimate  of 
value  upon  rents  received  at  some  past  time, 
no  rent  at  all  being  alleged  as  of  tbe  present 
time,  and  on  some  fancied  peculiar  value 
given  to  a  stable  by  being  owned  in  connec- 


tion with  a  licensed  saloon — a  Talue  which  is 
not  measured  or  accounted  for.  The  affidavit 
of  Mr.  Connelly,  as  I  have  noted  above, 
contains  no  estimate  of  value  whatever,  and 
it  must  assuredly  be  admitted  that  the  cost  of 
erecting  a  new  building  in  the  place  of  the 
old  one,  "of  course,  weather  beaten,"  "which 
while  it  stands  answers  the  purpose,"  cannot 
be  taken  as  a  measure  of  tbe  value  of  the 
present  building  in  the  proceedings  before  me. 
The  question  is  not  what  It  would  cost  to 
construct  a  new  building  on  tbe  site  of  the 
old  one,  but  what  la  the  value  of  the  present 
building. 

The  conclusion  is  inevitable,  from  the 
principles  laid  down  in  the  Bubenzer  Case, 
that,  the  complainant  having  failed  to  estat)- 
_lish  this  ground  for  exempting  his  property 
'from  condemnation,  tbe  motion  for  a  prelim- 
inary injunction  must  be  dismissed,  without 
r^ard  to  any  of  tbe  other  questions  raised; 
provided,  only,  that  the  railroad  company, 
respondent,  can  be  shown  to  have  taken 
the. pains  to  proceed  correctly  in  the  con- 
demnation of  complainant's  property.  If  tbe 
land  of  complainant  has  been  lawfully  con- 
demned, the  alleged  easement  of  a  right  of 
way  goes  with  it.  It  would  also  follow  that 
the  complainant,  being  no  longer  an  abutting 
land  owner,  in  consequence  of  tbe  condemna- 
tion, would  have  no  standing  in  this  court  to 
raise  the  question  of  tbe  extension  of  Water 
street  over  that  portion  of  the  railroad's  right 
of  way  west  of  West  street 

The  general  corporation  law  contains  the 
provisions  which  authorize  and  regulate  tbe 
respondent's  right  of  condemnation.  It  ap- 
appears  from  these  provisions  that  these  con- 
demnation proceedings  are  based  upon  a 
resolution  of  the  board  of  directors  (section 
82,  c.  394,  p.  794,  voL  22,  Del.  Laws)  which 
provides  that  "it  shall  also  be  lawful  for  any 
railroad  company  in  this  state  *  *  *  to 
straighten,  widen  and  otherwise  improve  the 
whole  or  portions  of  its  line  or  lines  of  rail- 
road •  *  *  in  such  manner  and  to  such 
extent  as  its  board  of  directors  may  deter- 
mine upon,  whenever,  in  the  opinion  of  such 
t>oard  tbe  same  may  be  necessary,  •  •  • 
and  to  acquire  all  lands  and  material 
necessary  therefor  by  agreement  with  the 
owner  or  owners,  or  on  failure  to  so  agree, 
in  tbe  manner '  and  by  the  proceedings  pre- 
scribed in  section  81  of  this  act."  In  section 
81  it  is  provided:  "That  whenever  any  cor- 
poration created  under  this  act  cannot  agree 
with  the  owner  or  owners  of  any  lands,  sand, 
•  •  *  necessary  to  be  taken  and  used  in 
the  construction  of  said  railroad,  for  the  pur- 
chase thereof,  the  said  corporation  may  apply 
to  the  associate  Judge  of  the  state  of  Dela- 
ware resident  in  tbe  county  where  the  land 
and  material  necessary  to  be  taken  are  lo- 
cated," etc.  Then  follow  tbe  provisions  re- 
lating to  tbe  appointment  of  freeholders, 
notice,  etc,  the  assessment  of  damages  which 
"the  owner  or  owners  will  sustain  by  reason 
Of  the  said  railroad  passing  through,  taking 
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and  nalnc  the  same,"  and,  finally,  aftw  pr»- 
Bcrlblng  bow  payments  shall  be  made,  etc..  It 
condndee:  "Wbereupon  the  said  corporation 
(ball  be  entitled  to  have,  hold,  nse  and  enjoy 
tbe  said  lands,  premises  and  materials  de- 
acrlbed  and  condemned  in  said  report  and 
required  for  the  purposes  of  said  corporation, 
for  or  on  account  of  which  said  damages 
Btaall  have  been  so  assessed."  The  prerequi- 
site resolution  was  duly  passed  by  the  board 
of  directors,  resolving  that  it  was  necessary, 
etc.,  to  acquire  the  tract  of  land  marked  S 
OD  tbe  plans  submitted  to  tbe  board,  and 
describing  No.  8  as  follows:  "A  piece  of  land, 
with  improvements  thereon,  having  a  width 
of  forty  feet,  and  extending  from  West  street 
to  Justlson  street,  along  the  northeasterly 
tide  of  the  Philadelphia.  Baltimore  &  Wash- 
ington Railroad."  A  strip  40  feet  In  width 
was  thus  authorized  to  be  condemned,  and 
therefore  the  first  step  was  taken.  In  accord- 
ance with  the  law  as  construed  In  the 
Bubenser  Case,  above  referred  to ;  but  an  ex- 
amination of  the  proceedings  following  the 
laid  resolution  of  said  board  show  a  fatal 
variance.  The  report  of  tbe  commissioners 
■tates  that  they  did  go  upon  and  assess  the 
damages  on  land  of  the  defendant  41>/io  feet 
In  width  at  its  widest  part,  and  the  plot  of 
tbe  land  belonging  to  complainant,  which  was 
sought  to  be  condemned,  which  plot  has  been 
submitted  by  respondent's  solicitors  since  the 
bearing  of  the  motion,  shows  a  strip  of  land 
41Vio  feet  In  width,  in  harmony  with  the 
report,  and  It  Is  not  denied  that  that  Is  the 
width  of  the  strip  which  they  proceeded  to 
condemn;  the  same  description  of  the  strip 
appearing  throughout  in  other  papers.  The 
authority  upon  which  depended  tbe  whole 
proceeding  of  condemnation  formally  de- 
clared 40  feet  to  be  the  width  of  the  strip  to 
be  condemned,  thus  at  once  creating  and 
limiting  tbe  power  to  take.  The  commission- 
ers, on  tbe  other  hand,  totally  disregarding 
their  mandate,  proceeded  to  take  a  strip 
exceeding  that  width  by  one  foot  and  two- 
tenths  of  a  foot 

Nothing  has  been  suggested  by  counsel,  nor 
have  I  been  able  to  discover  anything,  which 
could  give  me  tbe  authority  to  alter  or  amend 
the  condemnation  proceedings,  or  In  any  way 
avoid  the  conclusion  that  all  the  proceedings 
subsequent  to  the  resolution  of  the  board  of 
directors  were  fatally  defective  and  void. 
Respondent's  solicitors  have  submitted  an 
affidavit  by  one  of  the  railroad  engineers, 
whldi  gives  the  reasons  or  motives  which 
Induced  tbe  variation ;  but  unfortunately  the 
motives,  however  excellent,  cannot  alter  its 
legal  effect  It  appears  to  be  clear,  therefore, 
that  although  the  respondent  bad  the  power 
to  condemn  the  property  In  dispute  in  accord- 
ance with  the  provisions  of  the  general  cor- 
poration law,  yet  it  is  equally  clear  that  it 
has  failed  so  to  do. 

This  conclusion  brings  me  to  the  consldera- 
tion  of  that  question  for  tbe  solution  of 
which  counsel  In  the  cause  have  expended  an 


amount  of  labor,  which,  If  I  may  Judge  by 
its  remits,  Is  almost  unprecedented  In  this 
court  The  question  to  which  I  refer  is 
whether  Water  street  extends  west  of  West 
street,  over  the  lines  claimed  by  the  railroad 
company,  req>ondent  Beginning  as  far  back 
as  1801,  statutes,  ordinances,  debates,  and 
proceedings  in  council,  plots,  maps,  resolutions 
of  committees,  reports  of  condemnation  pro- 
ceedings, abstracts  of  title  and  affidavits  with- 
out number,  as  well  as  letters  and  proposi- 
tions from  railroad  officials,  were  produced 
at  the  hearing,  and  consumed  in  tbe  reading 
nearly  a  whole  week.  In  order  to  be  certain 
that  I  had  overlooked  nothing,  and  to  be  able 
properly  to  co-ordinate  and  arrange  in  my 
mind  this  vast  mass  of  material,  I  have  gone 
over  It  all  again  very  carefully  at  my  desk, 
and  over  many  portions  again  and  again. 
If,  taking  it  all  together,  anything  affirma- 
tive could  be  extracted  from  the  miscellane- 
ous aggregate  of  papers,  it  would  be  proper 
for  me  to  review  and  tabulate  it  thoroughly, 
even  though  it  might  occupy  the  space  of  a 
whole  volume  of  law  reports.  Such  is  not 
tbe  case,  however.  The  conclusions  to  be 
drawn  from  it  are  purely  negative,  and  my, 
decision  must  be  based  upon  what  it  falls  to 
prove,  rather  than  what  it  does  prove;  up- 
on what  does  not  appear,  rather  than  what 
does  appear.  I  shall  therefore  be  very  brief 
and  very  general  in  my  view  of  it  The  in- 
dostry  and  research  displayed  in  the  collec- 
tion of  this  material  entitle  counsel  to  com- 
mendation, and  its  results,  which  will  be  pre- 
served in  the  office  of  the  r^;ister-ln  chan- 
cery, will  doubtless  prove  of  inestimable 
value  to  the  local  historian. 

Proof  of  the  Rumford  title  to  the  land  In 
dispute  was  Introduced  by  the  respondent 
and  abstracts  of  title  of  the  abutting  owners ; 
also,  an  agreement  between  Jonathan  Rum- 
ford  and  the  Wilmington  &  Susequebanna 
Railroad  Company,  dated  April  1,  1885,  by 
which  Jonathan  Rumford  agreed  to  convey  to 
the  railroad  company,  and  "to  make  a  good 
title  in  fee  simple"  to  as  much  of  his  land 
"as  shall  be  required  by  the  said  act  of  incor- 
poration for  the  purposes  of  tbe  said  rail- 
road," for  the  sum  of  $4Q0.  This  was  follow- 
ed by  Rumford's  receipt  for  $400,  and  writ- 
ten promise  to  give  a  deed  for  the  land  when- 
ever required  by  the  company.  The  company 
went  Into  possession  under  this  agreement, 
and  counsel  claim  a  fee-simple  title  to  the 
land,  and  not  a  mere  right  of  way. 

It  will  be  entirely  useless  for  me  to  cite  the 
numerous  acts  and  ordinances  concerning 
Water  street,  because  th^  have  not  been 
shown  to  have  resulted  in  its  opening  be- 
tween West  and  Justlson,  nor  Is  there  the 
slightest  scintilla  of  evidence  in  writing  that 
it  was  ever  condemned.  Condemnation  pro- 
ceedings were  had  throughout  the  year  1872, 
which  finally  resulted  In  tbe  opening  of  a 
street  26  feet  wide,  called  "Railroad  Avenue," 
along  tbe  south  side  of  tbe  track  of  the 
respondent  company,   west  of  West  street 
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These  proceedings  were  based  upon  a  statate 
directing,  and  followed  by  a  dty  election  and 
numerous  meetings  ot  the  city  council  show- 
ing discordant  views,  all  resulting  In  con- 
demnation proceedings,  which  finally  ended, 
after  many  checks  and  delays.  In  the  opening 
of  a  street  25  feet  wide  on  the  southerly  side 
of.  and  immediately  adjoining,  the  tracks  of 
the  respondent  company.  All  this  was  set 
forth  in  detail,  even  to  the  amount  of  dam- 
ages paid  to  each  person  entitled,  and  the  ex- 
act description  of  every  piece  of  property 
condemned.  There  are  also  affidavits  as  to 
the  thoroughness  of  the  search  for  documents 
and  the  ransacking  of  the  dty  archives, 
which  aver.  In  conclusion,  that  there  Is  no 
evidence  of  the  legal  taking  for  a  public 
street  of  any  portion  of  the  land  used  by  the 
respondent   company   west   of   West   street 

Upon  the  question  of  common  report  and 
long  user  showing  dedication,  many  affida- 
vits were  produced  by  the  complainant  to  the 
effect  that  the  railroad  tracks  west  of  West 
street  were  considered  to  be  laid  on  the  bed 
of  Water  street,  and  that  every  one  used  the 
space  south  of  the  properties  above  described, 
and  between  West  and  Justison  street,  as  a 
public  highway,  believing  it  to  be  Water 
street  In  reply  to  this,  however,  the  re- 
spondent introduced  affidavits  by  the  score 
contradicting  these  affidavits  in  every  partic- 
ular, and  the  affidavits  Introduced  by  the  re- 
spondent were  not  only  three  or  four  times 
as  numerous  as  those  introduced  by  the  com- 
plainant but  were  made  by  the  prominent 
manufacturers  and  business  men  of  the  city 
of  Wilmington  whose  places  of  business  were 
in  the  neighborhood  of  the  property  in  dis- 
pnta  Finally,  the  complainant  Introduced 
certified  copies  of  city  maps  from  the  munic- 
ipal offices,  showing  Water  street  extending 
beyond  West  street;  but  in  reply  to  this  it 
was  pointed  out  by  counsel  for  respondent 
that  the  Water  street  shown  upon  the  said 
maps  was  a  continuation  In  a  straight  line  of 
Water  street  to  the  east,  so  that,  as  the  rail- 
road's right  of  way  curved  to  the  south  at  the 
block  In  dispute,  the  Water  street  shown  up- 
on the  maps  introduced  by  complainant  would 
pass  through  the  properties  of  the  complain- 
ants in  the  above-mentioned  suits  against 
the  railroad,  rather  than  over  the  tracks  of 
the  railroad.  Only  one  map  has  been  shown 
by  complainant  that  represents  Water  street 
as  extending  beyond  West  and  at  the  same 
time  curving  southward  In  conformity  with 
the  curve  of  the  railroad.  This  map  Is  In  an 
atlas  published  in  1876,  under  the  direction  of 
one  G.  M.  Hopkins,  of  320  Walnut  street.  Phila- 
delphia, as  appears  from  the  title  page.  It  is 
manifestly  a  commercial  enterprise,  and  the 
fact  that  Water  street  is  indicated  by  It  upon 
the  land  In  dispute  would  not,  of  course, 
carry  enough  weight  as  evidence  to  Justify 
this  court  In  holding  that  such  additional  evi- 
dence proved  the  existence  of  Water  street  In 
the  locality  Indicated. 

The  condemnation  proceedings  which  I 
have  referred  to  as  going  on  during  nearly  the 


whole  of  the  year  1872  did  actually  result 
as  I  have  already  Indicated,  In  the  opening 
of  Railroad  avenue  south  of  the  respondent's 
right  of  way,  hinging  with  it  west  of  West 
street  A  map  maker,  from  a  casual  glance 
at  those  proceedings,  in  the  absence  of  the 
exhaustive  examination  of  them  and  other 
records  and  proceedings  that  has  been  made  In 
this  cause,  might  easily  infer  that  Water 
street  was  extended  with  Railroad  avenue. 
The  labor  and  research  expended  upon  this 
branch  of  the  case  have  shown  laxity,  con- 
fusion, and  carelessness  on  the  part  of  near- 
ly every  one  concerned  In  past  years,  but  it 
fails  to  disclose  evidence  that  the  land  Into 
the  possession  of  which  the  railroad  company, 
respondent,  or  its  predecessor  went  under  tlie 
agreement  with  Jonathan  Rumford  was  ever 
subjected  to  the  easement  of  a  public  high- 
way, and  became  a  public  street  of  the  city 
of  Wilmington.  I  am  therefore  brought  af- 
ter the  long  and  arduous  labors  which  this 
branch  of  the  subject  has  cost  me,  as  well 
as  the  counsel  in  the  cause,  to  the  same  con- 
clusion which  I  announced  upon  the  decision 
of  the  first  motion  In  the  Bubenzer  Case,  viz.: 
"The  compainant  failed  to  sustain  the  conten- 
tion that  the  land  southwardly  of  his  prem- 
ises is  an  extension  of  Water  street,  and 
therefore  a  public  highway." 

The  grounds  upon  which  the  complainant 
based  his  objection  to  the  condemnation  pro- 
ceedings In  the  Bubenzer  Case  are  stated 
on  page  271  of  61  AUm  as  follows:  "(1) 
The  respondent  has  no  authority  to  construct 
an  elevated  railroad.  (2)  The  respondent 
has  no  authority  to  widen  its  roadbed  at  the 
points  In  question,  having  already  reached 
the  extreme  width  authorized  by  the  act  under 
which  it  was  created.  (3)  The  respondent 
has  no  right  to  take  for  its  use  or  destroy  or 
pass  through  any  outbuildings  of  the  com- 
plainant of  the  value  of  three  hundred  dol- 
lars without  bis  consent  by  reason  of  the  pro- 
vision In  the  original  charter  of  the  Wil- 
mington &  Susquehanna  Railroad  Company, 
which  provides  that  it  'shall  not  pass  through 
any  burying  ground  or  place  of  public  wor- 
ship, nor  any  dwelling  house  without  the  con- 
sent of  the  owner  thereof,  nor  shall  It  pass 
through  any  outbuilding  of  the  value  ot 
three  hundred  dollars  without  such  consent' 
I  (4)  The  respondent  has  no  authority  to  take 
J  the  land  In  question  because  of  certain  Ir- 


regularities claimed  to  exist  in  the  condemna- 


;  tlon  proceedings,  which  are  elaborately  set 
;  forth  in  the  bill."    The  complainant  repeats 
,  all  these  grounds  of  objection  in  the  present 
I  case.    Two  of  them   (the  third  and  fourth) 
I  have  been  hereinbefore  considered  at  length, 
and  the  two  remaining  ones  (the  first  and 
second)  were  decided  adversely  in   the  Bu- 
benzer Case  for  reasons  fully  set  forth  in  the 
opinion  of  the  Chancellor,  and  they  must  for 
,  the  same  reasons,  be  decided  in  like  manner 
I  in  the  case  before  me. 

There  Is  but  one  question,  therefore,  still 
to  be  discussed,  and  that  is  whether  the  com- 
plainant is  entitled  to  an  easement  of  a  right 
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of  way  obtained  by  uaer,  and,  if  so,  what  way. 
It  baring  been  sbown  above  that  the  condem- 
natloD  proceedings  taken  by  respondrait  were 
fatally  defective,  It  follows  that  the  com- 
plainant's motion  (or  a  preUmlnary  injunc- 
tion must  be  granted  so  far  as  to  restrain  the 
railroad  company,  respondent,  from  entering 
upon  or  taking  the  premises  sought  to  be  con- 
demned. It  also  follows  that,  if  there  be  an 
easement  of  a  right  of  way  attached  to  the 
■aid  Johnson  property,  it  should  be  protected 
by  an  injunction. 

The  complainant  claims  a  longitudinal 
right  of  way  alongside  of  the  railroad  tracks 
to  West  street  for  both  of  his  abutting  prop- 
erties, and  also  claims  a  right  of  way  across 
the  railroad  tracks  for  the  property  upon 
which  there  is  a  rear  entrance  to  his  saloon. 
The  failure  of  proof  as  to  this  latter  claim 
is  complete.  In  fact,  the  affidavits  submitted 
on  this  point  seem  to  have  been  intended  to 
rapport  two  different  contentions,  and  they 
appear  to  be  relevant  to  the  claim  of  an  in- 
definite roving  use  of  the  respondent's  rail- 
road tra<A  as  a  public  highway  or  dty  street, 
ratbo'  than  to  the  claim  of  user  of  a  specific 
way  to  the  rear  entrance  of  complainant's 
property. 

There  are  52  affidavits,  all  in  the  following 
form:  'TTbat  he  knows  the  saloon  kept  by 
Arthur  Johnson  on  Front  street  or  Lancaster 
avenue  In  the  city  of  Wilmington,  Just  west 
of  West  street,  with  a  back  entrance  thereto 
from  Water  street,  and  that  he  has  more  or 
less  frequently,  from  time  to  time,  as  he  has 
found  convenient  and  desirable,  crossed  over 
the  ground  on  which  the  railroad  tracks  of 
the  defendant  are  laid  on  what  Is  called 
'Wator  Streef  west  of  West  street  from  the 
direction  of  the  premises  of  the  Harlan  & 
HoUingsworth  Company,  and  entered  the 
premises  of  Arthur  Johnson  by  his  back  gate 
on  Water  street,  which  is  such  entrance,  to 
transact  such  business  there  as  he  desired. 

This  the  deponent  has  done  for  about 

years."  They  differ  only  in  the  number  of 
years  of  user.  These  vary  from  a  couple  of 
years  upward,  there  being  seven  which  allege 
twenty  years  or  more,  and  some  which  state 
"about  twenty  years,"  the  others  stating 
mudi  less.  It  Is  manifest  without  discussion 
that  such  evidence  Is  utterly  insufficient  to 
establish  a  right  of  way  appurtenant  to  the 
Johnson  property  across  the  respondent  rail- 
road's tracks.  For  that  purpose,  it  is  not 
entitled  to  receive  serious  consideration. 

The  lontritndinal  right  of  way,  however, 
rests  upon  a  great  mass  of  testimony  connect- 
ed generally  with  the  rear  entrances  to  near- 
ly all  of  the  abutting  properties  in  the  block, 
but  is  contradicted  by  a  very  large  number 
of  affidavits  introduced  by  the  respondent  in 
reply  to  the  complainant's  affidavits,  and. 
denying  that  the  user  was  adverse.  I  will 
not  discuss  now  the  effect  of  the  allegations 
of  the  respondent's  answer  in  regard  to  the 
ocndemnation  of  this  alleged  etrsement  of 
the  right  of  way,  nor  will  I  revert  again  to 


the  position  taken  by  the  respondent  through 
its  counsel  in  relation  to  the  alleged  easement 
of  the  same  way  in  the  Bubenzer  Case;  but 
I  will  confine  myself  to  the  consideration  of 
the  very  interesting  and  important  question 
of  law  raised  in  the  brief,  of  respondent's 
counsel.  This  point  is,  as  decided  by  some 
of  the  cases  cited  by  him,  that  a  longitudinal 
right  of  way  along  the  right  of  way  of  a  rail- 
road cannot  be  granted  by  the  railroad  com- 
pany, and  therefore  such  easement  cannot  be 
acquired  by  user  which  presumes  a  grant 
In  the  case  which  It  has  been  necessary  for 
me  to  cite  so  often — ^the  Bubenzer  Case  (Del. 
Ch.)  57  Atl.  243— the  Chancellor  says:  "The 
argimient  in  that  case  and  in  the  cases  cited 
in  the  opinion  does  not  apply  to  the  decided- 
ly different  questions  that  are  raised  by  the 
claim  of  a  right  of  way  by  prescription  over 
a  railroad's  right  of  way ;  and  it  is  interesting 
to  note  that  in  the  state  of  Massachusetts, 
where  the  right  to  obtain  by  prescription  the 
easement  of  a  private  right  of  way  over  a 
railroad's  right  of  way  is  established  beyond 
question,  the  law  is  by  statute  precisely  the 
same  as  that  laid  do^vn  in  the  California 
case  above  quoted,  with  regard  to  obtaining 
title  by  adverse  possession  to  a  portion  of  a 
railroad's  right  of  way.  Turner  v.  Fltchburg 
Railroad  Co..  145  Mass.  433, 14  N.  B.  627,  and 
Fltchburg  Railroad  Co.  v.  Frost,  147  Mass. 
118,  16  N.  B.  773.  In  Turner  v.  Fltchburg 
Railroad  Co.,  above  cited,  the  court  said: 
•In  Fisher  v.  N.  Y.  &  N.  B.  Railroad,  135 
Mass.  107,  It  was  held  that  the  statute  of 
1861,  p.  418,  c.  100  (Pub.  St  1882,  c  112.  | 
216),  which,  in  substance,  provides  that  no 
length  of  possession  or  occupancy  of  land  of 
a  railroad  corporation  by  an  abutter  shall 
create  a  right  in  such  land  to  the  abutter, 
would  not  prevent  him  acquiring  a  right  to  a 
private  way  across  the  railroad  by  a  twenty 
years  user  thereof.'  The  court  further  says: 
'The  defendant  further  urges  that  it  is  Im- 
possible to  gain  the  right  of  way  over  a  rail- 
road in  actual  operation,  as  the  land  of  the 
railroad  would  be  subject  to  the  easement 
of  the  plaintiff,  who  might  make  use  of  it  at 
his  own  pleasure.  The  case  does  not  require 
us  to  define  the  exact  limits  of  the  right 
which  the  plaintiff  has  acquired,  but  it  does 
not  follow  that,  even  if  he  has  an  easement 
it  is  not  one  which  he  Is  compelled  to  exercise 
subject  to  the  superior  right  of  the  railroad 
corporation  to  run  Its  trains  as  It  may  de- 
termine to  be  proper  for  the  general  business 
of  Its  road.  There  certainly  may  be  an  ease- 
ment which  will  permit  a  way  to  be  used 
only  at  particular  times  or  seasons  or  for 
particular  purposes.  As  there  may  be  by 
grant  a  "right  to  cross  a  railroad  when  the 
trains  of  the  corporation  are  not  passing,  so 
such  a  right  may  be  acquired."  '  On  the  one 
band,  the  failure  of  the  respondent  to  deny, 
either  by  answer  or  affidavit,  the  allegations 
of  the  bill  and  accompanying  affidavits  with 
reference  to  the  easement  of  a  private  right 
of  way,  operates  as  an  admission  of  the  user 
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of  such  right  of  way  In  the  manner  and  for 
the  period  (much  exceeding  twenty  years) 
alleged;  and,  on  the  other  hand,  the  admis- 
sion at  the  hearing  by  the  respondent  that  the 
elevated  structure  contemplated  would  block 
absolutely  all  Ingress  and  egress  to  and  from 
complainant's  premises  operates  to  eliminate 
from  this  case  questions  relating  to  the  ex- 
tent to  which  difficulties  of  crossing  respond- 
ent's right  of  way  might  be  Increased,  or  op- 
portunities for  so  doing  decreased,  under  con- 
ditions suggested  by  the  language  of  the 
learned  Massachusetts  Judge,  above  quoted." 
And  the  Chancellor  concludes  as  follows: 
"In  view  of  all  the  considerations  which  I 
have  thus  briefly  adduced,  it  only  remains 
for  me  to  say  that  the  complainant  has  shown 
that  be  posseses  an  easement  for  Ingress  and 
egress  to  and  from  the  premises  decrlbed  in 
the  bill  over  and  across  the  railroad's  right 
of  way  southwardly  of  his  said  premises,  and 
that  It  follows  that  the  company,  respondent, 
should  be  restrained  by  a  preliminary  in- 
junction from  erecting  any  permanent  struc- 
ture that  would  obstruct.  In  the  way  contem- 
plated by  It,  the  complainant's  enjoyment  of 
his  easement  of  such  right  of  way.  The  mo- 
tion for  a  preliminary  injunction  is  therefore 
granted  in  so  far  as  It  seeks  to  restrain  the 
respondent  from  obstructing  or  interfering 
with  the  enjoyment  by  the  complainant  of 
his  private  right  of  way  over  the  respond- 
ent's right  of  way,  southwardly  of  complain- 
ant's premises,  by  any  structure  or  obstacle 
of  a  permanent  character." 

It  is  true  that  the  order  for  the  injunction 
issued  after  the  decision  of  the  second  mo- 
tion in  that  case  protected  a  longitudinal 
right  of  way;  but  such  modification  of  the 
original  Injunction  granted  In  the  case  quoted 
just  above  was  made  upon  the  application  of 
the  respondent's  solicitors  after  the  decision 
of  the  second  motion,  and  at  a  hearing  grant- 
ed them  on  the  extent  and  form  of  the  order 
to  be  signed,  complainant's  solicitors  being 
also  present.  A  moment's  reflection  will 
show  that  although,  as  stated  in  the  Mass- 
achusetts case  above  cited,  "there  may  be  by 
grant  a  right  to  cross  a  railroad  when  the 
trains  of  the  corporation  are  not  passing," 
yet  a  right  to  use  a  railroad's  right  of  way 
longitudinally  is  totally  dlfTerent.  The  first 
Is,  in  fact,  only  a  form  of  the  familiar  grade 
crossing,  but  from  the  very  nature  of  things 
the  use  of  the  track  or  right  of  way  of  any 
railroad  longitudinally  cannot  be  subordinate 
to  its  use  by  the  railroad,  nor  consistent  with 
such  use;  and  yet  that  is  the  postulate  upon 
which  rests  the  decision  of  the  Massachusetts 
court  which  I  have  followed,  to  wit,  that  the 
easement  of  a  railroad  crossing  exists  sub 
modo,  and  is  subordinate  to  the  railroad's 
legitimate  use  of  its  right  of  way,  dangerous 
and  undesirable  as  such  crossings  are  under 
the  present  conditions  of  railroading. 

It  Is  self-evident  that  the  use  of  a  \oag- 
itudinal  way  along  the  right  of  way  of  a 
railroad  company,  except  for  an  extremely 


short  distance,  Is  absolutely  inconsistent  with 
its  proper  use  by  the  railroad  company,  and 
is  subversive  of  such  use.  The  question  la 
discussed  at  some  length  in  the  case  of  Sapp 
et  ux.  v.  Northern  Central  Railway  Co., 
61  Md.  124.  The  court  say:  "It  appears 
from  the  facts  stated  that  the  easement  set 
up  is  that  of  a  private  footway  for  some  con- 
siderable distance  over  the  lands  of  a  railroad 
corporation,  alongside  of  or  between  the 
tracks  of  the  road  from  the  house  of  the 
plaintiffs  to  a  public  highway.  Without  stop- 
ping now  to  consider  other  essentials  of  an 
easement  by  prescription,  it  Is  familiar  and 
elementary  law  that  title  by  prescription  is 
founded  on  the  presumption  of  a  grant,  and 
it  follows  from  this  that,  in  order  to  establish 
a  prescriptive  right.  It  must  be  claimed  under 
and  through  some  one  who  had  a  right  t» 
grant  or  create  the  easement  claimed. 
Washb.  on  Easements,  120.  That  a  railroad 
corporation  has  no  power  or  right  to  grant  an 
easement  like  this  of  footways  for  persons  to- 
walk  along  their  tracks  or  by  the  side  of 
them  seems  an  almost  self-evident  proposi- 
tion. It  Is  obvious  that,  if  such  power  exist- 
ed and  were  exercised,  it  would  be  subversive- 
of  the  very  purposes  for  which  railroad 
charters  are  granted.  But  the  principle,  it 
It  needed  authority  for  its  support,  has  been 
decided.  Thus,  where  a  company  was  author- 
ized by  act  of  Parliament  to  construct  and' 
operate  a  canal  for  public  use,  and  the  de- 
fendant erected  a  mllldam  and  steam  en- 
gine upon  Its  banks,  and  drew  water  there- 
from for  operating  the  same,  and  to  an  action 
for  doing  this  pleaded  a  prescriptive  right  so- 
to  use  the  water,  the  court  held  that  such 
right  could  not  be  maintained,  for  it  im- 
plied an  original  grant  thereof  by  the  com- 
pany to  him,  and  they  had  no  right  to- 
make  any  such  grant,  or  to  use  the  water 
for  any  purpose  except  for  that  of  a  canal." 
The  court  cite  and  quote  from  Rockdale 
Canal  Co.  v.  RadcUfTe,  83  Eng.  C.  L.  Reports, 
287,  and  also  Staffordshire  Canal  ▼.  Birming- 
ham Canal,  Law  Reports,  1  Eng.  &  Irish  Ap- 
peals, 254,  and  add:  "We  have  been  re- 
ferred to  no  authority  and  have  foimd  none  In 
which  the  doctrine  of  those  decisions  have 
been  controverted."  These  English  canal 
cases  cited  contain,  of  course,  many  elements 
not  existing  in  a  railroad  case,  but  the  same 
line  of  reasoning  seems  to  apply,  and  it 
compels  assent  to  the  proposition  that  a 
longitudinal  right  of  way  along  the  right  of 
way  of  a  railroad  not  owning  the  soil  cannot 
be  created  by  such  railroad  by  grant  or  other- 
wise, and  cannot  be  acquired  by  user  ad- 
verse to  the  railroad.  How,  Indeed,  can  a 
railroad  corporation,  possessing  only  a  right 
of  way  for  railroad  purposes,  grant  a 
right  of  way  for  purposes  Inconsistent 
with,  and  subversive  of,  their  own  use  of  it 
as  a  railroad?  And,  as  stated  by  the  court 
in  the  Maryland  case,  "it  is  familiar  and 
elementary  law"  that  title  by  prescription  Is- 
founded  on  the  presumption  of  a  grant,  and . 
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it  foUowB  from  this  "that,  In  order  to  estab- 
lish a  prescrlptlTe  right,  it  mnat  be  claimed 
under  and  through  some  one  who  had  a  right 
to  grant  or  create  the  easement  claimed." 

The  only  question  arising  in  the  applica- 
tion of  this  reasoning  to  the  case  before  me 
arises  from  the  question  of  title.  Ck>unsel  for 
the  respondent  have  claimed  throughout  the 
argument  that  the  railroad  company,  respond- 
ent has  an  estate  in  fee  simple  in  the  land 
OTer  which  the  easement  of  a  right  of  way 
is  dained,  and  not  a  mere  right  of  way  over 
tbe  land.  If  such  be  the  case,  the  question 
arises  whether  the  railroad  company,  re- 
spondent, as  owner  in  fee,  might  not  have  tbe 
right  to  grant  or  create  tbe  easement,  not- 
withstanding the  fact  that  it  is  a  corpora- 
tion created  for  the  purpose  of  conducting  the 
business  of  a  railroad  company.  This  claim 
of  title,  however,  made  by  the  respondent's 
•oUdtors,  has  been  emphatically  denied  dur- 
ing the  argument  of  the  pending  motion  by 
tbe  complainant's  solicitors,  although  it  has 
not  been  a  material  issue  in  the  cause,  and 
assuredly  it  has  not  been  so  established  as  to 
become  the  basis  of  any  affirmative  action. 

In  view  of  all  the  considerations  which  I 
have  adduced  In  reviewing  the  confused  and 
complicated  matters  presented  for  my  de- 
termination upon  the  i^ending  motion,  and  al- 
so in  view  of  tbe  fact  that  one  of  the  funda- 
mental rules  controlling  the  action  of  a  court 
of  equity  in  granting  or  refusing  an  injunc- 
tion is  that  the  protection  of  the  writ  must 
be  actnally,  and  not  theoretically,  needed  In 
order  to  Justify  the  granting  of  it,  I  am  led 
to  tbe  conclusion  that  the  motion  for  a  pre- 
liminary injunction  ought  to  be  denied  so  far 
as  it  concerns  the  allied  easement  of  a 
right  of  way,  which  is  the  same  way  that  the 
railroad  company,  respondent,  is  already  en- 
joined from  encroaching  upon  or  interfering 
with  by  tbe  injunction  outstanding  in  the 
Buboizer  Case. 

For  the  reasons  hereinbefore  given  at 
.length,  the  motion  for  a  preliminary  Injunc- 
tion la  granted  only  so  far  as  to  restrain 
tbe  railroad  company,  respondent,  and  its 
agents  from  entering  upon  or  taking  tbe 
land  described  in  tbe  condemnation  proceed- 
ings which  tiave  been  hereinbefore  referred 
to. 

Let  the  order  be  entered  accordingly. 


DILLON  V.  HUDSON,  PELHAM  &  SALEM 
BLEOTEIC  RT.  CO. 

(Bapreme  Court  of  New  Hampshire.    Hills- 
borough.   Oct  8,  1903.) 

1.  Dkath  —  Daxaobs  —  CAFAcrrr  to  Ejabr 

Monet— BviDENCK. 
Under  Pnb.  St.  1891,  c.  191,  f  12,  provld- 
tof  that,  in  an  action  for  the  wrongful  killing 
«f  a  human  being,  his  capacity  to  earn  money 
Bur  be  considered  as  an  element  of  damage, 
crioence  teo4ing  to  show  such  capacity  is  com- 
petent 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Death,  ff  88,  108.] 


2.  Same. 

Evidence  in  an  action  for  the  wrongful 
killing  of  plaintiff's  wife,  brought  under  Pub. 
St  1891,  c.  191,  section  12  of  which  makes 
capacity  to  earn  money  an  element,  of  damage, 
that  deceased  never  had  earned  money,  and 
from  her  station  in  life  probably  never  would 
render  services  calling  for  pay,  though  compe- 
tent on  the  question  of  capacity  to  earn,  would 
not  prevent  the  jury  from  finding  from  other 
evidence  that  such  capacity  existed. 
8.  Saice. 

In  an  action  for  the  wrongful  killing  of 
plaintiff's  wife,  brought  under  Pub.  St  1891, 
c  191.  section  12  of  which  makes  earning 
capacity  of  the  deceased  an  element  of  damage, 
evdence  as  to  the  value  of  the  wife's  services 
as  housekeeper  in  plaintiff's  family  was  compe- 
tent as  tending  to  show  such  earning  capacity. 

Transferred  from  Superior  Court;  Cbam- 
berlln.  Judge. 

Action  by  James  Dillon  against  the  Hud- 
son, Pelham  &  Salem  Electric  Railway  Com- 
pany. There  was  a  verdict  for  plaintiff,  and 
defendant  excepted.  Transferred  from  the 
January  term,  1905,  of  the  superior  court 
Exceptions  overruled. 

The  deceased  was  the  wife  of  the  plain- 
tiff. The  defendant  excepted  to  evidence 
of  the  value  of  the  deceased's  services  as 
housekeeper  in  the  plaintiff's  family,  which 
was  offered  as  tending  to  show  her  capacit>' 
to  earn  money,  and  also  to  so  much  of  the 
charge  to  the  Jury  as  authorized  an  assess- 
ment of  damages  on  account  of  the  capacity 
of  the  deceased  to  earn  money.  Other  ex- 
ceptions taken  at  the  trial  were  abandoned 
In  argument. 

Rice,  King  ft  Rice  and  George  F.  Jackson, 
for  plaintiff.  Samuel  W.  Emery,  for  de- 
fendant 

PARSONS,  C.  J.  The  statute  wjilch  au- 
thorizes the  present  action  for  the  wrong- 
ful killing  of  a  human  being  limits  the  dam- 
ages which  may  be  recovered  to  $7,000  (Pub. 
St  1891,  c.  191,  I  11),  and  provides  ad.  i  12) 
that  "tbe  mental,  and  physical  pain  suf- 
fered by  him  In  consequence  of  the  injury, 
the  reasonable  expenses  occasioned  to  his 
estate  by  the  injury,  the  probable  duration 
of  his  life  but  for  the  injury,  and  bis  capaci- 
ty to  earn  money,  may  be  considered  as 
elements  of  damage  in  connection  with  other 
elements  allowed  by  law."  The  rule  of  the 
common  law  which  permitted  no  recovery 
for  causing  the  death  of  a  human  being 
has  been  generally  abrogated  by  statutes 
which  prescribe  the  grounds  for  which  dam- 
ages may  be  recovered,  which  differ  so  wide- 
ly In  the  different  statutes  that  decisions 
as  to  the  damages  recoverable  under  them 
would  be  of  little  aid,  if  there  were  doubt 
as  to  the  meaning  of  the  statute  upon  which 
this  action  is  founded.  The  statute  makes 
the  capacity  to  earn  money  an  element 
for  consideration  in  assessing  tbe  damages. 
Hence  evidence  tending  to  show  such  capac- 
ity was  competent  Evidence  that  the  de- 
ceased never  had  earned  money,  and  from 


Digitized  by 


Google 


94 


62  ATLAKTIO  BBFORTBB. 


(Pa 


ber  station  or  sltnatloii  in  life  probably 
never  would,  might  be  competent  upon  the 
question  of  capacity  to  earn,  but  would  not 
establish  its  nonexistence.  Hence  the  fact 
that  the  deceased  never  had  earned  money 
and  probably  never  would  render  servicefl 
which  would  be  requited  by  a  pecuniary 
compensation,  if  found  from  the  evidence, 
would  not  pcerent  the  jury  from  finding 
from  other  evidence  that  such  capacity  ex- 
isted. The  defendant's  contention  that  the 
damage  to  the  deceased's  estate  because 
of  the  cessation  of  her  earning  power  Is 
dependent  upon  so  many  contingencies  as 
to  be  entirely  speculative  in  character,  and 
that  therefore  the  earning  capacity  of  the 
'  plaintiff  could  not  properly  be  considered 
In  assessing  the- damages,  might  be  entitled 
to  serious  consideration  if  this  were  a  com- 
mon-law action;  but  the  statute  which  au- 
thorizes the  action  prescribes  the  elements 
of  damage,  among  which  Is  the  "capacity" 
of  the  deceased  "to  earn  money."  The  lan- 
guage of  the  statute  disposes  of  the  excep- 
tion. Carney  v.  Railway,  72  N.  H.  364,  372, 
67  Atl.  218. 

Exceptions  overruled.    All  concurred. 


COOIiBAUGH   V.   LEHIGH  &   WILKES- 

BARRE  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  9, 1905.) 

1.  Jddgmicnt— Lien— Pbopertt   Subject. 

Where  a  coal  lease  gave  the  lessee  the  right 
to  remove  a  certain  numl>er  of  tons  of  coal 
annually,  the  lease  to  determine  when  all  the 
coal  should  be  removed,  unless  ended  sooner 
under  certain  other  provisions  of  the  lease, 
and  an  annual  rental  was  to  be  paid  to  the 
lessors,  the  lessors  retained  an  interest  in  the 
coal  to  which  the  lien  of  a  judgment  would  at- 
tach. 

2.  ExEcuTioH  —  Saub  —  Interest   in   Coai/— 
RioBjs  AcqinsED. 

Where  a  coal  mine  was  leased  for  a  certain 
annual  royalty,  and  the  lessors'  interest  in 
the  coal  was  sold  under  a  judgment  against  it, 
the   royalties   provided    for   in   the   lease   were 

ftroperly  paid  to  the  purchaser  of  the  leesora' 
nterest. 
8.  Same. 

Where  a  coal  lease  gave  the  lessee  the  right 
to  mine  a  certain  number  of  tons  annually 
until  the  coal  was  mined  at  an  annual  rental, 
the  le^l  title  remained  in  the  lessors ;  and 
where  it  was  not  taken  from  them  within  six 
years  during  the  continuance  of  the  lease,  by 
mining  the  same,  the  money  paid  to  them  under 
the  lease  belonged  to  them  as  rental  for  the 
land  occupied  by  the  lessee,  though  the  lessee 
had  not  used  the  land  for  the  mining  of  coal, 
as  it  bad  a  right  to  do  under  the  provisions 
of  the  lease ;  and  on  a  sale  on  execution  against 
one  of  the  lessors  his  interest  in  the  rental 
went  to  the  purchaser. 
Mestresat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  County^ 

Action  by  J.  R.  Coolbaugb,  administrator 
of  Milton  Dana,  against  the  Lehlgb  ft  Wilkes- 
Barre  Coal  Company.  From  an  order  dis- 
charging a  rule  for  Judgment  for  want  of  a 


sufficient  affidavit  of  defoise,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
BROWN,  ME8TREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

F.  C  Sturges  and  F.  M.  Nichols,  for  ap- 
pellant 8.  J.  Strauss,  A.  H.  McCllntock, 
and  Arthur  Hlllman,  for  aroellee. 

BROWN,  J.  On  August  30,  1870,  HUton 
Dana  and  others,  owners  of  coal  lands  In 
Luzerne  county,  entered  into  an  agreement 
with  the  Wlllces-Barre  Coal  &  Iron  Company, 
granting,  demising,  and  leasing  unto  it,  its 
successors  and  assigns,  all  the  coal  in  said 
lands.  The  appellee  succeeded  to  all  tbe 
rights  of  the  original  lessee.  The  demise  or 
lease,  as  the  agreement  Is  termed  by  the 
parties,  was  to  date  from  January  1, .  1870, 
and  "to  determine  and  end  when  all  the 
mineable  (and)  anthracite  coal  shall  have 
been  mined  and  removed  from  the  demised 
premises,  unless  the  term  be  sooner  ended 
under  provisions"  thereinafter  contained. 
The  lessee  covenanted  to  pay  to  the  lessors 
the  annual  rental  of  $20,000,  In  quarterly 
installments  of  $5,000  each,  in  consideration 
of  which  it  is  permitted  aimually  to  mine  and 
remove  80,000  tons  of  coal.  There  is  a  fur- 
ther provision  tliat,  "if  the  said  party  of  the 
second  part  shall  pay  said  twenty  thousand 
dollars  rent  in  any  one  year,  as  is  herein- 
before provided,  and  during  that  year  less 
than  eighty  thousand  tons  of  coal,  of  tbe 
pounds  aforesaid,  be  mined  and  removed,  the 
said  party  of  the  second  part  may,  in  any 
subsequent  year  within  six  years  thereaftw, 
during  the  continuance  of  this  lease,  mine 
and  move  sufficient  coal  to  make  up  tbe 
deficiency."  On  default  in  the  payment  of 
"an  installment  of  rent  or  any  part  tbereof," 
for  a  period  of  00  days,  it  was  covenanted 
and  agreed  that  tbe  lessors,  in  tlielr  option, 
might  declare  tbe  term  of  tbe  "lease"  at  an 
end,  and  tbe  "lease"  was  thereupon  to  ab- 
solutely cease  and  determine.  Dana  received 
bis  share  of  the  payments  made  for  the  coal 
mined  and  removed  up  to  April  1,  1880.  On 
April  3,  1880,  on  an  execution  upon  a  Judg- 
ment against  blm,  tbe  sheriff  of  tbe  county 
sold  to  Joseph  Birbeck  and  Alexander  H. 
Van  Horn  all  bis  "right  title,  and  Interest  in 
and  to  all  the  coal  in  and  under"  tbe  land 
embraced  in  the  lease.  Since  the  sale  and 
delivery  of  the  sherifTs  deed  to  these  vendees 
of  Dana's  interest  the  payments  for  tbe  coal 
mined  and  removed  have  been  made  to  tbexn. 
The  affidavit  of  defense,  in  addition  to  tbe 
allegation  of  Birbeck's  and  Van  Horn's  own- 
ership of  interest  In  the  coal  and  tbeir  right 
as  the  sberiCTs  vendees  to  receive  payments 
for  the  same  as  mined,  avers  that  the  pay- 
ments were  made  to  them  in  tbe  lifetime  of 
Dana  with  his  knowledge  and  consent ;  tbat 
since  his  death  they  were  mape  without 
protest  or  objection  from  any  of  Ills  beirs 
or  personal  representatives;  that  tliere  taas 
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arisen  a  complete  and  final  presumption  of 
law  that  Birbeck  and  Van  Horn  acquired  the 
title  for  a  full  consideration,  and  bare  paid 
tor  the  same  to  the  said  Dana  or  the  persons 
who.  on  hla  behalf,  were  entitled  to  receive 
the  rentals ;  and  therefore  bis  administrator, 
wbo  brings  this  suit.  Is  estopped  from  as- 
serting a  right  to  recover. 

The  questions  raised  by  the  statement  and 
affidavit  of  defense  are  properly  stated  by  the 
court  below  to  be:  "(1)  Whether  the  sher- 
ITs  sale  to  Birbeck  and  Van  Horn  passed 
to  them  the  right  of  the  execution  defendant 
Dana  to  receive  'rentals'  or  royalties  under 
the  coal  lease.  (2)  If  not,  then  Is  the  ad- 
ministrator of  his  estate  estopped  from  now 
asserting  the  right  to  recover  from  the  de- 
fendant company  royalties  already  paid  to 
the  sberlflTs  vendees  or  their  representatives? 
(3)  Would  the  facts  averred,  if  proven,  raise 
a  presumption  of  a  grant  by  Milton  Dana  to 
said  vendees,  of  bis  right  to  receive  such  roy- 
alties?" Having  been  of  opinion  that  the 
first  of  these  three  questions  should  be  an- 
swered In  the  affirmative,  and  having  so 
answered  It,  the  court  below  deemed  the  dls- 
cnsslon  of  the  other  two  unnecessary. 

Though  the  agreement  of  August  30,  1870, 
la  called  by  the  parties  to  it  a  demise  or  lease, 
we  have,  from  Hope's  Appeal  (Pa.)  S  Atl.  28, 
down  through  a  long  line  of  cases,  called  It  a 
sale  of  coal  In  place  as  land.  Sanderson  t. 
Scranton,  105  Pa.  469;  D.,  L.  &  W.  Railroad 
Co.  T.  Sanderson,  109  Pa.  583, 1  Atl.  394, 58  Am. 
Rep.  743 :  Lillibrldge  v.  C!oal  Ck).,  143  Pa.  293, 

22  AtL  1035,  13  L.  R.  A.  627,  24  Am.  St.  Hep. 
544;  Klngsley  v.  Coal  &  Iron  Co.,  144  Pa.  613, 

23  AtL  250;  I^azarus'  Estate,  145  Pa.  1,  28 
Atl.  652 ;  Dennlston  v.  Haddock,  200  Pa.  426, 
50  Atl.  197.  In  the  last  case  cited  the  lease 
was  for  20  years  and  provided  for  the  payment 
of  a  minimum  royalty.  It  was  executed  on 
September  27,  1870,  by  Margaret  Dennlston 
and  others  to  Charles  Hutchinson,  whose 
interest  became  vested  In  Haddock,  the  appel- 
lant It  appeared  that  Hutchinson  and  his 
successors  in  title  had  paid  royalty  during 
the  whole  term  of  the  lease,  but,  on  account 
of  strikes  and  other  drcumstan^,  were  pre- 
vented from  mining  coal  to  the  full  extent 
of  the  minimum  paid.  On  September  22, 
1891,  the  lessors  executed  a  new  lease,  to 
take  effect  from  October  1,  1891.  Haddock, 
the  lessee,  had  been  continuously  In  posses- 
sion of  the  property  during  the  terms  of  both 
the  old  and  the  new  lease  and  the  period  be- 
tween them.  He  claimed  to  defalk  the  over- 
payments under  the  old  lease,  amounting  to 
$15,000,  from  the  royalties  due  under  the 
new  lease,  and.  In  affirming  the  judgment  of 
the  court  below,  refusing  to  allow  such  set- 
off,  what  was  said  by  the  present  Chief  Jus- 
tice may  now  be  very  properly  quoted  at 
length  as  supporting  appellee's  contention: 
"It  has  been  said  in  a  number  of  cases  that 
a  conveyance  of  the  right  to  mine  and  re- 
move all  the  coal  in  a  given  tract  of  land,  is 
a  sale  of  the  coal  in  place,  although  the  con- 


veyance may  he  called  a  lease.  The  expres- 
sion Is  unfortunate;  for,  while  it  may  tkave 
produced  no  erroneous  result  In  the  cases 
where  it  Is  used.  It  tends  to  substitute  the 
general  rules  appertaining  to  sales  for  the 
rules  properly  applicable  to  the  particular 
contract  that  may  be  under  consideration  by 
the  court  Thus,  for  example,  in  Hope's  Ap- 
peal (Pa.)  8  Atl.  23,  ^hlch  is  practically  the 
starting  place  of  the  error,  the  agreement, 
though  called  a  lease,  was  a  purchase  of  the 
coal  at  a  fixed  price  per  acre,  making  a  liqui- 
dated gross  sum,  which  was  payable  absolute- 
ly In  Installments  ending  within  13  years, 
though  the  lessee  had  a  nominal  term  of  09  In 
which  to  remove  the  coal.  It  was  Justly 
said  by  the  learned  court  below,  whose  deci- 
sion was  affirmed  here,  that  It  was  'manifest 
that  the  parties  contemplated  an  actual  sale 
of  the  coal,  and  not  a  lease  In  the  ordinary 
use  of  that  word.'  In  Sanderson  v.  Scranton, 
105  Pa.  469,  the  lease  was  expressly  made 
'perpetual  until  all  the  coal  under  the  tract 
is  mined,'  and  it  was  held  that  this  was  such 
a  complete  severance  that  the  taxes  of  the 
city  of  Scranton  on  the  coal  In  place  were 
chargeable  to  the  lessee,  and  not  the  lessor. 
So  In  Klngsley  v.  Hillside  Coal  &  Iron  Co., 
144  Pa.  613,  23  Atl.  250,  it  was  again  held 
that  there  was  such  a  severance  that  occupa- 
tion of  the  surface  was  not  an  adverse  posses- 
sion, even  against  a  lessee  who  had  not  open- 
ed up  or  entered  on  actual  possession  of  the 
coal.  With  the  decisions  In  these  cases  no 
fault  can  be  feund;  but  the  expression  that 
a  conveyance  of  coal  In  place,  even  by  a  lease 
for  a  limited  term,  is  a  sale.  Is  Inaccurate 
as  a  general  proposition  of  law,  and  unfortu- 
nate from  its  tendency  to  mislead,  which  Is 
apparent  In  some  of  the  subsequent  cases. 
Whether  It  would  be  better  to  call  such  an 
Instrument  accurately  what  it  certainly  was 
at  common  law,  a  lease  without  impeach- 
ment of  waste,  or  to  endeavor  to  reconcile  all 
the  decisions  by  calling  it  a  conditional  sale. 
Is  not  necessary  at  present  to  discuss.  The 
point  to  be  noted  is  that  the  rules  applicable 
to  sales  are  not  to  be  applied  Indiscriminately 
to  such  instruments,  but  each  Is  to  be  con- 
strued like  any  other  contract  by  its  own 
terms.  The  defense  In  the  present  case  is  an 
ingenious  misapplication  of  the  principle  of  a 
sale.  Appellant  In  compliance  with  bis  obli- 
gation under  the  lease  paid  a  minimum  roy- 
alty each  year,  and  at  the  end  of  his  term 
had  paid  more  royalty  than  would  have  been 
required  by  the  coal  actually  mined.  He  re- 
mained in  possession  of  the  land  for  a  year 
under  arrangement  with  one  of  the  owners, 
and  then  took  a  new  lease,  under  which  the 
royalties  now  sued  for  accrued.  He  now 
claims  to  defalk  the  overpayments  under  the 
old  lease,  on  the  ground  that  he  had  paid  for 
the  coal  and  was  entitled  to  It  without  fur- 
ther charge,  because  under  his  continued  pos- 
session he  could  take  it  away  without  a  tres- 
pass. The  defect  of  this  view  is  in  the  as- 
sumption that  he  had  paid  for  the  coaL    He 
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had  not  He  had  paid  bis  rent  on  the  attpn- 
lated  terms,  but  be  had  paid  nothing  for  the 
coal  In  place.  His  sole  claim  and  title  to 
that  was  to  mine  It  during  the  term  of  the 
lease.  As  to  It  he  was  In  the  position  of  a 
lessee  of  a  house,  bound  to  pay  rent  whether 
he  occupied  It  or  not  The  fact  that  he  paid 
without  occupying  It  would  not  excuse  his 
liability  for  further  rent  If  he  accepted  a 
new  lease.  Appellant  admits  that  If  he  had 
gone  out  of  possession  at  .the  termination  of 
blB  lease  he  would  have  bad  no  further  claim 
to  the  coal,  but  his  reason  assigned  Is  not 
the  correct  one.  The  right  to  remove  the  coal 
would  have  ended,  not  because  the  lessee  had 
forfeited  or  abandoned  bis  property  In  It  but 
because  be  bad  never  acquired  any  such  prop- 
erty ;  his  right  to  do  so  being  expressly  limit- 
ed to  the  term  covered  by  the  lease."  In  D., 
L.  &  W.  Railroad  Co.  t.  Sanderson,  supra, 
the  question  was  as  to  who  should  pay  the 
taxes  on  tbe  coal  as  land,  the  lessor  or  lessee 
under  a  coal  lease,  and  Trunkey,  J.,  distinctly 
stated  that  no  question  arose  "respecting  tbe 
grantors'  security  for  tbe  purchase  money, 
nor  of  their  power  to  subject  their  right  under 
the  deed  to  the  Hen  of  a  mortgage." 

Here  the  question  is  as  to  the  power  of  the 
grantor,  Dana,  to  subject  to  tbe  Hen  of  a 
Judgment  tbe  interest  remaining  In  him  under 
the  agreement  with  the  Wllkes-Barre  Coal  & 
Iron  Company.  If  tbe  lessee  bad  paid  tbe 
rental  of  $20,000  for  the  first  year,  but  bad 
mined  no  coal,  and  In  tbe  second  year,  on  Its 
default  In  payment  of  a  quarter's  rent  tbe 
lessors  had,  in  accordance  with  tbe  terms  of 
tbe  lease,  declared  it  terminated  and  re- 
sumed possession  under  the  forfeiture  clause, 
the  lessee  could  not  thereafter  have  mined 
and  removed  any  coal  because  it  bad  paid 
$20,000  for  the  first  year.  This  Is  the  clear 
meaning  and  Intent  of  the  contract  That 
sum  would  have  been  retained  simply  as 
rent  paid,  and  received  as  such,  for  the 
right  to  occupy  and  use  tbe  land  by  removing 
tbe  coal  therefrom  for  one  year.  Lehigh  & 
Wllkes-Barre  Coal  Co.  v.  Wright  177  Pa.  387, 
35  Atl.  919 ;  Lehigh  Valley  Coal  Co.  v.  Bver- 
bart  206  Pa.  118,  66  Atl.  884.  It  Is  only 
"during  tbe  continuance  of  the  lease" — that 
is,  before  the  rights  of  tbe  lessee  have  ter- 
minated by  a  forfeiture  of  them — that  It  can, 
during  any  six  years  following  an  annual 
payment  of  $20,000,  appropriate  to  tbe  pay- 
ment of  coal  mined  so  much  of  that  sum  as 
has  not  been  appropriated  In  any  prior  year 
to  the  payment  of  coal  mined.  After  the  ex- 
piration of  six  years  no  such  appropriation 
can  be  made,  and  the  minimum  royalty  Is  to 
be  retained  purely  as  rent  for  tbe  year's 
occupancy  of  the  land.  Tbe  agreement  of  tbe 
parties  Is  that  tbe  minimum  rental  of  $20,000 
may  be  applied  by  the  lessee  on  account  of 
the  purchase  money  of  the  coal,  provided  It 


will  actually  purchase  and  acquire  title  in  tbe 
manner  pointed  out  in  tbe  agreement  riz.,  by 
mining  it  within  six  years.  UnttI  it  is  so 
mined  tbe  legal  title  remains  in  the  lessors, 
and  if  not  taken  from  them  within  six  years 
during  the  continuance  of  tbe  lease  in  tbe 
manner  stated,  tbe  money  paid  them  belongs 
to  them  as  rental  for  tbelr  land  which  bad 
been  occupied  by  the  lessee,  though  not  used 
and  appropriated  by  It  as  it  bad  the  right  to 
do.  This  was  Just  tbe  situation  when  tbe  in- 
terest of  Dana  in  tbe  coal  laud  was  seized 
and  sold  under  tbe  execution  against  him. 
If  the  coal  had  all  been  mined,  tbe  worked- 
out  space  would  tiave  rev^ted  to  bim,  and 
what  bad  not  been  worked  out  was  undw  a 
continuing  contingency  of  reverting  to  bim 
by  a  forfeiture  of  the  lease.  He  still  bad  an 
interest  in  the  coal  as  land,  title  to  portions 
of  which,  and  in  the  end  to  all  of  which,  be 
bad  agreed  should  pass  from  bim  and  become 
vested,  not  only  equitably,  but  legally,  in  tbe 
lessee,  as  from  time  to  time  it  acquired  tbe 
legal  title  to. tbe  coal  by  mining  and  remov- 
ing it  But  until  tbe  legal  title  was  so 
taken  from '  him  it  remained  in  bim,  as  in 
tbe  case  of  any  vendor  of  real  estate.  Tliifl 
is  the  title  that  was  still  in  bim  when  it  was 
sold  from  him  by  the  sheriff  to  Birbe(&  and 
Van  Horn,  and,  having  acquired  it  they 
are  now  entitled  to  all  tbe  rights  under  it 
Tbe  one  involved  in  this  case  is  tbe  right  to 
tbe  royalties,  which,  under  tbe  agreement 
of  August  30, 1870,  are  to  be  regarded  as  pro 
tanto  piu«base-money  payments  for  the  coal 
in  place,  if  mined  and  removed '  within  a 
stipulated  time.  The  title  thereto  is  acquired 
by  using  these  royalties  within  tbe  stipu- 
lated period  of  six  years  during  the  con- 
tinuance of  tbe  lease  as  payments  for  coal  ac- 
tually taken  out  and  away. 

As  tbe  question  raised  on  this  appeal  did 
not  arise  in  any  of  the  cases  holding  a  lease 
like  the  present  to  be  a  sale  of  coal  In  place 
as  land,  they  are  not  to  be  regarded  as 
in  conflict  with  tbe  view  here  expressed. 
Though  expressions  in  some  of  them  are 
apparently  irreconcilable  with  it  it  Is  to  be 
remembered,'  as  is  said  In  Denniston  v.  Had- 
dock :  "The  rules  applicable  to  sales  are  not 
to  be  applied  indiscriminately"  to  these 
leases ;  and  when,  as  here,  the  question  Is  as 
to  the  right  of  the  grantor  or  lessor  to  sub- 
ject the  interest  in  tbe  land  wliicb  remains 
in  bim  to  tbe  lien  of  a  Judgment  or  mortgage, 
no  other  doctrine  than  the  one  announced  by 
the  court  below  can  accord  with  reason  or  tbe 
authorities  relating  to  tbe  Interest  retained 
by  a  vendor  under  an  agreement  for  tbe  sale 
of  bis  land. 

Tbe  order  of  tbe  court  below  discharging 
tbe  rule  for  Judgment  is  affirmed. 

MB8TREZAT,  3.,  dissents. 
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Appeal  of  TORE  HAVEN  WATER  ft  POW- 
ER  CO. 

(Supreme  Coort  of  PennsylTania.    Jane  22, 
1905.) 

1.  Taxation  —  ABSxssiatNX  —  Psopebtt  ir 
Two  CouRTisa. 

Where  a  power  company  erected  its  power 
house  on  a  part  of  a  400-acre  farm,  that  portion 
of  the  farm  was  separated  from  the  remainder, 
and  it  did  not  matter  where  the  mansion  house 
on  the  farm  was  located,  as  it  would  not,  under 
Act  Jnne  1,  1883  (P.  L.  51),  providing  that, 
where  connty  lines  divide  a  tract  of  seated  land, 
assessments  shall  be  made  in  the  county  in 
which  the  mansion  house  is  situated,  be  affected 
as  to  the  place  of  tax  by  such  fact 

2.  CtoUNTlES— BOUNDABIES. 

Under  Act  Aag.  19,  1749  (1  Smith's  Laws, 
p.  198),  the  bonndary  line  l>etween  Lancaster 
and  York  counties  is  the  ordinary  low-water 
mark  on  the  west  side  of  the  Susquehanna  river, 
and  not  the  lowest  line  reached  as  the  result  of 
extreme  drought. 
S.  Taxation — AasxBSMEitT — Appeal — Rkvixw. 

The  findings  of  fact  by  the  lower  court  on 
appeal  from  the  tax  assessment  will  not  be  set 
uide,  unless  clearly  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Gent  Dig.  TaxaUon.  U  879,  884,  886.] 

Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Appeal  of  Toik  Haven  Water  &  Power. 
Company  from  decree  dismissing  appeal  from 
asaessmeot  by  county  commissiODers.  Af- 
firmed. 

The  following  is  the  opinion  of  the  court 
below: 

"The  York  Haven  Water  &  Power  Com- 
pany is  a  corporation  organized  for  the  pur- 
pose of  supplying  water  and  power  and  of 
generating  electricity  by  means  of  water 
power.  It  owns  a  tract  of  about  400  acres 
of  land  in  York  county,  bounded  on  the  east 
by  the  Susquehanna  river,  on  which  Is  erect- 
ed a  mansion  house,  bam,  and  other  farm 
bnildlngs,  and  a  warehouse  wherein  is  kept 
materials  used  In  and  about  its  business. 
It  has  erected  a  crib  dam  several  thousand 
feet  long  in  the  Susquehanna  river,  south 
from  which  runs  a  retaining  wall,  which 
is  part  of  the  dam,  at  the  end  of  which  -Is 
erected  a  power  house,  where  the  said  com- 
pany generates  electricity  by  means  of  the 
water  power  of  the  river.  This  power  house, 
with  machinery,  is  admitted  by  an  officer 
of  the  company  to  be  worth  $600,000,  the 
amount  at  which  it  Is  assessed.  The  dam 
and  most  of  the  retaining  wall  are  in  Lan- 
caster county.  The  county  commissioners 
of  Lancaster  county  and  the  township  au- 
tboritleB  of  Conoy  township  claim  that  the 
power  house  and  all  of  the  retaining  wall 
are  also  located  in  Lancaster  county,  and 
the  assessor  of  Conoy  township  has  assessed 
and  returned  it  as  liable  for  tax  in  Lan- 
caster county.  From  this  action  the  York 
Haven  Water  A  Power  Company  has  taken 
this  appeal  It  contends  that  Its  power  plant 
is  not  taxable  in  Lancaster  county,  but,  if 
taxable  at  all  fdr  township  and  county  pur- 
poses, which  question  Is  not  raised  by  the 
fl2A,— 7    ■ 


appeal,  it  should  be  taxed  In  York  county, 
first,  because  it  Is  erected  on  part  of  the 
400-acre  tract  of  land,  the  mansion  house 
on  which  Is  located  in  York  county,  and,  even 
though  the  power  plant  Is  located  across 
the  boundary  line  in  Lancaster  county,  the 
whole  must  be  taxed  as  one  tract  and  that 
in  the  county  where  the  mansion  house  la 
located;  second,  t>ecau8e  the  power  house 
Is  located  in  York  county. 

"The  first  contention  of  the  appellant  Is 
based  on  the  act  of  assembly  of  June  1,  1883 
(P.  L.  61),  section  1  of  which  is  as  follows: 
The  assessors  of  the  several  counties  within 
this  commonwealth  shall,  on  seated  lands, 
make  the  assessment  In  the  county  In  which 
the  mansion  house  is  situate,  when  county 
lines  divide  the  tract'  .  With  the  exception 
that  this  act  applies  to  counties,  it  is  In  the 
exact  language  of  the  fifty-ninth  section  of 
the  act  of  July  11,  1842  (P.  L.  831),  which 
applies  to  townships.  The  act  of  1842  has 
received  a  construction  by  the  superior  court 
in  the  case  of  Com.  v.  Wheelock,  18  Pa. 
Super.  Ct  282,  which  will  assist  us  in  ap- 
pl^ng  the  act  of  1883  to  the  present  case, 
in  that  case  (Com.  v.  Wheelock)  A.  was  the 
owner  of  a  tract  of  land,  part  of  which,  on 
which  was  erected  the  mansion  house,  was  in 
a  township,  and  a  small  part  of  which  was 
in  a  borough.  On  the  part  located  In  the 
borough  was  erected  a  Bouse  occupied  by 
the  owner's  mother  and  sister,  rent  free 
It  was  decided  that  the  house  in  the  borough 
was  taxable  in  the  borough  and  not  in  the 
township  where  the  mansion  house  was 
located,  because  It  was  not  used  as  part  of 
the  farm.  Judge  Rice,  In  delivering  the 
opinion  of  the  court,  says  (page  287)  :  'Pos- 
sibly this  house  Is  subject  to  assessmrait  In 
the  borough,  and  upon  reflection  we  are  In- 
clined to  the  opinion  that  this  is  the  cor- 
rect view.  It  appears  to  be  In  the  exclusive 
occupancy  of  the  owner's  mother  and  sister 
as  a  dwelling,  and  it  does  not  appear  It  is 
used  as  part  of,  or  in  connection  with,  the 
farm.  If  the  owner  had  demised  it,  reserv- 
ing a  rent,  it  would  seem  clear  that  this 
would  be  a  severance  of  it  from  the  rest  of 
the  farm,  which  would  make  It  subject  to 
taxation  as  a  distinct  tenement  The  fact 
that  the  owner's  mother  and  sister  pay  no 
rent,  if  such  be  the  fact,  does  not  seem  to 
us  to  affect  the  question.  The  controlling 
fact  is  that  it  is  in  their  exclusive  occupancy, 
and  is  not  used  In  connection  with,  or  as  a 
part  of,  the  farm.'  When  the  York  Haven 
Water  &  Power  Company  erected  its  power 
house  on  a  part  of  this  400-acre  farm,  if  It 
is  on  a  part  of  it,  that  portion  of  the  farm 
was  severed  from  the  remainder.  It  was 
no  longer  used  as  part  of,  nor  in  connection 
with,  the  farm,  but  for  a  separate  and  in- 
dependent purpose.  That  is  the  controlling 
fact  It  does  not  matter,  therefore,  where 
the  mansion  house  is  located,  if  it  Is  In  an- 
other county;  for  It  would  not  under  the 
teman  of  the  act  of  1883,  dcaw  the  portion 
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of  the  tract  on  which  the  power  plant  Is 
erected  to  It  for  the  pnrpoEe  of  taxation. 
We  are  of  the  opinion,  bowerer,  that  the 
power  plant  is  not  erected  on  the  400-acre 
farm.  That  farm  only  extends  to  low-water 
mark  on  the  Snsquebanna  river,  and  we 
believe  the  power  bouse  Is  below  low-water 
mark.  The  location  of  the  mansion  honse  on 
the  400-acre  tract  conld  not  change  the  place 
where  the  power  house  is  to  be  taxed.  The 
act  of  1883  only  applies  where  the  tract  is 
divided  by  county  lines,  and  does  not  ap- 
ply to  a  separate  tract,  snch  as  we  have  in 
this  case. 

"The  second  contention  of  the  appel- 
lant is  that  the  power  bouse  is  located 
in  York  county.  The  boundary  line  l)etween 
York  and  Lancaster  counties  is  fixed  by  the 
act  of  August  19,  1749  (1  Smith's  Laws,  p. 
198),  as  follows:  'All  aaid  singular  the 
lands  lying  within  the  province  of  Penn- 
sylvania aforesaid  to  the  westward  of  the 
River  Susquehanna  •  •  •  bounded  east- 
ward Xty  the  said  River  Susquehanna.'  It 
has  l>een  agreed  by  the  parties  that  low-water 
mark  on  the  western  side  of  the  river  marks 
the  boundary  line  between  York  and  Lan- 
caster counties.  This  is  most  favorable  to 
York  county,  and  puts  the  boundary  line 
as  far  east  as  it  can  possibly  be,  according 
to  the  act  of  assembly  fixing  the  boundary. 
The  Supreme  Court  has  held  that  the  bound- 
ary line  on  navigable  rivers,  and  the  Sus- 
quehanna river  is  made  such  by  act  of  as- 
sem'bly,  is  at  low-water  mark.  Stover  v. 
Jack,  60  Pa.  389,  100  Am.  Dec.  566;  Poor 
V.  McClure,  77  Pa.  214;  Freeland  v.  Penn- 
sylvania Railroad  Co.,  197  Pa.  529,  47  Atl. 
746,  58  L.  R.  A.  206,  80  Am.  St  Rep.  850. 
Low-water  mark  is  defined  in  2  Farnham 
on  Waters,  1462,  to  be  ordinary  low-water 
mark,  unaffected  by  drought;  that  is,  the 
height  of  the  water  at  ordinary  stages  of 
low  water.  In  Stover  v.  Jack,  60  Pa.  339, 
100  Am.  Dec  566,  Justice  Agnew  says: 
'The  defendant  alleged  it  to  be  an  island 
surrounded  by  water,  except  at  very  low 
stages.  The  court  held  that  low  water,  as 
contradistinguished  from  high  water,  does 
not  mean  the  lowest  water  the  stream  may 
exhibit  under  special  and  extraordinary  cir- 
cumstances, and  the  locus  in  quo  Is  an  island 
if  the  water  of  the  river  fiows  around  it, 
at  its  ordinary  stage,  unaffected  by  floods 
and  drought  This  is  assigned  for  error, 
and  it  brings  up  for  our  decision  what  is 
meant  by  low-water  mark  as  a  terminus 
or  boundary.  •  •  •  It  is  also  a  well- 
known  fact  that  in  the  sea.sons  of  extreme 
low  water  many  of  the  islands  of  the  prin- 
cipal rivers  are  not  entirely  surrounded  with 
water,  but  may  be  reached  from  the  shore 
dry  shod.  All  the  circumstances  show  that 
to  adopt  any  other  rule  than  ordinary  low- 
water  mark,  unaffected  by  drought,  as  the 
limit  of  title,  would  carry  the  rights  of 
riparian  owners  far  beyond  boundaries  con- 
sistent with  the  interests  and  policy  of  the 


state,  and  would  confer  title  where  hereto- 
fore none  has  been  supposed  to  exist  No 
one  has  ever  thought  that  an  island,  cut  off 
from  the  mainland  by  the  stream  in  ordinary 
stages  of  low  water,  could  be  added  to  the 
land  of  an  adjacent  proprietor  mwely  be- 
cause in  the  very  dry  season  of  the  year  the 
stream  had  almost  disappeared,  and  no  wat«- 
fiowed  over  the  intervening  dry  and  sandy 
or  pebbly  bed.  The  doctrine  that  low-water 
mark  is  the  extremest  verge  to  which  a  long 
drought  may  reduce  the  stream  would  lead 
to  such  results.  Ordinary  high  water,  and 
ordinary  low  water,  each  has  its  reasonably 
well-defined  marks  so  nearly  certain  that 
there  is  not  much  difficulty  in  ascertalnli^ 
it  The  ordinary  rise  and  fall  of  the  stream 
usually  finds  nearly  the  same  limits.  But 
to  bonnd  title  by  a  mark  which  is  set  by  an 
extraordinary  flood  or  an  extreme  drought 
would  do  injustice  and  contravene  the  com- 
mon understanding  of  the  people.  We  are 
of  the  opinion,  therefore,  that  the  plalntifrs 
title  was  bounded  by  ordinary  low-water 
mark.'  To  the  same  effect  see  Wood  v.  Ap- 
pal, 63  Pa.  210;  Poor  v.  McClure,  77  Pa.  214; 
Hartley  v.  Crawford,  •81  Pa.  478. 

"The  testimony  submitted  to  us  on  this 
appeal,  considered  in  the  light  of  the  rule  as 
thus  laid  down,  convinces  us  that  low-water 
mark  in  the  Susquehanna  river,  at  the  point 
where  the  power  house  of  appellant  company 
is  located,  is  to  the  west  of  said  power  house. 
On  the  part  of  Lancaster  county,  six  wit- 
nesses have  been  called  to  prove  tibe  location 
of  low-water  mark  at  the  point  where  the  said 
pow»'  house  is  erected.  Five  of  them  testify 
that  a  rock  called  'Ring  Rock'  is  the  low- 
water  mark.  The  testimony  of  one  of  these 
witnesses  is  weakened  in  his  cross-examina- 
tion, but  the  remaining  four  testify  quite 
positively  on  this  point  They  were  all  men 
who  are,  and  have  been,  familiar  with  the 
river  for  from  30  to  60  years,  and  have 
crossed  it  frequently  at  this  point  Two,  In 
fact  have  been  ferrymen,  and  all  know  the 
location  of  Ring  Rock,  and  of  the  power  house 
in  question.  They  testify  that  Ring  Rock  is 
the  place  to  which  Ixwts  were  tied,  even  in 
times  of  very  low  water,  and  are  corroborated 
by  one  of  the  witnesses  for  appellant  who 
says  that  even  in  1883,  when  the  water 
reached  one  of  the  lowest  stages  ever  known, 
boats  could  be  tied  to  this  rock,  If  the  chain 
were  16  or  20  feet  long.  These  witnesses 
also  testify  that  Ring  Rock  is  from  65  to  100 
feet  west  of  the  power  bouse,  and  that  there 
is  wet  and  swampy  ground  to  the  west  of  the 
rock.  One  witness  says  that  in  1888,  when 
the  water  was  more  tban  <»41narlly  low,  the 
foreman  of  the  stone  quarry  at  this  point  cut 
a  low-water  mark  in  a  ro<^  which  marks  low 
water  about  as  far  west  as  Ring  Rock  is 
located.  The  witnesses  also  testified  that  the 
company  owning  the  paper  mill,  which  was 
erected  here  in  1884,  filled  up  the  river  at  or 
near  this  point  and  caused  the  line  of  low 
water  to  recede  tnrtber  oat  into  the  river. 
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Tbe^  aim  testify  that,  In  order  to  dig 
foondatioiia  for  the  power  honse,  It  was 
necessary  to  use  coCTerdams  to  ke^  the  water 
of  the  river  out  All  these  witnesses  testify 
quite  posltlTely  that  all  of  the  power  plant  Is 
below  low-water  mark  and  In  Lancaster  conn- 
ty.  In  contradiction  of  this  testimony  the 
appellants  have  called  nine  witnesses,  some  of 
whom  only  testify  as  to  the  condition  of  the 
river  at  this  point  during  the  last  few  years, 
or  after  the  paper  company  had  filled  up  the 
rirw  as  described  by  the  witnesses  on  behalf 
of  Lancaster  county.  Three  of  these  nine  wit- 
nesses have  lived  in  the  vldnlty  for  many 
years,  namely,  John  Ohrendorf,  Daniel  Rep- 
man,  and  Sherman  Walker.  They  testify 
that  at  very  low  water,  namely.  In  1883  and 
In  1888,  the  water  had  receded  to  a  point  from 
12  to  15  feet  east  of  the  power  plant;  but 
they  cannot  say, where  low-water  mark  was 
in  ordinary  low  water.  One  other  witness 
teetifles  that  the  paper  mill  company  did  fill 
np  tbe  creek  which  flows  into  the  river  near 
this  point,  but  did  not  fill  up  the  river  at  the 
time  the  mill  was  erected.  Another  witness, 
William  J.  Cbllds,  an  hydraulic  engineer,  says, 
by  his  measurements  at  the  time  the  power 
plant  was  built  a  year  or  two  ago,  low-water 
mark  was  east  of  the  power  plant  AH  the 
witnesses  who  testify  on  the  subject  admit 
that  part  of  the  power  plant  Is  east  of  low- 
vater  mark.  Some  of  them  testify  that  It 
was  largely  built  on  dry  ground.  None  of  the 
witnesses,  however,  fix  any  mark  or  monu- 
ment on  the  land  as  the  way  in  which  they 
fix  low-water  mark,  though  several  do  so  by 
an  imaginary  line  from  tbe  head  of  Wissler's 
Inland. 

"As  marka  or  monuments  on  the  ground 
prevail  over  conraea  and  distances  mentioned 
in  a  survey,  so  tbe  testimony  of  witnesses 
who  fix  low-water  mark  by  a  monument  or 
mark  In  tbe  ground,  such  as  Ring  Rock,  to 
which  even  In  times  of  low  water  they  tied 
their  boats,  must  prevail  over  that  of  wit- 
nesses who  do  not  fix  It  by  some  such  mark 
or  monument  We  are  led  to  accept  the  tes- 
timony of  the  witnesses  who  fix  Ring  Rock  as 
tew-water  mark.  In  preference  to  the  testl- 
axmy  of  those  witnesses  who  fix  It  at  12  or 
19  feet  east  of  the  power  house,  for  the  addi- 
tional reason  that  these  latter  witnesses  fix 
that  point  because  It  was  the  lowest  low- 
water  mark  In  their  observation,  and  admit 
that  they  cannot  fix  it  at  ordinary  low-water 
mark.  And  the  higher  courts  have  said  that 
ordinary  low-water  mark  fixes  the  boundary. 
Nor  do  we  think  that  the  testimony  of  those 
witnesses  who  testify  to  present  conditions, 
and  that  tbe  power  house  was  built  on  dry 
ground,  which  la  a  present  condition,  can 
affect  the  location  of  low-water  mark.  We 
And  from  the  testimony  tliat  tbe  paper  mill 
'ompany  did  fill  In  the  river  at  this  point  and 
'■nuoed  the  water  line  to  recede  eastward, 
though  we  do  not  think  that  the  testimony 
"hows  that  It  caused  it  to  recede  east  of  Ring 
Kock  Id  times  of  ordinary  low  water.    Any 


natural  changes  on  the  edge  of  a  river  may 
change  the  line  of  low  water,  but  such  Is  not 
the  case  If  tbe  dianges  are  made  by  artificial 
causes.  If  such  changes  could  be  made  by 
artificial  causes.  Islands,  separated  from  the 
mainland  by  a  narrow  stream,  might  be 
changed  form  one  county  Into  another  by 
filling  up  the  channel  which  separates  them 
from  the  mainland.  Poor  v.  McCIure,  77  Pa. 
214,  and  Ball  v.  Sladc,  2  Whart  008,  80  Am. 
Dec.  27& 

"If,  however,  the  act  of  the  York  Haren 
Paper  Company  In  filling  np  the  river  could 
change  the  line  of  low  water,  then  tbe  act 
of  appellant  In  raising  the  water  of  the 
river  to  a  point  some  400  feet  west  of  the 
IMwer  house  would  fix  the  line  at  that  point 
The  rule  would  have  to  work  both  ways. 
The  dam  of  appellant  begins  at  or  near  the 
middle  of  the  river,  and  extends  diagonal- 
ly towards  the  York  county  side,  near  which 
It  narrows,  and  by  tbe  retaining  wall  Is 
ran  down  to  the  power  bouse,  at  which 
point  It  Is  400  feet  wide.  The  water  Is 
thus  raised  about  24  feet  above  tbe  surface 
of  the  river  at  this  point  Judge  Pearson, 
In  the  case  of  O'Connor  v.  BIgler,  2  Pears. 
219,  says  that  tbe  surface  of  the  water  as 
raised  by  the  dam  became  low-water  mark. 
This  case  was  affirmed  by  the  Supreme 
Court  In  BIgler  t.  O'Connor,  2  Wkly.  Notes 
Caa.  180,  though  the  point  as  to  what  was 
low-water  mark  was  not  raised  on  the  ap- 
peal. We  do  not  think,  however,  that  this 
case  should  prevail  against  tbe  cases  we 
have  dted  above,  wblch  show  that  artificial 
causes  cannot  change  the  line  of  low-water 
mark.  We  are  therefore  of  tbe  opinion 
that  neither  the  act  of  the  paper  mill  com- 
pany In  causing  low-water  mark  to  recede 
eastward,  nor  tbe  act  of  tbe  appellant  In 
causing  it  to  extend  westward,  can  change 
the  line  of  ordinary  low  water;  and  we  find 
as  a  fact  that  It  Is  located  at  Ring  Rock,  a 
distance  of  from  fi5  feet  to  100  feet  west  of 
the  power  house,  and  that  consequently  tbe 
power  house  is  In  Lancaster  county. 

"We  must  therefore  dismiss  the  appeal, 
at  the  cost  of  appellant" 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  POTTBB,  and  BLKIN,  JJ. 

W.  V.  Hensel,  for  appellant  Bernard  J. 
Myers,  W.  R.  Brlnton,  and  N.  F.  Hall, 
for  appellee. 

FELL,  J.  The  question  raised  by  this 
appeal  Is  whether  the  appellant's  power 
plant  should  be  assessed  for  taxation  In 
York  county  or  In  Lancaster  county.  The 
facts  that  give  rise  to  It  are  these:  The 
appellant  purchased  a  tract  of  400  acres  of 
farm  land  In  York  county,  on  which  there 
were  a  farmhouse,  barns,  and  other  farm 
buildings.  The  eastern  boundary  of  the 
tract  was  the  Susquehanna  river,  where  It 
had  a  frontage  of  three-fourths  of  a  mile. 
It    constructed    crib    dams,    which    extend 
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Into  the  river,  and  a  race,  by  which 
the  water  is  conducted  to  a  power  honae 
278  feet  long  and  48  feet  wide.  It  is  agreed 
that  the  boundary  line  between  York  and 
Lancaster  counties  is  low-water  mark  on 
the  western  bank  of  the  Susquehanna  riv- 
er. The  dlspated  question  of  fact  is  wheth- 
er the  power  plant  Is  east  or  west  of  this 
line.  All  of  the  witnesses  agreed  that  a 
part  of  the  plant  is  east  of  low-water  mark. 
The  court  found  that  the  whole  of  it  is 
east  The  conflict  in  the  testimony  arose 
mainly  from  the  different  views  of  the  wit- 
nesses as  to  what  should  be  considered 
low-water  mark,  whether  the  lowest  line 
the  water  has  ever  been  known  to  reach, 
or,  as  expressed  by  some  of  them,  "the 
lowest  kind  of  low-water  mark,"  or  the  line 
of  ordinary  low  water,  not  the  efCect  of  an 
extreme  drought  The  learned  Judge,  fol- 
lowing the  decision  in  Stover  v.  Jack,  60 
Pa.  338,  100  Am.  Dec.  C66,  held  that  the 
low-water  mark  was  the  line  to  which 
the  water  receded  at  ordinary  states  of  low 
water,  and  ascertained  the  location  ot  this 
from  the  testimony  of  witnesses  who  had 
observed  the  river  for  a  long  period  of  time, 
and  who  fixed  the  line  of  low-water  mark 
by  monuments  on  the  ground.  The  case 
was  considered  and  decided  on  right  princi- 
ples, both  in  determining  wliat  was  low- 
water  mark  and  the  weight  of  the  evidence. 
We  should  not  set  aside  the  finding  of  fact 
by  the  court  unless  convinced  of  clear  error. 
From  a  careful  review  of  the  testimony  we 
find  nothing  to  lead  us  to  doubt  its  correct- 
ness. 

It  is,  however,  contended  that  U  the 
power  plant  is  located  east  of  the  line  of 
York  county,  it  should  be  assessed  in  that 
county  as  a  part  of  the  tract  on  which  the 
mansion  house  and  other  buildings  are  lo- 
cated. This  contention  Is  based  on  the  act 
of  June  1,  1883  (P.  L.  Bl),  which  provides 
that,  where  county  lines  divide  a  tract  of 
seated  land,  the  assessment  shall  be  made 
in  the  county  in  which  the  mansion  house 
is  situated.  The  act  does  not  apply  to  this 
case.  The  appellant  was  incorporated  for 
the  purpose  of  supplying  water  and  power 
and  of  generating  electricity  by  means  of 
water  power.  By  the  purchase  of  the  farm 
it  secured  valuable  water  rights,  and  has 
utilized  them  by  the  construction  of  a  dam 
in  the  river  and  a  race  and  power  house 
on  its  margin.  The  improvements  are  val- 
ued at  $500,000,  and  occupy  only  a  few  acres 
at  one  side  of  the  tract  These  acres  are 
practically  severed  by  their  use  from  the 
rest  of  the  tract,  and  are  applied  to  a  new 
and  entirely  distinct  use,  wholly  uncon- 
nected with  the  use  to  which  the  remainder 
Is  put  They  are  not  a  part  of  nor  appurte- 
nant to  the  farm.  The  fifty-ninth  section 
of  the  act  of  July  11, 1842  (P.  L.  331),  which 
contains  a  similar  provision  as  to  lands 
divided  by  borough  or  township  lines,  was 


held  not  to  apply  to  a  house  in  a  borough 
not  used  in  connection  with  nor  as  a  part  of 
a  farm.  Commonwealth  v.  Wheelock,  13 
Pa.  Super.  Ct  282. 

The  order  of  the  court  is  affirmed,  at  the 
cost  ot  the  appellant 


MOORE  ▼.   CITT  OF  LANCASTER. 

(Supreme  Court  of  Pennsylvania.    June  22, 
1805.) 

Mttrioipai.  Corporations  —  Nkouokrck  or 

ClTT  SURVETOR— LlABILITm  OF  ClTT. 

Whwe  a  city  surveyor  gave  a  wrong  grade 
to  a  property  owner,  and  he  built  in  accordance 
therewith  and  thereafter  sold  the  property,  if 
any  right  of  action  against  the  city  existed  in 
the  original  owner,  it  did  not  run  with  the  land, 
BO  as  to  anthorlae  suit  by  bia  grantee. 

Appeal  from  Court  o^  Common  Pleas, 
Lancaster  County. 

Action  by  Harry  EL  Moore  against  the  dty 
of  Lancaster.  From  an  order  refnsinjT  to 
take  off  a  nonsuit  plaintiff  appeals.  Af- 
firmed. 

See  68  Atl.  880. 

Argued  before  MITCHELL,  O.  3^  and 
FELL,  BROWN,  MESTRKZAT,  POTTER, 
and  ELKIN,  JJ. 

W.  U.  Hensel  and  W.  B.  Hamlsb,  for 
appellant    Edwin  M.  Gilbert  for  appellee 

FISjL,  J.  This  action  was  to  recov«-  dam- 
ages to  real  estate  caused  by  the  grading  of 
a  city  street  The  main  and  de<;lslve  ques- 
tion Is  raised  by  the  assignment  of  error  to 
the  refusal  of  the  court  to  teke  off  a  nonsuit 
The  facts  esteblished  at  the  trial,  or  of  which 
offers  of  proof  were  made  and  rejected,  were 
these:  In  1877  a  general  plan  fixing  the  lines 
and  grades  of  the  streeto  of  the  city  of  Lan- 
caster was  approved.  In  1883  the  owner  of 
a  building  lot  applied  to  the  dty  regulator  for 
the  grade  line.  The  regulator  gave  her  a 
line  about  two  feet  above  the  esteblished 
line,  and  she  built  two  houses  to  conform  to 
the  line  given  her.  In  1888  she  sold  the 
houses,  and  in  1800  her  grantee  conveyed 
them  to  the  appellant  In  the  same  year  the 
city  caused  the  pavement  in  front  of  the 
houses  to  be  lowered  to  the  grade  esteblished 
in  1877. 

It  Is  alleged  in  the  stetement  of  claim  that 
the  city  unlawfully  changed  the  grade  of  the 
street  from  the  grade  given  to  the  former 
owner  In  1883,-  and  that  because  of  tliis 
change  the  value  of  the  property  has  been  de- 
predated. There  has  been  no  change  of  the 
grade  line  since  it  was  originally  fixed  in 
1877.  The  whole  difficulty  has  arisen  from 
the  misteke  of  the  regulator  In  giving  an  in- 
correct line  to  the  owner  in  1893,  and  the 
real  ground  of  complaint  is,  not  that  the  city 
has  cut  the  street  down  to  the  established 
grade,  but  that  an  incorrect  line  was  given  to 
the  plalntUTs  predecessor  in  title,  by  reason 
whereof  she  built  the  houses  now  owned  by 
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the  plaintiff  at  a  greater  elevation  than  ahe 
otberwlae  woald  have  bnilt  them.  The  per- 
ND  Injnrlonsly  affected  by  the  mistake  of  the 
regnlatw  was  the  owner  In  1893;  and.  If 
■he  had  a  right  of  action  against  the  city 
for  the  negligence  of  Its  oflteer,  the  right  did 
not  mn  with  the  land,  and  the  plaintiff  la 
u  much  a  stranger  to  it  as  he  would  be  to  a 
right  of  recovery  against  a  bnllder  who  had 
negligently  bnilt  the  houses  within  the  line 
of  the  street,  w  above  or  below  the  estab- 
lished grade. 

The  argnment  that  the  plaintiff  may  re- 
cover, because  it  is  the  physical  change,  and 
not  the  establishment,  of  a  grade  on  the  of- 
ficial plans  that  gives  a  right  of  action,  and 
that  damages  are  not  recoverable  for  the  es- 
tablishment of  a  grade  until  the  work  of 
grading  Is  begun,  is  misleading.  It  is  baaed 
on  the  erroneous  assumption  that  as  to  the 
plaintiff  the  dty  is  bound  by  the  grade  line 
given  by  the  regulator  to  his  predecessor  in 
title,  and  that  it  is  estopped  to  assert  that 
this  line  is  not  the  correct  line. 

The  judgment  is  afBrmed. 


SBIBBIi  T.  FIRBMEN'S  INS.  CO. 

(Supreme  Court  of  Pennsylvania.    June  22, 

1906.) 

Ihbusahcb— Aonon  on  Pouot— Books  and 

ACOOITflTS. 

Where  a  policy  of  insurance  provided  for 
the  production  of  ita  books  and  accounts  after 
loss  at  such  a  reasonable  place  as  the  company 
might  request,  and  it  had  its  principal  office  out 
of  the  state,  and  after  loss  notified  the  in- 
fored  to  produce  Iiis  books  and  accounts  at  a 
itaaonable  place  to  be  designated,  but  failed  to 
designate  any  place,  failure  to  produce  such 
books  and  accounts  was  no  defense  (o  an  action 
en  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  1 1848.] 

Mitchell,  C.  J.,  dissenUng. 

Appeal  from  Superior  Court 

Action  by  Martin  Seibel  against  the  Fire- 
men's Insurance  Company.  Judgment  for 
defendant  was  reversed  by  the  su];)erior 
court  (24  Pa.  Super.  Ot  164),  and  it  appeals. 
Affirmed. 

Argued  before  MITCHBLL,  C.  J.,  and 
DEAN,  FELL,  POTTBE,  and  BLKIN,  JJ. 

W.  TT.  Hensel,  for  appellant.  H.  M.  North 
and  J.  W.  Johnson,  for  appellee. 

MESTBBZAT.  J.  The  superior  court.  In 
t  dear  and  convincing  opinion  by  Judge 
Henderson,  has  demonstrated  the  correct- 
ness of  its  conclusions  on  the  material  ques- 
tions Involved  in  this  case.  The  policy  pro- 
vides that  the  Insured,  "as  often  as  required, 
•ball  produce  for.  examination  all  books  of 
acconnt,  bills,  invoices,  and  other  vouchers, 
or  certified  copies  thereof,  if  originals  be 
lost,  at  snch  reasonable  place  as  may  be 
designated  by  this  company  or  its  represent- 
ative,  and  shall  permit  extracts  and  copies 
thereof  to  be  mads."    In  Its  letter  to  the 


insured,  the  defendant  company  says:  "We 
demand,  in  accordance  with  said  policy  (see 
lines  83  to  85  both  inclusive),  that  you  shall 
produce  for  our  examination  all  books  of 
account,  bills.  Invoices,  and  other  vouchers 
or  certlfled  copies  thereof,  if  originals  be 
lost,  at  such  reasonable  place  as  may  be 
designated  by  this  company  or  Its  represent- 
ative, and  shall  permit  extracts  and  copies 
thereof  to  be  made."  The  learned  superior 
court  held,  under  the  above  stipulation  of 
the  policy,  that,  "if  the  defendant  desired 
to  examine  the  books  of  account,  etc.,  of 
the  plaintiff,  It  became  Its  duty,  not  only  to 
notify  him  of  the  fact,  but  to  appoint  a 
place  at  which  they  might  be  produced  for 
inspection,  which  place  was  not  to  be  arbi- 
trarily fixed  by  the  company,  but  must  be 
a  'reasonable'  one,  as  provided  for  in  the 
contract."  This  Is  so  obviously  correct  that 
it  needs  no  argument  to  support  It.  By 
the  terms  of  the  policy,  the  contract  of  the 
parties,  the  books,  etc.,  were  to  be  produced 
when  required  by  the  company  and  "at 
such  reasonable  place  as  may  be  designated 
by  this  company  or  its  representative."  Be- 
fore the  insured  was  required  to  act  at  all 
In  the  matter.  It  was  Incumbent  on  the 
company,  not  only  to  request  the  Informa- 
tion, but  also  to  designate  the  place  where 
It  should  be  produced.  The  initiative  In 
both  respects  was  with  the  company,  and 
nntll  it  acted  the  insured  could  be  charged 
with  no  default.  He  was  not  required  to 
inform  the  company  of  the  loss  of  his  books, 
accompanied  by  an  offer  to  procure  copies, 
until  the  company  had  made  it  necessary 
for  lilm  to  produce  them  by  a  demand  for 
their  production  at  a  designated  place.  Un- 
til the  company  had  complied  with  this  pre- 
requisite to  its  right  to  have  the  books,  he 
could  assume  that  it  did  not  desire  them. 

The  learned  counsel  for  the  defendant 
company  concedes,  what  is  a  fact,  that  It 
did  not  designate  a  place  at  which  the  in- 
sured was  requested  to  produce  the  books, 
as  it  was  required  to  do  by  its  contracts, 
but  seeks  his  printed  brief  to  defend  its 
action  in  neglecting  to  do  so  by  saying: 
"In  the  absence  of  any  particular  place  be- 
ing designated,  the  home  office  of  the  com- 
pany, or  the  address  of  its  adjuster,  as 
shown  by  its  correspondence,  or  even  Leban- 
on, were  sufficient  Indications  of  where  the 
documents  required  should  be  sent.  At  least 
they  could  Iiave  been  furnished  to  the  ap- 
praisers." This  suggestion  ignores  the  fact 
that  the  rights  as  well  as  the  duties  of  the 
parties  in  the  ivemises  are  fixed  by  their 
vrrltten  contract,  and  that  the  contract  neith- 
er requires  the  Insured  to  produce  the  docu- 
ments at  any  of  the  numerous  places  named, 
unless  designated  by  the  company,  which  was 
not  done,  nor  does  the  contract  compel  the 
defendant  company  to  receive  them,  if  they 
had  been  produced,  unless  the  place  had 
previously  been  designated  by  the  company. 
It  is  therefore  apparent  that  tlie  insured 
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could  not  produce  the  books  In  compliance 
with  the  terms  of  the  policy  until  the  com- 
pany had  designated  the  -place  at  which  It 
would  Inspect  them. 

This  case  Is  clearly  distinguishable  from 
Selbel  T.  Lebanon  Mutual  Insurance  Com- 
pany, 197  Pa.  106,  46  Atl.  861.  The  pro- 
visions In  the  two  policies  relatlTe  to  the 
production  of  books,  etc.,  are  similar.  In 
that  case  the  company  wrote  the  counsel 
of  the  Insured  a  letter,  quoting  the  provision, 
and  made  a  formal  demand  that  the  In- 
formation be  forwarded  to  the  office  of 
the  company  at  Lebanon,  Pa.,  by  mall  or 
otherwise.  The  Insured  made  no  effort  to 
comply  with  the  request  until  after  the 
suit  had  been  brought,  and,  as  stated  in 
the  opinion  of  this  court,  even  then  not  In 
accordance  with  the  demand.  It  was  held 
.that  the  provision  of  the  policy  requiring 
the  production  of  the  books  "was  a  part  of 
the  contract  between  the  parties,"  and  that, 
as  the  insured  had  failed  to  produce  his 
books  after  a  proper  demand,  be  could  not 
recover  on  the  policy.  There  the  company 
made  the  demand  and  also  designated  a 
reasonable  place,  Lebanon,  Pa.,  for  the  pro- 
duction of  the  books.  Here  the  company 
designated  no  place  at  which  the  books 
should  be  delivered,  but  made  the  demand 
that  they  should  be  produced  "at  such  rea- 
sonable place  as  may  be  designated  by  this 
company  or  its  representative,"  leaving  the 
Inference  that  It  would  name  a  place  at 
which  they  were  to  be  delivered  for  inspec- 
tion. The  distinction  between  the  cases  is 
apparent  and  most  material. 

The  other  question  raised  by  the  appellant 
was  properly  disposed  of  by  the  superior 
court 

The  assignments  of  error  are  overruled, 
and  the  Judgment  of  the  superior  court  is 
affirmed. 

MITCHELL.  C.  J.,  dissents  on  grounds  in- 
dicated In  Judge  Morrison's  opinion.  24  Pa. 
Super.  Ct  154. 


LEITZEL    et    al.    v.    HARRISBURO 
TRACTION    CO. 

(Supreme  Conrt  of  Pennsylvania.    June  22, 
1905.) 

Street  Railboads— Neoligbnce— Injubt  to 

Child  on  Tback. 
Street  railroad  company  held  not  liable  for 
injuries  to  a  child  stepping  suddenly  in  front  of 
a  car. 

[ESd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  |§  202,  217.] 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Action  by  Raymond  H.  Leltzel,  by  his  next 
friend,  William  H.  Leltzel,  and  another, 
against  the  HarrlSburg  Traction  Company. 
From  an  order  refusing  to  take  off  a  nonsuit, 
plaintUts  appeal.    Affirmed. 


*  The  following  Is  the  opinion  of  the  lower 
court  on  the  motion  to  take  off  nonsuit: 

"The  plaintiff  Raymond  H.  Leltzel.  a  boy 
9  years  of  age,  and  a  companlcm  about  12  years 
of  age,  were  following  after  a  loaded  wagon 
drawn  by  a  team  of  four  horses  on  V&tj 
street,  Just  outside  the  limits  of  the  city  of 
Harrisburg.  The  wagon  and  the  boys  were 
going  in  the  direction  of  the  city,  and  the 
defendant's  car  was  moving  upgrade  in  the 
same  direction.  The  driveway  was  rough, 
having  been  shortly  before  filled  up  with 
crushed  stones,  was  about  17  feet  wide,  and 
ran  along  and  parallel  with  defendant's 
tracks.  The  wagon  was  visible  to  the  motor- 
man  on  the  car  for  a  distance  of  1,200  or  1,300 
feet  from  the  point  where  the  accident  oc- 
curred. The  plaintiff's  companion  climbed 
upon  the  wagon,  but  was  put  off  by  the  driv«. 
The  plaintiff  did  not  succeed  in  getting  on, 
and  walked  after  the  wagon  for  some  dis- 
tance, about  2  or  3  feet  from  it  pretty  close 
to  it  The  plaintiff  testified  in  chief  that 
about  the  time  the  injury  was  received  be 
was  walking  between  the  wagon  and  tiie 
trai&s;  there  being  a  space  between  them 
about  2  feet  wide.  On  cross-examination, 
however,  he  testified  that  he  was  walking 
right  behind  the  wagon  until  he  stepped  out 
and  the  car  struck  him.  The  other  boy  tes- 
tified that  he  had  already  gotten  off  the 
wagon  and  that  the  plaintiff  was  walking  l>e- 
blnd  him,  and  went  to  go  across  the  trades 
and  stepped  in  front  of  the  car.  The  cwner 
of  the  fender  struck  him,  and  he  fell  on  the 
side  of  the  track  from  which  he  cam&  It 
was  also  In  evidence  that  the  motorman 
sounded  his  gong  for  at  least  100  feet  bef<x« 
the  accident  and  that  the  car  was  stopped 
within  a  few  feet  of  the  place  where  the  boy 
was  struck;  the  front  wheel  of  the  car  only 
going  over  his  leg,  and  the  car  being  stopped 
before  the  second  wheel  of  the  tmdc  came 
in  contract  with  him.  Upon  this  state  of 
facts  we  considered  it  our  duty  at  the  trial  to 
withdraw  the  case  from  the  Jury,  l>ecause,  in 
our  Judgment  it  disclosed  no  evidence  of 
negligence  on  the  part  of  the  defendant  It 
will  be  observed  that  it  was  not  then,  nor  is  it 
now,  contended  by  the  plaintiffs  that  the  de- 
fendant was  negligent  because  of  the  rate  of 
speed  at  which  the  car  was  moving,  or  be- 
cause of  a  failure  to  sound  the  gong  or  to 
have  the  car  under  control,  or  because  of  any 
other  act  of  omission  or  commission,  but 
solely  because  the  motorman  did  not  antici- 
pate the  sudden  movement  of  the  plaintiff 
upon  the  track  in  front  of  the  car  and  avoid 
the  collision  with  him. 

"The  plaintiff  contends  that  the  case  should 
have  been  submitted  to  the  Jury,  and  in  sup- 
port of  his  contention  refers  us  to  the  cases 
of  Jones  V.  United  Traction  Company,  201  Pa, 
344,  50  Atl.  826,  and  Kroesen  v.  Railway 
Company,  198  Pa.  20,  47  AU.  850,  as  ruling 
this  case.  An  examination  of  those  cases 
Will  show  a  marked  and  essential  dlfftt«nce 
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between  them  and  the  case  at  bar.  The  for- 
mer case  was  that  of  a  very  yoong  child,  two 
rears  old,  wandering  about  and  upon  the 
tracks  of  the  defendant ;  and  because  she  was 
wandering,  and  therefore  likely  to  turn  one 
way  or  the  other,  all  of  which  was  apparent 
to  the  motoiman  in  time  to  avoid  collision 
with  her,  his  failure  to  anticipBte  that  she 
would  wander  in  front  of  his  car  and  thus 
avoid  the  collision  was  held  evidence  of  negli- 
gence sofflcient  to  go  to  the  jury.  In  the 
latter  case  a  child  four  years  of  age  was 
crossing  the  track.  She  had  already  crossed 
and  was  about  to  recross.  She  was  in  a  state 
of  alarm  and  confusion,  standing  in  the 
middle  of  the  track,  having  walked  there, 
a  distance  of  12  feet,  while  the  car, 
when  she  started  to  recross,  was  120  feet 
away.  Had  the  motorman  looked  ahead,  he 
would  have  seen  the  child  standing  in  the 
middle  of  the  track,  confused  and  alarmed, 
and  because  of  her  state  of  alarm  unable  to 
avoid  the  car.  The  case  was  held  to  be  for 
the  Jury.  In  the  one  case  there  was  pre- 
sented to  the  motorman  a  child  wandering 
upon  the  track  and  likely  to  move  in  front  of 
the  car ;  in  the  other  case,  a  child  standing  in 
the  middle  of  the  track,  unable,  by  reason  of 
ha  alarm  and  confusion,  to  move  out  of 
danger.  The  negligence  in  both  those  cases 
consisted  either  in  not  seeing  the  situation  of 
the  child,  or,  If  seeing  It,  in  entirely  ignoring 
it  The  situations  presented  in  them  were 
quite  different  from  that  which  presented 
itself  to  the  motorman  in  the  present  case. 
Here  the  boy  was  following  the  wagon  on  the 
roadway,  with  nothing  to  indicate  that  he 
would  suddenly  turn  upon  the  track,  and  in 
this  respect  especially  Is  the  case  distin- 
guishable from  that  of  Jones  v.  United  Trac- 
tion Company,  201  Pa.  344,  SO  Atl.  826,  in 
which  there  was  everything  to  suggest  the 
likelihood  of  the  child  getting  in  front  of  the 
car.  The  plaintiff  was  following  after  the 
wagon  close  to  the  track.  The  car  was  pro- 
ceeding within  the  control  of  the  motorman 
and  at  a  very  slow  rate  of  speed,  at  the  same 
time  signaling  its  approach.  The  motorman 
conld  see  the  wagon  and  the  boys  following  it, 
and  for  that  reason  evidently  be  was  moving 
towards  them  and  the  team  slowly  and  sound- 
ing his  gong. 

"What  was  there  in  the  situation  before  him 
to  suggest  to  him  or  require  him  to  anticipate 
that  the  plaintiff,  who  was  intent  upon  fol- 
lowing the  wagon,  so  far  as  the  motorman 
conld  see,  just  as  the  car  reached  him,  wonld 
step  suddenly  to  the  side  upon  the  track  in 


front  of  It?  There  Is  nothing  In  the  evidence 
that  we  can  discover.  In  what,  then,  did  the 
motorman  fall?  Was  it  his  duty  to  refrain 
from  passing  the  boys  and  the  wagon?  Was 
It  his  duty  to  follow  behind  them  until  the 
wagon  or  the  boys  left  the  street?  Was  It 
his  duty  to  stop  the  car  and  chase  the  boys 
away  from  behind  the  wagon  before  he  pro- 
ceeded past  it?  If  such  was  not  his  dul7,  of 
what  act  of  negligence  was  he  guilty?  What 
act  of  omission  or  commission  has  he  been 
guilty  of  which  would  make  him  blamable 
for  the  unfortunate  injury  to  the  boy?  He 
sounded  his  gong.  He  approached  the  boys 
and  the  wagon  with  the  car  under  his  con- 
trol, and  at  a  very  slow  rate  of  speed,  and 
Just  as  he  reached  them  the  plaintiff  stepped 
in  front  of  the  car  and  was  injured.  It  Is  not 
the  case  of  running  upon  him  while  in  the 
space  between  the  tracks  and  the  wagon,  so 
that  he  was  caught  there  and  because  of  the 
narrow  way  was  struck  by  the  fender,  for  the 
evidence  shows  that  he  stepped  upon  the 
tracks.  His  collision  with  the  car  was  dye  to 
his  sudden  movement  towards  and  upon  the 
track.  It  is  the  duty  of  the  plaintiff  to  show 
that  his  injury  was  due  to  some  act  of  negli- 
gence on  the  part  of  the  defendant  This,  as 
we  view  the  evidence,  he  has  not  done.  We 
think  the  case  comes  within  the  class  of  cases 
where  a  child  suddenly  and  unezi)ectedly 
runs  or  steps  In  front  of  a  moving  car,  and 
gives  rise  to  an  Imminent  danger  against 
which  there  is  no  opportunity  to  guard,  as 
exemplified  In  the  following  cases:  Chilton 
V.  Central  Traction  Co.,  152  Pa.  425,  25  Atl. 
606;  Ftmk  v.  Electric  Traction  Co.,  175  Pa. 
559,  84  Atl.  861;  Kline  v.  Electric  Traction 
Co.,  181  Pa.  276,  37  Atl.  522;  Pletcher  v. 
Scranton  Traction  Co.,  185  Pa.  147,  89  Atl. 
837;  Gould  v.  Union  Traction  Co.,  190  Pa. 
198,  42  Atl.  477 ;  Miller  v.  Union  Traction  Co., 
198  Pa.  639,  48  Ati.  864. 

"Upon  a  careful  review  of  the  evidence  sub- 
mitted by  the  plaintiff,  we  are  of  the  opinion 
that  it  was  not  sufficient  to  justify  the  jury 
in  finding  that  the  defendant  was  negligent 
and  that  therefore  the  case  was  properly 
withdrawn  from  their  consideration.  The 
motion  to  take  off  the  nonsuit  is  overruled." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

John  G.  Gilbert  and  Charles  B.  McConkey, 
for  appellants.  Samuel  J.  M.  McGarrell  and 
Wolfe  &  Bailey,  for  appellee. 

PER  CURIAM.  Judgment  alHrmed,  on  the 
opinion  of  the  court  below. 
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MOTTBR  T.  KBNNBTT  TP.  BLBCTRIO 
CO.  et  al. 

(Sapreme  Court  of  PennsylvanUu    June  22, 
1905.) 

OOBPOBATIONS— OONSOLIDATIOW— VALIDITT. 

^ct  May  29,  1901  (P.  L.  849),  making  it 
iawful  for  corporations  organized  under  the  act 
of  1874  (P.  L.  73),  or  any  of  Its  supplements, 
to  buy  the  stock  of  any  other  corporation  and 
merge  its  corporate  rights  with  those  of  any 
other  corporation,  authorizes  a  gaslight  com- 
pany,  a  gas  heating  company,  and  an  electric 
company,  territorially  the  same,  to  consolidate 
in  the  manner  provided  by  the  act. 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Bill  by  S.  L.  Blotter  against  the  Kennett 
Township  Electric  Company  and  others. 
From  a  decree  dismissing  tbe  bill,  plain- 
tiff appeals.    Affirmed. 

The  bill  stated  that  tbe  defendants  are  three 
corporations  created  under  the  act  of  April 
29,  1874  (P.  L.  73),  and  the  supplements 
thereto,  and  that  by  virtue  of  letters  pat- 
ent granted  to  them  tbe  Kennett  Gaslight 
Company  Is  authorized  to  manufacture  and 
supply  to  the  public  gas  for  light  only  in 
a  certain  locality,  that  the  Kennett  Gas 
Fuel  &  Heating  Company  is  authorized  to 
manufacture  and  supply  to  the  public  In  the 
same  locality  gas  for  all  purposes  for  which 
gas  can  be  used  other  than  for  light,  that 
the  Kennett  Township  Electric  Company  Is 
authorized  to  suiq;)ly  light,  heat,  and  power 
by  means  of  electricity  to  the  public  In  tbe 
same  territory  as  the  other  two  companies, 
and  that  the  appellees,  proceeding  in  due 
form  of  law,  entered  into  an  agreement 
for  the  merger  and  consolidation  of  the 
three  corporations  Into  a  new  single  corpora- 
tion, to  be  called  the  Kennett  Townsliip 
Gas  &  Electric  Company,  whereupon  the 
plalntlfC  filed  his  bill,  praying  that  the  three 
cori>orations,  ai^ellees,  and  their  resi)ectlve 
presidents,  secretaries,  and  directors,  be  re- 
strained from  filing,  or  presenting  for  filing 
or  for  record,  the  said  agreement  or  a  copy 
thereof  In  the  office  of  the  Secretary  of  the 
commonwealth,  or  from  accepting  letters 
patent  from  the  commonwealth  purporting 
to  erect  and  create  a  new  corporation  having 
the  rights,  privileges,  and  franchises  now 
t>elongiiig  to  tbe  said  three  companies,  or 
from  doing  any  other  acts  or  things  having 
for  their  purpose  the  consummation  of  tbe 
terms  and  the  accomplishment  of  the  objects 
of  said  agreement  or  merger  and  consolida- 
tion. The  demurrer  of  the  defendants  to 
tbe  whole  bill  admitted  the  truth  of  all  the 
facts  therein  contained,  but  alleged  that 
they  are  not  sufficient  to  support  the  plain- 
tiff's action,  averring  that  the  defendants 
are  authorized  and  empowered  by  law  to 
merge  and  consolidate,  and  form  a  single 
corporation  by  the  name  of  Kennett  Town- 
ship Gas  &  Electric  Company,  possessing 
all  the  property,  rights,  privileges,  and  fran- 
chises theretofore  belonging  to  each  of  the 
said  three  corporations,  appellees. 


Weiss,  P.  J.,  after  stating  the  case,  filed 
the  following  opinion  in   the  court   below: 

"Among  the  matters  set  forth  in  the  bill 
Is  the  fact  that  by  the  terms  of  the  agree- 
ment entered  into  by  and  tietween  the  three 
defendant  corporations  It  Is  provided,  among 
other  things,  that  the  stockholders  of  tbe 
Kennett  Township  Electric  Company  shall 
receive  capital  stock  of  the  new  corporation 
to  the  amount  of  $10,000  at  par,  consisting 
of  100  shares,  which  stock  shall  be  divided 
among  the  stockholders  pro  rata  in  propor- 
tion to  their  resi>ectlve  holdings  of  stock 
in  the  Kennett  Township  Electric  Company.' 
It  is  also  a  fact  that  the  plaintiff  is  tbe 
holder  and  owner  of  40  shares  of  the  capital 
stock  of  the  Kennett  Township  Electric 
Company,  and  that  at  tbe  meetings  held 
by  the  stockholders  of  that  company  to  vote 
upon  the  question  of  the  adoption  or  rejec- 
tion of  the  agreement  entered  into  by  tbe 
directors  of  each  of  the  tliree  corporations 
he  voted  In  favor  of  tbe  rejection  and  against 
the  adoption  of  the  agreement  to  merge  and 
consolidate,  though  a  majority  in  amount  of 
the  stock  of  the  company  of  which  be  was 
a  shareholder,  together  with  a  majority  In 
amount  of  the  stock  of  the  other  two  com- 
panies, voted  for  tbe  adoption  of  tbe  said  agree- 
ment If  there  were  any  complaint  that  it 
Is  sought  by  the  terms  of  the  agreement  to 
Impose  upon  him  stock  of  the  new  company 
intended  to  be  formed  for  tbe  sto<^  he  holds  in 
the  Kennett  Township  Electric  Company,  an 
injunction  might  probably,  for  this  reason,  l>e 
granted.  The  act  of  May  29,  1901  (P.  L. 
349),  in  its  fifth  section  (page  352)  makes 
provision  for  tbe  payment  of  the  value  of 
the  stock  of  a  dissenting  holder;  but  he 
does  not  ask  an  injunction  for  this  reason, 
and,  so  far  as  we  know,  has  not  made  appli- 
cation to  the  proper  court  for  the  appoint- 
ment of  appraisers,  and  it  must  be  assumed 
that  be  is  not  dissatisfied  with  this  feature 
of  the  agreement.  The  cause  Is  made  to 
rest  on  the  sole  ground  that  it  is  unlawful 
for  the  three  defendant  companies  to  merge 
and  consolidate  In  and  with  the  proposed 
new  company.  The  act  of  1901  Is  an  act 
supplementary  to  the  corporation  act  of  1874. 
and  provides  'for  the  merger  and  consolida- 
tion of  certain  corporations.'  Tbe  act  of 
1874  authorizes  the  formation  of  certain 
corporations.  The  act  of  1901  authorizes  a 
merger  and  consolidation.  In  its  features 
relating  to  the  method  of  procedure,  the 
latter  act  is  almost  a  rescript  of  the  act  of 
March  24,  1805  (P.  L.  49),  authorizing  the 
consolidation  of  certain  railroad  companies. 
It  makes  It  lawful  for  a  corporation  wgan- 
izcd  under  or  accepting  the  provisions  of  the 
act  of  1874,  or  any  of  its  supplements,  to  buy 
and  own  the  capital  stock  of  any  other  conmra- 
tion  and  to  merge  its  corporate  rights  with 
and  Into  those  of  any  other  corporation,  and 
authorizes  the  transfer  of  tbe  property  and 
franciiises  of  either  [both]  of  such  companies 
intending  to  merge,  and  the  investiture  of 
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sncli  rights  and  prlTlIegea  In  the  comiMuiy 
Into  whicb  such  merger  la  sought  to  be 
made;  and  thereupon  the  rights,  property, 
privileges,  and  franchises  theretofore  vested 
In  each  of  the  existing  companies  shall  be- 
come vested  in  the  new  corporation. 

"The  provision  of  the  first  section  of  the  act 
of  1901,wblchreIateBtothepurchaseandown- 
ersbip  of  the  capital  stock  by  one  from  another 
which  may  intend  to  merge,  is  at  variance 
with  the  subsequent  sections  providing  for 
the  meetings  of  the  stockholders  to  vote 
upon  the  adoption  or  rejection  of  the  agree- 
ment to  merge,  If  by  that  is  meant  the  ac- 
qnlsitlon  and  ownership  of  the  capital  stock 
by  one  or  another  or  others  before  a  consolida- 
tion can  be  completed.  There  would  be  no 
stodiholders  of  the  selling  company  to  vote 
for  or  against  the  adoption  of  the  agree- 
ment to  merge  at  the  special  meeting  required 
to  be  called  for  that  purpose.  It  must  be 
taken  to  signify  that  the  stockholders  of  the 
existing  companies  may  agree  to  accept 
capital  stock  of  the  company  to  be  formed 
by  the  merger  In  payment  of  the  stock  held 
by  them  in  the  corporation  intending  to 
merge.  The  certificate  reqnlred  by  the  act 
of  1874  requires  no  more,  in  this  behalf, 
than  that  the  number  of  shares  subscribed 
by  each  person  shall  be  designated,  together 
with  the  number  and  par  value  of  the  shares 
into  which  the  capital  stock  is  to  be  divided. 
The  subscriber  to  stock  pays  the  unpaid 
part  of  his  stock  when  the  incorporated  com- 
pany issues  and  delivers  it.  So  he  may  sell 
his  stock  in  an  existing  company  intending 
to  merge  with  another  into  the  merged  com- 
pany, and  take  stock  in  the  consolidated 
corporation  when  the  merger  Is  consum- 
mated. The  capital  stock  of  a  corporation 
Is  owned  by  the  shareholders,  of  course,  and 
the  corporation  could  not  buy  or  sell  the 
capital  stock.  What  may  and  mast  be  done 
to  effectnate  a  merger  is  the  execution  of  a 
Joint  agreement  by  the  directors  of  corpora- 
tions intending  to  consolidate,  which  must 
contain  the  matters  prescribed  by  the  act, 
and  must  be  submitted  to  the  stockholders 
of  each  company  at  separate  meetings  to  be 
called  for  the  consideration  of  the  agreement 
and  Its  adoption  or  rejection  by  ballot.  A 
vote  by  a  majority  in  amount  of  the  entire 
capital  stock  of  the  companies  intending  to 
merge,  and  the  required  certification,  au- 
thorize the  agreement  to  be  taken  as  the 
act  of  consolidation. 

"In  this  case  the  gaslight  company  and  the 
gas  fuel  and  heating  company  and  the 
electric  company  seek  to  merge  and  con- 
solidate.   Tbeactof  Ma7&1889(P.  L.186). 


amends  subdivision  11  ot  section  2,  second 
class,  of  the  act  of  1874,  and  makes  it  read, 
'the  manufacturing  and  saK>ly  of  gas,  or 
the  supply  of  light,  heat  and  power  by  means 
o'  electricity,  or  the  supply  of  light,  beat 
or  power  to  the  public  by  any  other  means.* 
The  Kennett  Oasllght  Company  is  authorized 
to  manufacture  and  supply  gas  for  light 
only,  the  Kennett  Gas  Fuel  &  Heating  Com- 
pany to  manufacture  and  supply  gas  for  all 
purposes  for  which  gas  may  be  used  other 
than  for  light,  and  the  Kennett  Township 
Electric  Company  to  supply  light,  beat,  and 
power  by  means  of  electricity  to  the  public. 
Territorially  they  are  the  same.  There  is 
thus  a  gaslight  company,  a  gas  heating  com- 
pany, for  fuel  Is  used  to  produce  heat,  and 
an  electric  company.  The  exercise  of  their 
separate  functions  and  franchises  comprises 
light  and  heat  by  gas,  and  light,  beat,  and 
power  by  means  of  electricity ;  and  the  lan- 
guage of  the  amended  clause  covers  the  manu- 
facture and  supply  of  gas,  or  the  supply  of 
light,  heat,  or  power  by  means  of  electricity. 
The  defendant  companies  and  their  respective 
shareholders  have  manifested  their  intention. 
In  the  way  pointed  out  by  law,  to  conjoin 
their  several  rights,  privileges,  and  franchises, 
which  are  alike  In  their  general  features  and 
authorized  to  be  exercised  by  the  same  gener- 
al law.  In  one  body  politic  by  a  different 
name  but  for  the  same  purposes  in  the  same 
territorial  limits ;  and  It  does  not  appear  that 
so  doing  violates  any  law  or  constitutional 
Inhibitloa  On  the  other  hand,  there  is  au- 
thority to  enter  Into  the  proposed  agreement 
of  merger  and  consolidation,  and  for  the 
formation  of  a  new  company  thereby,  having 
the  powers,  privileges,  and  franchises  of  the 
corporations  intended  to  be  merged.  Having 
the  right  to  merge  and  consolidate,  and  hav- 
ing proceeded  In  the  manner  directed  by  law, 
it  follows  that  the  agreement  of  merger  and 
consolidation,  together  with  the  certificate  of 
the  secretaries  of  the  companies  to  the  result 
of  the  balloting  certifying  the  fact,  may  be 
filed  In  the  office  of  the  Secretary  of  the  com- 
monwealth, and  the  matter  concluded  as 
provided  by  law  without  hindrance. 

"The  relief  prayed  for  in  the  bill  by  the 
complainant  is  refused,  and  the  bill  dis- 
missed, at  his  costs." 

Argued  before  MITCHELL,  C  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

John  O.  Gilbert,  for  appellant.  John  G. 
Johnson,  C.  H.  Bergner,  and  Charles  B. 
Morgan,  for  appellees. 

PER  CURIAM.  Decree  affirmed,  on  the 
opinion  of  the  court  below. 
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WUNDBRIiB  T.  BLLI8. 

(Supreme  Court  of  Pennaylvania.    June  22, 
1905.) 

MOBTQAOBS  —   REDKKFTIOR  —   PSBSOKS   BR- 

titu:d  to  Rbdbku. 
A  lease  provided  (or  interest  to  be  paid 
by  tbe  tenant  on  an  antecedent  mortgage,  and 
tue  mortgaged  premiaes  had  been  so  used  in 
connection  with  other  property  that  a  sever- 
ance would  cause  great  injury.  The  lease  had 
several  years  to  run.  Held,  that  after  suit  on 
the  mortgage,  when  no  interest  was  due,  the 
tenant  could  tender  tbe  whole  amount  of  the 
inortgage  and  demand  an  assignment. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  by  Philip  Wnnderle  against  David  M. 
Elllis,  to^  compel  assignment  of  a  mortgage. 
From  a  decree  refusing  a  preliminary  In- 
junction, plaintiff  appeals.    Reversed. 

Tbe  bill  averred  that  plaintiff  was  tenant 
of  premises  445-447  New  Market  street,  Phila- 
delplila,  under  a  lease  dated  July  27,  1899, 
for  a  term  not  to  exceed  11  years ;  that  the 
owners  of  said  premises  (Trouts  by  name) 
had  executed  a  mortgage  on  said  premises, 
dated  December  16,  1895,  which  had  been 
assigned  to  defendant  (Ellis)  March  28,  1904, 
and  a  writ  of  scire  facias  had  l>een  issued  in 
common  pleas  No.  4  of  Philadelphia  county, 
of  June  term.  1904,  No.  635,  and  on  the  same 
day  said  premises  had  been  conveyed  to  one 
Brown;  that  under  the  terms  of  said  lease 
tenant  had  the  right  to  pay,  out  of  the  rents. 
Interest  on  said  mortgage,  taxes,  etc.,  and 
bad  In  fact  paid  the  same,  and  there  was 
due  lilm  from  tbe  property  about  $100  on 
account  of  overpayments  by  him ;  that  said 
premises  had  been  combined  with  other  prem- 
ises to  form  a  large  plant,  and  were  used  for 
the  manufacture  of  candy  by  the  plaintiff; 
that  at  the  time  suit  was  brought  on  the 
mortgage  no  interest  was  due;  that  the 
plaintiff  had  tendered  the  whole  amount  of 
debt,  interest,  and  costs  in  said  mortgage 
suit,  and  requested  an  assignment  of  said 
bond  and  mortgage,  and  this  was  refused; 
that  plaintiff  is  willing  anS  ready  to  pay  all 
of  said  debt,  interest,  and  costs,  and  a  sale 
of  said  premises  would  l>e  of  irreparable  dam- 
age to  him.  The  bill  prayed  for  an  injunc- 
tion and  for  an  assignment  of  the  mortgage. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

John  G.  Johnson,  Wm.  H.  Wood,  and  Wm. 
H.  Burnett,  for  appellant  W.  B.  Saul  and 
B.  O.  Michener,  for  appellee. 

MITCHELL,  0.  J.  This  is  a  perfectly 
clear  case  for  the  maintenance  of  the  status 
quo  until  final  hearing,  and,  unless  the  facts 
shall  then  be  shown  to  be  essentially  different 
from  what  they  now  appear,  it  will  be  an 
equally  clear  case  for  payment  and  subroga- 
tion. The  whole  right  of  the  defendant  as 
bolder  of  tbe  mortgage  is  to  have  bis  money 
paid  him,  and  bis  whole  claim  on  the  land 
is  to  bold  it  as  security  for  such  payment 
When  he  1>  offered  his  money,  his  refusal  to 


take  It  Is  persuasive  evidence  that  he  Is 
not  enforcing  bis  legal  rights  In  good  faith, 
but  Is  seeking  to  use  them  for  some  ulterior 
and  inequitable  purpose.  Bvoi  If  this  were 
not  so,  the  general  doctrine  of  subrogation  is 
that,  where  a  party  can  attain  all  his  legal 
rights  In  either  of  two  different  ways,  a 
court  of  equity  will  compel  iiim  to  take  that 
which  will  do  the  least  Injury  to  another  hav- 
ing a  junior  interest  in  the  subject-matter, 
and.  If  necessary,  will  subrogate  the  latter 
to  the  prior  rights.  It  is  conceded  "that  a 
junior  mortgagee,  judgment  creditor,  or  other 
Incumbrancer,  who  pays  off  a  prior  Incum- 
brance in  order  to  protect  Ills  own  Interest  In 
tbe  incmnbered  estate,  will  as  a  general  rule 
be  subrogated  to  all  the  rights  of  the  senior 
incumbrancer,  and,  if  necessary  for  his  pro- 
tection, may  compel  an  assignment  of  tbe 
security."  27  Am.  &  Bug.  Bncy.  of  Law 
(2d  Ed.)  "Subrogation,  IV,  8,"  p.  243.  There 
Is  no  good  reason  why  tbe  same  relief  should 
not  be  afforded  under  similar  circumstances 
to  a  lessee  for  years,  and  there  is  authority 
for  so  holding.  "A  tenant  for  years  may  re- 
deem, although  his  lease  being  made  after 
the  mortgage,  and  good  against  the  mort- 
gagor. Is  not  good  against  the  mortgagee." 
2  Jones  on  Mortgages  (6th  Ed.)  {  1066.  And 
In  Hamilton  v.  Dobbs,  19  N.  J.  Eq.  227,  a 
case  on  all  fours  with  the  present  but  not 
so  strong.  It  was  held  by  Chancellor  Zabrls- 
kie  that  a  tenant  for  years  who  offers  to  pay 
off  a  mortgage  debt  has  the  right  to  redeem. 
He  has  not,  perhaps,  strictly  the  right  to  de- 
mand a  written  assignment  of  the  mortgage, 
but  stands  by  redemption  in  place  of  the 
mortgagee,  and  will  be  subrogated  to  his 
rights  against  the  mortgagor  and  reversioner. 
He  has  the  right  to  have  the  bond  and  mort- 
gage delivered  to  him  uncanceled,  which  in 
such  case  is  in  equity,  and  may  be  at  law, 
a  complete  assignment 

The  appellant  presents  a  much  stronger 
prima  facie  case  than  these  principles  require. 
He  not  only  has  a  term  with  several  years 
yet  to  run,  but  he  shows  a  use  of  the  land  In 
connection  with  other  land  to  which  a  sev' 
erance  would  do  great  injury,  and,  further, 
under  the  terms  of  his  lease,  he  bad  the  right 
to  apply  the  rent  to  the  payment  of  taxes, 
interest  on  the  mortgage,  etc.,  and  that  he 
bad  so  paid  tbat  when  suit  was  brought  on 
tbe  mortgage,  there  was  no  Interest  due  and 
the  property  was  in  debt  to  him  for  money 
advanced.  At  common  law  a  mortgagee 
could  not  be  compelled  to  assign  the  mort- 
gage on  payment,  but  only  to  surrender  it 
In  fact  in  the  absence  of  a  system  of  reoord. 
the  surrender  of  the  Instrument  was  the  only 
secure  evidence  the  -mortgagor  had  of  pay- 
ment Our  act  of  May  28,  1716  (1  Smith's 
Laws,  p.  94),  in  aid  of  the  mortgagor,  provided 
for  compulsory  entry  of  satisfaction  by  the 
mortgagee  on  the  record.  And  so  the  act 
of  June  24,  1885  (P.  L.  167),  provides  in  cer- 
tain cases  for  tbe  compulsory  assignment 
of  mortgages  on  tender  of  the  amount  due. 
It  is  argued  that  these  acts  do  not  cover  the 
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case  of  a  lessee  or  tenant,  and  therefore  that 
he  Is  without  remedy.  Bnt  these  are  com- 
mon-law remedies,  and  even  if  It  be  conceded, 
which  is  by  no  means  clear,  that  ordinary 
cases  most  be  brought  within  their  terms.  It 
does  not  follow  that  equitable  remedy  should 
not  be  afforded  when  a  case  Is  shown  to 
which  equitable  principles  apply.  The  com- 
mon law  was  opposed  to  assignments  of 
choses  in  action,  which  It  regarded  as  tending 
to  lltlgiousness  and  maintenance  2  Black. 
Comm.  442.  The  general  recognition  and 
enforcement  of  assignments  are  the  growth  of 
modem  methods  of  bnslness,  and  the  develop- 
ment of  equity  founded  on  and  following  such 
methods.  Blspham  on  Equity  (7th  Ed.,  1906) 
{ 16i.  There  Is  no  solid  reason  why  the  prin- 
ciple of  subrogation,  that  where  a  party  as- 
sertlng  a  legal  right  can  be  fully  secured  iu 
It  and  at  the  same  time  the  Interests  of  another 
in  the  subject-matter  can  be  protected  from 
Impending  injury,  should  not  be  applied  in 
regard  to  the  asslgnmoit  of  a  mortgage  and 
in  favor  of  a  lessee,  as  well  as  to  any  other 
case  to  which  the  principle  is  applicable. 

Decree  reversed,  injunction  reinstated,  and 
directed  to  be  continued  until  otherwia*  or- 
dered aftn  final  hearing. 


TALBOT  V.  SIMS. 

(Supreme  Court  of  Pennsylvania.    Oct.  9, 
1905.) 

Ma0I^  akd  Sebvakt — InjUBT  to  SmvAir^— 

Absumftiok  op  Risk. 

Where,  in  two  saccessive  days,  four  stones 
fell  from  defective  "dogs"  connected  with  a 
derrick,  and  an  employ6,  with  knowledge  there- 
of, continues  his  work  and  is  Injured  on  the 
third  day  by  another  stone  falling,  he  cannot 
recover,  though  he  called  the  attention  of  the 
foreman  to  the  defect,  who  said  that  no  change 
would  be  made. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  H  583.  041- 
64T.J 

Appeal  from  Ck>nrt  of  Common  Pleas,  Dela- 
ware County. 

Action  by  Ellas  Talbot  against  Charles  A. 
Sims,  trading  as  Charles  A.  Sims  &  Ca 
From  an  order  refusing  to  take  off  a  non- 
suit, plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  BROWN,  MESTREZAT,  and  POT- 
TER, JJ. 

0.  B.  Dickinson  and  John  E.  McDonongh, 
for  appellant    J.  B.  Hannum,  for  appellee. 

BROWN,  3.  The  appellant,  a  stone  mason, 
was  employed  by  the  appellee  in  October, 
1903,  in  his  construction  of  a  stone  wall. 
The  stones  were  carried  to  it  by  a  boom  dw- 
"Ick,  after  being  hoisted  by  the  aid  of  "dogs." 
He  had  worked  for  the  appellee  at  the  same 
kind  of  work  for  several  months  before  the 
accident,  during  which  time  the  same  kind  of 
"dogs"  were  used.  On  October  eth  two 
stones  slipped  from  them  within  an  hour  and 


fell  at  the  place  where  he  waa  working.  He 
and  the  foreman  saw  them  fall.  When  the 
second  one  fell,  he  said  to  the  fweman: 
"Paddle,  them  dogs  ain't  no  good.  Why  don't 
you  get  a  i>alr  of  the  round  dogs?"  To  which 
the  foreman  replied :  "Ton  can't  get  nothing. 
There  is  not  but  one  pair  of  round  dogs  on 
the  job."  A  third  stone  slipped  and  fell  the 
next  day,  October  7th.  This  was  also  seen 
by  the  appellant  and  the  foreman.  About  an 
hour  later  a  fourth  one  fell,  when  he  again 
reminded  the  foreman,  who  had  seen  the  fall, 
that  the  "dogs"  were  "no  good"  and  would 
not  "hold."  On  October  8th  a  fifth  stone  fell 
and  struck  him,  causing  the  injuries  of  whldi 
he  complains.  A  judgment  of  nonsuit  was 
directed  by  the  court  below,  bnt  the  specific 
ground  on  which  it  was  entered  was  not 
stated  by  the  learned  trial  judge.  He  re- 
fused to  take  it  off,  because  he  was  of  <9in- 
lon  that  the  plaintiff  had  voluntarily  con- 
tinued to  subject  himself  to  danger  after  be 
had  known  its  imminence,  intimating  at  the 
same  time  that  the  contributory  negligence 
of  a  fellow  servant  was  a  bar  to  a  recovery. 

Two  days  in  succession  the  appellant  saw 
the  peril  which  overtiung  him  every  time  the 
stones  were  lifted  by  the  derrick  and  sus- 
pended over  him.  His  testimony  is  that,  as 
the  stones  were  constantly  slipping  from  the 
"dogs,"  he  was  "on  the  lookout  all  the  time 
to  see  if  the  stones  would  fall,"  and  "kept 
close  watch  on  them,  all  the  time  afraid  a 
stone  would  slip  out"  At  the  time  the  fifth 
one  fell  he  could  not  have  been  on  the  lookout 
and  he  did  not  by  his  own  vigilance,  upon 
which  he  undertook  to  rely,  protect  himself 
from  the  constantly  imminent  danger,  to 
which  he  voluntarily  continued  to  subject  him- 
self after  he  knew  bis  employer  had  not 
guarded  against  it  and  had  not  promised  to  do 
so.  The  only  actual  notice  of  the  defective 
"dogs"  that  he  pretends  was  given  to  his  em- 
ployer was  that  to  the  foreman,  from  whom 
he  learned  that  no  change  would  be  made, 
rrom  the  testimony  bnt  one  conclusion 
could  have  followed,  if  the  case  had  been 
submitted  to  the  jury,  and  that  is  that  the 
danger  was  so  imminent  that  the  appellant 
was  bound  to  heed  it  and  to  know  that  If  he 
continued  to  voluntarily  subject  himself  to  it 
as  he  admittedly  did,  his  employer  would  not 
be  liable  for'  the  injuries  he  has  sustained. 
The  oft-repeated  rule  as  to  this  is  that  an 
employs  who  continues  in  an  employm^it, 
which,  by  reason  of  defective  machinery  or 
appliances,  he  knows  to  be  dangerous,  as- 
sumes the  risk  of  any  accident  that  may  re- 
sult therefrom,  with  the  qualification  that  If 
in  pursuance  of  the  promise  of  his  employer 
to  remedy  the  defect  and  the  risk  be  not 
such  as  to  threaten  Immediate  danger,  the 
employs  continue  in  the  employment  and  be 
injured  without  fault  on  his  part  the  em- 
ployer may  be  liable.  Brownfleld  v.  Hughes, 
128  Pa.  194,  18  Atl.  340,  15  Am.  St  Rep.  087. 

Judgment  affirmed. 
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In  n  EEISIiBR'S  B8TATB. 

Appeal  of  MBBWINB. 

(Svpreme  Court  of  PennsylTania.    Oct  9,  lOOB.) 

WrLLft— Contest— Undue  Influkncx. 

In  proceeding  to  determine  the  validity 
of  a  will,  evidence  held  insufficient  to  sustain 
a  finding  that  a  will  had  been  procured  by  un- 
due Influence. 

[EJd.  Note. — ^For  cases  in  point,  Ke  voL  49, 
Cent.  Dig.  Wills,  M  421-487.) 

Appeal  from  Orpbans'  Oonrt,  Lnzeme 
County. 

In  the  matter  of  the  estate  of  Hannah  B. 
Keisler,  deceased.  From  a  decree  dismissing 
appeal  from  the  register  of  wUIb,  Sally  A. 
Merwlne  appeals.    Reversed. 

Argued  before  MITCHBLL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTESl,  and  Mj- 
KIN,  JJ. 

D.  L.  Rhone,  H.  J.  Kotz,  Cicero  Oearhart, 
and  R.  L.  Burnett,  for  appellant  John  M. 
Garman,  William  I.  Hibbs,  and  S.  E.  Shnll, 
for  appellees. 

POTTER,  J.  A  will  of  Hannah  B.  Keisler 
was  probated  September  26,  1901,  by  the 
register  of  wills  of  Luzerne  cotmty,  and  let- 
ters testamentary  granted  to  Milton  Kresge, 
the  executor  named  therein.  On  Jmie  25, 
1903,  an  appeal  from  the  probate  was  taken 
by  Sally  A.  Merwlne,  and  after  issue  Joined 
and  hearing  before  the  orphans'  court  the  ap- 
peal was  dismissed.  This  appeal  is  taken  by 
the  appellant  below  from  the  decree  of  the 
orphans'  court  dismissing  the  appeal  from 
the  register.  There  are  19  assignments  of 
error,  the  last  of  which  q>eclfleB  as  error  the 
dismissal  of  the  appeal.  ' 

From  the  facts  as  recited  in  the  opinion 
of  the  court  below  it  appears  that  the  will, 
which  was  admitted  to  probate  In  Lnzeme 
county,  was  dated  May  29,  1901;  that  te»- 
tatrlx  afterwards  was  taken  to  Stroudsborg, 
Monroe  comity,  where  she  remained  until 
her  death,  upon  September  25,  1901;  and 
that  in  the  meantime  another  will  was  ex- 
ecnted  by  testatrix  on  September  14,  1901. 
In  this  second  will  she  recites  the  fact  that 
she  had  removed  to  Stroudsburg,  with  the 
intention  to  make  her  home  there  for  the 
remainder  of  bee  life.  She  directs  that  she 
be  buried  in  the  cemetery  at  Btrondsburg, 
and  that  the  body  of  her  deceased  husband  be 
removed  from  West  Pittston  and  Interred 
at  Stroudsburg.  She  gives  her  personal 
property  to  her  three  children  and  a  grand- 
daughter, and  directs  that  her  real  estate 
should  be  sold,  and  that  her  debts,  funeral 
exi>enses,  purchasing  of  cemetery  lot,  tomb- 
stone, also  amount  to  be  paid  to  the  ceme- 
tery and  the  expenses  of  settling  her  estate, 
should  be  paid  out  of  the  proceeds,  and  only 
the  balance  was  given  to  her  sister,  Mrs. 
Merwlne.  The  finding  of  the  court  below 
that  she  gave  her  real  estate  to  the  appellant 
Is  therefore  inaccurate  to  this  extent.  Al- 
though the  appeal  is  from  the  probate  of  the 


last  will  executed  at  West  Pittston,  die  actu- 
al question  before  the  court  was  whether  the 
will  dated  September  14,  1901,  and  executed 
at  Stroudsburg,  was  the  last  will  and  tes- 
tament of  the  testatrix.  The  court  found  as 
follows:  (1)  That  the  legal  residence  or 
domicile  of  Hannah  B.  Keisler  at  the  time 
of  her  death  was  at  West  Pittston,  Luzerne 
county,  and  the  register  of  wills  of  Luseme 
county  had  jurisdiction.  (2)  That  the  tes- 
tatrix possessed  testamentary  capacity  at  the 
time  of  the  execution  of  the  Stroudsburg  will. 
(3)  That  the  Stroudsburg  will  was  procured 
by  undue  Influence,  exercised  over  testatrix 
by  Sally  A.  Merwlne,  the  appellant,  and  was 
therefore  invalid  and  of  no  effect 

On  the  first  question,  that  of  domicile,  the 
court  having  found  as  a  fact  that  the  testa- 
trix had  no  fixed  intention  to  change,  and 
that  her  legal  residence  at  the  time  of  ber 
death  was  at  West  Pittston,  we  will  not 
disturb  it  There  was  evidence  to  suppiwt 
this  finding. 

The  question  of  testamentary  capacity  is 
not  raised  by  the  assignments  of  error,  as 
the  ruling  of  the  court  below  upon  that  point 
was  In  favor  of  the  appellant 

The  main  question  raised  by  this  appeal  Is 
that  of  undue  influence.  There  is  no  evi- 
dence of  any  influence  exerted  dlrectiy  by 
the  appellant  upon  testatrix  to  make  a  will 
In  ber  favor.  The  only  part  she  took  in  pro- 
curing the  making  of  the  second  will  was  to 
telephone  to  a  lawyer  to  come  to  the  house 
and  see  Mrs.  Keisler,  after  the  latter  had 
expressed  a  desire  to  change  her  former  will. 
She  also  wrote  to  the  lawyer  who  had  drawn 
the  first  will  and  had  It  In  his  custody,  re- 
questing him  to  send  it  to  Mrs.  Keisler. 
This  she  did  at  the  latter's  request  She 
was  not  present  when  the  Stroudsburg  at- 
torney, Mr.  Gearbart,  saw  the  testatrix  and 
discussed  with  her  the  making  of  a  new 
will,  nor  when  his  stenographer.  Miss  Shlf- 
fer  took  her  instructions  as  to  how  the 
will  was  tp  be  drawn,  nor  when  the  will  was 
executed.  There  la  no  evidence  to  show  that 
appellant  was  informed  before  the  will  was 
made  that  any  portion  of  the  estate  was  to 
be  left  to  her.  There  was  evidence  that 
Mrs.  Merwlne,  who  was  a  sister,  was  able 
to  Influence  the  testatrix  In  her  conduct,  but 
none  of  the  witnesses  testified  that  she  did 
exercise  any  undue  influence  upon  her.  The  ap- 
pellees do  not  in  their  argument  point  out 
any  such  testimony.  The  evidence  goes  no 
further  than  such  as  this:  Miss  Hattie  Den- 
nison,  who  nursed  Mrs.  Keisler  at  West  Pitta- 
ton,  testified  that  Mrs.  Merwlne  visited  ber 
(Mrs.  Keisler)  at  that  place,  and  came  after 
her  there  and  brought  her  away.  She  waa 
brought  to  Stroudsburg  August  1st  by  Mra 
Merwlne,  and  witness  remained  with  ber 
until  August  24th.  Her  mind  was  very 
much  affected  at  that  time,  and  she  was 
easily  influenced  by  some  people.  Later  the 
same  witness  was  recalled  and  testified: 
"Mrs.  Merwlne  had  the  same  effect  on  testa- 
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trfx  that  I  had  when  I  first  went  there.  Tes- 
tatrix was  a  woman  whom,  by  being  kind  to, 
yoa  could  take  otw  to  yoor  side,  and  the 
ones  that  were  with  her  were  the  ones  that 
would  hare  her  to  do  whatever  they  wanted 
her  to  do.  Mre.  Merwlne  was  always  very 
kind  and  very  lovely  to  Mrs.  Kelsler,  and  nev- 
er crossed  her  In  any  way.  She  sent  her  very 
lovely  letters  and  beantlfnl  flowers,  and  In 
every  way  was  kind  to  her,  and  Mrs.  Kelsler, 
as  her  condition  grew  weaker,  became  more 
fond  of  Mrs.  Merwlne."  There  was  nothing 
in  this  testimony  to  indicate  anything  more 
than  a  proper  display  of  sisterly  afTection. 
Appellant  also  called  a  number  of  witnesses 
who  testified  that,  both  before  and  after  she 
left  West  Plttston,  Mrs.  Kelsler  spoke  to 
them  of  the  kind  treatment  and  good  care 
she  received  from  Mrs.  Merwlne,  of  how 
comfortable  she  was  at  her  house,  and  how 
pleased  she  was  to  be  with  her  mother  and 
sister.  She  also  complained  that  her  chil- 
dren bad  neglected  her.  Mrs.  Emma  Cole- 
man, a  neighbor,  of  West  Plttston,  testified 
that  shortly  before  she  went  to  Stroudsburg 
testatrix  complained  to  her  of  lack  of  care, 
and  said:  "  'I  wish  if  only  my  sister  would 
come  up.  I  know  that,  if  Sally  would  come 
up,  she  would  care  for  me.  I  will  give  it  to 
Sally,  if  Sally  takes  good  care  of  me,  for 
there  ain't  none  of  their  father's  here,'  says 
she.  'He  left  me  without  anything  but  my 
three  children,  and  If  my  children  take  care 
of  me  I  will  give  them  first  chance,  and  If 
Sally  will  I  shall  give  it  to  Sally.'  "  This  was 
before  the  undue  influence  is  alleged  to  have 
been  exerted  by  Mrs.  Merwlne.  The  ap- 
pellant herself  was,  examined,  and  denied 
the  charge  of  undue  Influence.  She  said  that 
the  suggestion  that  Mrs.  Kelsler  should  go 
back  with  her  to  Stroudsburg  was  made  In 
the  first  place  by  Mrs.  Keisler  herself. 

Without  burdening  this  opinion  with  fur- 
ther reference  to  the  testimony  in  detail,  it  is 
sufficient  to  say  that  It  presents  nothing 
which  satisfies  the  legal  definition  of  undue 
influoice.  The  law  on  this  subject  has  been 
so  oftai  considered  and  is  so  thoroughly  set- 
tled that  It  is  unnecessary  to  cite  cases  at  any 
loigtb.  Tbe  opinion  of  the  trial  Judge  In 
Cangbey  v.  Brldenbaugh,  208  Pa.  414,  67  Atl. 
821,  approved  by  this  court,  covers  the  entire 
ground.  Under  that  case,  and  the  decision 
in  Masterson  v.  Berudt,  207  Pa.  284,  66  AtL 
S6G,  the  evidence  In  the  present  case  fails  to 
show  the  exercise  of  any  undue  Influence  by 
tbe  appellant  for  the  purpose  of  procuring 
the  making  of  a  will  in  her  favor.  It  is  true 
thffe  was  a  change  of  mind  upon  the  part  of 
tbe  testatrix,  but  this  was  not  in  itself  any 
evidence  of  undue  influence.  We  said  in 
Slater  v.  Slater,  200  Pa.  194,  68  Atl.  287: 
"Had  there  been  evidence  of  undue  Influence, 
tbe  change  of  purpose  might  have  had  a 
strtmg  corroborative  bearing.  But  the  change 
is  not  of  Itself  evidence  of  undue  influence. 
A  change  of  mind  is  the  right  of  every  testa- 
tor, and  by  Itself  Is  not  evidence  of  any- 


thing.  It  is  only  when  a  basis  of  evidence  of 
undue  influence  is  laid  that  the  inquiry  as  to 
the  change  becomes  relevant"  In  the  latest 
reported  case  on  the  subject,  Allison's  Estate, 
210  Pa.  22,  69  Atl.  318,  a  decree  refusing  to 
award  an  issue  d.  v.  n.  was  affirmed  on  the 
opinion  of  the  court  below,  in  which  latter 
opinion  It  was  said:  "A  Jury  should  not  be 
permitted  to  guess  that  there  was  testa- 
mentary incapacity  at  the  time  the  will  was 
executed,  or  that  the  will  was  tbe  result  of 
undue  influence,  because  they  might  think 
that  a  former  will  had  made  a  better  dis- 
position of  the  testator's  property  than  the 
will  contested  and  that  influence  had  been 
brought  to  bear  on  him  to  make  the  change. 
Testamentary  incapacity  or  undue  Influence 
must  be  proved  before  a  will  can  be  legally 
set  aside."  And  in  the  case  of  Robinson  v. 
Robinson,  203  Pa.  401,  63  Atl.  253.  which  was 
cited  and  apparently  relied  on  by  the  court 
below,  the  following  language  is  quoted  (page 
435  of  203  Pa.,  page  265  of  63  Atl.)  from  the 
charge  of  the  trial  Judge,  and  approved  in  the 
opinion  of  Justice  Dean  as  a  correct  state- 
ment of  the  law :  "A  son  may  importune  his 
mother  to  make  a  will  In  his  favor.  •  •  • 
He  has  a  perfect  right  to  do  it,  and  if  tbe 
only  effect  was  to  move  her  affections,  or 
sense  of  duty,  or  Judgment,  he  has  a  perfect 
right  to  do  It  But  If  these  importunities 
were  such  as  the  testator  had  not  the  power 
to  resist  and  yielded  for  the  sake  of  peace 
and  quiet  or  escaping  from  serious  distress 
of  mind,  if  they  were  carried  to  a  degree  by 
which  tbe  free  play  of  testator's  Judgment  or 
discretion  or  wishes  were  overcome,  It  is 
undue  influence.  He  can  coax  her,  but  be 
must  not  drive  her,  either  by  moral  coercion 
or  physical  force." 

The  nineteenth  assignment  of  error  is  sus- 
tained, as  is  the  eighteenth,  seventeenth,  and 
sixteenth.  So,  also,  is  the  first  second,  and 
fourth. 

The  decree  of  the  court  below  Is  reversed, 
at  the  cost  of  the  appellees,  and  It  is  ordered 
that  the  record  be  remitted  to  the  court  below 
for  further  proceedings  in  accordance  with 
this  opinion. 


HOWLEY  V.  CENTRAL  VALLEY  E.  CO. 
(Supreme  Court  of  Pennsylvania.    Oct  9,  1905.) 

1.  Raiuioads— Motive  Poweb— Blbctbicitt. 

Where  a  railroad  was  Incorporated  under 
Act  April  4,  1868  (P.  L.  62),  providing  that 
every  company  Incorporated  under  It  shall  be 
entitled  to  exercise  all  the  rights  and  privileges 
given  by  Act  April  19,  1849  (P.  L.  79),  It  was 
not  restricted  to  the  use  of  steam  as  a  motive 
power,  but  can  use  electricity;  nothing  being 
stated  in  Uie  act  about  the  kind  of  power  to  be 
used. 

[Ed.  Note. — For  cases  In  point  see  vol.  41, 
Cent  Dig.  Railroads,  g  87ar 

2.  Sakk. 

A  railroad  company,  where  it  is  not  limit- 
ed as  to  the  power  to  be  used,  is  required  to 
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ase  that  which  is  best  and  most  convenient 
for  its  operation,  tiaving  due  regard  to  the 
safety  of  the  public. 

Appeal  from  Court  of  Oommon  Pleas, 
i';uzeme  County. 

BUI  by  Martin  Howley  against  the  Central 
Valley  Railroad  Company  to  restrain  con- 
struction of  a  railroad  to  be  operated  by 
electricity.  From  a  decree  dismissing  the 
bill,  plalntur  appeals.    Affirmed. 

From  the  record  it  appeared  that  the  de- 
fendant company  was  incorporated  under 
Act  AprU  4,  1868  (P.  L.  62).  The  prayer  of 
the  bill  was  as  follows:  "That  the  court 
issue  a  perpetual  injunction  directed  to  the 
defendant,  restraining  said  defendant  and  ail 
persons  claiming  to  act  under  its  authority, 
direction,  or  control  from  constructing  or 
operating  an  electric  railway  over  and  upon 
the  above-described  land  appropriated  from 
the  plaintiff,  or  between  the  cities  of  Wilkes- 
Barre  and  PIttston,  and  further  restraining 
the  defendant  from  laying  over  and  upon 
the  above-described  land  a  'third  rail,'  or  any 
other  appliance  or  thing  peculiarly  and  solely 
adapted  to  the  equipment  or  operation  of  an 
electric  railway."  Other  facts  appear  by  the 
opinion  of  the  Supreme  Court. 

Argued  before  MITCHELL,  O.  X.  and 
BROWN,  MBSTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Charles  L.  McKeenan,  M.  N.  Donnelly, 
and  John  McQahren,  for  appellant.  H.  B. 
Gill,  C.  F.  Bohan,  and  James  H.  Torrey,  for 
appellee. 

BROWN,  J.  The  appellee  is  a  railroad 
company  incorporated  under  Act  April  4, 
1868  (P.  L.  62).  In  addition  to  locomotive 
engines,  it  uses  electricity  as  a  motive  power, 
which  is  carried  to  motors  on  the  cars  through 
a  third  rail.  After  locating  the  route  of  its 
road  over  the  land  of  plaintiff,  it  was  unable 
to  agree  with  bim  as  to  the  amount  of  dam- 
ages which  he  sustained,  and,  to  secure  the 
payment  of  the  same,  a  bond  was  filed  and 
approved  by  the  court  of  common  pleas.  Af- 
ter Its  approval  he  undertook  by  force  to 
prevent  the  construction  of  the  railroad  upon 
his  property,  but  on  a  bill  filed  by  the  com- 
pany was  perpetually  enjoined  from  so  inter- 
fering with  it  When  he  subsequently  dis- 
covered that  It  intended  to  operate  its  road 
by  electricity  as  one  of  Its  motive  powers, 
he  filed  this  bill,  under  the  provisions  of  Act 
June  19,  1871  (P.  L.  1860),  alleging  that  It 
did  not  possess  the  right  or  franchise  to  so 
operate  its  road,  and,  if  permitted  to  do  so, 
he  would  be  injured  in  his  property  rights. 
The  court  below  was  of  opinion  that  he  could 
raise  this  question  under  the  act  of  1871,  but 
was  precluded  from  doing  so  by  the  injunc- 
tion perpetually  enjoining  him  from  inter- 
fering with  the  construction  of  the  road. 
By  that  decree  he  was  enjoined  from  inter- 
fering with  the  construction  of  the  road, 
for  the  reason  that  the  company  had  a  right 


to  consimct  It;  but  if,  In  the  operation  of 
it  after  its  construction,  the  apitellee  under- 
took to  exercise  a  franctiise  wlilcb  it  did  not 
possess,  to  the  injury  of  the  plaintiff,  he 
was  within  the  protection  of  the  act  of  1871. 
More  need  not  now  be  said  on  tills  point: 
Sooner  or  later  we  must  pass  upon  the  right 
of  a  railroad  company  incorporated  under  the 
general  railroad  act  to  use  electricity  as  a 
motive  power,  and  for  the  purpose  of  doing 
so  now  we  regard  the  question  as  properly 
before  us. 

Act  February  10,  1848  (P.  L.  79),  was  not 
passed  for  the  incorporation  of  railroad 'com- 
panies, but  for  the  regulation  of  those  that 
might  thereafter  come  into  existence  by  special 
acts  of  assembly  creating  them.  Cp  to  that 
time  no  general  law  had  l)een  passed  providing 
for  their  incorporation.  Such  an  act,  providing 
for  their  formation  and  regulation,  was  pass- 
ed April  4.  1868  (P.  L.  62),  and  under  It  the 
appellee  was  incorporated.  This  act  provides 
that  each  company  Incorporated  under  It 
"shall  I>e  entitled  to  exercise  all  the  rights, 
powers  and  privileges,  and  be  subject  to  all 
the  restrictions  and  liabilities  of  the  act  reg- 
ulating railroad  companies,  approved  the 
nineteenth  day  of  February,  one  thousand 
eight  hundred  and  forty-nine,  and  the  sev- 
eral supplements  thereto,  as  fully  and  as 
effectually  as  if  said  powers  were  specially 
Incorporated  in  said  charter."  The  charter 
of  the  appellee  authorizes  It  to  construct, 
maintain,  and  operate  a  railroad  for  public 
use  In  the  conveyance  of  persons  and  prop- 
erty. The  road  oisnot  be  operated  nor  Its 
franchises  exercised  without  mottve  power; 
but  nothing  Is  stated  by  the  Legislature 
about  the  kind  to  t>e  used.  The  act  is  silent 
upon  the  subject,  and,  In  the  absence  of  a  di- 
rection In  the  statute  creating  the  appellee 
that  any  particular  power  is  to  used,  the  kind 
to  be  adopted  must  be  left  to  the  judgment  of 
those  operating  the  road.  In  occupying  the 
land  of  the  appellant  for  railroad  purposes, 
the  appellee  took  exclusive  possession  of  it, 
and  In  operating  its  road  upon  it  the  appel- 
lant, who  is  excluded  from  it,  has  had  no 
additional  servitude  imposed  upon  his  fee  be- 
cause the  cars  happen  to  be  moved  by  elec- 
tricity. Instead  of  by  steam.  In  this  respect 
the  case  differs  from  the  construction  of  a  street 
railway  upon  a  public  street  with  municipal 
consent;  for  the  use  of  the  street  is  not  ex- 
clusively In  the  street  railway  company,  but 
concurrently  used  by  the  publla  In  Potter  v. 
Scranton  Traction  Co.,  176  Pa.  271,  86  Atl. 
188,  we  said:  "How  far  the  franchise  for  a 
passenger  railway,  without  specific  limita- 
tions or  prohibitions  as  to  motive  power,  car- 
ries with  it  the  right  from  time  to  time  to 
operate  It  by  new  methods,  developed  in  the 
progress  of  Invention  and  experience,  is  an 
Important  question,  which  was  referred  to, 
but  not  decided,  in  Reeves  v.  Pblla.  Traction 
Co.,  152  Pa.  153,  25  Atl.  516,  and  In  this  case 
it  is  complicated  by  the  fact  that  the  change 
was  not  made  until  after  the  adoption  of 
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the  present  Oonstltatloii.  It  is  clear  that  the 
traction  company,  chartned  since  the  Constl- 
tntlon,  conld  not  of  its  own  antborlty  make 
any  change  of  motive  power  which  would  In- 
crease the  servitude  on  the  street,  without 
the  monldpal  consent"  The  foregoing,  how- 
ever, has  no  application  to  a  case  where  the 
land  occupied  Is  In  the  exclusive  possession 
and  use  of  a  railroad  company.  The  Legis- 
lature, In  granting  the  power  to  the  appellee 
to  take  appellant's  land  for  railroad  pur- 
poses, might  have  annexed  to  such  a  power  a 
condition  that  but  one  kind  of  motive  power 
should  be  used  In  moving  cars,  to  the  exclu- 
sion of  all  others;  but  there  is  no  such  lim- 
itation on  the  power  to  take  the  land  or  to 
operate    the    railroad    constructed    upon    it 

Turning  to  the  act  of  1849,  to  the  provi- 
sions of  which  the  appellee  Is  subject^  there 
is  no  limitation  found  upon  the  kind  of  mo- 
tive power  that  Is  to  be  used  by  railroad  com- 
panies. By  the  second  section  (page  80)  of 
the  act  they  are  authorized  "to  purchase, 
receive,  have,  hold,  use  and  enjoy  goods, 
cliattels  and  estate,  real  and  personal,  of  what 
kind  and  nature  soever,  as  may  be  neces- 
sary or  convenient  to  the  procuring,  owning, 
making,  maintaining,  regulating  and  using 
their  railroad,  the  locomotives,  machinery,  cars, 
and  other  appendages  thereof,  and  the  convey- 
ance of  passengers,  the  transportation  of  goods, 
mercliandise  and  other  commodities."  By  sec- 
tion 18  (page  86)  it  is  provided  "that  upon  the 
completion  of  any  railroad  authorized  as  afore- 
said, the  same  shall  be  esteemed  a  public  high- 
way for  the  conveyance  of  passengers,  and  the 
transportation  of  freight,  subject  to  such 
rules  and  regulations,  in  relation  to  the  same, 
and  to  the  size  and  construction  of  wheels, 
cars  and  carriages,  the  weight  of  loads,  and 
all  otiier  matters  and  things  connected  with 
the  use  of  said  railroad,  as  the  president  and 
directors  may  prescribe  and  direct:  Provid- 
ed, that  the  said  company  shall  have  the  ex- 
clusive control  of  the  motive  power."  Though 
the  owners  of  cars  had  the  right  to  have 
them  conveyed  on  railroads,  the  motive  power 
conveying  them  was  to  be  under  the  exclusive 
control  of  the  company.  What  motive  pow- 
er? The  motive  power  which  the  company 
bad  adopted.  At  that  time,  as  is  a  matter 
of  common  knowledge,  several  kinds  of  mo- 
tive power  had  t>een  adopted  and  were  In 
use.  Some  of  the  roads  were  operated  by 
horses,  others  by  Inclined  planes  by  means  of 
cables  operated  by  8tat!onai7  engines  and 
others  by  the  ordinary  locomotlva 

But  It  is  contended  that  the  powers  con- 
ferred by  the  statutes  on  the  corporations 
which  they  create  must  be  construed  In  the 
light  of  conditions  existing  at  the  time  they 
were  passed,  and  In  the  present  case,  as  elec- 
tricity was  not  known  as  a  motive  power  in 
1849,  and  even  in  1868,  the  appellee  has  no 
right  to  use  it,  and  must  be  confined  to  the 
then  known  motive  powers  for  railroads.  If 
this  doctrine  were  to  prevail,  the  rails  of 


railroads  woold  stiU  be  confined  to  the  strap 
rail,  nailed  upon  wooden  stringers,  with 
snake  heads  not  infrequently  forced  up 
through  the  fioors  of  the  cars,  instead  of  the 
present  heavy  steel  rails  Insuring  the  abso- 
lute safety  of  the  running  of  cars;  pigmy 
locomotiveB,  burning  only  wood,  would  still 
haul  a  few  light  cars  at  a  slow  pace  on  un- 
certain schedules,  instead  of  the  preset  mass- 
ive engines,  wtiich,  with  safety  and  at  speed 
not  dreamed  of  fifty  years  ago,  carry  long 
trains  of  cars  filled  with  passengers  and 
freight ;  and  the  old  hand  brake  would  not  be 
supplanted  by  the  ahr  brake.  These  and 
many  other  appliances  and  devices,  utterly 
unthought  of  in  the  days  of  the  legislation 
under  which  our  present  railroads  came  Into 
being  could  not  be  used.  In  the  absence  of  a 
limitation  upon  the  power  of  a  railroad  com- 
pany to  use  any  appliances,  or  of  a  prohibi- 
tion as  to  the  use  of  any  particular  one.  it  is 
the  duty  of  the  company  to  use  what,  in  the 
light  of  its  observation  and  experience,  Is 
best  and  most  convenient  for  It  in  the  opera- 
tion of  its  road,  having  at  all  times  due  re- 
gard to  the  safety  of  the  public  wlilch  it  was 
created  to  serve.  In  such  a  case  its  duty 
fixes  the  measure  of  its  powers  in  performing 
it  What  it  manifestly  ought  to  do  in  exer- 
cising its  franchises  it  may  do,  unless  forbid- 
den by  Its  supreme  law — ^the  will  of  its  crea- 
tor as  expressed  in  the  words  giving  it  life. 
In  Mil  I  vale  Borough  v.  Evergreen  Railway 
Ck).,  ISl  Pa.  1,  18  Ati.  993,  7  L.  R.  A.  S69,  the 
road  of  the  railway  company  was  originally 
built  and  operated  as  a  narrow  gauge  steam 
railroad,  and  it  was  contended  that  it  could  not 
widen  the  same  to  a  broad  gauge.  Of  this 
contention  it  was  said :  "It  might  as  well  be 
argued  against  the  proposed  change  of  gauge 
that  because  a  particular  kind  of  rail  was 
in  vogue  and  was  actually  adopted  and  used 
by  a  railroad  company  at  and  after  the  time 
of  the  construction  of  Its  road,  It  could  never 
adopt  another,  but  was  concluded  by  its  first 
choice,  upon  the  theory  of  an  exhaustion  of 
its  power.  It  will  be  seen  at  once  that  such 
an  argument  is  entirely  fallacious  and  unten- 
able. Instead  of  such  being  the  law,  we  have 
always  held  that  railroad  companies  not  only 
have  the  right,  but  are  by  law  bound,  to  make 
use  of  the  latest  and  best  Inventions  and  ap- 
pliances tending  to  promote  the  comfort  and 
safety  of  the  public  This  is  notably  the  case 
in  the  matter  of  spark  arresters,  and  is  equal- 
ly applicable  to  couplings  and  other  contriv- 
ances. The  writer  remembers  when  the 
strap  rails,  laid  upon  longitudinal  stringers 
and  fastened  down  with  spikes,  were  In  com- 
mon use  on  steam  railroads,  and  he  also  re- 
members that  snake  heads  at  the  end  of  the 
rails  resulted  from  this  method,  occasioning 
frequent  accidents  and  loss  of  life.  When 
the  T-ralls  came  into  use,  it  became  the  un- 
doubted legal  duty  of  the  old  companies  to 
abandon  the  flat  rail  and  use  the  new  one, 
and  any  company  falling  to  i>erform   tills 
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duty  would  Tery  qoidcly  have  received  forci- 
ble and  emphatic  admonition  to  tbat  effect 
both  from  juries  and  conrts." 

In  Halsey  t.  Rapid  Transit  Street  Railway 
Co..  47  N.  J.  E2q.  380,  20  AU.  850.  the  question 
of  the  right  of  the  railway  company  to  nae 
electricity  as  a  motive  power  was  raised,  and 
Van  Fleet,  V.  O.,  In  delivering  the  opinion  of 
the  court,  said:  "The  right  of  the  defendant 
to  nse  electricity  as  Its  motive  power  is  clear. 
The  defendant  was  organlssed  under  a  general 
statute,  authorizing  seven  or  more  persons 
to  associate  themselves  together,  by  articles 
In  writing,  for  the  purpose  of  forming  a  cor- 
poration to  construct,  maintain,  and  operate 
a  street  railway  for  the  transportation  of 
passengers.  Rev.  Supp.  p.  853.  The  motive 
power  to  be  used  by  corporations  formed 
under  this  statute  Is  In  no  way  limited  or 
defined.  The  statute  does  not  say  that  they 
shall  use  animal,  mechanical,  or  chemical 
power.  It  says  nothing  at  all  on  the  subject 
of  power.  Hence,  under  the  general  grant  of 
power  to  maintain  and  operate  a  street  rail- 
way. It  would  seem  to  be  clear  that  a  corpo- 
ration formed  undo:  this  statute  takes,  by 
necessary  and  unavoidable  implication,  a 
right  to  use  any  force  in  the  propulsion  of  its 
cars  that  may  be  fit  and  appropriate  to  that 
end,  and  which  does  not  prevent  that  part 
of  the  public  which  desires  to  use  the  street 
according  to  other  customary  methods  from 
having  the  free  and  safe  use  thereof.  While 
the  rule  is  elementary  tbat  public  grants  are 
to  be  strictly  construed,  still  it  la  also  well 
established  that  where  a  corporation  Is  au- 
thorized by  a  general  grant  to  exercise  a 
franchise  or  to  carry  on  a  business,  and  the 
grant  contains  no  words  either  defining  or 
limiting  the  powers  which  the  corporation 
may  exercise.  It  will  take  by  Implication  all 
such  powers  as  are  reasonably  necessary  to 
enable  it  to  accomplish  the  purposes  of  its 
creation.  I  am  therefore  of  opinion  that  If 
there  was  no  other  legislation  on  this  subject 
than  that  just  mentioned,  and  that  It  was 
made  to  appear  that  electricity  could  be  used 
for  the  propulsion  of  street  cars  without  pre- 
venting the  free  and  safe  use  of  the  street 
by  other  means  of  transportation,  the  defend- 
ant would,  by  force  of  the  statute  under 
which  it  was  organized,  have  a  right  to  use 
electricity  as  Its  motive  power." 


Another  case  that  may  be  cited  is  Wilming- 
ton City  Railway  Co.  v.  Wilmington  Railway 
Ck).  (DeL  Ch.)  46  Atl.  12.  where  It  la  held: 
"It  would  seem  that;  when  the  broad  term 
'dty  railway'  is  used,  the  term  must  be  takm 
to  mean  only  what  la  essential  to  the  defini- 
tion of  the  term,  and  obviously  no  particular 
motive  power  Is  essential.  Whenever  a  stat- 
ute specifies  a  motive  power  to  be  used,  the 
expression  of  that  power  may  be  construed 
to  exclude  any  other.  The  general  rules  of 
construction  seem  to  me  to  require  this.  But, 
when  an  exclusive  right  is  given  in  general 
terms  to  a  dty  railway,  the  effort  to  confine 
It  to  the  particular  motive  powers  in  use  at 
the  time  would  seem  to  be  as  artificial  and 
unauthorized  as  to  confine  It  to  the  kind  of 
rails  then  in  use,  excluding  the  Idea  of  mod- 
em calls  of  steel  and  of  great  weight,  or  to 
limit  the  size  and  shape  and  quality  of  cars 
to  those  known  at  the  time.  All  these  things, 
including  the  motive  power,  are  subordinate 
— more  means  to  make  the  franchise  effect- 
ive— and  yet  the  expression  of  any  of  them 
might  be  so  made  as  to  so  limit  the  grant. 
When  no  kind  of  motive  power  Is  mentioned. 
It  should  be  taken  to  indicate  that  the  Legis- 
lature means  what  It  says,  'a  dty  railway,' 
however  propelled,  whether  by  powers  then 
familiar  or  those  they  know  not  of;  In  fact, 
any  kind  of  power  which  the  ingenuity  of 
man  may  contrive  that  does  not  constitute 
an  additional  burden  upon  the  highway,  or 
an  Injury  and  annoyance  to  the  public" 

We  have.  It  is  true,  as  is  contended  by  the 
appellant,  designated  railroads  organized 
under  the  act  of  1868  as  steam  railroads. 
Potts  V.  Quaker  City  Elevated  R.  R.  Co., 
161  Pa.  896,  29  Atl.  10&  But  this  designa- 
tion has  been  adopted  only  as  a  natural  one, 
to  distinguish  such  railroads  from  street 
passenger  railways,  and  In  no  case  In  which 
It  has  been  used  Is  there  any  Intimation  as  to 
the  limitation  upon  the  power  of  a  railroad 
company  in  the  adoption  of  Its  motive  power. 
With  this  question  now  before  us.  we  are 
clear  that  the  appellee  Is  not  prohibited  from 
using  electricity  as  a  motive  power,  and  If. 
in  Its  judgment,  the  same  ought  to  be  used 
for  the  most  efficient  exercise  of  Its  right 
to  operate  its  railroad,  it  may  be  used. 

The  decree  of  the  court  below  is  therefore 
afllrmed,  and  this  appeal  dismissed,  at  the 
cost  of  the  appellant 
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OJSERKIS  V.   OJSERKIS. 

(Conrt  of  Chancery  of  New  Jersey.    Not.  & 
1905.) 

1.  Divobce—Deskbtior— Absence  or  Wm. 

A  wife's  mere  absence  from  her  husband, 
thousb  she  wrongfully  separated  herself  from 
him,  is  not  in  itself  proof  of  a  willful  intent  on 
her  part  to  abandon  him  snfficient  to  entitle 
bim  to  a  divorce,  unless  be  in  good  faith  in- 
vited her  to  return  or  made  known  to  her  bts 
williogness  to  receive  her. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  i  114.] 

2.  Sauk— OiTEB  to  RBBum  Mabitai,  Rei.a.- 

TIONS. 
'Where  a  husband,  residing  in  New  Jersey 
apart  from  his  wife,  and  knowing  of  her  ab- 
sence in  Austria,  wrote  a  letter  to  a  third  per- 
son alleged  to  contain  an  offer  for  her  to  return, 
bat  sacn  letter  was  not  delivered  to  her,  and 
no  provision  was  offered  to  enable  her  to  make 
the  journey  to  her  husband,  who  flatly  de- 
clared that  he  would  have  nothing  to  do  with 
her,  snch  letter  did  not  constitute  such  an  of- 
fer on  his  part  to  resume  marital  relations  as 
would  constitute  her  continued  absence  an 
obetinate  desertion. 

Bill  by  Sigmtind  Ojaerkis  against  Emma 
OJserkls    for    divorce.    Petition    dismissed. 

W.  I.  OarriBOD,  for  petitioner.    Thomas  S. 
Henry,  for  defendant 

ORBT,  V.  C.  (orally,  after  hearing  argu- 
ment by  petitioner's  counsel).  I  am  satisfied 
what  the  Judgment  in  this  case  should  be,  and 
do  not  care  to  hear  from  the  defense  in  this 
matter.  The  petition  In  this  canse  is  filed  by 
Slgmond  OJserkls,  alleged  to  be  a  resident  of 
Atlantic  City,  in  this  state,  stating  that  he 
was  married  on  the  15th  day  of  March,  1895, 
In  Austria,  to  Emma  Relter,  his  present  wife, 
and  came  to  New  York  to  live  in  March,  1900 ; 
that  they  lived  In  New  York  mitil  March  1, 
1901,  when  they  removed  to  Atlantic  City, 
where  the  petitioner  has  resided  until  the 
present  time.  The  petition  further  alleges 
that  about  the  28th  day  of  March,  1901,  the 
defendant's  wife  left  Atlantic  City  and  with- 
out Just  cause  deserted  the  petitioner,  and 
went  to  live  In  New  York,  where  the  petition- 
er alleges  and  believes  she  resides  at  the 
present  time.  The  petitioner  further  alleges 
that  for  more  than  two  years  last  past  the 
defendant  has  willfully,  obstinately,  and  con- 
tinnedly  deserted  the  petitioner  and  refused 
to  live  with  him.  There  are  uo  children  bom 
of  the  marriage.  The  petitioner  prays  for  a 
divorce.  Annexed  to  the  petition  is  the  usual 
aflldavit  that  there  is  no  collusion  between 
the  petitioner  and  defendant  On  motion 
an  amendment  has  been  allowed  to  the  peti- 
tion, the  effect  of  which  is  to  make  It  allege 
that  the  parties  lived  in  New  York  City  to 
March  1,  1901;  and  that  the  defendant  de- 
serted her  husband  there;  and  that  the  peti- 
tioner has  resided  in  Atlantic  City  for  two 
years,  from  March  I,  1901,  until  the  present 
time,  that  Is,  until  the  filing  of  the  petition. 
To  the  petition  an  answer  has  been  filed, 
In  which  the  defendant  admits  the  marriage, 
and  recites  a  number  of  facts,  to  the  effect 
S2A.— 8 


that  Instead  of  the  defendant  having  deserted 
the  petitioner  it  was  In  truth  the  petition- 
er who  deserted  the  defendant  alleging  that 
he  abandoned  her  in  New  York,  leaving  a 
letter  stating  that  he  had  gone  to  South  Africa 
and  would  not  return,  and  advising  her  not 
to  wait  for  him,  but  to  go  to  her  parents  in 
Galatia,  Europe.  The  defendant  denies  that 
she  deserted  her  husband,  denies  that  she 
refused  to  live  with  him,  denies  that  the 
petition  charging  her  with  desertion  is  in  any 
manner  true,  and  claims  that  the  charge  is 
an  unfounded  imputation  upon  her.  She  de- 
nies that  she  was  ever  a  resident  of  Atlantic 
City,  as  alleged  in  the  petition  as  originally 
framed,  and  avers  that  the  petitioner  is  not 
now,  and  never  was,  a  resident  of  the  state 
of  New  Jersey.  These  allegations  are  pre- 
sented solely  as  an  answer  to  the  husband's 
petition  for  divorce.  No  cross-relief  against 
the  petitioner  Is  In  any  way  asked  by  the 
defendant  by  anything  In  the  nature  of  a 
cross-petition. 

The  petition  In  this  case  was  filed  the  19tb 
day  of  June,  1903.  There  Is  no  denial  of  the 
marriage.  On  the  contrary,  both  parties  ad- 
mit it  In  addition  to  that  It  is  proven  by 
other  witnesses  that  the  petitioner  and  the 
defendant  lived  together  for  a  number  of. 
years  before  their  separation  In  the  open  and 
avowed  relation  of  husband  and  wife.  The 
actions  of  the  parties  themselves,  and  their 
public  recognition  and  reputation  of  their 
connubial  relations  as  husband  and  wife,  are 
equivalent  to  proof  of  a  formal  marriage.  It 
Is  undisputed  between  the  parties  that  they 
came  to  New  York  from  abroad  some  years 
after  the  marriage,  and  that  they  lived  there 
as  married  people.  They  were  living  with 
each  other  as  husband  and  wife  In  the  city  of 
New  York  In  the  month  of  March,  and  up  or 
to  or  about  the  month  of  April,  1901.  At  that 
time  a  separation  took  place.  It  is  undis- 
puted that  the  brother  of  the  defendant  wife 
was  In  business  In  New  York  City  with  the 
petitioner,  and  It  is  also  undisputed  that 
about  the  time  when  the  separation  took  place 
(probably  nearly  coincident  with  It),  the  part- 
nership or  business  theretofore  carried  on  by 
the  petitioner  and  his  brother-in-law  (brother 
of  the  defendant  wife)  was  violently  dis- 
rupted. At  this  point  the  differences  between 
the  parties  began.  They  are  so  violently  con- 
tradictory of  each  other  In  their  parol  testi- 
mony, as  to  every  element  which  is  necessary 
proof  upon  either  side,  that  I  find  great  difll- 
culty  in  giving  full  credence  to  the  statement 
of  either  party.  I  am  quite  unable  to  say 
that  the  parol  proof  on  either  side  pre- 
ponderates. There  Is  testimony  of  persons 
who  ought  to  be  disinterested  witnesses ;  but 
It  Is  very  difficult  to  say  that  they  are  disin- 
terested witnesses.  In  view  of  the  manner  in 
which  their  testimony  Is  given  on  the  stand, 
and  of  their  prevlotis  relations  to  the  case 
and  to  the  parties.  All  those  who  have  given 
any  testimony  which  might  be  of  value  In 
the  determining  of  the  case  have  manifested 
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In  giving  It  a  degree  of  feeling  which  has 
very  seriously  lessened  Its  credibility  and 
weight. 

The  proof  Is  that  the  husband,  In  the 
month  of  March,  or  In  the  early  part  of  April, 
1901,  left  the  city  of  New  York  and  came  to 
Atlantic  City,  having  stopped  in  Philadelphia 
and  there  made  Inquiries  with  relation  to  his 
Intended  engagement  In  business  In  Atlantic 
City.  There  seems  to  be  no  doubt  about  the 
fact  that  he  did  actually  do  that.  He  says 
that  before  he  started  he  told  his  wife  he  was 
going  there.  She  says  that  she  never  had  the 
slightest  Intimation  that  he  was  going  to 
Atlantic  City,  or  that  he  was  going  to  any 
place  that  he  disclosed  to  her.  She  says  that 
theretofore  he  had  frequently  stayed  up  all 
night,  and  had  talcen  his  breakfast  In  his 
room;  that  on  this  occasion  she  took  his 
bi'eakfast  up,  expecting  to  serve  it  in  his 
room.  When  she  got  there,  she  found,  or 
waa  told  by  the  bartender  of  the  house,  that 
he  had.  gone  away.  She  found  a  letter  on 
the  register,  which  was  from  her  husband, 
in  which  he  said  that  he  had  gone  to  South 
Africa,  and  that  she  need  not  expect  anything 
more  from  him,  and  she  had  better  go  home 
to  her  parents.  This  letter,  she  says,  was 
shown  to  two  or  three  people,  and  afterwards, 
not  knowing  where  he  was,  and  being,  as  she 
says,  broken-hearted,  she  tore  the  letter  up 
and  threw  It  away.  She  showed  It  to  one 
person,  Mr.  Schlosser,  who  was  on  the  stand 
here.  He  testifies  that  he  knew  Mr.  OJserkla' 
handwriting,  and.  while  he  cannot  say  posi- 
tively that  the  letter  was  signed  by  him,  he 
can  say  that  it  was  in  his  handwriting,  and 
that  it  stated  that  he  was  going  to  South 
Africa,  and  that  the  letter  contained  the  sub- 
stance of  what  the  wife  says  was  in  it.  Mr. 
OJserkis  declares  he  never  wrote  such  a  letter 
and  never  signed  it  The  nature  of  the  tes- 
timony regarding  this  letter,  dealing  as  it 
does  with  a  physical  thing,  a  writing  done  by 
the  husband  on  a  piece  of  paper  received  by 
the  wife  at  a  most  Important  crisis  of  their 
married  life,  is  such  that  it  is  impossible  that 
either  of  them  could  have  been  mistaken 
about  it.  One  or  the  other  must  have  com- 
mitted perjury.  The  testimony  with  regard 
to  that  letter  is  an  example  of  the  sort  of 
evidence  with  which  the  court  Is  confronted 
in  determining  this  case. 

There  is  no  doubt  whatever  that  from 
about  April,  1901,  there  was  a  following  peri- 
od of  two  years,  in  which  the  wife  was  sep- 
arated from  the  husband.  The  wife  contends 
that,  although  It  is  true  that  she  lived  apart 
from  him,  yet  during  the  whole  of  that  peri- 
od she  was  willing  and  anxious  to  come  back 
to  him,  if  she  had  only  known  where  he  was 
and  had  the  means  toceturn.  She  says  that 
he  never  furnished  her  with  any  money, 
though  he  knew  where  she  was.  That  ap- 
pears to  be  true,  because  he  admits  that  he 
wrote  letters  which  he  ordered  to  be  deliv- 
ered or  shown  to  her,  and  be  does  not  ap- 
pear to  have  sent  her  any  money.    He  does 


not  claim  to  have  written  to  b«:  directly.  A 
period  of  two  years  of  separation  has  elapsed, 
and  it  Is  that  period  which  the  petitioner  al- 
lies was  one  of  willful,  continuous,  and  ob- 
stinate desertion  on  the  part  of  the  defendant 
wife,  on  which  he  files  bis  petition  for  divorce 
in  this  case.  She  denies  that  her  separation 
from  him  was  willful,  because  she  says  her 
return  to  her  mother  was  necessitated  by  ber 
husband's  failure  to  provide  a  home  for  her, 
and  was  immediately  occasioned  by  the  let- 
ter which  she  says  he  wrote,  in  which  he 
told  her  to  go  home  to  her  mother.  There 
seems  to  be  no  doubt  that  the  husband  did 
not,  during  those  two  years,  furnish,  her 
any  means,  and  It  was  quite  natural  and  rea- 
sonable that,  as  she  bad  no  means,  she  should 
go  home  to  her  mother.  Nothing  in  the  tes- 
timony leads  me  to  believe,  therefore,  that 
her  going  home  to  her  mother  was  occasioned 
by  any  wiilful  purpose  to  desert  her  husband. 
She  had  nowhere  else  to  go.  The  husband 
himself  does  not  say  that  be  furnished  her 
money  or  support  whereby  she  could  have 
continued  In  this  country,  nor  does  he  appear 
during  these  two  years  to  have  taken  steps 
to  care  for  his  wife.  The  wife's  mere  ab- 
sence from  ber  husband  Is  not  iu  itself  proof 
of  a  willful  Intent  on  her  part  to  abandon 
him.  The  petitioner  has  failed  to  prove  a 
willful  desertion  by  the  wife,  which  is  an  ele- 
ment In  the  case  essential  to  the  making  of 
a  decree. 

It  is  also  disputed,  on  the  part  of  the  wife, 
that  she  had  any  disposition  or  wish  to  stay 
away  from  her  husband.  The  obstinacy  of 
her  alleged  desertion  is  therefore  challenged. 
The  decisions  in  this  state  have  established 
several  rules  of  interpretation  regarding  the 
conduct  of  the  husband  and  wife,  toucliing 
this  element  of  obstinacy  in  desertion  cases. 
One  of  the  best  established  is  that,  even  if 
a  wife  shall  have  wrongfully  separated  her- 
self from  her  husband,  yet,  if  there  remains 
any  hope  or  probability  that  the  wife  might 
by  the  husband's  application  be  Induced  to  re- 
turn to  him,  it  Is  his  duty  to  Invite  her  to  re- 
turn, or  make  known  to  ber  his  willingness 
to  receive  her.  If  he  does  not  indicate  bis 
willingness  to  receive  her,  the  desertion  on 
her  part  has  not  the  quality  of  obstinacy 
which  the  law  requires  to  exist  for  the  Justi- 
fication of  the  husband  in  seeking  a  divorce. 
Bowlby  V.  Bowiby,  25  N.  J.  Eq.  406.  The 
husband  in  this  case  does  not  contend  that 
his  wife's  disposition  and  conduct  In  absent- 
ing herself  was  so  settled  and  so  hostile  to 
him  that  it  was  useless  to  ask  ber  to  return. 
He  admits  that  he  thought  she  might  be  indu- 
ced to  come  back,  and  claims  that  he  made 
such  efforts  to  induce  his  wife  to  return  as 
he  was  reasonably  called  upon  to  exert  He 
swears  that  he  sent  her,  while  she  was  in  Vien- 
na, a  letter  inviting  her  to  return,  and  that 
that  message  came  back  to  him  without  any 
response  from  her.  There  is  no  corroborating 
proof  of  that  fact  All  the  husband  covM 
know  Is  that  he  sent  the  letter,  and  that  he 
received  It  back  again.     He  was  not  present 
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In  Ylema  when  It  was  abown  to  bla  wife. 
This  testimony  as  to  the  sending  and  return 
of  the  letter  stands  wholly  on  the  nnsnp- 
ported  evidence  of  the  husband.  No  other 
witness  swears  that  any  such  inritatimi  was 
exhibited  to  the  wife  during  her  absence  in 
Vienna,  where  the  petitioner  appears  to  have 
known  that  she  was.  It  is  an  essential  ele- 
ment in  the  proofs.  The  husband  alone  can- 
not carry  the  burden  of  proof.  McShane  v. 
McSbane,  4fi  N.  J.  Eq.  341,  19  Ati.  465. 

On  the  other  hand,  the  wife  says  that  the 
Incident  was  that  while  in  Vienna  somebody 
brought  a  letter,  said  to  be  from  her  husband, 
but  did  not  even  show  It  to  her,  did  not  tell 
ber  where  ber  husband  was,  and  that  she  did 
not  know  where  to  communicate  with  him. 
She  declares  she  did  not  herself  receive  the 
letter,  that  it  was  only  shown  to  her.     In  fact  it 
is  not  claimed  that  any  letter  was  sent  to  her 
by  mail  or  direct  conveyance.    The  claim  is 
that  it  was  shown  her  by  a  messenger.    I  am 
called  upon  to  say  whether  that  sort  of  an  ap- 
plication by  a  husband  to  a  wife  was  such  an 
effort  as  a  reasonable  and  Just  man,  who  want- 
ed his  wife  to  return,  should  make,  in  order  to 
induce  her  to  come  to  him,  that  they  might  re- 
sume their  connubial  relations.    I  have  no 
hiesitation  In  saying  that  I  do  not  think  a 
letter — not  sent  directly  to  the  wife,  not  ex- 
pressing to  her  In  terms  of  affection  and  In- 
terest any  hope  of  a  renewal  of  their  marital 
relations,  but  carried  in  the  hand  of  a  mes- 
senger and  shown  but  not  delivered  to  her, 
which  did  not  state  the  place  where  the  hus- 
band was,  neither  sent  nor  arranged  to  pay 
ber  any  money  (though  the  husband  knew 
that  to  come  to  him  she  would  have  to  cross 
the  ocean  for  3,000  miles),  and  did  not  sug- 
gest any  plan  whereby  she  might  return  to 
him — I  say  that  is  not  such  a  proposition  as 
a  reasonnble  and  Just  man  obght  to  make  to 
a  wife,  from  whom  he  bad  absented  himself. 
That  he  sent  her  any  letter  shows  that  he 
did  not  think,  as  between  him  and  her,  it 
was  impossible  that  she  could  be  Induced  to 
return  to  him.     Nothing  in  the  case  indicates 
that  be  believed  that,  or  that  he  bad  any 
occasion  to  believe  it. 

I  have  abandoned  any  hope  of  reconciling 
the  parol  testimony  of  these  parties,  because, 
wherever  there  is  a  statement  of  importance 
upon  one  aide,  the  statement  of  the  other  apv- 
pears  to  contradict  it.  The  letters  which 
were  written  do  not  need  any  reconciliation, 
they  are  settled  in  the  writing,  and  they  un- 
doubtedly expressed  the  feelings  of  the  writer 
at  the  time  they  were  written.  The  petition- 
er lays  great  stress,  and  I  think  with  Jus- 
tice, upon  the  letter  which  has  been  marked 
Exhibit  PI,  dated  New  York,  April  4th,  and 
has  been  proved  to  be  In  the  year  1903,  writ- 
ten by  the  defendant,  signed  by  the  name  of 
Emma.  She  admits  that  she  wrote  It,  so 
that  the  Identity  of  the  letter  and  the  time 
when  It  was  written  are  substantially  undis- 
puted. She  says  that  this  is  the  second  let- 
ter which  she  wrote  to  the  petitioner,  and 
that  the  first  letter  received  by  blm  kas  not 


beoi  produced.  She  says  she  also  wrote  an- 
other letter  which  would  be  the  thh:d  letter. 
That  also  Is  not  produced  here.  The  peti- 
tioner says  there  were  no  such  other  letters. 
The  letter  of  April  4th,  which  is  produced 
here,  is  not  one,  in  my  Judgment,  wbicb 
shows  that  the  defendant  wife  bad  much  af- 
fection for  ber  husband,  although  she  says  it 
existed.  It  is  possible  that  it  might  have 
been  written  under  such  a  sense  of  exaspera- 
tion that  she  expressed  herself  with  a  vio- 
lence which  did  not  represent  her  real  feel- 
ings. 

The  sister  of  the  defendant  testifies  that 
the  husband  flatly  refused  to  have  anything 
to  do  with  the  defendant  All  the  witness- 
es produced  on  the  part  of  the  defendant, 
Mr.  Scblosser,  the  sister,  and  I  think  one 
otber  witness,  who  testifies  as  to  the  declara- 
tions of  the  petitioner  touching  the  renewal 
of  bis  relations  with  his  wife,  show  that  the 
petitioner  flatly  declared  that  he  would  not 
live  with  ber,  that  he  did  not  want  to  have 
anything  to  do  with  ber.  Nobody  on  the 
stand,  the  petitioner,  or  anybody  else,  has 
ever  stated  any  fault  ■  In  this  wife,  except 
one,  and  that  was  that  she  was  a  sister  of 
her  brother,  whom  the  petitioner  conceived 
had  wronged  him.  This  element,  as  a  po- 
tent factor  In  the  differences  between  this 
husband  and  wife,  crops  out  at  almost  every 
phase  of  the  case.  In  the  letter  written  by 
the  petitlouer  he  refers  to  the  brother  of  the 
defendant  and  to  the  fact  that  he  had  pros- 
ecuted the  brother,  although  be  bad  to  go 
3,000  miles  to  do  it  All  the  allusions  to  this 
incident  go  to  Indicate  that  the  real  essence 
of  the  differences  between  these  parties  lies 
in  the  husband's  sense  and  resentment  of  the 
wrong  which  he  believes  has  been  done  him 
by  the  defendant's  brother.  He  wants  to 
visit  upon  the  wife  the  vengeance  which  he 
has  been  unable  to  vent  to  the  full  upon  ber 
brother.  That  vengeance  he  has  nursed  and- 
kept  warm,  saying  that  he  would  have  noth- 
ing to  do  with  ber  as  long  as  her  brother 
was  alive.  Such  expressions  do  not  ex- 
hibit a  spirit  which  enables  the  petitioner  to 
say  that  against  bis  will  and  consent,  and 
obstinately  adhering  to  a  determination  to 
abandon  htm,  his  wife  has,  for  two  years, 
willfully  and  continuously  deserted  him. 

The  husband  must  under  the  law  of  this 
stale,  during  the  two  years  of  alleged  deser- 
tion, have  been  in  a  frame  of  mind  willing 
to  take  the  wife  back.  The  proof  in  this 
case  In  my  view  Is  conclusive  that  the  hus- 
band was  not  willing  to  take  the  wife  back. 
He  resented  the  kindly  Intended  Interfer- 
ence of  Mr.  Scblosser,  who  received  from 
the  petitioner  the  treatment  which  usually 
comes  to  those  who  seek  to  make  peace  be- 
tween husband  and  wife.  The  husband's 
letter  to  Mr.  Scblosser  shows  that  be  resent- 
ed even  the  approach  to  a  reconciliation. 
Oan  It  be  said  that  a  man  who  Is  In  such  a 
frame  of  mind  is  deserted  by  his  wife 
against    his    will?    Her   absence   was    not 
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against  his  will.  It  was  agreeable  to  blm. 
He  did  not  want  ber,  and  be  Is  not  now  In 
a  position  to  say  that  ber  absence  was  an 
obstinate  desertion.  If  counsel  will  look  at 
the  case  of  Cornish  t.  Cornish,  28  N.  J.  Eq. 
208,  and  the  case  of  Bowlby  t.  Bowlby,  ubi 
supra,  tbey  will  And  that  It  is  finally  settled 
In  this  state,  by  the  rulings  of  the  court  of 
appeals,  that,  unless  the  circumstances  be- 
tween the  parties  are  such  that  it  is  a  hope- 
less and  useless  thing  on  the  part  of  the 
husband  to  invite  his  wife  to  return,  it  la 
the  duty  of  the  husband,  even  If  the  wife 
has  wrongfully  left'  him,  to  approach  his 
wife  with  such  steps  to  induce  her  to  re- 
turn as,  under  the  circumstances  of  the  case, 
are  due  from  him. 

I  have  not  Ignored  the  fact  which  proba- 
bly explains  the  strenuosity  of  the  petitioner's 
attack,  namely,  that  the  wife  has  obtained 
In  a  New  York  court  a  decree  for  support 
against  him,  which  compels  him  to  pay  her 
permanent  alimony  of  $8  per  week.  He  evi- 
dently hopes,  by  obtaining  in  this  case  a  de- 
cree for  divorce  a  vinculo  matrimonii,  to  re- 
lieve himself  from  the  obligations  of  the 
New  York  court's  order.  The  dismissal  of 
the  petition  In  this  case,  which  I  feel  bound 
to  advise,  will  free  the  petitioner  from  the 
obligation  of  the-  order  made  in  this  suit, 
which  operates  to  allow  the  wife,  during  the 
pendency  of  this  suit,  $4  a  week  in  addition 
to  the  alimony  given  by  the  Judgment  of 
the  New  York  court  The  defendant  wife 
does  not  here  ask  any  decree  for  permanent 
alimony,  by  cross-petition  or  otherwise. 

A  decree  will  be  advised  dismissing  the 
petition,  with  costs. 


RIDGBWAY   V.   CORPORATION   LIQUI- 
DATING   CO. 

(Court  of  Elrrors  and  Appeals  of  New  Jersey. 
Jane  19,  1905.) 

1.  Fbattds,  Statutk  of— Collatebal  Dndbb- 
TAKiNos— Evidence. 

On  the  issue  of  whether  a  promise  to  pay 
for  lumber  was  original  or  collateral,  the  fact 
that  the  seller  charged  the  Iumt>er  to  other  par- 
ties than  the  promisor  is  to  be  considered,  but 
is  not  conclusive. 

2.  Same. 

The  act  of  a  seller  in  charging  luml)er  to 
third  persons,  to  whom  the  buyer  ordered  the 
lumber  to  be  delivered  and  to  whom  he  re- 
quested the  seller  to  charge  the  same,  with  the 
amount  delivered  to  them,  respectively,  was  not 
inconsistent  with  a  claim  by  the  seller  that  the 
buyer's  order  was  original  and  not  collateral. 

Error  to  Circuit  Court,  Union  County. 

Action  by  Wilbur  J.  Rldgeway  against 
the  Corporation  Liquidating  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Jeremiah  A.  Eieman,  for  plaintitT  In  error. 
Patrick  H.  Gllhooly,  for  defendant  in  error. 

PER  CURIAM.  When  this  case  was  flrst 
before  the  court,  there  appeared  to  be  no 


judgment  that  could  be  reviewed.  The  rec- 
ord has  been  so  corrected  that  the  case  has 
be&i  considered  npon  the  assignments  of  er- 
ror. The  judgment  Is  attacked  upon  the 
sole  claim  that  there  was  error  committed  by 
the  trial  Judge  in  refusing  to  direct  the  jury 
that  no  recovery  could  be  liad  npon  certain 
items  of  the  plaintUTs  claim  against  defend- 
ant. The  defendant's  contention  was  that 
its  undertaking,  if  any  had  been  proved,  was 
a  collateral  one  to  the  undertaking  of  two 
persons  to  whom  the  lumber  (for  the  price 
of  which  those  items  were  claimed)  had  be^t 
deliv^ed,  and  to  whom  they  had  been 
charged  In  plaintUfs  books  of  account,  and 
that,  as  its  undertaking  was  not  in  writing, 
it  was  void  by  the  statute  of  frauds. 

Whether  defendant  undertook  to  pay  for 
this  lumber,  and  whether  its  nndertaklng 
was  original  or  only  collateral,  was  a  ques- 
tion to  be  submitted  to  the  jury.  Hetfleld  v. 
Dow,  27  N.  J.  Law,  440;  Gallagher  v.  Mc- 
Bride,  68  N.  J.  Law,  360,  49  Atl.  682.  If 
there  was  evidence  of  an  original  contract 
the  trial  Judge  did  not  err  in  refusing  ttie 
direction  asked.  The  fact  that  plaintiff  had 
charged  the  lumber  to  other  parties  was  to  be 
considered  in  determining  the  question,  bat 
It  is  not  conclusive  as  to  whom  the  credit 
was  given.  There  was  evidence  from  which 
the  Jury  might  find  that  defendant  ordered 
the  lumber  and  directed  its  delivery  to  other 
persons  and  requested  plaintiff  to  charge 
each  of  them,  respectively,  with  that  deliver- 
ed to  them.  If  believed,  this  mode  of  keep- 
ing the  account  was  in  no  respect  inconsistent 
with  defendant's  undertaking  being  an  origi- 
nal and  not  a  collateral  one.  There  being  evi- 
dence on  which  defendant's  liability  could  be 
found,  there  was  no  error  in  the  refusal  com- 
plained of. 

The  Judgment  must  be  affirmed. 


BLOOMFIBLD    t.    BOARD    OF    OHOSEN 

FREEHOLDERS  OF  MIDDLEl- 

SEX  et  aL 

(Supreme  Court  of  New  Jersey.    Sept,  1905.) 

1.  BamoES — EsTABLisHUEirr — Boabo  or  Fbeb- 

HOLDEBS AXTTHOBrrr. 

There  being  no  statute  limiting  the  power 
of  the  board  of  chosen  freeholders  in  the  letting 
of  contracts  for  bridge  construction,  they  are 
limited  only  by  the  rule  that  their  acts  must  be 
in  good  faith  and  as  a  result  of  an  honest  exer- 
cise of  discretion. 

2.  Same — Contbaotb  —  Plaits  Subhittko  bt 

BlT>I>ER. 

Where  the  original  plan  prepared  for  the 
construction  of  a  public  bridge  was  not  feasible, 
and  expedition  in  the  construction  of  the  bridge 
was 'imperative,  it  was  not  an  abuse  of  the  dis- 
cretion of  the  board  of  chosen  freeholders  to 
award  the  contract  for  the  bridge  on  a  plan 
submitted  by  a  bidder,  without  competitive  bid- 
ding. 

Suit  by  Charles  A.  Bloomfield  against  the 
board  of  chosen  freeholders  of  Middlesex  and 
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others.    On  an  application  to  vacate  the  al- 
locatur upon  a  writ  of  certiorari.    Oranted. 

Alan  H.  Strong,  3.  Clarence  ConoTer,  and 
H.  Brewster  Willis,  for  tbe  motion.  Wlllard 
P.  Voorbeea,  opposed. 

FORT,  J.  The  testimony  taken  In  this 
matter  establlabea  clearly,  by  all  the  proof, 
that  the  original  plan  prepared  by  the  en- 
gineer for  the  construction  of  the  Milltown 
bridge  was  not  a  good  one.  Dr.  Dletz,  the 
(mly  witness  called  by  the  prosecutor  (who 
was  also  the  agent  of  the  unsuccessful  bidder 
on  the  original  plan),  says  it  was  "a  very  im- 
jwactlcable  plan — a  very  poor  one  Indeed." 
Mr.  Leahy,  an  engineer  of  large  experience, 
also  states  that  tbe  plan  upon  which  the  con- 
tract has  been  awalrded  is  much  better  than 
the  one  that  was  originally  prepared.  As  to 
the  plan  upon  which  the  contract  here  under 
review  was  made,  all  agree  that  it  is  the  best 
and  safest  construction  for  tbe  bridge  re- 
quired at  the  poiut  in  question.  I  must 
therefore  take  It  as  an  established  fact  that  the 
freehoId«s  acted  for  the  beat  interests  of  the 
county  In  determining  not  to  build  the  bridge 
in  accordance  with  the  original  plan,  but  to 
build  it  upon  tbe  plans  upon  which  they  have 
contracted  to  build  It  That  eliminates  from 
the  case  every  question  save  one,  viz. :  Were 
the  proceedings  under  which  this  contract 
was  awarded  fraudulent  or  an  abuse  of  the 
discretion  vested  by  law  in  the  freeholders? 

It  Is  not  contended  that  any  law  requires 
that  the  freeholders  must  let  contracts  for 
tbe  construction  of  bridges  to  tbe  lowest  bid- 
der, nor  that  they  are  required  to  let  them 
upon  the  plans  and  specifications  upon 
which  they  have  Invited  bids.  No  statute  is 
dted  which  limits  the  power  of  the  board  of 
freeholders  in  the  letting  of  contracts  for 
bridge  constmcttoa  They  are  therefore  limit- 
ed only  by  the  rule  that  their  acts  must  be 
in  good  faith  and  as  the  result  of  an  honest 
exerdae  of  the  discretion  vested  in  them  as 
pnbllc  offlclalB.  Ryan  t.  Paterson,  66  N.  J. 
Law,  533,  40  Atl.  587.  No  fraud  Is  alleged  or 
shown  in  this  case  in  awarding  the  contract 
sought  to  be  reviewed  by  the  writ  applied  for. 
Is  palpable  abuse  of  discretion  shown?  The 
proof  satlsfles  me,  not  only  that  the  plan  upon 
which  the  contract  has  been  let  is  the  best, 
but  that  the  price  is  a  fair  one  for  the  work 
propoaeA.  Dr.  Dietz's  testimony  that  the  cost 
of  constmction  is  a  few  hundred  dollars  ex- 
cessive I  do  not  think  of  sufficient  value,  from 
an  expert  standpoint  to  Justly  the  allowance 
of  a  writ  to  review  the  action  of  the  freeholders. 

The  action  of  the  freeholdvs  in  awarding 
this  contract  on  a  plan  submitted  by  a  bidder, 
and  without  competitive  bidding,  is,  as  a 
general  proposition,  very  objectionable,  and 
hi  a  case  not  shown  to  be  one  of  emergency, 
and  therefore  finding  some  Justification  in 
pnbllc  necessity,  would  of  itself  be  sufficient 
cause  for  a  review,  and,  as  I  think,  for  the 
setting  aside  of  a  contract  made  under  such 
drcomstances.    The  practice  pursued   here 


does  not  commend  itself  to  me  as  wise,  and 
can  only  be  Justified  on  grounds  of  urgent 
public  necessity.  The  conditions  present  in 
this  case  make  expedition  in  the  construction 
of  the  Milltown  bridge  imperative. 

For  these  reasons  I  will  sign  an  order  va- 
cating the  allocatur  upon  the  writ  in  this 
case.  No  costs  will  be  allowed  to  either 
party  against  the  other. 


ATTORNEY   GENERAL  ex  rel.   WOOD  v. 
ROWE,    aty    Clerk. 

(Supreme  (3ourt  of  Rhode  Island.    Oct  31, 
1905.) 

Elections— Nomination  Papkbs— Qualifi- 
cations or  SlQNEBS. 
Pub.  Laws  1902,  c.  1078,  {  8,  provides 
that  the  aignine  of  nominntion  papers  is  a 
disqualification  for  participation  in  the  caucus 
of  any  political  party,  and  that  partiieipation 
in  a  caucus  is  a  disqualification  to  sign  nomi- 
nation papers.  Held,  that  an  elector  is  not  dis- 
qualified from  signing  a  nomination  paper  for 
a  Prohibition  candidate  for  Governor,  a  8o- 
dalist  candidate  for  the  Legislature,  and  a 
"Good  Government"  candidate  for  a  municipal 
office,  all  of  whom  are  to  tie  voted  for  at  the 
same  election. 

Mandamus  by  the  Attorney  General,  on  the 
relation  of  W.  L.  Wood,  to  compel  John  W. 
Rowe,  as  dty  clerk  of  the  city  of  Pawtucket 
to  place  the  names  of  certain  persons  on  an 
official  ballot    Writ  granted. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  J.  Fitzgerald,  for  relator.  Edward 
W.  Blodgett  for  respondent 

BLODGETT,  J.  This  is  a  petltkm  for  a 
writ  of  mandamus  to  require  the  reapoaA- 
ent  to  place  the  names  of  Hiram  S.  Johnson, 
as  alderman,  and  James  C.  Aitken,  Samuel 
B.  Fuller,  and  the  relator,  upon  the  official 
ballot  of  the  Fourth  Ward  of  the  dty  of 
Pawtucket  all  as  "Good  Government"  can- 
didates for  the  offices  of  alderman  and  com- 
mon coundlmen,  respectively,  from  said 
ward,  for  the  election  to  be  held  on  Novem- 
ber 7,  1906,  and  the  Single  qnesti<m  presented 
is  as  to  the  qualifications  of  three  signers  to 
the  nomination  papers  of  the  relator  therefor. 
It  is  agreed  that  the  relator  has  49  qualified 
electors  upon  his  nomination  papers,  and  If 
two  electors  who  signed  nomination  papers 
for  a  Prohibition  nomination  for  Governor, 
and  one  elector  who  signed  the  Sodslist 
nomination  paper  for  Governor,  within  the 
14  calendar  months  next  preceding,  are  not 
thereby  disqualified  as  signers  of  tbe  relator's 
nomination  papers,  that  the  relator  then  has 
the  names  of  more  than  60  electors  required 
by  law,  and  the  writ  should  Issue,  and.  If 
they  are  not  so  qualified,  that  the  writ  must 
be  denied. 

A  similar  question  was  presented  In  At- 
torney General  v.  Clarke,  26  R.  I.  470,  68 
Atl.  895,  In  which  the  statutory  provisions 
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relative  to  such  nominations  are  considered, 
where  tbe  court  held  as  follows  (page  475 
of  26  R.  I.,  page  397  of  69  Ati.) :  "By  tbe 
provisions  of  section  8,  c.  1078,  Pub.  ILaws 
1902,  it  will  be  observed  tbat  tbe  signing  of 
sucb  nomination  papers  is  a  disqualification 
for  participation  in  tbe  caucus  of  any  party, 
and  tbat  tbe  participation  in  tbe  caucuses 
of  sucb  a  party  is  a  disqualification  to  sign 
tbe  nomination  papers  in  question,  but  tbat 
tbe  signing  of  tbe  nomination  papers  in  tbe 
one  case  is  not  a  disqualification  for  tbe  sign- 
ing of  nomination  papers  in  tbe  otber."  Tbe 
statute  of  tbis  state  defines  a  political  party 
as  follows,  viz.  (section  1,  c.  1078.  p.  35,  Pub. 
I<aw8  1902) :  "In  tbe  cities  of  Providence. 
Newport,  and  Pawtucket,  tbe  caucuses  of  all 
political  parties  sball  be  beld  in  accordance 
witb  tbe  provisions  of  tbis  act,  and  sucb 
provisions  shall  apply  only  in  said  cities. 
For  tbe  purposes  of  this  act,  a  political  party 
is  hereby  defined  to  be  one  which  at  tbe  next 
preceding  annual  election  of  state  officers  cast 
for  its  candidate  for  Governor  at  least  two 
per  cent  of  all  the  votes  cast  in  tbe  state 
for  tbat  ofllcer.  Caucus  and  convention 
nominations  sball  be  made  only  by  political 
parties." 

'  It  is  doubtless  true  tbat  for  many  years 
there  have  been  both  a  Socialist  political 
organization  and  a  Prohibition  political  or- 
ganization in  many  of  the  states,  having  a 
national  committee,  holding  national  con- 
ventions, adopting  a  national  platform,  and 
nominating  candidates  for  national,  state, 
and  municipal  offices.  Tet,  tested  by  tbis 
statute,  at  the  present  time  neither  of  said 
organizations  has  the  legal  right  in  tbe  cities 
of  Providence,  Pawtucket,  and  Newport  to 
nominate  candidates  by  caucus  or  convention, 
because  of  tbe  failure  to  cast  2  per  cent  of 
the  total  vote  cast  for  Ctovernor  at  the  last 
election.  But  the  Legislature  has  seen  fit 
to  limit  tbe  disqualification  to  sign  a  nomina- 
tion paper  in  these  cities  in  certain  respects 
only,  and  has  not  Included  tbe  signing  of  tbe 
nomination  papers  for  a  different  office  and 
for  a  candidate  repreoeutlng  a  different 
political  principle  among  them.  However 
much  it  may  seem  to  contravene  the  general 
purposes  of  tbe  law  as  originally  designed, 
it  is  nevertheless  true  tbat  the  Legislature 
baa  not  as  yet  disqualified  an  elector  in  said 
cities  from  signing  a  nomination  paper  for  a 
Prohibition  candidate  for  Governor,  a  So- 
cialist candidate  for  tbe  Legislature,  and  a 
"Good  Government"  candidate  for  a  munic- 
ipal office,  all  of  whom  are  to  be  voted  for 
at  tbe  same  election. 

In  Attorney  General  v.  Clarke,  supra,  "will- 
ful and  deliberate  forgery"  and  fraud  were 
affirmatively  found  to  have  been  practiced, 
and  tlie  writ  was  denied.  No  sucb  elements 
appear  in  tbis  case,  and  we  are  of  the  opin- 
ion that  tbe  requirements  of  the  existing 
statute  have  been  complied  witb,  and  grant 
tbe  prayer  for  a  writ  of  mandamus. 


GUNN  V.  UNION  B.  CO. 

(Supreme  Court  of  Rhode  IsUnd.    July  IS, 

1905.) 

1.  CowsTrrtrnoNAL   Law  —  Due    Pbocess   or 
Law — RiORT  to  Tbial  by  Jubt. 

The  provisions  of  the  federal  Constitution 
prohibiting  a  state  from  depriving  any  person  of 
life,  liberty,  or  property  without  due  process  of 
law,  or  denying  to  any  t>^8on  within  its  juris- 
diction the  equal  protection  of  the  law,  do  not 
require  a  trial  by  jury  in  suits  at  common  law 
in  a  state  conrt 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  ConstituUoaal  Law.  {  93a] 

2.  Same — State  CoNSTrruTiow. 

By  the  charter  of  Rhode  Island  the  validity 
of  its  laws  was  made  dependent  apon  their  not 
being  contrary,  but  as  near  as  might  be  agree- 
able, to  the  laws  of  liln^land ;  legBui  being  had 
to  the  nature  and  constitution  of  the  place  and 
the  people.  Pub.  Laws  lti36-1705.,  p.  26,  provid- 
ed for  a  second  jury  trial  as  of  course,  which  re- 
mained the  law  of  the  colony  and  of  the  state 
until  1878,  and  from  1732  (Dig.  1730,  p.  24) 
to  1844  a  third  trial  could  be  had  as  of  course 
on  a  writ  of  review,  and  from  such  third  jury 
trial  prior  to  the  Revolution  an  appeal  to  the 
King  in  council  might  be  had,  m  which  appeal 
judgments  and  verdicts  were  reversed  without 
remanding  for  a  new  trial.  Const  art  1,  (  15. 
providing  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  was  adopted  in  1843.  Held 
that  in  view  of  the  conditions  prevailing  in 
Rhode  Island,  Gen.  Laws  1896,  c  251,  i  11.  au- 
thorizing the  Supreme  Court  to  direct  judgment 
without  any  further  trial  by  jury,  is  not  uncon- 
stitutionaL 

Action  by  Thomas  Gunn  against  tbe  Union 
Railroad  Company.  Heard  on  motion  of 
plaintiff  to  vacate  an  order  directing  the 
cause  to  be  remanded  with  direction  to  enter 
Judgment  for  defendant  (58  Atl.  452).  Mo- 
tion denied. 

Argued  before  DOUGLAS,  a  3.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Charles  B.  Gorman,  for  plaintiff.  Henry 
W.  Hayes,  Frank  T.  Easton,  Lefferts  S.  Hoff- 
man, and  Alonzo  R.  Williams,  for  defendant. 

BLODGETT,  J.  After  tbe  filing  of  the 
opinion  in  this  case,  directing  tbe  cause  to 
be  remanded  to  the  common  pleas  division 
with  direction  to  enter  Judgment  for  the  de- 
fendant (28  R.  I.  112,  58  Atl.  452),  the  plain- 
tiff has  filed  a  motion  of  which  tbe  following 
is  a  literal  transcript:  "Tbe  defendant  comes 
and  moves  to  vacate  tbe  order  of  tbe  court 
directing  a  verdict  to  be  entered  for  tbe  de- 
fendant because  said  court  has  no  Jurisdic- 
tion to  enter  sucb  order  and  because  said 
order  deprives  the  plaintiff  of  bis  property 
without  due  process  of  law  in  violation  of 
section  10  of  article  1  of  tbe  O>nstitutlon  of 
tbe  state  and  of  tbe  provisions  of  the  United 
States  wherein  a  state  is  prohibited  from 
depriving  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,  nor  deny 
to  any  person  within  its  Jurisdiction  equal 
protection  of  tbe  law.  Obarles  R  Gorman, 
C.  Woodbury  Gorman,  Attorneys  for  tbe 
PlahDtlff."    Assuming  tbat  tbe  word  "defend- 
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ant"  as  flmt  used  Is  Inadvertently  used  in 
place  of  tne  word  "plaintiff"  to  designate 
tbe  moTlns  party,  and  furtber  assnmlng  that 
the  word  "verdict"  Is  Inadvertently  used  In 
tbe  motion  instead  of  tbe  word  "Judgment," 
we  proceed  to  a  consideration  of  tbe  constitu- 
tional questions  raised  therein,  observing 
that  tbe  case  is  now  before  tbe  full  court 
only  on  such  questions,  even  If  tbe  opinion 
of  tbe  court  supra  were  not  res  adjudlcata 
as  to  tbe  statutory  authority  for  tbe  action 
of  tbe  court. 

At  tbe  argument,  as  well  as  at  tbe  reargu- 
ment  made  necessary  by  certain  changes  in 
tbe  membership  of  the  court,  tbe  sole  ground 
urged  by  the  plaintiff  that  the  act  in  ques- 
tion was  unconstitutional  was  that  be  was 
deprived  of  bis  proiwrty  without  d»ie  process 
of  law.  Inasmuch  as  the  order  of  the  court 
directing  the  entry  of  judgment,  because  of 
the  insuffldency  of  tbe  evidence  tn  sustain 
tbe  verdict,  was  an  infringement  of  his  con- 
stitutional right  of  trial  by  Jury.  The  con- 
stltntlonal  provision  as  to  trials  by  Jury  Is 
not  tbe  same  in  all  the  states.  Thus,  In  tbe 
Obnstitution  of  Maryland  (1867),  tbe  follow- 
ing provision  occurs:  "Art  5.  That  tbe  In- 
habitants of  Maryland  are  entitled  to  the 
common  law  of  England  and  tbe  trial  by 
jury  according  to  the  course  of  that  law." 
In  the  Constitution  of  Rhode  Island  (article 
1,  f  15)  It  Is  thus  expressed:  "The  right  of 
trial  by  Jury  shall  remain  inviolate."  In 
strictness  of  construction  this  is  an  entirely 
separate  provision  from  those  provisions  of 
the  Constitution  set  forth  In  tbe  record;  but 
Inasmuch  as  both  parties  have  chosen  to 
consider  this  provision  as  ancillary  to  the 
otber,  and  inasmuch  as  we  are  advised  that 
tbe  same  qnestion  has  been  raised  in  other 
cases  now  pending  and  awaiting  our  decision 
in  tbe  case  at  bar,  we  shall  consider  tbe 
question  thus  broadly  presented  as  though  it 
were  a  qnestion  of  the  constitutional  power 
of  tbe  conrt  to  set  aside  a  verdict  in  a  civil 
case  for  insufficiency  of  evidence  and  to 
enter  Judgment  thereafter,  without  remand- 
ing tbe  cause  for  a  new  trial. 

In  its  federal  aspects  the  question  thus 
raised  is  resolved  adversely  to  tbe  plaintiff 
by  tbe  recent  decision  of  the  Supreme  Conrt 
of  tbe  United  States  in  Maxwell  v.  Dow 
(189©)  176  U.  a  581-094,  20  Sup.  Ct.  448. 
44  L.  E!d.  587.  where  the  court  says:  "In 
Walker  v.  Sauvlnet,  92  U.  S.  90,  23  L.  Ed. 
078,  it  was  held  that  a  trial  by  Jury  In  stilts 
at  common  law  In  the  state  courts  was  not 
a  privilege  or  immunity  belonging  to  a  person 
as  a  citizen  of  tbe  United  States,  and  pro- 
tected, therefore,  by  tbe  fourteenth  amend- 
ment Tbe  action  was  tried  without  a  Jury 
by  virtue  of  an  act  of  the  Legislature  of 
tbe  state  of  Louisiana.  Tbe  plaintiff  In  error 
objected  to  sucb  a  trial,  alleging  that  be 
bad  a  constitutional  right  to  a  trial  by  Jury, 
and  that  the  statute  was  void  to  the  extent 
that  it  deprived  blm  of  that  right  Tbe  ob- 
jection   was    overruled.    Mr.    Chief   Justice  I 


Waits,  in  delivering  the  opinion  of  tbe  court 
said:  'By  article  7  of  the  amendments  it  Is 
provided  that  "In  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty 
dollars,  tbe  right  of  trial  by  Jury  shall  be  pre- 
served." This,  as  has  been  many  times  de- 
cided, relates  only  to  trials  in  the  courts  of 
tbe  United  SUtes.  Edwards  v.  Elliott  21 
Wall.  532,  557,  22  L.  Ed.  487.  Tbe  states, 
so  far  as  this  amendment  is  concerned,  are 
left  to  regulate  trials  in  their  own  courts  in 
their  own  way.  A  trial  by  Jury  in  suits  at 
common  law  pending  in  tbe  state  courts  Is 
not  therefore,  a  privilege  or  Immunity  of 
national  citizenship,  which  tbe  states  are  for- 
bidden by  tbe  fourteenth  amendment  to 
abridge.  A  state  cannot  deprive  a  person  of 
his  property  without  due  process  of  law ;  but 
this  does  not  necessarily  Imply  that  all  trials 
In  the  state  courts  affecting  tbe  property  of 
persons  must  be  by  Jury.  This  requirement  of 
tbe  Constitution  Is  met  if  tbe  trial  Is  had  ac- 
cording to  the  settled  course  of  judicial  pro- 
ceedings. Murray's  Lessee  v.  Hoboken  Land 
&  Improvement  Co.,  18  How.  272,  280,  15 
L.  Eld.  872.  Due  process  of  law  is  process 
due  according  to  tbe  law  of  tbe  land.  This 
process  in  tbe  states  is  regulated  by  the  law 
of  the  state.  Our  power  over  that  law  is  only 
to  determine  whether  it  is  in  conflict  with  the 
supreme  law  of  the  land — that  is  to  say.  with 
the  C!onstltution  and  laws  of  the  United 
States  made  In  pursuance  thereof — or  with 
any  treaty  made  under  the  authority  of  the 
United  States.'  This  case  shows  that  the 
fourteenth  amendment  in  forbidding  a  state 
to  abridge  tbe  privileges  or  immunities  of 
citizens  of  tbe  United  States,  does  not  Include 
among  them  tbe  right  of  trial  by  jury  in  a 
civil  case  in  a  state  court  although  tbe  right 
to  sucb  a  trial  In  the  federal  courts  is  spe- 
cially secured  to  all  persons  In  tbe  cases 
mentioned  in  the  seventh  amendment" 

This  language  Is.  of  course,  conclusive  as 
to  the  scope  of  the  provisions  of  tbe  Constitu- 
tion of  United  States  as  affecting  tbe  guar- 
anty of  Jury  trial  In  civil  actions  by  the 
states.  If  further  discussion  of  the  meaning 
and  effect  of  the  words  "law  of  the  land"  and 
"due  process  of  law"  were  required  than  is 
contained  in  Gunn  v.  Union  R.  R.  Co..  23  R.  I. 
301.  49  Atl.  1004.  there  may  be  added  this  lan- 
guage of  Mr.  Justice  Bradley  In  Missouri  v. 
Lewis.  101  U.  S.  p.  81,  25  L.  Ed.  989 :  "We 
might  go  still  further,  and  say,  with  undoubt- 
ed truth,  that  there  Is  nothing  in  the  Constitu- 
tion to  prevent  any  state  from  adopting  any 
system  of  laws  or  Judicature  it  sees  fit  for  all 
or  any  part  of  Its  territory.  If  tbe  state  of 
New  York,  for  example,  should  see  fit  to 
adopt  the  civil  law  and  Its  method  of  proce- 
dure for  New  York  City  and  the  surrounding 
counties,  and  tbe  common  law  and  Its  method 
of  procedure  for  the  rest  of  the  state,  there  is 
nothing  in  the  Constitution  of  tbe  United 
States  to  prevent  its  doing  so.  •  •  • 
Where  part  of  a  state  is  thickly  settled,  and 
another  part  has  but  few  Inhabitants,  it  may 
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be  desirable  to  bare  different  systeins  of  Jndi* 
cature  for  the  two  portions — ^trlal  by  Jnry,  In 
one,  for  example,  and  not  In  the  otbetr. 
*  *  *  If  a  Mexican  state  should  be 
acquired  by  treaty  and  added  to  an  adjoining 
state,  or  part  of  a  state.  In  the  United  States, 
and  the  two  should  be  erected  into  a  new 
state,  it  cannot  be  doubted  that  such  new 
state  might  allow  the  Mexican  laws  and  Judi- 
cature to  continue  unchanged  In  the  one  por- 
tion, and  the  common  law  and  its  correspond- 
ing Judicature  in  the  other  portion.  Such  an 
arrangement  would  not  be  prohibited  by  any 
fair  construction  of  the  fourteenth  amend- 
ment" And  In  The  Justices  v.  Murray,  76 
U.  S.  278,  19  L.  Ed.  658,  it  is  further  said 
that,  inasmuch  as  the  first  ten  amendments 
to  the  Constitution  were  limitations  upon  the 
power  of  the  federal  government  and  not  up- 
on the  states,  "it  follows  that  the  seventh 
amendment  (relating  to  trial  by  Jnry)  could 
not  be  Invoked  in  a  state  court  to  prohibit  it 
from  re-examining,  on  a  writ  of  error,  facts 
that  had  been  tried  by  a  Jury  In  the  court  be- 
low." 

It  Is,  of  course,  obvious  that  the  question 
here  presented  is  restricted  to  an  inquiry  as 
to  the  power  of  the  court  in  civil  cases  only. 
The  provision  of  onr  Constitution  as  to  crimi- 
nal cases  differs.  Indeed,  from  the  provision 
of  the  Constitution  of  the  United  States  and 
from  the  constitutional  provision  of  a  great 
majority  of  the  other  states  in  that  it  con- 
tains no  reference  to  former  Jeopardy,  and  is 
as  follows:  Article  1,  §  7:  "•  •  •  No 
person  shall  after  an  acquittal  be  tried  for 
the  same  offense."  This  provision  In  State 
V.  Lee,  10  R.  I.  495,  was  properly  held  by  this 
court  to  mean  "that  no  person  who  has  once 
been  fairly  acquitted  by  a  Jnry  upon  a  pro- 
ceeding purely  criminal  can  again  be  put  up- 
on trial  without  his  own  consent"  The  in- 
herent power  of  the  court  In  the  absence  of  a 
constitutional  provision  in  that  behalf  is  for- 
cibly illustrated  in  the  recent  case  of  State  v. 
Lee  (1891)  65  Conn.  271,  30  Atl.  1110,  27  L. 
R.  A.  498,  48  Am.  St  Rep.  202,  in  which  the 
case  Is  thus  stated  by  the  court:  "The  de- 
fendant was  indicted  for  the  crime  of  murder 
in  the  second  degree,  was  acquitted  upon  trial 
to  the  jnry,  and  this  is  an  appeal  by  the  state, 
in  the  nature  of  a  motion  for  a  new  trial,  on 
the  ground  of  alleged  errors  In  the  charge  of 
the  court  and  in  the  admission  and  exclusion 
of  evidence,"  and  a  new  trial  was  granted 
thereon,  the  court  saying  (page  272  of  65  Conn., 
page  1111  of  30  Atl.  [27  L.  R.  A.  498.  48  Am. 
St  Rep.  202]) :  "The  principle  of  finality  Is 
essential,  but  not  more  essential  than  the 
principle  of  Justice.  A  final  settlement  is 
not  more  vital  than  a  right  settlement  The 
adjustment  of  these  principles  in  the  estab- 
lishment of  procedure  by  means  of  which  the 
final  Judgment  shall  not  only  settle  the  con- 
troversy, but  settle  It  in  accordance  with  law, 
is  determined  in  each  jurisdiction  by  con- 
siderations of  public  policy  and  not  by  funda- 


mental principles  of  Jurisprudence."  In 
Ounn  T.  Union  R.  R.  Co.,  23  R.  I.  291,  49 
Atl.  999,  supra,  this  court  held  that  article 
1,  {  15,  of  the  Constitution,  "means  simply 
that  In  those  proceedings  in  which  a  right 
to  trial  by  Jury  existed  at  the  time  of  the 
adoption  of  the  Constitution  the  right  shall 
continue ;  the  Constitntion  requiring  the  con- 
servation, not  an  extension,  of  the  right  of 
Jnry  trial."  And  see  cases  dted.  What, 
then.  Is  the  meaning  of  the  words  "trial  by 
Jury?"  They  are  thus  defined  by  Mr.  Justice 
Gray  In  Capital  Traction  Co.  v.  Hof  (1898) 
174  U.  8.  13,  19  Snp.  Ct  585,  43  L.  Ed.  873: 
"'Trial  by  Jury,'  In  the  primary  and  usual 
sense  of  the  term  at  the  common  law  and  In  the 
Amteican  Constitutions,  Is  not  merely  a 
trial  by  a  Jnry  of  12  men  before  an  officer 
vested  with  authority  to  cause  them  to  be 
summoned  and  Impaneled,  to  administer 
oaths  to  them  and  to  the  constable  In  charge, 
and  to  enter  judgment  and  issue  execution 
on  their  verdict;  but  It  is  a  trial  by  a  Jiu-y 
of  12  men.  In  the  presence  and  under  the 
superintendence  of  a  judge  empowered  to 
Instruct  them  on  the  law  and  to  advise  them 
on  the  facts,  and  (except  on  acquittal  of  a 
criminal  charge)  to  set  aside  their  verdict  If 
In  his  opinion  It  is  against  the  law  or  the 
evidence.  This  proposition  has  been  so 
generally  admitted,  and  so  seldom  contested, 
that  there  has  been  little  occasion  for  Its 
distinct  assertion.  Yet  there  are  unequivocal 
statements  of  It  to  be  foiud  In  the  books." 
The  power  of  the  court  to  set  aside  a 
verdict  In  a  dvil  case  and  the  power  of 
the  court  to  direct  a  verdict  In  such  a  case 
are  evidently  identical  In  nature  and  In 
substance.  In  what  cases,  then,  may  these 
powers  be  exercised  by  the  court?  In  Treat 
Mfg.  Co.  V.  Standard  Steel  &  Iron  Co.  (1895) 
167  U.  S.  674,  15  Sup.  Ct  718,  39  L.  Ed.  853, 
the  rule  Is  thus  established  by  Chief  Justice 
Fuller:  "This  was  an  action  of  trespass  on 
the  case.  At  the  conclusion  of  the  trial 
defendants  moved  the  court  to  charge  the 
Jury  to  find  the  Issues  for  defendants,  which 
motion  was  granted,  and  the  jury  was  di- 
rected, upon  the  whole  case,  to  return  a  ver- 
dict for  defendants,  plaintiff  duly  excepting. 
Thereupon  the  Jury  returned  a  verdict  ac- 
cordingly, plaintiff  moved  for  a  new  trial, 
which  was  denied,  and  Judgment  was  given 
against  plaintiff  on  the  verdict  •  •  • 
The  only  ground  relied  on  to  sustain  the  Ju- 
risdiction of  this  court  is  that  the  case  'in- 
volves the  construction  or  application  of  the 
Constitution  of  the  United  States,*  because 
plaintiff  in  error  was  deprived  of  the  right 
of  trial  by  Jury.  But  it  Is  well  settled  that 
where  the  trial  Judge  Is  satisfied  upon  the 
evidence  that  the  plaintiff  Is  not  entitled  to 
recover,  and  that  a  verdict.  If  rendered  for 
plaintiff,  must  be  set  aside,  the  court  may  in- 
struct the  Jnry  to  find  for  the  defendant 
Grand  Chute  v.  Winegar,  15  Wall.  355,  21 
L.  Ed.  170 ;  Marion  County  v.  Clark,  94  U.  S. 
278,  24  L.  Ed.  69;  Herbert  v.  Butler,  07  U. 
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S.  319,  24  L.  Ed.  95&  If  the  conrt  errs  as 
matter  of  law  In  so  dolug,  the  remedy  lies 
in  a  review  In  the  appropriate  court  Writ 
of  error  dismissed." 

Schofleld  T.  Chicago  &  St  Paul  R.  R.  Ck)., 
U4  n.  S.  615.  6  Sup.  Ot  1125,  29  L.  Bd. 
224,  resembles  the  case  at  bar  In  this 
req>ect  The  plaintiff  was  struclc  from  the 
rear  while  driving  parallel  with  and  at- 
tempting to  cross  a  railroad  track  upon 
which  the  view  was  unobstmcted  for  a  con- 
siderable distance.  He  did  not  loolc  behind 
him  before  crossing  (page  017  of  114  U.  S., 
page  1126  of  6  Sup.  Ct  [29  U  Bd.  224]),  and 
the  "train  was  not  a  regular  one  and  no  train 
was  due  at  the  time  of  the  accident  It  was 
moving  at  a  high  rate  of  speed,  it  did  not  stop 
at  the  depot"  (behind  the  plalntlfT).  "and  it 
gave  no  signal  by  blowing  a  wlilstle  or  ring- 
ing a  bell  after  it  passed  the  depot"  In  the 
case  at  bar  the  plaintiff  backed  from  between 
the  horses  and  coal  team  toward  the  track 
of  the  approaching  car,  also  without  looking, 
and  was  struck  from  the  rear.  In  the  former 
case  the  conrt  held  "that  the  plaintiff,  by 
Ills  own  showing,  was  guilty  of  contributory 
negligence,  whatever  negligence  there  may 
Iiave  been  on  the  part  of  the  defendant,"  and 
sustained  the  direction  of  a  verdict  for  the 
defendant,  observing  (page  618  of  114  V.  S., 
page  1127  of  6  Sup.  Ct.  [29  L.  Ed.  224]):  "It 
is  the  settled  law  of  this  conrt  that  when 
the  evidence  given  at  the  trial,  with  all  the 
Inferences  which  the  Jury  could  Justiflably 
draw  from  it  Is  Insufficient  to  support  a  ver- 
dict for  the  plaintiff,  so  that  such  verdict 
if  returned,  must  be  set  aside,  the  court  Is  not 
bound  to  submit  the  case  to  the  Jury,  but  may 
direct  a  verdict  for  the  defendant  Improve- 
ment Co.  V.  Munson,  14  Wall.  442,  20  Ij.  Ed. 
867 ;  Pleasants  v.  Fant  22  Wall.  116,  22  L.  Ed. 
780;  Herbert  v.  Butler.  97  U.  S.  319,  24  L. 
Ed.  958;  Bowdltch  v.  Boston,  101  U.  S.  16, 
25  li.  Ed.  980:  Origgs  v.  Houston,  104  U.  S. 
ri53,  26  L.  Ed.  840;  Randall  v.  Bait  &  Ohio 
Raifaroad  Co.,  109  D.  &  478.  3  Sup.  Ct.  322, 
27  L.  Ed.  1003;  Anderson  County  Com'rs  v. 
Beal,  113  U.  S.  227,  5  Sup.  Ct  433.  28  L.  Ed. 
966;  Baylis  v.  Travellers'  Insurance  Co., 
113  U.  8.  316,  5  Sup.  Ct.  494,  28  L.  Ed.  989. 
This  rule  was  rightly  applied  by  the  Circuit 
Conrt  to  the  present  case.  Judgment  af- 
firmed." 

In  Cougbran  v.  Bigelow  (1896)  164  D.  S. 
301,  17  Sup.  Ct  117,  41  L.  Ed.  442,  error 
was  alleged  in  ordering  a  nouault  and  the 
court  after  referring  to  certain  cases  cited 
by  the  appellants,  continues  (page  307  of 
164  U.  S.,  page  119  of  17  Sup.  Ct  [41  L.  Ed. 
442]) :  "The  foundation  for  those  rulings  was 
not  in  the  constitutional  right  of  a  trial  by 
Jury,  for  It  has  long  been  the  doctrine  of  this 
conrt  that  in  every  case,  before  the  evidence 
is  left  to  the  Jury,  there  is  a  preliminary 
question  for  the  Judge,  not  whether  there  is 
literally  no  evidence,  but  whether  there  Is  any 
upon  which  a  Jury  can  properly  proceed  to 
find  a  verdict  for  the  party  producing  it  upon 


whom  the  onus  of  proof  is  imposed,  and  that, 
if  the  evidence  be  not  sufficient  to  warrant  a 
recovery,  it  is  the  duty  of  the  court  to  instruct 
the  Jury  accordingly,  and.  If  the  Jury  disre- 
gard such  instruction,  to  set  aside  the  verdict 
Paiics  V.  Ross,  11  How.  362,  13  U  Ed.  730; 
Schnchardt  v.  Aliens,  1  Wall.  359,  17  L.  Ed. 
642;  Pleasants  v.  Fant,  22  Wall.  116,  120, 
22  li.  Ed.  780.  And  In  the  case  of  Oscanyon 
V.  Arms  Co.,  103  D.  S.  264,  26  L.  Ed.  539, 
it  was  said  by  Mr.  Justice  Field,  in  delivering 
the  opinion  of  the  court,  that  the  difference 
between  a  motion  to  order  a  nonsuit  of  the 
plaintiff  and  a  motion  to  direct  a  verdict  for 
the  defendant  is  'rather  a  matter  of  form 
than  of  substance.' "  And  further  discussing 
Central  Transportation  Co.  v.  Pullman's  Car 
Ga  (1890)  139  U.  &  24,  11  Sup.  Ot  478,  85 
IJ.  Ed.  65,  contlnaes:  "It  is  the  clear  im- 
plication of  this  case  that  granting  a  nonsuit 
for  want  of  sufficient  evidence  is  not  an  in- 
fringement of  the  constitutional  right  of  trial 
by  Jury." 

In  Metropolitan  Co.  v.  Moore  (1886)  121  U. 
S.  558,  7  Sup.  Ct  1384,  30  L.  Ed.  1022,  the 
court  considered  the  meaning  of  the  term 
"insufficient  evidence,"  and  held  as  follows 
(page  668  of  121  U.  8.,  page  1340  of  7  Sup. 
Ct  [30  li.  Ed.  1022]):  "We  see  no  reason, 
however,  for  supposing  that  the  language  in 
section  804,  'for  Insufficient  evidence,'  is  to 
be  limited  to  evidence  insufficient  in  point  of 
law.  The  words  themselves  do  not  import 
any  distinction.  It  is  admitted  that  accord- 
ing to  established  rules  of  procedure  in  such 
cases  it  is  customary  and  proper  for  courts 
of  Justice,  sitting  In  the  trial  of  causes  by 
Jury,  to  set  aside  verdicts  and  grant  new 
trials  in  both  classes  of  cases ;  that  Is,  where 
the  verdict  rests  upon  evidence  which  is 
either  Insufficient  In  law  or  Insufficient  in 
fact  Strictly  speaking,  evidence  is  said  to 
be  Insufficient  tn  law  only  In  those  cases 
where  there  is  a  total  absence  of  such  proof, 
either  as  to  its  quantity  or  kind,  as  In  the 
particular  case  some  rale  of  law  requires 
as  essential  to  the  establishmoit  of  the  fact 
Suc^,  for  instance,  would  be  the  case  where 
a  fact  was  attested  by  one  witness  only,  when 
the  law  required  two,  or  when  the  alleged 
agreement  was  proven  to  be  verbal,  when  the 
law  required  it  to  be  in  writing.  In  such 
cases  a  verdict  might  be  said  to  be  against 
law,  because  founded  on  insufficient  evidence. 
Insufficiency  in  point  of  fact  may  exist  in 
cases  where  there  is  no  insufficiency  in 
point  of  law;  that  is,  there  may  be  some 
evidence  tb  sustain  every  element  of  the  case, 
competent  both  in  quantity  and  quality  In  law 
to  sustain  it  and  yet  it  may-  be  met  by 
countervailing  proof  so  potent  as  to  leave  no 
reasonable  doubt  of  the  opposing  conclusion. 
•  •  •  So  upon  the  whole  evidence  in  the 
case  the  testimony  in  support  of  the  cause  of 
action,  or  of  the  defense,  may  be  so  slight, 
although  competent  in  law,  or  the  preponder- 
ance against  it  may  be  so  convincing,  that  a 
verdict  may  be  seen  to  be  plainly  unreason- 
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able  and  unjust  In  many  cases  It  might  be 
the  dnty  of  the  court  to  withdraw  the  case 
from  the  jury,  or  to  direct  a  verdict  in  a 
particular  way,  and  yet  In  others,  where  it 
would  be  proper  to  submit  the  case  to  the 
Jury,  it  might  become  its  duty  to-  set  aside 
the  verdict  and  graut  a  new  trial.  That 
obligation,  however,  is  the  result  of  a  con- 
dnslon  of  fact,  and  in  such  cases  the  ground 
of  the  ruling  is  that  the  verdict  is  not  sup- 
ported by  sufiSclent  evidence,  because  it  is 
against  the  weight  of  the  evidence.  There- 
fore it  was  said  by  tills  court  In  Randall  ▼. 
Baltimore  &  Ohio  Railroad,  109  U.  S.  478,  3 
Sup.  Ct  322,  27  L.  Ed.  1003 :  'It  Is  the  settled 
law  of  this  court  that  when  the  evidence  given 
at  the  trial,  with  all  Inferences  that  the  Jury 
could  justifiably  draw  from  It,  Is  insufficient 
to  support  a  verdict  for  the  plaintiff,  so  that 
such  verdict,  if  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to 
the  jury,  but  may  direct  a  verdict  for  the 
defendant'  In  many  cases,  therefore,  the 
evidence  Is  Insufficient  in  law,  because  In- 
sufficient in  fact" 

We  have  thus  considered  at  some  length 
the  decisions  of  the  highest  tribunal  In  the 
land  because  they  clearly  show  the  power 
even  of  a  court  created  by  a  sovereignty  of 
derived  and  delegated  authority.  The  Con- 
stltntlon  of  the  United  States  (article  3,  ^  2), 
as  adopted,  provided,  with  certain  exceptions 
as  to  original  jurisdiction  not  germane  to 
this  inquiry,  as  follows:  "In  all  other  cases 
the  Supreme  Court  shall  have  appellate 
jurisdiction  t>oth  as  to  law  and  fact  with 
such  exceptions  and  under  such  regulations 
as  the  Congress  shall  make."  This  power 
was  obviously  limited  and  restricted  by  the 
seventh  amendment  which  was  ratified  In 
1791,  and  is  as  follows:  "In  suits  at  common 
law,  where  the  value  in  Controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  and  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law." 

The  observations  of  Alexander  Hamilton 
In  "The  Federalist"  (No.  83)  show  the  condi- 
tion preralliiig  In  the  several  states  as  to  the 
extent  of  the  right  of  Jury  trial  prior  to  the 
adoption  of  the  Constitution:  "The  great 
difference  between  the  limits  of  the  Jury 
trial  In  different  states  is  not  generally  un- 
derstood. And  as  It  must  have  considerable 
Influence  on  the  sentence  we  ought  to  pass 
upon  the  omission  complained  of  in  regard 
to  this  point  an  explanation  of  It  Is  necessa- 
ry. In  this  state  [New  York]  our  judicial 
establishments  resemble,  more  clearly  than 
In  any  other,  those  of  Great  Britain.  We 
have  courts  of  common  law,  courts  of  pro- 
bates (analogous  In  certain  matters  to  the 
spiritual  courts  In  England),  a  court  of  ad- 
miralty, and  a  court  of  chancery.  In  the 
courts  of  common  law  only  the  trial  by  Jury 
prevails,  and  this  with  some  exceptions.  In 
all  the  others  a  single  Judge  presides,  and 


proceeds  In  general  either  according  to  the 
course  of  the  canon  or  civil  law,  without 
the  aid  of  a  Jury.  *  *  *  In  Connecticut 
they  have  no  distinct  courts  either  of  chan- 
cery or  of  admiralty,  and  their  courts  of 
probates  have  no  Jurisdiction  of  causes. 
Their  common-law  courts  have  admiralty, 
and,  to  a  certain  extent  equity,  Jurisdiction. 
In  cases  of  importance  their  General  Assem- 
bly Is  the  only  court  of  chancery.  In  Con- 
necticut, therefore,  the  trial  by  Jury  extends 
In  practice  further  than  In  any  otiier  state 
yet  mentioned.  Rhode  Island  Is,  I  believer 
In  this  particular,  pretty  much  In  the  situ 
ation  of  Connecticut  •  •  •  In  the  four 
Eastern  states  the  trial  by  Jury  not  only 
stands  upon  a  broader  foundation  than  in 
the  ether  states,  but  it  Is  attended  with  a 
peculiarity  unknown.  In  its  full  extent  to 
any  of  them.  There  is  an  appeal  of  course 
from  one  Jury  to  another,  till  there  have 
been  two  verdicts  out  of  three  on  one  side. 
•  •  •  The  best  Judges  of  the  matter  will 
be  the  least  anxious  for  a  constitutional 
establishment  of  the  trial  by  Jury  In  civil 
cases,  and  will  be  the  most  ready  to  admit 
that  the  changes  which  are  continually 
happening  In  the  affairs  of  society  may  ren- 
der a  different  mode  of  determining  ques- 
tions of  property  preferable  in  many  cases 
in  which  that  mode  of  trial  now  prevails. 
For  my  part  I  acknowledge  myself  to  be 
convinced  that  even  in  this  state  It  might  be 
advantageously  extended  to  some  cases  to 
which  It  does  not  at  present  apply,  and 
might  as  advantageously  be  abridged  In 
others.  It  is  conceded  by  all  reasonable 
men  that  It  ought  not  to  obtain  In  all  cases. 
The  examples  of  Innovations  which  contract 
Its  ancient  limits,  as  well  In  these  states 
as  In  Great  Britain,  afford  a  strong  presump- 
tion that  Its  former  extent  has  been  found 
inconvenient  and  give  room  to  suppose  that 
future  experience  may  discover  the  propriety 
and  utility  of  other  exceptions.  I  suspect 
It  to  be  impossible  in  the  nature  of  the  thing 
to  fix  the  salutary  point  at  which  the  opera- 
tion of  the  institution  ought  to  stop ;  and  this 
is  with  me  a  strong  argument  for  leaving 
the  matter  to  the  discretion  of  the  Legisla- 
ture. This  Is  now  clearly  understood  to  be 
the  case  in  Great  Britain,  and  It  Is  equally 
so  In  the  state  of  Connecticut:  and  yet  It 
may  be  safely  affirmed  that  more  numerous 
encroachments  have  been  made  upon  the 
trial  by  jury  In  this  state  since  the  Revolu- 
tion, though  provided  for  by  a  positive 
article  of  our  Constitution,  than  has  happen- 
ed In  the  same  time  either  In  Connecticut 
or  Great  Britain." 

The  provision  of  section  11  of  chapter  251, 
Gen.  Laws  1896.  empowering  this  court  to 
"direct  entry  of  judgment  and  the  date 
thereof,  as  the  case  may  be,  and  may  make 
such  other  or  further  orders  as  to  costs  or 
otherwise.  In  the  cause,  as  to  law  and 
justice  shall  appertain,"  finds  Its  historical 
origin  and  precedent  from  the  petitions  from 
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tbe  colonial  courts  here  to  the  King  in  conn- 
«U  In  colonial  times,  and  Its  parallel  is  found 
In  tbe  legislation  of  other  states.  The  pro- 
Tision  commonly  appearing  therein  Is  to  tbe 
general  effect  that  tbe  appellate  court  may 
make  such  order  or  enter  such  Judgment  as 
the  court  below  should  have  made  or  enter- 
ed. While  tbe  right  to  order  a  peremptory 
nonsuit  or  to  direct  or  set  aside  a  verdict 
differs  in  some  respects  from  the  right  to  re- 
verse a  Judgment,  It  is  nevertheless  true  that 
tbe  power  to  do  one  of  these  acts  is  essential- 
ly tbe  same  as  the  power  to  do  another  of 
them.  It  therefore  becomes  Instmctive  to 
examine  tbe  decislona  of  tbe  courts  of  other 
states  In  this  behalf. 

Thus,  In  Borg  v.  C.,  R.  I.  &  P.  Ry.  Co. 
<180Q  162  111.  348,  44  N.  E.  722.  the  court 
says:  "Tbe  successive  Constitutions  of  this 
state  have  each  guarantied  the  right  of  trial 
by  Jniy  as  enjoyed  at  and  before  the  adop- 
tion of  such  Constitution,  and  have  pre- 
served the  right  to  that  method  of  trial  as 
It  previously  existed.  •  •  •  The  right  of 
trial  by  Jury  at  the  time  of  the  adoption  of 
the  Constitution  was  understood  to  exist 
subject  to  tbe  power  of  this  court,  subse- 
quently extended  to  tbe  Appellate  Court,  to 
review  the  Judgments  of  trial  courts  on  tbe 
facts,  and  to  reverse  such  Judgments  with- 
out remanding  tbe  cause  for  a  new  trial; 
and  it  was  this  right  of  trial  by  Jury  as  so 
enjoyed  which  was  preserved  and  protected 
bj  the  Constitution.  Tlie  practice  of  re- 
versing  Judgments  without  remanding  the 
cause  was  continued  In  this  court,  and  a 
great  number  of  cases  were  so  reversed  up 
to  tbe  organization  of  the  Appellate  Courts, 
as  will  appear  from  an  examination  of  the 
Reports,  and  tbe  power  so  exercised  In  this 
court  was  not  questioned.  •  •  •  we 
have  seen  that  tbe  right  of  trial  by  Jury 
as  It  was  enjoyed  at  the  time  of  tbe  adop- 
tion of  the  present  Constitution  was  not  the 
right  of  an  Indefinite  number  of  Jury  trials 
in  the  same  cause,  where  an  Appellate  Court, 
on  a  review  of  the  case,  should  find  that  a 
recovery  would  be  merely  a  perversion  of 
Justice.  Such  right  of  trial  by  Jury  was 
never  deemed  to  be  invaded  by  tbe  revers.*!! 
of  a  cause  without  remanding  it  for  another 
trial.  Parties  still  have  tbe  right  to  submit 
controversies  of  fact  to  the  consideration 
of  a  Jury,  and  tbe  successful  party  gains 
all  tbe  advantages  and  benefits  following  a 
verdict  under  tbe  well-established  rules  of 
the  courts,  arising  from  superior  oppor- 
tunities to  Judge  of  the  credibility  of  wit- 
nesses. But  when,  with  all  the  advantages 
accorded  to  them.  It  appears  to  tbe  Appel- 
late Court  that  there  can  not  be  a  recovery 
which  should  be  allowed  to  stand,  no  con- 
stitutional right  is  invaded  by  a  refusal  to 
remand  the  case  for  successive  trials  which 
most  necessarily  be  followed  by  successive 
refusals."  See,  also,  Siddall  t.  Jansen  et  al., 
143  Ul.  537.  82  N.  B.  384. 


In  Daviefl  v.  People's  Ry.  Co.  (1000),  160 
Mo.  1,  60  S.  W.  982,  the  facts  were  almost 
identical  with  tbe  facts  In  tbe  case  at  bar. 
The  plaintiff  was  unloading  beams  from  a 
wagon  near  a  street  railroad  track,  "and  In 
order  to  do  this  be  was  compelled  to  stand 
in  tbe  rear  and  slightly  to  tbe  west  of  the 
west  bind  wheel  of  tbe  wagon,  thus  exposing 
himself  to  the  danger  of  being  struck  by 
a  passing  car.  At  the  time  of  tbe  accident 
tbe  plaintiff  was  standing  with  bis  back 
to  the  approaching  car,  and  was  prying  up 
tbe  end  of  a  beam,  while  bis  assistants 
were  fastening  the  hoisting  apparatus 
around  It  He  did  not  see  or  bear  tbe  car, 
and  the  parties  In  charge  of  it  failed  to 
check  Its  speed  or  to  ring  a  bell,  or  give  any 
warning  whatever  of  its  approach.  For 
some  distance  south  of  tbe  point  where  the 
plaintiff  was  at  work  there  was  a  full  and  un- 
obstructed view  of  defendant's  track.  The 
plaintiff  admitted  on  cross-examination  that 
there  was  barely  enough  space  between  the 
track  and  the  wagon  to  allow  a  man  to  staud 
sldewise  along  the  side  of  the  wagon  and 
escape  Injury  from  a  passing  car,  and  that 
while  he  was  unloading  this  particular 
wagon  two  other  cars  had  passed,  and,  being 
warned  of  their  approach,  he  merely  had  to 
step  aside  or  turn  half  way  around  to  escape 
injury.  He  also  admitted  that  he  had  been 
employed  for  some  time  at  tbe  work,  that 
cars  were  continually  passing,  and  that  be 
was  aware  of  the  danger.  •  •  •  Under 
these  facts,  what  was  there  for  the  deter- 
mination of  the  Jury  that  the  case  should 
have  been  submitted  to  it?  Certainly  it 
must  go  by  the  saying  that  the  voluntary 
assuming  of  a  position  upon  or  so  near  to 
the  tracks  of  a  street  railway,  over  which 
cars  are  run  every  few  minutes,  that  they  can- 
not pass  without  inflicting  an  Injury  to 
the  party  so  positioned,  unless  tbe  inter- 
vention of  some  independent  agency  oc- 
curs to  prevent  It  Is  an  act  In  itself  of 
tbe  grossest  negligence.  If  iu  taking  the 
position  assumed  by  tbe  plaintiff,  and  at  tbe 
same  time  engaging  in  an  undertaking,  as 
be  says  be  was,  that  prevented  bis  seeing 
or  bearing  tbe  approach  of  tbe  cars  upon 
defendant's  road,  that  he  knew  were  due 
and  liable  to  pass  along  at  any  moment, 
does  not  constitute  an  act  of  negligence 
that  must  be  said  to  have  contributed  to 
the  Injury  resulting  to  him,  on  account  of 
being  run  against  by  one  of  defendant's 
cars  pursuing  its  usual  course  upon  the 
tracks.  It  would  be  idle  to  search  the  field 
of  practical  experience  for  an  Illustration 
of  what  Is  termed  In  law  an  act  of  contribu- 
tory negligence.  The  plaintiff  had  no  right 
to  assume  a  place  of  danger  upon  defend- 
ant's tracks  and  deliberately  engage  In  an 
undertaking  in  such  a  manner  as  to  deprive 
himself  of  the  benefit  of  tbe  sense  of  sight 
and  hearing,  the  common  avenues  through 
which  the  approach  of  danger  Is  commonica- 
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ted,  and  trust  that  defendant's  agents  In 
the  course  of  their  employment  ^vould  be 
more  considerate  and  watchful  for  his  safety 
than  be  himself.  *  •  •  It  is  not  the 
right  of  a  Inry,  whose  office  begins  and  ter- 
minates with  the  consideration  and  deter- 
mination of  facts  (as  in  a  case  like  this),  to 
consider  and  pronounce  the  legal  conclusion 
flowing  from  the  admitted  or  ascertained 
facts.  That  is  the  sole  prerogative  and  duty 
of  the  court,  and  can  never  be  properly 
surrendered  to  the  Jury.  When  the  plain- 
tiff himself  has  shown  a  state  of  facts,  the 
existence  of  which  if  shown  by  defendant 
would  have  entitled  it  to  an  instruction,  to 
the  effect  that  If  the  Jury  found  the  same  to 
be  true,  the  plaintiff  was  not  entitled  to  re- 
cover, and  the  verdict  must  be  for  defend- 
ant, what  would  be  the  necessity  for,  and 
what  the  office  of  a  Jury?  The  court  In 
writing  the  instruction  in  such  a  case  would 
have  pronounced  the  law's  Judgment  uiton 
the  facts,  as  agreed  by  plaintiff,  and  the 
Jury's  ratification  of  It  by  a  verdict  would 
be  unnecessary  and  meaningless,  as  its  dis- 
approval by  an  adverse  verdict  would  be 
contemptuous  and  unwarranted,  and  the 
possibility  for  such  latter  expression  should 
never  be  afforded  to  a  Jury.  •  •  •  While 
nnder  the  pleadings,  it  Is  true,  the  burden  of 
proving  plaintiff's  alleged  contributory  neg- 
ligence was  primarily  upon  defendant,  that 
burden  was  relieved  by  the  plaintiff  him- 
self testifying  to  a  state  of  facts  making 
good  the  averment  of  defendant's  answer, 
and  as  against  plaintiff  the  court  could  ap- 
ply to  the  facts  he  disclosed,  the  law's  Judg- 
ment thereon.  As  to  plaintiff,  the  situation 
was  as  upon  facts  agreed.  If  the  plaintiff 
was  not  entitled  to  recover  for  the  injuries 
Inflicted  upon  himself  by  defendant's  cars, 
on  account  of  his  contributory  negligence, 
then  no  possible  good  could  come  from  a  fur- 
ther prosecution  of  the  inquiry  as  to  the  ex- 
tent of  defendant's  negligence  in  the  prem- 
ises. The  doctrine  of  comparative  negli- 
gence has  no  recognition  in  this  court,  and 
as  there  was  neither  allegation  nor  proof 
by  plaintiff  that  the  injury  to  him  was  wan- 
tonly or  willfully  inflicted  by  the  agent  of 
defendant  in  charge  of  its  cars,  there  was 
nothing  left  for  the  Jury  after  plaintiff's 
contributory  negligence  was  shown  by  his 
own  statement  of  the  facts.  The  peremptory 
instruction  asked  by  defendant  at  the  close 
of  plaintiff's  testimony  should  have  been 
given  by  the  court,  and  for  its  refusal,  its 
Judgment  should  be  reversed,  and  it  Is  so 
ordered.    Ail  concur." 

In  Central  R.  R.  Co.  v.  Kent  (1893)  91  Ga. 
687,  18  S.  E.  850,  the  court  say  (page  690  of 
91  Qa.,  page  8.51  of  18  S.  E.):  "It  sufficiently 
appears  from  the  foregoing  that  when  the 
decision  reported  in  87  Oa.  and  13  S.  B.  was 
made,  a  majority  of  this  court  were  con- 
vinced that,  under  the  evidence  as  it  then 
appeared  in  the  record,  in  no  view  of  the 


case  was  the  plaintiff  entitled  to  recover. 
In  other  words,  we  were  fully  satisfied  that 
the  washout  which  produced  the  calamity  re- 
sulting In  the  plaintiff's  injuries  was  caused 
by  the  act  of  God,  and  that  there  was  no 
want  of  diligence  on  the  part  of  the  com- 
pany in  failing  to  discover  it  In  time  to  give- 
notice  of  It  to  the  plaintiff.  Accordingly,, 
another  new  trial  was  granted,  and  It  result- 
ed in  a  third  verdict,  upon  substantially  tbe- 
same  facts.  In  favor  of  the  plaintiff.  At  the- 
last  trial  there  was  some  additional  evidence, 
but  all  the  members  of  the'court  are  satisfied- 
that  it  does  not  in  any  material  or  substan- 
tial particular  change  or  vary  the  case  upon 
its  actual  merits  as  It  appeared  when  here- 
the  last  time.  Entertaining  this  view,  Jus- 
tice Simmons  and  the  writer  felt  constrained 
to  set  the  verdict  aside,  and  also  to  order- 
that  the  case  be  dismissed.  Ail  of  us  feel 
certain  that  the  full  truth  of  this  case  has- 
been  developed,  and  that  further  trials  of  It. 
could  not  bring  out  anything  new  that  would 
be  material  in  substance.  On  each  trial,  the- 
plalntlff  has  undoubtedly  made  out  a  prima 
fade  case.  This  it  was  easy  to  do,  in  view 
of  the  presumption  of  negligence  raised  by 
the  law  against  railroad  companies ;  but  tbe- 
majority  are  decidedly  of  the  opinion  that,, 
on  the  last  two  trials  at  least,  the  company 
has  conclusively  and  satisfactorily  rebutted'- 
this  presumption,  and  has  shown  Itself  free- 
from  all  negligence  or  blame.  It  Is  manifest^ 
we  all  think,  that  the  plaintiff  can  never- 
show  a  materially  different  state  of  facts; 
that  is,  can  never  show  a  state  of  facts  that 
will,  or.  should,  break  down  what  two  of  n» 
regard  as  a  perfect  reply  to  the  plaintiff's, 
case.  Of  course^  a  court  cannot,  and  should 
not,  generally  undertake  to  foresee  or  predict 
what  a  party  can  or  can  not  prove ;  but  after 
a  case  has  been  tried  time  after  time,  and 
this  court,  In  view  of  all  the  records  sent  ni>- 
and  of  the  character  of  the  case,  is  fully 
satisfied  that  in  the  very  nature  of  things 
nothing  more  can  be  shown  which  could  or 
ought  to  change  or  affect  the  final  result,  we 
may  with  propriety  say  it  is  beyond  the  pow- 
er of  a  particular  party  to  show  a  materially 
different  state  of  facts,  especially  when  that 
party  has  all  along  been  represented  by  able, 
faithful,  and  exceedingly  diligent  counsel, 
whose  efforts  in  his  behalf  make  it  certain 
that  they  have  brought  out  all  in  his  favor 
and  all  against  the  company  which  could  be 
proved,  and  who  do  not  themselves  suggest 
anything  material  In  his  favor  or  against  the 
company  whldi  further  investigation  might 
bring  to  light  We  mean  to  say  that  neither 
the  record,  nor  the  argument  of  this  case, 
either  upon  the  merits  or  upon  the  motion 
to  reinstate,  suggests  any  reasonable  ground 
to  infer  that  there  is  any  probability  that, 
upon  another  trial,  any  new  fact  or  circum- 
stance would  be  elicited  which  could  or  ought 
to  affect  the  result  The  plaintiff  and  his 
witnesses  are  thoroughly  committed  to  their 
theory  and  version  of  the  case,  and  so  are  the 
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'defendant  and  Its  witnesses.  All  tbe  wit- 
nesses who  haTe  testified  more  than  once 
faave,  In  tbe  main,  thns  far  been  consistent 
with  tbemselves,  and  tbe  new  evidence  at  tbe 
last  trial  did  not  add  any  material  featores 
to  tbe  case  as  already  developed.  Tbe  policy 
of  the  law  requires  that  long  and  tedious  liti- 
gation should  come  to  an  end,  and  tbe  direc- 
tion given  in  tbls  case  was  made  in  accord- 
ance with  this  policy..  See  the  cases  cited 
below.  Tbe  defendant  in  two  successive 
trials  has  vindicated  Its  diligence  to  the  satis- 
faction of  a  majority  of  the  court,  and  there 
Is  not  tbe  slightest  reason  to  conjecture  it 
would  not  do  so  again  and  again.  To  pro- 
tract this  litigation  would  not  only  unneces- 
sarily impose  on  the  defendant  the  trouble 
^md  expense  of  so  doing,  but  would  be  profit- 
less to  tbe  plaintiff  himself.  *  *  *  Their 
position  (i.  e.,  counsel  for  defendant  in  error) 
as  we  understand  it.  Is  that  this  court  had 
no  power  to  give  the  direction  it  gave  In  this 
case.  We  hold  otherwise,  and  are  free  from 
doubt  in  so  doing.  Section  218,  par.  2.  of  tbe 
<j06e  [Oa.  Code  1882],  undoubtedly  empowers 
tbls  court  to  make  a  final  disposition  of  a 
cause;  and  section  4284  expressly  declares 
that  It  may  'award  such  order  and  direction 
to  tbe  cause  In  tbe  court  below  as  may  be 
consistent  wltb  tbe  law  and  Justice  of  the 
-case.'  These  sections  certainly  confer  very 
large  and  ample  iwwers  upon  this  court — 
large  enough.  In  our  opinion,  to  authorize 
the  direction  given  Id  tbe  case  at  bar.  In 
Harris  v.  Hull,  Ex'r,  70  Ga.  838,  839,  Justice 
Hall  said:  'One  great  purpose  in  establish- 
ing this  court  was  to  terminate  suits,  and 
wltb  this  view  it  la  made  Its  duty  not  only 
to  grant  Judgments  of  affirmance  or  reversal, 
but  any  other  order,  direction,  or  decree  re- 
'Qulred,  and,  if  necessary,  to  make  a  final  dis- 
position of  the  cause  (Code,  8  218),  and  it 
Is  empowered  to  give  to  tbe  cause  In  the 
conrt  below  such  direction  as  may  be  consist- 
ent with  tbe  law  and  Justice  of  the  case.  Id. 
-1 4284.  Litigation  should  never  be  protracted 
where  tbls,  with  due  regard  to  tbe  rights  of 
parties,  can  possibly  be  avoided.  "Interest 
reipubllcae  ut  sit  finis  Utlum"  Is  a  maxim  so 
«ld  that  Its  origin  is  bidden  In  a  remote  an- 
tiquity, and  the  policy  which  it  inculcates 
Is  so  essential  as  not  to  admit  of  question  or 
dispute.' "  And  see  Railway  Co.  v.  Morgart 
a892)  S6  Ark.  213,  19  S.  W.  751;  Jones  v. 
Telegraph  Ca  (1875)  101  Tenn.  442,  47  S.  W. 
<t09 ;  Brownsville  v.  Basse  (1898)  43  Tex.  440 ; 
Smltb  T.  Times  Pub.  Co.  (1897)  178  Pa.  481, 
90  Atl.  296,  85  L.  R.  A.  819. 

In  City  of  Spring  Valley  v.  Coal  Co.  (1898) 
173  111.  497,  50  N.  B.  1067,  affirming  Siddall 
V.  Jansen,  supra,  tbe  court  say  (page  503  of 
173  IIL,  page  1068  of  50  N.  B.):  "Tbe  right  of 
trial  by  Jury  which  is  preserved  by  the  Con- 
flUtutlon,  Is  tbe  right  as  it  bad  been  enjoyed 
before  tbe  adoption  of  that  instrument 
•  •  *  Tbe  question  whether  a  statute  in- 
fringes tbe  constitutional  provision  that  tbe 
right  to  trial  by  Jury  as  theretofore  enjoyed 


shall  remain  Inviolate  raises  a  purely  histor- 
ical question  and  nothing  else.  It  Is  not  to 
be  determined  by  a  consideration  of  what 
tbe  Legislature  ought  to  do  in  providing  for 
the  submission  of  issues  to  a  Jury,  but  such 
arguments  are  to  be  addressed  to  the  Legls- 
latiure.  The  right  and  the  limitation  upon 
the  power  of  the  Legislature  to  provide  for 
the  determination  of  controversies  by  other 
tribunals  are  to  be  decided  by  an  investiga- 
tion of  tbe  question  bow  tbe  right  had  been 
enjoyed  when  the  Constitution  was  adopted. 
Tbls  has  always  been  the  rule." 

In  tracing  tbe  history  of  Jury  trial  In  Rhode 
Island,  conditions  unique  in  American  history 
are  presented.  For  180  years,  from  the 
granting  of  the  colonial  charter  by  Charles 
II  In  1663,  to  the  adoption  of  the  present 
Constitution  in  1843,  the  fundamental  instru- 
ment of  government  was  the  original  crea- 
tion of  the  King  of  Great  Brltian,  being  at 
tbe  time  of  its  abrogation  the  oldest  constitu- 
tional charter  in  the  world  (1  Arnold,  Hist. 
R.  I.  294).  More  llbnal  than  any  other 
colonial  charter  when  granted,  in  many  re- 
spects, the  powers,  duties,  rights,  privileges, 
and  restrictions  imposed,  conferred,  and 
granted  thereby  endured  until  a  time  within 
the  memory  of  many  thousands  of  persons 
now  living.  Tbe  lapse  of  more  than  two 
centuries,  with  tbe  resulting  changes  in  social 
and  political  conditions,  has  caused  this  In- 
strument to  appear  to  us  of  to-day  to  be 
antiquated  and  circumscribed  in  respect  of 
those  provisions  which  at  the  time  of  their 
creation  were  far  In  advance  of  their  time 
and  were  of  unprecedented  liberality,  and 
have  also  rendered  It  exceedingly  difficult  for 
us  to  realize  that  our  legal  rights  are  still 
determined,  limited,  and  defined,  in  no  small 
degree,  by  constitutional  perpetuation  of  tbe 
provisions  of  tbls  charter  and  of  the  legis- 
lation enacted  by  its  authority.  A  free  char- 
ter of  practical  self-government  was  granted 
In  these  terms:  "And  from  time  to  time, 
to  make,  ordain,  constitute  or  repeal,  such 
laws,  statutes,  orders,  and  ordinances,  forms 
and  ceremonies  of  government  and  magis- 
tracy, as  to  them  shall  seem  meet,  for  tbe 
good  and  welfare  of  tbe  said  company,  and 
for  the  government  and  ordering  of  the  lands 
and  hereditaments,  hereinafter  mentioned  to 
be  granted,  and  of  the  people  that  do,  or 
at  any  time  hereafter  shall,  inhabit  or  be 
within  the  same;  so  as  such  laws,  ordi- 
nances and  constitutions,  so  made,  be  not 
contrary  and  repugnant  unto,  but  as  near  as 
may  be,  agreeable  to  tbe  laws  of  this  our 
realme  of  England,  considering  the  nature 
and  constitution  of  tbe  place  and  people 
there;  and  also  to  appoint,  order  and  direct, 
erect  and  settle,  such  places  and  courts  of 
Jurisdiction,  for  tbe  hearing  and  determin- 
ing of  all  actions,  cases,  matterS  and  things, 
happening  within  tbe  said  colony  and  planta- 
tion, and  which  shall  be  in  dispute,  and  de- 
pending there,  as  they  shall  think  fit." 

Tbe  ample  scope  of  tbe  powers  granted 
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In  tbls  charter  more  clearly  appears  when 
it  is  compared  with  the  charter  of  1091  of 
Massachusetts.  In  the  latter  Instrument  the 
crown  reserved  the  right  to  appoint  the  gov- 
ernor, and  power  was  given  to  the  "great 
and  Generall  Court,"  to  pass  only  such  laws 
as  "be  not  repugnant  or  contrary  to  the 
Laws  of  this  our  Ilealm  of  England,"  with- 
out containing  the  qualifying  clause  contain- 
ed In  the  Rhode  Island  charter  that  such 
conformity  need  only  be  "as  near  as  may 
be  considering  the  nature  and  the  constitu- 
tion of  the  place  and  people  there."  Even 
80  restricted,  these  laws  were  to  be  first 
presented  to  the  royal  governor  for  his  ap- 
proval In  writing  or  otherwise  were  to  be 
of  no  effect:  and  even  when  so  approved 
were  then  to  be  submitted  to  the  crown  for 
approval  within  three  years  after  such  pres- 
entation. 

Similarly  the  commission  granted  in  1679, 
creating  the  royal  province  of  New  Hamp- 
shire, reserved  the  appointment  of  the  gov- 
ernor (or  president)  to  the  crown.  And  the 
powers  of  legislation  conferred  on  the  Gen- 
eral Assembly  and  the  power  of  the  crown 
in  respect  of  the  same  are  thus  expressed 
and  limited :  "At  ye  meeting  of  which  Gen. 
Assembly  we  do  hereby  will,  authorize  and 
require  ye  Pros,  of  ye  said  Coimcell  to  mind 
them  in  ye  generall,  what  is  to  be  intimated 
in  ye  proclamation  aforesaid.  That  he  rec- 
ommend them  ye  making  of  such  Acts,  Laws, 
and  Ordinances,  as  may  most  tend  to  ye 
establishing  them  in  obedience  to  our  author- 
ity ;  their  own  p'servatlon  in  peace  and  good 
Governmt,  and  defend  against  their  enemies, 
and  that  they  do  consider  of  the  fittest  ways 
for  raising  of  taxes,  and  in  such  proportion 
as  may  be  fit  for  ye  support  of  ye  sd  Gov- 
ernmt. And  our  will  and  pleasure  is,  and 
we  do  hereby  declare,  ordain,  and  grant, 
that  all  and  every  such  Acts,  Laws,  and 
ordinances,  as  shall  from  time  to  time  be 
made  in  and  by  such  general  Assembly  or 
Assemblies,  shall  be  first  approved  and  al- 
lowed by  the  Pres.  and  Councell  for  the 
time  being,  and  thereupon  shall  stand  and 
be  in  force  until  ye  pieasiu'e  of  us,  our 
heirs  and  successors,  shall  be  known,  whether 
ye  same  Laws  and  ordinances  shall  receive 
any  change  or  confirmation,  or  be  totally 
disallowed  and  discharged.  And,  therefore, 
our  will  and  pleasure  is.  that  ye  Pres.  and 
Councell  do,  and  shall  from  time  to  time 
transmit  and  send  over  unto  us,  our  heirs 
and  successors,  and  our  and  their  Prlvie 
Councell  for  the  time  being,  all  and  every 
such  acts,  Laws  and  Ordinances,  by  the  first 
ship  yt  shall  depart  thence  for  Engd,  after 
their  making." 

Indeed,  in  all  the  other  colonies,  -except 
Maryland  and  Connecticut,  the  King  pos- 
sessed the  power  of  abrogating  the  laws, 
and  they  were  not  final  in  their  authority 
until  they  had  passed  under  his  review. 
In  marked  contrast  to  these  limitations  and 
restrictions  is  to  be  placed  the  official  opin- 


ion of  the  Attorney  General  and  the  Solicitor 
General,  rendered  In  1781  to  George  II,  in  re- 
sponse to  a  letter  from  Gov.  Joseph  Jenckes, 
upon  a  memorial  from  certain  citizens  of 
Rhode  Island,  complaining  that  a  certalu 
act  of  the  General  Assembly  relative  to  the 
emission  of  paper  money  was  in  violation 
of  certain  acts  of  Parliament  and  Orders  iu 
Council.  4  R.  I.  Col.  Rec.  p.  461.  The  crown, 
officers  say,  in  giving  their  opinion:  "In 
this  charter,  no  negative  voice  is  given  to 
the  governor,  nor  any  power  reserved  to  the- 
crown,  of  approving  or  disapproving  the  laws 
to  be  made  in  this  colony."  As  to  the  ques- 
tion stated,  "Whether  His  Majesty  hath  any 
power  to  repeal-  or  make  void  the  above- 
mentioned  act  of  assembly,  we  humbly  con- 
ceive, that  no  provision  being  made  for  that 
purpose,  the  crown  hath  no  dlscretlouary 
power  of  repealing  laws  made  In  this  prov- 
ince; but  the  validity  thereof,  depends  upon, 
their  not  being  contrary,  but  as  near  as 
may  be,  agreeable  to  the  laws  of  England, 
regard  being  had  to  the  nature  and  consti- 
tution of  the  place,  and  the  people.  Where 
tbls  condition  is  observed,  the  law  is  bind- 
ing; and  where  It  is  not,  the  law  is  void 
as  not  warranted  by  the  charter." 

In  apparent  exercise  of  the  ample  authority 
contained  in  the  charter  "also  to  appoint, 
order  and  direct,  erect  and  settle  such  places 
and  courts  of  Jurisdiction  for  the  hearing  and 
determining  of  all  actions,  cases,  matters  and 
things  happening  within  the  said  colony  and 
plantation,  and  which  shall  be  in  dispute  and 
depending  therein  as  they  shall  think  fit,"  in 
1677  the  General  Assembly  enacted  the  fol- 
lowing statute  (Pub.  Laws  R.  L  1636-1705, 
p.  26): 

"A  rehearing  after  ludgement  Granted.  It 
is  Enacted  &  we  do  declare  yt  Either  the 
Plaintiff  or  Defendant  Shall  Each  of  them 
haue  Liberty  of  one  rehearing  if  Either  of 
them  desire  It  &  no  more  Provided  he  that 
Desire  it  whether  Plaintiff  or  Defendant  Shall 
give  in  Double  bond  of  wt  ye  Defendant  gave 
for  his  former  Appearance  wch  bond  to- 
geather  wth  four  pounds  or  ye  Uallue  of  yt^ 
Bill  of  Costs  Shall  be  given  into  ye  Recorders 
Office  within  Ten  days  after  ludgement 
Granted  &  this  Cost  not  to  be  Recoueable 
Again  Except  ye  lury  See  Good  Cause  to  give 
it  &  for  this  Cause  the  Execution  Shall  re- 
main, in  the  Recorders  Office  Tenn  dayes 
after  ludgement  Granted  before  it  goe  forth 
and  so  ye  Recorder  shall  Stop  ye  Blxecutlon 
wch  Shall  be  notice  Sufficient  for  the  Other 
party  to  Prepalre  for  a  Tryall  according  to 
Law 

"The  next  Court  And  it  is  Enacted  That  in 
all  Cases  wherein  any  Pertlcular  Person  Is  ye 
Prosecutor  he  or  they  Shall  pay  the  lury." 

This  right  of  a  second  Jury  trial  as  of  course, 
either  in  the  same  court  or  by  appeal  In  an- 
other court,  and  without  showing  error  of  law 
or  misconduct  In  the  first  trial,  though  a 
distinct  departure  from  the  rule  of  the  com- 
mon law,  nevertheless  remained  in  force  In 
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Bhode  Island  for  more  tban  200  years,  being 
Anally  abolished  by  Pub.  Laws  B.  L  p.  103, 
C  674,  April  12,  1878,  and  Pub.  Lavra  1879,  p. 
113,  c.  743.  Marcb  10,  1879.  In  United  States 
T.  Wonson  (1812),  1  Gall.  6,  Fed.  Cas.  No.  16,- 
750,  Mr.  Justice  Story,  then  holding  the 
United  States  Circuit  Court  for  the  District 
of  Massachusetts,  said  (page  14  of  1  Gall. 
[Fed.  Cas.  No.  16,750]):  "We  should  search 
in  vain  then  in  the  common  law,  for  an  in- 
stance of  an  appellate  court  retrying  the 
cause  by  a  Jury  while  the  former  verdict  and 
Judgment  remained  in  full  force."  While 
that  case  arose  under  the  law  of  Massachu- 
setts, the  statute  of  Rhode  Island  then  In 
force  and  referred  to  In  the  opinion  (page  15 
of  1  Gall.  [Fed.  Cas.  No.  10.750])  was  as  fol- 
lows (Rev.  1798,  p.  150.  {  8):  "And  be  It 
further  enacted.  That  any  party  aggrieved 
at  the  Judgment  of  the  (Tourt  of  (Common 
Pleas  In  any  county,  may  appeal  to  the  next 
Supreme  Judicial  Court  to  be  holden.  In  the 
same  county,  where  both  parties  shall  have 
the  benefit  of  any  new  and  further  evidence; 
Provided  the  appellant  shall  give  bond  In  the . 
Clerk's  office  of  the  Court  appealed  from, 
within  five  days  after  the  rising  of  the  same, 
to  prosecute  such  api)eal  with  effect,  and  In 
default  thereof  to  pay  cost"  And  the  court 
continues  (page  16  of  1  Gall.  [Fed.  Cas.  No. 
16,750]):  "If,  indeed,  the  act  (of  (Congress] 
of  1803  gives  on  all  appeals  this  new  trial, 
however  consonant  It  may  be  with  our  own 
habits,  we  should  recollect  that  it  overthrows 
the  established  jurisprudence  of  at  least  three- 
fourths  of  the  states,  and  abolishes  a  funda- 
mental principle  of  the  common  law."  In 
further  commenting  upon  the  provision  of  the 
seventh  amendment  to  the  (Constitution  of  the 
United  States  relative  to  "suits  at  common 
law,"  etc.,  Mr.  Justice  Story  continues  (page 
20  of  1  Gall.  [Fed.  Cas.  No.  16,750]):  "Be- 
yond all  question,  the  common  law  here  al- 
luded to  Is  not  the  common  law  of  any  Indi- 
vidual state  (for  it  probably  differs  in  all), 
but  It  is  the  common  law  of  England,  the 
grand  reservoir  of  all  our  Jurisprudence. 
•  *  •  Now,  according  to  the  rules  of  the 
common  law,  the  facts  once  tried  by  a  Jury 
are  never  re-examined,  unless  a  new  trial 
is  granted  In  the  discretion  of  the  court,  be- 
fore which  the  suit  Is  depending,  for  good 
cause  shown,  or  unless  the  Judgment  of  such 
court  Is  reversed  by  a  superior  tribunal,  on  a 
writ  of  error,  and  a  venire  facias  de  novo  Is 
awarded.  This  Is  the  invariable  usage  set- 
tled by  the  decisions  of  ages." 

These  citations  show  at  some  length  the 
peculiarities  of  the  system  of  Jury  trial  pre- 
vailing In  Rhode  Island  almost  from  the  be- 
ginning of  the  colony,  and  they  show  also 
that  the  rules  of  the  common  law  of  England 
are  In  many  respects  Inapplicable  upon  the 
force  and  effect  of  the  verdict  of  a  Jury  In  a 
dvU  case,  under  what  Mr.  Justice  Story  thus 
styles  as  "the  common  law"  of  this  state. 
Not  only  was  the  verdict  of  a  Jury  not  a 
finality  here.  It  was  a  mere  nullity  If  appealed 
from;  and  our  ancient  records  show  that. 


contrary  to  the  rule  of  the  common  law,  such 
verdicts  were  not  only  modified  and  reversed 
by  the  verdict  of  a  Jury,  on  the  second  trial 
on  appeal,  but  they  also  show  that  which  is 
even  more  unprecedented.  In  case  the  pre- 
vailing party,  whether  plaintiff  or  defendant, 
did  not  appear  at  the  second  trial,  the  court 
itself  reversed  the  verdict  of  the  Jury  and 
entered  final  Judgment  without  remanding, 
even  in  actions  relating  to  real  estate. 

Thus,  at  the  September  term,  1762,  In  Prov- 
idence county  Is  found  the  following  record: 
"Thomas  Broadway  of  Smlthfleld  in  our  Coun- 
ty of  Providence  Toeman  Appellant  Darius 
Sessions  &  Jabez^  Bowen  Junr.  both  of  Prov- 
idence In  our  safd  County  Merchants  Appel- 
lees. The  foundation  of  this  Action  was  an 
Action  of  Entry  sur  Deslsin  (Commenced  and 
Prosecuted  by  the  said  Darius  and  Jabez 
against  the  said  Thomas,  at  an  Infer  Court  of 
common  Pleas  held  at  Providence,  in  and  for 
the  County  of  Providence  on  the  Third  Mon- 
day of  June  A.  D.  1762.  When  and  whore 
the  said  Darius  &  Jabez  obtained  Judgement 
against  the  said  Thomas  for  the  Lauds  de- 
scribed in  his  Declaration  with  the  Cost  of 
Suit— Taxed  and  allowed  at  £32.6.10.  from 
which  Judgement  the  said  Thomas  appealed 
to  this  Court,  the  Case  being  now  called  the 
said  Darius  &  Jabez  refused  to  appear  and 
defend  the  said  Appeal — whereupon  being 
Thrice  called  &  not  appearing  he  was  De- 
fault It  Is  therefore  considered  by  this 
Court  that  the  aforesaid  Judgement  of  the 
Infer  Court  he  reversed  and  the  same  Is  here- 
by reversed  and  the  said  Thomas  is  hereby 
assigned  the  Lands  described  as  aforesd  and 
his  of  Suit  In  this  behalf  expended  Taxed  at 
£138.12.4."  An  examination  of  the  papers 
In  the  case  shows  that  the  Judgment  below 
was  rendered  upon  the  verdict  of  a  Jury. 

But  this  Is  not  all.  It  not  Infrequently 
happened  that  the  verdict  on  appeal  reversed 
the  verdict  of  the  first  Jury.  Accordingly,  in 
1732,  a  third  Jury  trial  was  given  as  of  course. 
In  real  actions  relating  to  titles  .of  lands  (Dig. 
1730,  p.  24),  and  this  right  was  further  ex- 
tended to  all  cases  in  1743  (Dig.  1745,  p.  282), 
In  a  proceeding  entitled  a  "writ  of  review." 
This  third  Jury  trial  might  affirm,  modifjr,  or 
reverse  the  second  verdict  and  is  even  fur- 
ther evidence  of  the  unwillingness  to  rely 
upon  the  infallibility  of  a  single  Jury  trial. 
This  method  of  procediu'e  was  in  force  at  the 
time  of  the  adoption  of  the  Constitution  In 
1843;  section  1  of  "An  act  granting  reviews 
In  civil  actions"  (Dig.  1822,  p.  133)  being  as 
follows:  "Be  It  enacted  by  the  General  As- 
sembly, and  by  the  authority  thereof  It  is 
enacted,  that  either  party  figgrieved  at  the 
Judgment  of  the  supreme  Judicial  court  In 
any  suit.  In  which  one  Judgment  only  shall 
hare  been  given  against  him,  may  at  any 
time  within  one  year  review  the  same,  and 
have  one  trial  more  In  the  same  court;  and 
on  such  review  there  shall  be  no  further 
pleadings,  but  the  cause  shall  be  tried  on  the 
issue  appearing  on  the  record  to  have  been 
originally  Joined  by  the  parties ;  and  the  ex- 
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ecutlon  npon  such  Judgment  giren  in  the 
supreme  Judicial  court  shall  not  t>e  stayed  by 
such  review,  unless  a  bond  shall  be  given  as 
in  this  act  provided;  and  such  party  shall 
have  the  liberty  to  offer  any  further  evidence ; 
and  when  either  party  shall  bring  a  writ  ot 
review,  and  enter  the  same,  the  whole  cause 
shall  be  tried,  as  if  no  Judgment  had  been 
given  therein ;  and  the  former  Judgment  may 
be  reversed  in  whole,  or  in  part,  or  greater 
damages  or  less,  or  no  damages,  may  be  given, 
as  the  merits  of  the  cause,  upon  law  and  evi- 
dence, shall  require,  in  the  same  manner  as 
though  both  parties  had  brought  their  writs 
of  review."  This  method  of  procedure,  by 
writ  of  review,  was  not  repealed  until  the 
Digest  of  1844  was  enacted,  after  the  adop- 
tion of  the  Constitution ;  and  it  is  also  proper 
to  observe  that  it  is  the  second  Jury  trial  on 
appeal  which  was  abolished  in  1S78,  leaving 
only  the  right  to  the  first  Jury  trial  thereafter, 
and  how  little  of  the  quality  of  finality  at- 
tached to  such  a  first  verdict  in  a  civil  case 
has  already  been  made  to  appear. 

In  criminal  cases  the  powers  exercised  over 
verdicts  by  the  courts  in  Rhode  Island,  al- 
most from  the  granting  of  the  charter,  were 
such  as  unquestionably  contravene  our  pres- 
ent constitutional  provisions.  Whether  the 
powers  exercised  were  granted  or  assumed, 
the  action  of  the  "General  Court  of  Tryalls," 
then  the  highest  court  of  the  colony  (saving 
always  an  appeal  to  the  General  Assembly), 
was  the  action  of  a  court  created  by  a  General 
Assembly  under  the  provisions  of  the  charter 
of  1663,  and  which  was  still  the  fundamental 
instrument  of  the  government  of  the  state 
until  1843.  An  examination  of  the  ancient 
records  of  this  court  in  Newport  county  shows 
these  cases,  among  others,  in  the  years  im- 
mediately following  the  granting  of  the  char- 
ter of  1663: 

"At  The  Geri'l  Court  of  Tryalls  held  for 
his  Ma  J 'ties  Collony  at  Newport  the  18th  day 
of  October  1671.  Upon  Indictment  by  the 
Gen'l  Atumey  against  Mathew  Boomer  of 
Newport  for  that  the  said  Boomer  did  kill 
several  Sheep  that  were*  not  his  owne  and 
Converted  them  to  bis  owne  use  wliich  is 
Gran  Larceny  The  said  Boomer,  Belnge  in 
Court  Cald  apeerd  and  Answerd,  pleads  Not 
Guilty  and  Referrs  himselfe  for  Tryall  to  God 
and  the  Ciintry — .  The  Jurrys  Verdict  Not 
Guilty.  The  Kings  Aturney  on  the  Kings  be- 
halfe  desireing  a  stop  of  Judgment  in  the 
Case  the  Court  alsoe  beiuge  Unanimously  dis- 
satisfyed  with  the  Jurrys  Verdict  doe  see 
cause  to  grant  the  Aturneys  Request  and  doe 
stop  Judgment  thereon.  Therefore  the  Court 
doe  see  cause)  and  doe  continue  his  former 
bonds  to  be  of  full  force  untlll  the  next  Gen'l 
Court  of  Tryalls.  •  *  •  Att  the  Gen'l 
Court  of  Tryalls  Held  In  his  MaJ'ties  Name 
at  Newport  the  sixth  day  of  May  1672. 
Whereas  Mathew  Boomer  of  Newport  was 
by  the  last  Court  of  Tryalls  bound  to  this 
Court,  he  beinge  in  Court  Cald  apeerd  and 
proclamation  beinge  made  in  open  Court 
whither  any  person  had  any  thinge  or  cause 


to  Eleadge  against  the  said  Boomer,  and  none 
comeinge  In  to  Complalne  this  Court  doe  see 
Cause  to  acquitt  the  said  Boomer  of  Us 
Bonds  paying  fees — ." 

In  the  same  year  "Upon  Indictment  to  the 
Gen'l  Atumoy  against  Francis  Asleton  (pris- 
soner)  for  murdering  John  John  Cockrum 
alias  Cockerlll:  The  said  Asleton  beinge 
brought  into  Court  was  called  forth  to  Answer 
Ask'd  whither  Guilty  or  not  Guilty,  pleads 
Not  Guilty  and  Referrs  himselfe  for  Tryall  to 
God  and  the  Cuntry. 

"The  Jurries  Verdict    Not  Guilty. 

"The  Court  Centances  is  that  the  said 
Asleton  doe  Remaine  in  prisson  unti)  he  bath 
paid  his  ffees,  which  shall  be  paid  out  of  hi^ 
Estate  already  Sequestered  and  then  the  Rest 
to  be  Returned  to  him.  And  that  the  said 
Asleton  shall  within  tenn  dales  Depart  Rhode 
Island  and  to  be  kept  close  prissoner  until 
he  doth  depart  and  shall  not  Retume  againe 
to  Inhabitt  in  any  Towne  of  the  Collony  with- 
out leave  from  the  Majestrates  in  each 
Towne :    Upon  his  perrill. 

In  1678,  "Upon  Indictment  by  the  Gen'l 
Solicetor  against  Richard  Cowley  prissoner 
for  falonlously  stealing  and  taking  away 
sheep  which  were  the  proper  Estate  of  Mr. 
Caleb  Carr  sen.  and  Capt.  John  Joanes  (m 
the  Island  Quononoqnlt 

"He  beinge  brought  into  Court  and  asked 
wither  Guilty  or  Not  Guilty  pleaded  not 
Guilty  and  referrs  himselfe  for  Tryall  to 
God  and  the  Cuntry 

"The  Jurrys  Verdict  Not  Guilty. 

"The  Court  Commltt  him  unto  the  keeper 
till  called  for  The  said  Cowley  beinge  called 
for  the  keeper  made  answer  that  he  bad 
broken  prisson  and  made  his  escape:  The 
Court  doe  empower  the  Officers  to  seize 
on  any  Estate  they  can  finde  of  the  said 
Cowley's  to  pay  their  Just  ffees." 

In  1681,  "On  Indictment  of  the  Gen'l  Soli- 
cetor against  John  Osbonme  now  prissoner 
for  beinge  a  Rober  ec.  hee  beinge  brought 
into  Court  and  his  Indictment  to  him  Read 
and  he  ask'd  whether  Guilty  or  not  Guilty 
pleads  Not  Guilty. 

"The  Case  Committed  to  the  Jurry. 

"Verdict,  Not  Guilty. 

"The  Sentance  of  the  Court  Is  that  John 
Osboume  shall  depart  this  Collony  within 
three  Days  after  this  7th  of  Octol)er  and 
shall  not  Continue  here  longer  Except  by 
leave  of  the  Gpvenor,  And  if  he  bee  found 
In  this  Collony  Contrary  to  this  Sentance 
then  by  warrant  under  the  hand  of  the 
Governor,  Dept  Governor  or  any  Assistant 
or  more  to  bee  apprehended  and  sent  to  pris- 
son for  his  contempt  there  to  Remaine  till 
by  Authority  Released." 

Unwarranted  as  these  orders  seem  to  be 
to-day,  it  is  nevertheless  unquestioned  that 
these  Judges  were  not  the  irresponsible  ap- 
pointees of  the  crown,  and  thus  not  account- 
able to  the  people  of  the  colony,  but  were 
elected  annually  by  the  people,  and  were  thus 
responsible  to  them  for  any  transgression  of 
their  authority  or  for  any  unwarranted  aa- 
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•umption  of  power.  The  powers  exercised 
and  the  right  asserted  over  verdicts  and 
Jodgments  by  the  overshadowing  General 
Assembly  are  so  well  known  as  to  require 
no  extended  comment  Its  claim  to  the  ex> 
erdse  of  Judicial  powers  finds  Its  precedent 
In  the  act  passed  In  1G47,  under  the  charter 
of  1644,  as  follows  (1  R.  I.  Ool.  Rec.  205): 
"And  In  case  any  man  sues  for  Justice 
against  an  officer  or  other,  and  he  cannot  be 
beard,  or  Is  heard  and  cannot  be  righted  by 
any  Law  extant  among  us,  then  shall  the 
partle  grieved  petition  to  the  Oenerall  or 
Law-making  Assemblle,  and  shall  be  re- 
Ueved." 

In  1C80  "An  Act  Granting  Appeals  to  the 
General  Assembly,  from  the  General  Ck>urt 
of  Tiyals,"  was  passed  by  which  the  General 
Assembly  was  specifically  authorized  to 
"Confirm,  Alter,  Amend  or  Reverse  such 
Judgments  and  give  a  new  Judgment  there- 
upon as  to  the  said  Assembly  shall  appear 
to  be  agreeable  to  Law  and  Equity"  (Dig. 
1719,  at  page  83;  Dig.  1730,  p.  28),  as  fol- 
lows: 

"Be  It  enacted  by  the  General  Assembly, 
and  by  the  Authority  of  the  same.  That 
In  all  Personal  Actions,  where  either  Plaln- 
tiff  or  Defendant,  shall  obtain  two  Judg- 
ments for  him  at  the  General  Court  of  Tryals 
In  one  Action  and  Cause  brought  to  the 
said  Court;  That  the  other  Party  against 
whom  said  Judgments  were  given,  shall  have 
Liberty  to  Appeal  to  the  next  General  As- 
sembly, from  the  last  Judgment  for  Relief, 
who  may  If  they  see  Just  and  Reasonable 
Cause,  Confirm,  Alter,  Amend,  or  Reverse 
such  Judgments,  and  give  a  new  Judgment 
thereupon,  as  to  the  said  Assembly  shall  ap- 
pear to  be  agreeable  to  Law  and  Equity: 
And  that  each  or  either  Appellant  or  Appel- 
lee, shall  and  may  have  Liberty  of  giving 
In  new  Evidence  upon  such  Appeal,"  ftc. 

In  1712  an  act  was  passed  (4  R.  I.  Col.  Rec. 
186)  In  effect  repealing  the  act  of  1680  in 
consequence  of  the  decision  of  the  Queen  In 
Council,  In  1710,  adverse  to  the  Jurisdiction 
of  the  General  Assembly  In  the  case  of 
Brenton  v.  Remington  (4  R.  I.  Col.  Rec.  p. 
48).  In  1741  a  so-called  "Court  of  Equity" 
was  established  (Dig.  1745,  p.  239),  to  which 
was  given  the  power  of  reversing  Judgments 
as  follows:  "And  that  for  the  Future  there 
be  a  Court  of  Equity  appointed  and  establish- 
ed In  this  Government,  to  consist  of  Five 
Judges  to  be  chosen  annually  by  the  General 
Assembly,  and  to  be  commlssionated,  any 
three  of  wbou  to  be  a  Quorum;  who  are 
hereby  empowered  and  authorized  to  hear 
all  Appeals  from  the  Judgments  of  the 
Superior  Court  In  Personal  Actions,  and  to 
give  a  Determination  on  said  Appeals,  by 
affirming,  reversing,  or  altering  the  Judg- 
ments of  said  Superior  Court,  agreeble  to 
Law  and  Equity,  in  as  full  and  extensive 
Manner  as  the  General  Assembly  liath  been 
accnstomed  to  do."  In  1742  this  act  was 
«2A.— 9 


repealed  by  the  act  creating  the  procedure 
by  "Writ  of  Review."    (Dig.  1746,  p.  282). 

If  Lord  Bellamont  may  be  believed,  it 
was  the  ancient  custom  of  the  General  As- 
sembly to  reverse  the  verdict  of  Juries.  In 
bis  official  report  to  the  Lords  of  the  Board 
of  Trade  on  the  alleged  irregularities  of 
Rhode  Island,  made  In  1699,  he  charges  that 
(8  R.  I.  Col.  Rec.  38C) :  "Sec.  II.  The  Gen- 
erall  Assembly  assume  a  Judicial  power  of 
hearing,  trying  and  determining  of  civil 
causes,  removing  them  out  of  the  ordinary 
Courts  of  Justice  and  way  of  tryall,  accord- 
ing to  the  course  of  the  common  law,  alter 
and  reverse  verdicts  and  Judgments,  the 
Charter  committing  no  Judicial  power  and 
authority  unto  them."  At  this  time  the  act 
of  16S0  had  not  been  repealed. 

There  remains  for  consideration  one  other 
tribunal  to  which  appeals  might  anciently  be 
taken  from  the  verdict  on  a  writ  of  review 
— ^the  King  in  Council.  The  right  of  the 
crown  to  entertain  appeals  In  civil  cases 
from  all  colonial  conrts  was  asserted  by  the 
crown  as  early  as  1698  in  the  following  order 
In  council  addressed  to  the  colony  of  Con- 
necticut : 
I       "Whitehall,  March  the  9th,  1698. 

"His  Majesty  in  councill  approving  of 
what  la  proposed  by  the  Council!  of  Trade 
In  their  said  representation,  is  pleased  In 
order  that  the  governor  and  company  of  the 
colony  of  Connecticutt  be  required  to  take 
care  that  no  obstruction  of  the  course  of 
Justice  be  practised  or  allowed  amongst 
them ;  but  that  the  respective  cases  mention- 
ed In  the  said  representation,  and  any  other 
whatsoever  that  may  hereafter  happen  upon 
differences  between  man  and  man  about 
private  rights,  be  fairly  beard  and  Judged 
In  the  proper  methods  of  the  courts  estab- 
lished in  that  colony.  And  in  case  the  peti- 
tioners in  the  aforesaid  causes,  or  any  of 
them,  or  any  other  persons,  shall  think 
themselves  aggrieved  by  the  sentence  or 
sentences  which  may  be  there  given,  they 
may  thereupon  be  allowed  to  appeal  to  his 
Majesty  In  council.  And  that  copies  of  all 
records  and  other  proceedings  In  all  such 
respective  cases  be  transmitted  hither,  In 
order  to  a  final  hearing  and  determination 
thereof  before  bis  Majesty  In  councill.  And 
that  In  all  such  cases,  the  governor  and 
company  of  the  colony  of  Connecticutt  do 
take  notice  that  it  is  the  inherent  right  of 
his  Majesty  to  receive  and  determine  ap- 
peals from  all  his  Majesty's  colonys  in  Ameri- 
ca ;  and  that  they  do  govern  themselves  ac- 
cordingly. And  the  right  honourable  the 
Councill  of  Trade  are  to  signify  this  his 
Majesty's  pleasure  to  the  governor  and  com- 
pany of  the  colony  of  Connecticutt  accord- 
ingly." 

In  1716  was  decided  the  case  of  Christian 
V.  Corren,  which  Is  thus  reported  in  1  P.  Wms. 
329: 

"The  Earl  of  Derby,  King  of  the  Isle  of 
Man,  made  a  decree  in  that  island  concern- 
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tng  lands  there ;  and  the  person,  against 
whom  the  decree  was  made,  appealed  hither. 

"One  (and  indeed  the  principal)  question 
was,  whether  an  appeal  did  He  before  the 
King  in  council,  there  being  no  reservation 
in  the  grant  made  of  the  Isle  of  Man  by  the 
crown,  of  the  subject's  right  of  api>eal  to 
the  Crown. 

"And  it  was  urged  for  the  appeal  by  my- 
self (wbo  alone  was  of  counsel  with  the  ap- 
pellant), that  it  appearing,  in  this  case  that 
H.  4.  had  granted  the  Isle  of  Man  to  the 
Earl  of  Derby's  ancestors,  to  hold  by  homage 
and  other  services,  though  there  was  no  res- 
ervation of  the  subject's  right  of  appeal  to 
the  Crown,  yet  this  liberty  was  plainly  im- 
plied. 

"For  that  such  liberty  of  appeal  lay  in 
all  cases  where  there  was  a  tenure  of  the 
Crown ;  that  it  was  the  right  of  the  subjects 
to  appeal  to  the  sovereign  to  redress  a  wrong 
done  to  them  in  any  court  of  Justice;  nay, 
if  there  had  been  any  express  words  in  the 
grant  to  exclude  appeals,  they  bad  been  void ; 
because  the  subjects  had  an  inherent  right, 
inseparable  from  them  as  subjects,  to  apply 
to  the  Crown  for  Justice.  And  on  the  other 
hand, 

"The  King,  as  the  fountain  of  Justice,  had 
an  inherent  right,  inseparable  from  the 
Crown,  to  distribute  Justice  among  his  sub- 
jects ;  and  if  this  were  a  right  in  the  subjects, 
no  grant  could  deprive  them  of  it ;  the  conse- 
quence of  which  would  be,  that  in  all  such 
cases,  viz.  where  there  were  words  exclusive 
of  such  right  of  appeal,  the  King  would  be 
construed  to  be  deceived,  and  his  grant  void ; 
also  precedents  were  cited  in  point 

"Lord  .Chief  Justice  Parker,  who  assisted 
at  Council  upon  this  occasion,  thought  that 
the  King  in  Council  had  necessarily  a  Juris- 
diction in  this  case,  Jn  order  to  prevent  a 
failure  of  Justice.  *  *  *  Whereupon  their 
Lordships  proceeded  in  this  appeal,  and  de- 
termined in  favour  of  the  appellant" 

Both  the  foregoing  requirements  of  al- 
legiance and  tenure  were  fulfilled  in  Rhode 
Island,  inasmuch  as  by  the  express  terms  of 
the  charter  It  was  provided  as  follows: 
"And  further  our  will  and  pleasure  is,  and 
we  do,  for  us,  our  heirs  and  successors,  or- 
dain, declare,  and  grant  unto  the  said 
governor  and  company,  and  their  successors, 
that  all  and  every  the  subjects  of  us,  our 
heirs  and  successors,  which  are  already 
planted  and  settled  within  our  said  colony 
of  Providence  Plantations,  or  which  shall 
hereafter  go  to  inhabit  within  the  said 
colony,  and  all  and  every  of  their  children, 
which  have  been  born  there,  or  which  shall 
happen  hereafter  to  be  born  there,  or  on  the 
sea,  going  thither,  or  returning  from  thence, 
shall  have  and  enjoy  all  liberties  and  im- 
munities of  free  and  natural  subjects  within 
any  the  dominions  of  us,  our  heirs  and  suc- 
cessors, to  all  intents,  constructions  and  pur- 
poses, whatsoever,  as  if  they,  and  every  of 
them,  were  born  within  the  realm  of  Eng- 


land." And  the  tenure  of  the  lands  was  thos 
specified:  "to  be  holden  of  us,  our  heirs 
and  successors  as  of  the  manor  of  East  Green- 
wich in  our  county  of  Kent  in  free  and  com- 
mon soccage,  and  not  in  capite  nor  by  knight 
service,"  etc.,  the  manor  of  East  Greenwich 
long  having  been  a  royal  manor.  And  see 
Blackstone,  Com.  vol.  1,  p.  108. 

The  first  legislation  of  the  colony  subse- 
quent to  the  charter  of  1663  (relative  to  such 
appeals)  is  to  be  found  In  "An  act  for  the 
calling  of  special  coturts,"  passed  In  166H' 
(Dig.  1719,  p.  18)  for  the  benefit  of  "Mer- 
chants, sea-faring  men  or  other  transient 
persons,"  and  which  reserves  to  a  party 
aggrieved  "the  liberty  of  appealing  to  His 
Majesty  in  Cotmcil  in  BJngland  as  in  other 
cases  is  usually  allowed,"  apparently  recog- 
nizing such  a  right  of  appeal  as  having  ex- 
isted as  of  right  from  the  earliest  times. 
It  would  serve  no  useful  purpose  to  enlarge 
upon  the  many  acts  of  colonial  legislation  reg- 
ulating such  appeals,' or  the  rules  and  orders 
In  council  relative  thereto.  A  summary  of 
the  action  of  the  King  in  Council  on  59  appeals 
from  Rhode  Island,  between  1785  and  1776,  as 
shown  by  the  Privy  Council  Register,  is  to 
be  found  in  the  Report  of  the  Proceedings  of 
the  American  Historical  Association  of  the 
United  States,  18M  (p.  337),  contained  in  a 
paper  by  Mr.  Harold  D.  Hazeltine,  as  fol- 
lows: "Twenty-two  of  these  appeals  were 
dismissed  for  nonprosecution,  one  of  them  be- 
ing afterwards  reaffirmed.  In  fifteen  the 
decisions  of  the  colonial  courts  were  reversed 
and  in  two  of  these  the  Council  sent  direc- 
tions to  the  lower  tribunal.  In  eleven  the 
decisions  of  the  colonial  courts  were  af- 
firmed. Six  previous  decisions  were  varied, 
one  of  them  chiefly  as  to  the  rate  of  interest 
on  bills  of  credit  for  £28,179,  the  damages  in 
another  being  reduced,  a  peremptory  order 
issued  in  a  third,  and  two  of  the  remaining 
three  being  remitted.  In  one  both  the  appeal 
and  the  cross-appeal  were  dismissed;  one 
was  referred  back  to  the  colonial  court  with 
special  directions;  the  verdict'  in  one  was 
set  aside  and  a  new  trial  in  the  colony  di- 
rected ;  one  was  simply  dismissed  and  in  the 
remaining  one  a  peremptory  order  was  is- 
sued to  the  colonial  Judges  to  carry  out  the 
Council's  decision  in  a  previous  suit  by  the 
same  parties." 

The  following  case  from  our  records  in 
Newport  county  shows  that  after  a  Judg- 
ment for  plaintiff  in  the  inferior  court  fol- 
lowed on  appeal  by  a  second  Judgment  for 
plaintiff  in  the  superior  court  and  the  latter 
Judgment  confirmed  by  a  verdict  and  a  Judg- 
ment for  the  plaintiff  on  the  "writ  of  re- 
view," the  Privy  Council  on  appeal  reversed 
all  the  three  Judgments  for  the  plaintiff  and 
dismissed  the  case.  The  record  shows  that 
in  1741  Joseph  Power  brought  an  action  of 
account  against  David  Vanburgh  and  Samuel 
Carpenter.  In  the  Inferior  court  of  common 
pleas  In  Newport  countv.  "and  thereby  laid 
his    damages    at    f.';,<^00    current    money   of 
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New  England.  To  which  Action  the  Petl- 
ttoners  appeared  and  pleaded  that  they  had 
fully  Accounted  with  the  said  Power.  And 
Issue  being  joined  the  said  Action  came  on 
to  be  tryed"  and  Power  received  Judgment 
for  £459.13.3  and  costs.  "Whereupon  the 
Petitioners  Appealed  from  the  Judgment  of 
the  said  Inferior  C!ourt  to  the  then  next 
Superior  Court  of  Judicature  and  thereupon 
the  said  Judgment  of  the  said  Inferior  Court 
was  on  the  27th  of  March,  1744,  affirmed 
with  costs  of  Suit  In  the  said  Superior 
Court"  That  thereafter  the  petitioners 
brought  their  writ  of  rerlew,  and  that  "the 
said  Action  came  on  to  be  tryed  at  a  Su- 
perior Court  of  Judicature  held  on  the  26th 
of  March  174S  on  the  Petitioners  said  Writ 
of  Review  when  the  Jury  found  the  follow- 
ing Verdict— Viz.  'We  find  that  the  plain- 
tiffs on  Review  shall  Account  with  the  De- 
fendant, which  Verdict  was  accepted. — ' " 
The  record  thus  shows  the  appeal  to  the 
King  In  Council,  as  follows: 

"The  Lords  of  the  Committee  In  Obedience 
to  Your  Majestys  said  Order  of  Reference 
this  day  took  the  said  Petition  and  Appeal  in- 
to their  Consideration,  and  heard  all  partya 
therein  concerned  by  their  Counsel  learned 
in  the  law,  and  do  thereupon  Agrree  humbly 
to  Report  as  their  Opinion  to  Tour  Majesty, 
that  the  said  Verdict  should  be  Discharged 
and  set  aside,  and  that  the  said  several  Judg- 
ments should  be  reversed,  and  the  said  Ac- 
tion be  discharged  and  dismissed. — 

"His  Majesty  this  day  took  the  said  Re- 
port into  Consideration  and  was  pleased 
with  the  Advice  of  His  Privy  Council,  to 
Approve  thereof,  to  Order,  as  It  Is  hereby 
Ordered,  that  the  said  Verdict  be  discharged 
and  set  aside,  the  said  several  Judgments 
reversed,  and  the  said  Action  discharged 
and  dismissed. — 

"Whereof  the  Governor  and  Company  of 
His  Majestys  Colony  of  Rhode  Island  and 
Providence  Plantations  for  the  time  being, 
and  all  others  whom  It  may  concern,  are  to 
take  Notice  and  govern  themselves  accord- 
ingly." 

We  have  thus  seen  that,  acting  under  a 
charter  conferring  unnsnal  powers,  the  Gen- 
eral Assembly  In  1677  first  enacted  the  pro- 
vision for  a  second  Jury  trial  as  of  course, 
and  that  such  was  the  law  of  the  colony  and 
of  the  state  for  more  than  200  years,  until 
1878:  that  rnich  lefdslatton.  as  expressed  by 
Mr.  Justice  Story,  "abolished  a  fundamental 
principle  of  the  common  law"  of  England 
In  this  respect;  that  from  1732  to  1844,  a 
period  of  more  than  100  years,  a  third  trial 
oould  be  had  as  of  course,  on  a  writ  to  re- 
riew:  that  even  from  snch  third  Jury  trial 
on  appeal  to  the  King  In  Council  prior  to 
the  Revolution  prior  Judgments  and  verdicts 
were  reversed  without  remanding  for  new 
trial:  that  a  single  verdict  was  reversed 
on  appeal  by  the  appellate  court  Itself  upon 
default  of  appearance  of  either  party   to 


the  appeal,  even  In  actions  r^atlng  to  real 
estate.  To  these  observations  may  be  added 
the  words  of  Chief  Justice  Ames  In  Taylor 
ft  Co.  V.  Place,  4  R.  I.  352,  note:  "It  Is 
beyond  question,  however,  that  in  colonial 
times,  prior  to  1741  and  subsequent  thereto, 
and  especially  after  the  trammels  of  the 
mother  country  had  been  removed  by  the 
Revolution,  the  General  Assembly,  by  way 
of  petition  In  the  nature  of  an  appeal,  ex- 
ercised a  controlling  power  over  the  Judicial 
determinations  of  the  courts  of  the  colony, 
giving,  In  what  they  deemed  'hard  cases,' 
a  relief  called  by  them  equitable  relief, 
though  without  the  slightest  attention  to  the 
principles  or  restraints  of  any  established 
system  of  equity  Jurisprudence.  Prior  to  the 
adoption  of  the  Constitution  the  verdict  of 
a  Jury  in  a  civil  case  possessed  no  element 
of  finality.  If  appealed  from  or  If  reviewed, 
and  such  elements  of  finality  as  then  apper- 
tained to  Jury  trials  In  civil  cases  arose  only 
ofter  at  least  two  concurring  verdicts  free 
from  error  In  law  as  well  as  from  miscon- 
duct at  the  trial,  and  to  obtain  two  such 
concurring  verdicts  three  Jury  trials  might 
be  required.  It  Is  obvious  that  this  was  a 
very  different  requirement  from  the  require- 
ment of  the  common  law  of  England  In 
this  respect,  and  upon  which  the  argument 
of  the  plaintiff  is  based.  His  contention. 
Indeed,  woflld  require  the  court  to  impute 
to  the  finding  of  a  verdict  by  a  Jury  a  finality 
prior  to  the  adoption  of  the  Constitution 
which  could,  at  least,  only  be  given  by  two 
Juries,  and  which  might  require  the  con- 
sideration of  three  Juries ;  and  this  without 
reference  to  any  action  of  King  or  of  Gen- 
eral Assembly.  As  It  Is  evident  that  the 
precedents  and  principles  of  the  common  law 
of  England  were  not  decisive  of  the  effect 
of  a  verdict  of  a  Jury  In  a  civil  case  In  Rhode 
Island  under  the  law  of  the  state  as  It  ex- 
isted at  the  adoption  of  the  Constitution, 
<3o  It  Is  equally  evident  that  the  anomalous 
and  unique  conditions  which  prevailed  here 
are  not  precedents  in  states  In  which  the 
rule  of  the  common  law  of  England  In  this 
respect  has  always  remained  In  full  force. 
Tested  even  by  the  rule  of  that  common 
law  as  authoritatively  expounded  In  the  de- 
cisions cited  from  the  Supreme  Court  of 
the  United  States,  we  are  clearly  of  the 
opinion  that  a  verdict  should  have  been 
directed  for  the  defendant  in  the  case  at 
bar,  and,  If  rendered  for  the  plaintiff,  should 
have  been  set  aside.  Nor  do  we  see  any 
lack  of  constitutional  authority  In  the  Legis- 
lature to  enact  the  statute  under  which  the 
court  has  acted,  or  In  the  action  of  the  court 
thereunder  on  the  facts  disclosed  In  the 
case  at  bar.  We  are  of  the  opinion,  further, 
that  the  plaintiff  has  not  been  deprived  of 
his  property  without  due  process  of  law, 
as  contended  by  him  on  the  record  and  at 
the  argument,  and  that  the  motion  to  vacate 
the  order  In  question  must  be  denied. 
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STEARNS,  Atty.  Gen.,  et  «L  t.  NEWPORT 
HOSPITAL. 

(Sapreme  Court  of  Rhode  Island.    Jane  29, 
1905.) 

1.  Chabities— Tbustkes— PowKBs  OP  Towns. 

Under  the  express  provisions  of  Gen.  liaws 
1896,  c.  86,  §  2,  towns  may  take,  hold,  and 
manage  real  and  personal  estate  in  trust  for 
any  charitable,  oiher  than  religious,  uses. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9l 
Cent  Dig.  Charities,  {  30.] 

2.  SAjnc— Stjpkbvision  bt  Mdnicipaiitt. 

The  capacity  given  a  municipality  by  Gen. 
Laws  1896,  c.  36,  S  2,  to  become  a  trustee  of 
a  charitable  trust  on  appointment,  does  not 
give  the  municipality  a  supervisory  jurisdiction 
over  funds  intrusted  to  other  trustees,  al- 
though such  funds  may  be  so  administered  as 
to  help  or  hinder  the  performance  of  the  duties 
of  the  manicipality,  and  the  trustees  of  such 
funds  are  not  accountable  for  the  administra- 
tion of  their  trust- to  the  municipality  ia  which 
it  Is  located. 
8.  Hospitals— Ex  Omcio  Trustees. 

A  mayor  of  a  city,  who  is  ex  officio  one 
of  the  trustees  of  a  hospital  located  in  the  city, 
but  not  under  the  supervision  of  the  city  as 
trustee,  should  exercise  his  own  judgment  and 
perform  his  duties  as  trustee  without  dictation 
from  any  other  branch  of  the  city  government. 
4.  Sams— Actions  fob  Enfobceuekt— Pab> 

TIES. 

A  mayor  of  a  city  and  ex  officio  trustee  of 
a  hospital  located  in  the  city  is  not,  as  such, 
nor  in  his  individual  capacity  as  a  citizen  ana 
taxpayer,  a  proper  party  complainant  in  a  suit 
against  the  trustees  of  the  hospital  to  correct 
alleged  abuses  of  trust  and  to  remove  such  trus- 
tees, but  the  Attorney  General  is  the  proper 
person  to  represent  the  public  in  any  judicial 
inquiry  into  the  conduct  of  the  trustees. 
6.  Chabities — Constbuotion — Chabteb  Pbo- 

VISIONB. 

A  corporation  may  generally  execute  a 
tmst  not  expressly  forbidden  by  its  charter. 
If  the  purposes  of  the  trust  are  germane  to  the 
object  stated  in  the  act  of  incorporation ;  and 
the  scope  of  an  act  establishing  a  public  char- 
ts should  not  be  constrained  by  construction 
of  its  words,  so  as  to  forbid  the  action  of  the 
trustee  corporation  in  ways  germane  to  those 
specified  in  its  charter. 

(Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Charities,  {  30.] 

6.  Sahk. 

Laws  1873,  p.  222,  constituted  certain  per- 
sons a  corporation  for  the  purpose  of  establish- 
ing and  maintaining  a  hospital  to  receive,  care 
for,  and  heal  the  "sick  or  hurt,"  and  authorized 
it  to  take  and  hold  real  and  personal  estate  for 
that  pnrpose.  Laws  1893,  p.  654,  amended  the 
act  of  1873,  so  as  to  authorize  the  corporation 
to  hold  property  and  to  apply  the  same  to  the 
support  and  maintenance  of  the  hospital,  or 
to  the  care  of  "sick,  hurt,  injured,  or  infirm 
persons."  A  will,  admitted  to  probate  after 
the  passage  of  the  original  act,  but  before  the 
passage  of  the  amendment,  bequeathed  and  de- 
vised property  to  the  hospital  in  trust  to  apply 
the  same  to  taking  care  of  "sick,  hurt,  injured, 
or  infirm  poor  persons."  Held,  that  the  hos- 
pital corporation  was  authorized  by  its  orig- 
inal charter,  and  without  the  aid  of  the  amend- 
ment, to  accept  and  administer  the  trust  de- 
clared in  the  will. 

7.  Same— PuRPo'sEs  op  Gift. 

Under  a  will  giving  property  to  a.  hospital 
corporation  in  trust  to  apply  the  same  and  the 
proceeds  and  profits  thereof  <'0  receiving,  heal- 
ing, and  taking  care  of  sicR,  hurt,  or  infirm 
poor  persons  free  of  charge  as  far  as  may  lie. 


and  declaring  that  the  object  of  the  tmst  was 
to  benefit  as  many  such  poor  persons  aa  prac- 
ticable, it  was  not  the  imperative  duty  of  the 
hospital  to  maintain  a  ward  for  the  care  of 
contagions  diseases,  and  its  failure  to  do  so  was 
not  a  breach  of  trust,  regardless  of  the  e^ect 
that  the  action  of  the  trustees  in  such  respect 
might  have  upon  the  performance  by  the  city 
in  which  the  hospital  was  located  of  the  duties 
imposed  by  Gen.  Laws  1896,  c  40,  {  13,  and 
chapter  94,  g§  15-17,  requiring  towns  to  guard 
against  the  spread  of  contagions  diseases,  and 
to  establish  quarantine  regulations,  etc 

8.  Saioc— Aduinibtbation  or  Funds— Use  op 
Capital— Discretion  op  Tbustzbs. 

Where  a  will  giving  property  to  a  hon>ital 
O0ti>oration  in  trust  to  apply  the  same  and  the 
proceeds,  issues,  and  profits  thereof  to  the  re- 
ceiving and  taking  care  of  sick  and  injured  poor 
persons  provided  that  the  object  of  the  trust 
was  to  benefit  aa  many  such  poor  persons  as 
practicable,  and  at  the  same  time  provide  a 
permanent  -source  of  aid  and  relief,  and  au- 
thorized the  employment  of  the  trust  funds  and 
property  for  the  general  support  and  main- 
tenance of  the  hospital  so  far  as  might  be  req- 
uisite to  perpetuate  the  charity  thereby  creac- 
ed,  it  was  left  to  the  judgment  of  the  trustee  to 
determine  in  the  first  instance  whether  the 
corpus  of  the  estate  might  be  used  to  meet  cur- 
rent expenses;  and  the  propriety  of  its  action 
in  a  particular  case  wonld  depend  upon  the  at- 
tendant facts. 

9.  Same. 

The  use  of  a  part  of  the  capital  in  the 
erection  of  buildings  for  the  accommodation  of 
sick  persons  was  directly  in  pursuance  of  the 
conditions  of  the  trust. 

Bill  In  equity  by  Charles  F.  Steams,  At- 
torney General,  and  others  against  the  New- 
port Hospital.  Heard  on  demurrer  and  an- 
swer.   Case  to  stand  for  hearing. 

Argued  before  DOUGLAS,  G.  J.,  and  DU- 
BOIS and  BLODGETT,  JJ. 

J.  Stacy  Brown,  for  complainants.  Darius 
Baker  and  Ratbbone  Gardner,  for  respondent. 

DOUGLAS,  0.  J.  The  defendant  is  a  cor- 
poration established  In  the  city  of  Newport, 
under  an  act  of  the  General  Assembly  passed 
February  12,  1878  (Laws  1873,  p.  222),  of 
which  tbe  first  two  sections  are  as  foUovrs: 

"Section  1.  Benjamin  Finch,  T.  Mumford 
Seabury,  George  C.  Mason,  Edward  King, 
George  A  Richmond,  R.  B.  Cranston,  Henry 
Ledyard,  Samuel  Engs,  David  King,  Austin 
L.  Sands,  Henry  B.  Turner,  William  H.  Brick- 
head,  George  S.  Engs,  and  their  associates 
who  may  be  hereafter  admitted  members  of 
the  corporation  hereinafter  created  according 
to  tbe  by-laws  thereof,  are  incorporated  and 
made  a  body  corporate  and  politic  by  tbe 
name  and  style  of  the  'Newport  Hospital,' 
for  th6  purpose  of  establishing  and  maintain- 
ing a  hospital  In  Newport  for  the  purpose  of 
receiving,  caring  for,  and  healing  tbe  sick 
or  hurt  by  accident  or  otherwise,  with  tbe 
rights  and  privileges  and  subject  to  tbe  duties 
and  liabilities  prorided  for  corporations  in 
general  by  tbe  provisions  of  chapter  138  of 
the  General  Statutes. 

"Sec.  2.  Tbe  said  corporation  may  take  and 
receive,  hold,  purchase  and  possess  real  and 
personal  estate,  to  be  used  and  improved  for 
tbe  erection,  support  and  maintenance  of  said 
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hospital  In  the  city  of  Newport:  Provided 
aat  the  Income  of  Its  real  and  i>erBonaI  estate 
together  does  not  in  any  one  year  exceed  the 
sum  of  twenty  thonaand  dollars;  and  the 
property  and  estate  of  said  corporation,  both 
real  and  personal,  shall  not  at  any  time  be 
liable  to  be  assessed  In  the  apportionment  of 
any  state  or  town  tax." 

An  act  was  passed  March  10,  1893  (Acts 
1803,  p.  554),  amending  section  2  of  this  act 
so  that  It  shonld  read  as  follows: 

"Sec.  2.  The  said  corporation  may  continue 
to  hold  all  property  heretofore  given  or  con- 
veyed to  It  and  shall  have  power  to  take  and 
bold  all  property  which  may  hereafter  be 
given  or  conveyed  to  It  for  the  purpose  of  be- 
ing Invested  for  or  in  any  way  applied  to  the 
support  and  maintenance  of  said  hospital  or 
for  the  caring  for  and  healing  cf  sick,  hurt, 
injured,  or  Inflrm  persons  In  said  Newport, 
and  to  take  and  execute  all  trusts  In  relation 
thereto,  and  to  do  all  things  appertaining  to 
the  receiving  of  property  and  estate  and  of 
applying  the  same  to  the  support  and  main- 
tenance of  said  hospital  and  to  the  care  and 
healing  of  sick,  hurt,  injured,  or  inflrm  per- 
sons that  a  natural  person  could  lawfully  do. 
And  the  property  eind  estate  of  said  corpora- 
tion, both  real  and  personal,  shall  be  exempt 
from  taxation,  provided  that  the  Income  of 
Its  real  and  personal  estate  together  does  not 
In  any  one  year  exceed  the  sum  of  fifty  thou- 
sand dollars." 

In  November,  18S2,  after  the  organization 
of  the  defendant  corporation  under  Its  char- 
ter, but  before  the  passage  of  the  foregoing 
amendment,  the  will  of  John  Alfred  Hazard 
was  admitted  to  probate  in  Newport,  and  by 
the  terms  of  said  will  the  residue  of  his  estate 
was  devised  and  bequeathed  to  the  Newjwrt 
Hospital,  its  successors  and  assigns,  forever, 
in  trust,  as  follows: 

"(1)  To  set  apart  and  invest  five  thousand 
dollars,  raising  said  sum  by  sale  of  my  real 
estate,  if  necessary,  and  pay  and  apply  the 
Income  tbereof  to  and  for  the  use  of  Samuel 
C.  Clinton  (a  man  of  color  who  bas  worked 
for  me  many  years)  as  long  as  he  shall  live. 
(2)  To  set  apart  and  invest,  also,  ten  thousand 
dollars,  raising  said  sum  by  selling  my  real 
estate,  if  needful,  and  pay  the  Income  tbereof 
to  Mrs.  Rebecca  Stanley  (daughter  of  Capt 
John  Wood,  formerly  of  said  Newport)  for 
and  during  her  natural  lite.  (S)  To  forever 
keep  in  good  order  the  monuments,  graves, 
ground,  and  fences  of  the  Easton  Burial  Lot 
on  my  farm  at  Sachuest  Beach,  in  Middle- 
town  in  said  state.  (4)  To  forever  use  and 
apply  the  whole  residue  and  remainder  of 
said  trust  property,  and  the  proceeds,  rents, 
issues,  profits  and  Income  thereof,  to  and  for 
tbc  receiving,  healing,  and  taking  care  of  sick, 
hurt,  injured,  or  infirm  poor  persons  at  said 
hospital,  free  of  charge  to  such  poor  persona 
or  patients  as  far  as  may  be,  and  under  and 
pursuant  to  such  rules  and  regulations  In  the 
premises  as  the  trustees,  directors,  or  man- 
ages of  said  hospital  may  from  time  to  time 


In  their  discretitHi  prescribe  forever,  the  ob- 
ject hereof  being  to  benefit  as  many  such  poor 
persons  as  practicable,  and  at  the  same  time 
provide  and  secure  a  permanent  source  of  aid, 
remedy  and  relief,  to  which  end  the  employ- 
ment of  said  trust  funds  and  property  for  the 
general  support  and  maintenance  of  said 
hospital  is  hereby  authorized,  so  far  as  may 
be  requisite,  to  uphold  It  and  preserve  It  and 
perpetuate  the  charity  hereby  created  and 
designed.  Said  Newport  Hospital  corpora- 
tion, and  the  trustees,  managers,  or  directors 
thereof,  shall  always  have  power  to  sell  and 
change  the  Investment  of  said  trust  property 
and  every  portion  and  parcel  thereof,  wh«i- 
ever  and  as  often  as  it  may  seem  desirable 
to  do  so,  and  to  perform  every  act  requisite 
to  effect  such  sales  and  changes,  holding  and 
investing  the  proceeds  of  every  such  sale  up- 
on and  in  conformity  to  the  trusts  herein 
declared  of  and  concerning  said  trust  prop- 
erty, and  with  continuous  power  to  sell  and 
change  Investments  as  aforesaid. 

"But  I  particularly  desire  and  recommend 
that  no  part  of  my  said  farm  in  Mlddletown 
shall  ever  be  sold,  or  in  any  way  aliened  or 
disposed  of,  except  by  lease  or  leases  for  a 
term  of  not  more  than  ten  years  each  from 
time  to  time  as  may  seem  proper.  In  case 
said  Newport  Hospital  shall  refuse  to  accept 
said  trusts,  or  If  ever,  from  any  cause.  It  can- 
not be  trustee  or  act  or  continue  to  act  as 
trustee  hereof,  or  cannot  be  compelled  to  exe- 
cute said  trusts,  then  It  Is  my  will  and  ex- 
pectation that  new  and  competent  trustees 
shall  be  substituted  and  appointed  to  take 
and  hold  said  trust  property  and  perform 
said  trusts,  and  that  the  requisite  and  ap- 
propriate proceedings  and  conveyances  shall 
be  ordered  In  the  premises  by  the  Supreme 
(jourt  of  said  state  or  other  proper  court  hav- 
ing equity  jurisdiction  In  such  matters." 

This  bill  is  brought  against  the  Newport 
Hospital  by  the  Attorney  General,  represent- 
ing the  public  as  beneficiary  under  tEe  chari- 
table trust  created  by  the  will  of  John  Alfred 
Hazard,  and  by  Patrick  J.  Boyle  In  his  capac- 
ity as  mayor  of  the  city  of  Newport,  acting 
under  the  direction  of  a  resolution  of  the  city 
council  of  said  dty,  which  instructs  him,  In 
bis  name  as  a  trustee  ex  officio  of  the  New- 
port Hospital,  or  In  the  name  of  the  city,  to 
institute  proceedings,  and  also  as  a  taxpayer 
of  the  city  of  Newport  for  himself  and  such 
other  taxpayers  as  may  join  therein.  The 
bill  recites  the  charter  of  the  defendant  and 
the  trust  provisions  of  the  will  aforesaid, 
and  alleges  that  at  the  time  of  the  probate  of 
the  will  the  Newport  Hospital  could  not  legal- 
ly take  such  a  devise  and  bequest;  that  the 
hospital  Illegally  took  possession  of  the  prop- 
erty, becoming  a  trustee  In  Its  own  wrong, 
and  has  ever  since  remained  in  the  wrongful 
possession  thereof;  that,  while  thus  in  wrong- 
ful possession,  the  respondent  bas  violated  the 
terms  of  the  trust  in  that  it  has  expended  a 
portion  of  the  principal  of  the  trust  estate; 
that  it  has  further  violated  its  trust  by  bor- 
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rowing  money  upon  tbe  security  of  tbe  prin- 
cipal of  the  trust  estate,  quoting  as  the 
foundation  of  this  charge  the  last  account 
of  the  treasurer  of  the  hospital,  and  a  state- 
ment In  a  recent  report  of  the  trustees  to 
the  effect  that  they  had  anticipated  the  fur- 
ther sale  of  land  belonging  to  the  corpus 
of  the  trust  estate  by  incurring  a  debt; 
that  by  this  use  of  tbe  principal  of  the 
estate  it  has  so  diminished  the  Income 
thereof  that  it  has  closed  a  ward  which  it 
formerly  conducted  for  the  treatment  of  con- 
tagious diseases,  and  has  refused  to  open 
said  ward,  although  requested  so  to  do  by  the 
board  of  health  of  the  city  of  Newport,  alleg- 
ing a  lack  of  funds  available  for  this  purpose; 
that  the  city  council,  relying  on  tbe  provl- 
slons  of  the  Hazard  trust  to  secure  treatment 
of  Indigent  persons  suffering  from  contagious 
diseases,  have  made  no  other  provision  there- 
for, and  that  there  is  therefore  no  means  of 
caring  for  such  persons;  that  the  continued 
expenditure  of  tbe  principal  of  the  trust  es- 
tate, and  the  assumption  of  obligations  in 
anticipation  of  the  sale  of  land  which  is 
a  part  of  the  corpus  of  the  trust  estate, 
will  ultimately  result  In  its  extinction;  that 
tbe  hospital  has  received  from  taxpayers 
of  the  city  of  Newport  moneys  amounting 
to  upwards  of  $100,000  for  the  endowment 
of  free  beds  for  tbe  use  of  poor  persons 
suffering  both  from  contagious  and  nonconta- 
gious diseases;  and  that  these  funds  have 
been  so  negligently  invested  that  there 
are  now  no  free  beds  for  contagions  cases. 
Tbe  relief  asked  for  is  an  accounting  of 
the  dealings  of  the  respondent  with  the 
trust  estate,  an  injunction  against  the  ex- 
penditure of  any  more  of  the  principal 
of  the  trust  estate,  a  schedule  of  tbe  bat- 
ance  and  securities  held  by  it  for  the  bene- 
fit of  tbe  trust,  and  a  list  of  all  notes,  mort- 
gages, and  other  obligations  incurred  by  the 
respondent  and  chargeable  to  the  trust  estate, 
and,  finally,  the  appointment  of  new  and  com- 
petent trustees  under  the  will  of  John  Alfred 
Hazard.  The  respondent  has  filed  a  demur- 
rer to  the  bill,  on  the  ground  that  Patrick  J. 
Boyle,  in  his  several  capacities.  Is  not  a  prop- 
er party  to  this  suit,  and  has  also  answered, 
denying  certain  allegations  of  fact  and  claim- 
ing certain  defences  in  law. 

The  questions  of  law  raised  are:  (1)  Is 
Patrick  J.  Boyle,  in  his  capacity  as  mayor 
of  the  city  of  Newport  and  ex  officio  trustee 
of  the  Newport  Hospital,  or  individually  as  a 
taxpayer  of  the  city,  for  himself  and  other 
taxpayers,  a  proper  party  complainant  to 
this  bill?  (2)  Was  the  respondent,  the  New- 
port Hospital,  at  the  time  of  the  probate  of 
the  will  of  John  Alfred  Hazard,  in  November, 
1882,  competent  to  take  the  residue  of  the 
estate  of  said  John  Alfred  Hazard  under  said 
will,  and  to  administer  the  trusts  thereof, 
and  is  It  now  competent  so  to  do?  (3)  Is 
the  respondent  as  trustee  under  the  will  of 
John  Alfred  Hazard,  under  obligation  to  open 
and  maintain  a  wai-d  of  its  hospital  for  the 


treatment  of  poor  persons  suffering  from 
contagious  diseases,  and  can  the  city  of  New- 
port, by  reason  of  the  existence  of  said  trust, 
transfer  to  tbe  respondent  the  duty  which 
rests  upon  It  as  a  municipality  to  care  for 
poor  i>er8ons  suffering  from  contagious  dis- 
eases? (4)  Are  the  allegations  as  to  the 
use  by  tbe  respondent  of  moneys  given  to  it 
for  the  endowment  of  free  beds  relevant  to 
any  issue  raised  in  the  cause  or  to  the  relief 
asked  for  by  tbe  bill?  (5)  Have  the  acts  of 
the  trustees  of  the  respondent,  as  alleged  in 
the  bill,  created  the  resulting  contingency, 
under  tbe  will  of  John  Alfred  Hazard,  calling 
for  tbe  appointment  of  new  and  competent 
trustees?  Several  of  these  questions  are  bas- 
ed partly  upon  new  matter  introduced  by  the 
answer,  and  cannot  strictly  b«  considered  as 
upon  demurrer.  They  have,  however,  been 
argued  before  us,  and  may  be  considered  as  if 
they  bad  been  raised  by  exceptions  to  these 
parts  of  tbe  answer. 

1.  Tbe  first  question  must  be  decided  in 
tbe  negative.  The  complainant's  counsel  ar- 
gues that  a  municipal  corporation,  being 
charged  with  the  duty  of  caring  for  tbe 
poor,  is  competent  to  bold  in  trust  funds 
given  to  it  for  that  purpose,  citing  Lawreooe 
County  V.  Leonard,  83  Pa.  206;  In  re  Robin- 
son's Estate,  63  Cal.  622;  Webb  v.  Neal,  5 
Allen,  575;  Pblladelpbla  v.  Elliott,  3  Rawle, 
170.  The  law  is  undoubtedly  so  in  this 
country  (2  Dillon,  Munic.  Corp.  (  567).  but 
tbe  citation  of  authorities  is  quite  unneces- 
sary in  this  case,  as  our  statute  provides  that 
"towns  may  take,  purchase  and  hold  real  and 
personal  estate,  and  alienate  and  convey  tbe 
same:  and  may  also  take,  hold  and  manage  the 
same  in  trust  for  any  charitable  other  than 
religious  uses."  Gen.  Laws  1896,  c.  36,  !  2. 
But  this  capacity  to  become  trustee  upon  ap- 
pointment gives  the  city  no  supervisory  Juris- 
diction over  funds  intrusted  to  other  trustees, 
though  such  funds  may  be  so  administered 
as  to  help  or  binder  the  performance  of  the 
duties  of  the  municlpaitty.  The  Newport 
Hospital  Is  not  accountable  for  its  adminis- 
tration of  the  Hazard  trust  to  the  city  of 
Newport,  and  tbe  mayor,  as  one  of  tbe  trus- 
tees of  tbe  hospital,  should  exercise  "his  own 
Judgment  In  tbe  performance  of  his  duties 
upon  the  board,  without  dictation  from  any 
other  branch  of  the  city  government. 

It  is  not  argued  that  his  appearance  in 
either  of  bis  other  capacities  can  be  sustain- 
ed. It  Is  a  novel  situation  for  a  trustee  of  a 
public  charity  to  appear  In  this  court  as 
complainant  against  himself  and  his  co- 
trustees, alleging  that  they  have  abused  their 
trust  and  ought  to  be  removed.  As  a  citizen 
and  taxpayer,  he  has  no  standing  in  this 
cause.  Tbe  trust  was  not  intended  to  benefit 
him  by  diminishing  his  private  charities  or 
public  burdens.  Incidentally  It  may  have 
that  result,  but  the  Intention  of  the  founde>- 
was  to  Increase  the  comfort  of  tbe  poor  and 
sick,  not  to  substitute  his  aid  for  the  bene- 
fits which  they  could  already  claim  nnder 
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the  la  TV.  There  Is  no  limitation  in  the  dec- 
laration of  trust  to  tlie  benefit  of  poor  people 
who  hare  a  settlement  in  the  city  of  Newport 
and  are  entitled  to  the  care  of  the  city.  The 
bounty  of  the  testator  may  be  extended  to 
aliens  and  sojourners,  as  well  as  to  citizens, 
if  the  trustees  of  the  hospital  choose  to  re- 
ceive such  "sick,  hurt,  injured,  or  infirm  poor 
persons"  into  their  institution,  and  the  ex- 
pense of  the  care  of  such  persons  may  ex- 
haust the  whole  revenue  of  the  trust  The 
trust  is  a  public  one,  and  the  Attorney  Gen- 
eral is  the  proper  person  to  represent  the 
public  In  any  Judicial  inquiry  into  the  con- 
duct of  the  trustee  in  administering  It  Tu- 
dor on  Charities  (3d  Ed.)  323.  In  Burbank  v. 
Burbank,  152  Mass.  254,  25  N.  E.  427,  9  L. 
R,  A.  748,  the  court  say:  "This  duty  of 
maintaining  the  rights  of  the  public  is  vested 
in  the  commonwealth,  and  It  is  exercised 
here,  as  in  England,  by  the  Attorney  Gen- 
eraL"  To  the  same  effect  are  Green  v. 
Blackwell  (N.  J.  Ch.)  35  Atl.  375;  Nelson  v. 
Cushing,  2  Cush.  519;  Ass'n  for  Relief  of 
Indigent  Females  ▼.  Beekman,  21  Barb. 
565. 

The  demurrer  to  the  Joinder  of  Patrick  J. 
Boyle  in  any  of  his  said  capacities  as  com- 
plainant in  this  bill  must  be  sustained. 

2.  The  second  question  must  be  answered 
in  the  affirmative.  The  objects  of  the  hospi- 
tal are  similar  to  those  contemplated  by  the 
trust  The  difference  between  the  language 
of  the  charter,  as  originally  passed,  and  of 
the  wilt,  is  slight.  The  hospital  Is  to  care 
for  the  sick  and  hurt.  The  will  provides  for 
the  sick,  hurt,  injured,  and  infirm.  The 
scope  of  an  act  establishing  a  public  charity 
Is  not  to  be  constrained  by  construction  of  its 
words,  so  as  to  forbid  the  action  of  the 
corporation  in  ways  germane  to  those  sped- 
lied  in  Its  charter.  It  is  no  violent  inter- 
pretation of  language  to  Include  infirm  per- 
sons among  sick  and  hurt,  and  the  decision 
in  any  particular  case,  whether  the  Infirmity 
of  an  applicant  for  care  amounts  to  sickness 
or  hurt,  may  fairly  be  left  to  the  decision  of 
the  officers  of  the  corporation.  The  law 
allows  the  broadest  interpretation  of  the 
powers  of  a  charitable  corporation  when  the 
qaestion  is  as  to  the  inclusion  of  objects  who 
need  its  aid. 

A  corporation  may  generally  execute  a 
trust  not  expressly  forbidden  by  Its  charter, 
if  the  purposes  of  the  trust  are  germane 
to  the  objects  stated  in  the  act  of  incorpora- 
tion. In  Vldal  V.  Girard's  Executors,  43  U. 
S.  127, 189,  H  L.  Ed.  205,  the  Supreme  Court 
of  the  United  States  hold  that  there  Is  no 
objection  In  point  of  law  to  a  corporation 
taking  property  upon  a  trust  not  strictly 
within  the  scope  of  the  expressed  purposes 
of  Its  institution,  but  collateral  to  them. 
In  Jones  v.  Habersham,  107  IT.  S.  174,  2  Sup. 
Ot  330,  27  L.  Ed.  401,  the  same  court  say: 
"A  corporation  may  hold  and  execute  a  trust 
for  charitable  objects  In  accord  with  or  tend- 
ing to  promote  the  purposes  of  its  creation. 


although  such  as  it  might  not  by  its  char- 
ter or  by  general  laws,  have  authority  Itself 
to  establish  or  spend  its  corporate  funds  for." 
In  De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36,  it 
Is  held  that  only  the  state  can  interfere  to 
question  the  holding  of  trust  funds  by  a  cor- 
poration of  a  value  l>eyond  the  amount  allow- 
ed by  its  charter,  citing  Perry  on  Trusts, 
{  45;  Bogardus  t.  Trinity  Church,  4  Snndf. 
Ch.  633;  Wade  v.  Am.  Col.  Soc,  7  Smedes 
&  M.  663,  45  Am.  Dec.  324.  And  it  Is  said, 
further:  "This  court,  which  will  not  suffer 
a  trust  to  fall  for  want  of  a  trustee,  will 
uphold  a  trust  for  a  reasonable  time,  when 
necessary,  in  order  to  enable  the  trustee  to 
obtain  the  requisite  authority  to  take  and 
execute  it,"  citing  Bridges  v.  Pleasants,  39 
N.  C.  26,  30,  44  Am.  Dec.  94;  Inglls  v.  Trus- 
tees of  Sailors  Snug  Harbor,  3  Pet.  115.  7 
L.  Ed.  617.  Other  case;  to  the  same  general 
purport  are  cited  by  the  defendant's  counsel, 
e.  g..  Philips  Academy  v.  King,  12  Mass. 
540,  approved  in  Inhabitants  of  First  Parish 
V.  Cole,  3  Pick.  232;  Sohier  v.  St.  Paul's 
Ch.,  12  Mete.  250;  Wetmore  v.  Parker,  52 
N.  Y.  450;  Kerr  v.  Dougherty,  59  How.  Prac. 
44. 

The  counsel  for  the  complainant  cites  no 
case  or  authority  to  the  contrary.  The  ref- 
erence which  he  makes  to  5  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  922,  Is  directly  against 
his  contention.  The  author  of  the  article 
says  In  that  place:  "While  It  may  be  some- 
what doubtful  whether  a  corporation  could 
stand  seized  to  a  charitable  use  prior  to 
the  statute  43  Ellz.,  It  is  now  well  settled 
that  a  corporation  may  act  as  trustee,  if  the 
trust  be  not  repugnant  to  or  inconsistent 
with  the  purposes  of  its  organization." 

We  conclude,  therefore,  that  the  Newport 
Hospital  was  amply  competent  to  accept 
and  administer  the  charitable  trust  declared 
in  the  will  of  John  Alfred  Hazard  under 
the  provisions  of  its  original  charter,  with- 
out the  aid  of  the  amendment 

3.  The  third  question  is  not  directly  ar- 
gued by  the  complainant's  counsel,  but  the 
Inability  of  the  hospital  to  continue  Its  care 
of  contagious  diseases  is  cited  by  him  as 
proof  that  It  has  wasted  the  trust  funds  com- 
mitted to  its  care.  It  cannot  be  success- 
fully maintained,  under  the  terms  of  the 
wilt,  that  it  is  the  imperative  duty  of  the 
trustee  to  maintain  such  a  ward.  The  widest 
reasonable  discretion  is  given  to  the  hospi- 
tal in  the  application  of  the  trust  fund  to 
the  relief  of  the  beneficiaries.  It  may  well 
appear  that  the  object  of  the  gift,  which 
the  testator  declares  to  be  "to  benefit  as 
many  such  poor  persons  as  practicable," 
can  be  attained  most  successfully  by  ex- 
cluding persons  afflicted  with  contagious  dis- 
eases, and  the  trustee  must  decide  whether 
such  is  the  case  at  all  times  while  the  trust 
continues.  An  erroneous  decision  of  such  a 
question  would  not  in  any  event  constitute 
a  breach  of  trust. 

It  is  of  no  importance.  In  this  connection. 


Digitized  by  VjOOQIC 


136 


62  ATLANTIC  REPORTER. 


<M& 


what  effect  this  action  of  the  trustees  has 
bad  upon  the  performance  by  the  city  of 
Newport  of  Its  duties  Imposed  by  Gen.  Laws 
1896,  c.  40,  8  18.  and  chapter  94,  IS  15-17. 
The  duty  of  the  city  Is  fixed  by  law.  The 
discretion  of  the  hospital  depends  upon  the 
terms  of  the  will. 

4.  The  allegation  of  the  bill  to  which  the 
fourth  question  relates  is  that  the  respondent 
had  received  contributions  from  charitable 
persons  for  the  establishment  of  free  beds 
In  the  hospital,  and  has  expended  portions  of 
the  capital  of  the  Hazard  trust  fund  in  mak- 
ing up  deficiencies  in  the  income  of  the  free 
bed  fund.  It  is  alleged,  further,  that  such  de- 
ficiencies were  caused  by  mismanagement  of 
the  free  bed  fund.  Obviously  the  latter  in- 
quiry is  foreign  to  the  scope  of  this  bill. 
We  are  here  concerned  with  the  respondent 
only  In  its  administration  of  the  Hazard 
trust.  The  appropriation  of  some  portion  of 
the  capital  of  the  Hazard  fund  to  the  cur- 
rent expenses  of  the  hospital  is  the  principal 
ground  urged  against  the  conduct  of  the 
trustee. 

It  Is  argued  by  the  complainant's  counsel 
that  the  will,  by  fair  implication,  requires 
that  the  capital  of  the  fund  shall  be  preserved 
in  perpetuity,  and  that  any  expenditure  out 
of  the  fund  beyond  the  Income  thereof  is  a 
breach  of  trust  which  Invokes  the  Inter- 
position of  the  court  To  this  It  is  replied 
that  there  is  no  express  limitation  of  the 
power  of  the  trustee  to  expend  the  capital 
In  the  words  of  the  will ;  that  It  Is  forever  to 
use  and  apply  "the  whole  residue  and  remain- 
der of  said  trust  property,"  as  well  as  "the 
proceeds,  rents.  Issues,  profits,  and  Income 
thereof  for  the  purposes  of  the  trust;  and 
that  the  object  being  "to  benefit  as. many 
such  poor  persons  as  practicable,  and  at  the 
same  time  to  provide  and  secure  a  permanent 
source  of  aid,  remedy,  and  relief,"  the  fur- 
ther provision,  "to  which  end  the  employ- 
ment of  said  trust  funds  and  property  for  the 
general  support  and  maintenance  of  said 
hospital  is  hereby  authorized,  so  far  as  may 
be  requisite,  to  uphold  it  and  preserve  It  and 
perpetuate  the  charity  hereby  created  and  de- 
signed," is  a  sufficient  authority  to  the  trustee 
to  expend  part  of  the  capital.  If,  in  Its  opin- 
ion, such  expenditure  is  desirable.  We  do 
not  find  In  the  provisions  of  the  will  either  a 
definite  prohibition  or  a  plenary  license  on 
this  subject  The  testator  desired  that  the 
trust  he  created  should  continue  indefinitely, 
and  he  also  hoped  that  it  would  be  so  man- 
aged as  to  do  the  most  possible  good.  It  is 
very  evident  that  any  habitual  encroachment 
upon  the  principal  of  the  fund  would  tend  to 
defeat  the  object  of  the  testator  with  respect 
to  Its  perpetuity.  But  It  Is  also  conceivable 
that  in  stress  of  necessity  a  portion  of  the 
capital  might  be  usefully  employed  even  In 
tbe  defraying  of  current  expenses,  and  the 
fund  again  be  restored  by  accumulation  of  in- 
<-orae  after  the  exigency  bad  passed.  Here 
iigain,  in  tbe  first  instance,  the  Judgment  of 


tbe  trustee  must  determine  Ita  conduct  Tbe 
answer  denies  many  of  the  allegations  of  fbe 
bill  in  this  regard,  and  the  determination  of 
the  question,  as  applied  to  the  past  adminis- 
tration of  the  trustee,  must  be  left  until  the 
issues  of  fact  are  made  up  and  evidence  haa 
been  taken  upon  them.  We  may  say,  how- 
ever, at  the  present  time,  that  the  use  of  a 
part  of  the  capital  in  the  erection  of  buildings 
for  the  accommodation  of  sick  persons  is,  in 
our  opinion,  directly  in  pursuance  of  tbe  con- 
ditions of  the  trust  If  no  income  In  money 
is  derived  from  the  funds  which  have  been 
paid  for  the  buildings,  the  use  of  tbe  build- 
ings takes  the  place  of  such  income. 

As  neither  the  demurrer  nor  the  legal  de- 
fenses set  up  by  the  answer  are  to  the  whole 
bill,  the  questions  as  to  tbe  conduct  of  the 
trustee,  which  take  tbe  form  of  issues  of 
fact  remain  for  consideration.  If  the  At- 
torney General  desires  to  controvert  the  as- 
sertions of  tbe  respondent,  and  shall  file  a 
replication  within  20  days,  evidence  may  be- 
taken on  these  issues,  and  the  case  will  pro- 
ceed; otherwise,  It  will  stand  for  hearine 
upon  bill  and  answer. 


ROBBINS  V.  BANGOR  RT.  &  ELBOTRIO 
CO. 

(Supreme  Judicial  Court  of  Maine.    Nov.  20. 
1005.) 

1.  Waters— Public  Watkb  Sufplt— Rights 

vndeb  contkact. 
The  promoters  of  a  water  company  con- 
tracted witli  the  town  for  water  for  municipal 
purposes.  The  contract  provided  that  the  pro- 
moters should  organize  a  corporation  to  wbidi 
the  contract  should  be  assigned.  It  was  also- 
provided  in  the  contract,  among  other  things, 
that  '  the  rates  for  water  us^  in  dwelling 
houses  shall  not  exceed  the  following:  For 
each  dwelling  house  containing  a  family  of  not 
more  than  four  persons,  with  one  faucet  for 
use  within  the  tenement,  five  dollars  per  an- 
num ;  for  each  additional  person  in  the  family, 
fifty  cents  per  annum ;  for  the  first  wash  hand 
basin  set,  two  dollars  per  annum ;  for  each  ad- 
ditional hand  basin,  one  dollar  per  annum ;  for 
one  bathing  tub,  three  dollars  per  nnnum ;  for 
one  additional  bathbg  tub,  one  dollar  per  an- 
num ;  for  one  water-closet  three  dollars  per  an- 
num ;  for  each  additional  water-closet  one  dol- 
lar per  annum ;  for  a  dwelling  house  occupied 
by  two  or  more  families,  each  family  to  pay 
three-quarters  of  the  above  rate  per  annum. 
The  corporation  thus  provided  for  was  organ- 
ized, accepted  the  assignment,  and  assumed  and 
agreed  to  perform  all  tbe  duties  and  obligations 
which  the  promoters  had  agreed  to  perform,  ac- 
cording to  the  terms  of  tlie  contract  The  cor- 
poration built  a  system  of  waterworks  and  en- 
tered upon  the  business  of  supplying  water  to  the 
town  under  its  contract,  and  to  the  inhabitants 
for  power  and  for  domestic  purposes.  It  char- 
ged annual  or  flat  rates,  payable  semiannnally 
in  advance,  for  the  supply  of  water  to  dwelling 
houses,  according  to  the  terms  of  the  promoter's 
contract,  and  to  hotels,  l>oarding  houses,  and 
other  buildings,  at  other  varying  amounts.  All 
the  franchises  and  other  property  of  the  water 
company  have  now  come  to  the  defendant.  Be- 
fore this  petition  was  brought,  the  corporation 
owning  the  plant  revised  its  schedule  of  rates, 
and  thereafter  charged  customers  meter  rates, 
monthly,  for  all  water  services,  except  to  "dwell- 
ing houses  containing  families,"  tbe  rates  for 
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which  were  left  unchanged.  The  corporation 
then  classified  the  petitioner's  honae  as  a  board- 
ing bouse,  and  for  tiiat  reason,  and  also  because 
of  an  alleged  waste  of  water,  put  in  a  meter, 
and  thereafter  charged  the  petitioner  with  meter 
rates.  The  petitioner,  claiming  the  buildinc 
to  be  a  "dwelling  house  containing  a  family, 
declined  to  pay  at  meter  rates,  but  tendered  the 
full  amount  due  according  to  the  flat  rates  for 
dwelling  houses.  Thereupon  the  compiuiy  shut 
off  the  water. 

UiK>n  a  petition  for  mandamus,  praying  for 
restoration  of  the  service,  it  is  held: 

While  a  t^wn  is  not  an  agent  of  the  individ- 
ual citizens,  and  authorized  to  make  contracts 
binding  upon  them  personally,  yet  when  a  per- 
son or  corporation,  as  a  consideration,  or  even  as 
a  mere  inducement  for  the  making  of  a  hydrant 
contract  with  a  town  for  fire  purposes,  engages 
to  supply  water  to  the  inhabitants  at,  rates  not 
exceeding  certain  specified  sums,  and  so  obtains 
the  contract  and  its  benefits,  the  contractor  is 
under  obligations  to  fulfill  the  agreement  as  to 
services  and  rates  to  individual  water  takers. 

2.  Sake— Contract  of  Pbouotebs. 

If  a  corporation  expressly  or  impliedly 
adopts  a  contract  made  by  its  promoters,  and 
thereby  obtains  its  benefits,  it  must  take  it  with 
its  obligations  and  burdens.  It  must  do  'what 
the  promoters  agreed  to  do,  and  so  must  all 
its  successors,  taking  its  property  rights  and 
franchises  by  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  vol   12, 
Cent.  Dig.  Corporations,  {  1790.] 

3.  Mandamus— When  Lies. 

Mandamus  lies  by  an  individual  to  compel 
a  water  company  which  is  a  public  service 
corporation  to  supply  water  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Mandamus.  §  289.] 

4.  Watebs— Water   Companies— Rates. 

A  public  service  corporation  may  adopt 
reasonable  rules  and  regulations  for  the  conduct 
of  its  business,  to  which  individual  water  takers 
mudt  conform.  It  may  require  payment  for  a 
reasonable  time  in  advance,  and  It  may  cut 
off  water  from  a  customer  who  refuses  or 
neglects  to  pay  reasonable  rates. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  I  276.] 

5.  Same— Change  or  Schedcle. 

.  A  public  service  corporation  may  revise  or 
change  its  schedule  of  rates,  if  no  contract  pre- 
vents, provided  that  the  new  rates  are  reason- 
able and  do  not  discriminate.  Within  these 
limitations  a  water  company  may  change  from 
an  annual  or  flate  rate  to  a  meter  rate. 

6.  Same— Watek  Meters. 

In  case  of  unnecessary  waste,  a  water  com- 
pany may  apply  a  meter  and  charge  reasonable 
meter  rates. 

7.  Sams  —  Water  Contract  —  Dwelling 
House. 

A  house  occupied  as  a  place  for  carrying  on 
the  business  of  keeping  boarders,  although  while 
prosecuting  the  business,  and  as  a  means  of 
prosecuting  the  business,  the  occupant  and  his 
wife  and  children  live  in  the  house  also,  is  not 
a  "dwelling  house  containing  a  family,"  within 
the  meaning  of  a  water  contract  fixing  a  rate 
for  dwelling  houses  containing  families,  but  is 
a  boarding  house. 
&  Same. 

Under  this  definition  the  court  finds  that 
the  plaintiff's  house  was  not  "a  dwelling  house 
ooDtaining  a  family,"  within  the  meaning  of 
tile  contract,  and  his  petition,  based  upon  that 
contention,  must  be  dismissed. 
0.  Same— Reasonableness  of  Rates. 

The  petition  in  this  case  is  not  framed  to 
raise  the  question,  nor  are  there  sufficient  data 
shown  to  enable  the  court  to  determine,  whether 
the  meter  rates  charged  to  the  petitioner  for 


the  house  as  a  boarding  house  are  excessive 
or  not.  Nor  does  the  court  say  that  the  rates 
which  the  defendant  demands  are  or  are  not 
unjust,  by  reason  of  unlawful  discrimination  in 
the  classification  made  by  it,  and  in  the  charges 
made  to  the  several  classes ;  nor  that  the  de- 
fendant has  or  has  not  the  right  to  demand  as 
much  of  the  petitioner  as  it  does  for  the  unpaid 
water  service. 
(Official.) 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County,  at  Lew. 

Petition  of  Chester  W.  Robblns  for  writ  of 
mandamns  to  the  Bangor  Railway  &  Electric 
Company.  Case  reported,  and  petition  dis- 
missed. 

Petition  for  a  writ  of  mandamus  to  require 
the  defendant  company  to  fumisb  water  to 
the  petitioner  at  a  house  owned  by  blm  in 
Old  Town  and  occupied  by  a  tenant.  Heard 
upon  the  petition  and  answer,  as  upon  an 
alternative  writ  and  return,  and,  at  the  con- 
clusion of  the  evidence,  the  case  was  reported 
to  the  law  court  for  "a  determination  as  to 
whether  a  peremptory  writ  of  mandamus 
shall  issue  or  the  petition  be  dismissed." 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, POWERS.  PEABODY,  and  SPEAR,  JJ. 

Clarence  Scott,  for  petitioner.  E.  0.  Ry- 
der, for  defendant 

SAVAGE,  J.  Petition  for  a  writ  of  man- 
damus to  require  the  defendant  company  to 
furnish  water  to  the  petitioner  at  a  house 
owned  by  him,  and  occupied  by  a  tenant  in 
Old  Town.  The  case  was  heard  upon  the 
petition  and  answer,  as  upon  an  alternative 
writ  and  return,  and,  at  the  conclusion  of  the 
evidence,  the  case  was  reported  to  this  court 
for  Its  "determination  as  to  whether  a  per- 
emptory writ  of  mandamus  shall  issue,  or  the 
petition  be  dismissed.  Some  technical  ques- 
tions of  procedure  and  pleading  have  been 
argued,  but  as  the  case  comes  up  on  report, 
it  Is  unnecessary  to  consider  them.  Plllsbury 
V.  Brown,  82  Me.  450,  19  Atl.  858,  0  L.  R.  A. 
94;  Elm  City  Club  v.  Howes,  92  Me.  211, 
42  Atl.  392;  Rush  v..  Buckley,  100  Me.  822,  61 
Atl.  774. 

The  essential  facts  are  these:  On  October 
16,  1889,  Laugh  ton  &  Clergue  were  pro- 
moters of  a  water  company  to  be  incorporated 
in  Old  Town.  In  fact  the  organization  had 
been  partly  perfected  at  that  time,  but  the 
approval  of  the  certificate  of  incorporation  by 
the  Attorney  General  was  not  given  until 
October  24, 1889.  October  12,  the  inhabitants 
of  Old  Town,  in  town  meeting  assembled, 
appointed  a  committee  to  make  a  contract 
with  "Laughton  &  c'lergue,  or  such  corpora- 
tion as  Laughton  &  Clergue  may  organize, 
or  with  any  other  party  or  parties,  to  furnish 
and  supply  the  town  of  Old  Town  with  water 
for  proper  municipal  purposes."  October 
16th,  the  committee,  acting  for  the  town, 
entered  into  a  contract  with  Laughton  & 
Clergue  which  provided  that  Laughton  A 
I  Clergue  should  organize  a  corporation,  which 
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should  accept  an  assignment  of  the  contract 
and  nudertake  to  cariy  It  out  In  the  con- 
tract the  promoters  also  agreed,  among  other 
things,  to  put  In  60  hydrants  for  the  use  of 
the  town  for  fire  purposes  for  a  rental  named, 
and  to  be  paid  by  tbe  town.  They  also 
agreed  to  furnish  water  for  a  display  foun- 
tain, and  for  certain  other  public  purposes. 
The  fifth  paragraph  of  the  contract  reads  as 
follows: 

"Said  first  party  (the  promoters)  agrees 
that  the  rates  for  water  used  In  dwelling 
bouses  shall  not  exceed  the  following:  For 
each  dwelling  house  containing  a  family  of 
not  more  than  four  persons,  with  one  faucet 
for  use  within  tbe  tenement,  five  dollars  per 
annum;  for  each  additional  person  in  tbe 
family,  fifty  cents  per  annum;  for  the  first 
wash  band  basin  set,  two  dollars  per  annum ; 
for  each  additional  hand  basin,  one  dollar  per 
annum;  for  one  bathing  tub,  three  dollars 
per  annum;  for  each  additional  bathing  tub, 
one  dollar  per  annum;  for  one  water-closet, 
three  dollars  per  annum ;  for  each  additional 
closet,  one  dollar  per  annum ;  for  a  dwelling 
bouse  occupied  by  two  or  more  families,  each 
family  to  pay  tbree-fourtbs  of  the  above  rate 
per  annum." 

Thereupon  Laughton  &  Glergue  completed 
tbe  organization  of  the  corporation  known  as 
tbe  Penobscot  Water  &  Power  Company,  to 
which  they  assigned  the  contract.  Tbe  cor- 
poration accepted  the  assignment  and  as- 
sumed and  agreed  to  perform  "all  the  duties 
and  obligations  by  said  Laughton  &  Clergue 
to  be  performed  according  to  the  terms  of 
said  contract."  Among  the  corporate  pur- 
poses of  the  Penobscot  Water  &  Power  Co. 
was  "the  construction  of  waterworlis  and 
laying  of  pipes  In  any  place  or  places,  and 
buying,  selling,  or  leasing  of  water."  The 
corporation  built  a  system  of  waterworks  in 
Old  Town,  and  entered  upon  the  business  of 
supplying  water  to  the  town  under  Its  con- 
tract and  to  the  Inhabitants  for  power  and 
for  domestic  purposes.  Annual  or  flat  rates 
were  fixed  by  the  corporation  payable  semi- 
annually. In  advance,  for  the  supply  of  water 
to  dwelling  houses  according  to  the  terms 
of  the  Laughton  &  Clergue  contract,  and  to 
hotels,  boarding  bouses,  and  other  buildings 
and  places  at  other  and  varying  amounts. 

June  1,  1891,  the  Penobscot  Water  & 
Power  Company  conveyed  all  its  franchises 
and  other  property  to  the  Public  Works  Com- 
pany, by  which  they  were  conveyed,  April  7, 
1905,  to  the  defendant  corporation.  Tbe 
business  of  supplying  water  to  the  town  or 
city  of  Old  Town  has  been  carried  on  continu- 
ously by  these  corporations  in  succession  to 
the  present  time.  And  the  water  system  re- 
ferred to  has  been  tbe  only  source  of  public 
water  supply  for  tbe  city  or  its  inhabitants 
during  all  this  time. 

About  the  beginning  of  the  year  1903,  the 
Public  Woi*s  Company,  then  owning  the 
plant,  revised  and  changed  its  schedule  of 
rates,  and  thereafter  charged  customers  ac- 


cording to  tbe  new  schedule.  For  water 
supplied  to  dwelling  bouses  containing  fami- 
lies tbe  rates  were  left  unchanged,  being 
the  same  annual  amounts  provided  for  in  tbe 
Laughton  &  Clergue  contract.  All  other 
services  were  metered,  and  were  charged  for 
monthly,  according  to  the  amoimt  of  water 
supplied.  The  charge  for  water  used  for 
power  was  11  cents  for  the  first  10,000  cubic 
feet,  8  cents  for  tbe  second  10,000  feet  and  6 
cents  per  10,000  feet  for  ail  water  In  excess 
of  20,000  feet  in  each  month.  For  all  other 
metered  service,  including  hotels  and  board- 
ing houses,  tbe  charge  was  25  cents  per  100 
feet  for  the  first  2,000  feet,  20  cents  per  100 
feet  for  the  second  2,000  feet,  and  15  cents  per' 
100  feet  for  all  water  In  excess  of,  4,000  feet 
In  each  month. 

The  petitioner,  an  inhabitant  of  Old  Town, 
owned  a  bouse  on  Main  street,  which  was 
piped  for  water,  and  connected  with  tbe 
water  company's  mains.  Tbe  bouse  was  oc- 
cupied from  time  to  time  by  tenants,  who 
kept  boarders.  From  the  outset  down  to 
1904,  this  house  was  classed  as  a  dwelling 
bouse,  and  the  company  charged  and  the 
petitioners  paid  tbe  annual  flat  rates  for 
dwelling  bouses,  which  were  named  In  the 
Laughton  &  Clergue  contract.  In  tbe  later 
years,  tbe  tenant's  own  family  consisted  of 
five  persons.  The  number  of  boarders  varied, 
but  was  estimated  by  tbe  company.  The  com- 
pany charged  and  the  petitioner  paid  for  15 
persons  in  the  family,  boarders  and  all.  $5 
semiannually.  In  1902  or  1903,  a  water 
closet  was  put  into  the  house  for  which  tbe 
petitioner  paid  at  tbe  rate  of  $5  per  annum. 
Prior  to  January,  1904,  tbe  company  com- 
plained to  tbe  owner  of  waste  of  water, 
through  defects  in  piping  and  plumbing.  It 
also  claimed  that  the  house  should  properly 
be  classed  as  a  boarding  house  and  pay  ac- 
cording to  the  meter  rates  established  for 
boarding  houses.  About  tbe  beginning  of 
1904  tbe  company  notified  the  petitioner  of  its 
Intention  to  put  in  a  meter.  A  meter  was  put 
In  April  6,  1904.  In  May  following,  a  bill 
was  rendered  to  the  petitioner  for  fiat  rates 
from  January  1,  1904  to  April  1,  1904,  and 
for  3,003  feet  of  water  in  April,  at  meter  rates 
for  boarding  bouses.  Prom  that  time  on  the 
petitioner  was  charged  at  meter  rates.  He 
declined  to  pay.  and  on  September  10,  1904, 
the  company  shut  the  water  ofT.  There  was 
then  due,  according  to  its  rates,  the  sum  of 
$23.71  for  water  from  January  1,  1904.  Both 
before  and  after  tbe  water  was  shut  oft  the 
pfetltioner  tendered  the  full  amount  due  ac- 
cording to  tbe  flat  rates  for  dwelling  houses, 
and  now  otters  to  pay  tbe  same.  He  prays 
that  the  company  be  commanded  to  restore 
his  service. 

Upon  these  facts,  concerning  which  there  is 
little  dispute,  the  defendant  contends  that  the 
petitioner  is  not  entitled  to  mandamus 
against  It,  as  a  matter  of  law.  It  says  that 
the  petitioner's  riirhts.  If  any,  rest  in  contract, 
and,  80  far  as  alleged  in  tbe  petition.  In  the 
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Lanshtoo  ft  Clergae  contract,  that  tbe  con- 
tract was  made  by  the  town,  and  that  the 
petitioner  was  not  a  party  to  it,  or  in  any 
prlTity  with  the  parties,  and  that  mandamus 
will  not  lie  to  enforce  contractual  duties  In 
any  event.  Furthermore,  It  is  argued  that 
tbe  defendant  is  not  bound  by  the  Laughton 
ft  Clergue  contract.  We  will  consider  the 
last  proposition  first. 

It  is  not  necessary  to  inquire  when  and 
how  far  and  in  what  manner  a  corporatl<Hi  Is 
bound  by  the  engagements  entered  Into  by 
its  promoters.  It  is  at  least  settled  that  if 
the  corporation  adopts  such  a  contract  ex- 
pressly or  impliedly,  and  obtains  its  benefits, 
it  most  take  it  with  its  obligations  and 
bordena,  cum  onere.  It  must  do  what  the 
promoters  agreed  to  do.  28  Am.  &  Eng. 
Ency.  241;  10  Cyc.  262;  note  to  Pittsburg 
Mining  Oo.  v.  Spooner,  17  Am.  St  Rep.  161. 
In  this  case,  the  Penobscot  Water  &  Power 
Company  took  an  assignment  of  the  Laughton 
ft  Clergue  contract  and  its  benefits  and  ex- 
pressly assumed  its  obligations.  That  con- 
tract limited  the  rates  for  water  supplied  to 
dwelling  houses  containing  families.  The 
corporation  became  bound  by  that  limitation. 
While  a  town  Is  not  an  agent  of  the  Individual 
dtizena,  and  authorized  to  make  contracts 
binding  upon  them  personally,  we  have  no 
hesitation  in  saying  that  when  a  person  or 
corporation  as  a  consideration,  or  even  as  a 
mere  inducement,  for  the  making  of  a  hydrant 
contract  with  a  town  for  Are  purposes,  en- 
gages to  supply  water  for  the  inhabitants  at 
rates  not  exceeding  certain  specified  sums, 
and  so  obtains  the  contract  and  its  benefits, 
the  contractor  is  imder  obligations  to  fulfill 
tbe  agreement  as  to  service  and  rates  to  in- 
dividual water  takers.  And  the  rights  of  the 
Penobscot  Water  ft  Power  Company,  with  the 
corresponding  duties  and  obligations,  have 
come  to  tbe  defendant 

It  Is  true  that  mandamus  is  not  the  proper 
remedy  for  the  enforcement  of  mere  cou- 
tractnal  duties.  It  does  not  lie  to  enforce 
rights  of  a  private  or  personal  character,  or 
obligations  resting  entirely  upon  contract, 
and  not  involving  any  question  of  tmst  or 
official  doty,  or  growing  out  of  public  rela- 
tions. 2  Spelling  on  Extraordinary  Relief, 
{  1379.  But  that  Is  not  the  situation  in 
this  case.  The  defendant  is  a  public  service 
corporation.  By  undertaking  a  public  serv- 
ice, namely  that  of  furnishing  a  supply  of 
water  for  the  public,  it  comes  under  obliga- 
tions to  the  public,  not  only  to  the  public  as 
a  whole,  but  to  the  public  as  individuals,  and 
that  Independent  of  its  contract  duties.  It 
most  serve  impartially,  or  on  equal  terms 
and  at  reasonable  rates,  all  who  apply  for 
service.  Indeed,  from  the  existence  of  such 
a  pabllc  duty,  the  law  will  imply  a  contract. 
If  necessary,  with  each  of  the  inhabitants 
served.  McEhitee  v.  Kingston  Water  Co.,  165 
N.  T.  27,  58  N.  E.  785.  It  is  the  duty  of  the 
defendant  as  a  public  service  corporation  to 
•apply  water  to  this  petitioner  at  reasonable  ' 


rates,  fahrly,  and  without  discrimination. 
Kennebec  Water  District  t.  Waterville,  97 
Me.  186,  54  Ati.  6,  -60  U  R.  A.  856.  The  duty 
is  a  public  one  which  does  not  depend  on 
the  Laughton  ft  Clergue  contract  although 
that  limits  the  maximum  rate  in  some  in- 
stance, but  It  arises  from  the  character  of 
the  service  it  undertakes  to  perform.  Be- 
cause a  duty  of  this  kind  is  public,  each 
owner  of  a  building  which  may  be  served  is 
entitled  to  have  the  water  served  to  him. 
That  is  his  particular,  personal  right  and 
is  indep«ident  of  the  rights  that  others  or 
the  general  public  may  have.  He  does  not 
hold  that  particular  right  in  common  with 
the  public.  Mandamus  lies  to  enforce  tbe 
performance  of  public  duties.  It  does  not 
lie  at  the  suit  of  an  individual  for  the  en- 
forcement of  those  rights  which  be  holds 
in  common  with  tbe  public  at  large,  but  it 
does  lie  when  his  personal  and  particular 
rights  have  been  invaded  beyond  those  that 
he  enjoys  as  a  part  of  the  public,  and  that 
are  common  to  ereryon<>.  Sangerville  v. 
County  Commissioners,  25  Me.  291 ;  Baker 
V.  Johnson,  41  Me.  15;  Weeks  ▼.  Smith,  81 
Me.  538,  18  Atl.  325;  Knight  v.  Thomas,  93 
Me.  494,  45  Atl.  499.  The  petitioner  there- 
fore may  prosecute  the  writ. 

It  is  not  questioned  but  that  a  public  serv- 
ice corporation  may  adopt  reasonable  rules 
and  regulations  for  the  conduct  of  its  busi- 
ness, to  which  the  Individual  water  takers 
must  conform,  that  It  may  require  payment 
for  a  reasonable  time  in  advance,  or  that  it 
may  cut  off  water  from  a  customer  who  re- 
fuses or  neglects  to  pay  reasonable  rates. 
Wood  V.  Anbum,  87  Me.  287,  32  Atl.  906. 
29  L.  R.  A.  376.  And  we  think  there  can 
be  no  question  of  the  right  of  such  a  corpora- 
tion to  revise  and  change  its  schedule  of 
rates,  if  no  contract  prevents,  provided  that 
the  new  rates  are  reasonable,  and  do  not 
discriminate.  Within  these  limitations,  it 
may  change  from  an  annual  or  flat  rate  to 
a  meter  rate.  In  fact,  a  reasonable  meter 
rate  seems  the  more  equitable  and  Just.  We 
have  recently  discussed  what  are  reasonable 
rates  in  Kennebec  Water  District  v.  Water- 
ville, 97  Me.  185,  54  Atl.  6,  60  L.  K.  A. 
850,  and  Brunswick  ft  Topsham  Water  Dis- 
trict. V.  Maine  Water  Co.,  99  Me.  871.  59  Atl. 
537.  and  this  case  calls  for  no  further  dis- 
cussion. Nor  do  we  think  there  can  be  any 
doubt  that  in  case  of  unnecessary  waste  the 
company  may  apply  a  meter,  and  charge 
reasonable  meter  rates.  Again,  while  it 
may  be  lawful  to  classify  water  takers, 
not  arbitrarily,  but  upon  reasonable  grounds, 
as  for  instance  as  between  boarding  bouses 
and  private  dwelling  houses,  and  while  it 
may  be  true  in  Instances  that  a  charge  to 
small  customers  is  not  necessarily  unreason- 
able, because  In  excess  of  what  a  large  cus- 
tomer would  have  to  pay  for  the  same 
amount  of  water,  still,  as  bearing  upon  the 
question  of  discrimination.  It  must  be  true 
that  the  quantity  of  water  used  and  the  cost 
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of  the  indlTldaal  eervlce  are  the  principal 
elements  for  consideration  in  fixing  tbe 
(■barges  as  between  individual  water  talcwa 
or  classes  of  takers.  And  it  has  been  held 
that  a  public  service  company  cannot  make 
a  difference  in  price  according  to  the  use 
made  by  the  customer,  nor  is  a  discrimination 
proper  based  on  the  value  of  the  service  to 
the  customer.  Bally  v.  Gas-Fuel  Co.,  193  Pa. 
175,  44  Atl.  251;  Richmond  Nat  Oas.  Co. 
v.  Clawson,  156  Ind.  659,  68  N.  B.  1049,  51 
L.  R.  A.  744.  And,  of  course,  the  water  com- 
pany had  the  right  to  establish  reasonable 
rates  for  service  to  all  customers  not  pro- 
vided for  in  the  Laughton  ft  Clergue  contract 

An  application  of  these  principles  will 
eliminate  from  further  consideration  all  es- 
sential questions  except  two,  and  these  are 
questions  of  fact.  The  petitioner  bases  his 
claim  upon  the  dwelling  house  clause  in  the 
Laughton  ft  Clergue  contract  He  says  that 
his  bouse  was  a  "dwelling  house  containing 
a  family,"  within  the  meaning  of  that  con- 
tract, and  therefore  that  the  maximum 
charge  for  a  family  of  15,  exclusive  of  the 
water-closet  was  $10  a  year,  and  further 
that  the  family  in  the  house  did  not  exceed 
16  In  number.  All  his  tenders  and  his  offer 
in  the  petition  to  pay  are  limited  upon  that 
theory.  And  If  It  were  otherwise,  the  record 
does  not  disclose  sufficient  data  to  enable 
the  court  to  pass  upon  the  reasonableness 
of  the  meter  rates  themselves.  The  defend- 
ant on  the  other  hand  claims  that  the  build- 
ing is  not  a  dwelling  house  within  the  mean- 
ing of  the  contract  but  is  a  boarding  house, 
and  further  that  its  predecessor  was  Justi- 
fied in  putting  in  a  meter,  by  reason  of  the 
unreasonable  waste  of  water. 

The  decisive  question,  and  the  only  one 
we  need  to  consider,  is  whether  the  peti- 
tioner's building  was  a  "dwelling  house  con- 
taining a  family,"  as  specified  in  the  original 
contract  or  was  a  boarding  house.  It  is 
urged  in  tbe  first  place  that  the  company  it- 
self has  so  classified  it  for  quite  a  long  peri- 
od of  years,  and  that,  in  consequence,  its 
status  is  now  fixed  beyond  the  power  of 
the  company  to  change.  The  construction 
which  the  parties  by  their  acts  place  upon 
a  contract  frequently  is,  in  cases  of  doubt 
of  great  value  in  determining  what  the  con- 
tract meant  And  when,  by  long-continued 
usage,  they  have  given  a  practical  construc- 
tion to  it  it  may  be  beyond  the  power  of 
one  party  to  change  it  West  Hartford  v. 
Water  Commissioners  of  Hartford,  68  Conn. 
.S23,  86  Atl.  786.  But  if  It  were  to  be  assum- 
ed that  such  a  usage  should  control,  It  ought 
to  be  a  usage  which  has  been  practically  fixed 
and  unvarying.  The  case  shows  that  all  three 
of  the  tenants  who  have  occupied  the  hoxise 
since  the  petitioner  bought  it  have  kept  board- 
ers, but  to  what  extent  and  under  what  con- 
ditions the  two  earlier  tenants  kept  them 
does  not  appear.  And  as  we  shall  hereafter 
see,  the  mere  fact  that  boarders  are  kept  iu 
a  house  is  not  necessarily  inconsistent  with 


the  claim  that  It  is  a  "dwelling  house  con- 
taining a  family."  Morever,  the  house  was- 
first  classified  at  a  time  earlier  than  the  pe- 
titioner's ownership,  and  the  record  shows- 
nothing  In  regard  to  the  nature  of  the  oc- 
cupancy at  that  time,  exc^t  that  boarders 
were  kept  This  ground  therefore  is  not 
tenable,  and  we  must  inquire  further. 

The  building  itself  seems  to  have  been- 
built  originally  for  family  use.  But  it  had 
been  used  by  tenants  for  keeping  boarders, 
and  was  being  so  used  when  the  meter  was 
put  on.  The  tenant,  his  wife,  and  three  sons 
lived  there.  The  number  of  boardnv  was 
as  low  as  8  at  times,  and  at  others  as  higb 
as  10,  and  perhaps  more.  The  boarders 
were  not  transients.  They  stayed  more  or 
less  permanently.  The  term  "dwelling  house" 
does  not  always  have  the  same  sense  in  all 
cases.  It  may  mean  one  thing  under  am  In- 
dictment for  burglary  or  arson,  and  an- 
other under  a  homestead  law,  and  another- 
under  a  pauper  law,  and  another  under  a. 
contract  or  devise.  A  boarding  house  cer- 
tainly is  a  dwelling  house.  So  is  a  hotel;, 
or  a  Jail  (People  v.  Van  Blarcum,  2  Johns. 
105);  or  a  single  room  (People  v.  Horrlgan. 
68  Mich.  491,  36  N.  W.  236). 

But  the  Laughton  ft  Clergue  contract  lim- 
ited the  meaning  which  might  be  given  to  tbe- 
term   "dwelling   house."    The  phrase  there- 
is    "dwelling    house    containing    a    family." 
The  word  "family"  is  also'  of  flexible  mean- 
ing.   The   meaning  varies  as  the  qu«itlon 
arises  under  homestead  laws,  or  exemption- 
laws,  or  pauper  laws,  or  under  insurance  poli- 
cies or  wills,  or  other  conditions.    Its  prima- 
ry meaning  is  a  collection  of  persons  wbo- 
Uve  In  one  house  and  under  one  bead  or  man- 
agement   Dodge  v.  Boston  ft  Prov.  Railroad, 
164  Mass.  299,  28  N.  E.  243,  13  L.  R.  A  318. 
In  that  sense  it  has  frequently  been  defined 
as  synonymous  with  "household."    Webster- 
gives  tbe  primary  meaning  as  "persons  col- 
lectively who  live  together  in  a  house  or- 
under  one  head  or  manager;  a  household, 
including   parents,   children,   and   servants, 
and,  as  the  case  may  be,  lodgers  or  boarders." 
This  definition  is  sometimes  quoted  in  the- 
cases,  but  we  have  found  no  cases  sustaining 
the  definition  as  to  board«s  in  which  the 
matter  of  boarders  was  in  issue  or  decided, 
except  two,  and  they  were  decided  on  grounds 
not  involved  here.    Oystead  v.  Shed,  13  Mass 
520,  7  Am.  Dec.  172;  Race  v.  Oldridge,  90  III. 
250,  82  Am.  Rep.  27.    To  constitute  the  family 
relation  between  persons  so  living  together 
it  must  be  of  a  permanent  and  domestic  char- 
acter, and  not  of  those  abiding  together  tem- 
porarily as  strangera    Tyson  v.  Reynolds, 
52  Iowa,  431,  3  N.  W.  469.    They  must  be 
living  in  one  domestic  establishment    Pear- 
son V.  Miller  (Miss.)  14  South.    781,  42  Am. 
St  Rep.  470.    Family  means  all  whose  domi- 
cile or  home  is  ordinarily,  in  the  same  house 
and  under  tbe  same  management  or  head. 
Cheshire  v.  Burlington,  31  Conn.  326.    It  is- 
all  the  individuals  who  live  together  under- 
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the  control  of  another,  Including  the  serr- 
«nte.  Poor  t.  Hndaon  Ins.  Co.  (C.  O.)  2  Fed. 
482.  It  embraces  a  housebold  composed  of 
parents  or  children,  or  other  relatives,  or 
'domestics;  In  short,  every  collective  body  of 
powHu  living  togetbtf  within  one  curtilage, 
subsisting  In  common  and  directing  their  at- 
tention to  a  common  object,  the  promotion  of 
their  mutual  interests  and  social  happiness. 
Wilson  V.  Cochran,  88  Am.  Dec.  553.  It  may 
mean  the  husband  and  wife,  having  no  cbll- 
-dren,  or  it  may  mean  children,  or  wife  and 
'Children,  or  any  group  constituting  a  distinct 
domestic  or  social  body.  Grand  Lodge  v. 
McKinstry,  67  Mo.  App.  82.  Lord  Kenyon 
said:  "In  common  parlance,  the  family  con- 
sists of  those  who  live  under  the  same  roof 
with  the  pater  famlllas;  those  who  form  (if 
I  may  use  the  expression)  his  fireside."  The 
King  V.  Darlington,  4  Term  Rep.  800.  The 
relation  Is  one  of  social  status,  not  of  mere 
contract,  and  usually  is  held  to  include  a 
legal  or  moral  obligation  on  the  head  of  the 
family  to  support  the  other  members,  and  a 
corresponding  state  of  dependence  on  the  part 
of  the  other  members  for  their  support  3 
Words  &  Phrases,  2873,  and  cases  cited. 

If  the  foregoing  definitions  gathered  from 
the  cases  give  a  correct  view  of  the  various 
phases  of  a  family  relationship  as  applicable 
to  this  case,  from  the  Judicial  point  of  view, 
as  we  think  they  do,  it  Is  clear  that  boarders 
do  not  constitute  the  family  or  a  part  of  it 
A  family  living  together  in  a  house  as  a  home 
is  none  the  less  a  family,  because  incidentally 
there  are  twarders  in  the  same  house,  and 
perchance  eating  at  the  same  table.  But  a 
boarding  bouse  is  none  the  less  a  boarding 
bouse,  when  used  as  such,  because  the  board- 
lag  house  keeper  and  his  wife  and  children 
live  in  it  while  the  business  of  keeping  a 
boarding  house  is  being  carried  on.  The 
Laugbton  &  Clergue  contract  limited  the 
rates  for  "a  dwelling  house  containing  a  fami- 
ly" to  annual  fiat  rates  for  specified  amounts. 
It  contemplated  as  we  think  a  dwelling  house 
containing  a  family  living  together  in  domes- 
tic and  social  relations  in  the  house  as  a 
home,  and  not  a  place  of  carrying  on  the 
'  business  of  keeping  boarders.  /  The  test  is 
whether  the  petitioner's  tenant  occupied  the 
house  as  a  home  for  himself  and  bis  wife 
and  children,  and  incidentally  kept  boarders 
also,  or  whether  he  occupied  It  as  a  place  for 
cariTing  on  the  business  of  keeping  boarders, 
although  while  prosecuting  the  business,  and 
as  a  means  of  prosecuting  the  business,  he 
and  his  wife  and  children  lire  in  the  house 
alsa  Under  this  test,  neither  the  size  of  the 
bouse,  nor  the  number  of  the  boarders  are  of 
importance,  except  as  evidence  that  may 
bave  weight  in  determining  which  is  the  prin- 
cipal use  for  which  the  building  is  occupied./ 
Applying  the  test  to  the  evidence  In  this 
case,  we  are  satisfied  that  the  petitioner's 
bouse  should  be  classed  as  a  boarding  house, 
and  that  It  Is  not  within  the  limitation  for 
dwelling  houses  In  the  Laughton  &  Clergue 
•contract    The   tenant   used   the  bouse   for 


carrying  on  the  business  of  keeping  boarders, 
and  his  living  there  was  Incidental  to  that 
That  was  bis  business,  and  his  only  business 
of  any  consequence,  as  he  testified. 

Accordingly  the  petitioner's  claim  is  not 
sustained,  and  his  petition  must  be  dismissed. 
But  we  decide  nothing  more.  The  petition  is 
not  framed  to  raise  the  question  whether  the 
rates  charged  to  the  petitioner  for  the  house 
as  a  boarding  house  are  excessive  or  not 
Neither,  as  we  have  already  said,  is  there 
snfllcient  evidence  upon  which  to  answer  such 
a  question.  Nor  do  we  say  that  the  rates 
which  the  defendant  demands  are  or  are  not 
tmjust  by  reason  of  unlawful  discrimination 
in  the  classification  made  by  it,  and  in  the 
charges  made  to  the  several  classes,  nor  that 
the  defendant  has  or  has  not  the  right  to 
demand  as  much  of  the  petitioner  as  it  does, 
for  the  unpaid  water  service.  When  a  cus- 
tomer charges  25  cents  a  hundred  feet  to  one 
customer  for  one  use,  and  only  11  cents  for 
10,000  feet  to  another  customer  for  another 
use,  if  the  water  be  supplied  frotn  the  same 
source,  by  the  same  system,  in  the  same 
pipes,  there  is  an  apparent  discrimination, 
but  whether  it  is  real  or  not  cannot  now  be 
said.  See  Baily  v.  Payette  Gas  Fuel  Co.,  and 
Richmond  Nat  Gas.  Co.  v.  Clawson,  supra. 

Petition  dismissed. 


In  re  ATLANTIC  &   ST.  L.   R.   CO.  et  al. 

(Supreme  Judicial  Court  of  Maine.    Nov.  7, 
1905.) 

1.  Railboads  —  Station  Purposbs  —  What 

Constitute. 
The  land  and  right  of  way  of  railroad  cor- 
porations, used  for  "station  purposes,"  within  the 
meaning  of  section  29,  c.  18,  Rev.  St.  1883,  or 
section  31,  c.  23,  Rev.  St  1903,  must  be  de- 
termined from  the  existing  conditions  in  each 
case. 

2.  Save. 

The  statutory  designation  "for  station 
purposes"  includes  such  groimds  at  a  station 
as  are  convenient,  necessary,  and  actuallv  uspd 
by  the  railroad  for  approaches  and  exits  for  the 
public  requiring  iMssen^er  and  freight  trans- 
portation, for  the  location  of  depot  buildings, 
warehouses,  platforms,  fixtures,  and  apparatus 
for  taking  water  and  fuel  supplies,  ligliting, 
heating,  transmitting  messages  and  giving  sig- 
nals, sidings  for  passing  trains  and  shifling 
and  storing  cars  and  other  property,  s\vitclie.s. 
and  space  where  passengers  may  get  on  and  off 
trains  and  goods  be  loaded  and  unloaded. 

3.  Same— Question  of  Fact. 

When  the  facts  are  clear  from  undisputed 
evidence,  the  question  whether  the  place  of  a 
proposed  crossing  of  a  railroad  by  a  town  way 
or  highway  is  land  or  right  of  way  used  for 
station  purposes  may  be  one  of  law,  but  it  must 
generally  be  considered  one  of  fact. 

4.  Appkai,— Review — QuE8Tior«s  of  Fact. 

At  the  hearing  in  the  Supreme  Judicial 
Court  on  the  appeal  from  the  decision  of  the 
railroad  commissioners,  evidence  somewhat  vo- 
luminous and  conflicting  was  presented,  and  the 
presiding  justice  refused  to  rule  as  matter  of 
law  that  the  locus  in  quo  was  land  and  right 
of  way  of  the  railroad  corporation  used  for 
station  purposes,  and  found  otherwise  upon  tb* 
evidence  as  matter  of  fact    Held,  that  Uis  rut- 
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Ing  was  correct,  and  that  hU  finding  of  facta 
could  not  be  disturbed. 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Appeal  by  the  Atlantic  &  St.  Lawrence 
Railroad  Company  and  ttae  Grand  Trunk 
Railway  Company  of  Canada  from  the  decree 
of  the  railroad  commissionera  determining 
that  a  certain  public  highway  within  the 
city  of  Auburn,  Androscoggin  county,  located 
by  the  county  commissioners  of  said  county 
over  the  land  and  right  of  way  of  the  ap- 
pellants, should  cross  the  railroad  trade  of 
the  appellants  by  an  underpass,  and  appor- 
tloning  the  expense  of  the  construction  and 
ipaintenance  of  the  crossing. 

At  the  hearing  In  the  appellate  court  the 
appellants  requested  the  presiding  Justice  to 
rule  as  a  matter  of  law  that,  upon  the  facta 
presented  by  the  evidence,  the  decree  of  the 
railroad  commissioners  must  be  set  aside, 
and  the  appeal  sustained.  This  ruling  was 
refused,  but,  instead  thereof,  the  presiding 
justice  ruled  that  the  aforesaid  decree  be 
affirmed,  with  costs,  and  the  appeal  be  dia- 
mlssed.  To  this  ruling  and  refusal  to  rule 
the  appellants  excepted.  Exceptions  over- 
ruled. 

Argued  before  EMERY,  STROUT,  POW- 
ERS, PEABODY,  and  SPEAR.  JJ. 

C.  A.  &  L.  L.  Hight,  for  appellants.  New- 
ell ft  Slielton,  for  appellee. 

PEABODY,  J.  The  proceedings  in  this 
case  originated  November  20,  1900,  in  the 
petition  of  various  citizens  of  the  city  of 
Auburn,  in  the  county  of  Androscoggin,  to 
the  county  commissioners,  aslclng  for  the  lo- 
cation of  a  public  highway  within  the  city 
of  Auburn  over  the  land  and  right  of  way 
of  the  Atlantic  ft  St  Lawrence  Railroad 
Company,  leased  to  the  Grand  Trunk  Rail- 
way Company  of  Canada.  The  county  com- 
missioners, after  notice  and  hearing,  on  the 
2d  day  of  April,  1901,  filed  with  the  clerk 
of  the  county  commissioners  their  report  for 
the  location  of  the  highway. 

On  the  23d  day  of  March,  1903,  the  munic- 
ipal officers  of  the  city  of  Auburn  petitioned 
the  board  of  railroad  commissioners  to  de- 
termine the  manner  and  conditions  of  cross- 
ing the  railway  with  said  highway,  and  ap- 
portion the  expense  of  the  crossing.  Upon 
this  petition  as  amended  June  13,  1904,  after 
notice  and  hearing,  the  railroad  commiSRlon- 
ers,  on  the  16th  day  of  August,  1904,  mode  a 
decree  determining  that  said  highway  should 
cross  the  track  by  an  underpass,  and  apiwr- 
tioning  the  expense  of  construction  and  main- 
tenance of  the  crossing.  An  appeal  from 
this  decree  was  duly  taken  and  entered  in 
the  Supreme  Judicial  Court  for  the  county 
of  Androscoggin  at  the  January  term,  A.  D. 
1905. 

At  the  hearing  on  the  appeal,  evidence 
was  introduced  showing  the  location  of  the 


Intersecting  tracks  of  tbe  Maine  Ceatral  Rail- 
road and  of  the  Grand  Trunk  Railway  at 
Danville  Junction,  and  of  the  buildings,  sig- 
nal houses,  freighthouses,  passenger  depots, 
standplpes  for  water,  carhouse,  and  pump- 
house;  that  the  proposed  crossing  ov^  tbe 
land  and  tracks  of  the  railroad  company 
was  north  of  the  depot,  and  from  SO  to 
76  feet  north  of  the  northerly  swltdi  of  the 
longest  siding,  and  1,340  feet  north  of  tbe 
center  of  the  old  county  highway  immedi- 
ately south  of  tbe  station,  and  823  feet  north 
of  the  northerly  end  of  the  station  platform ; 
and  showing  other  conditions  existing  at  und 
In  the  vicinity  of  the  station  and  proposed 
crossing  at  the  time  of  the  location  of  tbe 
highway  in  1901,  and  subsequently  thereto, 
materially  bearing  upon  the  question  at  issue. 
The  evidence  also  showed  the  transfer  of 
freight  between  the  two  railroads;  that  tbe 
greater  part  of  the  freight  transfer  business 
was  done  south  of  the  old  county  highway, 
near  the  junction  of  the  two  railroads;  that 
the  cars  going  west,  delivered  to  the  Grand 
Trunk  Railway  by  the  Maine  Central  Rail- 
road, were  sometimes  placed  on  the  westerly 
siding  north  of  tbe  county  highway;  that 
in  handling  these  cars,  and  making  tbem  Into 
trains,  It  was  frequently  necessary  to  pass 
over  the  switch  50  to  TO  feet  south  of  the 
proposed  crossing,  and  to  move  them  back 
and  forth  over  the  place  of  the  proposed 
crossing,  and  for  tbe  trainmen,  in  making 
up  trains  and  in  shunting  cars  on  and  off 
the  sidings,  to  work  at  the  place  where  tbe 
crossing  is  located ;  that  the  long  siding, 
which  runs  up  to  within  50  or  75  feet  of 
the  proposed  crossing,  was  used  principally 
In  1901  as  a  passing  track  for  trains; 
that  at  the  crossing,  and  for  some  distance 
south,  is  a  fill  from  20  to  23  feet  in  depth, 
making  It  unsuitable  for  the  public  to  go 
there,  either  for  the  loading  or  unloading 
of  freight,  or  in  connection  with  the  passen- 
ger service ;  that  on  the  main  line  and  on 
the  passing  track  trains  were  at  times  obliged 
to  stop  for  water  at  the  station,  and  at 
times  freight  trains  going  east,  stopping  for 
water,  extended  over  the  point  of  the  pro- 
posed crossing;  that  on  the  westerly  side 
of  the  track  was  the  pumphouse  for  tbe 
supply  of  water  for  the  trains  and  the  de- 
pot, since  moved  to  a  point  north  of  the 
crossing  on  tbe  main  line;  that  it  was  and 
IS  now  necessary  for  coal  cars  to  be  hauled 
upon  the  main  line  opposite  the  pumpbouse, 
and  that  the  coal  therefor  was  unloaded 
from  the  main  line;  that  in  1901  the  most 
westerly  track  was  used  for  the  storage  of 
cars ;  that  shunting  was  sometimes  done  on 
tbe  track  next  to  the  main  line,  but  this 
track  was  principally  used  as  a  passing 
track ;  and  that  In  1902  the  track  next  the 
main  line  was  extended  north,  and  has  since 
continued  to  be  used  as  a  passing  track. 

It  was  claimed  by  the  appellants  that  upon 
tbe  case  presented  by  tbe  evidence  the  pro- 
posed  crossing  was,   as  a  matter  of   law. 
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tbroogb  land  or  rlsfat  ot  way  of  the  rail- 
road corporation  nsed  for  station  purposes; 
tbat  there  bad  been  no  adjndicatlon  by  the 
railroad  commissioners,  as  required  by  stat- 
ute, on  the  question  of  public  convenience 
and  necessity  for  said  crossing  or  way;  and 
that,  therefore,  the  laying  out  of  said  way 
by  the  county  commissioners  was  illegal  and 
void,  and  there  was  no  legal  foundation  for 
the  petition  to  the  railroad  commissioners 
to  make  the  decree.  They  requested  the 
court  to  rule,  as  matter  of  law  upon  the 
facts  presented  by  the  evidence,  that  the 
decree  of  the  railroad  commissioners  must 
be  set  aside,  and  the  appeal  sustained.  This 
ruling  the  court  refused  to  make,  and,  instead 
thereof,  ruled  that  the  decree  of  the  rail- 
road commissioners  should  be  affirmed,  with 
costs,  and  that  the  appeal  should  be  dis- 
missed, to  which  ruling  and  refusal  to  rule 
the  appellants  excepted,  and  upon  their  ex- 
ceptions the  case  couies  before  the  law  court. 

The  real  question  involved  in  the  excep- 
tions is  whether  the  land  and  right  of  way 
of  the  railroad  corporation  at  the  point  of 
the  proposed  crossing  are  land  and  right  of 
way  of  a  railroad  corporation  used  for  sta- 
tion purposes,  within  the  meaning  of  section 
29,  c.  18,  Rev.  St  1883,  or  section  31,  c  23, 
Bev.  St   1903.    This  statute  is  as  follows: 

"Sec  81.  No  way  shall  be  laid  out  through 
or  across  any  land  or  right  of  way  of  any 
railroad  corporation,  used  for  station  pur- 
poses, unless  after  notice  and  hearing  the 
railroad  commissioners  adjudge  that  public 
convenience  and  necessity  require  it  When 
the  tribunal  having  Jurisdiction  over  the  lay- 
ing oat  of  such  way  Is  satisfied,  after  hear- 
ing, that  public  convenience  and  necessity 
require  such  laying  out,  such  proceedings 
shall  be  suspended  and  petition  filed  by  such 
tribunal  with  the  railroad  commissioners  for 
their  adjudication  hereunder."  This  provi- 
sion originated  in  section  1,  c.  167,  p.  134, 
of  the  Laws  of  1883. 

A  railroad  exercises  Its  franchise  In  the 
prosecution  of  its  transportation  business, 
subject  to  the  rights  of  the  public  to  extend 
highways  over  its  right  of  way.  Chicago 
&  Alton  R.  R.  V.  City  of  Pontlac,  169  111. 
155,  48  N.  B.  485.  In  this  state  its  tracks 
may  be  crossed  by  ways  laid  out  in  the  same 
manner  as  other  ways,  but  the  manner, 
condition,  and  expense  of  the  crossing  are 
placed  by  statute  under  the  Jurisdiction  of 
the  railroad  commissioners;  and  when  the 
proposed  location  is  over  or  across  the  right 
of  way  or  land  of  any  railroad  corporation 
before  it  is  finally  established,  there  must  be 
an  adjudication  by  this  tribunal  that  public 
convenience  and  necessity  require  It:  the 
object  being  both  to  guard  against  the 
recognized  dangers  of  railroad  crossings, 
and  to  secure  the  rights  of  the  public  when 
Its  convenience  conflicts  with  the  conven- 
ience of  the  railroad. 

It  is  claimed  by  the  appellants  that  the 
term  "Mgbt  of  way"  In  the  statute  quoted  Is 


significant  as  implying  a  more  extended  use 
than  that  of  land  acquired  for  station  pur- 
poses ;  but  we  think  this  construction  would 
logically  lead  to  a  harmful  limitation  of  the 
authority  conferred  by  statute  upon  munici- 
pal officers  and  county  commissioners  for 
laying  out  townways  and  highways.  The 
Intention  of  the  Legislature  in  employing 
both  these  words  was  simply  to  embrace-  all 
the  property  of  the  railroad  constituting 
station  grounds  affected  by  the  location  of 
the  way. 

The  legislative  intent  in  the  language 
"land  or  right  of  way  of  any  railroad  cor- 
poration used  for  station  purposes"  has  not 
been  Judicially  determined  In  this  state.  In 
the  United  States  the  words  "depot"  and 
"station,"  as  used  In  connection  with  rail- 
roads, are  synonymous.  Goyeau  v.  Great 
Western  R.  Co.,  25  Grant's  Ch.  U.  C.  64. 
The  term  "station  purposes"  does  not  admit 
of  any  precise  definition.  Similar  terms 
have  been  used  In  the  statutes  of  other 
states,  relating  to  railroads,  and  we  may  be 
aided  in  ascertaining  the  meaning  of  the 
words  quoted  Ih  this  case  by  analogous  de- 
cisions. In  the  western  and  middle  states, 
where  railroads  have  been  required  by 
statute  to  maintain  fences  on  each  side  of 
their  right  of  way  to  keep  cattle  therefrom, 
to  diminish  the  hazard  to  passengers  and 
loss  to  cattle  owners,  depot  grounds  have 
been  either  expressly  excepted  from  this 
requirement,  or  the  courts,  in  construing  the 
statutes,  have  determined  that  fencing  out 
depot  grounds  was  not  required  where  the 
public  was  entitled  to  free  access.  Jeffer- 
son, Madison  &  Ind.  Railroad  Co.  t.  Beatty, 
3G  Ind.  15;  Evansvllle  &  Terre  Haute  Rail- 
road Co.  V.  Willis,  93  Ind,  507;  Morris  v. 
St  Louis,  Kansas  City  &  Northern  Railway 
Co.,  58  Mo.  78;  Grosse  v.  Chicago  ft  North- 
western Railway  Co.,  91  Wis.  482,  65  N. 
W.  185. 

In  Davis  T.  Burlington  ft  Mo.  River  Rail- 
road Co.,  26  Iowa,  549,  under  a  statute  ex- 
empting railroads  from  the  duty  of  fencing 
in  places  where  the  public  require  access, 
the  term  "depot  grounds"  was  applied  to 
a  tract  of  five  or  six  acres  ex' ending  along 
either  side  of  the  roadway,  usNd  for  "load- 
ing and  unloading  freight  and  all  purposes 
incident  to  the  station,  Including  switches 
and  side  tracks,  elevators  and  warehouses." 
In  Smith  v.  C,  M.  &  St  P.  Railway  Co.,  60 
Iowa,  512,  15  N.  W.  303,  It  was  held  that  a 
place  a  mile  and  a  quarter  from  the  depot 
buildings  is  not  presumed  to  be  station 
grounds,  in  the  absence  of  pioot  showing  it 
to  be  such.  In  Wisconsin  in  this  class  of 
cases  the  courts  have  given  as  a  definition 
of  "depot  grounds"  "the  place  where  pas- 
sengers get  on  and  oft  trains,  and  where 
goods  are  loaded  and  unloaded,  and  all 
grounds  necessary  and  convenient  and  ac- 
tually used  for  such  purposes  by  the  public 
and  by  the  railroad  company.  This  includes 
switching  and  making  up  of  trains,  and  the 
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use  of  side  tracks  for  the  storing  of  cars, 
aud  the  place  where  the  public  requires  open 
and  free  access  to  ttie  road  for  tbe  purposes 
of  such  business."  Qrosse  v.  Chicago  & 
Northwestern  Railway  Co.,  supra. 

In  Massachusetts  the  court,  by  Judge 
Holmes,  under  a  statute  providing  for  the 
taxing  of  land  of  railroad  companies  taken 
for  station  purposes,  held  that  all  the  land 
described  as  land  "for  suitable  station  pur- 
poses, and  for  tracks  and  yard  room  to  be 
used  In  connection  therewith."  was  Includ- 
ed In  the  term  "station  purposes,"  and 
should  be  taxed.  Norwich  v.  Worcester  B. 
R.  Co.,  151  Mass.  60,  23  N.  E.  721. 

The  definitions  of  "station  grounds"  In 
these  decisions  may  be,  In  their  particular 
application,  narrower  than  should  be  given 
to  the  language  "the  right  of  way  and  land 
used  for  station  purposes"  under  our  statute; 
but  the  reasoning  upon  which  the  decisions 
are  based  is  relevant  to  the  question  under 
consideration.  '  Station  grounds  or  depot 
grounds  at  convenient  points  along  the  lines 
of  railroads  are  selected,  embracing,  not  only 
the  land  of  the  right  of  way,  but  additional 
land  of  such  extent  as  existing  and  prospec- 
tive conditions  seem  to  require;  but  it  can- 
not be  considered  that  the  land  originally 
appropriated  should  be  arbitrarily  held  to 
limit  railroads  or  the  public  in  the  applica- 
tion of  statutory  provisions.  In  every  case. 
In  determining  what  are  station  grounds 
and  depot  grounds,  three  conditions  must 
concur:  The  grounds  must  be  necessary, 
convenient,  and  actually  used  by  the  rail- 
roads in  the  transaction  of  their  business. 
They  therefore  Include  sufficient  land  for 
safe  and  convenient  approaches  and  exits 
for  the  public  requiring  passenger  and 
freight  transportation,  for  the  location  of 
depot  buildings,  warehouses,  platforms,  fix- 
tures, and  apparatus  for  taking  water  and 
fuel  supplies,  lighting,  heating,  transmission 
of  messages  and  giving  signals,  sidings  for 
passing  trains,  shifting  and  storing  cars  and 
other  property,  switches,  and  space  where 
passengers  may  get  on  and  oft  trains  and 
goods  be  loaded  and  unloaded.  An  Im- 
portant factor  In  determining  what  land 
may  be  necessary  and  convenient  for  station 
purposes  Is  the  amount  and  character  of  the 
railroad  business  done  at  a  particular  sta- 
tion. McGrath  v.  Detroit,  Mack.  &  Marq. 
R.  R.  Co.,  57  Mich.  555,  24  N.  W.  854. 
Within  narrow  limits,  where  the  facts  are 
clear  upon  undisputed  evidence,  this  ques- 
tion is'  properly  'one  of  law,  but  ordinarily 
It  must  be  considered  one  of  fact.  Grosse 
V.  Chicago  &  Northwestern  Railway  Co., 
supra;  Plunkett  v.  Minn.,  St  Marie  ft  At 
Railway  Co.,  79  Wis.  222,  48  N.  W.  519; 
Rhlnes  V.  Chicago  &  Northwestern  Railway 
Co.,  75  Iowa,  597.  39  N.  W.  912.  It  Is  ap- 
parent from  the  authorities  cited  that  in 
this  case  It  Is  one  of  fact  and  not  of  law. 
The  appellate  court  has  rendered  a  decision 
based  upon  the  evidence.  It  is  a  familiar 
and  well-settled  rule  that  this  court  cannot 


disturb  the  findings  of  the  presiding  Justice 
upon  what  might  apparently  be  a  preponder- 
ance of  the  evidence.  A  careful  review  of 
the  testimony  contained  in  the  report  falls 
to  show  that  the  findings  of  the  appellate 
court  are  erroneous,  and  the  rulings  based 
thereon  are  clearly  correct 
Exceptions  overruled. 


McGLAIN  V.  CARIBOU  NAT.  BANK. 

(Supreme  Judicial  Court  of  Maine.    Nov.  8, 
1905.) 

L  Neoliobnob  —  Danoebous    Pbemises  — 
Duty  Owed  to  Licensee. 

The  defendant  bank  had  partially  con- 
structed and  built  a  certain  walk,  about  8  feet 
wide,  on  the  south  side  of  its  bank  building  and 
on  its  owa  premises.  Said  walk  fronted  on  and 
adjoined  a  certain  public  street  south  of  said 
bank  building.  In  this  walk,  about  17  feet 
from  the  east  end  of  the  same,  was  a  roUway 
to  the  cellar  of  the  bank  building,  about  12 
feet  long,  5  feet  wide,  and  5  or  6  feet  deep. 
The  rollway  itself  was  uncovered,  and  without 
protection  of  any  kind.  But  in  the  space  on 
the  walk,  both  east  and  west  of  the  rollway, 
there  were  piled  various  obstructions,  such  as 
bricks,  barrels,  lumber,  carpenters  horses, 
and  other  debris.  These  obstructions  prac- 
tically prevented  entrance  upon  the  walk  from 
either  end.  The  plaintiff  in  the  nighttime, 
while  going  to  a  fire,  fell  into  this  rollway 
and  was  injured,  and  thereupon  she  brought 
salt  to  recover  damages  for  the  injuries  sus- 
tained. 

Held,  that  these  various  obstructions  and 
unfinished  condition  of  the  walk  were  a  plain 
Indication  to  the  plaintiff  and  the  public  gen- 
erally that  this  walk  was  not  opened  for 
travel,  and  negatived  any  Implied  Invitation  on 
the  part  of  the  defendant  bank  for  travelers 
to  enter  upon  it,  and  that  the  plaintiff  in  going 
noon  it  was,  at  most,  bnt  a  mere  licensee,  to 
wnom  the  defendant  buik  owed  no  duty,  except 
not  to  wantonly  Injure  her. 

[Ed.  Note. — For  cases  in  point  see  vol.  87. 
Cent  Dig.  Negligence,  tt  42,  54.] 

2.   SaHK— CONTBIBCTOBT    NEGUOENCE. 

Also  held,  that  the  plaintiff  was  guilty  of 
contributory  negligence. 
(Official.) 

Action  by  Carrie  McClaIn  against  the  Cari- 
bou National  Bank. 

Action  on  the  case  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff, 
and  caused  by  thealleged  negligence  of  the  de- 
fendant Plea,  the  general  Issue.  Verdict 
for  plaintiff  for  $2,500.  Defendant  filed  a 
general  motion  for  a  new  trial,  and  also  ex- 
cepted to  certain  rulings  made  by  the  pre- 
siding justice.    Sustained. 

Argued  before  EMERY,  8TROUT,  SAV- 
AGE, and  PEABODT,  JJ. 

Ira  G.  Horsey  and  Geo.  H.  Smith,  for  plain- 
tiff. Louis  C.  Stearns  and  Wm.  P.  Allen,  for 
defendant. 

STROUT,  J.  In  1903  defendant  erected  a 
building  in  Caribou,  on  the  corner  of  Wash- 
burn avenue  and  Vaughan  avenue.  October 
24,  1903.  the  walls  were  up  and  roofed  In, 
but  the  structure  was  not  ready  for  occupa- 
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tioD.  It  was  the  plan  to  have  on  tbree  sides 
of  the  building  a  concrete  walk  abont  8  feet 
wide.  On  the  east  side,  on  Vanghan  avenae, 
tbe  walk  bad  been  completed,  and  also  on  the 
north  side;  but  on  the  south  side,  facing 
Washburn  avenue,  a  curb  had  been  put  In 
upon  defendant's  land  adjoining  the  avenue, 
and  dirt  filled  in  between  that  and  the  build- 
ing, up  to  within  about  4  Inches  of  the  top 
of  tbe  curbing— that  space  being  left  for  the 
concrete,  that  was  to  be  filled  in  later.  Abont 
17  feet  from  the  southeast  comer  of  tbe 
building,  on  Washburn  avenue,  in  this  walk, 
was  a  rollway  to  the  cellar  of  the  building, 
about  12  feet  long,  5  feet  wide,  and  6  or  6 
feet  deep. 

On  the  night  of  October  24tb,  or  early  morn- 
ing of  the  25th.  plaintlfT.  while  going  to  a 
fire,  fell  into  this  rollway,  which  was  un- 
covered and  without  protection  of  any  kind, 
and  was  injured,  and  this  suit  is  to  recover 
damages  for  that  injury.  Plaintiff  bad  a 
rerdict,  and  the  case  is  here  npon  motion  to 
•et  the  verdict  aside  and  on  exceptions. 

Tbe  walk  on  Washburn  avenue  was  not 
only  in  the  unfinisbed  condition  above  stated, 
but  at  the  southeast  comer,  next  to  Vaughaa 
avenue,  SOO  or  400  bricks  were  piled  upon  it 
next  to  the  building;  on  tbe  curb  was  a  pile 
of  lumber  about  two  feet  high,  tn  two  tiers, 
and  between  them  some  barrels,  which  left 
only  k  space  of  abont  two  feet  to  pass  from 
Vaughan  avenue  onto  the  walk.  The  lumber 
was  some  20  feet  long,  and  extended  to  the 
rollway,  but  did  not  cover  it  At  the  westerly 
ad  of  the  walk  there  were  a  large  number 
of  barrels  and  carpenters'  horses  and  other 
debris,  which  nearly  or  quite  prevented  ac- 
cess to  tiie  walk  at  that  end.  These  obstruc- 
tions practically  prevented  entrance  upon  tbe 
walk  from  Vanghan  avenue  or  at  the  other 
end.  They  were  a  plain  indication  to  the  pub- 
Uc  that  the  walk  on  Washburn  avenue  was 
not  opened  for  travel,  and  negatived  any  im- 
plied invitation  of  defendant  for  travelers  to 
enter  upon  It  In  going  upon  it  that  night, 
tbe  plaintiff,  while  perhaps  not  a  trespasser, 
was  at  most  a  mere  licensee,  to  whom  tbe 
defendant  owed  no  duty,  except  not  to  wan- 
tonly injure  her.  The  principles  announced 
by  this  court  in  Dixon  v.  Swift,  98  Me.  207. 
66  Atl.  761 ;  and  Parker  v.  Portland  Publish- 
ing Co.,  69  Me.  176,  81  Am.  Rep.  262,  apply 
to  this  case. 

Upon  the  question  of  due  care  of  plaintiff. 
It  is  difficult  to  perceive  its  exercise  by  her. 
She  soys  it  was  dark,  and  she  did  not  see 
tbe  rollway,  but  diagonally  across  Wasbbura 
avenue,  and  within  the  distance  of  less  than 
MO  feet  the  Lyndon  Hotel  was  on  fire,  the 
flames  coming  from  the  roof,  and  in  the  op- 
posite direction,  and  147  feet  distant,  a  street 
electric  light  was  burning,  which  It  would 
seem  must  have  given  sufficient  light  to  any 
attentive  p««on  to  see  tbe  rollway.  Several 
witnesses  say  they  could  see  without  diffi- 
culty. It  is  probable  that  the  plaintiff  was 
under  excitement  from  tbe  fire,  and  her  eyes 
62  A.— 10 


and  attention  were  npon  the  bnming  bnlld- 
lug,  and  no  heed  taken  of  her  steps.  Ap- 
parently she  could  not  have  entered  npon 
the  walk  from  Vaughan  avenue,  but  from 
Washburn  avenue,  between  tbe  termini  of  the 
walk,  and  not  tn  the  line  of  travel  proposed 
when  the  walk  was  completed;  perhaps  to 
obtain  a  better  view  of  the  fire,  or  be  away 
from  passers  upon  the  street  and  the  opera- 
tions of  the  fire  department,  rather  than  to 
travel  upon  the  walk. 

Upon  the  two  grounds — that  the  defendant 
had  not  thrown  open  that  walk  to  the  public, 
and  thereby  Impliedly  Invited  the  public  to  use 
it,  and  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence— this  verdict  ought  not  to 
stand. 

Motion  sustained. 

Verdict  set  aside. 


GREENLAW  v.  MILLIKEN. 

(Supreme  Judicial  Court  of  Maine.    Nov.  8. 
1905.) 

1.  Negligence  —  Icy   Sioewalk  —  Surkack 
Water— Liability  of  .\butting  Ow.ver. 

The  plaintiff  slipped  upon  ttie  Ice  on  tbe 
sidewalk  in  front  of  the  defendant's  house  and 
sustained  an  injury.  Thereupon  the  plaintiff 
brouglit  suit  against  the  defendant,  alleginx  that 
the  defendant  wrongfully  conducted  water  from 
the  roof  of  a  part  of  her  house  upon  the  side- 
walk, which  froze  and  rendered  the  sidewalk 
dangerous.  Held,  that  to  entitle  the  plaintiff 
to  recover  it  was  necessary  for  her  to  show 
that  the  icy  condition  of  the  sidewalk  resulted 
from  water  artificially  conducted  upon  the  side- 
walk, and  not  from  surface  water  naturally 
flowing  upon  tbe  sidewalk,  or  from  melting 
snow  which  had  fallen  upon  the  sidewalk;  and 
this  the  evidence  fails  to  show. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  gg  1627, 
1628.] 

2.  SaUE— COKTBIBUTOST    NEGLIGENCE. 

Also,  held,  that  the  plaintiff  was  not  bi  the 
exercise  of  due  care. 
(OfBcial.) 

Exceptions  from  Supreme  Judicial  Court 
Cumberland  County. 

Action  by  Emma  S.  Greenlaw  against  Mary 
W.  Mililken.  Verdict  for  plaintiff,  and  de- 
fendant moves  for  a  new  trial  and  excepts. 
Motion  for  new  trial  sustained. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff 
January  25, 1004,  caused  by  the  alleged  care- 
lessness of  the  defendant  in  having  woter  im- 
pri^erly  drawn  off  and  conducted  from  tbe 
roof  of  her  house  or  bay  window  on  said 
house  and  discharged  upon  the  sidewalk  in 
front  of  said  house,  and  which  froze  and 
rendered  the  sidewalk  dangerous,  and  upon 
which  the  plaintiff  slipped  and  was  Injured. 
Tried  at  the  April  term,  1905,  Supreme  Judi- 
cial Court  Cumberland  county.  Plea,  the 
generol  issue.  Verdict  for  plaintiff  for  $1,250. 
Defendant  filed  a  general  motion  for  a  new 
trial,  and  also  excepted  to  certain  rulings 
made  by  the  presiding  justice. 
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Menorandnni.  This  caiwe  was  argued  at 
the  Jnae  term,  190Q,  of  the  law  court  at 
Portlat>d.  One  of  the  Justices  sitting  at  said 
term  did  not  sit  during  the  bearing  upon  this 
cause,  being  disqualified  by  reason  of  having 
ruled  therein  at  nisi  prlns.  See  Rot.  St  1003, 
c.  79.  f  42. 

Argued  before  STKOUT,  SAVAGE,  PEA- 
BODY,  and  SPBAB,  JJ. 

William  A.  Connellan,  for  plaintiff.  Sy- 
monds,  Snow,  Cook  &  Hutchinson,  for  de- 
fendant 

STROUT,  J.  On  January  28, 1904,  plaintUT 
slipped  upon  the  Ice  on  the  sidewalk  in  front 
of  the  northeasterly  corner  of  defendant's 
house  on  State  street  In  Portland,  and  fell 
and  received  injury.  She  claims  that  tbe  de- 
fendant wrongfully  conducted  water  upon  the 
sidewalk,  which  froze  and  rendered  the  walk 
dangerous.  Hence  this  suit  Plaintiff  bad  a 
verdict  and  the  case  is  here  on  exceptions 
and  motion  to  set  aside  the  verdict 

Defendant's  house  Is  on  the  southerly 
side  of  the  street  the  front  facing  tbe  north- 
east The  ground  baa  a  rise  from  the  side- 
walk to  the  rear  line  of  tbe  bouse  of  three 
feet  and  one-half  inch,  and  the  flow  of  sur- 
face water  from  defendant's  premises  is  to- 
ward tbe  sidewalk  and  street  The  water 
from  the  roof  of  the  main  bouse  is  conducted 
Into  the  sewer,  and  does  not  reach  the  side- 
walk. The  house  has  a  bay  window,  4Vio 
feet  one  way  and  12«/io  feet  the  other  way. 
Th€f  roof  of  tbe  bay  window  pitches  each 
way;  half  the  drainage  going  south  and  half 
north.  At  either  end  of  the  bay  window 
roof  is  a  conductor,  with  a  one-inch  opening. 
It  is  the  only  northerly  half  of  the  bay  win- 
dow roof  that  by  any  possibility  could  dis- 
charge water  to  reach  the  sidewalk  at  the 
place  of  Injury. 

From  the  front  of  the  bay  window  to  the 
granite  curbing  next  to  tbe  sidewalk  is  7  feet 
and  7  inches.  On  tbe  north  end  of  tbe  house 
a  driveway  led  from  the  street  to  tbe  stable 
In  tbe  rear.  From  the  stable  to  the  street 
tbe  ground  descended.  Tbe  water  from  tbe 
northerly  end  of  the  bay  window  was  con- 
ducted through  an  elbow  or  offset  from  tbe 
bay  window  to  a  perpendicular  conductor, 
which  terminated  In  a  wooden  spout  having 
its  outlet  on  tbe  private  walk  from  the  side- 
walk to  the  north  end  of  the  house  to  its  rear. 
This  elbow  or  set-off  in  the  fall  of  1903  had 
rusted  out  at  tbe  bottom,  so  that  the  water 
fell  upon  the  grass  plot  at  the  side  of  the 
bouse,  and  would  not  flow  into  the  conducter. 
This  condition  remained  till  October,  1904, 
and  was  in  that  condition  at  tbe  time  of  tbe 
accident  Tbe  observer  at  tbe  Weather  Bureau 
testifled  that  from  January  15,  1904,  to  the 
26th  there  were  only  two  days,  the  16th  and 
the  24tb,  when  tbe  maximum  temperature 
rose  above  32  degreea  Those  days  were  the 
ICth,  when  the  maximum  was  33  degrees,  and 
the  24th,  when  It  reached  36  degrees,  and  tbe 
day  was  cloudy.    During  all  this  time,  in- 


cluding the  26th,  the  total  predi^tatlon  was 
T*/too  of  an  Inch.  There  waa  about  one  foot 
of  snow  on  the  ground.  The  sidewalk  In 
front  of  the  bouse  was  icy,  as  was  also  most 
of  the  sidewalks  having  a  northerly  exposure. 
Defendant's  house  was  unoccupied  at  the 
time  of  tbe  accident  and  bad  been  for  tbe 
entire  winter,  and  no  flre  bad  been  in  it  If 
the  ice  upon  the  walk  was  the  result  of  sur- 
face water  naturally  flowing  from  tbe  higher 
ground  westerly,  the  defendant  would  not  be 
liable.  To  entitle  plaintiff  to  a  verdict  It  was 
necessary  for  her  to  sh0:w  that  the  icy  con- 
dition resulted  from  water  artiflcially  con- 
ducted to  the  walk,  and  not  from  surface  wa- 
ter naturally  flowing  there,  or  from  melting 
snow  which  had  fallen  there.  We  think  tbe 
evidence  failed  to  show  this.  It  seems  in- 
credible that  the  small  surface  of  one-half 
of  the  roof  of  that  bay  window  could  hold 
and  discharge  sufficient  water  that  fell  through 
tbe  opening  in  the  rusted-out  arm  or  aet-ott 
upon  the  snow  to  permeate  through  one  foot 
of  snow  to  tbe  curbing,  and  then  through, 
under,  or  over  that  to  the  sidewalk  to  pro- 
duce tbe  ley  condition.  It  is  much  more 
probable  that  water  flowed  down  the  drive- 
way, not  conducted  from  the  bay  window, 
and  thus  produced  the  ley  condition. 

The  jury  apparently  drew  an  Inference 
not  warranted  by  the  evidence.  It  is  also 
quite  apparent  that  the  plaintiff  waa  not  In 
c  fare. 

Motion  sustained. 

Verdict  set  aside. 


MOBILE   COTTON    MILLS   v.   SMYRNA 
SHIRT   &    HOSIERY    CO. 

(Superior  Court  of  Delaware.    Kent    Nov.  8, 
1905.) 

Pleading— JuoGMENT  on  Pleadings— Affi- 
davit OF  Defense— SuFFiciENCT. 
An  affidavit  of  defense  to  an  action  by  a 
foreign  corporation,  which  alleges  that  it  can- 
not recover  because  it  has  not  complied  with 
tbe  laws  of  Delaware  in  regard  to  foreign  cor- 
porations doine  business  therein,  is  insufficient 
as  against  a  motion  for  judgment  for  failing 
to  set  forth  in  what  respect  tue  corporat!<m  has 
failed  to  comply  with  the  statutes. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  {  19.] 

Action  by  tbe  Mobile  Cotton  Mills  against 
the  Smyrna  Shirt  &  Hosiery  Company.  On 
motion  for  judgment  notwithstanding  tbe 
affidavit  of  defense.    Granted. 

Tbe  following  affidavit  of  defense  wa» 
flled,  viz.: 

"State  of  Delaware,  Kent  County — ss.: 
Be  it  remembered  that  on  this-  twenty-slxtb 
day  of  October,  A.  D.  1905,  before  me,  Wal- 
ter Pardee,  prothonotary  of  the  Superior 
Court  of  tbe  state  of  Delaware  in  and  for 
Kent  county,  personally  comes  Charles  B. 
Prettyman,  treasurer  of  Smyrna  Shirt  & 
Hosiery  Company,  the  defendant  In  the 
above-stated  suit,  who,  having  been  by  m» 
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duly  sworn  according  to  law,  doth  depose  and 
aay  that  he  la  the  treasurer  of  the  defendant 
In  the  above-stated  suit;  that  he  verily  be- 
Ueves  that  there  Is  a  legal  defense  to  the 
whole  of  the  cause  of  action  In  the  above- 
stated  suit,  the  nature  and  character  -vrhere- 
of  are  as  follows,  viz.:  That  the  defendant 
corporation  has  a  Just  and  true  set-off  to  a 
part  of  the  cause  of  action,  and  as  to  the 
whole  of  the  said  cause  of  action,  that  the 
plaintiff  corporation  has  no  legal  right  to 
recover  thereon,  because  It  has  not  complied 
with  the  provisions  of  the  statutes  of  the 
state  of  Delaware  In  regard  to  foreign  cor- 
poratlons  doing  business  In  said  state  of 
Delaware."  The  above  affidavit  was  signed 
by  Charles  B.  Prettyman,  treasurer  of  the 
Smyrna  Shirt  &  Hosiery  Company,  with  the 
jurat  of  the  said  prothonotary  and  his  seal 
of  ofBce  attached. 

Plaintiff  asked  for  judgment  notwithstand- 
ing the  said  affidavit  of  defense,  for  the  fol- 
lowing reasons:  First  Because  the  affi- 
davit contained  no  allegation  that  the  plain- 
tiff was  a  foreign  corporation  doing  business 
In  the  state  of  Delaware.  Second.  That 
there  was  no  allegation  in  said  affidavit  that 
the  particular  transaction  referred  to  was  a 
business  transaction  which  took  place  In  the 
state  of  Delaware.  Third.  Because  the  affi- 
davit stated  a  conclusion  of  law;  there  being 
no  allegation  setting  forth  in  what  respect 
the  plaintiff  has  failed  to  comply  with  the 
statutes  of  the  state  of  Delaware. 

Argued  before  LORE,  0.  J.,  and  ORUBB 
and  PENNEWILL,  JJ. 

Henry  Ridge'v.  .Tr..  for  plaintiff.  Georgcr 
M.  Jones,  for  defendant 

LORE,  C.  J.  We  think,  on  the  point  that 
the  affidavit  fails  to  state  In  what  respect 
the  corporation  plalntUT  has  not  complied 
with  the  statutes  of  the  state  of  Delaware, 
that  Judgment  should  be  given  notwithstand- 
ing the  affidavit  of  defense. 


STATE  V.  BELU 

(Court  of  Oyer  and  Terminer  of  Delaware. 
New  CasUe.    Dec  9,  1904.) 

1.  HoMioinB—MTODEB— Malice. 

Malice  is  an  essential  ingredient  of  the 
crime  of  murder  of  both  degrees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26. 
Cent  Dig.  Homicide,  ff  15-18.] 

2.  SAide— Mauck— Presuuftions— BuBDEN 
or  Pboot. 

Where,  in  a  prosecntion  for  murder,  it 
appeared  that  the  fatal  act  was  done  deliberate- 
ly or  without  adequate  cause,  malice  is  pre- 
sumed and  the  burden  is  on  the  accused  to 
prove  that  it  was  done  without  malice. 

[Bad.  Note. — For  cases  in  point,  see  vol.  28. 
Cent  Dig.  Homicide,  H  18,  266,  266,  271.] 

3.  Sams  — Fibst-Deobee    Mitbdeb  —  Dicnni- 

TION. 

Murder  in  the  first  degree  Is  where  the 
killing  is  dose  with  express  malice  aforethought. 


or  in  perpetrating  or  in  attempting  to  perpe- 
trate a  crime  punishable  with  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {{  3C-38.] 

4.  Saub— Expbess  Malice. 

Express  malice  aforethought  as  an  element 
of  miurder,  is  where  one  kills  another  with  a 
sedate,  deliberate  mind  and  formed  design, 
manifested  by  lying  in  wait  for  deceased,  or 
by  antecedent  menaces  or  threats,  or  any  other 
circumstances  disclosing  a  malevolent  intention 
of  the  accused  toward  his  victim  at  the  time 
when  the  crime  was  committed. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  S8  16,  17.] 
6.  Same — SECONn-DEOREE  Murdeb. 

Murder  in  the  second  degree  is  where  the 
killing  is  done  without  a  deliberate  formed  de- 
sign to  take  life  or  perpetrate  a  crime  punish- 
able with  death,  but  without  justification,  ex- 
cuse, or  provocation  sufficient  to  reduce  the 
offense  to  manslaughter. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  §f  39,  40.] 

6.  Same— Manslauobteb. 

Manslaughter  is  the  unlawful  killing  of  an 
individual   without  maKce. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  f  52.] 

7.  ASSAtTLT   AND   BATTEBT  —  JUBTmCATIOn — 

Looks— Oestubes—Wobds. 
No  looks  or  gestures,  however  insulting,  or 
words,  however  opprobrious  or  offensive,   will 
constitute   sufficient   provocation    to   excuse   a 
slight  assault 

[Ed.  Note. — ^For  cases  in  point  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  I  95;  vol.  26, 
Cent  Dig.  Homicide,  {  69.] 

8.  Homioidb— Sklf-Defensb. 

A  slight  assault  is  insufficient  to  excuse 
the  killing  of  the  assailant  with  a  deadly 
weapon  or  to  reduce  the  offense  from  murder 
to  manslaughter. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  8  6&] 

9.  Elbctiors  —  OmcBBS  —  Ballot  Boxes  — 

DUTT  TO  OUABD. 
It  is  the  duty  of  election  officers  to  safely 
keep  the  ballot  boxes,  and  to  repel  any  attempt 
to  capture  them  with  such   force  as   may   be 
necessary  for  the  purpose. 

10.  Homicide— InDioTMBNi^VABiAiiOB. 
Where,  in  a  prosecution  for  homicide,  the 

indictment  alleged  that  the  prisoner  held  the 
pistol  in  his  right  hand  when  he  fired  the  fatal 
shot^  proof  that  he  held  the  pistol  in  his  left 
hand  did  not  constitute  a  material  variance. 

[Ed.  Note. — For  cases  in  pohit  see  vol.  26, 
Cent.  Dig.  Homicide,  g  236.] 

11.  Same— Killing  Thibo  Pxbsok. 

Where  defendant  shot  at  an  election  officer 
with  intent  to  kill  him  or  do  him  (jreat  bodily 
harm,  and  the  bullet  hit  and  killed  another 
whom  defendant  did  not  intend  to  injure,  the 
crime  was  the  same  as  if  defendant  had  killed 
the  officer  shot  at 

[Ed.  Note. — For  cases  in  point  see  vol.  28> 
Cent  Dig.  Homicide,  S  23.] 

12.  Same— Pbomiscuods  Shootino. 

If,  without  aiming  at  any  particular  per- 
son, defendant  unlawfully  shot  into  a  room 
where  there  were  several  persons,  and  one  of 
them  was  killed,  defendant  was  guilty  of  mur- 
der or  manslaughter,  according  to  the  circum- 
stances, regardless  of  his  intention  toward  the 
person  slain. 
IS.  Cbiminal  Law— Reasonable  Doubt. 

A  reasonable  doubt  entitliuf;  an  accused  to 
an  acquittal  is  not  a  mere  fanciful,  vague,  or 
speculative  doubt  but  a  reasonable,  substantial' 
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doobt,  remaining  in  the  minds  of  the  jurr  after 
a  careful  consideration  of  all  the  eviaence,  and 
such  a  doubt  as  reasonable,  fair-minded,  and 
conscientious  men  would  entertain  under  all  the 
circumstances  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1^ 
Cent.  Dig.  Criminal  Law,  U  190&-1922.] 

John  Bell  was  indicted  for  the  murder  of 
one  Harvey  Miller.    Verdict  of  not  guilty. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
AXCE  and  GRUBB,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
H.  Richards,  Deputy  Atty.  Gen.,  for  the 
State.    Daniel  O.  Hastings,  for  defendant 

SPRUANCE,  X  (charging  the  Jury).  The 
Indictment  which  you  have  been  Impaneled 
to  try  charges  the  prisoner  John  Bell  with 
the  murder  of  Harvey  Miller  on  the  8th  day 
of  November  last  During  the  present  term 
yon  have  beard  much  from  the  court  as  to 
the  law  of  homicide,  but  it  Is  necessary  that 
we  should  now  instruct  you  as  to  such  parts 
of  the  law  as  appear  to  be  applicable  to. 
this  case. 

Homicide  is  the  killing  of  one  bnman 
being  by  another.  Felonious  homicide  Is  of 
three  kinds:  Murder  of  the  first  degree, 
murder  of  the  second  degree,  and  manslaugh- 
ter. Malice  Is  the  essential  ingredient  of  the 
crime  of  murder  of  both  degrees.  Without 
malice,  there  can  be  no  murder  either  of  the 
first  or  of  the  second  degree.  Malice  Is  a 
condition  of  the  mind  or  heart  As  here 
used,  this  term  Is  not  restricted  to  spite  or 
malevolence  toward  the  particular  person 
slain,  but  also  includes  that  general  malignity 
and  reckless  disregard  of  human  life  which 
proceed  from  a  heart  void  of  a  Jnst  sense 
of  social  duty  and  fatally  bent  on  mischief. 
Wherever  the  fatal  act  Is  done  deliberately 
or  without  adequate  cause,  the  law  presumes 
that  it  was  done  with  malice,  and  the  burden 
is  on  the  prisoner  to  show  from  the  evidence, 
or  by  inference  from  the  circumstances  of  the 
case,  that  the  act  was  not  done  with  malice. 

Murder  of  the  first  degree  Is  where  the 
killing  was  done  with  express  malice  afore- 
thought or  in  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  death. 
Express  malice  aforethought  is  where  one 
person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design,  which  formed  de- 
sign may  be  manifested  In  many  ways;  as 
for  Instance,  by  lying  In  wait  for  the  de- 
ceased, or  by  antecedent  menace  or  threats 
that  disclose  a  purpose  on  the  part  of  the 
prisoner  to  commit  the  act  charged,  or  by 
former  grudges,  ill  will,  spite,  hatred,  or 
malevolence  toward  the  deceased,  or  any 
other  circumstances  which  disclose  the  pur- 
pose or  intention  of  the  accused  toward 
his  victim  at  the  time  when  the  crime  was 
committed.  The  deliberate  selection  and  use 
of  a  deadly  weapon  Is  a  circumstance  which, 
in  the  absence  of  satisfactory  evidence  to 
the  contrary,  indicates  the  existence  In  the 
mind  of  the  person  committing  the  act  of  a 
dellberat*  formed  design  to  kill.    All  homi- 


cides with  a  deadly  weapon  are  presumed  to 
be  malicious  until  the  contrary  appears  by  the 
evidence,  and  the  burden  of  proof  to  the  con- 
trary lies  on  the  accused.  Where  the  killing 
by  a  deadly  weapon  is  admitted  or  proved, 
malice  aforethought  is  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  and  the  bur- 
den of  showing  the  contrary  Is  on  the  accused, 
as  the  natural  and  probable  consequences  of 
the  act  are  presumed  by  the  law  to  have  been 
intended  by  the  person  using  a  deadly  weap- 
on. If,  when  the  slayer  killed  his  victim, 
be  deliberately  intended  so  to  do,  the  length 
of  time  that  such  intention  existed  is  not 
materlaL 

Murder  In  the  second  degree  Is  where  the 
killing  was  done  with  Implied  malice.  Im- 
plied malice  is  an  Inference  or  conclusion  of 
law  from  the  facts  found  by  the  Jury.  Mur- 
der of  the  second  degree  Is  where  there  was 
DO  deliberate  mind  or  formed  design  to  take 
life  or  perpetrate  a  crime  punishable  with 
death,  but  where  the  killing  was  done  with- 
out Justification  or  excuse  and  without  prov- 
ocation, or  without  sufilclent  provocation  to 
reduce  the  oflTense  to  manslaughter. 

Manslaughter  is  where  one  person  unlawfal- 
ly  kills  another  without  malice.  In  order  to 
reduce  the  crime  to  manslaughter,  the  prov- 
ocation must  be  very  great;  so  great  as  to 
produce  such  a  transport  of  passion  as  to 
render  the  person  for  the  time  being  deaf  to 
the  voice  of  reason.  While  murder  proceeds 
from  a  wicked  and  depraved  spirit  and  is 
characterized  by  malice,  manslaughter  re- 
sults from  no  malignity,  but  from  unpre- 
meditated action  and  unreflecting  passion. 
No  looks  or  gestures,  however  insulting,  no 
words,  however  opprobrious  or  offensive,  can 
amount  to  a  provocation  sufficient  to  excuse 
or  Justify  even  a  slight  assault  Nor  can 
a  slight  assault  excuse  the  killing  of  an  as- 
sailant with  a  deadly  weapon,  so  as  to  re- 
duce the  offense  from  the  grade  of  murder 
to  that  of  manslaughter. 

It  appears  from  the  undisputed  evidence  in 
this  case,  that  shortly  after  the  closing  of 
the  polls  on  the  evening  of  the  day  of  the 
general  election,  on  the  8th  day  of  November 
last  when  the  election  officers  were  about  to 
begin  to  count  and  tally  the  votes,  a  riotous 
mob,  with  force  and  violence,  broke  Into  a 
polling  place  In  this  city,  known  as  110  East 
Second  street  for  the  avowed  purpose  of 
taking  possession  of  the  ballot  box.  The 
mob'  was  composed  of  a  large  number  of 
persons,  some  of  whom  were  armed  with 
pistols,  and  a  number  of  shots  were  fired  by 
them.  It  was  the  duty  of  the  election  officers 
to  keep  safely  the  ballot  boxes,  and  to  repel 
any  attempt  to  capture  them;  and  it  was 
lawful  for  them  to  use  such  amount  of  force 
as  was  necessary  for  that  purpose.  The  in- 
spector did  resist  the  assailants  and  finally 
repulsed  them,  and,  in  so  doing,  fired  several 
shots.  During  the  affray  Harvey  Miller,  who 
was  with  or  near  the  attacking  party,  was 
shot  and  killed,   and  the  prisoner  Is  now 
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cbaiged  wlfli  bla  murder.  Tbe  prisoner  ad- 
nata that  he  took  pert  In  the  attack,  and  that 
he  fired  one  shot  Into  the  polling  room,  bat 
be  denies  that  he  shot  Miller.  While  all 
who  participated  In,  or  aided  or  abetted  In, 
the  said  rlotons  attack  apon  the  polling  place, 
were  gnllty  of  a  grave  offense  which  merits 
and  should  receive  severe  punishment,  the 
Indictment  against  the  prisoner  Is  not  for 
that  offense. 

There  Is  but  one  count  in  the  Indictment, 
and  that  charges.  In  substance,  that  the 
prisoner  fired  the  shot  which  killed  Miller. 
This  is  a  material  allegation  which  must  be 
proved  to  your  satisfaction  to  warrant  a 
conviction  of  the  prisoner  of  any  offense 
whatever.  If  upon  mature  consideration  of 
the  evidence,  yon  shall  not  be  able  to  de- 
termine who  fired  the  shot  which  killed  Mill- 
er; or  If  you  shall  determine  that  some 
other  person  than  the  prisoner  fired  said 
shot,  even  though  such  person  was  one  of 
tbe  prisoner's  fellow  rlotors;  or  If  you  shall 
not  be  satisfied  Cram  the  evidence,  beyond  a 
reasonable  doubt,  that  said  shot  was  fired  by 
the  prisoner — ^you  should  acquit  him. 

The  allegation  of  the  indictment  that  the 
prisoner  held  the  pistol  in  his  right  hand 
when  he  fired  the  fatal  shot  is  not  material, 
and  proof  tliat  he  then  held  the  pistol  in 
his  left  hand  would  not  be  a  material  va- 
riance. If  you  shall  be  satisfied  from  the 
evidence  that  the  prisoner  unlawfully  fired 
the  shot  which  kiUed  Miller,  It  vriU  then  be 
your  duty  to  determine  the  degree  of  the 
offense,  and  for  this  purpose  yon  should  take 
into  consideration  the  evidence  and  the  ad- 
mission of  the  prisoner  that  he  took  part  in 
the  riotous  attack  upon  the  polling  place. 

Where  one  unlawfully  shoots  a  gun  or 
pistol  at  one  person  and  kills  another,  the 
crime  is  the  same  as  if  he  had  killed  the 
person  at  whom  he  shot  If  the  prisoner 
shot  at  an  election  officer  with  intent  to  kill 
blm  or  do  him  gi-eat  bodily  harm,  and  the 
ball  hit  and  killed  Miller,  whom  he  did  not 
intend  to  Injure,  the  crime  would  be  the 
same  as  if  he  had  killed  the  officer.  If. 
without  aiming  at  any  particular  person, 
one  unlawfully  shoots  Into  a  room  where 
there  are  several  persons,  and  one  or  more 
of  guch  persons  Is  killed,  the  slayer  is  guilty 
of  murder  or  manslaughter  according  to  the 
circumstances,  irrespective  of  his  Intention 
toward  the  particular  person  slain. 

Where  the  testimony  is  conflicting,  yon 
should  reconcile  it  If  you  can;  but  if  you 
cannot  do  so,  you  should  accept  that  part  of 
it  which  you  deem  worthy  of  credit,  and  re- 
ject that  which  you  deem  unworthy  of  credit, 
having  due  regard  to  the  Intelligence  or 
ignorance,  and  Impartiality  or  bias,  of  the 
witnesses,  and  their  opportunity  to  know 
the  facts  to  which  they  have  testified. 

In  every  criminal  case,  the  accused  is 
presumed  to  be  innocent,  until  his  guilt  is 
proved  to  the  satisfaction  of  the  jury  be- 


yond a  reasonable  doubt  If,  after  care- 
fully and  consclentioasly  considering  and 
weighing  all  the  evidence  in  the  case,  you 
should  entertain  a  reasonable  doubt  of  the 
guilt  of  the- prisoner,  that  doubt  should  inure 
to  his  benefit  and  you  should  acquit  him. 
But  such  doubt  must  not  be  a  mere  fanciful, 
vague,  or  speculative  doubt,  but  a  reasonable 
substantial  doubt  remaining  in  your  minds 
after  a  careful  consideration  of  all  of  tbe 
evidence,  and  such  a  doubt  as  reasonable, 
fair-minded,  and  conscientious  men  would 
entertain  imder  all  the  facts  and  circum- 
stances of  the  case. 

Under  this  Indictment  if  the  evidence 
shall  so  warrant  you,  you  may  find  the 
prisoner  guilty  in  the  manner  and  form  as 
he  stands  indicted ;  that  is,  guilty  of  murder 
In  the  first  degree,  or  guilty  of  murder  in 
tbe  second  degree,  or  guilty  of  manslaughter, 
or  not  guilty. 

Verdict:    Not  gnUty. 


JONES  «t  al.   V.  PURNBLL, 

(Superior  Court  of  Delaware.    Sussex.    Oct  9. 
1005.) 

1.  Witnesses— Compktbncy—Trawsactions 
WITH  Decedent. 
Under  Rev.  C!ode  1898,  p.  798,  c.  107.  I  1, 
providing  that  In  actions  by  or  against  adminis- 
trators neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with 
the  deceased,  a  defendant,  in  an  action  by  an 
administrator,  is  incompetent  to  testl^  to  any 
transactions  with  decedent 
Z  Pabtnership— Existence— Questions  fob 

COtTBT  AND  JxntY. 

What  is  a  partnership  is  a  question  for  tbe 
court,  but  whether  a  partnership  exists  is  a 
question  of  fact  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  88, 
Cent.  Dig.  Partnership,  {  185^^.] 

8.  Same— What  Constitutes. 

Where  two  or  more  persons  engage  in  a 
business  under  an  agreement,  express  or  im- 
plied, to  share  its  profits  and  losses,  a  partner- 
ship exists  between  them. 

[EM.  Note. — For  cases  in  point  see  vol.  38, 
Cent  Dig.  Partnership,  |{  15,  27.] 

4.  Same— Mankek  of  Pbovino. 

A  partnership  may  be  proved  by  direct 
evidence,  or  by  evidence  of  the  acts,  conduct 
and  declarations  of  the  alleged  partners. 

[Ed.  Note. — For  cases  in  point  see  vol.  38, 
Cent  Dig.  Partnership,  i§  6^1.] 

5.  Saioc— Pboof  as  between  Partners. 

A  partnership,  as  between  the  alleged  part- 
ners, must  be  shown  by  proof  of  the  actual  ex- 
istence of  the  partnership. 

[Ed.  Note. — For  cases  in  point  see  vol.  38, 
Cent  Dig.  Pa:rtnership,  $  76.] 

Suit  by  George  F.  Jones,  administrator 
of  Isaac  N.  Fooks,  deceased,  and  another 
against  Charles  T.  Purnell.  Issues  sut>- 
mitted  to  Jury  and  answered. 

The  issues  sent  to  tbe  Superior  Court  by 
the  chancellor  in  the  above  case  are  stated 
in  the  charge  of  the  court 
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Argued  before  LOBB,  O.  J.,  and  GRUBB 

and  PHNNHWILL,  JJ. 

Charles  W.  Whlley  and  Robert  C.  White, 
for  plaintiffs.  Charles  F.  Richards  and 
Charles  S.  Richards,  for  defendant 

At  the  trial  the  defendant,  In  reply  to  a 
qnestlon  asked  bim  by  bis  counsel,  was  pro- 
ceeding to  state  certain  conversations  and 
transactions  he  had  with  Isaac  N.  Fooks  in 
his  lifetime  relative  to  the  alleged  partner- 
ship. This  was  objected  to  by  counsel  for 
plaintUTs,  on  the  ground  that  under  the  stat- 
ute (Rev.  Code  1893,  p.  798,  c.  107,  §  1)  the  de- 
fendant could  not  testify  to  any  conversa- 
tions with  or  transactions  by  Fooks,  he  be- 
ing now  deceased  and  being  a  party  to  tbe 
suit  through  his  administrator,  and  any 
Judgment  rendered  against  the  plaintiffs  In 
this  case  would  affect  the  estate  of  the 
Fookses. 

LORB,  O.  J.  Under  the  statute,  this  de- 
fendant Is  not  permitted  to  testis  to  any 
conversations  or  transactions  with  iix. 
Fooks. 

LORB,  0.  3.  (charging  tbe  Jury).  Tbe 
questions  you  are  Impaneled  to  t^T  differ 
somewhat  from  ordinary  suits  that  are 
brought  before  Juries,  where  the  parties  orig- 
inally come  Into  this  court  and  submit  tbelr 
differences  to  your  adjudication,  in  this: 
that  it  Is  one  where,  In  a  case  before  the 
chancellor  between  the  parties,  the  testi- 
mony as  to  certain  questions  of  fact  was  so 
conflicting  that  he  desires  to  have  the  Infor- 
mation and  the  benefit  of  the  verdict  of  a 
Jury,  and,  in  order  to  get  that  under  tbe  laws 
of  this  state,  he  sends  what  Is  termed  an 
Issue  to  be  tried — In  this  case,  by  a  Jury  of 
Sussex  county.  That  issue  contains  two 
questions,  which  you  are  to  answer  by  your 
verdict  for  his  Information  and  guidance. 

The  first  of  those  questions  Is  this: 
"Whether  Isaac  N.  Fooks,  Charles  T.  Pur- 
neil,  and  Alfred  B.  Robinson,  under  tbe 
name  of  Fooks,  Pumell  ft  Robinson,  entered 
Into  a  partnership  for  tbe  purpose  of  buying 
and  selling  peaches  and  other  fruit  and  prod- 
uce at  tbe  railroad  station  at  Georgetown, 
In  Georgetown  hundred,  Sussex  county,  and 
state  of  Delaware,  and  any  point  or  points 
at  which  they  might  conclude  to  operate  for 
and  during  the  fruit  season  of  the  year  1805." 
When  you  return  your  verdict,  that  question 
will  be  put  to  you,  and  you  are  bound  to 
answer  either  ••Yes"  or  "No";  that  there 
was  such  a  partnership  formed  as  you  are 
there  asked  to  determine,  or  that  there  was 
not 

What  constitutes  a  partnership — that  Is, 
the  legal  elements  of  a  partnership — is  a 
question  of  law  for  the  court.  Whether  In 
fact  a  partnership  existed  between  tbe  par- 
ties is  a  question  of  fact  for  you.  We  will 
say  to  you,  as  a  matter  of  law,  that  wherever 
two  or  more  persons  engage  In  a  legal  busi- 


ness or  occupation,  nnder  an  agreement, 
either  express  or  implied,  to  share  the  profits 
and  the  losses,  that  is  what  Is  ordinarily 
and  broadly  denominated  a  partnership.  In 
Plunkett  V.  Dillon,  4  Houst.  396,  we  find  It 
expressed  In  this  language:  "A  partner- 
ship can  be  formed  only,  however,  by  a 
voluntary  agreement,  either  express  or  im- 
plied, by  two  or  more  competent  persons 
Joining  together  their  property,  their  labor, 
their  skill  and  experience  wltb  one  or  more 
of  them.  In  the  transaction  of  business  for 
tbelr  Joint  benefit  and  profit  It  may  be 
for  a  specific  purpose,  or  confined  even  to 
a  particular  transaction.  When  the  question 
of  its  existence  arises  between  the  alleged 
partners  themselves,  there  must  be  a  com- 
mon interest  and  risk  In  It  and  an  agree- 
ment between  them,  either  express  or  Im- 
plied, reciprocally  to  participate  In  the  losses 
as  well  as  in  the  profits  of  the  business." 
And  it  has  been  said  In  one  of  the  Judicial 
decisions  of  this  state  on  this  subject  that 
it  is  this  community  of  interest  in  sharing 
the  profits  and  losses  of  the  business  which 
constitutes  a  complete  partnership,  as  well 
between  the  parties  themselves  as  in  re- 
spect to  strangers  who  deal  with  them  as 
partners. 

In  order  to  answer  this  question  in  the 
aflSrmatlve,  you  must  be  satisfied  from  tbe 
preponderance  of  the  evidence  that  those 
three  persons  did  enter  into  a  partnership, 
under  tbe  name  of  Fooks,  Pumell  &  Robin- 
son, to  buy  and  sell  peaches  and  other  fruit 
and  produce  at  the  railroad  station  at  George- 
town, In  Georgetown  hundred,  Sussex  coun- 
ty, and  state  of  Delaware,  and  any  point 
or  points  at  which  they  might  conclude  to 
operate  for  and  during  the  fruit  season  of 
the  year  1895.  A  partnership  may  be  proved 
between  the  iwrtles,  as  well  as  wltb  others, 
by  evidence  of  the  acts,  dealings,  conduct, 
admissions,  and  declarations  of  tbe  parties 
themselves,  as  well  as  by  direct  proof  in 
different  lines.  As  between  tbe  parties,  you 
must  be  satisfied  by  a  preponderance  of  tbe 
proof  of  this  fact  that  a  partnership  ac- 
tually did  exist,  and  it  differs  where  the 
parties  contesting  ere  partners,  and  where 
a  third  party  Is  suing;  for  in  the  latter  case, 
although  the  parties  may  not  in  fact  be 
partners,  yet  they  may  so  conduct  them- 
selves towards  tbe  third  party  as  to  make 
themselves  liable.  But  between  partners 
themselves.  In  order  to  establish  a  liability 
from  one  to  the  other,  there  must  be  an  ac- 
tual partnership  proved,  either  directly  or 
indirectly,  by  a  preponderance  of  proof. 
So  that,  after  considering  all  the  evidence 
that  you  have  had  produced  before  you  In 
this  case,  it  Is  for  you  to  say.  In  answer 
to  that  first  qnestlon.  either  that  there  was 
or  was  not  such  a  partnership. 

The  second  question  contained  In  tbe  issue 
is  "whether,  if  the  said  Isaac  N.  Fooks, 
Charles  T.  Purnell,  and  Alfred  B.  Robinson 
engaged  together  to  buy  and  sell  peaches 
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and  other  frnit  and  produce,  as  aforesaid, 
dnring  the  year  189S,  sucb  engagement  was 
or  was  uot  limited  to  the  purchase  of  two 
car  loads."  Tou  must  speclflcally  answer 
this  latter  question,  as  well  as  the  first  one, 
according  as  the  eyldence  may  warrant  you. 
In  deciding  this  latter  question,  when  you 
come  to  answer  It  as  the  evidence  shall  war- 
rant, yon  will  say  either  that  It  was  limited. 
If  tbore  was  an  agreement  to  buy  peaches, 
to  two  car  loads,  or  that  It  was  not  so  limited. 
There  are  really  no  questions  of  contested 
law  in  this  case.  The  law  Is  clearly  defined 
and  laid  down  In  our  own  decisions,  and 
it  Is  a  question  of  fact  for  you  to  determine 
as  to  what  your  answer  will  be  to  the  two 
questions  propounded  tn  this  issue,  wblcb 
the  court  have  already  detailed  to  you.  It 
is  a  question  of  fact  for  you  to  determine 
from  the  evidence.  When  you  return  with 
your  verdict,  these  questions  will  be  put  to 
you  in  the  form  contained  in  the  issue,  and 
your  answer  to  the  first  will  be  "Yes"  or 
"No" — that  they  were  or  were  not  such  part- 
ners; and  to  the  second,  that  the  agreement 
was  confined  to  two  car  loads  or  was  not 
so  confined. 

Verdict :    As  to  the  first  query,  "Yea."   As  to 
the  second  query,  "No." 


Appeal  of  MELONT. 

(Supreme  Court  of  Errors  of  Connecdcnl 
Nov.  7,  1905.) 

X.  Dbsoknt  and  Dibtbibutior  —  Advarce- 

MBNT— Intention. 
Questions  of  advancements  made  by  a  de- 
cedent are  always  questions  of  intention. 

(E!d.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Descent  and  Distribution,  f  402.] 

2.  Appeal— Review  or  Pacts— CoNcr-ueiVB- 

nxsB  or  Findings. 
Where  there  are  no  facts  from  which  a 
conclusive  legal  presumption  of  an  Intention 
on  the  part  of  a  decedent  to  make  an  advance- 
ment arises,  and  the  question  presented  by  the- 
evidence  is  purely  one  of  fact,  the  determina- 
tion of  the  lower  court  is  conclusive  on  the 
Supreme  Court 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §  3962.] 

S.  Same— Qttebtions  Reviewable— Mattebs 
Not  Pbebented  Below. 
The  qnestion  of  the  admissibility  of  evi- 
dence for  a  certain  purpose  is  not  Iwfore  the 
Supreme  Court  for  review,  where  the  offer  of 
the  evidoice  in  the  trial  court  obviously  indicat- 
ed that  it  was  made  for  another  purpose. 
4.  Descent   and    DisTRiBxnnon  —  Advarcb- 

MENTS— CBEATIOR  rSOM  LOAR. 

A  loan  made  by  a  father  to  bis  son  may 
not  be  converted  by  the  father  into  an  advance- 
ment without  the  consent  and  against  the  will 
of  the  son ;  but  in  order  to  effect  such  a  change 
there  most  be  a  meeting  of  the  minds  between 
the  father  and  the  son  such  as  to  create  a  new 
contractual  status. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Descent  and  Distribution,  §§  403, 
410.1 

Appeal  from  Superior  Court,  Windham 
County:  William  S.  Case,  Judge. 


In  the  matter  of  the  settlement  of  the  er- 
tate  of  Norman  Melony,  deceased.  Fiom  ais 
order  of  the  probate  court  allowing  th«- 
amount  purporting  to  be  due  on  certain  prom 
issory  notes  of  William  H.  Melony  as  ad- 
vancements to  him  by  deceased,  said  William 
H.  Melony  appealed'  to  the  superior  court, 
where  the  order  was  reversed,  and  the  ad- 
ministrator appeals  to  the  Supreme  Court  of 
Errora   Affirmed. 

Charles  E.  Searls,  for  appellant  Theodore 
M.  Maltbie  and  Huber  Clark,  for  appellee. 

PRENTICE,  J.  From  April.  1809,  to  No- 
vember, 1877,  the  plalntifiTs  Intestate,  Norman 
Melony,  let  his  son,  William  H.  Melony,  the 
present  appellant  from  the  action  of  the  pro- 
bate court,  have  sums  of  money  aggregating 
$2,550.  Notes  were  taken  therefor,  which 
were  twice  consolidated  and  the  accumula- 
tions of  Interest  included.  These  notes  were 
secured  by  mortgages  of  real  estate.  In  May, 
1878,  the  real  estate  thus  mortgaged  was  con- 
veyed by  the  son  to  the  father  to  be  managed  ° 
and  sold  by  the  latter  for  the  son's  benefit. 
In  August,  1882,  a  sale  was  made  and  $3,000 
over  and  above  a  first  mortgage  thereon  real- 
ized. This  amount  the  father  Indorsed  upon 
the  son's  note,  whose  face  amount  purported 
to  be  $4,020,  leaving  a  balance  unpaid.  No 
accounting  for  the  use,  income,  and  profits 
of  the  property,  for  the  period  during  which 
the  father  held  it  was  ever  made,  although 
requested  by  the  son.  September,  1886,  the 
son  became  Indebted  to  the  father  in  the  sum 
<ot  $100,  as  the  result  of  a  business  trans- 
action, and  borrowed  the  further  sum  of  $50. 
For  this  indebtedness,  the  son  gave  his  30-day 
bank  note.  This  note  was  never  presented  for 
payment,  and  no  request  was  ever  made  by  the 
father  for  the  payment  of  the  same,  or  of  any 
balance  due  upon  the  prior  note,  or  of  any 
interest  upon  either  of  said  notes,  nor  was 
any  attempt  made  to  collect  either  of  said 
notes,  or  anything  due  thereon,  from  the 
dates  they  were  given  down  to  tbe  day  of  Nor- 
man Melony's  death  in  1896.  The  two  notes  last 
described,  the  first  bearing  the  Indorsement 
referred  to,  were  found  among  the  deceased's 
papers,  and  the  attempt  is  now  made  to 
charge  the  amounts  thereof  against  William's 
distributive  share  of  his  father's  estate  as 
advancements  made  to  him.  The  court  of  pro- 
bate passed  an  order  favorable  to  this  con- 
tention. The  superior  court  reversed  and  set 
aside  that  order. 

Tbe  superior  court  found  ttmt  the  original 
transactions  were  ail  loans.  We  understand 
the  reasons  of  appeal  as  presenting  the  claim 
that  in  so  doing  and  in  not  holding  upon  the 
evidence  that  they  were  advancements  there 
was  error  in  law.  "Questions  of  advance- 
ments are  always  questions  of  Intention." 
Johnson  v.  Belden,  20  Conn.  822;  Meeker  v. 
Iileeker,  16  Conn.  883;  Hart  v.  Chase,  46 
Conn.  207.  In  this  case,  there  are  no  facts 
from  which  a  conclusive  legal  presumption  of 
an  intention  to  create  an  advancement  arises. 
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The  qaeatlon  presented  was  purely  one  of 
fact,  whlcb  the  coort  bas  ooncloslTely  deter- 
mined. 

Upon  the  trial  tbe  appellee  offered  evidence 
of  declarationa  made  by  Norman  Melony  to 
a  third  person  some  years  snbaeqaent  to  the 
original  transactions  l>etween  the  father  and 
son  "as  tending  to  show  an  intention  on  tbe 
father's  part  to  treat  the  loans  referred  to  as 
advancements  to  be  deducted  from  the  son's 
share  of  his  estate."  This  offer  was  accom- 
panied by  an  admission  ''that  no  such  inten- 
tion was  then  or  afterwards  communicated 
to  William,  and  that  he  was  never  a  party  to 
any  such  attempted  change  In  the  character  ' 
of  tbe  original  transactions."  Tbe  evidence 
was  thereupon,  upon  objection,  excluded. 
Tbe  reasons  of  appeal  Impute  error  to  this 
ruling.  In  the  brief  of  counsel  in  support 
of  this  contention  It  Is  urged  that  the  prof- 
fered evidence  was  admissible  for  the  pur- 
pose of  showing  (1)  Norman  Melony's  original 
Intention  to  made  advancements  and  not 
loans;  and  (2)  a  subsequent  Intention  on 
his  part  to  change  what  had  been  loans  Into 
advancements.  Tbe  first  of  these  claims 
evidently  was  not  presented  to  tbe  trial  court 
The  appellee,  while  be  did  not  In  bis  an- 
swer to  the,  reasons  of  appeal  admit  that  tbe 
original  transactions  were  loans,  did  set  up 
a  change  subsequently  effectuated  by  the  fa- 
ther, whereby  what  had  been  indebtedness  be- 
came converted  into  an  advancement  The 
offer  of  the  rejected  evidence  was  plainly 
made  In  support  of  this  allegation.  The 
terms  of  tbe  offer  and  accompanying  admis- 
sion, when  read  In  tbe  light  of  both  what  was 
said  and  what  was  not  said,  leave  little 
room  for  doubt  upon  this  point  The  offer 
denominates  tbe  original  transactions  loans, 
and  tbe  admission  unmistakably  indicates 
that  the  appellee  conceived  himself  engaged 
in  an  attempt  to  establish  a  change  In  a 
once  existing  status.  This  was  the  under- 
standing, and  we  think  the  rightful  under- 
standing of  the  trial  court  Had  tbe  ap- 
pellee desired  the  benefit  of  tbe  evidence  for 
tbe  purpose  now  indicated,  be  should  have 
made  that  desire  more  plainly  manifest  We 
have  no  occasion  therefore  to  discuss  the 
question  of  tbe  admissibility  of  tbe  evidence 
had  It  been  offered  for  that  purpose. 

If  the  rejected  evidence  was  theoretically 
admissible  to  establish  a  change  of  relation, 
either  by  virtue  of  section  705  of  the  General 
Statutes,  or  as  admissions  against  Interest, 
it  was  nevertheless  Immaterial  and  Irrelevant, 
and  therpfore  properly  excluded.  The  offer 
made  assumes  the  unsound  proposition  that 
a  loan  may  by  the  creditor  be  converted  into 
an  advancement  without  tbe  consent,  past  or 
present,  and  against  the  will  of  tbe  debtor. 
The  relation  of  debtor  and  creditor  is  a  con- 
tractual one  involving  the  meeting  of  two 
minds.  That  relation  may  not  In  the  nature 
of  things  be  changed  at  the  will  of  one  only. 
The  minds  of  the  contracting  parties  must 
again  meet  at  some  time  in  order  to  create  a 


new  contractual  statna  Tbe  will  ot  neither 
party  can  be  overridden  by  tbe  other.  We  are 
familiar  with  cases  where  loans'  are  turned 
Into  gifts,  and  It  has  been  held  that  advance- 
ments may  be.  Sherwood  v.  Smith,  28  Conn. 
5t6 ;  Chapman  v.  Allen,  56  Conn.  162,  14  Atl. 
780.  These  cases,  however,  Involve  no  ex- 
ception to  tbe  general  principle  stated,  that 
there  must  be  a  concurrence  of  minds.  In  all 
of  them  the  new  status  is  necessarily  a  better 
one  for  the  donee,  and  his  assoit  to  tbe 
change  of  relation  always  appears  at  some 
point  of  time.  .His  claim  is  the  one  which 
is  always  urged,  never  repudiated.  By  this 
very  action,  assent  enters  into  the  situation 
and  dissent  disappears  from  it  The  unwill- 
ing donee  has  not  yet  been  discovered.  When 
be  Is,  It  win  be  time  to  inquire  whether  even 
be  can  be  compelled  to  take  what  he  does  not 
want  and  has  never  agreed  to  acc^t  This 
case  presents  the  bald  attempt  to  force  upon 
a  man  at  the  will  of  another  a  contractual 
relation  with  that  other  which  Is  injurious 
to  bis  interests,  to  which  he  bas  never  given 
his  consent,  express  or  Implied,  and  against 
which  he  rebels.  The  law  sanctions  no  sncb 
proceeding. 
There  is  no  error. 


DDESSEL  et  al.  t.  PKOCH  et  al, 

(Supreme  Court  Of  Errors  of  Connectlcnt 
Nov.  7,  1905.) 

1.  Religious  Societies  —  Change  —  Iroob- 
POBATION  —  Real  Bstatb  —  Convetancb— 
Use. 

Where  certain  land  was  conveyed  to 
trustees  of  a  certain  Lutheran  church,  follow- 
ing the  Unaltered  Augsburg  Confession  of 
Plymouth,  and  to  their  successors  or  assigns, 
trustees  of  such  church,  "to  them  and  their 
own  proper  use  and  behoof,"  such  church  be- 
ing congregational  in  government,  having  a 
mere  optional  affiliation  with  national  associa- 
tions or  synods  of  such  cbnrcbes,  the  use  of  the 
property  by  a  corporation  subsequently  organiz- 
ed from  the  old  coDeregation,  following  tbe 
general  Lutheran  belief  and  tbe  Unaltered 
Augsburg  Confession  of  Plymouth,  etc.,  was  au- 
thorized. 

2.  Same— CoNSTiTimoN— VoTiNo. 

Where  tbe  constitution  of  a  religions  cor- 
poration, adopted  by  tbe  unanimous  consent 
of  tbe  members  of  the  society,  provided  that 
controversies  should  be  determined  by  a  ma- 
jority rule,  tbe  fact  that  it  also  provided  that 
the  management  of  its  affairs  should  be  vested 
in  the  "whole  congregation"  did  not  require  the 
assent  of  every  member  to  every  vote ;  such 
provision  being  construed  merely  to  refer  to 
action  at  a  meeting  which  all  the  members 
were  entitled  and  had  an  opportunity  to  attend. 
8.  Same— Deposed   Pastor— Chubch   Buflo- 

INO. 

Where  a  church  corporation  had  power  to 
depose  its  pastor  by  a  majority  vote,  and  was 
subject  to  congregational  government  and  under 
no  compulsory  affiliation  with  any  superior 
body  in  the  church,  a  pastor  so  deposed  was 
not  entitled  to  maintain  a  suit  in  e(^uity  to  pre- 
vent the  use  of  the  church  buildmg  by  any 
other  pastor  than  himself,  and  to  secure  its 
use  for  services  held  by  him. 
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4.  Action  —  EqciTna  ABisine   attkb  Com- 

IIKNCKICENT. 

In  a  snit  in  equi^,  tacts  occnrring  rabae- 
qaent  to  the  filing  of  tie  bill  and  prior  to  final 
bearing  may  be  pleaded  and  proved  to  establish 
the  equities  at  the  time  of  the  hearing. 

Appeal  from  Superior  Court,  Hartford 
County;  Alberto  T.  Roraback,  Judge. 

Bill  by  Otto  Duessel  and  others  against 
IiUdwig  Proch  and  others  for  an  Injunction 
and  a  decree  Invalidating  a  certificate  of  In- 
corporation of  a  certain  Lutheran  church. 
From  a  decree  in  favor  of  defendants,  plain- 
tiflTs  appeal.    Affirmed. 

An  appeal  was  origiiially  taken  to  this 
court  at  the  May  term,  1905.  When  reached 
for  argument,  the  court  suggested  that,  un- 
less additional  parties  were  Joined,  no  Judg- 
ment could  be  pronounced  that  would 
conclude  all  those  legally  interested  in  the 
controversy.  That  appeal  was  accordingly 
withdrawn,  the  Judgment  of  the  superior 
court  opened  by  consent,  new  parties  added 
In  that  court,  and  a  new  Judgment  rendered 
In  June,  1903,  similar  in  effect  to  the  original 
one. 

Noble  E.  Pierce,  for  appellants.  Epaphro- 
dltus  Pe<A  and  Frederick  A.  Scott,  for  ap- 
pellees. 

BALDWIN,  J.  Otto  Dues8el,-alleging  him- 
self to  be  pastor  of  a  Lutheran  church  In 
Plymouth,  and  sundry  members  of  that 
church  and  of  the  congregation  by  which  it  Is 
supported,  have  brought  this  action  against 
the  congregation,  the  other  members  of  the 
church  and  congregation  and  the  trustees  who 
hold  the  title  to  the  land  occupied  by  the 
church  building.  The  finding  of  the  trial 
court  establishes  these  facts:  The  congre- 
gation, which  Is  named  the  "Qerman  Evan- 
gelical Lutheran  St  Paul's  Congregation, 
Unaltered  Augsburg  Confession."  was  or- 
ganized in  1892.  German  Evangelical  Luth- 
eran churches  are  congregational  in  polity. 
There  are  several  different  national  associa- 
tions or  synods  of  such  churches,  but  their 
powers  over  any  particular  local  church  are 
advisory  and  similar  to  those  of  associations 
and  conferences  of  Congregational  churches. 
There  Is  no  church  tribunal  with  Jurisdiction 
to  determine  the  questions  in  controversy  in 
this  action,  or  any  matters  of  faith  or  church 
organization.  St  Paul's  church  and  con- 
gregation has  never  affiliated  itself  with  any 
of  the  national  associations  or  synods.  In 
1896  it  had  as  pastor  one  Jentsch,  who  was 
afiflliated  with  one  of  these  associations 
known  as  the  "General  Council."  While 
under  bis  charge,  the  congregation  adopted 
a  constitution.  This  provided  that  it  should 
be  maintained  as  a  branch  of  some  neighbor- 
ing congregation,  calling  the  pastor  of  that 
to  be  Its  pastor,  and  that  "the  call  extln- 
gnisbee  whenever  the  congregation  dissolves 
Itself,  whenever  the  pastor  leaves  the  Ger- 
man Lutheran  church,  whenever  the  pastor 
inibllcly  stirs  up  strife  and  must  be  deposed, 


or  whenever  the  pastor  volnntarUy  gives  up 
his  office  to  the  congregation."  In  1896  Mr. 
Jentsch  resigned  the  pastorate,  and  the  plain- 
tiff Duessel,  who  was  affiliated  with  the 
national  association  known  as  the  "Mis- 
souri Synod,"  and  pastor  of  a  neighboring 
church  in  Bristol,  began  to  serve  in  his  place. 
No  formal  call  to  blm  was  voted,  nor  was 
he  ever  installed ;  but  by  continued  services, 
payment  of  salary,  and  the  common  under- 
standing of  all  parties  he  became,  and  In 
1904  was,  pastor  of  the  church,  as  well  as 
of  the  Bristol  church.  German  Evangelical 
Lutheran  churches  of  the  General  Council 
and  of  the  Missouri  Synod  alike  hold  to  the 
canonical  books  of  the  Old  and  New  Testa- 
ment as  the  Word  of  God,  the  Unaltered 
Augsburg  Confession  as  the  standard  of 
faith  and  theology,  and  the  symbolical  books, 
so  called,  including  the  Apology  of  the  Augs- 
burg Confession,  the  Smalcald  Articles,  the 
Catechisms  of  Luther,  and  the  Formula  of 
Concord,  as  true  and  orthodox  expositions  of 
that  faith.  Theologians  and  ministers  of 
the  General  Council  and  of  the  Missouri 
I  Synod  differ  In  some  points  of  interpreta- 
I  tlon  of  the  above-named  standards ;  the  theo- 
I  logical  teaching  of  the  Missouri  Synod  as  to 
the  doctrines  of  conversion,  predestination. 
I  and  election  differing  from  those  of  the 
I  Ooieral  Council.  These  differences  are 
'  deemed  vital  to  orthodoxy  by  theologians  of 
the  Missouri  Synod. 

In  1901  a  building  lot  in  Plymouth  was 
conveyed  to  three  persons,  described  as  trus- 
tees of  the  German  Evangelical  Lutheran  St 
Paul's  Church,  Unaltered  Augsburg  Confes- 
sion of  Plymouth,  "and  to  their  successors  or 
assigns,  trustees  of  said  church,"  habendum 
"to  them  and  their  own  proper  use  and  be- 
hoof." Thereafter  members  of  the  congre- 
gation and  others  subscribed  funds  with 
which  and  with  the  proceeds  of  a  mortgage 
a  church  building  was  erected  on  said  lot. 
No  purpose  was  expressed  In  the  contribut- 
ing or  raising  of  the  money  nor  any  trust 
created  In  connection  therewith  devoting  said 
church  building  to  the  uses  of  either  the 
Missouri  Synod  or  any  other  general  organi- 
zation of  the  Lutheran  Church.  In  1902,  hav- 
ing voted  to  abandon  its  .existing  constitu- 
tion, the  congregation  adopted  one  framed, 
at  its  request,  by  Mr.  Duessel.  This  pro- 
vided that  the  right  to  call  a  pastor  should 
;  belong  to  the  whole  congregation,  and  that 
i  a  call  should  never  be  given  for  a  fixed  period 
:  nor  to  a  service  to  be  terminated  at  the  will 
I  of  the  congregation,  so  long  as  the  minister 
i  teaches  "the  Word  of  God  pure  and  lives  a 
Christian  life,  till  God  Himself  will  call  him 
to  another  field.  But  if  the  minister  or 
teacher  will  teach  false  doctrines  or  leads 
an  immoral  conduct  and  will  stay  therein 
In  spite  of  all  admonition  of  the  congrega- 
tion and  Synod,  then  he  shall  be  discharged.*' 
Another  article  declared  that  "the  congre- 
gation, as  a  whole,  has  the  sovereignty  of  the 
interior  or  exterior  management  of  all   af- 
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fairs,"  and  a  third  that  "to  pass  a  reeolntlon 
requires  a  majority  of  the  members  present" 
Early  in  1904  the  congregation  roted  to  dis- 
charge the  defendant  Procb,  who  was  then 
Its  collector,  from  that  office,  and  Mr.  Dnes- 
sel  in  a  sermon  remarked  in  words  under- 
stood to  refer  to  Mr.  Proch:  "There  is  in 
this  congregation  a  worse  than  Judas  Iscarl- 
ot  Judas  carried  the  bag,  and  this  man  also 
has  the  money.  Jndas  went  out  and  lianged 
himself.  What  will  this  man  do?"  At  about 
the  same  time  Mr.  Duessel  excluded  one  of 
the  congregation  from  partaking  of  the  com- 
munion, because  he  refused  to  make  a  public 
declaration  of  repentance  for  having  been 
married  by  a  Baptist  minister,  who  was  the 
pastor  of  the  bride;  such  a  marriage  being 
forbidden  by  the  rules  and  practice  of  the 
Missouri  Synod.  Mr.  Duessel  also  declined 
one  Sunday  to  step  into  the  house  of  one  of 
the  congregation,  at  the  request  of  the  lat- 
ter, and  baptize  bis  infant  child,  who  was 
lying  at  the  point  of  death.  The  house  stood 
next  to  the  chnrcfa.  The  child  had  received 
lay  baptism,  which  Mr.  Duessel  thought  soffl- 
cient  The  Lutheran  Church  regards  lay 
baptism  as  valid,  but  has  provided  a  special 
ceremony  for  its  conSrmatlon  by  a  pastor. 
Both  the  parents  of  the  child  were  very  anx- 
ious that  it  should  receive  clerical  baptism, 
but  it  died  without  it  These  incidents 
caused  much  bitterness  of  feeling  towai-ds 
Mr.  Duessel  on  the  part  of  many  in  the 
congregation. 

Mr.  Duessel  frequently  declared  to  the  con- 
gregation, In  the  spring  of  1904,  that  he  de- 
sired to  relinquish  the  pastorate,  and  advised 
the  choice  of  one  who  would  be  pastor  of 
that  congregation  only,  but  Insisted  that  his 
successor  should  be  affiliated  with  the  Missou- 
ri Synod.  On  July  20, 1904,  the  congregation 
abolished  the  article  regarding  calling  a  pas- 
tor contained  in  the  constitution  adopted  in 
1896.  It  is  a  well-settled  mle  of  the  Luther- 
an denomination  that  a  pastor  cannot  be 
dlBmissed  except  by  his  own  consent  or 
■  for  persistent  unchristian  life,  or  upon  th<? 
ground  that  he  willingly  teaches  false  doc- 
trine. On  August  8,  1904,  a  certificate  was 
filed  with  the  Secretary  of  State,  stating  that 
on  August  2d  the  members  of  the  church  of 
the  Oerman  Evangelical  Lutheran  St  Paul's 
Congregation  of  Plymouth  had  by  a  two- 
thirds  vote,  pursuant  to  Gen.  St  1902,  c.  222, 
organized  as  a  corporation  under  the  name 
of  the  German  Evangelical  Lutheran  St 
Paul's  Congregation  of  Terryvllle,  Conn.,  to 
take  the  place  of  the  society  known  as  the 
"German  Evangelical  Lutheran  St  Paul's 
Church,  Unaltered  Augsburg  Confession." 
This  was  signed  by  the  clerk  and  treasurer 
of  the  congregation  and  one  of  the  trustees. 
Between  1902  and  1905  several  votes  were 
passed  at  what  were  claimed  by  the  defend- 
ants to  be  legal  meetings  of  the  congregation, 
repealing  the  constitution  of  1902,  readopt- 
Ing  the  previous  constitution,  dismissing  Mr. 
Duessel  from  the  pastorate,  declaring  that 


the  church  would  not  have  a  pastor  belonging 
to  the  Bflssourl  Synod,  and  resolving  to  call 
a  pastor  belonging  to  the  General  Council. 
The  plalntHfs  claimed  that  these  meetings 
were  not  legally  warned  or  conducted.  In 
January,  1905,  pending  this  action,  at  the 
suggestion  of  the  trial  Judge,  a  meeting  of 
the  congregation  was  held  under  a  proper 
call,  and  by  a  vote  of  29  to  20  all  those  votes 
were  formally  ratified.  The  fact  of  such 
ratification  was  set  up  and  admitted  in  sup- 
plemental pleadings.  The  defendants,  prior 
to  the  commencement  of  the  suit,  bad  forbid- 
den Mr.  Duessel  to  enter  the  pulpit  of  the 
church  again,  and  had  caused  the  locks  on 
the  church  edifice  to  be  changed,  so  that  a 
I  key  which  he  possessed  would  no  longer  ad- 
mit him. 

Under  these  circumstances  the  superior 
court  properly  dismissed  the  complaint  It 
did  not  present  a  case  of  the  ose  of  a  trust 
estate  for  purposes  foreign  to  the  trust.  The 
only  trust  to  which  the  church  edifice  was 
subject  was  a  trust  for  the-  l)eneflt  of  St. 
Paul's  Church,  described  as  a  "German  Evan- 
gelical Lutheran  Chwch  adhering  to  the 
Unaltered  Angsburg  Confession."  The  acts 
complained  of  have  been  sanctioned  by  the 
congregation  which  supports  that  church  and 
Is  entitled  to  speak  in  Its  behalf.  It  is  not 
disputed  that  the  church  still  Is  and  always 
has  been  a  German  Evangelical  Lutheran 
church  adhering  to  the  unaltered  Augsburg 
Confession.  It  was  entitled  to  aflSllate  it- 
self with  any  synod  or  council  of  the  denomi- 
nation, and  to  change  Its  affiliation  from 
time  to  time,  should  it  so  desire,  by  a  vote 
of  a  majority  of  its  members.  Lutheran 
Congregation  v.  St  Michael's  Evangelical 
Church,  48  Pa.  20.  Being  congregational  In 
polity,  this  was  one  of  its  inherent  rights.  It 
did  less  than  this  in  voting,  pending  the  ac- 
tion, to  call  a  pastor  belonging  to  the  Genoral 
Council,  and  not  to  call  one  belonging  to 
the  Missouri  Synod.  Unanimous  consent  to 
such  action,  even  if  the  congregation  were 
an  unincorporated  association,  was  unneces- 
sary for  two  reasons:  First  because  it 
worked  no  change  in  the  purposes  of  the 
organization ;  and,  secondly,  because  the  con- 
stitution of  1902  expressly  provided  for  ma- 
jority rule.  That  constitution,  so  far  as 
appears,  was  adopted  by  unanimous  consent 
and  is  alleged  in  the  complaint  to  be  a  bind- 
ing Instrument  which  governs  the  rights  of 
the  parties  to  the  cause.  The  claim  that  as 
the  management  of  Its  affairs  was  by  this 
constitution  vested  in  the  "whole"  congrega- 
tion, the  assent  of  every  member  to  every 
vote  was  required  is  plainly  untenable.  This 
phrase  referred  to  action  at  a  meeting  which 
all  the  members  were  entitled  and  liad  an 
opportunity  to  attend. 

If  Mr.  Duessel  be  now  the  pastor  of  St 
Paul's  Church,  he  is  not  in  this  proceeding 
suing  for  his  salary  as  such.  So  far  as  he 
is  concerned,  no  question  of  property  right 
is  presented.    He  and  his  coplaintiffis  have 
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appealed  for  Jadldal  aid  to  prevent  certain 
acta  and  to  compel  the  performance  of  cer- 
tain other  acts  In  accordance  with  what  they 
assert  to  be  equitable  duties.  Hla  exclnslon 
from  the  pnlplt,  for  reasons  previously  stated, 
violated  no  trust  attaching  to  the  church  edi- 
fice. So  far  as  concerns  the  claim  in  the  com- 
plaint that  the  paper  purporting  to  be  a  cer- 
tlflcate  of  corporate  organization  be  declared 
Told,  it  was  not  disposed  of  by  the  Judgment 
«f  the  superior  court,  and  the  omission  to 
pass  upon  it  has  not  been  made  a  cause  of 
exception  by  either  party.  There  is  thus 
left  to  support  the  complaint  nothing  but  the 
eqnlty  which  it  sets  up  to  prevent  the  use  of 
the  church  building  under  the  ministry  of 
any  other  pastor  tban  Mr.  Duessel,  and  to  se- 
cure its  use  for  services  held  under  bis  charge. 
To  grant  such  relief  would  be  to  use  the  com- 
pelling power  of  a  court  of  equity  to  dispos- 
sess the  majority  of  the  church  and  turn  the 
starch  building  over  to  a  minority.  It  would 
lie  to  subject  a  church,  which  by  the  polity 
of  the  denomtnatlon  to  which  it  belongs  is 
self-governing,  to  the  overruling  authority 
of  that  court,  as  to  the  mode  of  conducting 
Its  religious  services.  It  would,  since  the 
plaintiffs  could  not  prevail  without  showing 
the  continued  existence  of  the  pastoral  rela- 
tion between  Mr.  Duessel  and  the  congrega- 
tion, be  to  preclude  a  court  of  law  from  sub- 
sequently determining  that  question  with  the 
aid  of  a  Jury,  should  he  bring  suit  for  salary 
dnring  the  time  which  has  elapsed  since  his 
exclusion  from  the  pulpit  Cox  v.  McClure, 
78  Conn.  486,  47  Atl.  767. 

Upon  the  evidence  before  it  on  the  trial  of 
this  cause  the  superior  court  was  justified 
in  view  of  these  considerations  in  declining 
to  rule,  as  requested  by  the  plaintiffs,  that 
Mr.  Duessel  was  still  the  lawful  pastor  of 
the  church,  and,  in  the  exercise  of  its  Judicial 
discretion,  in  refusing  the  injunction  claimed 
In  the  complaint  If  he  be  its  lawful  pastor, 
it  would  be  not  in  furtherance  of  equity,  but 
against  it  to  Interpose  for  his  restoration 
to  the  pulpit  of  a  Congregational  church  the 
majority  of  whose  members  have  by  repeated 
votes,  under  such  circumstances  as  are  set 
ant  In  the  finding,  manifested  their  unwilling- 
ness to  continue  under  his  ministry,  or  that 
of  any  clergyman  who  is  affiliated  with  the 
synod  to  which  be  belongs  and  the  theological 
views  of  which  he  deems  of  such  controlling 
Importance.  The  plaintiffs  objected  by  de- 
murrer to  the  sufficiency  of  the  supplemental 
pleadings  which  set  up  the  doings  of  the 
meeting  of  1905.  and  later,  after  pleading 
over,  to  the  competency  of  the  evidence  of- 
fered In  their  support  These  objections 
were  all  properly  overruled.  In  equitable 
proceedings,  any  events  occurring  after  their 
Institution  may  be  pleaded  and  proved  which 
(0  to  show  where  the  equity  of  the  case  lies 
at  the  time  of  the  final  hearing.  Woodbrldge 
T.  Pratt  ft  Whitney  Co.,  60  Conn.  804,  334, 
37  AU.  688. 

There  is  no  error. 


OANS   8ALVAGH   CO.   t.   BYRNES. 
(Court  of  Appeals  of  Maryland.    Nov.  23, 1005.) 

1.  Ajppkal— Rbvikw — Law  of  the  Case. 

The  concession  of  a  prayer  for  a  mlinc 
of  law  by  the  opposite  party  makes  the  lei^ 
proposition  annotinced  therein  the  law  of  the 
case,  whether  such  proposition  is  right  or  wrong. 

2.  Mastxb  and  Sebvant— Injuby  to  Sebvant 
—Falling  Shait— Res  Ipsa  Loquitub. 

Where,  after  the  destruction  of  a  building 
by  fire,  a  brick  vault  shaft,  extending  from  the 
cellar  to  the  top  story,  some  3u  feet  high,  was 
left  standing,  but  appeared  to  be  solid  and  not 
dangerous  until  it  suddeuly  fell  without  warn- 
ing, several  days  after  the  tire,  and  injured 
plaintiff,  a  member  of  a  salvage  crew  working 
in  the  debris,  the  mere  falling  of  the  wall  was 
not  of  itself  evidence  of  negligence  on  the  part 
of  plaintiff's  master  in  charge  of  the  work  of 
salvage. 
8.  Saicb-Safk  Place  to  Wobk. 

Where  plaintiff,  a  member  of  a  salvage 
gang  engaged  in  working  in  the  debris  of  a 
building  destroyed  by  tire,  was  injured  by  the 
falling  of  a  vault  shaft,  and  there  was  no  evi- 
dence that  the  shaft  was  dangerous,  unsafe,  or 
liable  to  fall  prior  to. the  time  it  did  fall,  de- 
fendant was  not  guilty  of  negligence  in  failing 
to  provide  plaintiS  with  a  safe  place  in  which 
to  work  because  such  shaft  was  not  razed. 
4.  Same — Assuukd  Risk. 

The  condition  of  the  vault  shaft  being 
eiiually  obvious  to  plaintiff  and  defendant,  plain- 
tiff by  voluntarily  working  in  the  debris  sur- 
rounding the  same  assumed  the  risk  of  injury 
therefrom. 

Appeal  from  Court  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Action  by  Robert  Byrnes,  to  the  use  of 
James  Higgins,  against  the  Cans  Salvage 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Argued  before  McSHERRt,  C.  J.,  and  BRIS- 
COE, BOyD,  PAGE,  PEARCB,  SCHMUCK- 
ER,  JONES,  and  BCRKE,  JJ. 

Carroll  T.  Bond  and  George  Weems  Wil- 
liams, for  appellant  James  Fiuegai,  for 
appellee. 

McSHERRY,  C.  J.  The  appellant  is  a 
body  corporate  engaged  in  the  prosecution 
of  a  general  salvage  business.  After  the 
great  fire,  which  caused  a  vast  destruction 
of  proi)erty  in  Baltimore  City,  on  February 
7  and  8,  1904,  the  appellant  contracted  to 
remove  a  quantity  of  canned  goods  from  the 
cellar  of  a  building  which,  before  the  fire 
had  consumed  it  had  stood  on  South  street 
The  plaintiff,  who  is  the  appellee  on  this 
record,  was  one  of  a  number  of  men  em- 
ployed by  the  appellant  to  do  the  work  of 
removal.  Several  walls  or  parts  of  walls  of 
the  building  were  standing  after  the  fire  was 
extinguished  and  at  the  time  the  salvage 
work  was  commenced.  In  the  declaration 
It  is  alleged  that  "the  building  was  danger- 
ous and  unsafe  to  work  in,"  and  that  the 
"dangerous  condition  of  said  building  was 
known  to  the  defendant  but  unknown  to 
the  plaintiff;  that  the  plaintiff  while  using 
due  care  and  caution  in  the  said  building 
was,  by  the  negligence  of  the  defendant  In 
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thus  having  him  work  In  the  said  dangerous 
and  unsafe  premises.  •  *  *  seriously  and 
permanently  Injured  •  •  •  by  the  col- 
lapsing of  a  wall  and  other  parts  of  the 
said  building."  The  case  went  to  trial  be- 
fore a  Jury  upon  the  Issue  joined  on  the 
plea  of  not  guirty,  and  resulted  In  a  verdict 
against  the  defendant.  Froqi  the  judgment 
entered  on  that  verdict,  the  pending  appeal 
was  taken.  During  the  progress  of  the  trial 
five  exceptions  were  reserved.  Four  of  them 
relate  to  rulings  concerning  the  admissibility 
of  evidence  and  the  fifth  brings  up  for  re- 
view the  action  of  the  trial  court  on  the 
prayers  submitted  for  instructions  to  the 
jury. 

As  this  is  a  suit  by  a  servant  against  the 
master  to  recover  damages  for  a  personal 
injury  sustained  by  the  former  In  the  course 
of  his  employment,  negligence  Is  the  grava- 
men of  the  action.  The  negligence  averred 
in  the  declaration  consisted,  if  it  existed  at 
all,  not  merely  in  a  failure  of  the  appellant 
to  exercise  ordinary  care  to  provide  Its  serv- 
ant, the  appellee,  with  a  reasonably  safe 
place  in  which  to  perform  the  labor  he  had 
been  employed  to  do,  but  In  deliberately 
putUiig  blm  to  work  in  the  ruins  of  a  build- 
ing known  by  the  appellant,  but  unknown 
by  the  appellee,  to  be  in  a  dangerous  condi- 
tion. The  alleged  negligence  relied  on  to 
sustain  a  recovery  was  therefore  not  simply 
an  omlsslob  to  discharge  some  duty  which 
the  master  owed  to  the  servant,  but  involved 
an  affirmative  act  of  commission  In  the  as- 
signment of  the  servant  to  a  situation 
which  the  master  knew- and  the  servant  did 
not  know  to  be  perilous  and  insecure.  Un- 
der the  declaration  It  was  Incumbent  on  the 
appellee  to  prove  by  legally  sufficient  evi- 
dence, first,  not  only  that  some  of  the  wails 
of  the  building  in  question,  which  were  left 
standing  after  the  fire,  were  In  a  dangerous 
condition  and  liable  to  fall,  but  that  the 
identical  wall,  which  by  falling  caused  the 
injury  complained  of,  was  also  in  that  same 
condition  when  the  appellee  was  placed  or 
retained  at  work  In  close  proximity  to  It; 
secondly,  that  the  appellant  had  knowledge 
of  the  dangerous  condition  of  the  wall  which 
by  collapsing  injured  the  appellee,  and  that 
It,  the  appellant,  possessed  that  knowledge 
prior  to  the  occurrence  of  the  accident ;  and, 
thirdly,  that  the  appellee  was  Ignorant  of 
the  danger,  and  by  the  exercise  of  proper 
prudence  and  care  could  not  have  discovered 
It  before  the  wall  fell  upon  him. 

A  brief  outline  of  the  facts  appearing  In 
the  bills  of  exception  must  be  given  before 
turning  to  a  consideration  of  the  legal  prin- 
ciples which  underlie  and  will  control  the 
final  decision  of  the  several  questions  pre- 
sented to  this  court  by  the  record.  The 
building,  in  the  cellar  of  which  the  appellee 
and  others  were  working  when  the  accident 
happened,  had  been  completely  destroyed 
by  the  fire.  Some  partition  walls  and  a 
brick  vault,  which  extended  from  the  cellar 


to  the  top  story,  were  left  standing.  All  of 
the  wood  material  had  been  consumed  by 
the  flames.  The  fragments  of  the  walls 
still  standing  and  the  brick  vault  were  not 
supported  by  any  of  the  timbers  which  bad 
formerly  tied  the  outer  and  the  Inner  walls 
together.  The  ruins  showed  merely  a  heap- 
of  d6brl8,  a  few  fragments  of  walls,  and 
the  remnant  of  the  brick  vault  1%l8  vault 
was  built  of  brick,  and  was  about  four  or 
five  feet  square,  with  openings  Into  It  on 
each  floor.  These  openings  in  the  face  of 
the  vault  bad  iron  doors  attached.  Thus 
the  tenants  of  each  floor  were  provided  with 
a  vault  for  the  protection  of  their  books 
and  papers.  After  the  Are  this  vault  stood 
for  a  height  of  30  or  35  feet,  and  presented 
the  appearance  of  a  square  stack  or  chimney 
with  iron  doors  opening  Into  it  at  each  floor. 
The  cellar  of  the  house  was  divided  up  into- 
arched  compartments,  and  In  these  the  cases 
of  canned  goods  were  closely  packed.  In 
order  to  get  them  out  after  the  fire,  it  was 
necessary  to  dig  through  the  arched  tops 
of  the  compartments,  and  this  was  done  by 
the  appellee  and  the  other  laborers  engaged 
in  the  work  of  removing  the  goods.  Thfr 
work  of  removing  the  cases  had  progressed 
for  several  days  under  these  conditions. 
There  was  a  foreman  who  had  charge  of 
the  hands,  and  both  the  foreman  and  the 
hands'  worked  under  a  man  named  Ratinger, 
who  had  full  charge  of  and  supervision  over 
the  salvage  work  for  the  appellant  company. 
Several  days  before  the  accident  happened 
James  W.  McCuen,  an  Inspector  of  furnaces, 
who  was  a  subordinate  of  Building  In- 
spector Preston,  went  to  the  premises  where 
the  appellee  and  the  other  employes  of  the 
salvage  company  were  working,  and  told 
the  foreman  "to  take  care  of  the  walls  as 
they  were  coming  down,  as  It  was  dangerous 
for  the  men  to  go  further  down  without 
taking  care  of  them,  and  he  said  he  would." 
This  message  was  delivered  to  the  foreman, 
because  Building  Inspector  Preston,  who  had 
not  seen  the  condition  of  the  walls  and  who 
had  no  personal  knowledge  concerning  them, 
had  been  informed  "that  there  were  some 
men  working  in  a  cellar  on  South  street, 
where  It  was  dangerous."  The  building  In- 
spector directed  McCuen  "to  go  down  there 
and  notify  them  to  take  care  of  the  walls 
If  they  continued  working  there,"  and  Mc- 
Cuen without  making  any  minute  or  even 
casual  Inspection  of  the  walls,  because,  as 
he  says,  he  did  not  have  time  to  do  so,  mere- 
ly communicated  to  the  foreman  the  warn- 
ing sent  by  Mr.  Preston.  The  foreman  there- 
after reputed  to  Ratinger  the  message 
delivered  to  McCuen.  After  McCuen  bad 
left,  and  after  Ratinger  bad  learned  from 
the  foreman  what  the  building  inspector 
had  directed  to  be  done,  one  of  the  walls 
was  thrown  down  under  the  supervision  of 
Ratinger,  but  the  vault  stack  was  allowe<I 
to  remain.  There  is  not  a  particle  of  evi- 
dence in  the  record  to  show  that  the  vault 
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waIl^  the  toor  walls  forming  the  four  or 
flre  foet  square  vault  stack,  were  unsafe 
or  dangerous  or  even  Impaired.  On  the 
contrary,  three  witnesses  examined  on  be- 
half of  the  appellee,  they  being  the  foreman 
tod  two  of  the  18  men  employed  by  the 
appellant,  distinctly  and  emphatically  say 
they  thought  the  vault  walls  perfectly  safe 
because  they  were  solid.  McOnen  did  not 
tell  the  foreman  that  the  vault  walls  were 
onsafe.  He  did  not  go  Into  the  cellar;  he 
made  no  special  inspection  of  the  vault 
walls;  he  Is  not  a  builder,  but  a  furnace 
Inspector;  and  he  testified  that  he  thought 
In  his  judgment  "if  they  would  attempt  to 
clear  that  dSbrls  out  without  protecting  the 
walls,  before  they  could  get  away  from 
them,  they  would  weaken  and  would  fall 
down."  He  further  testified:  "The  way  it 
looked  to  me  to  clear  the  d6bris  out  that  was 
there  without  first  protecting  the  wall,  It 
might  possible  fall  after  the  dSbrls  was 
away.  I  wasn't  making  any  particular  In- 
spection of  that  particular  work.  I  was  go- 
ing around  delivering  messages  to  them  who 
had  charge  of  the  gangs  pulling  down  dif- 
ferent walls."  On  March  7,  1904,  it  rained 
and  no  work  was  done  by  the  men  on  the 
premises  in  question,  though  they  had  work- 
ed there  several  days  the  previous  week. 
On  the  following  day,  March  8th,  work  was 
resumed,  and  whilst  the  appellee  and  other 
laborers  were  In  the  cellar,  and  whilst  Ratin- 
ger  was  standing  within  a  few  feet  of  the 
vault,  the  vault  walls  fell  and  injured  tixf 
appellee  and  another  workman.  There  la 
nothing  in  the  record  to  show  what  caused 
the  vault  walls  to  fall.  To  all  appearances 
they  were  solid  and  safe,  and,  though  Mc- 
Cuen,  when  testifying  in  the  case  a  year 
after  the  accident  had  happened,  stated  that 
In  his  judgment,  "when  they  got  all  this 
d6bri8  and  stutt  out  of  the  cellar.  It  seemed 
to  me  it  would  so  weaken  the  wall,  there 
being  nothing  to  support  it,  it  would  fall," 
he  did  not  venture  to  say  how  much  of  the 
d6bri8  would  have  to  be  removed  before 
the  walls  would  give  away,  nor  was  any 
evidence  whatever  adduced  to  show  that 
the  removal  of  the  debris  actually  caused 
the  walls  to  fall.  This  vault  stack,  as  has 
be«ii  remarked,  extended  up  the  height  of 
the  bnildlng,  and  the  upper  half  toppled  over 
and  fell  inwards,  leaving  about  a  story  and 
a  half  of  it  undisturbed.  It  certainly  could 
not  have  been  foreseen  by  any  one  that  the 
upper  part  of  this  quadrilateral  brick  struc- 
ture would  separate  from  the  lower  part 
aboat  midway  of  its  entire  elevation,  and 
tliat  the  top  portion  would  fall  in  the  way 
it  did. 

It  is  a  general  rule,  not,  however,  with- 
out very  important  exceptions,  at  least  one 
of  which  will  be  alluded  to  later  on,  that 
It  is  the  duty  of  the  master  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  In  which  the  servant  may  perform 
hlB  gervices.    Eckhardt  v.  Lazaretto  Co.,  90 


Md.  192,  44  AH.  1017;  Armour  v.  Hahn, 
Ul  n.  S.  S18,  4  Sup.  Ot.  433,  28  L.  Ed.  440. 
A  failure  of  the  master  to  do  this,  in  the 
Instances  where  it  is  his  duty  to  do  it,  is 
negligence,  and.  If  an  injury  to  the  servant 
results  therefrom  and  is  the  direct  conse- 
quence thereof,  an  action  will  lie.  A  master 
is  not  an  insurer  of  the  servant's  safety. 
Wood  V.  Beiges,  83  Md.  269,  34  Atl.  872. 
His  liability,  if  any  liability  attaches  at  all, 
depends  altogether  upon  a  breach  by  him 
of  some  imposed  duty.  Laying  aside  for 
the  moment  all  the  exceptions  to  the  gen- 
eral rule  requiring  the  master  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  work,  what  evidence 
Is  there  in  this  case  of  a  breach  of  the  duty 
Imposed  by  the  rule?  The  concession  by  the 
appellee  of  the  appellant's  fifth  prayer,  which 
Instructed  the  jury  that  the  mere  falling  of 
the  wall  by  itself  was  not  sufficient  evidence 
of  negligence  on  the  part  of  the  appellant, 
excluded  any  inference  of  negligence  from 
the  naked  act  which  caused  the  Injury.  Se- 
rlo  V.  Murphy,  99  Md.  656,  68  AU.  435.  The 
concession  of  the  prayer  made  the  legal 
proposition  which  it  announced  the  law  of 
the  case,  whether  that  proposition  was  right 
or  wrong.  Con.  Ry.  Co.  v.  O'Dea,  91  Md. 
610,  46  Ati.  1000.  But  the  legal  proposition 
contained  In  the  conceded  prayer  was  right 
South  Balto.  Car  Works  v.  Scbaefer,  96  Md. 
105,  58  Ati.  665,  94  Am.  St  Rep.  560.  The 
case  at  bar  is  distinguishable  from  Treusch 
V.  Eamke,  63  Md.  27a  That  was  an  action 
to  recover  damages  for  an  injury  sustained 
by  the  fall  of  a  house  which  had  been  so 
carelessly  and  negUgentiy  erected,  and  with 
such  insufflcient  and  improper  materials,  that 
in  consequence  it  suddenly  fell,  and  in  fall- 
ing injured  the  plaintiff.  It  was  held  that 
"the  fact  of  the  fall  itself  was  at  least 
prima  fade  evidence  of  improper  construc- 
tion, and  entitled  the  plaintiff  to  call  upon 
the  defendant  to  explain  it  to  the  satisfac- 
tion of  the  jury."  Here,  however,  we  have 
no  inquiry  concerning  a  faulty  or  negligent 
construction.  A  house  properly  and  care- 
fully built  with  sufficient  and  suitable  ma- 
terial, would  not  suddenly  fall,  and  the  owner 
who  built  It  if  it  did  so  fall,  would  be 
bound  to  explain  the  cause  of  the  collapse, 
if  he  wished  to  free  himself  from  the  con- 
sequences resulting  from  conditions  for  the 
existence  of  which  be  was  himself  responsi- 
ble. The  case  In  63  Md.  was  not  one  between 
master  and  servant  In  the  case  now  before 
us  no  question  as  to  improi>er  or  negligent 
construction  is  concerned,  no  suit  is  pending 
against  the  builder  of  the  vault  walls,  and 
no  Inference  as  to  the  dangerous  condition 
of  the  walls  can  be  drawn  from  the  mere 
fact  that  the  walls  fell,  unless  it  be  assumed 
that  they  could  not  have  fallen  had  they 
not  been  in  an  unsafe  and  dangerous  con- 
dition. But  to  assume  that  would  be  to 
assume  as  true  the  predse  thing  to  be  proved, 
and  that  assumption,  when  adopted,  would 
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Uien  be  subatltated  for  evidence  tending  to 
establlsli  the  fact  to  be  prored.  Sucb  a 
process  would  permit  negligence  to  be  in- 
ferred from  tbe  simple  happening  of  the 
accident  In  a  case  like  this  tliat  cannot 
be  done. 

Something  else,  then,  in  addition  to  the 
mere  falling  of  the  vault  walls,  must  t>e 
found  in  the  record  before  it  can  be  l>eld 
that  there  was  evidence  tending  to  prove 
that  the  place  where  the  appellee  was  em- 
ployed to  work  was  dangerous.  One  wall 
of  the  building  had  been  torn  down  by  city 
employes,  and  after  the  warning  message 
delivered  by  McCuen  had  been  communi- 
cated to  Ratinger  by  the  forman  another 
wall  was  demolished  by  the  appellant's  work- 
men; but  neither  the  city  employte  nor  the 
appellant's  workmen  disturbed  the  vault 
walla.  If  the  vault  walls  had  presented  any 
Indications  of  being  in  a  dangerous  condition 
at  the  time  the  other  walls  were  leveled, 
it  is  scarcely  iffot>able  that  they  would  have 
been  allowed  to  remain  standing.  Indeed, 
It  is  reasonably  certain  they  would  also  have 
been  destroyed  or  strengthened.  They  ap- 
peared to  t>e  solid  and  secure,  and  the  fact 
that  tliey  formed  a  square,  compact  column 
which  had  stood  firmly  for  a  month  after 
the  fire,  seemingly  unaffected  by  it.  and 
without  exlilbiting  any  signs  of  weakness 
whatever,  was  calculated  to  induce  a  belief 
that  it  was  not  necessarily  or  even  probably 
hazardous  to  remove  the  cases  of  canned 
goods  from  the  cellar  before  either  razing 
the  walls  or  shoring  them  up.  The  evidence 
does  not  show  what  caused  the  vault  walls 
to  fall.  The  conjecture  of  McCuen  that,  if 
the  debris  were  removed,  the  walls  would 
(all  is,  at  best,  a  mere  speculation,  because 
there  is  nothing  In  the  record  to  show  either 
that  tlie  debris  had  been  removed,  or,  if 
removed,  to  what  extent  it  had  been  taken 
away,  or  what  causative  relation  existed, 
if  any,  between  its  removal  and  the  collapse 
of  the  walls.  Nor  does  the  testimony  of 
Bmerich,  the  district  chief  of  the  fire  de- 
partment tend  to  show  that  the  walls  were 
dangerous  before  the  accident  haiH>ened.  He 
was  summoned  to  the  scene  after  the  walls 
fell,  and  he  knew  nothing  concerning  them 
prior  to  that  time.  He  aided  in  rescuing 
the  men  imprisoned  by  the  debris.  He  found 
it  necessary  then  to  shore  up  the  portions 
of  the  walls  left  standing  before  he  would 
permit  bis  subordinates  to  extricate  the  ap- 
pellee. But  the  condition  of  the  remnants 
of  the  walls  after  the  npper  half  of  them 
had  toppled  over  guve  no  indication  of  their 
condition  before  their  collapse.  The  physical 
appearance  and  the  actual  status  had  wholly 
and  completely  changed. 

But,  if  it  be  assumed,  or  for  the  moment 
be  conceded,  that  there  was  some  legally 
sufficient  evidence  tending  to  prove  that 
the  walls  which  fell,  and  which  by  falling 
caused  the  injury  complained  of,  were  is 


a  dangerous  and  imsafe  condition  when  the 
appellee  was  put  to  or  retained  at  work  in 
the  cellar,  then  it  is  crataln,  in  the  absence 
of  any  proof  as  to  what  caused  them  to 
fall,  that  the  means  of  knowing  the  danger 
and  the  peril  incident  to  the  removal  of  the 
canned  goods  were  as  open  and  obvious  to 
the  appellee  as  to  the  appellant  It  will  not 
do  to  say  that  the  information  Imparted  by 
McCuen  to  the  foreman,  and  by  the  latter 
to  Ratinger,  apprised  the  appellant  of  a 
hazard  and  a  risk  of  which  the  appellee 
was  ignorant;  because,  in  the  last  analysis^ 
all  that  McCuen  definitely  said  to  the  fore- 
man was  to  repeat  Mr.  Preston's  instruc- 
tions "to  all  people  cleaning  out  dSbris"^ 
that  they  should  "take  care  of  all  danger- 
ous walls  before  getting  the  debris  out.'" 
The  dangerous  walls  were  not  pointed  out- 
and  Ratinger,  the  foreman,  and  the  18  men 
at  work  under  the  latter  each  had  precisely 
the  same  opportunity  to  see,  and  to  Judge 
as  to,  the  peril  involved  in  doing  the  work 
in  which  they  were  'engaged,  under  the  then 
existing  surroundings.  An  employ^  who  con- 
tracts for  the  performance  of  hazardous  du- 
ties assumes  such  risks  as  are  incident  to 
their  discharge  from  causes  open  or  obvious,, 
the  dangerous  character  of  which  he  had' 
an  opportunity  to  ascertain.  B.  tc  O.  R.  R. 
Co.  V.  Strieker,  SI  Md.  47,  34  Am.  Rep. 
291,  One  who  remains  in  a  service  which 
necessarily  exposes  him  to  hazardous  risks 
from  causes  open  and  obvious,  the  dangerous 
character  of  which  he  knew  or  bad  an  op- 
portunity of  knowing,  must  t>e  considered 
as  having  assumed  such  risks,  and,  if  in- 
jured in  consequence  thereof,  has  no  dalm 
against  the  employer.  Penn.  R.  B.  Co.  v. 
Wachter,  00  Md.  395;  Yates  v.  McCullough 
Iron  Co.,  69  Md.  370,  16  Atl.  280.  This 
doctrine,  firmly  grounded  in  the  law  of  this 
state,  in  the  law  of  England,  and  of  prob- 
ably every  state  in  the  federal  Union,  though 
usually  stated  as  a  general  rule,  constitutes. 
in  reality,  an  exception  to  or  qualification 
of  the  broad  principle  which  requires  the 
employer  to  use  ordinary  care  to  provide 
a  reasonably  safe  place  in  which  the  serv- 
ant may  perform  bis  work.  It  may  be 
taken,  then,  as  a  postulate,  that  a  servant. 
who,  on  entering  into  a  contract  of  employ- 
ment, knows  of  the  dangers  of  the  premises 
or  place  of  work,  or  by  the  use  of  ordinary 
care  could  see  and  understand  them,  assumes 
the  risks  which  arise  therefrom.  20  Am. 
&  Eng.  Ency.  L.  114.  Knowledge  by  the 
servant  of  defects  In  appliances  has  been 
held  In  legal  contemplation  to  carry  with  it  - 
knowledge  of  the  risk  and  danger  incident 
to  the  use  of  such  appliances;  and  in  such 
instances  the  law  imputes  and  presumes 
knowledge  of  the  risk  and  danger,  and  will ' 
not  allow  the  injured  workman  to  aver  or  ' 
prove  tliat  he  had  no  actual  knowledge  there- 
of. Tates  V.  McCullough  Iron  Co.,  supra. 
Whatever  danger  or  hazard  there  was  in' 
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perfonning  the  work  which  the  appellee  had 
been  employed  by  the  appellant  to  do  was 
the  danger  or  risk  that  unsupported  and 
twlated  walls,  which  had  been  snbjected  but 
recently  before  to  the  effects  of  the  intense 
beet  produced  by  a  mighty  conflagration, 
voold,  without  warning  and  without  the 
Intervention  of  other  forces  than  those  set 
in  motion  by  the  laws  of  nature,  suddenly 
collapse  and  fall,  and  in  falling  occasion 
tbe  i^edse  injury  which  actually  befell  the 
appellee.  He  saw  the  denuded  walls  rising 
tip  to  a  height  of  85  feet  above  the  place 
irhere  be  was  working — ^they  confronted  him 
»i  be  Btem)ed  upon  the  premises — ^and  he 
liad  aided  in  throwing  down  one  of  the  walls 
because  it  was  more  threatening  than  the 
others,  and  he  must  hare  known  that  a  gale 
of  wind  or  a  vibration  produced  by  the  dy- 
namiting of  other  walls  In  proximate  sections 
of  a  burnt  district,  or  a  Jar  resulting  from 
the  (all  of  other  walls  in  the  vicinity,  or 
the  absorption  of  rain  by  the  exposed  mor- 
tar might  cause  the  vault  walls  to  totter  and 
fall.  He  most  have  known  all  this,  because 
we  are  bound  to  assume  -he  was  a  man 
of  average  intelligence,  as  there  is  "no  proof 
that  be  was  stupid  or  dull  of  Intellect,  that 
any  of  his  senses  were  impaired,  or  that 
be  was  -not  possessed  of  ordinary  powers 
of  observation."  Tates  v.  McCul  lough  Iron 
Co.,  supra.  If  the  place  was  really  danger- 
008,  the  aiH>ellee  must  have  known  that -it 
was, °  because  the  means  of  knowledge  were 
aa  open  and  obvious  to  him  as  to  the  mas- 
ter, and  by  voluntarily  working  there  he 
tusumed  the  risks  of  being  injured  by  causes 
which  were  open  and  obvious,  and  he  cannot 
hold  the  employer  responsible  in  damages. 
If  those  open  and  obvious  causes  produced 
the  injury.  If,  on  the  other  hand,  the  place 
where  he  worked  was  not  a  basardous  one, 
'\t  the  walls  which  in  falling  Injured  him 
were  not  In  a  dangerous  condition,  then 
there  was  no  breach  by  the  master  of  the 
dnty  owed  to  the  servant  to  use  ordinary 
<«re  to  provide  a  reasonably  safe  place  in 
which  the  servant  might  perform  his  serv- 
ice; and,  there  being  no  breach  of  that 
daty,  no  action  can  be  maintained,  even 
though,  in  consequence  of  an  accident  re- 
mlting  from  some  unexplained  cause,  an  in- 
Jnry  has  been  sustained.  In  either  event, 
upon  either  hyiwtheels,  there  was  no  adequate 
i-aoae  of  action.  Such  being  the  situation, 
;he  eighth  prayer  presented  by  the  appellant 
"Itbdrawing  the  case  from  the  consideration 
of  the  Jury  ought  to  have  been  granted. 
That  prayer  sought  to  take  the  case  from 
the  Jury  because  of  a  failure  on  the  part 
of  the  appellee  to  adduce  any  legally  suffl- 
(ient  evidence  to  show  that  the  appellant 
had  violated  any  of  .the  duties  it  owed  to 
the  appellee.  Holding  as  we  do,  for  the 
reasons  that  have  been  given,  that  the  prayer 
<bonld  have  been  granted,  it  becomes  un- 
necessary to   allude  to  or  tUscusa  the  in- 


structions which  were  given  or  the  ques- 
tions which  are  raised  by  the  other  bills 
of  exception.  As  no  recovery  can  be  Iiad, 
the  Jud^ent  wOl  be  reversed  without  award- 
ing a  new  trial. 

Judgment  reversed,  with  costs  above  and 
below,  without  awarding  a  new  trial. 


NEEDY  V.  MIDDLEKAUFF. 
(C!oart  of  Appeals  of  Maryland.    Nov.  16, 1005.) 

1.  Lanolobu  AMU  Tenant  —  Leask  —  Con- 
STBncTioN— Question  fob  Conar. 

The  question  as  to  the  meaning  of  the  de- 
scription of  premises  in  a  lease  is  for  the  court. 

2.  8AVB— CONSTBUCTION. 

A  lease  of  the  "north  side"  of  a  building, 
"consisting  of  a  storeroom  and  five  rooms  on 
the  second  and  third  floors  of  the  same,  to- 
gether with  access  to  the  same  through  the  hall- 
way and  porch,"  did  not  give  an  exdnsivs 
right  to  a  bathroom  situate  on  the  north  side 
and  accessible  from  a  porch,  and  always  used 
by  all  occupants  of  the  building. 

Appeal  from  Olrcuit  Court,  Washington 
County;  M.  L.  Keedy,  Judge. 

Suit  by  Mary  V.  MiddlekaulT  against  Wil- 
liam H.  H.  Needy  for  an  injunction  to  re- 
strain defendant  from  excluding  complainant 
and  others  from  the  use  of  certain  premises. 
From  a  decree  for  complainant,  defendant 
appeals.    Affirmed, 

Argued  before  McSHERRT,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PBAROE,  SOHMUCK- 
ER,  and  JONES,  JJ. 

Albert  J.  Long  and  Rogei'  T.  Edmunds,  for 
appellant    J.  Augustine  Mason,  for  appellee. 

PAGE,  J.  The  appellee,  being  the  owner 
of  a  house  situate  In  the  city  of  HagerstoWn,' 
leased  the  north  side  of  the  same  in  April, 
1901,  to  the  appellant  for  a  term  of  4%  years. 
The  controversy  In  this  case,  depending  upon 
the  construction  of  the  terms  of  the  lease,  la 
whether  the  appellant  has  an  exclusive  right 
to  the  possession  and  use  of  a  bathroom  in 
the  said  building,  located  on  the  north  side 
thereof.  The  appellant,  so  claiming,  has 
taken  exclusive  possession  of  the  bathroom, 
and  has  locked  the  door,  so  that,  as  It  is 
alleged,  the  appellee  and  her  tenants  have 
been  and  still  are  deprived  of  the  use  and  en- 
joyment of  the  same.  The  appellee  has  filed 
her  bill  for  an  injunction  to  restrain  the 
appellant  from  so  excluding  the  appellee  and 
her  tenants  from  the  proper  use  of  the  room. 
The  court  below  granted  the  injunction,  and 
refused,  on  motion  of  the  appellant,  to  dis- 
solve the  same;  and  from  this  decree  the 
appellant  has  appealed. 

By  her  answer  the  appellant  admits  the 
following  allegations  to  be  true:  First  That 
the  building  contains  two  large  storerooms 
on  the  first  floor — one  on  the  north,  the  other 
on  the  south,  side — the  front  door  entrance 
being  In  the  middle.  In  and  by  which  the 
second  and  third  floors  on  the  north  and 
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soatb  sides  are  reached  by  atairwaya  lead- 
ing from  floor  to  floor.  Second.  Tbat  for 
many  years  past  the  appellee  has  and  does 
stlU  occupy  rooms  in  the  building,  and  hair 
rented  out  rooms  on  the  second  and  third 
floors  to  other  persons  for  housekeeping  and 
lodging,  and  to  be  occupied  as  apartments 
usually  are.  Third.  That  for  years  past 
there  has  been  a  bathroom  at  the  rear  end 
of  the  north  side  of  the  building  on  the 
second  floor,  built  upon  and  outside  of  the 
rear  end  or  west  wall  of  the  north  side  of  the 
building,  but  not  a  part  thereof,  accessible 
from  the  second  and  third  floors  over  a  porch 
running  along  the  south  side  of  the  northern 
part  of  the  building;  and  that  it  has  been 
always  used  by  the  occupants  of  the  build- 
ings until  shut  off  by  the  appellant  It  was 
also  proved  tbat  Judge  Stake,  who,  for  several 
years  before  his  death  in  1902,  occupied  the 
two  rooms  on  the  south  side  of  the  building 
on  the  second  floor  thereof,  about  the  year 
1896  erected  a  private  bathroom  in  the  rear 
of  and  adjoining  bis  back  room,  niul  the 
entrance  to  this  room  could  be  bad  only 
through  his  rooms,  and  not  through  any  hall 
or  other  room.  This  bathroom  was  never 
used  by  any  one  other  than  the  tenants  of 
these  rooms.  In  April,  1901,  the  lease  of  the 
appellee  to  the  appellant  was  executed.  It 
demises  to  the  appellant,  for  the  term  of  4^ 
years,  "the  north  side  of  the  building  known 

as  No. South  Potomac  street,  in  Hag- 

erstown,  Md.,  consisting  of  a  storeroom  and 
five  rooms  on  the  second  and  third  floors  of 
the  same,  together  with  access  to  the  same 
through  the  hall  and  porch;  the  storeroom 
to  be  used  as  a  Jewelry  store  and  sewing 
machine  store,  and  the  second  and  third  floors 
as  a  dwelling  house  to  tenants  satisfactory 
to.  the'*  appellee.  There  are  no  specific  words 
showing  that  the  lease  was  Intended  to  in- 
clude the  bathroom  on  the  north  side  of  the 
house;  and  unless  it  be  held  that  the  general 
description  of  the  north  side  of  the  building 
has  that  eflTect,  and  unless  such  intention  can 
be  gathered  from  the  lease,  there  can  exist 
no  rights  tbat  the  appellant  is  entitled  to 
enforce  In  this  proceeding.  Whether  it  is 
so  Included  Is  a  matter  for  the  determination 
of  the  court,  construing  the  words  employed 
in  the  light  of  all  the  circumstances  existing 
and  known  to  the  parties  at  the  time  the 
instrument  was  executed.  Roberts  v.  Bona- 
parte, 73  Md.  191.  20  Atl.  918, 10  L.  R.  A.  689. 
The  facts  of  the  case  show  that  the  store- 
room and  the  five  rooms  on  the  second  and 
third  floors  were  a  part  of  a  building  in 
which  were  other  apartments  maintained  by 
the  appellee  for  her  own  use  and  that  of  her 
tenants.  There  are  but  two  bathrooms  in 
the  building — ^the  one,  the  subject  of  this 
controversy,  on  the  north  side  of  the  bouse, 
which  was  reached  from  a  hallway  over  the 
porch;  the  other,  on  the  south  side.  The 
north  bathroom,  the  proof  shows,  has  always 
been  used  by  all  the  occupants  of  the  house 
up  to  the  time  when  the  appellant  set  up  his 


claim  to  the  exclusive  use  of  It  In  January, 
1903.  The  bathroom  ou  the  south  side,  it 
seems,  has  been  devoted,  since  Its  construc- 
tion, to  the  occupant  of  the  room  on  the 
second  floor  of  the  south  side.  At  the  time 
of  the  execution  of  the  lease,  these  two  rooms 
on  the  second  floor  of  the  south  side  were 
occupied  by  Judge  Stake.  Some  years  prior 
thereto  he  had  constructed  it,  and  bad  always 
bad  the  exclusive  control  of  It  It  was  lo- 
cated Immediately  adjoining  his  apartments, 
and  could  be  reached  only  through  bis  room, 
and  was  absolutely  inaccessible  from  any 
other  part  of  the  house.  It  had  never  been 
used  by  other  tenants,  and  could  not  be  with- 
out passing  through  the  room  with  which  it 
communicated.  Under  these  circumstances, 
which  were  well  known  to  both  parties,  it 
would  require  plain  and  unmistakable  words 
to  justify  the  court  in  holding  that  It  was 
intended  to  deprive  the  other  occupants  of 
the  bouse  of  the  reasonable  and  proper  en- 
joyment of  the  only  bathroom  available  for 
them. 

It  Is  insisted  on  the  part  of  the  appellant 
that  the  general  description  Is  broad  enough 
to  include  the  north  side  of  the  building,  and 
that  the  entire  nortb  side  of  the  building, 
and  every  right  and  privilege  essential  to 
the  enjoyment  of  the  property,  passed  with 
it  The  words  "the  north  side  of  the  build- 
ing" are  undoubtedly  sufficient,  if  they  stood 
alone  and  unrestricted  by  other  words,  to  in- 
clude the  entire  north  side.  But  the  paf  ties 
have  seen  flt,  to  further  say,  "consisting  of 
a  storeroom  and  five  rooms  on  the  second 
and  third  floors  of  the  same,  together  with 
access  to  the  same  through  the  hallway  and 
porch;  the  storeroom  to  be  used  as  a  Jewelry 
store  and  sewing  machine  store,  and  the 
second  and  third  floors  as  a  dwelling  house 
to  tenants  satisfactory  to  the  party  of  the 
first  part"  If  these  words  be  regarded  as 
restrictive  of  the  general  description,  then 
the  demise  is  limited  to  the  six  rooms  partic- 
ularly mentioned,  with  right  of  access  thereto 
through  the  hallway  and  porch.  The  court 
below  was  of  the  opinion  that  the  principles 
laid  down  In  the  case  of  Mims  v.  Armstrong. 
31  Md.  87,  1  Am.  Rep.  22.  are  applicable  to 
the  facts  of  this  case,  and  with  this  we  agree. 
The  broad  proposition  was  then  laid  down  as 
follows:  Where,  in  a  deed,  "general  wordx 
are  followed  by  special  clause,  the  latter  will 
restrain  and  limit  their  operation."  In  the 
case  just  cited  the  general  description  was, 
"all  and  singular  his  goods  and  chattels," 
etc.,  "and  property  of  every  kind  and  nature 
of  and  belonging  to  him"  etc.;  and  the  words 
were  added,  "which  are  particularly  and  fully 
enumerated  in  the  schedule  hereto  annexed." 
The  court  said  "in  the  grant  before  us  the 
general  descriptive  words  employed  would 
certainly  be  sufficient  In  the  absence  of  any 
restrictive  clause,  to  pass  all  the  debtor's 
property;  but  we  must  suppose  that  the 
grantor  has  a  purpose  in  the  more  particular 
description  which  be  thought  proper  to  give 
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in  tbe  schedule,  and  that  purpose  waa  what 
be  declares  to  be  a  more  particular  and  full 
description  of  the  property  conveyed.  To 
withhold  thia  meaning  from  the  words  of 
reference  to  the  schedule,  is  to  deny  td  them 
all  import  wbaterer  and  that  is  Justified  by  no 
rule  of  construction  whatever." 

It  is  also  contended  that  the  exclusive  use 
of  the  bathroom  passed  to  the  appellant  as 
essential  to  the  use  and  enjoyment  of  the 
rooms.  It  may  be  that  it  would  be  comfort- 
able and  even  desirable  to  have  an  exclusive 
right,  but  a  bathroom  can  be  enjoyed  by  one 
without  substantially  interfering  with  the 
reasonable  use  of  It  by  auother  or  others. 

Finding  no  error  In  the  decree,  it  will  be 
afllrmed. 

Decree  affirmed. 


ROBERTS  T.  ROBERTS  at  aL 

LANDON   et   al.   v.   SHRIVER'S    ESTATE. 

(Court  of  Appeals  of  Maryland.    Nov.  16, 1905.) 

L  Wills  —  CoHSTBucnoR— Vested  ob  Con- 
TiNOEirr  Estate. 

Testator,  after  making  certain  bequests, 
devised  and  bequeathed  all  the  rest  and  residue 
of  bis  estate  to  hU  wife  "for  and  during  tbe 
term  of  her  natural  life,  in  trust  for  the  use 
and  braeflt  of  herself  and  our  children."  He 
then  authorised  his  wife  to  seil  any  jwrt  of 
tbe  real  estate  which  she  thought  proper,  "tbe 
proceeds  of  such  sale  or  sales  to  be  invested 
upon  the  trusts  of  this  will,"  and  also  to  lease 
the  real  estate.  He  further  gave  her  authority 
to  use  so  much  of  the  principal  as  might  be. 
required,  "if  it  shall  be  necessary  for  the  sup-' 
port  of  herself  and  her  children,  or  for  their 
edacation  and  advancement  in  life,  all  of  which 
I  confide  to  her  discretion."  Then  followed  this 
clause :  "I  devise  and  bequeath  all  my  estate, 
real  and  i>ersonal,  remaining  at  the  death  of 
my  wife,  to  my  children  by  my  said  wife,  share 
and  share  alike,  absolutely  in  fee  simple.  The 
child  or  children  of  a  deceased  child  shall  stand 
in  its  or  their  parent's  place  and  stead,  and  re- 
ceive and  have  the  share  and  interest  its  and 
their  parent  would  have  been  entitled  to  if 
living.^  Held,  that  the  estates  in  remainder 
vested  at  the  death  of  the  testator. 
2.  AsaioNUERTS  roB  Benefit  of  CBEorroBS— 
Validitt— Descbiption   of  Pbopebty. 

Under  Code  Pub.  Gen.  Laws,  art.  21,  i  9, 
providing  that  all  deeds  conveying  real  estate 
■hall  contain  a  description  of  the  real  estate 
sufficient  to  identify  the  same  with  reasonable 
certainty,  a  deed  of  trust  for  the  benefit  of 
creditors  is  valid  where  it  assigns  "all  and  sin- 
gular tbe  real  or  personal  estate,  wheresoever 
situate,  and  all  other  property,  of  every  nature, 
kind,  and  description,  wheresoever  situate,  be- 
toning  to"  the  grantors. 
8.  Same  —  Assignment  bt  Husband  and 
Wife— Pbopebtt  Ikoi.ttded. 

A  deed  of  trust  for  the  benefit  of  creditors, 
executed  by  a  husband  and  wife,  recited  that  the 
grantors,  being  "indebted  unto  sundry  persons 
and  corporations  in  several  sums  of  money  and 
being  unable  to  pay  the  same  in  full,  have  pro- 
poaed  and  agreed  to  assign  all  our  property 
•  •  •  in  trust  for  the  benefit  of  our  credit- 
ors, as  hereinafter  mentioned,"  and  directed 
trustees  to  apply  the  residue  in  payment  of  the 
several  d^ts  due  to  the  creditors  aforesaid  "of 
M  *  *  *  and  without  any  preference  or 
priority  of  payment,"  and,  after  the  payment 
•f  debu,  costs,  etc.,  "then  in  trust  to  apply  the 
carplus.  if  any,  unto  tbe  said"  grantors.  Held, 
(52  A.— 11 


that    they    conveyed,    not   only    the    property 
owned  by  them  Jointly,  but  also  the  Individual 
property  of  the  wife. 
4.  Deeds  —  Oonstbuction  —  Pbopebty  Coh- 

VETEO. 

A  deed  conveying  all  the  property  owned 
by  the  grantor  includes  a  vested  remainder  in 
property. 

Appeals  from  Circuit  Court,  Carroll  Coun- 
ty, in  Equity ;  Wm.  H.  Thomas,  Judge. 

Margaret  L.  Roberts  and  Margaret  A.  Lan- 
don  and  another  presented  exceptions  to  an-  , 
dlts  in  a  distribution  of  the  estate  of  Augus- 
tus Shriver,  deceased.  Prom  a  Judgment  re- 
jecting their  respective  claims,  they  appeal. 
Affirmed  in  part,  and  reversed  in  part 

Argued  before  McSHERRT,  C.  J^  and 
BOYD,  PEARCB,  SCHMTJCKER,  and 
JONES.  JJ. 

George  Weems  Williams  and  Frank  Gos- 
nell,  for  appellants  Landon  and  Whyte. 
John  Milton  Reifsnider  and  Charles  E.  Fink, 
for  appellant  Roberts.  Francis  Neal  Parke, 
for  trustees. 

BOTD,  J.  There  are  two  appeals  in  this 
reprd — one  of  which  was  taken  by  Margaret 
li.  Roberts  from  that  porOon  of  a  decretal 
order  of  the  court  I>eIow  which  determined 
that  her  interest  in  her  father's  estate  passed 
to  Messrs.  Roberts  and  Reindollar,  trustees, 
imder  a  deed  of  trust  made  by  her  and  her 
husband ;  and  the  other  by  Margaret  A.  Lan- 
don and  Clymer  Whyte,  administrator,  which 
involves  the  construction  of  the  will  of  Au- 
gustus Shriver.  The  property  of  the  testator 
having  been  converted  into  cash,  the  questions 
arising  were  presented  by  exceptious  to  au- 
dits. We  will  first  consider  the  appeal  last 
mentioned. 

1.  Augustus  Shrive;  was  married  twice,  and 
died  on  the  28th  of  July,  1872,  leaving  surviv- 
ing him  a  widow,  two  children  by  his  first 
wife,  and  eleven  by  his  second.  After  be- 
queathing $100  to  each  of  the  two  children  by 
his  first  wife,  and  providing  for  payment  of 
his  debts  and  funeral  expenses,  he  devised 
and  bequeathed  all  the  rest  and  residue  of 
bis  estate  to  his  wife  "for  and  during  the 
term  of  her  natural  life,  in  trust  for  tbe  use 
and  benefit  of  herself  and  our  children,"  ex- 
pressing his  confidence  that  she  would  man- 
age it  as  would  be  most  advantageous  to  her- 
self and  children.  He  then  authorized  his 
wife  to  sell  any  part  of  the  real  estate  which 
she  thought  proper,  "the  proceeds  of  such 
sale  or  sales  to  be  invested  upon  tbe  trusts 
of  this  will,"  and  also  to  lease  the  real  estate. 
He  further  gave  her  authority  to  use  so  much 
of  tbe  principal  as  may  be  required,  "if  it 
shall  be  necessary  for  the  support  of  herself 
and  our  children,  or  for  their  education  or 
advancement  in  life  [all  of  which  I  confide  to 
her  discretion],"  but  recommended  that  she 
should  not  sell  the  farm  on  which  he  resided, 
unless  absolutely  necessary.  Then  follows 
this  clause:  "I  devise  and  bequeath  all  m.r 
estate,  real  and  personal,  remaining  at  the 
death    of    my    said    wife,    to   my    children 
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by  my  said  wife,  share  and  sbare  alike,  ab- 
solutely In  fee  simple ;  the  child  or  childroi 
of  a  deceased  child  shall  stand  in  its  or  their 
parent's  place  and  stead,  and  receive  and  have 
the  share  and  interest  Its  and  their  parent 
would  have  been  entitled  to  if  living."  He 
appointed  Ms  wife  guardian  of  their  children, 
until  they  were  21  years  of  age,  and  sole  ex- 
ecutrix of  his  will.  Mrs.  Shriver,  the  widow, 
died  May  1,  1902,  having  disposed  of  a  part 
of  the  corpus  of  the  estate,  in  pursuance  of 
the  power  conferred  upon  her.  Two  of  the 
eleven  children  died  after  their  father,  and 
before  their  mother — Alice  B.,  who  married 
George  R.  Gehr  and  left  four  children,  and 
Carrie,  who  married  E^wln  Reese,  leaving 
her  husband  and  twin  boys  surviving  her. 
Those  twins  died  a  few  days  after  their 
mother.  Edwin  Reese,  the  husband  of  Carrie, 
married  Margaret  A.  Adams  after  the  death 
of  his  two  children,  and  died  November  22, 
1887,  leaving  all  his  property  of  every  charac- 
ter and  description  to  his  wife,  Margaret. 
She  afterwards  married  Thomas  D.  Landon. 
Letters  of  administration  were  granted  to 
Clymer  Whyte  on  the  estates  of  the  two 
Reese  children.  The  statement  of  these  facts 
will  suggest  the  claim  of  Mrs.  Landon;  that 
is  to  say,  that  the  two  Reese  children  to<A 
their  mother's  interest  in  the  estate  of  Au- 
gustus Shriver,  and,  having  died  intestate, 
their  interest  went  to  Edwin  Reese,  their 
father,  as  heir  at  law  and  next  of  kin,  who 
by  his  last  will  and  testament  left  them  to 
his  widow,  who  is  now  Mrs.  tiandon,  one  of 
the  appellants — the  children  of  the  testator, 
according  to  Mrs.  Landon's  contention,  having 
taken  vested  remainders  In  his  estate. 

It  will  be  observed  that  the  testator  left 
his  entire  estate  (after  payment  of  debts, 
funeral  expenses,  and  legacies)  to  his  wife 
"for  and  during  the  term  of  her  natural  life, 
in  trust  for  the  use  and  benefit  of  herself  and 
our  children."  The  legal  title  was  there- 
fore vested  In  her,  and  she  and  their  children 
were  the  cestuis  que  trustent  The  widow 
and  11  children  held  the  equitable  estate,  and 
were  the  beneficial  .owners  during  the  widow's 
life.  If  the  testator  had  simply  left  his  estate 
to  his  widow  and  their  11  children  during  the 
life  of  the  former,  and  at  her  death  to  the 
11  children,  there  could  be  no  doubt  that  the 
children  would  have  taken  vested,  not  con- 
tingent, remainders  in  the  estate.  It  is 
thoroughly  settled  in  this  state  that  "it  makes 
no  difference,  as  to  the  vesting,  whether  the 
legal  estate  be  devised  to  trustees  who  are 
required  to  convey  according  to  the  directions 
of  the  will,  or  whether  the  interest  is  pro- 
vided to  take  effect  without  the  intervention 
of  trustees,  nor  that  the  trust  provides  for  the 
accumulation  of  Income  until  the  peHod  of 
payment  or  distribution  arrives."  Tayloe  v. 
Mosher,  29  Md.  451,  EIHcott  v.  Elllcott,  90 
Md.  829,  46  Atl.  183,  48  L.  R.  A  5a  The 
power  given  Mrs.  Shriver  to  sell  the  real 
estate  and  invest  the  proceeds  upon  the  trusts 
of  the  will  was  certainly  not  sufficient  to 


show  an  lntentl<m  to  create  a  contingent, 
instead  of  a  vested,  remainder,  nor  was  the 
power  to  lease  it  Nor  can  it  be  said  that 
the  power  to  use  so  much  of  the  principal  as 
was  necessary  for  the  support  of  herself  and 
children,  or  for  their  education  or  advance- 
ment In  life,  necessarily  made  these  contlnr 
gent  remainders.  Although  that  power  was 
expressly  confided  to  her  discretion,  he  did 
not  give  the  estate  to  her  to  do  what  she 
chose  with  it,  for  her  own  benefit,  but  she 
could  only  use  it  for  the  punx>ses  named; 
that  is  to  say,  for  the  support  of  herself  and 
the  remaindermen,  or  for  the  education  or 
advancement  in  life  of  the  latter.  In  Benescb 
T.  Clark,  49  Md.  497,  it  was  said  that,  where 
an  estate  is  given  to  a  person  generally  or 
Indefinitely  with  the  power  of  disposition, 
such  gift  carries  the  entire  estate,  and  the 
devisee  or  legatee  takes  the  property  abso- 
lutely ;  but  when  the  property  is  given  to  one 
expressly  for  life,  and  there  be  annexed  to 
such  gift  a  power  of  disposition  of  the  re- 
mainder, the  rule  is  different,  and  the  first 
taker  takes  only  an  estate  for  life,  with  the 
power  annexed.  That  has  been  approved  in 
Foos  V.  Scarf,  65  Md.  310,  Russell  v.  Wemtz, 
88  Md.  214,  44  Atl.  219,  and  other  cases.  It 
Is  clear  from  those  decisions  and  authori- 
ties cited  in  them  that  there  may  be  a  valid 
devise  to  one  for  life  with  a  power  of  dis- 
position, which  will  not  affect  the  remainder 
over,  unless  the  power  is  exercised  as  au- 
thorized; and  as  to  any  part  of  the  estate 
upon  which  the  power  is  not  exercised  the 
remainder  Is  unaffected.  It  is  equally  clear 
that  the  clause  in  the  will  last  quoted  does 
not  of  itself  make  these  remainders  con- 
tingent The  testator,  having  given  his  wid- 
ow a  power  of  disposition,  naturally  and 
properly  spoke  of  his  estate  "remaining  at 
the  death  of  my  said  wife,"  but  that  would 
not  convert  what  would  otherwise  have  been 
a  vested  into  a  contingent  remainder.  The 
remainder  may  vest  subject  to  the  power, 
and  the  uncertainty  as  to  whether  the  jiowar 
will  be  exercised  as  to  all  or  part  of  the 
estate  does  not  make  It  a  contingent  remain- 
der. As  was  well  said  in  Ducker  v.  Bum- 
ham,  146  III.  10,  34  N.  B.  660,  37  Am.  St  Rep. 
135 :  "If  the  remainder  Is  contingent  because 
it  may  consist  of  what  remains  after  the  ex- 
ercise of  the  power  of  sale  and  use  conferred 
upon  the  life  tenant,  then,  in  case  the  Uft^ 
tenant  should  fall  to  sell  any  of  the  estate. 
or  to  exhaust  for  her  own  use  any  of  thtt 
principal  thereof,  the  remainder  would  still 
be  contingent  because  it  would  consist  of 
what  remains  after  paying  off  the  charges 
created  upon  the  property  by  the  directions 
to  pay  the  debts  and  the  bequests.  To  hold  that 
a  remainder  Is  contingent  because  It  cannot 
be  known  how  much  will  be  left  until  the 
debts  and  funeral  expenses  and  other  charge* 
are  paid,  would  make  every  remainder  glveu 
by  will  a  contingent  one.  But  it  Is  well 
settled  that  a  devise  to  a  person  after  the 
payment  of  debts  and  legacies  is  not  con- 
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tingent  nntU  rach  debts  and  legacies  are 
paid,  but  confon  an  Immediately  vested  es- 
tate. Soofleld  ▼.  Olcott  (IIL)  11  N.  B.  361. 
In  such  cases  the  remainder  vests  subject  to 
the  payment  of  debts  and  legacies,  and  sub- 
ject to  the  exwdse  of  the  power  to  use  and 
sell,  but  liable  to  be  divested  as  to  so  much 
of  the  estate  as  may  be  disposed  of  for  the 
payment  of  debts  and  legacies,  and  by  tbe  ex- 
ecution of  the  power.  The  remainder  Is  not 
made  contingent  by  uncertainty  as  to  tbe 
amount  of  tbe  estate  remaining  undisposed  of 
at  the  expiration  of  the  life  estate,  but  by 
uncertainty  as  to  the  persons  who  are  to 
take."  See,  also,  Hellman  ▼.  Hellman,  120 
Ind.  69,  28  N.  B.  310,  Woodman  ▼.  Woodman, 
89  Me.  128,  85  AfL  103T,  Burleigh  v.  Clough, 
02  N.  H.  267, 18  Am.  Rep.  23,  and  other  cases 
dted  In  24  Am.  ft  Eng.  Ency.  of  Law,  389. 

It  Is  not  necessary  to  go  beyond  our  own 
decisions  to  find  authorities  on  the  subject, 
but  the  above  quotation  from  Ducker  ▼. 
Bumham  seems  to  be  very  apt.  In  Tayloe 
V.  Mosher,  supra,  the  testator,  after  making 
certain  devises,  bequests,  and  dispositions 
In  favor  of  his  wife  and  servants,'  devised  bis 
estate  not  otherwise  specifically  disposed  of 
to  trustees.  He  directed  them  to  pay  cer- 
tain annuities,  and  then  to  invest  "the  clear 
Income  of  my  estate.  If  anything  remain 
after  the  application  anhnally  or  otherwise 
of  the  several  sums  of  money  hereinbefore 
charged  thereon,"  and  provided:  "Upon  the 
death  of  my  son  William,  I  will  and  desire 
that  a  distribution  of  my  estate  be  made 
among  all  my  grandchildren,  to  wit,  the 
children  of  my  late  son,  James  Mosher,  and 
the  children  of  my  aforesaid  son,  William, 
provided  any  child  he  shall  leave.  All  my 
said  grandchildren  to  take  per  capita."  The 
court  said:  "It  is  doing  no  violence  to  this 
language  or  to  any  rule  of  law  to  hold  that 
the  children  of  James,  who  were  in  esse  at 
the  date  of  the  will  and  of  the  testator's 
death,  took  vested  Interests,  liable  to  be  di- 
vested pro  tanto  for  the  purpose  of  letting 
in  for  a  share  any  child  that  William,  who 
then  had  none,  might,  by  possibility,  have 
and  leave  surviving  him.  The  fact  that  an 
estate  la  liable  to  be  divested  in  whole  or  In 
pert  upon  a  contingent,  does  not  make  It 
a  contingent  estate."  See,  also,  Dulany  v. 
Middleton,  72  Md.  67,  19  Atl.  146,  for  a  simi- 
lar decision.  It  would  seem,  then,  to  be 
clear  that  the  reference  to  the  estate  "re- 
maining at  the  death  of  my  said  wife"  did 
not  make  the  remainder  contingent. 

Bnt  it  Is  argued,  and  was  so  held  by  the 
learned  Judge  below,  that  the  rest  of  this 
clause  shows  that  the  Interests  left  to  the 
children  were  contingent — that  their  right  to 
participate  in  the  distribution  of  bis  estate 
was  contingent  upon  their  surviving  the 
testator's  wife.  But  we  cannot  see  how 
that  clause  Indicates  an  Intention  on  the  part 
of  the  testator  to  create  contingent  remain- 
ders. The  wife  might  In  her  lifetime  have 
given  one  child  more  than  she  gave  another, 


and  that  child  might  have  survived  her 
mother,  while  the  other  who  received  very 
little  might  have  died,  without  Issue,  be- 
fore her  mother.  It  would  seem  to  be  more 
In  accordance  with  the  intention  of  the 
testator  and  more  natural  for  him  to  vest 
the  remainder  In  his  children  at  his  death. 
We  have  seen  what  confidence  he  had  In  bis 
wife's  Judgment  and  sense  of  Justice,  and  he 
was  willing  for  her  to  decide  what  was  nec- 
essary to  be  expended  for  the  support  of 
herself  and  children,  and  for  their  education 
or  advancement  in  life.  He  did  not  direct 
that  any  charge  should  be  made  against  them 
for  sums  thus  advanced  In  excess  of  what 
was  given  others;  and,  even  If  the  remain- 
der be  treated  as  contingent,  those  thus 
favored  might  survive  their  mother,  and 
receive  a  share  of  the  remaining  property. 
The  equality  of  distribution  does  not  In  any 
way  depend  upon  whether  the  remainders 
were  contingent  or  vested.  It  is  a  familiar 
but  Important  rule  that  the  law  favors  the 
early  vesting  of  estates,  and  It  Is  likewise  a 
well-recognized  rule  of  construction  that,  in 
doubtful  cases,  the  Interest  should  be  deemed 
to  be  vested  in  the  first  instance,  rather  than 
contingent,  unless  the  Instrument  under  con- 
sideration does  not  admit  of  such  construc- 
tion. It  cannot  be  doubted  that  Mr.  Shrlver 
did  not  Intend  to  die  intestate  as  to  any  part 
of  his  estate.  He  prefaced  his  will  with  the 
statement:  "Subject  to  the  payment  of  my 
debts  and  funeral  expenses,  I  dispose  of  all 
my  estate  in  manner  and  form  following." 
Yet  it  was  quite  possible,  although  not  prob- 
able, that  all  of  the  children  by  his  second 
wife  might  have  died  without  leaving  Issue 
before  his  wife  died,  and  In  that  event  there 
would  have  been  an  Intestacy  as  to  the  re- 
mainder, if  it  must  be  regarded  as  contingent 
The  children  provided  for  during  the  life- 
time of  his  wife  ("our  children";  that  is, 
those  of  his  second  wife  and  himself)  were 
the  same  who  were  referred  to  in  the  clause 
under  consideration  ("my  children  by  my  said 
wife").  Mrs.  Reese  was  one  of  those  chil- 
dren, and  left  two  children  who  would  ad- 
mittedly have  been  entitled  to  their  mother's 
share  If  they  had  survived  their  grandmother. 
The  testator  did  not  leave  the  remainder 
to  such  of  his  children  as  survived  his  wife, 
or  to  such  children  and  grandchildren  (chil- 
dren of  a  deceased  child)  as  survived  her. 
He  'did  make  provision  in  that  clause  for  the 
share  and  Interest  of  a  deceased  child  who 
had  died  leaving  a  child  or  children,  but 
made  none  as  to  the  share  of  a  deceased  child 
who  died  without  leaving  issue.  The  pro- 
vision that  "the  child  or  children  of  a  de- 
ceased child  shall  stand  In  its  or  their 
parent's  place  and  stead,  and  receive  and 
have  the  share  and  Interest  Its  and  their 
parent  would  have  been  entitled  to  If  Ihing" 
is  not  of  controlling  effect  on  this  question, 
by  reason  of  the  use  of  the  words  "receive 
and  hare."    That  was  speaking  of  the  period 
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of  dlstrfbntlon,  and  whether  vested  or  con- 
tlngent,  the  remaindermen  were  not  entitled 
to  "receive  and  have"  their  shares  until  that 
time  arrived.  The  trustee  was  to  receive, 
have,  and  hold  the  estate  until  then,  except- 
ing such  part  as  she  previously  disposed  of 
under  the  other  provisions  of  the  wllL 
'V^'itbout  further  discussion  of  this  clause. 
It  Is  sufficient  to  say  that  we  do  not  find  any- 
thing In  it  which  necessarily  indicates  an 
Intention  on  the  part  of  the  testator  to  create 
contingent  remainders,  and  It  will  be  well 
to  now  see  what  this  court  has  said  about 
the  effect  of  similar  or  analogous  provisions 
in  other  wills. 

In  Meyer  v.  Elsler,  29  Md.  28,  the  testator 
after  making  certain  bequests  and  legacies, 
gave  all  the  rest  of  his  estate  to  his  wife 
and  another  in  trust,  to  bold  the  same  with 
surplus  or  unappropriated  revenue  or  In- 
come arising  from  the  same,  etc.  He  then 
authorized  them  to  receive  all  rents.  Issues, 
interest,  and  profits  arising  or  growing  out 
of  the  property,  and  from  the  amounts  so 
received  to  pay  Insurance,  taxes,  and  re- 
pairs, and  out  of  the  residue  to  pay  his 
wife  for  her  use  and  benefit  one-third  part, 
and  directed  the  balance  of  the  Income  to  be 
invested  in  Baltimore  City  stock  to  be  held 
In  trust  with  the  other  property,  until  the 
end  of  20  years  after  his  death,  or  until  his 
youngest  child  should  arrive  at  the  age  of 
20  years,  and  then  the  whole,  including  prin- 
cipal and  interest,  to  be  divided  and  paid  over 
as  follows:  To  his  wife  one-third  part  "and 
the  other  two-third  parts  to  all  my  children, 
share  and  share  alike,  •  •  •  and  in 
the  event  of  the  death  of  either  of  my  said 
children,  leaving  lawful  issue,  such  Issue 
to  have  and  receive  the  share  or  proportion 
that  the  deceased  would  have  been  entitled 
to  If  living."  He  then  provided  for  a  similar 
distribution  of  the  third  left  to  his  wife,  in 
case  she  "shall  be  dead  at  the  time  of  such 
division."  Elizabeth,  one  of  the  children, 
after  the  testator's  death,  married  John  Rose 
and  subsequently  died  before  the  time  had 
arrived  for  a  division  of  the  estate,  intestate, 
and  without  issue.  The  widow  also  died 
before  that  time.  This  court  held  that  the 
children  took  a  vested  interest  In  the  proper- 
ty devised  to  them,  and  that  John  Rose,  as 
husband  of  Elizabeth,  was  entitled  under  the 
statute  then  In  force  to  a  life  estate  in  her 
share  of  the  realty,  and  absolutely  to  her 
share  of  the  personalty.  That  case  Is  strik- 
ingly similar  to  the  one  under  consideration, 
and  has  been  fully  approved  In  Tayloe  v. 
Mosher,  supra.  Small  v.  Small,  90  Md.  568, 
45  Atl.  100,  and  Daughters  v.  Lynch,  98  Md. 
305,  48  Atl.  1055,  and  other  cases. 

In  Cox  V.  Handy,  78  Md.  108.  27  Atl.  227, 
501,  the  testator  left  certain  real  and  person- 
al property  to  his  wife  for  life,  and  his  will 
contained  this  clause:  "It  is  my  will  that 
after  the  death  of  my  wife,  Mary  Ann  Han- 
dy, all  the  property  devised  to  her  for  life 
*    *    *    shall  be  sold  if  necessary  for  equal 


partition,  or  If  the  same  can  be  accomplished 
without  a  sale,  shall  be  divided  amongst 
my  children,  share  and  share  alike;  the 
child  or  children  of  any  deceased  child  to 
take  the  portion  to  which  the  parent.  If 
living,  would  have  been  entitled."  This 
court  held  "that  a  share  of  the  property  vest- 
ed in  each  of  the  children  of  Wm.  W.  Handy, 
who  survived  him,  but  if  any  such  child 
should  leave  children  at  bis  death,  his  share 
was  divested  in  favor  of  bis  dilldren;  and 
that  it  was  not  divested  by  the  death  of 
the  child  in  the  lifetime  of  the  tenant  for 
life  without  leaving  children,"  and  in  the 
opinion  delivered  after  a  motion  for  reargu- 
ment  It  was  said:  "A  share  of  the  property 
vested  in  each  of  the  children  who  were 
living  at  the  time  of  his  death,  and  if  any 
child  died  ttefore  the  period  of  distribution, 
leaving  children,  they  were  substituted  In 
his  place;  his  share  however  was  not  divest- 
ed If  be  left  no  children,  but  it  went  to  bla 
representatives."  That  case  has  been  recent- 
ly approved  in  Hoover  v.  Smith,  96  Md.  393, 
54  Atl.  102,  and  in  Re  Rogers'  Trust  Estate, 
97  Md.  674,  65  AtL  679. 

The  cases  we  have  cited  would  seem  to 
conclusively  show  that  these  remainders  were 
vested  and  uot  contingent  This  opinion  has 
already  reached  such  length  as  to  make  it 
undesirable  to  attempt  to  discuss  in  detail 
the  authorities  relied  on  by  the  appellees, 
such  as  Demill  v.  Reld,  71  Md.  175,  17  Atl. 
1014;  Larmour  v.  Rich,  Id.  369,  18  Atl.  702; 
Small  V.  Small,  90  Md.  550,  45  Atl.  190.  In 
the  latter.  Judge  Fowler  referred  to  Larmour 
V.  Rich,  and  said:  "The  distinction  is  clearly 
drawn  between  that  class  of  cases  where  the 
estate  or  Interest  vests  at  the  death  of  a 
testator,  because  of  an  absence  of  any  ex- 
pressed intention  that  it  vest  later,  and  those 
where  the  testator  by  bis  will  fixes  a  more 
distant  period  for  the  vesting."  It  is  suffi- 
cient to  say  that,  in  our  opinion,  the  testator 
did  not  by  bis  will  express  or  indicate  an 
intention  that  the  remainder  of  his  estate 
should  not  vest  until  after  his  wife's  death 
In  the  very  recent  case  of  Ridgely  v.  Ridgely 
(to  be  found  in  59  Atl.  731,  but  not  yet  re- 
ported in  the  Maryland  Reports),  many  of  the 
cases  affecting  this  question  are  cited.  Bngel 
V.  Gelger,  65  Md.  539,  6  Atl.  249,  Small  v. 
Small,  and  Larmour  v.  Rich,  are  there  in- 
cluded in  the  class  of  cases  where  gifts  were 
made  for  life  and  then  over  to  survivors.  In 
which  cases  the  period  of  survivorship  is 
generally  referred  to  the  period  of  distribu- 
tion, and  not  the  death  of  the  testator. 
There  is  no  reference  to  survivorship  In  this 
will.  In  Daughters  v.  Lynch,  supra,  we  re- 
peated what  had  beea  said  in  Tayloe  v. 
Mosher,  that  "estates  will  be  held  to  b« 
vested  wherever  it  can  fairly  be  done  without 
doing  violence  to  the  language  of  the  will, 
and,  to  make  them  contingent,  there  must 
be  plain  expression  to  that  effect,  or  suoh 
Intent  must  be  so  plainly  Inferable  from  the 
terms  used  as  to   leave  no  room  for  con- 
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strnctlon."  We  are  therefore  of  the  opinion 
that  the  conrt  erred  In  rejecting  the  claims  of 
Margaret  A.  Landon  and  Glymer  Whyte, 
administrator,  for  the  shares  claimed  by 
them  respectively — ^the  one  being  for  this 
Interest  In  the  real  property,  and  the  other 
for  that  in  the  personalty  distributed. 

2.  This  brings  us  to  the  consideration  of 
the  ai^teal  of  Margaret  L.  Roberts.  Ilavlng 
held  that  the  children  of  Mr.  and  Mrs.  Shrl- 
yer  took  rested  estates.  It  will  not  be  neces- 
sary to  determine  whether  a  deed  of  trust 
such  as  that  made  by  Mr.  and  Mrs.  Roberts 
to  Messrs.  Relndollar  and  Roberts,  trustees, 
would  Include  a  contingent  remainder.  The 
appellant  contends  that  the  deed  of  trust  did 
not  pass  the  Interest  of  Mrs.  Roberts  for 
seTeral  reasons  which  we  will  briefly  refer 
to. 

(a)  It  Is  claimed  for  her  that  it  does  not 
contain  a  description  of  the  real  estate 
sufficient  to  Identify  It  with  reasonable  cer- 
tainty, as  provided  In  section  9  of  article  21 
of  Code  Pub.  Oen.  Laws.  The  description  in 
the  deed  of  trust  is  "all  and  singular  the 
real  and  personal  estate,  wheresoever  situate, 
•  •  •  and  all  other  property  of  every 
nature,  kind,  and  description  and  wheresoever 
situate  [except  so  much  thereof  as  Is  exempt 
from  execution]  of  us  the  said"  William  and 
Margaret  It  is  difficult  to  understand  how 
It  would  be  possible  to  Identify  property  in- 
tended to  be  conveyed  more  thoroughly  than 
is  done  by  that  description.  The  Intention 
manifested  on  the  face  of  the  deed  was  to 
convey  and  assign  all  of  their  property  of 
every  nature,  kind,  and  description.  If  they 
had  undertaken  to  specify  It,  some  might 
have  been  omitted,  and  to  show  on  the  face  of 
the  deed  that  they  Intended  to  make  an  as- 
signment of  all  property,  it  would  have  been 
necessary  to  have  added  some  such  clause  as 
the  one  that  was  Inserted.  This  court  decided 
In  Maugblln  v.  Tyler,  47  Md.  S45,  and  other 
cases,  that  a  deed  of  trust  for  the  benefit  of 
creditors,  creating  preferences  and  exacting 
releases.  Is  void,  tmless  it  appears  on  its 
face  to  convey  all  the  property  of  the  debtor. 
It  is  true  this  deed  does  not  create  prefer- 
ences or  exact  releases,  but  if  the  position  of 
the  appellant  be  connect  as  to  the  effect  of 
this  statute.  It  would  be  difficult  to  ever 
comply  with  the  requirements  of  the  law  as 
announced  In  Maugblln  v.  Tyler.  If  a  grant- 
or Intends  to  convey  part  of  his  property,  of 
course  he  must  describe  it  specifically,  but  if 
he  Intends  to  convey  all  of  it  and  uses  such 
language  as  is  in  this  deed,  who  could  be 
misled  or  In  doubt  as  to  what  he  conveyed? 
The  object  of  section  9  is  to  require  sufficient 
notice  to  the  public  and  certainty  as  to  what 
Is  conveyed.  As  well  might  it  be  required 
of  a  testator  to  specify  his  property  in  detail 
in  a  residuary  clause  In  his  will  as  to  require 
a  debtor  making  an  assignment  for  the  benefit 
of  his  creditors  to  do  so.  This  statute  has 
never  been  construed  to  require  a  schedule 
or  list  of  the  grantor's  property  to  be  set 


out  In  such  a  deed,  and  so  far  as  we  are  aware 
it  is  the  universal  custom  throughout  the 
state  to  use  terms  similar  to  those  in  this 
deed,  when  it  Is  intended  to  make  a  general 
asslg;nment  of  all  the  debtor's  property.  In 
Carey's  Forms  of  Precedents,  p.  371,  a  very 
similar  description  of  property  is  given  for 
such  a  deed  of  trust,  and  there  have  been 
many  cases  in  this  .court  where  such  de- 
scriptions were  given,  and  never  questioned. 
The  case  of  Farquharson  v.  Elchelberger,  15 
Md.  63,  is  conclusive  of  the  question.  It  is 
said  by  the  appellant  that  as  it  was  decided 
prior  to  Acts  1856,  p.  235,  c.  154,  {  24,  which 
is  now  the  section  of  the  Code  above  men- 
tioned, the  etFect  of  the  statute  was  to  change 
that  decision.  But  that  was  "An  act  to 
simplify  and  abridge  the  rules  and  forms  of 
conveyances,"  and  if  such  a  description  was 
valid  before  the  rules  and  forms  were  sim- 
plified, surely  it  is  now.  In  our  opinion,  the 
statute  does  not  In  any  wise  invalidate  this 
instrument. 

(b)  It  is  further  coatended  on  behalf  of 
Mrs.  Roberts  that  the  deed  of  trust  only 
conveyed  the  joint  estates  of  her  husband  and 
herself — that  she  united  in  the  deed  simply  to 
convey  her  potential  right  of  dower.  We 
find  nothing  in  the  deed  that  sustains  that 
contention.  It  recites  that  they  are  "in- 
debted unto  sundry  persons  and  corporations 
in-several  sums  of  money,  and,  being  unable 
to  pay  the  same  in  full,  have  proposed  and 
agreed  to  assign  all  our  property  •  •  • 
in  trust  for  the  benefit  of  our  creditors,  as 
hereinafter  mentioned."  It  then  assigns  the 
property  as  we  have  stated,  and  after  giving 
the  trustees  authority  to  convert  it  into 
money,  and  providing  for  costs,  etc.,  directs 
them  to  apply  the  residue  of  said  moneys  lu 
payment  of  the  several  debts  due  to  the 
creditors  aforesaid  of  us,  the  said  William 
Jesse  Roberts  and  Margaret  L.  Roberts,  his 
wife,  pari  passu,  and  without  any  preference 
or  priority  of  payment,"  and  after  the  pay- 
ment of  debts,  costs,  expenses,  and  com- 
missions, "then  in  trust  to  apply  the  surplus 
(if  any)  unto  the  said  William  Jesse  Roberts 
and  Margaret  L.  Roberts,"  etc.  It  seems 
clear  to  us,  therefore,  that  Mr.  and  Mrs. 
Roberts  not  only  conveyed  and  assigned  any 
property  owned  by  them  jointly,  but  all  they 
owned  individually.  Whether  or  not  she 
owed  any  individual  debts  which  are  entitled 
to  be  paid  we  have  no  means  of  knowing,  and 
we  do  not  intend  to  determine  how  the 
money  realized  from  her  father's  estate  Is 
to  be  distributed  by  the  trustees.  That  can 
be  disposed  of  in  the  proceeding  in  which  they 
make  distribution. 

(c)  After  having  determined  that  the  in- 
terests of  the  children  ol^  Mr.  Shrlver  under 
bis  will  were  vested  remainders,  we  do  not 
deem  it  necessary  to  discuss  at  length  the 
question  as  to  whether  Mrs.  Roberts'  interest 
passed  by  the  deed  of  trust  as  we  think  it  did. 

1  A  vested   remainder  can   be  devised,  mort- 
gaged, or  conveyed.    It  also  is  liable  to  ex- 
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ecutlon  by  a  Judgment  creditor.  Armlger  t. 
Beltz,  91  Md.  334,  46  Atl.  990.  We  are  of  the 
opinion,  therefore,  that  Mrs.  Roberts'  In- 
terest should  be  distributed  to  the  trustees 
named  in  the  deed  of  trust,  and  It  can  then 
be  determined  what  creditors  are  entitled  to 
It  Afi  the  court  below  so  decided,  although 
on  a  different  ground,  as  to  Mrs.  Roberts' 
Interest  that  part  of  the  decretal  order  will 
be  affirmed,  but  as  we  do  not  agree  with  the 
court  as  to  the  Interest  that  would  have 
gone  to  Carrie  Reese,  and  Is  now  claimed  by 
Margaret  A.  Landon,  and  Clymer  Whyte, 
administrator  of  Augustus  Shrlver  Reese,  and 
of  William  Relgart  Reese,  the  portion  of  the 
order  appealed  from  by  them  will  be .  re- 
versed. Of  course  we  do  not  mean  to  disturb 
the  portions  of  the  decretal  order  not  ap- 
pealed from. 

Decretal  order  afOrmed  in  part,  and  re- 
versed In  part — ^the  costs  in  No.  18  (office 
docket)  to  be  paid  by  the  appellant  In  that 
case.  Including  one-half  of  the  cost  of  trans- 
mitting and  printing  the  record,  and  the  costs 
in  No.  19  (office  docket)  to  be  paid  out  of  the 
estate  of  Augustus  Shrlver,  Including  the 
other  half  of  cost  of  transmitting  and  print- 
ing the  record  (one-half  by  the  trustees,  and 
the  other  by  the  receiver) — and  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  this  opinion. 


BARKER  et  al.   v.   BARKER   et  al. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
Oct  3,  1905.) 

1.  Tbusts— Reducinq  Nuubeb  or  Trustees. 

Under  Pub.  St  1901,  c.  205,  S  1,  givinjr 
the  superior  court  full  equitable  powers  In  aU 
cases  of  trust  such  court  has  power  to  cause 
the  number  of  trustees  to  b«  reduced,  where  it 
is  shown  to  be  necessary  for  the  effectual  per- 
formance of  the  trust  that  there  should  be 
a  change  in  the  number  of  trustees,  becanae 
that  fixed  by  the  creator  is  excessive. 

2.  Samx— Rbuovai,  or  Tbustee. 

Where  it  is  necessarr  for  the  effectual 
performance  of  a  trust  that  the  number  of 
trustees  be  reduced,  it  is  no  ground  for  object- 
ing to  the  removal  of  a  particular  trustee  that 
he  will  thereby  l>e  deprived  of  the  opportunity 
of  passing  on  the  question  whether  he  has  com- 
plied with  the  condition  imposed  by  the  creator 
of  the  trust  as  to  sobriety  and  good  conduct 
on  which  installments  of  the  gift  to  him  are 
predicated. 

Exceptions  from  Superior  (3onrt;  Wallace 
and  Peaslee,  Judges. 

Petition  by  Hiram  H.  Barker  and  another 
for  the  appointment  of  trustees  to  fill  vacan- 
cies. Charles  B.  Barker  filed  an  answer, 
admitting  the  vacanclea  and  alleging  that 
the  number  of  trustees  should  be  reduced  to 
one,  and  praying  the  appointment  of  one 
suitable  person  and  the  removal  of  the  other 
trustees.  From  an  order  granting  the  prayer 
of  the  answer,  petitioners  bring  exception. 
Exceptions  overruled. 

Petition  praying  for  the  appointment  of 
trustees  to  fill  vacancies  caused  by  the  resig- 


natlon  of  four  of  the  seven  members  pre- 
viously appointed  upon  the  board  of  trustees 
created  by  the  will  of  Hiram  Barker,  which 
is  printed  at  length  In  Edgerly  v.  Barker, 
66  N.  H.  434,  31  Atl.  900,  28  L.  B.  A,  328. 
Charles  B.  Barker,  one  of  the  defendants  and 
a  member  of  the  board  of  trustees,  filed 
an  answer  admitting  the  existence  of  the 
vacancies  In  the  board,  but  denying  that  there 
was  any  occasion  for  filling  them.  He  of- 
fered to  resign  his  trust  alleged  that  the 
numt)er  of  trustees  should  be  reduced  to  one 
In  order  to  preserve  the  estate  for  the  benefit 
of  the  parties  Interested  therein,  and  prayed 
the  appointment  of  one  suitable  person  to 
execute  the  trust  It  was  ordered  that  the 
trustees  then  acting  be  removed,  and  that  a 
single  trustee  be  appointed  in  their  stead, 
and  the  plaintiffs  excq)ted. 

Alfred  S.  Hayes  and  William  8.  Bangs, 
for  plaintiffs.  Streeter  &  Hollls,  for  Charles 
B.  Barker.  Elmer  J.  Smart  for  Clara  B. 
Berry.  George  E.  Cochrane,  guardian,  pro 
se. 

BINGHAM.  J.  We  have  here  an  estate 
which  the  testator  understood,  when  be 
made  his  will,  was  worth  $800,000,  and  wbleb 
in  the  early  years  of  the  trust  produced  a 
net  income  of  $20,000.  In  a  period  of  18 
years  It  has  shrunk,  from  one  cause  or  an- 
other, including  payments  to  tmsteea  and 
appropriations  to  Iraneficlarles,  to  about 
$200,000,  and  now  yields  an  Income  of  less 
than  $5,000,  after  deducting  taxes  and  In- 
cidental expenses,  but  not  Including  trustees' 
fees,  miscellaneous  expenses  of  management 
and  necessary  repairs.  The  testator  provided 
in  his  will  for  a  tward  of  six  trustees,  and 
that  his  son  Hiram  should  be  added  to  tbe 
number  upon  his  complying  with  certain 
standards  of  sobriety  and  habits  of  living 
for  a  specified  period.  For  tbe  greater  part 
of  10  or  11  years  prior  to  January  20,  1904, 
the  trust  was  managed  by  seven  trustees,  and 
the  sum  paid  annually  for  their  services  was 
$4,500  and  expenses  Incurred  In  holding 
meetings  of  the  board.  The  resignations  of 
the  four  trustees  who  were  not  of  the  Barker 
family,  having  been  previously  toidered. 
were  then  accepted.  Since  that  time  the 
petitioners  and  the  defendant  Charles  B. 
Barker  have  managed  the  trust  The  peti- 
tioners ask  for  the  appointment  of  four 
trustees  to  fill  the  vacancies.  The  defend- 
ant objects  to  the  granting  of  the  request, 
and  asks  that  the  present  trustees  be  remov- 
ed, and  that  a  single  trustee  be  appointed  to 
execute  the  trust  The  latter  request  was 
granted  in  the  superior  court  subject  to  the 
petitioners'  exertion.  In  addition  to  the 
estate  having  been  greatly  'diminished  during 
tbe  existence  of  the  trust  it  Is  fonnd  that 
the  only  way  to  prevent  Its  further  dissipa- 
tion Is  to  provide  for  Its  administration  by 
a  single  trustee;  that  the  petitioners  persist 
In  attempting  to  make  appropriations  to 
beneficiaries   that  will   in  a  comparatively 
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jbort  time  exhaust  the  property;  that  they 
are  not  able  to  agree  with  the  defendant  as 
to  the  management  of  the  estate  and  the  sums 
to  be  appropriated  to  beneficiaries ;  that  their 
further  continuance  as  trustees  Is  opposed 
to  the  best  interests  of  the  estate  and  the 
other  beneficiaries;  that  competent  trustees 
cannot  be  procured  to  serve  with  the  Barker 
trustees  for  $500  a  year,  or  any  reasonable 
fee;  that  It  la  Imxwsslble  to  procure  compe- 
tent trustees  to  act  for  a  less  sum  than|500 
a  year ;  that  If  a  board  of  seven  is  maintain- 
ed and  such  payments  are  made  the  bene- 
ficiaries will  be  practically  deprived  of  the 
net  Income  of  the  property  and  the  principal 
food  win  ultimately  be  exhausted ;  and  that 
in  order  to  carry  out  the  principal  Intention 
«f  the  testator,  namely,  to  provide  for  the 
support  and  maintenance  of  Hiram  and  his 
wife  and  Clara  Barker  Berry  and  to  preserve 
the  bulk  of  the  estate  for  the  grandchildren, 
It  is  necessary  that  the  Barker  family  no 
longer  continue  as  trustees. 

As  we  understand  the  case,  the  order  of  re- 
moval includes  a  finding  that  the  present 
trustees  are  unsuitable  to  continue  in  the 
management  of  the  trust.  Such  a  finding  is 
not  inconsistent  with  the  special  findings 
above  enumerated.  This  being  so,  and  it 
being  found  that  the  only  way  to  prevent  the 
farther  dissipation  of  the  estate  Is  to  provide 
for  administering  it  I^  a  single  trustee,  the 
question  presented  Is  whether  imder  these  cir- 
cumstances the  superior  court.  In  the  exerdse 
of  Its  equity  powers,  could  legally  remove  the 
present  trustees  and  make  the  order  reducing 
the  number  from  seven  to  one.  The  peti- 
tioners concede  that  the  superior  court  has 
full  equity  powers  In  all  cases  of  trusts  (Pub. 
St  1901,  c  205, 1  1;  Walker  v.  Cheever,  35  N. 
H.  339;  Wells  v.  Pierce,  27  N.  H.  503),  but 
contend  that  the  order  of  the  court  In  this 
instance  Is  not  within  the  limits  of  those  pow- 
ers, and  is  unauthorized  and  Illegal  from  the 
fact  that  It  was  the  Intention  of  the  testator 
tbat  sevm  trustees,  one  of  whom  was  to  be 
Us  son,  sliould  manage  the  trust,  and  that  to 
remove  the  present  board,  of  which  the  son 
Ig  a  member,  and  reduce  the  number  to  one. 
Is  In  contravention  of  this  known  and  ex- 
pressed Intent  The  defendant  admits  that 
as  a  rule.  In  such  matters  the  wish  of  the 
creator  of  the  trust,  when  ascertained.  Is  to 
be  followed,  but  contends  that  the  rule  Is  sub- 
ject to  the  qualification  that  when  it  Is  shown 
to  be  necessary  for  the  effectual  performance 
of  the  trust  that  there  should  be  a  change  In 
tbe  number,  because  that  fixed  by  the  creator 
of  the  tmst  Is  excessive  or  Insuflaclent,  a 
court  of  equity  has  power  to  cause  the  number 
to  be  reduced  or  Increased  to  meet  the  neces- 
sities of  the  case,  and  that  If  any  or  all  of 
the  trustees  are  unsuitable.  It  can  order  their 
removal,  always  being  governed  by  a  sound 
Judicial  discretion.  The  latter  view  meets 
onr  approval.  It  cannot  be  doubted  but  tbat 
the  superior  court  as  a  court  of  equity,  has 
tbe  power  to  remove  trustees  who  become 


unsuitable  for  the  execution  of  a  trust  Under 
such  circumstances  power  of  removal  is  also 
conferred  by  statute  upon  the  probate  court 
Pub.  St  1901,  c.  198,  J  8.  In  this  particular 
tbe  Jurisdiction  of  the  two  courts  Is  concur- 
rent Bowdltch  V.  Banuelos,  1  Gray,  220,  228, 
229.  It  is  the  duty  of  a  court  of  competent 
Jurisdiction,  upon  the  Institution  of  proper 
proceedings  before  it  and  its  being  made  to 
appear  that  trustees  appointed  to  execute  a 
trust  are  imsultable,  to  remove  them.  Adams 
T.  Adams,  64  N.  H.  224,  9  Atl.  100.  Trustees 
whose  relations  to  their  co-trustees  or  the 
beneficiaries  are  such  as  to  Interfere  with  the 
proper  management  of  the  estate  may  be  re- 
garded as  unsuitable  and  removed.  Wilson 
y.  Wilson,  146  Mass.  490.  14  N.  E.  521,  1  Am. 
St  Rep.  477;  Dlsbrow  v.  Disbrow,  46  App. 
Dlv.  Ill,  61  N.  Y.  Supp.  614;  Lorlng's  Trus- 
tee's Handbook,  20.  An  Instance  of  this  is 
when  trustees  unreasonably  disagree  with 
their  co-trustees  In  matters  Involving  their 
Joint  discretion.  Swale  v.  Swale,  22  Beav. 
584;  Stott  T.  Lord,  31  L.  J.  Cb.  391;  Lorlng's 
Trustee's  Handbook,  47.  And,  while  a  court 
of  equity  is  reluctant  to  change  the  number 
of  trustees  from  that  designated  by  the  crea* 
tor  of  the  trust,  yet  it  seems  to  tie  In  accord- 
ance with  reason  and  authority  that  it  may 
do  so  when,  by  reason  of  changed  oonditlonB 
in  the  estate,  the  number  designated  by  the 
creator  has  become  excessive  or  insufficieat, 
and  It  is  necessary  to  reduce  or  increase  the 
number  In  order  to  effectuate  the  execution  of 
tbe  trust  Inhabitants  of  Anson,  Pet'rs,  85 
Me.  70,  88,  89, 26  AU.  996;  Force  y.  Force  (N. 
J.  Ch.)  57  AU.  073;  Austin  t.  Austin,  18  Neb. 
306,  309,  22  N.  W.  116;  Birch  v.  Cropper.  2 
De  O.  &  Sm.  255;  In  re  Dickinson's  Trusts,  1 
Jut.  N.  S.  724;  Sltwell  v.  Heron,  14  Jur.  848; 
In  re  Chetwynd's  Settlement  [1902]  1  Ch.  692; 
Letterstedt  v.  Broers,  9  App.  Cas.  371;  In  re 
New  [1901]  2  Ch.  634;  Lewin,  Tr.  (11th  Ed.) 
803;  2  Beach  Tr.  §  387;  2  Sto.  Eq.  Jur.  i 
1287;  3  Pom.  Eq.  Jur.  (3d  Ed.)  {{  1086,  1087; 
28  Am.  &  Eng.  Enc  Law  (2d  Ed.)  970.  In 
Edgerly  t.  Barker,  66  N.  H.  434,  452,  31  Atl. 
900,  28  L.  R.  A.  828,  the  court,  in  construing 
the  will,  said :  "A  dominant  idea  of  the  resid- 
uary clause  and  of  the  whole  will  Is  that 
the  testator's  grandchildren  shall  have  the 
bulk  of  his  estate.  Not  less  dominant  or  less 
manifest  is  his  determination  that  C.  and  H. 
shall  not  have  it  *  *  *  In  his  mind  the 
main  point  evidently  was  the  extent  to  which 
he  disinherited  C.  and  H.  and  put  their  chil- 
dren in  their  places.  •  •  •  After  years  of 
observation  and  reflection  his  tmchanged  Judg- 
ment was  that  the  welfare  of  his  issue  re- 
quired an  absolute  provision  for  the  comfort 
of  0.  and  H.  during  their  Uvea,  a  conditional 
appropriation  of  $30,000  for  H.,  other  special 
appr<q>rlatlonB  (including  one  for  education), 
and  a  devise  of  the  remainder  to  the  grand- 
children. In  this  manner,  and  to  this  extent 
he  was  convinced  it  was  his  duty  to  modify 
tbe  operation  of  the  statutory  rule  of  distri- 
bution.   His  exercise  of  testamentary  power 
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to  tbls  end  was  bis  primary  and  Teading  pur- 
pose." The  order  of  the  superiw  court  does 
not  contravene  this  primary  and  leading  pur- 
pose, for  It  is  not  probable  the  testator  intend- 
ed that.  If  any  or  all  of  the  six  trustees  des- 
ignated In  his  will  should  subsequently  be- 
come unsuitable,  they  should  be  continued  in 
the  trust,  or  that,  if  Hiram  was  added  to  the 
board  and  became  unsuitable  for  reasons 
other  than  those  specified  in  the  will,  he 
should  not  be  subject  to  removal  the  same  as 
any  other  trustee  would  be  for  a  like  cause. 
And  it  Is  equally  Improbable  that  he  Intended 
the  number  of  trustees  should  not  be  reduced, 
if,  by  reason  of  changed  conditions  in  the 
estate,  the  number  became  excessive,  so  that 
It  was  impossible  to  effectuate  bis  primary 
purpose  without  a  reduction. 

Another  contention  made  by  the  petitioners 
is  that  the  order  of  the  court  deprives  Hiram 
of  the  opportunity  of  passing  upon  the  ques- 
tion whether  he  has  complied  with  the  con- 
dition Imposed  as  to  sobriety  and  good  con- 
duct, upon  which  the  second  and  third  in- 
stallments of  the  gift  of  130,000  are  predi- 
cated, and  is  in  violation  of  the  intention  of 
the  testator  that  he  should  be  permitted  to 
pass  upon  this  question  with  the  other  trus- 
tees. We  do  not  think  the  will  provides  that 
be  should  have  the  right  to  pass  upon  his  own 
qnallflcations  with  the  other  trustees;  and, 
as  we  understand  the  law,  he  would  not  be 
entitled  to  pass  upon  questions  in  which  he 
is  directly  interested  as  a  beneficiary  and  in- 
volving an  exercise  of  discretion,  bat  that 
such  questions  should  be  passed  upon  by  tbe 
other  trustees  alone.  Rogers  v.  Rogers,  111 
N.  Y.  228,  234,  237, 18  N.  E.  636;  Woodward  v. 
James,  115  N.  Y.  346,  357,  22  N.  E.  160. 

Exception  overruled.    All  concurred. 


TISDALB  et  al.  v.  JOHN  H.  PRAT  SONS 
CO.  et  al. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
Oct.  8,  1905.) 

Chattix  Mobtoaoes—Reoistbation— Notice 
— Attachment. 
Under  Pub.  St.  1901,  c.  140,  i  6,  declaring 

that  a  mortgage  of  personp.1  property  Is  not 
entitled  to  registration  unless  the  mortgagors 
and  tbe  mortgagee  shall  subscribe  an  oath  that 
the  mortgage  is  given  in  good  faith,  etc.,  regis- 
tration of  a  mortgage  ol  personalty  contain- 
ing such  affidavit  not  signed  and  sworn  to  by 
the  mortgagee  is  not  constructive  notice  of  the 
existence  of  the  mortgage,  and  an  attachment 
of  tbe  property  while  In  the  possession  of  the 
mortgagors  and  without  knowledge,  actual  or 
constructive,  of  the  existence  of  tbe  mortgage, 
will  prevail  against  tbe  mortgagors  and  mort- 
gagee. 

Exceptions  from  Superior  Court;  Stone, 
Judge. 

Bill  in  equity  by  Mary  E.  Tisdale  and 
others  against  the  John  H.  Pray  Sons  Com- 
pany and  others.  Bill  dismissed,  and  plain- 
tiffs except    Exception  overruled. 

The  Hobnrts,  who  reside  in  Brookllne, 
Mass.,  owned  certain  personal  property  situ- 


ated in  Rolllnsford,  and  on  March  20,  1903, 
executed  the  mortgage  in  question,  which 
purported  to  secure  a  note  for  $1,600.  At 
the  time  of  signing  the  note  and  mortgage- 
nothing  was  due  from  the  mortgagors  to  the 
mortgagee,  but  on  March  24th  a  loan  of 
$1,600  was  made.  The  mortgagors,  but  not 
tbe  mortgagee,  took  and  subscribed  to  the 
following  oath:  "We,  John  W.  Hobart  and 
Emma  E.  Hobart,  hereby  certify  that  the 
foregoing  mortgage  is  given  In  good  faith 
for  a  bona  fide  consideration,  and  Is  not  in- 
tended or  given  to  evade  the  claims  of  cred- 
itors." The  mortgage  was  recorded  in  the 
town  of  Rolllnsford  on  March  26,  1903.  The 
defendants  attached  the  mortgaged  property 
on  September  28,  1903,  on  writs  brought 
against  the  Hobarts,  without  knowledge  of 
the  existence  of  tbe  note  or  mortgage. 

Charles  S.  Hill  and  Vere  Goldtbwaite,  for 
plaintiffs.  Arthur  G.  Whlttemore  and  John 
S.  H.  Frink,  for  defendants. 

BINGHAM,  J.  The  affidavit  contained  In 
the  mortgage,  if  otherwise  sufficient,  was  not 
signed  and  sworn  to  by  the  mortgagee.  The 
statute  requires  that  the  mortgagee  as  well 
as  the  mortgagor  shall  take  and  subscribe 
to  the  oath.  Pub.  St  1901,  c.  140,  |  6.  Thte 
must  be  done  to  entitle  a  mortgage  of  person- 
al property  to  registration.  The  unauthor- 
ized registration  of  such  an  instrument  is 
not  constructive  notice  of  its  existence.  Lov- 
ell  V.  Osgood,  60  N.  H.  71.  The  defendants' 
attachment,  having  been  made  while  tbe 
mortgaged  'property  was  In  the  possession 
of  tbe  mortgagors,  and  without  knowledge, 
actual  or  constructive,  of  tbe  existence  of 
the  mortgage,  must  prevail. 

Exception   overmled.    All  concurred. 


CARR   et  al.  v.  CORNING    (two  cases). 

(Supreme   Court   of   New    Hampshire.    Merri- 
mack.   Oct  3,  1905.) 

L  Tbusts  —  Appointment  and  Succession 
OF  New  Tbustee  —  Poweb  of  Pbobatk 

COUBT. 

As  under  Pub.  St  1901,  c.  182,  }  2,  the 
probate  court  has  Jurisdiction  of  wills  and  of 
the  estates  of  deceased  persons,  and  as  under 
Pub.  St  1901,  c.  185,  §  2,  cl.  12,  the  probate 
court  is  authorized  to  appoint  the  trustees 
named  In  a  will,  and  under  Pub.  St.  1901,  c. 
198,  it  is  the  duty  of  the  probate  court  to  ad- 
minister trusts  created  by  will,  a  provision,  in 
a  will  creating  a  trust  that  whenever  a  vacancy 
occurs  in  the  board  of  trustees  the  remaining 
trustees  or  trustee  shall  nominate  .and  appoint 
in  writing  a  successor  or  substitute  to  fill  such 
vacancy,  said  appointment  to  be  approved  by 
the  Jud^e  of  probate  of  a  certain  court  for  the 
time  being,  raises  a  presumption  that  the  pro- 
bate court  was  intended,  which  is  not  rebutted 
by  the  addition  of  the  words  "for  the  time  be- 
ing," and  a  contention  that  the  power  was  vest- 
ed in  tbe  Judge  in  his  individual  and  not  hl» 
official  capacity  is  untenable. 
2.  Same. 

The  suitability  of  a  trustee  to  be  ap- 
pointed by  tbe  probate  court  is  a  fact  that  must 
be  proved  in  every  case  before  the  court  is  au- 
thorized to  make  the  appointment,  and  where 
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testator  by  hts  wlD  creatinf  a  tnut  made  It 
the  duty  of  the  probate  court  to  approve  of  an 
appoiDtment  to  nil  a  vacancr  in  the  board  of 
trustees,  evidence  was  admissible,  on  behalf 
of  those  empovrered  to  appoint,  to  show  the 
Boitability  of  their  proposed  appointee. 
S.  Same. 

Since  the  law  makes  it  the  duty  of  the 
probate  court  to  approve  of  trustees  named  In 
a  will  before  appointing  them,  the  mere  fact 
that  testator  made  it  the  duty  of  the  probate 
coart  to  approve  trustees  named  in  accordance 
with  the  provisions  of  his  will  did  not  make  it 
illegal  tor  the  court  to  approve  them,  and  a  con- 
tention that,  if  it  was  the  intention  of  the 
testator  that  the  probate  conrt  should  approve 
the  appointment,  the  power  of  appointment 
fails  as  an  attempt  to  confer  on  toe  conrt  a 
Jnrisdiction  not  conferred  by  law,  is  untenable. 

Transferred  from  Superior  Court 
BUI  In  equity  by  Clarence  B.  Carr  and  an- 
other, tmsteee  of  the  will  of  John  H.  Pear* 
■00,  deceased,  against  Charles  R.  Corning, 
for  construction  of  tbe  will.  Action  for  a 
writ  of  mandamus  to  compel  defendant,  as 
Judge  of  probate  of  Merrimack  county,  to 
consider  and  pass  on  a  petition  filed  by  plain- 
tiffs in  the  probate  conrt  of  said  county. 
Transferred,  without  ruling,  from  the  superi* 
or  court    Case  discharged. 

The  will  l8  the  same  as  that  before  the 
court  in  Haynes  v.  Carr,  70  N.  H.  463,  40 
Atl.  638.  and  Carr  v.  St  Paul's  Parish,  71 
N.  H.  281,  61  Atl.  920.  The  testator  devised 
the  residue  of  his  estate  in  trust  for  variotis 
private  and  public  purposes,  named  three 
persons  as  trustees,  and  provided  that  "when- 
ever a  vacancy  occurs  in  the  board  of  trustees 
from  any  cause  whatsoever,  the  remaining 
trustees  or  trustee  shall  nominate  and  ap- 
point in  writing  a  successor  or  substitute  to 
All  such  vacancy,  said  appointment  to  be  ap- 
proved by  the  Judge  of  probate  for  said 
county  of  Merrimack  for  the  time  being. 
Aftor  the  decease  of  a  trustee  named  in  the 
will,  the  plaintiffs,  who  are  the  surviving 
trustees,  duly  nominated  a  suitable  person 
as  successor,  and  filed  in  the  probate  court 
for  Merrimack  county  a  petition  requesting 
that  the  appointment  be  approved.  The  de- 
fendant who  is  the  Judge  of  probate,  declined 
to  consider  the  petition  In  his  Judicial  ca- 
pacity, but  aa  an  individual  expressed  his 
disapproval  of  the  appointment  and  these 
actions  were  thereupon  brought.  The  de- 
fendant excepted  to  the  introduction  of  evi- 
drace  tending  to  prove  the  suitability  of  the 
person  named  by  the  plaintiffs  as  successor 
to  the  deceased  trustee. 

Sargent  Remldc  ft  Niles  and  Oliver  E. 
Branch,  for  plaintiffs.  Streeter  &  Hollls,  for 
defendant 

YOUNG,  J.  The  defendant  says :  (1)  The 
power  of  approval  is  vested  in  him  In  his  in- 
dividual and  not  in  bis  official  capacity.  (2) 
If  it  was  tlie  intention  of  the  testator  that 
the  probate  court  should  approve  the  ap- 
pointment, the  power  of  appointment  falls,  be- 
cause -it  is  an  attempt  to  confer  upon  the 
conrt  a  Jurisdiction  not  conferred  by  law. 


1.  There  ia  no  force  In  the  defendant'^ 
first  position.  In  tiUe  25  of  the  Public 
Statutes,  entitled  "Courts  of  Probate,  and 
Estates  of  Deceased  Persona,"  the  words 
"Judge"  and  "Judge  of  probate"  are  constant- 
ly used  when  it  is  apparent  the  probate 
court  is  Intended.  For  example,  chapter  182, 
Pub.  St  1901,  is  entitled  "Judges  of  Probate 
and  Their  Jurisdiction."  It  is  a  matter  of 
common  knowledge  that  when  a  person  at- 
tending to  probate  business  or  considering 
probate  matters  speaks  of  referring  anything 
to  the  Judge  of  probate,  he  usually  intends 
the  probate  court  and  not  the  person  who  ex- 
ercises the  function  of  that  office.  That  is 
probably  the  sense  in  which  Mr.  Pearson 
used  the  words  in  his  will,  for  the  probate 
court  has  Jurisdiction  of  wills  and  of  the  es- 
tates of  deceased  persons.  Pub.  St  1901,  c. 
182,  t  2.  When  he  provided  that  the  persons 
who  were  to  administer  the  trust  he  was 
creating  should  be  approved  by  the  Judge  of 
probate,  there  is  a  presumption  that  the 
probate  court  was  Intended ;  and  the  fact  that 
the  law  makes  it  the  duty  of  that  court  to 
approve  the  appointment  of  trustees,  as 
will  hereafter  appear,  makes  that  prestmip- 
tion  so  strong  that  the  mere  addition  of  the 
words  "for  the  time  being"  is  not  enough  to 
rebut  it 

2.  The  defendant's  second  position  is  also 
unsound,  for  clause  12,  S  2,  &  185,  Pub.  St 
1901,  authorizes  the  probate  conrt  to  appoint 
the  trustees  named  in  a  will ;  and  a  trustee 
who  is  named  in  the  way  the  testator  has 
provided  to  perpetuate  the  trust  Is  "named 
In  the  will,"  within  the  meaning  of  that 
statute.  Shaw  v.  Paine,  12  Allen,  293,  296. 
It  Is  the  duty  of  the  probate  court  to  admin- 
ister trusts  created  by  wills.  Pub.  St  1901, 
c.  198.  This  duty  necessarily  carries  with 
it  that  of  appointing  the  trustees  needed  to 
execute  such  trusts  (Pub.  St  1901,  c.  185, 
{  2,  cl.  12 ;  Id.  a  198,  i  6),  and  that  of  removing 
them  if  they  become  incapable  or  unfit  to 
perform  their  duties.  Id.  c.  198,  {  8.  Since 
it  is  the  duty  of  the  court  to  remove  trustees 
who  are  unfit  to  administer  their  trusts. 
It  cannot  be  the  duty  of  the  court  to  appoint 
a  person  to  that  position  imless  it  appears 
that  he  is  fit  for  It  notwithstanding  he  is 
named  as  trustee  In  the  will  which  creates 
the  trust;  for  It  would  be  a  manifest  ab- 
surdity to  say  that  It  is  the  duty  of  the  court 
to  appoint  a  person  trustee  when  it  would 
be  its  duty  to  remove  him  as  soon  aa  he  was 
appointed.  So  it  must  always  appear  that 
the  person  named  in  the  will  Is  a  fit  person 
to  execute  the  trust  for  otherwise  It  would 
be  the  duty  of  the  court  to  refuse  to  ap- 
point him.  In  other  words,  it  is  the  duty 
of  the  probate  court  to  appoint  trustees  when- 
ever they  are  needed  to  administer  trusts 
created  by  wills;  but  its  authority  in  that 
respect  is  limited  to  persons  who  are  suitable 
to  execute  the  trust,  both  when  the  trustees 
are  named  in  Ibe  will  which  creates  the  trust, 
and  when  the  will  contains  no  orovislon  for 
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the  appolntmeDt  of  the  trnstees.  Therefore 
the  anltablllty  of  the  trustee  la  a  fact  that 
mnst  be  proved  In  every  case,  before  the  court 
Is  authorized  to  make  the  appointment.  In 
other  words,  the  probate  court  must  decide 
that  the  person  named  in  the  will  Is  a  suit- 
able person  to  administer  the  trust  before 
it  can  appoint  him  to  that  position.  This 
is  the  statutory  rule  in  respect  to  appointing 
the  executors  who  are  named  in  a  will.  Pub. 
St  1901,  c.  188,  S  2,  cl.  1;  Id.  a  188,  {  3. 
Thoe  is  no  more  reason  for  requiring  the 
court  to  examine  into  the  suitability  of  ex- 
ecutors to  administer  a  deceased  person's 
estate  than  there  Is  for  requiring  it  to  in- 
quire Into  the  suitability  of  trustees  to  ad- 
minister a  trust  the  deceased  person  created. 
The  fact  that  the  statute  makes  it  the  duty 
of  the  probate  court  to  Inquire  as  to  the 
suitability  of  the  person  named  as  executor 
before  appointing  him  to  that  position  tends 
to  prove  that  the  Legislature  intended  that 
the  court  should  inquire  as  to  the  suitability 
of  the  person  named  as  trustee  before  ap- 
pointing him  to  that  position.  Since  the 
law  makes  it  the  duty  of  the  probate  court 
to  approve  of  trustees  named  in  a  will  be- 
fore appointing  them,  it  is  obvious  that  the 
mere  fact  that  the  testator  made  it  the  duty 
of  the  probate  court  to  approve  trustees 
named  in  accordance  with  the  provisions  of 
the  will  does  not  make  it  Illegal  for  the  court 
to  approve  them ;  for  it  cannot  be  illegal  for 
the  court  to  do  its  duty  merely  because  some 
one  requests  It 
Case  discharged.    All  concurred. 


In   re  MOEBUS. 

(Supreme  Court  of  New  Hampshire.    Oct.  8, 
1905.) 

1.  Habeas  CoRpns  —  Rbtubk  of  Escaped 
Convict  to  Pbison— Riobt  to  Pbocksb — 
Issue  or  Identity. 

A  person  confined  in  state  prison,  on  tlie 
ground  that  be  is  an  escaped  convict  sentenced 
to  a  term  of  imprisonment,  la  entitled  to  process 
which  will  enable  him  to  try  the  issue  of 
whether  he  is  the  convict  or  not,  unless  the 
question  of  identity  has  been  determined 
against  him  by  a  court  having  jnrisdiction  in 
a  proceeding  to  which  he  and  the  state  were 
parties. 

2.  Saiie— Issues. 

Where  the  petitioner,  in  a  petition  for  a 
writ  of  habeas  corpus  for  Us  discharge  from 
the  atate  prison,  where  he  ia  confined  on  the 
ground  that  he  is  an  escaped  convict  under 
sentence  of  imprisonment,  expressly  states  that 
be  does  not  wish  to  try  the  issue  whether  he 
ia  the  convict  or  not,  and  the  state  asserts 
tliat  he  ia,  the  court  will  assume  that  he  is  the 
convict 

8.  Appeai/— Failube  to  Except  to  Buuro 
OF  LowEB  Coubt— Effect. 

The  rule  that  the  failure  to  except  to  the 
mling  of  the  superior  court  prevents  tne  appel- 
lant from  raising  the  same  question  in  the  Su- 
preme Court  may  be  waived  wh«i  justice  re- 
quires it. 

4.  Habeas  Cobfus  —  Rnnnm  of  Escaped 
Convict  to  Pbison— Ibsttis. 

Where  the  person  brought  into  the  state 
and  confined  in  the  state  prison  on  the  ground 


that  he  is  an  escaped  convict  under  sentence 
Is  the  convict  there  is  no  occasion  for  the  trial 
of  any  question  between  him  and  the  state, 
unless  the  state  desires  to  inflict  further  punish- 
ment for  the  escape,  as  authorized  by  Pub.  St 
c.  285,  I  13 :  Id.,  c  253,  i  14. 

5.  Sams— Failube  to  Pbosecute  fob  Escape. 

The  failure  of  the  state  to  prosecute  an 
escaped  convict  brought  into  the  state  and 
coniuied  in  the  state  prison  under  the  sentence, 
for  the  escape,  punishable  by  Pub.  St  c.  285,  { 
IS,  and  Id.  c  263,  f  14,  gives  him  no  ground  lor 
complaint 

6.  ABBEST— AUTHOBITT    TO    ABBEBT     ESCAPED 

Oohviot. 
One  under  sentence  for  felony  and  anlaw- 
fnily  at  large  may  be  arrested  and  returned  to 
imprisonment  even  by  a  private  person,  with- 
out a  warrant. 

[Ed.  Note. — ^For  cases  in  point  see  toL  4, 
Cent  Dig.  Arrest  (  144.] 

7.  Cbuiihal  Law— Impbisonment. 

A  person  sentenced  to  Imprisonment  in  the 
state  prison  for  a  term  of  years  escaped  after 
a  few  months'  imprisonment.  He  was  recap- 
tured and  returned  to  prison.  Beld,  that  he 
could  be  lawfully  kept  in  prison  until  the  ex- 
piration of  the  term. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  8814.] 

Petition  for  writ  of  habeas  corpus  by  Hen- 
ry E.  Moebus,  praying  for  Ills  discharge  from 
the  state  prison.    Denied. 

Petition  for  a  writ  of  habeas  corpus,  filed 
September  21,  1905.  The  petitioner  alleges, 
in  substance,  that  he  was  brought  into  tills 
Jurisdiction  from  the  state  of  New  Tork,  of 
which  be  is  a  resident  upon  a  requisition 
Issued  by  the  Oovemor  of  this  state,  and  was 
committed  to  the  state  prison,  where  be  baa 
lieen  held  as  a  convict  since  November  8, 
1900;  that  he  was  committed  wlthoat  doe 
formality  of  law  and  is  Illegally  detained: 
and  that  he  has  not  been  informed  "by  a  com- 
petent conrt"  wtiy  he  is  thus  deprived  of  bis 
liberty.  The  prayer  is  that  the  warden  of 
the  state  prison  may  be  ordered  to  bring  the 
petitioner  before  the  court  for  the  purpose 
of  examining  the  question  whether  be  was 
lawfully  entitled  to  a  hearing  before'  a  com- 
petent court  within  this  state  prior  to  hia 
commitment  to  prison,  and  that  the  petition- 
er may  be  liberated  If  the  court  should  find 
that  he  was  so  entitled.  The  state  claimed 
that  the  petitioner  is  Mark  Shinborn,  wbu 
was  committed  to  the  state  prison  In  1805 
for  a  term  of  10  years  and  escaped  after 
serving  a  few  months  of  the  sentence.  The 
petitioner  denied  that  he  is  Shinborn,  bnt 
expressly  declined  to  try  the  question  of  bis 
identity,  and  based  hia  right  to  a  discharge 
upon  grounds  considered  in  the  opinion. 

Henry  B.  Moebus,  pro  se.  Edwin  O.  East- 
man, Atty.  Gen.,  for  the  State. 

PARSONS,  C.  J.  The  petitioner  Is  now 
confined  in  the  state  prison  under  a  decree  of 
the  court  sentencing  one  Mark  Shinborn  to 
10  years'  Imprisonment  If  the  petitioner 
is  Moebus  and  not  Shinborn,  he  is  Illegally 
confined  and  is  entitled  to  be  discharged. 
Unless  the  question  of  identity  has  been 
I  determined  against  him  by  some  court  with 
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Jurisdiction  of  the  qnestimi.  In  a  proceeding 
to  wMcb  he  and  the  state  were  parties,  so 
that  he  is  estopped  by  legal  adjudication  to 
now  contend  that  he  Is  not  Shinbom,  the 
petitioner  Is  entitled  to  process  which  will 
enable  him  to  try  that  question,  and  to  a  dis- 
charge. If  the  fact  be  foond  in  bis  favor. 
Bnt  the  petitioner  expressly  states  that  be 
does  not  desire  to  try  this  question,  and  as- 
serts his  purpose  to  withdraw  his  petition  if 
the  court  permits  such  trial.  In  this  situa- 
tion, the  state  asserting  that  the  petitioner  is 
Slilnbom  and  the  petitioner  refusing  to  join 
issue  on  that  assertion,  It  must  be  taken  for 
the  purposes  of  the  case  that  the  petitioner 
Is  Shinbom.  Whether  this  court  has  origi- 
nal Jurisdiction  to  entertain  a  petition  for  a 
writ  of  habeas  corpus  (Pub.  St  a  238,  §§  3, 18; 
Laws  1901,  p.  563,  c  78,  {§  2,  5,  7)  is  a 
question  of  grave  doubt,  and  one  which  we 
are  not  inclined  to  pass  upon  except  when 
necessarily  raised  and  fully  argued.  If  the 
application  were  made  to  the  superior  court, 
the  two  legal  questions  which  the  petitioner 
presents  might  be  readily  raised  and  trans- 
ferred. 

It  also  appears  by  the  petitioner's  brief 
tliat  application  has  at  some  time  been  made 
to  the  superior  court,  and  a  ruling  bad  upon 
one,  at  least,  of  the  questions  now  sought  to 
be  presented.  Failure  to  except  to  such  rul- 
ing would  under  the  rules  prevent  the  peti- 
tioner from  raising  the  question  here,  but 
the  rule  may  be  waived  when  justice  re- 
quires; and  to  send  the  petitioner  to  the 
superior  court  merely  for  the  purpose  of 
presenting  the  questions  in  a  formal  man- 
ner is  not  usually  considered  necessary,  when 
the  questions  are  so  presented  that  they  can 
be  fairly  considered.  Hutchinson  v.  Railway, 
73  N.  H.  271.  277,  60  Atl.  1011.  This  court  has 
Jurisdiction  to  determine  the  legal  ques- 
tions raised.  The  manner  of  their  presenta- 
tion is  one  of  form  merely.  If  these  ques- 
tions are  determined  favorably  to  the  peti- 
tioner, the  question  of  jurisdiction  to  issue 
the  writ  will  be  presented.  Bnt  the  answer 
to  these  questions  renders  It  unnecessary 
to  consider  whether  ttds  court  should  Itself 
issue  the  writ  or  send  the  petitioner  to  the 
superior  court 

The  petitioner  claims  that  his  present  de- 
tention Is  illegal  because,  after  lie  was 
brought  Into  this  state  upon  the  claim  that 
be  was  an  escaped  convict  under  sentence  to 
the  state  prison,  he  was  not  tried  upon  the 
issue  whether  be  was  the  convict  the  state 
alleged  him  to  be.  If  the  petitioner  was 
Shinbom,  an  escaped  convict  when  brought 
within  this  state,  there  was  no  occasion  for 
the  trial  of  any  question  between  him  and  the 
state,  and  no  question  to  try,  unless  the  state 
desired  to,  and  could.  Inflict  further  punish- 
ment for  the  escape.  Pub.  St  c.  285,  |  13; 
Id.  c  ZJ8,  {  14.  The  failure  of  the  state  to 
prosecute  a  person  for  a  crime  admittedly 
oonunltted  by  him  gives  him  no  ground  of 
complaint. 


Being  under  sentence  tor  fel<my  and  unlaw- 
fully at  large,  Shinbom  could  lawfully  be 
arrested  and  returned  to  imprisonment  even 
by  a  private  person,  without  warrant  State 
v.  Holmes,  48  N.  H.  377.  The  foundation  of 
the  petitioner's  claim  to  a  trial  before  ills 
committal  to  prison  rests  upon  the  conten- 
tion that  he  was  not  Shinbom.  If  be  was 
Shinbom,  no  wrong  has  been  done  him.  If 
he  is  not  Shinbom,  he  was  Illegally  commit- 
ted and  la  illegally  confined.  He  may  bis 
entitled  now  to  a  trial  of  that  question.  If 
none  has  been  had.  As  he  declines  to  ask 
for  such  trial,  and  refuses  to  contest  the 
Issue  if  raised  by  the  state,  no  ground  of 
error  appears.  As  heretofore  said,  bis  re- 
fusal to  litigate  the  question  of  his  Identity 
is  an  admission  that  he  is  Shinbom,  and  It 
follows  that  he  Is  legally  confined  in  the 
state  prison,  unless  his  term  of  imprisonment 
has  expired.  This  is  the  second  point  made 
by  the  petitioner. 

In  1865,  Shinbom  was  sentenced  to  im- 
prisonment for  10  years  In  state  prison. 
After  a  few  months  he  escaped,  but  was  re- 
captured In  1900,  and  has  since  been  con- 
fined in  prison.  He  has  therefore  t>een  Im- 
prisoned about  5  years,  whereas  the  term  of 
imprisonment  which  the  sentence  of  the  court 
imposed  upon  him  was  twice  that  which  he 
has  served.  "The  sentence  of  the  law  is  to 
be  satisfied  only  by  the  actual  sufTering  of 
the  imprisonment  imposed,  unless  remitted 
by  death  or  some  legal  authority.  The  pun- 
ishment is  imprisonment  the  period  of  which 
is  expressed  only  by  the  designated  length  of 
time.  Neither  the  date  of  its  commencement 
nor  of  its  expiration,  is  fixed  by  the  terms 
of  the  sentence."  Dolan's  Case,  101  Mass. 
219,  222;  In  re  Edwards,  43  N.  J.  Law,  556, 
89  Am.  Rep.  610;  Sartaln  v.  State,  10  Tex. 
App.  651,  88  Am.  Rep.  94S,  and  note  653; 
11  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  813.  The 
judgment  of  the  court  was  that  Shinbom 
should  be  confined  in  the  state  prison  for  the 
term  of  10  years.  It  does  not  appear  that 
the  time  when  the  imprisonment  should  com- 
mence or  the  date  when  it  should  end  were 
stated  in  the  order  under  which  the  execu- 
tion of  the  sentence  began.  If  either  was, 
the  order  was  no  part  of  the  sentence.  Ex 
parte  Howard,  17  N.  H.  546.  The  warden 
of  the  prison  can  lawfully  keep  Shinbom 
until  the  Judgment  of  the  court  that  he  be 
there  Imprisoned  10  years  has  been  per- 
formed. 

Upon  neither  of  the  grounds  urged  by  the 
petitioner  can  his  discharge  be  justified.  It 
appears  by  the  petition  and  papers  filed 
therewith  that  the  petitioner  has  not  been  de- 
prived of  an  opportunity  to  litigate  the  ques- 
tion of  Identity,  upon  which  the  rightfulness 
of  bis  imprisonment  depends,  but  that  he 
refused  to  proceed  to  such  a  trial  when 
opportunity  tberefor  was  afforded  him  by 
the  superior  court  No  occasion  appears  for 
the  exercise  of  any  supervisory  power  of  this 
court    It  also  appears  tlut  the  petitioner's 
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application  to  the  federal  conrt  bad  the  same 
result.  If  for  reasons  satisfactory  to  him- 
self the  petitioner,  while  contending  that  he 
is  not  Shlnbom  but  Moebus,  persists  In  re- 
fusing to  submit  the  question  to  some  tri- 
bunal with  jurisdiction  to  decide  it,  he  must 
submit  to  confinement  as  Shlnbom. 
Petition  denied.    All  concurred. 


HADS  y.  TIBRNAN. 

(Supreme  Court  of  Pennsylvania.    Oct  9, 1905.) 

Dkbd— Descbiption— Resebvation. 

The  premises  were  described  in  a  deed  as 
a  lot  SB  feet  by  33  feet  "with  a  two-story  frame 
dwelling  thereon,  beiDg  one-half  of  double  house 
thereon,  to  have  and  to  bold  said  described 
lot  and  one-half  of  double  house  now  thereon." 
The  lines  of  the  lot  which  the  grantee  under- 
stood she  was  to  have  included  the  whole  of  the 
double  house.  Held,  that  all  that  was  reserved 
to  the  grantor  was  one-half  of  the  building. 

Appeal  from  Superior  Court 

Action  by  Bridget  Hads  against  Thomas  X 
Tleman.  From  a  judgment  of  the  superior 
court  (25  Pa.  Super.  Ct  14),  aflSrming  a 
jndpnent  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  DEAN,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

Thomas  H.  Greevy  and  D.  Clare  Good,  for 
appellant  S.  B.  Hare  and  Thomas  C.  Hare, 
for  appellee. 

PER  CURIAM.  The  deed  from  the  appel- 
lant to  the  appellee,  under  which  she  claims 
title  and  right  of  possession,  is  for  a  lot  of 
ground  situated  In  the  city  of  Altoona,  on 
the  northeast  side  of  Tenth  street,  containing 
in  front  38  feet  and  running  back  33  feet  A 
verdict  was  directed  In  her  favor  by  the 
common  pleas,  and  the  judgment  on  It  was 
affirmed  by  the  superior  court  Hads  v. 
Tleman,  25  Pa.  Super.  Ct  14.  The  defense 
of  the  appellant  la  that  a  recovery  ought  to 
have  been  allowed  for  but  one  half  of  the  lot, 
because  he  had  excepted  the  other  half  under 
the  following  clause  in  the  deed:  "To  have 
and  to  hold  said  described  lot  or  piece  of 
ground  and  one-half  the  double  house  now 
thereon."  The  conveyance  is  of  a  lot  of 
ground  S8  by  S3  feet,  with  no  reservation  or 
exception  of  any  interest  In  It  by  the  grantor. 
The  grantee  testified  that  she  understood  she 
was  getting  just  what  the  deed  calls  for,  and 
her  brother,  the  grantor,  admits  that  In  com- 
pliance with  her  demand  that  she  should 
have  38  feet  of  ground,  be  executed  the  deed 
to  ber  for  a  lot  of  the  dimensions  called  for 
In  it  thinking  that,  because  he  bad  reserved 
one-half  of  the  double  house,  the  deed  would 
not  amount  to  anything  for  the  one-half  of 
the  lot  on  which  the  same  was  erected.  On 
this  state  of  facts,  whether  the  rights  of  the 
parties  are  to  be  determined  from  the  words 
of  the  conveyance,  or  from  the  admission 
of  the  appellant  that  his  sister  understood 
be  was  conveying  to  ber  the  lot  she  Is  now 


claiming,  with  one-half  of  the  building  on  It 
reserved,  the  only  conclusion  to  be  arrived 
at  Is  that  of  the  common  pleas  and  the 
superior  court  The  brother  thought  he  was 
deceiving  bis  sister ;  but  he  was  not,  In  law 
or  In  fact  The  deed  on  Its  face  gives  ber 
just  what  she  thought  she  was  getting,  and 
by  bis  admission  he  is  estopped  from  saying 
he  conveyed  anything  less.  If  he  reserved 
anything,  it  was  but  one-half  of  the  build- 
ing which  bis  sister  has  agreed  he  may  re- 
move. As  to  bis  claim  to  title  by  adverse 
possession,  the  testimony  discloses  nothing 
more  than  his  retention  of  possession  of  the 
land  sold  to  his  vendee,  for  whom  be  held 
it  in  trust  and  against  whom  he  could  not 
start  the  statute  of  limitations  until  he  mani- 
fested his  Intention  to  change  the  character 
of  his  possession  by  some  act  of  hostility  to- 
her  title  plainly  Indicating  to  her  his  Inten- 
tion to  deny  her  right  and  to  hold  adrersely 
to  It  Buckbolder  v.  SIgler,  7  Watts  &  S. 
154;  Olwlne  v.  Holman,  23  Pa.  279;  Ingles  ▼. 
Ingles,  150  Pa.  397,  24  Atl.  677;  Connor  ▼. 
Bell,  152  Pa.  444,  26  Atl.  802. 
Judgment  affirmed. 


CHASE  V.  CLEARFIELD  LUMBER  OC 

Umited. 

(Supreme  Conrt  of  Pennsylvania.    Oct  9,  1905.> 

ItexD — Dbxivebt— Evidence. 

An  assignment  of  an  interest  in  land  was- 
found  in  the  assignor's  safe  after  his  death. 
The  safe  had  been  used  by  members  of  the 
family  as  a  repository  for  their  papers.  There 
was  evidence  from  which  the  Jury  could  have 
inferred  an  actual  delivery  to  the  assignee^  who- 
was  a  member  of  the  family  of  the  assignor. 
Held,  that  the  question  oil  delivery  was  for  the 
jury. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  16,. 
Cent  Dig.  Deeds,  «  127,  633.] 

Appeal  from  Court  of  Common  ^Pleaa^ 
Clearfield  County. 

Action  by  Jane  Chase  against  the  Clear- 
field Lumber  Company,  Limited.  Judgment 
for  plaintiff,  defendant  appeals.    AiDrmed. 

See  68  AU.  813. 

Argued  before  DEAN,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

David  L.  Krebs  and  A.  M.  Llveright,  for 
appellant  J.  B.  McEnally  and  W.  Clark 
Miller,  for  appellee. 

PER  CURIAM.  As  evidence  of  her  title 
to  the  land  from  which  the  appellant  cut 
the  timber,  the  plaintiff  produced  and  offer- 
ed at  the  trial  the  assignment  to  her  by 
John  M.  Chase,  her  father-in-law,  dated 
February  28,  1879.  To  repel  the  presump- 
tion that  It  bad  been  delivered  to  her,  ap- 
pellant called  B.  F.  Chase,  a  son  of  John 
M.  Chase  and  one  of  his  executors,  who 
testified  that  after  his  father's  death  be 
found  the  assignment  In  a  box  or  the  safe 
that  had  belonged  to  blm.  He  was  not 
certain  whether  he  found  it  In  the  Iwx  or- 
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«afe,  bat  thougbt  that  most  of  the  papers 
were  in  the  aafe,  and  the  contention  of  the 
appellant  la  that  It  was  there  found.  The 
witness,  however,  testified  still  farther  that 
Tarlooa  kinds  of  paper,  such  as  contracts 
And  Insurance  policies,  belonging  to  other 
members  of  the  family,  were  found  In  the 
ufe,  and  added,  "Father's  safe  was  every- 
body's safe."  Tbere  were  facts  and  circum- 
stances from  which  the  Jury  could  fairly 
bare  inferred  that  the  deceased  had  actually 
passed  the  title  to  his  daughter-in-law;  and 
the  finding  of  the  assignment  in  his  safe 
after  his  death  is  entirely  consistent  with 
his  delivery  of  it  to  her,  in  view  of  the  ex- 
planation of  the  son,  called  by  the  defend- 
ant, that  the  safe  was  "everybody's  safe," 
for  she  may  have  deposited  It  there,  as  other 
members  of  the  family  bad  deposited  their 
papers  in  It  The  question  of  delivery  was 
pnrely  one  of  fact  for  the  Jury,  and  was 
gnbmitted  to  them  under  proper  and  care- 
ful instructions.  The  offer,  which  is  the  sub- 
ject of  the  third  assignment  of  error,  was 
properly  disallowed ;  for  it  was  not  to  show 
that  the  appellee,  by  anything  she  had  said 
or  done,  had  estopped  herself  from  asserting 
tier  title. 
Judgment  affirmed. 


In  re  SCRANTON  8EWBR. 

Appeal     of    LACKAWANNA     IRON    ft 

STEEL  CO. 

(Snpreme  Court  of  Pennsylvania.    Oct  9, 190S.) 

1.  MumciFAi.  CoBPORATio^TB  —  Impbovememts 
— ^Afpeai.  vbom  Vibwkrs. 

Provisiona  of  Act  May  16,  1891  (P.  L.  75). 
proTlding  for  an  appeal  from  confirmation  of 
the  report  of  viewers  in  the  matter  of  monici-  i 
pal  improvements  wittiin  30  days,  are  repeated  I 
in  an  amendment  of  tlie  act,  passed  April  2,  | 
1903  (P.  L.  124).    Held,  that  this  permission 
to  appeal  does  not  take  °away  the  right  given  by 
act  May  19,  1897  (P.  L.  67),  to  appeal  within 
6  months. 

2.  SjlUE — OBDIKAITCE — AXTERATION  OF  PliAIT — 
LlABILITT  OF  ABUTTINO  OWNEBS. 

A  city  by  ordinance  anthorized  the  construc- 
tion of  sewers  in  certain  city  streets  and  alleys, 
and  viewers  were  appointed  to  assess  the  cost. 
The  chief  engineer  of  the  city,  on  the  suggestion 
of  the  director  of  public  works,  erased  from  the 
map  showing  the  location  of  the  sewers  certain 
portions  of  streets  and  alleys,  because  in  his 
judgment  the  improvement  thereof  was  not 
justified,  and  the  improvements  were  made  in 
accordance  with  the  map  so  altered.  Held,  that 
a  property  owner  could  not  be  compelled  to  pay 
an  assessment  for  benefits  to  his  property  aris- 
ing from  the  construction  of  the  sewer  under 
the  altered  plan. 

Appeal  from  Court  of  Common  Pleaa, 
lackawanna  County. 

In  the  matter  of  the  cost  and  expenses  of 
sewer  section  O,  Seventeenth  sewer  district, 
of  the  city  of  Scranton.  From  an  order 
dismissing  the  exceptions,  the  Lackawanna 
Iron  ft  Steel  Company  appeals.    Reversed, 

Among  the  exceptions  was  the  following: 
''Toarth  The  plans  prepared  for  the  said 


work  and  filed  In  the  bureau  of  engineering, 
and  which  are  distinctly  referred  to  and 
made  part  of  said  ordinance,  Included  as  a 
portion  of  the  territory  to  be  sewered  by 
said  sewer  certain  lots  and  blocks  situate 
south  of  Gallagher  court,  which  said  lots 
and  blocks  were  eliminated  by  'the  city  en- 
gineer after  the  passage  of  said  ordinance 
and  after  approval  of  the  said  plans  and 
specifications,  and  were  not  taken  Into  con- 
sideration by  the  viewers,  so  that  the  view- 
ers' report  is  based  upon  a  different  territory 
from  that  which  is  Involved  In  the  ordinance 
and  in  the  plans  and  gpeciflcatlons  prepared 
for  said  work.  This  change  of  territory  in- 
validates the  ordinance  completely."  The 
facts  are  stated  In  the  opinion  of  the  Su- 
preme Court. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  BROWN.  POTTER,  and  ELKIN,  JJ. 

Everett  Warren,  John  P.  Murphy,  and 
Harold  A.  Watres,  for  appellant  David  J. 
Davis,  City  Sol.,  and  H.  R.  Van  Deusen,  Asst 
City.  Sol.,  for  appellee. 

BROWN,  J.  There  was  a  motion  to  quash 
this  appeal,  t>ecause  it  was  not  taken  within 
80  days  from  the  confirmation  of  the  report 
of  the  viewers.  It  is  based  upon  the  act  of 
May  16,  1891  (P.  L.  76),  which  provides  that 
an  appeal  may  be  taken  within  30  days. 
This  provision  reappears  in  an  amendment  to 
the  act  passed  April  2,  1903,  P.  L.  124.  The 
permission  to  appeal  within  30  days  doess 
not  take  away  the  right  given  by  the  act  of 
May  19,  1897  (P.  L.  87),  to  appeal  within  6 
months,  and  the  motion  Is  therefore  denied. 

An  ordinance  of  the  city  of  Scranton,  ap- 
proved September  6,  1002,  authorizes  the 
construction  of  a  sewer  in  certain  streets  and 
courts  between  designated  points,  to  be 
known  as  "section  G"  In  the  Seventeenth 
sewer  district  of  that  city.  On  September 
8,  1902,  the  city  presented  its  petition  to  the 
court  below,  reciting  the  passage  of  the  said 
ordinance,  and  asking  for  the  appointment 
of  viewers  to  assess  the  costs  and  expense 
of  the  sewer  and  the  benefits  resulting  from 
it  in  accordance  with  ^e  act  of  May  16, 
1891  (P.  L.  76).  Viewers  were  appointed, 
who  made  report  assessing  the  sum  ot 
$16,808.42  to  be  paid  by  the  appellant  for 
the  benefits  to  Its  properties.  Though  the 
viewers  were  appointed  to  assess  the  cost 
expense,  and  benefits  of  a  sewer  to  be  built 
on  lines  clearly  designated  in  tbe  ordinance, 
they  assessed  the  cost  and  expense  of  the 
construction  and  the  benefits  of  a  different 
one.  No  other  action  than  the  ordinance  of 
September  5,  1902,  was  ever  taken  by  the 
city  councils  in  reference  to  the  sewer;  but 
the  chief  engineer  of  tbe  city,  upon  the  sug- 
gestion of  his  superior,  the  director  of  pub- 
lic works,  blotted  out  from  the  map  show- 
ing the  location  of  the  sewer  certain  por- 
tions of  streets  and  courts  on  which  It  is  to 
be  constructed,   because.  In    his   Judgment 
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the  ImproTements  In  the  blotted-out  imrtlons 
do  not  jQstlfy  the  extension  of  the  sewer 
through  them.  Jost  when  he  assumed  this 
wholly  unwarranted  authority  does  not  ap- 
pear; but,  when  the  viewers  met,  they  con- 
fined their  Investigation  to  what  must  be 
regarded  as  the  sewer  system  of  the  chief 
engineer,  and  not  the  one  adopted  by  the 
city  authorities.  That  official  blotted  out 
Irving  avenue  from  Front  street  to  Mooslc 
street,  though  the  ordinance  directs  the 
sewer  to  be  contructed  from  Front  street 
to  Mooslc  street,  and  thence  to  River  street. 
He  blotted  out  Front  street  from  Sontb 
Webster  street  to  Irving  avenue,  and  por- 
tions of  Gallagher  and  other  courts  In  the 
same  locality.  Though  the  ordinance  called 
for  the  sewer  In  these  blotted-out  portions  of 
the  streets  and  courts,  the  viewers  passed 
upon  the  question  of  the  cost  and  expense 
and  the  resultant  benefits,  as  if  It  were  to 
be  constructed  only  on  the  lines  Indicated 
on  the  tampered-with  map.  They  followed 
the  map  of  an  engineer;  but  they  were  di- 
rected to  act  In  pursuance  of  the  provisions 
of  an  ordinance  of  the  city  of  Scranton,  and 
to  ascertain  and  assess  the  cost  and  expense 
and  assess  liability  for  the  sewer  therein 
specflcally  designated.  Sewer  systems  can 
be  adopted  only  by  ordinance,  but  the  one 
upon  which  the  appellant  has  been  assessed 
for  benefits  Is  nothing  but  that  of  a  city's 
employe. 

In  dismissing  appellant's  second  exception 
to  the  report  of  viewers,  the  court  below  said: 
"There  remains  to  be  considered  the  effect  of 
a  variance  between  the  first  section  of  the 
ordinance  and  the  map  or  plan  attached  as 
part  thereof  in  respect  to  the  extent  of  the 
proposed  sewer.  This  section  of  the  ordi- 
nance specifies  certain  blocks  of  streets  and 
courts  in  which  the  sewer  is  to  be  built, 
which  were  originally  included  in  the  map, 
but  afterwards,  before  the  appointment  of 
viewers  and  without  amendment,  the  depart- 
ment of  public  works  decided  to  omit,  and 
thereupon  they  were  obliterated  on  the  map, 
and  the  view  was  had  according  to  the  map 
as  so  altered,  and  therefore  not  strictly  ac- 
cording to  the  ordinance.  The  question  so 
presented  is  really  one  of  first  impressions 
and  by  no  means  free  from  dlfllculty.  On 
the  one  hand,  the  alteration  of  the  map  was 
entirely  unauthorized  and  in  a  sense  unlaw- 
ful. At  first  blush  it  would  seem  to  go  so 
materially  to  the  Integrity  of  the  proceeding 
as  to  make  It  Invalid.  But,  on  the  other 
band,  we  are  unable  to  discover,  and  counsel 
have  not  indicated  to  us,  how  the  exceptants 
have  been  or  may  be  injuriously  affected  by 
that  means.  There  were  no  damages  In- 
volved In  the  case.  Neither  the  cost  of  the 
sewer  nor  the  benefits  assessed  will  be  in- 
creased as  a  result  of  the  alteration.  •  •  • 
As  a  result  of  the  change  in  the  map,  the  view 


and  the  report  do  not  go  ontslde  of  the  streets 
mentioned  In  the  ordinance,  but  certain 
blocks  or  parts  of  streets  or  alleys  are 
omitted."  Whether  the  appellant  had  been 
injuriously  affected  by  the  change  In  the  map 
and  the  substitution  of  the  sewer  system  of 
the  chief  engineer  for  the  one  adopted  by  the 
city  itself  is  not  the  test  of  its  right  to  com- 
plain. The  system  is  not  its  system,  and  It 
may  or  may  not  have  been  In  favor  of  It. 
Without  regard  to  its  wishes,  a  sewer  can  be 
constructed  by  the  municipality  after  appro- 
priate municipal  action;  but  only  after  sncb 
action  and  the  provisions  of  a  valid  ordinance 
have  been  followed  can  it  be  called  upon  as 
the  owner  of  private  property  to  pay  for 
the  benefits  arising  from  the  public  improve- 
ment. This  is  not  an  arbitrary  rnle,  but  a 
Just  and  wise  one,  not  to  be  broken  in  on  by 
any  exception.  A  municipality  can  impose  a 
valid  municipal  lien  for  street  improvements 
only  when  the  Improvements  are  made  in 
pursuance  of  law  and  the  mode  imlnted 
ont  by  the  city  ordinance  is  strictly  followed. 
Such  Hens  do  not  rest  on  any  agreement  or 
specific  assent  of  the  owner  of  the  land 
charged  with  the  burden,  and  the  Improve- 
ment is  often  against  his  wish.  A  clear  right 
must  therefore  be  shown  by  the  municipality 
to  Justify  such  an  act  of  sovereign  power. 
Municipal  charges  legally  laid  on  lands  are 
sufficiently  large,  without  subjecting  them 
to  any  imposed  contrary  to  law.  Western 
Pennsylvania  Railway  Co.  v.  City  of  Alle- 
gheny, 92  Pa.  100:  Hershberger  v.  City  of 
Pittsburgh,  116  Pa.  78,  8  Atl.  881;  More- 
wood  Avenue,  Ferguson's  Appeal,  169  Pa.  39, 
28  Atl.  130.  This  is  equally  true  of  benefits 
assessed  under  the  act  of  1891. 

The  appellant  can  be  compelled  to  help  pay 
for  what  the  ordinance  provides.  It  cannot 
be  assessed  for  anything  else;  but  the  view- 
ers have  assessed  It  for  something  else,  and 
its  complaint  is,  therefore,  a  substantial  one. 
In  asking  that  It  pay  nearly  $17,000  for 
benefits,  the  city  must  show  a  sewer  system 
to  be  constructed  according  to  the  directions 
of  an  ordinance ;  but.  Instead,  its  claim  is  toe 
one  mapped  out  by  a  city  engineer  on  a  map 
which  he  was  not  authorized  to  make.  If  bis 
map  cuts  out  a  portion  of  the  system  as 
adopted  by  the  city  councils,  the  system  Is 
no  longer  the  city's  for  the  purpose  of  com- 
pelling property  owners  to  contribute  to  the 
cost  of  its  construction.  To  help  pay  for  the 
construction  of  a  sewer  adopted  by  the 
municipal  authorities  is  a  liability  to  which 
the  appellant  may  be  subjected,  but  the 
liability  imposed  upon  him  by  the  report  of 
the  viewers  Is  not  such.  As  It  must  be  set 
aside  for  the  reason  stated,  the  other  ques- 
tions raised  need  not  now  be  considered. 

The  decree  of  the  court  below  is  reversed, 
and  the  report  of  the  viewers  Is  set  aside,  at 
the  cost  of  the  city  of  Scranton. 
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In  n  SIOBL'S  BSTATEL 

Appeal   of   SCHUDT. 

(Supreme  Court  of  Pennaylvania.    Oct.  9, 1906.) 

L  Wiu.8— CktDicii/— ErixoT. 

A  will  and  a  codicil  muat  be  regarded  as 
parts  of  one  and  the  same  instrument,  and  the 
codicil  will  not  be  allowed  to  vary  or  modify 
the  will,  ooleaa  snch  was  the  plain  intent  of 
the  testator. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  49, 
Cent  tMg.  WUls,  §  997.] 

2.  Sauk. 

TesUtor,  after  making  several  legacies, 
gave  the  resldDe  of  his  estate  to  his  heirs,  and 
on  the  saots  day  executed  a  codicil  giving  a 
certain  snm  to  three  persons,  who  were  his 
heirs,  "and  no  more."  Beld,  that  the  three 
heirs  were  not  excluded  by  the  words  "no  more" 
from  sluuing  in  the  balance  of  the  estate;  bnt 
snch  words  applied  only  to  the  amounts  men- 
tioned in  the  codiciL 

Appeal  ttom  Orphans'  Conrt,  Warren  County. 

In  the  matter  of  the  estate  of  Charles 
Sigd,  deceased,  rrom  a  decree  distributiiiK 
the  estate,  William  Schndt  appeals.  Af- 
flrmed. 

Argaed  before  MITCHELL,  O.  J.,  and 
DEAN,  BROWN,  MBSTRBZAT,  and  POT- 
TER, JJ. 

John  O.  Johnson,  Perry  D.  Clark,  and 
Jacob  St»n,  for  appellant  Frank  Oonnlson 
and  T.  A.  Lamb,  for  appellees. 

POTTER,  J.  Charles  Slgcl  died  February 
21,  1904,  unmarried  and  without  Issue,  and 
leaving  a  large  estate.  On  the  day  of  his 
death  be  executed  a  will,  by  which  he  revok- 
ed all  previous  wills,  gave  certain  legacies, 
and.  In  his  own  language,  "the  balance  of  my 
estate  to  the  heirs  of  Charles  Sigel" ;  that  is, 
to  bis  own  heirs.  On  the  same  day  he  execut- 
ed a  codicil,  which  reads  as  follows:  "I 
give  to  my  sister,  Matilda  Slgel,  of  Kirch- 
helm,  Oermany,  Mary  Schmidt,  of  East 
Orange,  N.  J.,  and  Mary  Schudt,  of  West 
Seneca,  N.  T.,  each  one  thousand  ($1,000) 
dollars,  and  to  Gus  Scbudt,  my  nephew,  two 
thousand  ($2,000)  dollars,  and  no  more."  It 
Is  agreed  that  Mary  Schmidt  and  Mary 
Schudt  were  one  and  the  same  person,  the 
daughter  of  a  deceased  sister  of  testator. 
Schudt  was  her  maiden  name,  and  Schmidt 
her  married  name.  Gus  Schudt  was  the  son 
of  testator's  sister.  All  three  legatees  were 
heirs  at  law  of  the  testator,  and  in  the  absence 
of  the  codldl  would  have  been  entitled  to 
share  in  the  distribution  of  bis  estate  under 
the  residuary  clause  of  bis  will.  Upon  dis- 
tribution of  the  balance  shown  by  the  execu- 
tor's first  account,  the  court  below  beld  that 
the  legatees  named  In  the  codicil  were  enti- 
tled to  receive  the  legacies  there  given  them 
and  also  to  share  in  the  residuary  estate 
under  the  will. 

Appellant  claims  that  this  construction  of 
the  will  is  erroneous,  and  that  by  the  use  of 
the  words  "and  no  more"  in  the  codicil,  the 
testator  expressed  bis  Intention  that  the 
amounts  there  given  should  be  all  that  the 


legatees  named  should  receive,  and  that  the 
residue  of  his  estate  should  be  divided  among 
his  remaining  heirs,  to  the  exclusion  of  the 
three  named  In  the  codldl.  In  such  a  case 
as  this,  where  a  will  and  codicil  are  to  be 
construed,  the  rule  Is  well  settled  that  they 
must  be  regarded  as  parts  of  one  and  the 
same  Instrument,  and  that  the  codicil  Is  not 
to  be  allowed  to  vary  or  modify  the  will,  un- 
less such  was  the  plain  and  manifest  In- 
tention of  the  testator.  In  Spang  v.  Hill,  2 
Woodw.  Dec.  45,  after  a  consideration  of  the 
authorities,  the  court  said :  "The  general  re- 
sult of  the  authorities  on  the  subject  Is  that, 
notwithstanding  a  codldl,  the  provisions  of  a 
will  are  to  stand,  unless  in  order  to  effect 
the  purposes  of  the  codicil  It  is  absolutely 
necessary  that  the  provisions  of  the  will  shall 
give  way."  Chief  Justice  Mercur  said,  In 
Lewis'  Appeal,  106  Pa.  133:  "It  Is  not  neces- 
sary to  refer  to  the  numerous  English  and 
American  authorities  which  hold  as  a  canon 
of  construction  that  a  clear  gift  cannot  be 
cut  down  by  any  subsequent  words,  unless 
they  show  an  equally  clear  intention.  In  ap- 
plying this  rule,  it  is  sufficient  that  the  sub- 
sequent words  Indicate  the  testator's  inten- 
tion to  cut  It  down  with  reasonable  certainty, 
and  it  Is  not  necessary  to  Institute  a  compari- 
son between  the  two  classes  as  to  lucidity. 
1  Williams  on  Executors,  185.  It  cannot  be 
cut  down  by  any  doubtful  expressions  In  the 
codldl.  The  language  of  the  latter  must 
be  such  as  to  clearly  establish  the  modifica- 
tion claimed  before  such  effect  can  be  given 
to  it"  And  in  Sheetz's  Appeal,  82  Pa.  213, 
this  court  said  (page  217) :  "The  clearly  ex- 
pressed purpose  of  a  testator  is  not  to  be 
overborne  by  modifying  directions  that  are 
ambiguous  and  equivocal,  and  may  Justify 
either  of  two  (^posits  interpretations.  Such 
directions  are  to  be  so  construed  as  to  sup- 
I>ort  the  testator's  clearly  announced  main 
Intention."  The  fundamental  distinction  be- 
tween the  nature  of  a  codicil  and  a  later  will 
should  be  borne  In  mind.  The  later  will  works 
essentially  a  revocatlj>n,  while  the  codicil  is 
a  confirmation,  except  as  to  the  express  al- 
terations which  it  may  contain;  and  there- 
fore, while  in  the  case  of  a  later  will  a  rev- 
ocation may  be  presumed,  this  Is  not  true  of 
a  codldl.  It  means  rather  an  addition  than 
a  revocation. 

While  no  case  has  been  found  which  fur- 
nishes an  exact  precedent  for  the  one  now 
before  us,  yet  we  think  In  principle  it  Is  to 
be  governed  by  the  authorities  which  hold 
that  a  gift  once  made  by  will  is  not  to  be 
cut  down  by  a  subsequent  codicil,  unless 
the  Intention  of  the  testator  to  that  effect 
appears  clearly  or  by  necessary  Implication. 
Where  it  is  possible  to  construe  the  codldl 
so  as  to  give  effect  to  all  the  provisions  of 
the  will,  it  certainly  should  be  done.  We  do 
not  think  that  it  can  be  said  In  this  case  that 
the  Intention  of  the  testator  to  revoke  the 
gifts  of  proportionate  shares  in  the  residue, 
made  to  the  heirs  named  in  the  codldl,  1» 
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clear  from  the  nse  of  the  words  "and  no 
more";  for  these  may  be  construed  to  apply 
equally  well  as  limiting  the  amount  of  the 
additional  gifts  to  the  anms  named  In  the 
codicil.  In  Brisben'B  Appeal,  reported  In  1 
Lane.  Bar,  October  9,  1869,  this  court,  speak- 
ing through  Read,  J.,  said:  "It  would  ap- 
pear to  be  perfectly  reasonable  that  where 
a  legacy  is  given  by  will  to  a  particular  In- 
dividual, and  by  a  codicil  another  legacy  Is 
given  to  the  same  person,  the  second  should 
be  considered  as  additional  to  the  first,  and 
therefore  where  a  paper  is  codicillary,  and 
two  legacies  are  g^iven  to  the  same  person, 
they  are  cumulative.  The  more  recent  de- 
cisions treat  this  as  conclusive,  unless  a  con- 
trary purpose  is  distinctly  manifested  by  the 
instruments  tbemselvesl"  In  the  present  case 
this  general  principle  would  unquestionably 
make  the  gifts  to  the  individuals  named  In  the 
codicil  cumulative,  were  It  not  for  the  words 
"and  no  more."  The  doubt  raised  by  them  is 
as  to  whether  they  limit  the  words  of  the  will 
and  defeat  the  right  to  share  in  the  residue. 
Or  do  they  limit  only  additional  gifts?  We 
are  Inclined  to  the  latter  construction,  under 
the  accepted  principle  that,  where  a  devise 
Is  made  of  an  estate,  a  revocation  will  not  be 
implied,  unless  no  other  construction  can  be 
placed  upon  the  language.  In  this  case  we 
think  the  construction  adopted  by  the  court 
below,  which  saves  the  right  to  share  In  the 
residue,  is  reasonable  and  fair.  If  the  codicil 
be'  read  Into  the  will,  it  would  their  read, 
"and  the  balance  of  my  estate  to  the  belra 
of  Charles  Slgel,  and,  In  addition,  to  the 
persons  named  in  the  codicil  the  amounts 
therein  named,  and  no  more";  that  is,  in 
addition  to  their  proportionate  share  of  the 
residue  as  heirs,  under  the  language  of  the 
will,  they  get,  respectively,  the  amounts 
named,  "and  no  more." 

We  cannot  accept  the  view  that  the  words 
"and  no  more"  in  the  codicil  clearly  and 
necessarily  apply  to  the  provisions  of  the 
will  and  cut  down  the' gift  there  made.  To 
apply  them  only  in  limitation  of  the  amounts 
named  in  the  codicil  as  additional  gifts  seems 
to  us  quite  as  much  in  line  with  the  probable 
Intention  of  the  testator  as  the  other  sug- 
gestion. In  Bender  v.  Dletrick,  7  Watts  &  8- 
2S4,  which  was  cited  by  the  court  below  and 


by  counsel  for  both  sides,  the  decision  was 
placed  upon  the  ground  that  "an  heir  at  law 
can  only  be  disinherited  by  express  devise 
or  necessary  implication,  and  that  Implication 
has  been  defined  to  be  such  a  strong  probabil- 
ity that  an  Intention  to  the  contrary  can- 
not be  supposed."  Justice  Rogers  said  (page 
287),  in  language  peculiarly  applicable  hero: 
"It  seems  to  me  that  the  expression  that  they 
shall  have  $50,  and  no  more,  of  his  real  and 
personal  estate,  does  not  raise  such  a  strong 
probability,  as  has  been  shown,  as  that  a 
contrary  intention  may  not  be  supposed.  lu- 
deed,  the  difficulty  arising  from  the  imperfec- 
tion of  the  will  is  to  ascertain  what  the  testa- 
tor did  intend.  His  Intention  Is  at  best  but 
matter  of  conjecture,  and  certainly  on  sucU 
grounds  no  person  heretofore  has  been  de- 
prived of  his  inheritance." 

We  think  the  conclusions  reached  by  the 
court  below  in  this  case  are  Jnstlfled  by  reason 
and  the  authorities.  The  assignunents  of  er- 
ror are  overruled,  and  the  decree  of  the 
orphans'  court  is  affirmed,  and  this  appeal  is 
dismissed,  at  the  cost  of  the  appellant 


In  re  SIGEL'S   ESTATE]. 
(Supreme  Ciourt  of  Pennsylvania.    Oct  9,  1905.) 

Appeal  from  Orphans'  Court  Warreu 
County. 

In  the  matter  of  the  estate  of  Charles  Slgel, 
deceased.  From  the  decree  of  distribution. 
Albert  Slgel  and  others  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  BROWN,  MESTRBZAT,  and  POT- 
TER, JJ. 

W.  B.  Rice,  W.  D.  Hinckley,  and  J.  U. 
Alexander,  for  appellant  T.  A.  Lamb  and 
Frank  Gunnison,  for  appellee. 

POTTER,  J.  We  have  Just  filed  an 
opinion  at  No.  68,  January  term,  1905,  in 
the  appeal  by  William  Schudt  (62  Atl.  ]7.->) 
from  the  same  decree,  which  disposes  of  the 
controlling  questions  raised  by  these  ap- 
pellants. Their  further  discussion  is  unnec- 
essary. The  assignments  of  error  are  over- 
ruled, and  this  appeal  is  dismissed,  at  the 
cost  of  the  appellants. 
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BRENNAN  r.  PENNSYLVANIA  E.  CX). 
(Supreme  C«art  ot  New  Jersey.    Nov.  28,  1905.) 
RAiutoADB  —  Accident  at  Cbosbiro  —  Con- 

TBIBOTOBT   NeOLIQXMCE. 

It  appearing  in  the  evidence  that  the  driver 
ot  a  team  of  horses  attached  to  a  wagon  loaded 
with  two  logs  stopped  his  team  in  the  dusk  of 
the  erening  upon  a  public  highway  at  a  point 
distant  not  less  than  3o  feet  from  the  nearest 
rail  of  a  railroad  crossing ;  that  he  saw  the  flag- 
man at  the  crossing  come  out  of  his  shanty  with 
a  lantern  and  set  It  down,  and  concluded  from 
that  fact  that  a  train  was  approaching;  that 
from  a  point  where  he  stopped  to  a  point  12i^ 
feet  from  the  crossing  his  view  of  the  railroad 
was  unobstructed ;  that  the  headlight  of  the 
locomotive  was  lighted;  that  while  passing 
over  that  distance  he  could  see  a  train  ap- 
proaching for  a  quarter  of  a  mile,  but  did  not  use 
Lis  powers  of  observation  during  any  of  that 
time,  but  drove  upon  the  track  and  the  horses 
were  injured — held,  that  the  driver  was  guilty  of 
contributory  negligence,  and  that  the  owner  of 
the  horses  could  not  recover  for  the  damage 
done  to  them,  because  of  the  contributory  negli- 
gence of  the  driver. 
(Syllabns  by  the  Court) 

Action  by  John  Brennan,  Jr.,  against 
the  Pennsylvania  Railroad  Company.  Ver- 
dict for  plalntur.  Rule  to  show  cause  made 
absolute. 

Argued  June  term,  1005,  before  DIXON, 
8WATZE,  and  OARRGTSON,  JJ. 

Allan  H.  Strong,  tor  tbe  rule.  Leslie 
Lopton,  opposed. 

QARRETSON,  J.  The  plaintiff  sued  to  re- 
cover damages  to  his  team  of  horses,  wagon, 
and  harness,  caused  by  tbeir  being  struck 
by  an  engine  of  the  defendant  company  at 
a  highway  crossing  known  as  the  "Six  Roads 
Crossing,"  a  short  distance  west  of  Rabway. 
The  Jury  gave  verdict  against  the  defend- 
ant, which  it  by  this  rule  seeks  to  set  aside. 

The  accident  occurred  January  17, 1903,  at 
about  5:30  p.  m.  It  was  dark  or  twilight 
The  plaintiff's  team  was  In  charge  of  Harry 
Hunt,  his  colored  driver,  who  was  using  It  to 
haul  60-(oot  poles  from  a  place  called 
"Hoxle's"  across  the  tracks  to  Woodbrldge. 
There  were  two  teams,  both  belonging  to  the 
plaintiff,  one  In  charge  of  Hunt  and  tbe 
other  in  charge  of  James  Tlerney.  Each 
team  was  drawing  a  wagon  on  which  were 
two  logs  60  feet  in  length;  tbe  front  and 
bind  wheels  being  about  45  feet  apart 
Hunt's  team  was  In  front  and  Tlerney's 
was  following  closely.  Both  men  were 
familiar  with  the  crossing  and  had  been 
carting  logs  over  It  for  a  considerable  time. 
They  approached  the  railroad  on  LeesvUIe 
avenue,  and  the  train  from  which  the  Injury 
was  received  was  west-bound  on  the  first 
track  to  be  crossed.  About  70  feet  from 
tbe  railroad  LeesvlUe  avenue  runs  into  St. 
George's  avenue,  which  crosses  the  railroad 
at  right  angles.  Tbe  plalntUTs  drivers  went 
from  LeesTllIe  avenue  Into  St  George's 
■venae,  and  then  intended  to  go  directly 
aeroas  the  railroad.  Hnnt,  the  driver  of 
Ow  Injured  team,  stopped  at  tbe  Junction  of 
02  A.— 12 


LeesTllle  avenue  and  St  George's  avenue, 
then  started  on,  and  continued  until  bis 
horses  were  struck  on  tbe  first  railroad  track. 
From  the  place  where  Hunt  stopped  to  tbe 
crossing,  a  distance  of  70  feet,  there  was  au 
unobstructed  view  of  at  least  a  quarter  of 
a  mile  along  the  railroad  towards  Rahway 
(tbe  direction  from  which  the  train  In  ques- 
tion came),  except  so  far  as  the  flagman's 
shanty  Interfered.  The  headlight  of  the  en- 
gine was  lighted.  The  shanty  adjoins  tbe 
easterly  side  of  the  highway,  was  6  feet  from 
tbe  nearest  rail  of  the  track,  and  was  6% 
feet  in  width  along  the  road,  so  that  it  would 
begin  to  be  an  obstruction  12^  feet  from  the 
railroad  track,  while  from  a  point  70  feet 
from  the  track  to  a  point  12^^  feet  from 
the  track,  or  for  a  distance  of  57\(i  feet, 
there  was  an  unobstructed  view  for  a  quar- 
ter of  a  mile. 

It  appears  from  the  testimony  of  Hunt 
that  from  the  time  he  started  from  the 
place  where  he  bad  stopped  until  bis  team 
was  struck,  he  did  not  look  to  see  whether 
any  train  was  approaching.  Upon  bis  direct 
examination  Hunt  says;  "Tbe  first  we  saw 
was  tbe  crossing,  and  I  stopped  right  at  the 
curve  [this  is  at  the  Junction  of  Leesvllle 
avenue  and  St.  George's  avenue],  and  when 
I  stopped  the  flagman  came  out  and  set  bis 
light  down  and  went  back,  and  tbe  fellow 
was  behind  me.  He  says:  'Go  ahead,  there 
Is  no  train;  for  the  flagman  has  set  his  light 
down  and  gone  back.'  I  says:  'I  don't 
know  about  that  We  cannot  always  depend 
upon  the  flagman.'  He  says:  'Well,  if  there 
was  a  train  coming,  he  would  have  to  be  out 
there.'  So  I  started  on,  and  as  I  got  on  the 
track  he  came  out  and  be  says,  'There  is  a 
train  coming,'  and  to  come  on  across.  Well, 
I  went  on,  and  the  next  thing  I  knew  tbe 
light  was  on  me  of  tbe  engine,  and  It  was 
zip.  and  it  was  all  over."  On  cross-examina- 
tion be  testified  as  follows:  "Q.  Where  were 
you  when  you  stopped  your  .horses  first? 
Was  it  at  tbe  Junction  of  tbe  roads?  A. 
Just;  well,  you  cannot  say  about  the  Junc- 
tion of  the  roads.  Tbe  bind  part  of  my 
wagon  was  about  at  the  Junction;  yes,  tbe 
bind  part;  yes,  right  at  tbe  curve.  Q.  The 
point  where  you  stopped  as  you  said  to  look 
was  where.  Just  as  you  come  from  Leesvllle 
avenue  Into  St.  George's  avenue?  A.  Tes, 
sir.  Q.  Just  about  tbe  Junction  of  the  two 
roads?  A.  Tes,  sir.  Q.  While  you  were 
standing  at  that  point  I  understood  you 
saw  the  flagman  come  out  and  set  down 
his  lamp?  A.  Tes,  sir.  Q.  And  then  Jim. 
who  was  behind  you  on  the  other  load,  he 
called  out  to  you  to  go  ahead,  that  there 
was  no  train  coming.  Then  you  said  you  did 
not  know  about  that?  A.  Yes,  sir.  Q.  Then 
you  went  on,  did  you?  A.  I  did.  I  went 
on."  He  then  describes  tbe  position  of  him- 
self with  reference  to  tbe  flagman's  shanty, 
saying:  "As  you  come  on  bere,  when  you 
got  to  the  shanty  on  the  wagon,  you  were 
right  by  tbe  shanty,  and  there  is  the  track. 
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Q.  That  is,  Trben  you  were  sitting  on  the 
wagon  opposite  tlie  shanty,  tlie  horses  are 
on  the  traclL?  A.  Yes,  sir;  and  the  driver 
is  by  the  shanty.  When  I  reached  the  shan- 
ty, he  came  ont  and  said.  'Oo  ahead,  a  train 
is  coming,'  or  he  said,  '.Oome  on,'  or  some- 
,  thing  of  that  kind,  or  <3o  ahead,  a  train  is 
coming.'  Q.  That  is.  Just  when  you  were 
sitting  on  yonr  wagon.  Just  opposite  the 
watchman's  shanty?  A.  Yes,  sir.  Q.  Then 
he  came  out  and  said  to  you,  'Gk>  ahead, 
there  is  a  train  coming?"  A.  Yes,  sir;  and 
the  horse's  head  was  then  about  on  the  first 
track.  A.  When  he  said  titat  to  you,  was 
yoOr  wagon  standing  or  was  it  moving? 
A.  We  were  going  along.  Q.  From  the  time 
that  you  stopped  up  here  at  the  Junction  of 
the  two  roads  you  went  right  on,  did  yon? 
A.  Yes,  sir.  Q.  Wbere  was  the  train  when 
you  first  saw  it  coming?  A.  Well,  I  could 
not  tell  you;  all  I  seen  was  the  light  and 
the  light  was  on  me  then."  When  the  plaintiff 
rested,  counsel  for  the  defendant  moved  for 
a  nonsuit  on  the  ground  of  the  contributory 
negligence  of  the  plalntifTs  driver  in  passing 
over  the  distance  from  where  he  stopped  to 
the  track,  where  there  was  an  uninterrupted 
view  from  the  stopping  place  until  Interrupted 
by  the  fiagman's  shanty.  The  trial  Justice 
then  requested  Hunt,  the  driver,  to  say  how 
far  away  from  the  track  the  place  was  where 
he  first  stopped,  and  Hunt  tben  testified  it 
was  about  80  or  35  feet  from  tbe  nearest 
track. 

Upon  these  facts  we  think  tbe  contributory 
negligence  of  the  plaintUTs  servant  is  clear. 
Van  Riper  v.  N.  Y.  S.  &  W.  R.  R.  C!o.  (N.  J. 
Sup.)  59  Atl.  26;  Beeg  v.  N.  Y.  8.  &  W.  B.  B., 
70  N.  J.  Law,  56,  56  AO.  169;  Oonkling  v. 
Erie  R.  B.,  63  N.  J.  Law,  338,  43  Atl.  666; 
Hoopes  V.  W.  Jersey  &  Seashore  B.  R.  Co., 
65  N.  J.  Law,  89,  47  Atl.  27;  Dotty  v.  Atlantic 
aty  B.  B.  Co.,  64  N.  J.  Law,  710,  46  Atl.  772 ; 
Winter  v.  N.  Y.  &  L.  B.  B.  B.  Co.,  66  N.  J. 
Law,  677,  50  Atl.  339;  Pennsylvania  B.  B. 
Co.  V.  Leary,  56  N.  J.  Law,  705,  29  Atl.  678 ; 
D.  L.  &  W.  B.  B.  Co.  V.  Hefferman,  57  N.  J. 
Law,  149,  30  Atl.  578;  Pennsylvania  B.  B. 
Co.  V.  Bighter,  42  N.  J.  Law,  180.  Nor  are 
we  able  to  perceive  how  the  plaintiff  is 
relieved  from  the  effects  of  the  contributory 
negligence  of  his  driver  by  the  action  of  the 
flagman.  The  first  act  of  the  flagman  was 
to  come  ont  of  the  shanty,  put  his  light  out- 
side, and  go  into  the  shanty  again.  This 
could  only  indicate  that  the  flagman  was 
preparing  to  give  a  signal  to  an  approaching 
train.  It  was  not  a  signal  for  travelers  on 
tbe  highway,  else  he  would  have  remained 
outside  with  bis  light  at  all  times  for  the 
benefit  of  those  likely  to  come  along  at  any 
time ;  while,  if  it  were  for  the  trains,  it  would 
only  be  used  at  times  when  a  train  was  due 
or  was  seen  approaching  by  the  flagman,  and 
the  testimony  is  that  tbe  driver  understood 
a  white  light  means  there  is  a  train  coming. 
It  was  testified  that  tbe  flagman  made  use 
of  certain  words  and  that  these  words  were 


an  Invitation  to  the  driver  to  cross.  These 
words  are  variously  testlfled  to  as  "Get 
across,  there  is  a  train  coming,"  or  "Tbeee  is 
a  train  coming  and  to  oome  across,"  or  "Qo 
ahead,  a  train  is  coming,"  or  "Come  on." 
These  words  were  used  when  the  driver  of 
tbe  injured  team  was  opposite  the  shanty  and 
the  horses  were  on  the  track,  as  appears  by 
the  testimony  already  referred  to,  and  Tier- 
ney,  the  other  driver,  testifies  that  the  flag- 
man came  out  with  a  light  and  put  it  out- 
side, but  did  not  say  anything,  and  he  did 
not  come  out  until  Harry  struck  the  crossing 
with  the  team,  and  then  said,  "Get  across, 
there  is  a  train  coming."  These  words,  used 
under  these  circumstances,  cannot  be  re- 
garded as  an  invitation  to  the  driver  to  cross 
with  an  assurance  that  It  was  safe.  It  was 
rather  a  notice  to  tbe  driver  that  he  was  in 
danger  and  to  escape  the  danger  he  must  get 
across.  But  the  conduct  of  the  flagman,  al- 
though amounting  to  an  Invitation,  can  never 
relieve  the  traveler  from  tbe  obligation  to 
look  out  for  his  own  safety.  Swanson  ▼. 
Central  B.  B.  Co.,  68  N.  J.  Law,  605,  44  Atl. 
852;  Pennsylvania  B.  R.  Co.  v.  Pfuelb,  60 
N.  J.  Law,  278.  37  Atl.  1100. 
The  rule  to  show  cause  Is  made  absolute. 


MILLBB  et  aL  v.  WILLBTT  et  aL 

(Court  of  Chancery  of  New  Jersey.    Oct.  20, 
1905.) 

1.  Bqihtt— Bill— DnnniBBB. 

A  bill  of  complaint,  which  states  that  the 
complainants  jointlv  have  rights  of  action 
against  several  defendants,  no  one  of  whom  Is  li- 
able in  whole  or  in  part  for  the  others'  debt, 
wtiich  aaka  neither  accoonttng  nor  discovery,  but 
demands  simply  the  payment  oy  each  defendant 
separately  of  a  definitely  ascertained  sum  of  mon- 
ey, which  shows  no  joint  or  related  liability  l>e- 
tween  the  defendants,  and  which  alleges  neither 
the  breach  of  a  trust,  the  perpetration  of  a 
fraud,  nor  any  other  ground  for  equitable  re- 
lief, is  demurrable  for  want  of  equi^. 

2.  Sake— MULTIFABIOUBNESB. 

Such  a  bill  is  multifarious,  in  that  it  sub- 
jects unrelated  defendant,  who  the  bill  shows 
is  entitled  to  defend  separately,  to  the  em- 
barrassment of  defending  a  suit  m  wtiich  others 
are  joined  as  defendants  with  whom  he  has 
no  apparent  common  interest. 
8.  Sam»— Want  op  Equity. 

A  bill  which  seeks  to  enforce  a  statutory 
obligation  in  the  nature  of  a  guaranty  of  a 
debt,  by  compelling  the  payment  of  sums  large- 
ly in  excess  of  the  amount  necessary  to  satisfy 
that  debt,  is  demurrable  for  want  of  equity. 
(Syllabus  by  the  Court) 

Bill  by  Alfred  L.  Miller  and  others  against 
John  A.  Wlllett  and  others.  Demurrer  to 
bill  sustained. 

Tbe  bill  of  complaint  in  this  cause  Is  filed 
by  Alfred  L.  Miller  and  more  than  450  other 
persons,  who  allege  themselves  to  be  resi- 
dents in  tbe  state  of  Colorado  and  to  be 
all  of  the  depositors  in  and  creditors  of 
the  State  Bank  of  Monte  Vista,  In  the  county 
of  Bio  Grande,  In  that  state.  The  defoid- 
ants  are   John   A.   WlUett  and  19  others^ 
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who  are  in  the  bill  alleged  to  be  the  only 
gbareholders  in  said  bank  and  persons  liable 
for  the  debts  within  the  jurisdiction  of  tiiis 
conrt  The  bill  of  complaint  alleges:  That 
the  State  Bank  of  Monte  Ylsta,  since  the 
11th  day  of  Augnst,  1890,  has  been,  and 
stiU  is,  a  corporation  organized  under  the 
laws  of  the  state  of  Colorado,  having  a 
capital  stock  wliicb  as  increased  is  ^,000, 
divided  into  800  shares,  of  the  par  value 
of  $100  each.  That  the  said  bank  conducted. 
In  tliree  different  places  in  Colorado,  a  gen- 
eral banking  business,  until  June  15,  1899, 
when  it  became  insolvent,  and  on  that  day 
made  an  assignment  under  the  laws  of  the 
state  of  Colorado  and  appointed  one  Norman 
H.  Chapman  as  assignee.  That  the  assignee 
qualified  and  took  possession  of  the  prop- 
erty and  choses  in  action  of  the  bank,  con- 
verted them  into  money,  and  paid  them  out 
to  the  creditors  of  said  bank,  and  that 
nothing  remains  for  distribution,  all  the  prop- 
erty and  choses  in  action  having 'Been  dis- 
posed of,  resulting  in  the  payment  by  said 
assignee  npon  the  indebtedness  of  the  bank 
as  of  December  16,  1899,  of  16  per  cent, 
and  of  December  1,  1901,  of  4%  per  cent, 
and  that  if  any  further  moneys  are  recover- 
ed for  said  bank  creditors,  it  must  be  from 
the  stockholders  upon  their  stock  liability. 
That  the  complainants  deposited  in  tliat 
bank  at  times  wliile  the  defendants  were 
shareholders  therein,  and  that  the  balances 
of  complainants'  deposits  remaining  in  the 
bank  at  the  date  of  its  failure  were  the 
sums  stated  in  the  list  set  forth  in  the 
bill  of  complaint,  amounting  in  the  aggre- 
gate to  166,115.93.  That  the  present  total 
Indebtedness  of  the  said  bank  (after  credit- 
ing the  payments  made  thereon  by  the  as- 
signee, amounting  to  $11,646.90)  amounts  to 
$56,469.03,  upon  which  the  complainants 
claim  interest  at  the  rate  of  8  per  cent 
per  iinTiTim  from  June  15,  1899,  being  the 
rate  of  interest  allowed  by  law  in  the  state 
of  Colorado.  The  complainants  further  al- 
lege: That  the  laws  of  the  state  of  Colo- 
rado at  the  time  of  the  organization  of  the 
bank  provided  as  follows  (Laws  Colo.  1885, 
p.  264,  No.  243,  {  1)  :  "Shareholders  in  banks, 
savings  banks,  trust  deposit  and  security 
associations,  shall  be  Individually  responsible 
for  debts,  contracts  and  engagements  of  the 
said  association  in  double  the  amount  of  the 
par  value  of  the  stock  owned  by'  them  re- 
spectively." That  said  law  has  been  at  all 
times  since  the  organization  of  the  bank, 
and  now  is,  in  full  force  and  efTect  The 
bill  of  complaint  further  alleges:  That 
when  the  complainants  became  creditors  of 
raid  bank  the  defendants  in  this  bill  were 
shareholders  therein,  and  continued  to  be 
shareholders  at  the  date  of  said  bank's  as- 
slgnment  and  ^that  the  number  of  shares 
held  by  each  defendant  Is  as  follows:  John 
A.  WlUett,  5  shares;  Robert  D.  Kent  5 
"hares;  Frederick  Ix>we,  5  shares;  William 
P.  Aldrlcb,  80  shares;  Edo  Kipp,  5  shares; 


Anna  Basch,  40  shares;  Moses  E.  Worthen, 
SO  shares;  Estate  of  a  Aldrich,  80  Shares. 
The  bill  of  complaint  further  alleges  that 
said  Edo  Kipp,  died  February  16,  1899,  seised 
of  certain  lands,  etc.,  leaving  a  last  will 
whereof  Arrlanna  Van  Houten  and  Ella  K. 
Goodlatte  were  appointed  executrices;  that 
they  probated  said  will  on  March  1,  1899, 
before  the  surrogate  of  Passaic  county,  and 
undertook  the  administration  of  the  estate 
of  said  decedent ;  that  said  Kipp  left  liim  sur- 
viving as  his  heirs  at  law  and  devisees  of  his 
lands,  etc.,  Arrianna  Tan  Houten,  Ella  K. 
Goodlatte,  Peter  E.  Kipp,  John  M.  Kipp, 
and  Mary  KiK> ;  that  said  Peter  E.  Kipp  has 
since  died ;  and  the  complainants  charge  that 
said  Arrianna  Van  Houten,  Ella  K.  Good- 
latte, John  M.  Kipp,  and  John  E.  EUpp,  and 
Mary  Kipp,  heirs,  and  devisees  of  said  Edo 
Kipp,  are  severally  and  individually  liable 
for  the  obligation  of  said  Edo  Kipp  under 
the  will  as  above  stated.  The  bill  of  com- 
plaint further  alleges  that  Anna  Basch  de- 
parted this  life  on  November.  24,  1903,  seised 
of  certain  lands,  etc.,  testate,  as  by  her  last 
will  appointed  Henry  L.  Basch,  Isaac  Basch, 
and  Marion  Feeder,  executors  of  her  will, 
who  on  December  6,  1903,  proved  the  same 
before  the  surrogate  of  Passaic  county  and 
took  upon  themselves  the  burden  of  the  ex- 
ecution thereof.  That  said  Anna  Basch  left 
her  surviving  as  her  heirs  at  law  and  dev- 
isees of  her  lands,  etc.,  Isaac  Basch,  Marlon 
Feeder,  James  S.  Basch,  Carrie  Basdi,  Ma- 
tilda Basch,  and  Anna  J.  Basch,  who,  the 
complainants  charge,  are  severally  and  In- 
dividually liable  for  the  obligation  of  said 
Annie  Basch,  under  the  will  aforesaid.  The 
bill  further  alleges  that  said  Hoses  B. 
Worthen  departed  this  life  December  26, 
1897,  testate,  seised  of  certain  lands,  etc., 
and  by  his  last  will  ai^Minted  the  Passaic 
Trust  &  Safe  Deposit  Company  executor  and 
trustee,  which  company  on  January  7,  1898, 
probated  said  will  before  the  surrogate  of 
Passaic  county  and  undertook  to  execute  the 
same,  and  that  said  Moses  E.  Worthen  left 
him  surviving,  as  his  heirs  at  law  and  dev- 
isees of  his  lands,  etc.,  Irene  C.  Worthen, 
now  Irene  C.  Mansur,  Harry  Worthen,  Frank 
Popple,  Jr.,  Bessie  Popple;  and  the  Passaic 
Trust  &  Safe  Deposit  Company,  trustee,  and 
the  complainants  charge  that  the  said  heirs 
and  devisees  are  severally  and  individually 
liable  for  the  obligation  of  said  Moses  P. 
Worthen,  as  above  stated.  The  bill  of  com- 
plaint further  alleges  that  William  P.  Aldricb 
upon  his  individual  responsibility,  but  in 
the  name  of  the  "Estate  of  C.  Aldrlcb,"  sub- 
scribed for  30  shares  of  the  stock  of  said 
bank,  and  was  a  shareholder  therein  when 
the  complainants  became  creditors  and  at 
the  time  of  the  assignment  made  by  said 
bank,  to  the  extent  of  30  shares,  and  the  com- 
plainants charge  that  said  William  P.  Aid- 
rich,  upon  subscribing  to  said  stock,  became 
and  was  individually  liable  for  the  obligation 
entered  into  as  above  named,  and  agreed  to 
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assume,  and  did  assume,  the  liability  for 
the  debts  of  said  bank  (in  case  of  Insufficien- 
cy of  the  corporate  assets  to  liquidate  sucb 
indebtedness),  In  double  the  amount  of  the 
par  value  of  the  stock  subscribed  for  in  the 
name  of  "Estate  of  C.  Aldrich" ;  and  the  com- 
plainants charge  that  said  William  P.  Aid-- 
rich  is  indebted  to  complainants  in  double 
the  amount  of  the  par  value  of  said  stock. 
The  bill  further  alleges  that  by  virtue  of  the 
statute  of  the  state  of  Ck>lorado,  pursuant  to 
which  said  State  Bank  of  Monte  Vista  was 
incorporated,  each  and  every  stockholder  of 
said  bank  agreed  to  assume,  and  did  assume, 
liability  for  the  Indebtedness  of  said  bank 
(in  case  of  deficiency  of  Its  assets  to  liquidate 
its  Indebtedness)  in  double  the  amount  of 
the  par  value  of  his  stock ;  and  the  complain- 
ants charge  that  the  defendants,  by  virtue 
of  the  provisions  of  said  statute,  are  several- 
ly and  individually  indebted  to  the  complain- 
ants in  double  the  amount  of  the  par  value 
of  the  stock  in  the  bill  of  complaint  set  forth 
as  being  held  by  them  respectively.  The 
bill  prays  that  the  defendants  John  A.  Wil- 
lett,  Robert  B.  Kent,  and  Frederick  Lowe, 
may  be  decreed  to  pay  to  the  complainants 
the  sum  of  $1,000  each;  the  defendant  Wil- 
liam P.  Aldrich  the  sum  of  $12,000 ;  the  de- 
fendants Arrlanna  Van  Houten,  Blla  K, 
Goodlatte,  John  M.  Klpp,  John  B.  Eipp,  and 
Mary  Kipp,  as  heirs  at  law  of  Edo  Klpp,  de- 
ceased, the  sum  of  $1,000;  the  defendants 
Isaac  Basch,  Marlon  Feeder,  James  S.  Basch, 
Carrie  Basch,  Matilda  Basch,  and  Bmma  X 
Basch,  as  heirs'  at  law  and  devisees  of  Anna 
Basch,  the  sum  of  $8,000;  the  defendants 
Irene  C.  Mansur,  Marry  Worthen,  Frank 
Popple,  Jr.,  Bessie  Popple,  and  the  Passaic 
Trust  &  Safe  Deposit  Company,  trustee,  as 
heirs  at  law  and  devisees  of  Moses  P.  Worth- 
en,  deceased,  the  sum  of  $6,000 ;  and  for  fur- 
ther relief,  etc. 

Seven  separate  demurrers  have  been  filed 
to  the  bin  of  complaint ;  one  by  John  A.  Wll- 
lett,  another  by  Robert  B.  Kent,  another  by 
William  P.  Aldrich,  another  by  Fred  Lowe, 
another  by  the  Passaic  Trust  &  Safe  Deposit 
Company,  trustee,  another  by  Isaac  Basch, 
Marion  Feeder,  James  S.  Basch,  Carrie  Basch, 
and  Emma  J.  Basch,  and  another  by  Arrlan- 
na Van  Houten,  Blla  K.  Goodlatte,  John  M. 
Kipp,  John  B.  Kipp,  and  Mary  Kipp.  Thir- 
teen grounds  of  demurrer  are  stated  by  the 
different  demurrants,  which  are  substantial- 
ly the  same.  They  are  as  follows:  "(1) 
That  the  complainants  have  not  in  their  bill 
stated  such  a  case  as  entitled  them  in  a 
court  of  equity  to  any  relief  against  the  de- 
fendants or  any  of  them,  as  to  the  matters 
contained  in  said  bill.  (2)  That  it  appears 
by  the  bill  of  complaint  that  the  names  of  the 
natural  persons  and  of  the  corporations,  com- 
plainants, are  not  accurately  or  correctly 
set  forth  In  said  bill;  and  their  residences 
are  not  definitely  given.  (3)  That  It  appears 
by  the  bill  that  there  are  divers  other  persons 


who  are  necessary  parties  to  said  bill  and 
who  are  not  made  parties  thereto;  and  in 
particular  it  appears  by  the  bill  that  the 
State  Bank  of  Monte  Vista  named  In  said 
bill  is  a  necessary  party  thereto,  and  that 
Norman  H.  Chapman  as  assignee  for  the 
benefit  of  creditors  named  in  said  bill  is  a 
necessary  party  thereto,  but  that  neither  of 
said  necessary  parties  is  made  a  party  to 
said  bill.  <4)  That  it  appears  by  the  said 
bill  that  complete  justice  can  be  done  only 
by  the  courts  of  the  Jurisdiction  where  the 
corporatioii,  the  said  State  Bank  of  Monte 
Vista,  was  created,  and  that,  only  a  part  of 
the  stockholders  being  parties  defendant  to 
this  proceeding,  it  is  not  within  the  province 
or  power  of  this  court  to  make  the  ascertain- 
ment and  afford  the  equitable  relief  con- 
templated by  the  Colorado  statute,  and,  there- 
fore, the  bill  should  be  dismissed.  (5)  That 
it  does  not  appear  by  the  bill  of  complaint 
that  the  complainants  have  recovered  Judg- 
ments upon  their  claims  against  the  State 
Bank  of  Monte  Vista  in  the  state  of  Colorado 
or  elsewhere,  or  have  bad  in  any  way  the 
validity  of  their  claims  Judicially  determin- 
ed against  said  bank.  (6)  That  it  does  not 
appear  by  said  bill  that  the  validity  of  the 
claims  of  the  complainants  has  been  estab- 
lished against  the  stockholders  of  said  bank 
by  the  assignee  of  said  bank  or  by  any  court. 
(7)  That  it  does  not  appear  by  said  bill  tliat 
the  assets  of  said  bank  were  legally  and 
properly  administered  and  the  proceeds  Justly 
and  equitably  applied  to  the  reduction  of  the 
debts  of  the  creditors.  (S)  That  it  does  not 
appear  by  said  bill  that  the  assets  of  the 
said  bank  were  ascertained  and  administered 
In  any  suit  or  proceeding  to  which  the  stock- 
holders of  said  bank  were  parties  or  wherein 
the  rights  and  equities  of  the  stockholders 
of  said  bank  were  duly  regarded.  (9)  That 
the  complainants'  rights  depend  upon  the 
statute  of  the  state  of  Colorado,  which  can- 
not be  equitably  enforced  by  this  court  in 
view  of  the  circumstances  set  forth  in  the 
bill  of  complaint  (10)  The  statute  of  Colo- 
rado, upon  which  the  complainants  rely, 
contemplates  a  proceeding  in  equity  in  the 
domiciliary  Jurisdiction  by  the  creditors  of 
the  corporation  against  all  the  stockholders 
thereof,  for  the  purpose  of  establishing  a 
pro  rata  liability.  This  court  will  not  en- 
force the  liability  created  by  the  statute  of 
Colorado  in  a  suit  by  creditors  against  a  few 
of  the  stockholders.  (11)  That  the  liability 
imiK>sed  upon  stockholders  by  the  provisions 
of  the  statute  of  the  state  of  Colorado  quoted 
in  the  bill  of  complaint  is  not  enforceable 
in  the  courts  of  this  state.  (12)  That  the 
said  bill  of  complaint  does  not  set  forth  any 
facts  showing  a  liability  on  the  part  of  this 
defendant  for  the  debts  of  Moses  B.  Worthen, 
mentioned  In  said  bill.  (13)  ffhat  it  appears 
by  the  bill  that  the  same  is  exhibited  against 
this  defendant  and  several  other  defendants 
for  distinct  matters  and  causes,  in  several 
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«b«reof,  as  appears  by  the  bill,  tbls  defend- 
ant Is  not  in  any  manner  concerned,  and  that 
tbe  bill  Is  multifarious." 

Tbe  cause  was  argued  on  these  grounds 
of  demurrer. 

Tbomas  M.  Moore  and  H.  C.  Whitehead, 
for  demurrants.  Horton  &  Tilt,  Eugene  Em- 
ley,  and  Phllo  P.  Tolles,  opposed. 

GRET.  V.  C.  (after  stating  the  facts). 
Tbe  Colorado  statute,  which  is  the  basis  of 
this  suit,  declares  that  the  shareholders  of 
banks  'in  that  state  shall  be  individually  re- 
sponsible for  the  debts  of  tbe  bank  in  double 
the  amount  of  the  par  value  of  tbe  stock 
owned  by  them  respectively.  Tbe  bill  of  com- 
plaint is  filed  against  11  defendants  in  differ- 
ent groups,  alleging  that  eacli  group  Is  sever- 
ally and  respectively  indebted  to  the  com- 
plainants in  a  certain  named  sum  of  money. 
The  complainants  pray  that  each  group  of 
defendants  may  be  decreed  to  pay  to  the  com- 
plainants the  definite  amount  of  money 
named  in  the  bill  of  complaint.  This  cause 
has  been  argued  upon  the  widest  possible 
basis,  presenting  variant  constructions  of  tbe 
Colorado  statute  above  quoted,  and  citing 
numerous  decisions  in  different  states  touch- 
ing tbe  meaning  of  that  act,  the  proper  mode 
of  procedure  to  enforce  it  and  also  discussing 
tbe  constitutionality,  operation,  and  effect  of 
tbe  New  Jersey  act  of  March  30,  1897  (P.  U 
1897,  p.  124),  prohibiting  suits  of  this  char- 
acter in  tbe  courts  of  this  state,  unless  the 
eorporatlon  and  all  of  its  stockholders  shall 
be  made  parties. 

I  have  not  found  it  to  be  necessary  to 
consider  each  of  the  grounds  of  demurrer  to 
the  complainants'  bill  of  complaint,  inasmuch 
as  several  of  the  objections  presented,  affect 
tbe  wliole  case,  as  the  complainants  have 
stated  it  In  their  bill  of  complaint,  and  when 
determined  must  dispose  of  these  demurrers. 
The  first  cause  of  demurrer  challenges  the 
bill  of  complaint  upon  tbe  ground  that  the 
complainants  have  not  set  forth  such  a  case 
as  entitles  tbem  to  any  relief  in  equity,  etc. 
As  the  complainants  state  their  cause  of  com- 
plaint, they  have  a  right  to  the  payment  of 
seven  definitely  ascertained  sums  of  money. 
They  seek  separate  money  decrees,  that  cer- 
tain named  defendants  sliall  respectively  pay 
these  several  sums,  and  they  ask  no  other 
reUef.  The  following  summary  of  the  prayer 
tvt  relief  exhibits  this  feature  of  the  bill  of 
complaint  The  complainants  pray  that  John 
A.  Willett  may  be  decreed  to  pay  $1,000 ;  that 
Bobert  D.  Kent  may  be  decreed  to  pay  $1,000; 
that  Frederick  Lowe  may  be  decreed  to  pay 
$1,000;  that  William  P.  Aldrlch  may  be  de- 
creed to  pay  $12,000;  that  Arrianna  Van  Hou- 
ten,  Ella  K.  Ooodlatte,  John  E.  Kipp,  and 
Mary  Klpp,  as  heirs  and  devisees,  may  be  de- 
creed to  pay  $1,000;  that  Isaac  Basch,  Marion 
Feeder,  James  S.  Basch,  Carrie  Basch, 
Matilda  BasCb,  and  Emma  J.  Basch,  as  heirs 
and  devisees,  may  be  decreed  to  pay  $8,000 ; 
that  Irene  C.  Mansur,  Harry  Worthen,  FranJc 


Popple,  Jr.,  Bessie  Popple,  and  the  Passaic 
Trust  etc.,  heirs  and  deviigees,  etc.,  may  be 
decreed  to  pay  $6,000.  It  is  not  asserted  that 
any  group  of  defendants  which  is  alleged 
to  owe  one  of  these  definite  sums  is  in  any 
way  liable  in  whole  or  in  part  for  any  other 
of  tbem.  Nothing  in  the  expressions  of  the 
bill  suggests  that  there  is  any  need  of  an  ac- 
counting as  between  the  complainants  and 
any  or  all  of  the  defendants.  No  discovery 
Is  sought  by  the  bill  of  complaint  No  facts 
are  stated  which  indicate  the  existence  of  any 
trust  which  is  sought  to  be  enforced,  nor  is 
any  fraud  alleged  against  which  relief  is 
asked.  Nor  is  any  other  element  of  equity 
Jurisdiction  presented  by  the  complainants' 
bill  of  complaint  .\I1  tbat  Is  alleged  Is  that 
certain  named  defendants  are  indited  Id 
certain  definitely  ascertained  sums  of  money 
to  the  complainants,  which  they  seek  to  re- 
cover severally  in  full,  from  the  respective 
defendants,  by  this  suit  As  the  complain- 
ants state  their  case,  there  is  no  ground  of 
equitable  jurisdiction  exhibited.  Tbe  facts 
I  set  forth  In  the  bill  of  complaint  if  taken 
to  be  true,  as  asserted  by  the  complainants, 
do  show  that  they  have  a  direct,  certain, 
and  adequate  remedy  by  suit  at  law  to  re- 
cover each  sum  of  money  which  they  claim 
against  the  several  defendants,  respectively. 
There  is  therefore  no  occasion  for  an  appeal 
to  equity  jurisdiction.  In  such  cases  a  de- 
murrer to  the  bill  of  complaint  will  be  sus- 
tained.    Story,  Eq.  PI.  {  473. 

The  bill  of  complaint  Is  also  challenged  by 
tbe  demurrants  upon  the  ground  tbat  it  la 
multifarious.  The  face  of  tbe  bill  alleges 
that  the  defendants  in  seven  different  groups 
owe  seven  distinct  stuns  of  money,  constitut- 
ing seven  separate  causes  of  action,  which, 
as  between  the  separate  groups  of  the  defend- 
ants (so  far  as  the  bill  of  complaint  states 
the  situation),  are  wholly  unrelated.  Tbe 
Colorado  statute,  which  Is  alleged  to  have 
created  liabilities  sought  to  be  enforced  in 
this  suit,  Is  recited  on  the  face  of  the  bill  of 
complaint  to  make  the  shareholders  individu- 
ally responsible  in  double  tbe  amount  of  the 
par  value  of  the  stock  owned  by  them,  re- 
spectively. This  is  obviously  a  several  lia- 
bility of  each  shareholder  to  the  creditors  of 
tbe  bank.  It  was  so  held  in  Auer  v.  Lom- 
bard, 72  Fed.  209,  19  0.  C.  A.  7Z  The  com- 
plainants themselves  Insist  that  it  is  several. 
It  has  been  declared  by  the  Colorado  courts 
interpreting  this  statute,  in  the  case  of  Zang 
V.  Wyant  25  CJolo.  551,  66  Pac.  565,  71  Am. 
St  Rep.  145,  tbat  a  suit  in  equity  for  the 
common  benefit  of  all  the  creditors  affords 
the  most  effectual  and  convenient  proceeding 
to  enforce  the  provision  under  examination. 
This  very  general  statement  of  the  occasion 
for  a  suit  in  equity  may  define  correct  equity 
practice  in  a  state  in  which  tbe  distinction 
between  law  and  equity  tribunals  is  not 
maintained,  but  the  course  of  tbe  procedure 
there  suggested  cannot  be  recognized  as  au- 
thority here  without  bringing  our  practice 
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Into  Inextricable  confusion.  Suits  In  equity 
in  this  state  are  maintained,  not  because  tbey 
are  effectual  or  convenient  remedies  to  com- 
plainants, but  because  the  relations  of  the 
complainants  to  the  defendants  are  such  that 
tbey  have,  as  against  them,  equitable  grounds 
for  relief.  In  the  Colorado  case  dted  It  does 
not  appear  whether  all  the  shareholders  or 
«nly  some  of  them  were  made  defendants, 
nor  whether  the  amonnt  of  the  bank's  unpaid 
debt  exceeded  the  whole  sum  for  which  the 
shareholders  were  liable,  or  only  a  part 
thereof  requiring  an  accounting  and  decree 
for  proportionate  payments.  In  the  case 
presently  before  me,  the  bill  of  complaint 
contains  no  allegations  of  facts  which  Justify 
Joining  in  one  suit  these  several  and  re- 
spective claims  against  many  different  per- 
sons. No  concert  of  action  by  the  defend- 
ants Is  alleged;  no  obligation  common  to  all 
defendants  is  set  forth;  nor  Is  there  any  tie 
suggested  by  which  the  claims  of  the  com- 
plainants against  all  these  defendants  should 
be  Joined,  except  that  It  will  prevent  a  multi- 
plicity of  suits.  But  that  wonld  be  true  if 
the  complainants  should  Join  In  one  suit  all 
the  unrelated  claims  they  might  have  against 
any  number  of  defendants.  The  complain- 
ants say  each  defendant  separately  owes  the 
whole  sum  which  he  is  asked  to  pay,  but 
they  state  no  reason  for  Joining  in  one  suit 
these  seven  several  and  distinct  and  apparent- 
ly (so  far  as  the  bill  shows)  unrelated  claims. 
This  feature  of  the  bill  of  complaint  justifies 
the  defendants'  contention  that  it  Is  multi- 
farious. It  subjects  the  defendants,  who  the 
complainants  show  are  entitled  to  defend 
s^arately,  to  the  embarrassments  of  a  suit 
In  which  others  are  Joined  who  apparently 
have  no  common  interest. 

It  also  appears  on  the  face  of  this  bill  of 
complaint  that  no  equitable  decree  can  be 
made  in  this  suit  against  the  defendants.  It 
must  be  noted  that  the  complainants  do  not 
ask,  nor  does  their  bill  contemplate,  a  col- 
lection tn  this  suit  from  each  defendant  of 
that  proportion  of  the  bank's  debt  (not  ex- 
oeedlng  his  whole  liability)  which  he  ought  to 
pay.  Such  a  procedure  would  require,  not 
only  an  accounting,  but  also  the  presence  as 
parties  in  the  suit  of  all  the  shareholders  who 
are  liable  for  proportionate  shares  of  the 
bank's  debt  What  the  complainants  here 
demand  Is  that  each  defendant  shall  pay  the 
uttermost  sum  for  which  he  may  be  liable, 
although  the  total  of  the  payments  which 
may  thns  be  demanded  from  all  the  share- 
holders will  far  exceed  the  bank's  debt  This 
seeks  to  force  upon  each  defendant  an  obli- 
gation beyond  what  any  equitable  construc- 
tion of  his  statutory  liability  requires.  The 
Colorado  statute  declares  that  the  share- 
holder shall  be  individually  responsible  for 
the  debts  of  the  bank,  in  double  the  amount 
of  the  par  value  of  the  stock  which  he  owns. 
The  obvious  meaning  is  that  whatever  of  the 
bank's  debts  Its  asnets,  when  applied,  shall 
fall  to  pay,  the  shareholders  shall  make  good 
to  the  creditors;  each  shareholder  being  re- 


sponsible individually,  and  not  Jointly,  for 
his  proportionate  share  of  the  bank's  nnpald 
debts  to  an  extent  not  exceeding  double  the 
amount  of  the  par  value  of  the  stock  which 
he  may  own.  It  is  an  obligation  severally 
owned  by  each  sbareholdor  to  all  of  the  credit- 
ors. In  the  present  suit  the  complainants 
allege  that  the  total  of  the  bank's  nnpald 
debts  is  $56,439.03 ;  that  the  par  value  of  each 
share  issued  by  the  bank,  $100,  with  an  lasne 
amounting  In  the  total  to  $80,000 ;  that  of  the 
800  shares  Issued  the  defendants  in  this  snlt- 
bold  150,  which  are  of  ttie  total  par  value  of 
$15,000.  The  present  suit  seeks  several  and 
respective  decrees  against  the  defendants 
(who  held  only  i/ie  of  the  shares)  to  the 
amount  In  all  of  $30,000.  Like  suits  against 
the  other  shareholders  will  make  them  pay 
$130,000.  By  such  a  construction  of  the  statu- 
tory liability  and  procedure  to  enforce  It  the 
creditors  will  collect  $160,000,  to  pay  the 
bank's  Indebtedness,  which  it  Is  admitted  on 
the  face  of  the  bill,  is  UtUe  more  than  one- 
third  of  that  amount. 

There  has  been  some  discussion,  in  the  cases 
dted,  of  the  question  whether  this  statutory 
liability  is  the  Imposition  of  a  penalty  or 
the  creation  of  a  statutory  contractual  obli- 
gation, imposed  by  the  state  in  granting  the 
franchise,  which  the  shareholder  has  accepted 
by  taking  his  shares.  The  tendency  of  the 
courts  Is  to  adopt  the  latter  view.  It  is  a 
familiar  principle  that  courts  of  equity  will 
not  enforce  penalties.  The  complainants  in 
this  salt  do  not  present  their  case  as  one 
seeking  to  enforce  penalties,  yet  their  bill  of 
complaint  as  framed,  by  insisting  u^n  the 
several  liability  of  each  defendant  to  pay  as 
an  absolute  sum  double  the  par  value  of  bla 
shares,  the  total  of  which  is  far  In  excess 
of  the  bank's  unpaid  debts,  and  omitting  to 
bring  in  as  defendants  all  the  shareholders, 
and  to  invite  an  accounting  and  the  ascertain- 
ment of  the  proportionate  sums  which  each 
should  respectively  pay  to  satisfy  the  bank's 
unpaid  debts,  in  effect  seeks  to  enforce  against 
each  defendant  the  payment  of  a  fixed  sum, 
wholly  unrelated  and  ont  of  all  proportion  to 
the  amount  needed  to  pay  the  bank's  debts — 
In  short,  to  enforce  a  penalty.  This  defect  of 
the  bill  of  complaint  is  apparent  iqion  Its 
face,  and  affects  this  court's  ability  to  make 
any  decree  in  this  cause  which  will  be  Just 
and  equitable. 

For  the  reasons  above  stated,  the  danorrers 
to  the  bill  of  complaint  must  be  sustained, 
with  costs. 


STATE  V.  NEALON  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  13, 
1905.) 

Statutes  —  Sfxoial  Act  —  Rkgulatioit  or 
CrriEB. 

The  Bupplement.  approved  March  30,  1905, 
to  the  act  entitled  'An  act  to  remove  the  fire 
and  police  departmentB  in  the  cities  of  this  state 
from  political  control,"  approved  May  2.  1885, 
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ii  a  apecUI  act  to  regrulate  the  internal  afCaira 
of  cities,  and  therefore  la  unconstitntionaL 

(Srllabna  by  the  Court.) 

Quo  warranto  by  the  state  against  John 
L  Nealon  and  others.  Judgment  for  the 
state. 

Argued  June  term,  1905,  before  GARRI- 
SON. OABBBTSON,  SWAYZB,  and  DIXON, 
JJ. 

Gilbert  Collins,  for  the  State.  Thomas  F. 
Noonan,  for  defendants. 

DIXON,  J.  At  the  last  February  term  of 
this  court  the  Attorney  General,  ex  officio, 
filed  an  information  against  the  defendants, 
charging  that  they  unlawfully  exercised  the 
franchises  of  a  board  of  police  commission- 
ers in  the  city  of  Bayonne,  under  color  of  a 
.supplement,  approved  March  30,  1905,  to  an 
act  entitled  "an  act  to  remove  the  Are  and 
police  departments  in  the  cities  of  this  state 
from  political  control,"  approved  May  2, 
1885,  which  supplement  the  Information  al- 
leges to  be  unconstitutional  and  void,  as  be- 
ing a  special  law  regulating  the  internal  af- 
fairs of  cities.  To  the  plea  of  the  defend- 
ants, insisting  upon  the  validity  of  the  sup- 
plement, the  Attorney  General  demurred, 
setting  forth  with  his  demurrer  various  rea- 
sons for  holding  the  supplement  to  be  uncon- 
stitutional, among  them  that  stated  in  the 
information. 

We  think  that  reason  is  sofiBdent  The 
act  of  1885  (Gen.  St  1551)  applies  to  all 
cities  In  the  state  which,  by  vote  of  the  citi- 
zens, accept  the  act,  and  directs  that  in 
each  of  those  cities  a  board  of  police  com- 
missioners, consisting  of  four  residents  in 
the  city,  shall  be  appointed  by  the  mayor 
and  council,  that  two  of  the  commissioners 
shall  be  selected  from  each  of  the  two  polit- 
ical parties  which  polled  the  greatest  num- 
ber of  votes  at  the  last  preceding  municipal 
election,  and  that  every  successor  of  any  of 
these  commissioners  shall  be  selected  from 
the  same  political  party  as  his  predecessor. 
The  supplement  of  1905  (P.  L.  p.  156)  ap- 
plies only  to  cities  having  a  population  num- 
bering between  12,000  and  100,000,  in  which 
police  commissioners  have  not  t>een  appoint- 
ed in  pnrsoance  of  any  law  of  this  state.  It 
authorizes  the  mayor  alone,  in  his  discre- 
tion, to  appoint  a  board  of  police  commission- 
ers, consisting  of  four  residents  in  the  city, 
not  more  than  two  of  whom  shall  be  the 
same  political  party,  but  directs  that  the  suc- 
cessors of  the  commissioners  shall  be  ap- 
pointed In  the  manner  directed  in  the  act  of 
1885.  The  effect  of  the  original  act  is  to 
vest  the  perpetual  control  of  the  police  de- 
partment In  members  of  the  two  political 
parties  which  at  the  municipal  election  last 
preceding  the  acceptance  of  the  act  polled 
the  greatest  number  of  votes,  and  the  effect 
of  the  supplement  is  to  vest  such  control  in 
members  of  those  political  parties  out  of 
which  the  mayor  selects  his  first  appointees. 

I  find  it  somewhat   difficult  to  perceive 


how  such  legislation  has  for  Its  object  the 
removal  of  the  department  from  iiwlitical 
control,  as  the  title  of  the  act  declares.  But, 
Waiving  that  matter,  the  supplement  must 
be  adjudged  unconstitutional  on  the  grround 
that  it  is  a  special  act  to  regulate  the  inter- 
nal affairs  of  cities.  It  attempts  a  classifica- 
tion of  dties  on  the  basis  of  population, 
but  It  excludes  from  its  operation  those 
cities  which,  although  their  population  la 
within  the  prescribed  number,  have  police 
commissioners  appointed  In  pursuance  to 
other  statutes.  Hoboken  is  such  a  city,  and 
there  police  commissioners  are  to  be  appoint- 
ed without  regard  to  their  party  affiliations. 
It  Is  Impossible  to  suggest  a  substantial  rea- 
son for  discriminating  I)etween  Hoboken  and 
other  cities  of  the  designated  size,  with  re- 
spect to  the  mode  of  selecting  the  police  com- 
missioners. The  decision  of  this  court  in 
Tetranlt  v.  Orange,  55  N.  J.  Law,  99,  25  Atl. 
268,  is  directly  in  point  The  classification 
attempted  is  unreal. 

The  Attorney  General  Is  entitled  to  Judg- 
ment 


TUSTING   T.   CITY    OF   ASBURY    PARK. 

(Supreme  Court  of  New  Jersey.    Nov.  18, 1905.) 

1.  MiJNiciPAi-    OoBPOBATioNS  —  Public    Iic- 
FBOVEiuNTS— Objection  to  Assessuknts. 

When  a  landowner  has  notice  of  the  pro- 
ceedings for  making  a  street  improvement  in 
front  of  his  property,  for  which  the  law  au- 
thorizes an  assessment  thereon  to  be  levied,  and 
refrains  from  applying  for  a  writ  of  certiorari 
to  review  the  proceedings  until  the  improve- 
ment is  completed  and  an  assessment  levied,  he 
will  be  allowed  to  question  on  certiorari  only 
the  legality  of  the  assessment. 

2.  SaUE— AUTHOBITT    OT   CoiTNCII.. 

Under  clause  3  of  section  48  of  the  city 
act  of  March  24.  1897  (P.  h.  1897,  p.  70),  the 
common  oonncil  of  the  dtj  may  make  the 
assessment  there  authorized. 

3.  Same— Cebtiobabi  to  Review. 

A  certiorari  to  review  such  an  assessment, 

allowed  after  00  days  from  the  confirmation  of 

the  assessment  had  elapsed,  should  be  dismissed 

under  section  66  of  said  act  (P.  L.  1897.  p.  70.) 

(Syllabus  by  the  Court). 

Certiorari  by  Robert  Tnsting  against  the 
city  of  Asbury  Park  to  review  an  assess- 
ment for  grading  a  street    Dismissed. 

Argued  June  term,  1905.  before  SWAYZB 
and  DIXON,  JJ. 

Wm.  F.  Midllge,  for  prosecutor.  Samuel 
A.  Patterson,  for  defendant 

DIXON,  J.  The  certiorari  In  this  case 
brings  up  an  assessment  against  the  prosecu- 
tor's land  fronting  on  Bond  street  in  As- 
bury Park  for  the  grading  and  graveling  of 
the  street  As  the  prosecutor  had  ample 
notice  of  the  proceedings  for  the  improve- 
ment at  their  inception,  but  delayed  to  apply 
for  the  writ  until  the  improvement  was  com- 
pleted and  the  assessment  levied,  he  cannot 
be  heard  with  regard  to  any  errors  in  pro- 
cedure prior  to  the  assessment    Youngster 
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V.  Patersou,  40  N.  J.  Law,  244;  JelUff  t. 
Newark,  48  N.  J.  Law,  101,  2  AU.  027;  Id., 
49  N.  J.  Law,  239,  12  Atl.  770.  The  chief 
legal  ground  of  objection  to  the  assessment 
Is  that  It  was  levied  by  the  common  council, 
not  by  the  board  of  city  assessors. 

An  examination  of  the  city  act  of  March 
24, 1897  (P.  L.  1897,  p.  46),  under  which  these 
proceedings  were  taken,  leaves  us  In  some 
doubt  on  this  point,  but  the  ■  better  view 
appears  to  be  that,  with  regard  to  the  grad- 
ing, graveling,  paving,  flagging,  and  other- 
wise Improving  and  regulating  of  streets, 
under  clause  8  of  section  48,  the  common 
council  Itself  has  authority  to  assess  the 
costs  and  expenses  of  the  improvement  upon 
the  owners  of  property  benefited  to  the  ex- 
tent of  the  special  and  peculiar  benefit  re- 
ceived. Of  this  tenor  are  the  words  used, 
and  the  doubt  arising  from  considering 
other  parts  of  the  act  Is  not  strong  enough 
to  overthrow  their  plain  Import  This  being 
determined,  we  think  the  last  clause  of 
section  65  becomes  applicable,  which  forbids 
the  allowance  of  any  certiorari  to  review  an 
assessment,  unless  the  same  be  applied  for 
within  60  days  after  confirmation  of  the 
assessment  by  the  common  council. 

The  present  assessment  was  confirmed  by 
the  council  on  September  2,  1902,  but  the 
writ  of  certiorari  was  not  applied  for  until 
July,  1903.  It  should  therefore  be  dismissed, 
with  costs. 


HAUBNSTEIN  v.  RUH. 
(Supreme  Court  of  New  Jersey.  Nov.  19, 1905.) 
PaiRciPAL  AND  Agent— LiABiuTT  of  Agent. 
The  defendant,  as  a  collection  agent,  after 
informing  the  plaintiff  that  he  was  acting  as 
such,  received  from  the  plaintiff  the  amount 
of  a  claim  against  the  plaintiff's  brother,  which 
was  in  his  hands  for  collection,  and  at  once  paid 
it  over  to  his  principal.  Held  that,  in  the  ab- 
sence of  any  personal  fraud  or  guaranty  of  the 
validity  of  the  claim,  the  defendant  was  not  an- 
swerable to  the  plaintiff  tor  the  amount  so  re- 
ceived, on  proof  that  the  claim  was  Invalid. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Louis  0.  Hauenstein  against 
Charles  F.  Ruh.  Judgment  for  plalntifC,  and 
defendant  appeals.    Reversed. 

Argued  June  Term,  1905,  before  SWAYZE 
and  DIXON.  JJ. 

J.  Emit  Walscheid,  for  plaintlflT.  James  A. 
Gordon,  for  defendant 

DIXON,  J.  The  facts  on  which  the  Judg- 
ment of  the  district  court  In  favor  of  tiie 
plalntifC  was  based  are  that  the  defendant, 
who  was  in  the  collection  business,  had  re- 
ceived from  his  son,  who  was  in  similar  busi- 
ness on  his  own  account,  a  memorandum  of 
the  amount  of  a  claim  against  the  plaintifTs 
brother,  which  the  defendant's  son  said  had 
been  sent  to  him  from  a  New  York  law  office 
for  collection;  that,  the  brother's  proi^erty 
being  about  to  be  sold  under  the  Martin  act. 


the  plalntifC  was  present  for  the  purpose  of 
buying  it  In;  that  the  defendant  was  also 
present,  and,  being  asked  by  the  plaintiff.  If 
he  was  going  to  bid  at  the  sale,  answered  that . 
he  was,  to  protect  a  client  that  he  had  a 
claim  against  the  brother  which  came  from 
a  New  York  law  office,  and,  if  that  was  paid. 
It  was  all  be  was  after ;  that  the  plaintiff  then 
said  he  would  pay  it  if  it  was  Just,  and  the 
defendant  said  if  he  would  pay  It  it  would 
be  all  right ;  that  thereupon  the  plaintiff  gave 
his  check  for  the  amount  to  the  defendant's 
order,  and  the  defendant  at  once  Indorsed  It 
over  to  his  son  who  collected  the  amount ;  and 
that  the  claim  was  in  truth  unfounded.  On 
these  facts  Judgment  for  the  amount  of  the 
check  was  given  in  favor  of  the  plaintiff,  and 
the  defendant  appeals. 

We  think  the  judgment  was  erroneous. 
There  was  no  evidence  that  the  defendant 
in  any  way  guarantied  the  validity  of  the 
claim  or  made  any  fraudulent  statement  re- 
garding it  To  the  plalntUTs  knowledge  be 
received  the  check  in  order  to  pay  it  over 
to  the  person  whom  he  represented,  and  be 
actually  did  Just  what  the  plaintiff  thtis,  by 
Implication,  authorized  him  to  do.  Although 
he  did  not  at  the  time  give  to  the  plaintiff 
the  name  of  his  principal  or  of  the  ultimate 
claimant  yet  he  was  not  asked  for  it,  and  he 
distinctly  Informed  the  plaintiff  that  he  was 
but  an  agent  Under  these  circumstances  the 
plaintiff's  remedy,  if  any  exists,  must  be  pur- 
sued against  the  principal  who  has  wrong- 
fully received  his  money. 

The  Judgment  of  the  district  court  should 
be  reversed,  and,  tmlees  the  plaintiff  applies 
to  this  court  before  the  next  term  thereof  for 
a  different  disposition  of  the  cause,  final  judg- 
ment in  favor  of  the  defendant  may  be  enter- 
ed, with  costs,  pursuant  to  the  act  of  April  3, 
1902  (P.  L.  1902,  p.  666),  regulatUig  such  ap- 
peals. 


PHILADELPHIA  «c  O.   PERRY   CO.   v. 

INTERCITY   LINK   R.   CO. 

(  Supreme  Court  of  New  Jersey.   Nov.  18, 1905. ) 

1.  CoBPOBATioNB— Defects  in  Oboanization 
—Who  mat  Question. 

The  fact  that  an  amended  certificate  of  in- 
corporation was  not  acknowledged  or  proved 
before  a  proper  officer  is  unimportant  In  pro- 
ceedings taken  by  the  corporation  to  condemn 
land. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  §{  77,  78.] 

2.  EiinoiNT    DouAiif  —   0>in>EiarATioir   of 
Fbanchise. 

The  present  location  of  a  footpath  leading 
to  the  prosecutor's  ferry,  and  which  can  be 
changed  without  detriment  to  its  usefulness, 
cannot  be  deemed  necessary  for  the  purposes  of 
the  prosecutor's  franchise. 
8.  Same— Petition— Pboots. 

Condemnation  proceedings  are  not  rendered 
irregular  by  the  omission  to  state,  in  the  petition 
and  proofs  presented  to  the  justice,  matters 
which  the  eminent  domain  act  does  not  require 
to  be  set  forth. 
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4.  CoBPO>ATiOR»— AcnoNB— Skbvioe  or  No- 
tice. 

Service  of  notice  of  such  proceedings  on 
the  registered  agent  of  a  domestic  corporation  is 
sufficient,  althougit  not  made  at  the  registered 
office  because  the  corporation  liad  removed 
therefrom. 
6.  Emutewt   DoicAin — PsocEEDiNOb — Ajoud* 

HERTS. 

Under  the  seventeenth  section  of  the  em- 
inent domain  act  (P.  L.  1900,  p.  86)  the  justice 
to  whom  a  petition  for  condemnation  is  present- 
ed iias  ipower  to  permit  amendments  of  the  pro- 
ceedings and  to  adjourn  the  hearing  on  the 
petition. 
&  Sauk— Pasties. 

In  a  proceeding  to  condemn  the  rights  of  an 
■batting;  owner  in  a  public  highway,  the  munic- 
ipality m  which  the  nigbway  lies  is  not  a  neces- 
sary party. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  Philadelphia  &  Camden 
Ferry  Company  against  the  Intercity  Link 
Kailroad  Company  to  review  an  order  of  a 
Justice  of  the  Supreme  Court    Affirmed. 

Argued  June  term,  1906,  before  SWAYZB 
and  DIXON,  JJ. 

GasklU  &  Gaskill,  for  prosecutor.  Martin 
V.  Bergen,  Jr.,  for  defendant 

DIXON,  J.  This  certiorari  brings  up  an 
order  made  by  one  of  the  Justices  of  this  court 
on  April  24,  1905,  appointing  commissioners 
to  appraise  lands  owned  by  the  Philadelphia 
&  Camden  Ferry  Company,  In  order  that  the 
Intercity  Llnlc  Railroad  Company  might  ac- 
quire tbe  same  for  the  construction  and  op- 
eration of  a  railroad  running  from  Camden 
beneath  tbe  bottom  of  Delaware  river  to  tbe 
Pennsylvania  boundary,  and  there  connecting 
with  a  railroad  from  Philadelphia.  Tbe  pe- 
titioner for  the  order  is  the  Intercity  Link 
Railroad  Company,  claiming  to  be  incorporat- 
ed under  tbe  goieral  railroad  act  of  this 
state  (P.  L.  1908,  p.  645),  and  the  prosecutor 
of  tbe  certiorari  Is  tbe  Philadelphia  &  Cam- 
den Ferry  Company. 

The  first  objection  urged  by  counsel  for  tbe 
prosecutor  against  the  legality  of  tbe  order 
is  that  tbe  petitioner  was  not  lawfully  in- 
corporated, because  tbe  original  certificate 
of  Incorporatiou  and  an  amended  certlflcate 
were  not  acknowledged  or  proved  before  a 
proper  officer.  As  to  tbe  original  certificate 
the  allegation  of  fact  Is  untrue,  and  as  to 
tbe  amended  certificate  tbe  fact  Is  in  this  con- 
troversy unimportant  Tbe  state  only  can 
complain  of  so  formal  a  defect  National 
Docks  R.  B.  Co.  r.  Central  B.  K.  Co.,  82  N.  J. 
Eg.  755. 

The  second  objection  is  that  tbe  petitioner 
is  not  a  railroad  corporation  within  tbe  mean- 
ing of  tbe  act  above  cited,  because  tbe  whole 
of  the  proposed  railroad  is  to  be  under  tbe 
surface  of  tbe  ground.  This  reason  we  find 
to  be  untrue  in  fact 

Tbe  third  objection  Is  that  the  land  of  tbe 
prosecutor.  It  being  a  corporation  of  this 
state  chartered  to  facilitate  transportation, 
U  not  rendered  by  the  above-cited  act  subject 
to  condemnation.    Tbe  thirteenth  section  of 


tbe  act  provides  that  land  of  such  a  corpora- 
tion, not  necessary  for  tbe  purposes  of  its 
franchise,  may  be  condemned,  but  that  only 
a  right  to  cross  its  other  lands  can  be  so 
taken.  The  evidence  in  this  case  shows  that 
the  land  which  -the  petitioner  seeks  to  con- 
demn is  not  necessary  for  the  purposes  of  tbe 
prosecutor's  franchise.  It  comprises  part  of 
a  triangle  lying  west  of  the  center  of  Dela- 
ware avenue,  between  tbe  lines  of  Market 
and  Federal  streets,  in  Camden,  which  part 
is  wholly  unused,  save  for  ornament  except 
that  tbe  southeasterly  comer  is  occupied  by 
a  few  feet  of  a  cement  path  leading  from 
the  foot  of  Arch  street  towards  the  prosecu- 
tor's ferry,  which  path  would  be  equally  use- 
ful if  moved  20  feet  further  south,  so  as  to 
be  off  tbe  tract  condemned.  It  would  be  ab- 
surd to  regard  the  present  location  of  that 
footpath  as  necessary  for  tbe  prosecutor's 
franchise. 

The  fourth,  fifth,  and  sixth  objections  re- 
late to  alleged  defects  in  the  petition  and 
proofs  presented  to  the  justice  who  made  the 
order.  The  necessary  contents  of  such  a  pe- 
tition and  the  requisite  verification  are  pre- 
scribed by  the  second  section  of  our  eminent 
domain  act— P.  L.  1900,  p.  80— (McEwan  v. 
Penna.  N.  J.  &  N.  Y.  R.  R  Co.  [N.  J.  Sup.)  60 
Atl.  1130),  and  they  do  not  embrace  those 
matters,  tbe  lack  of  which  forms  the  grounds 
of  these  objections. 

Tbe  seventh  objection  is  that  notice  of  tbe 
application  to  the  Justice  was  not  legally 
served  on  the  Camden  &  Suburban  Railway 
Company,  one  of  tbe  occupants  of  the  land 
to  be  condemned.  That  company  is  a  domes-, 
tic  corporation,  and  the  defect  In  the  service 
consisted  in  the  fact  tbat  the  notice,  though 
served  on  the  registered  agent  of  the  com- 
pany, was  not  served  at  Its  registered  office, 
from  which  the  company  had  removed.  Our 
corporation  act  (P.  L.  1896,  p.  291,  S  43)  does 
not  require  service  of  process  to  be  made  at 
tbe  company's  registered  office,  but  only  on 
the  registered  agent.  The  service  made  was, 
we  think,  sufficient  On  the  day  first  set  for 
the  hearing  on  the  petition  the  petitioner 
moved  to  amend  the  same,  and  the  justice 
after  granting  tbe  motion  adjourned  the  hear- 
ing for  13  days,  in  order  tbat  the  opposing 
parties  might  have  an  opportunity  to  con- 
sider tbe  petition  as  amended.  Then,  on  tbe 
adjourned  bearing  he  appointed  tbe  com- 
missioners. This  amendment  and  adjourn- 
ment form  the  basis  of  the  eighth  and  ninth 
objections.  The  seventeenth  section  of  the 
eminent  domain  act  (P.  L.  1900,  p.  86)  au- 
thorizes the  justice,  upon  any  hearing  before 
an  appeal  Is  filed,  to  make  such  orders  and 
permit  such  amendments  as  may  appear  rea- 
sonable or  as  may  promote  the  public  pur- 
poses for  which  the  power  to  condemn  was 
conferred.  This  authority  la  clearly  ample 
for  the  amendment  allowed,  and  we  think 
warrants  also  the  adjournment;  for,  altbougb 
tbe  fifth  section  of  the  act  directs  the  jus- 
tice to  appoint  the  commissioners  on  the  day 
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fixed  for  the  bearing,  that  does  not  necessari- 
ly mean  the  day  first  fixed,  but  Includes  any 
day  so  fixed  In  accordance  with  sncb  orders 
as  the  Justice  may  make  under  the  seven- 
teenth section. 

The  tenth,  and  last,  reason  urged  is  that 
the  city  of  Camden  was  not  made  a  party  to- 
the  proceedings,  although  a  portion  of. the 
land  to  be  cond«nned  lay  within  the  limits 
of  Delaware  avenue.  The  explanation  of  this 
omission  is  obvious.  The  petitioner  had  no 
power  to  condemn  the  public  rights  in  the 
highway,  bnt  under  section  34  of  the  general 
railroad  act  might  contract  with  the  city  for 
the  exercise  of  certain  privileges  in  the 
street,  provided  it  had  first  acquired  the 
rights  of  the  abutting  owner  therein  by 
agreement  or  condemnation.  The  present 
proceeding  seems  to  have  been  framed  to 
comply  with  this  proviso,  and  clearly  the 
city  was  not  a  necessary  party  thereto. 

None  of  the  objections  presented  is  valid, 
and  therefore  the  proceedings  under  review 
should  be  affirmed,  with  costs. 


COLLOTX  V.  SCHDMAN. 

(Supreme  Court  of  New  Jersey.    Nov.  18, 1905.) 

L  Wrnrass — Cboss-Examinatioit. 

Any  questions  directly  tendinj;  to  show  that 
the  real  import  of  a  witness'  testimony  in  chief 
is  material^  different  from  its  original  aspect 
are  within  the  range  of  legitimate  croas-ezamma- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {!  931-94&] 

-2.  Pbinoifai.   and   Ageni^— Contract   with 
Aqkrt. 

A  contract  made  with  the  authorized  agent 
of  a  known  principal  binds  the  principal,  bnt 
not  the  agent 

[Bd.  Note. — For  cases  in  point  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  §S  476-47&1 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Atlantic 
City. 

Action  by  Eugene  M.  Oolloty  against  Ed- 
ward F.  Schuman.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Argued  June  term,  190S,  before  SWAYZE 
and  DIXON,  JJ. 

Thompson  &  Cole,  for  appellant.  Eli  H. 
Chandler,  for  appellee. 

DIXON,  J.  In  the  district  court  of 
Atlantic  City  the  plaintiff  sued  the  defendant 
for  a  commission  claimed  by  the  plaintiff 
for  renting  a  hotel  at  the  instance  of  the 
defendant.  The  defendant  contended  that 
in  employing  the  plaintiff  be  acted  as  the 
agent  of  his  mother  who  owned  the  hotel  and 
that  the  plaintiff  knew  be  was  so  acting. 
The  plaintiff,  having  at  the  trial  testified  to 
his  employment  by  the  defendant  and  that 
$42.50  of  his  commission  had  been  paid  by 
check,  further  testified  on  cross-examination 
that  the  check  was  drawn  by  Mrs.  Schuman, 
and  then  was  asked  the  following  questions: 


"Aside  from  receiving  this  check,  did  yoa 
ever  meet  her  with  regard  to  this  transac- 
tion? Did  you  have  any  conversation  with 
her  relating  to  the  renting  of  this  property? 
Did  you  know  at  the  time  you  had  this  con- 
versation with  Mr.  Schuman  that  Mrs. 
Schuman  was  the  owner  of  this  property? 
Did  yon  ever  have  any  conversation  with 
Mrs.  Schuman  regarding  your  pay  for  your 
services  in  securing  this  tenant  for  this 
property?"  These  questions  were  overrnled, 
on  the  ground  that  they  were  not  proper 
cross-examination.  Such  rulings  are  now  as- 
signed as  reasons  for  reversal. 

On  the  surface,  the  plaintiff's  testimony 
in  chief  was  to  the  effect  that  his  bargain 
was  made  with  the  defendant  as  principal. 
Any  questions  dlrectiy  tending  to  show  that 
its  real  import  was  materially  different  woald 
fall  within  the  range  of  legitimate  cross- 
examination.  The  questions  propounded 
were  manifestly  designed  to  elicit  the  fact 
tliat  the  plaintiff  knew  he  was  dealing  with 
the  defendant  as  his  mother's  agent,  for  such 
knowledge  might  be  Inferable  from  the  plain- 
tiff's being  aware  that  Mrs.  Schuman  owned 
the  hotel,  and  that  she  had  talked  with  him 
about  renting  it  and  about  his  pay  for  secur- 
ing the  tenant  If  that  Inference  should  be 
drawn,  the  effect  of  the  plaintiff's  testimony 
would  be  essentially  changed  from  its  origi- 
nal purport  Although  the  defendant  bad 
signed  the  lease  to  the  tenant  as  if  be  him- 
self were  the  landlord,  that  would  not  render 
him  a  principal  in  the  contract  with  the 
plaintiff.  The  overruling  of  this  cross-ex- 
amination was  error. 

On  the  defense  the  defendant  testified  that 
the  plaintiff  knew  at  the  time  that  he  (the 
defendant)  was  acting  as  agent  for  bis 
mother,  but  the  court  refused  to  instruct 
the  Jury  that  such  knowledge  would  defeat 
the  action.  This  also  was  erroneous;  the 
legal  rule  being  that  a  contract  made  with 
the  authorized  agent  of  a  known  principal 
binds  the  principal,  not  the  agent 

The  Judgment  must  be  reversed,  and  the 
cause  remitted  to  the  district  court  for  a  new 
trial. 


HAINES  V.  BOABD  OF  CHOSEN  FBEB- 

HOLDERS  OF  BURLINOTON 

OOUNTX. 

(Supreme  Court  of  New  Jersey.    Nov.  IS,  1905.) 

hlqewatb  —  ilcpboveuxht  —  assessioent  of 

Cost. 
Where  a  proceeding  for  the  improvement 
of  a  public  road  was  Initiated  by  a  petition 
under  the  eighth  section  of  the  road  improve- 
ment act  of  March  22,  1895  (Oen.  St.  p.  2902). 
before  the  passage  of  the  road  improvement  act 
of  April  1,  1903  (P.  Ii.  1903,  p.  146),  the  right 
to  assess  land  bordering  on  the  road  for  10  per 
cent,  of  the  cost,  which  the  act  of  1895  con- 
ferred, waa  not  revoked  by  the  act  of  1903. 

(Syllabus  by  the  Court) 

Certiorari  by  I.  Snowden  Haines  against 
the  board  of  chosen  freeholders  of  Burllng- 
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ton  county  to  review  a  road  assessment 
Assessment  affirmed. 

Argued  June  term,  1905,  before  SWATZB 
and  DIXON,  JJ. 

John  G.  Horner,  for  prosecutor.  Chas. 
E^wan  Merrltt,  for  defendant 

DIXON,  J.  Prior  to  April  1,  1003.  a  peti- 
tioo,  duly  signed,  Iiad  been  presented  to  the 
board  of  chosen  freeholders  of  Burlington 
county  under  the  eighth  section  of  the  road 
Improyement  act  of  March  22,  1895  (Oen.  St 
p.  2902),  praying  for  the  Improvement  of 
the  road  leading  from  Burlington  to  Colum- 
bus, and  the  work  of  improyement  was  in 
progress  on  said  day.  According  to  that 
act  the  land  bordering  upon  the  road  was 
subject  to  an  assessment  for  benefits  to  the 
extent  of  i/io  of  the  cost  of  the  work,  and 
after  the  improvement  was  completed,  in  the 
year  1904,  such  an  assessment  was  levied; 
part  of  the  expense  being  thus  imposed  on 
the  land  of  the  prosecutor  of  the  present 
writ  He  now  Insists  that  by  force  of  the 
road  improvement  act  of  April  1,  1903  (P.  Li. 
p.  145),  the  power  to  assess  was  revoked. 

It  may  be  conceded  that  with  regard  to 
all  proceedings  for  road  improvement  begun 
after  the  passage  of  the  act  of  1903.  that 
act  supersedes  the  act  of  1895;  but  reserv- 
log  for  further  consideration  the  eighteenth 
section,  it  is  clear  that  all  the  other  clauses 
of  the  later  act  are  prospective  only,  and 
would  have  no  effect  whatever  on  proceed- 
ings previously  instituted. 

The  eighteenth  section  is  as  follows: 
"Sec.  18.  All  acts  and  parts  of  acts  incon- 
sistent with  the  provisions  of  this  Act  are 
hereby  repealed :  Provided,  that  this  repeal- 
er shall  not  revive  any  act  heretofore  re- 
pealed, nor  shall  any  proceeding  for  the  im- 
provement of  any  public  road,  entered  Into 
before  the  passage  of  this  act  abate,  but 
such  proceeding  shall  continue,  as  near  as 
may  be,  as  if  the  same  had  been  commenced 
hereunder."  Leaving  out  of  view  the  proviso 
of  this  section,  the  repealing  sentence  would 
not  impair  the  force  of  the  act  of  1896  up- 
on Improvements  previously  undertaken,  be- 
cause, as  the  act  of  1903  would  then  be 
wholly  prospective,  its  terms  could  not  be 
Inconsistent  with  the  application  of  any  law 
to  prior  transactions.  The  prosecutor's  con- 
tention must  therefore  resjt  on  the  proviso 
alone. 

The  proviso  declares  that  no  proceed- 
ing entered  into  before  the  passage  of  the 
act  shall  al>ate.  The  proceeding  now  under 
review  was  entered  into  by  the  petition  pre- 
sented before  April  1,  1903.  That  petition 
contemplated  and  expressly  provided  for  the 
assessment  now  before  us  as  a  substantial 
part  of  the  proceeding  by  which  the  improve- 
ment should  be  made  and  paid  for.  The 
proviso,  by  declaring  that  such  a  proceeding 
shall  not  abate,  requires  that  it  should  not 
fail  in  any  substantial  provision.  The  fur- 
ther declaration  that  It  shall  continue,  as 


near  as  may  be,  as  if  the  same  had  been 
commenced  under  the  act  of  1903,  simply 
means  that  1'  that  act  provided  a  diflTerent 
method  for  accomplishing  the  same  results, 
the  new  method  should  be  pursued.  It  does 
not  imply  that  any  public  right  should  l>e 
abandoued  or  any  private  obiigration  released. 
As  the  act  of  1903  makes  no  provision  for 
the  conduct  of  a  proceeding  under  which 
part  of  the  expense  of  improving  a  road  la 
to  be  charged  on  the  abutting  land,  such  a 
proceeding  must  go  on,  without  abatement 
as  if  the  act  of  1903  did  not  exist 

The  assessment  must  be  affirmed,  with 
costs. 


BERNSTEIN  et  al.  v.  DBMMBRT. 
(Supreme  Court  of  New  Jersey.    Nov.  13, 1905.) 
Landlord  add  Tbnaht  —  Tbbuination   or 

Testimony  —  Notice  —  Tenancy    laou 

Month  to  Month. 
The  prosecutor  entered  into  possession  of 
certain  premises  under  a  written  lease  for  the 
term  of  five  years  from  May  1,  1903,  at  a 
yearly  rental,  payable  in  equal  monthly  pay- 
ments in  advance.  The  lessor  had  a  life  estate 
only,  and  by  his  death,  which  occurred  during 
the  term  of  the  lease,  the  title  to  the  demised 
premises  vested  in  remaindermen,  until  it  was 
by  them  conveyed  to  the  defendants  in  cer- 
tiorari, by  whom  landlord  and  tenant  proceed- 
ings to  dispossess  the  prosecutor  were  instituted 
by  a  one  month's  notice,  dated  and  served  on 
December  30,  1904,  requiring  possession  to  be 
delivered  to  them  on  February  1,  1905.  Held: 
(1)  That  such  notice  was  insufficient  to  ter- 
minate the  tenancy;  (2)  that  the  mere  fact 
that  the  prosecutor  after  the  death  of  the  life 
tenant  continued  the  monthly  payments  first  to 
the  remaindermen,  and  afterwards  to  the  de- 
fendants in  certiorari,  did  not  make  him  a 
tenant  from  month  to  month ;  no  question  as 
to  the  cliaracter  of  such  payments  haviog  arisen 
and  no  new  agreement  having  in  point  of  fact 
been  made. 

(Syllabus  by  the  Court) 

Certiorari  to  District  Court  of  Jersey  City. 

Action  by  Joseph  E.  Bernstein  and  others 
against  Ferdinand  Demmert  Judgment  for 
plaintiffs,  and  defendant  brings  certiorari. 
Reversed. 

Argued  June  term,  1905,  before  GARRI- 
SON and  GARRETSON,  JJ. 

Walter  L.  McDermott  for  the  prosecutor. 
John  L.  Keller  and  Peter  H.  James,  for  de- 
fendants. 

GARRISON,  J.  This  writ  of  certiorari 
brings  up  a  landlord  and  tenant  proceeding 
brought  to  recover  possession  of  leased 
premises  upon  the  ground  that  the  tenancy 
had  been  terminated  by  a  legal  notice.  The 
notice  that  had  been  given  was  a  one  month's 
notice,  and  the  only  question  is  whether  such 
notice  was  sufficient  The  facts  to  be  dealt 
with  are  stated  in  the  landlord's  affidavit  as 
follows:  The  prosecutor  took  possession  of 
the  premises  under  an  agreement  made  with 
Augustus  H.  Vanderpoel,  acting  as  com- 
mittee of  the  estate  of  one  Henry  Long. 
This  agreement  which  waa  a  lease  for  the 
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term  of  five  years  from  May  1,  1903,  at  a 
yearly  rental  of  |1,800,  payable  in  eanal 
monthly  payments  of  $160  In  advance,  was 
Immediately  recorded.  Tbe  said  Henry  Ixtng 
had  a  life  estate  only,  and  on  November  16, 
1903,  died,  whereby  the  title  to  the  leased 
property  vested  in  certain  remaindermen, 
who,  on  tbe  28tb  day  of  November,  1004, 
conveyed  the  premises  to  tbe  defendants  In 
certiorari,  by  whom  landlord  and  tenant 
proceedings  to  dispossess  the  prosecutor  were 
Instituted  by  a  notice  dated  and  served  on 
December  30,  1904,  requiring  possession  to 
be  delivered  to  them  on  the  1st  day  of  Feb- 
ruary, 1005.  The  affidavit  further  states 
that  after  tbe  deatb  of  tbe  life  tenant  the 
prosecutor  continued  the  payments  of  $150 
per  month  without  having  made  any  new 
agreement  touching  the  letting  of  tbe 
premises,  and  that  after  the  defendants  In 
certiorari  purchased  the  property  the  pros- 
ecutor continued  to  make  the  same  monthly 
payments  to  them  without  any  new  agree- 
ment. 

Upon  proof  of  these  facts,  without  ma- 
terial modification,  the  district  court  ad- 
Judged  that  the  defendants  In  certiorari 
were  entitled  to  possession,  thereby  deciding 
that  a  month's  notice  was  sufficient  to  ter- 
minate the  tenancy,  and  hence  necessarily 
adjudging  that  the  prosecutor  was  a  tenant 
from  month  to  month.  I  am  unable  to  con- 
cur In  this  result  or  to  find  any  support  for  it 
either  In  tbe  affidavit  of  the  landlord  or  In 
the  facts  certified  by  the  district  court.  If 
the  prosecutor  was  a  monthly  tenant,  he  was 
so  by  force  of  some  agreement.  The  only 
agreement  made  by  bim  was  the  one  under 
which  he  entered  Into  possession,  and  that 
was  a  lease  for  a  term  of  years.  The  af- 
fidavit states  and  the  district  court  found 
that  no  new  agreement  bad  been  made.  Tbe 
rental  reserved  by  the  only  agreement  ever 
made  was  a  yearly  rental,  payable  in  in- 
stalments of  $150  per  month  In  advance. 
This  the  tenant  paid  continuously  and  with- 
out any  question  touching  its  character  from 
the  day  be  took  possession,  In  1902,  until  It 
was  refused  by  the  present  owners,  In  1904. 

This  course  of  dealing,  standing  alone  and 
nothing  more  appearing,  will  not  justify  the 
inference  that  the  prosecutor  by  continuing 
such  monthly  payments  evinced  by  impli- 
cation a  purpose  to  enter  into  a  new  agree- 
ment of  letting,  viz.,  from  month  to  month. 
All  of  the  facts  found  by  the  court  below 
touching  the  conduct  of  the  parties  rebut 
such  an  Inference,  chief  among  which  Is  that 
both  the  remaindermen  and  the  defendants 
iu  certiorari  had  actual  knowledge  of  the 
terms  of  the  prosecutor's  lease  and  accepted 
tbe  monthly  payments  which  be  continued 
to  make  without  any  new  agreement,  or, 
so  far  as  the  case  shows,  without  ever  rais- 
ing any  question  as  to  the  character  of  such 
payments. 

Beyond  the  mere  fact,  therefore,  that  these 
monthly  payments  were  thus  made,  there  la 


nothing  upon  which  an  implied  tenancy  from 
month  to  month  can  rest,  and  obviously  this 
circumstance  itself  is  not  sufficient  to  raise 
snch  an  implied  letting.  Where  the  original 
letting  is  for  one  month,  or  where  mcmtbly 
payments,  begun  and  continued  without  any 
express  agreement,  are  clearly  referable  to 
current  terms  of  that  duration.  It  Is  the  natu- 
ral, and  hence  the  legitimate,  inference  that 
tbe  minds  of  the  parties  had  met  upon  a  month- 
ly tenancy.  Hence  such  relationship  will  be 
Implied;  but,  wbere  the  circumstances  under 
which  monthly  payments  are  made  repel 
sncb  a  relationship  as  a  matter  of  fact,  tbe 
court  will  not  imply  it  as  a  matter  of  law. 

Whether  immediately  upon  tbe  deatb  of 
the  life  tenant  tbe  prosecutor  became  a  tres- 
passer or  a  tenant  at  sufferance  or  a  hold- 
ing over  tenant  for  years  need  not  now  be 
decided.  The  question  on  which  the  Juris- 
diction of  the  court  below  depended  wa» 
whether  he  then  was  or  has  since  become  a 
tenant  from  month  to  month.  That  he  did 
not  become  so  by  force  of  any  agreement 
made  by  him  has  been  expressly  found  by 
the  trial  court  and  that  he  did  not  become  so 
by  force  of  any  agreement  tbe  law  will 
make  for  bim  is  the  result  I  have  reached 
upon  the  admitted  facts  of  the  case  and  tbe 
other  circumstances  certified  to  this  court  Iu 
response  to  its  rule.  Tbe  judgment  of  the 
First  district  court  of  Jersey  City  should  be 
reversed. 


LAZARUS  V.  MARTLINO. 
(Supreme  Court  of  New  Jersey.    Nov.  13, 1905.> 

1.  Justices  of  ihk  Peace— Appeal— Trah- 

SCBIFT. 

The  mere  fact  that  the  transcript  sent  up 
to  the  court  of  common  pleas  on  an  appeal 
from  the  small  cause  court  fails  to  show  that 
a  written  notice  of  appeal,  signed  by  or  on  be- 
half- of  the  appellant,  bad  been  filed  with  the 
justice,  and  that  the  appeal  bond  had  been  so 
filed,  does  not  afford  legal  ground  for  dismissing 
the  appeal. 

2.  SaICD— COBBECTIOR  OF  TBARBCBIPT. 

In  granting  an  appeal  the  Justice  acts 
Judicially,  and.  If  the  legality  of  his  adjudica- 
tion on  that  point  is  challenged  In  the  common 
picas,  he  should  be  ruled  to  certify  the  facta, 
so  as  to  correct  any  imperfections  or  irregulari- 
ties apparent  in  tbe  transcript,  before  such 
adjudication  is  reversed. 
(Syllabus  by  tbe  Court) 

Certiorari  to  Court  of  Common  Pleas,  Ber- 
gen County. 

Action  by  Jacob  G.  Lazarus  against  Anna 
M.  Martllng.  Judgment  for  plaintiff,  and  on 
dismissal  of  defendant's  appeal  she  brings 
certiorari.    Reversed. 

Argued  June  term,  19(K,  before  SWAYZE 
and  DIXON,  JJ. 

Alexander  Simiison,  for  prosecutor.  Jacob 
W.  De  Yoe,  for  defendant 

DIXON,  J.  A  judgment  having  been  ren- 
dered against  the  defendant  in  a  small  cause 
court,  she  appealed  to  tbe  Bergen  commoa 
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pleas,  and  there  her  appeal  was  dismissed, 
becanse  the  transcript  sent  up  by  the  Justice 
failed  to  show  that  a  written  notice  of  appeal, 
signed  by  or  on  behalf  of  the  appellant,  had 
been  filed  with  the  justice,  and  that  an  ap];>eal 
bond  had  been  so  filed.  Under  a  rule  from 
this  court  the  reasons  for  dismissal  are  ex- 
pressly stated  by  the  common  pleas  to  be  the 
alleged  defects  in  the  transcript  and  to  test 
the  legal  sufficiency  of  those  reasons  is  the 
object  of  the  present  writ  of  certiorari.  The 
small-cause  court  act  (P.  L.  1903,  p.  2S1)  pro- 
Tides  (section  81)  that  the  justice  who  grants 
an  appeal  shall  send  to  the  clerk  of  the  com- 
mon pleas  a  transcript  of  the  proceedings  and 
judgment  in  the  cause,  together  with  the  ap- 
peal bond,  within  10  days  after  he  shall  re- 
ceive notice  of  the  appeal.  In  this  enactment, 
onlees  the  notice  of  appeal  is  included  In  the 
phrase  "transcript  of  the  proceedings,"  the 
statute  does  not  require  it  to  be  sent  to  the 
common  pleas.  I  think  if  is  not  so  included, 
becanse  the  entire  phrase,  "transcript  of  the 
proceedings  and  judgment,"  suggests  that  the 
proceedings  intended  are  those  prior  to  the 
judgment,  a  suggestion  corroborated  by  the 
fact  that  the  bond  alone  of  the  steps  taken 
after  Judgment  is  mentioned.  According  to 
the  usual  practice  the  transcript  consists  of  a 
copy  of  the  docket  which  the  statute  (section 
112)  requires  the  justice  to  keep,  and  such 
papers  as  are  necessary  for  the  trial  of  the 
cause  on  appeal  (English  t.  Bonham,  17  N.  J. 
Law,  350;  Henry  t.  Campbell,  24  N.  J.  Law, 
141);  but  DO  entry  upon  the  docket  respecting 
the  appeal  is  prescribed,  except  "when  and 
by  whom  it  was  demanded,  and  the  date  of 
receiving  notice  thereof;  and  the  notice  of 
an»eal  Is  certainly  not  a  paper  necessary 
fw  the  trial  of  the  case.  No  transcript  as  to 
the  bond  is  required,  the  bond  itself  being  pro- 
duced. 

Moreover,  In  determining  whether  an  ap- 
peal should  be  granted,  the  Justice  acts  judici- 
ally (TIchenor  v.  Hewson,  14  N.  J.  Law, -26), 
and  when  the  sufficiency  of  the  steps  taken 
for  perfecting  the  right  of  appeal  has  been  ad- 
judged by  him,  the  cause  is  transmitted  to 
the  common  pleas,  not  for  a  review  of  alleged 
MTors  In  the  court  below,  but  for  a  new  trial 
«i  the  merits.  Vannoy  v.  Givens,  23  N.  J. 
Lew,  20L  No  doubt  the  common  pleas  has 
power  to  ascertain  whether  an  appeal  has 
been  legally  taken,  and  to  dismiss  the  cause. 
If  it  has  not  been,  but  this  power  should  be 
exercised  on  an  ascertainment  of  the  real 
facts,  not  on  a  mere  discovery  of  defects  in 
the  transcript  For  as  to  those  parts  of  the 
docket  which  are  not  essential  to  a  record  of 
the  judgment  (and  the  proceedings  for  ap- 
peal are  certainly  not)  the  statute  is  directory 
only  (English  v.  Bonham,  17  N.  J.  Law,  360; 
Houghton  V.  Potter,  23  N.  J.  Law,  338, 24  N.  J. 
Law,  735),  and  it  has  long  been  the  practice 
for  the  common  pleas  to  rule  the  justice  to  cer- 
tify matters  which  be  ought  to  have  entered 
va  his  docket,  but  which  he  has  omitted  (Ben- 
net  V.  Kite,  9  N.  J.  Law,  106).  Indeed  the  stat- 


ute which  directs  what  shall  be  so  entered  ex- 
pressly declares  that  no  Imperfections  or  ir- 
r^ularities  in  the  docket  shall  invalidate  any 
proceedings  or  judgment,  but  the  same  may 
be  corrected  to  conform  to  the  fact  at  any 
time,  under  rule  by  the  court  to  certify  or 
otherwise.  We  conclude  that  the  order  of 
dismissal  was  made. without  legal  evidence 
to  support  it,  and  should  be  set  aside. 

I«t  the  cause  be  remitted  to  the  common 
pleas  for  further  proceedings  according  to 
law. 


SHELDON  CO.  ▼.  HARLBIGH  CBMBTEBX 

ASS'N. 
( Supreme  Court  of  New  Jersey.    Nov.  18, 1005.) 

CoNTBAOT — Action — Defenses — Fkaud. 

In  an  action  on  a  written  contract  it  is 
error  to  overrule  an  offer  to  prove  that  the  ex- 
ecution of  the  contract  by  the  defendant  was 
obtained  solely  by  the  false  statement  of  a  non- 
existent fact. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  20, 
C!ent.  Dig.  Evidence,  {  2012.] 

(Syllabus  by  the  Court) 

Certiorari   to  District  Court  of  Camden. 

Action  by  the  Sheldon  Company  against 
the  Harleigh  Cemetery  Association.  Judg- 
ment for  plalntur,  and  defendant  brings  cer- 
tiorari.   Reversed. 

Argued  at  June  term,  1905,  before  GARRI- 
SON and  OARRETSON,  JJ. 

William  C.  Jones,  for  prosecutor.  John  F. 
Harned,  for  defendant 

GARRISON,  J.  This  was  an  action  brought 
to  recover  the  contract  price  of  certain  ad- 
vertising, the  contract  concerning  which  was 
In  writing.  When  the  agent  for  the  defend- 
ant who  had  signed  this  contract  was  on  the 
witness  stand  be  was  asked  what  statement 
bad  been  made  to  him  by  the  person  who  ob- 
tained his  signature.  This  question  was  over- 
ruled, upon  the  ground  that  wliat  took  place 
before  the  execution  of  the  paper  could  not  be 
shown. 

This  question  and  the  ruling  upon  it  were 
too  broad  to  indicate  any  error  in  law.  Be- 
fore the  matter  was  finally  disposed  of,  how- 
ever, the  counsel  for  defendant  at  the  request 
of  the  trial  court  stated  speciflcally  what  he 
expected  to  prove  by  the  witness,  to  wit: 
"I  want  to  show,  and  I  think  I  have  the  right 
to  show,  that  the  signature  to  this  paper 
was  obtained  under  a  misrepresentation,  and 
the  misrepresentation  was  that  I  had  sent 
word  to  Mr.  Rhedemeyer  to  sign  it,  and  I 
never  sent  any  such  word,  as  I  have  so  testi- 
fied. Mr.  Rhedemeyer  would  not  have  signed 
it — he  says  he  wouldn't  have  signed  it  if 
be  had  not  received  that  message  from  me, 
which  be  supposed  to  be  a  legitimate  message. 
(Exception  noted  for  defendant.)" 

The  overruling  of  this  offer  was  clearly 
erroneous.  The  effect  of  the  excluded  proof 
was  not  to  vary  or  contradict  the  terms  of  the 
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written  contract,  but  on  the  contrary  to  show 
that  but  for  the  false  statement  of  a  non- 
existent fact  such  contract  would  not  have 
been  signed;  and  hence  that  In  legal  con- 
templation no  contract  bad  been  made. 

Counsel  for  the  plaintiff  argues  in  his  brief 
that  the  defendant  after  knowledge  of  this 
fraud  ratified  the  contract,  but  of  this  there 
is  no  mention  In  the  Judge's  certificate  which 
constitutes  the  case  with  which  we  have  to 
deal.  This  certificate,  It  may  be  remarked.  Is 
faulty  in  form,  but  as  both  counsel  have  based 
their  arguments  upon  It  without  objection, 
nothing  but  delay  would  result  from  sending 
It  back  for  a  more  strict  compliance  with  the 
rule. 

The  judgment  of  the  district  court  of  the 
dty  of  Camden  Is  reversed. 


MAYOR   &  COUNCIL   OP   BOROUGH   OF 

PARK    RIDGE   v.    REYNOLDS    et   al. 
(  Supreme  Court  of  New  Jersey.    Nov.  18, 1905.) 

MUNICIPAl,    CORPOBATIONS  —  REVIEW    OF    BX- 
FENDITCBE8 — PBOCBDmK. 

Under  the  provisions  of  "An  act  to  provide 
for  the  summary  investigation  of  county  and 
municipal  expenditures"  (P.  L.  1898,  p.  166), 
the  justice  of  the  Supreme  Court  who  has  made 
an  order  appointing  experts  to  prosecute  such 
an  investigation  is  not  required  to  institute  an 
inquiry  into  the  truth  of  the  facts  sworn  to  in 
the  jurisdictional  affidavit  in  the  manner  pre- 
scribed by  the  act 
(Syllabus  by  the  Court) 

Certiorari  by  the  mayor  and  council  of  the 
borough  of  Park  Ridge  against  N.  A.  Reyn- 
olds and  others.    Order  affirmed. 

Argued  June  term,  1906,  before  GARRISON 
and  GARRETSON,  JJ. 

B.  M.  Hart,  for  the  prosecutor.  B.  W. 
Wakelee  and  W.  J.  Wright,  for  defendants. 

GARRISON,  J.  The  return  to  this  writ 
of  certiorari  shows  that  an  affidavit  signed 
by  more  than  25  persons  who  swear  that 
they  are  freeholders  of  the  borough  of  Park 
Ridge,  in  the  county  of  Bergen  and  state  of 
New  Jersey,  setting  forth  that  they  have 
paid  taxes  on  real  estate  In  said  borough 
within  one  year  last  past,  to  wit,  taxes  for 
the  year  1904,  and  that  they  have  cause  to 
believe  that  the  moneys  of  said  borough  have 
been,  and  are  being  unlawfully  expended,  was 
presented  to  one  of  the  justices  of  the  Su- 
preme Court,  and  that  thereupon  be  made  an 
order  for  a  summary  Investigation  into  the 
affairs  of  said  borough  pursuant  to  an  act 
entitled  "An  act  to  provide  for  the  summary 
investigation  of  county  and  municipal  ex- 
penditures," approved  March  23,  1898  (P.  L. 
1898,  p.  155);  that  after  said  order  was 
entered,  the  mayor  and  council  of  the 
borough  of  Park  Ridge  and  certain  officials 
of  said  borough  and  two  freeholders  pre- 
sented to  the  said  justice  of  the  Supreme 
Court  a  petition  averring  that  the  affidavit 
was  not  signed  by  25  freeholders,  that  some 
of  the  signers  of  said  affidavit  were  not  tree- 


holders  or  residents  of  the  borough,  and  that 
some  of  them  were  married  women;  that  up- 
on the  hearing  on  the  said  petition  the  jus- 
tice ordered  that  its  prayer  be  denied,  which 
order  is  the  one  the  prosecutors  seek  to  have 
reviewed. 

The  question  raised  by  this  writ  Is  whether 
under  the  act  referred  to,  ttie  justl(<e  of  the 
Supreme  Court  to  whom  the  jurisdictional 
afiSdavit  was  presented  was  obliged  to  try 
and  determine  the  issues  of  fact  raised  by 
the  denial  of  the  facts  stated  in  such  affida- 
vit, and.  If  such  statement  was  found  to  be 
false,  revoke  the  order  originally  made. 

It  Is  not  pretended  that  any  such  proce- 
dure is  expressly  provided  by  the  statute  in 
question.  The  most  that  is  claimed  is  that  It 
is  Inferentlally  Implied  or  that  it  Inheres  in 
the  nature  of  the  proceeding  created  by  the 
statute.  Neither  of  these  contentions  appear 
to  me  to  be  well  founded.  The  Legislature 
In  the  creation  of  a  remedial  procedure  may 
prescribe  that  jurisdiction  shall  depend  upon 
the  existence  of  certain  facts  or  it  may  de- 
clare that  jurisdiction  shall  arise  whenever 
proof  of  certain  facts  is  made  in  a  prescribed 
manner.  In  this  latter  case,  the  preliminary 
inquiry  touching  jurisdiction  Is  not  whether 
the  facts  sworn  to  are  true,  but  whether  they 
are  the  ones  required  by  statute,  and  are 
sworn  to  as  therein  prescribed. 

The  present  proceeding  is  of  this  latter 
class,  and  hence  neither  expressly  nor  in- 
ferentlally was  the  justice  who  had  correctly 
passed  upon  the  preliminary  question  before 
making  his  order  required  to  institute  an 
Inquiry  Into  the  truth  of  the  facts  contained 
in  the  jurisdictional  affidavit 

The  order  removed  by  this  writ  Is  affirmed. 


OSTBRHOUT  v.  JERSBY  CITY,   H.   ft   P. 
ST.    RY.    CO. 

(Supreme  Court  of  New  Jersey.   Nov.  18, 1906.) 

Mabtkb  Aim  SEBVAjn' — Inxdbt  to  Sebvabt — 

ABBuiipnoiT  or  Risk. 

A  conductor  was  thrown  from  the  platform 
of  a  trolley  car  and  injured.  It  appeared  that  he 
knew  that  the  track  was  rough  and  uneven,  but 
it  did  not  conclusively  appear  that  he  knew  or 
should  have  known  of  other  defects  on  the  track, 
which  probably  caused  the  derailment  In  an 
action  against  his  employer,  the  court  rightfully 
refused  to  nonsuit  or  direct  verdict  for  the  de- 
fendant asked  for  on  the  ground  that  plaintiff 
assumed  the  risk  of  derailment  of  the  car. 

(Syllabus  by  the  Court) 

Error  to  (31rcult  Court,  Hudson  Ckiunty. 

Action  by  Wallace  Osterhout  against  the 
Jersey  City,  Hoboken  &  Paterson  Street  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Argued  June  term,  1905,  before  GUMMERE, 
O.  J.,  and  GARRETSON,  GARRISON,  and 
REED,  JJ. 

Bedle,  Edwards  &  Thompson  and  William 
H.  Speer,  for  plaintiff  in  error.  Weller  &. 
Lichtenstein,  for  defendant  In  error. 
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REXD,  J.  The  plaintiff  below  was  a  con- 
ductor on  a  car  of  tbe  defendant,  the  rear 
tmcka  of  which  were  derailed.  The  swerr- 
log  of  the  rear  of  tbe  car  threw  the  conductor 
from  tbe  rear  platform  and  injured  him.  On 
the  trial  below  there  was  a  verdict  for  the 
plaintiff.  The  schedule  time  from  North 
Paterson  to  Passaic,  a  distance  of  4i^  miles, 
was  one  hour.  The  rails  of  the  defendant's 
road  between  these  termini  were  not  uniform. 
Tbe  ends  of  the  road  were  laid  with  heavy, 
solid  rails,  while  for  a  space  of  about  a  mile 
between  there  were  laid  lighter  rails  of  a  dif- 
ferent pattern,  aiH)arently  older  and  much 
worn,  with  uneven  Joints.  There  is  testi- 
mony that  a  piece  of  the  flange  at  or  near 
the  point  where  the  car  was  derailed  was 
txroken  from  the  rail,  and  that  this  flange 
looked  as  If  it  had  been  broken  for  some  time. 

Tbe  only  question  which  requires  consid- 
eration on  this  writ  of  error  is  whether  the 
conductor  assumed  the  risk  of  this  accident 
Tbe  risk  of  injury  from  a  defect  in  the  track, 
negligently  permitted  to  remain  unrepaired, 
was  not  one  of  the  ordinary  risks  which  the 
condnctor  assumed  in  entering  upon  his  em- 
ployment He  cannot  be  said  to  have  as- 
Biuned  the  risk,  in  the  absence  of  notification 
of  the  danger,  unless  the  danger  was  so  ai>- 
parent  that  by  a  person  in  his  position,  us- 
ing reasonable  prudence,  it  would  have  been 
obswed.  The  condnctor  bad  been  on  the 
run  over  this  road  for  two  or  three  weeks  at 
the  time  of  the  accident  He  says  that  he 
discovered  after  a  few  days  that  these  rails 
were  old  by  the  way  tbe  car  ran  over  them, 
when  tbe  car  came  to  the  Joints  It  bomped 
and  Jumped,  and  that  the  car  also  wabbled. 
He  says  tbat  tbe  car  ran  smoothly  over  this 
portion  of  the  track  when  they  had  plenty 
of  time.  From  the  testimony  of  a  previously 
employed  motorman  it  appeared  that  the 
car  Jerked  when  it  came  to  the  end  of  the 
rail ;  that  the  end  of  one  rail  would  be  high- 
er than  the  end  of  the  next  rail;  that  the 
flange  of  the  car  wheel  ran  on  tbe  flange  of 
tbe  rail  in  many  places,  the  rail  itself  being 
worn  down;  that  with  his  eyes  in  front  he 
would  see  the  mud  slop  up  on  one  side ;  when 
tbe  car  struck  the  rail,  It  threw  the  water 
and  sand  to  one  side.  He  says  that  in  some 
places  there  was  hardly  any  dirt  between 
the  tracks,  and  tbat  be  could  see  the  Iron 
brace  mnning  from  one  rail  to  another  where 
tbe  dirt  had  been  washed  ont  It  also  ap- 
peared that  after  the  car  left  Passaic,  and 
was  within  a  mile  and  a  quarter  of  tbe  bad 
rails,  the  conductor  told  tbe  motorman  they 
woe  five  minutes  behind  time.  From  what 
tbe  conductor  admits  be  knew  it  cannot  be 
!«Id  that  he  took  upon  himself  the  risk  of 
derailment  of  his  car.  Tbe  fact  that  the 
tnA  was  rough  and  uneven,  and  by  reason 
thereof  the  Joints  may  have  been  uneven, 
did  not  prove  that  tbe  risk  of  derailment  was 
apparent  Nor  from  what  he  should  have 
kiMwn  does  it  seem  clear  that  he  assumed 
tbe  risk  of  the  happening  of  such  an  occur- 


rence. From  the  fact;  if  true,  that  a  previous 
motorman  had  observed  conditions  which 
warned  him  of  the  danger  it  does  not  follow 
that  this  conductor  should  have  observed  the 
same  conditions.  A  motorman's  attention  is 
directed  to  the  line  of  the  track  over  which 
he  is  passing,  but  a  conductor  has  other 
duties  which  demand  his  attention  elsewhere. 
It  is  not  so  clear  that  the  conductor  appreci- 
ated the  risk,  and  so  assumed  if  that  the 
court  sbotild  have  granted  a  nonsuit  or 
directed  a  verdict  Nor  can  .  the  warning 
given  by  the  conductor  to  the  motorman  that 
they  were  five  minutes  late  be  regarded  as 
a  direction  to  run  over  this  portion  of  the 
track  at  a  reckless  speed.  It  was  the  ordi- 
nary indication  given  by  a  condnctor  to  a 
motorman  to  enable  him  to  run  his  car  on 
schedule  time.  Nor  does  the  testimony  show 
with  any  degree  of  certainty  that  the  car  was 
running  at  a  dangerous  speed  at  the  time  of 
the  occurrence. 

There  should  be  Judgment  for  the  defend- 
ant in  error. 


MoOANN  v.  MAYOR,  ETC.,  OP  CITY  OF 

NEW  BRUNSWICK. 
( Supreme  Court  of  New  Jersey.   Nov.  IS,  1905. ) 

MxnnoiPAi.  CoBFORATioirs  —  Pouoeuait  — 
Reicoval  fbok  EKFLOTiarar. 

The  relator  was  appointed  a  police  officer 
of  New  Brnnswlck  In  1^7,  and  in  1902,  under 
an  ordinance  which  authorized  tbe  appointment 
of  a  roundsman,  who  was  to  be  a  member  of 
and  taken  from  tbe  regular  police  force,  he  was 
made  roundsman.  In  1905  the  office  of  rounds- 
man was  abolished,  and  thereafter  the  relator 
was  not  permitted  to  perform  duties  either  as 
roundsman  or  policeman.    H^ : 

1.  Tbat  under  the  facts  of  the  case  the 
ordinance  of  1905,  abolishing  the  office  of  rounds- 
man, was  adopted  in  good  faith  for  what  the 
council  deemed  the  Interest  of  the  city,  and  was 
valid. 

2.  That  the  relator  did  not  cease  to  be  a 
policeman  by  accepting  the  additional  duties 
and  pay  of  roandsman,  and  could  only  be  re- 
moved from  bis  employment  of  policeman  for 
cause,  after  conviction  on  charges  preferred, 
pursuant  to  the  statute. 

(SyUabuB  by  tbe  Court) 

Application  by  Randall  McCann  for  writ 
of  mandamus  to  the  mayor  and  common  coun- 
cil of  New  Brunswick.    Mandamus  granted. 

Argued  June  term,  1905,  before  DIXON 
and  SWAYZB,  JJ. 

George  S.  Silzer,  for  relator.  Theo.  B. 
Booraem,  for  defendant 

SWAYZB,  J.  The  relator  was  appointed 
a  police  officer  of  New  Brunswick  in  1897. 
In  1902  the  common  council  was  authorized 
to  appoint  an  officer  to  be  known  as  "rounds- 
man of  itolice,"  and  tbe  relator  was  appoint- 
ed. In  the  same  year,  the  Revised  Ordi- 
nances provided  that  the  police  department 
should  consist  of  a  chief,  two  sergeants,  a 
roundsman,  and  policemen,  Tbe  duties  of 
roundsman  were  not  specifically  defined.  In 
fact  tbe  relator  acted  as  an  ordinary  police 
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officer,  and,  in  addition  to  his  duties  as  sncb, 
checked  up  the  reports  of  the  other  officers, 
for  which  be  received  additional  compensa- 
tion. On  February  6,  1905,  an  ordinance 
was  passed  abolishing  the  office  of  rounds- 
man of  police.  After  March  7,  1905,  the  re- 
lator was  not  permitted  to  perform  his  dutlea 
as  roundsman  or  policeman.  He  now  aska 
a  mandamus  to  compel  the  municipal  aa- 
thorltles  to  place  him  on  duty  as  roundsman 
or  i>ollceman,  claiming  the  protection  of  the 
tenure  of  office  act  of  1886.  P.  L.  p.  163; 
Oen.  St  p.  1534,  pi.  32a 

The  ordinance  abolishing  the  office  of 
roundsman  was  within  the  power  of  the 
council.  It  seems  to  have  been  adopted  in 
good  faith  for  what  the  council  deemed  the 
interest  of  the  city.  The  place  has  not  been 
filled,  and  no  other  officer  has  been  appoint- 
ed to  do  the  same  work.  The  case  in  this 
respect  is  within  the  rule  adopted  by  the 
Court  of  Errors  and  Appeals  in  Newark 
V.  Lyon,  53  N.  J.  Law,  632,  23  Atl.  274.  and 
applied  in  this  court  in  McManus  v.  Newark, 
49  N.  J.  Law,  175,  6  Atl.  882 ;  Boylan  v.  New- 
ark, 68  N.  J.  Law,  133,  32  Atl.  78.  The  re- 
lator is  not  entitled  to  be  reinstated  as 
roundsman. 

His  claim  to  be  reinstated  as  a  policeman 
rests  on  a  different  basis.  By  accepting  the 
additional  duties  and  pay  of  a  roundsman, 
he  did  not  cease  to  be  a  policeman.  The 
ordinance  of  May  6,  1902,  which  authorized 
the  appointment  of  roundsman,  provided  that 
be  should  be  a  member  of,  and  taken  from, 
the  r^ular  police  force.  The  roundsman 
was  a  policeman  with  additional  duties,  and 
from  the  office  or  employment  of  policeman 
the  relator  could  only  be  removed  for  cause, 
after  charges  bad  been  preferred  and  he  had 
been  tried  and  convicted,  pursuant  to  the 
statute.  He  is  entitled  to  be  reinstated  as 
a  policeman,  and  a  mandamus  should  issue 
for  that  purpose. 


LtJDLAM  V.  SWAIN  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  13, 1906.) 

1.  HioHWATS  —  Application  —  Subvet  — 
Vabiance. 

An  application  for  a  public  road  gave  its 
course  as  southeastwardly  from  the  beginning 
point.  Tiie  returns  of  the  surveyors  (tare  the 
first  course  as  south,  54  degrees  west  This 
course  was  along  an  ancient  highway  and  with- 
in its  bounds.  Held,  that  the  variance  was 
fatal. 

2.  Same — Consent  of  State. 

Where  a  road  crosses  land  of  the  state,  the 
consent  of  the  Legislature  must  be  obtained  be- 
fore the  road  is  laid  out. 
8.  Same — Vaudity  of  Proceedinqs. 

A  taxpayer  may  question  the  validity  of  the 
proceedings  to  lay  out  a  road  across  land  of  the 
state  without  the  consent  of  the  Legislature. 
(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Common  Pleas,  CJape 
May  County. 
Action  by  Frank  S.  Ludlam  against  Lin- 


naeus T.  Swain  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  certiorarL 
Proceedings  set  aside. 

Argued  Jane  term,  1905.  before  DIXON  and 
8WAYZE,  JJ. 

Morgan  Hand,  for  prosecutor.  Douglass  & 
Douglass,  for  defendants. 

SWAYZB,  J.  The  writ  brings  np  proceed- 
ings to  lay  out  a  public  road.  Two  objections 
only  need  be  considered. 

1.  There  is  a  variance  between  the  road  as 
described  in  the  notice  and  application  and 
the  road  as  laid  by  the  surveyors.  The  be- 
ginning point  is  apparently  the  same  in  the 
application  and  in  tlie  return,  but  the  identity 
is  apparent  only.  In  the  application  the  road 
is  described  as  running  a  southeastwardly 
course.  In  the  return  the  first  course  is 
south,  54  degrees  west,  6G2.6  feet,  along  the 
Shore  Road.  The  Shore  Road  is  an  existing 
ancient  highway,  and  this  course  is  within  its 
bounds.  The  result  is  to  shift  the  real  be- 
ginning point  of  the  new  road  662.6  feet  to 
the  southwest  and  to  change  the  road  for 
nearly  a  mile  of  its  length  from  the  course 
indicated  in  the  notice  and  application.  TUs 
Is  fatal  to  the  proceedings.  Whlttlngham  v. 
Hopkins,  70  N.  J.  Law,  322,  57  Atl.  402. 

2.  The  road  crosses  land  of  the  state.  Mo 
consent  has  been  given  by  the  Legislature. 
Section  85  of  the  road  act  (Gen.  St  p.  2822) 
enacts  that  no  law  for  laying  out  or  opening 
public  roads  shall  be  so  construed  as  to  per- 
mit any  person  to  lay  out  or  open  any  public 
or  private  road  through  or  upon  any  lands  be- 
longing to  this  state,  unless  the  consent  of  tbe 
Legislature  be  first  obtained  for  tliat  purpose. 
It  is  argued  tliat  this  objection  is  premature, 
because  the  consent  of  tbe  Legislature  may 
be  obtained  before  tbe  road  is  built;  but  the 
prohibition  of  the  statute  is  not  merely 
against  the  opening  of  the  road,  but  against 
laying  it  out  It  is  of  no  importance  that  the 
exact  location  may  not  be  known  tmtil  tbe 
surveyors  have  acted.  The  consent  of  the 
Legislature  is  a  prerequisite,  and  may  be 
given,  so  as  to  leave  the  precise  location  to 
be  subsequently  determined. 

It  is  also  argued  that  the  prosecutor  can- 
not raise  tbe  question,  because  a  taxpayer 
or  one  of  the  public  cannot  merely,  as  such, 
complain  of  encroactunent  on  the  public  do- 
main. That  however,  is  not  the  basis  of  the 
prosecutor's  right  Tbe  necessity  of  the  road 
depends  upon  its  public  importance  as  a  sin- 
gle whole.  A  road,  which  may  be  necessary, 
if  It  form  a  public  highway  between  tbe  ter- 
mini named  in  the  application,  may  be  of  no 
value,  if  it  fails  to  afford  such  communica- 
tion. The  taxpayer  can  only  be  hardened  In 
case  tbe  road  is  necessary,  and  rightfully  com- 
plains of  action  which  may  burden  him  other- 
wise. 

The  proceedings  should  be  set  astde^  wltt 
costs. 
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STATB    BOARD   OF   REGISTRATION 

AND   EXAMINATION    IN   DEN- 

TI8TRX    V.   TBRRX. 

(Sopreme  Court  of  New  Jersey.    Nov.  13,  1905.) 

Phtsiciakb    and    Suboeohs  — Pbactick    or 

Dentistbt— License. 

Section  8  of  the  act  to  regulate  the  prac- 
tice of  dentister  (P.  L.  1898,  123)  provides 
that  the  act  shaill  not  be  construed  to  prohibit 
the  registered  student  of  a  licensed  dentist 
from  assisting  his  preceptor  in  dental  opera- 
tions while  in  his  presence  and  under  his  direct 
and  immediate  personal  supervision.  HeU, 
that  to  exempt  the  defendant  from  the  penal- 
ties of  the  act  for  practicing  dentistrv  without 
1  liqenae  it  was  not  sufficient  that  ne  was  a 
student  of  a  regularly  licensed  dentist.  His 
practice  must  have  consisted  in  assisting  his 
preceptor  nnder  the  direct  and  immediate  per- 
sonal sope^vision  of  the  latter. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Trenton. 

Action  by  tbe  State  Board  of  Registration 
and  Examination  in  Dentistry  against  George 
Lee  Terry  to  recover  a  penalty.  Judgment 
for  defendant,  and  plaintiff  appeals.  Reversed. 

Argued  June  term,  1905,  before  DIXON  and 
8WAYZB,  JJ. 

Edward  D.  DufBeld,  Asst  Atty.  Oen.,  for 
appellant.    J.  L^erta  Conard,  for  appellee. 

SWATZB,  J.  This  is  on  action  to  recover 
a  penalty  for  practicing  dentistry  without  a 
Ueenae  Tbe  statute  (P.  L.  1898,  119)  sub- 
jects to  the  penalty  any  person  practicing 
dentistry  not  being  at  the  time  legally  li- 
censed to  practice  as  such  in  this  state  (section 
12),  and  gives  a  right  of  action  to  recover 
the  penalty  to  the  State  Board  of  Registration 
(section  16).  The  act  Is  not  to  be  construed  to 
prohibit  tbe  registered  student  of  a  licensed 
dentist  from  assisting  his  preceptor  in  den- 
tal operations  while  In  his  presence  and  under 
his  direct  and  immediate  personal  supervi- 
sion. Section  8.  The  only  provision  for 
registration  Is  that  there  shall  be  an  annual 
registration  of  every  person  practicing  den- 
tistry within  the  state,  together  with  an  an- 
nual registration  of  each  and  every  assist- 
ant In  the  employ  of  every  such  person. 
Section  10. 

In  the  present  case  the  Judge  left  t^o  ques- 
tions to  the  jury:  (1)  Whether  tbe  defend- 
ant was  practicing  dentistry;  (2)  whether 
he  was  a  student  of  a  regularly  licensed  den- 
tist He  charged  that.  If  the  Jury  found  that 
the  defendant  while  practicing  was  doing  so 
as  a  student  of  a  regularly  licensed  dentist, 
the  verdict  should  be  for  the  defendant  To 
this  part  of  the  charge  exception  was  duly 
taken.  We  think  the  charge  was  erroneous. 
The  exception  in  section  8  Is  not  an  exception 
of  all  students  In  all  circumstances.  It  is 
narrowed  to  a  registered  student  while  assist- 
ing his  preceptor  in  the  preceptor's  presence, 
and  nnder  his  direct  and  immediate  personal 
supervision.  It  is  difficult  to  determine  what 
the  act  means  by  a  registered  student,  since 
no  provision  is  made  for  the  registration  of 
students  as  such,  but  only  for  tbe  reglstra- 
62  A.— 18 


tlon  of  assistants.  In  tbe  present  case  that 
question  need  not  be  decided.  There  was  evi- 
dence Indicating  that  the  defendant  was  not 
an  assistant,  but  rather  the  principal,  and 
that  the  dental  operations  he  performed  were 
performed  independently  and  on  his  own  re- 
sponsibility, and  not  under  tbe  direct  and  Im- 
mediate personal  supervision  of  tbe  alleged 
preceptors.  Tbe  defendant  did  not  bring 
himself  within  the  exception  of  section  8 
merely  by  proving  that  he  was  a  student 
without  proving  the  other  qualifications  in 
that  section. 

For  this  error,  tbe  Judgment  must  be  re- 
versed, and  there  must  be  a  new  triaL 


DAVIS  V.  SCHER. 
(Supreme  Court  of  New  Jersey.   Nov.  18, 1905.) 

Vendob   and   Vendee — Rbbcibsion   or   Con- 
tract— MiSDESCBIFnON     OP     PSOPEBTT. 
A  statement  of  tbe  number  of  rooms  in  a 
building  in  Newark  contained  in  a  written  con- 
tract for  sale  of  real  estate  is  so  material  that 
its  falsity  will  Justify  the  vendee  in  rescinding 
the  contract,  although  the  vendor  may  be  able 
to   make   the   building  answer   the  descriptiOD 
before  the  day  for  performance. 
(Syllabus  by  the  Court) 

Appeal   from   District  C!ourt  of  Newark. 

Action  by  Ignatz  Davis  against  Louis  Scber. 
Judgment  for  plaintlfC,  and  defendant  appealH. 
Affirmed. 

Argued  June  term,  1906,  before  DIXON 
and  SWA\:ZE,  JJ. 

Philip  J.  Scbotland,  for  appellant  Michael 
J.  Tansey,  for  appellee. 

SWAYZE,  J.  This  Is  an  action  by  a  vendee 
of  real  estate  against  the  vendor  to  recover 
$100  paid  on  account  of  the  purchase  price 
upon  tbe  execution  of  tbe  agreement  for  sale 
By  the  agreement,  dated  July  18, 1904,  tbe  de- 
fendant agreed  to  convey  to  the  plaintiff,  on 
or  before  the  ensuing  1st  of  September, 
premises  described  as  817  Springfield  ave- 
nue. In  the  city  of  Newark,  consisting  of  a 
three-story  frame  building,  with  a  store  and 
two  rooms  on  the  first  floor,  six  rooms  on  the 
second,  and  four  rooms  on  the  third  fioor. 
The  plaintiff  was  unable  to  examine  the  In- 
terior of  the  building  until  about  August  lOtb, 
and  then  discovered  that  there  were  but  five 
rooms  on  the  second  floor  and  three  rooms  on 
the  third  floor.  He  then  rescinded  the  contract 
and  sought  to  recover  his  deposit  The  only 
question  Is  whether  the  misrepresentation 
was  so  material  as  to  Justify  a  rescission  of 
the  contract  The  trial  Judge  found  In  favor 
of  the  plaintiff.  We  think  he  was  right  The 
mere  fact  that  the  parties  inserted  in  the  con- 
tract this  particular  statement  of  tbe  number 
of  rooms  on  each  fioor  Indicates  that  they 
thought  it  was  material  at  the  time;  and 
clearly  the  number  of  rooms  on  each  floor  of 
a  building  of  that  character  In  a  city  like 
Newark  may  materially  affect  the  Income  to 
be  derived  from  the  property.    The  right  of 
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the  plaintiff  to  rescind  doea  not  depend  on  a 
fraudulent  misrepresentation.  It  arises  from 
ttie  fact  that  he  is  not  getting  what  he  bar- 
gained for.  The  principle  is  the  same  tliat 
was  (Stated  by  Justice  Depne  in  Wolcott  v. 
Mount,  36  N.  J.  Law,  262,  264,  13  Am.  Rep. 
438. 

It  is  argued  in  the  present  case  that  on 
September  Ist,  the  day  for  performance  of 
the  contract,  the  number  of  rooms  might 
have  been  as  stated  in  the  contract  In  the 
absence  of  proof,  the  conditions  existing  on  Au- 
gust 10th  would  be  presumed  to  continue ;  but, 
aside  from  that  consideration,  the  plaintiff 
had  the  right  to  rescind  at  once  upon  discov- 
ering that  the  bnilding  differed  materially 
from  the  description. 

The  judgment  should  be  affirmed,  with 
costs. 


LEHIGH  VALLET  B.  C30.  OF  NEW  JBK- 

SBY   T.   INHABITANTS   OF   TOWN 

OF  PHILLIPSBUBQ. 

(Snprane  Conrt  of  New  Jersey.  Nov.  22, 1906.) 

1.  BimraHT  DoicAiN  —  OpxmnG  Stbketb  — 

COMFEITBATtOH'. 

The  proceeding  to  condemn  lands  for  lay- 
ing out,  opening,  and  establishing  new  streets, 
authorised  by  article  6,  {  1,  of  an  act  entiUed 
"An  act  to  revise  and  amend  the  charter  of  the 
town  of  Phillipsborg"  (P.  L.  1872,  p.  487),  are 
superseded  by  the  provisions  of  "An  act  to  regu- 
late the  ascertainment  and  payment  of  com- 
pensation for  property  condemned  or  taken  for 
public  use."  Revision  of  1900  (P.  L.  1900, 
p.  79). 

2.  Sams— AssBssMKNT  of  Daicaoxs. 

The  provision  of  section  17  in  the  act  of 
1900,  supra  (P.  L.  1900,  p.  86),  excepting  from 
the  operation  of  the  act  cases  of  the  ^'taking  ot 
land  for  a  public  improvement,  where  payments 
of  the  award  for  land  taken  and  damages  is 
anthorized  by  the  statute  to  be  set  off  against 
or  made  wholly  or  partially  in  benefits  to  be 
assessed  for  the  same  improvement,"  does  not 
include  the  charter  of  Phillipsburg,  which  con- 
tains no  provision  for  anv  assessment  for  tlM 
cost  of  the  land  taken,  and  which  provides  only 
that,  in  estimating  and  assessing  the  damages  to 
the  landowner  by  taking  his  propertv,  "the  com- 
missioners shall  have  due  regard  both  to  the 
value  of  the  land  and  real  estate  and  to  the 
injury  or  benefit  to  the  owner  or  owners  thereof 
by  making  snch  improvements  aforesaid." 
(Syllabus  by  the  Conrt) 

Proceedings  by  the  inhabitants  of  the  town 
ot  Phllllpsbuig  against  the  Leliigh  Valley 
Railroad  Company  of  New  Jersey  to  review 
such  proceedings  and  a  resolution  of  the  com- 
mon council  of  PUllipsburg.  Tbe  railroad 
company  brings  certiorari.    Proceedings  set 


Argued  June  term,  1906,  before  OARRI- 
SON  and  OARBBTSON,  JJ. 

Smith  ft  Brady,  for  prosecutor.  J.  I.  Blair 
Beilly,  for  defendant 

OARBBTSON,  J.  The  writ  tn  this  case 
brings  up  the  proceedings  and  resolution  of 
the  common  council  of  the  town  of  Phillips- 
burg touching  the  taking  and  appropriating 
of  certain  lands  of  tbe  Lehigh  Valley  Bail- 


road  Company  for  the  extending  and  opening 
of  Sitgreaves  street  l>etween  Abbett  street 
and  Center  street  and  the  appointment  of  com- 
missioners to  make  an  estimate  and  assess- 
ment of  damages.  The  resolution  attacked 
was  passed  March  20,  1905,  and  the  writ  al- 
lowed April  16,  1905.  The  resolution  recites 
that  tbe  town  is  desirotis  of  extending  Sit- 
greaves street,  from  Abl>ett  street  to  Center 
street,  In  accordance  with  an  ordinance 
passed;  that  certain  lands  of  the  prpsecntor 
are  necessary;  that  it  has  been  unable  to 
agree  with  the  prosecutor  for  the  land  nec- 
essary, and  resolves:  "That  the  common 
council  proceed  to  take  and  appropriate  snf- 
flclent  land  and  real  estate  of  the  said  tbe 
Lehigh  Valley  Bailroad  Company  of  New 
Jersey  for  the  extending  and  opening  of  said 
Sitgreaves  street  from  Abbett  street  to  Cen- 
ter street  •  •  •  That  tbe  said  common 
council  proceed  to  appoint  three  disinterested 
freeholders,  one  of  whom  shall  be  a  resident 
of  the  town  of  Phillipsburg  and  two  of  whom 
shall  be  residents  of  the  township  of  Green- 
wich, of  the  county  of  Warren  and  state  of 
New  Jersey,  commissioners  to  make  on  es- 
timate and  assessment  of  the  damages  that 
the  said  the  Lehigh  Valley  Bailroad  Company 
of  New  Jersey  may  sustain  by  taking  and  ap- 
propriating in  the  manner  provided  by  law 
snch  land  and  real  estate.  That  the  follow- 
ing persons,  to  wit:  James  Smith,  a  free- 
bolder  and  resident  of  the  town  of  Philllps- 
bnrg,  and  Owen  Oberly  and  Lewis  A  Fisher, 
freeholders  and  residents  of  the  township 
of  Greenwich,  in  the  said  county  of  Warren 
and  state  of  New  Jersey — be,  and  they  are 
hereby,  appointed  commissioners  for  the  pur- 
pose aforesaid.  That  these  proceedings  in 
the  premises  be  entered  on  the  Journal,  and 
that  the  town  clerk  within  nine  day's  from 
the  date  hereof  furnish  the  said  tbe  Lehigh 
Valley  Railroad  Company  of  New  Jersey 
Mth  a  full  copy  of  the  said  record." 

These  proceedings  were  taken  imder  "An 
act  to  revise  and  amend  the  charter  of  the 
town  of  Phillipsburg,"  approved  March  8, 
1872  (P.  L.  p.  478).  By  article  8,  J  4,  snbd.  6. 
the  common  conndl  is  authorized  to  pass 
and  enforce  by-laws  and  ordinances  "to  as- 
certain and  establish  the  boundaries  of  all 
streets,  highways  and  public  alleys  of  said 
town  to  lay  ont  open  and  establish  new 
streets  or  alleys  witliln  said  town  and  to 
order  and  cause  any  street  road,  highway 
or  alley  already  laid  out  and  to  lie  located, 
straightened,  altered  or  widened  and  to  take 
and  appropriate  for  snch  purposes  any  land 
and  real  estate  upon  making  compensation  to 
the  owner  or  owners  thereof."  P.  L.  1872, 
p.  486.  By  article  6,  t  1  (P.  L.  1872,  p. 
407),  it  is  provided  "that  whenever  the  com- 
mon council  shall  determine  by  ordinance  to 
straighten  the  lines  of  streets,  lanes  or  al- 
leys or  lay  out  or  open  any  new  street  lane 
or  alley  within  said  town  or  make  any  sewer 
or  drain  in  any  part  of  the  said  town  and  to 
take  and  appropriate  for  such  purpose  any 


Digitized  by  VjOOQIC 


N.J4 


BADLEY  V.  BADLBT. 


195 


lands  tJDd  real  estate,  they  are  hereby  an- 
thorlxed  to  treat  and  agree  witb  tbe  owner 
or  owners  thereof  for  the  same  and  for  this 
porpose  they  may  pnrchaae  said  lands  and 
real  estate  of  tbe  owner  or  owners  thereof 
as  they  shall  jndge  reasonable  and  shall  re- 
ceive  from  such  owner  or  owners  a  convey- 
ance of  said  lands  to  said  town:  Provided, 
however,  that  snch  agreement  shall  be  In 
writing  signed  by  the  said  owner  or  owners 
and  reported  to  tbe  common  conncll  who 
shall  enter  the  same  npon  the  Journal  and 
shall  agree  or  disagree  to  the  same  and  shall 
fnmlsh  tbe  owner  or  owners  of  the  said  land 
and  real  estate  with  a  lloll  copy  of  the  said 
record  within  three  days  thereafter  and  on- 
til  snch  copy  is  furnished  said  agreement 
shall  not  take  ettecl"  Section  2:  "Tliat  In 
case  no  agreement  can  be  made  for  such  pur- 
pose it  shall  be  lawful  for  the  common  coun- 
cil to  appoint  three  disinterested  freeholders, 
one  of  whom  shall  be  a  resident  of  said  town 
and  two  of  whom  shall  be  residents  of  the 
township  of  Greenwich  in  the  county  of  War- 
ren, commissioners  to  make  an  estimate  and 
assessment  of  the  damages  that  any  such 
owner  or  owners  may  sustain  by  taking  and 
appropriating  in  the  manner  aforesaid  such 
lands  and  real  estate ;  and  in  estimating  and 
assessing  snch  damages,  the  said  commission- 
ers shall  have  due  regard  both  to  the  value 
of  the  lands  and  real  estate  and  to  the  Injury 
or  benefit  to  the  owner  or  owners  thereof  by 
m«iriinf  BQch   improvements   as   aforesaid." 

There  is  no  provision  in  the  charter  for  the 
assessment  of  the  cost  of  lands  so  taken  upon 
tiie  prtqierty  benefited.  The  damages  so  as- 
sessed are  to  be  paid  by  the  town  treasurer 
under  the  direction  of  the  common  council. 
Tbe  prosecutor  assigns  as  reasons  for  setting 
aside  tbe  resolation  appointing  commission- 
ers: "First  Because  the  common  council 
of  the  town  of  Phillipsburg  had- no  authority 
to  pass  said  resolution  or  to  appoint  commis- 
sl<»iers  to  make  an  estimate  and  assessment 
of  the  damages  that  may  be  sustained  by  the 
prosecator  by  reason  of  the  taking  and  ap- 
propriating of  its  lands  for  public  purposes. 
Second.  Because  the  practice  tliat  heretofore 
existed  in  condemnation  cases  authorized 
t^  the  charto:  of  the  town  of  Phillli>sburg 
was  superseded  by  the  provisions  of  an  act 
of  tbe  legislature  of  tbe  state  of  New  Jersey 
entitled  'An  act  to  regulate  the  ascertain- 
taeot  and  payment  of  compensation  for  proi>- 
erty  condemned  or  taken  for  public  use.'  Re- 
vision 1900,  approved  March  20,  1900." 

Tbe  seventeenth  section  of  the  act  last  re- 
ferred to  (P.  L.  1900,  p.  86)  provides:  "The 
practice  prescribed  by  this  act  shall  super- 
sede tiM  existing  practice  in  all  condemnation 
cases  for  the  ascertainment  of  compensation 
except  in  cases  of  the  taking  of  land  for  a 
pnblle  Improvement  where  payment  of  the 
award  for  lands  taken  and  damages  is  au- 
thorized by  statute  to  be  set  off  against  or 
made  wholly  or  partially  in  benefits  to  be 
assessed  tot  tbe  same  improvement  in  which 


cases  the  procedure  prescribed  by  this  act 
shall  not  be  exclusive  of  the  procedure  au- 
thorized by  such  statutes  and  the  municipal 
corporation  or  other  public  body  taking  lands 
for  a  public  improvement  may  elect  to  proceed 
under  such  statute  and  on  such  election  the 
procedure  prescribed  by  this  act  shall  not  ap- 
ply to  such  taking."  The  benefits  referred  to 
In  the  general  act  are  evidently  the  special 
benefits  wMcb  are  assessed  upon  the  property 
specially  benefited  by  the  improvement  con- 
templated, and  are  fixed  after  the  value  of  the 
land  taken  Is  ascertained.  They  are  an  ascer- 
tained sum  which  becomes  a  debt  of  the  prop- 
erty owner  and  when  he  comes  to  receive  the 
fnll  compensation  for  his  property  taken,  to 
which  he  is  entitled  by  law,  he  receives  that 
full  compensation  in  whole  or  in  part  by  the 
cancellation  of  a  debt  he  owes  the  municipali- 
ty. The  benefits  to  be  considered  under  the 
PbllUpsburg  charter  are  not  such  special  bene- 
fits, because  none  are  assessed  under  that 
charter,  but  must  be  a  part  of  the  general 
benefits  shared  in  by  the  whole  property  of 
the  town,  as  the  taxable  property  of  the 
whole  town  pays  for  the  cost  of  the  Improve- 
ment out  of  the  taxes  raised.  It  may  be 
doubtful  whether  the  ascertained  value  of  tbe 
landowner's  property  can  thus  be  reduced,  and 
he  be  paid  such  reduced  sum  as  the  compen- 
sation for  his  property  taken  for  public  use. 
This  general  benefit  cannot  be  regarded  as  a 
debt  due  from  the  property  owner  to  the 
municipality,  it  Is  an  increment  of  value  to 
his  proper^  which  he  is  entitled  to  have 
added  to  his  property  if  it  has  accrued  when 
the  commissioners  act,  in  common  with  all 
other  property  ownera 

We  think  the  proceedings  should  have  been 
under  the  general  act  for  condemnation  of 
property  taken  for  public  use  and  the  reso- 
lution of  the  commiHi  council  appointing  com- 
missioners to  condemn  the  land  of  the  pros- 
ecutor Is  set  aside.  This  makes  it  unneces- 
sary to  consider  the  other  reasons  alleged 
against  the  resolution. 


RADLET  T.  RADIiBY  et  al. 

(Gonrt  of  Chancery  of  New  Jersey.    Nov.  18, 
1905.) 

1.  DowEB— Equitable  Estates. 

2  Gen.  St  p.  1276,  i  1,  eztendins  the  right 
of  dower  to  lands  whereof  any  ot£er  person 
was  seised  to  tbe  husband's  use  during  his 
lifetime,  conferred  on  the  wife  an  estate  In 
dower  in  all  cases  in  which  daring  the  coverture 
a  third  person  was  seised  to  the  use  of  the 
husband,  under  sach  circumstances  as  in  equity 
entitled  the  husband  or  his  heirs  to  a  convey- 
ance of  the  legal  estate  and  actual  seisin  and 
possession  of  the,  land. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  17, 
Cent.  Dig.  Dower,  |  45.] 

2.  SAin— Release— DxKOS—EiTEOr. 

Where  a  married  woman  and  her  hnsband 
executed  a  deed  to  certain  of  his  property 
to  a  tmstee,  tbe  deed  reciting  that  It  was  for 
the  purpose  of  placing  the  tnle  in  the  trustee 
and  bis  heirs,  free  from  the  wife's  dower  or 
right  of  dower  which  she  thereby  released,  the 
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trustee  to  hold  the  property  for  the  sole  benefit  ' 
of  the  husband  and  nls  heirs,  to  whom  he 
should  conyey  on  written  demand,  the  deed  of 
itself  raised  an  equitable  estate  in  fee  in  the 
husband,  as  to  which  the  deed  was  not  effective 
as  a  release  of  the  wife's  dower,  conferred  by 
2  Gen.  St  p.  1275,  |  1. 

Bill  by  Panllne  K.  Radley  against  Wil- 
liam M.  Radley  and  others  for  dower.  De- 
cree for  complainant 

Francis  V.  Dobbins,  for  complainant  George 
S.  Sllzer,  for  defendant  heirs  at  law.  E.  S. 
Savage,  for  defendant  Heald.  Fred  C.  Hyer, 
for  defendant  Acken. 

EMERY,  V.  0.  To  a  bill  for  dower,  the 
heirs  at  law  set  up  by  their  answer  the  de- 
fense that  complainant  released  her  right  of 
dower  by  a  conveyance  of  the  property  made 
by  herself  and  her  husband  In  his  lifetime 
to  the  defendant  Acken.  They  also  deny  that 
complainant  was  the  wife  of  Alfred  N.  Rad- 
ley, the  intestate,  but  this  defense  was  not 
urged  after  the  proof  of  marriage  made  at 
the  hearing.  As  to  the  conveyance,  the 
proofs  disclosed  the  following  facts  bearing 
on  the  issues  now  Involved.  On  November 
18,  1901,  Alfred  N.  Radley  and  the  com- 
plainant, Pauline  EL,  his  wife,  as  parties  of 
the  first  part,  executed  and  acknowledged  a 
deed  to  the  defendant  Moses  H.  Acken,  re- 
citing as  Its  consideration  the  payment  of 
$1,000  to  Pauline  K.  Radley,  and  conveying 
to  Acken  In  fee  the  premises  in  question,  and 
further  stating:  "The  object  of  this  convey- 
ance being  to  place  the  legal  title  of  the 
premises  above  described  in  Moses  H.  Acken, 
as  trustee  for  Alfred  N.  Radley,  his  heirs  or 
assigns,  free  and  clear  of  the  dower  and 
right  of  dower  of  the  said  Pauline  K.  Rad- 
ley, she  having  by  these  presents,  for  the  con- 
sideration above  expressed  of  $1,000,  the  re- 
ceipt whereof  is  hereby  acknowledged,  sold, 
assigned,  transferred  and  released  all  her 
dower  and  right  of  dower  in  and  to  the  land 
above  described."  All  estate,  right,  and  de- 
mand of  the  parties  of  the  first  part,  as  well 
in  law  as  in  equity,  was  also  conveyed  to 
Acken,  his  heirs,  and  assigns  forever,  "in 
trust  nevertheless  and  for  the  benefit  of  A1-. 
fred  N.  Radley,  his  heirs,  executors,  adminis- 
trators and  assigns."  This  deed  was  dated 
November  14,  1901,  and  before  its  execution 
seems  to  have  been  submitted  to  the  counsel 
of  complainant.  On  Its  execution  and  ac- 
knowledgment on  the  18th,  Mr.  Harris,  the 
commissioner  of  deeds  who  took  the  ac- 
knowledgment, received  from  the  husband 
$1,000  and  paid  It  over  to  the  wife,  as  the 
consideration  for  the  deed.  Subsequently, 
and  on  November  20,  1001,  Acken  executed 
and  acknowledged  a  declaration  of  trust,  re- 
citing the  conveyance  to  him  and  declaring 
that  he  held  and  would  continue  to  bold 
the  premises  "In  trust  only,  for  the  use  and 
benefit  of  the  said  Alfred  N.  Radley,  his  heirs 
and  assigns,  free  and  clear  of  the  right  of 
dower  of  the  said  Pauline  K.  Radley,"  to 
whom  the  consideration  named  in  the  deed 


was  paid  by  Alfred  N.  Radley  for  the 
release  of  her  dower  In  said  premises,  and, 
for  himself  and  his  heirs,  he  further  coven- 
anted to  "convey  said  premises  or  any  part 
thereof  by  good  and  sufficient  deed  to  the  said 
Alfred  N.  Radley,  or  to  his  heirs  and  as- 
signs whenever  and  aa  soon  as  I  or  they 
shall  be  thereunto  requested  in  writing,  free 
of  dower  and  clear  and  discharged  of  and 
from  all  and  every  incumbrance  thereon  by 
me  or  my  heirs." 

The  validity  of  the  transaction  as  a  post- 
nuptial settlement  on  the  wife,  in  lieu  of 
dower,  which  a  cour%of  equity  would  enforce 
as  properly  executed  and  reasonable,  is  not 
expressly  Involved  on  the  pleadings  in  this 
case.  The  wife  has  not  attacked  the  con- 
veyance as  unreasonable  or  improvidently 
made;  nor,  on  the  other  hand,  have  the  heirs 
alleged  or  proved  that  It  was  a  reasonable 
settlement;  at  the  hearing  each  party  urges 
that  the  burden  of  attacking  or  supporting 
the  release  as  a  settlement  is  upon  the  other, 
and  for  the  purposes  of  the  present  suit  each 
party  stands  on  the  deed  alone.  The  only 
direct  issue  here  between  the  parties  is  there- 
fore tbe  effect  of  the  wife's  conveyance  as  a 
conveyance  which  is  a  bar  to  her  dower,  both 
at  law  and  in  equity,  so  long  as  it  stands 
unlmpeached.  The  dower  act  (2  Gen.  St.  p. 
1275,  {  1)  provides:  "That  the  widow,  wheth- 
er alien  or  not,  of  any  person  dying  intes- 
tate or  otherwise,  shall  be  endowed  for  the 
term  of  her  natural  life  of  the  one  equal 
third  part  of  all  the  lands,  tenements  and 
other  real  estate  whereof  her  husband,  or 
any  other  to  his  use,  was  seized  of  an  estate 
of  inheritance,  at  any  time  during  the  cover- 
ture, to  which  she  shall  not  have  relinquish- 
ed or  released  her  right  of  dower  by  deed  ex- 
ecuted and  acknowledged  In  the  manner  pre- 
scribed at  law  for  that  purpose." 

The  wife  h&s  in  this  case  released  her  right 
of  dower  by  deed  duly  executed,  but  the  ques- 
tion arises  whether  this  deed  to  Acken  op- 
erated to  release  her  right  of  dower  in  the 
equitable  estate  of  her  husband,  which  was 
created  by  the  deed  itself.  As  to  dower  in 
equitable  estates,  under  our  statute,  it  was 
held  by  the  Supreme  Court  in  Xeo  v.  Mereer- 
eau  (1842)  18  N.  J.  Law.  387,  that  the  effect 
of  the  statute  in  extending  dower  to  lands, 
whereof  any  other  person  was  seised  to  the 
husband's  use,  was  to  give  the  wife  an  es- 
tate in  dower.  In  all  cases  in  which,  during 
the  coverture,  a  third  person  was  seised  to 
the  use  of  the  husband,  under  such  circum- 
stances as  in  equity  entitled  the  husband,  or 
his  heirs,  to  a  conveyance  of  the  legal  estate 
and  actual  seisin  and  possession  of  the  lands. 
It  was  not  thought  or  decided  by  the  majority 
of  the  court  (Homblower,  C.  J.,  White  &  El- 
mer, JJ.  concurring)  that  dower  in  all  trust 
estates  was  created  (pages  391,  etc.)  although 
Nevlus  J.  (page  402)  thought  it  applied  to  es- 
tates held  in  trust,  and  this  general  scope 
seems  to  have  been  given  to  the  statute  by 
Mr.  Justice  Depue  In  Oushing  v.  Blake  (Err. 
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A  App.  1879)  80  N.  J.  Bq.  689,  695.  In  Teo 
T.  Hercereaa  the  widow  was  held  entitled  to 
dower  In  lands  conveyed  to  a  third  person 
"In  tmst,  to  and  for  the  use  of  the  husband 
and  his  heirs,"  and  as  to  which  the  grantee 
six  months  subsequently  executed  a  declara- 
tion of  tmst  to  the  husband,  covenanting  "to 
4X>nvey  the  premises  to  him,  his  heirs,  and 
assigns  at  any  time  thereafter."  Under  this 
decision,  the  effect  of  the  deed  to  Acken,  In 
trust  for  the  husband  and  bis  heirs,  was  to 
create  at  once,  and  by  the  deed  itself  as  soon 
as  it  took  effect  at  all,  an  equitable  estate  in 
fee  In  tbe  husband,  and  the  question  for  de- 
cision therefore  is  whither  the  release  of 
dower  given  in  the  deed  creating  this  trust 
estate  operated  on  this  equitable  estate  of 
Badley  which  was  the  result  of  the  deed. 
Had  the  deed  simply  conveyed  the  legal  es- 
tate in  fee  to  Acken,  without  declaring  or 
raising  a  trust,  and  had  the  equitable  estate 
In  Radley  arisen  by  a  subsequent  conveyance 
to  blm,  or  by  a  declaration  of  trust  creating 
a  merely  passive  trust,  then  clearly  the  re- 
lease of  dower  in  the  lands  made  by  the  pre- 
vious deed  would  not  reach  to  or  affect  the 
right  to  dower  In  the  equitable  estate  arising 
in  tbe  husband  subsequently  to  the  deed.  In 
such  case  the  wife,  notwithstanding  the  re- 
lease to  Acken,  would  be  entitled  to  dower, 
because  of  the  subsequent  seisin  of  an  es- 
tate to  tbe  use  of  her  husband.  Just  as  she 
would  have  been  entitled  to  dower  under  a 
deed  subsequently  conveying  the  legal  title 
of  tbe  premises  to  her  husband.  But  as  tbe 
wife  might,  under  the  statute,  by  a  sub- 
sequent deed  duly  executed,  have  released 
her  right  of  dower  in  this  subsequently  ac- 
quired equitable  or  legal  estate,  the  ques- 
tion la  whether  this  deed  is  in  fact  opera- 
tive as  releasing  the  wife's  dower,  not  only 
in  the  legal  estate,  which  tbe  deed  expressly 
conveys,  but  also  the  dower  in  the  equitable 
estate,  which  is  created  In  the  husband  by 
the  deed  itself,  which  dower  In  tbe  equitable 
estate  arose  by  operation  of  law,  on  the  deed 
taking  effect  That  the  parties  Intended  the 
deed  so  to  operate  appears  from  the. express 
declaration  of  the  object  of  the  conveyance, 
taken  in  connection  with  the  express  convey- 
ance "in  trust"  Taking  the  whole  convey- 
ance, tbe  object  was  to  convey  to  Acken  the 
legal  title  to  be  held  in  trust  for  Radley,  free 
and  clear  of  dower  and  right  of  dower  of 
Mrs.  Radley,  In  the  lands;  the  trust  so  far 
as  it  was  created  by  tbe  deed  itself,  being  a 
merely  passive  trust  to  hold  the  lands.  But 
tbe  case  cannot  be  settled  merely  as  a  ques- 
tion of  Intention  of  tbe  parties.  It  is  a  ques- 
tion as  to  the  operation  and  legal  effect  of  the 
deed,  and  whether  this  Intention  was  carried 
into  effect  by  the  deed,  or  whether  the  deed  so 
tar  as  tbe  dower  in  tbe  equitable  estate  of  the 
husband  created  thereby  is  concerned.  Is  not 
Ineffective  as  a  release  of  an  estate,  and  Is  not 
merely  an  equitable  agreement  in  reference 
to  it  wblcb  may  or  may  not  be  carried  Into 
effect  as  a  postnuptial  settlement    In  other 


words,  the  question  Is:  Did  tbe  release  of 
dower  in  the  equitable  estate  created  by  the 
deed  have  the  operation  of  an  executed  con- 
veyance of  the  estate  in  dower,  or  has  it  as 
to  this,  only  the  effect  of  an  executory  con- 
tract? 

Treating  the  case  as  one  merely  of  the 
construction  of  the  operation  and  effect  of 
this  deed  on  the  equitable  estate  thereby 
created,  I  think  the  deed  must  be  held  not 
to  operate  as  a  conveyance  or  release,  of  the 
dower  In  the  equitable  estate.  The  reason  is 
that  this  right  of  dower  in  tbe  equitable  estate 
arose  In  tbe  wife  by  operation  of  law,  as 
soon  as  the  trust  deed  was  executed  and 
an  equitable  estate  In  tbe  husband  was 
created,  and  as  an  incident  created  by  law 
in  such  equitable  estate,  and  the  parties 
could  not  by  their  deeds  or  declarations 
prevent  the  operation  of  the  rules  of  law 
relating  to  the  creation  or  vesting  of  estate, 
or  the  incidents  of  such  estates.  Tbe  wife 
might  agree  that  the  deed  should  bar  her 
against  any  future  claim  to  dower  in  the 
equitable  estate,  and  such  agreement  might 
be  enforced,  and  tbe  conveyance  may  be 
treated  in  equity  as  sufficient  evidence  of 
such  an  agreement;  but  her  mere  release  of 
dower  to  the  grantee  in  tmst  did  not  of  it- 
self release  or  pass  the  right  of  down 
in  the  trust  estate  which  arose  by  the  deed. 
The  wife  was  not  a  party  to  the  subsequent 
declaration  of  trust,  and  her  rights  to  dower 
depend  therefore  on  the  construction  of  tbe 
deed  to  Acken,  the  trustee.  This  deed  creat- 
ed a  purely  passive  trust  In  the  grantee  "for 
the  benefit  of  Radley.  his  heirs,  executors,  ad- 
ministrators and  assigns."  By  the  subse- 
quent declaration  of  trust  to  which  only 
the  trustee  and  Radley  were  parties,  the 
trustee  covenanted  to  convey  the  premises 
to  Radley,  or  to  bis  heirs  and  assigns,  upon 
request  In  writing,  free  of  dower  of  the  wife, 
and  it  may  be  that  by  this  covenant  an  active 
trust  was  created  In  favor  of  tbe  heirs  of 
Radley.  If  an  active  trust  in  favor  of 
the  husband  or  bis  heirs  bad  been  created 
by  the  deed  Itself,  a  different  situation  might 
perhaps  have  resulted,  for  the  decisions  do 
not  seem  to  go  to  the  extent  of  giving  the 
wife  dower  In  equitable  estates,  where 
the  trusts  are  active,  as  distinguished  from 
merely  passive  trusts,  where  the  grantee's  , 
sole  trust  is  to  bold  the  legal  title  for  tbe 
benefit  of  the  husband.  But  the  trust  estate, 
so  far  as  created  by  this  deed  of  the  wife, 
was  only  such  purely  passive  trust  to  bold 
the  title  for  the  husband  and  his  heirs.  And 
as  the  trust  to  convey  on  request  In  writing 
was  one  subsequently  created  by  a  declara- 
tion of  trust  to  which  the  wife  was  not  a 
party,  she  cannot  be  affected  by  it  and  the 
question  whether  this  declaration  did  create 
an  active  trust  Is  not  material  in  tbe  present 
case,  and  I  do  not  decide  it  Under  the 
pleadings  and  proofs  as  they  now  stand,  the 
deed  cannot  be  considered  as  In  itself  a  bar 
to  dower,  nor  can  it  be  considered  as  being 
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a  postnuptial  settlement  which  should  be 
enforced  to  bar  the  dower,  for  the  reason 
that,  such  agreement  being  executory  In  Its 
operation,  defendants  must  show  that  it  Is 
a  reasonable  and  proper  settlement.  The 
burden  Is  upon  them  to  allege  and  prove  this 
defense,  and  it  has  neither  been  set  up  nor 
proved.  Ireland  v.  Ireland  (1887)  43  N.  J.  Eq. 
311,  12  Att.  184. 

As  the  case  now  stands,  complainant  la 
entitled  to  a  decrecL 


OOMMONWBALTH  T.  FISHER. 

(Supreme  Court  of  Pennsylvania.    Oct  9, 
1905.) 

1.  STATDTKB— TlTia  OF  Aor— CONSTITTTTIONAX. 

Law. 
Act  April  23,  1903  (P.  L.  274),  entitled 
"An  act  defining  the  powers  of  the  several 
courts  of  quarter  sessions  of  the  peace,  with 
reference  to  the  care  and  control  of  dependent, 
neglected.  Incorrigible  and  delinquent  children 
under  the  age  of  16  years,"  and  providing  for 
the  means  in  which  such  power  may  be  exer- 
cised, contains  only  one  subject,  sumciently  ex- 
pressed in  its  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  {{  133,  184.] 

2.  COUBTS— OONSTITCnOIIAX.    I1A.W— Obbatioii 
or  New  Cottbt. 

Act  April  23.  1903  (P.  L.  274),  defining 
the  powers  of  the  several  courts  of  quarter  ses- 
sions In  respect  to  incorrigible  children,  is  not 
unconstitutional  as  creating  a  new  court;  such 
court  being  already  an  ancient  existing  court 
and  not  simply  a  criminal  court  recoznized  by 
the  Constitution,  which  does  not  define  Its 
jurisdiction. 
8.  JuBT— Right  to  Jubt  Tsial. 

Act  April  23,  1903  (P.  L.  274),  relating  to 
the  care  and  control  of  dependent  and  incor- 
rigible children,  is  not  unconstitutional,  as 
denying  the  right  to  a  child  of  trial  bv  jury, 
as  such  child  is  not  tried  by  the  court  for  any 
offense,  and  the  act  is  operative  only  when 
there  is  to  be  no  trial:  the  purpose  of  the  act 
being  to  prevent  a  triaL 
4.  CoNsrrruTioNAL    Law  —  Class    Leqisla- 

TION. 

Act  April  23,  1903  (P.  U  274),  providing 
for  the  control  and  treatment  of  dependent  and 
delinquent  children,  is  not  unconstitutional  as 
class  legislation. 

Appeal  from  Superior  Court 

Frank  Fisher  was  committed  to  the  Honae 
of  Refuge,  and  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  EL- 
KIN,  JJ. 

John  H.  Fow,  for  appellant  John  C.  Bell, 
Dist  Atty.,  and  Owen  J.  Roberts,  Asst  Dlst 
Atty.,  for  the  Commonwealth. 

BROWN,  J.  In  a  proceeding  conducted  In 
the  court  of  quarter  sessions  of  the  county 
of  Philadelphia  under  the  provisions  of  the 
act  of  April  23,  1903  (P.  L.  274),  Frank  Fish- 
er, the  appellant,  was  committed  by  that 
court  to  the  House  of  Refuge.  From  the 
order  so  committing  blm  an  appeal  was  tak- 
en to  the  superior  court,  -which  affirmed  it 
Commonwealth  v.  Fisher,  27  Pa.  Super.  Ot 


17S.  The  constitutionality  of  the  aot  of 
1903  was  the  sole  question  before  the  court 
in  that  case,  and  Is  renewed  here.  The  ob- 
jections of  the  appellant  to  the  constitution- 
ality of  the  act,  as  presented  by  counsel, 
are:  (a)  Under  Its  provisions  the  defend- 
ant was  not  taken  into  court  by  due  process 
of  law.  (b)  He  was  denied  his  right  of  trial 
before  a  jury  on  the  charge  of  the  felony 
for  which  he  had  been  arrested,  (c)  The 
tribunal  before  which  he  appeared,  and 
which  heard  the  case  and  committed  him  to 
the  House  of  Refuge,  was  an  unconstitution- 
al body,  and  withont  jurisdiction,  (d)  The 
act  provides  different  punishments  for  the 
same  oftense  by  a  classlflcation  of  individuals 
according  to  age.  (e)  The  act  contains  more 
subjects  than  one,  some  of  which  are  not  ex- 
pressed in  the  title.  In  considering  tliese 
objections,  the  order  In  which  they  are  made 
will  not  be  followed. 

The  act  is  entitled  "An  act  defining  the 
powers  of  the  several  courts  of  quarter  ses- 
sions of  the  peace,  within  this  common- 
wealth, with  reference  to  the  care,  treatment 
and  control  of  dependent  neglected,  incorrigi- 
ble and  delinquent  children,  under  the  age 
of  16  years,  and  providing  for  the  means  in 
which  such  iwwer  may  be  exercised."  By 
this  title  notice  of  the  purpose  of  the  act 
is  distinctly  given.  It  Is  a  single  one.  It  is 
to  define  what  powers  the  state,  as  the  gen- 
eral guardian  of  all  of  Its  children,  commits 
to  the  several  courts  of  quarter  sessions  in 
exercising  special  guardianship  over  chil- 
dren under  the  age  of  16  years  needing  the 
substitution  of  its  guardianship  for  that 
of  parents  or  others.  This  purpose  is  ex- 
pressed In  the  title  in  as  few  words  as  are 
consistent  with  clearness.  No  one,  from 
reading  the  title,  can  possible  misunderstand 
the  purpose  of  the  act  that  follows,  and 
article  3,  {  3,  of  the  Constitution  Is  not  of- 
fended, if.  In  passing  to  the  body  of  the  act 
nothing  Is  there  found  but  this  one  single 
purpose.  The  preamble  to  It  is  a  recital  that 
as  the  welfare  of  the  state  requires  that 
children  should  be  guarded  from  association 
and  contact  with  crime  and  criminals,  and 
as  those  who,  from  want  of  proper  parental 
care  or  guardianship,  may  become  liable 
to  penalties  which  ought  not  to  be  Imposed 
upon  them.  It  la  Important  that  the  powers 
of  the  court,  in  respect  to  the  care,  treat- 
ment, and  control  of  dependent,  neglected, 
delinquent,  and  incorrigible  children,  should 
be  clearly  distinguished  from  those  exercised 
by  it  In  the  administration  of  the  criminal 
law.  After  defining  the  powers  of  the  court 
the  act  proceeds  to  direct  how  they  are  to 
be  exercised  in  giving  effect  to  Its  purpose. 
Nothing  in  the  first  nine  sections  can  be  read 
as  relating  or  germane  to  any  other  purpose 
than  the  one  named;  and  there  can  be  no 
surer  test  than  this  of  compliance  with  the 
constitutional  requirement  of  the  singleness 
of  puriMse  of  an  act  of  assembly. 
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The  objectioii  that  '^e  act  offends  against 
a  constitutional  proTlslon  in  creating,  by  its 
terms,  different  punishments  for  tbe  same 
offense  by  a  classification  of  tadiTiduals," 
overlooks  tbe  fact,  bereafter  to  be  noticed, 
that  It  is  not  for  tbe  punishment  of  offenders 
but  for  tbe  salvation  of  children,  and  points 
out  the  way  by  which  tbe  state  nndertakesr 
to  sare,  not  particular  children  of  a  special 
class,  but  all  children  under  a  certain  age, 
whose  salvation  may  become  tbe  duty  of 
tbe  state,  in  tbe  absence  of  proper  parental 
care  or  disregard  of  It  by  wayward  children. 
No  child  under  tbe  age  of  16  years  Is  ex- 
cluded from  its  beneficent  provisions.  Its 
protecting  arm  is  for  all  who  have  not  at- 
tained that  age  and  who  may  need  Its  pro- 
tection. It  la  for  all  children  of  tbe  same 
class.  That  minors  may  be  classified  for 
their  best  interests  and  tbe  public  welfare> 
has  never  been  questioned  in  the  legislation 
relating  to  them.  TTnder  the  act  of  1887, 
tbe  classification  of  females  under  16  years 
of  age  means  felonious  rape,  with  its  severe 
penalties  for  what  may  be  done  one  day, 
thougb  on  the  next  it  remains  simple  forni- 
cation, to  be  expiated  by  a  mere  fine.  Other 
acts  forbid  tbe  employment  of  minors  under 
12  years  of  age  in  mills ;  of  any  boy  under  14, 
or  any  female,  in  anthracite  coal  mines;  of 
minors  under  14  in  and  about  elevators;  of 
a  boy  under  12,  or  any  female,  in  bituminous 
coal  mines.  Others  make  it  a  misdemeanor 
to  famish  intoxicating  drinks,  by  sale,  gift, 
or  otherwise,  to  one  under  21,  and  forbid  tbe 
admission  of  any  minor  Into  certain  places 
-of  amusement.  Such  classification  Is  not 
prohibited  by  tbe  Constitution,  and  what 
has  not  been  therein  prohibited  the  Legis- 
lature may  enact  Shortly  after  tbe  adoption 
of  our  present  Oonstitutlon,  we  said.  In  the 
leading  case  Wheeler  r.  Tbe  Olty  of  Phila- 
delpbla,  77  Pa.  S38:  "In  like  manner  other 
snbJectB,  trades,  occupations,  and  profes- 
sions may  be  classified;  and  not  only  things, 
bnt  persons,  may  be  so  divided.  The  genns 
homo  is  a  subject  within  tbe  meaning  of 
the  Constitution.  Will  it  be  contended  that 
as  to  this  there  can  be  no  classification? 
No  laws  affecting  the  personal  and  property 
rights  of  minors  as  distinguished  from 
4idnlts?  Or  of  males  as  distinguished  from 
females?  Or,  In  tbe  case  of  tbe  latter,  no 
distinction  between  a  feme  covert  and  a 
single  woman?  What  becomes  of  all  oUr 
legislation  In  regard  to  the  rights  of  marrlM 
women.  If  there  can  be  no  classification? 
And  where  is  the  power  to  provide  any  future 
-safeguards  for  their  separate  estate?  These 
Ulnstratlons  might  be  multiplied  indefinitely, 
were  It  necessary." 

No  new  court  is  created  by  the  act  under 
consideration.  In  its  title  it  Is  called  an 
act  to  define  the  powers  of  an  already  ex- 
iBttng  and  ancient  court  In  caring  for  tbe 
neglected  or  unfortunate  children  of  tbe 
-commonwealth,  and  In  defining  the  powers 


to  be  exercised  by  that  coort  In  connection 
with  these  children,  recognized  by  tbe  state 
as  its  wards  requiring  Its  care  and  protec- 
tion, Jurisdiction  Is  conferred  upon  that 
court  as  tbe  appropriate  one,  and  not  upon 
a  new  one  created  by  the  act  Tbe  court  of 
quarter  sessions  is  not  simply  a  criminal 
court  Tbe  Constitution  recognizes  it  but 
says  nothing  as  to  its  Jurisdiction.  Its  ex- 
istence antedates  onr  colonial  times,  and  by 
tbe  common  law  and  statutes,  both  here  and 
In  England,  it  has  for  generations  been  a 
court  of  broad  general  police  powers  in  no 
way  connected  with  its  criminal  Jurisdiction. 
Innumerable  statutes  upon  our  own  books 
during  tbe  last  two  centuries  attest  this. 
With  its  Jurisdiction  unrestricted  by  the 
Constitution,  it  is  for  tbe  Legislature  to  de- 
clare what  shall  be  exercised  by  It  as  a  gener- 
al police  court;  and,  instead  of  creating  a 
distinctively  new  court,  tbe  act  of  1908  does 
nothing  more  than  confer  additional  powers 
upon  tbe  old  court  and  clearly  define  them. 
On  this  point  nothing  can  be  profitably  ad- 
ded to  tbe  following  from  tbe  opinion  of  tbe 
superior  court:  "No  new  court  Is  created, 
and  the  ancient  court  of  quarts  sessions, 
which  Is  older  than  all  tbe  Constitutions  of 
Pennsylvania,  is  given  thereby  not  cheater, 
bnt  different  powers  from  those  previously 
exercised.  The  court  of  quarter  sessions  baa 
for  many  years  exercised  Jurisdiction  over 
tbe  settlement  of  paupers,  over  tbe  relation 
of  a  man  to  his  wife  and  Children  in  deser- 
tion cases,  in  surety  of  tbe  peace  cases,  in 
tbe  granting  of  liquor  licenses,  and  In  very 
many  of  tbe  ways  in  which  the  public  wel- 
fare is  involved,  where  there  is  neither  In- 
dictment nor  trial  by  Jury.  It  might  as  well 
be  said  that  the  court  of  quarter  sessions 
is  not  a  court  of  quarter  sessions,  'because 
it  keeps  a  separate  road  docket,  or,  for  con- 
venience, a  separate  docket  for  desertion 
cases,  or  appoints  days  in  which  it  will  bear 
a  certain  class  of  cases,  or,  as  it  is  said  in 
popular  parlance,  will  hold  a  'license  court' 
In  tbe  latter  class  of  cases,  where  there  is 
more  than  one  court  of  common  pleas  within 
a  county,  it  is  usual  for  the  courts  themselves 
to  desigrnate  tbe  judges  who  shall  bold  what 
Is  knovni  as  tbe  'license  court'  It  has  never 
been  claimed,  so  far  as  we  know — certainly 
not  snocessfully  claimed — ^tbat  such  desig- 
nation was  in  any  sense  unconstitutional,  or 
that  because  of  tbe  designation,  a  separate 
court  was  created.  It  is  no  more  so  In  the 
case  under  consideration  than  in  any  of  tbe 
cases  spoken  of  above."  It  is  a  mere  con- 
venient designation  of  tbe  court  of  quarter 
sessions  to  call  It  when  caring  for  children, 
a  'juvenile  court';  but  no  such  court  as  an 
independent  tribunal,  Is  created.  It  Is  still 
the  court  of  quarter  sessions  before  which 
tbe  proceedings  are  conducted,  and  tbongb 
that  court  In  so  conducting  them,  is  to  be 
known  as  the  'Juvenile  court'  the  records 
are  still  those  of  the  court  of  quarter  ses- 
sions. 
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In  pressing  the  objection  that  the  appellant 
was  not  taken  into  custody  by  due  process  of 
law,  the  assumption,  running  through  the 
entire  argument  of  the  appellant,  is  continued 
that  the  proceedings  of  the  act  of  1903  are 
of  a  criminal  nature  for  the  punishment  of 
offenders  for  crimes  committed,  and  that  the 
appellant  was  so  punished.  But  he  was 
not,  and  he  could  not  bare  been  without  due 
process  of  law ;  for  the  constitutional  guaran- 
ty is  that  no  one  charged  with  a  criminal 
offense  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  To 
save  a  child  from  becoming  a  criminal,  or 
from  continuing  In  a  career  of  crime,  to 
end  In  maturer  years  in  public  punishment 
and  disgrace,  the  Legislature  surely  may 
provide  for  the  salvation  of  such  a  child,  if 
its  parents  or  guardian  be  unable  or  un- 
willing to  do  so,  by  bringing  It  Into  one  of 
the  courts  of  the  state  without  any  process  at 
all,  for  the  purpose  of  subjecting  it  to  the 
state's  guardianship  and  protection.  The 
natural  parent  needs  no  process  to  tempo- 
rarily deprive  his  child  of  its  liberty  by  con- 
fining It  in  his  own  home,  to  save  it  and  to 
shield  It  from  the  consequences  of  persistence 
In  a  career  of  waywardness;  nor  is  the 
state,  when  compell^  as  parens  patriae,  to 
take  the  place  of  the  father  for  the  same 
purpose,  required  to  adopt  any  process  as  a 
means  of  placing  its  hands  upon  the  child 
to  lead  It  into  one  of  its  courts.  When  the 
child  gets  there,  and  the  court,  with  the 
power  to  save  it,  determines  on  its  salvation, 
and  not  Its  punishment,  it  is  immaterial  how 
it  got  there.  The  act  simply  provides  how 
children  who  ought  to  be  saved  may  reach 
the  court  to  be  saved.  If  experience  should 
show  that  there  ought  to  be  other  ways  for 
it  to  get  there,  the  Legislature  can,  and  un- 
doubtedly will,  adopt  them,  and  they  will 
never  be  regarded  as  undue  processes  for  de- 
priving a  child  of  its  liberty  or  property  as  a 
penalty  for  crime  committed. 

The  last  reason  to  be  noticed  why  the  act 
should  be  declared  unconstitutional  Is  diat  it 
denies  the  appellant  a  trial  by  jury.  Here 
again  is  the  fallacy  that  he  was  tried  by  the 
court  for  any  offense.  "The  right  of  trial 
by  jury  shall  remain  inviolate,"  are  the  words 
of  the  Bin  of  Rights,  and  no  act  of  the  Legis- 
lature can  deny  this  right  to  any  citizen, 
young  or  old,  minor  or  adult,  if  he  is  to  be 
tried  for  a  crime  against  the  commonwealth. 
But  there  was  no  trial  for  any  crime  here,  and 
the  act  Is  operative  only  when  there  is  to  be 
no  trial.  The  very  purpose  of  the  act  is  to 
prevent  a  trial,  though,  if  the  welfare  of  the 
public  require  that  the  minor  should  be 
tried,  power  to  try  it  is  not  taken  away  from 
the  court  of  quarter  sessions;  for  the  eleventh 
section  expressly  provides  that  nothing  in  the 
preceding  sections  "shall  be  in  derogation  of 
the  powers  of  the  courts  of  quarter  sessions 
and  oyer  and  terminer  to  try,  upon  an  indict- 
ment, any  delinquent  child,  who,  in  due ' 
'•ourse,  may  be  brought  to  trial"    This  sec- 


tion was  entirely  nnnecesBaiy,  for  without  it 
a  delinquent  child  can  be  tried  only  by  a  jury 
for  a  crime  charged;  but,  as  already  stated, 
the  act  is  not  for  the  trial  of  a  child  charged 
with  a  crime,  byt  is-  mercifully  to  save  it 
from  such  an  ordeal,  with,  the  prison  or  peni- 
tentiary in  its  wake,  if  the  child's  own  good 
and  the  best  interests  of  the  state  justify 
such  salvation.  Whether  the  child  deserves 
to  be  saved  by  the  state  is  no  piore  a  question 
for  a  jury  than  whether  the  father,  if  able  to 
save  it,  ought  to  save  it  If  the  latter  ought 
to  save,  but  Is  powerless  to  do  so,  the  former, 
by  the  act  of  1903,  undertakes  the  duty;  and 
the  Legislature,  in  directing  how  that  duty  is 
to  be  performed  in  a  proper  case,  denies  the 
child  no  right  of  a  tr'al  by  a  jury,  for  the 
simple  reason  that  by  the  act  it  Is  not  to  be 
tried  for  anything.  The  court  passes  upMi 
nothing  but  the  propriety  of  an  effort  to  save 
it,  and,  if  a  worthy  subject  for  an  effort  of 
salvation,  that  effort  Is  made  in  the  way 
directed  by  the  act  The  act  is -but  an  ex^- 
cise  by  the  state  of  its  supreme  power  over 
the  welfare  of  its  children,  a  power  under 
which  it  can  take  a  child  from  Its  father  and 
let  it  go  where  it  will,  without  committing  It 
to  any  guardianship  or  any  Institution,  If  the 
welfare  of  the  child,  taking  Its  age  into  con- 
sideration, can  be  thus  best  promoted.  "The 
true  rule  is  that  the  court  are  to  judge  upon 
the  circumstances  of  the  particular  case,  and 
to  give  their  directions  accordingly.*"  This 
was  said  in  habeas  corpus  proceedings  In  Rex 
V.  Sir  Francis  Blake  Delaval  et  al.,  3  Burr.  1434, 
by  Lord  Mansfield,  in  discharging  Anne  Cat- 
ley,  a  minor.  And  he  further  said:  "In  the 
present  case  there  is  no  reason  for  the  court 
to  deliver  her  to  her  father.  She  has  sworn 
to  have  received  111  usage  from  him  before 
she  was  at  all  put  out  apprentice';  and,  whilst 
she  was  with  Bates,  her  master.  It  appears 
that  her  father  seldom  or  never  came  near 
her,  or  ever  gave  her  either  advice  or  repri- 
mand. It  is  even  suspicious  *whether  the 
father  and  mother  were  not  parties  to  the 
conspiracy,'  and  whether  the  father  does  not 
carry  on  this  prosecution  in  hopes  of  extort- 
ing money  from  the  defendants.  Let  the  girl, 
therefore,  be  discharged  from  all  restraint, 
and  be  at  liberty  to  go  where  she  will." 

By  the  act  of  April  10.  1835  (P.  L.  133), 
which  is  a  supplement  to  the  act  establishing 
the  House  of  Refuge,  authority  was  given  to 
an  alderman  or  justice  of  the  peace,  on  com- 
plaint of  a  parent  or  guardian,  to  commit  to 
that  Institution  an  Incorrigible  or  vicious  fe- 
male under  the  age  of  18  years.  Mary  Ann 
Cronse  was  committed  to  the  institution  by 
Morton  McMIchael,  a  justice  of  the  peace  of 
the  county  of  Philadelphia,  and  In  remanding 
her  to  the  institution,  In  proceedings  on  a 
writ  of  habeas  corpus  for  her  discharge,  on 
the  ground  that  the  act  authorizing  her  com- 
mitment was  unconstitutional,  as  she  had  not 
had  a  trial  by  a  jury,  this  court  with  Gibson 
as  Its  Chief  Justice,  said  in  a  per  curiam: 
"The  object  of  the  charity  is  reformation,  by 
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training  its  Inmates  to  Industry,  by  imbuing 
tbeir  minds  with  principles  of  morality  and 
religion,  by  furnishing  them  with  means  to 
earn  a  living,  and,  above  all,  by  separating 
tbem  from  the  corrupting  Influence  of  im- 
proper associates.  To  this  end  may  not  the 
natural  parents,  when  unequal  to  the  task 
of  education,  or  unworthy  of  it,  be  superseded 
by  the  parens  patrlse,  or  common  guardian 
of  the  commtmity?  It  is  to  be  remembered 
that  the  public  has  a  paramount  interest  in 
the  virtue  and  knowledge  of  its  members,  and 
tbat,  of  strict  right,  the  business  of  education 
belongs  to  it  That  parents  are  ordinarily  in- 
tmsted  with  it  is  because  it  can  seldom  be 
put  Into  better  hands;  but,  where  they  are 
Incompetent  or  corrupt  what  is  there  to  pre- 
vent the  public  from  withdrawing  their  fac- 
ulties, held,  as  they  obviously  are,  at  its  suf- 
ferance? The  right  of  parental  control  is  a 
natural,  but  not  an  unalienable,  one.  It  is  not 
excepted  by  the  Declaration  of  Rights  out  of 
the  subjects  of  ordinary  l^slatlon;  and  it 
consequently  remains  subject  to  the  ordinary 
legislative  power,  which,  if  wantonly  or  tn- 
conreniently  used,  would  soon  be  constitu- 
tionally restricted,  but  the  competency  of 
which,  as  the  government  is  constituted,  can- 
not be  doubted.  As  to  abridgment  of  Inde- 
feasible rights  by  confinement  of  the  person, 
it  Is  no  more  than  what  Is  born,  to  a  greater 
or  less  extent.  In  every  school;  and  we  know 
of  no  natural  right  to  exemption  from  re- 
straints -which  conduce  to  an  infant's  wel- 
fare. Nor  is  there  a  doubt  of  the  propriety 
of  their  application  in  the  particular  instance. 
The  infant  has  been  snatched  from  a  course 
which  must  have  ended  in  confirmed  de- 
pravity; and  not  only  is  the  restraint  of  her 
person  lawful,  but  it  would  be  an  act  of  ex- 
treme craelty  to  release  her  from  It"  Ex 
parte  Crouse,  4  Whart.  9. 

Appellate  courts  of  other  states  have  ex- 
pressed tbis  same  view.  Among  the  cases 
which  might  be  cited  is  Wisconsin  Industrial 
School  for  Girls  v.  Clark  County,  103  Wis. 
651,  79  N.  W.  422,  where  it  is  said:  "The 
power  to  place  children  under  proper  guardi- 
anship has  been  exercised  by  chancellors  and 
Jndges  exercising  chancery  powers  from  time 
Immemorial.  Said  Lord  Bedeedale,  in  1828, 
In  Wellesley  v.  Wellesley,  2  Bllgh  (N.  S.)  124, 
the  right  of  a  chancellor  to  exercise  such 
power  has  not  been  questioned  for  150  years. 
Such  a  proceeding  is  not  a  trial  for  an  offense 
requiring  a  common  law,  or  any  Jury.  It 
was  neyer  so  regarded  in  England,  nor  has  it 
been  in  this  country  in  but  few  instances, 
notably  cases  In  New  Hampshire  and  in 
People  ex  rel.  O'Connell  v.  Turner,  55  111. 
280,  8  Am.  Rep.  646.  Tbat  case  was  in 
effect  overruled  by  later  cases,  and  is  not 
now  considered  as  authority.  Petition  of 
Perrier,  103  111.  367,  43  Am.  Rep.  10;  McLean 
County  ▼•  Humphreys,  104  111.  378.  As  said. 
In  substaiice,  in  the  Ferrler  Case,  the  proceed- 
ing Is  not  one  according  to  the  course  of  the 
common  law,  in  which  the  right  of  trial  by 


Jury  Is  guarantied,  but  a  mere  statutory  pro- 
ceeding for  the  accomplishment  of  the  pro- 
tection of  the  helpless,  which  object  was  ac- 
complished before  the  Constitution  without 
the  enjoyment  of  a  Jury  trial.  There  is  no  re- 
straint upon  the  natural  liberty  of  children 
contemplated  by  such  a  law,  none  whatever, 
but  rather  the  placing  of  tbem  under  the 
natural  restraint,  so  far  as  practicable,  that 
should  be,  but  is  not,  exercised  by  parental 
authority.  It  is  the  mere  conferring  upon 
them  that  protection  to  which,  under  the  cir- 
cumstances, they  are  entitled  as  a  matter  of 
right.  It  is  for  their  welfare  and  that  of  the 
community  at  large.  The  design  is  not  pun- 
ishment, nor  the'  restraint  imprisonment,  any 
more  than  is  the  wholesome  restraint  which 
a  parent  exercises  over  his  child.  The  severi- 
ty in  either  case  must  necessarily  be  temper- 
ed to  meet  the  necessities  of  the  particular 
situation.  There  is  no  probability,  in  the 
proper  administration  of  the  law,  of  the 
child's  liberty  being  unduly  invaded.  Every 
statute  which  is  designed  to  give  protection, 
care,  and  training  to  children,  as  a  needed  sub- 
stitute for  parental  authority  and  perform- 
ance of  parental  duty,  is  but  a  recognlttnu 
of  the  duty  of  the  state,  as  the  legitimate 
guardian  and  protector  of  children  where 
other  guardianship  falls.  No  constitutional 
right  Is  violated,  but  one  of  the  most  impor- 
tant duties  which  organized  society  owes  to 
its  helpless  members  is  performed.  Just  In  the 
measure  that  the  law  is  framed  with  wisdom 
and  is  carefully  administered.  The  conclu- 
sions above  expressed  are  in  accordance  with 
adjudications  elsewhere,  with  but  very  few 
exceptions.  Roth  v.  House  of  Refuge,  31  Md. 
329;  Ex  parte  Crouse,  4  Whart.  9;  Tiedemon, 
Urn.  I  60;  Prescott  v.  State,  19  Ohio  St  184. 
2  Am.  Rep.  388;  People  ex  rel.  Van  Heck  v. 
New  York  Catholic  Protectory,  101  N.  Y.  195, 
4  N.  B.  177;  Cincinnati  House  of  Refuge  v. 
Ryan,  37  Ohio  St  197;  St  Mary's  Industrial 
School  T.  Brown,  45  Md.  310;  Famham  v. 
Pierce,  141  Mass.  203,  6  N.  B.  830,  55  Am. 
Rep.  452." 

None  of  the  objections  urged  against  the 
constitutionality  of  the  act  can  prevail.  The 
assignments  of  error  are  therefore  all  over- 
ruled, and  the  order  of  the  superior  court 
affirming  the  commitment  below,  is  affirmed. 


SAMPLE  et  al.  v.  CITY  OF  PITTSBURG 
et  al. 

(Supreme  Court  of  Pennsylvania.    June  22, 
1905.) 

1.  Statxjtks — Local  ob  Special  Laws. 

Act  April  20.  1905  (P.  L.  221),  providing 
that,  where  two  cities  are  contiguous  and  in  the 
same  county,  the  smaller  may  be  annexed  to 
the  larger,  and  describing  the  method  of  pro- 
cedure, IS  in  violation  of  Const  Art  3,  S  7,  subd. 

2,  providing  that  the  General  Assembly  shall 
not  pass  any  local  law  regulating  the  affairs  of 
cities,  where  the  only  two  cities  in  the  common- 
wealUt  that  are  "contiguous  and  in  the  same 
county"  are  the  cities  of  Pittsburg  and  Alie- 
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then;,  and  It  la  evident  that  the  act  waa  la- 
tended  to  legislate  locallr  for  them. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44, 
Statntea,  IS  79,  81,  101-105.] 
2.  IwJTJNCTioN — Bnx  BT  Citizens — ^Annxxa- 

TioiT  or  Cinxs. 

A  bill  in  eqnl^,  at  the  snit  of  dtisens  of 
Allegheny  City,  will  lie  to  restrain  the  city  of 
Pittsburg  and  its  municipal  officers  from  taking 
any  stnw  to  annex  the  city  of  Allegheny  to  the 
city  of  Pittsburg  under  the  nnconstitutional 
act  of  April  20,  1906  (P.  L.  221). 
8.   STATUTBa — ^LoOiX    IiAW — Eboulation    « 

Cities. 

Act  April  20.  1906  (P.  L.  221),  providing 
for  the  annexation  of  one  <dty  by  another,  is  a 
law  "regulating  the  affairs"  of  cities,  within 
Const  art  8,  f  7,  subd.  2,  prphibiting  the  pas- 
sage of  a  local  act  for  that  purpose. 

Potter,  J.,  dissenting. 

Bill  by  Thomas  Q.  Sample  and  others 
against  the  city  of  Pittsburg  and  others. 
Decree  for  plalntUfs. 

Argued  before  BilTCHELL,  O.  J.,  and 
DEAN,  FBIiL,  BBOWN,  MBSTBBZAT. 
POTTEB,  and  BIKIN,  JJ. 

WUUam  A.  Stone,  Harvey  Henderson,  and 
W.  a  Gill,  for  plaintiffs.  Wm.  B.  Bodgers 
and  T.  D.  Camahan,  for  defendants.  A.  Leo 
Well,  for  intervoiers. 

MBSTBBZAT,  J.  This  is  a  bill  filed  in 
tbis  court  by  the  plalntiftB,  who  are  citizens 
and  taxpayers  of  Allegheny  City,  to  restrain 
the  defendants,  the  city  of  Pittsburg  and 
William  B.  Hays,  mayor,  Janles  S.  Wight- 
man,  president  of  select  council,  and  B.  B. 
Ward,  president  of  common  council,  from 
taking  any  proceedings  to  annex  the  city 
of  Allegheny  to  the  city  of  Pittsburg  under 
the  provisions  of  an  act  of  assembly  com- 
monly known  as  the  "Cook  Law,"  entitled 
"An  act  providing  that  where  two  cities 
are  contiguous  and  In  the  same  county,  the 
,  smaller  may  be  annexed  to  the  larger,  pre- 
scribing the  method  of  proceeding  and  the 
effect  of  annecation,  providing  for  the  divi- 
sion of  such  enlarged  cities  into  wards,  for 
the  apportionment  of  common  council,  and 
for  the  Indebtedness  of  such  cities,"  ap- 
proved April  20,  1906  (P.  L.  221).  It  appears 
from  the  averments  of  the  bill  that  the  city 
of  Pittsburg,  through  its  mayor  and  coun- 
cils, has  Instituted  proceedings  in  the  court 
of  quarter  sessions  of  Allegheny  county  to 
have  the  city  of  Allegheny  annexed  to  the 
city  of  Pittsburg  under  this  act  of  assembly. 
The  bill  avers,  inter  alia,  that  the  two  cities 
are  cities  of  the  second  dass,  located  in 
Allegheny  county,  and  are  separated  from 
each  other  by  the  Allegheny  river  and  the 
Ohio  river,  both  navigable  streams;  "that 
the  said  two  cities  of  Pittsburg  and  Alle- 
gheny are  the  only  two  contiguous  cities 
in  the  state  of  Pennsylvania,  and  are  the 
only  two  cities  In  any  county  in  the  state 
that  are  contiguous;  that  there  Is  no  other 
locality  In  the  state  of  Pennsylvania  where 
there  are  two  cities  as  classified  under  the 
laws  of  Pennsylvania,  nor  Is  there  any  other 


locality  In  the  state  where  any  borough  or 
township  is  contiguous  to  a  city  that  can  be 
annexed  thereto  under  the  present  laws  of 
the  state  of  Pennsylvania,  except  by  a  ma- 
jority vote  of  the  electors  of  said  borough 
or  town,  as  provided  by  the  Constitution  of 
Pennsylvania;"  and  that  "the  Cook  law. 
under  which  the  defendants  are  proceeding. 
Is  unconstitutional,  because  prohibited  by 
article  8,  i  7,  subd.  2,  of  the  Constitution, 
which  provides  that  the  General  Assembly 
shall  not  pass  any  local  or  special  law 
regulating  the  affairs  of  counties,  cities, 
townships,  wards,  boroughs,  or  school  dis- 
tricts." It  is  further  averred  that  "the 
Cook  law  is  a  local  law,  because  its  pro-, 
visions  can  only  apply  to  one  locality,  name- 
ly, the  month  of  the  Allegheny  river,  where 
It  empties  Into  the  Ohio  river,  and  for  some 
distance  above  and  below  its  mouth;  that 
there  Is  no  other  locality  In  the  state  of 
Pennsylvania  to  which  the  Cook  law  can 
apply,  and  It  was  the  Intention  of  the  Leg- 
islature that  it  should  only  apply  to  this 
locality;  that  the  law  Is  special  and  class 
legislation,  and  Is  unconstitutional."  The 
defendants  filed  an  answer.  In  which  they 
denied  that  the  act  in  question  is  uncon- 
stitutional, and  aver.  Inter  alia,  as  follows: 
"It  may  be  that  the  cities  of  Pittsburg  and 
Allegheny  are  the  only  two  contiguous  cities 
of  the  state  situate  in  the  same  county; 
but  it  Is  submitted  that  the  time  is  not  far 
distant  when  contiguity  will  exist  as  to 
the  boundaries  of  other  cities  of  the  state, 
within  the  meaning  of  the  act  of  the  Gen- 
eral Assembly  approved  April  20,  A.  D.  1905, 

*  *  •  and  that  In  the  very  near  future 
the  city  of  Pittsburg  and  the  city  of  Hc- 
Keesport,  both  of  which  are  In  Allegheny 
county,  will  be  In  all  probability  contiguous." 

The  first  section  of  the  act  of  1906  pro- 
vides, inter  alia,  that  where  two  cities, 
situate  In  the  same  county,  are  or  may  be 
contiguous  to  each  other,  the  dty  having 
the  smaller  population,  as  shown  by  the  last 
preceding  United  States  census,  may  be  an- 
nexed to  the  city  having  the  larger  popula- 
tion, as  shown  by  the  said  census.  It  Is 
further  provided  In  this  section  that,  "for 
purposes  of  this  act,  cities  separated  I^  a 
stream,  river  or  highway  shall  be  Included 
under  the  term  'contiguous.'"  The  act. 
then.  In  several  sections  provides  In  detail 
the  proceedings  which  shall  be  taken  to 
carry  It  Into  effect  The  subject  of  this 
statute  Is  the  annexation  of  one  dty  to 
another,  and  It  requires  no  argument  to 
show,  and  we  understand  It  is  conceded,  that 
it  must  be  regulated  by  general  legislation. 
A  careful  consideration  of  the  act,  however, 
convinces  us  that  it  was  not  Intended  to  be 
general  in  its  operation  throughout  the  state, 
and  that  It  clearly  offends  against  section  7 
of  article  8  of  the  Constitution  of  1874, 
which  provides  that  "the  General  Assembly 
shall   not   pass   any  local   or   special    law 

*  *    *    regulating  the  affairs  of  counties. 
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cities,  townahlits,  wardB,  boroughs  or  school 
districts."  We  do  not  deem  It  necessary  to 
enter  Into  a  discussion  of  the  power  of  the 
General  Assembly  to  classify  cities  for  the 
purposes  of  legislation,  or  the  multitude  of 
cases  decided  by  this  court  on  the  subject 
We  are  concerned  here,  not  with  the  sub- 
ject of  classification  of  cities  and  whether 
the  Legislature,  In  enacting  the  statute  In 
question,  has  transgressed  the  Constitution 
In  that  respect,  but  simply  whether  the  act 
la  local  or  specRkl  legislation  In  contempla- 
tion of  the  constitutional  provision  prohibit- 
ing such  legislation. 

This  section  of  the  Constitution  has  fre- 
quently been  the  subject  of  Interpretation  by 
this  court  Commonwealth  v.  Fatten,  88  Pa. 
258.  involyed  the  constitutionality  of  an  act 
of  assembly  entitled  "An  act  to  provide  tor 
the  holding  of  courts  In  certain  dtles  of  this 
commonwealth."  The  act  required  that  In 
all  counties  containing  a  certain  population, 
and  having  a  dty  with  a  certain  popula- 
tion, situate  at  a  certain  distance  from  the 
county  seat  the  Judge  of  the  courts  of  the 
county  should  hold  a  session  of  court  in  such 
dty  after  every  regular  term  of  court  for  the 
county.  This  court  held  the  act  to  be  spedal 
legislation,  and  In  conflict  with  article  3,  S 
7.  of  the  Constitution.  The  trial  Judge  In 
that  case  found  that  Crawford  county  was 
the  only  county  to  which  the  act  could  apply 
at  that  time.  Mr.  Justice  Pazson,  delivering 
the  opinion,  says  (page  260):  "This  is  claasl- 
flcatlon  nu  mad.  Why  not  say  all  counties 
named  Crawford,  with  a  population  exceed- 
ing 00,000.  that  contain  a  dty  called  Titus- 
vllle,  with  a  population  of  over  8,000,  and 
situated  27  miles  from  the  county  seat?  Or 
all  comities  with  a  population  of  over  60,000, 
watered  by  a  certain  river  or  bounded  by  a 
certain  mountain?  There  can  be  no  proper 
olasslflcatlon  of  dtles  or  counties,  except  by 
population.  Tbe  moment  we  resort  to  geo- 
graphical dlstinctlonB  we  enter  the  domain 
of  spedal  legislation,  for  the  reason  that 
such  classification  operates  on  certain  dtles 
or  counties  to  the  perpetual  exclusion  of  all 
others.  •  •  •  That  Is  not  dasslflcatlon 
which  merely  designates  one  county  in  tbe 
commonwealth,  and  contains  no  provision  by 
which  any  other  county  may,  by  reason  of 
Its  Increase  of  population  in  the  future,  come 
within  the  class."  A  subsequent  and  similar 
act  Intended  to  accomplish  the  same  result 
applying  to  counties  and  dtles  of  the  future, 
as  well  as  of  the  present  was  also  declared 
unconstitutional  in  Scowden's  Appeal,  96  Pa. 
4S2.  Justice  Paxson,  again  delivering  the 
opinion,  says  (page  43S):  "It  is  no  part  of 
our  business  to  discuss  the  wisdom  of  this 
l^lislatlon.  However  vidous  In  prindple  we 
might  regard  it  our  plain  duty  is  to  enforce 
it  provided  it  is  not  in  conflict  with  the 
fundamental  law.  It  requires  but  a  glance 
at  tbe  act  to  see  that  it  is  an  attempt  to 
evade  tbe  Constitution.  It  is  spedal  legisla- 
tion under  the  attonpted  disguise  of  a  gener- 
al law.    Of  all  forms  of  spedal  legislation 


this  is  tbe  most  vidoua.  *  •  •  The  act 
of  June  12,  1879  (P.  L.  174)."  the  act  then 
under  consideration,  "makes  no  attempt  at 
the  classification  of  dtles.  It  Is  merely  an 
effort  to  legislate  for  certain  cities  of  the  fifth 
class  to  the  exclusion  of  all  other  cities  of  tbe 
same  class.  That  is  to  say,  it  refers  only  to 
dtles  of  the  fifth  class  which  are  situated  in 
a  county  having  a  population  of  60,000.  •  *  * 
Classification  which  is  grounded  In  no  neces- 
sity, and  has  for  its  sole  object  an  evasion  of 
the  Constitntlon,  will  not  be  encouraged." 
McCarthy  v.  Commonwealth,  110  Pa.  243, 
2  Atl.  428,  involved  the  consideration  of  an 
act  providing  for  payment  of  salaries,  instead 
of  fees,  to  county  officers,  and  requiring  the 
officers  to  pay  the  fees  to  the  treasurer  in 
coimties  containing  a  certain  population.  The 
act  was  held  to  be  spedal  legislation  and  void. 
In  delivering  the  opinion,  Mr.  Justice  Gordon 
says  (page  246  of  110  Pa.,  page  424  of  2  Atl.): 
"But  by  what  process  of  reasoning  is  this  leg- 
islation, which  has  selected  for  its  operation 
three  or  four  counties  from  all  those  compos- 
ing the  commonwealth,  to  be  Justified?  Is 
tbe  Justification  to  be  found  in  the  well-rec- 
ognized l^lslative  power  of  classification? 
We  think  not  It  is  admitted  that  classifica- 
tion, even  where  not  specially  recognized  by 
nature,  custom,  tbe  laws  of  trade,  or  the  Con- 
stitution, must  In  certain  cases  be  adopted  ex 
necessitate,  as  in  tbe  case  of  cities,  under 
the  act  of  May  23,  1874  (P.  L.  280).  •  •  • 
There  is  here,  however,  a  new  and  complete 
classification,  and  not  a  mere  cutting  out 
of  one  or  more  cities,  designated  by  popu- 
lation, from  the  general  class,  and  In  ttiis 
the  act  of  1874  is  distinguishable  from 
that  of  1888  [the  one  then  under  consider- 
ation], in  which  no  general  dasslflcatlon 
is  attempted,  but  a  spedal  legislation  adopted 
for  certain  counties  selected  from  all  others, 
and  to  be  ascertained  by  their  populations 
rather  than  by  their  names.  •  •  •  If,  in- 
deed, such  legislation  were  to  be  recognized 
as  legitimate,  vain  would  be  the  constitu- 
tional prohibition  of  local  or  spedal  laws. 
But  little  Ingenuity  in  the  way  of  so-called 
classification  would  be  necessary  in  order 
to  isolate  every  single  county,  borough, 
ward,  township,  and  school  district  in  the 
state,  and  provide  for  each  Its  own  local 
code."  In  Morrison  v.  Bachert  112  Pa.  322, 
S  Atl.  730,  we  held  an  ad  to  be  local  leg- 
islation which  regulated  tiie  fees  of  county 
officers,  "except  in  counties  containing  more 
than  150,000  or  less  than  10,000."  Mr.  Jus- 
tice Paxson,  delivering  tbe  opinion,  says  (page 
828  of  112  Pa.,  page  740  of  6  AU.) :  "That  the 
act  in  question  is  in  direct  confild  with  the 
Constitution  is  too  plain  for  argument  It  is 
only  necessary  to  read  the  title  to  this  act 
to  see  this.  It  excludes  perpetually  from  Its 
operation  all  counties  having  a  population  of 
over  150,000  Inhabitants.  This  makes  it  a 
local  law.  If  it  can  exclude  Philadelphia  and 
Pittsburg,  it  may  exclude  every  other  county 
In  tbe  state  but  the  one  county  seeking  such 
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special  or  local  legislation.  *  •  *  Nor 
can  thia  legislation  be  sustained  upon  any 
rational  theory  ot  class! Qcation.  In  point  of 
fact,  there  Is  no  attempt  at  classification. 
It  was  a  mere  exclusion  of  certain  counties." 
In  Scranton  School  District,  113  Pa.  170,  6 
Atl.  168,  an  act  was  declared  local  legisla- 
tion which  provided  for  the  levying  of  taxes, 
etc.,  but  having  a  proviso  excluding  all  cities 
of  the  third  class  which,  by  an  ordinance, 
would  not  accept  the  provisions  of  the  act 
Green,  J.,  delivering  the  opinion,  says  (page 
190  of  118  Pa.,  page  159  of  6  Atl.):  "The 
circumstance  that  the  power  to  determine 
the  question  Is  delegated  to  another  body 
does  not  at  all  affect  the  question.  The  prac- 
tical result  is  the  same,  the  law  of  1875  will 
be  limited  to  the  one  or  more  cities  that  do 
accept  and  that  makes  it  local.  All  our  re- 
cent decisions  are  to  the  effect  that,  if  local 
results  either  are  or  may  be  produced  by  a 
piece  of  legislation.  It  offends  against  this 
provision  of  the  Constitution  and  is  void." 
In  Davis  V.  Clark,  106  Pa.  877,  an  act  giv- 
ing the  right  to  file  a  mechanic's  lien,  with  a 
provision  that  it  should  not  apply  to  counties 
having  over  a  certain  population,  was  held 
to  be  local,  and  therefore  void.  Mercur,  O. 
J.,  In  the  opinion  of  the  court  says  (page 
384):  "The  main  contention  Is  whether  the 
act  of  1879  is  in  conflict  with  this  clause  of 
the  Constitution.  It  shows  on  its  face  that  it 
was  not  intended  to  apply,  and  does  not  ap- 
ply, to  the  whole  state.  It  assumes,  what 
was  a  well-known  fact,  that  some  of  the 
counties  had  each  a  population  greater  than 
200,000.  In  the  counties  of  Philadelphia  and 
Allegheny,  that  greater  population  had  been 
legally  found  by  the  census  of  1870.  *'  •  • 
It  was  not,  then,  a  general  act  applicable  to 
every  part  of  the  commonwealth.  It  did 
apply  to  a  great  number  of  counties;  but 
there  Is  no  dividing  line  between  a  local 
and  a  general  statute.  It  must  be  either 
the  one  or  the  other.  If  it  apply  to  tlie  whole 
state.  It  is  general;  if  to  a  part  only.  It  is 
local.  As.  a  legal  principle,  it  Is  as  effectually 
local  when  it  applies  to  65  counties  out  of 
the  67,  as  if  it  applied  to  the  one  county  only. 
The  exclusion  of  a  single  county  from  the 
operation  of  the  act  makes  it  local."  Perkins 
V.  Philadelphia,  156  Pa.  554,  27  Atl.  356, 
involved  the  consideration  of  "an  act  to 
abolish  commissioners  of  public  buildings,  and 
to  place  all  public  buildings  heretofore  under 
the  control  of  such  commissioners,  under 
the  control  of  the  department  of  public  works 
in  cities  of  the  first  class."  The  act  was  held 
to  be  local  and  unconstitutional.  Mr.  Jus- 
tice Dean,  delivering  the  opinion,  says  (page 
.562  of  156  Pa.,  page  359  of  27  Atl.):  "This 
act  purports  to  be  a  general  law  applicable 
to  cities  of  the  first  class.  We  have  held, 
and  now  adhere  to  it,  that  the  liegisla- 
ture  may  lawfully  classify  cities  for  cor- 
porate purposes,  and  that  an  act  to  promote 
such  puriwses  Is  not  local  or  special  merely 
because  at  the  date  of  .its  passage  there  was 


but  one  dty  to  which  it  applied.  But  it  ha» 
been  decided  In  case  after  case,  since  the 
Constitution  of  1874  went  Into  effect.  In  posi- 
tive, unmlstakiible  language,  that  if  the  act 
was  Intended  to  apply  to  but  one  partlclilar 
city,  county  or  township,  and  was  not  In- 
tended to  and  could  never  apply  to  any  other^ 
it  was  local,  and  therefore  unconstitutional. 
This  act  Is  nominally  general,  applies  in 
terms  to  cities  in  the  first  class,  abolishes 
commissioners  of  public  buildings  for  the 
use  of  courts  and  monicipai  purposes  In  sucl» 
cities,  created  by  special  acts  of  assembly, 
and  places  all  buildings  heretofore  under 
their  control  in  the  control  of  the  department 
of  public  works.  At  the  date  of  Its  passage- 
there  was  Just  one  city,  one  set  of  commis- 
Bloners,  one  special  act  of  assembly,  one- 
public  building,  to  which  it  could  apply. 
From  the  very  nature  of  the  case,  there  never 
could  be  another  city  In  the  first  class  to- 
which  the  act  could  apply,  for  it  transfer* 
to  the  department  of  public  works  buildlngs- 
heretofore  under  the  control  of  such  commis- 
sioners. No  matter  bow  many  cities  come  In- 
to this  class,  nor  how  soon  they  reach  lt» 
this  act  cannot  apply  to  them ;  for  their 
aff9.irs  have  not  heretofore  been  regulated 
by  any  such  act  as  that  of  1870." 

From  these  and  other  decisions  of  the 
court.  It  is  settled  that  the  test  whether  a 
statute  is  local  and  special  legislation  with- 
in the  prohibition  of  the  Constitution  Iti 
whether  it  operates  upon  all  counties  or 
cities  alike,  and,  when  they  are  properly 
classified,  it  acts  upon  all  counties  or  cities 
of  the  same  class  alike,  or  whether  it  operates 
upon  certain  counties  or  certain  cities,  or 
upon  a  part  of  a  class  of  counties  or  cities,, 
and  excludes  all  others.  If  the  latter  is  the- 
result  or  effect  of  the  act  and  it  was  so  in~ 
tended  to  be,  it  is  local  or  special,  notwith- 
standing it  is  in  terms  general.  The  court, 
win  look  at  the  substance  and  not  the  form< 
of  legislation  in  determining  the  question, 
and  a  local  or  special  act,  repugnant  to  the- 
fundamental  law,  will  be  declared  void, 
though  it  may  be  disguised  as  a  general  act 
Classification  of  cities  may  be  used  as  a  basis 
for  legislation  which  relates  to  municipal 
affairs;  but  if  the  legislation  concern  sub- 
jects of  general,  as  distinguished  from  a 
municipal,  character,  it  passes  into  the  realm 
of  local  or  special  legislation  forbidden  by 
the  C-vJstitution.  However  disguised,  classi- 
fication can  never  be  successfuly  Invoked  for 
the  purpose  of  evading  the  constitutional  in- 
hibition against  local  or  special  legislation. 

The  answer  of  the  defendants  raises  the 
question  of  the  right  of  the  plaintiffs,  citizens 
and  taxpayers  of  Allegheny  City,  to  maintain 
this  bill  and  test  the  constitutionality  of  the 
act  of  1905.  We  think  this  question  too 
well  settled  to  require  extended  discussion. 
Wells  V.  Bain.  75  Pa.  39,  15  Am.  Hep.  563; 
Wheeler  v.  Philadelphia,  77  Pa.  338;  Pitts- 
burg's Appeal,  79  Pa.  317.  This  last  case 
was  a  bill  to  restrain  the  city  of  Pittsbnrs 
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and  its  offlcera  from  exerclslnK  aathority 
orer  an  adjacent  mnnlclpality  admitted  to 
tbe  city  bj  an  ordinance  passed  in  pursuance 
of  an  act  of  assembly,  tlie  provisions  of  which 
the  plaintiffs,  citizens,  and  taxpayers  of  the 
mnntclpallty  claimed  had  not  been  complied 
with  by  councils  In  admitting  the  munici- 
pality as  part  of  the  city.  The  defendants 
denied  the  right  of  the  plaintlfTs  to  maintain 
the  bill.  In  sustaining  the  bill,  Mr.  Justice 
Gordon,  speaking  for  the  court,  said  (page 
324):  "The  right  of  a  private  citizen  to 
maintain  a  hill,  such  as  that  upon  which  this 
case  is  founded,  Is  hardly  open  for  argument 
So  many  are  the  cases  in  which  such  bills 
liave  been  sustained  that  one  might  suppose 
this  matter  to  be  no  longer  open  for  debate." 
It  was  also  said  in  the  opinion  that  "tbe  plain- 
tiff, who  is  threatened  by  most  burdensome 
impositions,  should  have  the  power  to  in- 
quire into  the  right  by  which  the  councils  of 
Pittsburg  proposed  to  act  In  subjecting  his 
person  and  property  to  their  Jurisdiction  for 
the  purposes  of  municipal  government  and< 
taxation." 

There  can  be  no  doubt  that  the  act  of 
19(KS  regulates  the  "affairs  of  cities"  in  con- 
templation of  the  Ckinstitntion.  In  Morrison  ' 
T.  Bachert.  112  Pa.  322,  S  Atl.  738,  the  trial 
court  defined  "affairs  of  counties"  to  be  : 
such  "as  concern  counties  in  their  govern- 
mental and  corporate  capacity."  This  c6urt, 
however,  thought  the  definition  too  narrow  a 
construction  of  these  words,  and  held  that, 
*Vhen  it  [the  Constitution]  speaks  of  the 
affairs  of  a  county,  it  means  such  affairs  as 
affect  the  people  of  that  county."  In  that 
case  It  was.  held  that  an  act  to  ascertain  and 
appoint  the  fees  to  be  received  by  certain 
county  officers  was  an  act  regulating  the 
affairs  of  counties.  This  construction  of  the 
clause  in  question  was  followed  and  approved 
to  Frost  V.  Cherry,  122  Pa.  417,  15  Atl.  782, 
where  It  was  held  that  this  clause  of  the 
Constitution  avoided  an  act  of  assembly  re- 
pealing a  section  of  the  fence  law  of  1700. 
And  In  Commonwealth  v.  Patton,  88  Pa. 
238,  and  in  Scowden's  Appeal,  00  Pa.  422,  this 
court  held  that  an  act  of  assembly  authori- 
sing the  holding  of  special  sessions  of  the 
oourtB  of  certain  counties  away  from  the 
county  seat  was  a  law  regulating  the  affairs 
of  counties,  and  was  special  legislation  and 
void.  In  Perkins  v.  Philadelphia,  156  Pa. 
664,  27  Atl.  3S6,  it  was  held  that  an  act  of 
assembly  "regulates  the  affairs  of  the  city" 
which  abolished  the  commissioners  of  public 
buildings  and  placed  all  public  buildings 
theretofore  under  their  control  in  the  con- 
trol of  one  of  the  departments  of  the  city 
government  The  act  under  consideration 
here  not  only  affects  the  people  of  the  two 
cities,  but  concerns  the  two  cities  in  their 
governmental  and  corporate  capacities.  It 
enlarges  the  territory  and  population  of  one, 
and  deprives  the  other  of  its  charter  and 
government  as  a  city.    It  is  apparent,  we 


think,  that  the  act  is  a  "law  regulating  the 
affairs  or'  cities  within  its  operation. 

Is  the  legislation  In  question  of  local  or 
special  operation,  and  therefore  within  tbe 
prohibition  of  article  3,  |  7,  of  the  Consti- 
tution? This  is  the  vital  and  controlling 
question  In  the  case,  and  under  the  well- 
established  rules  of  constitutional  interpreta- 
tion and  our  own  construction  of  the  clause 
in  question  It  must  be  answered  in  the  af- 
firmative. The  title  of  the  act  clearly  Indi- 
cates the  subject  of  the  enacting  part  and 
discloses  the  local  and  special  features  of 
the  statute.  It  shows  that  the  act  was  not 
intended  to  apply  to  any  two  cities  of  the 
state,  so  as  to  make  it  general  in  its  opera- 
tion; but  conditions  are  Imposed  which  re- 
strict its  application  to  certain  cities,  there- 
by depriving  the  other  cities  of  the  state  of 
the  benefit  of  its  provisions.  The  statute  Is 
operative  "where  two  cities  are  contiguous 
and  in  the  same  county."  Its  provisions  can 
be  invoked  to  annex  only  two  cities  and 
when  they  are  thus  situated.  Two  cities  of 
this  description  may  be  annexed  to  each 
other,  and  all  others  are  excluded  from  the 
operation  of  the  statute.  Aa  we  take  Ju- 
dicial cognizance  of  the  municipal  divisions 
of  the  state,  as  well  as  of  their  location,  we 
know,  as  averred  in  the  bill  and  not  denied 
in  tbe  answer,  that  the  cities  of  Allegheny 
and  Pittsburg,  in  Allegheny  county,  are  the 
only  two  contiguous  cities  in  tbe  state,  and 
that  there  are  no  two  contiguous  cities  In 
any  other  county  In  the  state.  The  act. 
therefore,  is  limited  In  Its  operation  to  these 
two  cities,  and  the  effect  or  result  of  the 
legislation  Is  the  same,  and  the  act  as  clearly 
si>ecla],  as  If  the  names  of  the  two  cities 
had  been  written  In  the  statute,  instead  of 
the  perlphrase  used  In  the  description  of  the 
cities  subject  to  its  operation. 

The  Identification  to  the  two  cities  In- 
tended to  be  affected  by  the  act  is  also  aided 
by  the  provision  of  the  statute  that  "for 
purposes  of  this  act,  cities  separated  by  a 
stream,  river  or  highway  shall  be  Included 
under  the  term  contiguous."  Aside  from  tbe 
contention  that  the  act  applies  only  to  cities 
separated  by  a  stream,  river,  or  highway, 
this  clause  of  the  act  clearly  suggests  tbe 
two  Allegheny  county  cities  as  the  cities 
subject  to  its  operation.  We  judicially  know 
that  Pittsburg  and  Allegheny  are  the  only 
two  cities  In  the  commonwealth  separated  by 
a  stream  or  highway,  and  the  fear  that  that 
fact  would  render  those  cities  not  contiguous, 
within  the  meaning  of  the  statute,  moved  tbe 
promoters  of  this  legislation  to  further 
identify  them. by  inserting  this  clause  in  the 
act.  This  feature  should  not  and  cannot  be 
ignored  when  the  court  Is  called  upon  to  test 
the  constitutionality  of  the  statute,  as  it 
clearly  earmarks  the  legislation  as  local  and 
special. 

There  Is  no  merit  In  the  contention  that 
at  some  time  in  the  future  there  may  be  two 
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other  dttes  which  may  become  contigaoos, 
and  In  that  evoit  can  be  consolidated  nnder 
the  provlsloDS  of  the  act  With  a  knowledge 
of  the  facts,  known  to  the  Legislature  as  well 
as  to  the  court,  this  Is  not  within  the  range 
of  probability,  but  a  possibility  so  remote 
that  it  must  be  excluded  from  consideration 
in  determining  the  constitutionality  of  the 
statute.  It  could  only  occur  If  a  community 
adjacent  to  any  of  the  cities  of  the  state 
should  become  sufficiently  populous  to  en- 
able it  to  become  a  dty,  and  should  take  the 
necessary  legal  steps  to  make  itself  a  dty 
and  subject  to  the  operation  of  the  act,  or  if 
the  boroughs  lying  between  and  connecting 
certain  dties  of  the  state  should,  by  the 
requisite  legal  proceedings,  be  annexed  to 
those  cities  or  form  themselrea  Into  a  dty, 
and  thereby  connect  two  existing  dtles,  so 
as  to  make  the  act  operatlTe.  These  are 
simply  contingendes  within  the  realm  of 
speculation,  and  entirely  too  remote  to  sup- 
port legislation  otherwise  repugnant  to  the 
constitutional  mandate. 

The  statute  requires  any  two  dtles  desirous 
of  availing  themselres  of  its  provisions  to  be 
located  in  the  same  county.  This  confines  the 
act  In  its  operation  to  dtles  within  certain 
territorial  limits,  and  brings  it  within  the 
domain  of  special  legislation  prohibited  by 
the  Constitution.  The  act  does  not  attempt 
to  classify  cities  on  any  basis  whatever.  It 
provides  simply  that  it  shall  operate  upon 
two  cities  situated  in  the  same  county.  It 
therefore  excludes  from  its  provisions  and 
denies  Its  privileges  to  all  dtles  separated  by 
a  county  line,  or  which  are  not  wholly  within 
the  same  county,  although  occupying  con- 
tiguous territory.  All  dtles  whose  bounda- 
ries are  coterminous  with  the  county  line  are 
perpetually  excluded  from  the  operation  of 
tbe  statute,  although  other  dtles  may  adjoin 
them  at  different  parts  of  their  boundaries. 
This  distinction  made  In  the  act  between  the 
cities  of  the  commonwealth  is  not  based  upon 
necessity,  nor  upon  any  grounds  which  the 
law  recognizes  as  Justifying  classification. 
Its  effect  is  to  restrict  the  operation  of  the 
statute  to  two  dties  located  in  the  same  ter- 
ritorial division  of  the  state;  and,  when 
considered  in  the  light  of  the  conceded  facta, 
it  fixes  with  unmistakable  certainty  the  two 
cities  to  be  consolidated  under  its  provisions. 
A  clearer  or  more  palpable  attempt  to  evade 
the  constitutional  prohibition  against  special 
and  local  legislation  is  not  disclosed  in  any 
of  the  numerous  bills  introduced  In  the  Gen- 
eral Assembly  since  the  adoption  of  the  pres- 
ent Constitution,  not  excepting  the  statute 
which  Mr.  Justice  Paxson,  in  Commonwealth 
V.  Patton,  88  Pa.  258,  very  properly  charac- 
terized as  "classification  run  mad." 

The  present  Constitution  went  into  effect 
almost  a  third  of  a  century  ago.  Prior  to  its 
adoption,  there  was  practically  no  consti- 
tutional restraint  on  the  power  of  the  Oeneral 
Assembly  to  enact  local  or  special  legislation. 
As  has  been  pointed  out  in  the  opinions  of 


this  court,  one  of  the  manifest  objects  ot 
the  adoption  of  the  last  Constitution  by  tbe 
people  of  the  state  was  to  eradicate  the  evils 
of  local  and  special  legislation  which  had 
grovra  to  such  an  extent  as  to  make  its  abuse 
almost  unendurable.  Such  was  the  puri>ose 
of  section  7  of  article  3,  which  specifies  more 
than  SO  subjects  on  which  the  General  Assem- 
bly is  prohibited  from  passing  any  local  or 
special  law.  Notwithstanding  this  emphatic 
and  comprehensive  declaration  in  the  Consti- 
tution against  this  spedes  of  legislation,  there 
has  not  been  a  session  of  the-  General  Assem- 
bly since  its  adoption  that  the  framers  of 
legislation  have  not  attempted  to  evade  this 
provision  of  the  instrument  by  all  the  in- 
genxilty  at  their  command.  They  have  done 
this  in  the  face  of  repeated  warnings  of  this 
court  that  the  constitutional  mandate  would 
be  rigidly  enforced.  Nearly  20  years  ago,  in 
speaking  of  this  provision  of  the  Constitution 
and  the  Intention  of  the  court  to  compel  a 
strict  observance  of  It,  In  Morrison  v.  Bachert. 
J12  Pa.  322,  B  Atl.  730,  Mr.  Justice  Paxson 
said  (page  328  of  112  Pa.,  page  730  of  5  AU.): 
"It  was  a  wise  provision  and  will  be  sternly 
enforced.  It  is  our  purpose  to  adhere  rigidly 
to  that  instrument,  that  the  people  may  not  be 
deprived  of  its  benefits.  It  ought  to  be  un- 
necessary for  this  court  to  make  this  Judidal 
declaration ;  but  it  is  proper  to  do  so,  in  view 
of  the  amo\int  of  legislation  which  is  period- 
ically placed  upon  the  statute  book  in  entire 
disregard  of  the  fundamental  law.  As  we 
view  it,  this  note  of  warning  at  this  time  Is 
needed."  We  desire  to  reiterate  and  empha- 
size this  admonition.  It  is  within  our  power, 
and  it  is  our  duty,  to  strike  down_  leglslatloD 
repugnant  to  any  provision  of  the  Constitn- 
tion.  It  is  not  the  province  of  either  depart- 
ment of  the  government  to  critldze  or  ques- 
tion the  wisdom  of  the  people  in  the  adoption 
of  any  part  of  theb:  fundamental  law;  nor 
can  either  department  be  permitted  to  ignore 
or  evade  its  provisions  under  any  pretext  or 
by  any  device  whatever. 

We  are  of  opinion  that  the  act  of 
April  20,  lOOS,  providing  for  the  annexation 
of  two  contiguous  cities  in  the  same  county, 
la  local  and  special  legislation,  within  the 
prohibition  of  article  8,  t  7,  of  the  Consti- 
tution, and  is  therefore  void.  It  follows  that 
the  defendants  are  without  authority  to  insti- 
tute or  maintain  the  proceedings  taken  by 
them  for  the  purpose  of  annexing  the  dty  of 
Allegheny  to  the  dty  of  Pittsburg,  and  that 
the  plaintlfTs  are  entitled  to  the  relief  prayed 
for  in  the  bill. 

Decree. 

This  cause  came  on  to  be  heard  on  bill  and 
answer,  and  was  argued  by  counsel,  and  now. 
June  22,  1005,  after  consideration  it  is  order- 
ed and  decreed  that  an  Injunction  be  issued 
perpetually  restraining  the  dty  of  Pittsburg, 
and  William  B.  Hays,  mayor,  James  S.  Wight- 
man,  president  of  select  coundl,  and  R.  B. 
Ward,  president  of  common  coundl  of  th« 
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city  of  Plttsbms,  and  each  of  tbem,  from 
taking  or  maintaining  any  proceedings  under 
tbe  act  of  assembly  approved  April  20,  1905, 
for  tbe  purpose  of  annexing  the  dty  of  Al- 
legheny to  the  city  of  Pittsburg.  It  Is  fur- 
ther ordered  that  the  costs  of  this  proceeding 
be  paid  by  the  dty  of  Pittsburg. 

POTTER,  J.  (dissenting).  I  am  not  able 
to  agree  with  the  reasoning  of  the  opinion 
which  has  been  adopted  by  tbe  majority  of 
tbe  court  in  this  case,  nor  to  accept  the  con- 
clusion therein  set  forth.  Even  if  it  be  true 
that  the  act  in  question  was  Intended  to 
facilitate  the  union  of  Pittsburg  and  Alle- 
^eny,  yet  that  fact  cannot  in  Itself  afCect 
the  constitutionaUty  of  the  i^ct  The  fact 
that  legislation  meets  the  needs  of  some 
particular  locality  does  not  render  it  ob- 
noxious to  tbe  Constitution.  Perhaps  most 
l^lslation  owes  Its  origin  to  special  or  par- 
ticular needs,  which  are  no  less  meritorious 
because  they  must  be  included  in  and  satis- 
fled  by  laws  expressed  in  general  terms.  In 
hlB  work.  "Restrictions  upon  Local  and 
Special  Legislation,"  Mr.  Binney  has  defined 
general  laws  to  be  such  as  "operate  uniform- 
ly upon  all  members  of  any  dass  of  persons, 
placM,  or  things  requiring  legislation  pecul- 
iar to  themselves  in  the  matters  covered  by 
the  laws."  A  law  Is  to  be  regarded  as  gener- 
al when  it  is  framed  in  general  terms,  is 
restricted  to  no  locality,  and  operates  equally 
upon  all  of  a  group  of  objects  whose  condi- 
tion or  needs  render  such  legislation  appro- 
priate. The  act  of  April  20,  1905  (P.  L.  221), 
provides  for  the  consolidation  of  any  two 
contiguous  cities  situate  in  the  same  county 
in  the  state.  It  must  be  admitted  that  any 
"two  contiguous  cities"  is  a  general  expres- 
sion. It  matters  not  at  how  many  or  how 
few  places  in  the  state  there  may  be  two 
dtles  which  are  contiguous.  Wherever  and 
whenever  there  are  such,  the  act  would  ap- 
ply. As  Mr.  Binney  says,  if  the  classification 
be  valid,  the  number  of  members  in  a  class 
la  whoIUr  immaterial;  so  that  it  makes  no 
difference  whether  there  be  1  or  100  places 
In  the  state  which  will  at  the  present  time 
fit  the  conditions  of  the  act,  so  long  as  the 
way  Is  open  for  other  places  to  come  in  as 
occasion  may  arise. 

But  It  is  suggested  that  the  further  limita- 
tion of  the  operation  of  the  act  to  cases 
where  two  contiguous  cities  are  "situate  in 
tbe  same  county"  makes  it  local.  But  why 
•oT  In  so  far  as  the  language  of  the  act 
la  concerned,  no  county  in  tbe  state  is  ex- 
dnded  from  its  operation.  There  are  sound 
reasons  why  no  city  should  be  allowed  to 
extend  beyond  the  boundaries  of  a  single 
county,  and  the  limitation  in  that  respect, 
if  general,  is  legitimate.  Under  the  act  of 
February  2, 1854  (P.  L.  21),  a  local  act  apply- 
ing to  Philadelphia,  it  is  provided  that  the 
boundaries  of  Philadelphia  shall  be  extended 
so  as  to  embrace  the  whole  of  the  territory 
of  the  county  of  Philadelphia;  and  it  is  sug- 


gested that,  because  there  cannot  therefore 
be  two  contiguous  dtles  in  Philadelphia  coun- 
ty, that  county  is  excluded  from  the  opera- 
tion of  this  act,  with  the  result  that  the  legis- 
lation thereby  becomes  local.  But  this  court 
decided  squarely  in  Evans  v.  PhilUpi,  117 
Pa.  226,  11  Ati.  630,  2  Am.  St  Rep.  656,  that 
a  statute  general  in  form  is  not  to  be  treated 
as  a  local  one  simply  because  of  the  Interven- 
tion of  some  local  statute,  unrepealed,  which 
prevents  it  from  taking  general  effect.  Aside 
from  that.  It  is  dlfllcnlt  to  see  why  the  fact 
that  one  county  in  the  state  is  already 
so  filled  with  a  city  as  to  leave  room  for  no 
other  contiguous  city  within  its  boundaries 
should  be  any  more  of  an  obstacle  to  the 
effldency  of  a  general  law  than  the  fact 
that  in  many  counties  of  the  state  no  cities 
at  all  exist  at  tbe  present  time.  The  local 
act  governing  Philadelphia  may  be  repealed, 
and  that  county  may  be  enlarged,  in  which 
case  this  act  would  apply  to  every  county 
in  the  state.  And  contiguous  dtles  may 
grow  up  in  any  county,  which,  under  tbe 
terms  of  this  act,  may  in  due  time  be  an- 
nexed to  each  other  and  consolidated  into 
one  municipality. 

I  would  uphold  the  constitutionality  of  the 
act  of  April  20,  1905,  and  dismiss  this  bUl. 


HARTFORD  WHEEL  CLUB  v.  TRAVEL- 
ERS'   INS.    CO. 

(Supreme  Court  of  Errors  of  Connecticut 
Nov.  7,  1905.) 

1.  Larolobd  aud  Tkkart  —  Sujocabt  Pbo- 

OKBDIKOS— ThBOBT  OF  CaSX. 

Where  complainant  in  summary  proceed- 
ings to  recover  real  property,  all^^  that  de- 
fendant was  complainant's  lessee  By  virtue  of 
a  montlily .  hiring  as  alleged,  such  comi>laint 
was  inconsistent  with  a  right  in  complainant 
to  enforce  a  forfeiture  of  a  lease  executed  by 
its  grantor  to  defendant 

2.  Saicb— LxASK  roB  Yeabs— Tkbuination. 

Where  a  lease  for  a  definite  term  provided 
that  it  should  become  void  on  nonpayment  of 
rent,  such  provision  did  not  create  a  limitation 
of  toe  term,  but  a  mere  condition  subsequent, 
for  the  breach  of  which  the  lessor  at  his  option 
might  terminate  the  lease. 
8.  Samb— Bbbach  of  Condition— Waitee— 
Actions— iNSTEucrioNS. 

Where,  in  a  summary  proceedings  to  re- 
cover possession  of  real  property,  the  landlord, 
after  electing  to  declare  a  forfeiture  under  tlie 
lease  for  nonpayment  of  rent  accepted  and  re- 
ceived from  tbe  tenant  rent  subsequently  accru- 
ing, the  tenant  was  entitled  to  an  instruction 
tliat  the  forfeiture  of  the  lease  might  be  waived 
by  the  subsequent  payment  and  acceptance  of 
such  rent. 

4.  SaUB— LKASB— CONSTBUCriON. 

Where  a  lease  provided  that  the  tenant 
should  surrender  the  premises  at  the  expiration 
of  tbe  term  or  on  the  sooner  termination  of 
the  lease,  and  waived  all  demand  for  rent, 
re-entry,  notice  to  quit  as  required  by  law,  and 
every  other  formality  whatever,  such  waiver 
only  authorized  the  lesser  to  commence  an  ac- 
tion to  recover  possession  without  demand  and 
re-entry,  and  did  not  preclude  the  tenant  from 
relying  on  a  waiver  of  a  forfeiture  by  the 
landlord,  consisting^  of  the  acceptance  of  rent 
subsequently  accruing. 
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Error  to  Court  of  Common  Pleas,  Hartford 
Comity;  John  Coats,  Judge. 

Summary  process  for  the  recovery  of  real 
property  by  the  Traveler's  Insurance  Com- 
pany against  the  Hartford  Wheel  Club.  A 
justice's  Judgment  In  favor  of  plaintiff  was 
affirmed  by  the  court  of  common  pleas,  and 
defendant  brings  error.    Reversed. 

On  September  10,  1904,  one  John  P.  Har- 
bison  leased  to  the  Hartford  Wheel  Club  a 
tenement  in  bis  building  on  the  corner  of 
Main  and  Grove  streets  in  Hartford  for  the 
term  of  two  years  and  nine  months  from 
August  1,  1904,  at  the  annual  rent  of  $900. 
The  lessee  convene  nted  to  pay  the  rent  In 
equal  monthly  payments  on  the  1st  day  of 
every  month,  beginning  with  September,  1901. 
Immediately  following  the  lessee's  convenaut 
to  quit  and  surrender  said  premises  at  the 
expiration  of  the  term  or  sooner  termination 
of  the  lease,  the  lessee  agreed  that  "all  de- 
mand for  rent  or  re-«ntry,  notice  to  quit 
possession  as  required  by  law,  and  every 
other  formality  whatever  are  hereby  express- 
ly waived."  There  was  a  subsequent  provi- 
sion, by  which  the  lessee  arranged  for  se- 
curing payment  of  rent  by  creating  a  lien  on 
his  goods,  etc..  In  favor  of  the  lessor ;  provided 
said  rent  shall  remain  unpaid  20  days  after 
the  same  becomes  due,  then  this  lease  shall 
become  void  at  tlie  option  of  the  lessor,  with- 
out notice.  The  Hartford  Wheel  Club  enter- 
ed under  this  lease,  and  has  since  remained 
in  possession  of  the  premises.  On  January 
3,  1905,  Harbison  conveyed  the  land  and 
building,  which  included  the  leased  premises, 
to  the  Travelers'  Insurance  Company,  with 
the  usual  convenants  of  warranty,  excepting 
existing  leases.  On  April  3,  1903,  the  Travel- 
ers' Insurance  Company  commenced  a  pro- 
ceeding in  summary  process  against  the  Hart- 
ford Wheel  Club  before  John  P.  Forward,  a 
justice  of  the  peace,  to  recover  possession  of 
said  leased  premises.  The  case  was  tried  to 
a  Jury.  Upon  the  trial  the  question  whether 
by  force  of  a  letter  of  December  15,  1904, 
written  by  Harbison  and  claimed  to  have 
been  received  by  the  defendant,  there  had 
been  a  termination  of  the  written  lease  be- 
tween Harbison  and  the  defendant  in  conse- 
quence of  a  forfeiture  for  nonpayment  of 
rent,  was  in  issue  as  a  coutrollihg  question. 
A  bill  of  exceptions  was  settled  and  filed,  dis- 
closing in  conuectiou  with  the  pleadings  the 
claims  of  the  parties,  the  state  of  evidence 
and  conceded  facts  appearing  at  the  close  of 
the  testimony,  and  stating  that  the  defendant 
asked  the  justice  to  charge  the  Jury  that,  if 
the  jury  found  that  there  had  been  a  for- 
feiture of  said  lease  for  the  nonpayment  of 
rent,  the  subsequent  acceptance  of  rent  by 
the  plaintiff  and  its  grantor  operated  as  a 
waiver  of  said  forfeiture,  and  that  the  justice 
refused  this  request  After  verdict  and  judg- 
ment for  the  complainant,  the  defendant  ob- 
tained this  writ  of  error,  assigning  error  In 
the  refusal  of  the  justice  to  charge  as  request- 
ed, and  other  errors  in  law  claimed  to  be  in- 


volved la  the  Justice's  judgment  Upon  the 
return  of  the  writ  of  error  to  the  court  of 
common  pleas,  the  defendant  in  error  pleaded 
"Nothing  erroneous,"  and  the  court  of  com- 
mon pleas  found  this  issue  for  the  defendant 
in  error,  and  rendered  Judgment  affirming  the 
judgment  of  the  Justice  court.  This  appeal 
from  the  Judgment  of  the  court  of  common 
pleas  is  in  the  nature  of  a  motion  in  error, 
and  presents  the  question  whether  the  justice 
of  the  peace  manifestly  erred  in  not  charging 
the  Jury  as  requested  by  the  (defendant) 
plalntifT  in  error. 

Andrew  J.  Broughel,  Jr.,  for  appellant. 
Robert  C.  Dickenson  and  William  Bro.  Smitli. 
for  appellee. 

HAMKRSLEY,  J.  (after  stating  the  facts). 
The  complainant,  in  the  proceeding  of  sum- 
mary process,  claimed  that  the  defendant  was 
its  lessee  by  virtue  of  a  monthly  hiring  as  al- 
leged in  its  complaint  The  allegations  of  its 
complaint  are  inconsistent  with  any  right 
In  the  complainant  to  enforce  in  this  proceed- 
ing a  forfeiture  of  the  Harbison  lease  in  pur- 
suance of  the  terms  thereof.  Its  complaint  is 
based  solely  on  the  allegations  that  when  the 
premises  were  conveyed  to  It  on  January  3, 
1905,  the  defendant  was  lawfully  in  posses- 
sion under  a  lease  from  its  grantor  for  the 
month  of  January;  that  on  February  1st  this 
lease  expired  from  lapse  of  time;  that  on 
February  15th  the  complainant  gave  tl»e  de- 
fendant the  statutory  notice  to  quit  posses- 
sion, and,  notwithstanding  this  notice,  the  de- 
fendant still  holds  over.  The  proceeding  is 
not  one  by  a  lessor  to  obtain  possession  after 
the  termination  of  his  lease  by  reason  of  any 
express  stipulation  thereof,  but  is  one  to  ob- 
tain possession  after  bis  lease  has  terminated 
by  lapse  of  time.  The  Harbison  lease  and  its 
termination,  as  alleged  by  the  complainant 
were  essential  evidential  facts.  Unless  tbe 
termination  were  proved,  the  complainant 
could  not  establish  the  lease  for  one  month 
and  its  expiration  by  lapse  of  time,  on  which 
its  complaint  is  based.  Tbe  complainant 
claimed  that  the  defendant's  failure  to  pay 
Harbison  the  rent  for  the  month  of  October 
within  20  days  after  the  same  became  due 
was  a  cause  for  forfeiture;  that  the  letter  of 
December  15th,  received  by  the  defendant  be- 
fore another  failure  to  pay  rent  within  the 
time  limited,  completed  the  forfeiture,  and 
operated  as  an  absolute  and  final  termination 
of  tbe  lease.  The  defendant  claimed  that  the 
letter  did  not  complete  the  forfeiture  and  that, 
if  It  must  be  treated  as  completing  the  for- 
feiture, the  acceptance  of  subsequently  accru- 
ing rent  by  the  lessor  operated  as  a  waiver 
of  the  forfeiture  claimed  to  be  thus  proved. 

The  law  of  this  state  applicable  to  these 
claims  upon  the  state  of  facts  appearing  in 
the  record  is  settled.  When  a  lease  for 
years  provides  that  the  term  shall  only 
extend  to  the  happening  of  a  certain  event 
the  term  ends  upon  the  happening  of  that 
event    absolutely    and    irrespective    of   the 
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wishes  or  the  action  of  either  party.  Bnt, 
when  a  lease  (or  a  definite  number  of  years 
contains  a  proTlsIon  that  the  lease  shall  be- 
come void  upon  the  nonpayment  of  rent,  that 
provision  does  not  create  a  limitation  of 
the  term,  bnt  merely  a  condition  subsequent, 
for  the  breach  of  which  the  lessor  may  at 
his  option  end  and  terminate  the  lease.  By 
the  breach  the  lessee  forfeits  his  right  to 
the  continuance  of  the  lease,  and  the  lessor 
gains  the  right  to  terminate  the  lease  In  the 
manner  prescribed  by  law;  but,  until  so 
terminated,  the  lease  remains  In  force,  and 
the  lessee  Is  bound  by  Its  obligations.  In 
order  to  take  advantage  of  the  forfeiture, 
the  lessor  mnst  make  demand  of  perform- 
ance on  the  day  the  rent  becomes  due,  It 
the  forfeiture  occurs  upon  a  failure  to  pay 
on  that  day,  or.  If  the  forfeiture  occurs  upon 
fkllore  to  pay  within  a  certain  number  of 
days  after  the  rent  becomes  due,  then  upon 
the  last  day  of  the  time  so  limited.  The 
lessor,  having  made  demand,  must  enter 
npon  the  leased  premises  for  the  purpose  of 
asserting  his  right  to  possession  thereof,  by 
which  act  he  declares  his  will  to  avoid  the 
lease,  and  treats  the  lessee  as  no  longer 
a  tenant,  but  a  mere  trespasser,  upon  his 
land ;  or  he  must  do  some  other  act  which  Is 
equivalent  to  such  entry,  and  as  unequivo- 
cally and  certainly  as  a  formal  entry  treats 
the  lessee  as  a  mere  trespasser.  Upon  such 
demand  and  entry  the  lessor  acquires  the 
right,  after  legal  notice,  to  bring  ejectment 
or  summary  process  for  possession  of  the 
premises,  and  to  enforce  the  termination  of 
the  lease  as  of  the  day  of  entry;  and  the 
lessee  acquires  the  right  to  Insist  upon  the 
termination  of  the  lease  and  his  consequent 
release  from  Its  obligations.  Chalker  v. 
Chalker,  1  Conn.  70,  91,  6  Am;  Dec.  206; 
Bowman  t.  Foot,  29  Conn.  831,  341 ;  Camp  v. 
Scott,  47  Conn.  366 ;  Read  v.  Tuttle,  35  Conn. 
25,  95  Am.  Dec.  215 ;  Dnppa  v.  Mayo,  1  Saun- 
ders, p.  287,  note  16;  Clark  v.  Jones,  1  Denio 
(N.  Y.)  617,  618.  43  Am.  Dec.  706;  Mackubin 
V.  Whetcroft,  4  Bar.  &  McH.  135.  154. 

By  falling  to  make  the  requisite  demand, 
the  lessor  loses  his  right  to  enforce  the  for- 
feiture. Having  made  demand,  the  lessor 
may  waive  his  right  to  enforce  the  forfeit- 
are  at  any  time  before  entry  by  acceptance 
of  after-accming  rent.  And  even  an  nnqnall- 
fled  demand  for  such  rent  Is  a  waiver  of 
the  forfeiture.  By  this  act  the  lessor  nn- 
cqolvocally  troats  the  lessee  as  still  bis  ten- 
ant, notwlthstaudlDg  the  forfeiture,  and  as 
lawfully  In  possession  under  the  lease,  and 
enforces  the  obllf,atlon8  Imposed  upon  him 
as  tenant  by  the  terms  of  the  lease.  This 
power  of  watvet  before  entry  belongs  ab- 
•olotely  to  the  lessor,  and  may  be  exercised 
by  him  Independently  of  any  action  by  the 
tenant  After  the  lessor's  election  to  en- 
force the  forfeiture  is  declared  by  entry,  and 
before  the  consequent  termination  of  the 
lease  la  finally  settled  by  the  lessee's  sur- 
render of  possession  or  his  ejectment  by  the 
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lessor,  the  power  of  waiver  remains,  but  can- 
not, before  entry,  be  exercised  by  the  les- 
sor alone.  Independently  of  the  lessee.  By 
the  entry  the  lessee  has  acquired  a  right  to 
regard  this  treatment  of  him  as  a  mere 
trespasser  as  binding  npon  the  lessor,  and 
to  insist  upon  the  consequent  termination  of 
the  lease  and  his  release  from  Its  obligations. 
This  right  he  may  waive;  and  so  the  pow- 
er of  waiving  a  forfeiture  after  entry  does 
not  belong  to  the  lessor  alone,  but  de- 
pends also  upon  the  action  of  the  lessee. 
When  the  forfeiture  has  been  determined 
by  entry,  and  the  lessee,  still  in  possession, 
waives  his  rights  accruing  from  that  deter- 
mination by  the  payment  of  after-accruing 
rent,  and  the  lessor  by  the  acceptance  of 
that  rent  treats  the  lessee  as  still  bis  tenant, 
and  not  as  a  continuing  trespasser,  there  Is 
a  waiver  of  the  forfeiture,  binding  alike 
upon  the  lessor  and  lessee.  This  law  In  re- 
spect to  waiver  rests  npon  plain  principles 
of  Justice  controlling  the  rights  and  duties 
of  the  parties  in  relation  to  the  peculiar  for- 
feiture arising  upon  the  breach  of  a  covenant 
In  a  lease  for  years  to  pay  rent  upon  a  day 
certain.  Bowman  v.  Foot,  29  Conn.  831,  337; 
Camp  V.  Scott,  47  Conn.  366,  370,  et  seq.; 
Fifty  Associates  v.  Rowland,  11  Mete.  99, 
102;  Coon  V.  Brickett,  2  N.  H.  163,  165; 
Jackson  y.  Sheldon,  6  Oow.  448;  Goodrlgbt 
T.  Cordwent,  6  Term.  Rep.  219. 

In  the  present  case  the  only  default  from 
which  a  termination  of  the  lease  on  Decem- 
ber 15th  is  claime^l  occurred  on  November 
21st,  when  the  lessee  failed  to  pay  the  rent 
for  the  month  of  October  within  20  days 
after  It  becanie  dn&  There  appears  to  have 
been  no  demand  on  the  lessee  for  perform- 
ance on  November  2lBt,  or  at  any  time, 
unless,  Indeed,  the. letter  of  December  15th 
should  be  treated  aa  a  demand.  And  there 
was  no  re-entry,  unless  the  mailing  and  re- 
ceipt of  the  letter  of  December  15th  Is  the 
equivalent  of  re-entry  and  as  certainly  as 
a  formal  entry  asserts  the  lessor's  right  to 
Immediate  possession  and  treats  the  lessee 
as  a  mere  trespasser  on  the  premises.  But, 
waiving  the  matter  of  demand  and  the  ques- 
tion of  the  legal  sufficiency  of  the  letter  of 
December  15th  to  take  the  place  of  a  formal 
entry,  It  appears  In  the  bill  of  exceptions 
that  the  rent  for  the -month  of  October  was 
paid,  and  a  receipt  given  therefor  under  date 
of  December  81,  1904,  and  that  the  rent 
for  the  month  of  November,  which  accrued 
after  .the  lessee's  act  of  forfeiture  on  No- 
vember 2l8t,  namely,  December  1st  or  with- 
in 20  days  thereafter,  was  paid  by  the  lessee 
to  the  authorized  agent  of  the  lessor,  and 
said  rent  was  accepted  by  said  agent,  who 
gave  to  the  lessee  a  receipt  therefor  under 
date  of  January  8,  1905.  Under  these  cir- 
cumstances the  defendant  was  entitled  to 
have  the  Jury  instructed  that  the  forfeiture 
of  the  lease,  which  the  complainant  claimed 
the  lessor  had  elected  to  enforce  on  Decem- 
ber 15th  by  his  letter  of  that  date,  might 
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be  waived  by  the  sabseqnent  payment  of 
after-accrnlng  rent  by  the  lessee  and  Its 
acceptance  by  the  lessor. 

The  right  of  the  defendant  to  Instmction 
as  to  the  waiver  of  the  forfeltiire  Is  not  af- 
fected by  the  clause  In  the  lease  Immediate- 
ly following  the  promise  of  the  lessee  to 
make  pmictual  payment  of  the  rent,  and  to 
"quit  and  surrender  the  premises  at  the  ex- 
piration of  said  term  or  sooner  termination 
of  this  lease,"  In  which  clause  the  lessee 
agrrees  that  "all  demand  for  rent  or  re-entry, 
notice  to  quit  possession,  as  required  by  law, 
and  every  other  formality  whatever  are 
hereby  expressly  waived."  The  waiver,  if 
regarded  as  unlimited,  cannot  change  the 
provision  of  the  lease  from  a  condition  sub- 
sequent into  an  absolute  limitation  of  the 
term,  so  that  upon  the  occurrence  of  the  les- 
see's default  the  term  shall  absolutely  cease, 
Irrespective  of  the  wishes  of  the  parties. 
The  utmost  efCect  that  can  be  given  the  un- 
limited waiver  is  to  enable  the  lessor  to 
commence  his  action  for  obtaining  posses- 
sion, whether  it  be  ejectment  or  summary 
IHTOcess,  without  demand  and  re-entry.  In 
ttiat  case  the  commencement  of  the  action 
operates  as  the  equivalent  of  demand  and 
re-entry,  and  the  power  of  waiving  the  for- 
feiture before  action  commenced  exists, 
whether  or  not  an  unnecessary  entry  or  Its 
equivalent  may  be  in  fact  made.  Under  any 
permissible  view  of  the  provisions  of  the 
lease,  the  forfeiture  arising  upon  the  lessee's 
default  might  have  been  waived  after  the 
letter  of  December  15th  and  before  action 
brought;  and  the  fact  of  such  waiver  was 
material  in  determining  the  issue  in  the  Jus- 
tice trial 

The  defendant's  request  to  charge  must  be 
read  and  understood  In  Reference  to  the  is- 
sues presented  by  the  pleadings,  to  the 
claims  and  state  of  facts  appearing  In  the 
bill  of  exceptions,  and  to  the  law  applicable 
thereto.  So  read  and  understood,  we  think 
the  trial  Justice  plainly  erred  In  the  unquali- 
fied refusal  of  the  request;  and  this  error  is 
apparent  upon  the  record  of  the  proceedings 
before  the  Justice. 

Additional  requests  to  charge,  made  to 
the  Justice,  were  correctly  refused.  Other 
errors,  assigned  In  the  writ  as  involved  in 
the  Judgment  of  the  justice  court,  do  not 
properly  appear  In  the  record. 

There  is  error  in  the  Judgment  of  the  court 
of  common  pleas.  The  Judgment  Is  reversed, 
and  the  cause  remanded,  with  Instructions 
to  render  Judgment  for  the  plaintiff  In  error. 


BNOBL  V.  CONTI. 

(Supreme  Ciourt  of  Errors  of  Connectlcnt. 
Nov.  7,  1905.) 

WlTMKSSES— Redibbot  BIeamihation. 

Where,  in  an  action  for  alienatlnc  the 
affections  of  plaintiff's  wife,  he  testified  that 
he  had  not  lived  with  her  or  had  any  connec- 
tion with  her  duiinc  the  preceding  eight  months, 
but  on  crosa-examuiation  admitted  that  within 


two  weeks  Iw  had  gone  with  her  one  eveninc 
to  a  neierhboring  d^,  where  they  had  occupied 
the  same  room  in  a  hotel,  she  sleeping  in  the 
bed  and  he  on  the  floor,  he  was  properly  per- 
mitted to  testify  on  redirect  examination  that 
while  they  were  so  alone  together  she  pro- 
posed that  be  discontinue  his  suit  against  de- 
fendant in  consideration  of  defendant's  dis- 
missing a  suit  against  plaintiff,  as  she  did  not 
desire  court  proceedings,  and  that  she  did  not 
come  to  him  for  the  purpose  of  resnming 
marital  relations. 
Torrance,  O.  3.,  and  Hall,  J.,  dissenting. 

Appeal  from  Superior  Gourt,  Hartford 
County;  Bdwln  B.  Oager,  Judge. 

Action  by  Herman  Bngel  against  Angelo 
Conti.  From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Afflrined. 

Joseph  P.  Tuttle,  for  appellant.  Benedict 
M.  Holden,  for  appellee. 

BALDWIN,  J.  The  complaint  alleged  that 
the  affection  of  the  plaintiffs  wife  for  blm 
had  been  wholly  destroyed,  and  that  be  bad 
wholly  lost  her  society.  In  proof  of  this,  he 
testified  at  the  trial  that  he  had  not  lived 
with  her  or  had  any  connection  with  her 
during  the  preceding  eight  months.  On  cross- 
examination  he  stated  that  within  two  weeks 
he  had  gone  with  her  one  evening  from  Hart- 
ford (wbere  each  then  resided)  to  the  neigh- 
boring city  of  New  Britain,  where  they  spent 
the  night  at  a  hotel  In  the  same  bedroom ;  she 
sleeping  In  the  bed,  and  he  on  the  fioor,  and 
not  with  her.  Having  stated  on  redirect  ex- 
amination that  they  talked  together  while  in 
the  hotel,  he  was  asked  what  was  said  by 
each.  This  question  was  objected  to,  but  ad- 
mitted ;  and  In  reply  he  testified  that  she  said 
that  she  had  come  to  him  for  the  last  time, 
that  Ijie  defendant  In  the  present  action 
wanted  to  settle  it,  that  she  wanted  him  to 
drop  it,  that  if  be  did  the  defendant  would 
drop  one  which  he  had  brought  against  the 
plaintiff,  that  she  did  not  want  to  go  to  court, 
and  that  there  was  no  use  in  proving  things 
that  happened  a  year  ago,  and  also  asked 
who  his  witnesses  were,  to  all  of  which  he 
replied  that  he  had  supposed  she  wanted  to 
ask  him  to  live  with  her  again,  and  not  to 
talk  about  this  case,  and  that  he  should  In- 
sist upon  Its  trial.  TJiwn  recross-examlnation 
he  testified,  among  other  things,  that  he  went 
to  New  Britain  at  her  solicitation  and  ex- 
pense, that  she  told  him  that  she  wanted  to 
talk  to  him  in  the  cars  wttile  going  there, 
that  she  Induced  him  to  go  to  the  room  at 
the  hotel  by  pretending  to  be  ill.  and  that 
neither  undressed  during  the  night. 

The  question  admitted  on  the  redirect  ex- 
amination was  a  proper  one.  In  cross-ex- 
amination the  plaintiff  had  admitted  being 
in  his  wife's  society  at  a  time  when  In  bis 
complaint  he  had  assarted  that  he  was  to- 
tally deprived  of  it.  He  had  testified  that, 
on  this  occasion,  they  had  spent  the  night 
in  a  bedroom  containing  only  one  bed,  and 
bis  accompanying  assertion  that  she  occupied 
it  alone.  If  left  without  further  support  or 
explanation,  would  not  have  been  likely  to 
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weigfa  much  with  tbe  Jury.  This  explanation 
hia  coonael  sought  to  elicit  by  showing  what 
on  this  occasion  was  said  by  him  to  his  wife, 
and  by  her  to  him.  The  character  of  this 
conversation  would  naturally  tend  to  make 
the  truth  of  his  testimony  that  he  had  slept 
upon  the  floor  either  more  or  less  probable. 
An  appropriate  way  to  characterize  it  was  to 
pat  before  the  Jury  the  language  used.  His 
wife  and  he  had  been  on  tbe  night  in  question, 
in  an  equivocal  situation.  Was  their  conver- 
sation tbe  expression  of  mutual  affection,  or 
did  it  show  her  bent  on  opposing  his  in- 
terests and  endeavoring  to  promote  those  of 
the  defendant?  The  subject  of  the  Investiga- 
tion in  the  cause  on  trial  was  the  rela- 
tions of  this  man  and  woman.  Had  they 
been  such  as  commonly  attended  the  marriage 
state?  Were  they  of  such  a  nature  during 
the  night  spent  in  this  hotel  bedroom?  This 
could  only  be  determined  from  their  acts 
CD  that  occasion;  and  of  these  acta  what 
each  then  said  to  the  other  formed  a  part 
It  was  Immaterial,  In  this  aspect,  whetha 
any  statement  of  fact  made  by  either  was 
trae  or  falae.  The  only  Important  thing  in 
regard  to  it  would  be  that  It  was  made  there 
and  then.  It  was  admissible  as  one  of  the 
drcomBtances  attending  and  -characterizing 
a  meeting  of  two  persons,  the  purpose  and 
consequences  of  which  it  was  material  for 
tbe  jury  to  determine  in  order  to  answer  the 
Issue  presented.  Whether  she  had  In  fact  come 
to  her  husband  for  tbe  last  time  was  not 
tbe  Important  thing,  but  whether  she  said 
that  she  bad.  Whether  the  defendant  was,  in 
(act,  ready  to  drop  his  suit  if  the  plaintiff 
would  drop  his  was  immaterial,  but  if  she  said 
that  he  was,  that  would  tend  directly  to  show 
that  she  put  herself  In  the  attitude  of  an 
emissary  of  the  adverse  party  in  a  litigation 
involving  the  existence  of  criminal  relations 
between  talm  and  herself.  Words  accompany- 
ing conduct  can  always  be  put  in  evidence, 
where  tbe  natrure  and  significance  of  such 
conduct  Is  in  controversy,  and  It  is  of  an 
equivocal  character  which  these  words  tend 
to  explain.  Avery  v.  demons,  18  Conn.  306, 
309.  46  Am.  Dec.  323 ;  Wlgmore  on  Bvidence, 
i  1772.  They  then  become  strictly  relevant 
to  the  issue,  since  the  fact  that  they  were 
irttered  bears  on  tbe  probability  that  the 
conduct  under  consideration  was  in  fact  of 
(me  description  or  of  another.  Plumb  y. 
Cnrtls,  66  Conn.  154.  166,  33  Atl.  998.  In  a 
case  like  the  present  where  It  was  Important 
to  show  the  feelings  of  those  whose  conver- 
sation was  admitted  in  evidence,  proof  of  this 
kind  may  be  of  special  weight  Vivian's  Ap- 
peal, 74  Conn.  257,  261,  50  Atl.  797. 

It  is  tmdoubtedly  true  that  a  Jury,  unless 
properly  cautioned,  may  be  In  danger  of  cred- 
iting the  truth  of  words  so  spoken  and  draw- 
ing conclusions  from  them  other  than  those 
for  which  alone  they  can  legitimately  serve 
u  a  foundation.  If  the  defendant  requested 
nicfa  a  caution,  it  was  no  doubt  given,  as  no 
exception  Is  taken  to  the  charge.    It  Is  im- 


material that  tbe  only  witness  offered  to 
prove  the  nature  of  the  conversation  was  one 
of  tbe  participants,  and  he  the  plaintiff  in  the 
action.  The  testimony,  so  far  as  its  admis- 
sibility is  concerned,  stands  on  tbe  same  foot- . 
ing  as  if  it  came  from  a  disinterested  stran- 
ger, who  had  overheard  all  that  was  said, 
while  occupying  an  adjoining  room.  The  rule 
against  the  admission  of  hearsay  evidence  is 
peculiar  to  Anglo-American  jurisprudence, 
and  did  not  obtain  an  established  foothold  in 
it  until  the  close  of  the  seventeenth  century. 
It  Is  not  one  that  can  be  safely  strained  be- 
yond its  established  limits,  and  these  are  ob- 
served when  no  declarations  are  excluded 
which  are  offered  to  characterize  conduct 
of  an  ambig^uous  nature,  which  they  accom- 
pany and  serve  to  explain,  and  for  the  pur- 
pose simply  of  showing  that  they  wo'e  made, 
and  not  that  what  was  declared  was  true. 
Wlgmore,  Bv.  ||  1364, 1768. 

There  is  no  error.  In  this  opinion  HAM- 
BRSLBY  and  PRBNTIOB,  JJ.,  concurred. 
TORRANCE,  a  J.,  and  HAJLL^  J.,  dissented. 


OARBBRO  V.  SAMUBLS  et  aL 

(Supreme   Court  of   Rhode   Island.    Oct   SO, 
1906.) 

Btidehcx— Opinion  EvinENcx. 

In  an  action  for  injuries  from  slipping  on 
a  sloping  pavement.  It  was  proi)er  to  permit 
one  who  had  been  iw  many  years  engaged  in 
laying  pavements  of  such  (Utaracter  to  testify 
as  to  whether  the  pavonent  in  question  was  laid 
at  such  a  pitch  as  to  be  dangeroas ;  a  pavement 
of  the  material  employed  not  being  in  common 
use. 

Action  by  Mlna  Garberg  against  Joseph 
Samuels  and  others.  Defendants'  petition 
for  a  new  trial  denied. 

Argued  before  DOUGLAS.  C.  J.,  and  DU- 
BOIS, BLODGBTT,  and  JOHNSON.  JJ. 

Herbert  A.  Blake,  for  plaintiff.  Vincent, 
Boss  &  Barnefleld,  for  defendants. 

DOUGLAS,  C.  J.  1.  This  case  presents 
plain  questions  of  fact  for  the  jury.  They 
have  found,  ui>on  what  seems  to  us  compe- 
tent evidence,  that  the  defendant  was  guilty 
of  negligence  In  maintaining  a  slippery  pave- 
ment directly  below  and  sloping  downward 
from  a  doorstep  6%  inches  In  height,  at  such 
an  angle  as  to  be  dangerous  to  persons  who 
were  invited  to  use  it  in  patronizing  the 
store.  And  they  have  also  found  by  implica- 
tion that  the  plaintiff  was  in  the  exercise  of 
due  care  when  she  met  with  the  accident  of 
which  she  complained.  We  see  no  reason 
to  disturb  their  conclusions.  The  damage, 
in  the  drcnmatances  shown,  cannot  be  con- 
sidered excessive. 

2.  Exception  was  taken  to  the  allowance 
of  the  question  put  to  one  who  had  been 
for  many  years  engaged  In  the  business  of 
laying  floors  of  the  character  under  con- 
sideration, whether  a  pavement  of  such  con- 
struction and  laid  at  such  a  pitch  was  danger- 


Digitized  by  VjOOQIC 


212 


62  ATLANTIC  EBPORTKR. 


(R.I. 


ons.  A  sloping  floor  of  tbe  material  here 
employed  Is  not  In  common  use,  and  ordi- 
nary persons  may  be  presumed  not  to  be 
familiar  with  Its  peculiarities.  We  think  the 
Jury  were  entitled  to  have  the  benefit  of  ex- 
pert testimony  upon  this  subject,  and  that 
the  question  was  properly  admitted.  The  ex- 
ception must  therefore  be  overruled. 

The  petition  for  a  new  trial  Is  denied,  and 
tbe  case  Is  remitted  to  the  superior  court  for 
Judgment  upon  the  verdict 


MARSHAItli  T.  McCORMICE. 

(Supreme    Court   of  Rhode    Island.    Oct   23, 
1906.) 

1.  Gabnishxsnt — DisoiosuBKa  bt  Gabnishee 

— FaILUBK  to  i/LUEB — LlABIUTT — Reuef. 
The  liabili^  of  a  garnishee,  failing  through 
mistake  to  disclose  to  the  court  that  he  has  no 
property  of  defendant  in  his  hands  to  satisfy 
the  judgment  that  plaintiff  obtains,  imposed  by 
Gen.  Laws  1896,  c.  J»4,  J  20,  is  a  liability  to  an 
action  only,  and  arises  on  the  default  and  he 
may  make  the  affidavit  and  refund  double  the 
garnishee  fee  paid  him  In  discharge  of  his  lia- 
bility, as  expressly  provided   by  chapter  256, 

i  21. 

2.  Sakk. 

The  word  "mistake"  hi  Gen.  Laws  1896, 
c.  256,  {  21,  giving  relief  to  a  garnishee  failing 
through  mistake  to  disclose  to  the  court  that  he 
has  no  property  of  defendant  in  his  hands, 
should  receive  a  tn«ad  construction,  and  an 
affidavit  bv  a  garnishee  that  through  accident 
and  mistake  he  neglected  to  file  his  personal 
affidavit  of  no  funds  is  within  the  provision. 

Bzceptioos  from  District  Court  Provi- 
dence County. 

Trespass  on  the  case,  under  Gen.  Laws 
1896,  c.  254,  S  20,  by  Antonio  Marshall 
against  Joseph  McCormick.  Heard  on  ex- 
ceptions to  the  rulings  of  the  court  that  the 
action   was   barred.    Exceptions   overruled. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Charles  H.  McKenna,  for  plaintiff.  Char- 
les A.  Walsh,  for  defendant 

BLODGBTT,  J.  After  the  rendering  of 
the  opinion  In  Marshall  v.  Gray,  26  R.  I.  517, 
59  Atl.  744,  the  defendant  In  this  action, 
who  was  garnishee  of  tbe  above-mentioned 
defendant.  Gray,  filed  an  affidavit  of  no  funds 
with  the  clerk  of  the  Seventh  district  court 
accompanied  by  an  affidavit  that  through 
accident  and  mistake  he  bad  previously 
neglected  to  file  his  personal  affidavit  thereof, 
and  at  tbe  same  time  paid  to  such  clerk 
double  the  fee  paid  him  as  garnishee  of 
Gray;  all  these  steps  being  taken  before 
execution  Issued  against  Gray.  The  plain- 
tiff refused  to  accept  tbe  double  garnishee 
fee,  and,  although  the  district  court  refused 
to  charge  McCormick  as  tbe  garnishee  of 
Gray,  took  out  execution  from  that  court 
against  Gray,  and  after  demand  upon  Gray 
and  upon  McCormick,  and  a  return  of  tbe 


execution  unsatlsfled  by  either  of  them,  has 
brought  this  action  against  McCormick,  in 
which  he  seeks  to  bold  him  liable  as  the  gar- 
nishee of  Gray,  because  of  his  failure  to  file 
his  account  as  provided  by  section  20,  c. 
254,  Gen.  Laws  1896,  and  the  case  is  now  be- 
fore us  upon  plalntUTs  exceptions  to  the 
ruling  of  the  Seventh  district  conrt  that  this 
action  was  barred  by  the  provisions  of  sec- 
tion 21,  c.  256,  (Sen.  Laws  1896.  Where 
there  is  an  appearance  by  a  garnishee  and 
a  disclosure  of  funds  by  him,  his  liability  Is 
fixed  and  determined  by  the  court  and  he 
Is  charged  by  the  court  In  such  amount  as 
the  court  finds  Is  then  Justly  due  and  pay- 
able, and  from  this  action  of  the  court  relief 
may  be  had  by  way  of  appeal  or  by  exception 
to  another  tribunal,  as  from  any  other  Judg- 
ment. But  where  through  accident  or 
mistake  the  garnishee,  who  in  fact  has  no 
funds  or  property  of  the  defendant  in  his 
hands,  has  failed  to  so  disclose  that  fact  to 
the  court  he  is  held  liable.  In  the  words  of 
tbe  statute  (section  20,  a  254),  "to  satisfy 
tbe  Judgment  or  decree  that  the  plaintiff 
shall  obtain  against  the  defendant  In  such 
writ,  to  be  recovered  by  action  on  the  case, 
excepting  as  Is  hereafter  provided.  In  chapter 
two  hundred  fifty-six,  in  case  of  accident  or 
mistake."  This  defendant,  though  not  char- 
ged by  the  court  as  a  judicial  act  Is.  within 
the  meaning  of  the  clause  in  section  21.  c. 
256,  "charged  as  trustee  by  reason  of  bis 
default"  as  Interpreted  by  the  court  in  Eddy 
v.  Prov.  Machine  Co.,  16  R.  1.  11,  22  Atl. 
1116,  having  made  default  and  hence  being 
liable  to  the  action  provided  in  section  20 
of  chapter  254.  But  this  Is  a  liability  to  an 
action  only,  and  arises  upon  the  default 
ipso  facto,  and  is  not  created  by  any  Judg- 
ment of  the  court;  and  hence  such  a  defend- 
ant garnishee  may  make  the  affidavit  and 
refund  double  the  garnishee  fee  paid  blm, 
as  provided  in  section  21  of  chapter  256, 
Gen.  Laws  1896,  in  discbarge  of  his  liability, 
and  without  appeal  or  exception. 

2.  The  plaintiff  argues,  further,  that  the 
affidavit  of  the  garnishee  does  not  disclose  a 
case  of  mistake  within  the  Intent  of  the 
statute;  his  error  being  one  of  law,  and  not 
of  fact.  We  feel  constrained,  however,  to 
give  to  the  word  "mistake,"  as  here  used, 
a  broad  construction.  The  process  of  gar- 
nishment by  which  a  person  Is  held  to  pay 
bis  debt  to  the  Judgment  creditor  of  bis 
creditor  Imposes  upon  him  an  Inconvenience 
for  the  benefit  of  other  parties  with  whom 
he  has  no  privity,  and  should  be  limited  so 
as  not  to  do  him  actual  Injustice.  The 
proviso  In  question  Is  for  tbe  protection  of 
the  garnishee,  and  ought  to  be  liberally  in- 
terpreted. Our  opinion  Is,  therefore,  that 
the  district  court  did  not  err  in  sustaining 
the  defense  offered. 

The  plaintiff's  exceptions  are  overruled, 
and  the  cause  will  be  remanded  to  the  dis- 
trict court  for  Judgment  for  the  defendant 
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OBEENOUGH.  Atty.  Gen.,  ex  rel.  KBLLET  ▼. 

WHITELEY  et  al^  Board  oi  Canvaasen 

and  B«KUtration. 

(Supreme    Conrt    of    Rhode    laland.    Oct    9. 
1906.) 

ButcnoNS— Caucus—  Mmconduct — Suppi*- 
HXNTABT  Caucus. 

Pub.  Laws  1902,  p.  86,  c.  1078,  Imposes 
certain  duties  od  the  Doard  of  canvassers  of 
the  ci^  of  ProTidence,  and  section  14  (page  41) 
contemplates  the  holding  of  a  second  or  supple- 
mentary caucus  for  certain  reasons,  but  does 
oot  apply  to  a  case  where  the  caucus  is  declared 
void  by  reason  of  fraud  in  the  conduct  or  pro- 
ceedings of  the  caucus,  and  by  sections  18,  19 
(pages  44,  46),  penalties  are  imposed  upon 
officials  or  other  persons  guilty  of  Violations  of 
the  law  in  the  conduct  of  a  caucus.  Held  that, 
where  the  board  of  canvassers  found  that  no 
penons  were  elected  or  nominated  at  a  caucus 
because  of  misconduct  in  the  conduct  of  the 
caucus,  the  statute  did  not  authorise  the  hold- 
ing of  any  second  or  supplementary  caucus. 

Petition  by  William  B.  Greenongh,  as  At- 
torney General,  on  the  relation  of  Charles 
M.  Kelley,  against  Samuel  WMteley  and 
others,  as  the  board  of  canvassers  and  regis- 
tration of  the  city  of  Providence,  for  a  man- 
damus to  compel  such  board  to  designate  a 
place  for  holding  a  caucus.    Writ  dented. 

Argned  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HTJBST,  JJ. 

Comstock  &  Canning,  P.  Henry  Qulnn,  and 
James  H.  Thurston,  for  petitioner.  Francis 
Colwell,  Albert  A  Baker,  and  James  M. 
Thurston,  for  respondents. 

PER  CURIAM.  This  is  a  petition  for  a 
writ  of  mandamus  to  compel  the  board  of 
canvassers  and  registration  in  the  city  of 
Providence  to  designate  a  place  for  the  hold- 
ing of  a  caucus  of  the  Democratic  Party  in 
the  First  Ward  of  the  dty  of  Providence, 
and  to  do  the  various  other  tilings  which  are 
provided  by  Pub.  Laws,  p.  35,  a  1078,  passed 
December  12, 1902,  to  be  done  for  the  purpose 
of  holding  caucuses  in  the  dty  of  Providence, 
it  appears  from  the  papers  in  the  case  that 
a  caucus  of  the  Democratic  Party  was  held 
in  said  First  Ward  according  to  law  on  the 
27th  day  of  September,  1905,  and  that  the 
board  of  canvassers  had  performed  the  duties 
required  by  said  chapter  1078  preliminary  to 
the  holding  of  that  caucus.  Subsequent  to 
the  holding  of  said  caucus,  upon  the  petition 
of  James  H.  Thurston  et  al.  to  the  said  board 
of  canrassers,  said  board  of  canvassers  found 
~that  no  persons  were  lawfully  elected  or 
nominated  at  said  caucus,  and  that  said 
<-aucus  was  Illegal  .and  void."  The  legal  ef- 
fect of  this  finding,  of  the  board  is  to  In- 
validate the  result  of  the  caucus,  which  was 
hi  its  calling  and  inception  entirely  lawful, 
but  failed  by  misconduct  in  performance  of 
Its  function  to  exerdse  the  privilege  given 
to  the  party  by  law. 

The  broad  question  presented  to  the  court 
is  whether,  under  chapter  1078,  the  board 


of  canvassers  can  now  be  required  by  writ 
of  mandamus  to  provide  for  the  holding  of 
another  caucus  of  the  Democratic  Party  in 
said  First  Ward;  said  board  having  been 
requested  to  do  so  by  the  Democratic  dty 
committee  through  Its  chairman.  Upon  a 
careful  examination  of  the  statute  above 
quoted,  we  are  of  the  opinion  that  the  duties 
Imposed  on  the  board  of  canvassers  of  the 
dty  of  Providence  by  said  chapter  have  been 
fully  complied  with  by  the  said  board  of 
canvassers  In  the  acts  done  by  them  prelimi- 
nary to  the  holding  of  said  caucus  on  the  27th 
day  of  September,  1905;  that  the  statute 
does  not  contemplate  the  holding  of  any 
second  or  supplementary  caucus  for  any  rea- 
son other  than  as  set  forth  in  the  act  In  sec- 
tion 14;  and  that  section  does  not  apply  to 
a  case  where  the  caucus  Is  declared  to  be 
void  by  reason  of  fraud  in  the  conduct  or 
proceedings  of  such  caucus.  In  our  opinion, 
if  the  court  should  grant  the  relief  prayed, 
it  would  be  substantially  adding  to  the  stat- 
ute provisions  which  the  Legislature  did 
not  make;  and  upon  reading  the  whole  stat- 
ute It  appears  to  the  court  it  was  not  the  in- 
tention of  the  Legislature  to  provide  for  the 
holding  of  any  second  or  supplementary  cau- 
cus, In  such  case  as  Is  presented  to  us.  The 
only  provisions  which  we  find  In  the  statute 
relating  to  the  perpetration  of  fraud  In  the 
conduct  of  a  caucus  are  those  In  sections  18 
and  19,  which  Impose  penalties  upon  offidals 
or  other  persons  who  are  guilty  yf  violations 
of  the  law. 

The  conrt  is  therefore  constrained  to  deny 
the  application  for  the  writ 


HUNT   T.   FRANKLIN   COUNTY   COM'RS. 

(Supreme  Judicial  Court  of  Maine.    Nov.   16, 
1905.) 

AcooBO  Ann  Satisfaction— Gi.Aiif  Against 

.     COUNTT. 

When  county  Commissioners  have  allowed 
a  smaller  gross  sum  in  full  for  an  itemized 
bill  against  their  county,  and  that  sum  is  then 
drawn  by  the  claimant  from  the  county  treas- 
ury, his  claim  for  the  remainder  of  his  bill  is 
thereby  barred;  at  least  so  long  as  be  retains 
the  sum  drawn. 

[Ed.  Note. — For  cases  in  point,  see  vol.  '8, 
Cent  Dig.  Counties,  i  327.] 

(Official.) 

Petition  by  John  J.  Hunt  for  writ  of  certi- 
orari against  the  coimty  commissioners  of 
Franklin  county.    Petition  dismissed. 

Heard  by  the  presiding  justice  without  In- 
tervention of  a  Jury,  with  the  right  of  ex- 
ception by  each  party  to  rulings  of  law.  Un- 
der this  stipulation  the  plaintiff  petitioner  ex- 
cepted to  certain  rulings  made  by  the  presid- 
ing justice.    Overruled. 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, POWERS,  and  SPEAR.  JJ. 

(}eorge  C.  Webber,  for  plaintiff.  H.  B. 
Wing,  for  defendants. 
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EMEBT,  3.  The  petitioner  was  an  offi- 
cial agent  for  the  prevention  of  crnelty  to 
animals.  In  May,  1902,  be  presented  to  the 
county  commissioners  of  Franklin  comity,  for 
allowance  and  payment  from  the  connty 
b-easury,  an  Itemized  bill  of  $152.48  for  serr- 
Ices  and  expenses  for  Inrestlgatlng  cases  In 
that  county.  The  commissioners  considered 
the  bill,  and  In  the  presence  of  the  petitioner 
allowed  a  lump  sum  of  |100  in  full  for  the 
whole  bill.  The  petitioner  thereupon  drew 
that  amount  from  the  county  treasury  upon 
that  order  for  payment. 

In  April,  1004,  the  petitioner,  without  re- 
turning the  $100  80  drawn  by  him,  again  pre? 
sented  the  bill  to  the  then  county  commission- 
ers of  Franklin  county.  The  commissioners 
refused  to  allow  any  part  of  It,  or  to  make 
any  adjudication  upon  any  separate  Items, 
and  thereupon  this  petition  was  filed  for  a 
writ  of  certiorari  to  bring  up  the  commission- 
ers' doing  In  the  matter. 

The  petitioner  urges  that  the  allowance  of 
a  lump  sum  for  his  itemized  bill  less  than  the 
full  amount  was  illegal ;  -  that  the  commis- 
sioners should  have  allowed  or  disallowed 
each  Item,  and  should  be  compelled  to  do  so 
now,  In  order  that  he  might  bring  the  dis- 
allowed item  before  the  court  On  the  other 
hand,  the  respondents  claim  that  certiorari 
Is  not  the  proper  remedy  for  the  petitioner. 

We  have  no  occasion  to  consider  either 
of  the  above  contentions,  since  a  complete 
answer  to  the  petition  is  made  by  the  fact 
that,  with  knowledge  that  $100  was  allowed 
him  in  full, for  his  whole  bill,  he  drew  that 
amount  from  the  treasury  upon  such  allow- 
ance, and  has  not  returned  it  He  cannot 
now  reopen  the  matter.  Perry  y.  Cheboygan, 
55  Mich.  260,  21  N.  W.  333;  Brick  ▼.  Ply- 
mouth County  (Iowa)  19  N.  W.  304 ;  Murphy 
V.  United  States,  104  U.  S.  464,  26  L.  Ed. 
833.  As  well  might  a  plaintiff  who  had  re- 
covered and  collected  Judgment  in  a  common- 
law  action  for  less  than  his  claim,  stated 
afterwards,  maintain  an  action  on  the  same 
claim. 

Exceptions  overruled. 

Petition  dismissed. 


PISCATAQUIS  SAV.  BANK  r.  HERBIOK 
et  al. 

(Supreme  Judicial  Court  of  Maine.    Nov.  20, 
1905.) 

1.  RKFEBENCE— POWEB    OF    Rkfebeb— Repobt 

—When  Objbotiors  ax>  should  be  Made. 
A  referee  has  full  power  to  decide  all 
questions  arising,  both  of  law  and  of  fact  And, 
m  the  absence  of  fraud,  prejudice,  or  mistake 
on  his  part,  objections  for  which  should  be 
made  when  the  report  is  offered  for  acceptance, 
bis  decision  is  final. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Reference,  U  150-155,  158.] 

2.  Apfeai/—Deobeb— Repobt  ot  Refebee. 

Where  a  bill  In  equity  was  referred  by  a 
rale  of  court  without  conditions  or  limitations, 
and  the  referee,  having  heard  the  parties,  re- 


ported the  facta  found  by  hfan  and  bis  con- 
clusions thereon  to .  the  court  and  his  report 
was  accepted,  an  appeal  from  a  final  decree, 
made  in  accordance  with  the  teims  of  the  re- 
port, cannot  be  sustained. 
(OfficUl.) 

Appeal  from  Supreme  Judicial  Court,  Pis- 
cataquis County,  In  Equity. 

BUI  by  the  Piscataquis  Savings  Bank 
against  B.  L.  Herrlck  and  others.  Decree 
for  plaintiff,  and  defendants  appeal.  Dis- 
missed. 

Argued  before  WISWELIj,  0.  J.,  and  EM- 
ERY, SAVAGE,  POWERS,  PBABODY,  and 
SPEAR,  JJ. 

Frank  E.  Guernsey,  for  appellants.  Jo- 
seph B.  Peaks,  for  appellee. 

SAVAGE,  J.  The  plaintiff  claimed  to  be 
the  equitable  owner  of  certain  notes  and  a 
mortgage  securing  tbem,  which  it  took  as 
collateral  security  for  loans  made  by  it  to 
the  owner  of  the  notes  and  mortgage,  and 
brought  this  bill  In  equity  to  obtain  an 
equitable  foreclosure  of  the  right  to  redeem 
the  same.  The  bill  and  answer  disclose  that 
the  parties  were  at  Issue  upon  questions  of 
fact  and  also  upon  questions  of  law.  After 
tbe  pleadings  were  completed  the  cause  was 
referred,  by  agreement  of  parties,  by  a  rule 
of  court  which  contained  the  stipulation 
that  judgment  on  the  report  of  the  referee 
should  be  final.  The  rule  contained  no  other 
stipulation  material  to  the  present  considera- 
tion of  the  case.  The  referee  heard  the 
parties  and  reported  the  facts  found  by  him 
and  his  conclusions  thereon  to  tbe  court 
His  report  was  accepted.  Subsequently  a 
justice  of  the  court  made  a  final  decree  in 
accordance  with  the  terms  of  tbe  report,  and 
from  that  decree  one  of  the  defendants 
seasonably  appealed.  Tbe  cause  is  now  be- 
fore us  upon  that  appeal. 

Of  tbe  many  questions  argued,  we  need  to 
consider  but  one.  Tbe  cause  was  referred 
without  any  conditions  or  limitations  as  to 
the  i)owers  of  the  referee.  And  In  such  case 
It  Is  well  settled  that  the  referee  has  full 
power  to  decide  all  questions  arising,  both 
of  law  and  of  fact;  and,  in  the  absence  of 
fraud,  prejudice,  or  mistake  on  the  part  of 
the  referee,  objections  for  which  staould  be 
made  when  the  report  is  offered  for  ac- 
ceptance, his  decision  Is  final.  Sweetslr  v. 
Kenney,  32  Me.  464;  Hall  v.  Decker,  51  Me. 
81;  Long  v.  Rhodes,  36  Me.  108;  Hatch  v. 
Hatch,  57  Me.  288.  By  agreement  the  parties 
submitted  the  cause  to  a  tribunal  of  their 
own  choosing.  To  that  tribunal  was  trans- 
ferred all  the  powers  of  the  court  Having 
chosen  to  go  to  that  tribunal,  the  parties  can- 
not now  be  heard  upon  the  merits  by  the 
court  As  was  said  in  Sweetslr  v.  Kenn^, 
supra:  "Whatever  we  might  think  of  the 
law,  •  •  •  it  is  not  in  our  power  to  con- 
trol the  decision  of  that  tribunal,  to  which 
the  parties  submitted  both  the  law  and  tbe 
facts." 
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The  result  Is  timt  the  app^  from  a  de- 
cree made  In  accordance  with  tbe  report  of 
the  referee  Is  not  sustainable. 

Appeal  dismissed.  Decree  below  affirmed, 
with  additional  costs. 


OHAPHAN  V.  HAMBLET. 

(Supreme  Jadldal  C!oart  of  Maine.    Nor.  16, 
1905.) 

1.  Deeds  —  CoKBTsucnoN  —  DssoBiFTiON   ov 
Land. 

The  description  of  land  conveyed  is  to  be 
interpreted  by  reference  to  all  the  calls  in  the 
deed  of  conveyance,  and  every  call  is  to  be 
answered  if  it  can  consistently  be  done. 

2.  Sake. 

In  cases  of  ambipiity  the  interpretation 
is  to  be  sonsht  from  the  attendant  circum- 
stances and  the  intent  of  the  parties,  and  the 
deed  must  receive  a  construction  most  favorable 
to  the  grantee. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent.  mg.  Deeds,  U  231,  285,  2^.] 

3.  BOTrRDASIBS— MOKUMSNTS. 

A  bonndary  line  Is  a  monument,  and  would 
by  the  general  rule  of  construction  govern  the 
coarse  m  a  deed,  unless  the  intention  of  the 
parties  would  be  defeated  by  its  adoption. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  |  2a] 

4.  Sake— "PBOUiROATion." 

Where  uncertainty  is  introduced  in  the 
language  of  a  deed  by  the  word  "prolongation," 
it  is  held  to  mean  a  continued  or  extended  line, 
though  consisting  of  several  angles,  where  such 
meaning  would  be  consistent  with  the  other 
words  of  description,  rather  than  a  direct  line, 
which  would  render  the  next  course  in  the  deed 
inconsistent  with  the  direction  and  monuments 
by  which  It  is  described. 
(Oflteial.) 

Beport  from  Snprone  Judicial  Court,  Cum- 
berland  County. 

Action  by  Moses  M.  Chapman  against  Mel- 
Tin  Bamblet  Case  reported.  Judgment  for 
defendant. 

Trespass  quare  dausum  freglt,  wherein  tbe 
plalntlfl  sought  to  recover  damages  of  tbe 
defendant  for  cutting  and  removing  certain 
wood  and  timber  from  a  portion  of  the  plain- 
tiff's premises  In  Scarborough.  The  defend- 
ant admitted  tbe  taking,  but  Justified  undor 
claim  tbat  the  premises  upon  which  the  al- 
leged trespass  was  committed  was  a  part  of 
a  tract  of  land  on  which  tbe  trees  and  wood 
growth  had  been  conveyed  to  him  by  the 
plalntlfl.  Plea,  the  general  issue.  After  the 
evidence  had  been  closed.  It  was  agreed  to 
report  the  case  to  the  law  cotirt,  and  that, 
vpon  so  much  of  the  evidence  "as  Is  com- 
petent and  legally  admissible,  the  law  court 
Is  to  render  such  Judgment  as  the  legal  rights 
of  tbe  parties  may  require." 

Tbe  deed  mentioned  in  the  <q>lnlon  and 
glvoi  by  the  plaintiff  to  the  defendant.  Is 
as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Moses  M.  Chapman,  of  Westbrook,  In  the 
county  of  Onmberland  and  state  of  Maine, 
in  consideration  of  one  dollar  and  other  good 
and  valuable  considerations  paid  by  Melville 


Hamblet,  of  Portland,  In  said  county,  the  re- 
ceipt whereof  I  do  hereby  acknowledge,  do 
hereby  remise,  release,  bargain,  sell,  and  con- 
vey, and  forever  quitclaim  unto  the  said  Mel- 
ville Hamblet,  bis  heirs  and  assigns,  forever, 
the  trees  and  wood  growth  on  the  following 
described  parcel  of  land,  situated  in  Scar- 
borough, In  said  county  of  Cumberland, 
bounded  and  described  as  follows : 

"Commencing  at  a  point  on  the  county 
road  running  from'  Portland  to  Buxton,  at 
the  comer  of  Allen  T.  Reed's  land  and  land 
of  said  Chapman;  thence  following  the  divi- 
sion line  between  said  Allen  T.  Reed's  and 
said  Chapman's  and  the  prolongation  of  said 
Chapman's  line  until  It  Intersects  with  the 
wire  fence  between  said  Chapman's  land  and 
the  land  now  or  formerly  of  Champaign  and 
Larochelle ;  thence  In  an  easterly  direction  by 
said  wire  fence  between  said  Champaign  land 
and  the  land  of  said  Chapman,  and  by  the 
prolongation  of  said  Chapman's  said  line,  to 
land  now  or  formerly  of  McKenney;  thence 
by  land  of  said  McKenney  and  Knight  to  a 
logging  road ;  thence  by  the  logging  road  to  a 
wire  fence  on  said  Chapman's  land;  thence 
by  the  wire  fence  to  said  Buxton  road;  re- 
serving and  excepting  therefrom  a  small  lot 
of  birches  near  the  Buxton  road.  Provided 
tbe  said  trees  and  wood  growth  shall  be  re- 
moved within  three  years  from  tbe  date 
thereof. 

"Said  grantee  has  the  right  to  pile  said 
wood  and  tlmb«  In  the  pasture  of  said  Chap- 
man, together  with  all  reasonable  rights  of 
way  In  and  to  the  same,  and  to  said  above- 
described  premises,  for  the  purpose  of  re- 
moving said  trees  and  wood,  as  herein  pro- 
vided. 

"To  have  and  to  hold  the  same,  together 
with  all  the  privileges  and  appurtenances 
thereunto  belonging  to  the  said  Melville 
Hamblet,  his  heirs  and  assigns,  forever. 

"And  I  do  covenant  with  the  said  grantee, 
his  heirs  and  assigns,  that  I  will  warrant 
and  forever  defend  tbe  premises  to  him,  the 
said  grantee,  his  heirs  and  assigns,  forever, 
against  the  lawful  claims  and  demands  of 
all  persona  claiming  by,  through,  or  under  me. 

"In  witness  whereof,  I,  the  said  Moses 
M.  Chapman,  have  heretinto  set  my  hand 
and  seal  this  11th  day  of  November  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  three. 

'    "Moses  M.  Chapman.    [Seal.] 

"Signed,  sealed,  and  delivered  In  presence 
of  Isaac  W.  Dyer. 

"State  of  Maine— ss.: 

"Portland,  November  11th,  1908. 

"Personally  appeared  the  above-named 
Moses  M.  Chapman  and  acknowledged  the 
above  Instrument  to  be  his  free  act  and  deed. 

"Before  me, 

"Isaac  W.  Dyer,  Justice  of  the  Peace." 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, POWERS,  PEABODT,  and  SPEAR,  JJ. 

A.  F.  Moulton  and  William  Lyons,  for 
plaintiff,    li.  P.  Frank,  for  defendant 
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PBABODT,  J.  This  was  an  action  of  tres- 
pass quare  datisum.  The  case  comes  before 
the  law  court  on  report  The  act  complained 
of  was  the  cutting  of  certain  wood  and  timber 
from  a  portion  of  the  plaintiff's  farm. 

The  defendant  claims  that  under  the  deed 
of  the  plaintiff  dated  Novmber  11,  A.  D.  1903, 
he  had  license  to  cut  all  the  wood  and  timber 
upon  the  farm,  except  a  small  lot  of  birches 
on  another  part  of  the  premises  not  affected 
by  the  acts  complained  of. 

The  dispute  is  upon  the  construction  of 
this  deed,  and  especially  of  the  following 
words  In  the  description  of  the  boundary  of 
the  disputed  territory:  "Commencing  at  a 
point  on  the  County  Road  running  from  Port- 
land to  Buxton,  at  the  comer  of  Allen  T. 
Heed's  land,  and  land  of  said  Chapman; 
thence  following  the  division  line  between 
said  Allen  T.  Reed's  and  said  Chapman's  and 
the  prolongation  of  said  Chapman  line,  un- 
til it  Intersects  with  the  wire  fence  between 
said  Chapman's  land  and  the  land  now  or 
formerly  of  Champaign  and  Larochelle." 

The  survey  and  plan  made  by  Augustus  E. 
Sklllln,  subsequent  to  the  date  of  the  deed 
show  that  the  language  describing  the  lines 
in  dispute  is  ambiguous.  The  uncertainty 
which  exists  is  Introduced  by  the  word  pro- 
longation in  connection  with  the  -first  course 
of  the  Reed  boundary  line.  In  common 
language  this  word  may  mean  a  line  pro- 
duced, as  claimed  by  the  plaintiff;  but  it  is 
not  infrequently  used  of  a  continued  or  ex- 
tended line,  as  claimed  by  the  defendant 

The  plalntlCTs  contention  is  that  by  the 
language,  "prolongation  of  said  Chapman's 
line,"  is  meant  a  line  produced  in  the  first 
course  of  the  Chapman-Reed  boundary,  and 
that  of  the  defendant  is  that  the  word  "pro- 
longation" is  used  in  the  sense  of  extension  or 
continuation,  and  is  a  term  merely  descriptive 
of  the  boundary  line  beyond  the  land  of  Reed 
and  to  the  Champaign-Larochelle  wire  fence. 
Therefore  it  is  necessary  to  choose  between 
a  line  departing  from  the  Chapman-Reed 
boundary  line  and  one  following  it  but  in  a 
new  course. 

The  description  of  the  land  Is  to  be  inter- 
preted by  reference  to  all  the  calls  in  the  deed, 
and  every  call  is  to  be  answered  if  it  can  be 
done.  Herrlck  v.  Hopkins,  28  Me.  217.  The 
interpretation  is  to  be  further  sought  from 
the  attendant  circumstances  and  the  intent  of 
the  parties,  and  the  deed  must  receive  a  con- 
struction most  favorable  to  the  grantee.  Er- 
sklne  V.  Moulton,  66  Me.  2T«;  Field  v.  Huston, 
21  Me.  69;  Pike  V.  Munroe,  36  Me.  309,  68  Am. 
Dec.  751;  Ames  v.  Hilton,  70  Me.  36;  Knowles 
V.  Bean,  87  Me.  331,  32  Atl.  1017;  Stoops  v. 
Smith,  100  Mass.  63,  1  Am.  Rep.  85,  97  Am. 
Dec.  76;  Hastings  v.  Hastings,  110  Mass.  280. 

The  Chapman-Reed  boundary  consists  of  a 
broken  line  of  four  courses,  and  the  Chapman 
line  is  continued  on  still  another  course  As 
this  boundary  line  Is  a  monument,  it  would 
by  the  general  rule  of  construction  govern 


the  course,  unless  the  Intention  of  the  parties 
would  be  defeated  by  its  adoption.  Haynes 
V.  Young,  36  Me.  567;  Sanborn  v.  Rice,  129 
Mass.  387;  Woodward  v.  Nlms,  130  Mass.  70; 
Davis  V.  Ralnsford,  17  Mass.  210;  Perdval 
V.  Chase,  182  Mass.  371,  66  N.  B.  800.  By 
following  this  boundary  line  until  the  end 
of  the  Reed  land  is  reached  without  reference 
to  the  several  angles  In  the  line,  and  then 
following  the  Chapman  line  understanding 
It  to  be  still  used  as  a  monument  until  the 
Qhampaign  wire  fence  Is  reached,  there  is  no 
confusion  In  the  language  of  the  deed.  It  will 
be  seen  by  reference  to  the  Sklllln  plan  that 
the  line  which  the  plaintiff  Insists  answers  the 
second  call  in  the  deed  Introduces  into  the 
description  two  material  inaccuracies:  It 
does  not  intersect  "with  the  wire  fence  be- 
tween Chapman's  land  and  the  land  now  or 
formerly  of  Champaign  and  Larochelle,"  and 
the  next  course  is  inconsistent  with  the  direc- 
tion and  monuments  by  which  it  Is  described. 

The  force  of  the  argument  that  the  word 
prolongation  in  the  description  implies  a 
direct  line  is  lessened  by  the  use  of  the  word 
a  second  time  in  the  deed,  namely,  "thence 
in  an  easterly  direction  by  said  wire  fence 
between  said  Champaign  land,  and  land  of 
said  Chapman,  and  by  the  prolongation  of 
said  Chapman's  said  line  to  land  now  or 
formerly  of  McKenney,"  where  It  could  not 
in  the  nature  of  the  case  be  a  direct  line;  and 
the  course  and  the  names  of  the  adjacent 
owners  in  this  call  of  the  deed  best  accord 
with  the  boundaries  of  the  land  claimed  by 
the  defendant 

The  defendant's  testimony  shows  that  he 
had  in  view  the  purchase  of  the  wood  and 
timber  upon  the  whole  of  the  plaintiff's  farm, 
except  a  small  lot  of  birches  which  the  plain- 
tiff desired  to  reserve  for  fencing,  that  the 
price  which  he  offered  was  for  this,  and  that 
no  reduction  was  ever  made  in  the  price. 
This  is  in  conflict  with  the  plalntUTs  state- 
ment that  the  Intended  reservation  was  the 
wood  and  timber  on  the  lot  in  dispute,  made 
definite  by  a  line,  which  he  pointed  out  to  the 
defendant,  extending  south  across  his  land, 
being  that  designated  in  the  second  call  in 
the  deed.  It  appears  that  the  plaintiff  dur- 
ing the  negotiation  requested  Lewis  P. 
Knight  who  was  familiar  with  the  value 
of  wood  and  timber,  to  estimate  the  amount 
of  growth  on  the  premises,  and  that  he,  in 
making  his  estimate,  examined  the  whole 
tract  understanding  tliat  the  plaintiff  was 
to  sell  all  the  wood  and  timber,  except  some 
small  growth  of  birches.  The  greater  weight 
of  evidence  proves  that  the  plaintiff  did  not 
as  he  testifies,  point  out  this  line  to  the  de- 
fendant, but  an  assumed  division  line  be- 
tween his  land  and  that  of  John  O.  Knight, 
which  he  marked  upon  the  face  of  the  earth 
by  spotting  trees  between  a  spruce  tree  near 
the  Reed  line  and  a  fir  tree  near  the  corner 
of  the  adjoining  lands  of  Champaign  and 
Lowe. 
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Under  these  drcnmstanceB  and  rules  govern- 
Ing  the  construction  of  deeds,  it.  must  be 
held  that  the  deed  between  the  parties  in- 
cluded the  disputed  premises. 

Judgment  for  defendant. 


WBNTWORTH  v.  TOWN  OF  PITTSFIHLD. 

(Supreme   Court   of   New   Hsimpshire.    Merri- 
mack.   Oct  8,   1905.) 

MUNICIFAI.      CORPOBATION'S TOBTS IlfJUBT 

VBOM  Defective  Hiohwats. 

The  word  "railings,"  in  Iaws  1883,  p.  47, 
c.  59,  authorizing  actions  against  towns  for  in- 
juries by  defects  in  "a  bridge,  culvert,  or  sluice- 
way, or  dangerous  embankments  and  defective 
railings,"  means  railings  necessary  to  guard  trav- 
elers from  going  over  dangerous  embankments, 
and  not  railings  merely  useful  as  hand  rails; 
and  a  pedestrian  injured  while  using  steps  lead- 
ing from  a  sidewalk  to  a  cross-walk  over  a 
street,  by  reason  of  slipping  on  the  ice  on  step^ 
cannot  recover  because  of  the  absence  of  a  hand 
ralL 

Transferred  from  Superior  Court 
Case  for  Injuries  from  a  defective  high- 
way by  Mabel  M.  Wentworth  against  the 
town  of  Pittsfleld.  There  was  a  nonsuit  at 
the  close  of  plaintifTs  evidence,  subject  to  ex- 
ception, and  the  cause  transferred  from  the 
superior  court    £2xceptlon  overruled. 

The  evidoice  tended  to  prove  the  following 
facts:  There  are  two  highways  in  the  vil- 
lage of  Pittsfleld,  one  known  as  "Main  Street," 
running  nearly  In  an  easterly  and  westerly 
direction,  and  the  other,  known  as  "Chestnut 
Street,"' running  from  Main  street  in  a  north- 
erly direction,  forming  a  right  angle  with  it  at 
the  starting  point  A  portion  of  these  high- 
ways, adjoining  the  lot  in  the  easterly  comer, 
is  a  sidewalk  for  the  use  of  pedestrians.  The 
surface  of  the  sidewalk  at  the  corner  of  the 
streets  is  23  Inches  higher  than  the  surface 
of  the  walk  across  Chestnut  street  There 
are  two  stone  steps  leading  from  the  surface 
of  the  sidewalk  to  that  of  the  cross-walk; 
the  upper  one  being  5  feet  11  inches  long  and 
26  Inches  wide,  and  the  lower  one  6  feet  8 
inches  long  and  14%  inches  wide.  There  is 
an  iron  rail  running  from  a  point  in  the  south- 
erly line  of  the  sidewalk  on  Main  street,  about 
six  feet  easterly  of  the  steps,  to  a  post  set  In 
the  southerly  end  of  the  lower  step.  There  Is 
no  rail  at  the  other  end  of  the  steps.  In  the 
evening  of  January  6,  1903,  the  steps  were 
covered  with  snow,  and  there  was  a  hard, 
trodden  path  of  snow  and  ice  near  their  cen- 
ter line.  The  surface  of  the  path  on  each 
step  sloped  upward  from  its  front  edge  to 
the  step  above,  and  was  slippery.  AI>out  a 
quarter  past  7  o'clock  that  evening,  when  It 
was  quite  dark,  the  plaintiff  walked  on  the 
sidewalk  In  Chestnut  street  in  a  southerly 
direction  to  the  corner  of  Main  street,  and 
turned  westerly  into  the  path  down  the  steps. 
As  she  stepped  on  the  lower  step,  she  slip- 
ped upon  its  bard,  slanting,  and  slippery  sur- 
face, fell,  slid  down  the  steps  to  the  cross- 


walk, and  was  Injured.  She  did  not  go  oft 
the  northerly  end  of  the  steps.  She  did  not 
take  hold  of  the  rail  at  the  south  end.  There 
were  persons  standing  against  it,  near  the 
top  of  the  steps. 

Martin  &  Howe,  for  piaintUT.  Edward  A. 
Lane  and  Streeter  &  Hollls,  for  defendant 

CHASE,  J.  The  question  before  the  court 
Is  whether  the  steps  where  the  plaintiff  was 
injured  were  a  "dangerous  embanluuent  and 
defective  railing,"  within  the  meaning  of 
section  1,  c.  59,  p.  47,  Laws  1893,  as  interpret- 
ed in  Wilder  V.  Concord,  72  N.  B.  259,  66 
Atl.  193,  and  subsequent  cases ;  that  Is  to  say, 
a  dangerous  embankment  defectively  railed. 
The  defect  which  the  plaintifF  relies  upon  is 
the  absence  of  a  rail  at  the  northerly  end  of 
the  steps.  It  is  not  necessary  to  consider 
whether  the  absence  of  a  rail  would  render 
the  town  liable.  If  a  traveler  went  off  or  fell 
off  the  end  of  the  steps  because  of  such  ab- 
sence, for  the  plaintiff's  injury  was  not 
caused  in  that  way.  Her  position  is  that 
the  statute  referred  to  required  the  town  to 
maintain  a  rail  to  serve  as  a  support  for 
travelers  and  prevent  them  from  falling 
while  using  the  steps,  if  a  rail  was  reason- 
ably necessary  for  such  purpose  to  render  the 
highway  suitable  for  the  travel  over  it  She 
complains  of  the  absence  of  a  hand  rail — 
not  of  the  absence  of  a  barrier  to  guard  a 
traveler  from  the  danger  of  falling  from  an 
embankment  located  contiguous  to  or  near 
the  traveled  path  In  the  highway.  The  of- 
fice of  the  rail,  required  by  the  law  as  it 
stood  prior  to  the  passage  of  the  act  of  1893, 
seems  to  have  been  to  guard  the  traveler 
from  going  or  falling  over  an  embankment 
or  precipice,  or  into  a  hole,  or  from  going 
against  an  obstruction  located  upon  the  side 
of  the  traveled  path  or  very  near  to  it  A  town 
then  might,  be,  and  still  may  be,  fined  for 
neglect  to  cause  a  dangerous  embankment  or 
causeway  in  a  highway  to  be' securely  railed. 
Pub.  St  1901,  c.  75,  S  1.  Under  the  former 
statute  rendering  towns  liable  to  travelers 
for  injuries  caused  by  defects  in  highways, 
it  was  held  that  the  absence  of  a  railing 
would  be  a  defect,  if  the  railing  was  reason- 
ably necessary  to  prevent  travelers  from  go- 
ing into  a  hole  (WiUey  v.  Portsmouth,  35 
N.  H.  303),  or  a  cellar  (Stack  t.  Portsmouth, 
62  N.  H.  221),  or  a  stairway  leading  to  a 
cellar  (Sweeney  v.  Newport,  65  N.  H.  86, 
18  Atl.  86),  or  against  rocks,  etc.  (Davis  v. 
Hill,  41  N.  H.  329),  located  dangerously  near 
the  traveled  path.  See,  also,  Knowlton  v. 
Pittsfleld,  62  N.  H.  535,  and  authorities  cited. 

No  case  was  cited  by  counsel,  and  none  has 
been  -  found  in  this  state  or  elsewhere.  In 
which  It  was  held  that  the  absence  of  a  mere 
band  rail  was  a  defect  for  which  the  town 
would  be  liable  to  a  traveler  injured  in  conse- 
quence of  it  A  hand  rail,  from  the  nature  of 
things,  can  be  serviceable  only  to  travelers  on 
foot;  and  it  Is  useful  to  them,  not  simply  he- 


Digitized  by 


Google 


N.H.) 


BROOKHOUSa  ▼.  UNION  PUB.  CO. 


219 


cause  the  way  la  upon  an  embankment  or 
leads  over  a  hlll  or  an  uneven  snrface.  In 
tlie  cold  seasons,  when  there  Is  Ice  npon  the 
ground,  sidewalks  npon  level  ground,  as  well 
as  npon  hilly  ground,  can  be  made  safer  to 
travelers  by  providing  hand  rails  for  them 
to  lay  hold  of  and  guard  themselves  against 
slipping  and  falling.  A  law  that  would  re- 
quire hand  rails  upon  sidewalks,  when  rea- 
sonably necessary  to  prevent  travelers  from 
falling,  would  place  a  severe  burden  upon 
towns — one  that  legislators  would  naturally 
hesitate  to  Impose.  It  Is  doubtful  whether, 
under  the  former  law  of  the  state,  the  de- 
fendants would  be  liable  to  the  plaintiff  be- 
cause of  the  absence  of  the  rail,  though  they 
might  be  liable  because  of  the  slippery  con- 
dition of  the  steps.  Under  the  present  law 
(Laws  1893,  p.  47,  c.  69),  they  are  not  liable 
for  the  latter  cause;  and  it  1b  equally  clear 
that  they  are  not  liable  because  of  the  ab- 
sence of  the  hand  rail.  It  was  intended  by 
this  law  to  materially  abridge  the  liability 
of  towns  to  civil  actions  for  injuries  result- 
ing from  defects  in  highways.  Wilder  v. 
Concord,  72  N.  H.  259,  260,  56  Atl.  193.  Un- 
less notice  is  given,  as  provided  in  section  2 
of  the  act,  such  actions  can  be  maintained 
only  in  case  the  defect  exists  in  certain  spec- 
ified parts  of  a  highway,  namely,  "a  bridge, 
culvert,  or  sluiceway,  or  dangerous  embank- 
ments and  defective  railings."  "Embank- 
ments" and  "railings"  are  here  associated 
together  as  they  are  in  section  1,  c.  75,  Pub. 
St.  1901.  The  natural  inference  Is  that  the 
railings  referred  to  are  such  as  are  necessary 
to  guard  the  traveler  from  going  over  the 
dangerous  embankment — such  as  will  be 
barriers  against  such  disaster.  If  the  idea 
of  support  or  aid  to  the  traveler  in  bis  act  of 
travelhog  had  been  in  mind,  it  is  highly  im- 
probable that  the  association  of  railings  with 
dangerous  embankments  would  have  been 
made,  for,  as  has  already  been  said,  railings 
for  that  puniose  are  needed  in  many  places 
where  there  is  no  dangerous  embankment. 
If  the  sidewalk  in  Chestnut  street,  over  which 
the  plalntUC  passed  before  reaching  the  steps, 
bad  been  icy — especially  If  the  snrface  of  the 
ice  had  been  sloping  or  uneven-Hshe  might 
have  needed  a  hand  rail  there  to  avoid  a  fall, 
as  much  as  she  did  while  descending  the 
steps. 

The  defect  of  which  she  complains  was 
not  a  "defect.  Insufficiency,  or  want  of  re- 
pair" of  a  "dangerous  embankment  and  de- 
fective railing,"  within  the  meaning  of  the 
statute,  and  consequently  she  has  no  right  of 
action  against  the  defendants,  even  If  it  whol- 
ly or  partly  caused  her  injury.  If  It  was  a 
defect  in  the  highway,  it,  like  that  caused  by 
the  slippery  condition  of  the  steps,  was  ex- 
cluded from  those  for  which  towns  are  liable 
by  the  passage  of  the  act  of  1893  and  the  re- 
peal of  the  prior  statutes  on  the  subject  The 
nonsuit  was  rightly  ordered. 

Exception  overruled.   All  concurred. 


ATTORNEY  OENERAIi  ex  rel.  PUTNAM  v. 
FOQARTT. 

(Supreme    Court   of   New    Hampshire.    Hills- 
borough.   Oct  8,  1905.) 
Appeal — Agbegd  Case — Moor  Questions. 

Moot  questions,  in  an  agreed  case  which 
contains  no  provision  for  judgment,  will  not  be 
considered,  in  the  absence  of  some  special  rea- 
son therefor. 

Information,  in  the  nature  of  quo  war- 
ranto, flled  by  the  Attorney  General,  on  the 
relation  of  Everett  S.  Putnam  against  John 
W.  Fogarty,  and  prosecuted  by  the  relator. 
Facts  agreed.    Case  discharged. 

Hamblett  &  Spring  and  Charles  W.  Holtt 
for  plaintiff.    Etoyle  &  Lucler,  for  defendant. 

PER  CURIAM.  The  agreed  case  contains 
no  provision  for  Judgment  and  presents  mere- 
ly a  moot  question.  Such  questions  are  not 
considered,  in  the  absence  of  special  reason 
therefor.  Conn.  Valley  Lumber  Co.  v.  Mon- 
roe, 71  N.  H.  473,  52  Atl.  940.  No  reason  for 
an  exception  to  the  general  rule  Is  perceived 
in  this  case. 

Case  discharged. 


BROOKHOUSB  v.  UNION  PUB.  00. 

(Supreme    Court   of    New    Hampshire.    Hills- 
borough.   Oct  8,  1905.) 

1.  Tbtjsts — EnFOBCEMEirr — Evidencil 

Plaintiffs  guardian  was  treasurer  of  de- 
fendant company,  which  had  a  deposit  in  the  M. 
bank.  The  guardian  withdrew  from  other 
sources  funds  belonging  to  plaintiff,  receiving 
certificates  of  deiMsit  and  a  draft  all  payable 
to  him  as  guardian,  which  he  gave  to  defendant's 
assistant  treasurer,  who  gave  nim  credit  tlierefor 
on  the  company's  books  and  deposited  the  papers 
in  the  M.  bank.  The  guardian,  as  treasurer. 
afterwards  drew  checks  on  said  bank  to  the 
amount  of  said  deposits,  and  used  the  checks  for 
tils  own  benefit  Held,  in  an  action  by  plaintiff 
to  have  defendant  company  declared  a  trustee  of 
said  deposit  evidence  that  the  treasurer  habitu- 
al^ availed  himself  of  the  bank  account  of  the 
company  for  his  own  use  by  depositing  and 
checking  out  his  own  funds  was  admisatble  on 
the  question  of  his  intent  in  withdrawing  plain- 
tiff's funds  from  the  places  where  they  were 
originally  deposited. 

2.  Same — Constbocttve  Tbust. 

Defendant  never  having  liad  any  use  of 
the  fund,  save  the  possible  use  incident  to  its 
brief  deposit  in  its  name,  was  not  liable  on 
the  ground  that  it  had  received  the  fund  with 
notice  of  the  trust  and  applied  it  to  any  debt 
owing  to  it  by  its  treasnrw. 
a  Same. 

Defendant  having  no  direct  information  of 
fraudulent  intention,  and'  the  certificates  of  de- 
posit and  the  draft  bein;  negotiable  instruments. 
It  was  not  chargeable  with  notice  of  the  trust 
4.  Appeal  aitd  Ebbob — Findings  bt  Coubx. 

Where  there  is  some  evidence  tending  to 
support  a  finding  by  the  court  an  exception 
thereto  will  be  overruled. 
6.  Tbusts — CoNSTBUcnv*  Tbttbt. 

Where  the  treasurer  of  defendant  company 
was  accustomed  to  use  the  bank  account  of 
the  company  for  his  own  purposes  by  depositing 
therewith  and  checking  out  his  own  moneys  for 
Ids  own  use,  the  duty  of  the  defendant  waa  like 
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that  o{  a  bank  in  regard  to  the  deposits,  and  it 
was  not  bound  to  see  that  checks,  etc.,  payable 
to  the  trecwnrer  as  plaintiff's  guardian,  and  de- 
posited with  defendant's  account,  were  not  mis- 
applied, but  it  would  be  presumed  that  checks 
drawn  by  the  guardian  were  drawn  in  good 
faith. 

6.   OOBPOBATIONS — NOTICK  TO  OFTICJKB — EFFECT. 

The  rule  that  notice  to  the  treasurer  was 
notice  to  the  corporation  did  not  apply  as  to 
the  misapplication  by  the  treasurer  of  such 
guardianship  funds,  as  the  facts  to  be  imputed 
related  to  an  independent  fraudulent  act  of 
the  treasurer. 

Transferred  from  Superior  Court;  Pike, 
Judge. 

Bill  by  Nina  D.  Brookhonse  against  tbe 
Union  Publishing  Company  to  recover  sums 
of  money  with  which  it  Is  alleged  the  de- 
fendants are  chargeable  as  trustees  for  the 
plaintiff.  The  facts  were  partly  agreed  to 
and  partly  found  by  the  court  Transferred 
on  plaintiff's  exceptions  from  tbe  May  term, 
1904,  of  tbe  superior  court  Exceptions  over- 
ruled. 

From  a  date  prior  to  May,  1896,  to  October, 
1895,  Joseph  0.  Moore  was  the  defend- 
ant's treasurer  and  manager,  and  had  the 
practical  control  of  their  affaira  From 
February,  1894,  to  October,  1895,  they  also 
had  an  assistant  treasurer,  whose  powers 
und  duties  were  the  same  as  those  of  tbe 
treasurer  in  case  of  the  latter's  absence  or 
disability,  excepting  authority  to  sign  certifi- 
cates of  stock.  The  defendants  had  a  deposit 
account  with  the  Manchester  National  Bank. 
Moore  used  this  account  as  a  conduit  for  his 
private  enterprises,  keeping  a  record  thereof 
upon  the  defendants'  books.  Moore  was  al- 
so guardian  of  the  plaintiff,  then  a  minor, 
and  had  deposited  in  a  savings  bank,  in  bis 
name  as  guardian,  sums  of  money  l>elonging 
to  the  plaintiff.  May  23,  1895,  he  withdrew 
from  this  bank  $2,250,  receiving  a  certificate 
of  deposit  and  a  draft  upon  a  Boston  bank, 
Imth  payable  to  himself  as  guardian,  or  order. 
He  Indorsed  these  papers  as  guardian  and 
passed  them  to  tiie  defendants'  assistant 
treasurer,  to  be  deposited  in  tbe  Manchester 
National  Bank  to  the  defendants'  credit.  The 
assistant  treasurer  Indorsed  the  defendants* 
name  upon  the  papers  and  deposited  them  the 
same  day.  In  accordance  with  Moore's  In- 
structions. An  entry  was  made  by  Moore's 
direction  upon  the  defendants'  cash  book,  by 
which  cash  was  charged  with  $2,250,  as  if 
received  from  him.  May  24th  Moore  drew 
two  checks.  In  the  defendants'  name,  in 
favor  of  the  Halifax  Mills,  upon  the  Man- 
chester National  Bank,  amounting  to  $2,250, 
neither  of  which  was  for  the  defendants' 
benefit.  The  checks  were  paid  by  the  bank 
and  charged  to  the  defendants  on  May  29th. 
Upon  each  of  the  days  intervening  be- 
tween May  24th  and  May  29th,  sums 
of  money  amounting  to  $3,000  or  $4,- 
000  were  deposited  in  the  national  bank  In 
the  defendants'  name,  and  sums  amounting 
substantially  to  the  same  totals  were  with- 
drawn, leaving  the  balance  at  the  close  of 


business  each  day  less  than  $30.  Nearly  alt 
the  stuns  deposited  were  Moore's,  and  tbe 
sums  withdrawn  were  used  in  part  to  pay 
his  bills  and  in  part  to  pay  the  defendants' 
bills.  August  21,  1895,  a  further  sum  of  $1- 
250  was  withdrawn  from  the  plaintiff's  sav- 
ings bank  account  In  the  form  of  a  certificate 
of  deposit,  put  In  tbe  defendants'  account  at 
the  national  bank,,  and  entered  upon  the  de- 
fendants' cash  book,  the  same  In  all  respects 
as  the  first  sum.  When  tbe  deposit  In  the 
national  bank  was  made,  tbe  defendants' 
balance  there  was  only  $20.  Other  sums  be- 
longing to  Moore  were  deposited  with  the 
$1,250,  making  the  total  deposit  $8,065.  The 
defendants'  cash  account  of  August  21st 
shows  tbe  receipt  of  these  sums  of  Moore  and 
the  payment  of  sums  on  his  account  amount- 
ing to  $6,579.  The  account  of  the  next  day's 
transactions  shows  the  receipt  of  $6,300  from 
Moore  and  the  payment  of  $C,788  on  his  ac- 
count. August  21st  he  drew  a  check  for  $820 
to  pay  tbe  defendants'  help,  and  also  drew 
other  checks.  The  defendants*  check  book 
showed  that  there  would  be  a  balance  of  $2,- 
313.26  In  the  bank  to  the  defendants'  credlt,^ 
after  satisfying  these  checks.  When  Moore 
withdrew  the  money  from  the  savings  bank. 
It  was  his  Intention  to  deposit  It  in  the  de- 
fendants' account  with  the  national  bank  for 
the  purpose  of  checking  it  out  for  the  benefit 
of  others  than  the  defendants,  and  he  car- 
ried the  intention  into  effect  Tbe  finding  a» 
to  intention  Is  made  from  tbe  manner  In 
which  the  transactions  themselves  took  place 
and  from  Moore's  habit  for  years  of  using 
tbe  defendants'  account  with  the  national 
bank  for  his  private  business.  The  plain- 
tiff excepted  to  this  finding.  From  May  to 
Octot>er,  1895,  Moore  was  indebted  to  tbe  de- 
fendants in  a  sum  exceeding  $3,500.  The 
question  whether  the  plaintiff,  now  21  years 
old,  is  entitled  to  recover  tbe  stuns  withdrawn 
from  the  savings  bank,  or  either  of  them, 
was  reserved. 

Taggart  Tuttle,  Burroughs  &  Wyman,  for 
plaintiff.  Burnham,  Brown,  Jones  &  Warren,^ 
for  defendants. 

CHASE,  J.  The  fact  that  Moore  made  use 
of  the  money  in  question  for  his  own  pur- 
poses very  soon  after  he  withdrew  it  from 
the  savings  bai^,  and  that  In  using  it  he 
pursued  the  course  of  bis  habit  In  tbe  use 
of  private  funds — depositing  the  money  in 
the  national  bank  in  the  defendants'  name 
and  Immediately  checking  it  out  for  his 
private  purposes — was  competent  evidence 
upon  the  question  of  his  intention  at  the  time 
of  the  withdrawals.  As  this  evidence  has  a 
tendency  to  support  the  court's  finding,  tbe 
plaintiff's  exception  to  the  finding  must  be 
overruled :  and  tbe  finding  must  be  accepted 
as  true  In  considering  the  questions  of  law 
raised  by  the  case.  The  plaintiff  Is  entitled 
to  the  relief  sought  (1)  If  tbe  defendants 
now  have  possession  of  the  money  in  ques- 
tion; or  (2)  If  they  received  it  from  Moore 
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with  notice  of  the  trust  and  applied  It  to  the 
payment  of  Moore's  indlTldnal  Indebtedness 
to  them ;  or  (3)  If  they  bo  received  It  and  aid- 
ed Moore  In  wrongfully  diverting  it  from  the 
plaintiff,  mil  V.  Mclnty^e,  39  II.  H.  410, 
75  Am.  Dec.  229;  Sherburne  ▼.  Goodwin,  44 
N.  H.  271 ;  French  t.  Currier,  47  N.  H.  88 : 
Hardy  t.  Bank,  61  N.  H.  34. 

1.  The  first  ground  of  relief  certainly  does 
not  exist  The  fund  has  been  traced,  not 
merely  Into  the  defendants'  possession,  but 
through  their  possession  Into  the  possession 
of  other  parties.  Bank  Commissioners  r. 
Trust  Co.,  70  N.  H.  536,  644  et  seq.,  49  AU. 
113.  85  Am.  St  Rep.  646. 

2.  Nor  la  the  second  ground  of  relief  es- 
tablished. The  money  was  not  paid  and  re- 
ceived on .  account  of  Moore's  indebtedness 
to  the  defendants,  but  In  the  use  by  Moore 
of  the  defendants'  deposit  account  with  the 
Manchester  National  Bank  as  a  "conduit" 
for,  or  means  of,  transmitting  money  in  his 
private  enterprises.  If  the  defendants  had 
any  use  whatever  of  the  money,  which  is 
doubtful,  it  was  only  as  an  Incident  of  the 
deposit  during  the  brief  time  while  the 
money  was  passing  through  their  deposit 
account  with  the  national  bank,  and  with  no 
Intention  on  the  part  of  Moore,  nor  on  their 
part  so  far  as  appears,  to  permanently  con- 
vert the  money  to  their  uses.  There  was  no 
such  conversion  of  the  money  as  will  Justify 
a  court  of  equity  in  holding  the  defendants 
responsible  for  it  as  trustees  for  the  plaintiff. 

3.  The  question  remains  whether  the  de- 
fendants received  the  money  with  notice  of 
the  trust  and  aided  Moore  In  wrongfully 
diverting  It  from  the  plaintiff.  In  consider- 
ing this  question,  the  matter  of  notice  is  of 
•vital  importance.  The  defendants  took  no 
part  whatever  In  withdrawing  the  money 
from  the  savings  bank.  That  was  Solely 
Moore's  act  aud,  being  accompanied  with 
the  intention  of  using  the  money  for  his  own 
purposes,  constituted  a  complete  conversion 
of  it.  He  had  already  converted  the  money 
to  his  own  uses  when  he  handed  the  cer- 
tificates of  deposit  and  the  Boston  draft 
duly  indorsed  by  him  as  guardian,  to  the 
defendants'  assistant  treasurer,  with  direc- 
tions to  deposit  the  same  in  the  defendants' 
bank  account  To  consummate  his  fraud- 
ulent scheme,  he  deemed  it  convenient  or 
advisable  to  use  that  account  as  a  conduit 
through  which  to  pass  the  money  from  him- 
self to  the  parties  to  whom  he  would  pay  it 
The  only  persons  who  took  part  in  operating, 
80  to  speak,  the  conduit  were  Moore  himself 
and  the  defendants'  assistant  treasurer.  No 
other  oflScer  or  servant  of  the  defendants  did 
anything  whatever  in  respect  to  the  deposit 
or  withdrawal  of  the  money.  The  entries  up- 
on the  defendants'  books  relating  to  the 
money  were  in  Moore's  name.  An  officer  or 
agent  of  the  defendants,  however  attentive 
to  his  duties,  would  not  learn  from  an  ex- 
amination of  the  books  that  the  plaintiirs 
money  was  passing  through  their  bank  ac- 


count or  would  discover  facts  that  would 
put  him  upon  inquiry  in  that  direction.  The 
defendants'  assistant  treasurer  received  no 
direct  information  as  to  Moore's  fraudulent 
intention.  His  only  knowledge  relating  to 
the  transactions  was  that  the  certificates 
of  deposit  and  draft  were  payable  to  Moore 
as  guardian  or  order,  were  Indorsed  by  him 
in  that  capacity,  and  were  deposited  with 
the  defendants  as  if  they  were  his  private 
funds.  In  considering  these  facts  it  must 
be  borne  in  mind  that  the  certificates  and 
draft,  unlike  certificates  of .  stock  in  cor- 
porations or  promissory  notes,  were  mere 
temporary  representatives  of  value  or  credits. 
They  did  not  bear  interest.  They  were 
negotiable  paper  according  to  the  commercial 
law.  2  Dan.  Neg.  Inst  «l  1C52,  1703,  1705. 
In  the  ordinary  course  of  business  such 
paper  is  used  like  currency  to  pass  money 
presently  from  one  person  to  another  in  busi- 
ness transactions,  not  to  represent  money 
more  or  less  permanently  invested  with  a 
view  of  producing  Income.  Decisions  re- 
lating to  the  transfer  by  trustees  of  stock 
certificates,  promissory  notes,  and  similar 
papers  afford  little  aid  in  a  case  of  this  kind. 
Circumstances  that  would  conclusively  show 
that  a  transfer  of  certificates  of  stock,  etc., 
was  in  violation  of  the  trust  might  be  entire- 
ly consistent  with  a  lawful  transfer  of  cer- 
tificates of  deposit  and  drafts.  To  a  person 
not  Informed  of  the  circumstances  by  which 
Moore  obtained  these  papers  and  of  his 
intention  in  respect  to  their  use,  it  would 
appear  that  he  had  a  right  to'  negotiate 
them  as  he  did  in  this  case.  Indeed,  If  they 
did  not  lawfully  belong  to  him  individually 
In  consequence  of  his  past  transactions  in 
executing  the  trust  it  would  be  his  duty  to 
make  use  of  them  in  paying  outstanding 
claims  against  the  trust  estate,  if  any,  or  in 
making  investments,  or  in  some  other  way 
for  the  benefit  of  his  ward.  To  hold  them  an 
unreasonable  length  of  time  would  be  a 
breach  of  trust,  and  would  subject  him  to 
liability  for  any  loss  arising  therefrom.  By 
reason  of  his  position  as  guardian  and  the 
form  of  the  papers  he  had  absolute  control 
of  the  manner  in  which  they  should  be  used. 
No  license  from  the  probate  court  or  other 
source  was  necessary.  He  could  transfer 
them  directly  to  the  persons  to  whom  he 
Intended  ultimately  to  pay  the  money  repre- 
sented by  them,  or  he  could  convert  them 
into  currency  and  use  that,  or  he  could  de- 
posit them  In  a  bank  in  his  own  name  as 
guardian,  or  in  his  own  name  without  fur- 
ther description,  and  draw  checks  against 
the  deposit  If  he  transferred  them  directly 
to  a  person  in  payment  of  his  private  in- 
debtedness, or  for  some  other  consideration 
known  to  be  for  his  private  benefit  the 
form  of  the  paper  alone  would  be  sufficient 
to  put  the  person  upon  Inquiry  as  to  his 
right  to  so  use  the  paper,  and  to  charge  him 
with  knowledge  of  the  facts  he  would  thus 
learn.    Such    use    is   generally    wholly   in- 
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consistent  with  the  gnaidlan's  rights,  and 
is  not  made  In  tbe  ordinary  course  of  busi- 
ness. But  the  indorsee  of  such  papers  who 
receives  them  in  the  course  of  changing 
them  into  currency,  or  In  the  course  of  dis- 
tributing the  credits  they  r^resent  by  means 
of  a  temporary  deposit  and  checks  or  orders 
drawn  against  the  deposit,  is  not  put  upon 
Inquiry  by  the  mere  form  of  the  paper;  for 
such  use  Is  consistent  with  the  guardian's 
rights  and  duty.  To  ctiarge  such  Indorsee 
with  responsibility  for  a  misapplication  of 
the  funds,  It  must  appear  that  be  had  knowl- 
edge of  the  contemplated  misapplication,  or 
of  facts  that  would  put  him  upon  inquiry. 
Even  a  mingling  of  guardianship  funds  with 
private  funds  In  a  deposit  account  with  a 
bank  kept  in  the  guardian's  Indiyidual  name 
Is  not,  in  Itself,  unlawful,  though  it  be  un- 
wise. In  such  case  the  form  of  the  paper 
will  not  Impose  upon  the  bank  tbe  duty  of 
seeing  to  it  that  tbe  guardianship  portion  of 
the  account  Is  properly  used.  The  ordinary 
presumption  applies — ^that  the  guardian  is 
acting  in  good  faith,  and  will  make  a  proper 
use  of  the  money  In  drawing  checks  against 
the  deposit  See  Sherburne  t.  Goodwin, 
44  N.  H.  271,  279. 

The  only  obligation  of  the  bank  is  to  honor 
the  checks  that  are  duly  drawn  against  the 
account  In  the  form  it  is  kept  To  charge 
banks  with  the  duty  of  supervising  the  ad- 
ministration of  trusts,  when  in  tbe  due  course 
of  business  they  receive  checks  and  drafts 
payable  to -and  properly  Indorsed  by  trustees 
in  their  trust  capacity,  would  place  an  un- 
reasonable burden  upon  the  banks  and  seri- 
ously Interfere  with  commercial  transactions. 
The  law  imposes  no  such  duty  upon  banks. 
Bank  Commissioners  v.  Trust  Co.,  70  N.  H. 
588,  6S0,  651,  49  Atl.  113,  85  Am.  St  Rep. 
646;  Ctoodwin  v.  Bank,  48  Conn.  550;  Board 
of  Freeholders  v.  Bank,  48  N.  J.  Eq.  51,  21 
Atl.  186;  State  Nat  Bank  v.  Rellly,  124  III 
464,  14  N.  E.  657 ;  Coleman  v.  Bank,  94  Tex. 
605,  68  S.  W.  867,  86  Am.  St  Rep.  871; 
Interstate  Nat  Bank  v.  Claxton,  97  Tex.  569, 
80  S.  W.  604,  65  li.  R.  A.  820,  104  Am.  St 
Rep.  885 ;  Central  Nat  Bank  v.  Insurance  Co., 
104  U.  S.  63,  26  L.  Ed.  698;  Gray  v.  Johnson, 
L.  R.  3  Eng.  &  Ir.  App.  Cas.  1 ;  2  Dan.  Neg. 
Inst  I  1612.  It  is  true  that  the  defendants 
are  not  bankers,  but  their  obligation  to  Moore 
In  respect  to  funds  which  he  placed  In  their 
bank  account  or  in  their  possession,  to  be 
there  deposited,  was  like  that  of  a  bank  to  its 
depositor.  It  is  not  questioned  that  he  had 
the  defendants'  licoise  to  use  tbe  account 
If  the  authority  was  not  expressly  given,  it 
must  have  arisen  from  the  practice  wlilch  had 
existed  for  years,  presumably  with  the  de- 
fendants' knowledge  and  acquiescence.  This 
authority,  together  with  Moore's  official  re- 
lation to  the  defendants,  enabled  him  to  make 
use  of  the  account  for  his  private  purposes  as 
fully  and  conveniently  as  he  could  have  done 
If  the  account  in  the  bank  had  been  in  his 
own  name    He  could  make  deposits   and 


check  them  oat  at  will  by  his  own  act 
He  could  use  tbe  account  for  a  lawful  trans- 
mission of  guardianship  funds,  the  same  as 
he  could  if  the  deposit  had  been  made  in 
the  bank  in  his  own  name.  When  the  de- 
fendants' assistant  treasiu'er  received,  in- 
dorsed, and  deposited  the  certificates  and 
draft  he  might  properly  presume  that  Moore 
would  withdraw  the  funds  so  deposited 
for  lawful  purposes.  It  does  not  appear 
that  tbe  assistant  treasurer  had  knowl- 
edge of  any  facts  tbat  had  a  tendency  to 
overcome  this  presumption.  If  be  was  act- 
ing within  his  authority  as  assistant  treas- 
urer, which — Moore  being  present  and  acting 
— Is  doubtful,  the  defendants  are  not  charge- 
able through  him  with  knowledge  of  Moore's 
contemplated  misappropriation  of 'the  funds, 
or  of  facts  that  would  put  them  upon  in- 
quiry In  regard  to  the  matter. 

The  plaintifT  further  says  that  tbe  defend- 
ants had  notice  of  the  fraud  through  Moore 
himself,  their  treasurer  and  general  manager. 
It  is  true  that  a  principal  is  ordinarily  charge- 
able with  the  knowledge  acquired  by  his  agent 
in  executing  the  agency,  and  is  subject  to  the 
liabilities  which  such  knowledge  imposes. 
But  there  is  a  well-established  exception  to 
this  rule,  by  which  the  principal  is  not  char- 
ged with  the  knowledge  of  his  agent  when  the 
latter  is  engaged  in  "committing  an  inde- 
pendent, fraudulent  act  on  bis  own  account 
and  the  facts  to  be  Imputed  relate  to  this 
fraudulent  act"  Allen  v.  Railroad,  150  Mass. 
200,  22  N.  B.  917,  5  L.  R.  A.  716,  15  Am.  St 
Rep.  185;  Indian  Head  Nat  Bank  T.  Clark, 
166  Mass.  37.  43  N.  E.  912 ;  Produce,  etc,  Co. 
V.  Bleberbach,  176  Mass.  577,  688,  58  N.  E. 
162;  Camden,  etc.,  Co.  v.  Lord,  67  N.  J.  Bq. 
489,  68  Atl.  607;  Gunster  v.  Company,  181 
Pa.  827,  37  AO.  650,  59  Am.  St  Rep.  650; 
Frenkel  v.  Hudson,  82  Ala.  158,  2  South.  758, 
60  Am.  Rep.  736;  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133.  18  Sup.  Ct  552.  42  L. 
Ed.  977;  2  Pom.  Eq.  Jur.  (3d  Ed.)  |  676,  and 
authorities  dted  in  notes ;  1  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1145,  and  authorities  cited  in 
notes.  This  exception  was  recognized  in  this 
state  in  Clark  v.  Marshall,  62  N.  H.  498,  500. 
Mr.  Pomeroy  suggests  a  doubt  whether  it 
applies  to  the  managing  officers  of  a  corpora- 
tion "through  whom  alone  the  corporation  can 
act"  Section  675,  note  1.  He  gives  no  rea- 
son for  the  doubt,  and  tbe  cases  which  seeip 
to  have  raised  It  (Holden  v.  Bank,  72  N.  T. 
288,  and  First  Nat  Bank  v.  Milford,  36  Conn. 
93)  were  decided  upon  an  application  of  tbe 
general  rule  to  the  facts,  without  any  al- 
lusion to  the  exception,  and,  of  course,  with- 
out any  allusion  to  a  distinction  in  the  appli- 
cation of  the  exception  when  the  principal  is 
a  coix>oration  instead  of  a  natural  person. 
In  both  cases  tbe  principals  were  seeking  to 
hold  an  advantage  acquired  through  the 
fraudulent  acts  of  their  agents,  and  werci 
chargeable  with  the  fraud  by  virtue  of-  the 
familiar  principle  that  a  person  cannot  ratify 
acts  and  disaffirm  tbe  fraud  that  Is  a  con- 
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stltoent  part  of  them.  In  tbe  case  at  bar, 
tbe  defendants  do  not  aet  up  any  claim  to  tbe 
fonds  In  dlspnte.  The  funds  have  passed  be- 
yond their  reacb  without  being  of  any  ad- 
Tantage  to  them.  In  many  of  the  cases  cited 
the  principals  were  corporations  which  acted 
solely  through  tbe  oflScers  who  committed  the 
fraud.  Whatever  be  the  true  reason  for  the 
exception — ^whether  it  be  the  presumption 
that  the  agent  would  not  communicate  knowl- 
edge of  the  fraud  to  his  principal,  or  the  con- 
sideration that  the  fraudulent  acts  are  not 
wltbln  tbe  scope  of  the  agent's  employment 
and  are  wholly  for  his  benefit — it  is  not  per- 
ceived how  the  fact  that  the  principal  is  a 
corporation  instead  of  a  natural  person  af- 
fects the  application  and  force  of  the  reason. 
The  knowledge  of  a  corporation,  whether 
actual  or  imputed,  must  necessarily  be  that 
of  its  officers ;  but  this  circumstance  does  not 
transform  the  officers  into  principals.  Tbe 
stockholders  of  a  corporation  like  tliat  of  tbe 
defendants  furnish  the  capital  and  presum- 
ably carry  on  the  business.  Tbe  principal- 
ship  of  tbe  corporation  is  embodied  in  them. 
The  officers  and  agents  of  tbe  corporation  ex- 
ercise only  delegated  authority — delegated  by 
▼irtae  of  a  by-law  or  rule  of  tbe  corporation, 
or  by  virtue  of  its  habitual  manner  of  doing 
business.  If,  as  tbe  plaintiff  argues,  the  as- 
sistant treasurer  represented  tbe  defendants 
In  tbe  receipt  of  the  deposits,  Moore  was  not 
the  only  officer  of  the  corporation  through 
whom  tbe  corporation  could  act  relating  to 
the  matter.  Tbe  facts  would  not  admit  of 
the  application  of  tbe  rule  to  which  Mr.  Pom- 
eroy's  doubt  relates. 

The  application  of  the  rule  embodied  In 
tbe  exception  to  the  peculiar  circumstances  of 
this  case  produces  a  Just  result,  one  that 
commands  tbe  approval  of  a  court  of  equity. 
The  defendants  were  not  really  tbe  principals 
of  Moore  in  re8i)ect  to  the  deposits  and  with- 
drawals of  tbe  plaintiff's  money  in  and  from 
their  bank  account ;  they  were  bis  agents. 
Tbe  transactions  were  solely  on  his  account 
and  for  his  benefit  Tbe  defendants  received 
no  substantial  benefit  from  them.  Tbe  only 
authority  conferred  upon  Moore  by  them  which 
be  used  was  tbe  authority  to  use  their  bank 
account  for  his  private  purposes.  In  drawing 
checks,  be  fulfilled  their  obligation  to  himself. 
He  was  really  acting  for  himself.  If  be  had 
drawn  tbe  checks  In  the  conrse  of  a  legal  use 
of  the  funds,  the  plaintiff  would  have  bad  no 
cause  for  complaint.  As  baa  been  seen,  the 
defendants  did  not  owe  tbe  plaintiff  tbe  duty 
of  looking  after  the  appropriation  of  the 
money,  even  if  they  knew  It  was  temporarily 
In  their  possession.  Tbe  presumption  was 
that  be  would  lawfully  appropriate  it.  There 
is  no  evidence  outside  of  that  relating  to 
Moore's  acts  and  Intention  in  these  particular 
transactions  which  tends  to  show  that  they 
bad  reason  to  anticipate  he  would  attempt  to 
use  tbe  authority  they  conferred  upon  him  in 
misappropriating  trust  funds.  They  were,  at 
most,  only  unwitting  agents  of  Moore  in  tb« 


transactions.  Tbe  mere  fact  that  be  acted 
for  tbe  defendants  In  fulfilling  their  obliga- 
tion to  him  does  not  in  Justice  and  equity 
afford  a  sufficient  reason  for  charging  them 
with  knowledge  and  making  them  responsible 
equally  with  himself  for  a  fraud  that  be  was 
committing  outside  the  scope  of  the  authority 
be  exercised  in  their  behalf. 

Still  another  position  taken  by  the  plaintiff 
is  that  she  might  maintain  an  action  against 
tbe  Manchester  National  Bank,  on  the  ground 
that  tbe  form  of  tbe  certificates  of  deposit 
and  draft  was  notice  to  the  bank  that  tbe 
papers  represented  goardlansbip  funds,  to 
which  tbe  defendants  could  not  give  a  valid 
titie;  that.  If  tbe  plaintiff  pursued  that 
course,  the  bank  would  have  a  right  of  action 
against  tbe  defendants  upon  their  indorse 
ments  of  tbe  paper ;  and  that  equity  will  ena- 
ble the  plaintiff  to  proceed  dlrectiy  against 
the  defendants  in  the  Interest  of  tbe  bank  as 
well  as  herself,  thereby  avoiding  tbe  necessity 
of  two  actions.  It  follows  from  what  has  al- 
ready been  said  that  this  position  is  not  ten- 
able, even  if  equity  would  have  Jurisdiction 
of  the  subject-matter  In  case  the  bank  ac- 
quired no  valid  title  to  the  paper — a  point 
that  has  not  been  considered. 

Tbe  plaintiff  is  not  entitied  to  the  relief 
sought,  and  the  bill  should  be  dismissed. 

BSxcepttons  overruled.  Case  discharged. 
All  concurred. 


SCOTT  FERTILIZER  CO.  v.  MALONBT. 

(Superior  Court  of  Delaware.    Kent   Nov.  8, 
1906.) 

FlXAOINOS— JUDOHXNT  ON  PLBAniHOS— AlTI- 

DAvrr  OF  Dkfbnsb — SinrmuiawoT. 

An  affidavit  of  defense,  In  an  action  of 
book  account,  which  avers  that  the  acoonnt  has 
been  paid,  plaintifC  accepting  a  note  of  a  third 

Serson  for  the  sum  claimed  to  be  due,  and  that 
efendant  is  indebted  to  plaintiff  in  no'  sum 
whatever,  his  demand  having  been  paid,  is  suffi- 
cient to  deprive  plaintiff  of  the  right  to  Jadg- 
meht  on  motion. 

Action  by  the  Scott  Fertilizer  Company 
against  Lydia  C.  Maloney.  On  motion  for 
Judgment  notwithstanding  tbe  affidavit  of 
defense.    Denied. 

Argued  before  LORE,  0.  J.,  and  GRUBB 
and  PKNNBWILL,  JJ. 

Henry  Bidgely,  Jr.,  for  plaintiff.  Richard 
R.  Kenney  and  Arlie  B.  Magee,  for  defend- 
ant 

Tbe  defendant  filed  tbe  following  affidavit 
of  defense,  viz.:  "State  of  Delaware,  Kent 
County — Bs.:  Be  it  remembered  that  on  this 
twenty-sixth  day  of  October,  A.  D.  1005,  be- 
fore me,  Edwin  F.  Wood,  a  notary  public  for 
tbe  state  of  Delaware,  personally  came  Lydia 
C.  Maloney,  tbe  defendant  in  tbe  above- 
stated  suit,  who,  having  been  by  me  duly 
sworn  according  to  law,  doth  depose  and  say 
that  she  is  tbe  defendant  in  tbe  above-stated 
Buit;  that  she  verily  believes  that  there  is  a 
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legal  defense  to  the  whole  of  the  cause  of, 
action  In  the  above-stated  suit,  the  nature 
and  character  whereof  Is  as  follows,  namely: 
That  the  book  entries  charged  In  the  plain- 
tiff's affldarlt  of  demand  against  her,  the 
said  defendant,  have  been  fully  settled  and 
paid  for,  the  said  plaintiffs  In  the  said  suit 
on  December  15,  1903,  taking  and  accepting 
the  note  of  Frank  E.  Maloney  due  at  six 
months  from  date  for  the  said  sum  claimed 
by  these  plaintiffs  against  this  defendant, 
namely,  two  hundred  and  thirty-one  dollars 
and  twenty-two  cents  ($231.22),  and  that  she. 
the  said  defendant,  Is  therefore  Indebted  to 
the  said  plaintiffs  In  no  sum  whatever;  the 
demand  of  the  said  plaintiffs  having  been 
fully  satisfied  and  paid."  The  above  aflSda- 
Tit  was  duly  signed  and  sworn  to  before  the 
said  Justice  of  the  peace. 

Mr.  Rldgely,  for  plaintiff,  asked  for  judg- 
ment notwithstanding  the  affidavit  of  de- 
fense, on  the  ground  that  there  was  no  allega- 
tion in  the  affidavit  that  the  note  referred  to 
therein  was  accepted  as  payment  of  the 
claim  of  the  plaintiff,  which  averment  was 
necessary  under  the  uniform  decisions  of  the 
court 

Bfr.  Kenney,  for  defendant:  The  word 
"payment"  has  been  held  by  this  court  to  be 
sufficient  in  an  affidavit  of  defense. 

GRUBB,  J.  It  has  always  been  the  policy 
of  this  court  not  to  grant  snap  judgments,  if 
there  is  a  sufficient  indication  that  there  is 
a  bona  fide  defense. 

LORE,  C.  J.  We  think,  under  our  rulings, 
that  the  affidavit  of  defense  Is  sufficient  as  it 
stands.    We  refuse  judgment 

Judgment  refused. 


STATE  v.  COLLINS. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
Sussex.    March  25,  1903.) 

1.  HoinoiDS— Fibsi-Deobee  Mubdbb— Dxn- 

NITION. 

Murder  in  the  first  degree  is  the  taking 
of  human  life  with  express  malice  afore- 
thought, or  in  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  death. 

(Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §§  36-38.] 

2.  Sake— Secord-Deobek  Mubdeb— Defini- 
tion. 

Murder  in  the  second  degree  is  the  killing 
of  a  human  being  without  a  deliberately  formed 
design  to  take  life,  or  to  perpetrate  or  attempt 
to  perpetrate  a  crime  ponishable  with  death, 
but  without  justification,  excuse,  or  sufiicient 
provocation  to  reduce  the  homicide  to  man- 
slaughter. 

[Ed.   Note. — For  cases  in  point  see  vol.  26, 
Cent.  Dig.  Homicid^  g{  39,  40.] 

S.  Same— Manslauqhteb— Definition. 

Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice  aforethought 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  {  52.] 

4  Saice— Malice. 

In  murder  in  the  first  degree  express  malice 
must  be  shown,  while  in  murder  in  the  second 
degree  malice  may  be  shown  by  such  acts  and 
conduct   as   indicate    a    reckless   disregard   of 


human  life,  though  unaccompanied  with  a  de- 
liberate design  to  take  life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26. 
Cent  Dig.  Homicide,  §§  36-40.] 

B.  Same— Pbesomption. 

Wher^  the  life  of  a  person  is  proved  to 
have  l>een  taken  by  another,  it  is  presumed  in 
law  to  have  been  taken  with  malice  afore- 
thought, unless  the  contrary  appears. 

[Ed  Note. — For  cases  in  point  see  vol.  26, 
Cent  Dig.  Homicide,  |  268.] 

6.  Cbiminai,  Law  —  Cibodmstantiai.  Evi- 
dence—Weight. 

Circumstantial  evidence,  to  warrant  a  con- 
viction, must  be  of  such  significance,  consist- 
ency, and  force  as  to  produce  conviction  in 
the  minds  of  the  jury  of  the  guilt  of  accused 
beyond  a  reasonable  aoubt,  and  the  facts  must 
be  such  as  to  be  inconsistent  with  any  other 
reasonable  condnsion  than  that  the  prisoner 
was  the  guilty  party. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Crimhial  Law,  {  1201.] 

7.  Same— Reasonable  Doubt. 

A  reasonable  doubt,  entitling  an  accused 
to  an  acquittal,  must  not  only  be  reasonable 
under  the  facts  disclosed  in  the  case,  but  must 
grow  out  of  the  evidence  and  be  of  such  a 
character  as  to  prevent  the  minds  of  the  jury 
from  reaching  an  honest  conclusion  of  accused's 
guilt,  after  a  most  careful  and  conscientious 
consideration  of  the  facts  and  ■circumstances 
surrounding  the  case. 

■  [Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  1267,  1268,  1906- 
1922.] 

8.  Same— BxpEBT  Testimony— Weight. 

In  considering  the  testimony  of  an  expert 
in  a  criminal  case,  the  jury  should  consider  his 
means  of  knowledge,  the  reasons  he  assigns  for 
his  opinions,  and  give  credence  to  his  testimony 
as  they  may  find  his  qualifications  sufficient  and 
his  reasons  satisfactory. 

[Ed.  Note. — For  cases  in  point  see  vol.  14. 
<3ent.  Dig.  Criminal  Law,  |  1081.] 

9.  Same— Ghabacteb. 

Proof  of  good  or  bad  character,  whether 
it  relates  to  witnesses  or  to  the  accused,  should 
be  considered  as  other  evidence  tending  to  show 
credibility,  innocence,  or  guilt  and  Is  entitled  to 
such  weight  as  the  jury  may  deem  just  in  con- 
nection with  all  the  other  evidence  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  846.] 

Elmer  Ck>nin8  was  indicted  for  murder. 
Verdict  not  guilty. 

At  a  court  of  oyer  and  terminer,  in  and 
for  Sussex  county,  beginning  March  16,  1903. 
the  defendant,  Elmer  Collins,  was  placed  up- 
on trial  upon  the  charge  of  murder  in  the 
first  degree,  for  the  felonious  killing  of  bis 
wife,  Alda  Collins,  on  the  12tb  day  of  April. 
1902. 

At  the  trial  the  state  proved  the  following 
facts:  That  on  the  12th .day  of  April,  1902. 
Alda  Collins,  the  deceased,  was  found  dead 
in  the  stable  connected  with  the  carriage 
house  of  the  property  where  she  had  lived 
with  her  husband,  near  the  town  of  Laurel 
In  Sussex  county ;  that  she  was  seen  by  none 
of  her  neighbors  moving  around  the  premises 
that  morning;  that  about  8  o'clock  in  the 
morning  of  the  day  of  the  killing  the  defend- 
ant Elmer  Collins  came  over  from  his  house 
to  the  house  of  one  George  Henry,  who  lived 
a  short  distance  away  and  in  plain  aigtat 
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of  CoUlns'  bouse,  and  there  Informed  the 
members  of  the  Henry  family  of  the  fact 
that  Mrs.  Ciollins  had  been  killed,  and  that 
the  members  of  the  Henry  family  went  over 
Immediately  to  the  Collins  house,  and  from 
time  to  time  other  persons  gathered;  that 
they  went  Into  said  carriage  house  and  found 
Mrs.  Collins  lying  in  the  stable  part  of  the 
same,  partly  upon  her  stomach,  dead;  that 
her  face  was  in  the  horse  manure  and  com 
stalks  with  which  the  earth  floor  of  the 
stable  was  covered;  that  when  found  she 
bad  upon  her  head  three  wounds,  and  on  her 
forehead  a  severe  contusion,  and  her  throat 
cut  with  a  deep  gash  running  nearly 
back  to  the  vertabrse  in  her  neck;  that  the 
wounds  upon  the  head,  involTlng  a  fracture 
of  the  skull,  probably  would  have  caused 
death  and  that  the  wound  in  the  neck  un- 
questionably would  have  caused  death, 
which  Indicated  that  she  had  been  killed 
for  a  considerable  period,  for  hours  at  least; 
that  upon  her  face,  as  she  lay  in  the  manure, 
were  blood  stains,  and  that  those  blood 
stains  were  dry;  that  the  blood  in  the  wound 
In  the  neck  had  coagulated  and  had  practi- 
cally dried  there — all  of  which  Indicated  that 
the  deceased  had  been  killed  for  a  consider- 
able time  before  her  body  was  found.  It 
was  further  proved  by  the  state  that  the 
carriage  house  or  stable  in  which  the  body 
was  found  had  four  compartments  or  rooms 
In  it;  that  a  door  just  large  enough  for  a 
carriage  to  be  taken  in  opened  into  the  car- 
riage house,  which  was  Just  about  large 
enough  to  hold  a  carriage,  with  a  space  suf- 
ficient to  walk  along  by  the  carriage  back 
into  some  stalls ;  that  on  the  right-hand  side 
of  the  wide  door  opening  into  the  carriage 
bouse  was  a  smaller  door  for  the  purpose  of 
going  in  and  out;  that  on  entering  the  car- 
riage house,  on  the  right-hand  side,  you 
first  came  to  a  comcrlb,  about  six  or  eight 
feet  square,  which  was  used  for  the  storing 
of  com ;  that  next  you  came  to  a  door  open- 
ing into  what  was  called  the  stable,  which 
was  practically  a  stall  about  twice  the  size 
of  the  ordinary  stall  in  a  stable ;  that  a  dooi? 
opened  from  the  carriage  house  Into  this  stall, 
and  by  passing  right  through  yon  could  go 
through  a  door  into  a  pound  Into  which  the 
horses  were  sometimes  turned;  the  stall  of 
the  stable,  being  the  second  apartment  on 
the  right-hand  side  of  the  building,  was 
where  Alda  Collins,  the  deceased,  was  found ; 
that  right  behind, that  was  a  stall  or  two  of 
about  the  same  size,  and  back  of  that  was 
another  room  or  space  used  for  cows;  and 
that  In  the  back  part  of  the  carriage  house 
there  was  a  ladder  which  led  to  the  loft. 
The  theory  of  the  state,  from  the  drcom- 
stantlal  evidence  offered,  was  that  the  de- 
ceased was  not  killed  in  the  stable,  but  that 
she  was  killed  in  the  comcrlb,  being  the 
compartment  in  the  carriage  house  next  to 
the  stall  in  which  the  body  was  found ;  that 
during  the  day  on  which  she  was  found  and 
also  the  preceding  day  the  coracrib  was  tast- 
es A.— 15 


ened,  and  that  only  upon  the  third  day  did 
any  person  get  Into  the  comcrlb  to  see  what 
was  in  there,  and  that  when  they  got  in  they 
found  that  on  the  partition  between  the 
comcrib  and  the  stable  where  'the  woman's 
body  was  found,  at  a  short  distance  above 
the  floor,  was  a  wide,  thick  blood  stain,  and 
that  directly  underneath  the  blood  stain  on 
the  floor  of  the  corncrib  was  another  blootl 
stain  wider  and  longer,  and  that  scattered 
over  the  floor  on  the  com  and  other  places 
near  and  upon  the  adjacent  boards  were 
other  splatters  of  blood;  that,  upon  a  sci- 
entlflc  examination  and  testing  by  an  expert 
of  said  blood  spots  found  in  the  comcrib, 
the  same  were  pronounced  beyond  all  rea- 
sonable sdentiflc  doubt  to  be  human  blood ; 
and  that  the  person  who  killed  Alda  Collins 
killed  her  in  a  place  where  he  could  have 
concealed  it  by  closing  the  door  only,  as  it 
was  closed  for  two  days,  and  that  her  slayer 
took  her  from  a  place  of  concealment,  after 
delivering  the  fatal  wounds,  out  into  an  open 
stable  where  she  could  be  easily  discovered. 
The  state  further  proved  that  the  defend- 
ant made  various  statements  in  regard  to 
the  occurrences  at  his  house  that  morning, 
that  these  statements  varied  in  material  par- 
ticulars, and  that  said  statements  also  va- 
ried from  the  facts  in  the  case,  so  as  to  In- 
dicate that  they  were  false.  The  state  fur- 
ther proved  that  upon  the  top  part  or  apron 
of  the  overalls  worn  by  the  defendant  when 
he  called  George  Henry's  family  over  to 
his  place  that  morning  there  were  blood 
stains ;  that  these  blood  stains  were  put  up- 
on the  garment  when  the  blood  was  fresh; 
that  the  defendant  accounted  for  the  blood 
stains  by  saying  that  be  lifted  up  his  wife 
out  of  the  manure  of  the  stable  and  pressed 
her  to  his  breast  and  kissed  her,  further 
stating  that  when  he  laid  her  down  he  put 
her  face  back  in  the  manure;  also  that  he 
took  his  two  small  children  In  his  dearborn, 
with  some  farming  implements  that  morn- 
ing, and  went  to  a  back  field  to  do  some  cul- 
tivating, leaving  his  wife  to  do  some  chores 
at  home,  when  she  was  to  Join  him  and  the 
children  in  the  field,  and  that  he  returned  to 
the  house  from  the  field  in  something  like  an 
hour,  when  he  found  his  wife  dead  in  the 
stable.  The  state  proved  that.  If  such  had 
been  trae,  the  blood  which  had  oozed 
from  the  wound  would  have  been  in 
such  condition  that  it  would  not  have  pro- 
duced the  stain  which  was  produced  upon 
the  flap  or  apron  of  the  said  overalls  of  the 
defendant  said  stain  having  been  proved  by 
the  state  to  be  infiltrated  blood  passing 
through  the  meshes  of  the  garment,  which 
could  only  be  the  case  with  fresh  warm 
blood,  and  not  with  coagulated  blood;  that 
upon  the  right  leg  of  the  overalls  which  the 
defendant  wore  that  morning,  according  to 
his  own  statement,  was  a  splatter  of  blood, 
which  the  state  proved  could  only  have  been 
made  there  as  the  blood  spurted  from  a  hu- 
man body,  said  splatter  of  blood  having  the 
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formation  and  the  gloss,  not  of  a  smear,  but 
of  a  spnrt,  of  blood. 

The  state  also  produced  and  offered  In 
evidence  the  Instrument  with  which  It  claim- 
ed the  killing  was  done,  being  a  large  Iron 
bar  found  in  the  carriage  house  after  the 
murder  waa  committed,  which  instrument  the 
state  claimed  was  amply  sufficient  to  have 
produced  the  fatal  wounds.  The  state  fur- 
ther contended  that,  from  the  facts  proved, 
it  was  evident  that  the  defendant  came  upon 
his  wife  as  she  was  stooping  down  In  the 
corncrib  and  struck  her  from  behind  with 
the  iron  bar  referred  to,  that  then  she  was 
pusbed  or  forced  or  leaned  against  the  door 
sill  in  the  corncrib,  producing  the  stain 
found  thereon,  and  falling  down  upon  the 
floor  produced  the  stain  there  found,  and 
that  after  she  had  bled  sufficiently  for  all 
of  said  blood  stains  to  be  made  the  defend- 
ant concluded  it  was  better  to  draw  her  out 
of  a  place  of  concealment  into  a  place  of 
openness,  and  that  he  took  her  out  of  a  closed 
room  Into  an  open  room,  viz.,  to  an  open  com- 
partment or  stable;  that  after  delivering 
the  fatal  blow  the  defendant  dragged  his 
wife  from  the  door  of  the  corncrib,  with 
his  arms  under  her  arms  and  her  head  rest- 
ing upon  the  apron  or  flap  of  his  overalls, 
to  the  stable,  where  her  dead  body  was  sub- 
sequently found,  and  threw  her  upon  the 
manure;  and  that  it  was  while  so  dragging 
her  that  the  warm  blood  from  the  wounds  in 
her  head  infiltrated  through  the  meshes  of 
his  overalls  producing  the  identical  stain 
afterwards  found  upon  said  garment 

As  regards  a  motive  for  the  slaying  of  the 
deceased,  the  state  proved  that  prior  to  the 
time  of  the  killing  the  defendant  bad  an 
intimacy  with  a  young  woman,  that  he  was 
a  short  time  prior  thereto  tn^ng  to  Induce 
her  to  go  away  with  him,  that  he  had  told 
her  that  he*  would  clear  the  way  for  their 
plans ;  and  the  theory  of  the  state  upon  that 
matter  was  that  the  other  love  of  the  de- 
fendant, and  the  fact  that  his  wife  stood  in 
the  way  of  the  consummation  of  his  plans, 
caused  a  dispute  to  arise  over  this  person, 
in  which  the  wife  may  have  exhibited  some 
Jealousy,  and  which  may  have  been  follow- 
ed by  quarrels  which  led  finally  to  the  kill- 
ing of  the  woman  by  her  husband,  the  de- 
fendant 

Argued  before  LORE,  C  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
H.  Richards,  Deputy  Atty.  Gen.,  for  the 
State.  Robert  C.  White  and  Charles  F.  Rich- 
ards, for  defendant 

LORE,  C.  J.  (charging  the  Jury).  It  is  not 
disputed  that  on  the  12th  day  of  April,  19Q2, 
the  dead  body  of  Alda  Collins  was  found  in 
the  stable  part  of  a  building  on  the  farm  near 
Laurel,  in  this  county,  on  which  she  with  her 
husband,  Elmer  Collins,  the  prisoner,  and 
their  two  small  children  bad  theretofore 
been   living.    The   body   was   covered   with 


blood,  the  face  was  bruised,  the  nose  was 
broken,  the  back  and  aide  of  the  skull  were 
crushed  in,  and  the  throat  was  cut  Tbe 
Indictment  charges  that  she  was  killed  by 
Elmer  Collins,  her  husband,  and  that^be  is 
guilty  of  murder  of  the  first  degree. 

Inasmuch  as  under  this  indictment  you 
may  find  the  i^isoner  guilty  of  murder  of 
the  first  degree,  or  of  the  second  degree,  or 
of  manslaughter,  if  in  your  Judgment  the 
evidence  shall  so  warrant  it  is  necessary  for 
the  court  to  define  these  three  grades  of 
felonious  homicide.  (1)  Murder  of  the  first 
degree  consists  in  taking  a  human  life  with 
express  malice  aforethought  or  in  perpetrat- 
ing or  in  attempting  to  perpetrate  a  crime 
punishable  with  death;  that  is  to  say,  when 
such  life  is  so  taken  with  a  sedate,  deliberate 
mind  and  formed  design  to  take  the  life  of, 
or  to  do  some  great  bodily  injury  to,  the 
person  whose  life  is  so  taken.  (2)  Murder 
of  the  second  degree  is  where  there  is  no  sucb 
deliberately  formed  design  to  take  life,  or  to 
perpetrate  or  attempt  to  perpetrate  a  crime 
punishable  with  death,  but  where,  neverthe- 
less, the  killing  is  without  Justification  or 
excuse,  without  any,  or  without  sufficient, 
provocation  to  reduce  the  homicide  to  man- 
slaughter. (3)  Manslaughter  la  the  unlaw- 
ful killing  of  a  human  being  without  malice 
aforethought 

Malice  is  the  essence  of  murder.  In  mur- 
der of  the  first  degree  such  malice  must  be 
express,  and  may  be  indicated  by  all  sucb 
facts  and  circumstances  as  show  a  deliberate- 
ly formed  design  to  take  life.  In  murder  of 
tiie  second  degree  malice  may  be  shown  by 
such  cruel  acts  and  conduct  as  indicate  a 
reckless  disregard  of  human  life,  although 
unaccompanied  with  a  deliberate  design  to 
take  life.    In  manslaughter  there  is  no  malice. 

Bearing  In  mind  these  distinctions,  it  is 
your  duty  to  inquire  into  the  guilt  or  in- 
nocence of  the  prisoner.  Whenever  the  life 
of  one  person  is  proved  to  have  been  taken  by 
another,  it  is  presumed  in  law  to  have  been 
taken  with  malice  aforethought,  unless  the 
contrary  appears. 

Crime  may  be  proved  either  by  direct  or  by 
circumstantial  evidence,  or  by  both.  Direct 
evidence  Is  such  as  the  confessions  of  tbe 
accused  or  tbe  testimony  of  persons  who  saw 
the  crime  committed.  Circumstantial  evi- 
dence consists  of  the  suspicious  facts  and 
circumstances  which  surround  a  case,  but 
which  lack  the  direct  or  positive  character. 

The  universal  experience  of  those  engaged 
in  the  administration  of  Justice  shows  the 
absolute  necessity  of  admitting  and  relying 
upon  circumstantial  evidence,  in  forming 
our  conclusions  in  regard  to  the  guilt  or  in- 
nocence of  accused  persons,  and,  when  clearly 
convincing  and  conclusive,  is  of  equal  weight 
with  direct  evidence.  Indeed  It  is  often  the 
only  means  of  uncovering  and  proving  crimes 
which  are  committed  in  secret  and  which  are 
concealed  by  the  cunning  artifices  of  the 
perpetrator.    But,  while  this  is  so,  we  say 
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to  yon  most  emphatically  that  drcimiBtan- 
tlal  evidence,  to  warrant  a  conviction,  mast 
be  entirely  satisfactory,  and  of  sudi  signifi- 
cance, consistency,  and  force  as  to  produce 
conviction  In  the  minds  of  the  Jury  of  the 
guilt  of  the  accused  beyond  a  reasonable 
doubt.  The  great  rule  on  this  subject  Is  this: 
That  when  the  evidence  Is  circumstantial  the 
jury  must  be  fully  satisfied,  not  only  that  the 
circumstances  are  consistent  with  the  guilt 
of  the  prisoner,  but  they  must  also  be  satis- 
fied that  the  facts  are  such  as  to  be  Incon- 
sistent with  any  other  reasonable  conclu- 
sion than  that  the  prisoner  was  the  guilty 
party.  They  mnst  be  such  as  to  exclude  any 
other  hypothesis  or  conclusion.  This  Is  the 
rule  relating  to  circumstantial  evidence,  as 
distinguished  from  direct  evidence.  The 
state  claims  to  have  produced  In  this  case 
both  direct  and  circumstantial  evidence. 

But  whether  the  evidence  be  direct,  or  cir- 
cumstantial, or  both,  it  most  in  every  case 
be  of  such  a  character  as  to  satisfy  the 
minds  of  the  Jury  of  the  guilt  of  the  prisoner 
beyond  a  reasonable  doubt  Such  a  doubt, 
gentlemen,  must  not  only  be  reasonable  under 
the  facts  disclosed  In  the  case,  but  must  grow 
out  of  the  evidence  as  you  have  heard  It  here, 
and  mnst  be  of  such  a  character  as  to  pre- 
vent your  minds  from  reaching  an  honest 
condnslon  of  the  guilt  of  the  accused,  after 
a  most  careful  and  conscientious  considera- 
tion of  all  the  facts,  circumstances,  and  con- 
ditions surrounding  the  case.  If,  after  such 
consideration,  there  remains  in  your  mind 
such  a  reasonable  doubt  of  the  guilt  of  the 
prisoner,  you  should  acquit  him. 

The  burden  of  proof  is  upon  the  state.  All 
the  presumptions  of  law,  independent  of  evi- 
dence, are  in  favor  of  innocence,  and  every 
person  accused  of  crime  Is  presumed  to  be  In- 
nocent until  proved  guilty. 

Expert  testimony  Is  the  evidence  of  per- 
sons who  are  skilled  in  some  art,  science, 
profession,  or  business,  which  skill  or  knowl- 
edge is  not  common  to  their  fellow  men  and 
which  has  come  to  such  experts  by  reason  of 
special  study  and  experience  in  such  art, 
science,  profession,  or  business.  The  value 
of  such  testimony  depends  upon  the  learning 
and  skill  of  the  expert,  and  varies  with  the 
circumstances  of  each  case.  The  Jury  should 
take  Into  consideration  the  expert's  means  of 
knowledge,  and  the  reasons  be  assigns  for 
the  opinions  he  has  given,  and  give  credence 
to  his  testimony  as  they  may  find  his  quali- 
fications sufficient  and  his  reasons  satisfac- 
tory. The  Jury  may  accept  or  reject  the  con- 
clusions of  experts,  as  in  their  Judgment 
they  may  or  not  be  found  consistent  with 
reason  and  experience  or  otherwise  satis- 
factory. The  testimony  of  experts  is  to  be 
considered  like  any  other  testimony,  and  is 
to  be  tried  by  the  same  tests,  and  receive  Just 
so  much  weight  and  credit  as  the  Jury  may 
deem  It  entitled  to,  viewed  In  connection 
with  all  the  evidence  in  the  case.  The  testi- 
mony of  detectives,  of  police  officers,  and  of 


relatives  of  accused  persons  la  to  be  taken 
and  considered  In  like  manner. 

Proof  of  good  or  bad  character,  whether  it 
relates  to  witnesses,  or  to  the  accused,  is  to 
be  considered  by  you  as  any  other  evidence 
tending  to  show  credibility  or  Innocence  or 
guilt,  as  the  case  may  be,  and  is  entitled  to 
Just  so  much  weight  as  the  Jury  may  deem 
Just,  In  connection  with  all  the  other  evi- 
dence In  the  case.  Like  consideration  is  to 
be  given  to  proof  of  marital  relations  sub- 
sisting between  the  prisoner  and  his  de- 
ceased wife  at  and  before  the  time  of  her 
death. 

From  the  nature  of  the  evidence,  and  the 
mystery  attending  this  homicide,  the  testi- 
mony In  this  case  has  necessarily  occupied 
many  days.  Both  your  patience  and  en- 
durance have  been  largely  taxed.  That  testi- 
mony is  now  all  before  you.  It  has  been  pre- 
sented and  argued  with  great  care  by  counsel, 
both  on  the  part  of  the  state  and  of  the 
prisoner.  From  that  evidence,  and  from  that 
alone,  you  are  to  reach  your  verdict,  after  the 
most  thoughtful  and  conscientious  considera- 
tion of  it,  under  the  solemn  obligation  of  the 
oath  you  took  when  you  entered  that  Jury 
box. 

If,  after  such  consideration,  yon  are  not 
satisfied  beyond  a  reasonable  doubt  that  the 
prisoner  did  kill  his  wife  in  the  manner  laid 
in  the  Indictment,  your  verdict  should  be  not 
guilty.  Should  you  believe,  however,  that 
he  did  kill  her  In  sncb  manner,  unlawfully, 
but  without  malice,  your  verdict  should  be 
guilty  of  manslaughter.  Again,  if  you  be- 
lieve that  he  killed  her  in  such  manner,  cruel- 
ly and  wantonly,  but  without  express  malice 
aforethought,  you  should  find  him  guilty  of 
murder  in  the  second  degree.  But  If  you  be- 
lieve that  he  killed  her  in  such  manner,  with 
sedate,  deliberate  mind  and  formed  design 
to  take  life,  then  your  verdict  should  be 
guilty  in  manner  and  form  as  he  stands  in- 
dicted. 

Verdict,  not  guilty. 


STATE  V.  WIIiSON. 

(Court  of  General  Sessions  of  Delaware.    Kent 
April  30,  1904.) 

1.  Mabbiaob — I]vn>ENCE. 

Where  a  witness,  having  lived  with  accused 
as  his  wife  without  being  married  to  him,  in- 
troduced him  as  her  husband  to  her  family,  and, 
in  order  to  deceive  them,  signed  a  bail  bond  In 
defendant's  name  as  though  she  was  his  wife, 
such  facts  were  insufficient  to  prove  a  marriage, 
so  as  to  render  her  incompetent  to  testify. 

[Ed.  Note. — For  cases  to  point  see  vol.  84, 
Cent  Dig.  Marriage,  §  16.] 

2.  Indictment — Conviction  of  Lksses  Dis- 
OBEE  OF  Offense  Chabqed — Assault  with 
Intent  to  Kill 

Under  an  indictment  for  assault  with  in- 
tent to  murder,  defendant  may  be  convicted  of 
that  offense  or  of  simple  assault 

[Ed.  Note. — For  cases  in  point  sea  vol.  27, 
Cent  Dig.  Indictment  and  Information,  {  686.] 
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3.  HouioiDE — Assault  with  Intknt  to  Km. 
— Et.kmkwts  op  OmSKSE. 

In  a  prosecution  of  assault  with  intent  to 
mnrder,  the  state  is  bound,  not  only  to  prove 
the  assault,  but  to  show  beyond  a  reasonable 
doubt  that  it  was  made  with  intent  to  mnrder 
the  prosecutor. 

[Ed.  Note. — For  cases  in  point,  see  toL  26, 
Cent  Dig.  Homicide,  §{  112,  478,  644.] 

4.  Assault  aito  Battebt — DgriHirioir  of  As- 
sault. 

An  assault  is  an  unlawful  attempt,  by 
violence,  to  do  injury  to  the  person  of  another; 
the  person  making  the  attempt  having  the  pres- 
ent ability  to  commit  the  injury. 

[Ed.   Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  U  68-74.] 

6.    HOUICIOE MUBDER DEFINITION. 

Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  either  express 
or  implied,  committed  by  a  person  of  sound 
memory  and  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {  12.] 

6.  Sauk  —  Fibst-Deobxb    Mubdeb  —  Expbess 
Malice. 

Express  malice,  constituting  murder  in  the 
6rst  degree,  is  proved  by  attending  cirimm- 
stances  satisfactorily  evidencing  a  sedate,  de- 
liberate purpose  and  formed  design  to  kill  an- 
other, such  as  the  deliberate  selection  and  use 
of  a  deadly  weapon,  or  lying  in  wait  etc. 

[Ed.   Note. — For  cases  in  point  tea  vol.  28, 
Cent  Dig.  Homicide,  §  17.] 

7.  Sahx — Secono-Deobee  Mubdeb. 

Murder  in  the  second  degree  is  proved  where 
it  is  satisfactorily  shown  that  the  killing  was 
done  with  a  sedate,  deliberate  purpose  and 
formed  design  to  take  life,  or  in  perpetrating 
or  attempting  to  perpetrate  any  crime  punish- 
able with  death,  but  is  usually  shown  to  have 
been  done  suddenly,  without  justiGcation  or  ex- 
cuse, and  without  provocation  sufficient  to  re- 
duce the  homicide  to  manslaughter  or  in  the 
committing  or  attempting  to  commit  a  noncap- 
ital felony  or  an  act  of  violence  from  which 
malice  is  presumed. 

[Ed  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  88  39,  40.] 

8.  Saue — Self-Deferse. 

Where  defendant  shot  prosecutor,  not  for 
his  own  protection,  but  to  gratify  a  feeling  of 
revenge  or  malice,  he  was  not  entitled  to  avail 
himself  of  the  plea  of  self-defense. 

9.  Same— Repelling  Assault. 

Where  a  person  is  assaulted,  be  is  not 
obliged  to  wait  until  he  is  struck  by  an  impend- 
ing olow  before  returning  the  assault  in  order 
to  entitle  him  to  the  defense  of  self-defense; 
but  he  is  not  justified  in  using  more  force  than 
is  reasonably  necessary  under  the  circumstances 
to  repel  the  assault  or  avert  the  peril. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  ii  124-127.] 

10.  Saicx. 

Where  accused  was  suddenly  assaulted,  and 
the  assault  was  so  fierce  and  urgent  as  not  to 
allow  him  to  retreat  or  avail  himself  of  other 
means  of  escape,  he  was  then  entitled  to  use 
a  deadly  weapon  in  his  defense. 

11.  Cbiminal  Law — Reasonable  Doubt. 

A  reasonable  doubt  is  not  a  mere  imagi- 
nary, whimsical,  or  possible  doubt  of  the  guilt 
of  accused,  but  is  such  a  real  and  substantial 
doubt  as  intelligent  and  impartial  men  would 
reasonably  entertain  on  a  careful  consideration 
of  the  relevant  facts  proven  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Crimfaial  Law,  §|  1906-1922.] 

Samuel  E.  Wilson,  was  indicted  for  asaanlt 
with  intent  to  murder.    The  Jury  disagreed. 


Tbe  defendant,  Samuel  B.  Wilson,  was  in- 
dicted at  tills  term  for  assault  upon  one 
Edward  Damph  with  intent  to  murder  the 
said  Damph.  The  state  proved  tbe  follow- 
ing facts:  That  both  Damph  and  the  de- 
fendant, Wilson,  lived  in  Philadelphia;  that 
while  living  in  Philadelphia  the  defend- 
ant had  formed  tbe  acquaintance  of  one 
Mlna  Jarrell,  after  which  the  two  lived  to- 
gether there  as  man  and  wife,  though  not 
married;  that  the  defendant's  bnslness  took 
hlra  away  from  Philadelphia  frequently,  and 
that  while  so  away  from  the  dty,  some  months 
before  the  assault  occurred,  Mina  Jarrell  and 
Damph  met  by  chance  at  a  boarding  house  in 
Philadelphia,  where  they  became  acquainted 
after  which,  at  another  place,  they  lived  to- 
gether as  man  and  wife,  though  not  married ; 
that  Damph,  although  he  had  lived  with  Min4 
Jarrell  for  some  time,  had  never  met  Wilson 
until  the  day  of  the  assault,  though  she  had 
mentioned  Wilson  to  him  and  had  shown  him 
Wilson's  picture;  that  a  short  time  before 
the  day  of  tbe  assault  Mina  Jarrell  was 
called  to  Felton,  Del.,  where  her  parents 
lived,  on  account  of  tbe  mortal  sickness  of 
her  father;  ib&t  while  there  she  corres- 
ponded with  Damph,  and  upon  the  death  of 
her  father  invited  Damph  to  come  to  Felton 
to  attend  the  funeral,  and  to  assist  her  in  re- 
gard to  settling  up  her  father's  affairs ;  that 
Damph  came  down  from  Philadelphia  and 
Wilson  also  came  down  on  the  same  train, 
but,  tbe  one  not  knowing  the  other,  they  were 
not  attracted  to  each  other'  and  did  not  meet ; 
that  Wilson  formed  a  part  of  the  funeral 
party  that  day  and  drove  with  Mina  Jarrell 
in  a  carriage  to  the  place  of  interment,  a 
cemetery  near  Harrington;  that  Damph, 
after  arriving  at  Felton,  hired  a  horse  and 
carriage  and  drove  alone  to  the  cemetery, 
passing  Wilson  and  Mlna  Jarrell  on  the  way ; 
that  both  Wilson  and  Damph  attended  the 
funeral ;  that  after  the  funeral  Wilson  start- 
ed back  toward  Felton  with  Mina  Jarrell  in 
the  carriage  with  him ;  that  Damph  preceded 
them  to  Harrington;  that  Wilson  and  Mina 
Jarrel  passed  through  Harrington,  and 
Damph  followed  after  them  in  his  carriage, 
and,  when  they  had  gotten  nearly  to  Felton, 
Damph  drove  by  them  a  short  distance,  then 
turned  around  and  drove  back,  turning  his 
horse's  head  diagonally  across  the  road,  so 
that  Wilson  could  not  pass,  and  got  out  of 
his  carriage  and  suggested  to  Mlna  Jarrell 
to  get  in  the  carriage  with  him,  announcing 
to  Wilson  then  that  Mina  Jarrell  had  called 
herself  his  wife;  that  thereupon  Miss  Jar- 
rel arose  upon  her  seat  in  Wilson's  carriage 
and  Damph  lifted  her  out  of  Wilson's  car- 
riage and  carried  her  a  few  paces  and  set 
her  down  upon  the  side  path;  that  Wilson 
remained  in  his  carriage;  that  meanwhile, 
when  Damph  had  gotten  out  of  bis  carriage, 
bis  horse  had  gone  on  down  the  road,  and 
after  he  placed  Miss  Jarrell  on  the  side  path 
and  they  had  walked  a  little  distance  he  said 
they  could  hardly  get  to  Felton  that  way,  and 
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be  wonld  go  on  and  catch  his  horse ;  that  he 
went  on  about  100  yards  or  so,  caught  bis 
horse,  and  turned  back,  learbig  bis  horse 
walking  In  the  road;  that  meanwhile  Miss 
Jarrell  walked  on  the  side  path  In  the  same 
direction  that  Damph  had  taken,  and  Wilson 
drove  along  beside  her  with  his  horse  In  a 
walk;  that  after  a  short  space-  of  time 
Damph,  having  caught  his  horse  and  turned 
It  back,  met  the  two  as  they  were  coming 
down  the  road ;  that,  when  be  met  them,  he 
turned  bis  horse  around,  or  started  to  turn 
it  around,  in  the  road  and  that  brought  bim 
upon  tbe  same  side  of  the  road  and  on  the 
same  side  of  his  horse  as  Miss  Jarrell  was 
on ;  that  about  that  time  Wilson  had  gotten 
out  of  his  carriage — having  his  revolver  free 
Id  bla  overcoat  and  with  his  band  upon  his 
pistol — and  as  Damph  was  starting  to  help 
Miss  Jarrell  Into  bis  carriage,  Wilson,  with- 
out warning,  pulled  his  pistol  and  shot  at 
Damph,  and  after  the  first  shot  Immediately 
fired  again ;  that  the  first  shot  did  not  take 
effect,  but  that  the  second  shot  did,  the 
wound  that  Damph  then  received  being  upon 
tbe  left  side  of  bis  head,  and  the  course  that 
tbe  bullet  took  when  It  entered  the  bead,  ac- 
cording to  the  testimony,  indicated  that  It 
was  fired  from  the  rear,  when  Wilson  was 
not  exactly  behind  Damph,  but  at  a  little 
angle  to  tbe  rear  of  blm ;  that  the  shot  fired 
was  from  a  44-callber  revolver,  and  struck 
Damph  over  tbe  ear  and  fractured  the  skull  a 
portion  of  the  bullet  lodging  in  the  skull  and 
driving  splinters  thereof  into  the  brain  (some 
splinters  of  the  skull  opening  the  brain  and 
letting  out  small  portions  of  brain  matter), 
and  then  giving  a  ragged  wound  as  it  left  the 
bead  a  little  distance  further  over  towards 
tbe  forehead;  that  that  wound  staggered 
Damph  and  be  fell  to  the  ground,  when  he 
reached  towards  bis  rear  pocket  for  the  pur- 
pose of  drawing  his  revolver,  having  been 
shot  twice;  that  as  soon  as  Damph  reached 
for  bis  revolver,  and  was  trying  to  get  it 
out  of  its  leather  case,  Wilson  stooped  over 
blm  and  fired  tbe  third  time,  before  Damph 
could  get  his  revolver  out  of  its  case,  tbe  bul- 
let bitting  Damph  on  tbe  side  of  bis  nose; 
that  It  could  not  be  determined  in  what  por- 
tion of  bis  head  the  bullet  finally  lodged,  as 
It  was  never  recovered ;  that  a  portion  of  the 
bullet  that  had  lodged  In  the  skull  was  taken 
from  bis  skull  by  tbe  operating  surgeon  at 
tbe  Delaware  Hospital  in  Wilmington,  where 
Damph  was  subsequently  carried;  that 
Damph  was  for  a  short  space  of  time  un- 
conscious, but,  reviving,  he  got  into  bis  car- 
riage and  In  a  confused  sort  of  way  asked 
some  one  who  happened  along  in  what  di- 
rection Felton  was,  and,  being  told,  he  drove 
a  few  paces  in  the  opposite  direction,  and 
then  turned  bis  horse  towards  Felton,  and 
drove  off.  It  was  further  proved  that  the 
nature  of  tbe  wounds  received  by  Damph  was 
exceedingly  dangerous,  and  the  chances  of 
bis  recovery  were  very  slight ;  but,  owing  to 
hia  good  constitution,  native  strength  of  body, 


and  as  a  result  of  skillful  treatment  In  tbe 
hospital,  he  finally  recovered. 

The  evidence  on  tbe  part  of  the  defense 
was  to  the  effect:  That  when  Damph  first 
came  up  to  Wilson's  carriage  he  said,  "Is 
that  Mr.  Wilson?"  That  Wilson  replied, 
"That  Is  my  name."  That  be  then  said, 
"Who  Is  that  you  have  In  there  with  you?" 
That  Wilson  replied,  "This  is  Miss  Jarrell." 
That  Damph  then  said,  "Miss  Jarrell  calls 
herself  my  wife,  and  she  must  get  out  of 
there  and  get  in  with  me."  Tliat  as  he  said 
these  words  he  bad  bis  hand  upon  his  hip 
pocket,  and  Miss  Jarrell  said  to  Wilson,  "Ob, 
Sam  I  he  is  going  to  shoot  you ;  let  me  get  out" 
That  Miss  Jarrell  thereupon  Jumped  out, of 
the  carriage,  assisted  by  Damph,  and  walked 
with  tbe  latter  along  the  side  path  of  the 
road,  until  Damph  went  ahead  to  recover  his 
horse.  That,  when  Damph  returned  to  Miss 
Jarrell  after  catching  his  horse,  be  had  some 
words  with  Wilson,  who  was  walking  beside 
Miss  Jarrell,  and  immediately  drew  his  re- 
volver as  if  to  shoot  Wilson,  and  that  Wil- 
son drew  his  revolver  and  shot  back  In  self- 
defense. 

Argued  before  SPRUANCE,  ORUBB,  and 
BOYCB,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
Richards,  Deputy  Atty.  Gen.,  for  tbe  State. 
Richard  R.  Kenney  and  Arley  B.  Magee,  for 
defendant 

MIna  Jarrell,  being  produced  as  a  witness 
on  behalf  of  tbe  defendants,  tbe  Attorney 
General  asked  that  she  be  first  sworn  on  her 
voir  dire,  which  was  accordingly  done,  and 
tbe  witness  was  questioned  by  the  Deputy 
Attorney  General  as  follows:  "Q.  Will  you 
look  at  the  paper  which  I  now  band  yon,  and 
state  whose  signature  it  bears?  A.  That  is 
my  signature.  Q.  What  is  the  name  signed 
there  by  you?  A.  Mrs.  Mlna  Wilson.  Q. 
Where  did  you  sign  that?  A.  In  Felton,  at 
our  home.  Q.  Whose  signature  Is  the  other 
one  appearing  thereon?  A.  My  mother's. 
Q.  Did  you  see  that  signature  placed  there? 

A.  Tea,  sir.    Q.  Did  this  defendant,  Samuel 

B.  Wilson,  attend  the  funeral  of  your  father 
as  your  husband?  A.  As  Mr.  and  Mrs.  Wil- 
son we  attended  the  funeral;  yes,  sir.  Q. 
Ton  mean  yourself  and  the  defendant?  A. 
Yes,  sir.  Q.  Did  you  present  the  defendant 
to  your  family  as  your  husband?  A.  My 
people  supposed  he  was  my  husband ;  yes,  sir. 
Q.  Did  you  ever  present  him  to  your  people 
as  your  husband?  A.  I  had  to  make  them 
believe  he  was  my  husband.  Q.  Did  you 
bold  yourself  out  to  your  people  and  to  tbe 
public  In  tbe  community  of  Felton  as  bis 
wife?    A.  Yes,  eii." 

The  Deputy  Attorney  General  here  offered 
the  above-mentioned  paper  in  evidence,  being 
a  bail  bond  of  said  witness,  signed  and  sealed 
In  due  form,  for  her  appearance  as  a  witness 
at  the  present  term  of  court  in  the  case  of 
State  V.  Samuel  B.  Wilson.   Pending  the  ad- 
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mission  of  said  paper,  the  witness  was  cross- 
examined  as  follows: 

By  Mr.  Kenney.  "X.  Q.  Yoa  say  that  yoa 
represented  yourself  to  be  tbe  wife  of  Mr. 
Wilson  to  your  family?  A.  Yes,  sir.  X.  Q. 
Wben  you  signed  this  ball  bond  at  tbe  time 
of  this  occurrence  at  Felton,  on  the  15th  day 
of  March  last,  you  signed  It  Mrs.  Mina  Wil- 
MMi7  A.  Yes,  sir.  X.  Q.  Why?  A  Because 
my  mother  was  there,  and  I  must  X.  Q. 
Did  yon  hold  yourself  out  to  any  other  per- 
sons than  your  family  as  tbe  wife  of  Mr. 
Wilson?  A.  No,  sir.  X.  Q.  Then  It  was  to 
them  alone  that  you  represented  yourself  to 
be  his  wife?  A.  Yes,  sir.  X.  Q.  Were  you, 
in  fact,  ever  married  to  Mr.  Wilson?  (Ob- 
jected to  by  the  Deputy  Attorney  Qeneral, 
and  question  withdrawn.)" 

Mr.  Richards :  We  object  to.  this  witness 
testifying  upon  the  ground  that  she  has  sign- 
ed and  sealed  a  ball  bond,  an  instrument  of  a 
solemn  nature,  for  her  appearance  In  this 
court  as  a  witness,  and  signed  it  Mrs.  Mina 
Wilson,  and  has  testified  upon  her  oath  that 
In  so  signing  It  she  signed  her  name  as  the 
wife  of  this  defendant,  and,  in  addition  to 
the  signature  to  this  solemn  instrument  under 
seal,  she  held  herself  out  to  the  people  of 
Felton  and  to  her  owtf  family  as  this  man's 
wife.  She  has  not  denied  that  she  Is  his 
wife,  and  she  cannot,  I  think,  deny  that  she 
Is  his  wife,  upon  this  showing.  Upon  her 
own  acts  and  her  own  testimony  she  has  ad- 
mitted that  she  is  his  wife,  and  cannot  now 
deny  it  State  t.  Vincent  R.  Miller,  3  Pen- 
newlll,  618,  52  Atl.  262. 

GKUBB,  J.  We  are  prepared  to  decide 
this  question  without  hearing  the  other  side. 
The  Deputy  Attorney  General  has  cited  the 
case  of  State  y.  Vincent  R.  Miller.  If  you 
will  examine  that  case  as  we  have  Just  done, 
you  will  find  that  there  were  a  great  many 
more  facts  furnished  In  that  case  than  In  this. 
We  hold  that  there  Is  not  sufficient  proof  of  a 
marriage  before  us  to  exclude  the  testimony 
of  this  witness  at  this  stage,  and  therefore 
we  refuse  to  exclude  her  testimony  at  this 
stage  of  the  case.  We  consider  that  she  is 
a  competent  witness  In  this  case.  Let  her 
be  sworn. 

The  witness  was  thereupon  sworn  as  a 
witness  on  behalf  of  the  defendant  and  testi- 
fied in  effect  that  what  Wilson  did  was. in 
self-defense. 

GRUBB,  J.  (charging  tbe  Jury).  This 
indictment  charges  Samael  E.  Wilson  with 
an  assault  with  intent  to  murder  Edward 
Dampb),  the  prosecuting  witness.  Under  this 
indictment  you  may  find  the  accused  guilty 
either  of  the  assault  with  Intent  to  murder, 
or  of  tbe  simple  assault  merely,  or  not  guilty 
of  either,  according  as  the  law  and  the  evi- 
dence may  warrant  your  verdict 

In  order  to  warrant  you  In  finding  that 
he  is  guilty  in  manner  and  form  as  he  is 
indicted — ^tbat  is,  not  only  of  the  assault,  but 
of  tbe  assault  with  intent  to  murder,  as 


charged  In  his  Indictment — ^It  Is  incumbent 
upon  the  state  to  satisfy  yon  from  all  tbe 
evidence  In  the  case,  beyond  a  reasonable 
doubt,  not  only  that  the  alleged  assault  was 
committed  by  the  accused,  bnt  also  that  it 
was  made  by  him  with  the  Intent  to  murder 
the  prosecuting  witness,  Edward  Dampb. 
Such  Intent  to  murder  is  absolutely  material 
and  essential  to  be  proven  as  a  fact  In  this 
case  before  you  can  find  him  guilty  of  tbe 
said  assault  with  intent  to  murder. 

An  assault  Is  an  unlawful  attempt,  by 
violence,  to  do  Injury  to  the  person  of  an- 
other; the  person  making  the  attempt  having 
the  present  ability  to  commit  such  injury. 
As,  in  addition  to  the  assault,  the  Intent  to 
murder  Is  also  charged  in  this  Indictment  It 
Is  necessary  for  us  to  define  to  you  what 
murder  within  the  meaning  of  the  law  Is; 
for  you  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt  that  the  prison- 
er's alleged  act  (If  Edward  Damph's  death 
had  actually  been  caused  thereby)  would  be 
murder  of  the  first  or  second  degree,  before 
you  can  render  a  verdict  of  guilty  of  tbe  in- 
tent to  murder.  To  constitute  the  statutory 
offense  of  assault  with  Intent  to  commit  mur- 
der, tbe  circumstances  must  be  such  as  to 
show  that  it  would  have  been  murder  if 
the  assailant  had  accomplished  such  Intent 

Murder  Is  where  a  person  of  sound  mem- 
ory and  discretion  unlawfully  kills  any  ha- 
man  being  with  malice  aforethought  either 
express  or  implied.  The  chief  characteristic 
of  this  crime,  distinguishing  it  from  every 
other  kind  of  homicide,  and  therefore  in- 
dispensably necessary  to  be  proved.  Is  malice 
prepense  or  aforethought  Under  the  stat- 
ute law  of  this  state  there  are  two  degrees 
of  murder,  viz.,  murder  of  the  first  and  mur- 
der of  tbe  second  degree.  The  first  is  where 
the  crime  of  murder  is  committed  with  ex- 
press malice  aforethought,  or  In  perpetrating 
or  attempting  to  perpetrate  any  crime  punish- 
able with  death;  and  the  second  degree  Is 
where  the  crime  of  murder  Is  committed 
otherwise,  and  with  malice  aforethought  Im- 
plied by  law. 

The  express  malice,  which  constitutes  mur- 
der of  the  first  degree,  Is  proved  by  circum- 
stances attending  tbe  act  satisfactorily  evi- 
dencing a  sedate,  deliberate  purpose  and 
formed  design  to  kill  another,  such  as  tbe 
deliberate  selection  and  nse  of  a  deadly 
weapon,  lying  in  wait  and  tbe  like.  Im- 
plied or  constructive  malice  Is  an  Inference 
or  conclusion  of  law  from  the  facts  found  by 
the  jury.  Therefore  murder  of  the  second 
degree  may  be  proved  where  it  Is  not  satis- 
factorily shown  by  the  evidence  submitted 
to  the  jury  that  the  killing  was  done  with  a 
sedate,  deliberate  purpose  and  formed  design 
to  take  life,  or  in  perpetrating  or  attempt- 
ing to  perpetrate  any  crime  punishable  with 
death,  but  Is  so  shown  that  It  was  done  sud- 
denly, without  justification  or  excuse,  and 
without  any  provocation,  or  without  provoca- 
tion sufficient  to  reduce  the  homicide  to  tbe 
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Srade  of  manslaughter,  or  in  committliig 
«r  attempting  to  commit  a  felony  not  capital- 
ly pnniBlmble,  or  some  act  of  violence  from 
which  the  law  presumes  malice.  Malice  is 
implied  by  law  from  every  deliberate,  cmel 
act  committed  by  one  person  against  an- 
other, no  matter  how  sndden  such  act  may 
be;  for  the  law  considers  that  he  who  does 
a  cruel  act  voluntarily  does  it  maliciously. 
And  whenever  the  act  from  which  death  en- 
sues is  proven  by  the  prosecution,  unaccom- 
panied by  circumstances  of  Justiflcatlon,  ex- 
cuse, or  mitigation,  the  law  presumes  that 
the  homicide  was  committed  with  malice; 
and  it  Is  thereupon  incumbent  upon  the 
prisoner  to  show  by  evidence  that  the  killing 
was  not  malicious,  and  therefore  does  not 
amount  to  murder. 

Having  explained  to  you  what  an  assault 
is,  and  having  also  stated  to  you  that,  in 
addition  to  the  proof  of  the  assault  (if  it 
has  been  proven  to  you),  the  prosecution 
must  show  the  intent  to  murder  the  person 
named  in  the  Indictment — that  is,  to  kill  him, 
with  either  express  or  implied  malice  afore- 
thought— It  becomes  necessary  for  us  fur- 
ther to  state  to  you  how  such  intent  to  mur- 
der may  be  shown  to  your  satisfaction.  The 
Intent  to  commit  murder  may  be  shown  by 
direct  evidence  of  the  intent;  that  is,  by 
the  express  confession  or  declaration  of  the 
accused  that  he  committed  the  allej^ed  as- 
sault with  Intent  to  murder,  or,  if  there  be 
no  such  direct  evidence,  the  intent  to  murder 
may  be  proved  by  the  acts  or  the  conduct  of 
the  accused  and  other  circumstances  from 
which  the  Jury  may  naturally  and  reasonably 
infer  the  intent  charged.  For  Instance,  it 
is  a  principle  of  law  that  every  man  must  be 
presumed  to  Intend  the  natural  and  probable 
consequences  of  his  own  voluntary  or  willful 
act  So  that  from  the  use  of  a  deadly  weap- 
on against  another  the  jury  may  infer  the 
Intent  to  commit  murder,  unless  the  circum- 
stances in  the  case  satisfy  you  to  the  con- 
trary. • 

As  to  the  question  of  the  intent  to  murder, 
as  charged  in  this  indictment,  it  is  for  you 
to  say  from  the  testimony  before  you  whether 
there  is  such  evidence,  taken  in  connection 
with  all  the  facts  in  the  case,  as  will  war- 
rant you  in  inferring  that  the  accused  as- 
saulted Edward  Damph  with  intent  to  mur- 
der blm.  Such  Intent,  as  we  have  said, 
being  provable  by  and  inferable  from  the 
voluntary,  unlawful  use,  in  a  manner,  or 
under  circumstances  perilous  to  human  life, 
or  directly  tending  to  great  bodily  harm, 
of  a  loaded  pistol  or  other  weapon  which  the 
law  considers  a  deadly  weapon,  or  of  any 
other  instrument  or  missile  reasonably  like- 
ly to  take  human  life  when  so  used. 

Samuel  E.  Wilson,  the  accused,  admits  that 
be  shot  Edward  Damph,  the  prosecuting  wit- 
ness, but  claims  that  he  did  it  In  necessary 


self-defense.  If  the  Jury  are  satisfied  upon 
consideration  of  all  the  evidence  In  this  case 
that  no  unlawful  violence  against  the  person 
of  Wilson  was  committed  or  attempted  by 
Damph,  but  that  the  shooting  by  Wilson  was 
done  not  for  his  own  protection,  but  to  grati- 
fy a  feeling  of  revenge  or  malice  against 
Damph,  then  his  plea  of  self-defense  cannot 
avail  for  bis  acquittal,  as  it  otherwise  might 
do.  The  law  accords  to  every  one  the  right 
to  protect  his  person  from  assault  and  injury 
by  opposing  force  to  force,  and  be  is  not  ob- 
liged to  wait  until  he  is  struck  by  an  Impend- 
ing blow ;  for,  if  a  weapon  be  raised  in  order 
to  shoot  or  strike,  or  the  danger  of  other 
personal  violence  be  Imminent,  the  party  in 
such  Imminent  danger  may  protect  himself 
by  striking  the  first  blow  for  the  purpose  of 
repelling  and  preventing  the  attempted  in- 
Jury.  But  the  opposing  force  or  measure  of 
defense  must  not  be  unreasonably  dispropor- 
tionate to  the  requirements  of  the  occasion. 
Although  so  much  force  as  is  reasonably  nec- 
essary may  be  used,  yet,  if  the  violence  used 
is  greater  than  was  necessary  under  the 
circumstances  to  repel  the  assault  or  avert 
the  peril,  the  party  using  it  Is  himself  guilty ; 
for  the  law  recognizes  the  right  of  self- 
defense  for  the  purpose  of  preventing,  but  not 
of  revenging,  an  injury  to  the  person  of  the 
accused. 

Where  one  Is  assaulted  upon  a  sudden  af- 
fray, and,  in  the  Judgment  of  the  Jury, 
honestly  believed  on  reasonable  and  sufB- 
cient  grounds  that  he  was  In  imminent  dan- 
ger of  being  killed  or  of  receiving  great  bodily 
harm,  he  would  have  in  self-defense  the  right 
to  use  a  deadly  weapon  against  Iiis  assailant 
But  in  exercising  such  right  in  self-defense, 
in  a  manner  likely  to  cause  death  or  great 
bodily  harm  to  his  assailant  be  must  be 
closely  pressed  by  liim,  and  must  have  re- 
treated as  far  as  be  conveniently  and  safely 
could.  In  good  faith,  with  the  honest  Intent 
to  avoid  the  violence  and  peril  of  the  assault 
If  these  be  so  sudden,  fierce,  or  urgent  as 
not  to  allow  him  to  retreat  or  to  have 
other  probable  means  of  escape,  then  he 
may  rightfully  use  a  deadly  weapon  in  his 
defense. 

In  conclusion,  gentlemen  of  the  Jury,  we 
remind  yon  that  the  state  must  prove  to 
your  satisfaction,  beyond  a  reasonable  doubt 
either  the  assault  with  intent  to  murder, 
or  the  simple  assault  as  charged  in  this 
Indictment  t)efore  you  can  find  a  verdict 
of  guilty  of  either  ofTense.  A  reasonable 
doubt  is  not  a  mere  imaginary,  whimsical, 
or  even  possible  doubt  of  the  guilt  of  the 
accused,  but  is  such  a  real  and  substantial 
doubt  as  intelligent  and  Impartial  men  may 
reasonably  entertain  upon  a  careful  consid- 
eration of  all  the  relevant  facts  proven 
in  the  case. 

The  Jury  disagreed. 
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PEPPER    V.    PEPPER. 

(Bntwrior  Oonit  of  Delaware.    Sussex.    Oct.  11, 
1905.) 

1.  Abbitsatiok  —  Aw ABD  —  Exceptions  bt 
Pebsons  not  Pasties. 

Persons  by  excepting  as  "devisees  and 
legatees"  of  deceased  to  the  award  of  arbitra- 
tors in  an  action  against  an  administrator  on 
a  claim  against  the  estate  are  given  a  standing 
In  court  without  petitioning  for  leave  to  inter- 
vene. 

2.  Same  —  Jxtbisdiction  of  Exceptions  — 
Fbaud. 

The  sai)erior  court  has  jurisdiction  of  ex- 
ceptions of  devisees  and  legatees  of  deceased, 
to  the  award  of  arbitrators  in  an  action  against 
the  administrator  on  a  claim  against  the  estate, 
though  the  ground  of  exception  is  fraud  and 
collusion  between  the  plaintiff  and  defendant. 
8.  Same— Submission  of  Issue  to  Jury. 

On  exceptions  of  devisees  and  legatees  to 
the  award  of  arbitrators  in  an  action  against 
the  administrator  on  a  claim  against  the  estate, 
the  exceptions  being  based  on  fraud  and  col- 
lusion of  the  plaintiff  and  defendant,  the  issue 
of  fraud  will  be  submitted  to  the  jury. 

Action  by  Horace  B.  Pepper  against  Re- 
becca P.  Pepper,  administratrix  c.  t  a.  of 
Harriet  H.  Cannon,  deceased.  Exceptions  to 
award  of  arbitrators  were  filed  by  Amanda  M. 
Heame  and  others.-  Motion  to  dismiss  over- 
ruled, and  Issue  ordered  submitted  to  a  Jury. 

Argued  before  LORE.  C.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

Woodbum  Martin  and  Charles  M.  Curtis, 
for  exceptants.  Robert  C.  White,  C.  W.  Cul- 
len,  Charles  F.  Richards,  and  Edward  D. 
Heame,  for  respondent 

Harriet  H.  Cannon  died  December  7, 
1901.  Under  the  provisions  of  her  will,  a 
certain  tract  of  land  was  to  be  sold  by  her 
executor  and  the  proceeds  divided  between 
her  stepchildren,  Edward  F.  Cannon  and 
Amanda  M.  Heame.  John  H.  Elliott,  the 
executor  appointed  by  the  will,  renounced, 
and  Rebecca  P.  Pepper,  sister  of  Harriet  H. 
Cannon,  was  then  appointed  administratrix 
eta.  Nearly  three  years  after  the  death  of 
Harriet  H.  Cannon  an  amicable  action  was 
instituted  by  Horace  B.  Pepper,  nephew  of 
the  deceased  and  son  of  the  administratrix, 
upon  the  following  account: 
"Harriet  H.  Cannon,  to  Horace  B.  Pepper,  Dr. 

To  services  and  use  of  team  from 
September  2,  1885,  to  December  7, 
1901,  at  $50  per  year $812  60 

To  board  for  herself  during  the  year 
1880,  9  months  at  $10, 90  00 

To  board  for  .Tennie  Parker  for  the  year 

1886,  at  $6  per  month, 72  00 

To  board  for  herself  during  the  year 

1887,  9  months  at  $10, 90  00 

To  board  for  Jennie  Parker  for  the  year 

1887,  at  $0  per  month 72  00 

To  board  for  herself  during  the  year 

1890,  6  months  at  $10 60  00 

To  board  for  herself  during  the  year 

1891,  6  months  at  $10 CO  00 

$1,250  50 
"State  of  Delaware,  Sussex  County — ss.: 

"Personally  appeared  before  me,  Henry  8. 
Marshall,  a  Justice  of  the  peace  in  and  for 


said  ooonty,  Horace  B.  Pepper,  and  maketb 
solemn  oath  that  nothing  has  been  paid  or 
delivered  towards  satisfaction  of  said  debt, 
except  what  is  mentioned,  and  that  the  sum 
of  $1,266.50  Is  Justly  and  truly  due  from  the 
estate  of  Harriet  H.  Cannon,  deceased,  with 
Interest  Horace  B.  Pepper. 

"Sworn  and  subscribed  before  me  this  6th 
day  of  July,  A.  D.  1904. 

"[Probate.]      Henry  S.  Marshall,  J.  P." 

The  arbitrators  rendered  Judgment  In  favor 
of  the  plaintiff  In  said  amicable  action  for 
$1,256.50,  with  interest  from  the  6th  day  of 
July,  1904,  that  being  the  full  amount  of 
plaintlfTs  claim. 

On  Octob^  8,  1904,  the  following  excep- 
tions to  the  confirmation  of  the  said  award 
were  filed  by  Amanda  M.  Heame  and  Edward 
F.  Cannon,  devisees  and  legatees  of  Harriet 
H.  Cannon,  deceased,  to  wit:  "First  That 
the  said  award  was  obtained  through  fraud- 
ulent collusion  between  the  plaintiff  and  the 
said  Rebecca  P.  Pepper  at  the  time  said 
rule  of  reference  was  agreed  upon  and  at  the 
time  said  award  was  made.  Second.  That 
the  said  amicable  action  and  rule  of  reference 
In  the  above  cause  was  entered  Into  fraudu- 
lently and  by  collusion  between  the  plaintiff 
and  Rebecca  P.  Pepper,  then  the  administra- 
trix c.  t  a.  of  the  said  Harriet  H.  Cannon,  de- 
ceased, for  the  purpose  of  perpetrating  a 
fraud  upon  the  said  estate  by  promoting  the 
said  award  to  the  plaintifF,  when  In  fact  the 
deceased  was  not  indebted  to  the  said  plain- 
tiff in  any  sum  of  money,  but,  on  the  con- 
trary, the  plaintiff  was  Indebted  to  the  de- 
ceased at  the  time  of  her  death.  Third. 
That  the  award  Is  based  upon  a  probated 
claim  Invalid  and  fraudulent  upon  its  face, 
as  will  appear  from  an  Inspection  of  copy  of 
the  said  claim  herewith  annexed,  and  all  of 
the  Items  In  the  said  claim,  except  perhaps 
a  small  part  of  the  first  item  therein,  were 
long  barred  by  the  statute  of  limitations,  the 
testatrix  having  died  on  or  about  December  7, 
1901,  .for  it  appears  (1)  that  the  first  item 
runs  back  about  15  years  from  the  death  of. 
the  said  testatrix,  and  (2)  that  all  of  the 
other  items  were  for  board  alleged  to  tiave 
been  furnished  more  than  10  years  before  her 
death,  part  of  these  Items  being  for  Iward 
furnished  16  years  and  some  14  years  before 
the  death  of  the  said  testatrix.  Fourth. 
That  the  said  award  Is  not  only  fraudulent 
and  unjust  on  Its  face,  but  was  obtained  by 
fraudulent  connivance  of  the  said  Rebecca  P. 
Pepper  and  by  collusion  with  her,  and  without 
the  production  before  the  referees  of  evidence 
within  the  knowledge  of  the  said  Rebecca  P. 
Pepper,  and  of  evidence  of  record  wblcb 
would  have  proved  that  the  said  claim  was 
unjust  and  unfounded  In  fact,  and  which 
would  have  demonstrated  that  the  said 
Horace  B.  Pepper,  the  plaintiff,  was  Indebted 
to  the  said  estate  of  the  said  deceased.  Fifth. 
That  as  appears  by  tbe  copy  of  the  probated 
claim  of  the  plaintiff,  it  is  on  its  face  fraud- 
ulent and   long  barred   by   tbe  statute   of 
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limltatioDs,  the  testatrix,  Harriet  H.  Gannon, 
having  died  on  or  about  December  7,  1901,  yet 
the  said  Rebecca  P.  Pepper,  administratrix 
as  aforesaid,  not  only  did  not  plead  or  rely 
upon  the  statute  of  limitations,  but  entered 
into  an  amicable  action,  and  agreed  to  rule  of 
reference  without  the  advice  or  knowledge 
of  her  attorneys,  Charles  W.  Oullen  and 
Edward  D.  Hearne,  Esqs.,  and  at  the  hearing 
was  not  represented  by  counsel,  although  the 
plaintiff  was  so  represented;  that  notwith- 
standing the  fact  that  all  but  one  of  the 
items  In  the  plalntUTs  claim  purported  to  be 
for  board  furnished  at  times  more  than  10 
years  prior  to  t{ie  death  of  the  said  testatrix, 
and  notwithstanding  that  the  other  Items  ran 
back  for  IS  years  prior  to  the  death  of  the 
testatrix,  and  notwithstanding  the  fact  that 
on  September  10, 1900,  said  Horace  B.  Pepper 
made  bis  bond  or  Judgment  note  to  the  said 
Harriet  H.  Cannon  for  the  payment  of  the 
sum  of  $100,  upon  which  Judgment  was 
entered  by  the  said  Harriet  H.  Cannon  in 
her  lifetime  a  short  time  before  her  death, 
and  which  Judgment  remains  unpaid  and  un- 
satisfled  of  record.  Sixth.  That  as  appears 
of  record  in  the  superior  court  of  Sussex 
county,  on  April  23,  1901,  Judgment  was 
entered  in  said  court  by  the  said  Edward  D. 
Hearne,  Esq.,  as  attorney  for  the  said  Harriet 
H.  Cannon,  for  the  sum  of  $100,  by  virtue  of 
a  warrant  of  attorney  on  a  bond  or  note 
dated  September  10,  1890,  made  by  the  said 
Horace  B.  Pepper  to  the  said  Harriet  H. 
Cannon,  said  Judgment  being  No.  45  to  the 
April  term,  1901,  of  said  court,  and  that  a 
levy  had  been  made  on  goods  and  chattels 
of  the  said  Horace  B-  Pepper  by  virtue  of  a 
fl.  fa.  Issued  on  said  Judgment  to  the  April 
term,  1902,  of  said  court,  said  goods  remain- 
ing unsold  by  said  sheriff;  that  said  Judg- 
ment was  not  put  in  evidence  by  the  said 
Rebecca  P.  Pepper,  nor  brought  before  the 
referees  or  used  by  her  to  defeat  the  said 
claim  of  said  Horace  B.  Pepper,  or  part 
thereof  at  least;  and  that,  had  said  Judgment 
been  so  used  by  said  Rebecca  P.  Pepper,  the 
said  Horace  B.  Pepper  would  not  have  been 
entitled  to  obtain  any  claim  for  board  or 
services  rendered  prior  to  the  giving  of  said 
bond  on  September  10,  1890." 

At  the  October  term,  1904,  the  hearing  of 
the  above  exceptions  was  continued  until 
the  April  term,  1905,  at  which  latter  term  It 
was  further  continued  to  the  October  term, 
1905. 

At  the  said  October  term,  1905,  the  excep- 
tions coming  on  to  be  heard,  counsel  for 
respondents  moved  to  dismiss  the  same,  for 
the  following  reasons:  "First.  That  the  ex- 
ceptions were  not  tenable,  in  that  they  did 
not  aver  fraud  or  misconduct  on  the  part 
of  the  arbitrators.  Second.  That  the  supe- 
rior court  had  not  Jurisdiction  over  a  ques- 
tion of  fraud,  that  being  a  subject  of  equi- 
ty Jurisdiction.  Third.  That  the  exceptants 
were  not  parties  to  the  record,  and  had  no 
standing  In  court.  Fourth.  That  to  give  the 
•xc^taata  any  standing  In  the  superior  court 


It  would  be  at  least  necessary  for  them  to 
file  a  petition  asking  leave  to  intervene  and 
secure  an  order  of  the  court  to  that  effect" 

Mr.  Martin,  for  exceptants,  replied:  Ev- 
ery legal  transaction  is  vitiated  by  fraud, 
when  proven.  Arbitrators  are  Instruments 
of  the  court,  being  appointed  under  the  pro- 
visions of  the  statute  to  expedite  its  business, 
and  their  awards  are  of  no  effect  until  they 
receive  the  approbation  of  the  court,  but, 
when  so  confirmed,  are  "as  available  in  law 
as  the  verdict  of  a  Jury;  and  the  party  to 
whom  any  sum  of  money  shall  be  awarded, 
if  be  be  plaintiff,  shall  have  Judgment," 
etc.  Rev.  Code  1893,  c.  116,  {  6.  Ail  of  the 
doings  of  the  arbitrators  are  subject  to  the 
investigation  of  the  court;  for,  when  ap- 
proved, they  are  the  acts  of  the  court  It- 
self. Therefore  the  court  has  the  right  to 
hear  and  determine  any  allegation  of  fraud 
and  collusion  practiced  upon  its  arbitrators, 
by  which  they  were  influenced  in  making 
an  award.  It  has  authority  to  Investigate 
the  manner  in  which  an  award  was  made 
or  verdict  rendered,  and  to  inquire  into  any 
matter  of  fraud  by  which  the  same  may 
have  been  tainted.  Allen  v.  Smith's  Adm'r, 
4  Har.  234.  The  court  of  chancery  has  no 
Jurisdiction  over  this  case ;  the  subject-matter 
Is  primarily  of  legal  Jurisdiction.  The  ex- 
ceptions are  to  the  misconduct  of  the  parties 
plaintiff  and  defendant  in  this  court,  the 
hearing  being  had  under  a  rule  of  court 
Over  all  of  these  proceedings  this  court  has 
exclusive  Jurisdiction,  and  there  is  no  ap- 
peal from  Its  Judgment  to,  nor  can  Its  find- 
ing be  revised  by  a  court  of  equity.  The  ex- 
ceptions are  filed  by  "devisees  and  legatees 
of  Harriet  H.  Cannon,  deceased,"  and  tbeir 
Interests  under  the  provisions  of  the  will 
would  be  greatly  Impaired,  if  not  entirely 
abrogated,  were  this  award  confirmed.  The 
respondents  are  informed  by  the  exceptions 
filed  of  the  capacity  in  which  the  exceptants 
sue,  and  of  their  interest  In  the  subject- 
matter,  and  it  would  be  surplusage  for  them 
to  file  a  i>etltlon  asking  leave  to  intervene. 

The  motion  to  dismiss  was  overruled. 
Counsel  for  respondents  thereupon  moved 
to  have  an  Issue  framed  to  be  submitted  to 
a  Jury,  which  was  objected  to  by  counsel  for 
exceptants,  who  contended  that  the  court 
had  the  same  Jurlsdictlod  of  an  award  of 
referees  as  they  had  over  the  verdict  of  a 
Jury. 

THE  COURT  ordered  the  following  issue 
to  be  framed  to  be  submitted  to  a  Jury  of 
the  superior  court,  viz. :  "And  now,  to  wit, 
this  11th  day  of  October,  1905,  it  is  ordered 
by  the  court  that  the  following  issue  be 
tried  by  a  Jury  of  Sussex  county  at  the  bar 
of  this  court:  'Was  there  or  was  there  not 
fraud  and  collusion  between  Horace  B.  Pep- 
per and  Rebecca  P.  Pepper,  administratrix 
c.  t  a.  of  Harriet  H.  Cannon,  deceased,  the 
parties  to  this  suit  In  procuring  the  award 
thereinr  " 

The  case  was  then  continued  to  the  April 
term,  1906. 
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UNITED  RAILWAYS   ft   BLBCTRIO  CO. 
OF   BALTIMORE   t.   WATKINS. 

(Court  of  Appeals  of  Maryland.    Nor.  2S, 
1905.) 

1.  Stbegt   RArLBOADB  —  Right  of   Cokfant 

AND  INDIVIDUAI^  TO  UBE  STBEETS. 

The  rights  of  a  street  railway  company  and 
of  an  individual  to  the  ase  of  the  streets  are 
equal,  and  each  owes  to  the  other  the  same  duty 
to  avoid  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  §  198.] 

2.  SAUE  — iNJtTBT   TO   TRAVEUB  —  CONTBIBU- 

TOBY  Negligence. 
While  a  street  railway  company  and  an 
individnal  have  an  equal  right  to  the  use  of  a 
highway,  an  individual  who,  in  disregard  of  his 
own  safety,  undertakes  to  cross  the  company's 
track  when  no  prudent  person  would  do  so, 
cannot  recover  for  the  injuries  sustained  in  a 
collision  with  a  car. 

[Eld.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  |  207.] 

S.  Samk. 

It  is  not  negligence  as  a  matter  of  law  for 
a  traveler  driving  a  four-horse  wagon  to  at- 
tempt to  cross  a  street  car  track  when  a  car 
approaching  is  a  block  distant,  but  the  question 
is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  U  214,  257.] 

4.  Sake— Nkgligencb  or  Company— Qxtbs- 

TION  FOB  JUBT. 

Whether  a  street  railway  company  was 
guilty  of  actionable  negligence,  and  liable  for 
injuries  received  in  a  collision  by  a  traveler 
when  attempting  to  cross  the  tracks,  held,  under 
the  evidence,  for  the  jury. 

5.  Neolioence  —  Submission    of    Issue   to 
JuBT— Necessity. 

Where  the  nature  of  an  act  relied  on  ,to 
show  negligence  contributing  to  a  personal  in- 
jury can  only  be  determined  by  considering  all 
the  circumstances,  it  is  the  province  of  the  jury 
to  pass  on  and  characterise  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  I  333.J 

Appeal  from  Court  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Action  by  Stephen  Watkins  against  the 
United  Railways  &  Electric  Company  ot 
Baltimore.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Afflrmed. 

Argued  before  McSHBRRY,  C.  J., 
and  BRISCOE,  BOTD,  PAGE,  PBABCB, 
SCHMUCKER,  JONES,  and  BURKE,  JJ. 

Fielder  C.  Sllngluff,  for  appellant.  Robert 
F.  Leach,  Jr.,  for  appellee. 

McSHERRT,  0.  J.  This  is  another  per- 
sonal injury  case,  and  the  only  questions 
which  we  are  required  to  consider  arise  on 
the  prayers  for  instructions  to  the  jury. 
The  facts  are  few,  and  there  is  no  conflict  In 
the  testimony.  It  appears  that  the  appellee, 
who  Is  a  farmer  residing  In  Howard  county, 
was  driving  a  four-horse  wagon,  loaded  with 
furniture,  along  Carey  street.  In  Baltimore 
City.  Carey  street  Intersects  Baltimore 
street  at  right  angles.  Calhoun  street 
which  also  crosses  Baltimore  street  In  the 
same  way,  is  west  of,  and  one  block  distant 
from,  Carey  street  The  double  tracks  of 
the  United  Railways  &  Electric  Company  of 


Baltimore  are  located  on  Baltimore  street 
The  north  track  is  used  by  street  cars  going 
west  on  Baltimore  street,  and  the  south 
track  Is  used  by  the  cars  going  east  on  that 
street  The  appellee  was  driving  in  a  south- 
erly direction;  that  Is,  towards  Baltimore 
street  His  course  took  him  across  the 
double  tracks  on  Baltimore  street  at  the  In- 
tersection  of  that  street  with  Carey  street 
as  be  Intended  to  continue  on  down  the  last- 
named  street  towards  Ills  destination  tittec 
crossing  Baltimore  street.  When  he  emerged 
from  Carey  street  into  Baltimore  street  he 
saw  a  car  of  the  appellant  company  a  square 
distant  up  at  Calhoun  stre^.  The  car  was 
on  the  south  track,  going  east  and  therefore 
going  towards  the  appellee.  He  concluded 
that  he  would  have  ample  time  to  cross  tbe 
ti'acks  before  the  car  could  traverse  the  dis- 
tance separating  it,  and  bis  team  and  be 
therefore  drove  onward  without  waiting  for 
the  car  to  pass.  Midway  between,  and  paral- 
lel to,  Calhoun  and  Carey  streets  there  Is  an 
alley  opening  into  Baltimore  street.  When 
the  car  reached  the  alley,  several  of  the  wit- 
nesses have  testified  that  it  materially  In- 
creased Its  speed.  At  that  juncture  tbe  lead 
horses  were  just  up  to  or  perhaps  just  upon 
the  north  track,  not  the  track  on  which  tbe 
car  was  approaching,  and  the  appellee  press- 
ed forward,  and  the  car  struck  between  tbe 
lead  horses  and  the  wheel  horses,  pushing 
the  wagon  around  at  right  angles  to  tbe  direc- 
tion It  was  proceeding,  and  knocking  down 
and  Injuring  three  of  tbe  horses  and  serious- 
ly wounding  the  appel  lee.  The  distances  from 
Calhoun  street  to  Carey  street  and  from 
Calhoun  street  to  the  alley,  are  not  given 
In  the  record.  There  was  testimony  adduced 
tending  to  show  that  tb6  motorman  upon 
reaching  tbe  alley  turned  on  tbe  electric 
current  Instead  of  applying  tbe  brakes, 
though  descending  a  slight  downgrade, 
whereby  a  collision  became,  not  only  Im- 
minent but  inevitable,  and  that  the  car 
then  commenced  to  run  and  continued  on- 
ward at  a  unusually  high  rate  of  speed  un- 
til it  struck  the  team.  On  this  state  ot 
facts  the  appellant  asked  the  court  to  with- 
draw tbe  case  from  tbe  consideration  of  the 
jury,  on  the  ground,  first  that  there  was 
no  evidence  in  the  case  legally  sufficient 
to  entitle  the  plaintiff  to  recover;  and, 
secondly,  because,  according  to  tbe  uncon- 
tradicted evidence  In  the  case,  the  plaintiff 
was  gnilty  of  negligence  directly  contribut- 
ing to  the  accident  complained  of. 

As  we  have  often  said,  and  now  repeat 
negligence,  both  primary  and  contributory, 
Is  essentially,  relative,  and  comparative,  and 
not  absolute.  Whether  it  exists  or  does  not 
exist  In  either  form  in  a  given  case  must^ 
necessarily  depend  upon  tbe  circumstances' 
of  that  case.  In  every  Instance  it  must  in 
the  last  analysis  be  some  breach  of  the  dutj 
owed  by  one  person  to  another,  and,  as  the 
duty,  whose  breach  is  relied  on  as  actionable 
negligence,  varies  under  different  conditions. 
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the  condltiona  must  be  known  before  negli- 
gence can  be  predicated  of  any  act  produ- 
cing an  Injury.  There  is  no  analogy  between 
a  case  like  this  and  a  case  whlcb  grows  out 
of  an  injury  inflicted  at  a  crossing  over  a 
railroad  in  the  open  country,  because  the 
rights  and  the  reciprocal  duties  of  both  the 
Injured  and  the  injuring  parties  are  radically 
different  In  the  one  Instance  from  their  rights 
and  their  reciprocal  duties  in  the  other  In- 
stance. A  street  railway  company  has  no 
exclusive  right  to  the  use  of  a  public  high- 
way in  a  city  for  the  movement  of  its  cars, 
and  possesses  no  greater  or  superior  right 
to  use  the  street  than  is  enjoyed  by  any  in- 
dividual, apart  from  the  mere  franchise  to 
lay  its  rails  thereon.  That  franchise  in  no 
way  exempts  such  a  company  from  an  Im- 
perative obligation  to  exercise  due  and  prop- 
er care  in  propelling  its  cars  to  avoid  injur- 
ing persons  who  have  an  equal  right  to  use 
the  same  street  as  a  thoroughfare.  Inas- 
much as  the  right  of  the  individual  to  use 
the  street  is  coextensive  with  the  like  right 
of  the  railway,  each,  as  a  consequence,  owes 
to  the  other  precisely  the  same  duty  to  avoid 
an  injury,  and  the  railway  company  has 
no  more  right  carelessly  to  run  Its  cars  along 
its  tracks  than  the  individual  tias  carelessly 
to  cross  or  traverse  them.  Looking  to  and 
bearing  in  mind  these  mutual  and  reciprocal 
rights  and  duties,  the  case  comes  to  the  ques- 
tion whether  there  was  a  breach  of  duty  on 
the  part  of  the  company  in  carelessly  disre- 
garding the  right  of  the  appellee  to  cross 
the  tracks  at  the  intersection  of  Baltimore 
and  Carey  streets,  or  whether  the  a[q;>ellee 
was  careless — that  is,  negligent — ^In  attempt- 
ing to  make  that  crossing  when  he  knew,  or 
ought  to  have  known  by  the  simple  process 
of  using  his  eyes,  that  it  would  not  be  pos- 
sible for  him  to  get  over  the  tracks  before 
the  car  would  collide  with  the  wagon. 

When  the  facts  show,  as  in  some  of  the 
cases  they  have  shown,  that  the  injury  had 
resulted  from  a  deliberate,  but  unsuccessful, 
effort  to  cross  the  track  in  the  face  of  evi- 
dent danger,  or  when  the  disaster  had  been 
due  to  a  miscalculation  as  to  the  chances 
of  the  Individual  being  able  to  clear  the 
track  before  the  car  would  reach  the  point 
where  the  collision  colncldentally  occurred, 
a  recovery  has  been  denied  upon  the  obvious 
ground  tbat  such  a  reckless  attempt  was 
gross  negligence  on  the  part  of  the  person 
Injured.  Whilst  each  party,  the  driver  of 
the  team  and  the  railway  company,  had  an 
equal  right  to  use  the  highway  lawfully, 
neither  was  Justified  in  using  it  in  such  a 
way  as  to  Imperil  the  safety  of  the  other, 
and  the  individual  who  disregarded  his  own 
safety  by  rashly  undertaking  to  cross  the 
track  when  no  prudent  man  would  venture 
to  do  so  was  in  no  position  to  hold  the  com- 
pany answerable  for  the  consequences  of  bis 
own  heedlessness  or  folly.  In  the  very  na- 
ture of  things,  no  hard  and  fast  rule  can  be 
laid  down  by  which  every  case  of  this  cbarac-  I 


ter  can  be  measured,  and  therefore  the  ulti- 
mate conclusion  reached  In  one  controversy 
cannot  necessarily  control  the  final  decision 
of  some  other  similar,  though  not  precisely 
identical,  contest  This  fact  renders  it  un- 
necessary to  analyse  or  to  refer  to  the  nnmer- 
ons  cases  cited  In  the  argument  They,  and 
many  others,  have  grown  out  of  their  own 
peculiar  circumstances,  and  the  differences 
in  those  circumstances,  sometimes  very  slight. 
It  is  tme,  distinguish  and  differentiate  the 
cases  from  each  other  and   from  this  one. 

If  it  be  true,  and  it  was  for  the  Jury  to  say 
whether  it  was,  that,  when  the  appellee 
started  to  cross  Baltimore  street  the  car  was 
at  Calhoun  street,  an  entire  block  distant, 
then  it  cannot  be  said  as  a  matter  of  law  that 
there  was  negligence  on  the  part  of  the  ap- 
pellee In  attempting  to  cross  over  the  tracks 
before  the  car  had  passed  Carey  street,  unless 
it  be  assumed  as  a  fixed  and  unvarying  pos- 
tulate that  no  one  who  may  be  driving  a 
four-horse  wagon  in  the  city  can  prudently 
cross  the  tracks  at  intersecting  streets  whilst 
a  street  car  coming  towards  him  is  as  near  as 
the  distance  of  a  block  from  the  point  of 
crossing.  No  such  postulate  has  ever  been 
announced  or  could  be  accepted,  if  asserted. 
The  mere  fact,  then,  of  attempting  to  cross- 
over the  street  car  tracks  in  a  city  when  an 
approaching  car  is  no  nearer  than  Just  In- 
dicated cannot  be  considered  an  act  of  negli- 
gence, and  It  was  clearly  for  the  Jury  to  say 
whether,  If  the  speed  of  the  car  had  not  been 
materially  and  perceptibly  Increased  after 
the  midway  alley  had  been  passed  by  it,  there 
would  have  been  abundant  time  for  the  team 
and  wagon  to  clear  the  tracks  before  the  car 
reached  the  point  where  the  collision  occurred. 
It  Is  not  disputed  tbat  the  speed  of  the  car 
was  greatly  accelerated  as  it  approached  the 
team,  or  that  the  nearer  it  got  the  faster 
it  ran.  If  the  speed  had  not  been  thus  in- 
creased, it  Is  probable  no  accident  would 
have  happened ;  and,  if  this  be  so,  it  was  ob- 
vionsly  not  for  the  court  to  rule  as  a  matter 
of  law  that  the  appellee  was  guilty  of  negli- 
gence in  not  anticipating  the  possible  con- 
tingency of  a  collision  resulting  from  an  un- 
usually rapid  motion  of  the  car.  It  does  not 
appear  from  the  record  that  there  was  the 
slightest  danger  of  an  accident  when  the  ap- 
pellee started  to  cross  Baltimore  street :  and. 
If  the  situation  changed  thereafter.  It  was 
for  the  Jury  to  determine  what  caused  the 
change  and  who  was  responsible  for  it  since 
there  is  no  such  distinct,  prominent  and  de- 
cisive fact  proved,  about  which  ordinary 
minds  would  not  differ,  as  to  Justify  the 
court  in  pronouncing  the  appellee's  conduct  in 
driving  forward  such  contributing  negligence 
in  law  as  would  preclude  him  from  recover- 
ing. When  the  nature  and  attributes  of  the 
act  relied  on  to  show  negligence  contributing 
to  the  Injury  can  only  be  correctly  deter- 
mined by  considering  all  the  attending  and 
surrounding  circumstances  of  the  transaction, 
it  falls  within  the  province  of  the  Jury  to 
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pass  upon  and  characterize  it,  and  It  la  not 
(or  the  coort  to  determine  its  quality  as  a 
matter  of  law.  Cooke  v.  Balto.  Traction  Co., 
80  Md.  668,  81  Ati.  327. 

It  follows  from  what  we  have  said,  first, 
that  there  was.  In  our  opinion,  some  evidence 
of  negligence  on  the  part  of  the  appellant 
company,  indicated  by  the  unusual  speed  of 
the  car  and  by  the  turning  on  of  the  power 
and  the  failure  to  apply  the  brakes,  which 
evidence  the  court  could  not  properly  with- 
draw from  the  consideration  of  the  Jury ;  sec- 
ondly, that  upon  the  question  of  contributory 
negligence  the  Jury  was  the  proper  tribunal 
to  pass,  in  view  of  the  circumstances  proved 
In  the  case.  No  special  reference  need  be 
made  to  the  instructions  granted  at  the  in- 
stance of  the  appellee,  because  similar  ones 
have  been  so  often  upheld  by  this  court  in 
other  cases  that  they  must  be  regarded  as 
accurately  stating  the  law. 

Finding  no  error  in  the  rulings  excepted 
to,  the  Judgment,  which  was  in  favor  of  the 
appeljee  must  be  affirmed. 

Judgment  afOirmed,  with  costs  above  and 
below. 


KOHLHOSS   V.   MOBLEY. 

(Court  of  Appeals  of  Maryland.    Nov.  23, 
1805.) 

1.  Husband  and  Wife— Cbiminal  Convbb- 
8ATI0N  —  Connivance  —  Question    fob 

COUBT. 

Where,  in  an  action  for  criminal  conversa- 
tion, it  appeared  that  the  husband's  conduct 
was  snch  that  reasonable  minds  could  draw  no 
Other  concluBion  than  that  he  bad  consented,  ac- 
tively or  passively,  to  his  wife's  misconduct,  the 
question  of  such  connivance  was  one  of  law  for 
the  court 

2.  Saub— Defenses— Connivance. 

Connivance  by  a  hnsband,  sufficient  to  bar 
an  action  for  criminal  conversation,  must  be  such 
conduct  as  when,  subjected  to  the  test  of  rea- 
sonable human  transactions,  shows  an  inten- 
tion to  connive,  evidenced  by  bis  active  or 
passive  assent  to  transactions  tending  to  con- 
vince an  ordinarily  prudent  person  of  his  wife's 
offense. 

3.  Same— BviDBNCB. 

In  an  action  for  criminal  conversation,  evi- 
dence held  to  establish  the  husband's  connivance 
or  implied  consent  to  the  wife's  misconduct  as 
matter  of  law. 

4.  Evidence— Confessions. 

In  an  action  for  criminal  conversation,  a 
confession  made  by  the  wife,  who  was  not  a 
party  to  the  action,  purporting  to  be  a  recital 
of  past  events,  made  in  the  absence  of  both 
plaintiff  and  defendant,  was  not  binding  on 
either. 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty ;  John  C.  Motter  and  James  B.  Henderson, 
Judges. 

Action  by  Harvey  T.  Kohlhoss  against 
Walter  W.  Mobley.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AfiSrmed. 

Argued  before  MeSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PEARCB,  and 
SCHMUCKER,  JJ. 

George  A.  Pearre  and  Maurice  H.  Talbott, 
for  appellant  Hammond  Urner  and  Edward 
C.  Peter,  for  appellee. 


SCHMUCKER,  J.  The  appellant,  Kohl- 
hoss, sued  the  appellee,  Mobley,  in  the  circuit 
court  for  Montgomery  county  for  criminal 
conversation  with  the  former's  wife.  Mobley 
pleaded  non  cnl.,  and  after  Joinder  of  Issue 
the  case  was  moved  on  Kohlhoss'  affidavit  to 
the  clrctiit  court  for  Frederick  county,' where 
it  was  tried.  On  the  trial  of  the  case  the 
defendant,  at  the  close  of  the  testimony  for 
the  plaintiff,  offered  a  prayer  asking  the  court 
to  Instruct  the  Jury  that  there  was  no  legally 
sufficient  evidence  from  which  they  could  find 
for  the  plaintiff,  and  that  therefore  their 
verdict  must  be  for  the  defendant  The  court 
granted  the  prayer,  and  a  verdict  was  ren- 
dered for  the  defendant  and  a  Judgment 
entered  thereon  from  which  the  plaintiff  ap- 
pealed. 

There  was  evldoice  on  behalf  of  the  plain- 
tiff legally  sufficient  to  support  a  verdict  In 
his  favor.  If  It  had  not  also  appeared  in  the 
opinion  of  the  circuit  court,  from  the  uncon- 
tradicted evidence,  that  the  plaintiff  bad 
debarred  himself  from  asserting  a  right  of 
recovery  by  hl&  own  connivance  at  the  inter- 
course complained  of  between  his  wife  and 
the  defendant.  The  counsel  for  the  appellfint 
did  not  in  the  argument  controvert  the  propo- 
sition that  connivance  on  the  part  of  a  bus- 
band,  when  properly  established,  bars  an 
action  for  crim.  con.,  as  it  does  a  suit  for  a 
divorce,  but  they  insisted  that  connivance  is 
always  a  question  of  fact,  to  be  determined 
exclusively  by  the  Jury,  and  that  the  court 
below  erred  in  refusing  to  permit  the  Jury  to 
pass  upon  the  evidence  as  to  Its  existence  In 
the  present  case.  The  question  whether  the 
plaintiff  in  an  action  like  this  connived  at  the 
misconduct  of  his  wife  Is  primarily  one  of 
fact  for  the  Jury.  It  may  even  be  said  that 
as  the  essence  of  connivance  is  consent  which, 
like  malice  or  good  faith,  constitutes  an  nn- 
seen  motive  of  human  conduct,  it  Is  especially 
a  question  for  the  Jury.  But  the  connivance 
is  not  proven  as  an  independent  fact  It  la 
usually  established  as  a  conclusion  from  a 
line  of  conduct  pursued  by  the  husband  in 
relation  to  his  wife's  intercourse  with  and 
relations  to  the  alleged  paramour.  If,  there- 
fore, the  conduct  of  the  husband  as  estab- 
lished by  undisputed  evidence  or  admitted  in 
his  own  testimony  is  such  that  a  rational 
mind  could  draw  no  other  conclusion  there- 
from than  that  he  had  consented  actively  or 
passively  to  the  conduct  on  the  part  of  his 
wife  and  the  defendant  of  which  he  com- 
plains, the  question  would  become  one  of  law 
for  the  court,  which  in  that  event  would  not 
only  be  Justified  In  taking  the  case  from  the 
Jury,  but  It  would  become  its  duty  to  do  so. 

The  authorities  are  In  substantial  accord 
as  to  the  character  and  degree  of  connivance 
requisite  to  bar  an  action  of  crim.  con.  The 
conduct  of  the  husband  must  be  such,  when 
subjected  to  the  test  of  reasonable  human 
transactions,  as  to  show  an  Intention  to  con- 
nive ;  and  here,  as  elsewhere,  the  presumption 
of  the  law  is  in  favor  of  honesty  and  correct- 
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nees  of  purpose,  but  the  husband,  like  other 
persons,  ia  chargeable  with  an  Intention  to 
produce  the  necessary  and  legitimate  conse- 
quences of  his  own  deliberate  action.  A 
passive  connivance  has  been  held  to  be  as 
effectual  as  an  active  one  to  bar  the  action. 
Lord  Stowell,  in  Morson  v.  Morson,  3  Hagg. 
87,  said:  "The  first  general  and  simple  rule 
la  if  a  man  sees  what  a  reasonable  man  could 
not  see  without  alarm,  if  he  sees  what  a 
reasonable  man  could  not  permit,  he  must  be 
supposed  to  see  and  mean  the  consequences. 
•  •  •  The  presumption  of  the  law  is 
against  connivance,  and,  if  the  facts  can  be 
accounted  for  without  supposition  of  an  inten- 
tion [to  connive],  the  courts  will  incline  to 
that  construction.  •  •  •  However,  though 
to  bar  the  husband  there  must  be  in- 
tention on  his  part,  I  have  no  difficulty  in 
saying  that  mere  passive  connivance  is  as 
much  a  bar  as  active  conspiracy."  In  Dennis 
▼.  Dennis,  68  Conn.  194,  36  AU.  36,  34  L. 
B.  A.  449,  57  Am.  St.  Rep.  95,  it  is  said: 
"Connivance  may  be  the  passive  permitting  of 
the  adultery  or  other  misconduct,  as  well  as 
the  active  procuring  of  the  commission.  If 
the  mind  consents,  there  is  connivance." 
Both  of  the  foregoing  cases  were  cited  and 
relied  on  by  us  in  Barclay  v.  Barclay,  98 
Md.  371,  66  Atl.  806,  where  we  said:  "Con- 
nivance is  said  to  be  the  consent  or  indiffer- 
ence of  the  complainant  to  the  misconduct 
complained  of  as  a  cause  of  divorce.  The  de- 
fense is  in  the  nature  of  an  estoppel,  and  is 
generally  set  up  as  a  defense  to  adultery  only, 
although  the  principle  may  be  applicable  to 
other  causes  for  divorce."  It  has  been  held 
that  a  husband  who  has  not  directly  or  in- 
directly put  opportunities  of  committing 
adultery  in  the  way  of  his  wife  will  not  be 
guilty  of  connivance  for  merely  allowing  her 
to  atlUxe  an  opportunity  for  committing 
adultery  which  she  has  arranged  without  bis 
knowledge  or  participation.  And  he  may  do 
this  for  the  purpose  of  obtaining  evidence 
against  her,  but  he  must  not  make  oppor- 
tanlties  for  her  or  smooth  her  path  to  the 
adulterous  bed.  Wilson  v.  Wilson,  154  Mass. 
194,  28  N.  B.  167,  12  L.  R.  A.  624,  26  Am. 
8t  Rep.  237 ;  Morrison  v.  Morrison,  142  Mass. 
861.  8  N.  D.  59,  56  Am.  Rep.  688;  Bobbins 
T.  Bobbins,  140  Mass.  528,  5  N.  E>.  837,  64 
Am.  Rep.  488. 

Let  08  now  examine  the  facts  of  the  present 
case  in  the  light  of  the  principles  which  we 
have  stated.  The  following  facts  appear 
from  the  uncontradicted  evidence  on  behalf  of 
plaintiff  contained  In  the  record:  In  Janu- 
ary, 1895,  he  was  married;  his  wife  being 
then  about  20  years  of  age.  About  1899, 
8U8i>ecting  her  of  Infidelity  with  a  man  other 
than  the  defendant,  he  followed  her  to  Wash- 
ington, and,  finding  her  at  the  same  theater 
with  the  man,  upbraided  her,  and  told  her 
she  could  go  home  or  where  she  pleased.  She 
returned  to  her  father's  house,  and  remained 
there  for  several  months,  when  her  husband, 
having  concluded  that  her  relations  to  the  i 


man  had  not  been  criminal,  received  her 
back  to  his  house  and  their  marital  relations 
were  fully  restored.  In  February,  1900, 
Kohlhoss,  with  bis  wife,  took  up  his  residence 
at  the  village  of  Derwood,  in  Montgomery 
county,  and  opened  a  small  grocery  store  In 
the  building  in  which  he  resided.  He  also 
conducted  a  huckstering  business,  and  was 
frequently  absent  from  the  store  driving  his 
huckster's  wagon.  His  wife  assisted  him  in 
conducting  the  store,  generally  occupying  a 
position  at  the  desk,  standing  near  the  rear 
end  of  the  storeroom.  Mobley,  the  appellee, 
who  resided  at  the  distance  of  only  one-eighth 
of  a  mile  from  the  store,  began  to  deal  with  it 
when  it  was  first  opened,  and  soon  became  one 
of  its  best  customers,  His  visits  to  the  store 
Increased  in  frequency  to  such  an  extent  that 
for  a  year  or  more  prior  to  September,  1903, 
he  spent  according  to  Kohlhoss'  own  testimony 
"three-fourths  of  his  time"  there.  Kohlhoss, 
when  asked  how  Mobley  occupied  bis  time 
when  at  the  store,  replied:  "He  generally  sat 
near  the  desk.  My  wife  was  at  the  desk. 
He  paid  attention  to  my  wife."  About  the 
1st  of  September,  1903,  Kohlhoss  observed 
certain  conduct  of  bis  wife  and  Mobley  which 
be  says  for  the  first  time  aroused  the  sus- 
picion in  his  mind  that  illicit  relations  ex- 
isted between  them,  and  caused  him  to  watch 
their  movements  more  closely.  On  two  sepa- 
rate evenings  thereafter  he  saw  his  wife 
leave  the  store  about  nightfall  and  go  in  the 
direction  of  a  neighboring  graveyard  and 
remain  for  about  an  hour.  Mobley  followed 
her  each  time  after  an  interval  of  three  or 
four  minutes  and  did  not  return  to  the  store. 
On  another  day,  when  he  heard  bis  wife  and 
Mobley  whispering  to  each  other  in  the  store 
for  four  or  five  minutes,  he  managed  to  get 
near  enough  to  them  to  overhear  part  of  their 
conversation,  which  he  describes  as  follows: 
"He  [Mobley]  was  after  her  why  she  did  not 
come  out  that  night  She  gave  him  some 
excuse  that  she  went  out  and  fell  into  the 
hands  of  some  girls  and  she  could  not  meet 
him."  Early  one  morning  about  the  middle 
of  September,  while  Kohlhoss  and  his  wife 
were  still  In  l>ed,  they  beard  a  rattling  at  the 
store  door  below  them.  He  got  up  to  see 
who  it  was,  and  saw  that  it  was  Mobley,  and 
so  informed  his  wife,  and  then  started  to 
dress  in  order  to  go  down  and  open  the  door ; 
but  his  wife  urged  him  to  return  to  bed  and 
volunteered  to  go  down  for  him,  saying  that 
it  was  not  Mobley  at  the  store  door.  Kohl- 
hoss returned  to  bed  for  a  few  minutes,  until 
his  wife  had  had  time  to  get  downstairs,  and 
then  got  up  and  followed  her  down,  where  he 
found  that  she  and  Mobley  were  in  the  rear 
part  of  the  store  with  the  doors  closed,  and 
from  scuffling  which  he  heard  in  there  he 
suspected  that  they  were  having  carnal  inter- 
course with  each  other.  He  neither  inter- 
rupted them  nor  made  any  outcry,  but  went 
upstairs  and  fruitlessly  endeavored  to  Induce 
his  brother,  who  whs  r  visitor  at  his  house, 
to  go  down  and  enter  the  store  with  him,  as 
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be  said  be  was  afraid  of  Mobley.  That  in- 
terview between  Mrs.  Kohlhoss  and  Mobley  in 
the  store  was  permitted  to  continue  15  or  20 
minutes  without  interruption,  until  Mobley 
voluntarily  went  away,  having  in  the  mean- 
time made  a  purchase  from  the  store.  Kohl- 
boss  neither  during  nor  after  these  occur- 
rences made  any  protest  or  objection  to  his 
wife  in  reference  to  her  conduct  with  Mobley 
or  ber  supposed  relations  to  him,  but  he  went 
to  Washington  and  employed  Bradley's  De- 
tective Agency  to  send  two  men  up  to  Der- 
wood  to  find  some  evidence  of  his  wife's  in- 
fidelity. After  remaining  a  day,  the  men 
told  him  it  was  impossible  to  accomplish 
anything  by  detectives  around  Derwood, 
whereupon  he  sent  them  back  to  Washington, 
and  told  them  not  to  go  any  farther  until 
they  heard  from  him. 

During  the  early  part  of  September  Kohl- 
hoss had  several  times,  while  In  the  store, 
seen  notes  secretly  passed  to  his  wife  from 
Mobley,  and  had  seen  her  after  reading  them 
tear  them  up  and  throw  them  away.  Kohl- 
hoss afterwards  collected  the  fragments  of 
the  notes  and  put  them  together  and  found 
their  contents  to  be  ambiguous,  but  not 
necessarily  incriminating.  On  the  23d  of 
September,  however,  Kohlhoss  recovered  the 
fragments  of  a  note  which  he  had  seen  Mob- 
ley secretly  pass  to  Mrs.  Kohlhoss  In  the 
store,  which,  when  put  together,  read  as 
follows:  "I  am  thinking  of  going  to  the 
city  on  the  milk  train  in  the  morning.  Will 
It  suit  you  to  go?  If  so,  go  on  the  electric 
cars  and  I  will  see  you  at  the  same  time  and 
place  as  the  other  time.  Of  course,  if  it  will 
not  suit,  say  yes,  so  I  will  know  what  to  do." 
On  the  same  day,  after  Kohlhoss  had  got- 
ten possession  of  this  note,  bis  wife  proposed 
to  him  that,  as  he  was  not  feeling  very  well, 
she  would  go  to  Washington  in  his  stead  on 
the  next  day  to  make  purchases  for  the  store. 
He,  instead  of  forbidding  her  to  go  or  warn- 
ing her  of  the  dangers  of  the  course  she  was 
pursuing,  consented  that  she  should  go. 
Having  thus  not  only  consented  to,  but  as- 
sisted in  perfecting,  the  assignation  between 
his  wife  and  Mobley,  he  at  once  notified  Brad- 
ley, the  Washington  detective,  of  the  find- 
ing of  the  note  and  of  his  wife's  intended 
visit  to  Washington  on  the  next  day,  and 
asked  him  to  put  his  men  on  the  lookout  for 
her.  On  the  next  morning  Kohlhoss  took  his 
wife  to  the  train  as  she  started  for  Washing- 
ton to  keep  her  assignation,  purchased  a 
ticket  for  her,  and  kissed  her  good-by,  and 
then  he  went  promptly  by  another  road  to 
Washington  to  await  developments.  With- 
out pursuing  the  details  of  the  evidence  on 
this  subject,  it  Is  sufficient  to  say  that  Mobley 
went  to  Washington  on  the  same  train  as 
Mrs.  Kohlhoss,  and  they  were  followed  by  the 
detective  to  a  bouse  known  as  the  "Cosmo- 
politan Hotel,"  where  they  remained  together 
for  some  time  in  a  private  room.  The  plain- 
tiff further  offered  in  evidence  a  paper  pur- 
porting to  contain  a  written  confession  by 


his  wife  of  having  committed  adultery  with 
Mobley  during  their  interview  at  the  hotel 
and  on  previous  occasions,  not  specified,  at 
Derwood,  and  he  offered  to  also  prove  by 
competent  testimony  that  she  had  signed  the 
alleged  confession  at  the  office  of  her  hus- 
band's attorney  two  or  three  hours  attex  the 
Interview  with  Mobley  at  the  hotel,  but  the 
court  sustained  the  objection  of  the  defend- 
ant to  the  admission  of  the  alleged  confes- 
sion and  the  offered  testimony. 

The  facts  which  we  have  mentioned,  all 
proven  by  uncontradicted  evidence  on  be- 
half of  the  plaintiff,  and  almost  all  of  them 
by  his  own  testimony,  cannot  fall  to  prove  to 
any  reasonable  mind  such  a  course  on  the 
part  of  the  plaintiff,  both  before  and  after 
the  time  at  which  he  states  that  his  sus- 
picions as  to  his  wife's  chastity  were  aroused, 
of  Indifference  to  and  acquiescence  in  the 
habitual  conduct  and  attitude  of  his  wife  and 
Mobley  toward  each  other,  as  not  only  de- 
prived her  of  his  marital  protection,  but  af- 
forded to  their  incipient  amour  full  oppor- 
tunity to  develop  and  mature  Into  her  com- 
plete dishonor.  This  line  of  conduct  on  the 
part  of  the  plaintiff,  who  was  not  a  stranger 
to  his  wife's  weakness  for  other  men.  In  ref- 
erence to  her  liaison  with  Mobley,  which 
was  largely  conducted  under  his  own  eyes, 
amounted  In  our  opinion  to  such  connivance 
as  to  effectually  debar  his  right  of  recovery 
in  this  case.  We  therefore  hold  that  the 
circuit  court  committed  no  error  In  with- 
drawing the  case  from  the  Jury. 

The  view  which  we  have  taken  of  the  effect 
of  the  plaintiff's  own  conduct  upon  his  right 
to  recover  In  this  case  makes  It  unnecessary 
for  us  to  notice  the  ruling  of  the  circuit  court 
upon  the  admissibility  in  evidence  of  the  al- 
leged confession  of  the  wife  further  than  to 
say  that  we  find  no  error  in  that  ruling.  The 
alleged  confession  purports  to  be  a  recital  of 
past  events  made  by  one  not  a  party  to  the 
case,  out  of  the  presence  of  both  plaintiff 
and  defendant,  and  having  no  authority  to 
bind  either  of  them.  The  judgment  appealed 
from  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


PRIMROSE    et   al.   t.    WRIGHT. 

(Court  of  Appeals  of  Maryland.    Nov.  16, 
1905.) 

1.    MOBTOAOES— S.UJE— EbBOB    IN     ObDEB    OF 

Ratification  of  Sale— Effect. 

A  proceeding  for  the  sale  of  mortgaged 
premises  was  instituted  in  the  circuit  court  of 
Q.  county.  The  report  of  sale  was  entitled,  "In 
the  Circuit  Court  for  Q.  County,"  and  was  ad- 
dressed, "To  the  Honorable  Judges  of  Said 
Court."  The  order  of  ratification  of  sale  rati- 
fied "the  sale  •  •  •  within  reported,"  but 
erroneously  recited  that  it  was  passed  by  the 
circuit  court  of  K.  county.  It  was  filed  with 
the  other  papers  in  the  case  in  the  circuit  court 
of  Q.  county.  K.  and  Q.  counties  were  in  the 
same  judicial  circuit.  Held,  that  the  error  in 
the  ordnr  was  a  clerical  one,  and  did  not  affect 
iU  Talidlt7. 
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2l  Bamx— EiQuitt— Ebbobs  in  Obdeb— Aioend- 

KXNT. 

Equity  rulM  51,  62,  codified  in  Code  Pub. 
Oen.  Laws,  art  16,  ||  178,  179,  providing  that 
clerical  miatakes  in  decrees  may  be  corrected 
on  petition  before  the  enrollment  of  the  de- 
crees, and  declaring  that  no  rehearim;  shall 
be  granted  after  the  enrollment  of  the  decree, 
do  not  take  away  from  courts  of  equity  their 
inherent  power  to  correct  mistakes  in  their 
own  proceedings  at  any  time,  and  a  clerical 
error  in  an  order  ratifying  a  sale  under  a  mort- 
gage may  be  corrected  on  petition  of  the  pur- 
chaser, even  after  the  enrol  hnent  of  the  order. 

Appeal  from  Circuit  Court,  Queen  Anne's 
County,  In  Equity;  James  A.  Pearce,  Wm. 
R.   Martin,  and  Edwin   H.   Brown,   Judges. 

Petition  by  Lucie  S.  Primrose  and  others 
against  Margaret  P.  Wright,  in  which  defend- 
ant filed  a  petition.  From  an  order  direct- 
ing the  correction  of  an  order  ratifying  a 
sale  of  mortgaged  property  and  OTerruling 
exceptions  to  the  ratification,  plaintiffs  ap- 
peaL    Affirmed. 

Argned  before  McSHERRT,  C.  J.,  and 
FOWLER.  BRISCOE,  BOYD,  SCHMUCK- 
ER  and  JONES,  JJ. 

Edwin  H.  Brown,  Jr.,  and  John  D.  Urle, 
for  appellants.  Phil.  B.  Hopper,  for  appellee. 

SCHMITCKER,  J.  This  is  an  appeal  from 
an  order  of  the  circuit  court  for  Queen  Anne's 
county  in  equity,  directing  the  correction  of 
a  clerical  error  in  an  order  of  ratification 
of  a  sale  of  mortgaged  property,  and  over* 
ruling  exceptions  filed  to  such  ratification. 
The  mortgage  in  question  was  made  on  Au- 
gust 1, 188S,  by  Thomas  Q.  Primrose  and  wife 
to  Elizabeth  Curry  upon  a  farm  In  Queen 
Anne's  county.  It  contained  a  power  of 
sale  in  the  usual  form  authorizing  Thomas 
Hill,  as  the  mortgagee's  attorney,  to  sell  the 
farm  at  public  sale  in  case  of  default  in  any 
of  the  conditions  of  the  mortgage.  Default 
having  occurred  under  the  mortgage.  Hill,  the 
attorney  therein  named,  instituted  the  pres- 
ent proceeding  on  March  20,  1896,  by  filing 
bis  bond  in  the  circuit  court  for  Queen  Anne^s 
county,  as  required  by  law,  and  also  a  certi- 
fied copy  of  the  mortgage,  and  proceeded  to 
sell  the  farm.  He  first  sold  it,  after  an  ap- 
propriate advertisement,  at  public  sale  for 
$1,470  to  one  James  A.  O.  Tucker,  who  failed 
to  comply  with  the  terms  of  sale,  whereupon 
he  resold  it  at  private  sale  for  $1,550  to  Mrs. 
Margaret  P.  Wright,  and  reported  the  sale 
to  the  said  circuit  court  The  usual  order 
of  ratification  nisi  of  the  sale  was  passed  on 
April  17,  1896,  and  was  published  as  required 
by  law.  No  exceptions  to  the  sale  having 
been  filed,  it  was  finally  ratified  on  July 
23,  1806,  by  an  order  signed  by  Judge  Jos. 
A.  Wlckes.  This  order  is  in  the  usual  form 
and  is  written  upon  the  sheet  of  paper  con- 
taining the  order  nisi,  which  Is  attached  to 
the  report  of  sale,  and  It  In  terms  refers  to 
"the  preceding  order  nisi"  and  the  notice 
given  thereunder  and  the  absence  of  excep- 
tions, and  then  finally  ratifies  "the  sale  of 
>eal  estate  within  rei>orted."    Although  this 


order  was  filed  with  the  other  papers  In  this 
case  in  the  circuit  court  for  Queen  Anne's 
county,  it  erroneously  states  on  its  face  that 
it  was  passed  by  the  circuit  court  for  Kent 
county.  Both  Kent  and  Queen  Anne's  conn- 
ties  are  in  the  Second  Judicial  clrcalt  of  the 
state,  and  Judge  Jos.  A.  Wlckes  was  at  the 
time  of  signing  the  order  an  associate  Judge 
of  that  circuit  The  purchaser  paid  for  the 
farm,  and  the  purchase  money  was  distribut- 
ed by  an  auditor's  account  which  was  finally 
ratified  on  January  30,  1897.  On  March  3, 
1905,  almost  10  years  after  the  final  ratifica- 
tion of  the  sale,  the  appellants,  who  are  the 
children  of  the  mortgagor,  Thomas  Q.  Prim- 
rose, filed  in  the  case  exceptions  to  the  rati- 
fication of  the  sale,  relying  among  other 
things  upon  the  contention  that  the  error  al- 
ready mentioned  by  us  appearing  on  the  face 
of  the  order  finally  ratifying  the  sale  render- 
ed that  order  void  and  of  no  effect  and  that 
there  had  therefore  never  been  any  ratifica- 
tion of  the  sale.  On  March  11,  1905,  Marga- 
ret P.  Wright  the  purchaser  of  the  farm  at 
the  mortgage  sale,  filed  a  petition  in  the  case, 
alleging  that  she  had  only  a  few  days  prior 
thereto  discovered  the  misnomer  of  the  court 
In  the  order  of  final  ratification  of  the  sale 
to  her,  and  asserting  that  it  was  a  mere 
clerical  error,  and  praying  for  its  correction. 
The  circuit  court  having  heard  together  the 
appellants'  exceptions  and  the  petition  for 
the  correction  of  the  error  in  the  order  of  rati- 
fication, was  of  the  opinion  that  the  mis- 
nomer of  the  court  in  the  order  referred  to 
was  a  mere  clerical  error  and  directed  it  to 
be  corrected  In  their  presence,  and  at  the 
some  time  overruled  and  dismissed  the  ex- 
ceptions as  having  been  filed  too  late.  From 
that  order  the  present  appeal  was  taken. 

The  learned  Judges  below,  in  our  opinion, 
correctly  disposed  of  the  case.  The  misno- 
mer of  the  court  in  the  order  of  final  ratifica- 
tion was  obviously  a  mere  clerical  misprision 
which,  under  the  clrcnmstances  in  which  it 
occnrred,  did  not  affect  the  integrity  of  the 
record  or  impair  the  validity  of  the  order. 
All  of  the  other  papers  In  the  proceeding 
showed  distinctly  that  It  had  been  conducted 
in  the  circuit  court  for  Queen  Anne's  county. 
The  report  of  sale  was  correctly  entitled  "In 
the  Circuit  Court  for  Queen  Anne's  County" 
and  was  addressed  "To  the  Honorable 
Judges  of  said  Court"  After  the  filing  of  the 
report  the  properly  entitled  order  of  rati- 
fication nisi  was  Indorsed  thereon,  and  below 
it  upon  the  some  sheet  of  paper,  was  writ- 
ten the  final  order  In  question  which  upon 
its  face  refers  to  both  the  order  nisi  and  re- 
port of  sale  and  professes  to  finally  ratify 
the  sale  to  which  they  refer.  This  court 
has  already  been  called  upon  to  consider  the 
effect  of  a  somewhat  similar  misnomer  in- 
advertently occurring  In  the  course  of  legal 
proceedings.  In  Davis  v.  State,  39  Md.  355, 
a  party  was  Indicted  for  murder  in  the  cir- 
cuit court  for  Carroll  county,  and  moved  his 
case  to  Washington  county,  where  it  was 
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tried.  The  transcript  of  the  record  sent  from 
the  former  to  the  latter  county  stated  by  mis- 
take that  the  grand  jurors  who  found  the 
presentment  were  "good  and  lawful  men  of 
Baltimore  county."  All  of  the  other  pro- 
ceedings in  the  case  prior  and  subsequent 
were  recorded  as  'of  Carroll  county.  After 
the  traverser  had  been  tried,  convicted,  and 
sentenced  to  be  hung,  bis  counsel  filed  a  pe- 
tition praying  that  the  case  might  be  re- 
moved as  upon  writ  of  error  to  this  court, 
assigning  as  one  of  bis  grounds  the  defect 
in  the  record  in  setting  forth  that  the  grand 
jurors  were  of  Baltimore,  instead  of  Carroll, 
county.  This  court  held  that  the  error  was 
a  mere  clerical  misprision  which  did  not  af- 
fect the  validity  of  the  proceedings  or  the 
verity  of  the  record.  Furthermore,  In  the 
present  case  the  circuit  court  bad  the  In- 
herent power  aa  a  court  of  equity  to  correct 
the  mistake  upon  the  petition  of  the  appel- 
lee, even  after  the  enrollment  of  the  decree. 
The  general  rule  undoubtedly  is  that,  after 
the  enrollmoit  of  a  decree  in  chancery.  In 
the  absence  of  fraud,  surprise,  or  Irregularity 
In  its  procurance,  a  substantial  error  in  it 
will  not  be  corrected  or  a  rehearing  of  the 
case  granted  upon  a  mere  petition  such  as 
was  filed  by  the  appellants  in  this  case;  a 
bill  of  review  or  an  original  bill  for  fraud 
being  the  appropriate  form  of  proceeding  in 
such  casea  Pfeltz  v.  Pfeltz,  1  Md.  Ch.  455 ; 
Burch  V.  Scott,  1  0111  &  J.  393 ;  Tomlinson  t. 
McKaig,  S  0111,  279;  Thruston  v.  Devecmon, 
30  Md.  217;  Krone  v.  Llnvllle,  31  Md.  146; 
Pfeaff  V.  Jones,  60  Md.  269 ;  Rice  v.  Donald, 
97  Md.  396,  55  Atl.  620;  equity  rules  51  and 
52,  codified  as  sections  178  and  179  of  article 
16  of  the  Code  of  Public  General  Law&  It 
has,  however,  been  several  times  held  by 
this  court,  following  the  settled  practice  in 
that  respect,  that  a  court  of  equity  has 
power,  upon  mere  petition  or  motion,  to  cor- 
rect a  manifest  clerical  error  in  a  decree, 
even  after  its  enrollment  In  Lovejoy  v. 
Irelan,  19  Md.  56,  which  was  afiSrmed  in 
Williams  T.  Banks,  19  Md.  528,  this  court, 
having  decided  that  an  appeal  which  Is  re- 
ported in  17  Md.  625,  should  be  dismissed, 
passed  a  decree  for  that  purpose  at  the 
June  t«rm,  1860.  At  the  June  term,  1862,  the 
appellee's  solicitor,  having  just  prior  thereto 
discovered  that  the  decree  passed  in  1860  on 
Its  face  dismissed  the  bill.  Instead  of  dis- 


missing the  appeal,  made  a  motion  to  have 
the  error  corrected.  The  court,  after  stating 
in  Its  opinion  the  practice  in  such  cases  and 
the  authority  for  it,  granted  the  motion  and 
directed  the  clerk  to  bring  the  original  de- 
cree and  the  enrollment  thereof  and  correct 
It  in  their  presence. 

It  was  contended  in  argument  by  the  ap- 
pellant that  the  fifty-first  and  fifty-second 
equity  rules,  which  were  adopted  since  the 
decision  of  Lovejoy  r.  Irelan,  prohibit  grant- 
ing a  rehearing  of  a  case  or  correcting  an 
error  in  a  decree  upon  petition  filed  after  the 
enrollment  of  the  decree;  but  we  have  not 
construed  those  rules  as  Intended  to  take 
away  from  courts  of  equity  their  Inherent 
power  to  correct  mistakes  in  their  own  pro- 
ceedings at  any  time  In  the  exercise  of  a 
sound  discretion.  In  Straus  v.  Rost,  67  Md. 
479,  10  Ati.  74,  which  was  decided  In  1887 
long  after  the  adoption  of  the  rules  in  ques- 
tion, there  was  an  application  by  petition  to 
correct  an  error  in  an  order  of  final  rati- 
fication of  an  auditor's  account  which  bad 
been  passed  several  years  before  the  filing 
of  the  petition.  This  court  affirmed  an  order 
granting  the  application,  saying  In  its  opin- 
ion, through  the  late  Judge  Miller:  "The 
genera]  rule  of  practice  that  a  decree  or  de- 
cretal order  after  enrollment  can  be  revised 
or  annulled  only  by  a  bill  of  review  w  by  an 
original  bill  for  fraud  Is  well  settled.  Thrus- 
ton V.  Devecmon,  30  Md.  210;  Downed  T. 
Prlel,  57  Md.  531;  United  Lines  Tel.  Co.  v. 
Stevens,  67  Md.  156,  8  AtL  908.  But  there 
are  certain  well-defined  exceptions  to  this 
general  rule,  which  are  equally  well  estab- 
lished, where  the  procedure  may  be  by  peti- 
tion. These  are  In  cases  not  beard  on  their 
merits  and  in  which  it  \a  alleged  that  the 
decree  was  entered  by  mistake  or  surprise 
or  under  such  circumstances  as  shall  satisfy 
the  court  In  the  exercise  of  a  sound  discre- 
tion that  the  enrollment  ought  to  be  dis- 
charged and  the  decree  set  aside.  Herbert  v. 
Rowles,  80  Md.  278;  Bank  ▼.  Eccleston,  48 
Md.  155 ;  Pfeaff  v.  Jones,  60  Md.  204 ;  Gechter 
v.  Oechter,  51  Md.  187 ;  Patterson  v.  Preston, 
61  Md.  190;  Downes  v.  Friel,  67  Md.  533." 

The  circuit  court  had  in  onr  opinion  au- 
thority to  pass  the  order  appealed  from  upon 
the  petition  of  the  appellee,  and  we  will 
affirm  It. 

Order  appealed  from  affirmed,  with  costs. 
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STODDARD  t.  CROCKER. 

(Sapreme  Jndlcial  Court  of  Maine.    Mot.  16, 
1905.) 

L  WABEHOusncAir — Lien  fob  Storaqe — Sals 
lo  Enforce  Saios — Statutes. 

April  10,  1902,  the  plaintiff  deposited  with 
the  defendant,  a  public  warehouseman,  a 
quantity  of  household  goods.  Storage  being  un- 
paid, the  defendant  on  May  28,  1904,  filed  bis 
petition  in  the  municipal  court  of  Portland  for 
process  of  sale,  under  the  provisions  of  chapter 
91,  {{  ^S-66,  Rev.  St  1883,  which  are  the  same 
provisions  contained  in  chapter  93,  {§  67-75, 
Kev.  St  1903.  The  defendant  obtained  the 
order  and  sold  the  goods. 
2.  Same. 

Chapter  804  of  the  laws  of  1897,  re-enacted 
in  Revision  1903,  c.  S3,  §  10,  added  a  new  sec- 
tion to  chapter  31,  Rev.  St  1883,  relating  to 
wareboosemen,  by  which  a  public  warehouse- 
man, having  goods  in  store  for  one  year  after  the 
expiration  of  the  time  for  which  the  charges 
had  been  paid,  was  authorized  to  sell  the  goods 
subject  to  the  conditions  named  therein. 
8.  Samb— Validity. 

B«U,  that  this  provision  is  the  exclusive 
and  only  one  under  which  the  goods  could  have 
been  lerally  sold,  and  that  the  proceedings  under 
the  statute  (Rev.  St  1883,  c.  91,  fS  48-^0)  were 
nnauthorixed  and  the  aale  illegal 
(Official.) 

Report  from  Superior  Court,  Cumberland 
County,  at  Law. 

Action  by  Mary  Stoddard  against  Charles 
H.  Crocker.  Case  reported,  and  Judgment 
for  plalntlfl. 

Trover  for  tbe  conversion  of  a  quantily 
of  liousehold  goods  deposited  with  the  de- 
fendant for  storage.  The  storage  being  un- 
paid, tbe  defendant,  by  virtue  of  process 
Issued  by  the  municipal  court  of  Portland, 
sold  these  goods  for  the  purpose  of  enfor- 
cing bis  storage  lien  thereon  as  a  warehouse- 
man. After  the  evidence  was  closed  the  par- 
ties agreed  that  the  case  should  be  reported 
to  the  law  court  for  determination,  with 
the  stipulation  that,  "If  decision  Is  for  the 
plaintiff,  damages  to  be  assessed  at  $100." 

Argued  before  EMERZ,  WHITEHOCSB, 
STROUT,  SAVAOB,  POWERS,  and  PEA- 
BODZ,  JJ. 

Dennis  A.  Meaher,  for  plaintiff.  George 
H.  Allan,  for  defendant 

STROUT,  J.  Defendant  on  April  10,  1902, 
was  a  public  warehouseman,  as  defined  by 
Rev.  St  1883.  c  31,  S  8.  On  that  day 
John  P.  Stoddard,  husband  of  plaintiff,  de- 
posited with  defendant  a  quantity  of  house- 
hold goods  for  storage.  They  were  deposited 
in  tbe  husband's  name,  with  the  consent  of 
plaintiCT;  but  defendant  had  no  knowledge 
that  plalntlCF  was  the  owner.  Consequently 
defendant  was  Justified  In  dealing  with  them 
as  tbe  property  of  John  P.  Stoddard.  Plain- 
tiff and  her  husband  shortly  thereafter  left 
the  state,  and  resided  In  Massachusetts 
awhile,  and  then  went  to  St  Andrews,  New 
Brunswick,  and  did  not  return  to  this  state 
tUl  the  last  week  in  September,  1904.  No 
storage  had  been  paid.  Meantime  the  goods 
«2A^16 


remained  in  defendant's  warehouse  until  the 
8th  day  of  August,  1904,  when  they  were 
sold  under  process  Issued  from  the  municipal 
court  of  Portland,  upon  petition  therefor  by 
tbe  defendant  filed  May  28, 1904.  This  proceed- 
ing for  sale  was  taken  under  the  provisions 
of  chapter  91,  sections  48  and  66,  Rev. 
St  1883,  wlilch  are  the  same  provisions  as 
are  contained  In  Rev.  St  1903,  c.  93,  S8  67 
and  75. 

As  warehouseman,  defendant  bad  a  lien 
at  common  law  upon  tbe  goods  for  storage ; 
but,  in  the  absence  of  a  statute,  he  bad 
no  right  to  sell  them,  but  only  a  right 
to  hold  them  till  tbe  charges  were  paid. 
Jones  on  Liens,  {  976 ;  Mulliner  v.  Florence. 
3  Q.  B.  Dlv.  489 ;  Jones  v.  Pearle,  1  Strange, 
556. 

The  statute  as  to  warehousemen  (chapter 
31,  Rev.  St  1883)  made  no  provision  for 
sale.  But  chapter  91  of  the  same  Revision 
did  provide  for  a  sale  in  a  variety  of  cases 
when  the  claimant  had  a  lien,  and  that 
statute  was  broad  enough  to  include  a  ware- 
houseman's Hen  upon  goods  in  storage. 

Chapter  304  of  the  Laws  of  1897,  re- 
enacted  in  Revision  1903,  c.  83.  |  10.  added 
a  new  section  to  chapter  81,  Rev.  St  1883, 
by  which  a  public  warehouseman  having 
goods  in  store  for  one  year  after  the  ex- 
piration of  the  time  for  which  the  charges 
had  been  paid  was  authorized  to  sell  tbe 
goods,  subject  to  the  conditions  named 
therein. 

This  provision  applies  only  to  the  lien 
of  a  warehouseman.  Other  liens  fall  under 
the  general  statute.  Chapter  91,  Rev.  St 
1883;  chapter  98,  Rev.   St  1903. 

The  question  arises  whether  this  special 
provision  for  this  class  of  Hens  Is  a  sub- 
stitution for  the  general  provision  as  to 
Hens  and  is  the  exclusive  remedy  by  way 
of  sale,  or  whether  It  is  merely  cumulative, 
affording  a  double  remedy  at  the  option  of 
the  warehouseman. 

Under  the  general  statute  the  process  may 
be  commenced  at  any  time,  when  anything 
is  due  for  storage.  Under  this  it  cannot 
be  commenced  tUI  after  one  year  of  unpaid 
cbarges. 

Under  the  general  statute,  if  tbe  owner 
is  a  resident  of  the  state,  the  petition  may 
be  filed  and  notice  served  14  days  before 
court,  and.  if  owner  is  unknown,  6r  not  a 
resident  of  the  state,  the  court  may  order 
"reasonable  notice  of  at  least  fourteen  days" 
by  personal  service,  "or  by  publication  in 
a  newspaper  or  both  as  the  court  directs"; 
but  it  is  not  required  that  the  newspaper 
shall  be  pubHshed  in  the  city  or  town  where 
the  warehouse  is,  or  even  In  the  county. 
In  the  statute  of  1897  the  notice,  where 
no  address  of  tbe  depositor  has  l)een  given, 
must  be  given  by  publication,  30  days  before 
the  time  of  sale,  in  a  newspaper  published 
In  the  city  or  town  where  the  warehouse 
is;  If  no  such  paper,  then  in  one  published 
in  tbe  county.    Tbe  notice  must  contain  a 
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brief  description  of  the  property,  with  snch 
marks  thereon  as  may  serve  to  identify  it 
if  it  had  such  marks,  and  give  the  name 
of  the  i)er8on  depositing  the  articles  and 
of  the  owner,  if  known,  and  specify  the 
time  after  said  30  days  and  the  place  of 
sale,  wlilch  must  be  in  the  city  or  town 
wtiere  the  merchandise  is.  In  that  statute 
a  demand  by  "registered  letter  directed  to 
the  person  who  shall  have  deposited  such 
goods"  was  necessary,  if  the  depositor's  ad- 
dress had  been  left  with  the  warehouseman, 
and  the  30  days'  notice  was  to  be  given 
after  such  demand;  but,  if  the  address  had 
not  been  given,  the  demand  was  dispensed 
with.  In  this  case  Mr.  Stoddard  said  he 
left  his  address  with  defendant's  bookkeeper, 
but  she  emphatically  denied  it  No  similar 
provision  is  contained  in  the  general  statute 
relating   to   liens. 

It  is  said  in  United  States  v.  Glaflin, 
97  U.  S.  552,  24  L.  Ed.  10S2,  1085,  that 
it  iB  "necessary  to  the  Impllcatton  of  a  re- 
peal [of  a  prior  statute]  that  the  objects 
of  the  two  statutes  are  the  same,  in  the 
absence  of  any  repealing  clause."  Here  the 
object  of  the  statute  of  1897  was  to  afford 
a  right  of  sale  of  the  warehoused  goods 
for  nonpayment  of  storage,  but  the  rights 
of  the  depositor  were  much  more  carefully 
guarded  than  in  the  other  general  statute. 
Presumably  knowing  the  existing  statute, 
the  Legislature  deemed  it  wise  to  make  this 
new  provision  applicable  only  to  warehouse- 
men, and  must  have  intended  that  it  should 
be  tiie  exclusive  method  of  obtaining  a  sale 
of  the  goods.  Otherwise  there  was  no  oc- 
casion for  its  passage.  If  the  two  remedies 
are  to  coexist  that  provided  for  in  the  act 
of  1897  would  probably  never  be  used,  as 
It  requires  more  of  the  warehouseman  than 
the  general  statute.  It  made  the  right  of 
sale  absolutely  dependent  upon  the  conditions 
named  in  the  act,  and  so  negatived  any 
right  of  sale  in  any  other  method.  The  two 
provisions  are  repugnant  to   each  other. 

The  Inference  is  irresistible  that  the  Legis- 
lature Intended  to  repeal  the  general  and 
prior  statute,  so  far  as  it  applied  to  ware- 
housemen, and  substitute  in  its  place  the 
method  prescribed  in  the  act  of  1897.  Bas- 
sett  T.  Carleton,  32  Me.  653,  54  Am.  Dec. 
606;    Sudbury  Meadows  v.  Middlesex  Canal, 

23  Pick.  47;  Starbird  v.  Brown,  84  Me.  240, 

24  Atl.  824. 

It  follows  that  the  proceedings  in  the 
municipal  court  to  obtain  an  order  of  sale 
were  unauthorized,  and  do  not  conclude  the 
plaintiff.  The  sale  by  defendant  of  the  goods 
was  a  conversion,  even  if  no  demand  had 
been  made  by  the  plaiqtiff,  as  there  was. 

The  plaintiff,  as  owner,  may  maintain  the 
action,  notwithstanding  the  deposit  was  made 
in  her  husband's  name. 

The  parties  have  agreed  that,  if  Judgment 
is  for  plaintiff,  the  damages  are  to  be  as- 
sessed at  $100. 

Judgment  for  plaintiff  for  $100  and  inter- 
est from  the  date  of  the  writ 


PRATT  St  al.  t.  JOHNSON. 

(Supreme  Jadicial  Court  of  Maine.    Nor.  14, 
1905.) 

Satxs  —  Action  fob  Fbiok  —  DErxHSES  — 
Bbeach  of  Wasrantt. 

The  defendant  executed  and  delivered  to 
the  plaintiffs  his  two  promissory  notes  for 
goods  sold  and  delivered  to  him  by  the  plain- 
tiffs, and  on  the  same  date  the  plaintiffs  gave 
the  defendant  a  written  warranty  and  guaranty 
in  relation  to  the  same  goods.  Held  that,  in 
an  action  on  these  notes  by  the  plaintiffs,  any 
breach  of  the  warranty  and  suaranty  by   the 

Elaintiffs  to  the  detriment  of  the  defendant  can 
e  shown  in  defease. 

[Ed.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  |  1215.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court 
Piscataquis  County. 

Action  by  Walter  I.  Pratt  and  others 
against  William  A.  Johnson.  Judgment  for 
plaintiffs,  and  defendant  excepts.  Exer- 
tions sustained. 

Assumpsit  on  two  promissory  notes,  each 
of  the  amount  of  $22.13,  each  dated  August 
7, 1903,  payable  in  two  and  four  months  from 
date,  respectively,  signed  by  defendant  under 
name  of  Johnson  &  Co.,  and  payable  to  plain- 
tiffs. 

The  action  was  heard  by  the  presiding 
Justice,  with  the  right  of  exception.  Plea, 
the  general  issue. 

.  On  the  4tb  day  of  August  190S,  the  plain- 
tiffs, by  their  agent  F.  T.  Reed,  entered  in- 
to a  contract  of  sale  with  the  defendant  by 
which  contract  the  plaintiffs  agreed  to  sell 
and  the  defendant  under  the  name  of  John- 
son &  Co.,  agreed  to  buy  certain  toilet  ar- 
tidesi,  amounting  to  $94.60,  from  which 
amount  a  freight  allowance  of  $6  was  made. 
This  contract  was  signed  in  duplicate,  and 
each  party  retained  a  copy. 

The  contract  contained  the  terms  Of  sale, 
certain  exchange  agreements,  a  memoran- 
dum of  items  of  the  goods  sold,  and  the  price. 

There  was  also  a  written  warranty  on  each 
package  of  the  goods. 

On  the  7th  day  of  August  1903,  the  goods 
were  shipped  by  the  plaintlfCs  to  the  de- 
fendant and  these  notes  were  given  by  the 
defendant,  dated  as  August  7,  1903. 

At  the  trial  the  defendant  claimed  that 
the  agreement  and  warranty  were  a  part 
of  the  consideration  of  the  notes,  and  that 
the  whole  transaction  constituted  one  con- 
tract, and  that  there  had  been  a  breach 
thereof  by  the  plaintiffs,  and  that  the  defend- 
ant was  not  liable  on  the  notes  and  should 
be  allowed  to  set  up  this  breach  in  defense 
of  this  action. 

The  plaintiffs,  on  the  other  hand,  contend- 
ed that  there  was  no  breach,  and  that  said 
notes  and  agreement  were  Independent  and 
collateral,  and  that  said  agreement  could 
not  be  construed  with  said  notes  as  a  part 
of  one  and  the  same  transaction,  as  claimed 
by  the  defendant  and  the  breach  of  said 
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agreement  and  trarranty  could  not  be  set  up 
In  defense. 

The  presiding  Justice  held  that  said  agree- 
ment and  warranty  were  independent  and 
collateral  to  said  notes,  and  could  not  be  con- 
stmed  with  said  notes  as  a  part  of  one  and 
the  same  transaction,  and  upon  that  ground 
gave  Judgment  for  the  plaintiffs.  Thereupon 
the  defendant  excepted. 

Argued  before  WISWBLL,  C.  J.,  and 
BMBBT.  WHITEHOUSB,  STBOUT,  SAV- 
AOB,  and  PEABODT.  JJ. 

George  W.  Howe,  for  plaintiffs.  M.  L. 
Dnrgln,.  Hndson  &  Hudson,  and  Wm.  A. 
Johnson,  for  defendant 

STROUT,  J.  August  4.  1903.  plaintiffs 
and  defendant  made  a  written  contract 
by  which  plaintiffs  were  to  sell  and  defend- 
ant to  purchase  certain  toUet  articles  at 
specified  prices.  August  7,  1903,  the  goods 
were  8hlp];>ed  by  plaintiffs,  and  the  notes  In 
suit  bearing  the  same  date  were  given  by  de- 
fendant to  plaintiffs  for  the  purchase  price. 
On  the  same  date  plaintiffs  gave  defendant 
a  written  guaranty  and  warranty  in  relation 
to  the  same  goods.  At  the  trial  defendant 
claimed  a  breach  of  the  guaranty  and  war- 
ranty, and  proposed  to  show  It  in  defense, 
bat  the  court  ruled  that  the  guaranty  and 
warranty  were  independent  and  collateral  to 
the  notes  and  could  not  be  construed  with  the 
notes,  and  upon  that  ground  gave  Judgment 
for  tiie  plaintiffs.  Defendant  excepted  to 
this  mling. 

The  exceptions  must  be  sustained.  The 
warranty  and  guaranty  related  to  the  goods 
for  which  the  notes  were  given,  bore  the 
same  date  as  the  notes,  and  must  be  regarded 
as  In  part  consideration  for  the  notes.  Any 
breach  thereof  by  the  plaintiffs  to  the  detri- 
ment of  the  defendant  may  be  shown  in  de- 
fense to  a  salt  ui)on  the  notes  by  the  original 
pajree.  This  is  not  a  case  of  an  independent 
warranty  as  to  another  and  different  trans- 
action, bat  relates  to  the  particular  goods 
for  which  the  notes  were  given.  The  de- 
fendant had  the  opticm  to  sue  upon  the  war- 
ranty, or,  to  avoid  circuity  of  action,  to  set 
op  a  breach  thereof  in  defense  to  this  suit 
He  elected  the  latter  course,  and  should  have 
been  allowed  to  make  the  defense.  Such 
Is  the  settled  rule  in  this  state.  Herbert  ▼. 
Ford.  29  Me.  546;  Morse  t.  Moore,  83  Me. 
473,  22  Atl.  862,  13  L.  R.  A.  224,  28  Am.  St 
R«p.  783;  American  Oas  ft  Ventilating  Ma- 
chine Go.  T.  Wood,  90  Me.  516.  88  Atl.  548. 
48  L.  B.  A.  449;  Hatbom  v.  Wheelwright 
99  Me.  351,  59  Atl.  517. 

Exceptions  sustained 

ODBIBBBLAND  &  W.  ELECTRIC  RX.  CO. 

V.  THOMPSON. 
(Court  of  Appeals  of  Maryland.    Nov.  23, 1905.) 

CABBIEK»— IRJTTBIES    TO     PASSBROEBB— STREET 

Rahaoaos   —   NsouoKNCB  —   Pboxiuatb 
CAmn. 

Plaintiff  was  injured  by  coming  in  contact 
with  a  pole  located  near  the  side  of  a  street 


car  on  which  he  was  riding.  When  the  ear 
started  plaintiff  was  on  the  step  of  tlte  rear 
platform  facing  the  car,  with  his  hands  on  the 
bars  and  his  bucket  on  his  left  arm,  with  his 
hand  throtigh  the  bail,  pushing  against  his 
brother,  who  was  on  the  platform.  The  pole 
was  located  136  feet  from  where  the  car  stop- 
ped to  permit  plaintiff  to  board  the  same,  and 
while  the  car  was  running  this  distance  plain- 
tiff was  prednded  from  getting  further  ap  onto 
the  platform  by  other  passengers  who  preceded 
him.  Held,  that  defendant's  alleged  failare  to 
afford  plaintiff  a  reasonable  opportunity  to  get 
in  a  place  of  safety  on  the  car  before  starting 
it  was  not  the  proximate  cause  of  his  Injury. 

Appeal  from  Circuit  Court  Allegany 
County;  Robert  R.  Henderson,  Judge. 

Action  by  Harry  Thompson,  by  Catherine 
Thompson,  his  next  friend,  against  the 
Cumberland  &  Westemport  Electric  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE,  PEAROE, 
SCHMUCKER,  and  JONES,  JJ. 

Benjamin  A.  Richmond,  for  appellant 
Arch.  A.  Young,  for  appellee. 

JONES,  J.  The  appellant  In  this  case  is  a 
corporation  owning  and  operating  an  electric 
railroad  between  the  towns  of  Lonaconlng  and 
Frostburg,  In  Allegany  county,  this  state, 
and  was  sued  by  the  appellee  In  the  court 
below  for  damages  for  injuries  sustained  by 
the  latter  as  the  result  of  an  accident  which 
occurred  while  the  appellee  was  a  passenger 
on  one  of  the  cars  of  the  at)pellant  corpora- 
tion. The  narr  in  the  case  alleges  that  about 
the  1st  day  of  December,  1904,  the  appellee, 
"together  with  several  other  persons,  was 
waiting  to  board  one  of  the  cars  of  the" 
appellant  "at  a  point  near  Ocean  Mines, 
•  *  •  and  that,  when  said  car  arrived  at 
said  point  it  was  stopped  by  the  motorman, 
an  agent"  of  the  appellant  "for  the  purpose 
of  allowing"  the  appellee  "and  the  other  per- 
sons there  to  board  said  car;  that  the  motor- 
man  on  said  car  motioned"  the  appellee  "to 
cross  over  the  track  and  board  said  car  on 
the  opposite  side  from  which  he  had  been 
standing  waiting;  that  a  number  of  passen- 
gers were  entering  said  car;  and  that"  the  ap- 
pellee, "while  using  due  care  and  caution,  and 
without  any  negligence  on  his  part  was  get- 
ting on  said  car,  and  while  he  was  in  the  act 
of  going  up  the  steps  of  said  car,  and  before 
he  had  succeeded  In  entering  said  car,  the 
agents  and  servants  of  the"  appellant  "then 
and  there  running  and  operating  said  car, 
negligently  and  wrongfully  started  said  car 
before"  the  appellee  "had  reached  a  safe 
position  on  said  car,  by  reason  of  which  said 
negligence,  and  improper  starting  of  said  car 
by  said  agents  and  servants  the"  appellee 
"was  caught  between  the  said  car  and'a  pole 
which  was  standing  dangerously  near  to  and 
alongside  of  the  track  of  the  appellant,  and 
the  appellee  "was  violently  and  with  great 
force  squeezed  between  said  car  and  pole 
and   thrown   to   the  ground,   by  reason  of 
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which"  be  sustained  serious  Injuries  which 
the  narr  describes.  The  issues  to  be  tried 
in  the  caBe  were  presented  by  the  plea  of 
not  guilty.  At  the  trial  the  plaiutilT  (appel- 
lee here),  upon  the  conclusion  of  the  testi- 
mony, offered  six  prayers,  the  first  and  sixth 
of  which  were  modified  by  the  court  and 
granted;  the  second  was  rejected;  the  third 
conceded;  the  fourth  abandoned;  and  the 
fifth  was  granted  as  presented.  The  defend- 
ant (appellant  here)  offered  eight  prayers, 
the  first,  second,  third,  and  fourth  of  which 
were  rejected,  and  the  others  granted.  The 
result  of  this  action  of  the  trial  court  upon 
the  prayers  was  a  verdict  and  judgment 
against  the  appellant  The  questions  aris- 
ing upon  this  appeal  are  presented  by  the 
api>ellant's  exception  to  such  action. 

The  main  contention  here  has  been  as  to 
the  propriety  of  the  rejection  of  the  appel- 
lant's first,  -second,  third,  and  fourth  prayers, 
the  granting  of  any  of  which  would  have  de- 
feated a  recovery  by  the  appellee.  The  first 
of  these  affirmed  that  the  plaintiff  had  "offer- 
ed no  evidence  In  this  case  legally  sufficient 
to  entitle  him  to  recover."  The  others  denied 
the  right  of  the  plaintiff  to  recover,  because 
his  own  negligence  had  produced,  or  con- 
curred with  that  of  the  defendant  so  aB  to 
directly  contribute  to  producing,  the  accident 
which  caused  his  injuries.  A  statement  of 
the  evidence,  as  brief  as  may  be,  upon  which 
the  parties  based  their  respective  prayers 
will  be  necessary.  That,  as  disclosed  by  the 
record,  shows  that  the  appellee  Is  a  young 
man  about  19  years  of  age  and  by  occu- 
pation a  miner.  In  going  to  and  from  his 
work  he  used  the  railroad  of  the  appellant. 
On  the  day  of  the  accident  by  which  he  was 
Injured,  he.  In  company  with  bis  brother 
and  a  boy  by  the  name  of  McLuckle,  both 
younger  than  himself,  started  for  his  home 
from  his  place  of  employment  and  went  to 
the  railroad  to  board  a  car.  With  his  broth- 
er and  McLuckle  he  waited  for  a  car,  and 
as  one  approached  the  conductor  or  motor- 
man  motioned  to  them  to  cross  to  the  opposite 
side  from  which  they  were  standing.  The 
three  accordingly  crossed  the  track  in  front 
of  the  approaching  car,  which,  in  the  mean- 
time, continuing  to  move  on,  they  found  them- 
selves, when  it  stopped,  near  to  the  rear 
platform,  and  they  boarded  the  car  at  that 
end.  The  car  could  be  boarded  from  either 
end  and  from  either  side.  At  the  same  time 
that  they  started  to  board  the  car  a  man, 
a  woman,  and  a  girl,  who  had  also  been 
waiting  for  the  car,  were  getting  onto  the 
same  by  way  of  the  rear  platform,  but  from 
the  opposite  side.  In  starting  to  board  the 
car  McLuckle,  of  the  three  boys,  was  ahead 
and  got  upon  the  platform.  The  appellee's 
brother  followed  next,  and  also  reached  the 
platform  Jnst  in  the  doorway  leading  there- 
to. These  two  baited  there  and  did  not 
press  on  to  get  inside  of  the  car,  as  they 
testified.  In  order  to  give  the  persons  getting 
on  from  the  opposite  side  opportunity  to  pass 


into  the  car  ahead.  The  appellee,  following 
after  his  brother,  got  upon  the  steps  lead- 
ing up  to  the  platform — he  could  not  make  it 
clear  whether  it  was  the  first  or  second  step, 
nor  whether  there  was  another  step  before 
reaching  the  platform  besides  the  one  upon 
which  he  was  standing — and  while  he  was 
standing  upon  the  steps  the  car  was  started. 
It  proceeded  136  feet,  when  the  appellee  came 
Into  collision  with  a  pole  erected  near  the 
railway  track  and  was  injured.  It  appears 
from  appellee's  testimony  that  at  the  time 
he  and  his  companions  got  to  their  respective 
positions  upon  the  platform  and  steps  of  the 
car  the  woman  and  girl  had  passed  into  the 
car  and  the  man  with  them  was  going  In  the 
door  from  the  platform.  An  Italian  was 
upon  the  platform  at  or  near  the  doorway 
leading  from  the  platform  into  the  car.  The 
appellee's  witnesses  also  testified  the  car 
was  stopped  about  a  half  a  minute;  and  that 
when  It  "came  to  this  pole  it  could  not  have 
been  going  full  force." 

We  will  not  stop  to  discuss  the  questiou 
whether  or  not  it  appears  that  the  appellee 
was  afforded  reasonable  opportunity  to  get  in 
safety  upon  the  car  before  it  was  started,  as 
has  been  mentioned,  nor  to  refer  further  to 
evidence  bearing  upon  it  to  determine  wheth- 
er or  not  there  was  evidence  of  negligence  In 
that  regard.  The  starting  of  the  car  without 
affording  this  reasonable  opportunity  is  the 
only  negligence  that  la  alleged  or  attempted 
to  be  shown  or  Is  suggested  as  being  the 
cause  of  the  accident  to  the  appellee.  In 
Benedick  v.  Potts,  88  Md.  52-54,  40  AtL  1067. 
41  L.  R.  A.  478,  this  court,  through  the  present 
chief  justice  said:  "It  Is  a  perfectly  well- 
settled  principle  that  to  entitle  a  plaintiff  to 
recover  in  an  action  of  this  kind  he  must 
show  not  only  that  he  has  sustained  an  in- 
jury, but  that  the  defendant  has  been  guilty 
of  some  negligence  which  produced  that  par- 
ticular Injury.  The  negligence  alleged  and 
the  Injury  sued  for  must  bear  the  relation  of 
cause  and  effect  The  concurrence  of  both 
and  nexus  between  them  must  exist  to  con- 
stitute a  cause  of  action."  With  the  principle 
here  referred  to  In  view,  the  present  Inquiry 
may  be  resolved  into  this,  if  the  appellant's 
servants  started  the  car  upon  the  occasion 
here  In  question  before  the  appellee  had  a 
reasonable  opportunity  to  reach  a  safer  place 
thereon  than  the  one  be  occupied  at  the  time 
of  such  starting,  and  in  so  doing  were  negli- 
gent, was  that  the  negligence  that  produced 
the  accident  which  caused  the  appellee's  In- 
juries? It  is  clear  that  the  evidence  adduced 
by  the  appellee  affords  no  direct  proof  that 
the  accident  in  question  resulted  from  such 
negligence,  and  It  would  seem  to  be  equally 
clear  that  by  no  rational  Inference  therefrom 
can  such  accident  be  attributed  thereto.  The 
appellee's  proof  shows  that  by  measurement 
the  pole  that  he  collided  with  was,  when  the 
car  was  passing  it  between  seven  and  eight 
Inches  away  from  the  side  of  the  ear.  The  only 
description  given  of  the  manner  of  the  ac- 
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cident  appears  in  the  testimony  of  the  appel- 
lee; and  what  be  said  was  this,  after  having 
testified  aa  to  the  boarding  of  the  car  by  his. 
brother  and  McLu<dde:  "Then  they  got  on, 
I  Just  reached  op  and  was  taking  hold  and 
that  car  was  started,  and  I  conld  not  get 
In  for  my  brother  and  the  others  In  front  of 
me.  McLuckle  was  In  front.  I  was  waiting 
on  the  crowd  to  push  In.  I  had  a  bucket 
on  my  left  arm.  The  bucket  struck  first,  my 
head  next,  and  I  don't  remember  anytJdng 
more."  Then  upon  cross-examination  be  said: 
"The  pole  hit  my  body.  I  was  squeezed  between 
the  car."  He  was  asked  on  cross-examination 
If  there  was  "not  plenty  of  chance,  standing 
there  on  that  step,  to  stand  in  so  that  yoo 
woold  not  hit  anything,"  and  answered,  "I 
was  In  far  enough,  but  my  bucket  struck  and 
dragged  me  back  to  the  pole;  My  backet 
struck  the  pole."  It  was  not  so  testified  in 
terms,  but  It  appears  from  the  evidence  of 
the  appellee,  that  when  he  got  upon  the  step 
of  the  car  he  was  facing  towards  the  car, 
with  his  back  to  the  side  of  the  track  upon 
which  the  pole  stood,  and  with  his  right  side 
towards  or  in  the  direction  of  the  pole,  with 
his  bucket  <mi  his  left  arm.  The  evidence 
showed  that  he  was  struck  by  the  pole  on  the 
back  of  the  head  to  the  left  As  the  doctor, 
who  attended  him,  described  it:  "Posterior 
asiiect,  left-hand  side."  As  to  his  situation 
when  the  car  started  the  appellee  testified:  "Q. 
You  got  upon  the  step?  A.  Yes,  sir.  Q.  You 
had  a  bucket  In  your  hand?  A.  On  my  arm. 
Q.  You  bad  your  hand  through?  A.  Yes.  Q. 
Yon  were  on  the  step?  A.  With  one  foot.  I 
was  trying  to  get  to  the  next  step  above." 
He  farther  said  on  cross-examination  that  he 
had  his  "hands  on  the  bars";  that  he  was 
pnsblng  against  his  brother  tiTing  to  get  in 
the  car.  When  examined  in  chief  he  said: 
"I  tried  to  get  up  on  the  car  fully.  When  I 
bad  the  holt  I  tried  to  push  in.  The  bucket 
being  on  my  left  arm  it  palled  me  back."  It 
appears,  then,  from  the  appellee's  own  testi- 
mony that  when  the  car  started  he  was  on 
tbe  step  of  the  rear  platform  of  the  car,  fa- 
cing towards  the  car,  with  his  bands  on  the 
bars,  bis  backet  on  his  left  arm  with  his  hand 
throogh,  poshing  against  his  brother  who 
was  upon  tbe  platform.  By  no  possibility  in 
tliat  situation  could  either  bis  body  or  his 
backet  have  come  in  contact,  as  the  car  pro- 
ceeded, with  a  pole  ovelb  seven  inches  away 
from  the  side  of  tbe  car.  To  bring  him  into 
collision  with  the  pole  something  must  have 
occurred  to  disturb  or  change  tbe  situation 
between  the  time  tbe  car  started  and  the  con- 
tact with  the  pole.  There  is  in  this  proof, 
as  has  been  said,  no  direct  evidence  that  the 
position  of  the  appellee,  as  he  described  it, 
was  changed  or  affected  by  the  starting  of  the 
car;  and  tbe  testimony  alluded  to,  unqualified 
as  it  is.  affords  no  rational  Inference  that  the 
starting  of  tbe  car  changed  his  position  from 
one  of  safety  upon  the  step  to  one  which 
would  telns  him  Into  the  collision  that  la- 
jnred  him.    Tbe  evidence  also  shows  there 


was  no  other  act  on  the  part  of  the  servants 
of  the  appellant,  as  tbe  car  traversed  the  136 
feet  to  the  place  of  the  pole,  that  conld  have 
such  effect  We  think  the  appellant's  first 
prayer  should  have  been  granted.  This  con- 
clusion makes  It  unnecessary  to  discuss  any 
others  that  were  the  subject  of  the  appellant's 
exception.  Allusion  has  been  made  to  the 
fact  that  one  of  the  appellee's  prayers  bad 
been  conceded.  This  conceded  prayer  related 
only  to  tbe  burden  of  proof  upon  the  plaintiff, 
la  not  inconsistent  with,  and  does  not  em- 
barrass, the  ruling  here  upon  the  first  prayer 
of  the  appellant 

It  follows  from  what  has  been  said  that 
the  Judgment  below  must  be  reversed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant, without  awarding  a  new  trial. 


PHILADELPHIA,  B.  ft  W.  B.  CO.  r. 

ALLEN. 

(Coart  vt  Appeals  of  Maryland.   Nor.  16, 
1905.) 

1.  Cabbiebs— Oasbiagk  of  Passkroebs— Db- 
OBKE  or  Cabe  REqniBxn  bt  Cabbieb. 

The  de^ee  of  care  a  carrier  owes  to  its 
passengers  is  the  exercise  of  the  attnost  care 
which  liaman  foresight  can  exercise,  tboagh  it 
Is  not  an  insurer  of  the  safety  of  the  passengers. 
[E3d.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {§  1087-1106.] 

2.  Baiob— Breach  of  Cabbibb's  DTrrr— Cause 
OF  Action. 

The  breach  of  dutv  by  a  carrier  to  its 
passengers  constitutes  toe  caase  of  action  for 
an  injurv  to  a  passenger  resulting  therefrom, 
and  the  facts  evidencing  the  breach  are  not  the 
breach,  but  merely  the  facts  which  prove  that 
a  breach  has  occurred. 

3.  PtEAniWO— AiLEOAIIOH    OF  PACTS— StTFFI- 
OIEROT. 

A  declaration  which  sets  forth  the  facta 
constituting  the  cause  of  action,  without  de- 
tailing the  circumstances  constituting  the  evi- 
dence of  them,  is  sufficient. 

[Eld.  Note. — For  cases  in  point,  see  vol.  89, 
Cent  Dig.  Pleading,  g  31.] 

4.  Cabbiebs— IKJUBT  TO  Passekoe»— Dbcla- 

BATION. 

A  declaration,  in  an  action  against  a  car- 
rier for  injuries  to  a  passenger,  which  alleges 
that  the  carrier  "negligently  and  nnsklUfully 
conducted  itself  In  carrying  plaintiff  and  In 
managing  the  said  railroad  and  the  car  and 
train  in  which  plaintiff  was  a  passenger,"  and 
that  he  was  thereby  Injured,  sufficiently  speci- 
fies the  particulars  of  the  carrier's  negligence, 
at  common  law  and  under  Code  Pub.  Gen.  Laws 
1004,  art.  76,  f  24,  subsec.  36,  giving  a  form 
for  a  declaration  in  an  action  for  injuries  re- 
ceived by  a  passenger,  and  declaring  that  the 
same  may  be  changed  to  adapt  it  to  other 
cases  by  "changing  the  allegation  as  to  the 
cause  of  the  accident." 

Appeal  from  Circuit  Court,  Talbot  County : 
James  A.  Fearce  and  Wm.  R.  Martin,  Judges. 

Action  by  Robert  J.  Allen  against  the 
Philadelphia,  Baltimore  &  Washington  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Tbe  following  la  tbe  declaration  in  the 
action: 
"State  of  Maryland,  Cedl  County— to  wit: 
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Robert  3.  Allen,  by  his  attorney,  Albert 
Ck>n8table,  aues  the  Philadelphia,  Baltimore 
ft  Washington  Railroad  CJompany,  tor  that 
the  defendant  Is  a  corporation  possessing 
and  operating  a  railroad  from  between 
Brldgeville  and  Seaford,  and  was  a  carrier 
of  passengers  from  said  Bridgevllle  to  said 
Seaford  for  reward  to  the  defendant;  and 
the  plaintiff  became  and  was  received  by 
the  defendant  as  a  passenger,  to  be  by  it  safe- 
ly and  securely  carried  upon  said  railroad 
on  a  Journey  from  said  Brldgeville  to  said 
Seaford,  for  reward  to  the  defendant.  Yet 
the  defendant  did  not  safely  and  securely 
carry  the  plaintiff  upon  said  railroad  on 
said  journey,  and  so  negligently  and  unskill- 
fuUy  conducted  Itself  in  carrying  the  plain- 
tiff upon  said  railroad  on  said  Journey,  and 
In  managing  the  said  railroad  and  the  car 
and  train  in  which  the  plaintiff  was  a  passen- 
ger upon  the  said  railroad  on  the  said  Jour- 
ney as  aforesaid,  that  the  plaintiff,  while 
In  the  exercise  of  due  care  upon  his  part, 
was  thereby  thrown  down  and  wounded  and 
injured,  and  incurred  loss  of  time  and  ex- 
pense in  and  about  the  care  of  his  wounds 
and  injuries.  And  the  plaintiff  claims  twen- 
ty thousand  dollars.  Ai^irt  Constable^ 
PlaintiTs  Attorney." 

Argued  before  McSHBRRT,  O.  J.,  and 
FOWLER,  BRISCOE,  BOTD,  SCHMUCK- 
ER,  and  JONES,  JJ. 

L.  Marshall  Haines,  for  appellant  Albot 
Constable,  Jr.,  for  appellee. 

McSHERRT,  C.  J.  The  only  question 
which  is  before  the  court  for  decision  on 
this  record  arises  on  the  plaintiff's  demurrer 
to  the  defendant's  third  plea.  The  plea  is 
undoubtedly  bad  and  the  demurrer  to  it  was 
proporly  sustained ;  but  the  contention  of  the  i 
defendant,  the  appellant  here,  is  that  as  the 
demurrer  mounted  up  to  the  first  error  in 
the  pleadings,  and  as  the  declaration  is  in- 
suCQcient,  because  indefinite  and  vague,  the 
trial  court  should  have  looked  back  to  the 
declaration  and  should  have  held  it  bad,  in- 
stead of  striking  down  the  third  plea.  So 
the  ultimate  and  single  Inquiry  presented  is 
this:    Is  the  declaration  sufficient  in  law? 

The  declaration  is  brief,  and  will  be  found 
set  forth  above.  The  suit  is  between  a  pas- 
senger and  a  carrier  to  recover  damages  for 
a  personal  injury  sustained  by  the  former 
in  consequence  of  the  alleged  negligence  of 
the  latter  whilst  transporting  the  plaintiff 
over  its  railroad.  The  objection  to  the  dec- 
laration is  that  it  falls  to  specify  the  particu- 
lars wherein  the  negligence  of  the  railroad 
company  consisted,  and  was  therefore  too 
uncertain  to  apprise  the  defendant  of  the 
precise  act  of  negligence  upon  which  the 
plaintiff  relied  to  sustain  a  recovery.  This 
objection  is  more  of  an  academic  than  a 
practical  one  in  this  case;  l>ecause,  had  the 
declaration  been  so  vague  as  not  to  inform 
the  defendant  of  the  facts  constituting  the 
cause  of  action,  the  defendant  would  have 


surely  demurred  directly  to  it.  Instead  of  in- 
terposing several  pleas,  and  would  not  have 
gone  into  a  trial  lasting  five  days  before  a  Jury 
.on  the  Issues  of  fact  Joined  on  fliose  pleas, 
and  would  not  have  delayed  until  reaching 
this  court  l>efore  questioning  the  sufilciency 
of  the  narr,  on  the  ground  of  the  insufficiency 
of  its  averments.  It  seems  a  little  singular 
that  the  company,  after  contesting  a  case  ou 
its  merits  through  all  of  its  stages,  and  until 
the  rendition  of  the  verdict  against  it  and 
the  entry  of  the  Judgment  thereon,  should 
fall  to  discover  until  the  trial  had  ended  and 
the  record  was  in  this  court  what  neglect 
of  duty  it  was  charged  with.  There  Is  no 
pretense  that  by  reason  of  the  vagueness 
of  the  narr's  allegations  the  company  was 
deprived  of  an  opportunity  to  presoit  any 
defense  it  might  have  had ;  and  it  is  not  even 
suggested  that,  if  a  new  trial  were  awarded 
and  the  narr  were  amended  so  as  to  set 
forth  more  specifically  the  cause  of  the  in- 
jury, the  railroad  company  would  be  any 
more  definitely  apprised  of  the  facts  relied 
on  to  sustain  a  recovery  than  it  was  when 
it  filed  its  pleas,  or  that  it  would  be,  in  con- 
sequence of  such  an  amendment,  better  pre- 
pared to  sliape  its  defense.  The  question 
before  us  is,  therefore,  not  a  practical  one; 
but,  as  it  is  raised,  it  must  be  disposed  of. 
As  we  have  said,  this  is  a  case  between*  a 
passenger  and  a  carrier  of  passengers  to  re- 
cover damages  for  an  injury  sustained  by 
the  passenger  in  consequence  of  the  n^il- 
gence  of  the  carrier  during  the  period  the 
above-named  contractual  relation  existed  be- 
tween them.  The  degree  of  care  required 
by  such  a  carrier  and  the  precise  duty  wlilch 
it  owes  to  such  a  passenger  is  clearly  defined 
In  the  law.  The  carrier  owes  to  the  passen- 
ger the  exercise  of  the  utmost  care  and  dili- 
gence which  human  foresight  can  use,  though 
not  an  insurer  of  the  safety  of  the  passenger. 
Balto.  City  Pas.  Ry.  Go.  v.  Nugent,  86  Md. 
349,  38  AtL  779.  38  L.  R.  A  161.  A  breach 
of  tliat  duty  is  negligence,  and.  If  any  in- 
Jury  results  therefrom  and  is  the  consequence 
thereof,  an  action  will  lie  at  the  suit  of  the  per- 
son thus  injured.  It  is  the  breach  of  the  duty 
which  is  owed  that  constitutes  the  cause  of 
action.  The  particular  circumstances  which 
evidence  that  breach  are  not  the  breach  it- 
self, but  are  merely  the  facts  wlilch  prove 
that  a  breach  of  the  duty  that  was  owed  had 
occurred.  Now,  in  the  structure  of  plead- 
ings, even  in  their  strictest  forms,  before 
the  introduction  of  modern  simplified  sys- 
tems, it  was  a  most  important  principle  of 
the  law  of  pleading  that  although  any  par- 
ticular fact  might  be  the  gist  of  a  party's 
case,  and  though  the  statement  of  It  was 
indispensable,  still  in  alleging  the  fact  It 
was  unnecessary  to  state  such  circumstances 
as  merely  tended  to  prove  the  truth  of  the 
fact  alleged.  The  dry  allegation  of  the  fact, 
without  detailing  a  variety  of  minute  circum- 
stances which  conatltated  the  evidence  of  it, 
was  sufBdoit    1  Chitty's  PI.  (8th  Am.  Ed.) 
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mar.  page  225.  And  tlila  doctrine  obtains 
to-day  when  mnch  of  tbe  verbiage  and  nearly 
all  of  tbe  tecbnlcal  precision  once  required 
In  pleadings  bare  been  dropped  and  aban- 
doned. As  only  tbe  facts  constituting  tbe 
cause  of  action  need  be  stated,  It  is  a  car- 
dinal rule  that  tbey  must  be  averred  or  set 
forth  with  certainty,  by  which  term  Is  signi- 
fied a  clear  and  distinct  statement  of  them, 
so  that  tbey  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  Jury  who  are 
to  ascertain  tbe  truth  of  the  allegations,  and 
by  the  conrt  who  are  to  give  Judgment  1 
Chltty's  Pi.  (8th  Am.  Ed.)  mar.  page  288. 
Let  us  now  see  whether  the  declaration 
we  are  dealing  with  complies  with  these  req- 
uisites. It  states  that  the  plaintift  was  a 
passenger  between  certain  named  points  on 
tbe  railroad  of  the  defendant  company ;  that 
the  company  nndertook  to  carry  the  plaln- 
tur  safely  and  securely  from  one  of  those 
points  to  the  other;  that  the  company  "so 
negligently  and  unsklllfuUy  conducted  itself 
In  carrying  the  plaintiff  and  In  managing 
the  said  railroad  and  the  car  and  train  in. 
which  the  plaintiff  was  a  passenger  •  •  • 
that  the  plalntiir  •  •  •  was  thereby 
thrown  down  and  woonded  and  injnred," 
etc  Here,  then.  Is  a  distinct  statement 
of  the  dnty  owed  by  the  carrier  to  the 
passenger,  and  a  like  averment  of  the  breach 
of  that  duty  in  the  negligent  and  unsldll- 
fnl  management  of  the  railroad,  the  car.  and 
the  train,  whereby  the  plaintiff  was  thrown 
down  and  Injured.  The  dry  allegation  of 
fact  is  that  the  company  negligently  managed 
its  railroad  and  train  and  car;  but  the  evi- 
dentiary facts  proving  or  tending  to  prove 
that  n^llgence  are  not  set  forth,  and  there 
was  no  occasion  to  aver  them.  The  asserted 
negligence,  and  not  the  facts  which  proved 
the  negligence,  constltnted  the  cause  of  ac- 
tion. N^llgence  may  be  made  manifest  by 
a  variety  of  circumstances ;  but,  whatever  tbe 
evidentiary  drcnmstances  may  be,  the  thing 
they  prove,  if  tbey  have  probative  value  at 
alt,  is  negligence,  and  negligence  In  respect  of 
some  designated  act  of  commission  or  omis- 
sion is  the  thing  to  be  proved,  and  therefore 
the  thing  to  be  alleged  in  the  pleading.  In 
this  instance  it  was  alleged  to  be  the  negli- 
gence of  the  company  in  managing  Ita  rail- 
road and  the  car  and  train  In  which  the 
plaintiff  was  a  passenger,  and  that  this  aver- 
ment sufficiently  apprised  the  defendant  of 
tbe  charge  it  was  required  to  answer  is  ap- 
parent from  the  circumstances  that  It  en- 
tered the  plea  of  not  guilty  and  proceeded  to 
trial  thereon,  instead  of  challenging  the  dec- 
laration by  a  demurrer  on  tbe  ground  of 
vagneness  and  uncertainty.  An  averment 
that  tiie  cause  of  the  Injury  was  the  negli- 
gence of  the  company  in  managing  its  rail- 
road and  tbe  car  and  train  in  which  the 
plaintiff  was  a  passengw  Is  a  definite  state- 
ment of  the  fact  upon  which  tbe  plaintiff 
relied  to  sustain  a  recovery,  and  did  not  need 
to  be  amplified  by  a  recital  of  other  facts. 


which,  if  established,  merely  proved  that 
there  bad  been  negligence  In  the  management 
of  tbe  railroad  and  train  and  car  in  which 
the  plaintiff  was  a  passenger. 

But,  apart  from  the  aforegoing  considera- 
tions, there  are  precedents  for  the  form  of 
the  declaration  used  in  tbis  case.  In  Bullen 
&  Leake,  Precedents  of  Pleading,  284,  a  very 
similar  declaration  will  be  found.  The  aver- 
ments there  made  are  that  tbe  carriers  "so 
negligently  and  unsklUfully  conducted  them- 
selves in  carrying  the  plaintiff  upon  said 
railway  on  the  Journey  aforesaid,  and  in 
managing  the  said  railway  and  the  carriage 
and  train  in  which  the  plaintiff  was  a  pas- 
senger upon  the  said  railway,  »  •  •  that 
the  plaintiff  was  thereby  wounded  and  in- 
jured," etc.  That  form  is  supported  by,  or 
at  least  a  similar  one  was  followed  in,  the 
case  of  Curtis  v.  Drlnkwater,  2  B.  &  Ad.  189 ; 
and  the  case  of  Brlen  v.  Bennett,  8  C.  ft  P. 
724.  See,  also,  substantially  the  same  form 
In  2  Chltty's  PI.  (8tb  Am.  Ed.)  mar.  page  650. 
In  article  76,  (  24,  snbsec^  88,  Code  Pub.  Gen. 
Laws  1904,  the  form  given  for  a  case  like 
this  contains  the  averment  that  "by  reason 
of  the  insufficiency  of  an  axle  of  the  car  in 
which  he  was  riding  tbe  plaintiff  was  hurt," 
and  the  same  subsection  declares:  "This 
form  may  be  varied  so  as  to  adapt  It  to  many 
cases,  by  merely  changing  the  allegation  as 
to  the  cause  of  tbe  accident"  The  declara- 
tion in  the  case  at  bar  conforms  to  the  re- 
quiranents  of  the  Code,  since  it  distinctly 
alleges  that  "the  cause  of  the  accident"  was 
the  defendant's  negligence  "in  managing  its 
railroad,  and  the  car  and  train  in  which  the 
plaintiff  was  a  passenger." 

The  court  below  committed  no  error  in 
not  declaring  tbe  declaration  bad,  and  the 
Jndgment  appealed  against  will  be  affirmed. 
It  Is  accordingly  so  ordered. 

Judgment  affirmed,  with  costs  above  and 
below. 


GALLAGHER   v.   MARTIN. 

(Court  of  Appeals  of  Maryland.    Nov.  16, 
1905.) 

1.  Wnxs— Leoaoies— ADEiornoN. 

Where  testatrix,  after  bequeathing  a  legacy, 
during  her  lifetime  paid  the  amount  thereof 
to  the  legatee  in  full  aatiBfactlon  of  the  legacy, 
the  legacy  was  thereby  adeemed. 

2.  KxECUTOBS— Accounts— Vacation. 

Where,  notwithstanding  the  ademption  of 
a  legacy  by  payment  to  the  legatee  during  the 
testatrix's  lifetime,  the  register  stated  and  pass- 
ed an  account  ex  parte  for  the  executor  in  the 
orphans'  court  in  such  form  as  to  show  that  the 
legacy  was  distributable  to  the  legatee,  it  was 
the  duty  of  such  court,  on  the  executor's  ap- 
plication, to  set  aside  tiie  account  after  proof 
of  such  facts;  and  an  order  dismissing  the  pe- 
tition, after  answer  in  denial  by  the  legatee, 
without  hearing  or  submission  on  the  pleadings, 
was  error. 
8.  SAins— Orphans'  Coubt— JtTBiBDioriON. 

Under  Code  Pub.  Gen.  Laws,  art  08,  }  234. 
providing  that  the  probate  court  shall  have  full 
power  to  settie  the  accounts  of  executors  awl 
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administrators,  superintend  the  distribution  o{ 
estates,  and  secure  the  rights  of  orphans  and 
legatees,  such  court  has  power  to  hear  and  de- 
termine the  question  of  the  ademption  of  a 
legacy  because  of  the  alleged  payment  thereof 
by  the  testatrix  in  her  lifetime. 

Appeal  from  Orphans'  Ck>urt,  Allegany 
County;  Millard  F.  Darla  and  Wm.  A.  Bra- 
shears,  Judges. 

Suit  by  Thomas  B.  Gallagher,  as  executor 
of  the  last  will  of  Mary  Navln,  deceased,  to 
set  aside  an  account  stated  by  blm  as  execu- 
tor and  a  distribution  thereunder.  In  which 
Bridget  Martin  filed  an  answer.  From  an 
order  dismissing  the  petition,  the  executor  ap- 
peals.   Reversed. 

Argued  before  McSHERRT,  C.  J.,  and  FOW- 
LER, BRISCOE,  BOYD,  PAGE,  PEARCB, 
SCHMUCKER,  and  JONES,  JJ. 

Taylor  ft  Morrison,  for  appellant  Wm.  H. 
Cole  and  J.  W.  S.  Cochrane,  for  appellee. 

SCHMUCKER,  J.  This  is  an  appeal  from 
an  order  of  the  orphans'  court  of  Allegany 
county  passed  In  a  proceeding  founded  on  a 
petition  filed  by  the  appellant,  Thomas  E. 
Gallagher,  as  executor  of  the  last  will  of 
Maiy  Navln,  deceased.  The  substantial  facts 
alleged  in  the  petition  are  as  follows :  Mary 
Nayln,  after  baring  made  her  will,  by  which 
she  gave  a  legacy  of  |200  to  the  appellee, 
Bridget  Martin,  had,  during  her  lifetime,  on 
May  1,  190S,  through  the  hands  of  the  peti- 
tioner as  her  agent,  paid  to  the  said  Bridget 
Martin  $200  in  cash  In  full  satisfaction,  ex- 
tinguishment, and  discharge  of  the  legacy, 
and  such  payment  was  at  that  time  under- 
stood by  all  parties  to  the  transaction  to 
have  been  made  for  that  purpose.  Shortly 
thereafter  Mary  Navin  died,  and  her  will 
was  duly  admitted  to  probate,  and  letters 
testamentary  on  her  estate  issued  to  the  ap- 
pellant In  July,  1904,  the  appellant  went  to 
the  register  of  wills  of  Allegany  county  to 
have  a  testamentary  account  stated.  He 
mentioned  to  the  register  the  fact  of  the  pay- 
ment of  the  $200  to  Bridget  Martin  during 
the  lifetime  of  the  testatrix,  and  the  circum- 
stances under  which  it  was  made.  The  reg- 
ister thereupon  proceeded  to  state  the  account 
in  such  form  as  to  show  a  distribution  to  be 
made  by  the  appellant  as  executor,  to  Bridg- 
et Martin,  of  the  $200  legacy  which  had  been 
paid  to  her  In  the  lifetime  of  the  testatrix 
In  the  manner  already  mentioned.  The  ap- 
pellant who  Is  a  clergyman  and  unfamiliar 
with  the  steps  required  by  the  law  to  be  taken 
in  such  cases,  supposed  the  account  wbich 
had  l)een  thus  stated  for  him  by  the  register 
to  be  correct  and  passed  it  ex  parte  in  the 
orphans'  court  After  he  had  passed  the  ac- 
count Bridget  Martin  sued  blm  In  the  circuit 
court  for  .\Ilegany  county  to  recover  the 
legacy  of  $200  as  appearing  to  be  due  her 
from  him  as  executor  upon  the  face  of  the 
account  The  prayer  to  the  petition  was  that 
the  accoimt  be  set  aside  and  a  distribution 
of  the  personal  estate  of  the  testatrix  in  his 


hands  be  made,  under  the  supervision  of  the 
orphans'  court  on  a  day  tp  be  by  it  named 
after  due  notice  to  all  parties  interested.  In 
conformity  with  the  provisions  of  section  143 
(now  section  142)  of  article  93  of  the  Code 
of  Public  General  Laws.  On  the  filing  of  this 
petition,  the  orphans'  court  passed  an  order, 
as  prayed  for,  setting  aside  the  account  there- 
tofore passed,  and  appointing  a  day  for  the 
distribution  of  the  estate  under  the  court's 
direction.  Bridget  Martin  then  filed  an  an- 
swer to  the  apellant's  petition,  admitting 
the  making  of  the  legacy  to  her  by  the  will  of 
Mary  Navln,  but  denying,  somewhat  evasive- 
ly, the  alleged  payment  to  her  of  $200  In 
satisfaction  thereof  In  the  lifetime  of  tiie 
testatrix.  The  answer  also  admitted  the  In- 
stitution of  the  suit  In  the  circuit  court 
against  the  appellant,  as  executor,  for  the  re- 
covery of  the  legacy.  The  orphans'  court 
thereupon,  without  bearing  any  tratimony 
upon  the  issue  made  by  the  petition  and  an- 
swer, and  without  the  case  having  been  sub- 
mitted to  it  so  far  as  the  record  shows,  by 
the  parties  upon  the  pleadings,  passed  an- 
other order,  revising  Its  former  order,  by 
whldi  the  account  had  been  set  aside,  and 
dismissing  the  executor's  petition.  From 
this  last  order  the  present  appeal  was  taken. 

It  is  clear  that  the  order  appealed  from 
was  improperly  passed.  If  the  allegations  of 
the  petition  filed  by  the  appellant  as  executor 
were  true,  they  presented  a  plain  case  of 
the  ademption  of  the  legacy  made  to  Bridget 
Martin,  and  It  was  error  on  the  part  of  the 
orphans'  court  to  permit  the  passing  of  the 
account  by  which  the  legacy  was  treated  as 
distributable  to  her  by  the  executor.  Had 
those  allegations  been  substantiated  by  com- 
petent testimony  to  the  satisfaction  of  the 
orphans'  court  It  would  have  been  its  duty 
to  set  aside  the  account  and  direct  the  dis- 
tribution of  the  estate,  as  it  did  by  the  pre- 
vious order,  passed  on  the  executor's  peti- 
tion. The  court  therefore,  before  passing 
any  such  order  as  the  one  appealed  from, 
should  have  set  the  case  for  hearing,  and. 
afforded  the  appellant  an  opportunity  to  offer 
evidence  in  support  of  the  allegations  of 
his  petition. 

It  was  within  the  power  of  the  orphans' 
court  to  entertain  and  determine  the  question 
of  the  ademption  of  this  legacy  in  the  man- 
ner set  forth  In  the  petition.  In  Pole  v. 
Simmons,  46  Md.  249,  we  held  that  the  or- 
phans' court  had  power  to  determine,  on  a 
petition  filed  for  that  purpose,  whether  cer- 
tain sums  of  money,  paid  by  a  testatrix  dur- 
ing her  lifetime  to  legatees  who  were  directed 
by  her  will  to  be  charged  with  interest  on 
any  advancements  made  by  her  to  them,  were 
intended  to  be  advancements  or  absolute 
gifts ;  and  that  the  conrt  having  Jurisdiction 
of  the  question,  had  tbe  right  to  hear  and 
receive  evidence  in  relation  to  it  In  that 
case  we  said,  speaking  of  the  power  conferred 
on  the  orphans'  court  by  section  230  (now 
section  234)  of  article  93  of  the  Code  of  Pub- 
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lie  General  Laws:  "We  tbink  It  clear  the 
orphans'  court  bad  Jurisdiction  of  tbe  matter 
presented  by  the  petition,  tor  it  would  be 
impossible  to  superintend  distribution  of  tbe 
estate  without  the  authority  to  determine 
what  waa  to  be  distributed,  and  this  neces- 
sarily InTolves  the  questions  as  to  what  are 
assets,  and  where  there  is  a  will,  and  who 
are  the  legatees,  and  what  is  given  them  by 
the  will."  Similar  views  as  to  the  extent  of 
the  powers  of  that  court  in  reference  to  tbe 
accounts  of  executors  and  tbe  distribution  of 
estates  of  deceased  persons  have  been  ex- 
pressed by  us  In  Alexander  v.  Leakln,  72  Md. 
202,  19  Atl.  532;  Macgill  v.  Hyatt,  80  Md. 
256,  30  Atl.  710 ;  Hoffman  v.  Hoffman,  88  Md. 
60,  40  AtL  712. 

The  order  appealed  from  must  therefore  be 
reversed,  and  the  case  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 

Order  reversed,  with  costs,  and  case  re- 
manded for  further  proceedings  in  accordance 
with  thia  opinion. 


KBNNBWE5G   v.  AliLBGANT   OOUNTT 
GOM'RS. 

(Court  of  Appeals  of  Maryland.    Nov.  10, 
1905.J 

1.  CoNSTiTnnoNAL  Law— I/Kqislativk  Pow- 

KB— SCOFB. 

The  General  Assembly,  bavins  all  leelsla- 
tive  power,  except  as  limited  by  the  federal  and 
state  Constitutluis,  has  power  to  enact  a  pri- 
mary pleotion  law,  unless  deprived  therof  by  the 
Constitntion. 

2.  Blectiors— PsniABT  Buonons-STATinxa 
— Vauditt. 

Const,  art  3,  §  42,  providing  that  the 
General  Assembly  shall  pass  laws  for  the  pres- 
ervation of  tbe  purity  of  elections,  does  not 
confer  legislative  power,  bat  is  a  mandate  to 
execute  a  power  existing  indei>endeutly  there- 
of, and  does  not  deprive  the  Liegislature  of  the 
power  to  pass  a  primary  election  law. 
a  Samk. 

Acta  1904,  p.  870,  c  608.  providing  for  the 
holding  of  primary  elections  in  a  certain  county 
for  the  nomination  of  candidates  for  public 
office.  Is  not,  by  reason  of  section  112  (page 
875),  requiring  candidates  for  nomination  to 
pay  a  fee  to  be  used  ezclosively  in  defraying 
tbe  expenses  of  holding  the  election,  void  be- 
cause undertaking  to  add  a  property  qualifica- 
tion for  holding  pnblic  office  not  contained  in 
tbe  Constitution ;  the  imposition  of  the  fee  not 
being  the  imposition  of  a  property  qnallficatimi 
on  tae  candidates. 

4.  CoNBTiTUTioNAi,  Law— PowEBB  or  IiEaia- 

lATDBE. 

The  law  is  not  void,  as  contrary  to  pnblic 
wMej,  because  public  ji>olicv,  without  having 
Its  foundation  in  the  (institution,  cannot  re- 
xtraln  the  legislative  authority  of  the  General 
Assembly. 

5.  Same— Equai,  Protection  of  Laws. 

Tbe  law  does  not,  by  reason  of  section  105, 
which  provides  that  the  candidates  nominated 
by  the  two  political  parties  tiaving  tbe  highest 
votes  cast  for  the  highest  state  office  at  the  last 
gnneral  election  shall  be  nominated  by  direct 
vote,  and  the  party  casting  the  highest  number 
of  votes  shall  hold  its  primary  on  tbe  first 
Saturday  of  September,  and  the  party  casting 
tbe  next  highest  number  of  votes  shall  hold  its 
primary  on  the  first  day  of  registration  pre- 
scribed by  law,  deny  to  one  political  party  the 


equal  protection  of  tbe  law,  in  violation  of  tbe 
fourteenth  amendment  to  the  federal  Constitu- 
tion, because  a  poiitical  party  has  no  Inherent 
right  to  insist  that  all  parties  shall  hold  their 
primaries  on  the  same  day,  and  both  parties 
are  treated  alike. 

6.  EleCTIOMS— CONBTITUTIONAI,     PBOVIBIOHS. 

The  law  is  not  invalid  by  reason  of  section 
111  (page  875),  whereby  tbe  nomination  of  the 
candidates  of  the  minority  party  may,  by  a 
dishonest  administration  of  the  law,  be  post- 
poned until  a  day  or  two  before  election,  and 
the  candidates  thereby  excluded  from  ttie  official 
ballot 

7.  Constitution  At  Law— Equal  Pbotectiow 
OF  Laws. 

The  General  Assembly  has  the  power  to  pass 
a  law  regulating  the  primaries  of  the  numeric- 
ally stronger  parties  only,  and  excluding  from 
Its  provisions  the  smaller  parties. 

8.  Counties— Expenses— Pbimabt    E<lxction 
— iJtvT  OF  Tax  by  Countt  CoionssiONEBS. 

Acta  1904,  p.  870,  c.  508,  f  105,  requires 
the  l)oard  of  election  supervisors  to  provide,  for 
the  primary  elections  provided  for  in  the  act, 
the  voting  booths,  ballot  boxes,  stationery,  etc., 
as  used  tor  general  elections.  Section  109,  p. 
872,  declares  that  the  ballot  boxes  used  at  the 
primaries  shall  be  provided  by  the  board  of  elec- 
tion supervisors  and  shall  be  delivered  to  the 
primary  election  board  at  the  same  time  as  the 
other  paraphernalia  provided  for.  Code  Pub. 
Gen.  tkws  1004,  art  83,  {|  2,  6,  provide  that 
the  necessary  expenses  Incurreid  by  the  super- 
visors shall  be  paid  by  the  connt;^  commission- 
ers. Held,  that  the  county  commissioners  must 
levy  a  tax  to  pay  the  indebtedness  incurred  by 
the  supervisors  in  holding  primaries. 

9.  Equity— JuBisDioTioN. 

Under  Code  Pub.  Gen.  Laws  1904,  art  16, 
{  102,  providing  that  oonrts  of  equity  shall  not 
give  relief  in  any  cause  wherein  the  original 
debt  does  not  amount  to  $20,  a  court  of  equity 
has  no  jurisdiction  of  a  suit  praying  for  an  in- 
junction to  restrain  the  collection  of  a  tax 
amounting  to  about  66  cents. 

10.  Injunction  —  Gbounds   of   Relief— In- 
JXTRY  Already  Sustained. 

Equity  will  not  grant  an  injunction  to  re- 
strain the  levy  of  a  tax  to  defray  the  expenses 
incurred  in  holding  a  primary  election,  under 
Acts  1004,  p.  870,  c.  508,  where,  before  the  bill 
was  filed,  the  levv  had  been  made  and  probably 
most  of  the  sum  levied  collected,  and  the  prima- 
ries and  the  general  election,  at  which  the  can- 
didates selected  at  the  primaries  had  been  voted 
for,  had  been  held. 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty, in  Equity;  A.  Hunter  Boyd  and  Robert 
R.  Henderson,   Judges. 

Suit  by  Cbrlstian  F.  Eenneweg  against  the 
county  commissioners  of  Allegany  county. 
From  a  decree  dismissing  tbe  bill,  complain- 
ant appeals.    Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE.  PAGE,  PBARCB,  SCHMUCKER, 
and  JONES,  JJ. 

Irvine  R.  Dickey  and  W.  C.  Devecmon, 
for  appellant  A.  A.  Doub  and  Benj.  A. 
Richmond,  for  appellees. 

McSHERRY,  a  J.  The  bill  of  complaint 
which  Inaugurated  this  proceeding  was  filed 
by  tbe  appellant  against  tbe  appellees  on  the 
equity  side  of  the  circuit  court  for  Allegany 
county  on  the  28th  day  of  April,  1905.  It 
was  demurred  to.  The  demurrer  waa  sus- 
tained. The  bill  was  dismissed,  and  from 
that  decretal  order  the  pending  appeal  was 
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taken.  The  appellant  1b  a  taxpayer  In,  and 
a  resident  of,  Allegany  county,  and  pays  taxes 
on  property  owned  by  him  and  assessed  to  the 
value  of  $6,000.  He  complains  that  the  appel- 
lees, the  county  commissioners,  have  levied 
open  the  taxable  property  in  said  county 
the  sum  of  $2,000,  to  be  Included  in  the 
general  levy  of  said  county  for  the  year 
1905-1006  for  the  purpose  of  defraying  the 
expenses  of  holding  primary  elections  dur- 
ing the  month  of  September,  1905,  for  the 
nomination  of  state  and  county  officers  to 
be  voted  for  at  the  general  election  to  be 
held  in  November,  following;  that  the  levy 
of  the  above-named  sum  was  made  under 
a  pretended  authority  supposed  to  be  con- 
tained in  chapter  508,  p.  870,  of  the  Acts  of 
the  General  Assembly  of  1004;  that  the  act 
Just  Indicated  does  not  authorize  the  county 
commissioners  to  make  the  levy  In  question; 
and  that  the  act  is  null,  void,  and  nncon- 
stltutlonal.  The  bill  prays  that  an  injunc- 
tion may  be  Issued  restraining  the  county 
commissioners  "from  levying  or  causing  to 
be  collected  from  the  taxpayers  of  the  coun- 
ty the  said  sum  of  $2,000,  or  any  part  there- 
of, for  the  Illegal  purpose  aforesaid."  The 
appellant  does  not  sue  in  behalf  of  himself 
and  other  taxpayers  who  may  be  similarly 
situated,  and  who  may  come  in  and  make 
themselves  parties  to  the  cause,  but  he  sues 
alone,  in  his  own  name  and  his  own  behalf. 
Laying  aside  for  the  moment  the  question 
as  to  whether  he  htm  shown  on  the  face  of 
the  bill  such  a  pecuniary  interest  as  is  re- 
quired to  give  a  court  of  equity  Jurisdiction 
in  the  premises,  we  turn  to  tiie  main  and 
important  Inquiry  involving  the  constitution- 
ality of  the  statute.  And  in  doing  so  we 
pass  by,  for  the  present,  the  subsidiary  ob- 
jection as  to  the  lack  of  authority  on  the 
part  of  the  commissioners  to  make  the  levy, 
t)ecause  a  few  references  later  on  to  the 
provisions  of  the  act  and  of  the  Code  of 
Public  Oeneral  Laws  will  refute  this  ob- 
jection completely. 

Had  the  General  Assembly  the  power  to 
adopt  the  act  of  1904  (Acts  1904,  p.  870,  c. 
508)?  In  a  word  is  the  act  in  conflict  with 
any  provision  of  the  state  or  the  federal 
Constitutions?  The  act  is  an  act  amenda- 
tory of  the  Public  Local  Laws  of  Allegany 
county,  and  relates  exclusively  to  the  hold- 
ing of  primary  elections  In  that  county  by 
the  two  leading  political  parties  for  the 
selection  of  candidates  to  be  voted  for  at 
ensuing  state  and  congressional  elections. 
It  places  safeguards  around,  and  gives  legal 
sanction  to,  these  primary  contests.  It  pre- 
scribes how  nominations  are  to  be  made  by 
popular  vote;  how  and  upon  what  condi- 
tions candidates  may  enter  those  contests, 
and  in  what  manner  and  at  what  times  the 
votes  cast  thereat  shall  be  counted,  and 
how  the  results  shall  be  ascertained  and 
certified.  Elaborate  details — not  always  con- 
sistent or  harmonloua,  perhaps — are  pre-  i 
scribed  with  reference  to  the  conduct  of  the 


primaries ;  and  the  duties  Imposed  upon  the 
county  committees  of  the  two  political  par- 
ties, as  well  as  the  duties  assigned  to  the 
election  supervisors,  are  set  forth  with  much 
prolixity,  though  not  always  with  great 
clearness.  To  state  more  at  large  the  nu- 
merous provisions  of  the  statute,  would  ne- 
cessitate a  transcription  of  all  its  terms. 
Enough  has  he&i  said  to  indicate  the  char- 
acter, the  scope,  and  the  object,  but  not  the 
minute  provisions  of,  this  legislation;  and 
we  now  repeat  the  question,  had  the  Gen- 
eral Assembly  the  power  to  adopt  It?  The 
General  Assembly  possesses  all  legislative 
power  and  authority,  except  In  such  in- 
stances and  to  such  extent  as  the  Consti- 
tutions of  the  state  and  of  the  United  States 
have  imposed  limitations  and  restraints  there- 
on. In  this  respect  the  Legislature  differs 
from  the  Congress  of  the  United  States, 
which  has,  and  can  eierdse,  only  such  pow- 
er as  the  federal  Constitution  expressly  or 
by  necessary  implication  confers  upon  it 
In  the  General  Assembly  plenary  i>ower  to 
legislate  Is  vested,  unless  restrained  by  the 
Constitution.  In  the  Congress  the  power 
to  legislate  is  not  vested,  unless  confided  by 
the  federal  Constitution.  In  the  state  Con- 
stitution we  look,  not  for  the  power  of  tbe 
General  Assembly  to  adopt  an  enactment 
but  for  a  prohibition  against  Its  adoption. 
In  the  federal  Constitution  we  look,  not  for 
the  prohibition,  but  for  the  delegated  power 
to  enact  a  measure.  The  General  Assembly 
being,  then,  the  depository  of  all  legislative 
power,  except  when  restrained  by  tbe  or- 
ganic law,  it  follows  that  It  is  clothed  with 
full  power  to  enact  a  primary  election  law. 
if  there  is  no  provision  in  the  Constitution 
depriving  it  of  that  authority.  There  is  no 
such  provision  to  be  found  in  the  Consti- 
tution of  the  state.  It  Is  true  that  section 
42  of  article  3  of  the  Constitution  provides : 
"The  General  Assembly  shall  pass  laws  for 
tbe  preservation  of  the  purity  of  elections" 
— but  the  power  to  enact  a  primary  election 
law  lies  back  of  and  beyond  tills  provision, 
and  is  not  derived  from  it  at  all.  Tbe 
power  to  legislate  in  regard  to  elections — 
primary  or  general — ^if  unrestrained  by  the 
Constitution  Itself,  is  Inherent  In  the  Gen- 
eral Assembly,  and  the  provision  Just  cited. 
Instead  of  conferring  the  power.  Is  a  man- 
date to  execute  a  power  implicitly  assumed 
to  exist  Independently  of  the  mandate.  "The 
General  Assembly  shall  pass  laws,"  la  a 
direction  to  bring  into  activity  an  antecedent 
and  independent  authority. 

Tbe  power,  then,  to  enact  a  primary  elec- 
tion law  being  inherent  in  the  Legislature, 
it  only  remains  to  inquire  whether  in  the 
execution  of  that  power  the  Genial  As- 
sembly has,  by  the  act  in  question.  Infringed 
upon  or  broken  through  some  Inhibitory  pro- 
vision of  the  organic  law.  No  section  or 
clause  of  the  act  has  been  pointed  oat  as 
in  conflict  with  any  particular  or  designated 
prohibition;  and  a  careful  reading  of  the 


Digitized  by  VjOOQIC 


Md.) 


KENNEWEG  v.  ALLEGANY  COUNTY  COM'Ra 


231 


statute  has  not  disclosed  to  us  the  existence 
of  such  antagoniBm.  Whilst  this  Is  true,  It 
has  been  contended  that  the  act  is  void  be- 
cause It  undertakes  to  add  a  property  quall- 
flcatlon  for  holding  public  oflBce  which  Is 
not  contained  In  the  Constitution;  and  this 
contention  la  based  upon  section  112  of  the 
act.  By  the  section  just  named  It  Is  pro- 
vided that  each  person  who  desires  to  be- 
conae  a  candidate  for  nomination  shall  pay 
to  the  chairman  of  the  committee  of  the 
party  to  which  he  belongs  a  certain  fee, 
the  amount  of  which  is  regulated  for  the 
different  offices  by  the  section  In  question, 
which  fees  are  to  be  used  exclusively  as  a 
fond  to  defray  the  expenses  of  announ- 
cing candidate,  printing  ballots,  furnishing 
blanks,  and  other  necessary  expenses  for 
holding  and  conducting  the  primary  election, 
and  for  paying  such  expenses  of  the  return 
Judges  as  may  be  determined  by  the  conven- 
tion of  return  Judges.  Now,  the  exaction  of 
the  fee  Is  by  no  means  tiie  Imposition  of  a 
property  qnallflcatlon  on  the  candidates. 
Primary  contests  necessarily  require  the  ex- 
penditure of  money  for  the  purposes  Just 
Indicated,  and  the  money  must  be  procured 
from  some  source.  The  requirement  that 
the  Individuals  who,  through  the  primaries, 
seek  to  secure  nomination,  shall  pay  the 
expenses  which  the  governing  body  of  their 
party  are  compelled  to  incur  for  their  benefit 
and  in  their  behalf,  Is  neither  unreasonable 
nor  unjust,  and  most  certainly  is  not  the 
superaddition  of  a  property  qualification  for 
holding  the  offices  to  which  they  aspire. 

Tbe  appellant  insists  that  the  act  is  against 
public  policy  and  contrary  to  the  fundamental 
principles  of  justice;  but  if  this  contention 
were  conceded — and  It  Is  not — the  ground  of 
assault  would  be  shifted  to  an  entirely,  dlffw- 
ent  position  from  the  one  of  Its  alleged  nncon- 
stitotlonality.  What  public  policy  Is  Invaded 
by  It?  Xo  exact  definition  of  public  policy 
has  ever  been  given  or  can  be  found.  In 
Bichardson  v.  Mellish,  2  Bing.  229,  Mr.  Justice 
Burrougtis  pointedly  observed:  "I,  for  one, 
protest  against  arguing  too  strongly  upon 
public  policy.  It  Is  a  very  unruly  horse,  and, 
when  once  you  get  astride  It,  yon  never  know 
where  It  will  carry  yon.  It  may  lead  you 
from  tiie  sound  law.  It  Is  never  argued  at 
all  but  when  all  other  points  fall."  We  do 
not  deem  It  necessary  to  go  into  a  consider^ 
atlon  of  the  several  particulars  in  respect  of 
which  it  is  asserted  public  policy  Is  violated 
by  the  act,  because,  first,  we  are  at  a  loss  to 
know  what  public  policy  is  invaded,  and,  sec- 
ondly, because,  public  policy,  of  itself  and 
wltbont  having  Its  foundation  in  some  con- 
stitutional provision,  can  neither  circumscribe 
nor  restrain  tbe  legislative  authority  of  the 
General  Ass^nbly.  We  cannot  undertake  to 
declare  the  statute  unconstitutional  merely 
because  It  is  assumed  to  be  at  variance  with 
some  undefined  and  undetermined  public 
policy,  whidi  at  best  Is  but  a  shifting  and 
variable  notion  appealed  to  only  when  no 


other  argument  Is  available,  and  which,  If 
relied  on  today,  may  be  utterly  repudiated 
tomorrow.  Tbe  great  case  of  Regents  of  the 
University  of  Maryland  v.  Willlama,  9  GUI  & 
J.  365,  31  Am.  Dec.  72,  is  relied  on  to  support 
the  contention  that  the  act  of  1904  (Acts  1904, 
p.  870,  c.  508)  is  contrary  to  the  fundamental 
principles  of  right  and  justice,  and  is  there- 
fore void;  but  tbe  case  is  not  applicable.  Tbe 
question  there  involved  and  discussed  and  ac- 
tually decided  was  whether  the  act  of  1825 
(Acts  1825,  p.  183,  c.  190)  was  void  because  It 
impaired  the  obligation  of  the  contract  creat- 
ed by  the  prior  act  of  1812  (Acts  1812,  p.  173, 
c  159),  which  incorporated  the  Regents  of  the 
University  of  Maryland.  The  conclusion  reach- 
ed by  this  court  is  thus  stated  in  tbe  elaborate 
judgment  delivered  by  the  late  Chief  Judge 
Buchanan:  "This  brief  view  of  the  character 
and  legal  effect  of  the  act  Incorporating  the 
regents  of  the  University  results  in  the  opin- 
ion that  it  is  a  contract  protected  by  the  Con- 
stitution of  the  United  States,  tbe  obligation 
of  wUcb  cannot  be  impaired  by  an  act  of  the 
Legislature  of  the  state  without  the  assent 
of  the  corporation,  and  leads  to  the  conclusion, 
consequent  upon  that  opinion,  that  tbe  act 
of  1825  (Acts  1825,  p.  183,  c.  190)  is  repugnant 
to  that  Instrument  and  therefore  void."  After 
pointing  out  the  particulars  wherein  tbe  re- 
pugnacy  consisted,  the  court  proceeded  to  say: 
"But  the  objection  to  the  validity  of  the  act 
of  1825  does  not  rest  alone  for  support  upon 
the  construction  of  the  Constitution  of  the 
United  States.  Independent  of  that  instru- 
ment and  of  any  express  restriction  In  the 
Constitution  In  the  state,  there  Is  a  funda- 
mental principle  of  right  and  Justice,  inherent 
In  the  nature  and  spirit  of  the  social  compact 
(In  this  country  at  least),  the  character  and 
genius  of  our  government,  the  causes  from 
which  th^  spring,  and  the  purposes  for  which 
they  were  established,  that  rises  above  and 
restrains  and  sets  bounds  to  the  power  of  leg- 
islation, which  the  Legislature  cannot  pass 
without  exceeding  Its  rightful  authority.  It 
Is  that  principle  which  protects  tbe  life,  lllier- 
ty,  and  property  of  the  citizen  from  violation 
in  the  unjust  exercise  of  legislative  power." 
Though  this  same  doctrine  has  been  alluded 
to  in  later  cases  (Baugher  v.  Nelson,  9  Gill, 
807,  62  Am.  Dec.  694;  Harrison  v.  State,  22 
Md.  494, 86  Am.  Dec.  658 ;  Mayor,  etc.,  Hagers- 
town  V.  Sehner,  37  Md.  191;  Cahen  v.  Jarrett, 
42  Md.  675;  Trustees,  etc.,  v.  Manning,  72  Md. 
122, 19  Atl.  699),  it  Is  to  be  noted  that  it  was  not 
necessary  to  the  decision  of  the  Regents  Case, 
which  turned  upon  the  "contract"  clause  of 
the  federal  Constitution;  and  that  no  statute, 
as  far  as  we  are  aware,  has  ever  been  stricken 
down  by  this  court  solely  and  exclusively  be- 
cause it  exceeded  the  bounds  set  to  l^slatlve 
power  by  that  fundamental  principle  of  right 
and  Justice  to  which  Chief  Justice  Buchanan 
referred.  It  was  held.  In  Mayor,  etc.,  of  Bal- 
timore V.  Board  of  Police,  eta,  16  Md.  469, 
that  this  principle,  with  the  limitation  "that 
It  was  designed  to  protect  the  life,  liberty, 
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and  property  of  the  dtlsen  from  violation  In 
the  nnjost  exercise  of  leglslatlye  power, 
•  •  •  asserts  a  very  correct  doctrine." 
Tbere  Is  no  occasion  to  afi9rm  or  deny  the 
principle,  so  far  as  tbls  case  is  concerned, 
because  nothing  In  the  act  of  1904  (Acta  1904, 
p.  870,  c.  506)  atfects.  In  the  most  remote  way, 
the  life,  liberty,  or  property  of  the  citizen. 

This  brings  us  to  the  objection  that  the 
statute  Is  void  because  in  conflict  with  the 
fourteenth  amendment  of  the  federal  Con- 
stitution, In  this:  That  it  denies  to  one  polit- 
ical party  the  equal  protection  of  the  law. 
The  particulars  In  which  It  is  alleged  this 
denial  of  equal  protection  or  this  unlawful 
discrimination  exists  will  now  be  considered. 
By  section  105  of  the  act  it  is  provided  that 
"all  candidates  for  election  to  office  nomi- 
nated by  the  two  parties  having  the  highest 
number  of  votes  cast  for  the  highest  state 
office  at  the  last  general  election  •  •  * 
shall  be  nominated  by  the  direct  vote  of  the 
members  of  said  party  •  •  •  and  the 
party  casting  the  highest  number  of  votes  for 
the  highest  state  officer  at  the  last  general 
election  shall  hold  its  primary  election  on  the 
first  Saturday  of  September,  and  the  party 
casting  the  next  highest  number  of  votes 
shall  hold  its  primary  election  on  the  first 
day  of  registration  prescribed  by  law."  It 
Is  because  the  act  fixes  a  different  day  for 
each  of  the  two  leading  parties  to  hold  its 
primaries,  and  because  the  act  applies  only  to 
the  two  parties  which  cast  at  the  previous 
election  the  highest  number  of  votes,  and  doea 
not  include  other  political  parties,  that  it  Is 
supposed  to  be  in  conflict  with  the  fourteenth 
amendment  In  neither  of  these  respects  is 
there  Intrinsically  any  denial  of  the  equal 
protection  of  *he  law.  State  legislation  is 
not  obnoxious  to  this  provision,  if  all  persons 
subject  to  it  are  treated  alike,  under  similar 
circumstances  and  conditions,  In  respect,  both 
to  the  privileges  conferred  and  the  liabilities 
Imposed.  Mo.  Pa.  R.  Co.  v.  Mackey,  127  IT. 
S.  209,  8  Sup.  Ct  1161,  82  L.  Ed.  107;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77.  There  is 
no  such  thing  as  an  inherent  right  In  any 
political  party  to  insist  that  all  political  par- 
ties shall  bold  their  primaries  on  one  and  the 
same  day;  and  there  can  therefore  be  no  de- 
nial of  an  equal  protection  of  the  law  In  the 
mere  fact  that  different  days  have  been  pre- 
scribed by  the  statute  for  the  respective 
primaries.  But  it  is  contended  that  the  de- 
nial of  equal  protection  consists  in  according 
to  one  particular  party  a  longer  campaign  for 
Its  candidates  than  to  the  other  by  reason  of 
the  primaries  of  the  former  being  fixed  for 
an  earlier  day  that  the  primaries  of  the  lat- 
ter. Both  political  parties  are  treated  pre- 
cisely alike  under  similar  circumstances.  The 
right  to  hold  a  primary  first  is  not  given  to 
either  party  by  name,  but  to  the  one  which 
had  cast  the  highest  vote  for  the  highest  state 
officer  at  the  preceding  election;  and  no  court 
has  authority  to  assume  that  the  same  politi- 
cal party  will  at  every  election  cast  the  high- 


est vote  for  the  highest  state  officer,  and  will 
therefore  always  be  entitled  to  hold  the  first 
primary.  The  parly  which  at  the  last  elec- 
tion did  cast  the  highest  vote  may  at  the  next 
election  cast  fewer  votes  than  the  other  party, 
in  which  event  the  latter  party  would  at  the 
ensuing  primaries  be  entitled  to  the  earlier 
date.  It  is  argued,  however,  that  by  reason 
of  other  provisions  in  section  111  the  nomina- 
tion of  the  ticket  of  the  minority  party  may 
be  postponed  until  a  day  or  two  before  the 
election,  whereby  it  vrill  be  excluded  from  the 
official  ballot  altogether,  and  that  In  conse- 
quence there  is  a  glaring  discrimination 
against  the  candidates  of  that  party.  This 
argument  proceeds  upon  the  assumption  that 
either  fraudulent  or  crooked  devices  will  be 
resorted  to  for  the  purpose  of  accomplishing 
that  result,  because  It  is  not  pretended  that  an 
honest  administration  of  the  law  can  produce 
such  an  effect  It  Is  needless  to  say  that  an 
objection  founded  on  an  hypothesis  like  this 
cannot  prevail  as  a  constitutional  infirmity 
of  the  statute.  The  circumstance  that  the 
act  applies  only  to  two  of  the  political  parties 
does  not  affect  its  validity.  The  General  As- 
sembly has  the  power  to  pass  an  act  regulat- 
ing the  primaries  of  one  party  alone,  if  it  sees 
fit;  and  if,  for  reasons  satisfactory  to  the  leg- 
islative branch  of  the  gov»nment,  it  Is  desir- 
able that  only  the  numerically  stronger  par- 
ties should  be  brought  under  the  provisions 
of  a  primary  election  law  which  has  to  do 
merely  with  the  selection  of  candidates  to  be 
voted  for,  and  is  in  no  way  concerned  with 
the  elective  franchise,  it  is  not  the  province 
of  the  courts  to  declare  the  measure  invalid 
simply  because  other  political  parties  polling 
a  few  scattering  votes  are  not  included  with- 
in the,  enactment 

We  now  come  to  the  question  as  to  whether 
the  act  empowers  the  county  commissioners 
to  make  the  levy  which  is  sought  to  be 
enjoined.  The  exi)ense8  which  must  be  de- 
frayed out  of  the  funds  contributed  by  the 
candidates  in  accordance  with  section  112 
of  the  act  have  already  been  mentioned,  but 
there  are  other  items  of  cost  incident  to 
the  holding  of  the  primaries  which  must 
be  Incurred  by  the  election  supervisors  of 
the  county  In  providing,  under  section  105, 
"the  voting  booths,  ballot  boxes,  stationary, 
and  such  other  parapbemalla  as  is  used 
for  general  elections,"  and  in  delivering  and 
setting  "up  the  same  at  said  places  of  regis- 
tration ready  for  use."  Section  109  declares 
that  "the  ballot  boxes  used  at  said  primary 
election  sball  be  provided  by  the  board  of 
election  supervisors  of  said  county,  and  shall 
be  delivered  to  said  primary  election  board 
at  the  same  time  as  other  paraphernalia 
hereinbefore  provided  for."  By  sections  2, 
6,  art  S3,  Code  Pub.  Gen.  Laws  1904,  the 
necessary  expenses  incurred  by  the  super- 
visors in  performing  the  duties  imposed  by 
law  are  required  to  be  paid  by  the  county 
commissioners.  The  act  now  aasalled  im- 
poses upon  the  supervisors  the  duties  Just 
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indicated,  and  the  performaDce  of  those 
dnties  Involves  the  expenditure  of  money. 
It  tberefoie  follows,  from  the  provisions  of 
the  Code,  that  the  county  commissioners 
are  not  only  authorized,  but  required,  to 
make  a  levy  to  pay  the  Indebtedness  con- 
tracted by  the  supervisors  In  discharging 
the  duties  prescribed  by  the  act  of  1904. 

Has  the  appellant  shown  on  the  face  of  his 
bill  of  complaint  such  a  pecuniary  interest 
in  the  subject-matter  of  this  contestation  as 
to  give  a  court  of  equity  Jurisdiction?  He 
alleges  that  be  is  assessed,  as  a  taxpayer, 
with  property  valued  at  $6,000.  The  total 
sum  levied  under  the  act  of  1004  is  $2,000. 
The  taxable  basis  of  Allegany  county  is 
slightly  over  $18,000,000.  The  rate  needed 
to  produce  the  sum  levied  is  a  fraction  over 
1  cent  and  1  mill  on  each  $100  of  assessed 
property,  or  about  11  cents  on  each  $1,000 
thereof.  On  $6,000  the  sum  total  demanded 
from  the  appellant  would  be  slightly  In  ex- 
cess of  66  cents.  It  is  declared  by  section 
102,  art  16,  Code  Pub.  Gen.  Laws  1904, 
that  "the  courts  of  equity  In  this  state  shall 
not  hear,  try,  determine  or  give  relief  in  any 
cause,  matter  or  thing  wherein  the  original 
debt  or  damages  does  not  amount  to  twenty 
dollars."  The  relief  sought  in  the  pend- 
ing case  is  an  injunction  to  restrain  the 
collection  of  about  66  cents,  a  sum  of  money 
considerably  lees  than  $20;  and,  under  the 
express  words  of  the  Code,  the  court  below 
had  no  Jurisdiction  to  grant  that  relief. 
Kuenzel  v.  M.  &  C.  C.  Baltimore,  93  Md. 
760,  49  Atl.  649;  Penta  v.  Citizens'  Fire 
Ins.  Co.,  35  Md.  78;  Reynolds  v.  Howard, 
S  Md.  Ch.  333. 

There  is  another  dlfBculty  in  the  path  of 
the  appellant,  and  it  is  this:  The  levy  was 
made  before  the  bill  was  filed:  probably 
most  of  the  sum  so  levied  has  been  col- 
lected; the  primaries  have  been  held,  the 
tickets  have  been  nominated;  the  general 
election,  at  which  the  candidates  selected 
at  the  primary  have  been  voted  for,  is  over ; 
and  now  It  is  too  late  to  ask  a  court  of 
equity  to  strike  down  everything  which  has 
been  done  under  the  apparent,  if  not  the 
actual,  sanction  of  law.  Under  somewhat 
similar  circumstances  the  Supreme  Court  re- 
fused to  Interfere  with  the  results  of  an 
election  in  South  Carolina.  Mills  v.  Green, 
159  U.  S.  661,  16  Sup.  Ct  132,  40  L.  Ed. 
293. 

We  have  intimated  that  there  are  some 
matters  of  detail  in  the  act  of  1904  which 
are  inharmonious,  but  they  do  not  affect  Its 
validity,  and  apparently  did  not  Interfere 
with  its  practical  enforcement  They  are 
blemishes  which  can  be  readily  removed  by 
the  General  Assembly.  They  need  not  be 
particularly  alluded  to,  inasmuch  as  they 
can  have  no  bearing  upon  the  question  act- 
ually Involved  in  this  proceeding,  and  can- 
not influence  in  any  way  the  solution  of 
those  questions. 

As  we  agree  with  the  circuit  court  Id 


the  order  it  made  dismissing  the  bill  of 
complaint  that  order  will  be  aflOrmed,  with- 
out regard  to  the  jurisdictional  objection, 
which,  though  not  suggested  at  the  argu- 
ment has  been  considered  In  this  Judgment. 
Oriet  affirmed,  with  costs  above  and  below. 

MORGAN  V.   REEL  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  80, 
1905.) 

1.  COUBIB— CONSriTDTIONAL   PROVISIONS. 

Act  April  18,  1905  (P.  L.  208),  authorizing 
judges  of  separate  orphans'  courts  to  hear  and 
determine  equity  proceedings  at  the  request  of 
the  judges  ot  common  j^leas,  is  not  repugnant  to 
Const  art  6,  S  4,  providing  that  until  otherwise 
directed  by  law  the  courts  of  common  pleas 
shall  continue  as  at  present  established,  nor  to 
section  6  of  the  same  article,  providing  that  in 
Philadelphia  and  Allegheny  counties  each  court 
shall  have  exclusive  jurismction  of  all  proceed- 
ings of  law  and  equity  commenced  therein,  nor 
to  section  26,  prohibiting  the  creation  of  other 
courts  to  exercise  the  powers  vested  by  the  Con- 
stitution in  the  judges  of  the  courts  of  common 
pleas  and  orphans'^  courts,  nor  to  section  20, 
relative  to  chancery  powers  of  the  court  of 
common  pleas,  nor  to  section  15,  requiring  all 
judges  to  be  elected  by  the  qualified  electors  in 
the  respective  districts  over  which  they  are  to 
preside. 

2.  Adoption  —  Irhbbitance    bt    Adoftbd 
cuildbbr. 

Where  a  man  adopts  a  child  of  a  deceased 
child  and  dies  intestate,  the  adopted  child  in- 
herits as  a  child  only,  and  not  as  both  child  and 
grandchild. 

Brown,  Mestrezat,  and  Stewart  JJ.,  dissent- 
ing. 

Appeal  from  Court  of  Common  Pleas. 
Allegheny  County. 

Bill  In  equity  by  James  W.  Morgan  against 
Mary  Olive  Morgan  Reel  and  others.  From 
a  decree  in  favor  of  plaintiff,  defendants 
appeal.    Affirmed. 

Bill  In  equity  for  partition.  The  case  was 
heard  by  Over,  J.,  a  Judge  of  the  orphans' 
court  of  Allegheny  county,  specially  presid- 
ing at  the  request  of  the  Judges  of  the  com- 
mon pleas  under  the  provisions  of  the  act 
of  April  18,  1905.  From  the  record  it  ap^ 
peared  that  on  March  24,  1870,  Conrad  Reel 
died  seised  in  fee  simple  of  certain  real  es- 
tate, and  that  on  May  31,  1886,  his  widow 
died  seised  also  of  certain  real  estate  In 
her  own  right.  They  left  to  survive  them 
as.  heirs  at  law  four  children,  Jacob  G.  Reel, 
Annie  E.  McGulre,  John  A.  Reel,  and  Wil- 
liam H.  Reel.  John  A.  Reel  died  on  Janu- 
ary 24,  1893,  leaving  to  survive  him,  as  his 
heirs  at  law,  a  widow  and  seven  children, 
all  named  as  defendants  in  the  bill.  William 
H.  Reel  died  on  May  26,  1901,  intestate, 
seised  of  the  undivided  one-fourth  of  the 
real  estate  of  his  father  and  mother.  He 
left  to  survive  him  as  his  heirs  at  law,  a 
widow,  Catherine  T.  Reel,  and  two  daughters, 
Stella  C.  Reel  and  Catherine  Pauline  Mat- 
thews, and  two  grandchildren,  James  W. 
Morgan  and  Mary  Olive  Morgan.  These  two 
grandchildren  were  the  children  of  William 
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H.  Reel'i  deceased  danghter,  Rosanna  O. 
Morgan.  On  November  14,  1885,  William  H. 
Reel  and  his  wife,  Catherine  T.  Reel,  by 
proper  proceedings  in  the  court  of  common 
pleas  No.  1,  at  No.  678,  December  term,  1886 
adopted  his  said  granddaughter,  Mary  Olive 
Morgan,  under  the  name  of  Mary  Olive  Reel, 
she  being  then  a  minor  about  fonr  years  old. 
James  W.  Morgan  filed  this  bill  for  the 
partition  of  the  lands  of  his  grandfather, 
Conrad  Reel,  and  his  grandmother,  Eosanna 
Reel.  The  court  held  that  Mary  Olive  Reel, 
who  was  named  as  one  of  the  defendants, 
was  entitled  only  to  a  child's  share  of  the 
estate  of  her  adopted  father,  and  was  not 
entitled  to  share  with  her  brother  In  the 
portion  which  their  deceased  mother  would 
have  taken  if  she  had  lived.  The  court  also 
decided  that  Judge  Over  had  a  right  to  hear 
the  case. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  ME8TRBZAT.  POTTER, 
STEWART,  and  ELKIN,  JJ. 

George  H.  Qualll,  for  appellant  William 
H.  McClung,  Thomas  D.  Chantler,  and  Wll- 
linm  M.  McOlll,  for  appellee. 

MITCHELL,  C.  J.  1.  The  Important  pub- 
lic question  in  this  case  is  the  constitution- 
allty  of  the  act  of  April  18,  1905  (P.  L.  20$. 
"to  authorize  the  Judges  of  separate  orphans' 
courts  to  hear  and  determine  proceedings 
in  equity  at  the  request  of  the  Judges  of  the 
common  pleas."  Section  1  provides  that  'Mn 
addition  to  the  powers  now  possessed  and 
exercised  by  the  Judges  of  the  separate  or- 
phans' courts  of  this  commonwealth,  said 
judges  shall,  when  called  upon  by  the 
president  or  other  law  Judge  of  any  court 
of  common  pleas,  as  hereinafter  provided, 
have  power  to  hear  and  determine  all  issues 
and  other  matters  in  equity  so  fully  and 
etTectually,  as  to  dispose  thereof  in  the  same 
manner  as  may  be  done  by  the  courts  of 
common  pleas  or  the  law  Judges  thereof 
Sitting  In  equity,  in  accordance  with  the 
laws,  rules,  regulations  and  practice  govern- 
ing the  exercise  of  equity  Jurisdiction  in 
this  commonwealth.  And  whenever  any 
service  shall  be  rendered,  la  pursuance  here- 
of, by  a  Judge  of  such  orphans'  court,  he 
shall  be  deemed  to  be  specially  presiding  In, 
and  to  have  the  powers  of,  the  court  'of 
common  pleas  of  the  proper  county,  sitting 
in  equity."  Other  sections  provide  that  the 
service  shall  not  be  compulsory  on  the 
Judges  of  the  orphans'  court,  and  supply  the 
necessary  details  for  the  working  of  the  act 

A  number  of  sections  in  the  Judiciary 
article  of  the  Constitution  are  referred  to 
as  being  contravened  by  this  act  Such 
as  refer  to  the  orphans'  court  may  be  dis- 
missed without  detailed  notice.  Notwith- 
standing the  phraseology  of  the  title  and 
the  first  section  that  "the  Judges  of  the  or- 
phans' court  are  authorized,"  etc.,  the  act 
has  no  bearing  on  the  court  Itself.    No  in- 


terference or  change  is  made  In  any  way 
in  the  organization.  Jurisdiction,  powers,  oi 
practice  of  that  court  There  is  merely  a 
special  grant  of  authority  to  the  Judges  in- 
dividually, not  compulsory  on  them,  but  to 
be  exercised  voluntarily  under  certain  dr- 
cnmstances.  The  cases  in  which  they  sit 
by  Invitation  remain  in  the  common  pleas 
where  they  were  brought  and  the  records 
of  the  orphans'  court  take  no  notice  of  them. 
We  must  disregard,  therefore,  all  sugges- 
tions of  Infringement  on  the  constitutional 
province  of  the  orphans'  court.  Section  4 
of  article  6,  the  Judiciary  article  of  the  Con- 
stitution, provides  that  "until  otherwise 
directed  by  law  the  courts  of  common  pleas 
shall  continue  as  at  present  established." 
This  act  Is  not  an  infringement  of  that 
section,  for  so  far  as  It  makes  any  change 
it  is  one  "directed  by  law."  Section  6  di- 
rects that  in  Philadelphia  and  Allegheny 
counties  each  court  "shall  have  exclusive 
Jurisdiction  of  all  proceedings  at  law  and 
in  equity  commenced  therein."  There  is  no 
Infringement  of  this  provision,  for  as  already 
said  the  common  pleas  retains  the  record 
and  the  Jurisdiction  of  the  cases,  and  what- 
ever is  done  by  the  special  Judge  Is  done  in 
that  court  The  same  consideration  answers 
the  citation  of  section  26  of  the  Judiciary 
article,  prohibiting  the  creation  of  other 
courts  "to  exercise  the  powers  vested  by 
this  Constitution  in  the  Judges  of  the  courts 
of  common  pleas  and  orphans'  courts."  No 
other  or  new  court  is  created  by  the  act 

Stress  was  laid  in  the  argument  on  section 
20  of  the  Judiciary  article  that  "the  several 
courts  of  common  pleas,  besides  the  pow«« 
herein  conferred,  shall  have  and  exercise, 
within  their  respective  districts,  subject  to 
such  changes  as  may  be  made  by  law,  such 
chancery  powers  as  are  now  vested  by  law 
in  the  several  courts  of  common  pleas  of 
this  commonwealth  or  as  may  hereafter  be 
conferred  upon  them  by  law."  But  It  Is  not 
apparent  how  the  act  contravenes  this  sec- 
tion. It  takes  away  no  Jurisdiction  from 
the  common  pleas,  nor  vests  any  in  the  or- 
phans' court  and,  if  it  did  either  or  both,  it 
would  be  within  the  proviso  "subject  to  such 
changes  as  jnay  be  made  by  law."  Indeed, 
the  act  may  be  wholly  Justified  and  sustain- 
ed upon  the  equity  feature  of  it  Subject 
to  the  constitutional  guaranty  of  trial  by 
Jury,  the  Jurisdiction,  powers,  practice,  and 
procedure  in  equity  are  inherently  matters 
of  legislative  control,  and  are  expressly  rec- 
ognized as  such  in  the  section  quoted  of  the 
Judiciary  article.  It  is  conceded  that  the 
Legislature  might  confer  a  general  Jurisdic- 
tion in  equity,  concurrent  with  the  common 
pleas,  upon  the  orphans'  courts.  And  if  it 
might  do  so  in  general,  as  a  whole,  it  is  cer- 
tain that  it  could  do  the  same  pro  tanto  as 
to  cases  It  thought  proper.  As  already 
shown  no  such  change  of  Jurisdiction  In  ei- 
ther court  is  In  fact  made  by  the  act,  though 
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it  might  have  been.  Bat  a  settled  and  un- 
questionable part  of  tbe  procedure  in  equity 
trom  its  earliest  days  is  tbe  authority  of 
the  chancellor  to  avail  himself  of  tbe  assist- 
ance of  examiners,  masters,  and  other  quasi 
Judicial  officers  in  the  disposition  of  cases 
pending  before  him.  Until  quite  recently 
that  waa  the  general  practice  in  Pennsyl- 
vania, and  for  the  taking  of  evidence,  investi- 
gation of  facts,  and  report  upon  tbe  law,  cases 
were  sent  ordinarily  and  regularly  to  such 
officers.  Except  for  tbe  general  equity  rules 
now  In  force,  the  court  of  common  pleas 
might  have  referred  this  case  to  tbe  Judge 
of  the  orphans'  court,  with  his  consent,  as 
examiner  and  master,  and  what  the  court 
might  have  done  by  rule  or  order  the  Legis- 
lature might  do  by  statute.  In  substance 
it  has  done  nothing  more  by  this  act  The 
case  remains  in  the  common  pleas,  and  the 
decree  is  tbe  decree  of  the  common  pleas, 
sitting  in  banc  after  hearing  upon  excep- 
tions to  the  report  of  tbe  Judge  who  conduct- 
ed the  trial.  Had  this  been  an  action  at 
law  with  a  charge  to  a  Jury,  a  larger  ques- 
tion would  have  arisen  on  the  right  of  the 
Judge  to  sit,  which  will  be  considered  under 
tbe  next  bead,  but  tbe  act  is  confined  to 
cases  in  equity,  and,  as  to  them,  is  clearly 
within  tbe  constitntlonal  powers  of  tbe  Leg- 
islature. 

The  last  provision  to  be  noticed,  and  the 
only  one  really  needing  discussion,  is  section 
15  of  the  Judiciary  article,  that  "all  Judges 
required  to  be  learned  In  the  law  •  •  • 
shall  be  elected  by  the  qualified  electors 
of  tbe  respective  districts  over  wblcb  they 
are  to  preside."  If  this  question  were  now 
presented  for  tbe  first  time,  we  should  be 
bound  to  say  that  it  was  one  of  quite  serious 
difficulty,  for  tbe  requirement  of  election  of 
the  Judges  by  the  electors  of  tbe  district 
would  seem  to  be  a  requirement  of  election 
by  them  to  the  very  court  in  wblcb  bis  right 
to  Bit  is  challenged.  But  the  historical  view 
of  the  constltutioual  provisions  on  the  sub- 
ject, and  the-  uniform  course  of  decisions 
under  them,  have  clearly  settled  the  prin- 
ciples we  must  now  apply.  Very  Interest- 
ing and  instructive  discussions  of  the  legls- 
latlve  power  of  reorganization  and  control 
over  the  courts  named  and  established  by 
the  constitution  will  be  found  in  Com.  v. 
Flanagan,  7  Watts  ft  S.  68;  Com.  v.  Zephon, 
8  Watts  ft  S.  882;  Kilpatrlck  v.  Com.,  81 
Pa.  198;  Foust  v.  Com.,  83  Pa.  838;  Com. 
ex  rel.  v.  Green,  68  Pa.  226;  In  re  Applica- 
tion of  President  Judges,  64  Pa.  33;  and 
Com.  ex  rel.  v.  Hippie,  69  Pa.  9.  The  Con- 
stitution of  1790  (article  5,  i  4)  provided  that 
••until  it  shall  be  otherwise  directed  by  law 
the  several  courts  of  common  pleas  shall  be 
established  in  the  following  manner."  The 
Constitutions  of  1838  and  1873  contained 
the  same  provisions.  Tbe  same  article  In 
tbe  Constitutions  of  1790  and  1838  provided 
(section  5)  that  the  Judges  of  the  common 
pleas  should  be  Judges  of  tbe  oyer  and  ter- 


miner for  the  trial  of  capital  and  other  of- 
fenders, and  "any  two  of  said  Judges,  the 
president  being  one,  shall  be  a  quorum," 
etc.  Under  these  sections  it  was  decided  in 
tbe  cases  above  referred  to  that  tbe  Legis- 
lature could  create  a  court  of  criminal  ses- 
sions, could  afterwards  abolish  it  and  trans- 
fer its  Jurisdiction  to  tbe  quarter  sessions, 
that  it  could  authorize  two  Judges  of  tbe  com- 
mon pleas  (and  afterwards  a  single  Judge), 
the  president  not  being  one,  to  bold  tbe  oyer 
and  terminer,  that  it  could  establish  a  spe- 
cial court  of  criminal  Jurisdiction  within  tbe 
territory  of  a  Judicial  district  of  the  common 
pleas,  and  other  changes  not  necessary  to 
be  specified  here. 

In  sustaining  tbe  power  to  change  tbe  con- 
stitutional requirement  that  the  president 
Judge  should  be  one  of  tbe  quorum  of  tbe 
oyer  and  terminer  (Kilpatrlck  v.  Com.,  31 
Pa.  198),  Strong,  J.,  said  (page  214):  "tbe 
act  Is  not  an  attempt  to  establish  a  new 
court,  which  tbe  Legislature  are  authorized 
to  do  by  the  first  section  of  the  fifth  article. 
If  It  be  valid  at  all,  it  is  because  it  is  a  re- 
organization of  tbe  existing  court  of  common 
pleas,  under  the  clause  of  the  Constitution 
which  ordains  that  'the  courts  of  common 
pleas  shall  continue  as  at  present  established, 
until  otherwise  directed  by  law.'  The  plain- 
tiff in  error  denies  that  tbe  act  is  constitu- 
tional. We  cannot  regard  this  as  an  open 
question.  Whatever  doubts  we  might  have 
i  were  the  question  res  nova  (and  speaking  for 
!  myself  I  should  have  many)  we  are  not  now 
at  liberty  to  entertain  them.  The  validity 
of  this  act  of  assembly,  as  well  as  tbe  in- 
tent of  tbe  constitutional  provisions  have 
heretofore  been  authoritatively  defined" — 
citing  the  cases  already  referred  to  with 
others.  The  amendment  of  1850  Introduced 
the  election  of  Judges  in  substantially  tbe 
game  terms  as  the  present  section  16  of  tbe 
Judiciary  article.  Kilpatrlck  v.  Com.,  81 
Pa.  198,  was  decided  after  the  amendment 
but  this  question  was  not  involved,  as  both 
the  associate  Judges  who  held  tbe  oyer  and 
terminer  there  bad  been  elected  by  tbe 
electors  of  the  district  In  Com.  ▼.  Green, 
68  Pa.  226,  however,  the  point  was  made, 
and  Sharswood,  J.,  after  noting  that  tbe  let- 
ter of  tbe  Constitution  was  not  violated, 
said:  "But  it  Is  said  that  the  spirit  of  It  Is 
violated  because,  while  the  court  for  Schuyl- 
kill county  is  made  an  active  and  important 
tribunal,  the  provisions  for  the  courts  of 
t^elmnon  and  Dauphin  are  contingent  and 
illusory.  The  Justices  of  Schuylkill  county 
are  commanded  to  make  their  returns  to  tbe 
special  court  A  grand  Jury  is  to  be  sunt- 
moned  to  act  upon  the  bills  and  other  mat- 
ters given  tbem  in  charge,  while  the  Juris- 
I  diction  in  Dauphin  and  Lebanon  U  restricted 
I  to  bills  found  in  the  oyer  and  terminer  and 
'  quarter  sessions  and  transferred  to  tbe  spe- 
cial court  at  the  option  of  tbe  district  at- 
torney. Thus,  in  effect,  the  electors  of  Dau- 
phin  and   Lebanon  choose   the  Judge  .for 
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SGhuylkill.  With  the  justice,  wisdom,  or 
policy  of  this  legislation  we  have  nothing 
whatever  to  do."  The  act  was  held  constitu- 
tional, and  the  decision  was  affirmed  and 
followed  In  Com.  ex  rel.  t.  Hippie,  60  Pa.  9, 
which  was  a  mandamus  to  the  district  at- 
torney of  Schuylkill  county  to  perform  his 
duties  in  the  criminal  court  established  by  it 

The  controlling  case,  however,  Is  the  Ap- 
plication of  President  Judges,  64  Pa.  33,  de- 
cided in  1870.  The  act  of  April  2,  1860  (P. 
L.  S52),  provided  that,  where  the  president 
Judge  of  any  Judicial  district  should  be  un- 
able to  hold  the  regular  term  of  his  courts, 
he  might  call  In  any  other  president  judge* 
and  that  Judge  so  called  In  should  be  authori- 
zed "to  discharge  the  duties  appertaining  to 
said  office  as  fully  as  the  regularly  commis- 
sioned president  Judge  of  said  district  could 
do  If  present"  Two  president  Judges,  be- 
ing unable  to  bold  their  courts,  and  their 
power  to  call  in  another  to  hold  the  oyer 
and  terminer  either  being  challenged  or  con- 
sidered by  themselves  as  doubtful,  applied 
to  the  Supreme  Court  to  assign  one  of  Its 
members  for  that  purpose.  The  question 
of  the  extent  of  the  requirements  of  the 
elective  clause  was  thus  directly  raised.  The 
act  was  held  constitutional;  Agnew,  J.,  say- 
ing: "This  legislation  is  evidently  a  special 
organization  of  the  several  courts  for  nec- 
essary purposes,  when  the  proper  president 
Judge  Is  disabled,  by  the  substitution  of  an- 
other Judge  in  his  place.  Is  this  within  con- 
stitutional power?  We  think  It  is,  whether 
the  act  be  a  reorganization,  or  the  creation 
of  a  new  court  for  special  purposes.  If  any- 
thing can  be  considered  as  settled  by  judicial 
determination  it  is  that  another  Judge  learn- 
ed in  the  law  can  be  substituted  for  the  pres- 
ident of  the  court  as  Judge  of  the  court  of 
oyer  and  terminer."  And,  referring  to  the 
previous  cases,  dted  supra,  be  added,  "The 
reasoning  on  which  these  decisions  rest  is  in- 
controvertible." Page  35.  "In  such  a  case 
it  is  only  the  organization  of  the  court  which 
is  changed  by  the  substitution  of  one  presi- 
dent for  another.  Now  the  power  to  sub- 
stitute Is  the  very  point  decided  In  the  Cases 
of  Zephon,  Kllpatrick  and  Foust,  where  It 
was  held  tiiat  an  associate  Judge,  learned  In 
the  law,  could  constitutionally  take  the  place 
of  the  president  Whatever  might  have  been 
the  Impression  of  any  one  formerly  on  this 
question,  the  point  is  conclusively  adjudged." 
Page  37.  And  in  the  same  case  Chief  Jus- 
tice Thompson,  in  a  concurring  opinion,  aft- 
er referring  to  his  dissent  In  Com.  v.  Kll- 
patrick, and  the  other  cases,  said:  "I  am 
not  satisfied  of  error  yet;  but  I  must  admit 
that  the  law  is  at  present  conclusively  settled 
against  me,  and  I  am,  as  every  other  citizen, 
bound  by  It" 

The  elective  clause  of  the  Constitution  was 
not  specifically  discussed  In  the  opinion,  but 
it  was  directly  and  necessarily  Involved  in  the 
case,  and,  in  view  of  Chief  Justice  Thomp- 


son's reluctant  concurrence,  we  are  not  at 
liberty  to  assume  that  so  obvious  and  serious 
an  objection  was  not  considered  and  meant  to 
be  decided.  We  must  concur  with  him  that 
the  case  Is  of  binding  authority,  and  that  the 
law  Is  "conduslvely  settled."  It  Is  to  be 
said  for  the  act  of  1905  that  it  nowhere  in- 
dicates any  Intent  to  transgress  the  Constitu- 
tion, to  Impair  or  restrict  the  powers  of  any 
constitntlonal  court  or  to  impede  or  diminish 
the  rights  of  electors.  On  the  contrary,  it 
Is  a  bona  flde  effort  for  the  relief  of  tempo- 
rarily congested  and  overburdened  court  lists, 
without  permanently  burdening  the  Judicial 
establishment  of  the  state  with  officers  who 
may  not  be  permanently  required.  It  is  cer- 
tainly in  accord  with  the  spirit  of  the  con- 
stitutional control  by  the  Legislature  over  the 
organization  of  existing  courts  and  the  crea- 
tion of  new  ones.  As  such,  all  presumptions 
are  In  its  favor.  Viewed  in  this  light,  and 
under  the  authority  of  the  preceding  deci- 
sions, we  must  regard  it  as  a  valid  special 
reorganization  of  the  courts  of  common  pleas 
for  the  disposition  of  cases  under  special  and 
exceptional  circumstances. 

2.  The  further  question  raised  by  this  case 
depends  on  the  statutes  for  the  adoption  of 
children.  Where  a  grandfather  adopts  a 
grandchild,  daughter  of  a  deceased  daughter, 
and  dies  Intestate,  does  the  adopted  grand- 
child Inherit  as  a  child  only  or  in  a  double 
capacity,  as  child  and  grandchild?  The  act 
of  May  19,  1887  (P.  L.  125),  after  prescribing 
the  conditions  and  mode  of  adoption,  and. 
Inter  alia,  that  the  adopted  child  "shall  have 
all  the  rights  of  a  child  and  heir  of  the  adopt- 
ing parent,"  continues:  "Provided,  that  If 
such  adopting  parent  shall  have  other  chil- 
dren, the  adopted  shall  share  the  inheritance 
only  as  one  of  them;  In  case  of  Intestacy,  he, 
she,  or  they,  shall  respectively  Inherit  from 
and  through  each  other  as  if  all  had  been  the 
lawful  children  of  the  same  parent"  The 
adopted  child  does  not  stand  on  the  full  foot- 
ing of  an  actual  child  even  as  to  his  legal 
rights.  Be  has  only  such  rights  as  the  stat- 
ute clearly  gives  him.  This  has  been  uni- 
formly held,  with  much  strictness,  not  only 
under  this  act  but  also  under  the  prior  acts 
on  the  same  subject  Thus  it  was  held  that 
a  devise  from  the  adopting  parent  to  the 
adopted  child  is  not  exempted  from  collateral 
inheritance  tax  (Com.  v.  Nancrede,  82  Pa. 
389;  Com.  v.  Ferguson,  137  Pa.  595,  20  Atl. 
870,  10  L.  R.  A.  240),  though  it  may  be  so  if 
the  special  statute  authorizing  the  adoption, 
clearly  so  intends  (Com.  v.  Henderson,  172 
Pa.  135,  33  Atl.  368).  and  a  devise  to  the  chil- 
dren of  A.  does  not  Include  adopted  children 
(Schafer  v.  Bneu,  54  Pa.  304). 

The  act  of  1887  Intended  to  pnt  the  adopted 
child  on  the  same  footing  as  actual  children. 
If  such  there  should  be,  but  not  on  any  moro 
favorable  footing.  This  would  be  the  natu- 
ral and  presumed  intent,  but  it  is  put  beyond 
question  by  the  proviso.  Having  enacted 
that  the  adopted  child  iball  have  fdl  the 
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rights  of  a  diild  and  belr,"  the  framera  of 
the  act,  apparently  out  of  caution  leat  the 
word  "belr"  should  seem  to  give  a  preference 
over  other  children,  added  the  proTlao  that 
he  should  Inherit  "only  as  one  of  them."  The 
act  did  not  apparently  contemplate,  certainly 
did  not  expressly  provide,  for  the  case  of 
the  adoption  of  a  grandchild,  but  the  plain 
Intent  that  the  status  of  the  adopted  child 
should  be  equal  but  not  superior  to  that  of 
the  others  is  enough  to  settle  the  question. 
Had  William  H.  Reel  died  Intestate  just  be- 
fore his  adoption  of  the  appellant  his  estate 
would  have  descended  to  three  stocks,  to  wit, 
one-third  to  each  of  his  daughters,  Stella'and 
Catherine,  and  one-sixth  to  each  of  his  grand- 
children, the  plaintiff  and  appellant,  children 
of  his  deceased  daughter.  By  his  adoption 
of  the  appellant  he  transferred  her  from  the 
class  of  grandchildren  to  the  class  of  chil- 
dren, and  her  status  in  the  former  was 
merged  In  her  status  In  the  latter.  When 
he  died  thereafter  his  estate  descended  to 
four  stocks,  one-fourth  to  each  of  his  actual 
daughters,  another  fourth  to  his  adopted 
daughter,  the  appellant,  and  the  remaining 
fourth  to  the  plalntifT  as  representative  of  I 
his  deceased  mother.  Thus,  and  thus  only,  ! 
can  the  equality  Intended  by  the  statute  be 
maintained. 
Decree  afflrmed. 

BROWN,  J.  (dissenting).  Ab  a  rule.  It  Is 
better  that  a  member  of  a  court  of  last  resort, 
not  concurring  in  the  view  of  the  majority, 
confine,  if  possible,  bis  dissent  to  the  con- 
sultation room.  This  Is  especially  true  in 
tlie  disposition  of  constitutional  questions, 
which  are  always  Important  But  there  are 
times  when  public  dissent  cannot  be  with- 
beld  without  being  misunderstood,  and,  as 
I  am  unwilling  to  be  understood  as  concur- 
ring In  the  view  of  the  majority  of  my  breth- 
ren In  this  case,  I  must  dissent  of  record, 
and  briefly  state  my  reasons  for  doing  so. 
By  section  22  of  the  Judiciary  article  of 
the  Constitution,  creating  separate  orphan's 
coortB,  It  Is  provided  that  they  are  to  exer- 
cise all  the  Jurisdiction  and  powers  vested 
In  orphans'  courts  at  the  time  of  the  adoption 
of  the  Ck>nstitntion,  and.  In  addition,  such  as 
might  thereafter  be  conferred.  The  act  of 
1906  confers  no  Jurisdiction  or  powers  upon 
SQMirate  orphan's  courts.  These  are  Just 
what  they  were  before  the  passage  of  the 
act,  and  the  Judges  of  the  separate  orphans' 
courts  can  now  do  nothing  in  their  own 
courts  that  they  could  not  have  done  prior 
to  April  18,  1905;  but,  when  transplanted 
Into  the  equity  side  of  a  court  of  common 
pleas  by  the  process  pointed  out  by  the  act, 
a  Judge  of  the  orphans'  courts  l>ecomes,  so 
long  as  he  remains  there,  a  Judge  of  that 
court.  The  words  of  the  act  are  that,  while 
sitting  In  the  common  pleas  at  the  Invitation 
of  one  of  Its  Judges,  "he  shall  be  deemed  to 
be  specially  presiding  in,  and  to  have  the 
powers  of,  the  court  of  common  pleas  of  the 
proper  county,  sitting  In  equity."  When 
62  A.— 17 


this  was  enacted,  section  16  of  the  same 
article  of  the  Ck>nstItutlon  was  either  over- 
looked or  forgotten.  It  declares  that  "all 
Judges  required  to  be  learned  in  the  law,  ex- 
cept the  Judges  of  the  Supreme  Court,  shall  be 
elected  by  the  qualified  electors  of  the  respec- 
tive districts  ov«:  which  they  are  to  preside." 
The  common  pleas  Is  recognized  by  the  Con- 
stitution as  a  district  court  from  a  separata 
orphans'  court,  and  the  words  of  the  fifteenth 
section  of  the  Judiciary  article  mean  that 
the  Judges  of  the  common  pleas  shall  be 
elected  as  such  by  the  qualified  electors  of 
the  district  over  which  they  preside;  and 
so  of  the  Judges  of  the  separate  orphans' 
courts.  How,  then,  can  one  sit  on  the  Judg- 
ment seat  of  the  common  pleas  unless  be  Is 
sent  to  It  as  one  of  Its  Judges  "by  the  quail- 
fled  electors"?  The  Constitution  declares 
that  to  be  the  only  way  In  which  a  seat 
there  can  be  reached,  and  the  Legislature 
cannot  point  out  any  other.  It  may  modify 
and  change  the  Jurisdiction  and  powers  of 
the  court  of  common  pleas,  but  It  cannot 
change  the  mode  of  the  selection  of  Its  Judges. 
If  the  Liegislature  can  authorize  a  Judge  of 
the  common  pleas  to  call  an  orphans'  court 
Judge  to  his  assistance  as  a  temporary  part 
of  his  court,  why  can  It  not  authorize  the 
calling  of  any  member  of  the  bar  for  such 
a  purpose?  If  allowed  to  sit  In  the  common 
pleas  as  one  of  its  Judges,  a  Judge  of  the 
orphans'  court  will  not  be  there  simply  as 
an  examiner  or  master  to  aid  that  court,  but 
as  a  component  part  of  It,  and,  when  sitting 
or  presiding  alone,  the  court  Itself. 

Even  if  the  L^fislature  could  direct  an 
orphans'  court  Judge  to  sit  and  act  as  a  Judge 
of  the  common  pleas.  It  has  not  undertaken 
to  do  so,  but  has  committed  or  delegated  to 
a  common  pleas  Judge  the  power  to  create, 
for  the  time  being,  out  of  an  orphans'  court 
Judge  a  Judge  of  his  own  court,  and  to  clothe 
blm  with  all  of  his  equity  powers  and  Juris- 
diction. If  for  no  other  reason,  for  this  dele- 
gation of  power,  which,  if  It  existed  at  all, 
would  be  in  the  Legislature  alone,  not  to  be 
delegated  by  It  to  any  one,  the  act  ought  not 
to  be  sustained.  It  is  true  that  the  act  of 
April  2,  1860  (P.  L.  662),  providing  that  a 
president  judge  In  any  Judicial  district  in 
the  state  may  call  in  another  Judge  to  hold 
courts  for  him,  was  sustained ;  but  the  cases 
sustaining  it  are  certainly  not  to  be  stretched 
In  view  of  what  has  l)een  said  of  them,  and. 
in  citing  them  as  authority  for  the  constitu- 
tionality of  this  act.  It  has  been  entirely 
overlooked  that  under  that  act  when  one 
Judge  calls  in  another  to  hold  court  for  him, 
the  judge  called  has  in  his  own  court  to 
which  he  was  elected  by  the  qualified  elect- 
ors, the  same  Jursdiction  and  powers  that 
the  calling  judge  possesses,  and  into  the 
court  outside  of  his  district  the  invited  judge 
takes  with  him  all  the  powers  which  he 
possesses  in  his  own  court;  but  not  so  here. 
In  his  own  court  the  orphans'  court  Judge 
has  no  more  Jurisdiction  over  a  bill  in  equity 
for  a  decree  for  spedflc  performance  of  a 
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contract  between  living  parties  than  a  Justice 
of  the  peace;  but  by  the  act  of  1906,  when 
be  gets  Into  the  common  pleas,  he  at  once 
acquires  all  of  Its  equity  powers.  The  spec- 
tacle of  a  Judge  of  a  separate  orphans'  court 
sitting  In  the  common  pleas  under  the  act  of 
1905  Is  truly  anomalous.  He  Is  not  a  com- 
mon pleas  Judge,  for  he  'was  not  elected  as 
such,  and  therefore  possesses  none  of  the 
powers  of  such  a  Judge.  In  his  own  court 
he  cannot  do  what  he  does  in  the  court  into 
which  he  goes,  for  In  his  own  court  he  has 
no  such  Jurisdiction  and  powers,  even  under 
the  act  of  1905,  as  he  exercises  in  the  com- 
mon pleas.  This  is  a  situation  not  only  not 
contemplated  by  the  Constitution,  but  In 
clear  violation  of  it 


MBSTREZAT    and    STEWART,   JJ., 
cur  in  the  dissent 


con- 


In  n  CHESTER  COUNTT  REPUBLICAN 
NOMINATIONS. 

Appeal   of   GABBBTT  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  26, 
1906.) 

1.  ELEonons— Contests— Affeai.. 

Where  the  facts  appear  upon  the  record  in 
an  election  contest  the  Supreme  Court  may 
determine  wliether  the  Judgment  is  correct  upon 
such  facts,  and  may  for  uat  purpose  consider 
the  opinion  of  the  lower  court 

2.  SAIO— CONIESTB— SOOFE  OF  BEVIEW. 

Under  the  primair  election  statutes,  which 
make  party  roles  the  law  of  a  case,  the  duty  of 
the  courts  in  reviewing  such  an  election  is  mere- 
ly to  see  that  the  actmg  body  of  the  party  pro- 
ceeded regularly  accormng  to  its  own  rules. 
8.  Sahk— CouHTT  OoiaoTTEia— Tebm  or  Or- 
ncE. 

The  words  "ensuing  year,"  used  in  the  rules 
of  a  political  party  requiring  the  election  by 
die  voters  of  a  district  of  a  member  of  the 
county  committee  for  the  district  for  the  en- 
suing year,  mean  the  political  year  interven- 
ing between  one  election  and  the  next  annual 
election,  and  not  a  calendar  year,  wboi  con- 
strued with  other  rules  of  the  party  providing 
for  the  management  of  the  a{(alrs  of  the  party 
by  the  countv  committee,  and  making  the  whole 
machinery  of  party  elections  largely  dependent 
upon  the  initiatory  action  of  the  county  com- 
nuttee  and  the  committeemen. 

4.  MARDAICUS  — OBOUNDS  — StIPEBVISIOR    ov 

Political  Cohxittees. 

Where  members  of  a  county  political  com- 
mittee, who  hold  office  for  a  politioil  year,  post- 
pone a  new  election  of  committee  members  for 
the  pwpetuation  of  their  own  power  or  other 
unlawfiH  or  insufficient  reason,  mandamus  will 
lie  to  compel  them  to  hold  such  an  election. 

5.  Elections— PoLiTioAX   Comkittbeb— Tebu 
OF  Office. 

Members  of  a  county  political  committee 
were,  under  the  rules  of  the  party,  elected  for 
a  political  year.  Other  rules  gave  the  chairman 
of  the  committee  power  to  fill  all  vacancies. 
The  chairman,  erroneously  supposing  that  the 
committeemen  held  office  for  only  a  calendar 
year,  reappointed  the  committeemen  after  the 
expiration  of  the  calendar  year,  but  before 
the  terminaion  of  the  political  year  for  which 
sudi  committeemen  were  elected.  Held,  that 
the  appointments  made  by  the  chairman  were 
nugatory,  and  any  action  of  the  committee  be- 
fore the  end  of  the  political  year  was  valid  by 


reason  of  tlie  previously  existing  authority  of 
the  committeemen. 

Potter  and  Mestresat  33-,  dissenting. 

Appeal  from  Ooort  of  Gonunon  Pleas,  Ohe»' 
ter  County. 

Exceptions  by  Thomas  Lade  and  others  to  a 
certiflcate  of  nomination  Issued  to  R.  Thomas 
Oarrett  and  others,  as  candidates,  etc  From 
an  order  sastaining  the  exceptions,  the  candi- 
dates appeal.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT.  POTTER, 
ESjKIN,  and  STEWART,  JJ. 

Alfred  P.  Reld  and  D.  T.  Watson,  for  ap- 
pellants. C.  Wesley  Talbot  George  B.  John- 
son, and  Wayne  MacVeagh,  for  appellee. 

MITCHELL,  O.  3.  This  proceeding, 
though  tinder  the  confusing  directions  of  the 
procedure  act  of  May  0,  1889  (P.  L.  169. 
called  an  appeal,  is  In  fact  a  certiorari,  and 
must  be  so.  treated.  The  principles  and 
practice  by  which  this  court  is  governed  la 
such  cases  are  fully  discussed  in  Independ- 
ence Party  Nomination  208  Pa.  108,  57  AtL 
S44,  and  for  present  purposes  may  be  stated  to 
be  that  where  the  facts  ai^>ear  upon  the 
record  this  court  will  examine  whether  the 
Judgment  is  correct  upon  such  facta,  and  may 
for  that  purpose  consider  the  opinion  of  the 
court  as  part  of  the  record.  In  this  case 
ttiere  is  no  difficulty  or  dispute  about  the 
facts.  They  appear  on  the  face  of  the  certifi- 
cate and  the  objections  filed,  and  we  take 
them  without  change  from  the  specific  findings 
of  the  court  below.  It  is  contended  that  there 
were  certain  other  facts  in  connection  with 
other  nominating  papers  which  were  before 
the  court  below  but  are  not  here.  But  they 
related  to  a  separate  matter  and  are  not 
relevant  or  material  to  the  question  of  the 
correctness  of  the  decision  appealed  from. 

The  court's  statement  of  facts,  slightly  con> 
densed,  but  otherwise  unchanged,  is  as  fol- 
lows: (1)  It  is  uncontroverted  that  on  March 
18,  1904,  a  county  committee  was  duly  elected 
in  the  several  districts,  and  was  duly  organ- 
ised March  23d  by  the  election  of  Mr.  Ruth  as 
chairman  and  two  others  as  secretaries.  (^ 
That  as  the  committeemen  were  elected  for 
one  year  their  term  of  office  expired  on  March 
18,  1905,  but  the  chairman,  secretaries,  and 
treasurer  held  over  imtll  their  successors 
should  be  elected.  (3)  That  this  county  com- 
mittee called  primary  elections  to  be  held 
April  15,  1905,  in  the  several  districts  of  the 
county,  for  the  purpose  of  electing  delegates 
to  a  convention  to  nominate  a  county  ticket 
and  also  a  member  of  the  county  committee, 
to  serve  for  the  ensuing  year.  Before  the 
date  for  holding  these  elections  had  arrived 
many  of  the  registered  candidates  had  with- 
drawn their  names,  leaving  no  more  than  Just 
sufficient  to  fill  the  various  offices  to  l>e  nom- 
inated, and  on  April  10,  1905,  the  chairman 
sent  to  each  of  the  late  committeemen  a  letter, 
In  which,  after  quoting  the  act  of  June  22, 
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1887  (P.  li.  ITO),  as  follows:  "If  any  political 
party  has,  by  Its  rules,  provided  for  a  regis- 
tration of  candidates  for  nominations,  and  at 
the  time  limited  for  such  registration  or  at 
any  subsequent  time  by  reason  of  with- 
drawala  or  other  cause  there  should  be  no 
more  candidates  for  any  office  registered  or 
ronalnlng  than  are  to  be  elected  to  such  office, 
the  person  or  persons  so  registered  or  remain- 
ing shall  be  deemed  the  nominee  or  nominees 
with  the  same  ^ect  as  If  he  or  they  had  been 
nominated  by  a  convention  or  primary  meet- 
ing or  caucus  or  board.  And  one  or  more  or 
all  of  the  officers  of  the  committee  of  such 
political  party  with  which  such  registration 
■ball  be  made  or  the  officer  with  whom  It  Is 
made  shall  make  a  certiflcate  of  such  nomina- 
tion In  the  same  manner  and  with  the  same 
mtect  as  If  there  had  been  a  nomination  by  a 
conTentlon  or  primary  meeting  or  caucus  or 
board" — he  notified  them  that  "lu  conse- 
quence of  this  condition  It  will  therefore  not 
be  necessary  to  hold  a  primary  election  on 
Saturday  eTenifig  next,  and  a  convention  on 
Tueday,  April  18th.  I  therefore  notify  yon 
that  said  primaries  and  county  convention 
will  be  abolished  this  year  and  the  nomlna- 
tlonB  will  be  certified  by  the  county  com- 
mittee, In  conformity  with  the  aforesaid  act 
of  1887."  (4)  On  June  15, 1905,  the  chairman. 
In  accordance  with  the  provisions  of  the  act 
of  June  22,  1897,  and  as  announced  In  the 
above  letta,  certified  the  remaining  registered 
candidates  to  the  county  commissioners  as  the 
nominees  of  the  Repnbllcan  party.  (5)  Oa 
April  15,  1905,  the  chairman,  by  the  authority 
conferred  upon  him,  as  he  claimed  by  rule  5, 
to  "flu  all  vacancies  In  the  connty  com- 
mittee," reappointed  each  and  all  of  the  late 
oommlttee,  the  committeemen  for  their  re- 
q>ectlve  districts.  (6)  The  committee  thus 
appointed  met  on  April  18,  1906,  and  re- 
elected H.  Morgan  Rnth  as  Its  chairman,  and 
William  Taylor  and  J.  Howard  Coates  as  Its 
secretaries.  (7)  On  August  17,  1005,  all  the 
nominees,  excepting  the  nominee  for  district 
attorney,  withdrew  their  names  from  the 
certified  ticket,  and  on  the  same  day  chairman 
Ruth  called  a  meeting  of  his  committee,  re- 
signed his  office,  and  Thomas  Lack  was  elect- 
ed chairman  In  his  place.  (8)  At  a  meeting 
of  the  committee  on  September  26,  1005, 
called  by  Mr.  Lack,  nominations  were  made 
to  fill  the  vacancies  created  by  the  withdrawal 
of  those  certified  by  Mr.  Ruth  on  June  15, 
1906,  and  the  same  were  duly  certified  and 
filed  with  the  commissioners  by  Mr.  Lack  on 
October  2,  1905.  These  are  the  nominations 
objected  to  In  the  present  proceeding.  (9)  In 
the  meantime,  many  republicans  of  the  coun- 
ty, dissatisfied  with  the  management  of  their 
party  affairs  and  eai>eclally  with  abolition  of 
the  primaries  called  for  April  16,  1905,  effect- 
ed a  new  organization,  in  the  manner  detailed 
in  the  evidence  of  record,  and  In  a  convention 
duly  called  and  held  for  the  purpose  on  Octo- 
ber 8,  1905,  nominated  a  full  county  tidtet  to 
be  voted  for  at  the  approaching  election,  and 


on  OctobCT  4,  1905,  Edward  S.  Darlington, 
the  chairman  of  said  convention,'  and  Its  sec- 
retaries certified  and  filed  the  same  with  the 
commissioners  as  the  ticket  of  the  Republican 
Party  or  policy,  and  now  claim  that  it  is 
entitled  to  the  Republican  colnmn  on  tbe  offi- 
cial ballot 

The  ninth  finding  sets  out  the  facts  aV 
luded  to  as  the  ground  of  contention  by  ap- 
pellees that  all  the  facts  before  the  court 
below  are  not  now  before  us.  But  as  already 
said  they  related  to  a  separate  matter.  The 
court  below  held  for  reasons  given  that  the 
nominations  certified  by  Mr.  Darling^ton  on 
October  4th  were  not  entitled  to  a  i)lace  lu 
the  Republican  column  on  the  tldtet,  and,  as 
there  has  been  no  appeal  by  those  parties 
from  his  decision  on  that  point,  It  is  not  be- 
fore us. 

The  statntes  make  the  party  rules  the  law 
of  the  case,  and  the  authority  of  the  courtSr 
as  In  the  review  of  corporate  or  ecclesiastical 
elections  and  trials,  is  merely  to  see  that  tie 
acting  body  proceeded  regularly  according  to 
It  own  rules.  The  rules  of  the  Republican 
Party  of  Chester  county  appear  among  the 
nncontroverted  facts  on  the  record,  and  the 
determination  of  this  case  dqpmds  upon  their 
construction  and  application.  Those  which 
are  relevant  to  the  present  discussion  are  the 
following : 

"Rule  2.  The  party  should  hold  a  convention 
to  nominate  a  county  ticket,  a  convention  to 
elect  delegates  to  the  national  and  state  con- 
ventions when  necessary,  and  such  other  con- 
ventions as  may  become  necessary,  to  all  of 
which  conventions  these  rules  shall  apply. 

"Bole  8.  The  convention  to  nominate  the 
county  ticket  to  be  composed  of  delegates 
from  the  different  election  districts  of  the 
county  shall  be  held  at  such  time  and  place  as 
may  -  be  fixed  by  the  county  committee^ 
•    *    • 

"Rule  4.  On  the  Saturday  next  before  the 
time  for  holding  the  nominating  convendons 
the  Republicans  of  the  respective  election  dis- 
tricts of  the  county  shall  assemble  at  the 
usual  place  of  holding  delegate  elections,  or 
at  such  place  as  shall  be  designated  by  the- 
members  of  *he  county  committee  for  the  re- 
spective district,  and  elect  by  ballot  the  dele- 
gate or  delegates  to  represent  them  in  the 
nominating  convention.  At  the  same  time- 
and  place  they  shall  elect  a  member  of  the 
counts^  committee  for  such  district  for  the 
ensuing  year.    »    •    • 

"Rule  6.  The  affairs  of  the  party  shall  be 
managed  by  a  county  committee  elected  as 
aforesaid.  Ten  members  tliereof  shall  con- 
stitute a  quorum  to  transact  business.  The 
county  committee  shall  meet  in  West  Chester 
tor  organization  immediately  after  the  con- 
vention for  the  purpose  of  nominating  the 
county  ticket  has  adjourned.  They  shall  elect 
a  president  who  shall  be  styled  chairman  of 
the  county  committee.  They  shall  elect  two 
persons  as  secretaries  of  the  party,  who  shall 
audit  the  accounts  of  tha  former  treasurer. 


Digitized  by 


Cjoogle 


260 


62  ATLANTIO  RBPORTER. 


(Pa. 


They  shall  elect  one  person  treasurer  who 
may  be  a  member  of  the  committee  or  other- 
wise. The  chairman  and  officers  of  the  pre- 
ceding year  shall  act  nntll  their  successors 
are  elected.  •  •  •  The  chairman  of  the 
county  committee  shall  fill  all  vacancies  in 
the  county  committee  by  the  appointment  of 
another  Republican  from  the  same  district 

•  *  •  The  chairman  of  the  county  com- 
mittee shall  be  the  executive  officer  of  the 
party  In  the  county,  and  shall  put  In  opera- 
tion these  rules,  the  resolutions  and  orders 
of  the  county  committee,  and  of  the  nominat- 
ing convention,  and  shall  preside  at  all  meet- 
ings of  the  committee.    •    «    • 

"Rule  6.  The  county  committeeman  of  each 
district  shall  be  the  executive  officer  thereof, 
and  organize  it  in  such  a  way  as  to  bring 

to  the  election  the  whole  vote  of  the  party. 

•  •    *» 

"Rule  12.  Bach  candidate  for  nomination  by 
the  Republican  convention  to  nominate  coun- 
'ty  officers  shall  be  required  to  give  his  name 
and  post  office  address  and  pay  $5.00  to  the 
chairman  of  the  county  committee  not  less 
'Idian  '30  days  before  the  date  fixed  for  the 
delegate  elections.  •  •  • 
"  "Rule  1'3.  In  case  of  a  vacancy  by  death, 
resignation  or  otherwise  after  the  nominating 
convention  of  the  party  has  been  held,  and  be- 
fore the  next  ensuing  election,  It  shall  be  the 
duty  of  the  chairman  of  the  Republican  coun- 
ty committee  to  call  together  the  members 
of  the  county  committee,  and  the  members 
thus  assembled  shall  have  power  to  fill  such 
vacancies." 

'  The  crucial  question  now  before  us  is  the 
regularity  of  the  county  committee  which 
filed  the  certificate  of  nominations  which  is 
objected  to.  By  rule  4  the  primaries  or  dele- 
gate elections  are  to  be  held  on  the  Saturday 
next  before  the  nominating  conventions,  and 
the  electors  are  then  to  elect  delegates  to 
represent  them  In  the  nominating  convention, 
and  "at  the  same  time  and  place  they  shall 
elect  a  member  of  the  county  committee  for 
such  district  for  the  ensuing  year."  The 
learned  president  judge  of  the  court  below  in 
his  second  finding  held  that  the  term  of  the 
committee  duly  elected,  as  is  conceded,  on 
March  18,  1904,  expired  on  March  18,  1906, 
and  the  committee  became  functus  officio  on 
that  day,  except  the  chairman,  secretaries, 
and  treasurer,  who  held  over  under  rule  S 
till  their  successors  should  be  appointed. 
This  part  of  the  finding  Is  a  conclusion  of  law 
based  on  the  interpretation  of  the  phrase  "for 
the  ensuing  year"  in  rule  4,  and  was  an  er- 
roneous construction  of  the  rule.  The  "ensu- 
ing year"  meant  by  the  rule  was  not  the  cal- 
endar, but  the  political,  year;  that  is,  the 
interval  between  one  election  and  the  next 
annual  election,  which  might  be  more  or  less 
than  12  calendar  months.  The  delegate  elec- 
tions are  not  held  at  any  set  date,  but  at 
"such  time  and  place  as  may  be  fixed  by  the 
county  committee."  Rule  8.  The  time  is  In 
the  discretion  of  the  committee,  and  It  is 


common  knowledge  that  it  Varies  In  different 
years,  according  to  the  exigencies  or  con- 
venience of  each  year.  Thus  In  the  years  of 
election  of  the  president,  or  the  governor,  er 
other  state  officers,  the  date  of  county  con- 
ventions is  largely  dependent  on  the  date  of 
the  national  or  state  conventions,  while  In 
years  of  election  of  county  officers  only  the 
date  is  governed  by  local  convenience  If  a 
county  election  and  convention  should  be  held, 
as  it  often  Is,  in  August  of  one  year  and  an- 
other in  March  in  the  next  year,  the  new  com- 
mittee would  come  Into  power  at  once,  and 
the  term  of  the  prior  committee  would  end. 
though  it  had  lasted  only  seven  montlis,  and, 
vice  versa,  the  term  of  a  committee  elected  in 
March  might  extend  to  August  of  the  follow- 
ing year  and  thus  cover  17  months.  If  the 
date  of  the  primary  election  should  be  so 
fixed. 

A  brief  consideratton  of  the  powers  and 
duties  of  the  county  committee  will  show 
that  this  is  necessarily  the  intent  of  the 
rules.  By  rule  8  the  time  and  place  of  the 
county  convention  are  to  be  fixed  by  the 
committee;  by  rule  4,  on  tlie  Saturday  be- 
fore such  date,  the  electors  are  to  assemble 
at  the  usual  place  of  holding  delegate  elec- 
tions, "or  at  such  place  as  shall  be  desig- 
nated by  the  members  of  the  county  com- 
mittee for  the  respective  district,"  and  the 
committeeman  shall  call  the  assembly  to 
order,  and  they  shall  then  proceed  to  elect 
a  Judge  and  two  inspectors,  and  to  hold  the 
election ;  and  by  rule  6  "the  county  commit- 
teeman of  each  district  shall  be  the  exec- 
utive officer  thereof."  It  thus  appears  that 
the  whole  party  machinery  of  party  elec- 
tions is  centered,  and  to  a  large  extent  de- 
pendent, on  the  Initiatory  action  of  the 
county  committee  for  the  county  and  of  the 
committeeman  for  his  district.  If  the  whole 
committee  is  liable  to  become  officially  dead 
at  a  fixed  date  of  exactly  a  calendar  year 
after  their  election,  then  the  whole  organiza- 
tion is  In  danger  of  being  thrown  Into  In- 
extricable confusion  by  the  accidental  or 
intentional  or  factional  failure  by  the  old 
committee  to  fix  a  date  for  the  election  of  a 
new  committee  before  the  expiration  of  their 
own  year.  The  party  will  be  helpless  to 
proceed  regularly  under  its  own  rules,  for 
there  will  be  no  one  with  authority  to  malce 
the  calls  or  start  the  proceedings.  It  is 
impossible  to  suppose  that  the  party  In 
framing  its  rules  meant  to  subject  Itself  to 
such  obvious  risks.  But,  on  the  other  hand. 
If  the  "ensuing  year"  was  Intended,  as  It 
must  have  been,  to  mean  the  political  year, 
there  is  full  provision  for  an  organization 
always  in  existence  ready  for  regular  party 
action  under  the  rules. 

Testing  the  regularity  of  the  nominations 
objected  to  by  the  rule  thus  understood  It 
appears:  (1)  That  the  committee  elected  In 
March,  1904,  has  not  been  superseded  by  any 
new   committee   subsequently   elected,   and 
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la  therefore  stin  In  office  de  Jure  as  well  as 
de  facto.  (2)  That  on  June  16,  1906,  the 
chairman  of  the  committee  regularly  certi- 
fied the  names  of  the  candidates,  as  author- 
ised by  the  act  of  1897.  (8)  That  on 
Angost  17,  1905,  the  committee  met,  and, 
the  chairman  having  resigned,  elected  a 
new  chairman.  (4)  That  on  September  28, 
1905,  all  the  nominees  certified  to  the  county 
commissioners  on  June  15,  1905,  excepting 
the  nominee  for  district  attorney,  having 
previously  withdrawn,  the  committee  met 
and  made  nominations  to  fill  the  vacancies 
caused  by  these  withdrawals.  (6)  That  on 
October  2,  1905,  the  chairman  of  the  com- 
mittee duly  certified  these  nominations  to 
the  county  commissioners.  (6)  That  the 
nominees  so  certified,  the  appellants,  are  the 
regularly  nominated  candidates  of  the  party, 
and  as  such  are  entitled  to  the  Republican 
column  on  the  official  ticket 
■  Some  collateral  matters  may  be  brlefiy 
noticed.  The  chairman  of  the  county  com- 
mittee acted  within  his  authority  under  the 
act  of  1887  (quoted  in  the  third  finding  of 
fact  by  the  court  below)  In  dispensing  with 
the  connty  convention  to  make  nominations, 
bnt  be  was  mistaken  m  assuming  that  there 
was  no  occasion  for  district  elections  to 
elect  a  new  committee.  Under  rule  4  the 
two  elections  are  to  be  held  at  the  same 
time  and  place,  but  they  are  separate  elec- 
tions and  Involve  separate  rights  of  the 
electors.  The  rule  requires  the  election  for 
committeemen  to  be  held  at  the  time  and 
place  fixed  by  the  committee,  but  it  clearly 
contemplates  an  election  each  political  year, 
and,  if  the  electors  should  see  or  suspect  a 
design  on  the  part  of  the  committee  to  post- 
pone a  new  election  for  the  perpetuation  of 
their  own  power  or  other  unlawful  or  In- 
sufficient reason,  mandamus  would  He  to 
compel  the  committee  to  act  In  the  pres- 
ent case  no  such  action  was  taken  by  any 
elector,  and  the  action  of  the  committee  was 
acquiesced  In  so  far  as  any  contest  in  a 
regular  way  under  the  rules  was  concerned. 
The  chairman  of  the  committee  was  also  in 
error  in  supposing  that  the  terms  of  the 
committeemen  had  expired,  and  In  reap- 
pointing them  on  April  15,  1905.  Under 
rule  6  he  had  power  to  fill  all  vacancies  In 
the  committee,  whether  one  or  all  of  the 
number,  but  as  there  were  no  vacancies  his 
action  was  nugatory.  Having  reappointed 
the  same  persons,  however,  no  trouble  en- 
sued. The  committee  acted,  and  their  ac- 
tion was  valid  by  reason  of  their  previously 
existing  authority. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  objections  to  the  nomina- 
tions directed  to  be  dismissed. 

POTTER  and  MESTREZAT,  JJ.  (dissent- 
ing). It  is  certain  that  the  writ  of  certiorari 
does  not  He  to  revise  the  decision  of  the 
conrt   below   upon    matters   of   fact    And 


without  conceding  that  the  record  proper 
in  this  case  contains  sufficient  to  give  us 
jurisdiction  to  inquire  Into  the  merits  of 
the  question,  we  are  clearly  of  the  opinion 
that  under  a  reasonable  constructioa  of  the 
party  rules  the  terms  of  the  county  com- 
mitteemen elected  in  March,  1904,  expired 
at  the  time  fixed  for  holding  the  meeting 
In  April,  1905,  to  elect  members  for  the 
then  ensuing  year.  Apparently  no  other  con- 
struction than  ttils  occurred  to  the  mind 
of  any  one  connected  with  the  county  com- 
mittee, and  the  chairman  showed  that  he 
so  construed  and  understood  the  rule,  by 
his  action  in  attempting  to  appoint  the 
members  of  an  entire  new  committee  to 
act  from  that  date.  It  Is  suggested  for 
the  first  time.  In  the  opinion  of  the  ma- 
jority of  this  court,  that  the  terms  of  the 
old  committeemen  were  not  limited  to  the 
ensuing  year  after  their  election,  but.  that 
they  continued  in  office  Indefinitely,  owing 
to  the  failure  of  a  convention  to  eleiet  their 
successors  in  April,  1905.  With  this  view 
we  cannot  agree.  Rule  4  provides  "that  on 
the  Saturday  next  before  the  time  for  hold- 
ing the  nominating  convention,  the  Repub- 
licans of  the  respective  districts  ♦  •  • 
shall  elect  a  member  of  the  connty  com- 
mittee for  such  district  for  the  ensuing 
year."  In  the  present  instance  the  time 
designated  by  the  chairman  for  holding  the 
convention  was  April  18,  1906,  and  the  Sat- 
urday before  was  April  15tb,  so  that,  under 
the  rule,  the  term  of  the  committeemen 
elected  for  the  previous  year  ended  at  that 
time.  And  the  chairm&n  so  understood  it 
and  appointed  new  committeemen  under  his 
claim  of  right  to  fill  vacancies.  It  was  this 
action  which  the  court  below  held  was  un- 
authorl2ed  and  Illegal,  and  we  think  the 
view  taken  by  the  court  In  this  respect  was 
right  Clearly  under  the  rules,  the  connty 
committee  was  an  elective  body  to  be  chosen 
by  the  people  of  the  districts,  to  serve  only 
for  the  ensuing  political  year.  The  power 
of  the  chairman  to  fill  vacancies  extended 
only  to  such  as  occurred  In  the  elective  body 
and  during  the  current  year.  We  can  see  no 
power  given  to  him  by  the  rules  to  appoint 
an  entirely  new  committee,  without  sub- 
mitting the  choice  of  the  membership  to 
the  votes  of  the  people  of  the  respective  dis- 
tricts at  the  time  fixed,  under  rule  4. 

We  would  dismiss  the  assignments  of 
error,  and  affirm  the  proceedings  in  the  court 
below. 


SCHUCHLER   v.    COOPER. 

(Superior  Court  of  Delaware.    New  Castle. 
Feb.  10,  1904.) 

1.  LnirTATiON    OP   Actions  —  ACKN0WI.EDO- 

MENT— SUFFICIENCT. 

A  Statement  by  a  debtor  to  a  creditor  that 
the  debtor  did  not  have  tlie  money  to  make  pay- 
ments, but  that  his  farm  was  big  enough  to  pay 
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the  bill,  did  not  amoant  to  an  acknowledgment 
Bofflcient  to  revive  the  debt,  aa  against  limita- 
tions. 

2.  WoBK  AND  Labok— Amount  of  Kboovbbt. 
(tee  fnmisliinc  board  and  services  in  the 
absence  of  an  express  contract  is  entitled  to 
recover  tbeir  reasonable  wortb. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  60, 
Cent  Dig.  Work  and  Labor,  1§  1,  2.] 

Action  by  Henry  T.  SchuCbler  against 
Alexander  B.  Cooper,  as  admlnistratcnr  of 
Robert  Cobum  Dickson,  fleceased.  Verdict 
for  plaintiff. 

Action  of  assumpsit  for  care  and  attention 
and  board  fnmisbed  Robert  Coborn  Dickson 
by  plaintiff  from  June  10,  1882  to  May  25, 
1900.  At  tbe  trial  testimony  was  adduced 
as  to  tbe  time  covered  by  tbe  board  fnmisb- 
ed and  services  rendered  to  Robert  Coburn 
Dickson  by  tbe  plaintiff,  and  the  acknowl- 
edgment of  Indebtedness  therefor  by  said 
Dickson,  as  follows: 

Louise  Schuchler,  Jr.,  testified  on  direct  ex- 
amination as  follows:  "By  Mr.  Wbiteman: 
Q.  What  relation  are  you  to  Henry  Schuch- 
ler? A.  I  am  bis  daughter.  Q.  Where  do 
you  now  reside?  A.  At  1103  Clayton  street, 
in  this  city.  Q.  With  whom  do  you  reside? 
A.  Mr.  H.  W.  Cause.  Q.  Tou  are  employed 
in  his  household?  A.  Yes,  sir.  Q.  Where 
did  you  reside  In  June,  1892?  A.  With  my 
father,  on  the  Joe  Morrow  place.  Q.  Was 
that  in  Christiana  Hundred?  A.  Yes,  sir. 
Q.  In  -this  county?  A.  Yes,  sir.  Q.  And 
that  it  near  Walnut  Run  School  House? 
A.  Yes,  sir.  Q.  Did  you  attend  that  school? 
A.  Yes,  sir.  Q.  Did  yon  know  Mr.  Robert 
C.  Dickson  in  his  lifetime?  A  Yes,  sir. 
Q.  How  far  did  he  reside  from  your  home? 
A.  It  was  not  very  far  from  the  Morrow 
place.  Q.  About  how  far,  as  near  as  you 
can  tell?  A  About  a  half  mile.  Q.  How 
old  were  you  when  you  first  knew  him? 
A.  About  seven.  Q.  How  did  you  become 
acquainted  with  him?  A.  When  we  started 
to  carry  his  meals,  that  Is  tbe  way  we  first 
got  acquainted  with  him.  Q.  Who  started 
to  carry  his  meals?  A.  My  sister  and  I. 
Q.  Is  your  sister  older  than  you?  A.  She 
Is  two  years  younger  than  I.  Q.  How  far 
did  you  have  to  go  when  you  first  began 
carrying  his  meals?  A.  When  we  first  he- 
gan  carrying  them  we  had  to  go  about  a 
half  mile.  Q.  How  long  did  you  continue 
to  take  his  meals  to  him?  A.  Eight  years; 
from  1892  to  1900.  Q.  How  many  times  a 
day  did  you  take  his  meals  to  him?  A. 
Three  times  a  day.  Q.  What  meals  did  you 
take  to  him  A.  The  best  kind  of  meals. 
Q.  Who  took  care  of  Mr.  Dickson,  If  you 
know?  A.  My  father.  Q.  What  care  did 
he  take  of  him?  A.  He  cleaned  the  house 
for  him  and  swept  the  rooms  for  him,  and 
saw  that  bis  fires  were  fixed  and  that  every- 
tbing  was  all  right  before  father  left  tbe 
place.  Q.  What  time  would  your  father  get 
away  from  there  to  go  to  his  home?  A. 
Between  10  and  11  o'clock  sometimes,  and 
sometimes  It  would  be  half-past  11.    I  know 


that  because  I  used  to  wait  for  father  at 
nights  and  go  home  with  him.  Q.  Did  Mr. 
Dickson  ever  pay  yoor  father  fot  this  board 
furnished  him?  A.  No,  sir.  Q.  How  do  you 
know  that?  A.  Because  I  heard  father  ask 
him  for  the  money,  and  Mr.  Dickson  asked 
him  If  he  could  net  wait  until  he  could  get 
the  money.  Q.  When  did  you  bear  that  con- 
versation? A.  I  guess  it  was  about  a  year 
before  he  died.  Q.  What  else.  If  anything, 
did  he  say  about  paying  your  father  for  tbe 
board  furnished?  A.  He  said  the  farm  was 
big  enough  to  pay  for  the  bill.  Q.  What 
did  your  father  say  to  him  about  being  paid 
for  this  board  furnished?  A.  He  said,  'Mr. 
Dickson,  could  not  you  let  me  have  the 
money  for  the  bill?'  And  Mr.  Dickson  said 
he  did  not  have  tbe  money  for  the  board 
bill.  Q.  Where  did  this  conversation  be- 
tween your  father  and  Mr.  Dickson  relative 
to  the  payment  of  this  bill  take  place?  A 
In  tbe  dining  room  of  Mr.  Dickson's  houses 
I  was  In  tbe  kitchen.  Q.  Was  the  door  open 
or  closed?  A.  The  door  was  open.  Q.  How 
far  was  the  kitchen  from  the  dining  room? 
A.  It  was  adjoining  the  dining  room.  The 
Utchen  adjoined  the  dining  room.  Q.  Did 
yon  say  it  was  a  year  before  <»  within  a 
I  year  of  bis  death?  A.  It  was  a  year  before 
his  death.  Q.  When  did  he  die?  A.  He 
died  In  June,  1900." 

Louise  Schuchler,  3r.,  testified  upon  tbe 
same  point  as  follows :  "By  Mr.  MHilteman : 
Q.  You  are  the  wife  of  Henry  T.  Schuchler,  the 
plaintiff,  are  you  not?  A.  Yes,  sir.  Q.  Did 
you  know  Robert  Coburn  Diclcson  In  his  life- 
time? A  Yes,  sir;  I  knew  him  well.  Q. 
How  long  did  you  know  him?'  A.  I  knew 
him  from  1882  until  he  died,  on  Jnne  6,  1900. 
Q.  Where  did  you  live  during  those  eight 
years?  A.  The  first  two  years  we  lived  on 
the  Morrow  place,  and  then  we  lived  at  the 
'Owl's  Nest'  and  then  from  there  we  moved 
to  Susie  Donohue's  place.  Q.  Did  you  and 
your  husband  ever  do  anything  for  Mr.  Dick- 
son? A.  We  boarded  him,  and  Mr.  Schudiler 
looked  after  him  and  took  care  of  him.  Q. 
Who  prepared  the  food  for  him?  A.  I  did. 
Q.  What  would  you  prepare?  A  I  prepared 
all  kinds  of  vegetables  that  come  on  the  table, 
and  everything  that  the  market  brings.  Q. 
Did  you  ever  prepare  any  meats  of  any  kinds 
for  him?  A.  Yes,  sir;  beef,  leg  of  lamb,  and 
all  kinds  of  meats.  Q.  Did  you  ever  prepare 
any  chicken?  A.  Yes,  sir;  he  got  chicken 
every  day.  Q.  How  many  meals  did  you 
furnish  blm  each  day?  A.  Three  meals.  Q. 
And  this  was  during  the  time  that  you  lived 
on  tbe  Morrow  property,  at  the  Owl's  Nest, 
and  on  the  Donohue  property?  A.  Yes,  sir. 
Q.  Was  your  husband  ever  paid  for  that 
board  furnished  Mr.  Dickson?  A.  No,  sir. 
Q.  Did  Mr.  Dickson  ever  say  anything  In 
your  presence  about  paying  your  husbana 
that  bill?  A.  Yes,  sir;  he  did.  Q.  What  did 
he  say?  A.  My  husband  asked  blm  about  it, 
and  he  said  had  be  not  patience;  that  he  had 
plenty  of  money  coming  to  him,  and  he  ain't 
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got  It  at  the  present  time.  Then  he  said, 
'If  yon  don't  get  the  money,  the  farm  la  big 
enough  to  pay  yon.'  Q.  Did  he  say  anything 
aboat  paying  him  when  he  got  the  mon^? 
A.  He  said  he  did  not  have  It  to  spare.  Q. 
What  did  Mr.  Dlcftoon  say  abont  paying  yoor 
hnaband  for  this  food  that  was  provided  for 
Urn?  A.  Well,  he  said  that  he  wonld  pay 
him  $10  a  -we^  Q.  And  when  did  he  say  he 
would  pay  it?  A.  He  said  when  he  got  the 
money.  Q.  When  was  this  conversation? 
A.  That  was  abont  a  year  or  two  years  be- 
fore he  died.  Q.  Where  was  he  when  he 
said  this?  A.  He  was  In  the  dining  room 
of  Mr.  Dl(±8on's  house.  Q.  When  was  the 
first  time  anything  was  said  between  your 
bnsband  and  Mr.  Dickson  as  to  how  mnch 
board  shonld  be  charged?  A.  Well,  it  was 
the  first  time,  when  Mr.  Dickson  asked  my 
husband  about  whether  be  could  board  him. 
Q.  What  was  said  as  to  how  much  should 
be  charged?  A.  He  told  my  husband  to  make 
up  the  bill;  how  much  the  bill  was.  Q.  What 
was  the  bill  made  out  for?  A.  For  his 
victuals,  and  for  the  work.  Q.  How  much 
money?  A.  Ten  dollars  a  week.  Q.  Was 
that  satisfactory  to  Mr.  Dickson?  A.  Mr. 
Didcaon  said  he  was  satisfied  with  that.  Q. 
And  yoa  say  that  that  was  the  first  week 
yoa  began  supplying  him  with  food?  A.  Yes, 
sir." 

The  witness  further  testified,  in  cross-ez- 
amtnation,  upon  the  same  points,  as  follows: 
"By  Mr.  Hllles:  X.  Q.  Abont  what  year  was 
it  that  your  husband  had  this  talk  about  the 
$10  a  week  that  Mr.  Dickson  was  going  to 
pay  for  his  board?  A.  It  was  in  the  fall.  X.  Q. 
What  year?  A.  Abont  two  years,  I  think, 
before  he  died.  X.  Q.  Was  that  the  only  talk 
tiiat  you  ever  overheard  about  It?  A.  No, 
sir;  I  heard  it  many  times.  X.  Q.  Before  that? 
A.  Before  that  X.  Q.  I  understood  yon  to 
say,  in  answer  to  Mr.  Whlteman's  question, 
tliat,  when  you  went  on  the  farm,  there  was 
a  talk  about  $10  a  week.  Is  that  right,  or 
was  I  mistaken?  A.  When  we  took  Mr. 
Dickson  to  board  the  first  week,  he  told  my 
husband  to  make  up  the  bill,  and  he  was 
satisfied  with  the  bill  which  my  husband 
made  up  for  him  at  $10  a  week.  X.  Q.  When 
was  that?  A.  That  was  in  the  spring  of  the 
year  of  1802.  X.  Q.  In  the  spring  of  the  year 
1892  your  husband  made  up  a  bill,  did  he, 
for  $10  a  week?  A.  Tes,  sir.  X.  Q.  And  he 
presented  it  to  Mr.  Dickson?  A.  Tea,  sir. 
X.  Q.  And  did  Mr.  Dickson  pay  him?  A.  No, 
sir.  X,  Q.  Did  he  present  a  bill  every  week? 
A.  No,  sir.  X.  Q.  Did  he  ever  present  a  bill 
to  Mr.  Dickson?  A.  Tes,  sir;  he  did.  X.  Q. 
When?  A.  In  the  spring  of  the  year,  the 
first  time  when  we  started  to  board  Mr.  Dick- 
son. X.  Q.  Was  that  the  only  one  that  he 
presented?    A.  Tes,  sir;  the  only  one." 

The  defendant  prayed  the  court  to  charge 
the  Jury  as  follows:  (1)  That  under  the 
evidence  in  this  case  the  plaintiff,  if  entitled 
to  recover  anything  In  the  opinion  of  the  Ju- 
ry, can  only  recover  for  the  items  in  the  bill 


of  particulars  occurring  within  three  years 
before  the  conunencement  of  this  snlt  Bar- 
ton V.  Robinson,  1  Houst  200.  (2)  In  order 
to  take  the  case  out  of  the  statute  of  limita- 
tions, the  plaintur  must  prove  an  uncondi- 
tional acknowledgment  of  liability  on  the 
account,  wlilch  la  the  basis  of  the  suit  (8) 
That  unless  the  Jury  shall  believe  from  the 
evidence  tliat  there  was  an  express  contract 
to  pay  a  certain  amoupt,  they  can  find  for 
the  plaintur  only  nominal  damages,  as  there 
is  no  proof  of  the  value  of  the  service  rend- 
ered. Carpenter  v.  Haya,  163  Pa.  434,  25 
Atl.  1127.  (4)  Claims  against  a  dead  man's 
estate,  which  might  Iiave  been  made  agrainst 
himself,  while  living,  are  always  subjects 
of  Just  suspicion,  and  our  books,  from  Gra- 
ham V.  Graham,  34  Pa.  475,  to  Miller's  Est 
136  Pa.  239,  249,  20'  Atl.  796,  are  full  of  ex- 
pressions by  this  court  of  the  necessity  of 
strict  requirement  of  proof  and  the  firm 
control  of  Juries  In  such  cases.  The  present 
Is  no  better  than  most  of  its  class. 

Wages  for  domestic  service  are  presumed 
to  be  paid  at  the  periods  customary  at  the 
time  and  in  the  neighborhood,  and  claims 
for  such  wages  for  unusual  length  of  time, 
and  especially  those  not  made  until  after 
the  claimant  has  left  the  service,  must  be 
supported  by  affirmative  proof  that  they  have 
not  been  paid.  As  said  by  Strong,  J.,  speak- 
ing of  the  similar  presimiption  of  payment 
of  a  bond  after  the  lapse  of  20  years,  the 
legal  presumption  shifts  the  burden  of  proof, 
and  "after  20  years  the  creditor  is  bound  to 
show,  by  something  more  than  his  bond,  that 
the  debt  has  not  been  paid.  Reed  v.  Reed, 
46  Pa.  239.  The  English  rule  in  regard  to 
wages  has  long  been  settled.  It  is  founded 
on  the  habits  and  usages  of  the  people,  the 
solid  foimdatlon  of  all  common-law  presump- 
tions of  fact  The  same  habits  and  usages 
obtain  in  this  country,  and  the  same  rule 
was  therefore  adopted  in  McConnell's  Ap- 
peal, 97  Pa.  31,  and  is  now  the  settled  law 
of  the  state.  Honck's  Bz'rs  v.  Houck,  99 
Pa.  652;  Webb  v.  Lees,  1^  Pa.  18,  24  Atl. 
169.  The  presumption  grows  stronger  as 
each  period  of  payment  goes  by.  In  the 
nature  of  things  it  is  less  potent  against  a 
claim  for  two  or  three  months'  wages  than 
for  two  or  three  years;  and,  again,  its 
strength  is  increased  or  diminished  by  other 
circumstances  that  in  the  usual  exi)erlence 
of  life  make  payment  more  probable  or  ex- 
plain the  delay.  And  the  evidence  to  sustain 
the  claim  must  vary  in  the  same  ratio.  As 
said  by  our  late  Brother  Clark,  in  Gregory 
V.  Com..  121  Pa.  611,  16  Atl.  452,  6  Am.  St 
Rep.  804,  "the  presumption  will  gather 
strength  with  each  succeeding  year,  and  the 
evidence  to  overthrow  it  must  of  course,  be 
correspondingly  increased." 

Argued  betore  LORE,  a  X,  and  PENNE- 
WILL  and  BOTCB,  JJ. 

William  T.  Lynam  and  J.  Harvey  White- 
man,  for  plaintiff.  William  S.  Hllles,  for 
defendant 
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LORE,  a  J.  (charging  the  Jury)-  In  tbls 
action  Henry  T.  Scbachler,  the  plaintiff,  sedca 
to  recover  from  Alexander  B.  Cooper,  admin- 
istrator of  Bobert  Cobdm  Dickson,  deceased, 
the  defendant,  for  personal  services  and  for 
board  which  he  rendered  and  fnmlBbed  to  the 
deceased  in  his  lifetime,  and  which  are  Item- 
ized In  his  bill  of  particulars  as  follows : 

Board  from  Jane  10,  1892,  to  May  25, 
1900,  at  $10  ner  week $4,120  00 

Nursing,  May  25  to  June  6,  190O,  at 
$5  per  day 65  00 

Care  and  attention,  cleaning  up  and 
waiting  upon  deceased,  from  June 
19,  1£»2.  to  May  25,  1900,  at  75 
cents  per  day 1,463  00 

Pttobate 16 

Aggregating. 15.638  15 

One  of  the  pleas  relied  upon  by  the  de- 
fendant Is  the  statute  of  limitations.  Under 
that  plea  the  defendant  claims  that  no  re- 
covery can  be  had  for  any  parts  of  the  items 
named  in  the  bill  of  particulars  which  were; 
furnished  or  rendered  more  than  three  years 
before  the  date  of  the  commencement  of  this 
action,  which  was  September  13,  1001.  Bnn- 
nlng  back  tliree  years  from  that  date,  wonid 
bring  you  to  September  13,  1898.  The  stat- 
nte  of  this  state  provides  that  no  action  shall 
be  brought,  in  cases  like  this,  after  the  ex- 
piration of  three  years  from  the  accruing  of 
the  cause  of  action.  Portions  of  the  claim 
In  this  case  appear,  upon  the  face  of  the  bill 
of  particulars,  to  be  barred  by  the  statute. 
We  are  unable  to  find  in  the  evidence  any  ac- 
knowledgment of  the  part  so  claimed  to  be 
barred  by  the  statute  as  a  subsisting  demand 
made  either  by  the  deceased  in  his  lifetime  or 
by  his  administrator,  the  defendant,  since  his 
decease,  which  would  remove  this  bar.  We 
say  to  yon,  therefore,  that  In  reaching  yonr 
verdict  you  are  not  to  consider  any  part  of 
the  plalntlflTs  bill  for  services  rendered  or 
board  furnished  prior  to  September  13,  1898. 

Should  you  be  satisfied  from  the  evidence 
that  after  September  13,  1898,  and  before  the 
death  of  the  defendant,  which  It  is  not  dis- 
puted occurred  June  5,  1000,  the  plaintiff 
rendered  services  or  furnished  board,  or  both, 
as  claimed  in  his  bill  of  particulars,  for  which 
he  has  not  been  paid,  he  would  be  entitled  to 
yonr  verdict  covering  that  period  of  time.  In 
ascertaining  the  value  of  such  services  or 
board,  you  should  be  governed  by  the  price 
fixed  by  the  parties,  if  any  price  was  agreed 
npon  and  shown.  If  no  price  was  agreed  up- 
on, your  verdict  should  be  for  such  sum  as 
the  services  rendered  and  board  furnished 
were  reasonably  worth,  as  disclosed  by  the 
evidence. 

Verdict  for  plaintiff  for  $925.16. 

NOTB.  The  above  case  was  taken  np  to  the 
Supreme  Court  on  a  writ  of  error  ana  at  the 
June  term,  1904,  thereof  the  writ  of  error  was 
dismissed  on  motion  of  defendant's  counsel,  on 
the  ground  that  the  plaintiff,  Scbucbler,  had  no 
standing  in  said  court;  he  having  assijnied  to 
his  counsel  all  bis  Interest  in  the  verdict  im- 
mediately after  same  was  obtained,  but  before 
judgment,  and  befcHre  the  writ  of  error  was 
taken. 


MBLVIN  et  aL  r.  OONNBIB. 

(Superior  Court  of  Delaware.    Kent.    Oct  30, 
1905J 

1.  PLBADiiia— -Ajtidatit  or  DxncRSE— Tua 
or  Fii,iiia— Extension. 

An  uplicatlon  to  extend  the  time  within 
which  to  nle  an  affidavit  of  defense  most  be 
made  by  the  first  Friday  of  the  term. 

2._  SAIIB— SUFTICIKNCT  Ot  AlTIDAVIT. 

In  an  action  of  assumpsit,  an  affidavit  of 
defense  alleging  that  defendant  "verily  believes 
that  there  is  a  legal  defense  to  the  whole  of  the 
cause  of  action  In  the  above  stated  suit,  the 
nature  and  character  whereof  Is  as  follows: 
That  there  Is  nothing  due  and  owing  from  the 
said  defendant  to  the  said  plaintiffs  is  insuf- 
ficient. In  that  it  fails  to  state  the  nature  and 
character  of  the  defense,  as  required  by  Rev. 
Code  1888,  Ik.  789,  a  106,  S  4. 

Assumpsit  by  Blley  MeMn  and  anotbor, 
trading  under  the  firm  name  and  style  at 
Melvln  &  Son,  against  Alvin  B.  Conner.  Judg- 
ment for  plaintiff. 

Argued  before  LOBE,  0.  Jn  and  GBUBB 
and  PENNEWILL,  JJ. 

Bosewell  Hammond  and  W.  Watson  Har- 
rington, tor  plaintifls.  George  M.  Jones,  for 
defendant 

llie  defendant  filed  the  foUowtng  affidavit 
of  defense,  viz.:  "Be  it  remembered  that  on 
tills  twenty-sixth  day  of  October,  A,  D.  1905, 
before  me,  Walter  Pardee,  prothonotary  of 
the  superior  court  of  the  state  of  Delaware 
in  and  for  Kent  county,  personally  comes 
Alvin  B.  Conner,  the  defendant  in  the  above- 
stated  suit,  who  having  be«i  by  me  duly  af- 
firmed according  to  law,  doth  depose  and  say 
that  he  is  the  defendant  In  the  above-stated 
suit;  that  he  verily  believes  that  there  is  a 
legal  defense  to  the  whole  of  the  cause  of 
action  In  the  above-stated  suit,  the  nature 
and  character  whereof  is  as  follows:  That 
there  is  nothing  due  and  owing  from  the  said 
defendant  to  the  said  plaintiffs."  The  above 
afildavit  was  duly  signed  and  affirmed  by  the 
affiant 

Mr.  Harrington,  for  plaintiffs :  We  ask  for 
Judgment  notwithstanding  the  affidavit  of 
defense.  This  is  an  action  of  assumpsit  on 
a  book  account,  and  the  affidavit  does  not 
state  the  nature  and  character  of  the  defense 
according  to  the  provisions  of  the  statute 
(Rev.  Code,  1803,  p.  789,  c.  106,  i  4).  Reyn- 
olds V.  Fahey,  4  Pennewlll,  265,  55  Ati.  221. 

Mr.  Jones,  for  defendant:  This  Is  an  ac- 
tion of  assumpsit,  and  the  affidavit  sets  out 
what  la  equivalent  to  non  assumpsit  But 
If  the  court  have  any  doubt  about  the  suffi- 
ciency of  tills  affidavit,  I  would  ask  that  the 
time  be  extended  In  which  to  file  an  affidavit 
of  defense. 

LORE,  G.  J.  Yon  are  too  late  to  make 
that  application  now.  That  must  be  done  by 
the  first  Friday  of  the  term,  and  that  time 
has  passed.  We  bold  that  the  affidavit  of 
defense  Is  Insufficient,  in  that  It  does  not  set 
out  the  nature  and  character  of  the  defense 
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relied  npon,  as  mast  appear  In  ancb  affidavit 
nnder  the  well-settled  rulings  of  tbia  court 

We  tlierefore  order  Judgment  to  be  entered 
DOtwitlistanding  the  afiadavit  of  defense. 


STATE    y.   MAHANBT. 
(Supreme  Court  of  New  Jersey.    Dec.  5,  190S.) 

1.  CBimNAi.  Law— Consecutive  Sentences. 

After  convictions  upon  two  indictments  for 
breaking  with  intent,  the  court  has  power  to 
impose  a  sentence  of  imprisonment  upon  one  of 
the  convictions  to  begin  at  the  expiration  of 
sentence  imposed  upon  the  other  conviction. 

2.  Sake. 

Tills  power  to  impose  consecutive  sentences 
is  not  affected  by  the  provisions  of  section  67 
of  the  Criminal  Procedure  Act  (P.  L.  1888,  p. 
881). 

(Syllabns  by  the  Court) 

Petition  of  Jobn  Mabaney  for  writ  of  ha- 
beas corpus.    Writ  denied. 

Argued  November  term,  1905,  before 
FORT,  GARRETSON,  and  REED.  JJ. 

Peter  J.  McGlnnls,  for  petitioner.  Wil- 
liam H.  Speer,  for  the  State. 

REED,  J.  Tbe  petition  for  the  writ  sets 
oat  that  Jobu  Mabaney  was  convicted  at 
tbe  December  term,  1899,  of  tbe  Hudson 
county  court  of  quarter  sessions  on  two 
Indictments  for  the  crime  of  breaking  with 
Intent  and  that  be  was  sentenced  on  tbe 
first  Indictment  to  be  Imprisoned  for  tbe  term 
of  seven  years,  and  on  tbe  second  indictment 
for  tbe  term  of  five  years  in  tbe  State  Prison. 
The  petition  states  that  the  sentence  of  sev- 
en years  expired  on  the  25th  day  of  August 
1905,  and  that  he  is  still  Imprisoned  by  vir- 
tue of  tbe  second  sentence  of  five  years. 
Cc^ies  of  the  commitments  are  annexed  to 
tbe  petition.  Tbe  first  commitment  recites 
that  tbe  petitioner  was  sentenced  to  bard 
labor  for  tbe  term  of  seven  years,  and  that 
be  pay  tbe  costs  of  prosecution,  and  be  fur- 
ther imprisoned  from  and  after  tbe  said 
term  of  seven  years  until  the  costs  of  prose- 
cution are  paid.  The  second  conviction  re- 
cites that  be  be  imprisoned  for  tbe  term  of 
five  years,  with  tbe  same  conditions.  On 
tbe  back  of  the  second  conviction  is  indorsed: 
"This  term  to  l>egln  at  tbe  expiration  of 
the  sentence  Imposed  in  Indictment  Mo.  53, 
September  term,  1889." 

The  return  to  the  writ  contains  a  certified 
copy  of  the  Judgment  record,  setting  out 
that  in  tbe  September  term,  1899,  two  In- 
dictments were  found  against  tbe  petitioner 
for  breaking  with  intent  and  that  on  the 
first  of  these  indictments  he  was  tried  and 
convicted,  and  on  tbe  second  indictment  be 
ideaded  guilty.  On  tbe  first  indictment  in- 
dictment No.  63,  be  was  sentenced  to  be 
imprisoned  in  tbe  New  Jersey  State  Prison 
for  the  term  of  seven  years,  and  thence  till 
tbe  costs  of  prosecution  were  paid,  and  on 
the  second  indictment  be  was  sentenced 
to  be-  Imprisoned  for  tbe  period  of  five  years, 
and  tiMiiM  until  the  costs  of  the  proaeeatton 


were  paid,  which  said  last-mentioned  sen- 
tence was  ordered  to  commence  upon  tbe  ex- 
piration of  the  sentence  imposed  under  in- 
dictment No.  53  of  the  term  of  September, 
1899.  Thus  tbe  Judgment  record  shows  that, 
as  a  part  of  tbe  sentence  of  five  years,  it 
was  adjudged  that  tbe  sentence  do  commence 
upon  tbe  expiration  of  tbe  sentence  imposed 
on  indictment  No.  58  of  the  term  of  Septem- 
ber, 1899.  A  prisoner  confined  on  a  sen- 
tence will  not  be  released  on  habeas  corpus 
for  errors  in  the  mittimus  when  the  court 
has  tbe  Judgment  before  It  Sennot's  Case, 
146  Mass.  480,  16  N.  E.  448,  4  Am.  St  Rep. 
344.  The  Judgment  is  the  source  of  tbe 
right  of  the  keeper  of  tbe  State  Prison  to 
detain  the  petitioner.  Ex  parte  Wilson,  114 
U.  B.  417,  5  Sup.  Ct  935,  29  L.  Ed.  89:  People 
V.  Baker,  89  N.  Y.  461. 

Tbe  question,  then,  is  whether  the  court 
bad  tbe  power  to  pr(Hiounce  tbe  second  Judg- 
ment-imposing a  sentence  to  commence  after 
'the  term  of  tbe  preceeding  sentence  should 
terminate.  That  a  court  possesses  this  pow- 
er was  decided  In  England  before  the  period 
of  tbe  American  Revolution.  In  1770  Jobn 
Wilkes,  having  been  twice  convicted  of  libel, 
was  sentenced  to  a  term  of  imprisonment  on 
each  indictment  tbe  sentence  on  the  last 
to  l>egln  at  the  end  of  tbe  period-  for  which 
he  was  sentenced  on  the  first  This  Judg- 
ment was  taken  by  writ  of  error  to  the 
House'of  Parliament  and  by  that  bouse  tbe 
question  was  propounded  to  the  bench  of 
Judges,  whether  the  Judgment  upon  the  sec- 
ond conviction  to  commence  from  and  after 
the  termination  of  Imprisonment  to  whldi 
he  was  sentenced  for  another  offense  was 
good  in  law.  Tbe  answer  was  that  tbe  Judg- 
ment of  Imprisonment  Is  good  in  law.  This 
case  of  Rex  v.  Wilkes  Is  reported  in  4  Bur- 
rows, 2577,  and  in  19  Howell's  State  Trials, 
1138,  1134.  As  appears  from  tbe  opinion  of 
Chief  Justice  Wilmot  reported  In  the  last- 
mentioned  book,  the  doctrine  was  confined 
to  misdemeanors,  the  reason  being  tliat  In 
treason  and  felonies  a  certain  known  Judg- 
ment which  cannot  be  departed  from,  namely 
In  the  present  tense  of  the  subjunctive  iws- 
sive,  must  be  imposed;  but  in  misdemean- 
ors, where  pimishment  is  discretionary,  the 
limitation  as  to  time  seems  only  to  be  that 
the  punishment  shall  take  place  before  tbe 
total  dismission  of  tbe  party.  A  punishment 
stiall  not  bang  over  a  man's  bead  when  be 
has  once  been  discharged.  This  declaration 
respecting  felonies  has  no  application  In 
tbe  present  case,  for  tbe  reason  that  the 
offenses  of  which  the  petitioner  was  con- 
victed are,  under  our  statutes,  high  misde- 
meanors, and  the  court  has  a  discretion  as 
to  limitation  of  time  In  tbe  imposition  of 
the  punishment  This  right  to  Impose  con- 
secutive sentences,  which  bad  its  origin  be- 
fore the  American  Revolution,  is  one  well 
recogrnized  in  common  law.  1  Chitty,  Cr. 
Law,  718;  Blsb.  Cr.  Law,  {  953  r  Blsh.  Cr. 
I»ro.  8  1827;  Castro  v.  Reg.,  6  App.  Cas.  22«. 
Tbe  doctrine  Is  one  resting  in  common  sena% 
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MB  well  as  in  authority.  It  is  apparent  tbat, 
unless  consecutive  sentences  can  be  im- 
posed, the  court  must  either  suspend  sen- 
tence for  one  offense  until  the  expiration  of 
the  time  of  imprisonment  named  in  the  other 
sentence,  at  which  time  the  personnel  of  the 
court  and  of  the  prosecutor's  office  may  have 
changed,  and  the  facts  essentia]  to  the  im- 
position of  a  sentence  become  difficult  of  as- 
certainment, or  else  the  court  must  Impose 
concurrent  sentences,  the  effect  of  which 
is  to  entirely  nullify  the  effect  of  one  of 
them.  For  these  reasons  the  great  weight 
of  authority  in  this  country  is  that,  with- 
out any  statutory  provision  for  consecutive 
sentences,  the  power  to  impose  them  resides 
in  the  court  Church  on  Habeas  Corpus. 
634.  Kite  V.  Comm..  11  Meta  (Mass.)  681; 
Williams  V.  State,  18  Ohio  St  46;  Brown 
▼.  Oomm.,  4  Bawle,  269,  26  Am.  Dec.  130; 
Mills  V.  Comm.,  13  Pa.  631;  In  re  Bsmond 
(D.  C.)  42  Fed.  827;  In  re  Fry,  8  Mackey,  135; 
Johnson  v.  People,  83  111.  431.  The  practice 
of  Imposing  consecutive  sentences  has,  so  far 
as  I  am  aware,  been  followed  In  this  state 
during  the  entire  period  of  Its  existence  as  a 
state.  Nor  do  I  find  anything  in  our  statutes 
which  in  any  degree  modifies  the  power  of 
the  court  in  this  respect 

The  counsel  for  the  petitioner  insists  that 
a  provision  of  the  criminal  procedure  act, 
now  embodied  in  section  67,  p.  891,  of  the 
crim.  proc.  act  of  1898,  exhibits  a  lcg;islative 
intention  Inconsistent  with  the  imposition  of 
consecutive  sentences.  This  provision  in  sub- 
stance enacts  that  upon  a  sentence  of  im- 
prisonment in  the  State  Prison  the  sheriff 
or  his  deputy  shall,  within  15  days  after 
sentence  and  receipt  of  a  copy  of  the  taxed 
bill  of  costs,  transport  to  the  said  prison, 
and  deliver  to  the  custody  of  the  keeper 
thereof,  the  person  so  sentenced.  It  then 
provides  that  the  person  so  delivered  shall 
be  safely  kept  therein  until  the  time  of  his 
confinement  shall  have  expired,  and  the  costs 
of  prosecution  be  paid  or  remitted  or  other- 
wise discharged  by  law.  It  is  perceived  that 
the  first  part  of  this  provision  contains  only 
directions  to  the  sheriff  respecting  the  time 
he  shall  have  to  remove  the  prisoner 
to  the  said  prison.  The  only  part  of  the 
section  which  can  be  regarded  as  at  all 
In  point  is  the  declaration  that  the  person 
so  delivered  shall  be  safely  kept  in  the  said 
prison  nntll  the  time  of  his  confinement 
shall  have  expired.  But  conceding  the 
power  to  Impose  consecutive  sentences,  the 
time  of  confinement  of  this  petitioner  was 
fixed  by  the  sentences,  namely,  first  seven 
years  and  then  five  years,  and  the  time  of  his 
confinement  mentioned  in  the  provision  will 
expire  when  both  these  terms  end.  So  there 
seems  nothing  Inconsistent  between  the 
declaration  of  the  statute  and  the  imposition 
of  the  sentence. 

For  these  reasons,  we  think  the  petition 
should  be  dismissed  and  the  petitioner  re- 
manded. 


KNICKERBOCEHBlR  IMPORTATION  CO. 
V.   STATE   BOARD   OF  ASSESS- 
ORS et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  18, 1906.) 

Taxation— CoBPOBATioNB—FBAROinsB  Tax. 

Stock  owned  by  the  corporation  which  is- 
soed  it  should  not  be  considered  in  determining 
the  amount  of  the  franchise  tax  or  license  fee 
under  the  corporation  tax  act 
(Sylltfbns  by  the  Court) 

Certiorari  by  the  Knickerbocker  Importa- 
tion Company  against  the  State  Board  of 
Assessors  and  others  to  review  a  tax  assess- 
ment   Tax  rednced. 

Argued  June  Term,  1906,  before  SWATZB 
and  DIXON,  JJ. 

Rullf  V.  Lawrence,  for  prosecutor.  Robert 
H.  McCarter,  Atty.  Gen.,  for  the  State. 

DIXON,  J.  The  corporation  tax  act  (Gen. 
St  p.  8335;  P.  L.  1901,  p.  81)  imposes  on 
certain  domestic  corporations  an  annual  li- 
cense fee  or  franchise  tax  of  one-tenth  of 
1  per  cent  on  all  amounts  of  capital  stock 
issued  and  outstanding  on  January  1st  up 
to  13,000,000.  The  prosecutor,  one  of  these 
corporations,  claims  that  on  September  26, 
1903,  its  entire  capital  stock.  $500,000,  was 
Issued  to  the  Cazanove  Champagne  Company, 
and  afterwards,  before  January  1,  1904, 
$346,000  of  the  stock  was  returned,  and  on 
January  1,  1004,  was  still  held  by  the  Knick- 
erbocker Company.  On  the  evidence  before 
us  some  doubt  may  be  entertained  whether 
there  was  ever  a  real  issue  of  the  stock,  but, 
if  issued.  It  was  certainly  returned  and  held 
as  claimed.  Because  of  an  erroneous  re- 
port made  by  the  company  to  the  State 
Board  of  Assessors,  a  tax  of  $500  was  levied 
for  January  1,  1004,  and  the  company  now 
seeks  to  have  it  reduced  to  $154,  on  the 
ground  that  the  stock  so  held  by  it  was  not 
outstanding. 

On  behalf  of  the  state  it  is  Insisted  tbat 
stock  once  Issued  Is  outstanding,  within  the 
meaning  of  the  statute,  until  it  has  been  re- 
tired, under  the  twenty-ninth  section  of  the 
corporation  act  Laws  1806,  p.  286.  c.  185. 
But  stock  thus  retired  has  ceased  to  exist, 
and  cannot  properly  be  designated  as  stock 
at  all.  I  think  that  the  Legislature  had  in 
mind  only  existing  stock,  out  of  which  It 
selected  that  which  was  outstanding,  as  the 
basis  of  the  tax  imposed.  If  all  the  stock 
not  retired  had  been  intended,  it  would  have 
been  sufficiently  described  as  "stock  Issued," 
or,  perhaps,  with  more  certainty,  as  "stock 
Issued  and  not  retired."  The  Legislature, 
however,  chose  a  different  term  to  quali^ 
"8to<*  Issued,"  by  requiring  that  It  should 
be  also  "stock  outstanding."  If  a  corpora- 
tion were  incapable  of  owning  stock  Issued 
by  Itself,  "stock  outstanding"  would  be 
equivalent  to  "stock  not  retired,"  for  all  ex- 
isting stock  must  then  have  been  owned  by 
other  persons.  But  before  the  statute  now 
under  consideration  was  passed  the  LeglB- 
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tatniv  had  empowered  domestic  corporations 
to  oira  stock  Issued  by  themselves,  and  the 
stock  so  owned  still  continned  In  legal  con- 
templation to  possess  the  qualities  of  real 
stock.  8nch  stock  Is,  I  think,  most  obviously 
distingalBhed  from  other  stock  of  the  cor- 
poration by  describing  it  as  "not  outstanding" ; 
that  is,  not  standing  as  a  real  charge  against 
the  corporation,  just  as  a  municipal  bond  In 
the  sinking  fund  of  the  municipality  might 
t>e  regarded  as  an  obligation  not  outstanding. 
Bat,  even  It  it  be  conceded  that  the  argn- 
ment  of  the  learned  Attorney  General  cre- 
ates some  doabt,  It  should  be  remembered 
that,  in  the  interpretation  of  tax  laws  for 
-the  purpose  of  ascertaining  what  persons 
and  things  are  subjected  to  taxation,  the 
courts  Incline  to  a  strict,  rather  than  a  lib- 
«ral,  construction,  on  the  Idea  that  the  Legis- 
latnie.  In  Imposing  public  burdens,  will  ex- 
press Its  intention  with  clearness.  We  think 
It  is  not  clearly  declared  that  stock  in  the 
corporate  treasury  must  be  Included  in  fixing 
the  amount  of  this  franchise  tax. 

The  tax  should  be  reduced  to  $154.    No 
costs  are  allowed. 


GRAVES  T.   WOODBRIDGB   TP. 
{Supreme  Court  of  New  Jersey.    Nov.  18, 190S.) 

APFKAI^RBVIBW— FlNDINQS  Ot  JUBY. 

Findings  of  fact  by  a  district  court  upon  a 
trial  without  a  jury  are  binding  upon  this 
court,  unless  unsupported  by  testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  St, 
Gent.  Dig.  Appeal  and  Error.  S|  8955-^995%.] 

(Syllabas  by  the  Court.) 

Appeal  from  District  Court  of  New  Bruns- 
wick. 

Action  by  Ferdinand  L.  Graves  against  the 
township  of  Woodbridge.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Argued  June  term,  1905,  before  GARRISON 
and  GABRETSON,  JJ. 

C.  D.  Ward,  for  appellant  Bphralm  Cut- 
ter, for  appellee. 

OARRISON,  J.  Plaintiff  sued  the  town- 
ship of  Woodbridge  for  the  damages  occa- 
sioned by  his  carriage  being  overturned  by  a 
miry  place  in  the  highway.  The  action  is 
fOonded  upon  the  foUovring  statute:  "That 
If  any  damage  shall  happen  to  any  person 
or  persons,  his,  her  or  their  team,  carriage 
or  other  property,  by  means  of  the  insufficien- 
cy or  want  of  repairs  of  any  public  road  in 
any  of  the  townships  of  this  state,  the  per- 
son or  persons  sustaining  such  damage  shall 
have  the  right  to  recover  the  same  with  costs 
la  an  action  on  the  case  in  any  court  of 
competent  Jurisdiction  in  this  state,  to  be 
Instltated  by  said  person  or  persons,  his,  hes 
or  their  executors  or  admlnistratore,  against 
such  township  by  its  corporate  name."  Gen. 
St  N.  J.  p.  2844,  S  192. 

It  was  incumbent  upon  the  plaintiff,  im- 
der  his  state  of  demand,  to  prove  by  pre- 
ponderance of  testimony  the  want  of  rep<Ur 


In  the  highway  to  which  be  ascribed  his  ac- 
cident 

The  state  of  the  case  settled  by  the  judge 
who  tried  the  issue  in  the  district  court  of 
Perth  Amboy,  without  a  jury,  falls  to  show 
that  the  plaintiff  successfully  sustained  this 
burden ;  but,  on  the  contrary,  when  taken  in 
connection  with  bis  verdict  shows  that  the 
highway  bad  just  been  repaired,  and  that 
the  accident  was  attributable  to  natural 
causes,  for  which  the  defendant  was  not 
chargeable.  There  is  nothing  in  the  case 
that  suggests  that  this  finding  of  fact  is  not 
supported  by  the  testimony. 

Under  these  circumstances  the  Judgment 
of  the  district  court  must  be  affirmed. 


CITY  OF  PASSAIC  v.   PATER80N   BILL 

POSTING,    ADVERTISING    &    SIGN 

PAINTING    CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

MUNICIPAI.    COBPOBATIOIIS  —  ObDIKAHOKS  — 
Bn.I.BOABDS. 

A  city  ordinance  requiring  tliat  sign  or 
billboards  shall  be  constructed  not  less  than  10 
feet  from  the  street  line  is  a  regulation  not 
reasonably  necessary  for  the  public  safety,  and 
cannot  be  justified  as  an  exercise  of  the  police 
power. 

(Syllabus  by  the  Court) 

Error  to  Supreme  ,Court 

The  Paterson  Bill  Posting,  Advertising  & 
Sign  Painting  Company  was  convicted  of 
violation  of  an  ordinance  of  the  dty  of  Passa- 
ic, and  brings  error.    Reversed. 

William  B.  Gourley,  for  plaintiff  in  error. 
James  Sullivan,  for  defendant  in  error. 

8WATZE,  J.  The  plaintiff  in  error  was 
convicted  of  the  violation  of  an  ordinance  of 
the  city  of  Passaic  regulating  signs  or  bill- 
boards and  the  conviction  was  affirmed  by  the 
Supreme  Court.  71  N.  J.  Law,  75,  58  Atl.  343. 
The  ordinance  provides  that  no  sign  or  bill- 
board shall  be  at  any  point  more  than  eight 
feet  above  the  surface  of  the  ground,  and  re- 
quires that  It  shall  be  constructed  not  less 
than  ten  feet  from  the  street  line.  The 
statutory  authority  for  this  ordinance  is  the 
act  of  April  8,  1903  (P.  L.  1903,  p.  513,  c.  240), 
which  authorizes  the  governing  body  of  any 
city  to  regulate  the  size,  height  location, 
position,  and  material  of  all  fences,  signs, 
billboards,  and  advertlsementa.  The  statute 
does  not  limit  the  power  of  the  municipal 
authorities  to  cases  where  the  structures  may 
I>e  In  a  condition  dangerous  to  the  public 
safety,  and  the  first  section  of  the  ordinance 
absolutely  prohibits  signs  and  billboards 
within  ten  feet  of  the  street  line.  In  the 
present  case,  the  billboard  was  erected  in 
1902,  prior  to  the  passage  of  the  act  and  the 
police  Justice  has  certified  that  no  evidence 
was  offered  of  it  being  dangerous  to  life  or 
limb  because  of  insecure  fastening.  It  is 
obvious  that  the  effect  of  the  ordinance  is  to 
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deprive  tbe  landowner  of  the  oidtoary  use 
for  a  lawful  business  purpose  of  a  portion  of 
his  land.  Such  deprivation  Is  a  taking  within 
tbe  meaning  of  the  constitutional  provision 
(Trenton  Water  Power  Ca  v.  Baft,  86  N.  J. 
Law,  383,  approved  by  this  court  In  Pennsyl- 
vania R.  R.  Co.  V.  Angel,  41  N.  J.  Eq.  316, 
7  Atl.  432,  56  Am.  Rep.  1);  and  where  no 
compensation  Is  given  to  the  land  owner,  tbe 
taking  can  only  be  justified  if  It  Is  done  In  the 
exercise  of  the  police  power  of  the  stata 

Upon  this  question  the  legal  rule  Is  ac- 
curately stated  In  tbe  opinion  of  the  Supreme 
Court  In  this  case  as  follows:  "The  true  rule 
to  be  extracted  from  the  cases,  and  tbe  one 
abundantly  supported  by  them,  Is  that  when 
statutes  are  obviously  Intended  to  provide  for 
tbe  public  safety,  and  tbe  ordinances  pre- 
scribed under  tbem  are  reasonable  and  In 
compliance  with  their  piu'irases,  both  the  stat- 
utes and  the  ordinances  are  lawful,  and  must 
be  given  due  efFect  When  tbe  control  at- 
tempted to  be  exercised  over  private  rights  Is 
in  excess  of  that  essential  to  effectuate  such 
legitimate  authority,  it  deprives  the  owner 
of  bis  property,  by  circumscribing  the  use  of 
it,  without  giving  him  the  Just  compensation 
secured  to  him  in  sucb  case  by  the  organic 
law."  The  Supreme  Court  held  that  because 
the  erection  of  such  signs  might  be  attended 
with  danger  to  tbe  public  at  times  of  severe 
storms  or  by  the  decay  of  their  supports,  the 
ordinance  was  not  without  legal  authority. 
In  our  opinion  the  legality  of  the  ordinance 
does  not  depend  upon  the  possibility  of  dan- 
ger thus  suggested,  but  upon  whether  such  a 
r^ulation  is  reasonably  necessary  for  tbe 
public  safety.  There  must  always  be  a  pos- 
sibility of  danger  from  tbe  erection  of  any 
structure,  and  from  its  decay;  but  sucb  a 
possibility  Is  not  sufficient  to  Justify  tbe 
municipal  authorities  in  depriving  a  man  of 
tbe  ordinary  use  of  his  land.  In  all  our  cities 
and  towns,  fences  and  buildings  are  erected 
upon  tbe  street  line.  Involving  the  same  or 
even  greater  possibility  of  danger  from  severe 
storms  or  natural  decay,  bnt  it  would  hardly 
be  maintained  that  a  municipality  could  be 
authorized  by  the  Legislature  to  compel  the 
owners  of  buildings  already  erected  to  take 
tbem  down  or  move  them  10  feet  back  from 
tbe  street  line.  Yet  tbe  danger  to  the  public 
from  bricks  or  slates,  ice  and  snow,  falling 
from  a  building  is  much  greater  than  any 
possible  danger  from  a  billboard.  In  deter- 
mining whether  a  regulation  is  reasonably 
necessary  to  secure  tbe  public  safety,  and 
therefore  within  the  legitimate  exercise  of  the 
police  power,  existing  habits  and  customs  are 
of  great  weight,  and  tbe  universal  custom  of 
building  upon  tbe  street  line  is  cogent  evl- 
dence  that  the  public  safety  does  not  re- 
quire that  Btmcturea  like  billboards  should 
be  set  back  from  the  line.  The  very  fact  that 
this  ordinance  is  directed  against  sign  and 
billboards  only,  and  not  against  fences,  in- 
dicates that  some  consideration  other  than 
tbe  public  safety  lo<l  to  Its  passnge.     It  is  ob-  I 


viouB  from  tbe  face  of  the  ordinance  that  tbe 
object  of  the  first  section  was  not  to  secure 
the  public  safety;  that  section  contains  no 
reference  to  a  dangerous  condition  of  bill- 
boards, while  the  second  section  expressly 
undertakes  to  deal  with  those  that  become 
dangerous. 

We  think  tbe  control  attempted  to  be  ex- 
ercised is  in  excess  of  that  essential  to  effect 
the  security  of  tbe  publla  It  is  probable  that 
the  enactment  of  section  1  of  the  ordinance 
was  due  rather  to  sesthetic  considerations 
than  to  considerations  of  the  public  safety. 
No  case  has  been  cited,  nor  are  we  aware  of 
any  case  which  holds  that  a  man  may  be 
deprived  of  his  property  because  his  tastes  are 
not  those  of  his  neighbors.  iSsthetic  consid- 
erations are  a  matter  of  luxury  and  indulgence 
rather  than  of  necessity,  and  It  is  necessity 
alone  which  Justifies  the  exercise  of  the 
police  power  to  take  private  proper^  wlttaont 
compensation.  In  two  similar  cases,  tbe 
courts  of  other  states  have  reached  tbe  same 
result  Crawford  v.  Topeka,  81  Kan.  756,  33 
Pac.  476,  20  L.  R.  A.  692,  37  Am.  St.  Rep.  323 ; 
Commonwealth  v.  Boston  Advertising  Co.,  188 
Mass.  348,  74  N.  B.  601.  Tbe  view  taken  by 
tbe  majority  of  the  Appellate  Division  in  New 
Yoi^  is  to  the  same  effect.  People  v.  Oreen 
(Sup.)  83  N.  T.  Supp.  460.  In  Missouri  it 
was  held  that  the  owners  of  property  along 
a  boulevard  could  not  be  restricted  from 
building  within  forty  feet  of  the  street  St 
Louis  V.  Hill,  116  Mo.  527,  22  S.  W.  861,  21 
L.  R.  A.  226.  And  in  Maryland  it  was  held 
that  an  ordinance  of  Baltimore  forbidding 
the  grant  of  a  building  permit  unless  in  the 
Judgment  of  the  municipal  board,  the  size, 
general  character,  and  appearance  of  tbe 
building  would  conform  to  the  general  char- 
acter of  the  buildings  previously  erected  in 
the  same  locality,  was  invalid.  The  proposed 
building  in  that  case  was  for  the  purpose  of 
showing  wild  animals  and  in  reality  conduct- 
ing a  continuous  circus  performance  upon 
one  of  tbe  most  beautiful  streets  in  Baltimore. 
Bostock  V.  Sams,  95  Md.  400,  52  AtL  666,  69 
L.  R.  A.  282,  93  Am.  St.  Rep.  394.  Tho 
case  differs  from  Rldeout  v.  Knox,  148  Mass. 
368,  19  N.  B.  890,  2  L.  B.  A.  81.  12  Am.  St 
Rep.  660.  The  statute  In  that  case  gave  a 
right  of  action  In  tort  to  an  adjoining  owner 
where  a  fence  unnecessarily  exceeding  six  feet 
in  height  was  maliciously  erected  and  main- 
tained. Two  elements  were  necessary  for  the 
right  of  action ;  the  unnecessary  character  of 
tbe  fence,  and  the  malicious  motive;  and  tbe 
court  held  that  not  only  mnst  tbe  motive  be 
malicious  but  tbe  malevolence  must  be 
tbe  dominant  motive.  Such  a  statute  does 
not  deprive  tbe  landowner  of  any  ordinary  or 
beneficial  use  of  his  property.  It  merely  pre- 
vents blm  from  using  it  to  injure  bis  neigh- 
bors without  benefit  to  himself.  In  Roches* 
ter  V.  West,  164  N.  Y.  510,  58  N.  B.  678, 
79  Am.  St  Rep.  659,  53  L.  R.  A.  548,  tbe 
ordinance  under  consideration  went  no  far- 
ther than  to  require  tbe  permission  of  tbe 
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common  conncU  fox  Oaf  «rectloii  of  a  bill' 
board  more  tiMta'd  feet  In  height,  and  that 
permission  could  only  be  given  after  notice 
to  ownera  and  occupants  of  land  within  200 
feet  The  ordinance  did  not  authorize  the 
conndl  to  regulate  the  location  and  position 
of  the  billboard,  and  we  must  assume  that  In 
granting  or  withholding  the  permission,  the 
council  would  act  Judicially  and  solely  with 
reference  to  considerntions  of  the  safety, 
health,  or  morals  of  the  public.  The  conrt 
said:  "We  think  this  statute  conferred  upon 
the  common  council  of  the  city  authority  to 
regulate  boards  erected  for  the  purpose  of 
bill  posting,  80  far,  at  least,  as  such  regula- 
tion was  necessary  to  the  safety  or  welfare 
of  the  inhabitants  of  the  city  or  persons  pass- 
ing along  its  streets."  The  invalidity  of  the 
ordinance  In  the  present  case,  In  our  opinion, 
lies  in  the  fact  that  it  exceeds  that  necessity. 
Since  the  effect  of  the  ordinance  is  to  take 
private  property  without  compensation,  and 
cannot  be  Justified  as  an  exercise  of  the  police 
power.  It  Is  Invalid. 

The  Judgment  of  the  Supreme  Gourt  should 
be  reversed,  and  a  Judgment  entered  revers- 
ing the  conviction. 


FLAHERTY  v.  PACK  et  at. 

(Supreme  Court  of  Mew  Jersey.    Nov.  18, 1905.) 

Nkw  Tmai/— TiioB  yoB  Application. 

A  district  court  has  no  anthority  to  grant 
a  new  trial  upon  an  application  made  more 
than  SO  days  after  judgment,  unless  the  appli- 
cation is  based  on  newly  discovered  evidence. 

[EM.  Note. — For  cases  in  point,  see  vol.  87f 
Cent.  Dig.  New  Trial,  f  240.] 

(Syllabus  by  the  Court) 

Certiorari  to  District  Court  of  Atlantte 
caty. 

Action  by  James  Flaherty  against  William 
H.  Pack  and  others.  Judgment  for  plaintiff. 
On  an  order  setting  aside  the  same,  plalntUC 
brings  certiorari.    Order  set  aside. 

Argued  June  term,  1905,  before  SWAYZB 
and  DIXON,  JJ. 

Thompson  &  C!oIe,  for  prosecutor.  Oil  H. 
(Tbandler,  for  defendants. 

DIXON,  J.  In  a  case  commenced  by  attach- 
ment in  the  district  court  of  Atlantic  City  the 
plaintiff  on  September  17, 1003,  obtained  Judg- 
ment after  a  hearing,  without  the  defendants 
having  entered  an  appearance  to  the  action 
under  Sections  71  and  72  of  the  district  court 
act  (P.  Ifc  1888,  pp.  583,  584).  In  December 
1004  the  defendants  moved  to  open  the  Judg- 
ment so  that  a  new  trial  might  be  had,  and  on 
January  6,  1906,  the  court  made  an  order 
granting  the  motion.  This  order  the  prosecn- 
tor  se^s  to  have  set  aside  for  lack  of  au- 
thority in  the  court  to  make  it 

The  power  of  district  courts  to  grant  new 
trials  is  derived  from,  and  therefore  limited 
by  the  seventeenth  section  of  the  statute 
above  dted  (page  558),  which  enacts  that 
"In  every  case  tried  in  any  of  said  courts  the 


Judge  may  •  •  •  order  a  new  trial 
•  •  •  provided  that  application  for  such 
new  trial,  except  where  the  said  application 
is  based  on  newly  discovered  evidence,  shall 
be  made  within  thirty  days  after  Judgment" 
In  the  present  case  the  application  on  which 
the  new  trial  was  ordered  was  not  based  on 
newly  discovered  evidence,  and  assuming, 
without  deciding,  that  the  bearing  was  a  trial 
within  the  intoit  of  the  statute,  the  applica- 
tion was  not  made  in  time  to  authorize  its 
allowance.  The  fact  that  a  previous  appli- 
cation had  been  made  in  time  did  not  alter 
the  legal  situation.  When  that  application 
was  on  April  14,  1004,  formally  and  finally 
overruled,  the  power  of  the  court  to  grant  a 
new  trial  was  exhausted,  unless  newly  dis- 
covered evidence  was  presented. 

The  order  under  review  must  be  set  aside, 
with  costs. 


FRANZ-MILTON   CO.    v.    HALL. 
(Supreme  Conrt  of  New  Jersey.    Nov.  18, 1805.) 

AppEAir— Sbttlkmirt  or  Cask. 

If  the  partjr  who  has  appealed  from  a  Judg- 
ment of  a  district  conrt  fails  to  have  the  state 
of  the  case  agreed  upon  or  settled,  and  also 
fails  to  obtain  a  grant  of  further  time  there- 
for within  15  days  after  the  Judgment,  bis  right 
to  prosecute  the  appeal  is  at  an  end. 

[Eid.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  $  1820.] 

(Syllabus  by  the  Court) 

Appeal  from   District  C3ourt  of  Trenton. 

Action  by  the  Franz-Milton  Company 
against  William  I.  Hall.  Judgment  for  de- 
foidant   and   plaintiff   appeals.    Dismissed. 

Argued  November  term.  1006,  before  GAR- 
RISON, SWAYZB,  and  DIXON,  JJ. 

John  T.  Bird,  for  the  motion.  John  R. 
Backes,  opposed. 

DIXON,  J.  On  September  28,  1805,  the 
district  court  of  Trenton  rendered  Judgment 
for  the  defendant,  and  on  October  7th  the 
plaintiff  gave  notice  of  appeal,  and  executed 
the  necessary  bond,  which  was  approved  by 
the  Judge  of  the  court  and  filed.  On  October 
21st  the  Judge,  at  the  request  of  the  plaintiff 
made  after  the  rendition  of  Judgment  re- 
duced his  findings  of  law  and  fact  to  writing, 
and  filed  the  same,  and  on  November  6th,  he 
signed  an  order  granting  the  plaintiff  15  days 
thereafter,  in  which  to  have  a  state  of  the 
case  agreed  upon  or  settled.  The  defendant 
now  moved  to  dismiss  the  appeal,  insisting 
that  after  the  lapse  of  15  days  from  the  date 
of  the  Judgment  the  Judge  had  no  authority 
to  extend  the  thne  for  preparing  the  case 
on  appeal. 

We  think  this  position  of  the  defendant  is 
correct  The  provisions  of  the  act  giving  the 
right  of  appeal  (P.  L.  1802,  p.  566)  are  evi- 
dently intended  to  secure  a  speedy  hearing, 
and  In  furtherance  of  that  Intent  we  think 
the  third  section  shall  t>e  held  to  mean  that 
If  the  appellant  allows  15  days  to  elapse  after 
Judgment  without   having  the  case  agreed 
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npon  or  settled,  and  without  obtaining  from 
the  Judge  an  extension  of  time  therefor,  his 
right  to  prosecute  the  appeal  is  at  an  end. 
Jones  v.  Proprietors,  S6  N.  J.  Law,  206 ;  Jones 
V.  Morrlstown  Aqueduct  Co.,  87  N.  J.  Law, 
556.  The  request  of  the  plaintiff  that  the 
judge  would  put  his  findings  In  writing,  al- 
though assented  to  by  the  judge,  cannot  be 
deemed  an  Implied  extension,  because  the 
grant  of  further  time  should  be  In  writing, 
and  for  a  definite  period,  in  order  that  the 
adverse  party  may  be  able  to  learn  when  the 
appeal  Is  being  duly  prosecuted.  Perhaps 
the  assent  of  the  judge  to  write  down  and 
file  his  particular  findings  of  fact  and  law 
might  have  been  regarded  as  a  postponement 
of  the  final  rendition  of  judgment,  but  it  was 
not  so  treated  by  either  the  judge  or  the  ap- 
pellant ;  and  it  would  not  now  avail  the  ap- 
pellant for  us  so  to  treat  it  because  the  ap- 
pellant did  not  give  notice  of  appeal  and 
enter  Into  bond  within  10  days  after  the  find- 
ings were  filed,  or  have  a  state  of  the  case 
perfected  or  an  order  of  extension  signed 
witliin  15  days  after  such  filing. 
The  appeal  must  be  dismissed. 


CITY    OP   LAMBBRTVILLB   t.   APPLB- 

OATE. 

(Supreme  C!oart  of  New  Jersey.    Nov.  18, 1905.) 

MUNIOIFAI.    CklBPOBATIONS  —  Obdinanoes  — 

Vauditt— Lboislattve  Discbetton. 
When  the  authority  to  Impose  a  penalty 
conferred  npon  the  legislative  body  of  a  mu- 
nicipality Involves  a  purely  legislative  discre- 
tion, such  body  must  itself  exercise  such  dis- 
cretion by  fixing  the  precise  sum  of  such 
penalty. 

[Ed.  Note. — For  cases  in  x>oint,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  H  15^ 
1310.] 

(Syllabus  by  the  (3oart) 

Certiorari  by  Richard  B.  Applegate  against 
the  city  of  Lambertvllle  to  review  a  con- 
viction of  a  violation  of  a  city  ordinance. 
Reversed. 

Argued  June  term,  1905,  before  GARRISON 
and  GARRBTSON,  JJ. 

Walter  F.  Hayhorst  and  Frank  S.  Katsen- 
bacb,  for  prosecutor.  Lambert  H.  Sergeant, 
for  defendant 

GARRISON,  J.  The  prosecutor  of  this 
writ  of  certiorari  was  convicted  before  a  jus- 
tice of  the  peace  of  the  violation  of  an  ordi- 
nance of  the  city  of  Lambertvllle,  entitled 
"An  ordinance  to  license  and  regulate  hawk- 
ers and  peddlers,"  passed  September  6,  1883. 
Judgment  was  given  for  $10  penalty  and 
costs. 

The  charter  of  the  city  of  Lambertvllle 
(P.  L,  1868,  p.  960,  S  21)  authorizes  the  pas- 
sage of  such  an  ordinance.  Section  23  (page 
962)  provides  "that  in  all  cases  where  by  the 
provisions  of  this  act  the  common  council 
have  authority  to  pass  ordinances  on  any 
subject  they  may  prescribe  a  penalty  or  pen- 
alties for  violation  thereof,  either  by  im- 


prisonment, not  exceedi«r  seven  days  if  is 
the  town  jail,  or  by  fine  n(V  exceeding  one 
hundred  dollars  or  both." 

The  ordinance  under  review  in  its  fourth 
section  provides: 

"Sec.  4.  Any  person  found  guilty  of  a 
violation  of  this  ordinance  shall  be  fined  a 
sum  not  less  than  five  dollars  nor  more  than 
twenty  dollars  or  be  Imprisoned  in  the  city 
jail  for  a  time  not  exceeding  seven  days  or 
In  the  common  jail  of  the  county  of  Hunt»- 
don  not  exceeding  sixty  days,  or  to  be  both 
fined  and  imprisoned." 

This  delegation  to  the  magistrate  of  the 
power  to  fix  the  penalty  for  the  violation  of 
the  ordinance  is  not  within  the  authority 
conferred  by  the  Legislature  npon  the  com- 
mon council  of  the  city  of  Lambertvllle. 
Slocum  V.  Ocean  Grove,  58  N.  J.  Law,  110, 
86  AtL  794. 

The  determination  of  the  penalty  that  will 
be  likely  to  Induce  peddlers  to  take  out  the 
prescribed  license  or  to  deter  them  from  pur- 
suing their  calling  without  one  Is  purely  a 
legislative  question;  hence  when  the  authori- 
ty to  prescribe  such  penalty  is  conferred  up- 
on a  legislative  body  such  body  must  itself 
fix  the  precise  sum  of  such  penalty.  Yoong 
&  McShea  v.  Atlantic  at^.  60  N.  J.  Law,  126, 
37  Atl.  444. 

This  is  equally  so  with  respect  to  license 
fees  Imposed  for  revenue.  Where  the  fixing 
of  the  amount  of  the  penalty  presents  a  ju- 
dicial question  arising  from  the  drcnmstances 
of  each  case  that  calls  for  its  imposition,  the 
exercise  of  such  right  by  a  magistrate  with- 
in limits  prescribed  by  the  legislative  body- 
of  the  municipality  is  not  deemed  a  delega- 
tion by  such  body  of  its  authority,  but  only 
a  mode  for  its  more  efficient  exercise. 
Haynes  v.  Cape  May,  62  N.  J.  Law,  180,  19- 
Atl.  176. 

It  is  a  question  of  legislative  Intention  for- 
the  ascertainment  of  which  the  guide  ap- 
plicable to  the  present  case  is  that  a  legisla- 
tive function  conferred  npon  a  legislative- 
body  is  intended  to  be  exercised  by  it  and 
not  to  be  handed  over  to  the  determination' 
of  a  judicial  tribunal. 

The  ordinance  brought  up  by  this  writ  be- 
ing invalid  in  this  essential  particular,  the 
conviction  of  the  prosecutor  under  it  is  set 
aside  without  regard  to  the  other  reasons 
filed  and  argued  by  him. 


LANG   V,    MAYOR    OF   CITY   OP 
BAYONNB  et  al. 

(Supreme  C!owt  of  New  Jersey.    Nov.  18, 1005.)- 

municipal    cobpobations  —  dlsuissal    of 
Patboucan. 

The  action  of  a  de  facto  board  of  police 
commissioners,  expelling  a  patrolman  from  the 

police  force,  is  as  to  him  valid. 
(Syllabus  by  the  Court) 

Rule  to  show  cause  why  mandamus  should 
not  issue  on  the  petition  of  Lewis  Lang: 


Digitized  by  VjOOQIC 


N.J.) 


CONN  T.  REED,  DAWSON  k  00. 


271 


agalBst  the  mayor  and  Chief  of  police  of  the 
city  of  Bayonw).    Rule  discharged. 
.  Argned  June  term,  1806,  before  DIXON, 
OABRISON,     OABRETSON,     and     SWAY- 
ZB,  JJ. 

Gilbert  Collins,  for  the  rale.  Thomas  F. 
Noonan,  opposed. 

OABRISON,  J.  The  relator  was  appoint- 
ed aa  a  patrolman  on  the  police  force  of  the 
city  of  Bayonne  on  July  8,  189S,  and  served 
oontlniionBly  as  such  until  April  24,  1905, 
when  after  notice  and  a  hearing  he  was  ex> 
pelled  by  a  resolution  of  the  board  of  police 
commissioners  of  that  city.  His  present  ap- 
plication Is  for  a  mandamus  requiring  the 
mayor  and  chief  of  police  to  assign  him  to 
du^  as  a  patrolman  on  the  police  force  of  the 
dty. 

If  the  action  of  the  board  of  commissioners 
by  which  the  relator  was  expelled  from  the 
police  force  was  as  to  him  valid,  his  present 
application,  of  course,  must  fail.  His  con- 
tention is  that  his  said  expulsion  was  in- 
ralid,  for  the  reason  that  the  act  of  the  Leg- 
islatyre  (P.  L.  1906,  p.  15S,  c.  76)  under 
which  the  board  of  police  commissioners  was 
created  was  unconstituttonal. 

This  contention,  if  sound,  avails  the  relator 
notliing.  The  board  at  the  time  It  directed 
bis  expulsion  was  a  de  facto  body,  exercis- 
ing public  functions  nnder  a  color  of  right 
Hence,  its  acts  so  far  as  the  relator  is  con- 
cerned are  valid.  Mitchell  v.  Tolan,  88  N.  J. 
Law,  aoi ;  Bownes  v.  Meeban,  4S  N.  J.  Law, 
189;  Dugan  v.  Farrier,  47  N.  J.  Law,  888,  1 
AO.  761. 

Tbe  rule  to  show  cause  will  be  discharged. 


CONN   T.    RBED,    DAWSON   &   00. 
(Snpreme  Court  of  New  Jersey.  Nov.  13, 1905.) 

SaIS  —  FAII.UB*  TO  DeUVXB  — LIABII.ITT  01 

CoNsiOHSB— DxrATn.T  or  Oabbibb. 
As  between  consignee  and  consignor,  the 
loss  of  nods  by  a  common  carrier  falls  npon 
the  consInioT  wnen  the  carrier  was  selected  by 
him  in  the  performance  of  his  agreement  to 
make  a  delivery  to  the  consignee. 

VBA.  Note. — For  cases  in  point,  see  voL  4S> 
Cent.  Dig.  Sales,  S  635.] 

(SyliaboB  by  tbe  Court.) 

Appeal  from  District  Court  of  Newark. 

Action  by  Charles  G.  Conn  against  Reed, 
Dawson  &  Co.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

The  case  settled  by  the  Judge  of  the  dis- 
trict court  is  as  follows : 

"The  suit  was  brought  to  recover  tbe 
amount  due  on  a  book  account  for  goods  sold 
and  delivered  by  plaintiff  to  defendants.  The 
trial  was  had  before  the  court  without  a 
Jury  and  resulted  in  a  Judgment  for  the  plain- 
tiff for  f  160.60. 

"I  find  the  facts  of  tbe  case  as  follows : 

"Plaintiff,  a  manufacturer  of  musical  In- 
stroments  at  Elkhart,  Ind.,  agreed  with  de- 


fendants, retailers,  of  the  city  of  Newark,  ta 
this  state,  to  consign  to  them  on  sale  certais 
goods,  the  same  to  be  paid  for  when  sold  by 
defendants,  and  the  latter  to  have  the  right 
to  retnm  at  their  expense  any  goods  which 
they  might  not  sell  and  to  have  credit  for  the 
same.  In  pursuance  of  that  agreement  plain- 
tiff shipped  to  defoidants  several  consign- 
ments of  goods,  and  payments  were  made  and 
goods  returned  on  account  from  time  to  time. 
After  thus  dealing  for  something  over  one 
year,  the  account  was  closed  at  request  of  the 
plaintiff,  and  defendants  agreed  to  settle  tbe 
account  by  the  imyment  of  cash  and  retnm  of 
goods  then  remaining  in  their  hands.  Defend- 
ants packed  and  shipped  all  the  said  goods 
remaining,  but  when  the  packages  were  de- 
livered to  the  plaintiff  It  was  discovered  that 
certain  Instruments  were  missing.  The  price 
at  which  tbe  missing  instruments  were 
bought  by  defendants  was  $61.60;  and  It  is 
only  this  Item  of  plaintiffs  claim  which  the 
defendants  dispute. 

"The  amount  charged  to  defendants  before 
it  was  agreed  that  the  account  should  be 
closed  was  $199.  The  price  charged  for  the 
goods  received  by  plaintiff  In  return  was  $38.- 
40,  and  defendants  admitted  that  they  owed 
plaintiff  $99  for  Instruments  sold  by  them. 

"I  find  that  the  goods  about  which  the  dis- 
pute arises  were  packed  and  shipped  by  de- 
fendants, but  were  not  received  by  the  plain- 
tiff. The  correspondence  between  the  parties, 
which  was  admitted  in  evidence,  shows  that 
defendante  were  to  pay  all  charges  of  trans- 
portation ;  that  the  goods  consigned  by  plain- 
tiff to  defendant  from  time  to  time  were 
shipped  by  express;  that,  when  the  account 
was  closed,  plaintiff  requested  defendants  to 
return  tbe  goods  by  express,  and  that  defend- 
ants refused  to  return  goods  by  express  un- 
less plaintiff  should  pay  the  charges;  and 
that  defendants  shipped  the  goods  by  freight 
over  the  Pennsylvania  Railroad.  There  is  no 
evidence  before  the  court  that  plaintiff  con- 
sented to  this  means  of  returning  the  goods, 
nor  is  there  evidence  that  he  objected  to 
the  same  after  defendant's  first  refusal  to  re- 
turn the  goods  by  express. 

"All  of  which  is  respectfully  submitted  this 
10th  day  of  March,  1005. 

"Thomas  J.  LIntott,  Judge." 

Argued  June  term,  1906,  before  GARRI- 
SON and  GARRETSON,  JJ. 

Michael  T.  Barrett,  for  appellants.  Horton 
ft  Tilt,  for  appellee. 

GARRISON,  J.  (after  stetlng  tbe  facto). 
Upon  the  case  stoted  by  the  district  court 
ite  Judgment  should  be  affirmed.  The  par- 
ties, while  holding  the  relation  of  princi- 
pal and  agent  with  respect  to  the  title  to  the 
goods,  dealt  at  arm's  length  in  reference  to 
the  agreement  betweoi  themselves  regarding 
tbe  manner  in  which  the  settlement  should 
be  made  and  tbe  unsold  goods  returned. 
Part  of  this  agreement  was  that  the  de- 
fendant should  return  such  goods  and  bear 
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the  expense  of  snch  retara.  If  tbe  parties 
had  agreed  as  to  tbe  method  of  making  sach 
return  and  the  g^xKls  had  then  been  lost  In 
transitu,  a  different  question  might  arise,  but 
here  the  defendant  for  his  own  pecuniary 
benefit  and  without  the  concurrence  of  the 
plaintiff  selected  the  mode  of  carriage  be  de- 
sired and  which  tbe  plaintiff  did  not  desire; 
hence  the  district  court  properly  held  that  tbe 
loss  must  fall  upon  the  defendant,  whose 
duty  It  was  under  the  contract  to  return  the 
goods  to  the  plaintiff.  If  be  would  be  credited 
with  their  value. 

For  this  purpose  the  railroad  company  was 
in  no  sense  tbe  agent  of  tbe  plaintiff  to  ac- 
cept delivery,  but,  on  the  contrary,  was  clear- 
ly the  agency  selected  by'  the  defendant  to 
make  delivery. 

The  Judgment  of  tbe  Second  district  court 
of  Newark  is  affirmed. 


HAINES  T.   ROGERS  et  aL 
(Supreme  Court  of  New  Jersey.    Nov.  13, 1905.) 

ExxorrroBs— Actions  aqainbt— Pi.eadii«o. 

A  count  Btatinpr  that  N.  H,  in  his  lifeUme 
was  Indebted  to  the  plaintiff  in  tbe  sum  of 
SSOO,  and  made  a  writing  by  which  be  ordered 
his  executors  to  pay,  one  year  after  his  death, 
to  plaintiff  the  sum  of  S500,  does  not  state  a 
cause  of  action  against  the  executors.  There  is 
no  statement  of  a  promise  to  pay,  nor  state- 
ment of  a  delivery  of  the  paper.  The  paper  set 
out  is  testamentiury. 
(Syllabus  by  the  Court.) 

Action  by  Sarah  B.  Haines  against  Edward 
Rogers  and  others.  Demurrer  to  the  declara- 
tion overruled. 

Argued  June  term,  1005,  before  GUMMERE. 
C.  J.,  and  GARRBTSON,  GARRISON,  and 
REED,  JJ. 

Cbarles  Bwan  Herrltt,  for  demurrant 
Henry  S.  Soovel,  opposed. 

REED,  J.  This  is  an  action  against  the 
executors  of  Nathan  Hoillnsbead.  Tbe  first 
count  sets  out  that  Nathan  Hoillnsbead  In 
his  lifetime  became  Indebted  to  the  plaintiff 
In  tbe  sum  of  $500,  and  thereupon,  in  full 
conslda-atlon,  did  make  a  certain  writing, 
bearing  date  May  1,  1888,  by  which  writing 
he  did  order  and  direct  his  executors,  named 
in  his  will,  to  pay  said  plaintiff,  one  year 
from  the  date  of  Ills  death,  the  sum  of  $500 ; 
that  said  Nathan  Hoillnsbead  died  November 
2,  1003,  testate,  having  appointed  the  defend- 
ants executors;  that  the  will  was  duly  pro- 
bated; that  the  plaintiff  presented  her  said 
claim  in  writing  to  both  of  them,  who  refused 
to  pay  it,  and  notified  her  to  bring  suit  there- 
for. There  is  attached  to  tbe  declaration  a 
writing,  presumably  the  one  alluded  to  in 
the  declaration,  but  it  is  not  made  by  refer- 
ence thereto  a  part  of  the  declaration  it- 
self. Tbe  question  before  us  is  whether  the 
first  count,  as  it  stands,  presents  a  cause  of 
action. 

It  is  clear  that  tbe  mere  statement  that 
the  deceased  was  indebted  to  the  plaintifl 


presents  no  cause  of  action.  There  must  be 
a  statement  of  a  promise  to?  pay,  whether 
the  promise  Is  express  or  implied.  1  Chitty 
on  Pleading,  p.  302.  But,  considering  the 
statement  of  indebtedness  as  an  allegation  of 
a  valuable  consideration,  does  a  written  order 
create  a  right  of  action?  Tbe  writing  itself 
contains  no  admission  of  the  existence  of  a 
debt  The  pleader  does  not  say  that  the  writ- 
ten order  was  executed  to  pay  $500,  being 
tbe  amount  which  he  was  indebted  to  the 
plaintiff.  Nor  as  a  promise  to  pay  a  debt 
would  it  have  any  efficacy,  for  It  never  was 
delivered  to  the  plaintiff,  and  was  revocable 
at  any  time.  Indeed,  tbe  writing  seems  to 
have  been  testamentary  In  character,  and 
void  for  want  of  proper  execution  as  a  will. 
In  Cover  v.  Stem,  67  Md.  449,  10  Atl.  231,  1 
Am.  St  Rep.  406,  an  order  by  the  deceased 
upon  Ills  executors  to  i>ay  at  his  death  to 
a  certain  person  a  certain  sum  was  held  to 
be  void,  as  testamentary  in  character,  al- 
though sealed,  thus  Importing  a  considera- 
tion, and  also  delivered.  Upon  tbe  first  count 
Judgment  must  be  for  the  demurrant 

The  remainder  of  the  declaration  contains 
the  common  counts,  without  reference  to  the 
paper  writing,  so  is  good.  Upon  this  there 
must  be  Judgment  for  the  plaintiff. 


BUTLER  et  ux.  V.  HOBOKBN  PRINTING 

&  PUBLISHING  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  18, 1905.) 

i.  New  TuaI/— Exobssivb  Dakagks. 

On  a  rule  to  show  cause  a  new  trial  may  be 
granted,  where  an  error  has  resulted  in  a  ver- 
dict for  excessive  damages,  although  such  error 
was  not  the  subject  of  an  exception  at  tbe  trial. 
[Eld.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  New  Trial,  {  131.] 

2.   LlBSL  AND  SLANDBS— DaKAOES. 

In  an  action  for  libel  or  slander,  damages 
cannot  l>e  assessed  for  physical  sickness  alleged 
to  have  been  caused  by  the  libel  or  slander. 

[Ed.  Note. — For  cases  in  iwint  see  vt>l.  32, 
Cent  Dig.  Libel  and  Slander,  {{  343,  347.] 

(Syllabus  by  the  Court) 

Action  by  Frank  B.  Butler  and  Annie  H. 
Butler  against  the  Hoboken  Printing  &  Pub- 
lishing Company.  Verdict  for  plaintiffs. 
Rule  to  show  cause  made  absolute. 

Argued  June  term,  1905,  before  GUM- 
MERE,  O.  J.,  and  GARRBTSON,  GARRI- 
SON, and  REED,  JJ. 

McCarter,  Williamson  &  McCarter,  for 
plaintiffs.  Bedle,  Edwards  &  Thompson,  for 
defendant 

REED,  J.  This  Is  an  action  for  damages 
for  libel,  defaming  the  plaintiff.  The  plain- 
tiff was  a  professional  rifle  expert  H^ 
professional  name  is  Annie  Oakley.  As  such 
she  traveled  with  Buffalo  Bill's  show  for  a 
number  of  years.  The  Hoboken  Observer, 
published  by  tbe  defendant  published  an 
article  beaded  "Downfall  of  a  Famous  Wo- 
man  Sharpshooter.    Annie   Oakley,   a   Vic- 
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tlm  ot  Drugs,  Sent  to  Jail."  It  was  assert- 
ed that  Annie  Oakley  was  a  prisoner  In  the 
Harrison  street  police  court;  that  she  was 
arrested,  charged  with  robbery;  that  she 
pleaded  guilty,  and  was  fined;  that  accord- 
ing to  the  police  she  was  addicted  to  the 
use  of  drugs;  that  she  was  formerly  with 
Buffalo  Bill's  show;  that  she  was  then  des- 
titute, and  forced  to  accept  shelter  from  an 
old  colored  man  named  Curtis;  that  a  Jus- 
tlce  of  the  peace  sent  her  to  bridewell  for 
29  days.  For  the  Injury  occasioned  by  this 
publication  this  action  was  brought,  and  a 
verdict  of  $3,000  recovered.  This  hearing 
is  upon  the  return  of  a  rule  to  show  cause 
why  this  verdict  should  not  be  set  aside  and 
a  new  trial  granted.  It  appears  that  the 
same  Item  was  sent  out  from  Chicago,  and 
was  published  in  a  number  of  newspapers 
throughout  the  country.  The  trial  Justice 
very  properly  charged  that  the  defendant 
was  liable  for  only  that  portion  of  the  entire 
Injury  resulting  from  these  publications  as 
could  be  attributed  particularly  to  the  de- 
fendant. The  trial  Justice  also  properly  over- 
ruled testimony  to  show  the  particulars  of 
actions  brought  against  other  newspapers  for 
publishing  a  similar  libel  and  the  amount  of 
damages  received  in  some  of  those  suits. 

There  Is,  however,  another  pbase  of  the 
case  which  seems  to  call  for  more  considera- 
tion. The  declaration  charged,  as  the  re- 
sult of  the  publications,  that  the  defendant 
was  greatly  injured  in  health  and  obliged  to 
go  to  great  expense  for  procuring  physicians 
and  medicines.  The  trial  Justice  charged 
that  the  defendant  was  responsible  for  so 
much  of  the  injury  to  her  health  and  re- 
sultant disability  to  follow  her  profession  as 
was  produced  by  this  article.  No  exceptlcm 
was  taken  to  this  part  of  the  charge,  nor 
was  the  attention  of  the  trial  Justice  called 
to  this  language,  nor,  indeed,  was  any  modlfl- 
oatlon  of  this  language  suggested.  The  coun- 
sel for  the  defendant  now  insists  that  in- 
jury to  health  Is  not  a  legitimate  element 
of  damage  In  actions  for  defamation  of  char- 
acter. Even  if  this  Insistment  is  well 
grounded,  as  no  exception  was  taken  at  the 
trial  to  the  charge,  the  defendant  is  not 
strictlsslml  Juris  entitled  to  now  raise  that 
point  When  an  exception  is  taken  to  an 
instruction  or  to  the  admission  of  illegal  evi- 
dence, the  court,  upon  motion  for  a  new  trial, 
will  not  set  aside  the  verdict  if  It  appears 
that  Justice  has  been  done.  So,  on  the  other 
band,  a  verdict  may  be  set  aside  wben  the 
rules  of  damages  adopted  are  erroneous  or 
testimony  concerning  them  Irrelevant,  al- 
though no  objection  was  made  at  the  trial. 
Stewart's  Digest,  pp.  838,  839,  U  10,  11,  40; 
Llpplncott  V.  Sonder,  8  N.  J.  Law,  161-166; 
Hatfield  v.  C.  R.  B..  33  N.  J.  Law,  251.  The 
Hoboken  Observer  Is  a  local  newspaper  cir- 
culating in  the  southern  part  of  Hudson 
county.  It  is  impossible  to  resist  the  con- 
clusion that  the  element  of  ill  health  and  its 
alleged  consequences  must  have  figured  most 
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Influentlally  in  Inducing  the  Jury  to  award 
$3,000  as  damages.  The  Injury  caused  by 
this  publication  to  the  private  or  profession- 
al reputation  of  the  plaintiff,  she  following 
her  profession  In  Europe  as  well  as  the 
United  States,  could  hardly  have  been,  un- 
der the  circumstances,  equivalent  to  $3,000. 
Indeed,  in  her  testimony  the  money  feature 
of  special  importance  was  her  Inability  to 
shoot  because  of  nervous  prostration  caused 
by  this  and  other  publications.  By  reason 
of  this,  she  says,  she  was  compelled  to  aban- 
don an  arrangement  for  the  season  of  1903 
by  which  she  was  to  receive  $1S0  a  week. 
So  it  would  seem  clear  that  this  factor  must 
have  entered  into  the  assessment  of  dam- 
ages returned  by  the  Jury.  If,  therefore,  it^ 
be  true  that  injury  to  the  health  of  a  libel- 1 
ed  person  and  the  consequences  flowing 
therefrom  is  not  a  legitimate  ground  for  as-i 
sessing  damages,  a  new  trial  should  be  dl-', 
rected,  although  the  error  crept  into  thej 
trial  without  objection. 

The  case  upon  the  authority  of  which  the 
defendant's  insistment  is  grounded  is  Ter- 
williger  V.  Wands,  17  N.  T.  54,  72  Am.  Dec. 
420.  That  was  an  action  for  slander  char- 
ging the  plaintiff  with  uncbastity.  .The 
special  damages  proved  were  impaired  health 
and  mental  trouble  caused  by  the  spoken 
words.  The  words  spoken  were  not  action- 
able in  themselves,  and  so  it  required  proof 
of  some  special  damages  to  support  the  ac- 
tion. It  was  held  that  ill  health,  although 
actually  produced  by  the  slander  was  not, 
In  a  legal  view,  a  natural  or  ordinary  con- 
sequence of  the  slander.  This  case  was  de- 
cided in  1858.  Two  years  later  the  English 
Court  of  Exchequer,  in  Allsop  v.  Allsop,  6 
Hurl.  &  N:  534,  was  called  upon  to  deal  with 
an  action  for  slander.  In  which  damages  were 
claimed  for  sickness  caused  by  a  false  charge 
of  unchastlty.  Pollock,  C.  B.,  said:  "There 
Is  no  precedent  for  any  sucli  special  dam- 
age as  that  laid  in  the  declaration  being 
made  a  ground  of  action,  so  as  to  render  ac- 
tionable what  would  otherwise  not  be  so. 
*  *  *  This  particular  damage  depends 
upon  the  temperament  of  the  party  affected, 
and  it  may  be  laid  down  that  Illness,  arising 
from  the  excitement  which  the  slanderous 
language  may  produce,  is  not  that  sort  of 
damage  which  forms  a  ground  of  action." 
In  Lynch  v.  Knight,  decided  in  the  House  of 
Lords  in  1864,  and  reported  in  9  House  of 
Lords  Cases,  596,  and  in  8  Engllsb  Rul.  Cases, 
382,  388,  Lord  Brougham,  in  giving  Judg- 
ment, remarked:  "I  think  Allsop  v.  Allsop 
was  well  decided,  and  that  mere  mental  suf- 
fering or  sickness  supposed  to  be  caused  by 
the  speaking  of  words  not  actionable  in 
themselves,  would  not  be  special  damages  to 
support  the  action."  Lord  Wensleysdale 
said:  "Mental  pain  or  anxiety  the  law  can- 
not value,  and  does  not  pretend  to  redress 
when  the  unlawful  act  complained  of  causes 
that  atone;  though,  where  a  material  dam- 
age occurs  and  Is  connected  with  it,  it  Is 
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ImpoBBlble  a  Jury  In  eBtimating  it  should 
altogether  overlook  the  feelings  of  the  party 
Interested.  For  Instance,  when  a  daughter 
Is  seduced,  however  deeply  the  feelings  of  the 
parent  may  be  affected  by  the  wicked  act  of 
the  seducer,  the  law  gives  no  redress,  unless 
the  daughter  is  also  a  servant  the  loss  of 
whose  services  is  a  material  damage,  which 
a  Jury  has  to  estimate.  When  Juries  es- 
timate that,  they  usually  cannot  avoid  con- 
sidering the  injured  honor  and  the  wounded 
feelings  of  the  parent" 

Each  of  the  three  cases  mentioned  was  an 
action  for  slander,  and  the  slander  charged 
was  for  speaking  words  which  were  not  ac- 
tionable per  se,  and  only  became  such  if  fol- 
lowed by  special  damage.  The  question  in 
each  case  was  in  respect  to  the  kind  of 
special  damage  which  would  give  rise  to  a 
cause  of  action.  These  cases  seem  to  set- 
tle the  rule  that  neither  mental  suffering 
nor  physical  sickness  will  alone  do  so  In  that 
class  of  actions.  The  present  action  belongs 
to  a  different  class.  The  words  for  which 
damages  are  sought,  not  only  charged  the 
defendant  with  a  crime  and  so  were  action- 
able per  se,  but  they  were  printed  and,  as  a 
llb^  were  similarly  actionable  In  this 
class  of  actions  for  defamation  of  character, 
upon  proof  of  the  publication,  damages  are 
presumed  to  have  accrued;  therefore  in  such 
actions  it  is  not  necessary  for  the  plaintiff 
In  his  declaration  to  plead  special  damages 
in  order  to  support  his  action.  If  he  desires 
to  prove  special  damages  he  must  plead 
them,  it  being  the  rule  that  no  evidence  shall 
be  received  of  any  loss  or  injury  which  the 
plaintiff  sustains  from  the  words  used  unless 
It  be  specially  stated  in  the  declaration  and 
if  named  it  must  be  proved  as  stated.  2 
Saunders  on  Pleading  &  Evidence,  marg.  p. 
927. 

At  this  point  arises  the  Important  question 
whether  the  range  of  what  may  be  plead- 
ed or  proved  as  damages  is  wider  in  this 
class  of  actions  than  in  those  which  depend 
entirely  upon  proof  of  special  damages.  Mr. 
Odgers,  after  stating  the  rule  respecting 
special  damages  in  the  first  class,  if  they 
have  been  properly  pleaded  proceeds  to  say 
that  the  law  is  not  quite  so  strict  In  actions 
where  the  words  are  actionable  per  se;  and 
that  although  when  the  words  are  not  ac- 
tionable per  se,  mental  distress,  illness,  etc., 
do  not  constitute  special  damages,  yet  where 
the  words  are  actionable  per  se  the  Jury  may 
take  such  matters  into  their  consideration 
in  according  damages.  Odgers  on  Libel  & 
Slander.  His  authority  for  this  statement 
is  the  remark  of  Lord  Wensleysdale  In 
Lynch  v.  ECnlght  supra,  already  quoted. 
Xow  it  Is  to  be  observed  that  Lord  Wens- 
leysdale did  not  say  that  mental  sufferings 
are  to  be  regarded  as  a  subject  for  special 
damages  when  the  words  are  actionable  per 
se.  What  he  did  say  was  that  a  Jury,  If  per- 
mitted to  return  damages  for  a  legal  cause 
of  action,  would  be  influenced  by  the  con- 


siderations mentioned.  It  is  conceded,  how- 
ever, that  while  mental  suffering  will  not 
support  an  action  for  words  not  actionable 
I>er  se,  nevertheless,  damages  for  mental  suf- 
fering may  be  assessed  in  actions  for  defa- 
mation actionable  per  se.  In  Massachusetts, 
such  damages  for  mental  distress  are  regard- 
ed as  general,  and  are  recoverable,  without 
being  specially  pleaded.  Chesley  v.  Thomp- 
son, 137  Mass.  136;  Lombard  v.  Lennox, 
165  Mass.  76,  28  N.  B.  1125,  31  Am.  St  Rep. 
628.  In  New  York  such  damages  seem  to 
be  regarded  as  punitive  and  assessable  only 
In  cases  where  there  is  proof  of  actual  mal- 
ice. Brooks  V.  Harlson,  91  N.  Y.  SSh'.Ki; 
Warner  v.  P.  P.  Co.,  132  N.  Y.  181,  30  N.  E. 
898;  Van  Ingen  v.  Star  Co.,  1  App.  Div.  429, 
37  N.  Y.  Supp.  114,  affirmed  157  N.  Y.  6i)o, 
61  N..  B.  1094. 

The  right  of  a  libeled  person  to  recover 
damages  as  a  compensation  for  her  feelings 
was  recognized  by  our  Court  of  Errors  and 
Appeals  in  the  case  of  Knowlden  v.  Ouardlan 
Printing  Co.,  reported  in  65  Atl.  287.  In- 
deed, mental  anguish,  mortification,  and 
anger  are  the  necessary  results  from  defa- 
mation of  character,  and  so  may  be  said  to 
be  legally  inferred  from  the  fact  of  defa- 
mation. I^ut  when  physical  injury  Is  pred- 
icated of  the  defamatory  words  spoken,  it 
cannot  be  said  that  It  la  either  the  neces- 
sary or  natiural  consequence  therefrom.  In 
rare  instances  physical  sickness  may  result 
from  mental  worry,  but  it  Is  an  exception 
to  the  rule.  Even  then,  it  is  a  step  removed 
from  the  first  result  and  cannot  be  said  to 
be  the  proximate  consequence  of  the  defam- 
atory words.  The  entire  absence  of  any  prec- 
edent so  far  as  I  have  examined  the  question, 
for  the  assessment  of  damages  In  this  claas 
of  cases  for  physical  ailment  is  a  remark- 
able feature  in  the  administration  of  the  law, 
if  such  right  to  damages  exists.  There  is  an 
abundance  of  authority  supporting  the  aa- 
sessment  of  damages  for  mental  anxiety, 
but  none  for  damages  for  physical  sickness. 
The  same  may  be  said  of  the  other  class  of 
actions  alluded  to  by  Lord  Wensleysdale, 
actions  for  seduction  based  upon  the  Action 
of  loss  of  services.  By  inveterate  usage, 
the  relations  of  master  and  servant  having 
been  established,  the  parent  Is  to  be  per- 
mitted to  recover  for  injured  feelings.  But 
it  admittedly  rests  upon  the  ground  of  In- 
veterate usage,  and  not  upon  any  logical 
basis.    Sedgwick  on  Damages,  p.  642. 

In  the  present  case  the  damages  resulting 
from  physical  illness  which  the  Jury  was 
permitted  to  consider  did  not  stop  with  the 
mere  compensation  for  such  physical  pain 
and  expenses  for  medical  treatment  The 
important  loss  resulting  from  her  broken 
health  was  that  she  was  compelled  by  rea- 
son of  it  to  abandon  her  profession  tor  a 
season  at  a  loss  of  $160  a  week.  This  al- 
leged loss.  It  is  perceived,  did  not  result  from 
failure  to  procure  engagements  by  reason 
of  loss  of  iMTofessIonal  standing  caused  by 
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tbe  defendant's  words.  The  loss  of  employ- 
ment,  therefore,  was  not  tbe  result  of  in- 
jured reputation,  but  of  pbysical  inability  to 
sboot  This  inability  is  traced  back  to  men- 
tal worry,  which  resulted  from  knowledge 
by  the  plalntur  that  she  had  been  defamed. 
I  am  of  tbe  opinion  that  damages  for  loss  of 
earnings  so  resulting,  as  well  as  for  physical 
distress,  are  too  remote.  Nor  can  the  amount 
of  damages  foimd  be  vindicated  upon  the 
ground  that  they  might  have  been  exemplary. 
Tbe  absence  of  actual  malice  was  admitted 
by  tbe  plaintifC  upon  the  trial,  and  the  right 
to  recover  punitive  damages  was  disclaimed. 
Tbe  rule  should  be  made  absolute. 


SPROUL  et  at  V.  BOROUGH  OP  STOCK- 
TON. 
(Supreme  Court  of  New  Jersey.   Nov.  18, 1905.) 

1.  HuniCIPAI.     COBPORATIONS— CONSTBUCTIOn 
OV  SlDEWAIJE^— PBOCEDUBE. 

An  ordinance  of  the  borough  of  Stockton 
undertook  to  make  it  lawful  for  the  borough 
council  to  require  the  construction  of  sidewalks 
by  resolution  when  in  their  judgment  it  might 
be  necessary.  Held  that,  notwithstanding  uiis 
ordinance,  the  council  must  proceed  in  accord- 
ance with  the  statute,  by  general  or  sperial 
ordinance,  to  require  the  construction  of  a 
sidewalk. 

[Ed.  Note. — Por  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {  802.] 

2.  Sahx— Shadk  Tsees— REaUIiATION. 

A  borough  ordinance,  which  makes  it  the 
duty  of  any  person  having  shade  or  ornamental 
trees  in  a  street  to  cut  down  and  remove  the 
same  within  10  days  after  notice  so  to  do,  is 
not  authorized  by  the  statutory  power  to  regu- 
late the  planting  and  protection  of  shade  trees. 
(Syllabus  by  the  Court.) 

Certiorari  by  Amy  H.  Sproul  and  Hannah 
DUts  against  tbe  borough  of  Stockton  to 
review  an  assessment  Assessment  set 
aside. 

Argaed  June  term,  1908,  before  DIXON 
and  SWAYZB,  JJ. 

H.  B.  Herr,  for  prosecutors.  O.  I.  Black- 
weU  and  George  H.  Large,  for  defendant 

SWAYZB,  J.  The  assessment  is  for  the 
OMt  of  a  new  sidewalk,  and  of  removing 
a  tree.  It  Is  sought  to  sustain  It  under  two 
ordinances.  The  first  ordains  that,  to  pro- 
vide for  tbe  construction,  relaying,  repair- 
ing, and  keeping  in  repair  the  sidewalks  on 
any  and  all  streets,  roads,  and  public  places 
In  the  borough,  it  sball  be  lawful  for  the 
common  council,  by  resolution,  when  in  their 
Judgment  It  may  be  necessary  to  construct, 
relay,  or  r^alr  said  sidewalk,  to  order  and 
require  tbe  oiwners  of  the  respective  lots 
fronting  on  such  streets,  roads,  or  public 
places  to  construct,  relay,  or  repair  said  side- 
vralka  with  the  same  or  any  other  material, 
and  of  such  width  as  they  may  determine 
and  adjudge  that  there  is  a  public  necessity 
for  so  doing.  The  ordinance  does  not  pro- 
vide tbat  any  specified  sidewalk,  nor  that 
■U  the  sidewalks  In  tbe  borough,  shall  be 


constructed,  relald,  or  repaired.  It  seeks  on- 
ly to  authorize  tbe  common  council  to  act 
by  resolution  when  in  their  Judgment  it  may 
be  necessary.  Tbe  statute  requires  that  it 
act  by  general  or  special  ordinance.  P.  tt. 
1897,  p.  301,  I  33,  pt  3.  It  might,  under  this 
power,  provide  for  the  construction  of  side- 
walks in  all  streets,  or  in  specified  streets, 
or  tn  a  single  street,  or  perhaps  in  a  portion 
of  a  street;  but  that  is  not  the  aim  of 
this  ordinance.  There  is  another  objection 
equally  serious.  By  the  amendment  of  tbe 
borough  act  (P.  L.  1890,  p.  171)  ordinances 
passed  pursuant  to  section  S3  must  be  pre- 
ceded by  an  application  in  writing  for  such 
improvement,  describing  the  nature,  kind, 
and  extent  of  the  work  or  improvement 
desired,  signed  by  at  least  10  freeholders  of 
the  l>orough,  residing  therein.  There  seems 
to  have  been  no  such  application  in  this 
case.  It  is  argued  that  this  application  is  not 
required  when  the  only  thing  to  be  done  Is 
to  repair  the  sidewalk.  Whether  the  sub- 
stitution of  a  flag  sidewalk  for  a  board  walk 
Is  a  repair  may  well  be  doubted,  but  need 
not  be  decided,  since  section  33,  pt  3,  re- 
lates to  repairs  as  well  as  to  original  con- 
struction. The  assessment  for  the  sidewalk 
was  without  warrant 

The  removal  of  the  tree  is  Justified  under 
an  ordinance  which  makes  it  the  duty  of  any 
person  having  shade  or  ornamental  trees, 
shrubs,  or  bushes,  in  any  street  or  public 
grounds  to  cut  down  and  remove  the  same 
within  10  days  after  having  been  properly 
notified  so  to  do.  The  case  fails  to  show 
that  any  notice  was  given,  but  tbe  ordinance 
itself  cannot  be  sustained.  The  statutory 
power  of  the  council  is  to  regulate  tbe  plant- 
ing and  protection  of  shade  trees  in  the 
streets  and  parks.  P.  L.  1897,  p.  296.  { 
28,  pt  1.  Tbe  attempt  of  the  ordinance  Is 
to  compel  tbe  cutting  down  and  removal  of 
all  trees  upon  notice.  This  Is  not  protection, 
but  destruction.  The  council  is  empowered 
to  prevent  and  remove  all  obstructions,  en- 
croachments, incumbrances,  and  nuisances  in 
and  upon  any  street  or  sidewalk.  Such  a 
power  is  only  a  police  ministerial  power  to 
prevent  and  relieve  the  public  from  such 
obstructions  in  tbe  enjoyment  of  their  streets 
as  are  apparent  or  readily  ascertainable  with- 
out the  necessity  of  any  adjudication.  As- 
sociates of  tbe  Jersey  Company  v.  Jersey 
City,  84  N.  J.  Law,  31,  38.  39.  Such  a  power 
does  not  authorize  the  summary  removal  of 
growing  trees  without  notice  to  the  owner. 
Avis  V.  Vtaeland,  66  N.  J.  Law,  474,  28  Atl. 
1039,  23  L.  R.  A.  685.  Such  trees  are  not 
necessarily  an  unlawful  Incumbrance  or  en- 
croachment In  a  proper  case  an  action  lies 
In  favor  of  the  landowner  for  their  destruc- 
tion. Winter  v.  Peterson,  24  N.  J.  Law,  524, 
61  Am.  Dec.  678.  In  the  present  case  no  at- 
tempt was  made  to  adjudge  that  tbe  tree  in 
question  was  an  obstruction,  encroachment,  in- 
cumbrance, or  nuisance.  The  testimony  taken 
after  the  destruction  of  the  tree,  and  after  the 
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writ  In  this  case  was  allowed,  cannot  take  the 
place  of  a  prior  adjudication.  The  landowner 
was  entitled  to  notice.  Y antllbiirgh  y.  Shann, 
24  N.  J.  Law,  740;  Clark  v.  Plerson,  37  N.  J. 
■l4iw,  216;  Dawes  t.  Hlgbtatown,  46  N.  J. 
law,   127. 

Tbe  assessment  most  be  set  aside,  with 
costs. 


MILLER  y.  BARBER  et  al. 
(Sapreme  Oonrt  of  New  Jersey.    Nor.  18,  lOOS.) 

InSANB     PkbSORS— AvOIDINa     C0NVBTA.N0B— 

Tkndeb  op  Consideration. 

Payment  or  tender  of  the  consideration  r^ 
celved  by  the  lunatic,  after  proper  reduction 
for  rents  and  profits,  Is  a  condition  precedent 
to  avoidance  of  bis  deed  of  assienment  for  a 
valuable  consideration  of  a  leasehold  interest, 
made  before  bis  lunacy  was  found  by  commis- 
sioD,  to  one  having  no  knowledge  or  notice  of 
the  insanity  and  acting  in  good  faith,  so  that 
such  assignee  is  entitled  to  Judgment  In  eject- 
ment for  tbe  premises  against  the  lunatic's 
guardian,  she  having  made  no  payment  or  legal 
tender,  but  merely  requested  a  reconveyance, 
and  offered  to  return  the  consideration  on  as- 
certainment of  tbe  amount  due  after  an  ac- 
counting of  the  rents ;  the  guardian  having  the 
right,  however,  to  further  proceed  In  such  ac- 
tion, or  by  bill  in  chancery,  on  her  right  to 
avoid  the  deed,  on  making  a  proper  tender  or 
bringing  the  money  into  court. 

Action  by  Alexander  A.  Miller  against  Sis- 
cilia  Barber  and  others.  Heard  on  plaln- 
tUTs  motion  for  Judgment  on  a  special  ver- 
dict   Judgment  for  plalntitr. 

Argued  June  term,  1905,  before  PITNBY,  J. 

George  H.  Pierce  and  Conlt  Howell  &  Ten 
Byck,  for  plaintiff  Alonzo  Cburcb,  for  de- 
fendants. 

PITNEY,  J.  This  Is  a  motion  to  enter 
Judgment  for  the  plaintiff  npon  a  special  ver- 
dict in  ejectment  Plaintiff  claims  the  right 
of  possession  as  assignee  of  a  leasehold  Inter- 
est In  tbe  premises.  Tbe  verdict  sets  forth 
that  one  John  Barber,  being  owner  of  the  en- 
tire leasehold  Interest  in  question,  and  being 
In  actual  possession  of  the  whole  of  tbe  prem- 
ises as  such  lessee,  assigned  tbe  leasehold  in- 
terest to  one  Anna  Miller,  who,  in  torn,  as- 
signed It  to  tbe  plaintiff.  John  Barber  was 
at  tbe  time  mentally  incapable  of  understand- 
ing tbe  nature  and  effect  of  the  transaction 
In  which  he  was  engaged.  The  assignment 
although  taken  in  the  name  of  Anna  Miller, 
was  taken  by  her  for  tbe  plaintiff's  benefit 
through  one  August  Miller,  who  acted  as  the 
plalntlfTs  agent  in  the  negotiations  for  and 
purchase  of  the  lease  He  did  not  know  at 
the  time,  nor  did  be  have  such  knowledge  as 
would  have  led  a  reasonably  prudent  person 
to  believe,  that  John  Barber  was  mentally  in- 
capable. Tbe  price  paid  by  August  Miller, 
as  agent  for  tbe  plaintiff,  to  John  Barber  as 
the  consideration  for  the  assignment  was  $3,- 
500,  which  was  paid  to  Barber  tn  cash.  This 
was  $1,500  less  than  the  fair  market  value  of 
the  leasehold  interest  Immediately  after 
tbe  assignment  Barber  disappeared,  and  his 


whereabouts  from  that  time  have  been  un- 
known. The  family  of  Barber,  who  are  de- 
fendants In  this  suit  continued  to  occupy  a 
part  of  the  premises  and  refused  to  recognize 
the  assignment  having  neither  paid  rent  to 
tbe  plaintiff  nor  recognized  bis  title  as  ownor 
of  the  lease.  Shortly  after  the  disappearance 
of  John  Barber  a  commission  In  lunacy  was 
Issued  by  the  Court  of  Chancery,  under  which 
be  was  found  to  be  a  lunatic,  and  bis  daugh- 
ter Matilda  Barber  was  appointed  his  guard- 
Ian  prior  to  tbe  beginning  of  this  action. 
She  was  in  actual  possession  of  a  part  of  tbe 
premises,  with  her  mother  and  brothers  and 
sisters,  at  tbe  commencement  of  this  suit 
No  formal  tender  of  any  amount  was  ever 
made  by  or  on  behalf  of  Barber  or  his  guard- 
ian either  to  Anna  Miller  or  to  the  plaintiff  or 
to  any  one  representing  him ;  but  Matilda  Bar- 
ber, as  guardian,  through  her  attorney,  prior 
to  the  beginning  of  this  action,  requested  a 
reconveyance  of  the  leasehold  interest  end 
offered  to  return  tbe  amount  of  the  considera- 
tion paid  to  John  Barber,  upon  proper  as- 
certainment of  the  amount  remaining  due 
after  an  accounting  should  be  bad  of  tbe 
rents  received  by  tbe  plaintiff  up  to  that  time 
for  tbe  residue  of  the  premises.  This  offer 
was  refused. 

It  Is  properly  conceded  by  counsel  for  de- 
fendants that  since  John  Barber's  deed  of  as- 
signment was  made  before  bis  lunacy  was 
found  by  commission,  and  since  the  plaintiff 
or  his  agent  had  no  knowledge  or  notice  of 
the  insanity,  and  dealt  with  the  lunatic  in 
good  faith,  paying  for  the  assignment  a  good 
and  valuable  consideration,  tbe  deed  Is  not 
void,  but  only  voidable,  and  that  It  can  be 
avoided  only  on  paying  or  tendering  ba<^  to 
the  plaintiff  the  consideration  paid  to  him. 
less  so  much  as  be  has  received  by  way  of 
rents  and  profits  since  the  assignment  Ea- 
ton y.  IBJaton,  87  N.  J.  Law,  108,  116,  18  Am. 
Rep.  716;  Blakeley  v.  Blakeley,  83  N.  J.  Eq. 
602,  608 ;  Donghten  v.  Camden  B.  &  L.  Ass'n, 
41  N.  J.  Eq.  556,  561,  7  Atl.  479;  Matthlessen 
&  Weicbers  Refining  Co.  v.  McMabon's  Adm'r, 
88  N.  J.  Law,  536.  Until  avoidance  tbe  deed 
of  the  lunatic  in  such  cases  remains  good  In 
law.  Payment  or  tender  of  the  consideration 
money  received  by  tbe  lunatic,  less  any  proper 
offsets,  is  a  condition  precedent  to  avoidance. 
The  special  verdict  in  tbe  present  case  does 
not  set  f<»rtb  a  legal  tender,  and  there  is, 
therefore,  no  legal  obstacle  to  the  recovery  by 
the  plaintiff  of  tbe  premises  in  dispute.  As 
tbe  case  stands,  the  plaintiff  is  entitled  to 
Judgment  on  the  special  verdict  This  Judg- 
ment of  course,  will  only  settle  the  legal  title 
and  right  of  possession  as  they  stand  at  present 
Ejectment  Act  H  42,  43,  44  (Oen.  St  p. 
1288).  Whenever  the  deed  of  the  lunatic 
shall  be  legally  avoided,  the  premises  may 
be  recovered  back  from  the  plaintiff,  for  tbe 
Judgment  herein  will  not  conclude  the  de- 
feated party  as  to  a  title  ae  right  of  posses- 
sion subsequently  accruing.  Hoboken  L.  & 
L  Co.  y.  Mayor,  etc.,  of  Hoboken,  86  N.  J. 
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Law,  540,  646;  Hunt  v.  O'Neill,  44  N.  J.  Law, 
664.  Nor  does  It  necessarily  follow,  even 
from  tbe  present  judgment,  that  the  defend- 
ants must  submit  to  be  actually  ousted  from 
the  premises.  They,  or  at  least  one  of  them 
(the  guardian  In  lunacy),  asserts  a  right  to 
avoid  the  deed  of  assignment,  which  right  Is 
legally  incomplete  because  the  tender  has  not 
been  effectively  made  and  followed  up.  The 
Judgment  herein  will  not  be  conclusire  against 
such  an  equity.  The  guardian  is  still  at  lib- 
erty to  assert  it  by  making  an  effective  ten- 
der of  the  amoimt  paid  by  the  plaintiff  to  John 
Barber,  with  Interest,  subject  to  a  proper 
discount  for  the  amount  of  rentals  received 
by  tbe  plaintiff  from  the  premises  since  the 
assignment 

Whether  this  relief  shall  be  sought  by  tbe 
defendants  through  application  to  this  court 
for  a  stay  of  execution,  or  by  bill  In  chancery 
to  restrain  the  enforcement  of  the  Judgment 
In  ejectment  is  for  the  defendants  to  deter- 
mine It  is  well  settled  that  this  court,  like 
other  courts  of  law,  has  a  summary  Jurisdic- 
tion of  an  equitable  nature,  exercised  through 
stay  of  execution  and  the  like,  for  the  pur- 
pose of  preventing  its  own  Judgments  and 
process  from  being  made  tbe  means  of  work- 
ing injustice.  Numerous  instances  of  the  ex- 
ercise of  this  jurisdiction  are  cited  In  John- 
ston V.  Bowers,  60  N.  J.  Law,  544,  547,  55  Atl. 
230.  See,  also,  Wemple's  Adm'r  ▼.  Van  Arx, 
46  N.  J.  Law,  5S1 ;  Hickman  v.  State,  62  N. 
J.  Law,  499,  504,  41  Aa  9tt;  Weatherby  y. 
Weatherby's  Bx'rs.  68  N.  J.  Law,  446.  448, 
48  Atl.  683;  Intlso  v.  Metropolitan,  etc., 
Assoc,  68  N.  J.  Law,  588.  690.  53  Ati.  206; 
Bailey  v.  Penna.  R.  R.  Co.,  70  N.  J.  Law,  808, 
311.  58  Atl.  88. 

Let  Judgment  be  entered  for  tbe  plaintiff 
upon  tbe  special  verdict,  with  a  stay  of  ex- 
ecution for  30  days,  within  which  time  the 
defendants  may  apply  either  to  the  Court  of 
Chancery  for  an  Injunction  or  to  this  court 
for  a  further  stay,  on  bringing  Into  court  a 
proper  sum  to  cover  what  will  be  found  due 
to  the  plaintiff  for  the  consideration  paid  to 
John  Barber,  with  Interest  after  proper  al- 
lowance on  account  of  rents  and  profits  re- 
ceived by  the  plaintiff  from  the  property. 


BRADY  ▼.   FRANKLIN   SAVINGS   INSTI- 
TUTION OF  NEWARK. 
(Supreme  Court  of  New  Jersey.    Nov.  18, 1905.) 

MoHKT  Had  and  Recsivxd— Estoppxl. 

The  plaintiff  acquired  an  interest  in  mort- 
gaged premises  after  a  final  decree  on  fore- 
eloaare  of  the  mortcaf  e,  and  thereupon  made  a 
payment  to  the  solicitor  of  the  mortgagee  on 
account  of  interest,  costs,  and  sheriff's  fees. 
No  credit  was  made  for  this  payment,  and 
apon  a  subsequent  sale  of  the  mortgaged  prem- 
ises tbe  mortgagee  wfis  paid  ttie  full  amount  of 
tbe  decree.  Thereafter  the  plaintiff  applied  to 
the  Court  of  Chancery  for  surplus  money,  and 
hia  share  was  decreed  to  be  paid  to  him.  In  a 
■alt  against  the  mortgagee  to  recover  the 
amount  paid  its  solicitor,  held : 

L  That  tbe  failure  to  credit  tbe  payment 
npoa  the  final  decree  entitled  the  plaintiff  to 
recover  as  for  money  had  and  received. 


2.  That  the  ^plication  of  tbe  plaintiff  to 
the  Court  of  Chancery  for  surplus  money  did 
not  estop  him  from  such  recovery. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Newark. 

Action  by  Henry  M.  Brady  against  tbe 
Franklin  Savings  Institution  of  Newark. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  June  term,  1905,  before  DIXON 
and  SWATZB,  JJ. 

Edwin  A.  Rayner  and  Alexander  Grant  for 
appellant    F.  M.  P.  Pearse,  for  respondent 

SWAYZB,  J.  This  action  was  for  money 
had  and  received.  The  money  bad  been  paid 
by  the  plaintiff  to  the  solicitor  of  the  defend- 
ant then  tbe  complainant  in  a  foreclosure 
suit  on  account  of  Interest  costs,  and  sheriff's 
fees.  Tbe  mortgaged  premises  were  at  the 
tlm'e  advertised  for  sale.  Tbe  plaintiff  had 
acquired  an  Interest  in  the  property  after  the 
final  decree.  Six  months  after  this  payment 
by  the  plaintiff  tbe  property  was  sold  for 
more  than  enough  to  pay  the  amount  of  tbe 
decree,  and  the  full  amount  of  that  decree 
with  Interest  and  costs  was  paid  to  the  pres- 
ent defendant  without  any  credit  for  the 
money  paid  by  tlie  plaintiff.  Subsequently 
the  plaintiff  filed  a  bill  in  chancery  to  secure 
reimbursement  out  of  tbe  surplus  money  for 
all  that  he  bad  paid  on  account  of  tbe  pur- 
chase of  the  property.  To  this  bill  he  made 
the  sheriff  and  one  Zubler,  who  was  Jointly 
interested  with  him  in  tbe  property,  parties. 
The  defendant  was  not  a  party.  The  decree 
adjudged  that  the  defendant  was  entitled  to 
one-nintb  of  tbe  surplus  money  and  Zubler 
to  the  balance.  The  district  court  Judge 
found  as  a  fact  that  the  money  paid  to  the 
solicitor  was  not  directly  Involved,  nor  was 
the  same  disposed  of  in  the  ctiancery  suit 
Judgment  was  rendered  in  tbe  district  court 
for  one-nintb  of  tbe  money  paid,  and  the  de- 
fendant appealed. 

The  only  legal  question  presented  by  tbe 
state  of  tbe  case  is  the  admissibility  of  a  let- 
ter from  tbe  plaintiff's  attorney  to  the  solici- 
tor in  the  foreclosure  suit  notifying  bim  not 
to  pay  over  the  money  to  any  person  claiming 
the  same.  This  was  objected  to  as  immate- 
rial, and  upon  the  further  grounds  that  it 
was  written  by  a  stranger  to  the  defendant 
and  that  it  showed  no  reason  for  tbe  claim 
lu  that  there  was  only  one  fund  and  that 
fund  was  then  impounded  in  the  Court  of 
Chancery  subject  to  its  adjudication.  As  to 
tbe  first  objection,  it  is  enough  to  say  that. 
if  tbe  evidence  was  Immaterial,  no  barm  was 
done  to  tbe  defendant  by  its  admission. 
Justice  V.  Davis  (N.  J.  Sup.)  59  Atl.  &  Since 
tbe  state  of  the  case  fails  to  show  tbat  tbe  de- 
fendant made  any  other  complaint  of  tbe 
conduct  of  the  trial,  we  are  not  required  to 
examine  the  questions  argued  in  the  brief 
(O'Donnell  v.  Weiler  [N.  J.  Sup.]  59  Atl.  1056) ; 
but,  inasmuch  as  tbe  third  objection  to  tbe 
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admissibility  of  this  letter  suggested  a  de- 
fense upon  the  merits,  we  have  considered 
tbe  whole  case.  The  situation  presented  is 
that  the  plaintiff  paid  the  defendant  (through 
its  solicitor)  inoney  to  be  applied  upon  the 
decree  of  foreclosure,  and  that  the  defendant 
did  not  apply  the  money  to  that  purpose. 
Tbe  consideration  for  the  payment  failed, 
and  the  defendant  retained  the  plaintifF's 
money.  Tliis  fund  was,  by  the  defendant's 
failure  to  act  In  accordance  with  the  inten- 
tion when  the  payment  was  made,  treated  as 
u  fund  separate  and  distinct  from  the  fund 
realized  upon  tbe  foreclosure  sale.  It  could 
not  have  been  disposed  of  by  the  Court  of 
*  Chancery  on  the  application  for  the  surplus 
money.  That  amount  was  fixed  by  the  pro- 
ceeds of  sale  and  tbe  amount  decreed  to  be 
due.  The  payment  by  tbe  sheriff  was  in  ac- 
cordance with  the  command  of  his  writ  It 
Is  true  that  the  amount  of  the  surplus  money 
would  have  been  greater  by  |400  If  .the 
defendant  had  made  the  application  of  the 
money  to  the  decree;  but  the  defendant  chose 
not  to  do  so,  and  It  was  not  obligatory  upon 
tbe  plaintiff  to  take  proceedings  In  tbe  Court 
of  Chancery  to  hare  this  credit  made.  He 
had  the  right  to  treat  the  decree  as  an  out- 
standing decree  for  the  full  amount,  and  to 
make  his  application  for  the  surplus  money 
on  that  basis,  without  making  the  defendant 
a  party.  The  defendant  then  held  money  of 
the  plaintiff  which  it  had  been  authorized,  but 
failed,  to  apply  on  the  decree.  Upon  its  fail- 
ure, the  plaintiff  was  entitled  to  reclaim  his 
money.  The  court  below  allowed  him  to  re- 
cover only  one-ninth  of  the  amount,  evidently 
upon  the  theory  that  Zubler  was  interested 
to  the  extent  of  eight-ninths.  She  would 
have  been  so  interested  if  the  defendant  had 
applied  the  money  as  was  contemplated  at 
tbe  time  of  its  payment;  but,  until  that  appli- 
cation was  made,  she  had  no  interest  In  tills 
fimd. 

The  plaintiff  has  not  appealed,  and,  as 
there  is  no  error  harmful  to  the  defendant, 
tbe  Judgment  most  be  affirmed,  with  costs. 


WOOLLET,  Custodian  of  School  Moneys,  t. 
UENDRICKSON,  Collector  of  Taxes. 

(Supreme  Court  of  New  Jersey.    Nov.  18,  1805.) 

1.  School  and  School  Distbicts— Taxation 
—Validating  Taxes  Lbviko  —  Constitu- 
tional Law. 

The  act  of  October  19,  1903,  entitled  "Xn 
act  to  validate  taxes  heretofore  levied,"  etc 
(P.  L.  1908,  Sp.  Sees.  p.  96),  is  conatitutionaL 

2.  Sams— ElFFECT. 

Said  act  (P.  L.  1908,  Sp.  Sess.  p.  96)  has 
the  effect  of  validating  all  appropriations,  taxes, 
and  assessments  theretofore  made,  levied,  and 
imposed,  and  all  other  acts  theretofore  had, 
passed,  done,  or  taken,  for  school  purposes,  un- 
der or  pursuant  to  the  provisions  of  the  general 
school  laws  of  1900  and  19^  which  laws,  re- 
spectively, were  declared  unconstitutional  in 
Lewis  ▼.  Jersey  City,  50  Atl.  846,  66  N.  J.  Law. 
582,  and  in  Riccio  v.  Hoboken,  65  AtL  1100,  OB 
N.  J.  Law.  649,  63  L.  R.  A.  4S5. 


3.  School  and  School  Distbicts  —  Assess- 
ment ov  Taxes. 

Upon  a  review  of  the  general  school  law 
of  October  19,  1903  (P.  L.  1903,  Sp.  Sess.  v 
5),  together  with  the  validating  act  approved 
on  the  same  day  (P.  L.  1903,  Sp.  Seas.  p.  96), 
held,  that  this  legislation  bad  not  the  elfect 
of  disarranging  pending  proceedings  for  the 
assessment  and  collection  of  taxes  already 
ordered  to  be  raised  to  meet  the  payment  of 
school  bonds  maturing  during  tbe  school  year, 
even  in  cELses  where  by  section  82  (page  14)  of 
the  new  general  school  law  the  boundaries  of 
school  districts  were  changed,  and  notwith- 
standing the  provisions  of  section  34  (page  15) 
respecting  the  transfer  to  new  school  districts 
of  the  obligation  to  pay  outstanding  lnd«i>ted- 
nesses  of  the  former  siehool  districts. 

4.  Sams  —  Operation    of    General    School 
Law. 

Section  83  of  the  new  general  school  law 
(P.  L.  1908,  Sp.  Sess.  p.  15)  Indicates  a  legis- 
lative intent  to  postpone  the  iteration  of  the 
act  with  respect  to  all  fiscal  adjustments  be- 
tween new  school  districts  and  the  former  school 
districts  until  the  end  of  the  then  current  school 
year. 

5.  Same— Boards  ot  EjDuoatior. 

Queere,  whether  the  establishment  of  new 
boards  of  education  required  for  the  new  dis- 
tricts created  by  section  32  of  the  act  (P.  L. 
1903,  Sp.  Sess.  p.  14),  and  tbe  assumption  by 
new  boards  of  eoucation  of  outstanding  indebt- 
ednesses as  required  by  section  34,  were  not  in- 
tended to  be  postponed  until  after  die  »nnn«i 
school  election  that  was  to  be  held  in  Maich, 
1904? 
(Syllabns  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  Thomas  R.  Wool  ley,  custodian  of  school 
moneys  of  Ocean  township  school  district,  for 
a  writ  of  mandamus  to  Samuel  W.  Hen- 
drlckson,  collector  of  taxes  of  the  Borough 
of  Deal.    Writ  granted. 

Argued  November  term,  1904,  before  FORT 
and  PITNET,  JJ. 

John  W.  Slocum,  for  relator.  Robert  L. 
Lawrence  for  respondent 

PITNET,  J.  This  Is  a  rule  to  show  cause 
why  a  mandamus  should  not  be  Issued  to  re- 
quire the  collector  of  taxes  of  Deal  borough. 
In  the  county  of  Monmouth,  to  pay  over  to  the 
relator,  as  custodian  of  school  moneys  of 
Ocean  township  school  district  certain 
moneys  in  his  hands  belonging  to  that  dis- 
trict The  controversy  is  with  respect  to  tbe 
sum  of  13,057.19,  which  was  assessed  In  tbe 
year  1903  upon  the  taxpayers  resident  in 
Deal  borough  for  school  purposes  for  the 
school  year  1908-04,  collected  by  the  respond- 
ent, then  being  tax  collector  of  the  borough, 
and  demanded  by  tbe  relator  on  June  11, 1904 
(prior  to  the  termination  of  the  school  year)  ; 
the  relator  then  being  custodian  of  school 
moneys  of  the  Ocean  township  school  district, 
a  district  that  Included  the  territory  of  the 
borough  of  Deal  at  the  time  the  taxes  were 
ordered  and  assessed.  It  is  admitted  that 
since  the  year  1894  the  township  of  Ocean 
(outside  of  the  Long  Branch  school  district) 
constituted  a  township  school  district,  includ- 
ing the  boroughs  of  Deal  and  Allenhurst,  un- 
til changed  by  tbe  new  general  school  law  of 
October  19,  1903. 
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It  Is  not  easy  to  determine  what  constltn- 
tional  leglBlation  ezlated  as  a  snpport  for 
tbe  tax  proceedings  of  1003,  at  the  time  those 
proceedings  were  taken.  A  general  revision 
of  the  school  laws  enacted  In  1900  (P.  L.  p. 
1S2)  was  adjndged  nnconstltntlonal  In  Lewis 
V.  Jersey  Caty,  66  N.  J.  Law,  682,  50  AtL  340, 
and  a  subsequent  revision  (P.  L.  1902,  p.  69) 
was  held  nnconstltntlonal  In  Ricdo  v.  Hobo- 
ken,  69  N.  J.  Law,  649,  65  Atl.  1109,  63  L.  B. 
A.  485.  The  latter  decision  was  promulgated 
September  21,  1903;  the  decision  of  tbe  Sn- 
preme  Ck>urt  In  the  same  case  (69  N.  J.  Law, 
104,  54  Atl.  801)  having  been  favorable  to  the 
constitutionality  of  the  act  of  1902.  We 
find  that  the  proceedings  which  resulted  In 
the  levying  and  assessment  of  the  taxes  In 
question  conformed  to  the  provisions  of  the 
act  of  1902.  This  is  not  disputed.  The  elim- 
ination of  that  act  would  have  necessitated 
a  search  for  constltatlonal  enactments  ante- 
dating tbe  revisions  of  1900  and  1902  (a  con- 
fusing task),  but  for  the  fact  that  shortly 
after  the  decision  of  the  Ricdo  Case  the  Leg- 
islature met  in  special  session,  and  not  only 
enacted  a  new  general  school  law,  but  also 
an  act  (P.  L.  1903,  Sp.  Sess.  p.  96)  declaring 
that  all  contracts,  bonds,  and  obligations 
theretofore  entered  into,  made,  or  incurred, 
all  appropriations,  taxes,  and  assessments 
theretofore  made,  levied  and  Imposed,  and  all 
other  acts  theretofore  had,  passed,  done,  or 
taken,  for  school  purposes  under  or  pursuant 
to  the  provisions  of  any  law  declared  by  tbe 
court  to  be  unconstitutional,  were  thereby 
validated  and  confirmed.  We  have  no  doubt 
of  the  constitutionality  of  this  validating  act, 
and  hence  may  deal  with  proceedings  ante- 
dating Its  passage,  and  taken  pursuant  to 
tbe  acts  of  1900  and  1902,  respectively,  as 
being  valid  in  law.  Of  tbe  $8,057.19  now  In 
controversy,  approximately  one-half  was  as- 
sessed for  the  share  chargeable  upon  tbe  tax- 
payers of  Deal  borough  out  of  a  special  school 
district  tax  of  $3,525  appropriated  and  order- 
ed to  be  raised  by  the  voters  6f  the  combined 
school  district  at  thtir  annual  meeting,  held 
March  17,  1903,  for  the  purpose  of  paying 
teachers'  and  Janitors'  salaries  and  for  fuel, 
repairs,  tuition,  etc.  Tbe  remainder  of  the 
moneys  in  question  were  assessed  and  collect- 
ed as  tbe  quota  chargeable  against  the  tax- 
payers of  Deal  borough  out  of  a  total  tax  of 
13,690,  ordered  by  the  district  president  and 
district  clerk  of  the  combined  school  district 
to  be  raised  for  paying  principal  and  Interest 
maaeyn  falling  due  during  the  school  year 
upon  tbe  bonds  of  that  district  The  case 
shows  that  the  school  building  for  whose 
constmctlon  these  bonds  were  issued  was 
erected  in  the  spring  of  the  year  1900,  and 
Is  situate  In  that  part  of  the  territory  of 
the  township  which  Is  outside  of  the  borough 
limits  of  Deal.  The  total  bond  issue  was 
$11,600,  amounting  with  interest  to  $13,030. 
Prior  to  the  school  year  1903  $9,340  had  been 
paid  for  the  principal  and  interest,  leaving 


unpaid  only  the  $3,690,  which  fell  due  during 
tbe  school  year  1903-04. 

The  school  law  provides  what  may  be 
called  an  "automatic  tax"  (that  Is,  operative 
without  the  annual  approval  of  the  voters 
of  the  school  district)  for  tbe  purpose  of 
raising  each  year  an  amount  sufficient  to 
pay  the  bond  or  bonds  of  tbe  school  district 
maturing  during  tbe  year,  with  the  Interest 
accruing  upon  the  unpaid  bonds.  Thus  tbe 
statute  law  has  stood  at  least  since  1894.  P. 
L.  1804,  p.  515,  f  20;  Gen.  St.  p.  3060,  pi.  253; 
P.  L.  1900,  p.  263,  §  211 ;  P.  L.  1902,  p.  142, 
§  191;  P.  L.-1903,  Sp.  Sess.  p.  39,  i  100.  Tbe 
language  of  section  191  of  the  act  of  1902 
In  this  behalf  Is  that  "whenever  a  township, 
Incorporated  town  or  borough  school  district 
shall  have  ordered  and  authorized  tbe  Issue 
of  bonds  and  the  same  shall  have  been  Issued, 
the  district  clerk  shall  each  and  every  year 
Issue  to  the  assessor  of  the  taxing  district 
In  which  such  scbool  district  shall  be  situate, 
an  order  directing  him  to  assess  upon  the 
owners  of  property  in  said  taxing  district 
and  tbelr  estates  and  tbe  taxable  property 
tbereln,  an  amount  sufficient  to  pay  the  bond 
or  bonds  maturing  In  such  year,  together 
with  the  Interest  accruing  upon  all  the  un- 
paid bonds  of  such  district,  which  order  so 
issued  as  aforesaid  shall  be  duly  executed 
by  said  assessor.  The  moneys  so  assessed 
shall  be  levied  and  collected  by  tbe  collector 
of  said  taxing  district,  who  shall,  on  or  be- 
fore tbe  fifth  day  of  January  next  thereafter, 
pay  tbe  full  amount  so  ordered  to  be  assessed, 
levied  and  collected  to  tbe  custodian  of  tbe 
scbool  moneys  of  said  school  district,"  etc. 
section  100  of  the  general  act  of  1903  con- 
tains Identical  language,  and  from  this  we 
derive  the  duty  of  the  respondent  with  re- 
spect to  proceedings  from  and  after  its  ap- 
proval on  October  19th  in  that  year.  By 
sections  181  and  182  of  the  act  of  1902  (P. 
L.  1902,  p.  138)  the  collector  of  tbe  munici- 
pality in  which  a  school  district  was  situate 
was  made  custodian  of  school  moneys,  with 
the  duty  of  receiving  and  holding  in  trust 
all  school  moneys  belonging  to  such  district, 
whether  received  from  the  state  appropria- 
tion, state  school  tax,  district  tax,  appropria- 
tion, or  from  other  sources,  and  of  paying  out 
the  same  only  on  orders  signed  by  the  presi- 
dent and  district  clerk  or  secretary  of  the 
board  of  education;  it  being  declared  in  sec- 
tion 182,  in  effect,  that  the  township  com- 
mittee, common  council,  or  other  governing 
body  of  the  municipality  should  have  no  con- 
trol over  moneys  belonging  to  the  school  dis- 
trict in  the  bands  of  the  custodian.  By  sec- 
tion 183,  whenever  in  any  school  district 
there  were  two  or  more  collectors,  the  board 
of  education  was  to  appoint  a  suitable  person 
as  custodian  of  scbool  moneys.  By  section 
184  tbe  collector  or  treasurer  of  each  munici- 
pality in  which  a  school  district  was  situate 
was  required  to  pay  to  the  custodian  of 
school  moneys  the  amount  ordered  to  be  as- 
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sessed.  levied,  and  collected  In  such  munici- 
pality for  the  use  of  the  public  Bchools  there- 
in on  the  requisition  of  the  board  of  educa- 
tion. The  provisions  of  the  new  school  law 
with  respect  to  the  custody  of  school  moneys 
and  the  duty  of  the  custodian  are  of  like  Im- 
port P.  L.  1903,  Sp.  Sess.  pp.  71,  72,  {{  184- 
186. 

The  evidence  In  the  case  shows  that  the 
legal  voters  of  the  combined  school  district, 
at  their  annual  meeting  in  March,  1903,  order- 
ed a  special  school  district  tax  of  $3,525,  and 
that  the  assessors  of  the  three  municipalities 
whose  territory  formed  the  school  district 
were  duly  notified  of  this,  and  also  of  the  re- 
quirement for  an  assessment  of  $3,690  to  pay 
principal  and  interest  upon  school  bonds  fall- 
ing due  during  the  year.  The  three  assessors 
met  at  the  proper  time  and  apportioned  the 
moneys  thus  required  to  be  raised  among  the 
taxpayers  resident  in  their  several  municipal- 
ities, viz..  Deal  borough,  Allenhurst  borough, 
and  the  township  outside  of  the  boroughs. 
The  amount  thus  apportioned  against  the 
taxpayers  of  Deal  borough  was  $3,057.19. 
The  evidence  also  shows  that  the  tax  was 
properly  assessed  in  Deal  borough,  and  that 
sufficient  moneys  were  realized  by  the  re- 
spondent, as  collector  of  that  borough,  to  en- 
able him  to  pay  to  the  custodian  of  school 
moneys  the  amount  assessed  for  school 
taxes.  The  claim  of  the  relator  for  the  pay- 
mmt  of  these  moneys  to  him,  if  valid,  has 
preference  over  the  claims  of  the  borough 
treasury  upon  the  moneys  In  the  collector's 
bands,  under  Ross  v.  Walton,  63  N.  J.  Law, 
435,  44  Atl.  430,  affirmed  67  N.  J.  Law,  688, 52 
Atl.  1132 ;  Ooe  v.  Englewood,  68  N.  J.  Law,  559, 
53  Atl.  562.  At  the  beginning  of  the  school  year 
1903-04,  the  relator  was  custodian  of  school 
moneys  for  the  combined  district.  He  de- 
manded payment  from  the  respondent  of  the 
money  In  question  on  June  11,  1904,  which 
was  before  the  termination  of  the  school  year. 
The  relator  at  that  time  still  remained  cus- 
todian of  the  combined  district,  unless  his 
office  in  that  behalf  bad  been  terminated  by 
the  force  and  effect  of  the  new  general  school 
law  of  October  19,  1903.  Payment  of  the 
moneys  Is  resisted  on  the  ground  that,  by 
section  32  of  the  latter  act  (P.  L.  1903,  Sp. 
Sess.  p.  14),  each  township,  city.  Incorporated 
town,  and  borough  was  made  a  separate 
school  district,  thus  abolishing  the  former 
combined  district  of  Ocean  township,  and 
that  by  section  34  of  the  same  act  the  new 
school  district  thereby  established  for  the 
territory  of  the  township  of  Ocean  lying  out- 
side of  the  boroughs  became  invested  with 
the  title  of  the  school  building  for  which  the 
bonds  In  question  had  been  issued,  and  that 
by  the  terms  of  section  34  the  outstanding 
bonded  indebtedness  was  made  the  obliga- 
tion of  the  board  of  education  of  this  new 
district. 

The  question  Is  whether  this  transfer  of 
the  burden  of  outstanding  bonded  indebted- 
ness has  reference  to  that  portion  of  such 


Indebtedness  for  whose  payment  provision 
bad  already  be&i  made  in  the  tax  levies  of 
1903,  and,  if  so,  whether  the  L^slature  In- 
tended to  effect  the  purpose  by  disarranging 
pending  proceedings  for  the  collection  and 
transmission  of  taxes  already  levied  to  meet 
bond  payments,  or  to  reach  the  same  end 
through  the  use  'of  other  means.  In  seeking 
out  the  Legislative  intent  upon  these  points, 
we  must  have  regard  to  the  whole  of  the  gen- 
eral school  law  of  1903,  and  the  contempo- 
raneous validating  act,  and  .  must  keep  in 
mind  the  practical  situation  that  confronted 
the  Legislature  at  the  time  they  were  enact- 
ed. These  acts  were  approved  on  October 
19th,  in  the  very  midst  of  the  "school  year" 
previously  established  and  by  the  new  act 
perpetuated  for  fiscal  and  administrative 
purposes,  which  began  on  July  1st  P.  L. 
1803,  p.  326,  $  2;  Oen.  St  p.  3050,  pL  206; 
P.  L.  1900,  p.  281,  J  264;  P.  L.  1902,  p.  165, 
I  242;  P.  L.  1903,  ^.  Sess.  p.  93,  (  238. 
Bverywh»'e  throughout  the  state  the  public 
schools  were  being  maintained  and  conducted 
pursuant  to  arrangements  already  under- 
taken for  the  full  year.  Fiscal  budgets  had 
already  been  made  up  in  the  several  school 
districts,  including  provision  for  payment 
of  all  school  bonds  that  were  to  mature  dur- 
ing the  school  year.  The  operations  of  or- 
dering and  assessing  local  taxes  for  school 
purposes,  throughout  all  the  school  districts, 
had  already  been  completed,  the  moneys  to 
be  raised  bad  already  been  appropriated  to 
specific  purposes  exigent  during  the  current 
year,  and  the  taxes  were  In  course  of  collec- 
tion. Among  the  existing  school  districts 
there  were  many,  like  that  of  Ocean  town- 
ship, that  had  been  made  up  by  combining 
the  whole  or  parts  of  the  territory  of  adjoin- 
ing municipalities.  These  the  Legislature  de- 
signed to  dismember,  so  that  school  district 
lines  might  thenceforth  generally  conform  to 
municipal  boundaries.  Without  doubt  the 
Ocean  township  district  was  only  one  of 
many  combined  districts  that  had  bond  pay- 
ments falling  due  during  the  year,  to  meet 
which  taxes  had  already  been  ordered,  ap- 
portioned and  assessed.  We  may  therefore 
properly  treat  this  typical  instance  as  being 
distinctly  presented  to  the  legislative  mind 
in  the  framing  of  the  new  act.  It  was  by 
section  82  (P.  L.  1903,  Sp.  Sess.  p.  14)  that 
each  township,  city,  Incorporated  town,  and 
borough  was  made  a  separate  school  district, 
and  the  two  sections  immediately  following 
have  reference  to  adjustments  thereby  ne- 
cessitated. These  sections  are  as  follows: 
"Sec.  33.  Whenever  a  new  school  district 
shall  be  created,  the  children  residing  in  said 
new  district  shall  continue  to  attend  the 
schools  in  which  they  shall  be  enrolled  until 
the  end  of  the  then  current  school  year.  In 
case  there  shall  be  a  schoolhouse  in  such 
new  district  in  which  school  shall  be  then 
maintained,  the  board  of  education  of  the 
school  district  from  which  such  new  district 
shall  have  been  set  off  shall  have  charge  and 
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control  of  roch  Bcbool  until  tbe  end  of  the 
then  current  achool  year,  and  sball  pay  the 
salaries  of  the  teachers.  Janitors  and  other 
persona  employed  In  such  school  nntll  the 
end  of  said  year.  In  case  there  shall  be  any 
balance  at  the  end  of  said  school  year  in  the 
hands  of  the  custodian  of  the  school  moneys 
of  the  school  district  to  the  credit  of  the 
school  district  from  which  said  new  district 
shall  have  been  set  oCT,  said  cnstodlan  shall 
certify  to  the  county  superintendent  of 
schools  the  amount  of  such  balance,  and 
what  portion  of  such  balance  was  received 
from  state  appropriation,  state  school  tax 
and  interest  of  the  surplus  revenue,  and 
what  portion  was  received  from  district 
school  tax.  Said  county  superintendent  of 
schools,  upon  receipt  of  such  notice,  shall 
divide  between  Siild  districts  that  portion  of 
the  balance  arising  from  the  state  appro- 
priation, state  school  tax  and  Interest  of  the 
snrplns  revenue  on  the  basis  of  the  aggre- 
gate number  of  day  attendance  of  pupils  In 
the  public  schools  as  ascertained  from  the 
last  published  report  of  the  state  superin- 
tendent of  public  Instruction,  and  shall  di- 
vide between  said  districts  that  portion  of 
said  balance  arising  from  district  school  tax 
on  the  basis  of  the  respective  ratables  of 
said  districts,  and  shall  Issue  an  order  in  fa- 
vor of  the  custodian  of  the  school  moneys  of 
such  new  district  for  that  portion  of  said 
balance  found  to  be  due  said  district  from  the 
district  from  which  it  shall  have  been  set  off. 

"Sec  84.  In  any  new  school  district  the 
board  of  education,  in  its  corporate  capacity, 
shall  become  vested  with  the  title  to  all 
school  property  real  and  personal  In  such 
district  and  If  for  the  erection,  repair  or 
purchase  of  any  such  property  there  shall  be 
an  indd>tedness  for  which  the  board  of  edu- 
cation of  the  school  district  to  which  said 
property  originally  belonged  shall  be  liable, 
the  said  Indebtedness  shall  be  assumed  by 
and  become  the  obligation  of  the  board  of 
education  of  the  school  district  which  shall 
have  become  vested  with  the  title  to  such 
property,  and  upon  payment  of  said  indebt- 
edness by  the  school  district  originally  liable 
therefor,  an  action  may  be  maintained  there- 
for by  the  board  of  education  so  paying  the 
said  indebtedness  against  the  board  of  edu- 
cation of  the  school  district  which  shall  have 
become  vested  with  the  property  for  which 
the  said  Indebtedness  was  originally  Incur- 
red." 

The  act,  by  Its  247th  section.  Is  made  to 
take  ^ect  Immediately.  But  this  does  not 
make  Its  provisions  operative  previous  to 
the  time  when  by  their  own  terms,  fairly 
interpreted,  they  become  operative. 

Dealing  with  the  case  before  us  as  a  typi- 
cal case,  for  which  the  Legislature  intended 
to  make  provision,  it  will  be  observed  that 
at  the  date  of  the  approval  of  the  new  act 
(October  19,  1906)  the  moneys  that  the  re- 
spondent was  engaged  in  collecting  from  the 
taxpayers  of  Deal  borough  for  school  pur- 


poses were  public  moneys  that,  by  force  of 
legislation  existing  at  the  time  the  levy  was 
ordered  (coupled,  if  need  be,  with  the  validat- 
ing act  already  alluded  to),  had  been  duly 
appropriated  to  specific  public  purposes,  to 
wit.  In  part  for  the  maintenance  of  educa- 
tion in  the  combined  school  district  during 
the  school  year  1903-04,  and  in  part  for  the 
payment  of  principal  and  interest  upon  bond- 
ed indebtedness  of  the  combined  district  ma- 
turing during  the  same  year.  These  moneys, 
when  collected,  were  no  longer  the  property 
of  the  taxpayers  of  Deal  borough;  but  were 
In  every  sense  public  funds  In  course  of 
transmission  to  effectuate  the  ends  for  which 
they  bad  been  appropriated.  The  municipal 
corporation  of  Deal  borough  had  no  possible 
claim  upon  them.  On  the  contrary,  that  cor- 
poration and  its  governing  body  bad  been,  by 
express  legislative  enactment,  excluded  from 
any  control  over  or  interference  with  them. 
Conceding  that  the  Legislature,  while  en- 
acting the  new  school  law,  might  have  di- 
verted those  moneys,  or  so  much  thereof  as 
had  been  previously  appropriated  toward  the 
bond  payments,  to  another  public  purpose 
(such,  for  instance,  as  the  reimbursement  to 
the  taxpayers  of  Deal  borough  of  a  part  of 
what  had  been  already  taken  from  them 
towards  the  construction  of  a  schoolhouse 
which  by  the  same  act  was  vested  in  a  sep- 
arate school  district),  the  question  is  whether 
by  a  reasonable  construction  of  the  whole  of 
the  act  of  1903  such  a  diversion  of  this  por- 
tion of  the  public  moneys  from  the  purposes 
for  which  It  had  been  raised  was  within  the 
legislative  intent  Our  examination  of  the 
matter  constrains  us  to  reply  In  the  negative. 
Many  considerations  concur  in  leading  us  to 
this  view.  In  the  first  place.  It  Is  manifest 
from  section  38  that  the  Legislature  realized 
and  Intended  to  avoid  the  confusion  that 
would  have  resulted  in  fiscal  arrangements 
already  undertaken  if  the  act  had  been  made 
operative  with  respect  to  these  at  the  date 
of  Its  passage,  occurring  In  the  midst  of  the 
fiscal  school  year.  By  the  express  terms  of 
that  section  (applying  them  to  the  case  before 
us)  the  schoolhouse  of  the  combined  district 
was  required  to  be  maintained  by  the  old 
board  of  education  until  the  end  of  the  then 
current  school  year,  and  the  salaries  of 
teachers.  Janitors,  etc.,  were  to  be  paid  by 
them,  and  any  balance  remaining  in  the  hands 
of  the  custodian  at  the  end  of  the  school 
year  was  required  to  be  certified  to  the 
county  superintendent  of  schools  with  the 
sources  from  which  It  was  derived,  and  to 
be  by  him  apportioned.  The  sources  speci- 
fied In  the  section  Include  the  district  school 
tax.  No  more  express  mention  is  made  of 
moneys  raised  for  bond  payments;  but  of 
course,  the  Legislature  contemplated  that 
there  would  be  no  balance  remaining  unex- 
pended at  the  end  of  the  year  of  any  amount 
raised  for  payment  of  school  bonds  maturing 
during  the  year,  for  the  whole  amount  would 
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bare  been  expended  in  the  payment  of  tbe 
bonds. 

Again,  tbe  school  laws  of  this  and  pre- 
rlons  years  make  no  distinction  between 
moneys  ordered  to  be  raised  by  district  tax 
for  current  school  purposes  and  moneys  re- 
quired to  be  raised  for  payment  of  school 
bonds,  so  far  as  concerns  the  assessment  and 
collection  of  the  taxes  and  the  turning  over 
by  the  collector  to  the  custodian  of  the 
amounts  collected.  It  is  a  combined  assess- 
ment, with  whose  apportionment  neither  the 
assessor  nor  tbe  collector  has  anything  to  do. 
That  is  the  dnty  of  the  board  of  education. 
Moreover,  it  is  reasonable  to  suppose  that  if 
the  Legislature  in  enacting  the  school  law  of 
October  19,  1903,  had  intended  to  reUeve  the 
taxpayers  of  Deal  borough,  and  of  other 
places  similarly  circumstanced,  from' all  fur- 
ther payments  for  account  of  school  bonds, 
they  would  have  stopped  the  money  In  tbe 
hainds  of  the  taxpayer  by  nullifying  tax  pro- 
ceedings pro  tanto,  and  would  at  the  same 
time  have  provided  some  other  fund  out  of 
which  the  maturing  bonds  might  be  met;  for 
it  Is  most  important  to  remember  that  the 
L^lslature  has  at  all  times  (at  least  since 
1884,  as  above  pointed  out)  been  scrupulously 
careful  to  safeguard  bond  payments  against 
repudiation  or  even  deferment  at  the  in- 
stance of  local  taxpayers  or  local  officials. 
Now,  if  by  the  new  act  they  Intended  to  stop 
tbe  moneys  that  had  been  assessed  and  were 
in  process  of  collection  to  meet  bond  payments 
accruing  during  the  current  year,  in  all  cases 
where,  by  the  force  of  the  act,  they  created 
new  school  districts,  it  is  manifest  that  at  the 
same  time  they  were  driving  the  combined 
Ocean  township  school  district,  and  all  other 
school  districts  similarly  situated,  into  tbe 
necessity  of  making  default  upon  the  public 
school  bonds;  for  we  have  found  nothing  in 
the  act  to  provide  for  any  other  source  of 
payment,  and  it  is  plain  there  could  be  no 
other  source,  except  an  additional  fax  levy 
upon  the  district,  which  would  be  thus  re- 
quired to  assume  the  entire  payment  of  bonds 
maturing  during  the  year.  And,  still  further, 
if  the  Legislature  Intended  to  subvert  pend- 
ing tax  proceedings  in  order  to  appropriate 
moneys  that  had  been  once  devoted  pursu- 
ant to  law  to  specific  public  purposes  and 
devote  them  to  some  other  public  purpose 
(as  in  the  case  before  us,  typical  of  many 
others,  to  divert  the  moneys  of  the  taxpayers 
of  Deal  borough  previously  appropriated  and 
ordered  to  be  raised  to  pay  bonds  of  tbe  com- 
bined district),  it  is  significant  that  the  Leg- 
islature has  not  in  terms  declared  that  this 
shall  be  done,  and  has  not  expressly,  nor,  as 
we  conceive,  has  it  by  implication,  pointed 
out  to  what  other  public  purpose  these 
moneys  shall  be  devoted.  It  is  not  reasona- 
ble to  attribute  to  the  Legislature  an  intent 
to  cause  such  confusion  and  such  impair- 
ment of  the  credit  of  school  districts  with- 
out   clear   language    requiring  it    We    find 


no  such  language  In  the  act  of  1908.  We 
find  language  indicating,  on  the  other  hand, 
an  Intent  to  postpone  tbe  operation  of  tbe 
act  with  respect  to  all  fiscal  adjustmaits  un- 
til the  end  of  the  then  current  school  year. 
We  think  this  is  the  reasonable  construction 
to  be  placed  upon  section  33.  And  we  find 
corroborative  evidence  of  the  same  intent  in 
the  validating  act  approved  on  the  same  day 
and  already  alluded  to,  which,  so  far  from 
disturbing  in  any  wise  previous  appropria- 
tions, taxes,  and  assessments,  expressly  vali- 
dates and  confirms  them. 

Nor  do  we  find  any  sufficient  evidence  of  a 
contrary  intent  in  section  34  of  the  new  gen- 
eral school  law.  Referring  to  the  language 
of  that  section  above  quoted,  and  applying 
it  to  the  case  in  hand,  the  "new  school  dis- 
trict" which  is  to  become  vested  with  tbe 
title  to  the  school  property  is  the  district 
established  by  section  32  in  that  portion  of 
the  township  of  Ocean  which  lies  outside  of 
the  bounds  of  the  boroughs.  Now  it  is  slg- 
nlflcant  that  there  seems  to  be  no  provision 
in  tbe  act  for  the  establishment  in  a  corpor- 
ate capacity  of  a  board  of  education  for  such 
new  district  prior  to  the  annual  school  meet- 
ing to  be  held  in  March,  1904.  Section  77 
provides  that  in  each  township  school  dis- 
trict the  meml>ers  of  the  board  of  education 
shall  be  chosen  at  the  annual  school  meet- 
ing. Section  79  provides  that  this  meeting 
shall  be  held  on  the  third  Tuesday  In  March. 
Section  84  provides  that  each  board  of  edu- 
cation thus  elected  shall  be  a  body  corpor- 
ate. And  section  86  provides  that  the  board 
shall  organize  within  10  days  after  the  an- 
nual school  meeting.  Section  242  provides 
that  members  of  the  boards  of  education  who 
are  residents  of  the  territory  contained  in 
the  several  school  districts  as  constituted  by 
this  act,  and  who  are  now  acting  as  such, 
shall  continue  to  serve  for  the  full  term  for 
which  they  were  severally  elected  or  ap- 
pointed as  though  elected  or  appointed  under 
this  act  This  would  continue  members  of 
the  board  of  education  of  the  combined  school 
district  of  Ocean  township,  who  were  resi- 
dents in  that  portion  of  the  township  that 
lies  outside  of  the  boroughs,  as  members  of 
the  board  of  education  of  the  new  township 
school  district;  but  it  has  no  bearing  upon 
the  question  when  tbe  new  board  of  educa- 
tion is  to  begin  its  corporate  existence.  It 
is  true  that  by  section  25,  par.  4,  of  the  aict, 
the  county  superintendent  of  schools  is  given 
power  to  appoint  members  of  the  board  of 
education  for  a  new  township  school  district, 
to  serve  until  the  next  election  in  the  district 
for  members  of  the  board  of  education.  But 
this  power  of  appointment  may  be  fairly 
construed  as  limited  to  cases  where  there 
exists  a  necessity  for  such  appointment. 
Now  by  section  33  the  ordinary  functions  of 
the  board  of  education,  with  respecf  to  the 
charge  and  control  of  the  schools,  are  ex- 
pressly reserved  to  the  old  boards  until  the 
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end  of  the  then  cnrrent  sdiool  year.  Until 
that  time  there  seems  to  be  nothing  for  the 
new  board  to  do  beyond  meeting  for  the  pnr^ 
pose  of  organization. 

Upon  the  wliole  of  the  act,  therefore,  we  are 
inclined  to  think  that  the  establisliment  of 
the  new  boards  of  education  required  for  the 
new  districts  created  by  section  32  was  in- 
tended to  be  deferred  until  the  election  of 
members  of  such  boards  at  the  annual  meet- 
ings to  be  held  in  March,  1904.  If  this  view 
is  correct,  then  the  taking  effect  of  section  34 
with  respect  to  the  assumption  by  such  new 
boards  of  education  of  outstanding  Indebted- 
nesses must  be  postponed  In  like  manner,  and 
the  assumption  would  relate  only  to  such  In- 
debtednesses for  which  a  tax  levy  had  not 
already  been  made  at  the  time  of  the  passage 
of  the  act  But,  if  this  view  is  not  correct, 
and  the  Legislature  Intended  by  section  84 
that  the  new  district  should  assume  payment 
of  outstanding  school  bonds  that  fell  due 
daring  the  school  year  1903-04,  still  section 
34  is  clearly  consistent  with  the  view  that 
those  obligations  should  be  paid  by  the  com- 
bined district  out  of  the  moneys  already 
ordered  to  be  raised  by  tax  for  that  specific 
purpose,  and  that  the  remedy  of  the  combined 
district  against  the  new  district  should  be  by 
action  for  reimbursement,  pursuant  to  the 
express  provisions  of  section  34  in  that  be- 
half. The  moneys  recovered  in  such  a  case 
would,  of  course,  be  subject  to  apportionment 
among  the  several  school  districts  that  re- 
salted  from  the  dismembermoit  of  the  com- 
bined district ;  such  apportionment  being  pro- 
vided for  by  section  38.  And  so,  upon  a  re- 
view of  the  whole  of  the  act  of  1903,  we  are 
unable  to  give  to  it  such  a  force  and  effect 
as  to  absolve  the  collector  of  Deal  borough 
from  the  duty  of  turning  over  to  the  custo- 
dian of  the  combined  district  the  taxes  that 
were  collected  in  the  year  1903  from  the  tax- 
payers of  the  borough,  pursuant  to  the  appro- 
priation and  levy  that  antedated  the  act  of 
1903. 

The  argument  to  the  contrary  is  rested 
largely  upon  the  hardship  that  results  from 
requiring  the  tax  payers  of  Deal  borough  to 
contribute  further  toward  payment  of  the 
school  bcmds  of  the  combined  district,  when 
by  the  same  act  the  schoolhouse  for  whose 
construction  the  bonds  were  Issued  was  prac- 
tically taken  from  them.  In  one  of  the  views 
above  suggested  for  the  iuterpretation  of  sec- 
tion 84  the  moneys  now  payable  would  event- 
oally  be  restored  by  means  of  an  action 
against  the  new  district  and  an  api)ortion- 
ment  of  the  proceeds  thereof.  In  this  event, 
then  would  be  no  hardship  beyond  a  tempo- 
rary inconvenience.  But,  even  though  that 
view  be  untenable,  so  that  the  moneys  now 
payable  are  never  to  be  restored  either  di- 
rectly or  indirectly,  still,  unless  there  be  some 
-ezpreas  provision  of  law  to  relieve  this  hard- 


ship, It  must  be  dealt  with  by  the  courts  as 
one  of  the  necessary  Incidental  burdens  of 
government  It  is  impossible  that  any  sys- 
tem of  taxation  shall  be  absolutely  Just  to 
every  taxpayer.  Approximation  to  Justice  is 
all  that  is  possible,  and  all  that  the  Consti- 
tution requires.  It  must  be  remembered  that 
the  inhabitants  of  the  combined  district  were 
already  legally  liable  for  the  payment  of  the 
bonds ;  their  public  credit  having  been  already 
pledged  la  that  behalf  by  authority  of  the 
Legislature.  The  real  hardship  of  the  act  of 
1903  consists  In  depriving  them  of  property 
in  the  schoolhouse.  If  the  hardship  of  pay- 
ing their  quota  of  the  $3,690,  which  fell  due 
daring  the  school  year  In  question,  must  be 
considered  in  solving  the  question  of  statu- 
tory construction,  what  is  to  be  said  with 
re^>ect  to  the  larger  sum  previously  coa- 
trlbuted  by  the  taxpayers  of  the  borough  as 
their  quota  towards  paying  the  $9,340  of  prin- 
cipal and  interest  upon  bonds  that  had  been 
liquidated  by  the  combined  district  previous 
to  the  year  in  question?  It  is  manifest  that 
wherever  In  the  state  a  combined  school  dis- 
trict had  a  school  bidlding  previously  erected 
from  the  proceeds  of  combined  taxation,  tbe 
force  of  the  act  in  rendering  school  district 
lines  conformable  to  municipal  boundaries 
necessarily  resulted  in  hardship  to  some  of 
the  taxpayers.  Doubtless  the  Legislature 
deemed  that  the  general  benefits  of  the  new 
adjustment  of  district  lines  outweighed  Its 
Incidental  burdens.  Nor,  as  we  think,  can  the 
respondent  place  himself  in  the  attitude  of 
resisting  the  payment  now  in  controversy  on 
the  ground  of  any  equity  supposed  to  Inhere 
In  the  municipality  of  Deal  borough  or  in  the 
taxpayers  resident  within  that  borough.  He 
Is  not  their  agent  or  representative  in  this 
matter,  but  on  the  contrary,  is  a  public  func- 
tionary of  the  state,  charged  by  law  with 
specific  public  duties.  It  happens  that  the 
Legislature,  from  motives  of  convenience,  se- 
lected the  borongh  collector  as  the  public 
agent  for  the  collectioa  of  school  taxes.  But 
It  might  have  selected  any  other  public  agen- 
cy. His  duty  in  this  behalf  Is  not  to  the  tax- 
payers from  whom  he  has  collected  the 
money,  nor  to  the  borough  in  which  his 
municipal  functions  are  exercised.  His  duty, 
as  a  public  agent  is  to  transmit  to  the  relator, 
as  the  public  agency  designated  for  the  pur- 
pose by  law  the  public  funds  which  he  has 
been  instrumental  in  gathering  from  the  tax- 
payers. From  the  moment  the  tax  was  law- 
fully collected  the  Indlvldnal  taxpayers  lost 
all  property  Interest  therein.  The  municipal- 
ity never  had  any  interest  In  the  moneys,  be- 
ing expressly  debarred  therefrom  by  law. 

For  these  reasons,  we  are  of  the  opinion 
that  a  mandamus  should  issue;  and  as  the 
matter  is  of  public  importance,  and  the  facts 
are  not  at  all  in  dispute,  it  may  be  peremptory 
in  form. 
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HAYES  y.  ADAMS  EXPRBSS  GO. 
(Supreme  Court  of  New  Jersey.    Nov.  16,  19(&> 
Casbikbs  —  LoB8    or   Fbeiobt  —  Damaobs  — 

LiKITATIOH. 

On  delivering  to  a  common  carrier  a  drop 
curtain  of  ordinary  character  and  value,  the 
shipper  received  as  a  voucher  therefor  an  in- 
strument in  which  it  was  stated  tliat,  when  the 
shipper  omits  to  declare  the  value  of  the  goods, 
he  agrees  that  the  value  does  not  exceed  $50. 
Held,-  that  the  responsibility  of  the  carrier  for 
the  real  value  in  case  of  loss  was  not  thereby 
restricted,  unless  the  shipper  had  knowledge  of 
the  stipulation;  and  his  knowledge  that  the 
carrier^  charges  depend  on  the  value  of  the 
goods  is  not  sufficient  to  render  the  limit  of 
liability  obligatory. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  §S  681,  692,  0)5.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Elizabeth. 

Action  by  Norman  S.  Hayes  against  tbe 
Adams  Elxpress  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Rererged. 

Argned  June  term,  1905,  before  SWAXZB 
and  DIXON,  JJ. 

P.  H.  Qllhooly,  for  appellant  Oonover 
English  and  R.  H.  McCarter,  for  respondent 

DIXON,  J.  On  April  2, 1904,  tbe  plalntlfTs 
employe  delivered  to  the  defendant's  agent 
In  Elizabeth  a  drop  curtain  consigned  to 
Syracuse,  and  received  from  the  agoit  a 
document  on  which  were  written  tbe  names 
of  the  shipper  and  consignee,  and  a  de- 
scription of  the  article  shipped.  Tbe  doca- 
ment  also  contained  in  print  many  terms 
and  conditions,  to  which,  it  declared,  the 
shipper  agreed,  and  among  them  one  to  the 
^ect  that  if  no  value  of  the  goods  was  de- 
clared the  value  did  not  exceed  $50.  Noth- 
ing was  then  said  by  either  the  employ^ 
or  the  agent  about  the  value  of  tbe  curtain, 
or  the  contents  or  nature  of  the  document 
The  curtain  should  have  reached  Syracuse 
within  three  days,  but  no  tidings  of  its  where- 
abouts since  shipment  appear.  In  an  action 
brought  In  the  Elizabeth  district  court  to  re- 
cover compensation  for  its  loss,  the  plaintiff 
produced  evidence  tending  to  show  that  the 
cnrtaln  was  worth  $300,  and  the  defendant 
relied  on  tbe  terms  of  the  document  to  bar  a 
recovery  for  more  than  $50.  On  this  issue 
the  Judge  Instructed  tbe  jury  that  tbe  only 
point  was  whether  the  plaintiff  knew  that  tbe 
defendant's  rates  depended  on  tbe  value  of  the 
goods.  If  he  did,  tbe  verdict  in  his  favor 
should  be  for  $50  only ;  but,  if  he  bad  no  rea- 
son to  know  that  tbe  rates  depended  on  value, 
then  tbe  verdict  should  be  for  $300.  On  this 
charge  the  Jury  awarded  the  plaintiff  $50, 
and  he  now  appeals  to  this  court 

At  common  law,  of  course,  tbe  defendant, 
being  a  common  carrier,  would  be  responsi- 
ble for  the  actual  value.  Tbe  weight  of  au- 
thority in  this  country  Is  to  the  effect  that 
in  order  to  lessen  tbe  responsibility  of  a  com- 
mon carrier,  it  must  appear  that  tbe  shipper 
assented  to  the  restriction,  and  that  In  gen- 


eral a  declaration  of  limited  Uabtlilr,  made 
by  the  carrier  in  a  public  advertisement  or  in 
a  receipt  handed  to  the  shipper,  will  not  suf- 
fice to  bind  the  latter  to  the  limitation  so  de- 
clared. We  approve  of  the  views  on  this 
subject  expressed  by  Mr.  Justice  Nelson  in 
New  Jersey  Steam  Navigation  Co.  y.  Mer- 
chants' Rank,  6  How.  M4.  382,  12  L.  Ed. 
4C5,  and  by  Mr.  Justice  Davis  in  Railroad 
Co.  y.  Manufacturing  Co.,  16  Wall.  318.  S28, 
21  h.  Ed.  297.  It  has,  however,  sometimes 
been  held  that  an  exception  to  this  general 
rule  should  exist  in  regard  to  the  value  of 
tbe  goods  shipped ;  that  because  of  the  com- 
paratively slight  means  of  knowledge  as  to- 
value  possessed  by  the  carrier,  the  shipper 
should  assume  that  the  carrier  has  fixed  a 
limit  to  his  liability  on  this  point,  unless  he- 
is  expressly  charged  with  a  specified  lia- 
bility; and  on  this  assumption  the  shipper 
assents  to  the  limitation  in  all  cases  wher« 
his  dissent  Is  not  shown.  Such  a  doctrine 
is  said  to  be  necessary  to  secure  fair  dealing. 
Rut  it  is  undoubtedly  a  departure  from  the 
rule  of  tbe  common  law,  and  in  both  of  the 
Constitutions  adopted  in  this  state  it  was 
declared  that  the  common  law  should  remain 
in  force  until  altered  by  the  Legislatare. 
This  part  of  the  common  law,  which  relates 
to  the  responsibility  of  the  carrier,  has  al- 
ways been  regarded  by  our  courts  as  em- 
braced In  our  system  of  Jurisprudence.  Thus,. 
In  Pennsylvania  R.  R.  Co.  v.  New  Jersey  R. 
B.  &  T.  Co.,  27  N.  J.  Law.  100,  this  court  ad- 
judged that,  "where  a  common  carrier  un- 
dertakes to  transport  an  article  in  the  line 
of  his  business,  tbe  legal  presumption  is 
that  he  does  it  subject  to  bis  common-law 
liability,  and  this  presumption  remains  un- 
til it  is  overcome  by  positive  proof  of  a  spe- 
cial agreement"  We  are  unable  to  see  on 
what  principle  this  feature  of  the  common 
law  can  be  abrogated  by  the  Judiciary. 
Where  unfair  dealing  actually  appears,  the 
courts  may.  in  harmony  with  tbe  law,  afford 
an  appropriate  remedy,  but  for  other  cases 
the  suggestion  that  tbe  law  might  be  im- 
proved calls  for  the  intervention  of  the  Leg- 
islature alone.  The  circumstances  of  the 
case  now  in  hand  disclose  no  unfair  dealing. 
Tbe  nature  of  tbe  article  shipped  was  known 
to  the  carrier,  and  its  value  does  not  appear 
to  have  been  abnormal.  The  shipper,  there- 
fore, had  the  right  to  assume,  in  the  absence 
of  notice  to  the  contrary,  that  the  carrier 
would  form  his  own  Judgment  as  to  Its  value, 
so  far  as  was  necessary  for  the  fixing  of  his 
compensation,  without  attempting  to  restrict 
his  responsibility  under  the  general  law. 
There  was  evidence  from  which  the  Jury 
might  have  Inferred  that  tbe  plaintiff  knew 
and  assented  to  the  defendant's  limitation  of 
value;  and,  if  the  matter  had  been  submit- 
ted to  the  Jury  on  that  question,  a  determina- 
tion against  the  plaintiff  would  have  been 
legal.  But  the  question  presented  by  the 
Judge  was  quite  different  It  required  the 
Jury  to  find  merely  knowledge  on  the  part 
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of  the  plaintiff  that  the  defendant's  char- 
ges depended  on  the  value  of  the  goods 
shipped.  Brery  person  who  thinks  Intelli- 
gently must  know  so  much,  for,  of  course,  aa 
the  carrier's  responsibility  varies  with  the 
▼aloe,  so  should  his  compensation.  But  such 
knowledge  In  a  shipper  by  no  means  Justifies 
an  Inference  that,  if  he  does  not  declare  the 
Talne  of  the  goods,  he  assents  to  a  limitation 
of  value  fixed  by  the  carrier. 

The  exceptions  taken  by  the  plaintiff  at  the 
trial  properly  present  for  review  this  portion 
of  the  charge,  and  therefore  the  Judgment 
should  be  reversed,  and  the  cause  remitted 
to  the  district  court  for  a  new  trial. 


COHN   et   al.   ▼.   COMMON   COUNCIL  OP 

CITY  OP  NEW  BRUNSWICK. 
^Supreme  Court  of  New  Jersey.    Nov.  22, 1905.) 

HuifiCTPAL   CoBPOBATiORB— Water   Comhis- 
8IONEB8— Removal,  raou  OrFicn. 

The  common  council  of  the  citv  of  New 
Brunswick  is  authorised  to  remove  from  office 
members  of  the  board  of  water  commissioners 
who  fail  to  comply  with  the  requirements  of 
'''An  act  regalatme  the  receipt  and  disburse- 
ment of  money  and  the  passage  of  ordinances 
pertaining  thereto  in  any  city  of  this  state." 
P.  U  19(R1,  p.  259. 

[Ed.  Note. — Por  cases  In  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  {  6S0.] 

(SylUbns  by  the  Court) 

Certiorari  by  Theodore  Cohn  and  others 
against  the  common  council  of  the  city  of 
New  Brunswick  to  review  a  removal  from 
office.    Affirmed. 

Argued  June  term,  1905,  before  GARRISON 
and  GARRETSON,  JJ. 

Robert  Adrain,  for  prosecutors.  Theodore 
B.  Booraem,  for  respondent 

GARRETSON,  J.  The  prosecutors,  Theo- 
dore Cohn,  Henry  O.  Price,  and  Thomas  Mea- 
cbam,  were  removed  from  their  office  as  water 
commissioners  of  New  Brunswick  by  the 
common  council  of  that  city  after  a  hearing 
upon  charges  preferred  against  them.  The 
charges  were  preferred  by  the  finance  com- 
mittee of  the  common  council  February  24, 
1905.  The  committee  to  investigate  the  char- 
ges met  for  that  purpose  March  10,  1905. 
The  investigating  committee  reported  to  the 
common  council  on  March  15,  1905,  and  on 
that  day  the  report  of  the  committee  recom- 
mending the  removal  of  the  prosecutors  was 
adopted,  and  the  prosecutors  were  removed 
from  their  office  as  water  commissioners. 
The  charges  were:  First  That  the  water 
commissioners,  since  the  4th  day  of  July, 
1904,  and  to  the  1st  day  of  January,  1905, 
have  failed  to  comply  with  the  provisions  of 
an  act  of  the  Legislature  of  the  state  of  New 
Jersey,  approved  March  28, 1004  (P.  L.  p.  250), 
entitled  "An  act  regulating  the  receipt  and 
disbursement  of  money  and  the  passage  of 
ordinances  pertaining  thereto  in  any  city 
of  this  state,"  in  tUs  particular,  viz.,  that  the 
said   water  c<»nmi8sloners  as  a  manidpal  I 


board  and  department  established  in  the  city 
of  New  Brunswidc  have  failed  and  neglected 
to  pay  all  moneys  received  by  them  from  any 
source  to  the  treasurer  of  said  city,  the  person 
charged  with  the  custody  of  the  funds  of  said 
city.  Second.  That  the  said  water  commis- 
sioners have  failed  and  neglected  to  hold  the 
regular  monthly  meetings  as  required  by  law. 
Third.  That  the  said  commissioners  have  un- 
lawfully permitted  the  estate  of  John  Collier 
to  establish  and  maintain  a  nuisance  in  the 
shape  of  a  privy  on  the  banks  of  Lawrence 
brook,  about  200  feet  op  stream  from  the  in- 
take to  the  city'  pump  established  on  said 
brook,  thereby  contaminating  the  water  sup- 
ply of  the  said  city  of  New  Brunswick. 

The  board  of  water  commissioners  of  New 
Brunswick  exists  by  virtue  of  a  further  sup- 
plemmt  to  the  act  entitled  "An  act  to  revise 
and  amend  the  charter  of  the  city  of  New 
Brunswick,"  approved  March  18,  1863,  which 
supplement  was  approved  March  27,  1873 
(P.  L.  p.  450).  This  act  authorizes  the  pur- 
chase of  the  stock  and  property  of  the  New 
Brunswick  Water  Company  and  for  the  es- 
tablishment of  a  board  of  water  commission- 
ers for  the  management  thereof.  This  board 
is  made  a  body  corporate  liable  to  sue  and  be 
sued ;  by  section  15  of  the  act  of  the  common 
council  of  the  city  was  authorized  to  appoint 
a  board  to  consist  of  such  number  of  inhab- 
itants of  the  city  as  they  might  think  best, 
who  were  to  determine  at  the  first  meeting 
by  lot  the  terms  during  which  they  should 
hold  office,  one-third  for  one  year,  one-third 
for  two  years  and  one-third  for  three  years. 
Section  16  (page  456)  provided  for  the  ap- 
pointment by  the  common  council  In  each 
year  of  one-third  of  the  commissioners,  who 
should  hold  office  for  three  years  from  the 
date  of  the  expiration  of  office  of  one-third, 
and  for  filling  vacancies.  This  section  con- 
tained a  proviso  "that  any  or  all  of  said 
commissioners  may  at  any  time  be  removed 
from  office  and  others  appointed  in  their  place 
by  the  said  common  cotmcil,  for  good  and 
sufficient  cause,  shown  upon  examination  and 
inquiry  by  a  committee  of  said  common  coun- 
cil at  which  said  commissioner  or  commis- 
sioners shall  have  due  opportunity  to  be 
present  and  make  defense."  It  seems  that  the 
first  board  of  water  commissioners  consisted 
of  six  members,  and  that  the  terms  of  two  ex- 
pired each  year.  That  the  four  against  whom 
the  charges  above  mentioned  were  presented 
were  all  who  held  over  on  January  2,  1905. 
They  were  the  three  prosecutors  and  Charles 
M.  McGormick.  McCormick  was  not  tried, 
because  he  was  sick  and  absent  at  the  time 
of  the  trial  of  the  prosecutors.  Under  the 
language  of  the  act  the  board  was  a  contin- 
uous corporate  body,  and  the  members  thereof 
In  office  might  be  removed  by  the  commou 
coimcil  for  any  unlawful  act  committed  by 
them  while  holding  office,  without  reference 
to  any  changes  In  the  personnel  of  the  board. 

The  first  charge  Is  based  upon  the  failure 
of  the  board  of  water  commissioners  to  com- 
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ply  wltb  the  proTlslons  of  "An  act  regulating 
the  receipt  and  disbursement  of  money  and 
the  passage  of  ordinances  pertaining  thereto 
in  any  dty  of  this  state,"  approved  March  28, 
19M  (P.  L.  1904,  p.  259).  This  act  went  hito 
effect  July  4,  1904.  It  provides,  in  the  first 
section:  "All  moneys  received  from  any 
source  by  mtmlcipal  boards  or  departments 
established  in  cities  in  this  state  shall  be 
paid  by  such  boards  or  departments  to  the 
treasurer  or  other  person  charged  with  the 
custody  of  the  funds  of  such  city."  In  other 
sections  the  mode  of  disbursing  moneys  for 
the  uses  of  the  different  departments  is  out- 
lined; payments  are  to  be  made  by  warrant 
on  the  treasurer  of  the  city  to  be  signed  by 
certain  officers  designated  or  to  be  designated 
by  ordinance ;  bills  must  be  approved  by  the 
mayor,  and,  if  he  disapproves,  there  are 
provisions  for  passing  them  over  his  veto. 
This  provides  a  radical  change  in  the  system 
of  disposing  of  the  funds  and  the  payment  of 
claims  of  many  departments  and  boards  in 
the  Tarious  city  governments  of  the  state.  It 
is  a  general  act  applicable  to  all  cities,  and  all 
the  provisions  come  within  the  title.  It  ap- 
I>ears  from  the  testimony  taken  before  the 
committee  of  the  common  council  that  the 
board  proceeded,  as  to  the  receipt  and  dla- 
bursement  of  moneys  after  July  4,  1904,  In 
the  same  manner  as  they  had  proceeded  be- 
fore that  time.  They  had  a  treasurer,  they 
kept  a  bank  account,  bills  were  presented 
to  them  and  ordered  paid  and  paid  by  the 
treasurer  out  of  the  funds  to  the  board's 
credit  In  the  bank,  and  what  was  left  was 
turned  over  to  the  city  treasurer.  After  the 
4th  of  July,  1904,  this  method  was  illegal. 
The  prosecutors  allege  that  they  did  not  know 
of  the  passage  of  that  law,  and  that,  in  order- 
ing bills  paid  out  of  funds  which  were  held 
by  fhem,  they  acted  in  ignorance  of  the  law. 
But  their  ignorance  of  the  law  will  not 
excuse.  They  were  guilty  of  a  violation  of 
positive  law,  and  that  being  proved  to  the  sat- 
isfaction of  the  council  was  sufficient  ground 
to  Justify  their  removal  from  office. 

For  this  reason  the  action  of  the  common 
council  is  affirmed,  with  costs. 


STATE  V.  DIMANT. 
(Supreme  Court  of  New  Jersey.    Not.  22, 1905.) 

DiSOBDKKLT  HOUBB— WHAT  CoNBTITUTXS. 

Those  who  maintain  a  place  where  usurious 
rates  of  interest  are  taken,  and  where  the 
statutes  prohibiting  usurious  mterest  are  habit- 
ually violated,  are  indictable  for  keeping  a  dis- 
orderly house. 
(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Quarter  Sessions, 
Camden  County. 

Jacob  N.  Dlmant  was  indicted  for  keeping 
a  disorderly  bouse,  and  defendant  brings 
certiorari.    Motion  to  quash  denied. 


Argued  June  term,  1905,  before  OARBI- 
SON  and  GAKRBTSON,.JJ. 

Frank  T.  Lloyd,  Prosecutor  of  the  Pleas, 
for  the  State.  Ferdinand  A.  Bex,  for  defend- 
ant. 

OABRETSON,  J.  The  indictment  has 
been  removed  into  this  court  for  the  pur- 
pose of  allowing  the  defendant  to  move  to 
quash  it.  This  motion  is  now  made,  and  the 
ground  of  objection  to  the  Indictment  Is 
that  it  does  not  charge  any  crime  or  mis- 
demeanor under  the  law.  The  allegations  of 
the  Indictment  are  that  Jacob  N.  Dimant 
and  others,  at  times  and  a  place  specified, 
"unlawfully  did  keep  and  maintain  a  cer- 
tain common  ill-governed  and  disorderly 
house,  and  in  the  said  house,  for  their  own 
lucre  and  gain  certain  persons,  then  on  the 
said  other  days  and  times  unlawfully  and 
willingly  did  cause  and  procure  to  frequent 
and  come,  and  that  the  said  Dimant  and 
others  then  and  there  in  said  house  did  make 
loans  to  said  persons  of  certain  sums  of 
money  at  usurious  rates  of  interest  and  in 
excess  of  the  amounts  provided  by  law,  to 
the  great  damage  and  common  nuisance,"' 
etc. 

It  cannot  be  disputed  that  a  place  where 
persons  gather  together  to  do  acts  which 
by  law  are  made  crimes  or  misdemeanors 
is  a  disorderly  house.  State  v.  Lovell.  39 
N.  J.  Law,  463.  It  is  provided  by  statute 
(Oen.  St  p.  8704,  {  7)  "that  no  person  or 
corporation  shall  upon  contract  take,  directly 
or  Indirectly  for  a  loan  of  any  money,  wares, 
merchandise,  goods  and  chattels  above  the 
value  of  six  dollars  for  the  forbearance  of 
one  hundred  dollars,  for  a  year  and  after 
rate  for  a  greater  or  less  sum  or  for  longer 
or  for  shorter  time,"  and  the  penalty  for  the 
violation  of  this  statute  is  found  In  section 
2,  Oea  St  p.  8703,  and  is  that  In  suits  to 
enforce  any  contracts  on  which  a  higher 
rate  of  Interest  shall  be  reserved  than  is 
allowed  by  the  law  of  the  place  where  tlie 
contract  was  made  no  Interest  whatever  is 
recoverable. 

In  the  case  of  McClean  v.  State,  40  N. 
J.  Law,  471,  9  Atl.  681,  decided  in  the  Court 
of  Errors,  Chancellor  Rnnyon  delivered  the 
opinion  of  the  court.  McCIean  was  indicted 
for  keeping  a  disorderly  house.  The  offense 
was  carried  on  by  him  in  a  box  or  booth 
upon  the  grounds  of  a  society  for  horse 
racing,  In  the  business  of  bookmaklng  or 
betting  upon  horses.  The  box  or  booth  was 
frequented  during  the  racing  season  by 
numbers  of  persons  who  were  wont  to  bet 
upon  the  races.  The  court  says:  "The  de- 
fendant there  kept  a  place  of  public  resort 
for  the  purpose  of  betting  upon  the  result 
of  horse  races.  Under  the  fifty-sixth  sec- 
tion of  the  act  for  the  punishment  of  crimes 
(Bevislon,  p.  287)  betting  upon  horse  races 
was  a  criminal  offense.    While  the  supple- 
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ment  to  that  act  passed  In  1880  (P.  L.  195) 
■o  amended  that  section  as  to  repeal  the 
provision  making  such  betting  a  misdemean- 
or, It  did  not  repeal  or  affect  the  provlglons 
of  the  act  to  prevent  gaming  (Bevislon,  p.  458), 
which  declared  all  wagera,  bets,  or  stakes 
made  to  depend  upon  any  race  to  be  onlaw- 
fal.  The  place  kept  by  McClean  was  kept 
In  Older  that  the  public  might  resort  thereto 
and  engage  in  the  unlawful  practice  of  bet- 
ting upon  horse  races  and  such  practices 
were  habitually  carried  on.  Any  place  of 
public  resort  In  which  Illegal  practices  are 
habitually  carried  on  la  a  public  nuisance, 
and  a  person  who  keeps  such  a  place  Is  guilty 
of  an  indictable  misdemeanor.  •  •  • 
The  mere  fact  that  the  Legislature  has  re- 
pealed the  enactment  by  which  betting  on 
horse  races  was  made  an  indictable  offense 
obviooaly  does  not  render  the  practice  of 
betting  upon  horses  any  the  less  injurious 
to  public  morality  than  it  was  before." 

In  Harlng  v.  State,  51  N.  J.  Law,  386,  17 
Atl.  1079,  the  defendant  was  convicted  of 
keeping  a  disorderly  house.  The  offense  con- 
sisted of  keeping  a  room  in  the  city  of 
Paterson,  for  several  months  in  1887,  to 
which  persons  commonly  resorted  for  the 
purpose  of  betting  upon  horse  racing.  The 
question  for  decision  was  whether  under  the 
Utv  as  it  stood  In  1887  the  defendant  was 
subject  to  Indictment  for  keeping  a  disorder- 
ly bouse.  Judge  Van  Syckle  In  an  opinion 
in  that  case  finds,  by  reference  to  the  various 
statutes  as  to  horse  racing  and  betting  upon 
borae  races,  that  In  1887  no  statute  was  In 
force  under  which  betting  upon  horse  racing 
was  indictable,  and  be  concluded  from  these 
statutes  and  the  statute  to  prevent  gaming 
that  while  betting  upon  horse  racing  was 
not  indictable  by  force  of  the  Statutes  of 
1880  (P.  L.  p.  196, 1 1),  yet  tliat  a  pronounced 
public  policy  against  betting  as  a  vice  has 
fonnd  a  clear  expression.  "Betting  was  no 
longer  indictable  and  punishable  as  a  crime 
but  It  was  still  interdicted.  It  was  still  un- 
lawful and  against  the  declared  policy  of 
the  law." 

The  taking  of  usnrioua  Interest  is  a  violation 
of  the  positive  law  of  the  state,  and  to  main- 
tain a  place  for  such  habitual  violation  or 
a  place  where  agreements  for  such  habitual 
violations  may  be  made  is  a  misdemeanor, 
and  everybody  concerned  in  the  maintenance 
of  such  a  place  is  guilty  of  a  misdemeanor. 
The  other  objections  to  the  indictment  are 
not  well  founded. 

The  motion  to  quash  is  denied. 


KINO  V.  ZIBRZ. 

(Sapreme  Court  of  New  Jersey.    Nov.  22,  1005.) 

Tbiai— Nonsuit— Whin  Granted. 

A  nonsuit  cannot  be  granted,  upon  the 
ground  that  plalntiif  has  failed  to  prove  want 
of  reasonable  caie,  unless  the  proof  in  the  case 


Is  80  clear  that  no  other  legitimate  conclnsioD 
can  be  reached  by  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Negligence,  {f  282.  283.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Newark. 

Action  by  Esther  E.  King  against  Frank 
Zlerz.  Frdm  a  Judgment  of  nonsuit,  plaintiff 
appeals.    Reversed. 

Argued  June  term,  1005,  before  GARRI- 
SON and  GARRETSON,  JJ. 

William  B.  Hampson,  for  plaintiff.  Oeorg* 
M.  Titus,  for  defendant 

OARRETSON,  J.  The  plaintiff  sued  the 
defendant  to  recover  the  value  of  a  seal- 
skin coat  left  to  be  repaired,  and  which  was 
not  returned  to  the  plaintiff;  the  defendant 
alleging  that  It  had  been  stolen.  The  case 
was  tried  before  a  Judge  and  a  Jury.  At  the 
dose  of  the  plaintHTs  case  the  court  granted 
a  nonsuit 

The  Judge  certified  that  he  found  the  facta 
as  follows:  "The  defendant  is  a  furrier 
having  a  store  In  the  dty  of  Newark,  N.  J. 
The  rear  window  of  this  store  was  secured 
by  ordinary  locks  or  window  fasteners. 
There  were  no  Iron  bars  at  the  rear  windows, 
where  there  was  a  yard  abutting  a  stable. 
The  plaintiff  was  the  owner  of  a  sealskin 
coat,  which  she  took  to  the  defendant's  store 
for  the  purpose  of  having  it  repaired  on 
September  14,  1904.  The  price  for  the  re- 
pairs was  to  be  $15.  She  called  on  him  on 
October  22,  1004,  and  asked  for  her  coat  and 
defendant  said:  'Oh,  your  coat  has  been 
stolen;  I  am  so  sorry.'  On  December  8^ 
1904,  the  plaintiff  tendered  to  the  defend- 
ant the  sum  of  $15  In  gold,  but  he  refused 
to  deliver  the  coat  to  her,  again  stating  that 
It  had  been  stolen.  It  appears  that  on  the 
evening  of  about  October  20th  the  store 
had  been  entered  through  one  of  the 
rear  windows  and  the  plaintiff's  coat  stolen, 
and  that  a  pane  of  glass  had  been  brokm, 
and  that  the  window  was  then  unlocked; 
that  the  store  was  not  wired  against  bur- 
glars; that  the  rear  window*  of  some  stores 
In  Newark  are  protected  by  Iron  bars;  that 
the  rear  windows  in  the  store  of  two  furriers, 
namely,  Max  Klrschbaum,  at  876  Broad 
street.  In  Newark,  and  Charles  McClelland, 
of  17  Academy  street,  in  Newark,  were  pro- 
tected by  iron  bar&  It  also  appeared  that 
the  coat  had  been  finished  some  time  before 
It  was  stolen,  and  that  the  defendant  had 
not  explained  why  it  had.  not  been  sent 
home."  For  these  facts  the  Judge  certified 
that  he  decided  that  it  could  not  be  Inferred 
therefrom  that  the  defendant  had  failed  to 
use  ordinary  care  In  the  cuslody  of  the  fur 
coat,  and  therefore  directed  a  nonsuit 

The  Judge  correctly  placed  the  liability  of 
the  defendant  upon  the  use  of  ordinary  care 
In  the  custody  of  the  fur  coat,  but  erroneous- 
ly decided  that  question  MTnm»if,    That  qnea- 
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tlon  should  bave  been  left  to  the  Jury.  There 
was  evidence  from  which  the  Jury  might 
have  inferred  the  absence  of  the  care  re- 
quired. The  trial  Judge  cannot  order  a  non- 
suit unless  the  proof  in  the  cnse  Is  so  clear 
that  no  other  reasonable  legitimate  conclu- 
sion can  be  reached  by  the  Jury.  Con- 
solidated Traction  Co.  v.  Beeves,  58  N.  3. 
Law,  673,  84  Atl.  128;  Day  v.  Donobue,  62 
N.  J.  Law,  880,  41  AtL  934;  Voorman  y. 
North  Jersey  Street  Railway  Company,  70 
N.  J.  Law,  818,  59  AU.  459. 

The  Judgment  of  the  district  court  la  re- 
versed. 


STILES  V.  CITY  OP  LAMBBBTVILLB. 
{Supreme  Court  of  New  Jersey.    Nov.  27, 1905.) 

1.  MumciPAi,  CoBFOBATioNS— City  Oounon. 
— Vote— Reoonsidebation. 

A  deliberative  assembly  may  lawfully  re- 
-consider  and  amiul  a  vote  previously  taken  at 
the  same  meeting. 

[Eld.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  (  211.] 

2.  Saioc— Mkbtinos. 

The  session  of  a  deliberative  assembly, 
wliich  is  held  in  pursuance  of  a  special  motion, 
adopted  at  a  regular  meeting,  to  adjourn  the 
meeting  to  a  fixed  time,  is  a  continuation  of 
the  regular  meeting,  and  at  such  session  the 
assembly  can  do  anything  that  it  could  have 
done  at  the  earlier  session. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  (  194.] 

(Syllabus  by  the  Court) 

Action  by  C.  Spangler  Stiles  against  the 
-city  of  Lambertville.  Heard  on  rule  for 
mandamus.    Rule  discharged. 

Argued  November  term,  1905,  before  GAR- 
RISON, SWAYZB,  and  DIXON,  JJ. 

R.  S.  Kuhl,  for  relator.  Walter  F.  Hay- 
hurst,  for  defendant 

DIXON,  J.  In  pursuance  of  "An  act  to 
establish  an  excise  department  in  cities  of 
this  state,"  approved  April  8,  1902  (P.  L.  p. 
628),  an  ordinance  for  that  purpose  was 
adopted  In  the  city  of  Lambertville  on  March 
14, 1903,  and  under  it  a  board  of  excise  com- 
missioners was  duly  organized.  The  fourth 
section  of  the  ordinance  provides  that  "in 
case  of  the  •  *  •  resignation  •  •  • 
of  any  member  of  said  board  •  •  •  the 
common  council  shall  appoint  another  person 
in  his  stead."  At  a  regular  meeting  of  the 
council  held  on  August  7,  1905,  a  member 
of  the  board  sent  in  his  resignation,  to  take 
effect  immediately,  and  the  .council  accepted 
it.  Thereupon,  on  motion,  the  relator  was 
appointed  by  junanimous  vote  to  fill  the 
vacancy.  Before  these  proceedings,  the  coun- 
cil, having  under  consideration  an  appropria- 
tion for  the  flre  department,  laid  It  over  toe 
one  weel£,  and  resolved  that  when  the  coun- 


cil adjourned  it  would  adjourn  to  meet  on 
August  14th  at  8  o'clock  p.  m.,  and  subse- 
quently the  council  so  adjourned.  When  the 
council  reassembled  on  August  14th,  a  motion 
was  made  to  reconsider  the  vote  by  which 
the  relator  had  been  appointed,  and  that  mo- 
tion prevailed.  On  further  motion,  the  mat- 
ter of  appointing  a  member  of  the  excise 
board  was  left  open  for  a  month.  The  act 
of  1902  requires  the  excise  commissioners  to 
give  such  l>ond  for  the  faithful  performance 
of  their  duties  as  the  council  shall  fix  by 
ordinance,  and  the  ordinance  requires  that 
each  person  appointed  as  a  member  of  the 
board  shall,  before  entering  ui)on  the  duties 
of  the  office,  take  an  oath,  etc.,  and  give 
bond,  etc.,  to  be  approved  by  the  council. 
The  relator  took  the  required  oath  on  August 
8th,  but  when,  on  August  14th,  he  tender- 
ed a  bond  to  the  council,  it  was  refused  be- 
cause of  the  reconsideration  above  stated. 
The  application  of  the  relator  is  for  a  man- 
damus ordering  the  council  to  approve  his 
bond  and  give  him  a  certificate  of  election. 

The  proposition  that  every  deliberative 
assembly  may  reconsider  any  vote  previously 
taken  at  the  same  meeting  was  adjudged  by 
this  court  In  State  y.  Foster,  7  N.  J.  Law, 
101.  In  other  tribunals  it  has  sometimes 
been  denied  (State  y.  Barbour  [C6nn.]  22 
Atl.  686,  55  Am.  Rep.  65),  and  sometimes 
been  admitted  (Baker  y.  Cushman,  127  Mass. 
105).  In  this  state  It  has  more  than  once 
been  affirmed,  and  should  be  regarded  as  set- 
tled. Jersey  City  v.  Howeth,  30  N.  J.  Law, 
521,  529;  Whitney  v.  Van  Buskirk,  40  N.  J. 
Law,  463,  467.  In  the  present  case  the  gen- 
eral doctrine  is  expressly  supported  by  a 
rule  of  the  council,  providing  that  "when 
a  motion  or  resolution  has  I>een  once  made 
and  carried  •  •  •  It  shall  be  in  order 
for  any  member  voting  with  the  majority 
to  move  for  a  reconsideration  of  the  vote 
at  the  same  meeting." 

The  next  question,  therefore.  Is  whether 
the  session  of  August  14th  was  the  "same 
meeting"  as  the  session  of  August  7th.  The 
authorities  hold  that  the  session  of  a  deliber- 
ative assembly,  convened  in  pursuance  of  a 
special  motion,  adopted  at  a  regular  meeting, 
to  adjourn  the  meeting  to  a  stated  time,  la 
a  continuation  of  the  regular  meeting,  and 
at  such  session  the  assembly  can  do  anything 
that  it  could  have  done  at  the  earlier  ses- 
sion. 1  Dill.  Mua  Corp.  |  287  (226) ;  Dur- 
ant  V.  Jersey  City,  25  N.  J.  Law,  809,  812; 
Staates  v.  Borough  of  Washington,  44  N.  J. 
Law,  605,  611,  43  Am.  Rep.  402;  Lantz  ▼. 
Hlghtstown,  46  N.  J.  Law,  102,  107.  At  the 
session  of  August  14th,  therefore,  the  coun- 
cil legally  reconsidered  the  vote  appointing 
the  relator,  and  such  reconsideration  annul- 
led the  appointment 

The  rule  for  a  mandamus  must  be  dis- 
charged. 
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KNOWLTON  V.  PATRONS'  ANDROSCOG- 
GIN MUT.  FIRE  INS.  CO. 

(8npr«m«  Judicial  Court  of  Maine.    Nor.  16, 
1905.) 

1.  Fm  Inbubaitcb — DwxLuifo  Hodsb — NaS' 

OCCDPANCT. 

The  leglslatiye  enactment  of  1895  (Liawg 
1895,  p.  14,  c.  18)  prescribed  a  form  for  a  stand- 
ard iKilicy  of  insurance,  prohibited  insurance 
companies  doing  business  in  this  state  from  is- 
suing policies  of  fire  insurance  in  any  otiier 
form,  and  by  section  3  (pa^e  19)  of  the  act 
expressly  repealed  all  provisions  of  law  Incon- 
sistent with  the  terms  of  the  policy  thus  enacted. 
This  standard  policy,  bT  its  terms,  is  declared 
void,  if  the  premises  become  vacant  by  the 
removal  of  the  owner  or  occupant,  and  so  remain 
vacant  for  more  than  30  dajjs,  without  the 
assent  of  the  company  In  writing  or  in  print, 
irrespective  of  the  question  whether  such  vacan- 
cy materially  increases  the  risk  or  not  This 
provision  is  clearly  Inconsistent  with  the  stat- 
ute of  188S,  declaring  that  a  change  in  the 
occupation  of  the  property  should  not  affect 
the  policy  unless  it  materially  increased  the  risk. 
Beta,  that  the  earlier  enactment  of  1883  was 
expressly  repealed  by  the  terms  of  section  8, 
c.  18,  p.  19,  of  the  Laws  of  1895. 

2.  SaIOC — INCBKASX  OF  RISK. 

The  question  of  material  increase  of  the 
risk  from  vacancy  or  nonoccupancy  is  not 
open,  under  the  provisions  of  the  standard 
policy  Itself,  as  prescribed  by  cbaptw  18,  p.  14, 
of  the  Uiws  of  1895. 
8.  Sake — Time  of  Nonocxtopahct. 

Furthermore,  in  the  case  at  bar  these  pro- 
▼isions  of  the  standard  policy  relating  to  the 
▼acancy  of  the  premises  are  modified  by  the 
separate  slip  or  rider  attached  to  the  policy, 
according  to  the  general  authority  therefor  given 
by  section  4,  c.  49,  Rev.  St.  By  this  modified 
contract  tlie  parties  definitely  stipulated  that 
the  policy  should  be  rendered  void  for  vacancy 
or  nonoccupancy  continued  for  more  than  10 
days.  This  is  the  contract  which  the  parties 
themselves  made,  and  the  court  is  not  author- 
ised to  substitute  for  It  another  and  a  different 
contract  which  the  parties  did  not  make. 
4.  Saiix — Etideitcb. 

In  the  case  at  bar  the  property  insured, 
a  set  of  connected  farm  buildings  situated 
about  one  mile  from  Liberty  Village,  where  the 
plaintiff  resided,  was  destroyed  by  fire  April  19, 
1903.  The  house  was  not  occupied  by  the  plain- 
tiff himself,  but  had  been  occupied  by  his  tenant. 
Albert  Turner,  and  his  family.  A  stock  of 
cattle,  and  also  some  hay  and  farming  tools,  the 
property  of  the  plaintiff,  were  kept  in  the  barn 
and  cared  for  by  Turner.  On  the  28th  day  of 
March,  preceding  the  fire,  Turner  hired  a  tene- 
ment in  Liberty  Village,  and  removed  from  the 
house  in  question  suflScient  furniture  and  goods 
to  furnish  It  On  the  4th  day  of  April,  follow- 
ing, his  wife  and  family  moved  into  this  tene- 
ment in  Liberty  Vlllace.  but  he  continued  to 
pay  rent  for  the  plalntitTs  house  up  to  the  time 
of  the  fire.  He  continued  to  work  upon  the 
farm  pleasant  days,  leaving  his  family  in  the 
Tillage  in  the  morning,  taking  his  dinner  with 
him  to  the  farm,  and  returning  to  his  family  in 
the  village  at  night  Rainy  days  and  Sundays 
be  was  not  at  the  farm.  On  these  days  the 
stock  was  cared  for  by  a  neighbor,  one  Weed. 
Tnrner  was  not  at  the  farm  on  the  day  of  the 
fire:  Weed  caring  for  the  stock  on  that  day. 
He  intended  to  return  to  the  K'nowlton  place 
with  his  family  in  about  two  months. 

Held,  that  upon  these  fucts  the  plaintiff's 
boildings,  insured  by  the  policy  In  suit  must 
be  deemed  to  have  become  "personally  nnoc- 
eapied,"  without  the  consent  of  the  company, 
for  more  than  10  dars  immediately  preceding 
their  destruction  by  fire. 

62A^— 19 


5.  Sauk — Waiveb. 

Subsequent  to  the  date  of  the  fire  the  de- 
fendant company  sent  to  the  plaintiff  an  "assess- 
ment card"  for  the  twenty-eighth  assessment 
made  by  the  company,  dated  July  30,  1903,  in- 
forming the  plaintiff  that  the  assessment  on  his 
premium  note  was  $1,  and  requesting  payment 
of  the  same.  This  general  assessment  covered 
eight  losses  that  occurred  prior  to  the  fire,  and 
ten  that  occurred  after  the  fire.  The  plaintiff 
paid  this  sum  of  $1,  assessed  on  his  premium 
note,  some  time  in  August.  1903.  The  plaintiff 
contended  that  the  acceptance  by  the  defendant 
company  of  the  plalntilTB  proportional  part  of 
this  assessment  operated  as  a  waiver  of  the  for- 
feiture resulting  from  such  nonoccupancy. 

In  two  previous  decisions  of  this  court, 
questions  of  waiver  were  raised  precisely  anal- 
ogous to  that  in  the  case  at  bar,  and  were  de- 
cided adversely  to  the  plaintiff's  contention.  In 
each  of  these  cases  the  provisions  of  the  chartw 
of  the  company  relating  to  m«nt)ershlp,  the 
obligation  of  every  member  to  pay  his  proportion 
of  all  losses  happening  during  his  connection 
with  the  company,  and  the  existence  of  the  lien 
on  the  buildings  for  the  security  of  the  deposit 
note,  were  In  effect  precisely  Identical  with  the 
statutoiT  provisions  in  force  at  the  date  of  the 
plaintifrs  poli(^  in  this  suit  These  authorities 
must  be  deemed  decisive  of  the  case  at  bar. 

6.  Saice. 

On  the  question  of  waiver,  held,  that  the 
forfeiture  resulting  from  the  nonoccupancy  of 
the  plaintiff's  buildings  was  not  waived  by  the 
company  in  accepting  payment  of  an  assessment 
upon  the  plalntltTs  premium  note  under  the 
circumstances  stated. 
(Official.) 

Report  from  Supreme  Judicial  Court,  Waldo 
County. 

Action  by  Willis  J.  Knowlton  against  the 
Patrons'  Androscoggin  Mutual  Fire  Insurance 
Company.  Case  reported.  Judgment  for  de- 
fendant 

ALSsumpslt  upon  a  policy  of  Are  insurance 
In  the  standard  form,  issued  by  the  defendant 
company  upon  the  buildings  of  the  plaintiff 
situated  in  Montvllle.  Plea,  the  general  is- 
sue with  the  following  brief  statement: 
"That  the  buildings  insured  by  the  policy 
declared  upon  In  the  plaintiff's  writ  had  be- 
come vacant  by  the  removal  of  the  occupant, 
and  had  so  remained  vacant  for  more  than 
10  days  prior  to  their  destruction  by  flre, 
without  the  consent  in  writing  of  the  com- 
pany, certified  on  the  back  of  the  policy  by 
the  president  and  secretary  or  by  two  of  the 
directors,  "whereby  said  policy  became  void. 

That  the  buildings  Insured  by  the  policy 
declared  upon  in  the  plaintiff's  writ  had  be- 
come personally  unoccupied,  and  had  so  re- 
mained personally  unoccupied  for  more  than 
10  days  prior  to  their  destruction  by  fire, 
without  the  consent  in  writing  of  the  com- 
pany, certified  on  the  back  of  the  policy  by 
the  president  and  secretary  or  by  two  of  the 
directors,  whereby  said  policy  became  void." 

After  the  evidence  in  behalf  of  the  plain- 
tiff had  been  fully  taken  out  the  defendant 
notified  the  court  that  it  did  not  propose 
to  offer  any  evidence,  and  did  not  question 
the  facts  as  proved  by  the  plaintiff.  There- 
upon it  was  agreed  that  the  case  be  reported 
to  the  law  court  "for  the  law  court  to  pass 
upon  and  decide  all  questions  of  law  Involved 
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and  all  qnestlons  of  fact,  if  any,  and  infer- 
ences from  facta.  If  any,  Involved  in  the  case, 
and  to  order  such  Judgment  as  the  law  and 
facts  may  require." 

Argued  before  WISWBLL,  0.  J.,  and 
EMERY,  WHITEHOUSB,  STROUT,  SAV- 
AGE, and  PEABODY,  33. 

Arthur  Ritchie,  for  plaintiff.  John  A. 
Morrill,  for  defendant 

WHITEHOnSE,  J.  This  is  an  action  up- 
on a  policy  of  flre  insurance  in  the  standard 
form,  dated  March  26,  1902,  issued  by  the 
defendant  company  upon  the  buildings  of  the 
plaintiff  situated  in  Montrllle,  as  follows: 
On  dwelling  house  and  L,  1200;  on  bam, 
1126;  on  wood  shed,  $2B;  on  hen  shed,  $2S; 
on  silo,  $25— $400. 

All  the  buildings  except  the  silo,  Which 
had  not  then  been  constructed,  but  the  lum- 
ber for  which  was  then  on  the  premises, 
were  totally  destroyed  by  flre  on  the  night  of 
Sunday,  the  10th  of  April,  1903,  between  10 
and  11  o'clock. 

Attached  to  the  policy  was  a  "rider"  or 
additional  paper,  containing  the  following 
stipulation:  "It  is  also  a  part  of  the  con- 
sideration of  this  policy,  and  it  is  especially 
agreed  that  this  policy  shall  be  void  and 
the  whole  amount  of  premium  paid  forfeited 
to  the  company,  If  the  buildings  hereby  insur- 
ed shall  become  vacant  by  the  removal  of 
the  owner  or  occupant,  or  shall  becoipe  per- 
sonally unoccupied  for  more  than  10  days, 
without  the  consent  in  writing  of  the  com- 
pany, certified  on  the  back  of  the  policy  by 
the  president  and  secretary  or  by  two  of  the 
directors." 

Section  20  of  chapter  49  of  the  Revised 
Statutes  of  1883  reads  as  follows:  "A  change 
in  the  property  insured  or  in  its  use  or  occu- 
pation or  a  breach  of  any  of  the  terms  of  the 
policy  by  the  insured,  do  not  affect  the  policy 
unless    they    materially    increase   the   risk." 

But  the  legislative  enactment  of  1896  (Laws 
1896,  p.  14,  a  18)  prescribed  a  form  for  a 
standard  policy  of  insurance,  prohibited  in- 
surance companies  doing  business  in  this  state 
from  issuing  policies  of  fire  Insurance  in  any 
other  form,  and  by  section  3  (page  19)  of  the 
act  expressly  repealed  all  provisions  of  law 
inconsistent  with  the  terms  of  the  policy  thus 
enacted.  This  standard  policy,  by  its  terms, 
is  declared  void,  if  the  premises  become  va- 
cant by  the  removal  of  the  owner  or  occupant, 
and  so  remain  vacant  for  more  than  SO  days, 
without  the  assent  In  writing  or  in  print  of 
the  company,  irrespective  of  the  question 
whether  such  vacancy  materially  increases 
the  risk  or  not  This  provision  is  clearly 
inconsistent  with  the  statute  of  1883  above 
quoted,  declaring  that  a  change  in  the  occu- 
pation of  the  property  should  not  affect  the 
policy  unless  It  materially  increased  the  risk. 
It  is  accordingly  claimed  in  behalf  of  the  de- 
fendant company  that  the  earlier  enactment 
of  1888  was  expressly  repealed  by  the  terms 


of  section  8,  c.  IS,  p.  19,  of  the  Laws  of  1895. 

In  accordance  with  this  view,  the  danse 
above  quoted  from  section  20,  c.  49,  of  the 
Revised  Statutes  of  1883,  was  omitted  from 
the  Revision  of  1903. 

But  It  is  contended  in  behalf  of  the  plain- 
tiff that  the  question  of  material  increase 
of  the  risk  from  vacancy  or  nonoccupancy 
is  still  open,  under  the  provisions  of  the 
standard  policy  itself,  as  prescribed  by  chap- 
ter 18,  p.  14,  of  the  Laws  of  1885.  It  is 
there  provided  that  the  policy  shall  be  void, 
if,  without  the  assent  in  writing  or  in  print 
of  the  company,  "the  situation  or  circnm- 
stances  affecting  the  risk  shall,  by  or  with 
the  knowledge,  advice,  agency,  or  consent 
of  the  Insured,  be  so  altered  as  to  cause  an 
increase  of  such  risks."  It  will  be  eeea,  how- 
ever, that  this  provision  relied  on  by  the 
plaintiff  is  one  of  11  independent  clauses  in 
the  policy,  by  each  of  which  the  policy  is  de- 
clared to  be  void  upon  the  conditions  therein 
specified,  and  it  is  immediately  followed  by 
these  two  clauses,  viz.,  "or  if,  without  such 
assent  the  said  property  shall  he  sold  or 
this  policy  assigned,  or  If  the  premises  here- 
by insured  shall  become  vacant  by  the  re- 
moval of  the  owner  or  occupant  and  so  re- 
main vacant  for  more  than  30  days  without 
such  assent" 

It  was  impossible  for  the  Legislature  to 
anticipate  and  specify  the  infinite  variety  of 
changes  in  the  situation  and  circumstances 
that  might  cause  an  increase  of  the  risk.  It 
therefore,  inserted  the  comprehensive  pro- 
vision relied  upon  by  the  plaintiff.  In  the 
light  of  experience,  however,  it  was  practi- 
cable to  specify  10  conditions  or  changes  in 
the  situation  of  the  property,  each  of  which 
would  render  the  policy  void  without  open- 
ing to  actual  inquiry  the  question  of  the  in- 
crease of  risk.  The  language  of  the  standard 
policy  is  net  to  be  construed  to  mean  that 
an  issue  of  fact  is  to  be  raised  upon  the  ques- 
tion of  increase  of  risk  under  each  of  the 
independent  clauses  in  question.  It  would 
not  be  reasonable  to  suppose  that  the  Leg- 
islature contemplated  a  judicial  inquiry  under 
the  clause  relating  to  the  keeping  of  gun- 
powder or  naptha,  or  under  the  clause  re- 
specting other  insurance  on  the  property,  or 
the  clause  in  regard  to  the  sale  of  the  prop- 
erty and  the  assignment  of  the  policy  with- 
out the  assent  of  the  company  as  there  speci- 
fled.  With  no  greater  or  better  reason  can 
it  be  claimed  that  the  question  of  Increase 
of  risk  is  open  under  the  clause  rendering 
the  policy  void  for  vacancy  or  nonoccupancy. 
It  is  an  Independent  and  absolute  stipulation 
that  the  policy  shall  be  void,  if  the  premises 
become  vacant  and  remain  so  for  more  than 
30  days  as  there  specified.  It  is  not  qualified 
by  auy  other  clause  in  the  policy. 

Furthermore,  in  the  case  at  bar  these  pro- 
visions of  the  standard  policy  relating  to  the 
vacancy  of  the  premises  are  modified  by  the 
separate  slip  or  rider  attached  to  the  policy 
according  to  the  general  authority  ther^or 
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Ctven  by  section  4.  c  49,  ReT.  St  By  this 
modified  contract  the  parties  definitely  stlpa- 
lated  that  the  policy  should  be  rendered  void 
tor  vacancy  or  nonoccnpan<7  continued  for 
more  than  10  days.  This  is  the  contract 
which  the  parHee  themselveB  made,  and  the 
court  la  not  authorized  to  substitute  for  It 
another  and  a  different  contract  which  the 
parties  did  not  maka 

The  case  comes  to  this  court  upon  a  report 
of  the  uncontroTerted  evidence  of  the  plain- 
tiff, and  the  question  arises  in  the  first  place 
whether,  upon  the  facts  thus  disclosed,  the 
buildings  did  become  vacant  by  the  removal 
of  the  owner  or  occupant,  or  did  become 
personally  unoccupied  and  so  remain  vacant 
vt  personally  unoccupied  for  more  than  10 
days,  without  the  consent  In  writing  of  the 
comimny.  It  has  been  suggested  that  the 
two  words  "vacant"  and  "unoccupied"  are 
synonymous,  and  there  are,  doubtless,  con- 
ditions of  a  dwelling  house,  when  either  word 
applied  to  it,  or  both  words  applied  to  It, 
wUl  express  a  like  condition  of  it.  But,  as 
stated  by  the  court  In  Herrman  v.  Adriatic 
Fire  Insurance  Co.,  8S  N.  Y.  162,  30  Am.  Bep. 
644:  "A  dwelling  house  is  chiefly  designed 
for  the  abode  of  mankind.  For  the  comfort 
of  the  dwellers  In  It,  many  kinds  Of  chattel 
property  are  gathered  in  It  So  that,  in  the 
use  Of  It,  it  Is  a  place  of  deposit  of  things 
Inanimate,  and  a  place  of  resort  and  tarrying 
of  b^ngs  animate.  With  those  animate  far 
away  frc«n  it  but  with  those  Inanimate  still 
in  it,  it  would  not  be  vacant  for  it  would  not 
be  empty  and  void.  And  as  a  possible  case, 
with  all  inanimate  things  taken  out  but  with 
those  animate  still  remaining  in  it  it  would 
not  be  unoccupied,  for  it  would  still  be  used 
tac  shelter  and  repose.  And  it  is  because, 
in  our  experience  of  the  purpose  and  use  of 
a  dwelling  bouse,  we  have  come  to  associate 
oar  notion  of  the  occupation  of  It  with  the 
habitual  presence  and  continued  abode  of 
human  beings  within  it;  that  that  word  ap- 
plied to  a  dwelling  always  raises  that  concep- 
tion in  the  mind.  Sometimes,  indeed,  the 
use  of  the  word  'vacant'  as  applied  to  a 
dwelling,  carries  the  notion  that  there  is  no 
dweller  therein;  and  we  shoald  not  be  sure 
always  to  get  or  convey  the  idea  of  an  empty 
house  by  the  words  'vacant  dwelling'  ap- 
plied to  It  But  when  the  phrase  'vacant  or 
unoccupied'  is  applied  to  a  dwelling  house, 
plainly  there  is  a  purpose — ^an  attempt  to 
give  a  different  statement  of  the  condition 
thereof;  by  the  first  word,  as  an  empty  house; 
by  the  second  word,  as  one  in  which  there  is 
not  habitually  the  presence  of  human  beings." 
See,  also,  Sonneboru  v.  Insurance  Co.,  44  N. 
J.  Law,  220,  43  Am.  Bep.  365. 

In  the  case  at  bar  the  property  Insured 
was  a  set  of  connected  farm  buildings 
situated  in  a  farming  community  In  the 
town  of  Montville,  about  one  mile  from 
Liberty  Village,  where  the  plaintiff  resided. 
The  nearest  house  was  from  500  to  700  feet 


distant  The  house  was  not  occupied  by  the 
plaintiff  himself,  but  had  been  occupied  by 
his  tenant  Albert  Turner,  and  his  family, 
consisting  of  a  wife  and  three  children. 
A  stock  of  cattle,  and  also  some  hay  and 
farming  tools,  the  property  of  the  plaintiff, 
were  kept  In  the  bam  and  cared  for  by  Tur- 
ner. On  the  28th  day  of  March,  preceding 
the  fire.  Turner  hired  a  tenement  in  Liberty 
Village,  and  removed  from  the  house  in  ques- 
tion sufficient  furniture  and  goods  to  fur- 
nish it  On  the  4th  day  of  April,  following, 
his  wife  and  family  moved  into  this  tene- 
ment in  Llb€^  Village,  but  he  continued 
to  pay  rent  for  the  plaintiff's  house  up  to  the 
time  of  the  fire.  He  continued  to  work  upon 
the  farm  pleasant  days,  leaving  bis  family 
in  the  village  in  the  morning,  taking  his 
dinner  with  him  to  the  farm,  eating  It  In  the 
house  there,  and  lying  on  the  couch  while 
the  horses  were  feeding.  At  night  he  re- 
turned to  his  family  In  the  village.  Bainy 
days  and  Sundays  he  was  not  at  the  farm. 
On  these  days  the  stock  was  cared  for  by  a 
neighbor,  one  Weed.  Turner  was  not  at  the 
farm  on  the  day  of  the  fire;  Weed  caring 
for  the  stock  on  that  day.  The  removal 
to  Liberty  Village  was  occasioned  by  the 
approaching  confinement  of  his  wife,  and  he 
Intended  to  return  to  the  Bjiowlton  place 
after  his  wife  became  able  to  do  so.  Her 
confinement  occurred  on  the  22d  day  of  May, 
following  the  fire.  A  few  articles  In  the 
house  belonged  to  Turner's  mother,  and  be 
had  made  arrangements  for  their  removal, 
because,  as  he  says,  he  was  afraid  some 
might  be  stolen. 

Upon  these  facts  it  Is  contended  in  behalf 
of  the  defendant  company  that  the  premises 
had  become  vacant  or  personally  unoccupied 
by  the  removal  of  Turner,  and  remained 
so  for  more  than  10  days  prior  to  their  de- 
struction by  fire,  without  the  consent  of  the 
company  In  writing,  and  that  the  policy,  by 
the  terms  on  the  rider  attached  to  it  had 
therefore  become  void. 

In  Corrlgan  v.  Conn.  Ftre  Ins.  Co.,  122 
Mass.  298,  a  policy  of  insurance  upon  a 
house  provided  that  the  policy  "shall  be 
void,  if  the  house  shall  remain  vacant  or 
unoccupied  for  the  space  of  10  days,  with- 
out written  notice  to  and  the  consent  of  the 
company,"  and  It  was  held  that  if  the 
house  had  not  been  used  as  a  dwelling  place 
by  some  one  within  10  days  of  the  loss,  the 
policy  would  be  void;  and  that  if  the  former 
occupant  had  moved  with  his  family  into 
another  house,  where  they  slept  and  took 
their  meals,  the  fact  that  some  of  his  furni- 
ture remained  in  the  house,  and  the  key  had 
not  been  surrendered  to  the  landlord  until 
-within  the  10  days,  would  not  constitute 
an  occupancy  of  the  premises.  The  fact 
that  the  plaintiff  left  a  dwelling  bouse  fur- 
nished and  in  charge  of  his  farmer,  who 
kept  the  farmhouse  near  by,  and  whose 
wife  visited  and  aired  the  dwelling  every 


Digitized  by 


Google 


292 


62  ATLANTIC  REPORTER. 


(He. 


few  days,  win  not  satisfy  the  condition  of 
occupancy.  For  a  dwelling  house  to  be  oc- 
cupied, it  must  be  used  by  human  beings 
as  their  customary  place  of  abode.  Herr- 
man  t'.  Insurance  Co.,  86  N.  Y.  162,  39  Am. 
Rep.  644. 

In  Hanscom  t.  Insurance  Company,  90  Me. 
338.  38  Atl.  325,  the  court  say:  "The  fact 
that  the  furniture  remained  in  the  house, 
and  that  the  plaintifTs  hired  man  made  a 
frequent  inspection  of  the  household  goods 
and  had  a  general  oversight  of  the  buildings 
during  the  day,  is  not  a  full  equivalent  for 
the  constant  supervision  Inrolved  in  the 
occupancy  of  the  premises  as  a  customary 
place  of  abode,  and  the  actual  presence 
in  the  building  of  those  who  are  living  in  it 
and  using  it  as  a  dwelling  house  day  and 
night"  Ashworth  v.  Builders'  Ins.  Co.,  112 
Mass.  422,  17  Am.  Rep.  117;  Herrman  v. 
Adriatic  Ins.  Co.,  85  N.  T.  162,  39  Am.  Rep. 
644;  Bonefaut  t.  Insurance  Co.,  76  Micli. 
654,  43  N.  W.  682;  May  on  Insurance,  249a; 
Wood  on  Insurance,  p.  180.  A  purpose  to 
move  Into  a  house,  though  partly  executed 
by  flUing  It  with  furniture,  will  not  aid  the 
Insured,  unless  the  purpose  is  rendered  com- 
plete by  actual  occupancy.  If  the  premises 
became  unoccupied  and  remained  so  up  to 
and  at  the  time  of  the  fire,  the  condition 
Is  broken.  1  May  on  Insurance,  502.  The 
mere  presence  of  goods  in  the  house,  and  a 
supervision  over  it,  is  not  "occupancy." 
That  requires  "living"  in  it  Moore  t.  In- 
surance Co.,  64  N.  H.  140,  6  Atl.  27,  10  Am. 
St.  Rep.  384;  Sonnebom  v.  Insurance  Co., 
44  N.  J.  Law,  220,  43  Am.  Rep.  365.  A 
house  in  which  no  one  lives,  but  in  which 
a  former  occupant  had  left  some  trifling 
articles  of  furniture,  not  of  such  character 
as  to .  l>e  valuable  for  use  elsewhere,  is 
"vacant  and  unoccupied,"  within  the  mean- 
ing of  those  terms  as  used  in  a  fire  insur- 
ance policy.  Moore  v.  Phcenlx  Ins.  Com- 
pany, 64  N.  H.  140,  6  AU.  27,  10  Am.  St 
Rep.  884. 

In  Sleeper  v.  Insurance  Company,  66  N. 
H.  401,  the  policy  provided:  "If  the  prem- 
ises hereby  insured  become  vacant  by  the 
removal  of  the  owner  or  occupant  without 
immediate  notice  to  the  company  and  consent 
indorsed  hereon,  •  •  •  this  policy  shall 
be  void."  The  tenant  paid  for  rent  up  to 
May,  1872.  He  left  in  April,  1871,  and  went 
to  Laconla;  his  family  having  left  a  short 
time  previous.  The  wearing  apparel  of  him- 
self and  family  had  all  been  taken  away, 
and  a  portion  of  what  little  furniture  they 
possessed.  He  Intended  to  return  the  next 
spring,  or  earlier,  if  business  should  be  dull 
In  Laconla.  No  person  lived  In  the  build- 
ings after  be  left  The  buildings  were  total- 
ly destroyed  by  fire  October  30,  1871,  up  to 
which  time  he  had  not  decided  to  return  at 
any  deflnl^i  period.  Neither  plaintifTs  nor 
defendants  had  any  notice  that  the  tenant 
had  vacated  the  premises  until  after  the  fire. 


Held,  that  the  premises  were  vacant  The 
court  says:  "I  think  when  the  occupant  of 
a  dwelling  house  moves  out  with  his  family, 
taking  part  of  bis  furniture  and  all  the 
wearing  apparel  of  the  family,  and  makes 
bis  place  of  abode  in  another  town,  although 
he  may  tiave  an  Intention  of  returning  in  eight 
or  ten  months,  such  dwelling  house,  while 
thus  deserted,  must  be  regarded  as  unoccupi- 
ed; that  is,  vacated  according  to  the  natural 
and  ordinarily  received  Import  of  those 
terms."  Where  the  occupant  moved  out 
leaving  only  a  bedstead  and  strip  of  carpet 
and  one  of  his  sons  slept  in  the  house  for 
a  month  after,  but  afterwards  the  house  was 
entirely  abandoned  for  six  or  seven  weeks 
before  the  fire,  the  court  held  the  premises 
unoccupied  and  the  policy  void,  not  only  as 
to  the  house,  but  also  as  to  all  farm  build- 
ings insured;  since  the  condition  as  to  vacan- 
cy of  the  premises  belonged  to  all  the  sub- 
jects of  the  contract  and  is  a  potent  influence 
on  the  assumption  of  the  entire  risk.  Hart- 
shome  ▼.  Insurance  Co.,  60  N.  J.  Law,  427- 
429,  14  Atl.  615.  See,  also,  SonneI>om  v.  In- 
surance Co.,  44  N.  J.  Law,  220,  43  Am. 
Rep.  366. 

The  plalntiflF's  buildings,  insured  by  the 
policy  in  suit  must  therefore  l>e  deemed  to 
have  become  "personally  unoccupied,"  with- 
out the  consent  of  the  company,  for  more 
tlian  10  days  immediately  preceding  their 
destruction  by  fire. 

It  is  Anally  contended  in  behalf  of  the 
plaintiff,  however,  that  the  acceptance  of 
the  company  of  the  plaintifTs  proportional 
part  of  the  assessment  of  July  30,  1903,  oper- 
ated as  a  waiver  of  the  forfeiture  resulting 
from  such  nonoccupancy. 

It  is  not  in  controversy  that  a  representa- 
tive of  the  company  had  an  interview  with 
the  plaintiff  four  or  five  days  after  the  flre, 
and  was  then  fully  informed  of  the  situa- 
tion and  circumstances  connected  with  the 
loss  of  the  buildings.  Subsequently  on  the 
20th  day  of  July,  1903,  the  secretary  of  the 
company  addressed  to  the  plaintiff  the  fol- 
lowing letter,  which  was  received  in  due 
course  of  mail,  viz.: 

"Dear  Sir:  The  directors  of  this  company 
to  a  man  would  be  glad  to  include  your  loss 
with  our  assessment  but  our  attorney,  after 
being  made  acquainted  with  the  facts  as 
stated  by  you,  says  to  do  so  would  invalidate 
our  whole  assessment  which,  of  course,  we 
cannot  do.  He  cited  us  to  May  on  Insurance, 
page  502,  which  seems  to  fit  your  case,  and, 
when  in  some  attorney's  office,  I  wish  you 
would  have  them  refer  to  it  so  you  can  see 
for  yourself. 

"I  am  very  sorry  to  have  to  write  this 
letter,  for  I  had  hoped  we  might  pay  you." 

It  appears  from  the  plaintiffs  testimony 
that  he  understood  this  to  1)0  a  letter  "deny- 
ing the  risk." 

Subsequently  the  treasurer  of  the  company 
sent  to  the  plaintiff  an  "assessment  card" 
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tor  the  twenty-eigbtli  assessment  made  by 
the  company,  dated  July  30,  1903,  Informing 
bim  that  the  assessment  on  his  premium  note 
was  $1,  and  requesting  payment  of  the  same. 
This  general  assessment  of  the  company 
covered  eight  losses  that  occurred  prior  to 
April  19,  1903,  and  ten  that  occurred  after 
that  time.  The  plaintlfT  paid  this  sum  of 
$1,  Fssessed  on  his  premium  note,  some  time 
in  August,  1903. 

The  following  proylsions  are  found  in 
chapter  49  of  the  Kevlsed  Statutes  of  1883, 
relating  to  mutual  fire  insurance  companies, 
viz.:.  "Sec.  25.  Every  person  insured  by 
such  company,  or  its  legal  representatives 
or  assigns  continuing  to  be  insured  therein, 
Is  a  member  of  the  company  during  the 
term  spedfled  in  his  policy  and  no  longer. 

"Sec.  28  [as  amended  by  chapter  95,  p. 
93,  of  the  Laws  of  1895].  The  insured  be- 
fore receiving  bis  policy,  shall  deposit  bis 
note  for  the  sum  determined  by  the  directors, 
which  shall  not  be  less  than  five  per  cent, 
of  the  amount  insured,  and  such  part  of  it 
as  the  by-laws  require,  shall  be  immediately 
paid  and  indorsed  thereon ;  and  the  remain- 
der In  such  installments  as  the  directors 
from  time  to  time  require  for  the  payment 
of  losses  and  other  expenses,  to  be  assessed 
on  all  who  are  members  when  such  losses 
or  expenses  happen,  in  proportion  to  the 
amounts  of  their  notes.    •    •    •" 

"Sec.  28.  The  company  shall  have  a  Hen 
against  the  assured  on  the  buildings  in- 
sured and  the  land  appurtenant  thereto, 
for  the  amount  at  any  time  due  on  said 
note,  to  commence  from  the  time  of  the 
recording  of  the  same,  as  hereinafter  pro- 
vided, and  to  continue  sixty  days  after  the 
expiration  of  the  policy  on  which  the  note 
was  given.    •    •    •" 

These  statutory  provisions  were  in  force 
at  the  date  of  the  policy  in  suit,  and  are 
retained  in  chapter  49  of  the  Revised  Stat- 
utes of  1903,  in  sections  26,  27,  and  81,  re- 
spectively. 

In  Philbrook  v.  N.  B.  Mutual  Fire  Ins. 
Co.,  87  Me.  187,  a  question  of  waiver  was 
raised  precisely  analogous  to  that  in  the 
case  at  bar,  and  was  decided  adversely  to 
the  plaintiff's  contention.  In  that  case  there 
was  a  forfeiture  of  the  policy,  resulting 
from  the  act  of  the  plaintiff  in  obtaining 
other  insurance  without  the  consent  of  the 
company  in  violation  of  the  provisions  of 
the  charter ;  and  the  plaintiff  contended  that 
the  collection  of  an  assessment  on  the  plaln- 
tifTs  premium  note,  ordered  by  the  company 
within  the  life  of  the  policy,  but  after  the 
fire,  operated  as  a  waiver  of  the  forfeiture. 
All  the  losses  covered  by  the  assessment  in 
that  case  occurred  after  the  forfeiture,  and 
a  part  of  them  after  the  fire  and  after  the 
denial  of  liability.  The  provisions  of  the 
charter  of  that  company  relating  to  member. 
ship,  the  obligation  of  every  member  to 
pay  his  proportion  of  all  losses  happening 
during   bis  connection   with   the   company. 


and  the  existence  of  the  lien  on  the  build- 
ings for  the  security  of  the  deposit  note, 
were  In  effect  precisely  Identical  with  the 
statutory  provisions  above  quoted  in  force 
at  the  date  of  the  plalntHTs  policy  in  suit 
In  the  opinion  the  court  say:  "No  provi- 
sions in  the  act  of  incorporation  exonerate 
a  member  from  his  obligations,  or  put  an 
end  to  his  connection  with  the  company  by 
a  rejection  of  his  claim  for  a  loss  which 
may  occur;  neither  does  it  provide  that, 
when  a  policy  is  made  void  by  the  holder's 
voluntary  act,  he  is  excused  from  the  pay- 
ment of  assessments  made  afterwards.  If 
It  were  so,  it  would  be  in  the  power  of  the 
party  assured  to  relieve  himself  of  bis  ob- 
ligations at  pleasure.  If  he  should  choose 
to  give  up  the  benefit  of  bis  insurance  by 
conduct  of  his  own.  The  most  satisfactory 
reasons  may  exist  for  a  rejection  of  a  claim 
by  the  directors.  Paragraph  1,  of  the  act 
refers  to  such,  and  is  it  to  be  supposed  that, 
by  the  refusal  to  pay  for  a  loss  not  covered 
by  the  policy,  the  premium  note  of  the 
person  who  sustained  the  loss  Is  thereby 
canceled?  A  waiver,  in  Buch<a  case,  is  quite 
unlike  a  waiver  of  strict  compliance  with 
the  charter  and  by-laws  In  certain  .pre- 
liminary steps,  in  order  to  make  a  valid 
];>olicy  available.  Here  the  foundation  of  the 
claim  Is  an  Insurance  followed  by  a  loss, 
and  the  defense  Is  upon  the  ground  that 
the  insurance  ceased  utterly  before  the  loss, 
and  consequently,  if  It  be  so,  the  claim  is 
baseless.  Heath  et  al.  v.  Franklin  Insur- 
ance Company,  1  Cush.  257.  The  evidence 
in  this  case  falls  to  satisfy  us  that  the 
directors  designed  to  exercise  the  power  not 
possessed  by  them,  and  gave  their  consent 
to  a  second  Insurance,  or  that  they  did  any- 
thing which  gave  validity  to  a  policy  which 
had  become  void  by  the  plaintlflrs  acts  and 
omissions." 

This  decision  was  afilrmed  In  Oardiner 
V.  Piscataquis  Mutual  Fire  Ins.  Co.,  38  Me. 
439.  In  that  case  a  forfeiture  had  resulted 
from  the  plaintiff's  failure  to  give  notice 
of  a  material  Increase  in  the  risk,  happening 
after  the  receipt  of  his  policy,  and  It  was 
contended  that  by  making  and  collecting 
an  assessment  upon  the  plaintiff  after  the 
fire,  covering  losses  which  occurred  after 
the  forfeiture,  the  defendant  company  was 
"estopped  from  treating  the  policy  as  void." 
But  the  court  said:  "The  making  of  such 
assessments  by  the  defendants  for  subse- 
quent losses  would  not  revive  the  policy; 
nor  was  It  Inconsistent  with  the  legal  right 
of  the  company  to  treat  it  as  void.  Neely 
v.  Onondaga  M.  Ins.  Co.,  7  Hill,  49;  Smith 
v!  M.  F.  Ins.  Co.,  3  Hill,  508;  Philbrook  v. 
N.  E.  M.  F.  Ins.  Co.,  87  Me.  137." 

In  Neely  v.  Onondaga  Mutual  Ins.  Co., 
supra,  the  court  say:  "Although  the  plain- 
tiff's policy  became  void  by  the  alienation 
of  the  property  insured,  it  does  not  follow 
that  his  deposit  note  was  also  void.  On  the 
contrary,    until   he   surrendered   his  policy 
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and  paid  his  proportion  of  all  losses  wbicb 
accrued  'prior  to  such  surrender,'  the  de- 
posited note  remained  obligatory  upon  him. 
He  does  not  pretend  that  he  surrendered  his 
policy  previous  to  the  assessment  mention- 
ed in  the  replication,  and  he  was  therefore 
liable  to  pay  his  proportion  of  the  losses  for 
which  that  assessment  was  made.  The 
replication  shows  that  the  defendants  have 
enforced  this  liability;  but  their  acts,  in- 
stead of  evincing  an  Intention  to  aflBrm  the 
existence  of  the  policy,  are  perfectly  con- 
sistent with  their  right  to  treat  It  as  void." 

These  authorities  must  be  deemed  declflve 
of  the  case  at  bar.  The  cases  cited  by  the 
defendant  are  clearly  distinguishable  from  It. 

It  is  accordingly  the  opinion  of  the  court 
that  the  forfeiture  resulting  from  the  non- 
occupancy  of  the  plaintiff's  buildings  was 
not  waived  by  the  company  in  accepting 
payment  of  an  assessment  upon  the  plain- 
tiff's premium  note  under  the  circumstances 
stated,  and  that  the  entry  must  be: 

Judgment  for  defendant 


BOYD  v.  CLOUD. 

(Superior  Court  of  Delaware.    Kent    Oct  80, 
1905.) 

CoRTiNUANOB—Issxrxs— Absent   Witnesses- 
Affidavit. 

Where  issues  from  the  register  of  wills  bad 
been  regularly  placed  on  the  trial  list  under 
the  court  rules,  requiring  cases  at  issue  20  days 
before  the  convening  of  the  court  to  be  placed 
on  the  trial  list  an  affidavit  for  a  continuance 
thereof  at  the  first  term,  alleging  the  absence 
of  a  material  witness,  was  not  defective  for 
failure  to  disclose  bis  name  or  state  what  was 
proposed  to  be  proved  by  tkim. 

Issue  from  the  register  of  wills  In  and  for 
Kent  county  between  John  L.  Boyd,  an  in- 
sane person,  by  William  Boyd,  his  trustee 
by  appointment  and  Mary  H.  Cloud.  On  ap- 
plication for  continuance.    Granted. 

AflSdavit  filed  in  regular  form  alleging  the 
absence  from  the  state  of  a  material  witness, 
upon  which  counsel  for  plaintiff  asked  for  a 
continuance  to  the  next  term  of  court 

Mr.  Hughes,  for  defendants,  contended  that 
inasmuch  as  under  the  statute  the  first  term 
was  the  trial  term  for  issues  from  the  regis- 
ter of  wills,  whilst  the  second  term  was  the 
trial  term  for  other  cases,  and  therefore  such 
issues  were  in  the  same  position  at  the  first 
term  as  other  case  at  the  second  term,  and 
the  rule  of  court  requiring  that  an  affidavit 
for  continuance  at  the  second  term  should  dis- 
close the  name  of  the  witness,  and  what  is 
proposed  to  be  proved  by  said  witness  should 
apply  to  issues  from  the  register  of  wills  at 
the  first  term;  that  the  affidavit  upon  which 
the  motion  for  continuance  was  made  in  the 
above  case  did  not  disclose  the  name  of  the 
witness  or  what  was  proposed  to  be  proved 
by  him,  and  therefore  the  affidavit  was  de- 
fective on  that  ground,  and  the  motion  should 
be  refuaed. 


Argued  before  LORE,  C.  J.,  and  GRTTBB 
and  PENNEWILL,  JJ. 

Henry  Ridgely  and  William  M.  Hope,  tor 
plaintiff.  James  H.  Hughes  and  William  L. 
Gooding,  for  defendant 

LORE,  0.  J.  There  is  no  distinction  be- 
tween issues  and  other  cases  in  that  regard. 
This  has  been  regularly  placed  upon  the  trial 
list  under  the  rules  of  court  requiring  that 
cases  at  issue  20  days  before  the  convening 
of  the  court  shall  be  placed  upon  the  trial 
list,  and  we  thlnlc  the  affidavit  dlsdos^  all 
that  is  necessary. 

Let  the  case  be  continued  until  the  April 
term. 


BOYD  v.  CLOUD. 

SAME  V.  CLOUD  et  aL 

(Superior  Court  of  Delaware.    Kent    Oct  81, 
1905.) 

1.  Affeai.— Bbcobd  —  FAiLintB  to  Cebtut  — 

DiSUISSAI,. 

Appeals  from  orders  of  the  register  of  wills 
removing  an  administrator  and  appointing  an- 
other wul  not  be  dismissed  because  tlie  register 
failed  to  certify  the  record,  but  the  papers  will 
be  remanded  to  the  register  for  the  required 
certificates. 

2.  Sake— Separate  Afpbai.»— Tkansobipt. 

Where  two  appeals  were  prosecuted  ttom 
two  orders  of  the  register  of  wills,  one  removing 
an  administrator,  and  the  other  appointing  an- 
other as  administrator  in  his  stead,  such  appeals 
will  not  be  dismissed  for  failure  to  file  separate 
transcripts,  under  Rev.  C!ode  1893,  p.  673,  c.  89, 
t  15,  authorizing  an  appeal  to  the  Superior 
Court  from  the  register  exercising  Jurisdiction 
touching  the  grant  or  revocation  of  letters  and 
the  removal  of  an  executor  or  administrator. 

3.  Admiristbatobs— Rioht  to  Affointiixnt 
— Tbubtee  of  Insane  Pebson. 

The  trustee  of  an  insane  person  is  entitled 
to  administer  on  an  estate  to  the  residue  of 
which  such  insane  person  is  entitled,  the  same 
as  the  insane  person  would  be  if  capable. 

Petition  by  Mary  H.  Cloud  for  revocation 
of  letters  of  administration  issued  to  William 
Boyd.  From  an  order  of  the  register  of 
wills  removing  Boyd  from  his  office  as  ad- 
ministrator of  Joshua  Boyd,  deceased,  and 
from  an  order  of  the  register  of  wills  re- 
moving Boyd  as  administrator  and  appoint- 
ing James  Francis  Wilds  as  administrator 
for  said  decedent  said  Boyd  appeals.  Re- 
versed. 

Joshua  Boyd  died  in  the  early  part  of 
June,  1906.  He  left  to  survive  him  as  his 
only  heir  at  law,  a  brother,  John  L.  Boyd, 
who  some  years  previous  had  been  declared 
a  lunatic  upon  a  commission  duly  issued 
for  that  purpose.  William  Boyd,  his  son, 
was  trustee  by  appointment  of  the  chancellor 
of  the  said  John  L.  Boyd.  Shortly  after 
Joshua  Boyd's  decease,  William  Boyd  applied 
to  l>e  and  was  appointed  the  administrator 
of  Joshua  Boyd  by  the  register  of  wills  in 
and  for  Kent  county.  At  the  same  time  a 
paper  writing  purporting  to  be  the  last  will 
and  testament  of  the  said  Joshua  Boyd  was 
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flled  In  the  office  of  the  said  register.  Im- 
mediately, and  before  any  proof  was  made 
of  the  will,  a  caveat  was  flled  by  the  said 
William  Boyd,  acting  as  trustee  for  John 
li.  Boyd,  and  issue  was  prayed  for  and 
granted  by  the  register,  which  issue  is  now 
priding.  The  paper  writing,  purporting  to 
be  the  will  of  Joshua  Boyd,  devised  a  lot 
and  house  to  his  stepdaughter,  Mary  H. 
Clond,  and  she  was  also  made  the  legatee 
therein  of  certain  personal  property.  The 
palter  writing  named  no  executor,  disposed 
of  no  other  property  than  as  stated,  and 
mentioned  no  other  beneficiary.  Joshua  Boyd 
owned  other  real  estate,  and  left  other  per- 
sonal property  not  referred  to  in  the  will. 

Shortly  after  the  grant  of  letters  of  ad- 
ministration to  William  Boyd,  Mary  H. 
Cloud,  the  stepdaughter  of  the  deceased,  and 
the  devisee  and  legatee  named  in  the  paper 
writing,  filed  her  petition  with  the  register 
of  wills  {paying  for  the  revocation  of  the 
letters  to  William  Boyd,  and  liis  removal 
as  administrator.  The  grounds  stated  in  the 
petition  were  confined  to  allegations  that 
Mary  H.  Cloud  was  preferred  to  the  office 
of  administrator  because  William  Boyd  was 
aot  an  heir  at  law  of  the  deceased,  nor 
entitled  to  share  in  the  residue  of  his  per- 
sonal estate;  that  the  said  Mary  H.  Clond 
was  a  legatee  named  in  the  will  of  the  de- 
ceased, and  was  also  a  creditor  of  the  estate. 
Joshua  Boyd  had,  upon  commission  duly 
issued,  been  declared  a  lunatic  about  one 
year  prior  to  his  decease,  and  William  Boyd 
bad  been  appointed  trustee,  also,  by  the 
chancellor.  Shortly  before  Joshua  Boyd's 
decease,  Mary  H.  Cloud  had  brought  suit 
against  the  former,  claiming  that  he  was 
indebted  to  her  for  l>oard  and  mainteiuuice. 
After  a  hearing  upon  the  petition  of  Mary  H. 
Clond,  the  register  of  wills  in  the  latter 
part  of  June,  1906,  made  an  order  revoking 
the  letters  ttieretofore  granted  to  William 
Boyd  and  removing  him  from  bis  post  as 
administrator.  William  Boyd  thereupon  took 
an  appeal  to  the  Superior  Court  In  Sep- 
tember of  the  same  year  the  register  ap- 
pointed J.  Frank  Wilds  administrator  a  t 
a.  In  the  place  of  William  Boyd.  William 
Boyd  thereupon  took  an  appeal  from  this 
last  order. 

The  above  facts  appeared  in  the  petitions, 
affidavits,  and  other  papers  sent  up  by  the 
register.  There  was  no  certificate  of  the 
register   accompanying  the  said  papers. 

The  appellant  assigned  the  following  cau- 
ses of  appeal :  "First  That  the  register  erred 
in  removing  the  said  William  Boyd  as  ad- 
ministrator of  Joshua  Boyd,  deceased,  with- 
out allegation  or  proof  that  he  was  incapable 
of  performing  or  was  neglecting  the  duties 
of  snob  administration.  Second.  That  the 
register  erred  in  removing  the  said  William 
Boyd  from  the  administration  aforesaid,  on 
the  petition  of  Mai^  H.  Cloud,  when  in  fact 
tlie  said  Mary  H.  Cloud  had  consented  to 
the  appointment  of  the  said  WllUam  Boyd 


at  the  time  of  his  appointment  Third.  That 
the  register  erred  in  the  removal  aforesaid 
upon  the  application  of  Mary  H.  Cloud,  who 
was  neither  entitled  to  share  in  the  residue 
of  the  personal  estate  of  the  deceased,  nor 
was  a  bona  fide  creditor  of  said  deceased 
nor  of  his  estate.  Fourtli.  That  the  register 
erred  in  the  removal  aforesaid,  because  the 
application  for  such  removal  was  made  by 
Mary  H.  Cloud  on  the  sole  ground  that  she 
was  a  creditor  of  the  estate  of  said  deceased, 
whereas  in  fact  the  said  estate  did  not 
and  does  not  owe  the  sai'd  Mary  H.  Cloud 
anything.  Fifth.  That  the  register  erred  in 
removing  the  said  William  Boyd  as  admin- 
istrator as  aforesaid,  because  said  removal 
was  made  upon  the  sole  application  of  Mary 
H.  Cloud,  claiming  to  be  a  creditor  of  said 
estate,  whereas  in  fact  the  said  Mary  H. 
Cloud  was  not  a  bona  fide  creditor  of  said 
estate,  and  the  only  claim  she  held  against 
it  was  a  pretended  one,  which  was  contested 
In  the  lifetime  of  said  deceased,  and  for 
which  suit  is  now  pending  In  this  court 
Sixth.  That  the  register  erred  in  the  removal 
aforesaid,  because  the  said  William  Boyd  was 
the  trustee  and  legal  representative  of  John 
Ik  Boyd,  who  was  the  only  person  entitled 
to  the  residue  of  the  personal  estate  of  said 
deceased.  Seventh.  That  the  register  erred 
in  the  removal  aforesaid,  because  there  was 
no  person  capable  of  the  administration  who 
was  by  law  preferred  to  the  said  William 
Boyd;  there  being  no  allegation  or  proof 
that  the  said  William  Boyd  was  neglecting 
his  duties  as  administrator.  Bighth.  That 
the  order  of  the  raster  was  against  the  law. 
Ninth.  That  the  order  of  the  register  was 
against  the  evidence.  Tenth.  That  the  order 
of  the  register  was  against  the  law  and 
the  evidence." 

The  causes  of  appeal  in  the  second  case 
were  identical  with  the  above,  except  tliat 
the  following  additional  cause  was  added, 
viz. :  "That  the  register  erred  in  appointing 
James  Francis  Wilds  administrator  of  said 
estate  in  place  of  William  Boyd,  because 
the  said  James  Francis  Wilds  was  not  en- 
titled to  the  residue  of  the  personal  estate 
of  said  deceased  and  was  not  a  creditor  of 
the  said  deceased  or  of  his  estate." 

Argued  before  LORE,  C.  J.,  and  ORTJBB 
and  PBNNBWILL,  JJ. 

Henry  Rldgely  and  William  M.  Hope,  for 
appellant  James  H.  Hughes  and  William  L. 
Ooodlng,  for  respondents. 

Counsel  for  the  respondent  moved  to  dis- 
miss the  appeal  In  the  first  case  on  the  follow- 
ing grounds:  "First  There  Is  no  record  or 
transcript  of  a  record  on  file  in  this  court 
Second.  The  papers  filed  have  no  certificate 
of  the  register  or  anything  else  to  Indicate 
what  they  relate  to.  Third.  The  papers  filed 
do  not  contain  any  depositions  of  the  wit- 
nesses examined  or  show  any  evidence  In  the 
cause." 

Motion  was  also  made  by  counsel  for  n- 
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spondent  to  dismiss  the  appeal  in  tbe  second 
case  for  the  above  reasons,  and  for  the  addi- 
tional reason  that  "there  was  no  such  judg- 
ment of  the  register  as  is  stated  tn  the  ap- 
l)eal." 

LORE,  0.  X  We  remand  the  papers  to  tbe 
register  of  wills,  and  order  him  to  send  np 
such  certificates  as  will  satisfy  as  that  tbe 
record  is  before  us.  We  do  not  know  of  any 
statutory  provision  to  the  effect  that  an  ap- 
peal from  tbe  register  of  wills  will  abate  tie- 
cause  of  lack  of  certificate.  It  is  not  like  a 
certificate  of  a  Justice  of  the  peace.  The 
motion  to  dismiss  tbe  appeals  on  that  ground 
Is  refused. 

Tbe  register  thereupon  appended  his  cer- 
tificates to  said  papers,  stating  that  the  an- 
nexed papers  were  a  true  and  correct  copy  of 
all  bis  record  entries  in  tbe  above-stated 
causes  and  of  all  papers  filed  or  produced  in 
said  causes. 

Counsel  for  respondent  argued  further,  in 
support  of  their  motion  to  dismiss  the  appeals 
on  tbe  other  grounds  above  stated,  as  follows: 
Tbe  statute  (section  16,  c.  88,  Rev.  Code 
1898,  p.  073)  provides  that  "there  shall  be  an 
appeal  to  tbe  Superior  Court  from  the  regis- 
ter exercising  Jurisdiction,  touching  tbe  grant 
or  revocation  of  letters,  the  ordering  of 
further  bond  or  removal  of  an  executor  or 
administrator."  The  record  sent  up  in  this 
case  shows  no  such  Judgment  as  that  ap- 
pealed from.  The  record  shows  two  distinct 
Judgments  of  tbe  register  in  relation  to  the 
administration  of  tbe  estate  of  tbe  said 
Joshua  Boyd.  Tbe  first  Judgment  dated  June 
29, 1905,  revoked  tbe  letters  of  administration 
granted  on  tbe  estete  of  Joshua  Boyd  de- 
ceased to  William  Boyd,  bearing  date  June 
7,  1905,  and  removed  tbe  said  William  Boyd 
from  tbe  office  of  administrator.  The  other 
Judgment  of  the  register  of  wills,  dated  the 
25th  day  of  September,  A.  D.  1906,  granted 
letters  of  administration  c.  t  a.  upon  the 
estate  of  Joshua  Boyd  unto  J.  Frank  Wilds. 
There  seem  to  be  no  reported  cases  in  this 
stete  on  the  subject  of  appeals  from  registers 
of  wills  touching  tbe  granting  of  letters  of 
administration,  nor  is  tbere  any  statute  or 
rule  other  than  tbe  statute  before  recited 
touching  the  subject;  so  that  we  are  left  to 
the  general  principles  of  law  touching  ap- 
peals. In  2  American  &  English  Encyclo- 
piedia  of  Pleading  &  Practice,  under  tbe  title 
of  "Appeals,"  on  page  282,  we  find  it  laid 
down,  where  different  appeals  were  taken 
from  separate  and  distinct  Judgmente,  each 
appeal  must  be  based  on  a  separate  tran- 
script These  two  Judgments  of  tbe  register 
are  separate  and  distinct,  and  were  in  no 
sense  contemporaneous.  Tbe  first  Judgment 
was  rendered  in  June.  Tbe  second  one  in 
September. 

rX)RE,  C.  J.  We  decline  to  dismiss  the  ap- 
peals, or  either  of  them,  on  the  grounds  stated 
and  argued. 


Argument  upon  tbe  appeals  was  then  be- 
gun; the  appellant  submitting  the  following 
brief: 

"First  The  appointment  by  tbe  register  In 
the  first  instance  of  William  Boyd  as  adminis- 
trator was  an  exercise  of  tbe  Judicial  func- 
tion, binding  upon  tbe  register  and  upon  the 
whole  world.  That  officer  could  not  thereafter 
review  or  rescind  bis  action  arbitrarily  or 
capriciously.  It  is  true  that  our  stetute  (Rev. 
Code  1893,  p.  670,  c.  89,  i  12)  confers  upon 
tbe  register  of  wills  the  power  of  removing  an 
administrator,  but  that  statute  expressly 
enumerates  the  causes  for  such  a  removal. 
It  is  manifest,  therefore,  that  the  statutory 
causes  are  exclusive  of  all  others  not  specified 
therein,  and  that  the  register  cannot  remove, 
except  upon  one  of  tbe  spedfled  grounds.  So 
far  as  the  present  case  is  concerned,  the  only 
cause  enumerated  in  the  statute  which  codld 
possibly  apply  is  that  of  neglect  of  duty  by 
reason  of  absence  or  inability.  The  proceed- 
ings disclose,  however,  that  the  register  did 
not  act  upon  this  ground.  There  was  abso- 
lutely no  allegation,  and  there  was  no  scin- 
tilla of  evidence  before  him,  even  hinting  at 
neglect  on  tbe  part  of  William  Boyd.  The 
register,  therefore,  acted  without  tbe  statute 
and  of  necessity  without  warrant  of  law. 

"Second.  Tbe  register  makes  no  statement 
of  the  grounds  upon  which  he  acted  in  re- 
voking tbe  letters  of  administration  thereto- 
fore Issued  to  William  Boyd.  He  was,  bow- 
ever,  proceeding  upon  a  petition  for  such 
revocation  filed  by  Mary  H.  Cloud.  No  evi- 
dence was  heard  by  him  in  support  of  the 
revocation,  except  as  contained  In  said  peti- 
tion. It  would  seem  a  proper  assumption, 
therefore,  that  be  based  bis  determination 
upon  tbe  allegations  contained  in  said  peti- 
tion. When,  however,  we  examine  these  al- 
legations, we  find  the  only  one  in  point  to  be 
that  Mary  H.  Cloud  is  a  creditor  of  the  estate 
of  the  deceased,  and  that  William  Boyd  is 
neither  a  creditor  nor  a  person  entitled  to  tbe 
residue  of  tbe  personal  estate.  The  petition, 
then,  raised  tbe  sole  issue  before  the  register 
whether  William  Boyd  or  Mary  H.  Cloud 
should  be  the  personal  representative  of  the 
deceased.  We  repeat  there  was  no  allegation 
and  no  evidence  on  any  other  head.  Never- 
theless the  register  arbitrarily  removed  Wil- 
liam Boyd,  and  appointed  James  Francis 
Wilds,  who  was  not  a  creditor  nor  a  person 
in  any  wise  interested  in  the  estate.  The 
register,  therefore,  utterly  failed  to  determine 
the  one  question  raised  by  tbe  petition,  name- 
ly, whether  Mary  H.  Cloud  was  the  person 
preferred  by  law  to  administer. 

"Third.  Tbe  register  made  two  orders  in 
the  proceedings.  One,  tbe  removal  of  Boyd; 
tbe  other,  the  appointment  of  Wilds.  If  bis 
first  order  bad  been  based  upon  any  of  tbe 
statutory  causes  for  removal,  then  it  might 
be  considered  as  separate  and  distinct  from 
bis  second  order.  This,  however,  was  not 
the  case;  for  as  we  have  stated,  the  only 
allegation  and  proof  heard  by  him  was  on 
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tbe  single  point  that  Mary  H.  Cloud  was 
preferred  by  law  over  William  Boyd.  It  fol- 
lows, tberefore,  that  the  order  of  removal  and 
the  order  of  appointment  constituted  a 
single  act  or  decree.  The  arbitrary  division 
of  his  finding  by  the  register  cannot  vary  the 
fact  that  the  removal  of  Boyd  and  the  ap- 
pointment of  Wilds  together  formed  one  and 
only  one  determination  of  tbe  proceeding. 
The  question  tben  before  the  court  Is  not 
simply  whether  tbe  register  had  the  right 
to' remove  Boyd,  but  Is,  had  the  register  the 
right  to  remove  Boyd  in  order  to  appoint 
Wilds?  We  submit  that  there  was  absolutely 
no  allegation  for  evidence  before  him  author- 
ising such  action. 

"Fourth.  We  have  attempted  to  show  that 
there  is  no  issue  before  the  court  between 
William  Boyd  and  Mary  H.  Cloud,  but  only 
between  Boyd  and  Wilds.  If,  however,  we 
assume  for  the  sake  of  argument  that  the 
court  may  consider  whether  Mrs.  Cloud  or 
Boyd  was  the  proper  person  to  be  appointed 
administrator  we  think  our  position  is  not 
weakened.  Tbe  proceeding  now  before  the 
court  is  of  course  an  appeal  from  an  order 
of  the  register  removing  an  administrator 
theretofore  appointed.  If,  however,  this  were 
not  the  case,  and  Mary'H.  Cloud  and  William 
Boyd  had  both  applied  to  the  register  for 
appointment,  and  the  register  having  pre- 
fored  the  latter,  and  appeal  had  been  taken, 
we  believe  that  even  then  the  court  would 
decide  that  William  Boyd  was  the  proper 
person  for  such  appointment  Tbe  law  gives 
the  preference  of  the  administration  to  tbe 
person  entitled  to  tbe  residue  of  the  personal 
estate  of  the  deceased.  The  only  person  so 
entitled  in  the  present  Instance  is  John  L. 
Boyd.  It  is  true  that  he  is  Incapable,  because 
he  has  been  found  to  be  a  lunatic,  but  Wil- 
liam Boyd  is  his  trustee  by  appointment  of 
tbe  chancellor,  and  Is  therefore  his  legal  rep- 
resentative. As  such  trustee,  William  Boyd 
stands  in  the  shoes  of  John  L.  Boyd.  Any 
proceeding  taken  against  the  latter  or  any 
proceeding  instituted  in  his  favor  must  be  in 
the  name  of  William  Boyd.  We  contend, 
therefore,  that  William  Boyd  was  the  natural 
and  logical  person  to  be  appointed  by  tbe 
register.  We  submit  that  a  rational  con- 
clusion of  our  statute  giving  preferences  in 
tbe  right  of  administration  warrants  the  ap- 
pointment of  a  trustee  of  a  person  so  pre- 
ferred when  there  Is  none  other  in  that  class 
capable  of  administering.  On  this  head  we 
would  call  the  attention  of  the  court  to  tbe 
case  of  Ex  parte  Ostendorf,  17  S.  C.  22. 

"Fifth.  If  we  again  assume  (what  is  not  the 
case)  that  this  appeal  came  up  upon  the  con- 
test in  the  first  Instance  between  Mary  H. 
Oloud  and  William  Boyd  as  to  which  had 
the  right  to  administer,  we  submit  that  the 
court  would  decide  In  favor  of  Boyd.  We 
contend  that  Mary  H.  Oloud  is  not  a  proper 
person  to  be  interested  with  the  administra- 
tion of  this  estate.  The  sole  ground  upon 
wblcb  sbe  bases  her  claim  to  administer  Is 


that  sbe  Is  a  creditor  of  the  estate.  This 
contention  is  good  only  If  she  substantiates 
her  allegation  of  creditorship.  We  would 
resi)ectfully  insist  that  she  has  utterly  failed 
to  do  this.  In  the  first  place,  we  have  aflSda- 
vlts  denying  absolutely  and  entirely  that  the 
deceased  and  his  estate  owes  her  anything. 
In  the  second  place,  the  claim  which  she  pre- 
tends to  hold  Is  one  now  mooted  In  an  action 
pending  before  this  court,  and  which  was  In- 
stituted in  the  lifetime  of  the  deceased. 
Whether  Mary  H.  Cloud  Is  or  Is  not  a  creditor 
of  the  estate  cannot  be  determined,  until  tbe 
termination  of  the  action  wblcb  she  brought 
before  this  court  in  the  lifetime  of  Joshua 
Boyd,  the  deceased.  We  submit  the  court 
will  not  anticipate  tbe  final  determination  of 
that  suit  by  now  holding  that  Mary  H.  Cloud 
Is  a  creditor,  and  yet.  If  the  court  does  not  bold 
her  to  be  a  creditor,  she  certainly  is  not  pre- 
ferred over  William  Boyd  in  the  administra- 
tion of  the  estate  In  question.  It  is  true  our 
statute  gives  the  preference  in  tbe  g^ant  of 
letters  (after  persons  entitled  to  the  residue  of 
the  personal  estate)  to  creditors,  but  it  is  ob- 
vious that  the  statute  contemplated  only  those 
whose  claims  had  either  been  adjudicated,  or 
were  not  In  dispute.  Any  other  conclusion 
would  be  manifestly  irrational.  If  we  are 
right  In  this,  then  William  Boyd,  not  having 
been  shown  to  have  neglected  his  duties, 
cannot  be  removed  to  give  way  to  a  person 
not  by  law  preferred  over  blm. 

"Sixth.  Assuming  again  (for  tbe  sake  of 
tbe  argument)  that  the  question  is  between 
William  Boyd  and  Mary  H.  Cloud,  we  snl>- 
mit  that  Mary  H.  Cloud  Is  an  improper 
person  for  the  appointment.  The  ofilce  of 
an  administrator  is  an  important  one;  its 
object  is  the  preservation  of  the  estate.  Any 
person  not  likely  to  accomplish  this  object 
Is  manifestly  unfit.  Our  Delaware  statute 
gives  the  preference  first  of  all  to  persons 
entitled  to  the  residue  of  the  personal  es- 
tate. The  reason  is  obvious.  He  who  is 
entitled  to  share  In  the  residue  would  be 
tbe  most  likely  person  to  conserve  the  estate, 
because,  in  so  doing,  be  would  be  working 
for  his  own  Interest  The  next  preference 
is  given  by  the  statute  to  creditors.  Here 
again  the  reason  is  plain.  If  the  person 
entitled  to  the  residue  Is  Incapable  or  neg- 
lects to  administer  the  class  of  persons, 
then  next  most  likely  to  preserve  the 
estate  would  be  those  holding  claims  against 
it,  since  tbe  payment  of  their  claims  might 
depend  upon  tbe  amounts  of  assets  which 
were  secured  to  the  estate.  There  Is,  however, 
a  wide  distinction  between  tbe  persons  en- 
titled to  tbe  residue  and  creditors.  Tbe  lat- 
ter may  be  interested  only  to  the  amouut 
of  their  claims,  whereas  tbe  former  are  in- 
terested in  the  whole  This  is  why  creditors 
are  subordinated  in  preference  to  those  en- 
titled to  tbe  residue.  If,  however,  the  per- 
son seeking  to  administer  is  neither  entitled 
to  the  residue,  nor  holds  a  claim  against 
the  estate  which  has  been   adjudicated  or 
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is  not  disputed,  bnt  Is  merely  one  claiming 
or  pretending  to  claim  a  rlglit  of  action 
against  the  estate  whicli  is  contested,  by 
tlie  residuary  beneficiary,  it  is  patent  that 
the  estate  cannot  derive  any  benefit  from 
bis  appointment  Mary  H.  Clond  stands  in 
precisely  tills  same  position.  She  and  her 
husband  have  brought  suits  in  this  court 
against  the  deceased.  These  were  instituted 
In  the  lifetime  of  the  latter.  Suppose  she 
is  now  appointed  the  administrator,  what 
will  be  the  result?  Either  she  will  exercise 
her  powers  by  voluntarily  paying  hers  and 
her  husband's  oat  of  the  estate  to  full 
amount  of  the  contested  claims,  or  else  she 
will  be  driven  to  make  herself  as  such  ad- 
ministrator a  party  defendant  to  the  suit 
whidi  she  as  an  individual  is  party  plain- 
tiff.  In  the  latter  event  can  it  reasonably 
be  expected  that  the  litigation  will  be  more 
than  merely  formal  and  the  defense  anything 
except  of  the  most  perfunctory  character? 
It  may  be  answered  tliat  redress  can  be 
had  by  a  proceeding  upon  her  bond.  We 
submit  that  it  would  be  most  imfair  to  force 
us  to  such  action;  at  the  best  a  dilatory 
and  expensive  redress.  We  think  the  au- 
thorities are  abundant  to  the  effect  that 
courts  have  universally  declined  to  appoint 
as  administrator  any  one  one  having  a  claim 
or  interest  adverse  to  the  estate.  Elven  U 
Mary  H.  Cloud  were  entitled  to  share  in 
the  residue  of  the  personal  estate,  we  believe 
that  the  books  support  the  proposition  that 
she  would  still  be  an  unfit  person  to  admin- 
ister, because  she  holds  a  contested  claim 
against  said  estate.  Ex  parte  Ostendorf, 
17  S.  C.  22;  Pickering  v.  Pendexter,  46  N. 
H.  69;  In  re  Bieber's  Appeal,  11  Pa.  157; 
Owlngs  V.  Bates,  9  Gill  (Md.)  463;  In  re 
Mills,  22  Or.  210,  29  Pac.  443. 

"Apart  from  the  sufficiency  of  any  of  the 
preceding  points  of  argument,  however,  we 
submit  that  the  action  of  the  register  in 
removing  Boyd,  and  in  appointing  Wilds 
is  clearly  error,  for  the  reason  that  Mary  H. 
Cloud  bad  notice  and  knowledge  of  the  ap- 
plication in  the  first  instance  of  Boyd  to  the 
register  to  be  appointed  administrator  of 
the  estate  of  the  deceased  and  that  she  ex- 
pressly consented  to  said  appointment  She 
is  therefore  estopped  from  now  calling  it  into 
question.  We  submit  that  this  Is  decisive  of 
the  whole  case,  because  the  action  of  the 
register  was  based  upon  the  petition  of  Mary 
H.  Cloud,  and  If  Mary  H.  Cloud  had  no 
right  to  petition  for  the  removal  of  Boyd 
then  the  register  bad  no  power  to  act  in 
the  premises.  We  are  confident  that  our 
position  on  this  head  is  unassailable." 

Counsel  for  respondent  submitted  in  reply 
the  following  brief: 

"The  grounds  of  appeal  as  appear  from 
the  exceptions  and  cause  of  appeal  filed  are 
briefly:  First  E^rror  in  removing  adminis- 
trator without  allegation  or  proof  that  he 
was  Incapable  of  performing  or  was  neglect- 
ing the  duties  of  his  office.    Second.  That 


the  petitioner  tor  such  removal  consented 
to  the  appointment  at  the  time  it  was  made. 
Third.  That  the  petitioner  or  applicant  for 
removal  was  not  entitled  to  share  in  the 
residue  of  the  personal  estate  of  deceased 
and  was  not  a  bona  fide  creditor.  FourtlL 
That  the  estate  does  not  owe  the  petitioner 
anything.  Fifth.  That  the  petitioner  was  not 
a  creditor  only  having  a  pretended  claim 
which  was  contested  in  the  lifetime  of  the 
deceased.  Sixth.  That  William  Boyd  was 
the  trustee  and  legal  representative  of  John 
L.  Boyd,  and  was  the  only  person  entitled 
to  the  residue  of  the  personal  estate 
Seventh.  That  there  was  no  person  capable 
of  the  administration,  who  was  by  law  pre- 
ferred to  William  Boyd  and  allegation  that 
William  Boyd  was  neglecting  his  duties  as 
administrator.  Eighth,  Ninth,  and  Tenth. 
That  the  order  was  against  the  law  and 
evidence. 

"The  record  as  sent  up  discloses  a  peti- 
tion of  Mary  H.  Cloud,  stating  the  appoint- 
ment of  the  said  William  Boyd  as  adminis- 
trator, and  that  he  Is  not  one  of  the  persons 
entitled  to  the  residue  of  the  personal  es- 
tate of  the  deceased,  and  that  the  only 
person  who  is  so  eatitled  Is  Incapable  of 
administering  on  said  estate.  That  she  U 
a  creditor  of  said  estate,  and  a  legatee  un- 
der the  last  will  and  testament  of  Joshua 
Boyd,  deceased,  and,  as  such,  is  entitled 
to  administer  on  said  estate  in  preference 
to  said  William  Boyd.  In  reply  to  this,  Is 
an  answer  in  the  shape  of  an  afiSdavlt  sign- 
ed by  persons  claiming  to  I>e  the  children 
of  John  L.  Boyd,  and  denying  the  part  of 
said  petition  in  which  Mary  H.  Cloud  claims 
to  be  a  creditor,  but  admitting  that  there 
are  cases  pending  in  court  in  which  the 
said  Mary  H.  Clond  Is  plaintiff  for  the 
recovery  of  alleged  claims  against  said  es- 
tate, but  setting  up  other  facts  in  relation 
to  the  mattet.  The  order  of  the  register 
states  that  a  decree  Is  made  after  a  full 
hearing  on  both  sides. 

"The  Constitution  of  Delaware  (section  22 
of  article  6)  provides  that  the  register  of 
wills  of  the  several  counties  shall  respective- 
ly hold  the  registers'  court  in  each  county 
upon  the  litigation  of  the  cause,  and  the 
depositions  of  the  witnesses  examined  shall 
be  taken  at  large  in  writing,  and  made  a 
part  of  the  proceedings  in  the  cause.  The 
record  in  this  appeal  does  not  contain  deposi- 
tions of  the  witnesses  or  show  any  evidence 
in  the  said  cause.  The  only  thing  that  the 
record  presents  to  the  court  is  what  in  ef- 
fect constitutes  the  pleadings  in  the  said 
cause.  It  Is  submitted  that  appeals  from 
the  decision  of  the  register  are  not  new 
trials,  but  like. appeals  from  the  orphans' 
court,  or  an  examination  of  the  decision 
below  on  precisely  the  same  facts  as  were 
presented  to  that  court  This  ruling  in  re- 
lation to  appeals  from  the  orphans'  court 
is  to  be  found  In  Crawford  v.  Short,  1  Har. 
855,  860.    In  the  same  case  the  court  hoMm 
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that  appeals  from  the  orphans'  court  cannot 
be  heard  without  a  statement  of  the  points 
decided,  and  that  It  Is  the  right  of  the 
party  appealing  to  apply  for  such  a  state- 
ment unless  the  record  shows  the  points 
ao  decided. 

"It  Is  submitted  that  the  record  In  this 
case  does  not  show  the  points  decided.  The 
allegation  in  the  petition  for  removal  of 
William  Boyd  states  that  he  is  not  one  of 
the  persons  entitled  to  the  residue  of  the 
personal  estate,  and  that  the  person  who 
is  ao  entitled  is  incapable  of  administering. 
This,  under  the  statute  on  page  670  of  the 
Revised  Code  of  1893,  c.  89,  i  9,  makes  the 
next  class  of  persons  entitled  to  administra- 
tion the  creditors,  and  the  petitioner  claims 
to  be  such  creditor.  The  statute  also  provides 
that  in  case  of  administration  with  the  will 
annexed  as  in  this  case,  a  legatee  shall  be 
preferred  to  creditors.  The  petition  states 
that  the  petitioner  Is  also  a  legatee,  and 
the  record  as  sent  up  discloses  this  fact 
The  only  claim  which  William  Boyd  makes 
to  a  right  to  administer  is  that  he  is  the 
trustee  of  John  L.  Boyd,  an  insane  person, 
who  is  the  heir  or  person  entitled  to  the 
residue  of  the  personal  estate  of  the  de- 
ceased. This  fact  appears  in  the  affidavit 
or  answer  filed  in  the  said  proceeding,  but 
does  not  appear  from  any  evidence  filed 
with  the  said  record.  If  William  L.  Boyd 
is  such  trustee  of  his  father,  it  is  submit- 
ted that  a  trustee  of  an  insane  person  ap- 
Itointed  by  tlie  Chancellor  has  charge  of 
such  Insane  person  and  the  management 
of  liis  property;  that  such  trustee  has  no 
title  to  the  property  of  his  ward,  and  can 
neither  sell  nor  dispose  of  the  same  without 
authority  from  the  Chancellor;  that  such 
trustee  is  merely  an  officer  of  the  Court 
of  Chancery  acting  under  the  Chancellor's 
authority  for  the  care  of  the  person  and 
property  of  his  ward.  That  the  letters 
granted  to  William  Boyd  were  granted  to 
him  in  his  individual  capacity,  and  not  as 
trustee  of  John  L.  Boyd,  as  is  dlsclosM  by 
that  part  of  the  record  sent  up  In  this  case 
showing  such  appointment.  There  is  no 
prorision  in  the  statute  providing  for  the 
appointment  of  such  trustee  or  preferring 
him  in  any  way.  On  the  contrary,  the 
statute  provides  that  If  the  person  entitled 
to  the  residue  of  the  personal  estate  be  not 
capable,  then  letters  shall  be  granted  to 
the  creditors.  The  person  claiming  to  be 
entitled  In  this  case  was  John  L.  Boyd,  and 
he  was  an  insane  person.  The  appointment 
of  the  said  William  Boyd  was  therefore 
without  statutory  right  or  authority,  and 
was  contrary  to  the  preference  provided  for 
in  said  suit  Such  statute  Is  mandatory,  and 
the  appointment  of  the  said  William  Boyd 
contrary  to  Its  provisions  was  a  mistake  on 
the  part  of  the  said  register  of  wills. 

"A.  trustee  is  not  entitled  to  administer 
by  virtue  of  his  office.  Matter  of  Thomp- 
son's Estate,  33  Barb.  834;  Olenn,  Trustee, 


T.  Reld,  74  Md.  239,  24  Atl.  165.  The  trustee 
of  a  lunatic  under  our  statute  is  api>ointed 
'to  take  charge  of  them  and  manage  their  es- 
tates.' Rev.  Code  1893,  p.  381,  c.  49,  {  1.  At 
the  time  of  Boyd's  appointment  the  record 
discloses  no  application  for  bis  appointment 
on  the  ground  that  he  was  trustee  of  John 
L.  Boyd.  He  appears  to  have  been  appoint- 
ed as  any  other  stranger.  There  were  no 
notices  or  citations  to  others  interested. 
There  appears  no  renunciation  of  persons 
entitled  to  preference.  The  appointment  was 
therefore  void  and  the  register  had  a  right 
to  revoke  letters.  1  Am.  Law  of  Ad  {  243. 
That  the  said  register  of  wills  had  the 
right  to  remove  William  Boyd  from  the  office 
of  administrator,  we  think  there  can  be  no 
doubt  If  it  be  contended  that  such  re- 
moval is  statutory,  and  that  it  is  confined  to 
the  provisions  of  section  12  of  the  statute  on 
page  670  of  the  Revised  Code  of  1893,  we 
submit  that  the  Constitution  provides  for 
a  register's  court  in  each  county  and  such 
a  court  has,  by  necessity,  the  incidental 
powers,  and  is  not  confined  to  those  prescrib- 
ed by  the  statute.  In  the  case  of  Rash  v. 
Pumel,  2  Har.  451,  it  is  held  that  the  regis- 
ter Is  a  Judge  and  the  sentence  of  his  court 
is  the  Judgment  of  a  tribunal  of  exclusive 
and  peculiar  Jurisdiction  on  the  subject- 
matter  before  him.'  The  question  is  very 
ably  discussed  in  the  case  of  Morgan  v. 
Dodge,  44  N.  H.  256,  82  Am.  Dec.  213,  which 
was  an  aj^eal  from  a  decree  of  the  probate 
court  declaring  void  the  appointment  of  an 
executrix,  and  revoking  her  letters.  On 
page  258  of  44  N.  H.  (82  Am.  Dec.  213),  the 
court  says  that  probate  courts  'exercise  many 
powers  solely  by.  virtue  of  the  provisions  of 
our  statutes,  but  they  liave  a  very  exclusive 
Jurisdiction,  not  conferred  by  statute,  but  by 
a  general  reference  to  the  existing  law  of  the 
land;  that  Is,  to  that  branch  of  the  common 
law  known  and  acted  upon  for  ages,  the  pro- 
bate or  ecclesiastical  law.'  And,  further,  it 
Is  settled  by  the  authorities  that  at  common 
law  the  grant  of  letters  testamentary  and 
of  letters  of  administration  may  be  revok- 
ed,' and  'there  are  many  cases  where  the 
courts  of  probate  may  remove  such  executors 
or  administrators  beside  those  enumerated 
in  the  statute.'  In  South  Carolina,  in 
Thompson  v.  Hucket  2  Hill,  347,  348,  the 
same  principles  are  upheld. 

"The  power  to  revoke  letters  of  admin- 
istration is  necessarily  inherent  In  the  regis- 
ter's court,  and  is  a  part  of  the  essence  of 
the  power  delegated  to  it  of  granting  ad- 
ministration. Pew  et  al.  y.  Hastings,  Ex., 
1  Barb.  Ch.  462;  Proctor  v.  Wanmaker,  1 
Barb.  Ch.  302;  Slpperly  v.  Baucns,  24  N. 
Y.  46;  In  re  Ex.  of  Verplanck,  91  N.  Y.  4.S9; 
Williams'  App.,  7  Pa.  259;  McCaffr^s  Es- 
tate, 38  Pa.  331;  Neldlg's  Estate,  183  Pa. 
402,  38  Atl.  1033." 

LORE,  C.  J.  The  court  order  that  the 
Judgment  of  the  register  of  wills  in  each 
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of  the  above-stated  cases  be  reversed.  The 
matter  Is  decided  on  the  one  point,  viz., 
whether  the  trustee  of  an  Insane  person  is 
entitled  to  administer  on  an  estate  to  which 
such  insane  person  is  entitled  to  the  residue, 
and  therefore  entitled  under  the  statute 
to  administer.  The  court  hold  that  such 
trustee  is  entitled  the  same  aa  the  insane 
person  would  be  If  capable. 

In  No.  96  the  court  rendered  the  following 
Judgment:  And  now,  to  wit,  this  31st  day 
of  October,  A.  D.  1005,  it  is  ordered  by  the 
court  that  the  order  of  the  register  of  wills 
in  and  for  Kent  county  and  state  of  Dela- 
ware, bearing  date  the  29th  day  of  June, 
A.  D.  1905,  revoking  the  letters  of  admin- 
istration granted  on  the  estate  of  Joshua 
Boyd,  deceased,  to  William  Boyd,  and  bear- 
ing date  June  the  7th,  A.  D.  1905,  and  re- 
moving the  said  William  Boyd  from  his 
ofBce  of  administrator  of  the  goods  and  chat- 
tels, rights  and  credits  of  the  said  Joshua 
Boyd,  deceased,  be  reversed,  and  that  all 
the  papers  sent  up  in  this  cause  be  remand- 
ed to  the  register  with  this  order:  that  the 
costs  of  this  appeal  be  taxed  against  Mary 
H.  Cloud,  the  respondent 

In  No.  97  the  court  rendered  the  following 
Judgment:  And  now,  to  wit,  this  Slst  day  of 
October,  A.  D.  1905,  it  Is  ordered  by  the 
court  that  the  order  of  the  register  of  wills 
in  and  for  Kent  county,  bearing  date  the  25th 
day  of  September,  A.  D.  1905,  granting  let- 
ters of  administration  c.  t  a.  upon  the  es- 
tate of  Joshua  Boyd,  late  of  East  Dover 
hundred,  unto  J.  Frank  Wilds,  be  reversed, 
and  that  all  the  papers  in  this  proceeding 
be  remanded  to  the  register  with  this  order. 


DASBY  V.   STATE  ex   r*l.   PABLOW. 

(Superior  Court  of  Delaware.    Sussex.    Oct.  11, 
1905.) 

1.  Fines— Collection— Execution. 

Appeal  from  judgment  of  a  justice  in  a 
summary  proceeding,  under  Rev.  Code  1803, 
c.  128,  i  21,  for  trespass  declared  to  be  a 
nuisance,  being  allowable  only  where  defendant 
claims  ownersnip,  execution  cannot  be  issued 
where  such  claim  is  not  made,  but  the  fine  must 
be  collected  in  accordance  with  sncb  section, 
providing  that  if  it  be  not  paid  the  justice  shall 
commit  the  offender  to  prison. 

2.  Saue-^uoombnt  of  Justiok. 

The  fine  imposed  in  a  summary  proceeding 
before  a  justice,  under  Rev.  Code  1893,  c.  12S, 
for  trespass  declared  to  be  a  nuisance,  consti- 
tutes a  judgment. 

Action  under  Rev.  Code  1803,  c.  128,  §  21, 
by  the  state,  by  complaint  of  Elijah  J.  Farlow, 
against  Elijah  Dasey.  Defendant  brings 
certiorari.    Affirmed. 

Argned  before  LORE,  C.  J.,  and  OBUBB 
and  PBNNEWII/L,  JJ. 

Charles  F.  Richards  and  Charles  S.  Rich- 
ards, for  plaintiff  in  error.  Woodbum  Mar- 
tin, for  defendant  in  error. 


The  record  of  the  Justice  was  as  follows: 
"State  of  Delaware,  Sussex  County — as.: 

"To  Any  Constable  in  Said  County — Greet- 
ing: Whereas,  Elijah  J.  Farlow,  of  Balti- 
more hundred,  Sussex  county,  state  of  Dela- 
ware, has  upon  oath  before  me,  a  Justice  of 
the  peace  of  said  county,  declared  that  on  the 
5th  day  of  July,  1904,  in  Baltimore  hundred 
aforesaid,  one  Elijah  W.  Daaey,  late  of  the 
county  and  state  aforesaid,  did  then  and 
there  willfully  enter  into,  upon,  and  trespass 
upon  the  ways,  lands,  and  premises  of  the 
said  Elijah  J.  Farlow,  situate  in  Baltimore 
hundred,  county  and  state  aforesaid,  and  was 
then  and  there  and  thereby  guilty  of  a  nui- 
sance, under  section  21,  chapter  128,  of  the 
Revised  Code,  and  that  he,  the  said  Elijah  J. 
Farlow,  has  just  cause  to  suspect  and 
does  suspect  the  said  Elijah  W.  Dasey  of 
Baltimore  hundred,  of  committing  the  said 
offense:  You  are  therefore  commanded  to 
take  the  said  Elijah  W.  Dasey  and  bring 
him  before  me,  or  some  other  justice  of  the 
peace  of  the  county,  forthwith  to  answer 
said  charge.  Witness  the  hand  and  seal  of 
the  said  justice  the  8th  day  of  July,  1904. 

"[Seal.]  William  S.  Long,  J.  P. 

"State  of  Delaware,  by  I      Action     upon     the 

complaint  of  Elijah  I  charge     of     willfully 

J.  Farlow.  ;  committing  a  nuisance 

Justice  costs 65 1  upon  the  lands  of  an- 
other,   under    section 


Const  costs. 


.08 
.50 


21,  chapter  128  of  the 
Revised  Code.  July 
8th,  affidavit  of  com- 
plainant filed,  warrant 
Issued,  and  directed  to 
James  Long,  Const, 
returnable  at  my  office  in  Frankford  forth- 
with. 

"And  now,  to  wit  this  the  9th  day  of  Jnly, 
1904,  warrant  returned  cepl  corpus,  says 
James  Long,  Const,  and  upon  arraignment 
Elijah  W.  Dasey,  the  said  defendant  says  not 
guilty,  and  after  hearing  the  proofs  and  alle- 
gations on  the  part  of  both  the  complainant 
and  the  defendant,  and  duly  considering  the 
same,  I  do  find,  adjudge,  and  decree  tlie  said 
Elijah  W.  Dasey  guilty  of  having  willfolly 
committed  the  nuisance  alleged,  and  do  fine 
him  five  dollars  and  the  costs  of  this  suit 
"William  S.  Long,  J.  P. 
"On  the  9th  day  of  July,  1904,  Elijah  W. 
Dasey  appeals,  and  John  M.  Rogers  becomes 
surety  in  the  sum  of  twenty  dollars  that  the 
said  appeal  shall  be  prosecuted  with  effect; 
also  any  judgment  which  shall  be  rendered 
against  the  said  Elijah  W.  Dasey,  or  Ids 
executors  or  administrators,  upon  said  appeal 
shall  be  satisfied.  B.  W.  Dasey. 

"J.  M.  Rogers." 
This  appeal  was  never  entered  in  the  su- 
perior court  which  justice  ascertained  from 
prothonotary  before  isstilng  executions. 

Exceptions:    "Elijah    Dasey,    the  plaintiff 
in  the  above  certiorari,  by  Charles  F.  Rich- ' 
ards  &  Son,  his  attorneys,  flies  the  following 
exceptions  why   the  judgment  of  state  of 
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Delaware,  by  complaint  of  Elijali  J.  Farlow, 
against  Elijah  Dasey,  should  now  be  set  aside 
and  vacated:  First,  for  that  the  said  Justice 
rendered  said  Judgment  without  warrant  or 
authority  of  law;  second,  for  ttiat  the  said 
record  does  not  show  or  state  the  amount  for 
which  Judgment  was  rendered;  third,  for 
that  the  Judgment  rendered  by  the  said  Jus- 
tice is  void  and  of  no  effect,  in  this:  that  he 
bad  no  Jurisdiction  or  authority  to  render 
Judgment' for  any  amount;  fourtli,  for  that 
the  execution  Issued  upon  the  said  Judgment 
was  void  and  without  authority  of  law ;  fifth, 
for  that  the  execution  Issued  by  the  said 
Justice  was  void  and  of  ho  effect  in  this:  that 
the  requirements  of  the  statute  under  which 
the  proceedings  were  Instituted  were  not  com- 
plied with ;  sixth,  that  the  said  execution  was 
and  is  void  and  of  no  effect  in  this:  that  the 
record  shows  an  appeal  had  been  taken,  and 
the  said  justice  Issued  an  execution  without 
any  certificate  that  said  appeal  had  been  dis- 
missed, or  had  not  been  duly  entered." 

THB  COURT  held  that  an  appeal  could  be 
allowed  only  when  the  party  charged  with 
committing  the  trespass  claimed  the  owner- 
ship of  the  premises:  that,  as  the  appeal 
was  Improperly  allowed,  execution  could  not 
be  issued,  but  the  fine  should  be  collected  as 
provided  by  section  21;  that  the  fine  was  a 
Judgment 

Judgment  affirmed.    Execution  set  aside. 


MOOT  V.  STATE. 

(Superior  Court  of  Delaware.    Kent.    Oct  27, 
1905.) 

SlTRDAY— I/ABOB— InrOBVATION. 

Itev.  Code  1893,  p.  953,  c.  181,  f  4,  pro- 
vides that  if  any  person  shall  perform  any 
worldly  employment,  labor,  or  business  on  the 
Sabbath  day  (works  of  necessity  and  charity 
excepted),  he  shall  be  fined  four  dollars,  etc. 
BeU,  that  an  affidavit  of  complaint  alleging 
that  defendant  did  perform  worldly  basineBs  on 
a  certain  Sabbath  day,  etc,  but  failing  to 
negative  the  exceptions  of  the  state,  was  fatally 
defective. 

Certiorari  to  review  a  conviction  of  James 
B.  Mott  before  a  Justice  of  the  peace  for  the 
allied  breaking  of  the  Sunday  law.  Judg- 
ment reversed. 

The  affidavit  of  complaint  of  William  A. 
Stokesbury  alleged  the  following:  "That  on 
the  6th  day  of  August  1905,  at  Duck  Creek 
hundred,  Kent  county,  and  state  of  Delaware, 
James  R.  Mott  did  perform  worldly  business, 
said  eth  day  of  August  1906,  being  the  Sab- 
bath day,  commonly  called  Sunday,  and  that 
be  had  cause  to  suspect  and  doth  suspect 
James  R.  Mott,  of  Duck  Creek  hundred,  of 
committing  the  said  offense,"  etc. 

The  record  of  the  Justice  stated  the  offense 
for  which  the  plaintiff  in  error  was  tried 
and  convicted,  as  follows:  "Affidavit  August 
22nd,  1905,  on  oath  of  William  A.  Stokesbury, 
that  at  Duck  Creek  hundred,  Kent  county, 
and  state  of  Delaware,  August  6th,  1905^ 


James  R.  Mott  did  perform  worldly  business, 
said  August  6th,  1905,  being  the  Sabbath 
day,  commonly  called  Sunday,"  etc. 

The  prosecution  was  Instituted  before  the 
said  Justice  under  chapter  131,  {  4,  Bev.  Code 
1883,  p.  953,  which  is  as  follows:  "Sec.  4. 
If  any  person  shall  perform  any  worldly  em- 
ployment, labor,  or  business,  on  the  Sabbath 
day  (works  of  necessity  and  charity  excepted), 
he  shall  be  fined  four  dollars,  and  on  failure 
to  pay  such  fine  and  costs,  shall  be  imprison- 
ed not  exceeding  twenty-four  hours." 

The  following  exceptions  were  filed  to  the 
record  of  the  Justice,  namely:  "(1)  That 
the'  affidavit  of  complaint  on  which  the  war- 
rant was  issued  was  not  such  as  was  required 
by  the  statute.  (2)  That  it  does  not  appear 
from  the  affidavit  of  complaint  that  the  de- 
fendant was  not  engaged  in  a  work  of  nec^- 
sity  and  charity.  (3)  That  the  affidavit  of 
complaint  does  not  allege  that  the  defendant 
was  not  engaged  in  works  of  necessity  or 
charity.  (4)  That  it  does  not  appear  from 
the  record  that  the  defendant  was  not  en- 
gaged In  works  of  necessity  and  charity.  (5) 
That  the  case  was  not  within  the  Jurisdiction 
of  the  Justice,  because  it  does  not  affirmative- 
ly appear,  both  in  the  affidavit  of  complaint 
on  which  the  Justice  acted  and  in  the  adjudi- 
cation or  conviction  itself,  that  the  defendant 
was  not  engaged  in  works  of  necessity  and 
charity." 

Attorney  General  Richards:  "After  ex- 
amining the  case  of  Socum  v.  State,  1  Houst* 
204,  which  Is  decisive  of  this  case,  and  also 
numerous  decisions  outside  of  our  own  state 
to  the  same  effect  I  feel  that  it  is  hardly 
necessary  to  take  up  the  time  of  the  court 
with  an  argument." 

Argued  before  LORE,  C.  J.,  and  GRUBB 
and  PENNBWILL,  JJ. 

Horace  O.  Eastburn,  for  plaintiff  in  error. 
Robert  H.  Richards,  Atty.  Gen.,  for  the  State. 

LORE,  O.  J.  We  reverse  the  judgment  up- 
on the  ground  that  neither  the  complaint  nor 
the  record  negatives  the  exceptions  contained 
in  tlie  statute. 

Judgment  below  reversed. 


BICABDO  et  al.  v.  NEWS  PUB.  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  29,  1905.) 

AonoN— JoiNDXB  or  Causes. 

A  declaration  which  joins  In  one  count  a 
cause  of  action  by  a  married  woman  for  the 
publication  of  a  false  and  malicious  statement 
concerning  her  separate  real  estate  with  a 
count  for  damages  to  both  husband  and  wife 
by  reason  of  a  publication  of  a  false  and  mali- 
cious statement  as  to  the  wife  personally  is  bad 
on  demurrer. 
(Syllabus  by  the  Court) 

Action  by  Abbie  L.  Rlcardo  and  Norton  C. 
Blcardo,  her  husband,  against  the  News 
Pablishing  Company.  Judgment  for  defend- 
ant m  demurrer  to  declaration. 


Digitized  by 


Google 


302 


«2  ATLANTIC  RBPORTBR. 


(N.J. 


Argued  November  term,  1004,  before  OUM- 
UESRE,  a  J.,  and  OASRISON,  OARBETSON, 
and  RBBD,  JJ. 

Peter  J.  McGlnnls,  tor  plalntlflS.  John  B. 
Hnmphreya,  tor  defendant 

6ARRETS0N,  J.  This  Is  a  demurrer  to 
a  declaration  containing  two  counts.  In  the 
first  count  It  is  alleged  that  Abble  L.  Rlcardo, 
wife  of  Norton  C.  Rlcardo,  was  the  owner  In 
fee  of  certain  real  estate  consisting  of  a  plot 
of  land  with  a  building  erected  thereon,  which 
building  was  used  for  tenement  purposes, 
and  was  divided  Into  separate  apartments 
to  be  rented  or  let  to  persons  desiring  t«4  dwell 
therein,  or  which  had  been  rented  or  let  for 
that  purpose,  which  building  was  known  as 
the  "Rlcardo  Flats";  that  the  defendant,  con- 
triving, and  wrongfully  and  maliciously  In- 
tending, to  Injure  the  plaintiff,  and  to  Induce 
those  who  had  already  rented  or  let  the  said 
building  or  apartments  not  to  continue  to 
rent  or  let  the  same,  and  not  to  pay  rent  for 
them,  and  to  Induce  those  who  desired  or 
Intended  to  rent  or  let  the  said  building  or 
apartments  not  to  do  so,  and  to  bring  said 
building  and  apartments  into  Infamy  and 
disgrace,  and  thereby  deprive  the  said  plain- 
tiff of  all  profits,  etc.,  from  said  premises, 
building  and  apartments,  "did  falsely  and 
maliciously  print  and  publish,  and  cause  to 
be  printed  and  published.  In  a  certain  daily 
newspaper  commonly  called  the  'Passaic 
Dally  News,'  owned  and  published  by  the 
defendant,  and  having  an  extensive  and  wide 
circulation,  the  false,  wicked,  malicious,  and 
defamatory  libel,  containing  false,  scandal- 
ous, and  libelous  matter  concerning  the  said 
premises,  building,  and  apartments,  and  the 
appurtenances  thereto  of  and  belonging  to 
the  plaintiff,  that  is  to  say,  in  large  headlines, 
"Here  Sanitary  Dangers  Lie,'  thereby  mean- 
ing that  in  and  throughout  the  said  premises, 
building,  and  apartments  there  existed  sani- 
tary dangers  which  exposed  to  risk  and  dan- 
ger the  lives  of  those  dwelling  in  the  building 
or  apartments  aforesaid,  and  that  a  nuisance 
existed  and  was  allowed  to  exist  therein" — 
and  going  on  to  set  out  innuendoes  the  article 
In  question.  Immediately  following  Is  a  deni- 
al of  the  truth  of  the  article,  and  then  the 
allegation  of  damages,  that  by  means  of  the 
committing  of  the  several  grievances  by 
the  defendant  divers  persons  who  were  then 
and  there  about  to  rent  or  let  or  who  had 
let  and  rented,  the  said  premises,  building  and 
apartments,  and  who  would  have  otherwise 
rented  and  occupied  the  same,  were  then  and 
there  deterred  from  so  doing,  and  from  thence 
hitherto  have  respectively  wholly  declined  to 
rent  let  or  occupy  the  same,  and  thereby  the 
said  plaintiff  was  then  and  there  hindered  and 
prevented  from  renting  or  letting  the  said 
premises,  building,  and  apartments,  or  any 
part  thereof,  and  has  thereby  lost  and  been 
deprived  of  all  the  advantages,  emoluments, 
rentals,  and  rewards  which  she  might  and 
would  have  derived  and  acquired  from  the 


letting  or  renting  thereof,  and  by  means  of 
committing  the  said  grievances  divers  per- 
sons who  bad  been  renting  or  letting  the 
premises  or  apartments,  or  a  part  thereof, 
have  declined  and  refused  to  continue  to 
rent  let  or  occupy  the  same,  whereby  the 
plaintiff  has  lost  rentals  which  she  would 
have  derived  from  the  continuing  of  the 
renting  and  letting,  and  by  means  of  the 
committing  of  the  said  grievances  the  repu- 
tation and  character  of  her  said  premises, 
building,  and  apartments  have  been  ruined 
and  injured  and  brought  into  infamy,  so  that 
divers  persons  who  were  about  to  or  had 
rented  and  let  the  said  premises  and  apart- 
ments did  believe  and  still  believe  tiiat  the 
Imputations,  assertions,  and  libelous  matters 
were  true;  and  the  count  concludes  with  the 
allegation  wherefore  the  said  plaintiffs,  Ab- 
ble L.  Rlcardo  and  Norton  0.  Rlcardo,  her 
husband,  say  they  have  been  injured  and 
sustain  damage  to  the  amount  of  $5,000. 

The  second  count  sets  forth  that  the  de- 
fendant is  a  corporation  of  New  Jersey;  that 
the  plaintiff  Abble  L.  Rlcardo,  wife  of  Nor- 
ton 0.  Rlcardo,  was  and  is  a  good,  true,  hon- 
est and  faithful  dtlzen  and  resident  of  New 
Jersey,  and  conducted  herself  as,  and  was 
always  esteemed  to  be,  a  person  of  good 
name,  fame,  and  credit;  that  the  plaintiff 
was  known  to  be  the  owner  of  the  Rlcardo 
Flats  used  for  tenement  purposes,  which  she 
had  or  Intended  or  desired  to  let  to  tenants, 
and  for  which  she  received  or  desired  to  re- 
ceive rentals,  and  that  she  was  owner,  man- 
aged and  controlled  the  same,  and  always 
kept  them  in  a  clean,  healtliful,  and  sani- 
tary condition  and  manner  and  In  orderly 
proper  and  legal  manner  and  condition;  that 
the  plaintiff  had  never  been  guilty  of  or  sus- 
pected of  being  guilty  of  offenses  and  mis- 
conduct mentioned  to  have  been  charged 
against  and  Imputed  to  the  said  plaintiff,  or 
of  any  other  offense  or  misconduct;  that  the 
defendant  owned  a  dally  newspaper  called 
the  "Passaic  Daily  News,"  published  at 
Passaic,  having  an  extensive  circulation,  and 
composed  and  published,  and  caused  to  be 
printed  and  published,  of  and  concerning  the 
plaintiff,  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  Ubel  setting  out  the 
article  at  length  with  innuendoes,  and  alleg- 
ing that  by  means  of  the  grievances  set  forth 
the  plaintiff  is  and  has  been  greatly  Injured 
in  her  name,  fame,  and  credit  and  has  been 
held  up  to  public  ridicule  and  disgrace,  and 
has  been  brought  into  public  scandal  and 
Infamy  among  her  neighbors  and  others,  so 
that  divers  of  these  neighbors  and  others 
have  suspected  and  still  do  suspect  the  plain- 
tiff to  have  been  guilty  of  the  misconduct 
and  improper  actions  published  as  afore- 
said, and  have  refused  to  have  any  transac- 
tions with  the  plaintiff,  to  the  plaintiff's 
damage  of  |6,000. 

The  first  count  In  the  declaration  aets 
forth  the  publication  of  a  false  and  mali- 
cious statement  concerning  the  separate  real 
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estate  of  the  plaintiff  Abble  L.  Rlcardo.  The 
second  count  sets  ont  tbe  publication  of  an 
aiUde  alleged  to  be  a  libel  npon  the  Bame 
plaintiff  personally.  The  plaintiff  demnrred 
to  the  first  connt  In  the  declaration  that  It 
was  Improper  to  Join  the  husband  with  the 
plaintiff  In  an  action  for  damage  to  her  sep- 
arate real  estate.  Notice  of  misjoinder  of 
the  plaintiff  was  given  as  required  by  the 
practice  act  of  1903,  Laws  1903,  p.  S44,  {  36. 

The  defendant's  first  ground  of  demurrer 
to  the  first  count  Is  that  the  husband  Is  not 
a  proper  party  to  the  action  therein  set  forth. 
In  an  action  for  damages  to  a  married 
woman  with  respect  to  her  separate  property, 
It  Is  not  proper  to  Join  her  husband  with  her 
In  the  action.  Oen.  St  p.  2014,  {  11;  Lehman 
T.  Hauk,  42  N.  J.  Law,  206.  But  this  defect 
la  one  of  form  and  not  of  substance,  and 
should  be  taken  advantage  of  by  motion  to 
strike  out  and  not  by  demurrer.  Van  Home 
V.  Central  R.  R.  Co.,  88  N.  J.  Law^  138.  It 
Is  also  alleged  as  a  ground  of  demurrer  to 
the  i^ole  declaration  that  It  contains  two 
s^arate  and  distinct  causes  of  action;  one 
vested  solely  in  the  plaintiff  Abble  L.  Rlcar- 
do, and  the  other  In  the  plaintiffs  Jointly. 

The  second  count  Is  for  a  tort  to  the  wife, 
and  In  this  count  the  husband  Is  properly  a 
party,  but  It  Is  Joined  to  the  first  connt,  to 
which  the  husband  Is  not  a  proper  party; 
and  80  the  declaration  contains  two  distinct 
causes  of  action;  one  vested  solely  In  the 
female  plaintiff,  and  the  other  In  the  plaln- 
tlflB  Jointly.  This  renders  the  whole  declara- 
tion bad.  Misjoinder  of  counts  will  support 
a  demurrer  to  the  whole  declaration.  Topf 
V.  WestBhore  &  Ont  Terminal  Co.,  46  N.  3. 
Law,  34. 

This  conclusion  renders  onnecessary  a  con- 
sideration of  the  other  groonds  of  demurrer 
specified. 

Thore  will  be  Judgment  for  the  defendant 
on  demurrer. 


MEACHEM   V.  COMMON  COUNCIL  OF 
CITY  OF  NEW  BRUNSWICK. 

(Supreme  Court  of  New  Jersey.    Nov.  22,  1905.) 

L  MUNlOrPAL  COBPOBATIONS— COKMOH  COUH- 
CIL— QUAUFICATION  Or  MEMBEBS. 

The  common  council  of  the  city  of  New 
Brunswick,  in  declaring  vacant  a  seat  of  one  of 
its  members  under  the  provision  of  the  charter 
tbat  tbi  common  council  shall  be  the  sole  Judge 
of  election,  return,  and  qualification  of  its 
own  members,  is  subject  to  the  supervisory 
jarisdiction  of  this  court 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Coit  Dig.  Municipal  Corporations,  {  190.] 
2.  Same— BviDiNCE. 

The  proceedings   set   aside;    it   appearing 
that  the  action  of  the  common  council  was  not 
justified  by  any  evidence  whatever. 
(Syllabus  by  the  Court) 

Certiorari  by  Thomas  Meacbem  to  review 
the  action  of  the  common  council  of  the  dty 
of  New  Bmnswlck  In  setting  aside  an  elec- 


tion for  membership  therein.    Proceeding  set 
aside. 

Argued  June  term,  190S,  before  GARRI- 
SON and  OARRETSON,  JJ. 

Robert  Adraln,  for  prosecutor.  Theodore 
B.  Booraem,  for  defendant 

OARRETSON,  J.  This  writ  brings  up  the 
proceedings  of  the  common  council  of  the  city 
of  New  Brunswick  as  to  the  Investigation  of 
the  right  of  the  prosecutor  to  a  seat  in  that 
body,  and  the  action  of  the  common  council 
declaring  that  seat  vacant 

At  the  meeting  of  January  2,  1905,  a  pro- 
test dated  on  that  day,  signed  by  one  Lewis 
A.  Board,  who  seems  to  have  been  the  oppos- 
ing candidate  at  the  election,  was  presented 
against  the  seating  of  the  prosecutor  as  a 
member,  for  the  reason  that  he  had  not  been 
duly  elected.  It  further  sets  forth  that  on 
November  8,  1904  (election  day),  when  It  was 
claimed  that  said  Meachem  was  elected  for 
the  Sixth  Ward,  no  election  was  in  fact  held 
In  the  First  election  district  of  that  ward,  and 
the  majority  of  24  votes  fonnd  by  the  county 
canvassers  to  have  been  received  at  said 
election  by  Meachem  over  the  petitioner  was 
the  result  only  of  the  election  held  in  the 
Second  election  district  of  that  ward,  and 
represents  the  choice  of  the  voters  of  only 
about  one-half  of  said  ward;  the  votws  of 
the  First  election  district  of  that  ward  being 
prevented  from  voting  by  the  failure  to  hold 
any  election  In  said  district  The  protest 
further  sets  forth  that,  If  an  election  had 
been  duly  held  In  said  First  election  district 
on  said  day,  the  normal  majority  at  that  poll 
in  favor  of  the  RepobUcan  ticket  on  which 
the  protestant  was  a  candidate,  which  nor- 
mal majority  was  much  Increased  at  said 
election  throughout  the  dty  and  in  the  county 
generally,  would  have  more  than  overcome 
the  majority  of  said  Meachem  at  said  Sec- 
ond poll,  and  would  have  elected  the  pro- 
testant Instead  of  Meachem,  to  the  oflSce  of 
alderman.  Upon  the  protest  being  filed  a 
resolution  was  adopted  "that  this  board  in- 
vestigate and  Inquire  into  the  alleged  election 
of  said  Thomas  Meachem  to  the  office  of 
alderman  in  and  for  the  Sixth  Ward  and  his 
right  to  be  a  member  of  the  board,  and  de- 
termine the  same,  and  that  Monday,  the  9th 
day  of  January,  Instant  at  8  o'clock  In  the 
evening,  at  the  common  coundl  chamber.  Is 
hereby  fixed  as  the  time  and  place  when  said 
board  will  proceed  with  said  investigation 
and  inquiry  and  determination ;  and  the  said 
Thomas  Meachem  is  hereby  notified  to  at- 
tend at  said  time  and  place  and  show  cause 
why  he  shonld  not  be  excluded  from  member- 
ship In  this  board  and  his  seat  declared  va- 
cant" Upon  the  9th  of  January  the  investi- 
gation proceeded  according  to  the  return  as 
follows:  Counsel  "for  the  protestant  said 
the  Investigation  was  a  sort  of  ^udldal  in- 
quiry, and  he  would  present  his  c*se  as  If 
before  a  court  He  first  offered  In  evidence 
a  copy  of  the  county  board  of  canvassers' 
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Statement,  filed  with  the  city  clerk  and  pro- 
duced at  bis  reqnest  by  the  clerk,  vblcb 
showed  that  Thomas  Meachem  had  been  de- 
clared elected  In  the  Sixth  Ward,  and  that 
the  county  board  has  certified  that  no  votes 
were  cast  In  the  First  poll  of  the  Sixth  Ward. 
The  statements  showed  that  In  the  Second 
poll  224  votes  were  cast  for  Lewis  M.  Board 
and  248  for  Thomas  Meachem,  giving  Mea- 
chem a  majority  of  24  In  that  poll."  Pro- 
testant's counsel  "then  asked  if  William  Ras- 
tall  was  in  the  room.  Mr.  Rastall  came  for- 
ward and  was  called  as  a  witness  by  protest- 
ant's  counsel  He  was  sworn  by  the  city 
attorney  at  the  request  of  President  Groves." 
Mr.  Rastall  was  questioned  by  the  protest- 
ant's  counsel  as  follows:  "Were  you  a  mem- 
ber of  the  election  board  of  the  First  poll 
In  the  Sixth  Ward — one  of  the  clerks  at  the 
last  election?"  "I  was,"  was  the  answer. 
"Was  there  any  election  held  at  that  poll  on 
election  day,  November  8th?"  "No,  sir." 
"Were  you  there  all  that  day?"  "I  was  there 
until  2  o'clock  in  the  afternoon."  "That  is 
all,"  said  the  lawyer.  "No  questions?"  said 
Incumbent's  counsel.  Protestant's  counsel 
said  be  had  nothing  further  to  presoit  In- 
cumbent's counsel  "asked  if  he  did  not  Intend 
to  oiwn  up  the  whole  matter."  Protestant's 
counsel  said  "he  had  nothing  else,"  and  In- 
cumbent's counsel  "said  he  had  nothing  then 
to  offer."  "I  move,"  said  Alderman  Owens, 
"that  the  seat  of  Mr.  Thomas  Meachem  be 
declared  vacant"  "I  second  the  motion," 
said  Alderman  Orpen.  "The  roll  call  was  or- 
dered and  was  as  follows:  Ayes:  Blue,  Col- 
lins, Groves,  Hendricks.  Hope,  Malller,  Orpen, 
Owens — 8.  Nays:  Oliver,  Puerschner,  Za- 
ker — 8."  "The  name  of  Alderman  Meachem 
was  called,  but  he  did  not  vote.  The  presi- 
dent declared  the  motion  carried,  and  the 
seat  of  Alderman  Meachem  vacant  The 
board  then  adjourned." 

There  was  nothing  In  any  of  the  evidence 
above  adduced  that  could  satisfy  a  judicial 
mind  that  the  prosecutor  was  not  entitled 
to  his  seat  The  only  legal,  pertinent  tes- 
timony, the  return  of  the  board  of  canvassers, 
went  to  prove  his  title.  Whether  the  council 
be  regarded  as  a  board  of  canvassers  or  as  a 
quasi  judicial  tribunal,  there  was  nothing  in 
the  testimony  thus  before  It  that  would  jus- 
tify its  action.  For  the  only  canvass  of  the 
votes  that  was  made  showed  that  the  pros- 
ecutor was  elected,  and  the  only  other  fact 
adduced  was  that  no  other  votes  than  those 
canvassed  bad  been  cast  Upon  this  latter 
point  it  will  be  observed  that  there  was  no 
testimony  that  any  persons  who  desired  to 
vote  had  been  prevented  from  doing  so,  or 
that  such  persons  would  have  voted  against 
the  prosecutor,  or  that  the  number  of  those 
so  desiring  was  sufilcient  to  overcome  the 
certified  majority  of  the  prosecutor.  There 
was,  therefore,  no  evidence  that  justified  the 
council  in  its  nullification  of  the  election  of 
its  duly  certified  member,  unless  the  bare  fact 
that  no  ballots  were  returned  from  a  given 
polling  place  was  of  itself  a  legal  and  sufB- 


dent  ground  for  such  a  decision.  That  this 
is  not  so  is  conclusively  shown  by  Judge  Mc- 
Crary  In  his  Work  on  Elections  (4th  Ed.)  p. 
380,  {  622.  The  further  consideration  that  un- 
der such  a  rule  the  failure  of  a  single  voting 
machine  to  operate  would  nullify  an  entire 
election  for  state  or  county  ofiBcers  is  of 
itself  sufficient  to  make  us  pause  l>efore  giv- 
ing our  assent  to  such  a  doctrine. 

The  action  of  the  common  council  is 
claimed  to  be  justified  upon  the  ground  that, 
by  the  charter  of  the  city  of  New  Brunswick 
(P.  L.  1863,  p.  347),  It  is  provided  in  section 
26  (page  356)  "that  the  common  council  shall 
•  •  •  be  the  sole  judge  of  the  elections,  re- 
turns and  qualifications  of  its  own  members." 
The  common  council,  by  the  section  above 
quoted,  is  made  a  judge,  and  it  must  exercise 
its  judgment  and  not  its  arbitrary  will  upon 
these  matters.  And  that  judgment  is  subject 
to  the  regularly  organized  judicial  tribunals. 
The  provisions  in  the  state  and  federal  Con- 
stitutions that  each  house  of  the  l^flslative 
bodies  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  mem- 
bers stands  upon  quite  a  different  footing 
from  the  like  provision  In  the  charter  of  the 
defendant  The  federal  and  state  Legisla- 
tures are  creatures  of  the  federal  and  state 
Constitutions,  and  constitute  one  of  the  three 
branches  of  government  provided  for  by  those 
instruments,  which  also  contain  distinct  pro- 
visions against  Interference  by  each  branch 
with  the  other.  The  provision  in  the  dty 
charter  is  a  grant  by  the  Legislature  of  one 
right  and  power,  together  with  many  others, 
all  of  which  are  under  the  superintending 
jurisdiction  of  the  courts  of  law.  A  clause 
In  the  charter  of  a  municipal  corporation 
that  the  city  council  "shall  be  the  judges  of 
the  election,  return  and  qualifications  of  their 
own  members  and  of  all  other  officers  of 
the  corporation"  was  held  by  the  Supreme 
Court  of  Delaware  not  to  oust  the  Supreme 
Court  of  the  state  (invested  with  the  usual 
powers  of  the  King's  Bench)  of  its  superin- 
tending jurisdiction  over  corporations,  and  it 
was  declared  that,  if  the  council  should 
erroneously  decide  that  a  person  duly  elected 
by  the  people  to  any  office  was  not  qualified 
to  hold  it  a  mandamus  might  issue  command- 
ing them  to  admit  him  to  office.  State  v. 
Wilmington,  3  Har.  (Del.)  294;  1  Dill  on 
Mun.  Corp.  (4th  Ed.)  |  203. 

It  is  urged,  however,  that  even  if  the  ac- 
tion of  the  common  council  be  without  legal 
support  or  justification,  it  is  not  within  the 
power  of  this  court  to  review  it  upon  certio- 
rari. This  contention,  however,  loses  sight 
of  the  constitutional  and  prerogative  power 
of  the  Supreme  Court  of  this  state  to  review 
the  proceedings  of  all  special  statutory 
tribiuials,  and  ignores  the  established  doc- 
trine of  our  courts  that  the  Legislature  is 
powerless  to  take  away  or  to  abridge  such 
prerogative.  East  Orange  v.  Hussey,  70  N. 
J.  Law,  244,  67  Atl.  1086,  and  cases  there 
cited.    The   common   council,    when   sitting 
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In  Judgment  upon  the  election  of  one  of  its 
own  members,  does  so  b7  virtue  of  the  grant 
of  legislative  antbority  contained  in  its 
diarter.  It  is,  in  fine,  a  special  statutory 
tribnnal  for  that  purpose,  and  as  such  is 
snblect  to  the  supervisory  Jurisdiction  of 
tbis  court,  regardless  uf  the  language  in 
which  such  special  authority  has  been  con- 
ferred upon  it  The  remarks  of  general  text 
writers  upon  this  subject  to  the  contrary 
simply  ignore  the  provisions  of  our  (constitu- 
tion, and  disregard  our  doctrine  touching  the 
Inviolability  of  such  prerogative  powers  as 
are  perpetuated  by  it 

This  Jurisdiction  was  exercised  by  this 
court  in  the  case  of  Kendall  v.  Camden,  47 
N.  J.  Lew,  6i,  K4  Am.  Rep.  117.  This  was  a 
certiorari  to  the  city  council  of  Camden  to 
review  the  proceedings  concerning  the  trial 
for  removal  of  the  prosecutor  from  his  office 
as  councilman.  The  prosecutor  having  been 
returned  elected  in  March,  1883,  and  having 
been  sworn  in,  a  petition  and  notice  of  con- 
test was  presented,  which  was  referred  to 
a  committee  of  five,  who  investigated  and 
made  a  rqwrt  to  the  council.  This  report 
was  adopted,  and  the  prosecutor  retained 
his  seat  In  March,  1884,  the  same  contest- 
ant filed  a  notice  of  contest,  and  a  committee 
of  five  was  appointed  to  investigate  that 
claim.  This  action  was  reviewed  by  certiora- 
ri Justice  Scudder,  in  the  opinion,  cites 
the  provision  of  the  Camden  city  charter, 
which  is  Identical  with  that  in  the  New 
Brunswick  charter,  and  goes  on  to  say:  "But 
this  council,  like  all  other  special  statutory 
tribunals,  is  subject  to  the  supervisory  Juris- 
diction of  this  court  when  it  departs  from 
or  exceeds  the  express  terms  of  the  power 
given  in  the  charter.  It  was  a  mistake 
made  in  the  argument  of  counsel  when  he 
claimed  the  same  exclusive  authority  for 
a  city  council  having  a  charter  like  this  as 
that  exercised  by  Congress  or  the  Legisla- 
tures of  our  states.  They  are  co-ordinate 
branches  of  the  government  under  the  Con- 
stitution, and  cannot  be  controlled  by  the 
Judiciary  in  the  discharge  of  their  appropri- 
ate functions.  The  Constitution  has  divided 
the  powers  of  government  Into  distinct  de- 
partments, and  cautiously  provided  for  their 
independent  exercise.  It  has  expressly  for- 
bidden any  person  belonging  to  or  constitut- 
ing one  of  these  departments  from  exercis- 
ing any  of  the  powers  properly  belonging  to 
either  of  the  others,  except  as  expressly  pro- 
vided in  the  Constitution  itself.  But  mimlc- 
Ipa]  bodies  have  only  such  powers  as  are 
given  them  by  the  Legislature,  and  in  the 
exercise  of  these  have  not  the  independent 
authority  to  act  without  control  by  the  court, 
which  belongs  to  the  legislative  branch  of 
state  government.  How  far  they  will  be 
controlled  in  the  exercise  of  this  particular 
power  given  to  a  common  council  to  Judge 
of  the  election  and  qualification  of  its  mem- 
bos,  it  is  said,  depends  on  the  exact  language 
in  which  the  provision  is  couched,  viewed 
in  the  light  of  the  general  laws  of  the  state 
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on  the  subject  of  contested  elections  and 
quo  warranto.  But  whatever  may  be  the 
extent  or  limitations  of  the  authority  given, 
it  .is  the  province  of  this  court  to  see  that 
no  arbitrary  act  is  done,  under  the  guise 
of  legislative  sanction,  to  deprive  citizens  of 
their  right  of  representation,  or  to  unseat 
a  candidate  who,  by  the  proper  and  final 
tribunal,  has  been  adjudged  to  be  elected. 
There  was  no  evidence  to  Justify  the  ac- 
tion of  the  common  council,  and  the  proceed- 
ings are  set  aside,  with  costs. 


KBRANS  T.  KBRANS. 

(Court  of  Chancery  of  New  Jersey.    Oct  28, 

1905.) 

1.  EQtnTT— Bnxor  Rbview—Dwjbbb— Vaca- 
tion—Fbaud—Lkave  or  COUBT— Ukmdbbkb. 

A  bill,  indorsed  "bill  of  review,"  was  filed  to 
set  aside  a  divorce  decree  recovered  by  defendant 
It  alleged  that  defendant  falsely  represented  his 
residence  In  the  original  suit,  and  falsely  al- 
lied that  complainant  had  deserted  him,  and 
that  though  defendant  had  knowledge  of  com- 
plainant's residence  when  he  brought  the  suit 
for  divorce,  he  frandnlently  procured  the  same 
to  be  conducted  as  against  an  absent  defendant, 
whose  whereabouts  could  not  be  ascertained, 
and  chat  therefore  complainant  had  no  opportu- 
nity to  appear  and  defend,  though  she  had  a  good 
defense.  Held,  that  the  bill  was  not  an  original 
bill  to  set  aside  the  divorce  decree  for  fraud, 
but  was  a  bill  of  review,  and  was  therefore  sub- 
ject to  demurrer  for  failure  to  allege  that  it 
was  filed  by  leave  of  court 

2.  DivoKCK  —  Decree  —  Vaoatioh  —  Fraud— 
Petitioh. 

Where  complainant  alleged  that  defendant 
obtained  a  dfvorce  from  her  by  fraudulently 
and  falsely  alleging  his  residence,  that  com- 
plainant had  deserted  him,  and  that  he  had  no 
knowledge  of  her  whereabouts,  whereby  he  ac- 
quired his  decree  ex  parte,  and  that  she  bad  no 
notice  whatsoever  thereof,  she  was  entitled  to 
have  the  decree  set  aside  by  petition  In  the 
cause,  and  was  not  required  to  resort  to  a  bill 
of  review. 

3.  Same— Applicatiok  to  Pile— Discbbtion. 

On  an  application  to  file  a  petition  to  set 
aside  a  divorce  decree  for  fraud  in  the  cause 
in  which  the  decree  was  entered,  the  court  is 
entitled  to  exercise  the  same  discretion  in  grant- 
ing or  refusing  the  filing  thereof  as  on  appli- 
cations to  file  a  bill  of  review. 

Suit  by  Catherine  Kerans  against  William 
F.  Kerans.  On  demurrer  to  a  bill  of  review. 
Sustained. 

Frank  P.  McDermott  for  complainant 
Henry  W.  Rimyon,  for  defendant 

STEVENSON,  V.  0.  One  of  the  causes  of 
demurrer  specified  is  that  the  bill  which  is 
indorsed  "bill  of  review"  does  not  allege  that 
it  was  filed  with  leave  of  the  court  It  is 
conceded  by  coimsel  for  the  complainant  that 
If  the  bill  is  in  fact  a  bill  of  review,  as  the 
solicitor  for  the  complainant  evidently  thought 
it  was  when  he  filed  it  the  point  taken  is 
fatal  on  demiuxer.  Story's  Bq.  PI.  (7th  Ed) 
8  421b ;  2  Dan.  Ch.  PI.  &  Pr.  1578,  1579.  In 
order  to  avoid  the  objection  above  set  forth, 
counsel  for  complainant  endeavors  to  make  it 
appear  that  even  though  the  bill  was  intended 
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as  a  bill  of  revlmr,  and  even  tbongh  leave 
to  file  tbe  same  as  such  might  In  fact  have 
been  obtained,  an  examination  of  the  bill  it- 
self shows  that  it  Is  not  a  bill  of  that  char- 
acter, bat  Is  an  original  bill  to  Impeach  a 
decree  for  fraud  which  may  be  filed  without 
leave  from  the  court  Story's  Eq.  PI.  (7th 
Ed.)  §  426.  I  do  not  think  that  this  view  of 
the  bill  is  tenable.  It  attacks  the  decree  on 
some  grounds  which  may  properly  be  pre- 
sented to  the  court  upon  a  bill  of  review,  but 
in  my  Judgment  cannot  be  presented  to  the 
court  in  any  original  bill  filed  without  leave. 
Bills  of  review  frequently  are  based  upon,  or 
necessarily  Involves,  charges  of  perjury,  for- 
gery, and  other  fraud.  The  distinction  be- 
tween bills  of  review  alleging  fraud  from  (nrig- 
inal  bills  to  impeach  a  decree  on  account  of 
fraild,  has  not  always  been  sharply  drawn. 
Leaving  the  decrees  of  foreign  courts  out  of 
view,  the  former  class  of  bills  seems  to  Include 
the  latter.  See  discussion  of  the  nature  of  the 
fraud  necessary  to  sustain  a  bill  to  Impeach  a 
Judgment  or  decree  on  account  thereof  by  Vice 
Chancellor  Van  Fleet,  In  Drlnger  v.  Receiver 
of  Brie  Ry.  Oo.,  42  N.  J.  Bq.  578-682,  8  Aa 
Sll.  Also  opinions  of  Lords  Justices  James 
and  Baggallay,  In  Flower  v.  Lloyd,  10  Ch. 
Dlv.  pp.  333,  334;  2  Freeman  on  Judgments, 
§  489. 

In  the  present  case  there  seem  to  be  three 
charges  of  fraud  contained  in  the  bill.  Two 
of  these  charges,  which  may  be  considered 
together,  are  in  effect  that  the  defendant 
in  his  original  suit  falsely  represented  that 
he  had  been  a  resident  of  New  Jersey  for  two 
years,  when  In  fact  he  was  a  resident  of 
New  Xork,  and  that  the  defendant  also  false- 
ly alleged  that  the  complainant  bad  deserted 
him,  whereas  in  fact  the  defendant  had  de- 
serted the  complainant  by  driving  her  away 
from  their  place  of  aboda  These  charges  of 
fraud  it  must  be  conceded  are  not  distinctly 
made.  The  bill  does  not  allege  that  the  com- 
plainant was  sworn  in  the  cause,  and  falsely 
testified  to  these  things.  A  close  examination 
of  this  bill  Illustrates  the  propriety  of  the 
rule  which  requires  the  party  desiring  to  file 
a  bill  of  review  to  submit  his  case  to  the 
court  on  petition,  and  obtain  an  order  per- 
mitting the  bill  to  be  filed,  which  order  is  to 
a  large  extent  within  the  discretion  of  the 
court,  and  is  based  upon  the  finding  of  the 
court  that  a  meritorious  case  for  a  rehearing 
has  been  made  out  prima  facie.  I  shall,  how- 
ever, in  view  of  the  form  of  the  demurrer  and 
the  argument  of  counsel  for  the  defendant, 
assume  that  the  bill  sufilclently  charges  that 
the  defendant  in  his  original  suit,  his  di- 
vorce suit,  imposed  on  the  court  by  fraudu- 
lently making  it  appear  that  he  was  a  resi- 
dent in  New  Jersey  when  in  fact  he  was  a 
resident  in  New  York,  and  by  further  making 
it  appear  that  his  wife  had  deserted  him 
when  in  fact,  as  he  well  knew,  he  had  de- 
serted his  wife.  With  this  understanding  of 
the  gravamen  of  this  bill  I  think  that  it  is 
clearly  a  bill  of  review.    The  residence  of  the 


complainant  was  one  of  the  matters  presented 
by  the  defendant's  petition  for  divorce  and 
actually  tried  In  that  case.  The  question 
whether  the  complainant  had  or  had  not  de- 
serted the  defendant  was  also  an  issue — the 
main  issue — ^in  the  suit.  This  bill  in  effect 
charges  that  the  court  came  to  an  erroneous 
conclusion  upon  these  Isues  relying  upon  false 
and  fraudulent  testimony.  Whether  in  any 
case  a  party  who  has  suffered  defeat  in  a  liti- 
gation can,  without  leave  of  the  court,  file  a 
bill  to  have  the  Judgment  or  decree  of  which  be 
complains  set  aside,  on  the  ground  that  It  was 
based  upon  perjured  testimony  or  evidence 
otherwise  fraudulent,  and.  If  so.  In  what  cases 
and  under  what  llmltationB,  such  an  equitable 
action  will  lie,  are  far  broader  questions  than 
any  which  need  be  discussed  for  the  disposition 
of  this  case.  I  think  that  there  are  very  few, 
if  any,  such  cases  which  cannot  be  presented 
to  the  court  upon  a  bill  of  review,  and,  if 
they  can  be  so  presented,  then  plainly  they 
ought  to  be  so  presented,  and  ought  not  to 
be  presented  by  original  bills.  If  this  is  not 
a  sound  conclusion,  then  there  would  seem  to 
be  no  escape  from  the  evils  pointed  out  by 
Lord  Justice  James  in  Flower  v.  Lloyd,  supra. 

The  bill  also  charges  that  the  defendant 
knew  that  the  complainant  was  a  resident  of 
the  state  of  New  Jersey  when  he  brought  his 
suit  for  divorce,  and  could  readily  have  as- 
certained her  address,  and  It  Is  the  evident 
intention  of  the  framer  of  the  bill  to  make  it 
appear  that  the  defendant  fraudulently  pro- 
cured the  divorce  suit  to  be  conducted  as 
against  an  absent  defendant  whose  where- 
abouts could  not  be  ascertained,  whereby  a 
decree  was  obtained  without  giving  the  com- 
plainant a  chance  to  appear  and  defend.  Ad- 
mitting that  the  bill  sufficiently  alleges  this 
sort  of  a  fraud,  and  that  this  sort  of  a  fraud, 
being  collateral  to  the  litigation  In  which  the 
decree  complained  of  was  obtained  and  not 
being  one  of  the  matters  at  Issue  in  that  cause 
and  decided  therein,  presents  a  sufficient  basis 
for  an  original  bill  to  Impeach  the  decree  for 
fraud,  it  still  remains  that  this  ground  for 
attack  on  the  decree  Is  combined  with  these 
other  grounds  and  that  all  of  the  grounds 
may  be  presented,  investigated,  and  disposed 
of  upon  a  bill  of  review.  In  this  state  of  the 
case  the  election  of  the  complainant  to  file  a 
bill  of  review  Is  an  important  consideration. 
The  allegations  of  matters  which  properly 
may  be  considered  on  a  bill  of  review,  but 
which  cannot  be  properly  considered  on  an 
original  bill  to  impeach  a  decree  for  fraud, 
certainly  cannot  be  rejected  as  surplusage  In 
determining  the  character  of  the  bill.  Com- 
plainant by  his  bin  presents  all  these  grounds, 
and  be  frames  and  indorses  his  bill  so  as 
to  Invoke  the  Jurisdiction  of  the  court  In 
such  a  way  that  all  his  groimds  of  complaint 
may  be  considered. 

There  is  another  reason  In  my  opinion  why 
the  complainant's  bill  should  be  deemed 
strictly  a  bill  of  review.  Tlie  complainant 
had  no  notice  of  the  divorce  suit  which  the 
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defendant  brought  against  ber.  Sbe  had  no 
omrartnnlty  to  be  heard.  The  cause  was 
tried  ex  parte.  She  now  comes  forward  al- 
leging her  surprise^  her  lack  of  opportunity 
to  present  ber  case,  and  offers  proofs  that 
fraud  was  practiced  and  Injustice  done  which 
would  not  have  occurred  if  she  had  had  an 
opportunity  to  present  her  defense.  In  this 
sort  of  a  case  no  bill  of  review  Is  necessary, 
even  though  the  decree  has  been  enrolled. 
Brlnkerhoff  v.  Franklyn,  21  N.  J.  Eq.  334; 
Cawley  V.  Leonard  (1877)  28  N.  J.  Eq.  467; 
Day  T.  Allaire  (1879)  31  N.  J.  Eq.  803,  315; 
Bicbardson  v.  Richardson  (N.  J.  Cb.  1904)  68 
AtL  820.  The  last-cited  case  is  very  nearly  on 
all  fours  with  the  present  one,  although  the 
defendant  therein,  the  wife,  bad  notice  of  the 
suit  She  was,  however,  deprived  of  her 
oppcwtnnlty  to  make  her  defense  by  a  mis- 
take on  the  part  of  ber  solicitor.  An  order 
was  made  in  the  cause  upon  petition,  after 
notice  to  the  husband  who  had  obtained  the 
decree,  vacating  the  enrollment,  setting  aside 
the  decree,  and  giving  the  petitioner  time  to 
file  an  answer.  In  Claytbn  v.  Clayton,  59 
N.  J.  Eq.  310,  44  Atl.  840,  and  Watklnson  v. 
Watklnson  (N.  J.  Ch.)  58  Atl.  384,  Vice  Chan- 
cellor Pitney  deals  witb  the  general  rule  re- 
quiring a  bill  of  review  where  the  party  ag- 
grieved by  a  decree  makes  his  complaint  after 
the  enrollment  The  learned  Vice  Chancellor 
was  not  dealing  with  the  exception  to  this 
rule,  illustrated  in  the  cases  above  cited  and 
In  this  case,  where  the  decree  has  been  ob- 
tained ex  parte,  and  the  party  aggrieved  by 
It  has  had  no  opportunity  to  make  the  de- 
fense which  otherwise  he  would  have  put  In. 
In  both  of  the  last-cited  cases  the  complain- 
ant had  full  notice  of  the  suit  in  which  the 
decree  was  made  of  which  she  complained. 

Of  course,  uiwn  applications  by  petition  the 
court  can  exercise  the  same  discretion  as  up- 
on applications  to  file  a  bill  of  review,  and  in 
the  same  way  recognize  and  protect  all  new 
Interests.  Where  the  party  aggrieved  by  a 
fraudulent  or  unjust  decree  is  able  to  ob- 
tain full  relief  upon  a  petition  for  the  vaca- 
tion of  the  enrollment  and  the  opening  of  the 
decree.  It  seems  to  me  that  in  many,  If  not 
all,  cases  an  application  for  leave  to  file  a 
bill  of  review  ought  to  be  denied.  If  this 
bill  should  be  regarded  as  an  original  bill  to 
impeach  a  decree  for  fraud,  the  court  would 
lose  this  wholesome  control  over  the  case. 
In  my  opinion  the  application  by  petition  In 
the  cause  to  vacate  the  enroUpient  and  open 
the  decree  is  to  be  encouraged.  If  not  ex- 
clusively prescribed,  in  all  cases  where  such 
procedure  will  accomplish  Justice.  I  am  al- 
so of  opinion  that  the  bill  of  review  Is 
to  be  preferred  to  the  original  bill  filed  as  of 
ri^t  without  leave,  and  this  last-named 
bill  should  be  left  to  that  comparatively  small 
class  of  cases,  perhaps  not  as  yet  fully  de- 
fined. In  which  the  remedy  by  an  application 
in  the  cause  for  a  rehearing  or  a  new  trial, 
and  the  remedy  by  a  bill  of  review,  are  in- 
applicable or  Inadequate. 


It  should  be  observed  that  we  are  not  deal- 
ing witb  foreign  Judgments,  which  are  open 
to  Impeachment  on  the  ground  of  fraud  either 
by  the  complainant  or  the  defendant  in  a  suit 
In  this  court.  Foreign  judgments,  in  respect 
of  the  Jurisdiction  of  this  court  to  Impeach 
Judgments  and  decrees  on  the  ground  of 
fraud,  to  some  extent  constitute  a  class  by 
themselves.  To  compel  the  party  injured  by 
a  fraudulent  Judgment  of  a  foreign  court  to 
seek  redress  In  the  cause,  or  in  the  court  in 
which  the  Judgment  was  rendered,  would  be 
to  compel  such  defrauded  party,  although  a 
dtlzen  of  New  Jersey,  to  go  to  a  foreign  state 
for  Justice.  In  the  case  of  Judgments  and 
decrees  of  our  own  courts  the  present  jwlicy 
of  the  law  in  accordance  with  considerations 
of  simplicity,  cheapness,  and  common  sense, 
should  be,  I  think,  to  require  the  party  alleg- 
ing that  the  Judgment  or  decree  Is  tainted 
by  fraud  to  seek  his  remedy  In  the  action 
at  law  or  suit  in  equity  in  which  the  judg- 
ment or  decree  was  rendered,  when  that  rem- 
edy is  adequate,  rather  than  to  commence 
an  independent,  original,  and  expensive  suit 
in  this  court  This  policy  is  Illustrated  by 
the  withdrawal  of  the  exercise  of  jurisdic- 
tion by  this  court  on  bills  for  new  trials. 
As  fast  as  the  power  of  the  courts  of  com- 
mon law  has  been  extended,  so  as  to  permit 
those  courts  to  set  aside  Judgments  and  grant 
new  trials  on  the  ground  of  fraud,  mistake, 
or  newly  discovered  evidence,  the  exercise  of 
Jurisdiction  by  this  court  has  been  renounced 
and  curtailed.  Hayes  v.  U.  S.  Pbon.  Co. 
(1903)  65  N.  J.  Bq.  5,  65  Atl.  84 ;  Wolcott  v. 
Jackson,  52  N.  J.  Eq.  387,  28  Atl.  1045 ;  Han- 
non  V.  Maxwell,  31  N.  J.  Eq.  31& 

My  conclusion  Is  that  this  bill  must  be 
deemed  a  bill  of  review,  and  cannot  be. 
deemed  an  original  bill  filed  as  of  right  to  Im- 
peach a  decree  for  fraud.  If  the  complainant 
In  fact  has  obtained  leave  to  file  this  bill  as  a 
bill  of  review,  upon  notice  to  the  defendant 
an  amendment  may  be  made  alleging  such 
fact  If  no  leave  in  fact  has  been  obtained, 
then  upon  application  for  such  leave  the 
court  will  not  only  look  Into  the  merits  of  the 
case,  but  also  determine  whether  if  the  com- 
plainant's case  calls  for  an  investigation  by 
this  court  such  Investigation  should  be  made 
on  petition  In  the  original  cause  to  vacate 
the  enrollment  and  open  the  decree,  or  by  a 
bill  of  review. 

I  shall  advise  an  order  that  the  demurrer 
be  sustained. 


CUNNINGHAM    v.    MUTUAL   LOAN   A 

BUILDING   ASS'N   OP   OITX 

OP  PASSAia 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27,  1906.) 

Buii-oiifo  AND  Loan  Associations— Matubi- 
TT  OF  Stock. 

When  a  bailding  loan  association,  incor- 
porated under  the  act  entitled  "An  act  to  en- 
courage the  establishment  of  mutual  loan,  home- 
stead and  building  associations,"  approved  April 
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9. 1875  (Rev.  St  1875,  p.  64),  has  Issued  shares 
of  stock  in  different  series,  as  permitted  by  the 
supplement  to  that  act,  approved  March  29, 
1887  (P.  L.  1887,  p.  62),  it  may  designate  by  its 
constitntion  and  by-laws  the  manner  in  which 
such  series  shall  mature  and  determine.  If 
maturity  is  thereby  to  be  declared  by  the  direct- 
ors, the  holder  of  shares  in  a  series  thus  de- 
clared to  have  matured  ceases  to  be  a  member, 
and  becomes  a  creditor  of  the  association,  en- 
titled to  maintain  an  action  at  law  for  the.  de- 
clared value  of  the  matured  shares. 
(Syllabus  by  the  (3ourt) 

Error  to  Supreme  Court 

Action  by  Annie  Cunningham  against  the 
Mutual  Loan  &  Building  Association  of  the 
City  of  Passaic.  Judgment  for  plalntifl,  and 
defendant  brings  error.    Affirmed. 

Thomas  M.  Moore,  for  plaintUF  in  error. 
Hugh  B.  Reed,  for  defendant  in  error. 

MAOIE,  Gh.  The  judgment  brought  before 
ns  by  this  writ  of  error  was  entered  In  an 
action  brought  by  Annie  Cunningham,  the 
plaintiff  below,  against  the  Mutual  Loan  & 
Building  Association  of  the  City  of  Passaic, 
Incorporated  under  the  provisions  of  the  act 
entitled  "An  act  to  encourage  the  establisli- 
ment  of  mntual  loan,  homestead  and  building 
associations,"  approved  April  9,  1875  (Rev. 
St  1876,  p.  64),  the  defendant  below,  to  re- 
cover money  claimed  to  be  due  her  from  that 
association.  The  Chief  Justice,  before  whom 
the  Issue  was  tried,  refused  a  motion  to 
nonsuit,  and  at  the  close  of  the  evidence 
directed  a  verdict  for  the  plaintiff  below.  Ex- 
ceptions were  duly  taken  and  allowed,  and 
the  assignments  of  error  present  the  question 
of  the  propriety  of  these  rulings  of  the  trial 
Judge. 

It  is  first  contended  that  the  proofs  before 
the  court  showed  that  the  plaintiff  below 
was  not  entitled  to  maintain -an  action  at 
law  against  the  association  for  the  recovery 
of  the  money  she  claimed.  If  the  plaintiff 
below  was  a  member  of  the  association  claim- 
ing to  receive  the  amount  of  money  due  on 
matured  shares  upon  a  claim  which  required 
an  accounting  to  determine  whether  the 
shares  had  matured,  it  seems  obvious  that  her 
remedy  would  be  In  the  court  of  chancery. 
In  the  case  of  Campbell,  Receiver,  v.  Perth 
Amboy  Loan  Association,  67  N.  J.  Law,  71, 
50  Atl.  444,  a  declaration  at  law  averred  that 
by  the  constitution  of  one  such  association,  It 
was  pi'bvlded  that  each  member  should  re- 
ceive $200  for  his  share  when  the  board  of 
directors  of  the  association  should  have  as- 
certained that  the  actual  value  amounted  to 
that  sum,  and  that  on  a  certain  day,  the 
board  of  directors  did  ascertain  the  actual 
value  to  be  that  sum.  This  declaration  was 
demurred  to,  and  the  Supreme  Court  held 
that  the  averment  that  the  constitution  pro- 
vided for  an  ascertainment  of  value  by  the 
board  of  directors,  and  upon  such  ascertain- 
ment allowed  the  member  to  make  claim,  was 
opposed  to  the  provisions  of  the  act  above  re- 
ferred to,  under  which  such  associations  were 


formed,  the  first  section  of  which,  among 
other  things,  declares  the  purpose  of  the 
association  thus:  "For  the  further  purpose 
of  accumulating  a  fund  to  be  returned  to  Its 
members  who  did  not  obtain  advances,  when 
the  funds  of  such  association  shall  amount 
to  a  certain  sum  per  share,  to  be  si)ecifled  in 
the  articles."  This  was  construed  as  making 
the  maturity  of  shares  depend,  not  upon  the 
declaration  of  the  board  of  directors,  but 
upon  the  fact  of  the  fund  amounting  to  a 
specified  sum  per  share.  Whether  this  cor- 
rectly represents  the  status  of  the  shareholder 
In  what  has  been  called  by  the  text  writers 
a  "terminating  society";  that  Is,  a  society 
which  ceases  to  maintain  its  existence  when 
the  shares  of  stodt  have  attained  to  the 
value  of  the  sum  fixed  by  the  articles  of  the 
association,  need  not  be  decided.  For  the 
plaintiff  below  was  a  shareholder  of  an 
association  issuing  its  shares  In  successive 
series,  and  the  question  is  whether  such  asso- 
ciations have  not  enlarged  privil^ee  in  re- 
spect to  the  maturity  of  successive  series,  and 
whether  they  are  limited  by  the  language  of 
the  first  section  of  the  act,  which  formed 
the  basis  of  the  conclusion  of  the  Supreme 
CJourt  In  the  case  above  cited.  The  power  to 
issue  shares  of  stock  in  series  was  granted 
by  a  supplement  to  the  original  act,  approved 
March  29,  1887  (P.  L.  1887,  p.  62),  the  first 
section  of  which  is  In  these  words:  "That 
any  association  which  now  is  or  hereafter 
may  become  Incorporated  under  the  provi- 
sions of  the  act  to  which  this  is  a  further 
supplement,  may  Issue  shares  of  stock  in 
different  series,  to  mature  and  determine  In 
such  manner  as  may  l>e  designated  in  and 
by  the  constitution  and  by-laws  of  such  as- 
sociation or  any  amendment  lawfully  made 
thereto.  By  a  further  supplement,  approved 
February  14,  1888  (P.  L.  1888,  p.  36),  the 
preamble  to  which  recited  that  doubte  bad 
arisen  as  to  the  right  to  issue  new  shares  or 
series  of  shares  under  their  original  acta  of 
Incorporation,  and  that  to  remove  all  doubte 
and  authorize  the  forming  of  such  new  series, 
it  was  provided  that  such  series  as  bad  pre- 
viously been  issued,  and  series  which  might 
thereafter  be  issued,  should  be  valid  and  ef- 
fective, althougbt  they  Increased  the  number 
of  shares  of  the  association  beyond  the  limit 
fixed  in  the  certificate  of  incorporation.  By 
this  supplement  it  was  further  provided  that 
the  relative  value  of  the  shares  of  successive 
series  should  be  kept  separate  and  distinct, 
and  the  value  thereof  reported  in  an  annual 
statement  to  the  shareholders.  A  compari- 
son of  the  first  section  of  the  supplement  of 
1887  with  the  first  section  of  the  original  act, 
clearly  Indicates  a  legislative  Intent  to  make 
the  maturity  and  termination  of  series  of 
shares  depend  upon  the  scheme  designated 
in  the  constitntion  and  by-laws  of  the  as- 
sociation. 

The  constitution  of  this  association  was 
put  in  evidence.    By  section  4  of  article  2, 
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It  provided  for  a  new  series  of  sbares  to  be 
Issued  at  eacb  annual  meeting  of  the  associa- 
tion, unless  such  shareholder  should  other- 
wise determine.  Section  6,  of  the  same 
article^  provides  that  at  each  monthly  meet- 
ing of  the  board  of  directors,  the  approxi- 
mate value  of  each  share  shall  be  declared, 
for  the  convenience  of  all  concerned,  esti- 
mated upon  the  profits  actually  made.  By 
section  4  of  article  S  It  was  provided  that 
each  shareholder  should  pay  |1  per  month 
per  share  until,  by  the  payments  so  made 
and  the  profits  accumulated  thereon,  the 
said  share  should  be  declared  to  have  at- 
tained a  par  value  of  $200,  when  that  sum 
should  be  payable  In  cash  or  Its  equivalent. 
In  the  manner  set  forth  in  section  8  of  arti- 
cle 2.  Section  8  of  article  2  provides  that 
when  the  shares  in  a  particular  series  shall 
have  attained  a  par  value  of  $200  each,  one- 
half  of  the  receipts  of  the  association  should 
be  appropriated  and  set  aside  by  the  board 
of  directors,  exclusively,  for  the  refunding 
and  repayment  thereof,  and  priority  in  such 
payments  should  be  given  to  that  sharehold- 
er willing  to  allow  the  highest  premium; 
but  one-half  of  1  per  cent  a  month  should 
be  allowed  on  all  such  money  from  the  time 
such  share  is  declared  at  par,  until  the 
whole  of  such  payment  Is  made.  The  change 
of  scheme  indicated  by  the  difference  betvf een 
the  language  of  the  first  section  of  the 
original  act  and  the  first  section  of  the  sup- 
plement of  1887,  was  within  legislative  com- 
petency, and  need  not  be  vindicated  by  the 
court.  I  think,  however,  that  the  legislative 
Change  of  scheme  was  upon  the  ground  of 
material  difference  in  the  cases.  A  terminat- 
ing society,  whose  existence  ceased  with  the 
maturity  of  all  its  stock,  stood  upon  a  difCer- 
ent  footing  from  a  continuing  society,  or 
serial  company,  Issuing  series  of  stock  and 
dealing  with  the  respective  profits  arising 
from  respective  payments.  In  regard  to 
those  successively  maturing  series  of  shares, 
the  association  continued  to  maintain  Its 
corporate  existence,  and  a  reason  existed 
for  providing  how  the  maturity  of  shares 
should  be  determined.  The  legislative  scheme 
was  to  permit  that  to  be  fixed  by  the  associa- 
tion, and  if  the  association  has  fixed  a 
scheme,  the  shareholders  must  be  held  bound 
thereby.  That  this  association  had  fixed  a 
scheme,  seems  to  be  clear.  By  the  extracts 
from  the  constitution  above  referred  to,  It 
thereby  committed  to  the  boafd  of  directors 
the  power  to  declare  when  a  series  had 
reached  maturity.  When  that  declaration 
has  been  made,  a  shareholder  In  that  series 
Is  In  a  changed  relation  to  the  association. 
He  is  no  longer  a  member, '  but  has  become 
a  creditor,  to  whom  the  association  is  liable 
for  the  amount  of  his  matured  shares,  pay- 
able according  to  the  prorlslons  of  the  con- 
stitution. 

The  proofs  showed  that  the  plaintiff  be- 
low became  a  member  of  the  association  In 
taking  flvs  shares  in  the  fifth  series. 


and  that.  In  1889,  she  took  five  more  shares 
in  the  same  series;  that  she  paid  all  dues 
and  charges  on  her  10  shares  until  July  or 
August,  1897,  when  William  Malcolm,  who 
had  been  the  secretary  of  the  association 
from  the  time  she  became  a  member,  and 
who  continued  to  hold  that  office,  for  some 
time  after,  told  her  that  the  fifth  series  had 
matured;  that  the  book  in  which  her  pay- 
ments and  credits  were  entered,  -  showed 
entries  by  Malcolm,  indicating  credits  to 
bar  of  $2,007.50,  In  August,  1897;  that  the 
minutes  of  the  board  of  directors  showed 
that,  at  a  meeting  on  July  12,  1897,  a  vote 
was  had,  declaring  the  actual  value  of  the 
various  series  of  Shares  from  the  fifth  to 
the  twenty-fourth,  inclusive,  and  that  the 
value  of  the  fifth  series  was  thus  declared 
to  be  $200.75.  Under  the  provisions  of  sec- 
tion 140  of  the  practice  act  (P.  L.  1903,  p. 
676),  interrogatories  were  served  on  the  asso- 
ciation, the  defendant  below,  and  written 
answers  thereto  under  the  oath  of  Its  presi- 
dent were  served  on  the  plaintiff  below. 
They  wore  filed  and  received  in  evidence. 
The  following  are  pertinent:  "Interrogato- 
ry 1.  Upon  what  date  did  the  fifth  series  of 
stock  In  the  defendant  association  mature? 
Answer.  July  12,  1897.  •  •  •  Interroga- 
tory 18.  Has  one-half  of  the  revenue  of  the 
association  been  sufficient  since  the  maturity 
of  the  fifth  series  of  stock  to  pay  the  ma- 
turity value  of  all  the  shareholders  In  said 
series?  Answer.  The  defendant  believes 
that  it  has."  Plaintiff  below  further  testi- 
fied that  about  a  month  after  the  secretary 
had  told  her  that  the  fifth  series  had 
matured,  she  called  on  him  for  the  money 
due  on  her  shares,  and  was  asked  by  him 
to  leave  It  In  the  association,  and  was  told 
that  it  would  draw  Interest  She  demanded 
and  received  from  him  |300.  While  she  de- 
clares that  he  persuaded  her  to  leave  the 
balance,  she  also  declares  that  she  left  It 
because  she  could  not  get  It  Her  book 
shows  a  payment  of  $300  at  that  time,  and 
that  since  that  time  she  had  been  paid  in- 
terest by  the  association  on  the  sbares  left 
undrawn,  so  that  in  May,  1900,  there  was 
$1,700  yet  undrawn.  There  were  produced 
by  the  association  at  the  trial,  two  drafts, 
which  plaintiff  below  put  in  evidence.  They 
were  dated  August  11,  1897,  and  drawn  by 
the  proper  officers  of  the  association  to  the 
order  of  Annie  Cunningham,  one  for  |1,007.50, 
and  one  for  $1,000.  Each  was'  expressed  to 
be  for  "account  of  withdrawal  of  book  471," 
which  was  the  book  of  plaintiff  below.  Al- 
.  though  plaintiff  below  could  neither  read 
nor  write,  each  draft  purported  to  have  her 
signature  Indorsed  thereon.  Both  were 
stamped  paid,  but  there  was  no  claim  that 
Annie  Cunningham  received  the  money  there- 
on. 

Upon  this  evidence.  It  seems  clear  that 
the  maturity  of  these  shares  had  been  de- 
clared in  the  manner  prescribed  by  the 
scheme  of  the  constitution,  and  that  It  had 
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been  recogDlzed  by  the  association  by  its 
ofiBcers.  Thereafter  the  plaintiff  below  be- 
came a  creditor  of  the  association,  entitled 
to  receive  her  money,  provided  the  funds 
arising  from  the  appropriation  of  one-half 
of  the  receipts  of  the  association  should 
be 'Sufficient  for  her  payment  Under  such 
circumstances,  her  remedy  could  be  had  by 
an  action  at  law.  The  learned  trial  Judge 
was  Justified  In  declaring  that  she  had  be- 
come a  creditor  of  the  association.  On  the 
part  of  the  association  It  was,  however, 
further  insisted  that  it  was  erroneous  to 
direct  a  verdict  for  the  whole  amount  of  the 
claim  of  the  plaintiff  below  as  indicated 
by  her  book.  The  evidence  on  Its  part  dis- 
closed that  Malcolm,  the  secretary  of  the 
association,  had  been  a  defaulter,  and  that 
the  funds  of  the  association,  to  a  large 
amount,  had  disappeared  so  that,  In  1902, 
there  was  a  deficiency  of  $116,000.  The 
contention  Is  that  the  plaintiff  below  should 
submit  to  bear  her  share  of  the  loss  thus 
disclosed.  If  she  were  a  member  holding 
shares  in  a  nonmatured  series,  such,  un- 
doubtedly, would  be  the  case,  and  an  ac- 
counting, which  she  might  demand  in  equity 
must  recognize  her  liability  to  share  the 
losses  of  the  association.  But  such  is  not 
her  position.  From  the  declaration  of  the 
directors  in  July  1897,  or  at  least,  from  the 
period  in  August  when  her  book  disclosed 
the  maturity  of  her  shares,  she  was  not 
a  member,  but  a  creditor  of  the  association. 
It  Is  said  that  there  is  proof  that  some 
of  the  embezzlements  of  Malcolm  antedated 
the  declaration  of  the  maturity  of  the  fifth 
series,  so  that  It  would,  or  might  affect  the 
maturity  and  the  declaration  of  the  di- 
rectors. The  evidence  was  entirely  insuffi- 
cient to  disclose  any  embezzlement  prior 
to  the  date  in  question.  If  such  prior  de- 
falcation had  been  disclosed,  and  it  had 
been  proved  that  It,  In  fact,  affected  the 
fifth  series,  it  would-  not  have  disturbed  the 
conclusion  above  reached.  If  the  declara- 
tion of  the  directors,  made  within  the  scheme 
of  the  constitution,  was  erroneous  and  mis- 
taken, the  right  of  the  other  shareholders 
and  the  directors  representing  them  was 
to  have  their  declaration  reviewed  and  set 
aside.  Tbey  could  not  defeat  the  holder  of 
matured  shares  in  an  action  at  law,  except 
by  avoiding  the  declaration  which  formed 
the  foundation  of  the  shareholder's  claim. 

There  Is  ho  contention  made  that  the 
fund  out  of  which  the  shares  of  plaintiff 
below  may  be  paid,  has  not  amounted  to 
sufficient  to  serve  that  purpose  and  to  be. 
applicable  thereto.  This  appears  from  the 
answers  to  the  interrogatories  served  upon 
the  association,  and  the  proofs.  There  was 
therefore  nothing  to  submit  to  a  Jury.  The 
Chief  Justice  correctly  held  that  plaintiff 
below  was  a  creditor  of  the  association, 
entitled  to  sue  at  law,  and  he  was  Justified 
In  directing  a  verdict 

THe  Judgment  must  therefore  be  affirmed. 


WILSON  y.  TERRY  et  al. 

(Court  of  Chancery  of  New  Jersey.    Not.  2, 
1905.) 

1.  MoBTOAOES — Absolctk  Deed — Sufticienot 
or  Evidence. 

Evidence  in  a  suit  to  have  a  deed  from  a 
husband  to  his  wife,  through  a  third  person, 
declared  a  mortgage,  held  Insufficient  to  author- 
ize finding  for  complainant,  in  view  of  the  rule 
that  complainant's  proof  must  be  clear  and  con- 
vincing, and  the  rule  that  a  conveyance  from 
husband  to  wife,  so  far  as  not  based  on  con- 
sideration, is  presumed  to  be  intended  as  a  gift. 

2.  Witnesses  —  Competknot  —  Tbansacitox 
WITH  Decedent. 

Where  complainant,  in  an  action  to  have 
his  deed  to  decedent  declared  a  mortgage  and 
for  an  accounting,  in  which  action  be  is  also 
a  party  as  administrator  of  decedent,  is  called 
generally  as  a  witness,  bis  testimony  of  transac- 
tions with  decedent  to  show  the  deed  was  a 
mortgage  is  in  his  own  behalf,  and  not  in  his 
behalf  as  administrator,  and  so  is  inadmissible 
under  Evidence  Act  (P.  L.  1900,  p.  363)  {  4. 

3.  EvniENCB — ^Admission — EIitect. 

Evidence  of  statements  of  the  grantee  in 
a  deed,  made  after  its  execution,  in  the  nature 
of  admissions  tiiat  it  was  intended  as  a  mort- 
gage, to  overcome,  after  her  death,  the  effect  of 
the  previous  conduct  of  the  parties  and  the 
written  admissions  of  the  grantee,  most  be  very 
clear  and  convincing. 

Suit  by  Frederick  F.  Wilson  against 
Georgiana  B.  Terry  and  others.  Heard  on 
bill,  amended  bill,  answer,  replication,  and 
proofs.    Decree  for  defendants. 

Frank  Durand  and  David  Harvey,  Jr.,  for 
complainant  James  D.  Carton  and  Gilbert 
Collins,  for  defendants. 

EMERY,  V.  C.  The  complainant's  bill  is 
filed  by  him  In  his  Individual  capacity  and 
as  administrator  of  his  deceased  wife  against 
the  two  defendants,  Mrs.  Terry  and  Mrs. 
Smith,  the  sisters  and  heirs  at  law  of  his 
wife.  The  general  object  of  the  bill  Is  to 
have  the  absolute  deed  under  which  the 
wife  at  her  death  held  the  title  to  a  hotel 
property  at  Asbury  Park,  called  the  "Laurel 
House,"  declared  to  be  only  a  mortgage  given 
to  secure  the  wife  for  the  advances  made,  or 
liabilities  assumed,  by  her  in  the  payment 
of  debts  incurred  by  her  husband,  In  the  pur- 
chase and  improvement  of  the  property. 
The  money  for  the  payment  of  these  debts 
of  the  husband,  amounting  to  about  $6,000, 
was  procured  from  the  Long  Branch  Bank- 
ing Company,  upon  the  Individual  note  of 
the  wife  for  that  amount,  on  the  transfer  of 
the  property  to  her  by  the  husband,  and  It 
is  claimed  by  the  bill  that  the  object  of  the 
conveyance  to  the  wife  was  to  secure  her 
for  the  liability  assumed  on  the  note,  and 
that  the  note  was  subsequently  paid  out 
of  the  rents  of  the  property.  The  entire 
indebtedness  is  alleged  to  be  paid,  and  a  de- 
cree is  asked  declaring  and  directing  a  con- 
veyance from  the  heirs  to  the  complainant. 
The  bill  was  originally  filed  by  the  complain- 
ant alone:  but,  being  in  effect  also  a  bill 
to   redeem.    Including    an   account    of   the 
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imoimt  dae  on  the  mortgage,  the  adminla- 
trator  of  the  alleged  mortgagee  was  thought 
to  be  a  necessary  party,  and  at  the  bearing 
the  bill  was  amended  by  consent  making 
complainant  a  party  In  that  capacity.  No 
claim,  however.  Is  made  for  rents  received 
beyond  the  payment  of  the  mortgage,  and 
it  Is  alleged  by  the  bill  that  complainant, 
as  well  as  his  wife,  bad  control  of  the  rents 
after  the  execution  of  the  deed.  The  circum- 
stances under  which  the  deed  to  the  wife 
was  executed  were  as  follows; 

The  complainant  in  July  or  August,  1883, 
agreed  to  purchase  of  Bev.  Oeorge  Clarke  the 
land  In  question,  wtaldi  was  then  unimprov- 
ed, for  $8,000,  and  paid  $200  on  account  of 
the  purchase  money.  In  the  fall  of  1883 
complainant,  before  securing  title,  commen- 
ced the  erection  of  a  large  hotel  building  on 
the  premises,  wblcb  was  ready  for  renting 
by  May,  1884,  and  was  then  rented  to  a 
Mrs.  Pemberton  for  three  years  at  $1,600  a 
year,  besides  $225  per  year  for  the  rent  of 
two  stores  in  the  building,  altogether  $1,825, 
all  of  which  was  paid  to  complainant  be- 
fore the  delivery  of  the  deed  In  December 
following.  Complainant  had  not  sufficient 
means  to  pay  for  the  building  erected,  but 
had  from  his  own  proiterty  made  payments 
on  account  to  the  extent,  as  he  claims,  of 
about  $4,000,  Including  the  amounts  received 
from  rent  One  thousand  seven  hundred 
dollars  was  paid  to  the  mason,  of  which 
$1,300  was  paid  by  conveying  to  the  mason 
a  property  owned  by  complainant  and  taken 
at  that  value,  and  complainant  claims  to 
have  paid  besides  about  $ti00  to  Martin,  a 
carpenter,  on  account  of  his  bill,  between 
$200  and  $300  to  the  painter,  and  other  pay- 
ments to  the  slater  and  men  working  on  the 
building,  the  amounts  of  which  are  not  spec- 
ified. He  also  paid  Barber,  Towner  &  Field- 
er about  $2,000  on  account  of  their  blU  of 
^000,  borrowing  for  this  purpose  the  note 
of  a  Mrs.  Harrison,  which  was  Indorsed 
•over  by  him  to  this  firm.  There  Is  no  suffi- 
cient reason  to  doubt  that  the  complainant 
before  the  passing  of  the  title,  about  Decem- 
ber IB,  1884,  had  expended  j^om  his  own 
funds  (including  the  rents  of  the  property) 
about  $5,000  (including  the  $2,000  note)  to- 
wards the  purchase  and  Improvement  of  the 
property.  There  still  remained  debts  to  the 
amount  of  about  $6,000,  and  complainant's 
means,  as  well  as  his  credit,  were  exhaust- 
ed. Complainant  bad  previously  arranged 
for  a  loan  of  $9,000  on  the  property  from  the 
executors  of  a  Robert  Patterson,  but  beyond 
this  does  not  seem  to  have  been  able  to  bor- 
row from  outsiders  money  on  the  property. 
Mrs.  Wilson  bad  considerable  property  in 
land  and  securities,  but  bad  not  in  cash  suf- 
Bcient  means  to  pay  the  balance  due  on  the 
property.  The  builders  were  pressing  for 
payment,  and  threatening  suits  and  liens, 
and  at  least  one  suit  was  commenced  against 
Wilson,  on  wblcb  Judgment  was  obtained. 


In  this  situation  Wilson  applied  to  his  wife, 
who  agreed  to  take  over  the  property  and 
pay  the  outstanding  debts.  The  arrange- 
ment by  which  this  agreement  was  carried 
out  was  as  follows: 

On  December  15,  1884,  Mr.  Clarke,  the 
vendor,  together  with  Mr.  and  Mrs.  Wilson, 
Mr.  David  Harvey,  Jr.,  counsel  for  Mr.  Wil- 
son, and  Mr.  Hawkins,  counsel  representing 
building  creditors,  and  Mr.  Johnson,  the 
cashier  of  the  Long  Branch  Banking  Com- 
pany, met  at  Freehold.  Mr.  Clarke  de- 
livered his  deed  for  the  property,  made  out 
to  the  complainant,  dated  October  21,  1884, 
and  acknowledged  November  28,  1884,  by 
Mr.  Clarke  and  his  wife,  before  .an  officer 
of  Westchester  county,  N.  T.,  where  they 
then  resided.  Complainant  executed  and  de- 
livered to  Clarke  his  own  bond  (bearing  the 
same  date  as  the  deed)  for  $8,000,  the  en- 
tire purchase  money,  payable  in  three  years, 
which  was  secured  by  a  mortgage  on  the 
premises  executed  by  Mr.  and  Mrs.  Wilson 
to  OUrke,  dated  October  21,  1884,  but  ac- 
knowledged on  December  15,  1884.  Wilson 
delivered,  also,  his  bond  for  $1,000  to  the 
executors  of  Bobert  Patterson,  also  pay- 
able three  years  after  its  date,  and  Mr.  and 
Mrs.  Wilson  also  executed  a  mortgage  on  the 
property  to  secure  this  bond.  The  bond  and 
mortgage  were  both  dated  October  21,  1884. 
but  this  mortgage  was  executed  and  acknowl- 
edged. December  16,  1884,  the  first  day  of 
the  meeting  at  Freehold,  but  because  of  the 
omission  ■  to  have  che<^  certified  the  de- 
liveries were  not  made  on  that  day.  On 
the  following  day  the  Patterson  executors 
paid  to  Clarke  $8,072  (being  the  principal 
sum,  with  Interest  from  the  date  of  the 
mortgage),  taking  an  assignment  of  his  mort- 
ga^re,  and  the  $1,000  loaned  on  the  mortgage 
was,  according  to  Mr.  Harvey,  p^id  to  the 
complainant,  but  was  probably  used  to  pay 
the  expenses  of  obtaining  the  loan  and  the 
Interest  due  Mr.  Clarke.  On  the  16tta  of  De- 
cember Wilson  and  his  wife  executed  to 
Edward  M.  Fielder  a  general  warranty  deed 
for  the  premises,  subject  only  to  the  $9,000 
mortgages,  for  the  nominal  consideration 
of  $1.  This  deed  to  Fielder  was  made  (or 
the  purpose  of  conveying  the  title  to  Mrs. 
Wilson,  and  Fielder  did  not  assume  the 
payment  of  the  mortgages.  The  deed  from 
Fielder  and  his  wife,  drawn  and  dated  on 
the  16th  of  December,  was  acknowledged 
and  delivered  on  the  19th.  This  was  a  bar- 
gain and  sale  deed,  conveying  the  premises 
to  Mrs.  Wilson  for  the  nominal  consideration 
of  $1,  subject  to  the  $9,000  mortgages,  the 
payment  of  which  was  assumed  by  Mrs. 
Wilson.  Whether  Fielder  was  present  on 
the  IStb  does  not  clearly  appear,  but  his 
wife  was  not  there,  and  the  delay  of  three 
days  in  conveying  the  property  to  Mrs.  Wil- 
son was  probably  due  to  the  necessity  of 
having  her  join  in  the  deed.  On  December  15, 
1884,  and  before  the  conveyance  to  ber  of 
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the  hotel  property,  Mrs.  Wilson  and  her  hus- 
band execnted  to  the  Long  Branch  Banking 
Company  a  mortgage  uix>n  other  property  In 
Asbury  Park  belonging  to  Mrs.  Wilson  to 
secure  the  sum  of  $G,000.  This  sum  is  de- 
clared to  be  payable  according  to  the  condi- 
tion of  a  certain  bond  in  the  penal  sum  of 
112,000,  but  the  bond  has  not  been  produced. 
This  mortgage  was  recorded  on  the  date  of 
its  execution,  and  before  any  of  the  deeds 
or  mortgages  on  the  hotel  property  were 
delivered,  and  before  the  mortgages  were 
executed.  Mrs.  Wilson  also  assigned  to  the 
bank,  as  further  security  for  the  loan,  mort- 
gages on  property  in  Cincinnati,  held  by 
her  as  her  own  property.  On  the  same  day, 
December  15,  1884,  Mrs.  Wilson  gave  her  in- 
dividual note  to  the  bank  for  $6,000,  payable 
three  months  after  date,  and  the  amount  of 
this  note,  less  the  discount  |93,  was  placed 
to  her  credit  in  the  bank  on  December  17th. 
By  checks  on  this  account,  all  dated  Decem- 
ber 16,  1884,  amounting  to  $5,809.60,  Mrs. 
Wilson  paid  all  the  bills  outstanding  against 
the  property.  This  included  $180  Insurance 
and  $82.60  taxes  on  the  property.  The  $1,000 
received  from  the  Patterson  executors  was 
probably  taken  for  the  payment  of  the  com- 
mission and  expenses  of  the  loan,  about  $400, 
Mr.  Wilson  says,  and  the  interest  due  to  Mr. 
Clarke.  A  memorandum  in  Mrs.  Wilson's 
diary,  under  date  of  December  16tb,  states 
that  Clarke  received  $8,478.63.  On  this,  trans- 
fer of  title  no  evidence  of  debt  from  Mr.  Wil- 
son to  his  wife  was  given,  nor  was  any 
written  agreement  or  other  paper  executed 
either  at  the  time  or  afterwards  to  further 
explain  or  qualify  the  transaction  as  between 
Mr.  and  Mrs.  Wilson,  nor  does  Mrs.  Wilson 
seem  to  have  been  specially  represented  by 
counsel.  The  value  of  the  property  at  the 
time  of  the  transfer  has  been  estimated 
at  from  $16,000  to  $20,000.  None  of  the  de- 
foidants'  witnesses  fix  the  value  at  less  than 
$15,000  in  1884,  which  figure  is  also  fixed  by 
one  of  the  complainant's  witnesses.  The 
estimates  of  value,  given  after  this  length 
of  time  and  only  from  general  knowledge 
and  recollection  of  the  values  of  property  at 
that  time,  are,  of  course,  to  be  considered 
with  some  caution.  Complainant  and  Mr. 
Clarke,  estimating  the  values  rather  from 
the  basis  of  the  cost  of  the  land  and -build- 
ings, fix,  respectively,  about  $19,000  and 
$20,000  as  the  value,  in  which  latter  estimate 
Mr.  Wlnaor,  another  witness  for  complain- 
ant, concurs.  He  was  in  1884  secretary  of  a 
building  loan  association,  which  made  loans 
In  Asbury  Park,  and  also  owns  property  in 
the  neighborhood  and  has  bought  and  sold 
property  in  that  locality.  The  property  was 
in  a  good  location,  and  a  fair  value  at  the 
time,  had  the  question  been  one  between 
seller  and  purchaser  dealing  at  arms  length, 
would  probably  not  have  been  as  low  as 
$15,000;  neither,  on  the  other  band,  as  be- 
tween borrower  and  lender,  dealing  on  the  I 


same  basis,  would  a  sum  as  large  as  $15,000 
have  been  loaned  on  the  property.  Mr.  John- 
son, for  the  bank,  had  declined  to  loan  $3,5U0 
on  the  property  subject  to  the  $8,000  mortgage. 

It  is  dear,  I  think,  that  in  this  transaction, 
and  in  order  to  determine  whether  by  the 
agreement  between  the  parties  made  at  the 
time,  the  absolute  title  was  to  be  conveyed 
to  Mrs.  Wilson,  or  whether,  as  complainant 
claims,  she  took  the  title  only  to  secure  hw 
against  the  liabilities  she  assumed  on  the  note 
and  mortgages,  due  weight  must  be  given  to 
the  fact  that  the  transaction  was  betweeen 
husband  and  wife,  and  that  the  husband 
was  dealing  with  the  wife's  money  for  his 
benefit  In  relieving  him  of  obligations  he  had 
Incmred.  The  relations  then  existing  between 
husband  and  wife  were  not  only  amicable, 
but  it  appears,  also,  the  wife  was  devoting 
her  own  income  to  the  support  of  herself 
and  husband,  as  for  personal  reasons  she  did 
not  wish  him  to  continue  active  work  in  his 
profession  of  minister.  The  complainant,  Mr. 
Clarke,  the  voidor,  and  Mr.  Harvey,  the 
attorney  for  Mr.  Wilson,  are  the  only  sur- 
vivors of  the  persons  attending  the  meeting 
at  Freehold,  and  their  evidence  is  strongly 
relied  on  to  support  complainant's  claim. 
Mr.  Clarke,  whose  testimony  impressed  me 
as  entirely  truthful,  says  frankly  that  it  Is 
difficult  after  the  lapse  o(  20  years  to  recall 
the  conversation ;  but  it  was  the  general  sub- 
ject of  conversation  in  the  room  that  Mr. 
Wilson  was  to  transfer  the  property  to  bis 
wife  for  this  loan  from  the  Long  Branch 
Bank.  He  says  it  was  understood  that  af- 
ter he  conveyed  the  title  to  Mr.  Wilson  he 
conveyed  it  to  Mr.  Fielder,  and  Mr.  Fielder 
to  Mrs.  Wilson,  as  security  for  a  loan,  but 
that  he  cannot  after  this  lapse  of  time  swear 
that  It  was  stated  by  any  one  there  In  Mrs. 
Wilson's  presence  that  the  property  was  to 
be  conveyed  to  her  as  security.  His  impres- 
sion, moreover,  is  that  the  conversation  be 
speaks  of  in  relation  to  the  loan  was  between 
him  and  Mr.  Johnson,  the  cashier  of  the 
bank,  with  which  Mr.  Clarke  also  kept  his 
own  account. 

Mr.  Harvey's  account  is  somewhat  more 
definite  He  attended  as  representing  Mr. 
Wilson  In  procuring  the  loan  of  $9,000  from 
the  Patterson  estate.  He  says  that  there 
was  talk  about  an  additional  amount  of 
$G,000,  which  was  to  be  raised  to  pay  claims 
against  the  property  Incurred  by  Mr.  Wil- 
son, over  and  above  the  amount  he  was  bor- 
rowing, and  It  was  stated  that  Mrs.  Wilson 
was  to  raise  the  money  from  the  Long  Branch 
Banking  Company  on  her  securities,  and 
that  to  secure  her  Mr.  Wilson  was  to  convey 
the  Laurel  House  property.  Mr.  Harvey 
was  called  on  to  prepare  the  deeds  at  that 
time,  and  did  so.  As  he  thinks,  an  applica- 
tion had  been  made  to  the  bank  for  a  loan 
on  Wilson's  note,  Indorsed  by  his  wife,  and 
he  recalls  distinctly  the  statement  of  Mr. 
Johnson  (the  cashier  of  the  bank)  on  that 
day  that  be  could  not  loan  on  that  kind  of 
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security,  becanae  Bin.  Wilam  wu  a  married 
iroman,  and  that  be  thinks  tills  was  wbat 
suggested  tbe  conveyance  to  Mrs.  Wilson, 
so  that  she  could  become  tbe  principal.  The 
deeds  from  Wilson  to  Fielder  and  from  Field- 
er to  Mrs.  Wilson  were  prepared  at  Mr. 
Wilson's  direction,  and  Mrs.  Wilson  was 
present  the  first  day  when  the  tallc  occurred, 
but  whether  on  tbe  second  or  not  Mr.  Harrey 
is  not  sure.  On  cross-examination  he  says 
that  bis  recollection  is  that  it  tools  a  little 
pwsnaslon  to  get  Mrs.  Wilson  to  go  Into 
tbe  deal.  80  far  as  this  witness  can  now 
recall  in  detail  the  conversation  alioat  the 
deed,  between  the  parties  who  were  there, 
including  Mrs.  Wilson,  they  finally  agreed 
that  Mrs.  Wilson  was  to  execute  a  note  to 
the  bank,  and  the  amount'  of  $6,000  was 
agreed  upon,  and  the  property  was  to  be  con- 
veyed by  Mr.  Wilson  to  his  wife,  through 
Mr.  Fielder,  and  it  was  stated  that  it  was 
taken  to  make  Mrs.  Wilson  safe  for  her 
liability.  Tbe  exact  words  witness  cannot 
give,  and  he  thinks  nothing  was  said  about 
giving  Mr.  Wilson  anything  to  show  that  it 
was  for  security  only.  He  did  not  under- 
stand from  the  conversation  that  Mrs.  Wilson 
was  to  own  the  property,  but  the  impression 
be  got  was  that  she  took  title  as  security 
for  her  liability,  but  he  does  not  know  that 
word  was  used.  As  he  recalls,  when  the 
matter  first  came  up,  Mrs. '  Wilson  didn't 
care  to  have  anything  to  do  with  it  She 
was  opposed  at  first  to  giving  her  note.  She 
took  the  position  that  the  property  would 
not  secure  her,  and  he  thinks  they  persuaded 
her  that  It  would.  Mr.  Harvey  was  Mr. 
Wilson's  counsel,  and  Mrs.  Wilson  had  no 
counsel  in  tbe  transaction.  As  to  Mrs.  Wil- 
son's assuming  payment  of  the  mortgages 
for  19,000  as  part  of  the  consideration  of  the 
conveyance,  Mr.  Harvey,  who  drew  the  deed, 
soys  that  the  assumption  was  omitted  pur- 
posely from  Fielder's  deed,  because  be  wish- 
ed to  relieve  him  fsom  any  responsibility; 
that  be  does  not  recall  any  suggestion  to  him 
that  be  should  or  should  not  put  tbe  clause 
in  Mrs.  Wilson's  deed ;  that  he  did  it  of  his 
own  accord,  simply  because  she  was  the 
in^ntee,  and  it  was  bis  custom  when  making 
conveyances  from  husband  to  wife  through 
third  persons,  where  the  Intention  Is  to  vest 
the  title  in  the  wife;  that  he  followed  his 
onstom  of  drawing  papers,  and  probably 
didn't  give  any  consideration  at  all  to  its 
not  being  a  natural  thing  to  do  if  the  wife 
was  going  to  bold  tbe  deed  as  a  mortgage. 
Mr.  Wilson's  own  account  of  the  clrcum- 
Rtances  of  giving  tbe  deed  Is  substantially 
this:  That  after  arranging  for  the  $9,000 
k>an  from  tbe  Patterson  estate  be  applied 
to  Mr.  Johnson  for  a  $3,500  loan  on  his 
note,  with  a  second  mortgage  on  tbe  prop- 
erty, bat  Mr.  Johnson  did  not  think  the 
security  was  quite  sufllclent  He  .then  asked 
Mrs.  Wilson  if  she  would  not  raise  tbe 
money.  Mr.  Johnson  said.  If  Mrs.  Wilson 
world  put  up  certain  securities,  be  would 


loan  16,000.  Mrs.  Wllaon  said  she  would, 
but  she  would  like  to  be  aecnred.  "As  I 
bad  nothing  better,  I  said  to  her,  'Take  title 
to  secure  you  for  tbe  papers  you  put  up.' " 
And  this  was  agreed  upon.  This  seems  to 
be  an  account  of  a  conversation  between- 
the  witness  and  bis  wife  alone,  before  tbe 
meeting  at  Freehold,  and  complainant's  ac- 
count of  the  interview  at  E'reehold  is  con- 
fined to  a  statement  of  the  papers  which 
were  then  executed  to  carry  out  the  agree- 
ment between  him  and  his  wife.  Complain- 
ant's evidence  as  to  transaction  with  tbe 
wife  was  admitted  subject  to  objection,  and 
leave  reserved  to  move  to  strike  out  tbe 
evidence  at  the  argument  My  impression 
at  tbe  hearing  was  that  under  the  ruling 
in  Smith  V.  Burnet  (Err.  &  App.  1882)  35 
N.  J.  Bq.  314,  and  Adoue  v.  Spencer  (Brr. 
&  App.  1900)  62  N.  J.  Eq.  782,  794,  49  AU. 
10,  56  L.  B.  A.  817,  90  Am.  St  Rep.  484,  tbe 
evidence  was  inadmissible,  under  the  evi- 
dence act  (Revision  of  1900,  P.  L.  p.  363,  i  4), 
excindlng  "testimony  to  be  given  by  any 
party  to  the  action  as  to  any  transaction 
with  or  statement  by  any  testator  or  intestate 
represented  in  said  action,  unless  the  repre- 
sentative ofCers  himself  as  a  witness  on  his 
own  behalf,  and  testifies  to  any  transaction 
with  or  statement  by  his  testator  or  intes- 
tate, in  which  event  the  other  party  may  be 
a  witness  on  his  own  behalf,  as  to  all 
transactions  with  or  statements  by  such 
testator  or  Intestate,  which  are  pertinent 
to  tbe  issue."  The  administrator  being  a 
necessary  party  in  tbe  suit  the  rule  con- 
sidered by  me  in  McKlnley  v.  Cioe  (1904) 
66  N.  J.  Bq.  70,  67  AO.  1030,  to  be  settled  in 
this  court  that  the  evidence  was  admissible 
In  snlts  against  heirs  or  devisees,  to  which 
the  administrator  was  not  a 'party,  does  not 
apply. 

Counsel  for  complainant  urge  that  tbe  evi- 
dence is  admissible  as  evidence  given  by  tbe 
administrator  on  bis  own  behalf  under  tbe 
statute.  Tbe  complainant  was,  however,  call- 
ed generally  and  the  evidence  was  given  on 
his  behalf  Individually,  and  not  specially  on 
his  behalf  as  administrator.  On  a  bill  to 
have  a  deed  declared  a  mortgage  the  inter- 
est of  the  mortgagor  and  of  the  personal 
representative  Is  perhaps  the  same,  so  far 
as  it  Involves  the  conversion  of  real  estate 
into  a  personal  security,  upon  which  the 
personal  representative  ia  entitled  to  re- 
ceive the  amount  due,  but  It  is  essentially  an 
adverse  interest,  in  that  It  seeks  to  Impose 
on  tbe  personal  representative  a  contract  of 
the  testator  under  which  the  representative 
is  bound  to  account  under  tbe  mortgage. 
Regularly,  therefore,  the  representative 
would  be  a  party  defendant  In  such  suit,  not 
a  party  complainant,  and  the  fact  that  com- 
plainant is  himself  the  representative,  and 
must  therefore  be  complainant  In  that 
'character,  does  not  make  the  evidence  given 
by    complainant,    tending    to    establish    his 
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claim  against  the  personal  estate,  eTldence 
given  by  the  represeatatlTe  on  his  own  be- 
half; L  e.,  on  behalf  of  the  estate.  E2z- 
clnding  the  evidence  of  complainant  as  to 
the  drcnmstances  under  which  the  deed  was 
originally  given,  I  do  not  think  the  evidence 
of  Mr.  Clarke  and  Mr.  Harvey,  the  only  other 
witnesses  as  to  the  facts  transpiring  at  the 
time  of  execution  of  the  deed,  warrants  the 
conclusion  that  the  title  was  Intended  to 
be  conveyed  to  the  wife  by  way  of  mortgage 
only,  and  not  absolutely.  Their  evidence 
must  be  taken  in  connection  with  the  things 
actually  done,  and  their  statements  as  to 
the  wife  taking  title  go  no  further  than  to 
show  that  the  property  was  supposed  to  be 
the  wife's  security  for  the  liabilities  she  was 
personally  Incurring,  and  which  she  was 
expected  'to  pay,  and  was  able  to  pay.  This 
would  be  the  case  whether  the  title  was 
absolute  or  by  way  of  mortgage,  for  the 
wife  undoubtedly  supposed  she  was  running 
some  risk  In  raising  the  money,  and  had 
nothing  to  show  for  It  but  the  property.  The 
documents  executed  are  all  consistent  with 
the  intention,  as  between  husband  and  wife, 
that  the  title  then  taken  should  be  absolute 
in  the  wife.  Her  assumption  of  the  mort- 
gages for  $9,000  is  not  to  be  explained  in 
any  other  view,  nor  is  the  absence  of  any 
writing  or  document,  showing  either  that 
any  debt  from  the  husband  to  bis  wife  exist- 
ed or  that  the  busband  held  any  right  In  the 
property,  consistent  with  the  view  that  the 
title  was  not  absolute.  The  wife  was  act- 
ing without  counsel,  and  It  was  a  situation  In 
which  no  counsel  would  probably  have  ad- 
vised her  that  the  transaction  was  a  safe 
or  prudent  loan.  She  should,  therefore,  not 
be  deprived  of  any  right  or  advantage 
given  to  her  by  the  transfer,  unless  It  clear- 
ly appears  that  it  would,  be  inequitable  for 
her  to  retain  it.  Nor  should  she  be  deprived 
of  the  title  she  received,  except  upon  very 
clear  and  satisfactory  evidence  that  she  then 
understood  that  the  title  was  not  absolute 
In  her,  but  was  then  Intended  merely  as  a 
mortgage,  and  that  her  husband  had  the  right 
to  call  for  a  reconveyance.  The  general  rule  in 
all  cases  where  absolute  deeds  are  claimed  to 
be  mortgages  is  that  the  burden  of  proof  is 
upon  the  grantor,  and  his  proof  must  be  clear 
and  convincing,  and  the  present  case  Is  with- 
in the  application  of  the  additional  rule  or 
presumption  relating  to  conveyances  of  prop- 
erty from'  the  husband  to  the  wife,  viz.,  that 
the  conveyances,  so  far  as  they  are  not  based 
on  consideration,  are  presumed  to  be  intended 
as  gifts  of  the  husband's  property  to  the  wife. 
In  this  case  the  husband  and  wife  were 
not  bargaining  with  each  other  at  arm's 
length,  but  the  wife,  at  the  husband's  in- 
stance, was  undertaking  to  relieve  him  of 
the  liabilities  then  pressing  him  for  the 
purchase  and  improvement  of  the  property, 
apd  to  save  the  amount  he  had  already  ex* 


pended.  The  amount  which  Mrs.  Wilson  as- 
siuued  and  advanced  was  much  more  than 
would  be  advanced  as  a  mere  loan  on  the  prop- 
erty, and  was  nearly,  if  not  quite,  the  full 
value  of  it.  The  husband's  entire  property 
was  exhausted,  and  beyond  the  amounts  paid 
by  Mrs.  Wilson  he  was  liable  on  the  $2,000  note 
of  Mrs.  Harrison,  borrowed  for  his  ben^t 
and  Indorsed  over  to  Towner  for  debts  In- 
curred In  building  the  hotel.  Mrs.  Wilson 
did  not  assume  this  or  any  other  Indebted- 
ness or  obligations  beyond  the  $15,000  for 
debts  which  were  chargeable  on  the  prop- 
erty itself.  It  is  probable  that  Wilson's 
financial  situation  at  the  time  was  a  motive, 
at  least  on  his  part,  and  probably  on  the  part 
of  both  husband  and  wife,  for  having  the 
absolute  title  of  the  property  in  his  wife, 
and  for  passing  the  title  in  such  manner  as 
t*  clearly  show  a  purchase  on  her  part  for 
the  fair  value  of  the  property.  All  docu- 
ments Indicated  a  purchase,  and  none  were 
executed  which  indicated  a  loan  to  the 
husband  or  a  mortgage  of  his  Interest  in  the 
land,  and  this  view  that  Wilson's  financial 
position  and  prospects  was  one  reason  for 
making  the  transaction  an  absolute  sale  to 
the  wife,  rather  than  a  mortgage,  derives 
additional  probability  from  Wilson's  subse- 
quent conduct  Several  Judgments  were 
obtained  against  him  In  the  years  1887  and 
1883,  amounting  altogether  to  about  $1,000, 
and  in  1898  one  for  $800  was  obtained  by 
the  bank,  of  which  Mr.  Johnson  was  still  the 
cashier.  Two  of  the  Judgments  recovered 
In  1887,  amounUng  to  about  $330,  and  which 
were  recovered  against  complainant  and 
his  brother,  were  satisfied  by  defendant's 
brother  in  1901,  and  the  other  Judgments 
remained  outstanding  until  abotat  the  same 
time,  and  the  Judgment  held  by  the  bank, 
on  which  over  $1,000  was  due,  was  settled 
with  Mr.  Johnson  for  $250.  In  explaining 
Johnson's  willingness  to  make  this  settle- 
ment for  the  bank  aher  the  $6,000  note 
given  by  Mrs.  Wilson  had  long  been  paid, 
complainant  says  that  Johnson  was  a  good 
man,  that  he  offered  to  take  in  settlement 
this  $250,  which  came  out  of  property  com- 
plainant owned,  and  that  he  (complainant) 
didn't  then  claim  this  hotel  as  his  individual 
property.  But,  in  view  of  Johnson's  par- 
ticipation in  the  transaction  at  Freehold,  it 
would  seem  probable  that  no  agreement  was 
made  In  his  presence  that  the  title  to  Mrs. 
Wilson  was  taken  only  as  security  for  her 
liability  on  the  note. 

The  view  that  Wilson's  financial  condition 
received  some  consideration  at  the  time,  if 
the  transfer  may  be  fairly  Inferred  fnnn 
Wilson's  own  statement  at  the  bearing  of 
bis  evidence  Is  to  be  considered.  He  says 
that  in  1891  and  1802,  after  the  notes  and 
mortgages .  were  paid  (for  the  most  part  by 
Mrs.  Wilson's  own  money),  he  talked  to  his 
wife  about  reconveying  the  property,  and  she 
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said  "that,  aa  I  hadnt  been  able  to  keep  it 
in  the  first  place,  perhaps  It  had  better  remain 
where  it  was  at  present"  He  seems  to  hare 
acquiesced  in  this  as  long  as  Mrs.  Wilson 
ilved,  without  making  any  further  claim  on 
ber  for  the  property.  And  in  October,  1897, 
in  letters  hereafter  referred  to,  he  assures 
her  that  the  property  Is  hers,  and  the  only 
-claim  then  made  against  her  was  that  she 
bad  said  when  the  Laurel  House  was  out  of 
debt  she  would  make  him  a  monthly  allow- 
ance. This  conclusion  that  the  transfer 
papers  as  executed  con^ned  the  whole  agree- 
ment between  the  parties,  and  that  Mrs. 
Wilson  Intended  to  buy  the  property,  is 
corroborated  by  the  only  other  direct  evidence 
bearing  on  the  Intention  of  the  parties  prior 
to  the  execution  of  the  deed,  being  the  testi- 
mony of  Mr.  Smith,  the  husband  of  the  de- 
fendant Mrs.  Smith,  a  sister  of  Mrs.  Wilson. 
He  was  in  business  at  Asbury  Park,  and  for 
some  years  before  1S84  bad  been  Mrs.  Wil- 
son's agent  In  many  transactions,  collecting 
rents,  procuring  insurance,  etc.  He  says  that 
In  tbe  summer  of  1884  Mrs.  Wilson  came  to 
him  In  relation  to  the  purchase  of  the  hotel, 
and  he  ascertelned  for  her  the  amounts 
against  tbe  property,  which  were  approxi- 
mately 115,000,  including  tbe  purchase  of 
tbe  land.  After  this  ascertainment,  and  In 
the  latter  part  of  September  or  early  part  of 
October,  Mr.  and  Mrs.  Wilson,  together  with 
witness  and  his  wife,  met  at  the  office  of 
Mr.  Hawkins,  who  represented  most  of  the 
claimants.  The  question  of  Mrs.  Wilson's 
purchasing  the  property  came  up,  and  Smith's 
adrlce  was  asked  as  to  whether  it  would  be 
advisable  for  her  to  purchase  or  not,  and 
Smith  said  to  her  that  It  would  be  a  good 
purchase,  a  good  property  to  own  at  that 
price.  She  was  reluctant  to  purchase,  but 
finally  consented  to  purchase.  If,  on  further 
Investigation,  there  were  no  other  claims 
against  tbe  property,  and  said  that  she  would 
pay  them  off  and  buy  the  property  as  an  In- 
vestment When  she  consented  to  do  this, 
Wilson  said  to  his  wife:  "Frank,  that  Is  tbe 
best  bargain  yon  ever  made  in  your  Ilf&" 
After  this  interview,  and  in  October,  the  wit- 
ness, on  Mrs.  Wilson's  behalf,  went  to  see 
Mr.  Johnson  (in  whose  bank  witness  was  also 
a  depositor)  about  placing  a  loan  on  Mrs. 
Wilson's  property  in  Asbury  Park  to  secure 
a  loan  of  $6,000,  and  told  Johnson  that  Mrs. 
WUaon  wanted  to  purchase  tbe  hotel  prop- 
erty, that  she  had  not  the  money,  but  had 
mortgages  on  Cincinnati  property  which  she 
was  about  to  turn  Into  money,  and  wanted 
to  borrow  this  money  temporarily  until  she 
could  cash  the  mortj^gea.  After  going  over 
the  security  she  could  give,  Mr.  Johnson 
agreed  to  loan  the  $6,000  to  her,  taking  the 
Asbury  Pntk  property  add  the  further  se- 
curity of  the  Oindnnati  mortgages.  Smith 
reported  this  agreement  to  Mrs.  Wilson,  and 
this  was  the  plan  actually  carried  out  in  De- 
cember. The  delay  of  over  two  months  oc- 
curred because,  as  Mr.  Smith  says.  It  was 


subsequently  ascertained  that  there  was  an 
additional  charge  on  the  property,  and  this 
was  more  than  Mrs.  Wilson  wanted  to  pay, 
but  finally  she  consented  to  go  ahead  and 
pay  the  extra  amount  and  take  the  property. 
A  memorandum  made  by  Mrs.  Wilson  in  her 
diary  for  October  22,  1884,  indicates  that  the 
amount  of  her  note  was  then  to  be  $5,000, 
but  one  of  December  13,  1884,  states  that  she 
and  her  husband  went  to  Long  Branch  to  see 
about  getting  the  $6,000  mortgage.  Mrs. 
Smith  corroborates  her  husband  as  to  tbe  In- 
terview In  Mr.  Hawkins'  office,  but  her  evi- 
dence of  statements  In  the  presence  of  testa- 
trix is,  by  stipulation,  to  be  stricken  out  If 
Mr.  Wilson's  evidence  Is  not  competent,  and 
I  therefore  do  not  consider  It  Smith's  evi- 
dence, If  true,  is  very  important,  for  the 
arrangement  of  purchase  proposed  in  his 
presence  and  acquiesced  In  by  complainant 
was  tbe  one  actually  carried  out,  and  agrees 
with  .all  the  written  evidence  of  the  transac- 
tion.' 

Complainant's  counsel  suggest  that  the  ar- 
rangement for  purchase  may  have  been  sub- 
sequently changed,  but  clear  proof  of  this  Is 
necessary,  as  the  change  was  oue  against 
Mrs.  Wilson's  Interest,  rather  than  in  her 
favor,  and  the  proofs  olfered  in  relation  to 
tbe  interview  at  Freehold  are  not  sufficient  to 
establish  such  an  entire  change  In  the  origi- 
nal plan.  Wilson's  own  evidence,  if  compe- 
tent does  not  prove  or  suggest  that  there  ever 
was  any  change  In  the  plan  agreed  on  be- 
tween himself  and  bis  wife,  and.  If  his  evi- 
dence is  considered,  it  must  be  noted  that  he 
did  not  contradict  this  evidence  of  Smith  and 
his  wife  as  to  the  Interview  in  Mr.  Hawkins' 
office  and  his  declaration  to  bis  wife  that  this 
was  the  best  bargain  she  had  ever  made.  In 
support  of  the  contention  that  this  plan  of 
purchase,  if  originally  made,  was  afterwards 
changed.  It  is  urged  that  the  execution  of 
the  deed  from  Clarke  to  Wilson,  and  the 
subsequent  transfer  to  Mrs.  Wilson,  show 
that  Wilson,  and  not  Mrs.  Wilson,  was  to 
purchase.  But  a  more  probable  reason  for 
the  transaction  in  this  form  is  that  Clarke, 
tbe  vendor,  having  agreed  to  sell  to  Wilson, 
had  the  deed,  signed  by  himself  and  wife, 
made  out  to  Wilson  in  October  and  acknowl- 
edged in  ?Covember  In  New  York  state,  where 
Clarke  resided,  and  on  his  attending  in  Decemr 
ber  without  his  wife  it  was  necessary,  in  order 
to  avoid  delay,  that  the  sale  should  be  carried 
out  in  the  form  actually  adopted  by  a  deed 
to  Wilson  and  then  through  an  intermediary 
to  Mrs.  Wilson.  Looking  alone  at  tbe  whole 
evidence  relating  to  the  circumstances  up  to 
the  time  of  the  execution  of  the  deed,  I  find 
that  this  evidence  is  not  sufficient  to  estab- 
lish that  the  deed  was  not  an  absolute  deed, 
but  a  mortgage.  And  the  further  question 
is  whether  the  evidence  relating  to  the  action, 
conduct,  or  declarations  of  the  parties,  and 
especially  of  Mrs.  Wilson,  subsequent  to  the 
deed,  either  alone  or  taken  in  connection  with 
the  other  evidence  In  the  case,  U  sufficient 
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to  eBtabllsb  that  the  deed  was  originally  in- 
tended as  a  mortgage.  The  Intention  of  the 
parties  at  the  time  of  the  execution  is  the 
vital  question,  and  the  evidence  of  aubse- 
qnent  transactiona  is  generally  important 
only  as  authorizing  inferences  in  relation  to 
the  Intention  at  the  time.  Frlnk  v.  Adams, 
36  N.  J.  Eq.  485  (Van  Fleet,  V.  C;  1883), 
aflarmed  on  appeal  88  N.  J.  Bq.  287.  Bift,  in 
relation  to  their  subsequent  conduct,  the  re- 
lation of  the  parties  has  also  an  important 
bearing;  for,  even  if  the  original  transac- 
tion was  only  for  securing  the  wife's  obliga- 
tion on  the  note,  as  the  bill  alleges,  the  sub- 
sequent Investment  In  the  property  of  the 
wife's  money,  with  the  consent  and  acqui- 
escence of  the  husband,  while  the  title  stood 
in  her  name,  might,  under  the  usual  presump- 
tion as  to  husband  and  wife,  be  considered 
as  indicating  a  gift  on  the  husband's  part  of 
his  entire  interest  in  the  property. 

The  evidence  relating  to  the  dealings  of 
the  parties,  Mr.  and  Mrs.  Wilson,  with  the 
hotel  property  subsequent  to  the  delivery  of 
the  deed,  including  the  evidence  oCTered  as 
to  their  declarations  in  regard  to  it,  is  sub- 
stantially as  follows:  At  the  time  of  the 
transfer  of  title  the  hotel  was  under  lease 
to  a  Mrs.  Pemberton,  for  a  term  expiring  in 
1887,  at  an  annual  rental  of  |1,600,  payable 
March  1st,  June  1st,  and  August  Ist,  as  ap- 
pears by  an  entry  in  Mrs.  Wilson's  diary 
under  date  of  December  16,  1884.  This  ten- 
ant continued  the  occupation  until  the 
termination  of  her  lease;  her  payments  of 
rent,  when  made  in  cash,  being,  as  Idjr. 
Wilson  says,  by  checks  payable  to  the  order 
of  Mrs.  Wilson,  and  Indorsed  by  her  and  de- 
posited to  the  credit  of  her  bank  account  with 
the  Long  Branch  Banking  Company.  For 
the  rent  of  the  year  1885  the  tenant,  as  ap- 
pears by  Mrs.  Wilson's  entry  in  her  diary  of 
April  18,  1885,  was  allowed  on  account  of  the 
rent  of  the  year  $384.23  for  ranges  and  gas 
fixtures  put  in  the  property.  On  August  12, 
1885,  a  payment  of  $500  was  made  on  ac- 
count of  the  $6,000  note.  Mrs.  Wilson  ap- 
pears to  have  paid  the  interest  charges  on 
the  whole  amount  ($15,000)  carried  on  mort- 
gage, besides  Insurance  and  taxes.  These 
annual  charges  amounted  to  about  $1,2(X)  In 
1885.  In  1886  payments  were  also  made  on 
the  $6,000  note ;  three  payments  of  $500  each 
being  credited  on  the  dates  May  6th,  August 
4th,  and  August  20th.  Three  payments  of 
$5(X)  each  were  also  made  in  1887,  on  April 
12th,  July  7tb,  and  August  8th,  and  in  1888, 
on  April  11th,  May  8th,  and  August  8th,  leav- 
ing due  on  the  uote  $1,000,  which  was  paid 
on  May  15, 1889.  Mr.  Wilson  says  that  these 
payments  were  all  made  out  of  the  rents  of 
the  hotel  property,  except  the  last  payment 
of  $1,000,  which  was  paid  in  part  out  of  the 
rents  of  other  property  owned  by  Mrs.  Wil- 
son. As  to  some  of  the  payments,  those  of 
May  6,  1886,  the  three  payments  In  1887,  and 
the  payments  of  April  11  and  May  8,  1888, 


his  statement  as  to  the  source  of  the  money 
is  corroborated  by  the  bank  account  of  Mrs. 
Wilson,  which  shows  deposits  to  her  cr<>dlt 
on  or  shortly  after  the  dates  when  the  rent 
came  due,  and  charges  against  her  account 
for  substantially  these  amounts.  The  bank 
accounts,  however,  seem  to  have  been  the  gen- 
eral bank  accounts  of  Mrs.  Wilson,  and  the 
rents  deposited  (if  these  were  the  rents)  com- 
prised only  about  one-half  of  the  dq)08it8. 
The  deposits  for  the  year  1887,  toe  instance 
(which  is  the  only  year  for  which  complete 
accounts  have  been  piX)duced),  show  a  total 
credit  of  $2,964,  and  the  account  of  1888,  up 
to  October  4th,  of  about  $8,000.  Mrs.  Wilson 
drew  generally  against  this  account,  espe- 
cially for  the  payment  of  the  semiannual  in- 
terest due  on  the  Patterson  mortgages  ($270), 
which,  together  with  the  other  charges  on  the 
property,  including  repairs,  were  paid  from 
this  account  Mr.  Wilson's  statement,  there- 
fore, as  to  the  note  being  paid  from  the  rents 
can,  in  view  of  these  accounts,  only  to  be 
taken  to  mean  that  amounts  equivalent  to  the 
rent  were  annually  paid  on  the  note  from  the 
bank  accounts  in  which  the  rents  were  de- 
posited. These  payments  of  $1,500  yearly 
from  the  rents,  if  specially  applied  on  the 
note,  left  Mrs.  Wilson  to  make  up  from 
other  funds  the  entire  annual  charges  on  the 
property ;  and,  while  these  payments  on  the 
note  may  show  that  Mrs.  Wilson  was  de- 
sirous of  paying  off  this  liability  as  soon  aa 
possible  from  all  her  resources,  including  the 
rents  of  the  hotel,  they  do  not  show  that  the 
payments  were  so  made  from  the  rents  of  the 
hotel  as  to  justify  the  inference  that  these 
were  specially  applied  to  the  payment  of  the 
note,  in  pursuance  of  any  prior  agreement 
that  the  transfer  of  title  was  made  only  to 
secure  against  liability  on  the  note.  Mani- 
festly the  net  rents  only  (after  deducting  ail 
charges)  would  be  applicable  under  such  au 
agreement,  and  the  entire  absence  of  any- 
thing like  an  account  against  this  property 
or  against  Mr.  Wilson  for  payments  on  ac- 
count of  it,'  in  connection  with  this  confusion 
of  the  rents  and  the  note  payments  with  all 
her  other  receipts  and  payments  in  her  bank 
account,  indicates  to  my  mind  that  as  be- 
tween Mr.  and  Mrs.  Wilson  the  rents  from 
this  property  belonged  to  her  as  much  as  the 
rents  of  her  other  property.  No  bank  ac- 
counts after  1888  of  either  Mr.  or  Mrs.  Wil- 
son have  been  produced.  In  reference  to  the 
Patterson  mortgages,  it  appears  by  a  receipt 
on  the  bond  for  $8,000  that  on  October  22d, 
1889,  Mrs.  Wilson  paid  $2,500  of  the  principal 
of  this  mortgage.  On  October  21,  1890,  Mrs. 
Wilson,  as  appears  by  a  separate  receipt, 
made  another  payment  of  $2,000,  reducing  it 
to  $4,500;  the  source  of  the  money  not  ap- 
pearing. But  in  1891  Mrs.  Wilson  received 
$4,600  from  the  payment  of  a  mortgage  on 
her  Cincinnati  property,  and  this  money  was 
used,  as  Mr.  Wilson  says,  to  pay  the  balance 
due  on  the  Patterson  mortgage,  and  on  Feb- 
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ruary  6,  1891,  tlie  last  payment  of  $1,079.50 
was  made  on  this  mortgage,  and  It  was  can- 
celed of  record.  Tbe  large  payments  In  1888 
and  1890  conid  not  baTe  been  made  from  tbe 
clear  net  rents  of  tbe  botel  property,  and 
most  bare  been  made  largely  from  Mrs.  Wil- 
son's otber  resources.  No  account  as  be- 
tween Mr.  and  Mrs.  Wilson  was  ever  kept  as 
to  any  of  tbese  payments,  and  tbe  fact  tbat 
tbe  mortgages  were,  with  Mr.  Wilson's  knowl- 
edge, paid  off  mainly  by  money  not  derived 
from  tbe  property,  and  were  canceled  of  rec- 
ord, goes  very  far,  in  my  Jndgment,  to  estab- 
lisb  tbe  fact  tbat,  wbatever  may  bave  been 
tbe  original  understanding,  the  property  was 
then  considered  to  belong  absolutely  to  Mrs. 
Wilson,  and  tbat  she  did  not  hold  it  as  mort- 
gagee to  secure  merely  ber  liability  on  the 
note  or  debts  from  her  husband.  The  sub- 
sequent dealing  between  husband  and  wife, 
bearing  upon  the  title  to  tbe  property,  point 
to  tbe  same  conclusion.  In  December,  1895, 
Mrs.  Wilson  sold  for  $450  a  small  strip  of  tbe 
property,  for  which  she  received  the  consider- 
ation money;  ber  husband  joining  in  the 
deed.  Tbe  unincumbered  title  being  in  Mrs. 
Wilson  from  1891,  she  andr  her  husband  in 
June,  1898,  executed  a  mortgage  on  the  prop- 
erty for  a  loan  of  $2,500,  which  was  used  by 
Mrs.  Wilson  for  ber  own  puri>oses.  On  No- 
vember 11,  1903,  another  mortgage  was  ez- 
«cnted  by  them  for  $6,000,  to  take  up  tbe 
previous  mortgage,  and  an  additional  loan 
of  $2,500,  used  also  by  Mrs.  Wilson  for  her 
own  purposes,  part  of  it  for  the  living  ex- 
penses of  herself  and  husband.  This  mort- 
gage is  still  a  Hen  on  the  property,  and  no 
subsequent  charges  affecting  the  title  were 
made  up  to  Mrs.  Wilson's  death,  Deceml>er  29, 
1903. 

Outside  of  the  testimony  of  Mr.  Wilson 
himself,  the  principal  evidence  of  communica- 
tions after  tbe  transfer  between  tbe  husband 
and  wife,  relating  to  tbe  ownership  of  the 
property,  are  letters  of  complainant  written  to 
bis  wife  in  October,  1897.  At  that  time  Mrs. 
Wilson  was  at  tbe  bouse  of  ber  sister  Mrs. 
Smith,  in  Asbury  Park,  having  gone  there  in 
consequence  of  some  quarrel  or  misunder- 
standing with  her  husband.  Mr.  Smith,  tbe 
brother-in-law,  says  that  one  cause  of  tbe 
difference  between  them  was  Wilson's  re- 
fusal to  give  Mrs.  Wilson  the  deed  for  tbe 
property  now  in  question.  Wilson  came  to 
Smith'»  bouse  to  see  his  wife,  and  In  the  In- 
terview between  them  Mrs.  Wilson  accused 
her  husband  of  having  the  deed  and  of  al- 
ways claiming  tbe  hotel  wasn't  hers,  to  which 
Wilson  said:  "I  don't  claim  the  house.  I 
bave  got  no  Interest  In  tbe  house.  It  is 
your  property,  and  it  all  belongs  to  you." 
Wilson  wrote  several  letters  to  his  wife 
while  she  was  at  Smith's  liouse,  urging  her 
to  return  to  their  home,  and  in  these  let- 
ters her  ownership  of  this  property,  and  not 
Us,  la  also  asserted  by  Wilson,  apparently  for 
the  purpose  of  reassuring  ber  against  bis 
claims.    One  of  October  8tb  is  especially  im- 


portant as  giving  a  statement  of  a  bargain  in 
reference  to  the  Laurel  House.  He  asks  her 
to  oome  home  and  talk  things  over,  and  says 
that  It  is  "annoying  for  Mrs.  Smith  to  tell 
you  you  had  no  property.  It  is  all  yours, 
and  a  very  fine  property.  You  said,  after 
the  Laurel  House  was  out  of  debt,  you  were 
going  to  let  me  have  so  much  a  month ;  but, 
after  being  here  so  many  years,  I  bave 
nothing  yet"  In  another  letter  he  tells  her 
that  her  property  Is  Increasing,  and  after 
stating  he  had  heard  Mrs.  Smith  had 
said  $2,000  or  $3,000  were  gone,  and  that  he 
bad  bought  lots  with  it,  he  says  this  was 
untrue,  tbat  the  property  had  been  well  man- 
aged, that  he  had  bought  nothing  with  it  ex- 
cept the  Allenhurst  property,  which  was  In 
her  name,  and  adds:  "The  property  is  all 
yours,  and  we  bave  made  several  thousand. 
Come  home  and  enjoy  It  •  •  •  Mrs. 
Smith  knows  she  tells  what  to  not  so,  when 
she  tells  you  you  bave  no  property.  No  one 
believes  ber,  and  any  goose  knows  better.  All 
yours  and  all  straight"  These  letters,  writ- 
ten at  the  time  when  tbe  question  seems  to 
bave  been  dlrecUy  raised  between  the  bus- 
band  and  wife  as  to  tbe  ownership  of  this 
property  and  his  alleged  claims  on  It  cannot 
be  reconciled  with  the  view  that  both  tbe  par- 
ties intended  the  title  to  be  taken  only  as  se- 
curity for  debts  or  obligations,  and  it  must  re- 
quire very  clear  and  decisive  evidence  to  tbe 
contrary  to  outweigh  tbese  admissions  of  tbe 
complainant  advisedly  made,  and  made  for 
the  purpose  of  procuring  her  return.  Had 
complainant's  present  claim  been  then  set 
np,  Mrs.  Wilson  would  bave  bad  the  oppor-. 
tunity  to  defend  her  ownership,  and  the  hus- 
band's direct  and  imreserved  admission  of  bis 
wife's  ownership  at  tbat  time  has  an  im- 
portant bearing  on  Ills  right  to  contest  it  af- 
ter bis  wife's  death  and  at  this  lapse  of  time. 
Mrs.  Wilson  returned  to  her  home  shortly 
after  tbese  letters  were  written,  and  lived 
with  her  husband  up  to  the  time  of  ber 
death.  After  ber  return  Mr.  Wilson  seems  to 
have  again  taken  charge  of  the  hotel,  leasing 
It  and  collecting  tbe  rents,  and  attending  to 
tbe  repairs  and  management  of  the  prop- 
erty. One  of  tbe  tenants,  Mrs.  Kemp,  paid 
the  rents  by  checks  to  bto  order,  and  these 
were  indorsed  by  him  and  deposited,  as  be 
says,  to  Mrs.  Wilson's  account  in  tbe  bank 
where  Mrs.  Wilson  kept  her  account  In  all 
of  tbe  other  tenancies  the  checks  were  made 
either  to  Mrs.  Wilson  alone  or  Jointly  to  both, 
and  all  checks  went  ultimately  to  Mrs.  Wil- 
son's credit  Mr.  Wilson  does  not  appear  to 
have  kept  any  separate  bank  account  after 
tbe  transfer  of  title,  nor  to  bave  had  re- 
sources of  his  own.  It  appears,  also,  that 
tbe  expenses  for  the  support  of  the  family 
were  paid  from  Mrs.  Wilson's  income,  in- 
cluding that  received  from  the  hotel,  and  I 
think  Mr.  Wilson's  management  of  the  hotel, 
under  these  circumstances,  Is  to  be  conslde.-ed 
rather  as  a  management  of  bis  wife's  proper- 
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ty  tban  the  continued  posseesion  and  control 
of  tbe  property  by  a  mortgagor,  as  la  now 
claimed  on  hiB  behalf. 

In  addition  to  the  evidence  above  referred 
to,  complainant  relies  on  oral  declarations 
proved  to  have  been  made  by  Mrs.  Wilson 
subsequent  to  1898,  wben  she  returned  hom& 
In  some  courts  it  is  held  that  evidence  of 
subsequent  oral  admissions  by  a  grantee  that 
en  absolute  deed  was  Intended  as  a  mortgage 
is  not  sufficient  without  corroborating  circum- 
stances to  establish  this  fact  1  Jones, 
Mortg.  (5th  Ed.)  p.  241,  {  33S,  and  cases 
cited  note  4.  And  certainly  evidence  of  this 
character,  in  order  to  divest  the  title  to  lands 
and  to  overcome  the  effect  of  the  previous 
conduct  of  tbe  parties  and  written  admissions 
of  the  husband,  must  be  scrutinized  with 
great  caution  after  the  death  of  Mrs.  Wilson, 
and  be  very  clear  and  convincing.  In  none 
•  of  these  conversations  does  it  appear  clearly 
that  the  attention  of  the  wife  was  distinctly 
drawn  to,  or  fixed  on,  the  question  whether 
this  deed  was  only  a  mortgage  or  whether 
she  had  tbe  right  to  bold  tbe  title  to  tbe  prop- 
erty, if  she  chose  to  do  so,  and  many  of  tbe 
declarations  are  such  as  may  fairly  be  con- 
sidered expressions  indicating  notblng  fur- 
ther tban  that  this  hotel  was  an  enterprise 
of  Mr.  Wilson's,  and  not  of  ber  own,  and  that 
she  had  taken  hold  of  it  to  save  the  money 
he  bad  put  in  It,  and  that  Wilson  was  mana- 
ging the  hotel.  Harry  Looker,  a  nephew 
by  marriage  of  Mr.  Wilson,  says  that  in  1898, 
at  a  visit  he  made  to  tbem  In  Asbury  Park, 
Mr.  Wilson  was  going  over  to  the  hotel,  and 
Mrs.  Wilson  asked  him  If  he  did  not  wish  to 
go  with  blm  and  see  the  hotel.  She  said: 
"Uncle  Fred  takes  a  great  interest  in  bis 
hotel."  This  reference  to  the  hotel  as  Fred's 
hotel  would  be  Just  as  applicable  to  a  hotel 
be  was  thus  managing  as  to  one  he  owned. 
Up  to  the  time  of  Boyce's  tenancy  the  hotel 
was  unfurnished.  He  occupied  It  for  eight 
years  after  Mrs.  Pemberton,  not  having  been 
put  in  by  Wilson,  as  he  says  In  his  letters. 
After  Boyce's  dispossession  by  Mrs.  Wilson 
herself  for  nonpayment  of  rent  tbe  hotel  was 
afterwards  furnished  (apparently  at  Mrs. 
Wilson's  expense),  and  on  the  subsequent 
purchase  of  furniture  in  New  York  Mrs. 
Wilson,  In  this  witness'  presence,  spoke  of 
tbe  furniture  her  husband  put  In  "his  hotel," 
and  that  be  could  do  as  he  pleased  about  it 
At  a  later  conversation  (In  1902)  Mrs.  Wil- 
son, talking  to  witness  about  a  new  house 
she  expected  to  build  and  the  different  pieces 
of  property,  mentioned  tbe  hotel,  and  said 
she  wished  she  had  never  gone  into  It;  she 
only  did  It  to  help  Fred  out  She  said  he 
found  be  could  not  meet  his  payments,  and 
she  had  taken  it  as  security  to  help  him  out 
But  on  cross-examination  the  witness  says 
that  in  this  conversation  she  put  it  in  this 
way ;  "She  thought  she  could  put  her  money 
to  a  better  advantage  than  she  put  it  there. 
She  told  me  the  property  was  in  her  name, 
that  she  bad  taken  a  deed  as  security  for 


Mr.  Wilson.  She  would  rather  bave  invested 
the  money.  She  could  bave  made  more 
money  in  other  property."  This  conversa- 
tion is  entirely  consistent  with  the  view  that 
Mrs.  Wilson  owned  the  property,  and  that  the 
money  made  by  the  Investment  was  hers. 
Mrs.  Looker,  the  witness'  wife,  present  at 
this  conversation  in  1902,  says  that  Mrs. 
Wilson,  speaking  of  the  hotel,  said  she  had 
bother  enough  without  that;  that  "that  wa» 
Uncle  Seed's"  and  she  only  took  it  to  secure 
it  for  him ;  that  she  always  spoke  of  it  as 
"your  uncle's  hotel."  Mrs.  Vincent  a  niece 
of  Mr.  Wilson,  says  that  in  1899  she  visited 
Mr.  and  Mrs.  Wilson  at  Asbury  Park,  and  in 
a  talk  with  Mrs.  Wilson  about  the  property 
she  said  she  "had  advanced  Uncle  Fred  this 
security  to  save  his  hotel  at  the  time  he  need- 
ed it  and  had  taken  tbe  hotel  as  security.  I 
asked  ber  if  she  had  bad  her  money  ba<^ 
and  she  said  'Yea,'  and  I  said,  'From  rents 
of  the  hotel?'  and  she  said,  'Tes.'  She  said 
she  took  the  title  as  security  for  the  money 
she  advanced,  or  the  security  she  put  up. 
She  told  me  It  was  |6,000." 

The  evidence  which  Is  most  strongly  relied 
on  In  complainant's  favor  Is  that  of  a  Mr. 
Sexton,  a  disinterested  witness.  He  swean 
to  a  reference  to  the  hotel  by  Mrs.  Wilson 
In  a  general  conversation  with  him.  In  which 
she  said  that  what  money  she  ba4  pnt  In  the 
hotel  she  put  In  for  Mr.  Wilson's  benefit 
as  she  wanted  him  to  have  something  In  his 
old  age,  and  to  a  special  conversation  with ' 
her  in  February,  1902,  at  the  funeral  of  Mr. 
Wilson's  brother,  which  witness  had  charge 
of  as  undertaker.  Mrs.  Wilson  asked  the 
witness  how  much  Mr.  Wilson  owed  him.  He 
told  her,  and  she  said  that  would  be  all  right 
that  she  was  going  to  help  him.  "I  said: 
'What  about  the  hotel  down  there?  Does  Mr. 
Wilson  own  that  or  do  yon  own  It?*  She 
said:  That  is  Mr.  Wilson's.  What  money 
I  put  In  that  I  put  in  for  his  benefit'  That 
what  she  had  put  In  the  hotel,  she  pnt  In  to 
help  Mr.  Wilson  ont  as  she  wanted  him  to 
have  something  in  his  old  age."  Mrs.  Kemp, 
a  tenant  of  the  property  from  1888  to  1902, 
who  rented  the  property  of  Mr.  Wilson,  under 
a  lease  signed  by  Mrs.  Wilson,  and  paid  him 
the  rents  by  checks  to  bis  order,  says  that  "at 
one  time,  when,  Mr.  Wilson  not  being  inclined 
to  make  some  repairs,  I  supposed  Mrs.  Wil- 
son owned  the  pro];>erty,  she  said:  'I  have 
nothing  to  do  with  It  I  merely  took  it  to 
save  the  property.'  And  I  went  without  the 
repairs."  On  a  leading  question  put  to  ber, 
"Did  she  say  who  owned  It?"  this  witness 
answered,  "Oh,  yes ;  she  always  said  Mr. 
Wilson."  Mrs.  Began,  who  worked  for  Mrs. 
Wilson  for  12  years  from  1890,  and  was  at 
her  bouse  three  or  four  thnes  a  week,  says 
that  Mrs.  Wilson  told  her  a  number  of  times 
that  she  paid  off  the  debts  on  the  hotel  to 
save  it  for  Mr.  Wilson,  and  took  the  hotel  as 
security  for  her  money. 

On  the  assumption  that  these  conversations 
give   in   all    respects   Mrs.    Wilson's   exact 
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worda,  and  giving  them  all  (air  effect,  they 
are  not  sufficient,  In  my  Judgment,  to  out- 
weigh the  evidence  as  to  the  nature  of  the 
original  transaction  which  Is  supplied  by  the 
documents  themselves,  and  the  conduct  and 
admissions  of  the  parties  under  them,  up  to 
at  least  the  year  1898.  Mrs.  Wilson's  ac- 
count or  explanation  of  any  of  them  cannot 
now  be  heard,  and  bearing  this  In  mind.  In 
considering  the  weight  to  be  given  to  them 
on  the  question  now  to  be  solved,  viz.,  the 
agreement  at  the  time  of  the  transfer  of 
title  or  at  the  time  of  Mrs.  Wilson's  subse- 
quent Investment  of  her  money  in  the  prop- 
erty (1)  by  the  payment  and  cancellation  of 
the  Patterson  mortgages,  and  otherwise,  I 
think  that,  outside  of  the  conversations  sworn 
to  by  Mr.  Sexton  and  Mrs.  Kemp,  the  scope 
of  statements  cannot  clearly  be  held  to  go 
farther  tban  to  give  what  was  then  (in  1898 
or  later)  Mrs.  Wilson's  statement  as  to  her 
motive  in  taking  the  property  and  an  expla- 
nation of  her  Investment  The  direct  state- 
ment made  to  Mr.  Sexton  that  "the  property 
la  Mr.  Wilson's;  what  money  I  have  put  in 
it,  I  have  put  in  for  his  benefit" — ^was  a  state- 
ment, not  that  she  had  lent  money  to  Wilson 
which  he  was  to  pay  back  or  account  for,  but 
that  she  had  put  her  money  in  the  hotel  to 
help  him  out,  as  she  wanted  him  to  have 
something  In  his  old  age,  and  Imports  rather 
a  gift  to  Wilson  of  the  money  she  put  In. 
This  may  well  have,  then,  been  her  intention 
as  to  the  ultimate  disposition  of  the  property, 
but,  so  long  as  she  held  the  title  In  her  own 
name,  this  gift  was  still  unexecuted  and  un- 
der her  own  control,  and  in  none  of  these 
conversations  is  there  any  sufficiently  clear 
indication  on  her  part  that  the  title  to  the 
property  was  not  then  her  own,  or  that  she 
bad  no  right  as  between  herself  and  Wilson 
to  hold  the  title  as  her  own.  These  conver- 
sations all  occurred  after  the  reconciliation 
in  1897,  after  a  separation,  during  which  she 
was  reassured  about  her  title  to  this  very 
property,  and  her  subsequent  declarations 
as  to  her  husband  having  this  property  or 
the  benefit  of  it  are  very  probably  due  to  a 
subsequent  change  in  her  disposition  toward 
her  husband,  while  living  amicably  with  him, 
and  having  the  benefit  of  bis  management 
of  the  property.  And,  while  they  may  pos- 
sibly be  taken  to  Indicate  her  intentions  In 
reference  to  the  property,  they  are  not  suf- 
ficient to  divest  her  title  after  her  death. 

Upon  the  whole  evidence  I  conclude  that 
complainant  has  failed  to  make  out  a  case 
for  relief ;  and  the  bill  must  be  dismissed. 


CAMPBBUi  V.  PERTH  AMBOY  SHIP- 

BUILDINO    &   ENGINEERING 

CX>.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Nov.  8, 
1905.) 

L  MOBTOAOES — FOBECIASUBB — PATMSNT. 

In  a  suit  to  foreclose  certain  mortgages 
given  to  a  bank,  evidence  held  insufficient  to 
extablisb  an  agreement  between  the  mortgagor 


and  the  bank  that  certain  notes  deposited  as 
collateral  for  the  secured  debt  should  be  taken 
by  the  bank  and  credited  in  payment  thereof. 
2.  (30BPOBATION8 — AcnoN — EsTOpncL  TO  Dent 

COBPO&ATK  EXIBTEKCX. 

Where  a  bank,  prior  to  Its  failure,  had 
taken  steps  to  extend  its  corporate  existence 
under  Gen.  St  p.  972,  §  302,  authorizing  the 
extension  of  tlie  life  of  corporations,  and  had 
thereafter  operated  and  been  treated  as  a  bank- 
ing association  legally  organized,  both  by  the 
public  and  the  state  government,  a  l>orrower  was 
estopped,  in  an  action  by  the  bank's  receiver  to 
foreclose  certain  mortgages  securing  the  debt, 
to  allege  that  at  the  time  the  loans  were  made 
the  Ixink  had  no  legal  corporate  existence. 
8.  MoBTOAOES — Debts  Seoubed — Descbiftioit. 

Where  certain  mortgages  given  to  a  bank 
recited  that  the  bank  was  about  to  loan  certain 
sums  of  money  to  the  mortgagor,  in  an  amount 
not  to  exceed  in  the  whole  a  specified  sum,  by 
discounting  his  notes  payable  In  three  months, 
such  mortgages  secured  demand  notes  discounted 
by  the  bank  for  the  mortgagor,  which  referred 
to  the  mortgage  and  were  treated  by  both  i>arties 
as  secured  thereby. 

4.  BJviDBNCE — Pabol  Evidence — Mobtoages. 

Parol  evidence  is  admissible  to  show  the 
real  object  of  a  mortgage,  and  that  it  was  given 
for  a  purpose  not  disclosed  in  the  condition. 

5.  SOBEOGATION— VeNDOB'8    LIEN. 

Where  an  administratrix  sold  certain  mort- 
gaged premises  to  pay  the  mortgage  debt,  and 
the  purchasers  paid  nothing  to  the  administra- 
trix, but  bought  for  the  benefit  of  a  corporation 
formed  by  them  to  operate  the  property,  the 
administratrix  had  a  vendor's  lien  on  the  prem- 
ises to  the  extent  of  the  purchase  price,  to  which 
the  creditor  for  whose  benefit  the  land  was 
sold  was  entitled  to  be  subrogated. 

Suit  by  Edward  S.  Campbell,  as  receiver 
of  the  Middlesex  County  Bank,  against  the 
Perth  Amboy  Shipbuilding  &  Engineering 
Company  and  others.  On  final  hearing.  De- 
cree for  complainant. 

Sherrerd  Depue,  for  complainant.  Allan 
H.  Strong,  for  defendants  Sarah  J.  Ramsay, 
Nautical  Preparatory  School,  and  Newhall. 
Adrian  Lyon,  for  defendants  Perth  Amboy 
Shipbuilding  &  Engineering  Company  and 
Voorhees.  Abel  I.  Smith,  for  defendant  United 
States  Wood  Preserving  Company.  Joseph 
B.  Strieker,  for  defendants  Orln  Hooper  & 
Sons.  Charles  0.  Hommann,  for  defendants 
city  of  Perth  Amboy  and  Perth  Amboy  Trust 
Company.  George  L.  Record,  for  defendant 
Oliver  W.  Ramsay. 

PITNEY,  V.  C  This  Is  a  bill  to  foreclose 
three  mortgages  given  by  Hugh  Ramsay, 
since  deceased,  and  bis  wife,  upon  certain 
premises  in  the  city  of  Perth  Amboy  to  the 
Middlesex  County  Bank,  which,  upon  the 
Insolvency  of  that  Institution  in  1899,  came 
into  the  hands  of  the  complainant  Edward  S. 
Campbell,  as  its  receiver.  (3ertaln  of  the 
defendants,  who  have  various  and  conflict- 
ing interests  among  themselves,  the  nature 
and  character  of  which  need  not  now  be 
stated,  join  In  disputing  and  defending  the 
complainant's  claim  on  three  grounds: 
First  That  the  whole  transaction  on  which 
complainant's  right  rests  Is  void  and  unen- 
forceable because  in  violation  of  an  act  of 
the  Legislature  with  regard  to  the  conduct 
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of  the  bnsfness  of  banking.  Second.  That 
the  mortgages,  produced  by  the  complainant, 
do  not,  by  their  terms,  cover  and  secure  the 
Indebtedness  relied  upon  by  the  complain- 
ant; In  other  words,  that  nothing  Is  due  on 
them.  Third.  That  a  large  portion,  qnlte 
one-half  of  the  debt  claimed,  was  paid  by 
Hugh  Ramsay  In  his  lifetime  In  the  manner 
set  out  In  the  defendants'  answers. 

The  most  Important  of  these  defenses  Is 
the  last,  viz.,  that  relating  to  the  amount  of 
complainant's  claim,  and  will  be  first  con- 
sidered. I  say  "most  important"  because 
Ramsay  died  seised  of  the  premises  covered 
by  the  mortgages,  besides  other  property, 
and  almost  his  entire  indebtedness  was  to 
the  complainant,  and  his  property  was  ample 
to  pay  all  his  debts,  including  the  complain- 
ant's claim  at  its  full  amount  Letters  of 
administration  on  his  estate  were  taken  ont 
by  his  widow.  The  complainant  prepared 
and  verified  and  presented  to  the  adminis- 
tratrix a  sworn  claim  for  the  amount  be 
claimed  to  be  due.  The  administratrix  did 
not  dispute  it,  but  applied  to  the  orphans' 
court  of  Middlesex  county  for  leave  to  sell 
the  real  estate  covered  by  complainant's 
mortgages  to  pay  that  debt,  and  actually 
sold  It  to  the  defendant  the  shipbuilding 
and  engineering  company  for  a  sum  of  mon- 
ey snfllclent  to  pay  the  claim,  upon  condi- 
tions and  under  circumstances  which  will  be 
more  minutely  referred  to  later  on.  Oom- 
plalnaut's  claim  consists  of  the  aggregate  of 
nine  several  promissory  notes  made  by  Hugh 
Ramsay  to  the  bank,  and  upon  which  the 
undisputed  evidence  is  that  the  money  was 
advanced  to  Ramsay  at  about  their  several 
dates,  and  upon  which  the  interest  was  paid 
by  Ramsay  from  time  to  time  up  to  a  short 
time  before  the  failure  of  the  bank  and  the 
appointment  of  the  receiver,  which  occurred 
in  July,  1899. 

The  several  promissory  notes  are  as  fol- 
lows, all  payable  on  demand: 

Pebmary  6,  1892 S  1,500 

March  8,  1892 10,000 

March  14,  1892 3,500 

March   19,  1892 2,000 

October  15,  1892. 2,500 

February  6,  1893 3.000 

December  31,  1894 4,000 

June  29,  1895 3,500 

September  18,  1895 19,000 

$49,600 

This  last  note  Is  in  form  what  is  known 
as  a  stock  collateral  note,  as  follows: 

$19600/00       Perth  Amboy,  N.  J., 
S  Sept  18,  1895. 

T        On  demand  after  date  I  promise  to 
A    pay  to  the  order  of  MIDDLESEX  OODN- 
T     TY  BANK,  Perth  Amboy,  N.  J. 
B     Nineteen  thousand  Six  hundred  00/— Dollars 
at  said  Bank  with  interest 
for  value  received  I  having  deposited  here- 
O     with  as  collateral,  the  undernamed  securl- 
F    ties   which   I  authorize  the  holder  of  this 
note,  upon  the  non-payment  hereof  at  ma- 
turity, to  sell  either  at  the  Brokers'  Board 


N  or  at  Public  or  Private  sale  without  further 
B  notice  and  apply  the  proceeds  or  as  much 
W  thereof  as  may  be  necessary  to  the  payment 
of  this  note  and  all  necessary  expenses  and 
charges  holding  me  responsible  for  any  de- 
J  fidency.  Securities  deposited  herewith 
B  Motes    of    the    Mining    Dredging    and 

R  Power   Company  for  a  like   amount, 

S  due  Sept  1,  l^a 

B  Also  inclnded  and  secured  in  mortgage 

Y  given  by  me  to  said  bank. 

[Signed]       Hugh   Ramsay. 

The  collaterals  mentioned  in  this  note 
were  six  debt  certificates  or  promissory  notes 
of  various  sums  aggregating  $19,500,  made 
by  a  corporation  known  as  the  Mining  & 
Dredging  Power  Company,  dated  tn  August, 
1895,  and  payable  on  the  1st  day  of  Septem- 
ber 1896,  with  Interest,  being  part  of  a  series 
of  $45,000,  secured  by  a  mortgage  executed 
by  the  Mining  &  Dredging  Company  to  the 
State  Trust  Company  In  the  city  of  New 
^ork,  which  covered  a  steam  floating  dredge, 
which  had  been  built  by  Mr.  Ramsay,  who 
was  a  shipbuilder.  These  debt  certificates, 
with  one  other  for  $5,000,  had  been  taken  by 
Mr.  Ramsay  as  part  payment  for  the  balance 
due  bim  for  the  dredge.  The  otSi&e  $5,000 
note  at  some  time  was  pledged  by  Mr.  Ramsay 
to  the  law  firm  of  Sullivan  &  Cromwell  as 
securfty  for  a  less  amount  due  them  either 
for  professional  aervices  or  money  loaned. 
The  dredging  company  was  a  failure  and 
passed  Into  the  hands  of  a  receiver,  and  the 
dredge  in  question  was  subjected  to  marl- 
time  Hens,  and  under  them  came  Into  the 
hands  of  the  United  States  marshal  of  New 
Jersey,  and  early  in  1897  was  brought  to  a 
sale  under  foreclosure  of  the  mortgage.  It 
was  also  sold  by  the  receiver  in  insolvency, 
and  by  the  United  States  marshal  for  New 
Jersey  In  enforcement  of  the  maritime  liens. 

The  allegation  of  the  several  defendants 
In  support  of  the  claim  of  part  payment  Is 
that  some  time  prior  to  the  month  of  April, 
1897,  a  verbal  contract  was  entered  into  be- 
tween  Hugh  Ramsay  and  the  bank,  by  which 
it  was  agreed  that  the  six  notes  aggregating 
$19,600,  held  by  the  bank  as  collateral  to 
Ramsay's  note  of  that  amount,  together  with 
the  $5,000  note  of  the  dredging  company  held 
by  Sullivan  &  Cromwell,  aggregating  $24,- 
600,  should  be  taken  and  accepted  by  the 
bank  as  an  absolute  payment  of  $25,000  (be- 
ing $400  more  than  the  face  value,  without 
counting  interest)  on  account  of  Ramsay's 
Indebtedness  to  the  bank.  The  avowed  ob- 
ject of  this  transaction  was  to  enable  the 
bank  to  purchase  the  dredge  at  public  sale, 
and  use  these  notes  in  payment  therefor  so 
far  as  the  dividends  declared  thereon  by  tbe 
receiver  would  be  sufficient  therefor.  At 
the  time  of  this  alleged  agreement  the  six 
dredging  notes  held  by  the  bank  had  beep 
sent  to  New  York,  where  they  were  payable, 
for  collection,  and  had  presumably  been  pre- 
sented to  the  receiver  for  the  purpose  of 
the  dividend  thereon.  This  verbal  contract 
Is  attempted  to  be  proven  by  the  evidence 
of  Mr.  Valentine,  the  cashier  of  the  bank. 
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and  by  Oliver  W.  Ramsay,  the  son  and  clerk 
of  Hugh  Ramsay.  It  Is  alleged  to  have  been 
made  between  Hugh  Ramsay,  on  the  one  part, 
and  U.  B.  Watson,  president  of  the  bank, 
and  Valentine,  Its  cashier,  on  the  other,  at 
two  or  three  Interviews  at  the  banking  house. 
Watson  denies  the  making  of  any  such  agree- 
ment. Each  of  the  directors  of  the  bank 
swear  that  they  never  heard  of  it  The 
books  of  the  bank  show  not  the  least  trace 
of  any  such  transaction.  Neither  the  $19,600 
note  nor  either  of  the  smaller  notes  held  by 
the  bank  were  given  up  to  Mr.  Ramsay.  In- 
terest on  the  whole  $49,000  was  charged 
to,  and  paid  by,  Ramsay  on  the  Ist  day  of 
Jaly,  1897,  following  the  alleged  contract, 
and  again  on  the  Ist  day  of  January,  1898. 
After  that  date,  Valentine,  without  the  knowl- 
edge or  consent  of  the  president,  Watson, 
or  of  any  director,  reduced  the  Interest 
charges  against  Ramsay  by  the  amount  ac- 
cruing on  $26,000.  Later  on,  and  before  the 
failure  of  the  bank,  Watson  discovered  that 
Ramsay  was  not  paying  interest  on  his  whole 
Indebtedness  and  swears  that  he  spoke  to 
Ramsay  about  It,  who  answered  that  Valen- 
tine, who  had  become  the  owner  of  the  dredge, 
bad  promised  to  pay  one-half  of  the  Interest 
due  by  him  to  the  bank.  This  answer  by 
Hugh  Ramsay  to  Watson  is  of  great  impor- 
tance, as  will  appear  further  on. 

The  complainant,  shortly  after  he  was 
appointed  receiver,  finding  among  the  valu- 
able assets  of  the  bank  the  nine  notes  of 
Ramsay  above  set  forth,  made  up  a  state- 
ment of  the  amount  due  thereon  and  mailed 
it  to  Hugh  Ramsay  and  urged  payment,  and 
bad  quite  a  voluminous  correspondence  with 
him  about  It,  and  one  or  more  Interviews 
with  him,  in  which  he  urged  payment  of 
the  whole  or  part  of  the  Indebtedness,  and 
at  no  time  did  Ramsay  dispute  the  amount 
due  for  principal,  but  did  allege  some  errors 
In  the  amount  of  Interest  Ramsay  died  the 
15th  day  of  April,  1900  (about  nine  months 
after  the  apiralntment  of  the  receiver)  Intes- 
tate, and  on  the  4th  of  May,  following,  let- 
ters of  administration  were  granted  to  his 
widow,  the  defendant  Sarah  J.  L.  Ramsay. 
He  left  a  family  of  eight  children,  one  of 
whom  is  an  Infant  The  complainant  made 
oat  a  sworn  claim  against  the  estate,  based 
on  the  nine  promissory  notes  above  mention- 
ed, with  Interest  thereon,  amounting  to 
$52,240.28,  and  duly  served  the  same  on  the 
administratrix.  No  objection  has  ever  been 
made  to  that  claim  by  her,  nor  has  complain- 
ant been  called  upon  under  the  statute  to 
bring  an  action  at  law.  Four  of  the  heirs  at 
law  were  sons,  most  if  not  all,  of  whom 
lived  In  Perth  Amboy,  near  or  with  their 
mother.  All  the  proceedings  by  the  adminis- 
tratrix In  settling  the  estate  were  taken  by 
and  with  the  advice  of  her  sons  and  her  and 
their  connsel,  Judge  Lyon.  They  were  all 
folly  aware  of  the  alleged  contract  by  which 
a  credit  of  $25,000  should  be  made  on  com- 
plainant's claim,  but  never  made  It  known 
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to  the  complainant  In  fact  It  was  studious- 
ly concealed  from  blm.  He  was  contlnnal- 
ly  nrglng  payment  or  arrangement  of  the 
claim,  and  threatening  foreclosure.  The 
sons  were  as  continually  asking  for  time. 
There  seems  to  have  been  some  undefined, 
supposed  defect  In  the  title  to  some  part  of 
the  mortgaged  premises,  which  they  were 
taking  measures  to  have  removed  or  cured, 
and  these  measures  were  set  up  as  a  reason 
for  delay  in  foreclosure. 

The  only  debt  of  the  estate  besides  the 
complainant's  was  a  large  arrearage  of  taxes 
due  the  city  of  Perth  Amboy.  Some  part 
of  the  premises  were  under  a  lease  to  the 
defendant  the  Wood  Preserving  Company, 
which  was  bringing  In  rents  which  were  ap- 
plied, I  believe,  in  the  reduction  of  the  taxes. 
Finally,  the  adult  sons  whom  I  have  mention- 
ed, and  who,  of  coiurse,  with  all  the  children 
are  parties  defendant  conceived  the  idea  of 
forming  a  corporation  to  conduct  the  business 
of  shipbuilding  on  a  part  of  the  mortgaged 
premises,  which  were  well  adapted  for  that 
purpose,  and  had  been  used  for  that  purpose 
by  Hugh  Ramsay  in  his  lifetime,  and  on  the 
12th  of  September,  1901,  they  incorporated 
a  company  by  the  name  of  the  Standard 
Shipbuilding  Company,  which  name,  after- 
wards, on  February  24,  1902,  was  changed 
to  the  Perth  Amboy  Engineering  &  Shipbuild- 
ing Company,  one  of  the  defendants  herein. 
On  the  2d  of  March,  1901,  Mrs.  Ramsay  pre- 
sented to  the  orphans'  conrt  of  Middlesex 
county  a  petition  praying  for  the  aid  of  the 
court  and  for  an  order  to  sell  landa  The 
petition  contains  a  list  of  all  the  real  estate 
of  which  Ramsay  died  seised.  Including  the 
mortgaged  premises  (the  value  of  which  lat- 
ter is  stated  at  $225,000).  and  Is  verified 
by  her  affidavit  Aimexed  to  it  Is  a  sworn 
statement  of  debts  and  personal  assets,  of 
the  same  date,  the  substance  of  which  is  as 
follows:  The  amount  of  the  Inventory, 
$25,359.18.  The  debts  stated  were  taxes  due, 
$7,982.  Then  follows  "claim  by  Edward  S. 
Campbell,  receiver  of  Middlesex  County  Bank, 
with  interest  to  March  1,  1901,  $54,560." 
Then  follows  several  small  items  of  money 
actually  paid  by  the  administratrix  for  ex- 
penses In  care  for  the  property.  On  that 
petition  the  ordinary  order  to  show  cause 
was  made  on  the  16th  of  April  and  duly  pub- 
lished, and  on  the  18th  of  June  a  decree  was 
made,  which,  after  reciting  that  the  order 
had  been  duly  published  and  that  the  court 
bad  determined  on  full  examination  that  the 
personal  estate  was  Insufficient  to  pay  the 
debts  to  the  extent  of  $41,161.53,  ordered  that 
the  administratrix  should  sell  the  whole  of 
the  lands  of  the  decedent  The  report  of 
assets  and  liabilities  just  mentioned  shows 
conclusively  that  the  deficiency  of  $41,161.53 
found  by  the  conrt  could  not  have  been  ar- 
rived at  without  counting  the  complainant's 
claim  at  its  full  face. 

On  the  25th  of  November,  1901,  Mrs.  Bam- 
say  made  a  report  to  the  court  under  oath 
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tbat  she  had  sold  at  private  sale,  to  the 
Standard  Shipbuilding  Ciompany,  the  part  of 
the  mortgaged  premises  used  for  a  shipbuild- 
ing plant,  for  the  sum  of  152,410.28  (which 
Is  the  amount  of  the  complainant's  sworn 
claim  against  the  estate)  "upon  the  condition 
that  the  Standard  Shipbuilding  Company  will 
assume  and  pay  a  mortgage  held  by  Edward 
S.  Campbell,  receiver  of  the  Middlesex  County 
Bank,  upon  the  said  above-described  prop- 
erty, being  all  the  land  described  as  tract 
No.  1  in  said  petition,  upon  which  mortgage, 
with  interest,  there  is  claimed  to  be  due  by 
said  receiver  the  sum  of  $52,410.28,  which 
assumption  and  payment  of  said  mortgage 
shall  be  considered  as  the  payment  for  the 
consideration  money  for  the  said  tract  so 
sold  as  aforesaid  to  the  Standard  Shipbuild- 
ing Company."  On  that  report,  the  court, 
on  the  29th  of  November,  made  an  order  con- 
firming the  sale,  Inserting  In  the  order  that 
part  of  the  petition  above  quoted,  and  directed 
a  deed  to  be  made.  The  administratrix  made 
her  deed  dated  the  27th  of  November,  1901, 
to  the  Standard  Shlpbnlldlng  Oompany  for 
that  portion  of  the  mortgaged  premises,  in 
consideration  of  $52,410.28,  which  contained 
a  clause  of  assumption  precisely  the  same  as 
that  above  quoted.  That  deed  was  recorded 
on  the  same  day,  viz.,  November  29,  1901,  In 
the  Middlesex  county  clerk's  office.  In  Feb- 
ruary, 1902,  the  name  of  the  Standard  Ship- 
building Company  was  changed  to  the  Perth 
.\mboy  Engineering  &  Shipbuilding  Oompany, 
and  on  the  25th  of  February  the  administra- 
trix made  a  deed  to  the  Perth  Amboy  Engi- 
neering &  Shipbuilding  Company  for  all  of 
the  mortgaged  premises  except  the  shipyard 
plant,  previously  conveyed;  the  consideration 
named  being  $75,000,  which  deed  purported 
to  be  based  on  the  same  order  of  the  orphans' 
court  made  ou  the  18th  of  June,  1001.  That 
deed  was  duly  recorded  on  the  18th  of  March 
in  the  Middlesex  county  clerk's  office.  It  is 
here  to  be  observed  that  the  previous  sale  of 
November  29th  more  than  paid  all  the  de- 
ficiency shown  by  the  statement  of  debts 
and  credits  contained  in  the  administratrix's 
application  to  the  orphans'  court,  so  that 
there  was  no  occasion  for  this  conveyance. 
Moreover,  the  administratrix  valued  the  mort- 
gaged premises,  as  we  have  seen,  at  $225,000, 
and  yet  she  induced  the  orphans'  court  to 
approve  these  two  conveyances  which  aggre- 
gated nearly  $100,000  less  than  she  valued 
the  premises.  The  fact  is  that  these  convey- 
ances were  a  part  of  a  family  arrangement, 
and  the  whole  object  of  the  proceedings  was 
to  cut  off  the  title  of  one  of  the  heirs  who  was 
imder  age.  On  the  14tb  of  March  the  admin- 
istratrix executed  another  deed  to  the  Perth 
Amboy  Engineering  &  Shipbuilding  Company, 
based  on  the  same  order  of  June  18th,  In 
consideration  of  $52,410.28  for  the  same  por- 
tion of  the  mortgaged  premises  conveyed  by 
the  deed  of  Novemt>er  27,  1901,  and  that  deed 
(as  well  as  the  other  two  deeds)  contained 
nn  acknowledgment  of  the  payment  of  the 
(■onslderation  money,  and,  after  the  descrip- 


tion, contains  this  clause,  '^Is  conveyance  i* 
made  subject  to  a  mortgage  held  by  Edward 
S.  Campbell,  receiver  of  the  Middlesex  County 
Bank,  upon  the  above-described  property,  to- 
gether with  other  tracts."  In  point  of  fact 
not  a  dollar  of  cash  was  paid  for  any  of 
these  conveyances  to  the  administratrix. 
Shares  of  stock  in  the  corporation  were  al- 
lotted to  each  of  the  hell's  and  to  the  y,  idow, 
according  to  their  several  interests.  No  other 
stock  was  at  any  time  issued  to  any  other 
person. 

It  is  proper  here  to  state  that  the  reason 
given  by  the  defendants  at  the  hearing  why 
the  deed  of  November  27,  ISOl,  was,  so  to 
speak,  abandoned  and  ignored,  was  that  a 
New  York  counselor  who  was  advising  the 
parties  objected  to  it  As  no  stock  was  is- 
sued outside  of  the  family,  and  as  the  parties 
interested  were  attempting  to  float  an  issue 
of  bonds,  I  can  Imagine  that  counsel  who  was 
consulted  with  regard  to  that  issue  may  have 
raised  some  question  as  to  whether  the  title 
which  was  made  to  the  original  Standard 
Shipbuilding  Company  would  be  vested  in 
the  same  company  after  its  name  was 
changed  to  the  Perth  Amboy  Engineering  & 
Shipbuilding  Oompany.  I  said  that  no  sto<^ 
was  issued  outside  of  the  Ramsay  family. 
There  may  have  been  some  shares  transferred 
to  other  persons  for  corporate  porposett. 
There  were,  besides  the  mortgaged  premises, 
quite  a  number  of  building  lots,  some  of 
which  were  sold  by  virtue  of  the  same  order. 
After  the  title  was  vested  In  the  shipbuilding 
company  negotiations  took  place  between  the 
directors,  who  were  the  sons  of  the  mortga- 
gor and  the  complainant  with  a  view  to  the 
Issue  of  corporate  bonds  on  the  mortgaged 
premises  and  the  satisfaction  of  the  complain- 
ant's mortgage  by  a  portion  of  these  bonds, 
but  the  complainant  naturally  declined  and 
insisted  upon  the  payment  of  his  money,  with 
the  result  that  this  bill  was  filed  November 
30,  1003.  In  answer  thereto  this  alleged  pay- 
ment was  for  the  first  time  set  up.  Now, 
without  asserting  that  the  failure  by  Hugh 
Ramsay  and  his  sons  for  so  long  a  time  to 
set  up  the  defense  in  question,  the  tacit  ac- 
knowledgment from  time  to  time  of  the  Jus- 
tice of  the  complainant's  claim,  the  treatlng^ 
it  as  valid  for  its  full  amount  In  the  proceed- 
ings In  the  orphans'  court,  the  insertion  of  its 
assumption  at  Its  full  face  in  the  first  con- 
veyance, work  an  estoppel  against  these  de- 
fendants, especially  the  Infant,  yet  the  cir- 
cumstances stated  do  amount  to  an  explicit 
admission  on  the  part  of  the  adult  defendants,, 
all  of  whom  were  thoroughly  familiar  with 
the  facts  and  circumstances,  tbat  the  whole 
amount  of  the  complainant's  claim  was  due. 

But  let  us  return  to  the  month  of  April, 
1897,  and  trace  the  history  of  the  transac- 
tion in  connection  with  the  dredge  from  that 
time.  It  is  quite  clear  from  the  evidence  of 
Oliver  Ramsay,  who  is  the  only  reliable  wit- 
ness on  defendants'  part  to  this  contract  as 
well  as  that  of  Valentine,  that  nobody  sup- 
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posed  that  the  notes  of  the  dredging  company 
were  worth  anything,  unless  the  dredge  It- 
self could  be  either  bought  in  cheaply  at  the 
sale,  or  a  purchaser  hunted  up  for  It  and  In 
that  way  the  notes  looked  after  and  protect- 
ed. Oliver  Ramsay  swears  that  it  cost  over 
$100,000,  and  Valentine  swears  that  he  had 
found  two  gentlemen,  whom  he  named — 
Messrs.  Hussy  and  Fenton — who  were  willing 
to  purchase  it  at  $75,000,  and  the  pleui,  which 
seems  to  have  been  devised  between  him  and 
Hugh  Ramsay,  was  that  the  ^dredge  should 
be  twught  in  as  cheaply  as  possible,  and,  as 
there  were  some  other  assets  in  the  hands 
of  the  receiver,  that  the  dividends  to  be  de- 
clared by  the  receiver  on  the  $24,600  of  notes 
owned  by  Ramsay,  Including  those  pledged  to 
the  bank,  should  be  used  as  far  as  possible 
In  paying  for  the  dredge,  and  then  that  it 
should  be  sold  to  the  two  willing  purchasers 
for  the  $75,000,  or  such  other  sum  as  would 
pay  Ramsay  in  full  and  enable  him  to  reduce 
his  debt  to  the  bank.  But  in  order  to  carry 
out  that  plan  several  thousand  dollars  in  cash 
were  necessary  in  order  to  pay  off  the  mar- 
shal's lien  and  other  expenses.  To  accom- 
plish all  this  it  was  necessary  to  obtain  the 
consent  of  the  president  of  the  bank  (1)  for 
the  use  of  its  collateral  notes  for  that  pur- 
pose, and  (2)  to  induce  It  to  advance  the  cash 
necessary  to  carry  the  transaction  through. 
This  was  done.  Hugh  Ramsay  aai  his  son 
Oliver  called  on  Watson  and  Valentine  at 
the  bank,  and  laid  before  Watson  the  plan 
which  Ramsay  and  Valentine  had  devised, 
and  obtained  bis  consent  thereto;  and  it  is 
at  the  interview  in  which  that  consent  was 
obtained  that  it  is  alleged  that  the  contract 
set  up  by  the  defendants  was  agreed  to  and 
consummated.  Valentine,  by  the  consent  of 
Watson,  took  some  $6,000  out  of  the  bank, 
leaving  a  mere  memorandum  in  Its  place,  and 
subsequently  certified  his  own  check  on  his 
account  in  the  bank  for  about  as  much  more 
(which  was  one  of  bis  modes  of  embezzling 
money)  and  obtained  title  to  the  dredge. 
This  is  all  that  Watson  ever  consented  to, 
namely,  to  let  Ramsay  take  away  his  collat- 
eral for  the  purposes  just  mentioned,  and  to 
allow  Valentine  to  take  the  money  out  of  the 
bank  (which  was  really  a  loan  to  Ramsay), 
for  temporary  use  In  carrying  through  the 
project,  and  no  doubt  Watson  did  consent 
that  the  temporary  title  to  the  dredge  should 
be  taken  In  Valentine's  name.  In  fact  in 
order  to  properly  protect  the  bank's  interest 
In  the  collateral  and  to  secure  the  return  of 
the  $6,000  taken,  as  we  have  seen,  by  Valen- 
tine, it  was  entirely  proper  and  simply  good 
business  that  the  title  should  have  been  taken 
in  Valentine's  name  until  it  could  be  realized 
on  and  the  money  returned. 

I  listened  with  great  care  and  have  since 
read  with  care  the  evidence  of  Oliver  Ramsey, 
and  I  find  nothing  in  it  inconsistent  with  the 
transaction  as  I  have  just  stated  it  He 
was  examined  and  cross-examined  at  great 
length,  and  at  first  failed  to  remember  that 


Mr.  Watson,  the  president  of  the  bank,  had 
ever  agreed  to  make  an  absolute  credit  for 
the  collateral.  Finally,  being  pressed  by  his 
own  counsel,  he  brought  himself  to  swear 
that  he  did  so  promise.  His  language  was 
that  It  was  agreed  at  the  interview  l)etween 
Watson,  Valentine,  his  father,  and  himself: 
"The  substance  of  it  was  that  it  would  be 
right  for  the  bank  to  protect  its  Interest  by 
purchasing  that  dredge.  I  think  I  have  told 
you  all  I  remember  of  the  conversation. 
That  is  the  gist  of  It— was  the  determina- 
tion on  the  part  of  the  bank  that  it  should 
protect  its  Interest  by  purchasing  the  dredge, 
by  buying  It  in  at  the  marshal's  sale.'' 
Again,  questioned  by  his  own  counsel:  "Q. 
Well,  what  if  anything,  was  said  in  refer- 
ence to  these  notes,  $19,600  held  by  the  bank 
as  collateral  and  the  other  note  of  $5,000? 
A.  My  father  said  that  all  he  cared  for  in 
the  transaction — that  undoubtedly  there  was 
money  In  the  dredge — and  that  all  he  cared 
for  was  to  be  protected  to  the  amount  of 
those  notes.  Q.  Well,  what  was  said  on 
behalf  of  the  bank,  that  is  by  Watson  and 
Valentine  as  to  any  arrangement  with  your 
father  as  respecting  these  notes?  A.  I  can't 
remember,  except  that  their  word  was  the' 
law,  and  their  promise  was  too,  and  that  was 
distinctly  understood  between  us."  And 
again,  on  cross-examination:  "Q.  Will  you 
give  us  in  a  connected  way  as  near  as  you  can 
what  took  place  at  the  first  of  these  inter- 
views? A.  Simply  that  the  subject  was 
broached  that  the  dredge  was  about  to  t>e 
sold.  Those  notes  were  due.  The  dredge 
was  worth  a  very  considerable  amount  of 
money.  That  by  having  the  money  to  pur- 
chase this  dredge  and  buy  her  in,  those 
notes  could  be  protected."  Then  pressed  to 
give  the  language :  "Q.  But  give  us  the  con- 
versation as  near  as  you  can  that  took  place 
at  tbe  first  interview.  A.  We  outlined  to 
them  how  this  dredge  was  worth  a  con- 
siderable amount  of  money,  and  the  dredge 
could  be  sold,  as  I  stated  to  you  before,  and 
the  machinery  dismantled  and  sold  for  con- 
siderable more  than  the  amount  of  the  notes." 
By  "we"  he  said  he  meant  his  father  and  him- 
self. Further  on  he  says  that  "Mr.  Valentine 
agreed  to  purchase  the  dredge."  Thus  he  re- 
peats again  that  be  and  his  father  stated  to 
Watson  and  Valentine  "what  we  considered 
the  value  in  the  dredge.  They  saw  it  and 
Mr.  Valentine  agreed  to  purchase  the  dredge, 
which  he  did." 

The  conclusion  I  arrive  at  la  that  there 
never  was  any  agreement  that  the  notes 
should  be  then  and  there  at  once  credited 
against  Ramsay's  debt  Such  a  contract  was 
so  extremely  foolish  as  to  render  It  on  that 
account  highly  improbable.  Mr.  Watson 
knew  tbe  value  of  the  real  estate  upon  which 
the  bank  held  mortgages.  He  felt  perfectly 
safe  as  to  Ramsay's  debt  and  there  was  no 
occasion  for  making  such  a  bargain.  More- 
over, the  collateral  given  up,  as  It  really  was, 
for  tbe  accommodation  of  Ramsay,  was  of  so 
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little  valae  In  Watson'i  Judgment  that  it 
appears  that  he  was  entirely  indifferent 
about  it,  and  was  perfectly  willing  that 
Ramsay  should  hare  the  use  of  It,  and  to 
assist  him  in  realizing  on  the  notes  by  lend- 
ing some  more  money  to  enable  Ramsay  to 
carry  the  transaction  through,  provided  the 
affair  could  be  kept  so  far  under  the  control 
of  the  bank  as  to  make  it  reasonably  sectu'e. 
Not  only  was  it  highly  Improbable  that  Wat- 
son, or  any  otlier  officer  of  the  bank  not 
secretly  Interested  personally  in  the  trans- 
action, agreed  to  give  an  absolute  credit  for 
past  due  promissory  notes  of  little  or  no  val- 
ue, held  by  it  as  collateral  merely,  but  It 
reaches  the  absurd  to  suppose  that  he  or  they 
would  give  an  additional  credit  for  $5,000 
for  a  note  of  the  same  character  held  by  a 
third  party  as  collateral  for  a  sum  of  money 
which  must  be  paid  before  the  note  could  be 
obtained  and  used  by  the  bank.  The  result 
of  the  transaction  in  equity  was  that  at  the 
time  the  title  to  the  dredge  was  vested  in 
Valentine  in  April,  1897,  he  held  it  as  mort- 
gagee, first,  to  secure  the  amount  of  cash 
furnished  by  the  bank  voluntarily  and  in- 
voluntarily to  perfect  the  title,  and  second, 
to  secure  the  $19,600  of  notes  belonging  to 
Ramsay,  but  held  by  the  bank  as  collateral, 
and  as  to  the  balance  he  held  it  in  trust  for 
Ramsay,  and  this  is  the  view  of  the  affair 
most  favorable  to  the  defendants. 

But  here  comes  in  an  element  entirely  un- 
known to  Watson  or  to  any  director  of  the 
bank.  Valentine  had  other  schemes  in  his 
mind  entirely  unknown  to  anybody,  imless 
It  be  Ramsay.  He  swears  that  the  two 
gentlemen  above  named,  who  had  agreed  to 
purchase  the  dredge  for  $75,000  finally  de- 
clined so  to  do.  What  the  real  truth  of  the 
situation  was  is  not  easily  known,  as  I  place 
little  reliance  on  Valentine's  evidence,  but  it 
is  quite  clear  that  about  this  time  he  was 
informed  that  a  contract  was  to  be  let  by  the 
United  States  government  to  do  some  dredg- 
ing in  the  harbor  of  Portland,  Me.,  and  he 
took  measures  and  bid  on  the  contract  and 
obtained  it  and  took  Mr.  Oliver  Ramsay  in 
with  him  as  a  partner  with  the  two  other 
persons  who  had  declined,  as  he  swears,  to 
buy  the  dredge  for  $75,000,  and  preceded  to 
execute  the  contract,  and  therein  spent  a 
great  deal  of  money  embezzled  from  the  bank, 
and  entirely  failed  In  the  Job,  and  the  dredge 
was  sold  to  pay  the  debts.  The  effort  of  the 
defendants  was  to  show  that  this  whole 
affair  was  the  enterprise  of  the  bank.  I  can- 
not adopt  that  theory.  In  the  first  place. 
It  was  one  which  the  bank  had  no  power  to 
engage  in.  In  the  second  place,  the  president 
and  every  officer  of  the  bank  absolutely  deny 
having  anything  whatever  to  do  with  it  and 
are  sustained  by  an  absence  of  any  doc- 
umentary proof  to  the  contrary.  On  the 
other  hand,  Oliver  Ramsay  had  an  Interest 
in  the  contract  which  he  distinguishes  from 
an  interest  in  the  dredge.  His  father  must 
have  known  what  was  going  on.    In  fact  bis 


knowledge  of  it  was  not  denied,  and  it  may 
be  that  Valentine,  somewhere  in  the  history 
of  the  affair,  told  the  father  that  he  should 
have  credit  on  the  debt  to  the  bank,  not  only 
for  the  $19,000  of  notes  pledged  to  the  bank, 
but  also  for  the  $S,000  which  had  been 
pledged  with  Sullivan  &  Cromwell,  and  in 
reliance  upon  that  promise  of  Valentine's 
Ramsay  may  have  tacitly  consented  to  Valen- 
tine's going  on  with  the  dredging  enterprise  in 
Portland  Harbor.  Certainly  it  seems  to  me, 
under  the  circumstances  of  the  case,  that 
Ramsay  musfc  be  held  to  have  consented  to  and 
acquiesced  in  Valentine's  dealing  with  the 
dredge.  It  clearly  appears  from  the  evi- 
dence of  President  Vt'atson  that  he  under- 
stood that  Valentine  was  to  buy  in  the  dredge 
as  cheaply  as  possible  and  immediately  sell  it 
at  an  advance  for  the  benefit  of  Ramsay,  and 
that  the  bank  advanced  the  necessary  cash 
to  finance  the  transaction  as  an  accommodation 
to  Ramsay  (who  with  his  son  had  presented 
the  plan  to  Watson  in  plausible  terms,  as  the 
evidence  shows),  with  the  full  expectation 
that  the  dredge  would  be  promptly  resold  at 
a  large  advance,  out  of  which  the  bank 
would  be  promptly  repaid  the  cash  presently 
advanced,  and  the  additional  profits  would 
go  to  Ramsay  and  enable  him  to  make  a 
payment  on  his  debt  to  the  bank.  Watson 
had  not  the  least  idea  that  the  bank  was 
farther  complicated  in  the  affair  than  the 
advance  of  the  few  thousand  dollars  neces- 
sary to  finance  the  transaction,  and  he  had  no 
notice  or  suspicion  that  Valentine  intended  to 
retain  the  title  to  the  dredge  and  put  it  to 
practical  use. 

And  here  comes  in  a  matter  much  relied 
upon  by  the  defendants,  namely,  the  reduc- 
tion in  the  amount  of  Interest  charged  by 
the  bank  to  Ramsay.  The  bank  had  printed 
blanks  on  which  statements  of  the  ajnount  of 
interest  due  from  debtors  having  demand 
loans  from  the  bank  were  made  out  and  sent 
to  the  debtors,  and  several  of  these  were  put 
in  evidence  by  the  defendant  One  dated 
June  14,  1897,  filled  up  In  the  handwriting 
of  Valentine  and  addressed  to  H.  Ramsay, 
states  that  the  interest  on  his  demand  loan, 
amounting  to  $1,813,  will  be  due  July  1, 1S97, 
and  prompt  payment  of  the  same  was  re- 
quested. Now,  $1,813  was  the  amount  for  six 
months  Interest  on  the  whole  of  Ramsay's 
debt  at  that  time,  about  $55,000,  without 
giving  any  credit  for  the  $25,000,  which,  ac- 
cording to  defendant's  theory,  should  have 
been  credited  in  April,  1897.  This  paper  is 
significant,  in  that  it  is  entirely  Inconsistent 
with  Valentine's  evidence  that  there  was  a 
contract  for  the  credit  for  $25,000  in  or  be- 
fore April,  1897.  But  It  is  quite  consistent 
with  the  theory  which  I  have  formed  of  the 
true  facts  of  the  case.  The  amount  of  this 
notice  was  charged  up  against  Ramsay's  ac- 
count, and  a  like  amount  in  January,  1898. 
His  son  swears  that,  although  the  notice  was 
received  by  Ramsay  and  produced  by  defend- 
ants at  the  hearing,  yet  that  Ramsay  did  not 
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discover  the  overcharge  of  Interest  nntll  his 
book  was  written  up  and  his  vouchers  re- 
turned some  time  In  1898,  and  the  son  further 
swears  that  Valentine  was  spoken  to  about 
It  and  promised  to  have  Ramsay's  account 
credited  with  the  overcharge  of  interest,  but 
in  fact  never  did  have  It  so  credited.  But 
In  January,  1898,  Valentine  commenced,  and 
from  thenceforward  continued,  to  make  out 
the  semiannual  statements  of  interest  for  a 
reduced  amount,  namely,  $738,  being  the 
amount  due  for  six  notes  on  something  less 
than  $26,000  ($6,000  In  cash  had  been  paid 
by  Ramsay  In  the  meantime  on  bis  Ind^ted- 
ness  to  the  bank).  One  of  these  statements 
was  produced  with  the  receipt  for  the  amount 
signed  "paid"  by  Watson.  Being  examined 
on  that  subject,  Watson  stated  that  he  tiad 
no  personal  recollection  of  that  particular 
payment,  but  swore  In  substance  that  he 
might  have  signed  It  without  knowing  what 
It  was  for  or  what  length  of  time  the  Interest 
stated  In  It  covered.  When  examined  espe- 
cially on  the  question  of  his  knowledge  that 
the  semiannual  Interest  charges  were  re- 
duced, he  swears  that  he  did  not  know  it  un- 
til very  late,  meaning  shortly  l>efore  the  bank 
failed,  and  then  he  spoke  to  Valentine  about 
It,  and  be  understood  that  the  whole  amount 
was  to  be  collected.  He  was  then,  asked  by 
counsel  for  the  defendants  if  he  ever  said 
anything  to  Ramsay  to  the  effect  that  the 
amount  of  Interest  he  was  paying  was  not 
right,  and  be  said  he  did,  some  time  befote 
the  failure.  He  said  he  met  him  on  the 
street  and  said  something  to  him  to  the  ef- 
fect that  the  Interest  was  not  paid  on  the 
right  amount,  and  Ramsay  said  he  had  some 
agreement  with  Mr.  Valentine  about  it,  and 
he  (Watson)  said  "we,  the  bank,  had  no 
agreement  with  Valentine.  Q.  What  agree- 
ment did  he  [Ramsay]  say  he  had  with  Val- 
entine? A.  Some  agreement  in  regard  to 
payment  of  half  of  it,  something  of  that 
kind."  From  this  evidence  it  appears  clearly 
enough  that  Ramsay  luiew,  both  from  the 
fact  that  after  the  alleged  contract  for  credit 
interest  was  made  out  and  charged  up  to 
him  on  the  whole  amount  of  his  indebtedness, 
and  from  this  conversation  with  Watson,  that 
the  bank  held  and  claimed  to  hold  all  of  his 
notes  without  any  credit  on  account  of  the 
dredging  company's  notes,  and  in  the  face  of 
that  knowledge  be  refrained  from  making 
any  demand  or  taking  any  other  measures 
to  enforce  his  claim  for  a  credit  Another 
circumstance  is  worthy  of  notice.  The  bank 
held  a  demand  note  against  Ramsay  for 
$7,500  dated  March  30,  1895.  This  note  was 
paid  by  Ramsay  on  January  25,  1898,  after 
he  had  learned  that  Interest  was  being  de- 
manded from  him  on  over  $50,000.  If  he  at 
that  time  understood  that  he  had  paid  not 
only  $19,600,  but  $25,000  on  the  account,  of 
his  Indebtedness,  It  seems  to  me  that  It  was 
a  good  opportunity  to  have  had  the  payment 
actually  applied  and  the  note  handed  up  to 
him.    I  think  this  defense  wholly  fails. 


The  next  defense  which  I  will  notice  is 
that  the  bank  had  no  legislative  right  to  act 
as  a  bank,  and  hence  all  its  transactions  as 
such  were  void,  and  no  cause  of  action  ac- 
crued to  It  by  reason  of  the  loans  made  to 
Ramsay  or  any  other  borrower.  The  Middle- 
sex County  Bank  was  incorporated  by  an  act 
of  the  Legislature,  aK)roved  February  1, 1872, 
with  the  privilege  to  continue  as  such  for  20 
years.  It  went  immediately  into  business, 
performed  all  the  functions  of  a  bank,  until 
the  time  It  failed  in  July,  1899.  In  January, 
1892,  it  took  proceedings  to  extend  its  corpo- 
rate existence  for  80  years,  under  the  act  of 
April  21,  1876  (Gen.  St  p.  972,  J  302).  It  Is 
argued  that  the  act  cited  does  not  apply  to 
banks,  and  that  proceedings  for  extension 
were  void,  and  that  the  whole  proceeding  was 
in  violation  of  section  67,  p.  132,  of  the  bank- 
ing act  which  forbids  unincorporated  per- 
sons from  conducting  a  banking  business. 
I  shall  not  consider  or  discuss  these  argu- 
ments in  detail,  because  I  am  of  the  opinion 
that  the  defendants  are  estopped  from  set- 
ting up  this  defense.  It  will  be  observed 
that  section  57  of  the  banking  act  does  not 
declare  contracts  for  the  loan  of  money  made 
by  a  banking  company,  acting  without  legal 
authority,  to  be  void.  It  simply  prescribes 
a  penalty  upon  the  bank's  oflScers.  In  point 
of  fact  this  bank,  up  to  the  time  of  its  fail- 
ure, was  recognized  by  the  state  government 
authorities  as  a  lawful  institution,  and  was 
periodically  visited  as  such  by  the  Inspectors 
of  the  banking  department  Its  right  to  ex- 
ist and  do  business  as  a  bank  was  hever 
challenged  by  any  state  oflScer.  No  proceed- 
ings were  ever  instituted  against  It  by  the 
Attorney  General.  It  was  kept  open  as  a 
bank,  and  received  deposits  from  a  great 
number  of  individuals,  and  thereby  became 
Indebted  to  them.  It  loaned  those  moneys 
out  to  a  great  number  of  other  individuals. 
Including  Ramsay.  The  object  of  the  present 
proceeding  Is  to  recover  back  from  Ramsay 
that  portion  of  those  deposits  which  he  twr- 
rowed  and  never  repaid,  for  the  purpose  of 
distributing  it,  as  far  as  It  will  go,  among 
these  creditors  of  the  bauk,  and  It  Is  known 
to  the  court  that  there  will  be  a  deScIency 
for  that  object  In  short  complainant  is  to 
be  considered  In  equity  as  the  official  trustee 
and  agent  of  the  depositing  creditors  of  the 
bank  to  recover  the  moneys  which  the  bank, 
as  a  trustee  for  its  creditors,  loaned  to  its 
debtors.  The  bank  as  an  entity,  then,  may  be 
left  out  of  view  here.  In  my  view  it  would 
be  a  reproach  to  the  administration  of  Jus- 
tice, if  the  illegality  of  the  bank's  corporate 
existence  could  be  set  up  In  the  defense  of 
this  action.  I  think  It  does  not  lie  In  the 
mouth  of  a  man  who  borrows  money  from  a 
de  facto  bank  to  set  up.  In  defense  to  an  ac- 
tion to  recover  that  money,  that  the  bank 
has  no  right  to  exist.  The  authorities  dted 
by  the  complainant  fully  sustain  his  position 
In  that  behalf.  Silver  Lake  Bank  v.  North, 
4  Johns.  Cb.  370;  Camden  ft  Atlantic  R.  R. 
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Ck).  ▼.  Mays  landing  &  Egg  Harbor  City  R.  R. 
Co.,  48  N.  J.  Law,  530,  7  Atl.  523;  Steam 
Navigation  Co.  v.  Weed,  17  Barb.  (N.  Y.) 
378 ;  Palmer  t.  Lawrence,  3  Sandf.  170 ;  Ches- 
ter Glass  Co.  T.  Dewey,  16  Mass.  94,  102,  8 
Am.  Dec.  128.  A  large  number  of  cases  to 
tbe  same  effect  are  collected  In  the  case  in 
17  Barb.,  above  cited. 

Tbe  next  point  made  is  that  the  language 
of  the  mortgages  is  Insufficient  to  cover  these 
loans.  The  consideration  of  that  point  neces- 
sitates en  examination  of  those  Instruments 
and  the  location  of  the  mortgaged  premises. 
The  latter  consist  of  two  tracts  of  land,  or, 
more  accurately  speaking,  one  tract  of  land 
bisected  by  a  street  Taken  as  a  whole.  It 
may  be  described  as  being  about  750  feet  in 
length  by  460  feet  in  width,  facing  for  that 
distance  on  Staten  Island  Sound,  and  lying 
between  Fayette  street  and  Commerce  street, 
which  run  substantially  at  right  angles  with 
tbe  line  of  the  shore,  end  is  boimded  by 
High  street  on  the  west  It  is  bisected  by 
Rector  street,  which  leaves  about  three-fifths 
of  the  whole  lot  between  It  and  the  sound, 
and  about  two-flfths  between  it  and  High 
street  From  the  north  corner  of  the  whole 
tract  is  to  be  deducted  a  small  portion  be- 
longing to  Mrs.  Ramsay  and  another  small 
portion  belonging  to  St  Peter's  Church.  The 
first  mortgage  was  given  by  Ramsay  and 
wife  on  the  3d  of  March,  1892,  and  covers 
the  block  between  High  and  Rector  streets, 
and  secures  a  bond  in  the  penal  sum  of 
$60,000,  with  this  condition:  "Whereas  the 
Middlesex  County  Bank  is  about  to  loan 
certain  sums  of  money  to  tbe  said  Hugh 
Ramsay  to  an  amount  not  to  exceed  in  the 
whole  the  sum  of  $30,000  by  discounting  his 
promissory  notes  drawn  to  his  order  payable 
in  three  months  from  the  date  thereof 
respectively" — with  the  usual  verbiage  that 
the  mortgage  was  to  be  void  if  the  notes 
were  paid.  Tbe  condition  provides  also  for 
securing  any  renewal  of  such  notes.  The 
second  mortgage  was  given  on  the  10th  of 
June,  1895.  and  covers  a  parallelogram  on 
the  east  side  of  Rector  street,  bounded  on  the 
ends  by  Liberty  and  Commerce  streets,  and  on 
the  east  side  by  the  remainder  of  the  whole 
tract  The  condition  of  this  mortgage  declares 
that  it  Is  given  as  additional  security  for  the 
first  mortgage.  The  third  mortgage  is  dated 
the  4tb  of  December,  1895,  and  covers  the 
whole  tract,  and  refers  to  an  accompanying 
bond  whose  condition  is  as  follows:  "Where- 
as the  Middlesex  County  Bank  is  about  to 
loan  certain  sums  of  money  to  the  said  Hugh 
Ramsay  to  an  amount  not  to  exceed  in  the 
whole  the  sum  of  seventy-five  thousand  dol- 
lars by  discounting  his  promissory  notes 
drawn  to  his  order,  payable  in  three  months 
from  the  date  thereof  respectively" — follow- 
ing precisely  tbe  language  of  tbe  first  mort- 
gage, including  the  mention  of  renewals.  In 
fact,  it  is  quite  plain,  by  pencil  memoranda 
found  on  the  face  of  tbe  first  mortgage,  that 


It  was  handed  to  the  scrivener  as  a  form  for 
the  third  mortgage. 

Now,  tbe  argument  is  that  no  notes  at 
three  months  were  ever  discounted  for  Ram- 
sey, but  that  all  the  loans  were  made  on 
notes  payable  on  demand,  and  hence  were 
not  secured  by  these  mortgages.  I  am  un- 
able to  see  tbe  least  force  In  this  objection, 
under  tbe  circumstances  of  this  case.  In 
the  first  place.  Its  enforcement  would  result 
in  rendering  these  instruments  absolutely 
valueless,  except  as  to  the  $19,600  note,  in 
which,  on  Its  face,  it  is  declared  that  it  is 
secured  by  a  mortgage.  In  the  next  place, 
the  evidence  is  overwhelming  that  these 
moneys  were  loaned  on  the  strength  of  these 
mortgages,  and  Ramsay  must  have  so  under- 
stood it  It  is  quite  Impossible  to  believe 
that  he  could  have  understood  anything  else. 
To  have  done  so  he  must  have  supposed  that 
the  bank  was  calling  on  him  year  after  year 
to  give  these  mortgages  one  after  the  other, 
and  then  was  willing  to  loan  him  $50,000  or 
$60,000  without  any  security  whatever. 
That  it  is  quite  competent  for  the  parties  to 
use  the  mortgage  for  e  security  other  than 
that  mentioned  in  it  is  entirely  clear  and 
authoritatively  settled.  Our  courts  have 
gone  so  far  as  to  hold  that  a  mortgage  given 
for  money  loaned,  which  loan  has  been  re- 
paid and  the  mortgage  delivered  up  to  the 
mortgagor,  may  be  redelivered  for  another 
and  distinct  loan  end  be  entirely  valid  be- 
tween the  parties,  and  as  against  all  other 
parties,  except  intervening  Incumbrancers. 
It  is  authoritatively  settled  in  this  state  that 
it  is  competent  to  prove  by  parol  what  the 
real  object  of  a  mortgage  is,  and  that  it  Is 
given  for  tbe  purpose  not  disclosed  in  the 
condition.  Among  the  numerous  cases  cited 
by  counsel  I  mention  the  following:  Bell  v. 
Fleming,  12N.J.Eq.l3,  affirmed  Id.  491;  Rob- 
inson V.  Urqubart,  12  N.  3.  Eq.  515;  Flannl- 
gan  V.  Westcott,  11  N.  J.  Bq.  264;  Hoy  v. 
Bramball,  19  N.  J.  Eq.  664,  97  Am.  Dec.  687; 
Farnum  v.  Burnett,  21  N.  J.  Eq.  87;  Griffin 
V.  N.  J.  Oil  Co.,  11  N.  J.  Eq.  49;  SUvers  v. 
Potter,  48  N.  J.  Eq.  539,  22  Atl.  584;  Under- 
bill V.  Atwater,  22  N.  J.  Eq.  16;  Atwater 
V.  tTnderhlll,  22  N.  J.  Eq.  603;  Lanabon  v. 
Lawton,  50  N.  J.  Bq.  276,  23  Atl.  476. 

I  venture  the  suggestion,  however,  that 
under  the  circumstances  of  this  case  tbe 
validity  of  the  mortgages  is  of  little  con- 
sequence. They  were  of  record  and  were 
notice  to  everybody.  Tbe  debt  of  tbe  de- 
fendant is  thoroughly  established  and  is 
valid  and  binding  on  his  heirs  at  law.  The 
land  was  sold  by  the  administratrix  to  pay 
that  debt,  and  all  the  parties  defendant  who 
claim  under  the  conveyances  of  the  adminis- 
tratrix took,  of  course,  with  notice  of  the 
debt,  and  have  never  paid  one  cent  to  tbe 
administratrix.  She  has  a  vendor's  lien  on 
the  premises  which  she  can  enforce,  and,  in 
my  Judgment,  the  complainant,  as  a  creditor, 
is  subrogated  to  the  right  of  tbe  vendor's 
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Hen  M>  held  bj  the  administratrix,  and  a 
veiT  slight  amendment  to  his  bill  would  en- 
able him  to  enforce  that  Hen  in  this  suit 
The  action  of  the  widow  and  the  adult  heirs 
at  law  in  accepting  shares  of  stock  in  place 
of  their  several  rights  as  dowress  and  heirs, 
would  be  binding  on  them  for  the  purpose 
of  enforcing  the  vendor's  Hen,  so  that  the 
widow's  dower,  for  that  puri>ose  1^  ont  of  the 
way.  The  infant  belr  Is,  of  coarse,  bound 
by  the  acts  of  his  ancestor.  I  wUl  advise  a 
decree  in  favor  of  the  complainant  for  the 
whole  amount  of  his  claim,  and  that  it  Is  a 
first  lien  on  the  premises,  with  one  exception. 
In  July,  1897,  Ramsay  made  a  lease  for  10 
years  to  the  defendant  the  New  Tork  Wood 
Vnlcanitlng  Company,  for  about  one-half  of 
the  water  front,  at  the  yearly  rent  of  f4,700, 
and  it  now  claims  that  the  bank  waived  its 
priority  over  that  lease,  as  a  condition  to 
its  being  made.  This  claim  is  thoroughly 
established  and  frankly  admitted  by  the 
connsel  for  the  complainant  The  arrange- 
ment however,  does  not  destroy  the  lien  of 
the  mortgage  upon  the  rents  as  they  accrue. 

I  wUl  advise  a  decree  In  accordance  with 
these  views.  The  decree  wUl  also  be  subject 
to  whatever  rights  the  city  of  Perth  Amboy 
may  have  with  regards  to  the  opening  of  the 
street  through  the  premises,  which  it  claims 
was  reserved  In  the  vacation  of  one  which 
traversed  the  most  valuable  tract  diagonally. 

The  contest  between  the  defendants  has 
not  been  argued,  and  its  consideration  wUl 
be  taken  up  hereafter. 


MOORB  V.  DURNAN  et  aL 

<Coart  of  Chancery  of  New  Jersey.    Nov.  6, 
1905.) 

1.  IntEBEST— DECBEB— CONSTBUOnOK. 

Where  a  decree  directed  that  on  complain- 
ants tendering  to  defendants  a  certain  bond  to 
indemnifv  defendants  from  any  liability  on  a 
lost  check,  defendants  should  pay  complainants 
$450  and  taxed  coets,  the  decree  required  pay- 
ment only  after  tender  of  the  security,  and 
therefore  did  not  carry  Interest  until  after  that 
date. 

2.  Lost  iRSTBimENTS— Dkobkk— Indbkmity. 

Where  a  decree  directed  payment  of  a  lost 
check  on  complainants  tendering  to  "two  de- 
fendants" a  certain  bond,  a  bond  given  to  only 
one  of  the  defendants  was  not  a  compliance 
with  the  decree. 

Bill  by  Charles  P.  Moore  against  Charles 
B.  Dnman  and  others.  On  motion  to  set 
aside  an  execution.    Granted. 

William  J.  Backes,  for  complainant  Mar- 
tin P.  Devlin,  for  defendants. 

MAGIE,  Ch.  The  bill  In  this  cause  was  for 
the  enforcement  of  a  lost  check  for  $450.  On 
March  8,  1902,  a  decree  directed  that,  upon 
complainants  tendering  to  the  two  defend- 
ants a  bond  for  $500,  with  sureties,  etc.,  to 
indemnify  defendants  against  any  liability 
upon  the  check,  defendants  should  pay  to 
complainant  $450  and  the  taxed  costs,  and. 


in  default  of  payment,  that  the  complainant 
should  have  execution  for  said  debt  and  costs. 
On  ,  1005,  complainant  Issued  execu- 
tion In  the  cause  for  $450,  with  Interest 
thereon  calculated  from  the  date  of  the  de- 
cree. A  motion  Is  now  pending  to  set  aside 
the  execution;  the  defendants  claiming  that 
it  Is  excessive  In  Including  Interest  to  a  great- 
er amount  than  the  decree  Justifies. 

It  Is  conceded  that  no  bond,  with  securities, 
for  indemnifying  the  defendants,  was  tender- 
ed until  September  26,  1905.  Defendants  In- 
sist that  no  Interest  can  be  exacted  from 
them,  except  from  that  date.  If  the  decree 
bad  required  an  immediate  payment  of  the 
amount  it  would  doubtless  have  had  the  ef- 
fect of  a  Judgment  at  law,  and  carried  in- 
terest thereon  from  its  data  Section  44, 
Chancery  Act  1902  (Laws  1902,  p.  524) ; 
Wilson  V.  Marsh,  13  N.  J.  Bq.  289.  But  the 
decree  required  payment,  not  immediately, 
but  only  after  the  tender  of  security  to  In- 
demnify; and,  until  that  had  been  done,  de- 
fendant could  not  be  compelled  to  pay.  Con- 
sidering that  indemnity  was  deemed  neces- 
sary, It  may  be  said  that  they  could  not  safe- 
ly pay.  It  follows,  In  my  Judgment  that 
the  decree  did  not  justify  the  execution  for 
interest  except  for  so  much  as  accrued  after 
the  tender  of  the  required  Indemnity.  I 
have  not  been  referred  to  any  authorities 
on  this  subject  and  I  have  found  no  case  my- 
self, except  Bushnan  v.  Morgan,  5  Simmons, 
635,  which  seems  In  point  though  the  Ehig- 
llsh  decisions  of  that  period  on  the  subject 
of  Interest  sustain  doctrines  which  are  not 
now  admitted. 

Among  the  papers  submitted  on  this  mo- 
tion is  a  bond,  which  I  presume  was  that 
which  was  tendered.  If  so,  it  does  not  con- 
form to  the  terms  of  the  decree,  for  it  Is 
given  to  only  one  of  the  defendants. 

Upon  the  gn^ound  first  mentioned,  however, 
viz.,  that  the  execution  Is  for  an  excessive 
amount,  I  think  the  motion  must  prevalL 


TURNER  V.  KUEHNLB. 

(Coart  of  Chancery  of  New  Jersey.    Nov.  9, 
1903.) 

1.  DOWEB  —  FOBFEITHBE  —  JUOICIAI.    SaLB  — 

Effect— Fbaud. 

Where  a  husband,  in  order  to  defeat  his 
wife's  dower  Interest,  caused  a  mortgage  to  be 
foreclosed  against  his  lands,  the  wife  being  a 
party  to  the  proceedings,  and  prevented  competi- 
tive bidding  at  the  sale,  so  that  the  land  sold  for 
no  more  than  the  mortgage,  amounting  to 
$4,300.  and  by  agreement  with  the  purchaser 
the  husband  received  $18,000,  the  sale  was  not 
available  as  against  the  wife  in  a  suit  by  her 
for  dower. 

2.  Fraud — Defenses— Duty  to  Investigate. 

One  who  has  perpetrated  a  fraud  upon  an- 
other cannot  set  up  as  a  defense  thereto  that 
the  defrauded  party  should  have  discovered  the 
fraud  and  protected  himself  against  it  at  the 
time. 
S.  DowEB  —  Valuatiok  —  TiicB  —  Ikpbovk- 

MENTS. 

Where  a  husband  conveyed  bis  land  In  his 
lifetime,  the  widow's  dower  would  be  measured 
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as  at  the  date  of  Us  alienation,  and  she  conld 
acquire  no  benefit  from  Bubseqnent  improvements 
placed  on  the  proi>erty  or  its  x«neral  advance 
in  price. 

Suit  by  Louisa  EL  Turner  against  Louis 
Kuehnle  for  dower.  Heard  on  demurrer  to 
the  bill.    Demurrer  overruled. 

U.  G.  Styron,  for  complainant.  John  C. 
Reed  and  Thomas  G.  French,  for  defendant 

PITNEX,  V.  C.  This  Is  a  suit  for  dower. 
The  complainant,  as  the  widow  of  Richard 
H.  Turner,  deceased,  demands  dower  In  some 
valuable  real  estate  in  Atlantic  City  of 
which  her  husband  was  seised  in  liis  life- 
time, and  which  came  by  conveyance,  In 
which  she  did  not  Join,  to  the  defendant,  who 
is  in  possession  of  the  same.  The  defendant 
claims  that  her  dower  Is  barred  by  the  pro- 
ceedings of  foreclosure  and  sale  under  a  mort- 
gage which  was  paramount  to  her  husband's 
title,  and  to  which  proceedings  she  was  made 
u  party.  She  sets  out  In  her  bill  and  chal- 
lenges the  binding  eCCcct  upon  her  of  the  de- 
cree in  foreclosnre,  although  she  was  a  party 
to  It,  on  the  ground  that  the  amount  of  the 
mortgage  was  less  than  one-fourth  of  the 
value  of  the  premises  and  of  the  actual 
price  which  was  paid  by  the  defendant  to  her 
husband,  and  that  the  foreclosure  was  volun- 
tary upon  the  part  of  her  husband  and  the 
defendant,  and  that  they  colluded  in  procur- 
ing the  mortgage  to  be  foreclosed  and  the 
premises  to  be  sold  thereunder  for  the  bare 
amount  of  principal  due  on  the  mortgage, 
with  Interest  and  costs,  and  all  for  the  ex- 
press piupose  of  cutting  off  her  Inchoate 
right  of  dower.  The  question  thus  raised 
Is  an  Important  and  interesting  one,  and  its 
solution  requires  a  setting  forth  of  the  facts 
more  at  length.  They  are  very  well  ab- 
stracted in  the  defendant's  written  argument, 
which  I  shall  follow  in  the  main. 

The  complainant  was  married  to  her  hus- 
band in  1871,  and  lived  with  him  at  Atlantic 
City  until  1894,  when  he  deserted  her  and 
remained  away  until  1901,  when  be  came  to 
her  house  in  Atlantic  City  and  died.  In  Au- 
gust, 1803.  he  purchased  the  lands  In  ques- 
tion and  obtained  title  thereto  by  a  convey- 
ance from  one  Hoffman,  who,  on  the  same 
day,  mortgaged  the  premises  to  one  Allen  to 
secure  $4,000,  who  afterwards  assigned  the 
mortgage  to  one  FItton.  This  is  the  mort- 
gage which  was  subsequently  foreclosed.  In 
1805  her  husband  leased  the  premises  for  10 
years,  from  March  25,  1805,  to  one  Wheeler, 
for  a  yearly  rent  of  $1,200.  The  lease  con- 
tained a  covenant  upon  the  part  of  the  hus- 
band to  convey  the  premises  at  any  time 
within  one  year  for  the  sum  of  $18,000,  free 
and  clear  of  all  incumbrances.  Wheeler  as- 
signed the  lease  and  covenant  to  a  brewing 
company,  and  Wheeler  and  the  brewing  com- 
pany, or  one  of  them,  made  extensive  im- 
provements upon  the  premises,  and  incurred 
indebtedness  therein  which  was  not  paid,  and 
lien  Judgments  were  recovered,  and  the  prem- 


ises brought  to  sale  In  January,  1896,  and 
purchased  by  the  defendant,  to  whom  the 
lease  and  contract  of  sale  were  subsequently 
assigned,  so  that  the  defendant  became  en- 
titled to  demand  the  conveyance  of  the  prem- 
ises from  the  husband  at  the  sum  and  price 
of  $18,000.  The  defendant  filed  a  bill  against 
complainant's  husband  In  this  court  for  the 
specific  performance  of  that  contract  on  the 
lltb  of  March,  1806,  and  also  fUed  a  Us 
pendens  under  that  bill.  Prior  to  the  filing 
of  that  bill  the  defendant  and  the  complain- 
ant's husband  caused  a  deed  of  conveyance 
for  the  premises  to  be  prepared  from  the 
husband  and  the  complainant  to  the  defend- 
ant for  the  consideration  of  $18,000,  and 
asked  the  complainant  to  execute  it,  but  she 
declined.  No  fiuther  proceedings  were  had 
In  the  suit  for  specific  performance,  but  in 
October,  1896,  FItton,  the  holder  of  the 
paramount  mortgage,  filed  a  bill  to  foreclose 
the  same,  making  the  complainant  and  her 
husband  parties.  No  defense  was  put  In  by 
either  herself  or  her  husband.  Final  decree 
was  obtained  and  execution  Issued  to  the 
sheriff  of  Atlantic  county,  and  the  property 
brought  to  sale  on  the  6th  of  February, 
1897,  and  sold  to  the  solicitor  of  FItton  for 
the  amount  due  on  the  mortgage,  with  costs 
and  interest  The  solicitor  assigned  his  bid 
to  the  defendant  and  the  sheriff  made  his 
deed  to  the  defendant  and  under  that  deed  the 
defendant  claims  that  he  holds  title  free  and 
clear  of  the  complainant's  dower.  The  de- 
scription of  the  land  shows  that  they  cohsist 
of  two  lots  which  are  apparently  separate 
from  each  other. 

The  facts  relied  upon  to  nullify  the  effects 
of  this  conveyance  against  the  complainant 
are  as  follows,  which  the  complainant  has 
learned  since  the  death  of  her  husband  in 
1904:  The  premises  sold  for  $4,300,  the 
amount  due  on  the  mortgage,  and  were  worthv 
a  great  deal  more  than  the  $18,000  mentioned 
In  the  contract  of  the  husband,  and  were 
worth  at  least  $30,000  by  reason  of  the  Im- 
provements put  thereon  by  Wheeler  and  the 
brewing  company,  and  one  Irving,  shortly 
before  the  sheriff's  sale,  actually  offered 
complainant's  husband  $20,000  for  the  same, 
and  the  defendant  actually  paid  or  secured, 
coincident  with  the  delivery  of  the  sheriff's 
deed  to  him,  to  the  complainant's  husband 
the  sum  of  $18,000,  including  the  amount  paid 
for  the  sheriff's  deed.  Upon  the  refusal  of 
complainant  to  Join  with  her  husband  In  a 
conveyance  to  the  defendant,  her  husband, 
and  the  defendant  In  order  to  procure  a 
transfer  of  the  title  of  the  land  to  the  de- 
fendant discharged  of  the  Incumbrance  of 
the  inchoate  right  of  dower  of  the  complain- 
ant, entered  into  an  agreement  to  procure  the 
mortgage  in  question  to  be  .foreclosed  and  the 
premises  purchased  from  the  sheriff  by  the 
defendant,  at  a  price  sufiBcIent  only  to  pay 
the  amount  due  on  the  mortgage  and  the 
costs,  which  costs  the  husband  agreed  to  pay 
out  of  the  purchase  money,  and  it  was  part  of 
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tbe  agreement  to  provide  against  any  snr- 
plus  arising  from  tbe  sale  by  discouraging 
and  preventing  competitive  bidding  at  tbe 
sale,  and  It  was  understood  between  tbe  bns- 
band  and  the  defendant  that  at  tbe  delivery 
of  tbe  sheriff's  de^  to  tbe  defendant  be 
should  pay  to  tbe  husband  the  whole  $18,000 
purchase  money  provided  for  In  the  covenant, 
and  that  the  husband  and  the  defendant  In- 
dnced  the  holder  of  the  mortgage  to  allow  the 
same  to  be  foreclosed  and  tbe  proceeding!* 
carried  through  to  sale  in  accordance  with 
the  agreement  The  mortgage  was  not  fore- 
closed with  the  honest  purpose  of  collecting 
tbe  money  due  thereon,  but  with  tbe  frand- 
olent  intent,  to  use  tbe  language  of  tlie  bill, 
"of  securing  an  unfair  and  unjust  advantage 
of  your  oratrlz  by  obtaining  from  such  pro- 
ceedings the  decree  of  this  court  barring  tbe 
rights  and  interest  of  your  oratrix  in  the  said 
lands  *  *  *  by  means  of  a  sale  of  the 
lands  and  a  deed  of  conveyance  to  tbe  defend- 
ant." At  that  time  the  complainant's  hus- 
band was  the  owner  of  real  estate  In  At- 
lantic City  worth  at  least  |30,000,  and  pos- 
sessed of  money  and  securities  to  a  large 
amount.  The  sale  was  conducted  at  a  hotel 
of  which  the  defendant  was  the  proprietor. 
Tbe  defendant  is  a  man  of  reputed  wealth, 
of  extensive  influence  in  tbe  community,  and 
of  wide  popularity.  Both  he  and  the  com- 
plainant's husband  were  present  at  the  sale, 
and  caused  it  to  be  made  known  to  those  In 
attendance  thereat,  for  the  purpose  of  dis- 
couraging competition  In  the  bidding,  "that 
tbe  premises  were  to  be  sold  only  for  tbe 
pnrpoee  of  making  title  thereto,  and  that  tbe 
said  Turner  and  the  said  Kuehnle  were  tbe 
only  ones  Interested  in  said  sale  and  said 
premises  and  in  the  objects  of  said  sale." 
Those  in  attendance  at  the  sale  were  largely 
tbe  friends  of  defendant  and  the  complain- 
ant's husband,  and  for  that  reason  declined 
to  bid,  and  only  one  bid  was  in  fact  made, 
and  tbat  was  by  the  solicitor  of  the  mort- 
gagee, who  was  the  personal  counsel  of  the 
defendant  and  the  "husband,  and  known  as 
anch  by  tbe  persons  attending  the  sale. 
After  tbe  sale  the  solicitor,  without  any  con- 
sideration, assigned  tbe  bid  to  the  defendant, 
and  tbe  sheriff  executed  and  delivered  a  deed 
to  tbe  defendant.  Tbe  amonnt  actually  paid 
at  its  delivery  by  tbe  defendant  to  the  hus- 
band, by  cash  and  mortgage,  was  $18,650. 
The  additional  $650  represented  Interest  on 
the  pnrchase  price  of  $18,000.  Ck>mplainant 
learned  of  these  facts  after  the  death  of  her 
bosband,  and  immediately  employed  counsel 
to  bring  suit,  and  instructed  him  to  take 
proceedings  to  establish  her  rights  in  the 
lands.  Counsel  so  employed  failed  to  pro- 
ceed at  once,  and  after  waiting  on  him  a 
reasonable  time,  tbe  exact  time  is  not  stated, 
■he  employed  her  present  solicitor,  who  filed 
this  bill  on  the  17th  day  of  May,  1905,  about 
14  months  after  the  death  of  her  husband. 
The  demurrer  charges  generally  a  want  of 
equity,  and  that  her  remedy  is  at  law.  If  at 


all,  that  any  defense  which  she  has  to  the 
decree  should  have  been  set  up  in  the  fore- 
closure suit,  and  that  tbe  bill  is  multifarious 
and  lacking  In  parties.  The  complainant's 
bill  does.  In  fact,  attack  the  priority  over 
the  conveyance  to  her  husband  of  the  FItton 
mortgage,  but  I  tliink  that  that  part  of  the  bill 
does  not  set  up  a  cause  of  action.  She  also 
alleges  that  her  husband  was  entirely  able 
financially  to  pay  off  and  discharge  tbe  mort- 
gage in  fulfillment  of  bis  covenant  to  con- 
vey, and  that  the  mortgage  was  in  fact  and 
In  effect  paid  by  her  husband  out  of  tbe  pur- 
chase money,  and  such  payment  was  known 
to  tbe  defendant,  so  tbat  she  is  In  equity 
dowable  of  tbe  whole  premises  without  any 
deduction  for  the  mortgage.  Without  ex- 
pressing any  final  opinion  on  that  question,  I 
shall  assume,  for  the  purposes  of  the  demur- 
rer, that  the  defendant  is  at  least  entitled 
to  occupy  tbe  position  of  assignee  of  the 
mortgage  and  to  set  it  up  in  equity  against 
the  complainant's  demand  by  way  of  redu- 
cing tbe  amount  of  her  dower,  if  any  she  has. 

The  Important  question  In  the  cause  is 
whether,  from  tbe  facts  above  displayed,  the 
defendant  can  set  up  the  benefit  of  the  de- 
cree of  foreclosure  against  the  complainant 
Tbe  language  of  the  decree,  as  set  out  In  the 
bill.  Is  that  the  "defendant  [singular]  be  forev- 
er barred,"  etc.  I  shall  treat  It  as  if  it  was  in 
tbe  plural,  "defendants,"  and  that  it  includes 
the  complainant.  It  seems  to  be  entirely  set- 
tled that  the  machinery  of  a  court  of  Justice 
Is  capable  of  being  made  use  of  to  promote 
Injustice  and  to  perpetrate  a  fraud.  In  other 
words,  there  is  nothing  so  peculiarly  sacred 
about  a  Judgment  or  decree  of  a  court  of 
justice  as,  on  the  one  hand,  to  prevent  their 
being  used  for  fraudulent  purposes,  and,  on 
the  other  hand,  to  prevent  this  court  from 
limiting  their  force  and  effect  accordingly. 
Metropolitan  Bank  v.  Durant  22  N.  J.  Eq. 
85,  at  page  42,  afllrmed  24  N.  J.  Eq.  556.  Me- 
chanics' National  Bank  v.  Burnet  Mfg.  Co.,  33 
N.  J.  Eq.  486  affirmed  on  appeal  Sqnier 
▼.  Mechanics'  Nat  Bank,  35  N.  J.  Eq.  S44. 

The  bill  was  there  filed  to  set  aside  a 
sale  of  property  under  a  Judgment  and  ex- 
ecution, on  tbe  ground  that  the  Judgment, 
which  was  for  an  honest  debt  was  recov- 
ered and  th.e  property  brought  to  sale  under 
it  for  the  purpose  of  having  tbe  property 
sacrificed  and  bought  in  for  the  benefit  of 
the  defendant,  and  for  the  purpose  of  de- 
feating the  other  creditors  of  the  defendant. 
The  last  two  headnotes  are  as  follows: 
"Fraud  perpetrated  by  means  of  a  Judgment 
is  entitled  to  no  more  immunity  than  a  fraud 
perpetrated  by  any  other  means.  If  a  Judg- 
ment, founded  upon  a  Just  debt,  is  entered, 
not  for  the  purpose  of  securing  or  collecting 
the  debt,  but  for  the  purpose  of  being  used 
for  a  cover  to  protect  tbe  defendant's  prop- 
erty from  his  other  creditors,  the  court  will 
denounce  it  as  a  fraud  and  set  it  aside,  as 
it  would  any  other  fraudulent  contrivance." 
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To  the  same  effect  la  Ktrkpatrtck  t.  Ck>rn- 
ing,  38  N.  J.  Eq.  234,  In  the  Court  of  Appeals, 
and  the  same  case  subsequently  before  the 
same  court  in  40  N.  J.  Eq.  241.  At  page  257 
of  40  N.  J.  Eq.,  Mr.  Justice  Scudder  says: 
"While,  therefore,  the  decree  of  foreclosure 
Is  conclusive  as  to  the  parties  who  were 
Interested  at  the  time  In  the  lands  fore- 
closed, so  that  they  cannot  attack  it  for  in- 
formalities or  want  of  proper  parties  [these 
were  some  of  the  grounds  on  which  it  was 
attacked],  yet  the  sale  of  the  real  and  per- 
sonal estate  may  be  set  aside  and  the  decree 
opened,  if  fraud  be  shown,  and  the  prices 
paid  for  the  land  and  personal  estate  will 
be  inquired  into  to  ascertain  bow  much  is 
equitably  due  from  one  party  to  the  other. 
•  •  •"  Further  on  he  quotes,  with  approv- 
al, the  language  of  Kerr  on  Fraud  and  Mis- 
take, which  I  will  again  quote :  "The  strong 
language  applied  to  cases  of  fraud  Is  that 
deeds,  obligations,  contracts,  awards,  judg- 
ments, or  decrees  may  be  instruments  to 
which  parties  may  resort  to  cover  fraud,  and 
through  which  they  may  obtain  the  most 
unrighteous  advantages,  but  none  of  such  de- 
vices or  instruments  will  be  permitted,  by  a 
court  of  equity,  to  obstruct  the  requisitions 
of  Justice.  If  a  case  of  fraud  be  established, 
a  court  of  equity  will  set  aside  all  transac- 
tions founded  upon  It,  by  whatever  machin- 
ery they  may  have  been  effected,  and  not- 
withstanding any  contrivance  by  which  it 
may  have  been  attempted  to  protect  them. 
It  is  Immaterial  whether  such  machinery 
and  contrivance  consisted  of  a  decree  in  eq- 
uity and  a  purchase  under  It,  or  of  a  judg- 
ment at  law,  or  of  other  transactions  be- 
tween the  actors  )n  the  fraud."  Kerr  on 
Fraud  and  Mistake,  43,  44.  The  peculiar 
fraud  perpetrated  in  the  cases  just  cited 
was  the  use  of  the  judgment  In  the  one  case 
and  the  decree  of  foreclosure  in  the  other 
for  the  purpose  of  acquiring  title  to  property 
for  a  sum  less  than  It  was  worth,  and  thus 
cutting  off.  In  the  one  case,  the  other  credit- 
ors of  the  defendant  in  the  judgment,  and, 
in  the  other  case,  the  parties  interested  in 
the  equity  of  redemption. 

Such  was  the  object  of  the  sal6  under  the 
foreclosure  in  the  present  case,  and  of  the 
contrivance  by  which  the  property  was  sold 
at  a  price  less  than  one  quarter  of  the  real 
contract  price  between  the  parties,  and  one- , 
sixth  of  the  actual  value  of  the  property. 
What  the  complainant  asks  is,  indeed,  not 
the  setting  aside  the  decree  of  sale,  but  that 
of  foreclosure,  which  is  that  the  defendants 
stand  absolutely  forever  barred  and  fore- 
closed in  the  equity  of  redemption  in  so 
much  of  the  mortgaged  premises  as  shall 
be  sold  by  virtue  of  the  decree.  Now,  a 
sale  fraudulently  contrived  and  conducted  In 
such  manner  as  to  reduce  the  amount  bid 
to  less  than  one  quarter  of  the  actual  price 
paid  for  the  premises,  for  the  purpose  of 


defeating  the  Just  and  lawful  right  of  the 
complainant  in  the  actual  surplus  money, 
ought  not,  in  equity,  to  be  considered  and 
treated  as  such  a  sale  as  will  fulfill  the  con- 
dition of  the  decree  barring  redemption. 
The  decree  itself  consists  of  two  parts: 
First,  the  ascertainment  of  the  amount  due 
and  the  declaration  that  the  complainant 
is  entitled  to  have  the  premises  sold  to  pay 
the  same;  and  second,  the  decree  of  fore- 
closure against  all  the  defendants  when  the 
premises  are  sold,  so  that  the  actual  fore- 
closure depends  entirely  upon  the  sale,  and, 
in  order  to  give  effect  to  the  foreclosure  in 
a  court  of  equity,  it  must  not  be  a  fraudulent 
sale,  conducted  in  such  a  manner  as  to 
Injure  the  parties  affected  by  It 

But  it  is  argued  that  complainant  was 
guilty  of  a  lack  of  proper  attention  to  her 
own  Interests  in  not  taking  at  the  time 
positive  action  In  asserting  her  rights,  and 
that  by  her  silence  she  measurably  acqui- 
esced in  what  was  done  and  is  estopped  from 
now  asserting  them.  Let  us  consider  this 
aspect  of  the  case ;  and  in  so  doing  we  must 
bear  in  mind  that  she  was  under  all  the 
ordinary  disadvantages  of  a  woman,  inex- 
perienced in  legal  matters,  and  presumably 
unadvised  as  to  her  rights  and  how  to  assert 
them.  She  did,  indeed,  have  notice  that  the 
property  was  proposed  to  be  sold  about  a 
year  previous  to  the  sheriff's  sale  by  ber 
husband  to  the  defendant  for  the  sum  of 
$18,000,  but  she  is  not  chargeable  with  notice 
that  the  foreclosure  which  took  place  several 
months  later  was  part  of  a  scheme  to  carry 
through  that  sale  without  her  signature  to 
the  deed.  Moreover,  I  do  not  feel  disposed 
to  apply  to  her,  with  full  force,  the  maxim 
that  Ignorance  of  the  law  does  not  excuse. 
I  doubt  very  much  whether  it  ought  to  be 
applied  under  the  circumstances  of  this  case. 
Be  that  as  it  may,  she  had  a  right  to  presume 
that  the  property  would  bring  at  the  sale 
its  full  value,  and  she  was  not  called  upou 
to  suspect,  much  less  presume,  that  the  sale 
of  property  worth  to  her  husband  $18,000, 
and  to  the  person  holding  the  contract  many 
thousand  more,  could  be  so  managed  as  to  be 
sold  at  a  sum  not  more  than  one-sixth  of 
Its  real  value,  and  such  sale  receive  the 
approval  of  this  court.  She  was  not  only  not 
chargeable  with  notice,  but  the  demurrer  ad- 
mits that  she  did  not  have  actual  knowledge 
of  the  fraudulent  means  by  which  that  un- 
lawful result  was  obtained.  She  had  the 
right  to  expect  that  the  surplus,  over  and 
above  the  amount  of  the  mortgage,  would  be 
paid  into  this  court,  and  that  before  it  was 
paid  out  she  would  receive  notice  thereof,  ac- 
cording to  the  rules  and  practice  of  this 
court,  and  have  the  opportunity  to  assert 
her  rights.  She  is  not  chargeable  with  no- 
tice that  a  fraud  was  being  practiced  upon 
her.  These  considerations  of  themselves  are, 
in  my  judgment,  a  sufficient  answer  to  this 
objection. 
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But  there  Is  another  consideration,  and 
it  is  this:  In  my  Judgment  a  party  who 
has  perpetrated  a  fraud  upon  another  through 
the  forms  of  law,  or  otherwise,  cannot  be 
permitted  to  set  up,  as  a  defense  to  his  fraud, 
that  the  defrauded  party  ought  to  have  dis- 
covered the  fraud  and  protected  himself  or 
herself  against  It  at  the  time.  It  does  not 
alter  the  character  or  effect  of  the  fraud  that 
tt  was  successful,  and  that  the  defrauded 
p&Tty  might  have  protected  himself  or  her- 
self against  tt,  and  failed,  either  through 
oyerslght,  positive  neglect,  or  otherwise,  to 
do  so,  and  in  my  Judgment  no  estoppel  arises 
oat  of  such  failure.  It  Is  not  necessary  at 
this  time  to  determine  deflnltlTely  what 
remedy  the  complainant  would  have  had 
against  the  $14,000  snrplus.  If  the  property 
bad  been  bid  up  to  the  actual  amount  paid, 
nor  the  remedy  which  she  will  have  in  this 
cause  at  the  final  hearing.  But  there  seems 
to  be  little  doubt  as  to  what  her  remedy  was 
at  the  time  of  the  sale.  The  question  was 
dealt  with  and  decided  by  Chancellor  Zab- 
rieslcie  In  Yreeland  y.  Jacobus,  19  N.  J.  Eq. 
231,  and  in  Denton  v.  Nanny,  8  Barb.  (N. 
T.)  618,  where  the  subject  is  discussed  and 
the  authorities  cited  in  an  elaborate  and  able 
opinion.  It  may  be  inferred  that  the  decision 
in  Yreeland  ▼.  Jacobus  led  to  the  adoption  of 
the  159th  rule,  found  In  the  first  edition  of 
Dickenson's  Chancery  Precedents,  at  page  40, 
and  the  elatrarate  scheme  for  ascertaining 
the  vaine  of  the  widow's  inchoate  right  of 
dower,  found  on  pages  64,  65,  of  the  same 
book.  That  rule,  159,  was  abrogated  in  1886 
(see  41  N.  J.  Eq.  I,  6  Atl.  ill),  for  what  reason 
I  am  not  at  present  informed.  But  its  ab- 
rogation cannot  affect  the  right  of  the  com- 
plainant under  the  doctrine  laid  down  by 
Chancellor  Zabrleskie  in  Yreeland  t.  Jacobus, 
which  I  do  not  find  has  ever  been  doubted  or 
overruled. 

There  is  as  little  doubt  as  to  the  remedy 
of  the  complainant  herein,  if  the  bar  of  the 
decree  of  foreclosure  Is  removed  as  to  her. 
As  her  husband  did  not  die  seised  of  the 
premises,  her  dower  will  be  measured  as  of 
the  date  of  his  alienation,  and  she  will  de- 
rive no  benefit  from  the  subsequent  improve- 
ments put  upon  the  property,  or  its  general 
advance  in  price.  So,  as  to  damages  for 
the  detention  of  her  dower,  they  will  com- 
mence from  the  date  of  her  demand,  and 
not  from  the  date  of  the  death  of  her  hus- 
band. 

Objection  was  taken  that  Mr.  Fitton,  the 
mortgagee,  should  have  been  made  a  party. 
I  am  unable  to  see  the  least  interest  that 
he  has  In  this  controversy.  No  relief  is  pray- 
ed against  him,  and  no  decree  that  tlie  court 
can  make  can  affect  him  in  the  least,  either 
directly  or  indirectly. 

I  will  advise  that  the  demurrer  be  overrul- 
ed, with  costs,  and  leave  to  the  defendant 
to  answer  within  20  days  after  service  upon 
him  of  a  copy  of  the  order  and  of-  payment 
of  costs. 


BELLBYILLE  TP.,   ESSEX   COUNTY,  v. 
CITY  OF  ORANGE  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nov.  13, 
1905.) 

1.  Nuisance  —  Public  Nuisance  —  Abate- 
ment—Action BT  Town. 

Where  a  town  -was  not  charged  with  duties 
relating  to  the  public  health,  it  was  not  entitled, 
independent  of  contract,  to  file  a  bill  for  pro- 
tection against  a  public  nuisance  common  to  ail 
its  citizens ;  such  power  l)eing  vested  in  the 
Attorney  General. 

2.  Municipal   Cobposations — Unauthobizeo 

CONTBACTS — EnFOBCEMBNT. 

Where  complainant  town  contracted  with 
defendant  city,  without  legislative  authority, 
tliat  defendant,  as  a  part  of  the  construction 
of  a  sewer  to  tide  water  through  the  streets  of 
the  town,  should  maintain  in  another  munici- 
pality a  tidal  collection  chaml>er,  to  be  operated 
m  a  certain  manner,  the  town  did  not  thereby 
acquire  the  right  to  compel  specific  performance 
of  that  portion  of  the  contract  regulating  the 
use  of  such  chamber  for  the  protection  of  the 
public  interests  of  the  town. 

3.  Same— Contracts — Sewebs. 

Gen.  St.  p.  622,  §  4,  authorizing  a  town 
to  make  such  regulations  for  the  laying  of  a 
sewer  through  its  territory  to  tide  water  as 
might  be  imposed  for  iaymg  its  own  sewers 
therein,  did  not  authorize  a  contract  between  a 
town  and  a  city,  constructing  a  tidal  sewer 
through  the  streets  of  the  town,  regulating  the 
use  of  a  tidal  collection  chamtwr  in  another 
municipality  when  constructed. 

4.  Same— Ultra  Vibes. 

A  city  being  authorised  by  Gen.  St.  p. 
622,  §  4,  to  construct  «  tidal  sewer  and  a  tidal 
collection  chamber  in  connection  therewith,  and 
to  control  the  operation  of  such  chamber,  an 
agreement  relating  to  its  operation,  if  made 
with  a  person  or  municipal  authority  having 
property  or  public  rights  to  protect,  is  not 
ultra  vires.. 

Bill  by  the  township  of  Believiile,  In  Essex 
county,  against  the  d^  of  Orange  and  others. 
On  demurrer  to  the  bill.    Sustained. 

Mr.  Tamblyn  and  Oliver  H.  Perry,  for  com- 
plainant. William  A.  Lord,  Edwin  B.  Good- 
eli,  and  Mr.  Halfpenny,  for  defendants. 

EMERY,  Y.  C.  The  city  of  Orange,  by  the 
act  of  April  7,  1890,  entitled  "An  act  to  pro- 
vide for  drainage  and  sewerage  in  cities  of 
this  state"  (Gen.  St  p.  622),  was  authorized 
(section  4)  to  construct  a  sewer  to  tide  water, 
and  for  this  purpose,  if  necessary,  to  lay  its 
sewer  through  the  streets  of  any  other  town- 
ship or  municipality,  "under  such  reasonable 
regulations,  if  any,  as  may  be  Imposed  by 
such  township  or  municipality  with  respect  to 
like  work  done  therein  by  itself,  and  such 
street  or  highway  shall  be,  as  far  as  possible, 
restored  to  Its  original  condition,  at  the  prop- 
er cost  of  the  city  for  whose  benefit  the  work 
Is  done."  On  April  29,  1892,  the  city  of 
Orange  and  the  township  of  Belleville  entered 
into  a  contract  (annexed  to  the  bill)  by  which 
the  township  consented  to  the  construction 
through  part  of  its  territory  by  the  city  of 
Orange  of  a  sewer  to  tide  water;  the  sewer 
(in  the  language  of  the  recital)  "to  l>e  an 
outlet  for  other  sewers  already  constructed 
and  in  the  course  of  construction,  within  its 
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[the  city's]  limits."  The  consent  of  the  town- 
ship was  giyen  upon  certain  terms  and  con- 
ditions, all  of  which,  except  two,  related  to 
the  places  In  the  streets  where  the  sewer 
pipes  were  to  be  located,  the  protection  of 
public  travel  during  the  construction,  the  res- 
toration of  the  streets,  and  the  payment  of 
the  expense  of  inspection  of  the  construction. 
These  terms  and  conditions  were  all  regula- 
tions of  a  character  which  might  be  Imposed 
by  the  township  with  respect  to  the  construc- 
tion of  its  own  sewers.  Another  of  these 
"terms  and  conditions"  related  to  the  location 
of  the  outlet  at  tide  water,  and  the  fourth, 
the  only  one  now  in  question,  was  as  follows: 
"(4)  A  tidal  chamber  shall  be  constructed  In 
connection  with  said  sewer,  into  which  all 
the  sewage  shall  be  carried.  Said  tidal 
chamber  shall  be  air-tight  and  water-tight, 
and  shall  be  emptied  only  during  the  first 
two  hours  of  the  ebb  tide."  The  city  of 
Orange  expressly  agreed  to  observe  and  ful- 
fill the  terms  and  conditions.  The  sewer  was 
constructed  according  to  the  agreement,  the 
outlet  being  within  the  boundaries  of  the 
city  of  Newark,  and  a  tidal  chamber,  also 
within  the  city  of  Newark,  was  constructed  In 
connection  with  It,  and,  as  the  bill  alleges, 
for  a  considerable  period  after  the  agree- 
ment the  sewage  was  collected  in  the  tidal 
chamber  and  discharged  within  the  hours 
specified  In  the  agreement.  The  city  of 
Orange,  as  the  bill  further  alleges,  subsequent 
to  the  construction  of  the  outlet  allowed  other 
municipalities,  the  townships  of  Bloomfleld 
and  Montclalr,  to  discharge  sewage  into  the 
outlet  sewer,  by  reason  of  which  the  sewer 
is  overcharged,  and  the  tidal  chamber  is  In- 
adequate to  hold  the  sewage  for  the  term  re- 
quired by  the  agreement  The  agreement 
with  Montclalr  for  the  use  of  the  sewer  was 
made  before  the  contract,  and  the  agreement 
with  Bloomfleld  in  the  following  year  (1895). 
Both  of  these  agreements  were  made  under 
the  authority  of  a  previous  act  of  March  26, 
1800,  entitled  "An  act  to  provide  for  drainage 
and  sewerage  in  townships."  Gen.  St.  p. 
3649.  The  bill  charges  that  for  more  than  a 
year  past  the  sewage  has  been  allowed  to  pass 
through  the  tidal  chamber  into  the  river  at 
all  hours  of  the  day  and  night;  that  the 
city  of  Orange  refuses  to  collect  and  dis- 
charge it  according  to  the  agreement.  By 
reason  of  this  breach  of  the  agreement  the 
sewage  discharged  Into  the  Passaic  river  ac- 
cumulates at  the  mouth  of  the  sewer,  and  is 
carried  by  the  tide  up  the  Passaic  river, 
"to  and  along  the  property  of  complainant 
and  the  citizens  of  the  township  of  Belleville, 
to  the  Injury  and  damage  of  the  property  of 
your  orator  and  the  citizens  of  the  said  town- 
ship of  Belleville,  and  that  the  same  is  a 
menace  to  the  health  of  the  said  citizens  and 
Inhabitants  of  the  said  township  of  Belle- 
ville." Injunction  is  sought  compelling  the 
specific  performance  of  this  article  of  the 
agreement,  and  defendant  demurs  to  the  bill 
for  want  of  equity. 
The  bill  IB  not  filed  for  the  protection  from 


an  alleged  nuisance  of  property  owned  by 
complainant,  and  the  ownership  of  any  prop- 
erty entitled  to  such  protMtion  is  not  alleged 
by  the  bill.  As  mere  riparian  owners  of 
property  sitnate  on  the  tide  water.  It  is  doubt- 
ful, under  the  decision  in  Marcus  Sayre  Co. 
V.  Newark  (1899)  60  N.  J.  Eq.  861,  45  Atl. 
985,  whether  the  township  is  entitled  to  snch 
protection.  Nor  Is  the  complainant  charge 
by  law  with  any  such  duties  relating  to  the 
public  health  as  to  entitle  it.  Independent  of 
any  contract,  to  file  a  bill  for  protection 
against  a  public  nuisance  common  to  all  its 
citizens.  The  Attorney  General  alone  has 
this  right  Newark  Aqueduct  Board  ▼.  Pas- 
saic (1899)  46  N.  J.  Bq.  393,  401,  18  Atl.  106. 

The  question  in  the  case,  therefore.  Is 
whether  the  township,  having  no  property  or 
public  rights  to  be  protected  against  the  nol- 
sance  alleged,  is  entitled  to  the  substantial  re- 
lief of  enjoining  the  alleged  nuisance  by  a 
specific  performance  of  the  terms  of  the  con- 
tract relating  to  the  manner  of  the  use  of  the 
sewer.  This  equitable  remedy  Is  usually 
given  for  the  purpose  of  protecting  rights  of 
a  complainant  or.  In  case  of  public  bodies, 
for  the  protection  of  public  rights  with  which 
they  are  charged  by  law,  and  relating  to 
which  there  are  contracts  anthorlzed  by  law. 
The  township  cannot,  in  my  Judgment,  by  a 
mere  contract  with  another  municipality,  and 
In  the  absence  of  legislative  authority.  Invest 
itself  with  the  rights  which  belong  to  the 
Attorney  General  or  other  public  authorities 
for  the  protection  of  public  interests;  nor,  in 
the  absence  of  like  authority,  could  the  city 
of  Orange,  by  contract,  give  such  public  rights 
against  Itself  to  the  townshln.  The  statutory 
authority  to  make  regulations  as  to  laying  the 
sewer  through  the  territory  of  the  townsliip, 
such  as  might  be  Imposed  for  laying  Its  own 
sewers  therein,  did  not,  either  expressly  or  by 
implication,  authorize  a  contract  relating  to 
the  use  of  the  sewer  in  another  municipality 
when  constructed,  on  breach  of  which  the 
township  would  be  entitled,  as  representing 
the  common  public  rights,  to  enjodn  a  violation 
of  the  contract,  for  the  sole  reason  that  the 
violation  resulted  in  a  public  nuisance.  The 
remedy  against  the  alleged  public  nuisance,  If 
any  remedy  exists.  Is  with  the  Attorney  Gener- 
al, and  the  township  cannot,  in  my  Judgment, 
acquire  the  right  to  enjoin  a  public  nuisance 
on  the  ground  of  breach  of  contract,  uniess 
the  Legislature  has  authorized  the  township 
to  make  a  contract  for  that  purpose. 

It  was  claimed  by  defendant  that  this 
clause  of  the  contract  was  ultra  vires;  but 
as  the  city  had  power  under  the  act  to  con- 
struct the  tidal  chamber  and  to  control  Its 
operation,  an  agreement  relating  to  this  oper- 
ation, if  made  with  a  person  or  municipal 
authority  who  had  property  or  public  rights 
to  protect,  would  not,  I  think,  have  been  ultra 
vires ;  and,  not  being  necessarily  ultra  vires. 
It  is  possible  that  an  action  at  law  for  nomi- 
nal damages  might  be  maintained  In  favor 
even  of  a  contractee  not  having  any  property 
or  public  rights  to  protect    I  do  not  pass 


Digitized  by 


Cjoogle 


N.J4 


PEOPLE'S  NAT.  BANK  OF  NEW  BRUNSWICK  r.  SCHBPFLIN. 


833 


on  tbis  question,  for  the  eqnltable  remedy  of 
specific  performance  Is  given,  not  for  the 
mere  enforcement  of  contracts,  but  because 
q)eciflc  performance  is  necessary  to  glre  com- 
plainant the  full  benefit  of  the  property  or 
other  rights  which  he  is  entitled  to  receive 
by  the  contract. 
The  demurrer  will  be  sustained. 


OBAF  T.   WEST  JERSEY  &  &  B.  00. 
(Supreme  Court  of  New  Jersey.    Nov.  18,  1905.) 

Cabbiebs  —  Irjctt  to  Pabsbnoeb  —  Ncou- 

OEROB-^OLTiNo  or  Cab. 

Where  a  train,  just  as  it  stopped,  gave  a 
larch  to  one  side,  which  caused  the  door  of 
«  car  to  shut  upon  the  fingers  of  a  passenger 
who  stood  in  an  open  doorway,  the  facts  did 
not  warrant  an  inference  of  negligence;  the 
motion  of  tiie  car  appearing  to  have  been  no 
more  than  the  usual  motion  Incident  to  stop- 
ping- 

[Bd.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  !S  -1205,  1223.] 

Appeal   from  District  Court  of  Camden. 

Action  by  Richard  B.  Oraf  against  the 
West  Jersey  &  Seashore  Railroad  Company. 
From  a  Jndgmeat  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  June  term,  1906,  before  DIXON 
and  SWATZB.  J  J. 

GasklH  ft  Oasklll,  for  appellant  Clarence 
T.  Atkinson  and  Spencer  Simpson,  for  re- 
spondent. 

SWATZB,  J.  The  only  question  necessary 
to  be  considered  Is  whether  there  was  negli- 
gence on  the  part  of  the  defendant  The  on- 
ly testimony  of  negligence  Is  that  of  the  plain- 
tiff. He  was  a  passenger,  and  when  the  con- 
ductor called  the  name  of  the  station  "got  up 
and  went  to  the  forward  end  of  the  car,  and 
In  order  to  avoid  the  final  Jerk  of  the  train, 
as  it' always  gives  a  little  kind  of  Jerk,  held 
Us  hand  up  and  steadied  himself  on  the 
Jamb  of  the  door ;  the  door  was  open,  and  all 
of  a  sudden  the  train  gave  a  kind  of  a  lurch 
to  one  side,  Just  the  second  that  it  stopped, 
and  the  door  shut  down  on  his  fingers."  He 
subsequently  testified  that  the  car  went  too 
far,  and  be  naturally  thought  there  would  be 
a  Jerk.  The  motion  of  the  car  which  caused 
the  door  to  close  seems  to  have  been  no  more 
than  the  usual  motion  which  the  plaintiff 
himself  anticipated,  and  we  think  falls  to 
warrant  an  inference  of  negligence.  In  this 
respect  the  case  differs  from  Field  v.  D.,  Ia  ^ 
W.  R.  R.  Co.,  69  N.  J.  Law,  433,  B5  Atl.  241, 
where  there  was  a  Jerk  of  sufficient  violence 
to  throw  the  plaintiff  from  a  position  inside 
the  car  over  the  chain  on  the  opposite  side  of 
the  rear  platform,  and  from  Burr  v.  Pennsyl- 
vania R.  R.  Co.,  64  N.  J.  Law,  30,  44  Atl.  846, 
where  there  was  a  very  violent  and  unusual 
Inrdi  of  the  car  backward  and  forward.  The 
trial  Judge  should  have  granted  the  motion 
to  nonsuit 

The  Judgment  must  be  reversed,  and  there 
must  be  a  new  trial. 


PEOPLE'S  NAT.  BANK  OF  NEW  BRUNS- 
WICK V.  SCHBPFLIN. 
(Supreme  Court  of  New  Jersey.    Nov.  13, 1906.) 

1.  HUBBANO  AND  Wm— CONTBAOTS  Ot  WlTB 

— SUBBTYSHIP. 

Where,  in  a  suit  on  a  note,  defendant 
claimed  ttiat  at  the  time  the  note  was  given 
she   was  a  married   woman,   and   that  it  was 

fiven  for  her  husband's  accommodation  to  be 
iscounted  at  plaintiff  bank,  whether  the  note 
was  payable  to  her  own  order  and  by  her  in- 
dorsed before  delivery  to  her  husband,  or  wheth- 
er it  was  payable  to  his  order,  was  immaterial. 

2.  EWiDBNCE— Paboi^Notes— Natubx  or  Li- 

ABIUTT. 

As  between  the  immediate  parties  to  a  note, 

it  may  be  proved  that  it  was  really  given  by 

the  maker  for  the  acconunodation  of  her  husband. 

[Ed.  Note. — For  cases  in  point,  see  vol.  70, 

Cent  Dig.  Evidence,  9  10C2.] 

3.  Husband  akd  Wdv  —  Note  bt  Mabbied 
Woman— Law  Meechant— Application. 

Where  a  married  woman  executed  a  note 
for  the  acconunodation  of  her  husband  which  she 
was  disabled  by  law  from  making.  It  never 
became  her  note,  and  the  law  merchant  was 
Inapplicable  thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2B, 
Cent  Dig.  Husband  and  Wife,  {  629.] 

4.  Samk— Statutobt  Pbovisions. 

Defendant's  husband  applied  to  plaintiff 
bank  for  a  loan,  which  was  refused ;  but  the 
bank  offered  to  discount  defendant's  notes  in- 
dorsed by  the  husband,  and  for  this  purpose 
defendant  executed  notes,  of  which  the  note 
sued  on  was  a  renewal,  which  the  husband 
indorsed  and  delivered  to  the  bank,  but  before 
the  discount  was  made  defendant  was  required 
to  sign  a  "proceeds  check"  for  the  amount  of 
the  discount,  which  was  charged  to  her  to  off- 
set the  discount  as  a  part  of  the  same  trans- 
action, and  the  money  was  then  placed  to  the 
husband's  credit;  detendant  having  no  bank 
account  or  other  transactions  with  complain- 
ant bank.  Held,  that  the  note  was  given  by 
defendant  for  the  accommodation  of  oer  hus- 
band, and  was  unenforceable  as  against  her, 
under  Oen.  St  p.  2017,  {  5,  providing  that  a 
married  woman  shall  not  be  liable  to  answer 
on  any  promise  for  the  default  or  liability  of 
any  other  person. 

5.  Same — Nbqotiablb  Instbuments  Law. 

A  note  executed  by  a  married  woman  for 
the  accommodation  of  her  husband,  which  is 
unenforceable  under  Gen.  St  p.  2017,  S  5,  pro- 
hibiting her  from  becoming  surety  or  agreeing 
to  answer  for  the  default  or  liability  of  any 
other  person,  is  not  made  valid  by  the  negotiable 
Instruments  law  (P.  L.  1902,  p.  583},  provid- 
ing that  every  negotiable  Instrument  is  deemed 
prima  facie  to  have  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  thereto 
tor  value,  etc. 

Action  l^  the  People's  National  Bank  of 
New  Bmnswick,  N.  J.,  against  Louisa  Schep- 
filn.  Judgment  for  plaintiff.  On  rule  against 
plaintiff  to  show  cause  why  a  new  trial 
should  not  be  granted.    Rule  absolute. 

Argued  June  term,  1906,  before  GUJdMERE, 
a  J.,  and  FORT,  PITNEY,  and  REED,  JJ. 

Theodore  B.  Booraem,  for  plaintiff.  Craig 
A.  Marsh,  for  defendant 

PITNEY,  J.  Tbis  action  was  bronght  to 
recover  the  amount  due  upon  a  promissory 
note  dated  June  11,  1903,  payable  to  the  order 
of  the  plaintiff,  for  $3,866.67,  signed  by  the 
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defeudant  and  her  bosband,  Cbristlan  Scb^>- 
flln,  who  died  before  the  commencement  of 
suit  The  making  and  delivery  of  the  note 
were  not  diluted.  The  defense  was  that  U 
was  made  without  consideration  moving  to 
the  defendant;  that  at  the  time  of  the  making 
thereof  she  was  a  married  woman  and  gave 
the  note  as  surety  for  her  husband;  and  that 
she  neither  directly  nor  Indirectly  obtained 
any  money,  property,  or  other  thing  of  value, 
for  her  own  use  or  for  the  beneflt  of  ber 
separate  estate,  on'  the  faith  of  the  note.  Mo- 
tions for  nonsuit  and  for  direction  of  a  verdict 
in  defendant's  favor  were  made  upon  grounds 
that  properly  raised  the  questions  presently 
to  be  dealt  with.  These  motions  were  over- 
ruled, and  the  learned  trial  justice,  against 
objection,  directed  a  verdict  In  favor  of  the 
plalnticr  for  the  full  amount  of  the  note.  A 
new  trial  Is  now  asked,  because  the  verdict 
is  contrary  to  the  evidence,  and  contrary  to 
law,  and  because  the  trial  justice  erred 
In  refusing  defendant's  motions  and  in  direct- 
ing a  verdict  for  the  plaintiff. 

The  evidence  showed  that  the  note  in  suit 
was  the  last  renewal  of  a  series  of  notes  that 
had  been  discounted  by  the  plaintiff  bank 
under  the  following  circumstances.  On  Sep- 
tember 16,  1S99,  Mrs.  Schepflln  gave  to  her 
husband  for  his  accommodation  her  promis- 
sory note  for  $2,500,  payable  4  months  after 
date  at  plaintiff  bank.  Whether  the  note 
was  payable  to  ber  own  order  and  by  her  In- 
dorsed before  delivery  to  her  husband,  or 
whether  it  was  payable  to  bis  order,  does  not 
clearly  appear,  and  in  our  view  makes  no 
differenca  The  note  was  given  for  the  pur- 
pose of  enabling  the  husband  to  procure  a 
loan  from  the  bank  for  his  own  beneflt  He 
Indorsed  it  and  presented  It  to  the  cashier  for 
discount  The  cashier  testified  that  upon  be- 
ing applied  to  by  the  husband,  he  explained 
to  him  that  the  bank  could  not  loan  the  money 
to  him,  but  would  loan  it  to  Mrs.  Schepflln. 
The  cashier  thereupon  filled  out  what  Is  called 
In  the  case  a  "proceeds  check,"  handed  it  to 
Mr.  Schepflln,  and  told  him  that  if  he  would 
get  the  check  signed  by  bis  wife  the  bank 
would  discount  the  note.  The  check  was  in 
the  following  form: 


$2,500.00 
61.33 

$2,448.67 


New  Bninswlck,  M.  J., 

September  19,  1889. 


The  People's  National  Bank  pay 
to  the  order  of  Proceeds  of  Note 
twenty-four  hundred  forty-eight 
and  OT/100  dollars. 

Mrs.  Schepfiln  signed  this  check,  and  the 
husband  turned  it  over  to  the  bank  on  Septem- 
ber 21st  Whether  the  cashier  of  the  bank 
was  present  at  the  signing  of  the  check,  or 
whether  the  husband  alone  was  present  with 
Mrs.  Schepflln  at  that  time,  was  in  dispute, 
but  In  our  view,  the  difference  Is  Immatorlal. 
Upon  the  presentation  of  the  proceeds  check, 
bearing  Mrs.  Schepflln's  signature,  to  the  bank, 
on  September  21st,  the  note  was  dlscotmted, 
and  the  amount  of  the  note,  less  discount,  to 


wit,  $2,448.67,  was  placed  to  the  credit  of 
Mrs.  Schepflln's  name  upon  the  discount  book, 
and  carried  into  the  ledger  to  the  credit  of  ber 
name  under  the  heading  "Simdry  Accounts." 
At  the  same  time,  or  at  least  <»  the  same  day, 
and  as  a  part  of  the  same  transaction,  the  ac- 
count In  her  name  was  debited  with  precisely 
the  same  sum  on  account  of  the  proceeds 
check,  and  that  sum  was  carried  to  the  cred- 
it of  her  husband,  and  thereby  placed  subject 
to  his  disbursement,  and  was  disbursed  and 
used  by  him.  On  January  5,  1900,  Mrs. 
Schepflln  made  another  note  in  like  form  for 
the  further  sum  of  $2,500,  and  delivered  it  to 
her  husband  for  his  accommodation  and  bene- 
fit He  applied  to  the  bank  to  discount  this 
note,  and  again  was  met  with  a  refusal  unless 
be  would  first  procure  a  proceeds  check  from 
his  wife.  A  check  was  thereupcm  filled  up 
by  the  cashier  dated  January  4,  1900,  and 
reading:  "The  People's  National  Bank  pay 
to  Proceeds  of  Note  twenty-four  hundred 
forty-eight  and  •'/loo  dollars,"  and  delivered 
to  Mr.  Schepflln  in  order  that  the  wife's 
signature  might  be  procured.  It  was  procured, 
the  check  was  returned  to  the  bank  on  Jan- 
uary 6th,  and  the  second  note  was  thereupon 
discounted,  the  proceeds  thereof  ($2,448.67) 
being  entered  as  in  the  forma:  Instance  to 
the  credit  of  her  name  upon  the  discount  book 
and  upon  the  ledger  of  "Sundry  Accounts." 
At  the  same  time  her  name  was  debited  upon 
this  ledger  with  the  like  amount  on  account  of 
the  proceeds  check,  and  the  amount  was  car- 
ried over  to  the  credit  of  the  husband.  These 
two  notes  of  $2,500  each  were  renewed  from 
time  to  time  thereafter  in  whole  or  In  part, 
the  successive  renewal  notes  being  signed  by 
Mrs.  Schepflln,  Indorsed  by  her  husband,  and 
delivered  to  the  bank.  On  each  occasion  her 
name  seems  to  have  been  credited  on  the 
ledger  with  the  proceeds  of  the  renewal  note 
and  debited  at  the  same  time  with  the  like 
amount,  the  debits  being  represented  by  the 
maturing  notes,  although  these  did  not  always 
agree  in  amount  with  the  renewals  by  rea- 
son of  the  fact  that  partial  payments  were  at 
different  times  made  by  the  husband.  This 
series  of  discounts  and  renewals  finally  even- 
tuated In  the  giving  of  the  note  in  suit,  which 
represented  the  balance  at  that  time  due  to 
the  bank. 

The  evidence  renders  it  clear  beyond  dis- 
pute that  unless  Mr&  Schepflln  can  be  deemed 
to  have  received  the  proceeds  of  the  original 
discounts,  she  did  not  either  at  the  time  of 
the  making  of  the  original  notes,  or  at  any 
other  time,  receive  any  consideration  of  value 
for  her  own  use  or  for  the  beneflt  of  her 
separate  estate.  She  had  no  other  banking 
transactions  with  the  plaintiff,  kept  no  funds 
on  deposit  there,  drew  none,  and  gave  no 
checks  saving  the  "Proceeds  Checks"  above 
mentioned.  Section  5  of  our  revised  married 
woman's  act  of  1874.  as  amended  in  1895  (P. 
L.  1895,  p.  821;  Gen.  St  p.  2017),  declares 
that  any  married  woman  shall  have  the  right 
to  bind  herself  by  contract  in  the  same  man- 
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ner  and  to  tbe  same  extent  as  tbongb  sbe 
were  unmarried,  "provided,  that  notbing  here, 
in  shall  enable  sncb  married  woman  to  be- 
come an  accommodation  Indorser,  guarantor 
or  snrety,  nor  shall  she  be  liable  on  any  prom- 
ise to  pay  the  debt,  or  answer  for  the  default 
or  liability  of  any  other  person;  provided, 
further,  however,  that  if  on  faith  of  any  in- 
dorsement, contract  or  gnaranty  or  surety- 
ship, promise  to  pay  the  debt  or  answer  for 
the  default  or  liability  of  any  other  person, 
any  married  woman  obtains,  directly  or  in- 
directly, any  money,  property  or  other  thing 
of  valuer  for  her  own  use,  or  for  the  use, 
benefit  or  advantage  of  her  separate  estate, 
she  Shall  be  liable  thereon  as  though  she 
were  unmarried." 

Under  the  facts  of  tbe  present  case  the 
second  proviso  has  no  applicancy,  and  the 
question  Is  whether  the  note  In  suit  can  have 
legal  efficacy  in  view  of  tbe  first  proviso. 
Tbe  validity  of  the  note  In  suit  manifestly  de- 
pends upon  tbe  validity  of  the  original  notes 
for  $2,500  each,  dated  September  16,  1899, 
and  January  6,  1900.  If  Mrs.  Schepflln  did 
not  In  a  legal  sense  receive  the  proceeds  of 
the  discount  of  those  notes  she  was  an  accom- 
modation maker.  Since  the  notes  were  in- 
tended to  be  and  were  in  fact  Indorsed  by  the 
husband  she  was,  his  surety  if  the  money  was 
In  fact  borrowed  by  him  from  the  bank.  In 
Van  Deventer  v.  Van  DeventM,  48  N.  J.  Law, 
460,  464,  where  the  wife  was  Joint  maker 
with  the  husband  of  a  note  given  to  secure 
moneys  borrowed  by  him,  she  was  held  to  be 
a  surety.  If  it  bad  not  been  In  contemplation 
that  Mr.  Schepflln  should  become  a  party  to 
the  instrument,  still  tbe  wife's  note  made  to 
secure  a  loan  advanced  to  him  would  be  a 
promise  tb  pay  bis  debt  Contracts  of  surety- 
ship and  promises  to  pay  the  debt  of  another 
person  are  equally  within  the  ban  of  the  first 
proviso  of  section  5  of  the  married  woman's 
act  And  as  pointed  out  by  Justice  Collins 
in  this  court  in  Vliet  v.  Eastbum,  63  N.  J. 
T.aw,  450,  458,  43  Atl.  741,  it  is  not  significant 
that  the  proviso  in  terms  prohibits  the  mak- 
ing by  a  married  woman  of  an  accommoda- 
tion indorsement  and  Is  silent  with  respect  to 
her  becoming  an  accommodation  maker  of  a 
promissory  note;  the  form  of  suretyship  is 
immaterial.  Upon  a  review  of  this  decision 
by  tbe  Court  of  Errors  and  Appeals,  the 
Judges  were  divided  In  opinion  upon  another 
question,  but  there  was  almost  unanimity  up- 
on this  point  The  present  Chief  Justice,  who 
wrote  tbe  opinion  of  a  plurality  of  the  court 
said  (64  N.  J.  Law  at  page  645,  46  Atl.  at 
page  736):  "Although  in  form  Mrs.  Eastbum 
became  an  original  debtor  by  signing  tbe 
note  In  suit  she  was  in  fact  merely  a  surety 
for  Cowenhoven,  "having  put  her  name  to 
the  paper  for  his  accommodation."  And  the 
opinion  of  Justice  Van  Syckel  shows  that  be 
entertained  a  like  view. 

Prior  to  the  enactment  of  the  negotiable 
instruments  law  (P.  L.  1902,  p.  083),  it  was 


held  by  our  courts  that  In  an  action  at  law 
upon  a  promissory  note  made  by  two  per- 
sons, one  of  them  could  not  set  up  as  a  de- 
fense that  he  was,  to  the  knowledge  of  the 
payee,  an  accommodation  maker,  and  there- 
fore entitled  to  the  privileges  of  a  surety, 
on  tbe  ground  that  his  right  to  the  status  of 
surety  was  an  equity  not  enforceable  in  tbe 
courts  of  common  law.  Anthony  v.  Fritts, 
45  N.  J.  Law,  1;  Shute  v.  Taylor,  61  N.  J. 
Law,  256,  39  Atl.  66a  It  was  pointed  out  by 
Chief  Justice  Beasley  In  Mount  v.  Zlsken,  7 
N.  J.  Law  J.  71,  that  evidence  to  show  sure- 
tyship Is  admissible  when  it  is  offered  not  to 
vary  the  terms  of  the  contract  but  to  show 
tbe  status  of  the  party  and  a  fact  which 
taken  In  connection  with  the  status  would 
render  the  contract  void,  and  that  he  had 
intended  to  say  In  the  opinion  In  Anthony  v. 
Fritts  that  this  distinction  must  be  made. 
As  between  the  Immediate  parties  to  a  prom- 
issory note  its  real  character  may  always  be 
shown.  If  the  payee  sues  upon  It  It  may  be 
proved  that  the  note  was  really  given  for  his 
accommodation.  Messmore  v.  Meyer,  56  N.  J. 
Law,  31,  27  Atl.  938.  Save  for  the  law  mer- 
chant, the  real  character  of  a  note  might  be 
shown  even  as  against  a  holder  in  due  course. 
But  if  a  contract,  although  made  In  fact  by  a 
married  woman,  is  one  that  she  Is  disabled 
by  law  from  making,  It  never  becomes  her 
promissory  note,  and  the  rule  of  the  law  mer- 
chant can  have  no  applicancy  to  it  Wool- 
verton  v.  Van  Syckel,  57  N.  J.  Law,  893,  81 
Atl.  608:  Vllet  V.  Eastbum,  68  N.  J.  Law 
at  page  454,  43  Atl.  at  page  742;  lit.,  64 
N.  J.  Law  at  pages  646,  650,  46  Atl.  at  pages 
736,  737.  Even  with  respect  to  parties  ca- 
pable of  contracting,  It  is  well  settled  that 
the  rule  against  varying  the  terms  of  a 
written  instrument  by  parol  evidence  docs 
not  apply  at  all  to  evidence  tending  to  show, 
as  between  the  parties,  that  the  contract 
was  void  for  want  of  consideration  or  the 
like.  Metler's  Adm'rs  v.  Metier,  18  N.  J.  Eq. 
270,  273 ;  Metier  v.  Metler's  Adm'rs,  19  N.  J. 
Eq.  457 ;  Chaddock  v.  Vanness,  35  N.  J.  Law, 
517,  at  pages  520,  522,  10  Am.  Rep.  256 ;  John- 
son V.  Ramsey,  43  N.  J.  Law,  279,  at  page  282, 
39  Am.  Rep.  580;  Mlddleton  v.  Griffith,  57 
N.  J.  Law,  442,  at  page  448,  31  Atl.  405,  at 
page  407,  51  Am.  St  Rep.  617.  And  this 
Is  still  the  case  under  the  negotiable  Instru- 
ments act  of  1902  (P.  L.  1902,  pp.  583,  587, 
589,  596,  615,  H  16,  24,  28,  29,  68,  196). 

The  fundamental  inquiry,  therefore,  upon 
which  the  present  case  turns.  Is  whether  the 
loans  resulting  from  the  discount  of  the  two 
notes  of  $2,.')00  each  were  made  to  Mrs. 
Schepflln  or  to  her  husband;  and  this  Is  a 
question  of  substance,  not  of  form.  So  treat- 
ing it,  in  our  opinion  the  question  admits  of 
but  one  answer.  In  each  Instance  (for  the 
evidence  renders  it  clear  that  the  circum- 
stances of  the  two  transactions  were  indis- 
tinguishable), while  the  cashier  of  tbe  bank 
professed  an  unwillingness  to  lend  tbe  money 
to  Mr.  Schepflln,  and  a  willingness  to  lend 
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It  to  the  wife,  the  parties  proceeded  to  take 
effective  measures  to  prevent  ber  from  having 
at  any  time  the  least  control  of  the  proceeds 
of  the  notes  or  either  of  them,  by  procuring 
from  her,  in  advance  of  the  discount,  an  assign- 
ment of  the  total  proceeds  by  means  of  the  two 
"proceeds  checks"  above  referred  to.  These 
checks  were  intended  to  have  efficacy  at  the 
very  instant  tlie  note  was  discounted.  Each 
noteand  its  corresponding  check,  and  the  book- 
keeping entries  by  which  in  form  the  proceeds 
of  the  discount  were  placed  to  the  wife's  cred- 
it, and  in  form  were  transferred  from  ber 
credit  to  that  of  her  husband  by  means  of  the 
check,  were  parts  of  one  and  the  same  trans- 
action, the  practical  and  intended  effect  of 
which  was  to  pass  to  her  husband  immediate- 
ly the  proceeds  of  the  discount,  precisely  tbe 
same  as  if  the  discount  had  been  directly 
credited  to  him  in  the  first  instance  and  the 
proceeds  check  had  been  dispensed  with. 
The  bookkeeping  entries,  like  the  "proceeds 
chedts,"  were  pure  fictions  so  far  as  they  pur- 
ported to  evidence  any  transaction  between 
the  wife  and  the  bank.  Notwithstanding 
tbe  fictions,  the  fact  Is  clear  that  the  bank's 
money  remained  In  Its  own  control  at  all 
times  until  it  was  placed  by  It  within  the 
control  of  Christian  Schepflin.  Tbe  loans, 
therefore,,  were  in  fact  made  by  the  bank  to 
him. 

The  present  case  is  thus  clearly  distin- 
guishable from  those  cases  in  which  it  has 
been  held  tliat  If  the  loan  is  made  In  fact  to 
the  wife  she  Is  a  principal  debtor  and  not  a 
surety,  although  it  be  ber  purpose  at  tbe 
time  to  afterwards  lend  the  money  to  her 
husband,  and  she  proceeds  to  carry  out  that 
purpose  when  she  is  placed  in  control  of  the 
fund.  Such  were  the  cases  of  First  National 
Bank  of  Elizabeth  v.  Craig,  1  N.  J.  Law  J. 
163,  Where  the  note  in  suit  was  discounted 
for  the  wife,  the  proceeds  placed  to  her  cred- 
it on  the  books  of  the  bank  and  In  ber  own 
bank  l>ook,  and  she  drew  them  afterwards 
by  her  own  checks  payable  to  her  husband's 
order;  Todd  v.  Bally,  58  N.  J.  Law,  10,  82 
Atl.  696,  where  there  was  evidence  (I>elleved 
by  the  jury)  showing  plainly  that  the  loan 
was  made  to  the  wife,  and  the  trial  Judge  In- 
structed the  Jury  that  If  this  was  the  true  ver- 
sion of  the  transaction  the  plaintiff  was  en- 
titled to  recover  the  moneys  In  question,  but 
that  If  the  loan  was  made  to  the  husband,  the 
wife  standing  as  surety,  the  defendant  was 
entitled  to  a  verdict,  and  that  if  the  wife  was 
the  real  I>orrower  It  was  no  consequence,  wheth- 
er it  was  her  purpose  to  turn  over  the  money 
so  obtained  to  her  husband  for  his  use;  and 
Hackettstown  National  Bank  v.  Ming,  52  N. 
J.  Eq.  156,  27  Atl.  920.  where  the  husband 
discounted  the  note  ostensibly  for  his  wife's 
benefit,  received  a  check  for  the  proceeds 
payable  to  her  order,  and  afterwards  took 
tbis  check  to  her  and  persuaded  her  to  In- 


dorse It  over  to  him.  It  waa  beld  by  Vice 
Chancellor  Pitney  (62  N.  J.  Eq.  at  page  163. 
27  AU.  at  page  923)  that  the  drawing  of  the 
check  to  the  order  of  tbe  wife  and  handing 
it  to  the  husband  was  a  mere  offer  of  a  loan 
to  her  on  the  note,  tliat  until  she  accepted  tliat 
offer  and  used  tbe  check  by  indorsing  it  the 
contract  of  lending  was  merely  executory,  and 
that  her  action  In  Indorsing  the  check  com- 
pleted a  contract  of  lending  between  the  bank 
and  her,  so  that  she  became  the  borrower.  In 
those  cases  the  wife  at  tbe  time  of  the  dis- 
count became  the  actual  recipient  of  the  mon- 
ey, or  its  equivalent,  which  thereupon  became 
her  separate  property  and  subject  to  her  own 
disposition  by  virtue  of  the  married  woman's 
act.  In  the  case  before  us,  there  was  no 
instant  of  time  during  which  the  defendant 
had  possession  or  control  of  the  proceeds  of 
the  discounts.  The  loans  were  not  made, 
nor  was  any  credit  entered  in  her  name  at 
the  bank,  until  after  the  "proceeds  checks" 
had  been  lodged  with  the  cashier.  In  form — 
in  fiction — those  checks  operated  to  assign 
In  advance  the  proceeds  of  a  loan  made  to 
her ;  In  substance  and  In  fact  they  prevented, 
as  they  were  intended  to  prevent,  tbe  loan 
from  reacliing  her. 

To  attribute  any  binding  force  to  her  prom- 
issory notes  given  under  such  circumstances 
would  be  running  countef  not  only  to  the 
spirit  but  to  the  letter  of  section  6  of  the 
married  woman's  act  It  may  be  suggested 
that  If  a  married  woman  is  to  be  permitted, 
as  in  the  cases  Just  cited,  to  lend  to  her  hus- 
band, or  to  another,  moneys  l>orrowed  by  ber 
as  soon  as  she  receives  them,  there  is  little 
more  mischief  in  permitting  her  to  assign  the 
proceeds  of  tbd  loan  In  advance  of  receiving 
it  But  tills  is  a  question  of  policy  that  it  Is 
the  province  of  the  Legislature  to  deal  with, 
not  of  the  courts.  Moneys  once  received  by 
the  wife,  although  they  be  l>orrowed,  become 
her  property,  wtilch  the  stetute  permits  her 
to  give  away  or  lend  as  she  pleases.  So  she 
may  pledge  or  mortgage  her  separate  prop- 
erty to  secure  the  debt  of  her  husband  or  any 
third  party.  But  the  stetnte  disables  her 
from  mortgaging  her  future  to  secure  tbe  debt 
of  another,  which  is  the  effect  of  a  contract  of 
suretyship  or  the  like.  The  original  notes  in 
question  here,  and  most  of  the  renewals,  were 
given  prior  to  tbe  negotiable  instruments 
act  of  1902.  The  note  In  suit  was  given  af- 
ter  the  passage  of  that  act  In  our  view  this 
makes  no  difference.  This  statute  gives  no 
validity  to  the  contract  of  a  married  woman, 
made  by  way  of  surety  or  promise  to  pay 
the  debt  of  another  person. 

It  follows  that  the  learned  trial  Justice 
erred  in  refusing  defendant's  motions  for 
nonsuit,  and  for  direction  of  a  ▼ordlct,  and 
tbe  rule  to  show  cause  should  be  made  ab- 
solute. 
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GRILLET  ▼.   ATKINS. 

(Supreme  Court  of  Errors  of  Connecticut    DeCt 
15,  1905.) 

1.  Dkedb— Deposit  fob  Deuvxbt  on  Oban- 
tor's  Dbath— Bitbot. 

PlaintiiTa  mother  executed  a  deed  to  plain- 
tiff and  delivered  the  same  to  P.,  who,  though 
he  drew  the  deed,  was  not  the  grantor's  general 
attorney  or  agent,  directing  him  to  deliver  the 
deed  to  plaintiff  on  the  grantor's  death.  P.  in- 
closed the  deed  In  an  envelope,  on  which  the 
grantor  signed  and  sealed  an  indorsement  that 
she  placed  the  deed  in  escrow  in  the  hands  of 
P.,  to  deliver  to  the  grantee  or  his  heirs  at  her 
death.  BM  that,  by  delivering  the  deed  to  P., 
the  grantor  parted  with  all  right  of  dominion 
or  control  over  it,  and  that  such  delivery  was  a 
present  delivery  of  the  deed. 

2.  Saihs— Tim  OF  Taking  Effect. 

Where  a  grantor  delivered  a  deed  to  a  third 
person,  to  be  delivered  by  the  depositary  to  the 
grantee  on  the  grantor's  death,  the  grantee  took 
an  immediate  estate,  subject  to  a  life  use  of  the 
grantor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Deeds,  {  298.] 

8.  Same— Revocation. 

A  Toluntary  deed,  delivered  to  a  third  per- 
son, to  be  delivered  by  him  to  the  grantee  on  the 
grantor's  death,  cannot  be  revoked  by  the 
grantor. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  16, 
Gent.  Dig.  Deeds,  (  B48.] 

Appeal  from  Sapertor  Oonrt,  New  Haven 
Goonty ;  George  W.  Wheeler,  Judge. 

Snlt  by  William  F.  Grilley  against  Homer 
L.  Atkins  for  the  cancellation  of  a  deed.  From 
a  decree  in  favor  of  complainant,  defendant 
appeals.    Affirmed. 

ESdwaid  F.  Cole,  for  appellant  Charles  O. 
Root,  for  appellee. 

TORRANCE,  C.  J.  The  plalntlfl  and  the 
defendant  are  half-brothers,  sons  of  the  same 
mother,  Bnnlce  A.  Atkins.  She  died  In  Sep- 
tember, 1899,  aged  86  years.  The  dispute 
between  the  brothers  relates  to  the  ownership 
of  land  lying  In  the  town  of  Waterbniy,  and 
described  In  the  first  paragraph  of  the  com- 
plaint The  plaintiff  claims  the  land  nnder 
a  deed  from  his  mother  made  in  April,  1898, 
hereinafter  for  brevity  called  "deed  A,"  while 
the  defendant  claims  It,  or  a  portion  of  it, 
nnder  a  deed  from  her  made  in  June,  1899, 
hereinafter  called  "deed  B."  The  controlling 
facts  in  the  case  are  in  substance  as  follows: 

On  April  14,  1898,  Mrs.  Atkins,  accom- 
panied by  the  plaintiff,  went  to  the  office 
of  Wilson  H.  Fierce,  Esq.,  a  practicing  at- 
torney in  Waterbnry,  and  Mrs.  Atkins  then 
requested  blm  to  draw  a  deed,  to  be  executed 
by  her,  conveying  to  the  plaintiff,  subject  to 
her  life  nse,  a  certain  piece  of  land  situated 
in  Waterfoury,  with  a  dwelling  house  thereon, 
described  in  the  first  paragraph  of  the  com- 
plaint Pierce  drew  said  deed,  and  tb«.  same 
was  then  and  there  duly  executed  by  Mrs. 
Atkins ;  and  thereupon,  at  her  request  and  by 
her  direction,  he  placed  said  deed  in  an 
envelope  and  sealed  It  up.  The  deed  in  said 
enTelope  was  then  delivered  to  Pierce  by  Mrs. 
Atkins,  with  Instruction  to  keep  and  hold  the 
82  A.— 22 


same  as  an  escrow,  and  to  deliver  the  same 
npon  her  death  to  the  plaintiff;  and  at  the 
request  of  Mrs.  Atkins  Pierce  then  and  there 
wrote  the  following  words  upon  said  en- 
velope; "I  hereby  place  the  within  deed  as 
an  escrow  in  the  hands  of  Wilson  H.  Pierce, 
my  attorney,  to  deliver  the  said  deed  upm  my 
death  to  my  son  William  F.  Orllley  of  Water- 
bnry, or  his  heirs,  to  be  recorded."  Mrs.  At- 
kins then  placed  her  name  and  seal  on  said 
envelope  under  said  words,  as  follows:  "Eu- 
nice Atkins.  [L.  S.]" — and  Pierce  then  wrote 
npon  said  envelope:  "April  14,  1898.  Deed 
in  my  hands  as  an  escrow,  to  be  delivered  to 
William  F.  Grilley,  of  Waterbnry,  upon  the 
death  of  Eunice  A.  Atkins.  W.  H.  P."  Pierce ' 
had  never  before  this  time,  and  never  there- 
after, acted  as  the  attorney  of  Mr&  Atkins. 
All  ttiat  Pierce  did  for  Mrs.  Atkins  on  this 
occasion  was  to  draw  the  deed  and  take  the 
acknowledgment,  make  the  Indorsement  np- 
on the  envelope,  and  place  the  same  in  his 
safe.  At  the  time  of  the  delivery  of  said  deed 
to  Pierce  there  was  no  Intent  upon  the  part 
of  Mrs.  Atkins  to  keep  control  of  said  deed, 
and  she  never  in  fact  kept  or  retained  con- 
trol of  the  same.  The  delivery  to  Pierce  was 
made  by  Mrs.  Atkins  with  the  intention  that 
it  should  be  a  delivery  in  escrow.  Said  deed 
was  left  with  Pierce  with  the  knowledge  and 
consent  of  the  plaintiff.  On  or  about  Febru- 
ary 20,  1899,  Mrs.  Atkins  went  to  Pierce's 
office  and  demanded  of  him  snid  deed  left  by 
her  with  him  April  14,  1808,  but  he  refused 
to  give  it  to  her  upon  the  ground  that  he 
had  no  legal  right  to  do  so  without  the 
consent  of  the  grantee  therein.  On  June  29, 
1899,  Mrs.  Atkins,  accompanied  by  the  defend- 
ant, wrat  to  an  attorney  in  Waterbnry,  who 
drew  up  a  deed  which  was  duly  executed  by 
Mrs.  Atkins  and  which  purported  to  convey 
to  the  defendant  certain  lands,  including  the 
house  and  a  portion  of  the  lot  described  in 
paragraph  1  of  the  complaint  Neither  of 
said  deeds  was  given  npon  a  valuable  consid- 
eration. 

Mrs.  Atkins  died  at  Wolcott  early  in  the 
morning  of  September  29,  ]899.  In  the  fore- 
noon of  said  day  the  plaintiff  and  defendant 
were  at  the  home  of  the  defendant  where 
Mrs.  Atkins  lay  dead,  and  the  defendant  pre- 
tended to  the  plaintiff  that  he  was  going  to 
Bristol,  leaving  the  plaintiff  to  come  to  Water- 
bury  to  make  some  arrangements  for  the 
frmeral.  The  plaintiff  came  to  Waterbnry, 
and,  after  making  some  arrangements  for  the 
funeral,  went  to  the  office  of  Pierce  about 
8:80  p.  m.  on  said  day,  demanded  and  received 
from  him  the  deed  left  in  escrow,  and  took 
the  same  to  the  office  of  the  town  clerk  of  the 
town  of  Waterbnry,  where  he  left  it  to  be 
recorded  at  3:30  p.  m.,  and  the  same  was 
duly  recorded.  Instead  of  going  to  Bristol, 
the  defendant  on  said  day  came  to  Waterbnry 
and  left  at  the  town  clerk's  office  for  record 
said  deed  of  June  29th,  at  3:15  p.  m.  TUe 
defendant,  S^fore  June  29,  1890,  knew  of  the 
existenoe  of  said  deed  left  in  escrow,  and 
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knew  tbat  it  was  to  be  dellrered  to  the 
plaintiff  upon  the  death  of  Mrs.  Atkins.  Tbe 
plaintiff  bad  no  knowledge  of  tbe  defendant's 
deed  of  June  29tb  nntil  after  said  September 
2&tb.  Wben  Pierce  delivered  said  deed  left 
In  escrow  to  tbe  plaintiff,  be  wrote  on  the 
envelope  containing  tbe  deed:  "Received  tbe 
wltliln  deed  this  29tb  day  of  September,  1880, 
3:30  p.  m." 

Upon  tbese  facts  tbe  trial  court  set  aside 
deed  B,  and  ordered  the  defendant  to  execute 
and  deliver  to  tbe  plaintiff  a  release  deed  of 
the  land  described  in  deed  A;  and  this  appeal 
is  based  upon  alleged  errors  made  by  the 
court  in  80  doing. 

Where  a  deed  Is  placed  In  the  bands  of  a 
depositary  for  conditional  future  delivery 
to  the  grantee,  a  distinction  has  by  some 
courts  been  recognized  between  cases  where 
the  future  delivery  depends  upon  the  per- 
formance of  some  condition,  and  those  where 
It  depends  upon  tbe  death  of  tbe  grantor.  In 
the  former  case  the  deed  does  not  become 
operative  until  rightfully  delivered  by  the 
depositary  to  the  grantee,  while  In  the  lat- 
ter, upon  delivery  to  the  depositary,  it  is 
deemed  to  be  the  grantor's  deed  presently, 
taking  effect  for  many,  if  not  for  most  pur- 
poses, from  the  time  of  Its  delivery  to  the 
depositary.  The  deed  in  either  of  these  cases 
is  usually  called  an  "escrow,"  but  perhaps 
more  frequently  and  more  properly  that  word 
Is  used  to  designate  the  deed  In  the  former, 
rather  than  In  tbe  latter,  case.  In  Foster  t. 
Mansfield,  3  Mete.  (Mass.)  412,  87  Am.  Dec. 
164,  Chief  Justice  Shaw  states  the  distinc- 
tion in  this  way:  "Where  tbe  future  de- 
livery Is  made  to  depend  on  tbe  payment 
of  mon§y,  or  tbe  performance  of  some  other 
condition,  it  will  be  deemed  an  escrow. 
Where  It  is  merely  to  wait  the  lapse  of  time, 
or  the  happening  of  some  contingency,  and 
not  the  performance  of  a  condition.  It  will 
be  deemed  the  grantee's  deed  presently.  Still 
It  will  not  take  effect  as  a  deed  until  tbe 
second  delivery ;  but  wben  thus  delivered  It 
will  take  effect  by  relation  from  the  first 
delivery."  This  distinction  between  a  deed 
placed  In  tbe  hands  of  a  depositary  to  be 
"delivered"  by  bim  upon  tbe  performance 
of  some  condlticm,  and  a  deed  "delivered" 
to  tbe  depositary  to  be  by  bIm  banded  over 
to  the  grantee  at  tbe  death  of  the  grantor,  is 
recognized  quite  generally  throughout  the 
United  States  (2  Am«r.  &  Eng.  Ency.  of  Law. 
342;  16  Cyc.  566,  and  cases  there  cited); 
but  the  courts  are  not  agreed  either  as  to 
the  complete  effect  to  be  given  to  the  "de- 
livery" to  the  depositary,  or  as  to  the  time 
wben  tbe  title  passes  to  tbe  grantee.  Some 
courts  seem  to  bold  that  for  many  purposes 
tbe  deed  becomes  operative  and  title  passes 
when  tbe  deed  Is  delivered  to  tbe  depositary ; 
others,  tbat  it  does  not  become  operative  till 
tbe  death  of  the  grantor,  and  then  by  relation 
takes  effect  from  the  "delivery"  to  the  de- 
positary ;  while  still  others  seem  to  hold  tbat 
the  "delivery"  to  the  depositary  conveys  title 
immediately  tp  tbe  grantee,  subject  to  tbe 


life  Interest  of  tbe  grantor.  Foster  v.  Mans- 
field. 3  Mete.  (Mass.)  412,  37  Am.  Dec.  154; 
Hathaway  v.  Payne,  34  N.  T.  92;  Haeg  v. 
Baeg.  63  Minn.  33,  55  N.  W.  1114;  Bury 
▼.  Tonng,  98  CaL  446,  S3  Pac.  338,  35  Am. 
St  Bep.  186;  Baker  v.  Baker,  159  111.  394, 
42  N.  E.  867 ;  Brown  v.  Westerfleld,  47  Neb. 
399,  66  N.  W.  439,  63  Am.  St  Bep.  632; 
Amegaard  v.  Arnegaard,  7  N.  D.  476,  75 
N.  W.  797,  41  L.  B.  A.  258. 

To  a  certain  extent  such  a  distinction  Is 
recognized  in  our  own  reports.  In  Belden 
V.  Carter,  4  Day,  66,  4  Am.  Dec.  185,  the 
deeds  were  left  with  a  tliird  party  with 
directions  to  keep  them,  and,  if  the  grantor 
never  called  for  them,  to  deliver  them  after 
the  grantor's  death  to  tbe  grantees,  but,  if 
tbe  grantor  called  for  the  deeds,  to  delivo' 
them  to  him.  Tbe  grantw  died  without  re- 
calling the  deeds.  It  was  held  that  the  de- 
livery to  the  third  person  was  a  delivery  of 
the  grantor's  deeds  presently;  that  the  de- 
positary held  them  In  trust  for  tbe  grantees : 
tbat  the  title  became  consummate  in  tbe 
grantees  upon  tbe  death  of  the  grantor ;  and 
that  the  deeds  took  effect  by  relation  from 
the  time  of  the  first  delivery.  The  placing  of 
the  deeds  with  the  depositary  was  held  to 
be  a  delivery  of  the  grantor's  deed  presently, 
although  the  grantor  during  his  life  retained 
full  control  of  the  deeds  and  could  recall 
them  at  pleasure.  The  ruling  upon  this  last 
point  In  the  above  case  is  opposed  to  the 
overwhelming  weight  of  authority  (see  note 
to  tbe  case  of  Mimro  v.  Bowles,  64  L.  B.  A. 
872,  and  cases  there  cited),  and  It  wonld 
not  probably  be  followed  In  this  state  to- 
day. Porter  v.  Woodhouse,  69  Conn.  568, 
22  Ati.  299,  18  L.  a  A.  64,  21  Am.  St  Bep. 
131.  In  Stewart  v.  Stewart  5  Conn.  816, 
James  Stewart  made  a  deed  of  land  to  bis 
children,  and  delivered  it  to  a  third  party 
to  bold  till  the  grantor's  death  and  then  to 
deliver  It  to  the  grantees.  After  his  death 
tbe  deed  was  duly  delivered  to  the  grantees. 
It  was  held,  following  Belden  v.  Carter,  that 
the  deed  when  placed  in  the  depositary's 
hands  was  the  grantor's  deed  presently,  con- 
summate upon  liis  death,  and  "efficadous  to 
tbe  passing  of  the  interest  conveyed,  from  tbe 
delivery  to  the  trustee  or  agent"  Tbe  in- 
strument was  held  not  to  be  a  devise,  "but 
a  deed  taking  effect  from  the  first  and  only 
delivery,  and  consummated  by  the  death  of 
the  grantor."  In  Jones  t.  Jones,  6  Conn. 
111.  113,  16  Am.  Dec.  85,  Chief  Justice  Hos- 
mer  says,  in  effect  tliat  the  delivoy  of  a 
deed  to  a  third  party  to  the  use  of  the  gran- 
tees, to  be  delivered  to  them  after  the  death 
of  the  grantor,  is  by  legal  operation  a  de- 
livery to  the  grantees  themselves:  and,  al- 
though this  was  an  obiter  dictum.  It  is  worthy 
of  note  "as  tbe  opinion  of  an  eminent  Judge." 
Walte,  J.,  in  Woodward  v.  Camp,  22  Ck)nn. 
458,  461.  In  the  last-named  case  a  married 
woman  united  with  her  husband  in  the  ex- 
ecution of  a  deed  of  land,  and  gave  it  to  ber 
husband  with  directions  to  deliver  It  to  fbe 
grantee  at  ber  death.    It  was  held  in  effect 
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that  the  delivery  to  the  bnsband  was  a  de- 
lireiy  In  pneBentl,  vesting  the  title  in  the 
grantee,  to  become  effectual  and  consummat- 
ed upon  the  death  of  the  grantor.  On  the 
other  hand,  in  the  cases  dted  below,  the 
deeds  and  other  instruments  delivered  to 
third  parties  for  future  conditional  delivery 
were  held  to  be  escrows,  having  no  operative 
force  until  the  second  delivery.  Wolcott  ▼. 
Coleman,  1  Conn.  375;  Huntington  v.  Smith, 

4  Conn.  288 ;  Turner  v.  Coe,  6  Conn.  94 ;  Spar- 
row ▼.  Smith,  6  Conn.  113 ;  Raymond  v.  Smith, 

5  Conn.  686;  White  v.  Bailey,  14  Conn.  271. 
Whether  in  a  given  case  the  delivery  of  a 

deed  to  a  third  party,  to  be  delivered  by  him 
to  the  grantee  after  the  grantor's  death,  is 
to  be  deemed  a  delivery  in  iM-sesenti  or  not. 
Is  generally  a  question  of  fact  depending  up- 
on the  conduct  and  Intention  of  the  parties 
to  snch  a  transaction.  Two  of  the  essential 
fMtnres  of  such  a  delivery  are  these:  (1) 
The  grantor  must  deliver  the  deed  to  a 
third  person  for  the  benefit  of  the  grantee 
Tiltlmately,  and  in  some  way  express  his 
intention  to  that  effect;  and  (2)  by  the  very 
great  weight  of  authority  the  grantor  must, 
at  the  time  of  such  delivery  to  the  third 
person,  part  both  with  the  possession  of  the 
deed  and  with  all  dominion  and  control  over 
it.  See  the  cases  cited  to  this  effect  in  the 
note  to  the  case  of  Munro  v.  Bowles,  64  L. 
B.  A.  871,  872;  Porter  v.  Woodhouse.  69 
Conn.  568,  22  Atl.  299, 13  L.  R.  A.  64,  21  Am. 
St  Rep. .  181.  A  delivery  so  made  and  ac- 
cepted by  the  grantee  is  irrevocable  by  the 
grantor,  and  cannot  by  him  be  recalled,  or 
revoked,  or  modified,  without  the  consent  of 
the  grantee.  Amegaard  v.  Amegaard,  7  N. 
D.  475,  76  N.  W.  797,  41  L.  R.  A.  258;  Bury 
T.  Yonng.  98  Cal.  446.  83  Pac.  338,  35  Am. 
St  Rep.  186;  Issitt  v.  Dewey,  47  Neb.  196, 

06  N.  W.  288;  Bverett  v.  Everett,  48  N.  Y. 
218;  16  Oyc.  668,  and  cases  there  cited.  We 
think  the  facts  found  in  the  case  at  bar  clear- 
ly show  that  the  delivery  of  deed  A  to  Mr. 
Pierce  was  in  effect  a  present  delivery  of 
it,  to  be  held  by  him  for  the  benefit  of  the 
grantee  and  subject  to  the  life  use  of  the 
grantor,  and  at  her  death  to  be  surrendered 
by  him  to  su<di  grantee.  As  shown  by  her 
request  to  Pierce,  the  grantor  fully  intended 
to  pass  the  fee  of  the  property  to  the  plaintiff 
at  the  date  of  the  deed,  subject  only  to  her 
life  use;  and  the  transaction  into  which  she 
then  entered  with  Pierce  and  the  plaintiff 
was  well  adapted  to  carry  out  her  Intent 
She  Intended  to  arid  did,  in  delivering  the 
deed  to  Pierce,  part  with  the  possession  of 
the  deed,  and  with  all  her  dominion  and 
control  over  it 

The  defendant  claims  that  the  delivery  to 
Pierce  was  of  no  effect  because  he  was  the 
agent  and  attorney  of  the  grantor,  and  con- 
sequently that  the  deed  in  his  hands  was  In 
h«r  hands.  If  the  facts  found  supported  the 
above  claim,  the  claimed  consequence  would 
undoubtedly  follow;  bat  they  do  not;  on  the 


contrary,  they  clearly  show  that,  in  taJdng 
delivery  of  deed  A,  Pierce  was  not  the  agent 
of  the  grantor  in  any  respect  The  defend- 
ant further  claims  that,  as  deed  A  was  made 
without  consideration,  the  delivery  of  it 
to  Pierce  could  be  revoked  by  the  grantor  at 
will;  and  in  support  of  this  claim  he  cites 
the  cases  of  Belden  v.  Carter,  4  Day,  66,  4 
Am.  Dec.  186,  and  that  of  Hoig  v.  Adrian 
College,  83  111.  267.  These  cases  do  not  sup- 
port his  dalm.  In  Belden  v.  Carter  the 
grantor  expressly  retained  control  of  the 
deed  during  his  life;  and  in  the  Illinois  case 
dted  it  was  held,  merely,  that  a  deed  of  land 
intended  as  a  gift  may  be  withdrawn  before 
delivery  of  it  is  complete.  In  the  case  at 
bar  the  gift  was  accepted  and  complete  be- 
fore the  grantor  attempted  to  revoke  the 
delivery  of  the  deed,  and  then  it  was  too 
late,  as  is  held  even  in  cases  where  the  deed 
was  made  without  consideration.  Brown  v. 
Austen,  36  Barb.  341;  Issitt  ▼.  Dewey,  47 
Neb.  196,  66  N.  W.  288;  Brown  ▼.  Wester- 
field,  47  Neb.  399,  66  N.  W.  439,  53  Am.  St 
Rep.  582. 

Upon  the  facts  found  in  this  case  we 
think  that  the  delivery  to  Pierce  was  Ir- 
revocable by  the  grantor,  without  the  con- 
sent of  the  grantee;  that  by  snch  delivery 
the  title  to  the  fee  of  the  land  described  In 
deed  A  Immediately  passed  to  the  plaintiff, 
subject  to  the  grantor's  life  use;  and  that 
such  title,  as  against  the  grantor,  and  as 
against  the  defendant  her  subsequent 
grantee  without  consideration  and  with 
knowledge  of  the  existence  and  delivery  of 
deed  A,  is  a  good  and  valid  superior  title. 

There  is  no  error.  In  this  opinion  the 
other  Judges  concurred. 


BOARDMAN  v.   BOARDMAN  et  aL 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
16,  1905.) 

Tbubts  —  Capital  and  Income  —  DiviocNDa 

OH  Stock. 

Testator's  will  created  a  trust  fund,  the  in- 
come to  go  to  his  widow  for  life,  and  on  her 
death  the  corpus  to  certain  remaindermen. 
Shares  of  bank  stock  were  set  apart  to  snch 
fund,  and  thereafter  the  bank  absorbed  another, 
and  the  transaction  by  which  the  absorptiMi 
was  brought  about  resulted  in  tiie  declaration 
of  an  extra  dividend.  The  funds  out  of  wbidi 
the  dividends  were  paid  could  not  be  traced  to 
their  source,  but  after  payment  the  price  of 
the  stock  was  greater  than  at  the  institution  of 
the  trust  and  the  capital  of  the  bank  was  un- 
impaired. Held,  that  the  dividend  was  income, 
and  did  not  belong  to  the  corpus  of  the  fund. 

[Ed.  Note. — For  cases  in  point  see  vol.  47, 
Cent  Dig.  Trusts,  §8  383-^K] 

Case  Reserved  from  Superior  Coiu-t,  New 
Haven  fjounty;  William  S.  Case,  Judge. 

Suit  by  William  J.  Boardman,  as  trustee 
under  the  will  of  William  W.  Boardman,  de- 
ceased, against  Lucy  H.  Boardman  and 
others,  to  determine  rights  to  a  fund  in  the 
hands  of  the  trustee.  Questions  of  law  aris- 
ing upon  an  agreed  statement  of  facts  re- 
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served  for  the  advice  of  the  Supreme  Court 
Rights  determhied. 

Henry  a  White  and  John  Q.  Tllson,  ft>r 
plaintiff.    Burton  Mansfield,  tar  defendants. 

PRENTICE,  J.  WllUam  W.  Boardman, 
who  died  In  1871,  left  a  wlU  by  which  be 
created  a  trust  fund  of  $200,000.  His  widow. 
Lucy  J.  Boardman,  and  his  nephew,  William 
J.  Boardman,  are  the  trustees  of  this  fund. 
By  the  terms  of  the  will,  "the  divldoids, 
rents  and  profits"  of  the  fund  were  to  go  to 
his  said  wife  during  her  natural  life.  The 
remainder  over  passed  into  the  residue  of 
the  estate,  which  was  given  to  a  sister  and 
the  testator's  nephews  and  nieces  named  in 
the  will.  May  7,  1872,  certain  securities  be- 
longing to  the  estate  were  distributed  and  set 
apart  to  this  fund.  Ambng  them  were  100 
shares  of  the  capital  stock  of  the  National 
Bank  of  Commerce  of  New  York,  of  the  par 
value  of  $100  each,  and  200  shares  of  the 
capital  stock  of  the  Mechanics'  National 
Bank  of  New  York,  of  the  itar  value  of  |26 
each.  The  former  stock  was  then  appraised 
at  $118  a  share  and  the  latter  at  $38.76, 
or  $136  for  each  $100  of  stock.  In  1877  the 
capital  stock  of  the  National  Bank  of  Com- 
merce was  reduced  one-half  by  the  payment 
back  to  the  stockholders  of  the  par  value  of 
the  surrendered  stock.  This  left  the  holding 
of  the  trust  fund  in  this  stock  at  60  shares. 
The  balance  of  the  original  holding  was  rep- 
resented by  the  cash  paid,  as  aforesaid,  in 
the  reduction  process.  In  1003  the  Bank  of 
Commerce  took  over  the  assets,  business,  and 
liabilities  of  the  Western  National  Bank  of 
New  York.  This  merger  or  absorption  was 
accomplished  by  the  following  process:  It 
was  agreed  by  the  parties  that  the  Bank  of 
Commerce  should  become  the  purchaser  of 
the  assets  and  business  of  the  Western  and 
assume  its  liabilities,  and  that  the  latter 
bank  should  liquidate;  that  to  this  end  the 
capital  stodc  of  each  bank  should  be  Increas- 
ed, that  of  the  Bank  of  Commerce  from 
$10,000,000  to  $26,000,000,  of  which  sum,  bow- 
ever,  $12,500,000  should  not  be  issued,  except 
to  consummate  the  purchase,  and  that  of  the 
Western  to  $12,500,000 ;  that  each  bank  should 
have  a  surplus  of  $5,000,000 ;  that  the  assets 
of  each  over  and  above  those  required  to 
create  such  capital  and  surplus  might  be  de- 
clared to  its  stockholders  In  dividends;  and 
that,  when  this  was  accomplished,  the  Bank 
of  Commerce  should  issue  $12,500,000  of  its 
authorized  increase  in  payment  for  the  assets 
and  business  of  the  Western,  which  should 
thereupon  be  transferred  to  the  former  bank. 
This  course  was  pursued,  whereupon  the 
Bank  of  Commerce  became  one  with 
$25,000,000  of  capital  and  $10,000,000  of  sur- 
plus, and  the  Western  Bank  ceased  to  exist 
In  the  process  thus  outlined  the  Bank  of 
Commerce  Increased  its  capital  stodt  by 
$16,000,000.    Of  this  amount  $12,500,000  was 


retained,  and  $2,500,000  was  at  once  iasoed 
80  as  to  raise  its  existing  capital,  in  antid^ 
patlon  of  the  merger,  to  $12,600,00a  Tbe 
right  to  subscribe  for  this  issue  was  given  to 
stockholders  at  the  rate  of  $140  a  share ;  eaiA 
owner  of  four  shares  having  the  right  to 
take  one  new  share.  This  right  attaching 
to  the  stodc  held  by  the  trustees  was  exercis- 
ed by  them,  and  tbe  stock  thus  acquired  add- 
ed to  the  corpus  of  the  fund.  Upon  the  oom- 
pletion  of  the  preparations  for  the  merger 
the  bank  found  itself  possessed  of  assets  in 
excess  of  its  capital  of  $12,800,000  and  of  tbe 
$6,000,000  of  surplus  agreed  to  be  retained,  and 
the  directors  thereupon  declared  a  cash  divi- 
dend of  67^  per  cent  for  the  purpose  of  sur- 
rendering this  excess  to  the  stockholders.  Pur- 
suant to  this  declaration  there  was  paid  to 
the  trustees  the  sum  of  $2,876,  which  they 
now  hold.  In  the  communication  to  tbe 
shareholders,  in  wtiich  the  board  of  directors 
first  made  known  the  proposed  plan  of  mer- 
ger, it  was  stated,  in  connection  with  the  pro- 
vision for  a  large  dividend,  that  "of  course, 
the  payment  of  su(dt  a  dividend  is  condition- 
al upon,  and  can  be  made  only  as  a  part  of, 
the  consummation  of  the  plan  In  its  entirety." 
For  10  years  prior  to  the  events  last  recited 
tbe  Bank  of  Commerce  had  paid  regular 
dividends  of  8  per  cent  per  annum.  In 
April,  1900,  and  again  in  July,  1903,  special 
dividends  of  small  amounts  had  been  de- 
clared. Following  the  payment  of  said  divi- 
dend of  57%  per  cent,  the  market  value  of 
tbe  stock  of  said  bank  did  not  fall  below 
$215  a  share.  In  1004  tbe  Mechanics'  Na- 
tional Bank  of  New  York  absorbed  the 
Leather  Manufacturers'  National  Bank  of 
New  York  by  a  process  precisely  similar  in 
all  pertinent  particulars  to  that  already  de- 
scribed. The  capital  stock  of  the  Mechanics' 
was  increased  from  $2,000,000  to  $3,000,000. 
of  which  amount  $310,000  was  issued  to  its 
shareholders  at  par,  and  $690,000  retained 
and  finally  issued  in  payment  for  the  assets 
and  business  of  the  Leather  Manufacturers'. 
Tbe  Mecluuiics'  was  to  have  at  the  time  of 
the  merger  and  had  $2,310,000  of  capital  and 
$8,092,174  of  surplus,  the  Leather  Manufac- 
turers' $600,000  of  capital  and  $1,017,600  of 
surplus.  The  Mechanics'  after  the  transac- 
tion was  completed,  and  its  $600,000  of  new 
stock  issued  in  payment  thus  had  $3,000,000 
of  capital  and  $4,409,000  of  surplus.  The 
dividend  declared  by  the  Mechanics'  was  at 
the  rate  of  39  per  cent,  yielding  $1,950  to  the 
trustees.  For  10  years  prior  to  the  merger 
the  Mechanics'  had  paid  10  per  cent  in  divi- 
dends regularly.  Subsequent  thereto  the 
market  price  of  said  sto<^  did  not  fall  t>eIow 
$235  a  share.  The  trustees  availed  them- 
selves of  the  opportunity  offered  to  sab- 
scribe  at  par  for  their  pro  rata  share  of  tbe 
$310,000  issue  of  stock,  and  tbos  took  30 
shares.  The  source  of  tbe  funds  out  of  which 
tbe  dividends  were  paid  cannot  be  traced. 
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Mrs.  Boardman,  tbe  life  beneficiary,  claims 
tbat  she  is  entitled  to  have  the  whole  amount 
of  tbe  two  cash  dividends  paid  as  above 
stated.  Those  representing  the  remainder  In- 
tranet claim  that  their  amount  less  only  $125, 
being  the  equivalent  of  a  regular  quarterly 
dividend  on  the  Bank  of  Commerce  stock, 
■bould  be  added  to  the  corpus  of  the  trust 
fond.  Tbe  conflicting  claims  thus  made  are 
the  same  as  those  which  were  under  discus- 
sion in  Smith  V.  Dana.  77  Conn.  543,  60  Atl. 
117,  69  L.  R.  A.  76,  and  the  conclusions  then 
reached  are  controlling  of  tbe  rights  of  the 
parties  in  tliis  case.  In  that  case  we  reaflton- 
ed  tbe  so-called  Massachusetts  rule  that  ordi- 
narily cash  dividends  upon  corporate  stock 
are  to  be  regarded  as  income  and  stock  divi- 
dends as  capital.  It  was  not  claimed  for 
this  rule  that  it  was  one  whose  application 
would  accomplish  exact  Justice  in  all  cases. 
What  was  claimed  was  that  some  clear,  in- 
telligible, and  workable  rule  was  a  necessity, 
and  that  the  dl£BcuItIes  in  the  way  of  stating 
any  other  practical  rule  were  so  insurmount- 
able as  to  render  the  chosen  one.  If  employed 
with  a  due  regard  for  the  substance  and  in- 
tent of  the  vote  of  declaration,  the  fairest 
and  best  for  general  use,  all  things  considered, 
which  could  be  devised.  The  application  of 
this  rule  would  confessedly  bar  the  claim 
here  made  on  behalf  of  the  remainder  inter- 
est. But  the  opinion  in  Smith  v.  Dana  recog- 
nized tbe  possibility  that  there  might  be  ex- 
ceptional situations  which  would  call  for  ex- 
ceptional treatment;  and  tbe  remaindermen 
here  rest  their  claim  upon  the  assertion  that 
tbe  circumstances  of  this  case  reveal  such  a 
situation.  In  tbe  former  case  we  stated  our 
condnsion  that  the  adopted  rule,  when  in- 
terpreted and  applied  as  there  Indicated,  was 
ancta  a  Judicious  one  for  general  application 
that  few,  if  any,  exceptions  to  it  should  be 
admitted.  But  whether  more  or  less  excep- 
tiona  are  to  be  recognized,  it  is  clear  that  no 
appeal  can  be  successfully  made  for  any 
which  does  not  find  Its  Justification  in  a 
demonstration  clearly  made,  that  tbe  general 
rule  would  under  tbe  conditions  work  In- 
equity, and  that  some  other  determination  of 
the  conflicting  claims  would  lead  to  results 
more  in  consonance  with  the  strict  rights  of 
tbe  parties.  In  Smith  v.  Dana  we  recog- 
nized, and  whether  by  way  of  an  exception  or 
not  we  bad  no  occasion  to  determine,  that 
where  any  part  of  the  capital  of  a  corporation 
was  being  snrrendered  and  paid  back  to  tbe 
share  owners,  altbougb  through  tbe  form  of 
a  cash  dividend,  tbe  benefit  of  that  dividend 
should  accrue  to  tbe  capital  interest  Tbe 
reason  and  Justice  of  this  as  according  to  the 
parties  their  clear  rights  are  evident  It 
cannot  be  claimed  that  there  is  anything  In 
the  circumstances  of  the  present  declarations 
of  dividends  to  make  tbem  tbe  means  where- 
by capital .  was  sought  to  be  returned  to 
stockholders.  If  the  case  presents  any  situa- 
tion which  deserves  to  be  regarded  as  ex- 
ceptional. It  must  be  found  in  other  condi- 


tions. It  is  claimed  to  be  found  in  tbe  fact 
tbat  tbe  dividends  were  declared  as  inci- 
dents of  tbe  merger  of  two  corporations  and 
for  the  immediate  purpose  of  so  adjusting 
tbe  capital  and  assets  of  the  merging  insti- 
tutions that  the  merger  could  be  accomplish- 
ed. It  is  not  suggested,  nor  do  we  discover, 
bow  this  bears  upon  the  rights  of  tbe  parties 
before  us.  It  matters  not  whether  tbe  trans- 
actions of  which  tbe  declarations  were  in- 
cidents are,  from  the  point  of  view  of  the 
surviving  banks,  to  be  regarded  as  mergers, 
or  as  expansions  through  acquisition,  or  as 
something  elsa  The  ultimate  purpose  which 
the  stockholders  bad  in  view  can  of  itself 
have  no  significance  In  our  present  inquiry. 
The  pertinent  question  Is,  what  was  in  fact 
done  in  tbe  matter  of  tbe  declarations,  what 
were  tbe  resources  drawn  upon  in  the  pay- 
ment of  tbe  dividends,  and  what  was  their 
effect  ui)on  the  assets  of  the  corporations  and 
the  stock,  as  bearing  upon  the  conflicting 
capital  and  Income  interests?  The  investi- 
gation to  be  made  is  one  which  looks  beneath 
the  surface  to  discover  wbat  there  was  in 
the  operation  or  effect  of  the  present  divi- 
dend declarations  which  Justifies  these  re- 
maindermen In  asswting  that  they  ought  in 
equity  and  right  to  have  the  benefit  of  them, 
and  that  to  permit  a  different  result  would 
be  to  suffer  a  palpable  injustice  to  be  done. 

We  find  the  facts  to  be  that  the  capital  of 
each  of  the  banks  in  which  the  trust  fund 
owned  stock  was  increased,  the  capital  inter- 
est in  the  trust  stock  receiving  all  the  bene- 
fit resulting  therefrom;  that  the  fimds  out  of 
which  the  dividends  were  paid  cannot  be 
traced  to  their  s6tu«e;  tbat  after  they  were 
paid  each  bank  had  an  unimpaired  capital, 
the  full  amoimt  required  to  be  retained  by 
national  banks  as  a  surplus  fund,  any  amoimt, 
as  in  the  case  of  the  Bank  of  Commerce,  re- 
ceived as  contributions  from  shareholders 
through  the  premium  paid  upon  new  issues 
of  stock,  and  a  considerable  amount  of  as- 
sets besides;  and  tliat  following  tbe  divi- 
dend payments,  tbe  market  value  of  each 
stock  remained  at  more  than  $2  for  each  $1  of 
capital,  and  nearly  twice  as  high  as  It  was 
at  tbe  Institution  of  tbe  trust  Rev.  St  U.  S. 
t  6190  [U.  S.  Comp.  St  1901,  p.  3494].  These 
facts  clearly  disclose  that  there  was  no  sur- 
render of  capital  in  the  case  of  either  cor- 
poration. Tbe  dividends  having  been  paid 
out  of  funds  which  cannot  be  traced  specific- 
ally, and  their  payment  having  left  an  unim- 
paired capital  and  a  net  surplus  as  described, 
they  were  paid  out  of  surplus.  Having  been 
paid  out  of  surplus,  the  presumption  is  that 
they  were  paid  out  of  profits.  Smith  v.  Dana, 
77  Conn.  643,  656,  60  Atl.  117,  69  L.  R.  A.  76. 
There  is  nothing  whatever  in  tbe  agreed 
facts  to  rebut  this  presumption.  On  tbe  con- 
trary, as  tbe  corporations  were  both  national 
banks,  there  is  much  to  indicate  that  the 
presumption  Is  one  supported  by  tbe  fact 
Rev.  St  U.  S.  {8  5136,  5137  [U.  S.  Comp.  St 
1901,    pp.   3456,   3460].    The   remaindermen 
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have  therefore  failed  to  show,  and  the  burden 
Is  upon  tbem  to  do  so,  tbat  the  operation  of 
the  rale  of  general  application  wonld  be  to 
take  from  the  corporation  anght  which  was 
not  the  direct  contribution  of  profits,  or  to 
otherwise  wrongfully  Injure  the  capital  In- 
terest, either  by  Its  Improper  depreciation  or 
by  a  diversion  therefrom  of  anything  to 
which  it  is  rightfnlly  entitled,  or  in  any 
other  manner.  Their  contention,  when  an- 
alyzed, resolves  itself  into  one  whose  sole 
foundation  is  the  mistaken  notion,  which  so 
frequently  appears  in  arguments  in  support 
of  the  claims  of  remaindermen,  that  In  some 
unexplained  way  profits  which  are  not  prompt- 
ly declared  In  dividends,  but  are  for  some 
reason  or  other.  Influencing  the  exercise  of 
tbat  large  discretionary  power  which  is  vest- 
ed in  directors,  permitted  to  accumulate  In 
the  form  of  surplus,  acquire  some  sort  of 
character  which  deprives  the  Income  interest 
of  any  equitable  claim  upon  them,  even  If 
they  later  chance  to  follow  the  course  they 
might  have  originally  followed  and  go  out 
in  cash  dividends,  and  entitles  the  capital 
Interest  to  the  benefit  of  them  as  an  accretion 
thereto,  whatever  course  may  be  thereafter 
pursued  in  respect  to  tbem.  It  was  one  of 
the  alms  of  the  opinion  In  Smith  v.  Dana  to 
combat  that  fallacy.  In  reaching  our  con- 
clusion, we  have  given  to  the  langniage  of 
the  will  creating  the  trust  which  gave  to 
Mrs.  Boardman  "the  dividends,  rents  and 
profits"  of  the  fund  no  peculiar  significance 
favorable  to  her,  but  have  treated  the  quoted 
words  as  synonymous  with  "use  and  Income," 
as  the  remaindermen  urged  that  we  should. 

The  superior  court  Is  advised  that  Mrs. 
Lucy  H.  Boardman  Is  entitled  to  receive 
from  said  trustees  the  full  amount  of  said 
two  dividends  received  by  them.  Costs  In 
this  court  will  be  taxed  In  favor  of  Mrs. 
Boardman  and  against  the  other  defendants. 
In  this  opinion  the  other  Judges  concurred. 


CLARK  et  al.  v.  FITZSIMMONS. 

(Saoreme  Court  of  Errors  of  Connecticut    Dec. 
15,  1905.) 

1.  Appeal— Findings— Rbvkw. 

Where  there  was  evidence  from  which  the 
court  might  lawfullv  draw  the  inferences  of 
fact  which  supported  the  judgment,  and  it  did 
not  appear  that  the  court  omitted  to  find  any 
admitted  or  undisputed  fact  material  to  any 
question  of  law,  the  court's  findings  would  not 
be  interfered  with  on  appeal. 

Appeal  from  Superior  Court,  New  Haven 
County :  William  8.  Case,  Judge. 

Action  by  George  L.  Clark  and  others 
against  Fannie  Fitzstmmons  to  set  aside  an 
alleged  voluntary  conveyance  of  land  for  mis- 
take, fraud,  undue  Infiuence,  and  incapacity 
on  the  part  of  the  grantor.  A  Judgment  was 
rendered  in  favor  of  defendant,  and  plaintUTs 
appeal.    Affirmed. 

William  B.  Stoddard,  for  appellant*.  WU- 
liam  H.  Comley,  Jr.,  for  appellee. 


HAMERSLBT,  X  This  appeal  is  not  ad- 
visedly taken.  It  presents  no  contested  ques- 
tion of  law.  The  Judgment  rendered  Is  clear- 
ly the  true  legal  conclusion  from  the  facts 
foimd  by  the  trial  court  It  is  not  assigned 
as  error  that  the  court  was  controlled  or  In- 
fluenced by  any  erroneous  view  of  the  law 
In  reaching  its  conclusions  of  fact  The  ap- 
pellants In  their  brief  confess  that,  if  the 
facts  are  true  as  found  by  the  trial  court, 
they  have  no  case  In  court,  but  claim  tbat 
certain  material  facts  found  by  the  court 
and  upon  which  its  Judgment  was  based 
were  found  without  any  evidence,  and  ask 
that  the  finding  may  be  corrected.  It  is  man- 
ifest from  an  inspection  of  the  evidence  certi- 
fied tbat  this  claim  and  request  are  made  with- 
out reasonable  foundation.  There  plainly 
was  evidence  from  whldi  the  court  might  law- 
fully draw  the  Inferences  of  fact  which  sup- 
port Its  Judgment,  and  It  does  not  appear  that 
the  court  has  omitted  from  the  finding  any 
admitted  or  undisputed  fact  material  to  any 
question  of  law.  There  Is  no  occasion  for  a 
correction  of  the  finding.  Hourlgan  ▼.  Nor- 
wich, 77  Conn.  358,  368,  59  Atl.  487. 

There  Is  no  error  In  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


HARRISON  et  al.   v.   INTERNATIONAL 
SILVER   CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
15,  1905.) 

L  pABTinoN—AonoNs— Tenants  in  Coicmon 
—Possession— Nbcessitt — Statutes. 

Gen.  St  1888,  (  1S07  (Gen.  St  1902,  i 
1087),  provides  that  courts  of  equity  may,  on 
the  petition  of  any  person  interested,  order  the 
sale  of  any  estate,  real  or  personal,  owned  by 
two  or  more  persons,  when  in  the  oplui(m  of 
the  court  a  sale  will  better  promote  the  in- 
terests of  the  owners.  As  first  passed  in  1848 
(Laws  1848,  p.  49,  c.  59),  the  first  section  of 
the  act  provided  that  the  superior  court  as  a 
court  of  equity,  might  order  the  partition  of 
any  real  estate  held  in  joint  tenancy,  tenancy 
in  common,  or  coparcenary,  and  section  2  (page 
60)  that  the  court  might  on  the  petition  of  any 
person  interested,  order  the  sale  of  any  real 
estate  so  held,  whenever  in  its  opinion  a  sale 
would  better  promote  the  interests  of  all  par- 
ties than  a  partition.  Comp.  St  1854.  p.  480. 
The  section,  as  modified  in  1852,  1853,  and 
1858,  appeared  in  Revision  1875,  p.  481,  as  it 
now  stands.  Held,  tbat  under  the  statute  a 
person  actually  ousted  of  possession  by  his  al- 
leged tenant  in  common  cannot  seek  a  court  of 
equity  for  the  purpose  of  establishing  his  title 
and  regaining  possession  and  thereupon  obtain- 
ing a  decree  of  partition  and  sale;  the  statute 
introducing  no  new  principle  Into  the  common- 
law  rule. 
2.  Sauk. 

One  claiming  to  own  land  as  tenant  la 
common  with  others  and  actually  ousted  must 
establish  a  unity  of  possession  before  asking 
partition. 

[Ed.  Note. — For  cases  in  point  see  vol.  88, 
Cent  Dig.  Partition,  {  60.] 

8.  DismssAi/— Defect  or  Pasties. 

Where,  in  an  action  for  sala  of  land  by 
tenants  in  common,  defendants  conple  with  their 
defense  a  counterclaim,  asking  affirmative  re- 
lief  confirming   and   eatablishmg    the   title   t* 
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the  land,  and  It  appears  that  parties  necessary 
to  an  adjudication  are  not  parties  to  the  action, 
it  shoold  l>e  dismissed. 

[Ed.  Note. — For  cases  in  point,  see  toL  17, 
Cent.  Dig.  Dismissal  and  Nonsuit.  {  127.] 

Case  Reserved  from  Superior  Court,  New. 
Hayen  County ;  Balph  Wheeler,  Judge. 

Action  by  Alexander  Harrison  and  others 
against  the  Intematioaal  Silver  Company 
for  sale  of  land  owned  by  tenants  ta  com- 
mon, brongbt  to  the  superior  court  In  New 
Haven  county  on  the  first  Tuesday  of  Mardi, 
1900.  After  answer  by  the  defendant  the 
4X>urt  found  the  facts  and  reserved  ttie  ques- 
tion as  to  what  Judgment  shall  be  rendered 
by  the  superior  court  upon  said  facts  for  the 
advice  of  this  court  Judgment  advised  for 
defendant 

The  plalntlfte  are  sons  of  Apollos  W.  Har- 
rison and  Margaret  Lk,  hla  wife.  Prior  to 
1873  Apollos  W.  Harrison  and  wife  and  his 
children,  namely,  the  plaintiffs  Margaret  A. 
Harrison  and  Apollos  Butler  Harrison,  who 
ts  since  deceased,  and  whose  Interest  passed 
In  equal  shares  to  bis  sister  and  the  plain- 
tiffs, claimed  to  be  owners  of  the  land  de- 
scribed In  the  complaint  by  force  of  provl- 
siona  of  the  will  of  Thomas  Belden,  deceas- 
ed, whose  estate  was  settled  as  a  testate  es- 
tate in  1842;  Harrison  and  wife  claiming  a 
Ufe  estate  in  the  wife  and  the  children  the 
remaindor.  In  1873  the  land  was  purchased 
by  and  conveyed  to  one  Tobias  Kohn,  under 
whom  the  defendant  now  claims  title.  At 
that  time  the  plaintiffs  were  minors,  being, 
respectively,  18  and  20  years  of  age  and  their 
sister  was  of  full  agCi  Mrs.  Harrison  was 
then  Insane,  and  one  H.  H  Fitch  was  her 
conservator,  and  as  such  In  charge  and  po» 
session  of  the  land.  Apollos  W.  Harrison 
and  his  daughter,  Margaret  A.,  conveyed 
their  interest  in  the  land  to  Kohn  by  war- 
ranty deed.  Fitch,  as  conservator  of  Mrs. 
Harrison  and  guardian  of  her  minor  chil- 
dren, conveyed  the  land  to  Kohn  by  deed 
reciting  that  he  was  duly  authorized  to  make 
such  conveyance  as  guardian  and  conservator 
by  an  order  of  a  court  of  probate  passed  on 
June  28,  1873.  Kohn  paid  to  Fitch,  for  the 
intarests  of  Harrison  and  wife  and  their 
children,  about  $3,600,  which  was  the  fair 
value  of  the  land  conveyed.  Fitch  charged 
himself  as  conservator  with  the  proceeds  of 
the  sale,  and  remitted  said  proceeds  to  Apol- 
los W.  Harrison,  husband  of  Margaret  Ij. 
and  father  of  the  plalntlflB.  Since  the  con- 
veyance to  Kohn  the  land  has  been  conveyed 
by  Kohn  and  his  successes  in  title,  has  been 
mortgaged  and  the  mortgages  thereon  fore- 
closed, and  through  a  series  of  mesne  con- 
veyances was  finally  sold  to  the  defendant  in 
April,  1899.  In  1874  buildings  and  im- 
provements were  erected  on  the  land  by  the 
defendant's  predecesscv  in  title  at  a  cost  of 
$45,000,  and  said  improvements  have  since 
been  maintained  by  the  defendant  and  its 
predecessors  in  title.  Apollos  W.  Harrison 
died  In  1886,  and  the  same  year  his  sons,  tiM 


plaintiffs,  first  learned  of  the  conveyances  of 
said  land,  and  became  advised  of  certain  de- 
fects in  the  appointment  of  Fitch  as  their 
guardian,  which,  as  was  claimed,  rendered 
his  conveyance  of  their  Interest  in  the  land  to 
Kohn  absolutely  void,  and  were  advised  that 
they  could  not  commence  any  action  against 
the  parties  In  possession  of  and  claiming  to 
own  the  land  until  after  the  death  of  their 
mother,  which  occurred  December  28,  1898. 
The  plaintiffs  gave  no  notice  of  their  claim 
to  the  persons  occupying  and  claiming  to  own 
the  land  until  shortly  before  the  commence- 
ment of  this  suit  In  February,  1900,  the 
plaintiffs  brought  this  complaint,  alleging 
themselves  and  the  defendant  to  be  in  pos- 
session as  tenants  In  common  of  the  land  in 
question,  and  that  they  own  an  undivided 
two-thirds  and  the  defendant  an  undivided 
one-third  thereof,  and  claiming  a  sale  of  the 
land.  The  defendant  In  Its  answer  denied 
each  allegation  of  the  complaint,  and  set  up 
a  second  defense,  coupled  with  a  counter- 
claim. The  finding  of  the  court  shows  that 
at  the  commencement  of  this  action,  and  for 
more  than  26  years  prior  thereto,  the  de- 
fendant and  its  predecessors  In  title  have 
had  the  actual,  exclusive,  and  uninterrupted 
possession  and  use  of  the  land  in  question 
under  the  claim  of  title  in  fee  simple 
thereto.  The  finding  also  states  a  number 
of  facts  bearing  upon  questions  arising  upob 
the  defendant's  second  defense  and  counter 
claim,  and  including  the  will  of  Thomas 
Belden.  The  case  was  reserved  for  the  ad- 
vice of  the  Supreme  Court  of  Errors  as  to 
what  Judgment  should  be  rendered  upon  tht 
facts  found  by  the  superior  court  It  was 
argued  by  the  parties  in  full,  and  two  sup- 
plemental briefs  have  been  filed  at  the  sug- 
gestion of  the  court  The  last  argument  waft 
limited  to  the  following  questions:  (1)  The 
plaintiffs  not  being  in  possession,  can  they 
maintahi  this  action?  (2)  If  the  land  in 
question  was  Intestate  estate  of  Thomas 
Belden,  what  are  the  rights  of  the  parties? 
(8)  Are  there  sufficient  parties  to  the  record? 
And  any  other  questions  that  counsel  may 
think  proper  to  raise  not  already  argued. 

Lynde  Harrison,  for  plaintlfls.  John  R. 
Buck,  for  defendant 

HAMBRSL.BT,  J.  (after  stating  the  facts). 
It  appears  from  the  finding  that  at  the  com- 
mencement of  this  action  the  plaintiffs 
were  not  in  possession  of  the  land  described, 
and  that  for  some  time  before  thore  had  been 
a  constant  actual  ouster  of  the  plaintiffs 
by  the  defendant  and  its  predecessors  in  title. 
The  defendant  therefore,  upon  the  facts  put 
in  issue  by  the  first  defense  and  found  by 
the  superior  court  Is  entitled  to  Judgment 
and  it  is  needless  to  consider  the  second  de- 
fense The  action  is  brought  under  section 
1807  of  the  General  Statutes  of  1888  (Gen. 
St  1902,  i  1087).  This  section  was  first  pass- 
ed in  184a    Laws  1848,  p.  48,  c.  S8.    The 
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flrat  section  of  that  act  provided  tliat  the 
snperior  court,  as  a  court  of  equit7,  might 
order  the  partition  of  any  real  estate  held 
In  Joint  tenancy,  tenancy  in  common,  or 
coparcenary,  and  the  second  section  (page 
SO),  provided  that  the  court  might  "upon  the 
petition  of  any  person  interested  order  the 
sale  of  any  real  estate  held  In  Joint  tenancy, 
tenancy  in  common  or  co-parcenary  when- 
ever in  the  opinion  of  the  court  a  sale  will 
better  promote  the  interests  of  all  parties 
than  a  partition."  Comp.  St  1854,  p.  480. 
The  second  section  was  modified  in  1852, 
1863,  and  1868,  and  in  the  Revision  of  187ft 
(page  481)  appears  as  follows:  "Courts  «t 
equity  may  upon  the  petition  of  any  peraoB 
interested  order  the  sale  of  any  estate,  real 
or  personal,  owned  by  two  or  more  persons, 
when  in  the  opinion  of  the  court  a  sale  will 
better  promote  the  interests  of  the  owners," 
and  this  section  appears  unaltered  as  section 
1807  In  the  General  Statutes  of  1888.  The 
meaning  of  this  legislation,  in  so  far  as  it 
affects  the  sale  of  land  owned  by  two  or  more 
persons,  has  been  settled.  In  Johnson  ▼. 
OInwted,  48  Conn.  609,  617,  it  was  held  that 
tlie  power  to  order  a  sale  in  such  case  rested 
(m  the  same  ground  as  the  power  to  order  a 
iMtrtition,  and  was  an  alternative  mode  of 
relief  in  cases  where  an  ovraer  was  entitled 
to  partition  and  partition  was  not  practica- 
ble. An  owner  applying  for  a  sale  assumed 
the  burden  of  proving  partition  impossible, 
and.  It  upon  such  application  the  impossi- 
bility .of  partition  Is  proven,  the  court  Is 
as  much  bound  to  order  a  sale  as  it  would 
have  been  to  order  a  partition  upon  prayer 
for  it  and  proof  that  It  could  have  been  con- 
veniently and  equitably  made.  The  statute 
giving  die  power  of  sale  Introduces  no  new 
principle  into  the  law  regulating  partition 
of  estates  held  In  common.  Richardson  v. 
Monson,  23  Conn.  94;  Vail  ▼.  Hammond,  60 
Conn.  374,  379,  22  Atl.  954,  25  Am.  St  Rep. 
330. 

The  complaint  alleges:  (1)  The  plaintlEFs 
and  defendant  are  In  possession  of  the  locus 
as  tenants  in  common.  (2)  The  plaintiffs 
are  owners  of  an  undivided  two-thirds  and 
the  defendant  of  an  undivided  one-third. 
(3)  Sale  would  better  promote  the  interests 
of  the  parties  than  partition.  The  first  de- 
fense denies  each  of  these  allegations.  The 
third  allegation  Is  Immaterial  unless  the  first 
two  are  proved.  The  second  allegation  is 
Immaterial  unless  the  first  is  proved.  In 
other  words,  a  person  actually  ousted  of  pos* 
session  by  one  he  claims  to  be  tenant  In  com- 
mon with  him  of  land  cannot  under  this  stat- 
ute seek  a  court  of  equity  for  the  purpose 
of  establishing  his  title  and  regaining  his 
possession  and  thereupon  obtaining  a  decree 
of  partition  and  sale.  This  was  clearly  the 
rule  at  common  law,  and  our  statute  In  en- 
larging the  Jurisdiction  of  the  court  of  equity 
for  the  purpose  of  partition  and  sale  intro- 
duced no  new  principle.  Partition  now,  as 
heretofore,  affords  equitable  relief  against  a 


compulsory  common  ownership,  and  cannot 
be  used  to  supplant  the  remedy  at  law  against 
an  actual  disseisor.  A  person  claiming  to 
own  land  as  tenant  in  common  with  others, 
and  who  has  been  actually  ousted,  must  es- 
tablish a  unity  of  possession  before  be  can 
ask  a  dissolution  of  that  unity  by  partition. 
1  8w.  Dig.  side  p.  103.  This  was  settled 
in  Adams  v.  Ames  Iron  Co.,  24  Conn.  230, 
and  has  never  since  been  questioned.  Parti- 
tion of  land  belonging  to  two  or  more  owners, 
whether  as  Joint  tenants,  parceners,  or  ten- 
ants in  c<Mnmon,  is  a  mode  provided  by  law 
for  disuniting  or  dissolving  the  unity  of  pos- 
session in  such  owners  (2  Blackstone's  Comm. 
side  p.  191),  and  the  remedy  cannot  be  In- 
voked by  one  claiming  to  be  owner,  but  who 
has  been  disseised,  against  his  alleged  co- 
tenant  who  is  in  sole  possession  of  the  land, 
claiming  as  sole  owner  thereof.  This  rule 
rests,  also,  on  the  settled  and  salutary  prin- 
ciple that  a  i)er8on  disseised  of  land  he  claims 
to  own  should  not  be  permitted  while  thus 
disseised  to  exercise  the  rights  belonging 
only  to  an  owner  in  possession. 

The  plalntifTs  refer  to  other  statutes  pro- 
viding for  a  sale  under  other  circumstances 
upon  the  application  of  one  who  may  not 
be  in  actual  possession.  These  statutes  are 
not  enacted  for  the  purpose  of  partition,  are 
based  upon  grounds  entirely  different  from 
those  upon  which  section  1307  Is  based,  and 
do  not  apply  to  the  facts  In  this  case. 
It  Is  unnecessary  to  consider  whether  the 
changes  in  procedure  following  the  enactment 
of  the  practice  act  may  authorize  the  Joinder 
of  an  action  for  partition  by  sale,  under 
section  1307,  with  an  action  of  ejectment  or 
with  an  action  for  other  equitable  relief,  as 
the  action  set  forth  In  the  plaintiffs'  com- 
plaint is  simply  and  solely  an  action  for 
partition  by  sale. 

It  is  suggested  that  the  defendant  has 
coupled  with  its  second  defense  a  counter- 
claim, asking  affirmative  relief  through  a 
decree  c<»flrming  and  establishing  the  title 
to  the  land  In  question  in  the  defendant 
If  this  prayer  for  relief  can  properly  be 
considered  as  asking  an  adjudication  of  the 
persqns  entitled  to  the  land  or  any  interest 
therein  under  the  will  of  Thomas  Belden  and 
the  other  facts  set  forth  in  the  second  de- 
fense, and  If  the  defendant  can  lawfully 
plead  such  a  counterclaim  in  answer  to  the 
action  set  forth  in  the  complaint  it  never- 
theless appears  that  persons  necessary  to 
such  an  adjudication  are  not  parties  to  this 
action,  and  for  this  reason  the  action  should 
be  dismissed.  The  plaintiffs  suggest  that 
it  Is  within  the  lawful  discretion  of  this  court 
to  remand  the  cause  to  the  superior  court  in 
order  that  the  pleadings  may  be  amended, 
other  persons  made  parties  to  the  action, 
and  the  various  questions  affecting  the  title 
to  the  land,  suggested  by  the  defendant's 
second  defense  and  counterclaim,  be  adjudi- 
cated. Such  a  discretion  ought  not  to  be 
exercised  in  this  case,  inasmuch  aa  we  think 
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it  clear,  from  the  facts  appearing  to  the 
racord,  that  Buch  a  course  would  not  serve 
tbe  ends  of  Justice. 

The  superior  court  Is  advised  to  render 
judgment  that  the  complaint  be  dismissed 
and  the  defendant  recover  Its  costs  from 
tbe  plaintlfts.  Costs  In  this  court  will  be 
taxed  in  favor  of  tbe  defendant  Tbe  other 
Judges  concurred. 


BETTS,  Ins.   Com'r,  ▼.   OONNBOTICDT 
LIFE  INS.  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
16.  1905.) 

1.  iNsimANCB  —  Insolvency  —  Patmbnt  of 
PoLiCT  Holders. 

Under  Gen.  St  1902,  W  S007,  8611,  pro- 
viding that  securities  deiMsited  by  an  insurance 
company  shall  be  held  in  trust  b^  the  State 
Treasurer  for  the  policy  holders,  with  the  right 
in  the  company  to  collect  and  receive  the  in- 
terest and  diviaends  thereon,  and  directing  that 
the  receiver  shall  administer  the  trust  fund 
invested  in  such  securities  for  the  benefit  of  the 
policy  holders  under  orders  of  the  court,  on  the 
application  of  the  receiver  of  an  Insolvent  in- 
surance company,  a  direction  by  the  coui-t  that 
the  accrued  interest  on  the  funds  received  from 
the  State  Treasurer  and  the  principal  be  ap- 
plied as  a  trust  fund  for  the  policy  holders  was 
proper. 

2.  Samx— WoBKiNo  CapitaI/— Application. 

10  Sp.  Laws,  p.  610,  provides  that  an  in- 
surance company  shall  have  a  working  capital, 
which  shall  be  liable  for  the  payment  of  mortu- 
ary claims  when  the  mortuarjr  or  other  fund  for 
the  payment  of  such  claims  is  insufficient  and 
any  assets  or  property  of  the  association  may 
l>e  taken  for  the  payment  of  the  same.  The 
constitution  and  by-laws  of  the  association  pro- 
vided for  separate  funds  derived  from  different 
sources,  each  having  its  separate  treasurer,  and 
each  chargeable  with  certain  liabilities,  and  that 
the  secretary  of  the  company  shall  pay  to  the 
treasurers  of  the  respective  funds  the  money 
belonging  to  such  fund,  and  shall  pay  the  ex- 
penses from  the  expense  fund  of  the  association. 
Held,  that  where  the  receiver  of  an  insolvent  in- 
surance company  lias  received,  in  addition  to  the 
state  treasury  fund,  moneys  derived  from  judg- 
ments against  stockholders  for  the  amounts  due 
on  their  stock  subscriptions,  such  sums  belouji 
to  the  working  capital,  and,  it  having  been  re- 
duced l>eIow  the  required  amount,  the  policy 
claimants  have  the  exclusive  right  thereto. 
8.  Same— Application  of  Assets — Statutes. 

Gen.  St  1902,  H  3546,  3554,  providing  that 
the  superior  court  may  direct  the  application  of 
avails  of  certain  assets  and  property  equitably 
in  satisfaction  of  claims  proved  against  an  in- 
solvent company,  and  directing  the  insurance 
commissioner,  after  payment  of  expenses,  to 
apply  the  avails  of  assets  to  the  payment  of 
claims  allowed  against  the  company,  do  not  au- 
thorize the  court  or  commissioner,  in  applying 
such  assets,  to  disregard  the  equities  created 
by  statute  and  the  charter  and  by-laws  of  the 
company. 

4.  Save  — PoLiCT    Holdebs  —  Liabilitt   to 
Cbeditobs. 

The  policy  holders  of  an  insurance  company 
are  not  liable  as  partners  to  the  creditors;  ft 
being  a  stock  company,  and  the  management  of 
its  affairs  being  in  the  hands  of  directors  and 
officers  chosen  oy  the  stockholders. 
6.  Judgment— Set-Off. 

The  failure  of  a  Judgment  debtor  to  file  a 
complaint  under  Gen.  St  1902,  }  654,  asking  a 
set-oflF  against  a  Judgment  for  a  tort  by  tbe 
court  in  whioh  it  was  rendered,  did  not  deprive 


the  court,  which  had  token  jurisdiction  of  the 
settlement  of  the  affairs  of  the  judgment  credit- 
or by  receivership  proceedings,  from  allowing 
the  set-off  by  directing  an  equitable  application 
of  the  assets  in  the  hands  of  ths  receiver  in 
satisfaction  of  claims  proved. 

Appeal  from  Superior  Court  New  Havm 
County ;  Silas  A.  Robinson,  Judge. 

Action  by  Frederick  A.  Betts,  Insurance 
Commissioner,  against  the  Connecticut  Life 
Insurance  Company.  From  an  order  direct- 
ing the  order  of  payment  of  claims  by  a 
receiver,  and  disallowing  an  application  for 
a  set-off,  certain  claimants  appeal.    Reversed. 

William  H.  Ely  and  Lncien  F.  Burpee,  for 
appellants  Lewis  A.  Piatt  and  others.  Henry 
C.  White,  for  the  receiver.  Charles  H.  Lo- 
vett  for  certain  mortuary  and  policy  claim- 
ants. 

HALL,  J.  The  appellants  from  the  order 
at  tbe  superior  court  are  Lewis  A.  Piatt 
Henry  L.  Wade^  and  tbe  executors  of  tbe  will 
of  C.  M.  Piatt;  said  named  persons  having 
been  directors,  and  said  Lewis  A.  Piatt  pres- 
ident of  said  Insolvent  company.  In  April, 
1903,  the  appellant  Lewis  A.  Piatt  filed  an 
application  in  tbe  superior  court  alleging 
that  the  New  Haven  Trust  Company,  which 
in  1899  had  been  appointed  by  said  court 
receiver  of  tbe  defendant  company  in  tbe 
above-entitled  proceeding,  bad,  in  1903,  ob- 
tained a  judgment  against  said  applicant  and 
one  John  B.  Doberty  for  tbe  sum  of  $14,280.83 
(New  Haven  Trust  Co.  v.  Doberty,  75  Conn. 
655,  54  Atl.  209,  96  Am.  St  Rep.  239,  is  an 
appeal  from  said  judgment) ;  that  said  Dob- 
erty had  no  property  from  which  any  part  of 
said  Judgment  could  be  satisfied ;  that  a 
claim  of  the  applicant  against  said  company 
had  been  allowed  by  the  court  to  the  amount 
of  $9,203 ;  that  the  assets  in  tbe  bands  of  tbe 
receiver  were  Insufficient  to  pay  his  claim  in 
full — and  asking  that  tbe  receiver  be  re- 
strained from  collecting  said  Judgment  and 
that  said  claim  of  tbe  applicant  be  set  off 
against  said  judgment  Upon  the  demurrer 
of  said  Lewis  A.  Piatt  to  the  receiver's  an- 
swer to  said  application,  tbe  court  held  that 
said  claim  might  be  set  off  against  said  judg- 
ment unless  it  should  appear  that  tbe  sum 
due  on  said  judgment  was  needed  to  pay 
claims  entitled  to  a  preference  over  said  ap- 
plicant's claim. 

Upon  a  bearing  upon  the  receiver's  applica- 
tion concerning  the  marshaling  of  assets  and 
tbe  preferring  of  claims,  these  facts  were 
found  by  tbe  court: 

Tbe  defendant  Insurance  company,  to  wind 
up  the  affairs  of  which  a  receiver  was  ap- 
pointed, upon  the  application  of  tbe  Insurance 
commissioner,  has  for  more  than  10  years 
been  engaged,  under  a  charter  from  tbe  Leg- 
islature of  this  state,  in  tbe  business  of  life 
insurance  on  the  assessment  plan.  The  as- 
sets in  the  hands  of  tbe  receiver  and  the 
claims  allowed  by  tbe  court  are: 
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Anata. 

Proceeds  of  the  sale  ol  bonds  deposited  br 
the  company  with  the  State  Treasurer 
and  surrendered  to  the  receiver  under 
sections  8607  and  3811  ot  the  General  Stat- 
utes ot  X902,  with  Interest  to  December 
28,  MM tU.»T4 

Money  derived  trom  Judgments  asalnst 
stockholders  for  amounts  due  on  stock 
subscriptions,  and  Judgments  against 
offlcora  and  directors  tor  negligence  In 
management,  and  disposition  ot  moneys 
belonging  to  expense  tund,  estimated  at...     tO,000  M 

Judgment  against  L.  A.  Piatt  (or  a  tort 
unaccompanied  by  force  (against  which 
said  Piatt  claims  a  sat-oB  ot  his  claim 
below  stated  of  |t,203) 14,280  88 

teO.lM  E7 
Claims    Allowed. 

Preferred  claims  for  taxes,  costs,  etc I     172  05 

Mortuary  claims 44,502  78 

Claims  on  accident  policies  for  accidents 

occurring  prior  to  receivership 852  99 

Claims  on  policies  without  an  assess- 
ment  clause 2,032  22 

Claims  on  policies  in  force  at  commence- 
ment of  receivership  and  containing  an 
assessment   clause 2,919  17 

860.479  21 
General  claims  on,  tor  money  loaned  on 
oontraots,  tor  asrvloe.ot  officers,  agents, 
eto.   98,220  U 

8141,799  56 

The  following  are  inclnded  among  the  gen- 
eral claims  so  allowed: 

Lewis  P.  Piatt,  for  salary  and  amount 
due  on  contract 19,208  00 

Henry  !•.  Wade,  tor  money  loaned  and 
due    on    contract 3,466  88 

C.  M.  Piatt,  tor  money  loaned  and  due 
on  note  and  contract 48,161  24 

8(1,04107 

Of  the  money  so  loaned  to  the  company  by 
C.  M.  Piatt,  $14,108  was  used  for  the  payment 
of  death  claims,  and  was  secured  by  collat- 
eral, $12,823  of  the  proceeds  of  which  hare 
been  applied  in  payment  of  the  sum  so  used, 
and  the  valne  of  the  remainder  of  said  col- 
lateral Is  estimated  to  be  sufficient  to  pay  the 
balance  of  the  sum  so  used.  The  remainder 
of  the  sum  so  loaned  by  the  appellants  was 
used  in  the  payment  of  obligations  of  the 
company  chargeable  to  the  expense  fund. 

Upon  said  application  of  the  receiver  the 
court  upon  these  facts  directed  (1)  that  from 
the  assets  in  the  bands  of  the  receiver  there 
be  first  deducted  the  sum  of  $2,500  for  ad- 
ministration ezi>enses;  (2)  that  the  accrued 
interest  upon  the  fund  received  from  the 
State  Treasurer,  as  well  as  the  principal, 
be  applied  as  a  trust  fund  for  the  policy 
holders;  (3)  that  after  deducting  said  amount 
allowed  for  administration  expenses  all  the  as- 
sets remaining  in  the  hands  of  the  receiver  be 
first  applied  to  the  payment  pro  rata  of  all 
valid  mortuary,  accident,  and  policy  claims; 
(4)  that  after  said  deduction,  and  the  pay- 
ment of  said  claims,  the  remainder  of  the 
assets,  if  any,  be  applied  to  the  payment 
pro  rata  of  all  other  valid  claims  against  the 
company ;  (5)  that  none  of  the  appellants,  as 
to  claims  against  the  company,  be  subrogated 
to  the  rights  of  mortuary  claimants;  (6) 
that  said  L.  A.  Piatt  be  not  allowed  to  set 
off  his  claim  of  $9,203  for  salary,  etc.,  against 
the  Judgment  recovered  against  him  by  the 


receiver.  No  question  Is  made  regarding 
that  part  of  the  order  which  directs  the 
$2,600  allowed  for  administration  expenses 
to  be  first  deducted  from  the  fund  In  the 
bands  of  the  receiver. 

The  direction  regarding  the  application  of 
the  fund  received  from  the  State  Treasurer, 
and  including  as  a  part  of  It  the  income 
therefrom  while  It  was  in  the  hands  of  the 
receiver,  is  correct  By  statute  (sec^on  36071 
the  securities  deposited  by  the  company  were 
held  by  the  State  Treasurer  in  trust  for  the 
policy  holders,  with  the  right  In  the  company, 
while  they  were  so  held,  "to  collect  and 
receive  the  interest  and  dividends  thereon." 
I  By  section  3611  they  were  delivered  to  the 
receiver  "to  administer  the  trust  fund  in- 
vested in  such  securities  for  the  benefit  of  the 
policy  holders  •  •  •  under  the  orders  of 
the  court."  By  the  order  made,  and  the  facts 
found  by  the  superior  court,  the  fund  has, 
in  legal  effect,  been  applied  to  the  pay- 
ment of  the  claims  of  policy  holders  as  of  as 
early  a  date  as  when  it  was  delivered  to  the 
receiver;  and  he  is  to  be  regarded  as  hav- 
ing since  that  time  held  the  securities  as 
belorging  to  the  policy  holders,  and  the  pro- 
ceeds and  income  therefrom  as  having  been 
derived  from  the  property  of  the  policy 
holders. 

There  is  error  in  that  part  of  the  order 
which  directs  that  ail  the  remaining  assets 
in  the  hands  of  the  receiver  be  first  applied 
to  the  payment  of  mortuary,  accident,  and 
policy  claims.  Section  8  of  the  charter  (10 
Sp.  Laws,  p.  616)  provides  that  "said  corpo- 
ration shall  have  a  working  capital  to  an 
amount  not  exceeding  $100,000,  divided  Into 
shares  of  $100  each,  with  power  to  increase 
the  same  to  an  amount  not  exceeding  $250,- 
000,  and  may  commence  business  under  this 
charter  when  $50,000  shall  have  been  sab- 
scribed  for  and  paid  into  said  working 
capital,  which  shall  be  in  Ilea  of  a  reserve, 
and  said  working  capital  shall  not  be  reduced 
below  the  sum  of  $50,000  by  dividends,  ex- 
penses or  in  any  other  mannw,  except  for 
payments  under  policies,  or  certificates.  In 
case  of  death  or  otherwise;  and  if  said  work- 
ing capital  shall  at  any  time  be  reduced  l>e- 
low  said  amount  of  $50,000  then  the  right  to 
Issue  new  policies  under  this  charter  shall 
cease,  unless  said  working  capital  shall  be 
made  up  to  that  amount  within  ninety  days 
thereafter,  •  *  •  and  should  a  valid 
claim  at  any  time  exist  against  said  as- 
sociation for  indemnity  In  case  of  sickness, 
accident,  old  age,  or  death,  by  virtue  of  a 
certificate  of  membership  or  policy  issued  by 
said  association,  and  the  funds  collected  by 
assessment  and  set  apart  as  a  mortuary  or 
other  fund  for  the  payment  of  such  claim 
be  Insufficient  therefor,  then  said  working 
capital  shall  be  liable  for  the  payment  of 
such  claim,  and  any  assets  or  property  of 
said  association  may  be  taken  or  applied  for 
the  payment  of  the  same."    The  constitution 
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nod  by-laws  of  the  company,  adopted  under 
the  antbority  of  its  cbarter,  provides  that 
there  shall  be  certain  separate  fnnds  derived 
from  different  sonrces,  as  the  mortuary,  the 
old  age  benefit  fund,  and  the  dividend  fund, 
each  having  its  separate  treasurer,  and  each 
chargeable  with  the  payment  of  certain 
liabilities,  and  that  the  secretary  of  the  com- 
pany shall  pay  over  to  the  treasurers  of  the 
respective  funds  the  money  belonging  to  such 
fund,  and  shall  pay  the  salaries  of  officers, 
compensation  of  agents,  and  various  other 
expenses  from  the  expense  fund  of  the  as- 
sociation. 

The  relative  rights  of  the  policy  claimants 
,  and  of  these  appellants  are  to  be  determined 
with  reference  to  these  provisions  of  the 
charter,  constitution,  and  by-laws,  and  of  the 
statute  referred  to,  all  of  which  form  a  part 
of  the  contract  between  the  company  and 
the  policy  holders.  Matter  of  B.  R.  F.  L. 
Association,  131  N.  Y.  864,  SO  N.  B.  114.  In 
so  far  as  such  provisions  subject  certain  as- 
sets to  the  payment  of  particular  liabilities, 
the  prior  equities  which  may  be  thereby 
created  should  be  considered  in  the  applica- 
tion and  distribution  of  the  assets  of  the 
company  under  the  receivership,  as  suggested 
in  Barrett's  Appeal,  76  Conn.  280,  63  Ati. 
691,  and  neither  section  3546  Of  the  General 
Statutes  of  1902,  which  provides  that  the 
superior  court  "may  direct  the  application  of 
the  avails  of  such  assets  and  property  equi- 
Ubly  in  satisfaction  of  the  claims  proved 
against  such  company,"  etc.,  nor  section 
3564,  directing  the  Insurance  commissioner, 
after  payment  of  expenses,  taxes,  etc.,  to 
an>l7  the  avails  of  the  assets  of  a  company 
whose  charter  has  been  repealed  "to  the 
payment  of  the  debts  and  claims  allowed 
against  such  company,  and  the  surrender 
value  of  its  policies  In  proportion  to  their 
respective  amounts,"  are  to  be  construed  as 
authorizing  the  court  or  insurance  commis- 
sioner, in  applying  such  assets,  to  disregard 
the  equities  so  created  by  statute,  and  by  the 
cbarter  and  by-laws  of  the  company. 

While  the  appellants  do  not  so  much  ques- 
tion that  by  statute  and  by  the  charter 
provisions  the  State  I'reasurer  fund,  the  mor- 
tuary fund,  and,  upon  failure  of  the  latter, 
the  working  capital  to  the  amount  of  160,000, 
are  Impressed  with  trusts  In  favor  of  the  pol- 
icy holders,  which  must  be  regarded  in  wind- 
ing up  the  affairs  of  the  company,  they  claim 
that  none  of  the  assets  in  the  hands  of  the 
receiver  belong  to  either  the  mortuary  fund 
or  the  wortdng  capital,  but  that  both  of  these 
funds  have  been  exhausted,  and  that  the  re- 
maining assets,  excepting  those  received 
from  the  State  Treasurer,  belong  to  the  ex- 
pense fund.  It  Is  true  that  upon  bis  ap- 
pointment no  fund  came  into  the  hands  of  the 
receiver  to  which  the  policy  claimants  have 
the  right  of  exclusive  resort.  Such  funds, 
excepting  the  State  Treasurer  fund,  had 
presumably  been  exhausted  in  the  payment  of 
claims  under  policies,  since  they  conld  not 


properly  hare  been  used  in  the  payment  of 
expenses.  Since  his  appointment,  however. 
In  addition  to  the  State  Treasure  fund,  the 
receiver  has  obtained  about  $30,000,  a  part  of 
which  Is  derived  from  Judgments  against 
stockholders  for  the  amounts  due  on  their 
stock  subscriptions.  The  sum  so  received 
from  stock  subscriptions  was  as  much  a  part 
of  the  working  capital,  and  subject  to  Its  li- 
abilities, as  if  paid  in  when  the  company 
commenced  business;  and,  as  the  working 
capital  had  already  been  reduced  below  $50,- 
000,  it  could  not  become  a  part  of  the  ex- 
pense fund,  nor  be  used  for  any  other  purpose 
than  payments  under  policies.  To  that  part 
of  said  sum  so  derived  from  stock  subscrip- 
tions, as  well  as  to  the  fund  received  from  the 
State  Treastirer,  the  policy  claimants  have 
the  exclusive  right  It  does  not  appear  that 
any  part  of  the  original  capital  enters  into 
the  other  assets.  The  right  to  apply  any 
property  of  the  company  to  the  payment  of  a 
death  or  accident  claim,  upon  failure  of  the 
mortuary  fund,  gives  to  policy  claimants  only 
the  right  to  demand  payment  from  funds 
other  than  the  State  Treasurer  fund,  the  mor- 
tuary fund,  and  the  working  capital  to  the 
amount  of  |60,000  in  common  with  other  cred- 
itors. 

No  exception  Is  taken  to  the  order  of  the 
superior  court  Inr  giving  to  the  claims  of  liv- 
ing policy  holders,  amounting  to  about  $5,000, 
the  same  preference  as  that  given  to  the  mor- 
tuary claims,  which  amount  to  over  $44,000. 
None  of  the  appellants  were  entitled,  on  ac- 
count of  money  loaned  by  them  to  the  com- 
pany, to  be  subrogated  to  the  rights  of  mortn- 
ary  claimants.  The  only  part  of  such  money, 
used  for  the  payment  of  death  claims,  has 
either  been  repaid  or  its  payment  secured 
by  collateral.  The  provisions  of  the  charter 
and  by-laws  do  not  render  the  policy  holders 
liable,  as  partners,  to  the  creditors  of  the 
company,  as  claimed  by  the  appellants.  The 
insurance  company  was  a  stock  company,  the 
entire  control  and  management  of  the  affairs 
of  which  was  in  the  hands  of  these  appellants 
and  the  other  officers  chosen  by  the  share- 
holders only. 

The  appellant  Lewis  A.  Piatt  is  entitled 
to  set  off  his  allowance  claim  of  $9,203 
against  the  receiver's  claim  of  $14,280.83.  In 
sustaining  the  demurrer  to  the  answer  to  the 
application  for  the  allowance  of  such  set-off, 
the  court  (Shumway,  J.)  decided  that  the  ap- 
plicant was  entitled  to  the  set-off,  unless 
the  amount  due  from  him  was  needed  to  pay 
preferred  claims,  and  no  exception  has  been 
taken  to  that  ruling.  The  later  ruling  of  the 
court  (Boblnson,  J.),  disallowing  the  set-off 
because  the  amount  due  upon  the  Judgment 
was  needed  for  the  payment  of  preferred 
claims,  did  not  conflict  with  the  first,  bnt  ap- 
plied the  law  as  laid  down  by  Judge  Shum- 
way. But,  irrespective  of  the  absence  of  any 
exception  to  such  first  ruling,  the  set-off 
should  be  allowed.  The  court  before  which 
the  receivership  proceedings   woe  pending 
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had  the  power  to  allow  It  By  the  failure  of 
tk  A.  Piatt  to  file  a  complaint  in  accordance 
with  the  provisions  of  section  654,  asking 
such  set-off  to  be  made  against  said  Judgment 
by  ttie  court  in  which  it  was  rendered  in  1902, 
he  was  deprived  of  the  right  to  have  his  set- 
ofT  allowed  in  the  proceedings  incident  to  that 
cause.  But  such  failure  did  not  deprive  the 
court  which  had  already  taken  jurisdiction  of 
the  settlement  of  affairs  of  the  company  by 
the  receivership  proceedings,  which  had  it- 
self directed  the  bringing  of  the  action 
against  Piatt,  and  before  which  the  question 
of  the  amount  to  be  allowed  upon  the  claims 
now  sought  to  be  set  oft  was  then  pending, 
from  allowing  such  set-off,  by  directing,  as 
the  statute  empowered  it  to,  an  equitable  ap- 
plication of  the  assets  In  the  bands  of  the 
receiver  "In  satisfaction  of  the  claims  proved 
against  such  company."  The  insolvency  of 
the  company  raises  an  equity  which,  under 
the  circumstances  of  this  case  and  in  a  pro- 
ceeding of  this  character,  calls  for  the  al- 
lowance of  the  set-off.  Goodwin  v.  Keney,  49 
Conn.  563-569;  Carroll  v.  Weaver,  65  Conn. 
76-81,  31  AO.  489. 

There  Is  error,  and  the  case  Is  remanded, 
with  directions  that  after  deducting  the  ad- 
ministration expenses  the  fund,  including 
principal  and  Interest,  derived  from  the  se- 
curities received  from  the  State  Treasurer, 
and  so  much  of  the  remaining  assets  as  are 
derived  from  Judgments  against  stodiholders 
for  amounts  due  on  stock  subscriptions,  be 
applied  to  the  payment  of  the  said  mortuary, 
accident,  and  policy  claims  as  preferred 
claims  against  said  particular  assets;  that 
said  allowed  claim  of  Lewis  A.  Piatt,  of  $9,- 
203,  be  set  off  against  the  receiver's  Judg- 
ment against  him  of  $14,280.83;  and  that 
the  remaining  assets,  after  such  deduction, 
application,  and  set-off,  be  applied  to  the  pay- 
ment pro  rata  of  the  remaining  claims 
against  the  company.  Including  the  balance 
of  said  preferred  claims  remaining  after 
said  particular  assets  have  been  so  applied 
to  their  payment  The  other  Judges  con- 
curred. 


Mclaughlin  t.  jot. 

(Supreme  Judicial  Court  of  Maine.    Nov.  29, 
1905.) 

1.  BaBTABDT— EVIDBROE. 

While  perhaps  not  necessary,  the  original 
complaint  and  magistrate's  record  in  a  bastardy 
process  maj;  be  pat  in  evidence  l>efore  the  juiy, 
upon  the  trial  of  the  issue  whether  the  defend- 
ant begot  the  child,  for  the  purpose  of  showing 
compliance  with  the  prelinunary  statutory  re- 
quirements. 

[Ed.   Note. — For  cases  in  point,  see  vol.   6, 
Cent  Dig.  Bastards,  |§  155,  156.] 

2.  Appeai,  and  E^bbob— Instbuctions. 

If  a  party  in  a  jury  trial  is  apprehensive 
that  evidence  admitted  upon  one  proposition 
only  may  be  applied  by  the  jury  to  other  propo- 
sitions, he  should  request  instructions  to  the  jury 
to  disregard  that  evidence  in  considering  sucn 
other  propositions.    Without  such  request,  he 


has  no  cause  for  complaint  as  to  the  effect  of 
the  evidence  upon  these  propositions. 

[Ed.  Note. — ^For  cases  in  pofait,  see  vol.  46, 
Cent.  Dig.  Trial,  {  682.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Kennebec  County. 

Complaint  by  Annette  M.  McLaughlin 
against  Alton  Joy,  under  Rev.  St  c.  99. 
Plaintiff  offered  in  evidence  an  original  ac- 
cusation and  examination  and  the  magis- 
trate's record  in  the  matter,  and  defendant 
excepted.    Exceptions  overruled. 

Argued  before  EMERY,  WHITBHOUSE, 
STROUT,  POWERS,  PEABODT,  and  SPEAR, 
JJ. 

WUUamson  &  Burleigh,  for  complainant 
Sheldon  &  Sawtelle  and  A.  M.  Goddard,  for 
defendant 

EMERT,  J.  This  was  a  case  of  bastardyr 
tried  in  the  superior  court  for  Kennebec 
county  before  a  Jury,  In  whldi  the  defendant 
pleaded  not  guilty,  and  made  no  other  de- 
fense than  a  denial  of  the  paternity  of  the 
child.  At  the  trial  the  plaintiff  offered  In 
evidence  her  original  accusation  and  examina- 
tion before  the  magistrate,  and  also  the  mag- 
istrate's record  in  the  matter.  Upon  the  de- 
fendant objecting  to  the  papers,  the  plaintiff's 
counsel  stated  that  they  were  not  offered  as 
evidence  of  anything  stated  in  them,  but 
to  show  that  the  plaintiff  had  complied  with 
the  statute  requiring  such  proceedings.  They 
were  by  the  court  "admitted  to  show  that 
the  preliminary  statutory  requirements  are 
complied  with."  These  statements  of  counsel 
and  court  were  made  in  the  presence  and 
hearing  of  the  Jury,  but  the  cotirt  did  not 
give  any  further  instructions  to  the  Jtury  as 
to  the  use  to  be  made  of  the  papers,  and  no 
further  instructions  regarding  them  were  re- 
quested. 

While,  perhaps,  the  question  of  compliance 
with  the  statute,  so  far  as  preliminary  papers 
were  concerned,  was  for  the  court  rather 
than  for  the  Jury,  it  has  l>een  the  practice  to 
permit  them  to  go  to  the  Jury.  Sldellnger  t. 
Bucklin,  64  Me.  871. 

The  defendant  urges,  nevertheless,  that  he 
was  in  fact  prejudiced  by  these  papers  going 
to  the  jury.  He  argues  that  Inasmuch  as 
self-serving  oral  statem^its  made  by  the 
plaintiff  out  of  court  would  not  be  admissible 
in  support  of  her  testimony  in  court  her 
written  statement  on  oath  made  out  of  court 
should  not  be  allowed  to  go  to  the  Jtuy;  that 
the  latter  is  even  more  prejudicial  than  the 
former. 

We  do  not  see,  in  this  case,  at  least  that 
the  admission  of  the  papers  named  was  prej- 
udicial to  the  defendant  It  must  be  as- 
sumed that  the  Jury  knew  the  law,  knew  that 
such  papers  must  have  been  made  before  the 
case  could  have  been  lawfully  opened  for 
trial  before  them,  and  also  that  the  accu- 
sation and  examination  must  have  been  in 
substantial  harmony  with  the  declaration  al- 
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feady  read  to  them.  Xbe  actual  production 
■of  tbe  papers  added  nothing  to  the  knowl- 
-edge  they  must  be  assumed  to  have  had. 

Again,  in  this  case  it  was  stated  before  the 
Jury  by  counsel  and  court  that  the  papers 
were  ofTered  and  admitted,  not  as  evidence 
-of  anytlilng  stated  In  them,  but  to  show  that 
the  preliminary  statutory  proceedings  were 
complied  witli.  It  must  be  assumed,  upon 
-exceptions,  that  the  jury  heeded  the  state- 
ment and  the  ruling,  and  gave  the  papers  no 
other  effect  If  the  defendant  feared  that 
the  matter  had  not  been  made  sufficiently 
plain  to  the  Jnry,  he  should  have  requested 
the  court  to  make  It  more  plain.  Not  having 
done  80,  he  has  no  legal  ground  for  complaint 
•on  that  score. 

Exceptions  overruled. 


POWERS   et  al.   T.   aA.WTBR. 

(Supreme  Judicial  Court  of  Maine.    Dec.  S, 
1005.) 

'TAXA.TION  —  Saxe  fob  Nonpatmbnt  —  Tax 
Deed— Descbiption— Cloud  on  Title. 
A  description  in  a  deed  from  the  State 
Treaaurer,  wherebv  a  portion  of  land  in  a  town- 
ship containing  22,000  acres  was  attempted  to 
iw  sold  for  the  nonpayment  of  taxes,  as  follows : 
"4,520  acrea  in  13,  range  7.  W.  E.  L.  S.,"  is 
utterly  insufficient  to  pass  any  title  to  any  por- 
tion of  the  township,  and  is  insufficient  to 
create  any  dond  npon  the  title  of  a  tenant  in 
common,  who  seeks  partition  of  the  township, 
■either  in  equity  or  by  petition  for  partition. 

[lid.  Note. — For  cases  in  point,  see  voL  46, 
•Cent.  Dig.  Taxation,  (i  151&-1521.] 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County. 

Petition  by  Frederick  A.  Powers  and  others 
-against  Louise  J.  Sawyer  for  partition.  Judg- 
tueat  for  petitioner,  and  defendant  excepts. 
Exceptions  overruled. 

The  following  was  the  petition: 

-«To  the  honorable  Justice  of  the  Supreme 
Jadldal  Court  next  to  be  holdm  at  Cari- 
boo, in  and  for  the  county  of  Aroostook, 
on  the  1st  Tuesday  of  December  next 
"Resi)ectfully  represents  Frederick  A.  Pow- 
ers, Simon  Friedman,  and  Jennie  Wilson,  all 
-of  Houlton,  and  John  P.  Donworth,  of  Cari- 
bou, all  in  said  coimty  of  Aroostook,  and 
Blaine  Wilson,  also  of  said  Houlton,  an  in- 
fant under  the  age  of  21  years,  who  Joins  In 
this  petition  by  said  Jennie  Wilson,  her  guard- 
ian, that  they  are  seised  in  fee  simple  and 
as  tenants  in  common  of  and  in  certain  real 
-estate  situated  in  said  county  of  Aroostook,  to 
wit:    Township  No.  thirteen  (IS),  In  the  sev- 
enth range  of  townships  west  of  the  east  line 
-of  the  state  of  Maine,  excepting  the  public 
lots;    the    township   containing  twenty-two 
thousand  forty  acres  exdnslye  of  the  public 
lota,  wlilch  have  been  set  out  and  are  deecrlb- 
■ed  aa  follows: 

"OommeBrtng  at  a  cedar  stake  on  tlie 
«orth  liiw  of  Hie  township  one  mile  and  a 


half  east  from  the  northwest  comer,  and 
running  south,  one  mile,  to  a  cedar  stake; 
thence  east,  five  hundred  rods,  to  a  hemlock 
tree  marked  'Public  Lof ;  thence  north,  one 
mile,  to  a  cedar  stake  and  stones  on  the 
north  line  of  the  township;  thence  west  on 
said  north  line,  five  hundred  rods,  to  the 
point  begun  at  according  to  plan  of  said  town- 
ship designated  as  plan  No.  17,  and  recorded 
in  the  land  office  of  the  state  of  Maina  That 
your  petitioners  are  the  owners  of  four  hun- 
dred fifty-one  undivided  five  hundred  flfty-flrst 
(451-551)  parts  thereof  with  Louise  J.  Sawyer 
of  Bangor,  In  the  county  of  Penobscot,  and 
said  state,  who  is  seised  of  one  hundred 
undivided  five  hundred  flfty-flrst  (100-651) 
parts  thereof,  and  who  also  owns  the  pine  and 
spruce  timber  which  was  standing  on  said 
township  December  3,  A.  D.  1850,  and  that 
your  petitioners  desire  to  hold  their  undivided 
Interests  in  severalty;  that  Is,  they  desire  to 
hold  their  undivided  Interests  separately 
from,  and  Independently  of,  the  said  LoUlse  J. 
Sawyer. 

"Wherefore,  they  pray  that  notice  to  all 
persons  interested,  to  wit  the  said  Louise  J. 
Sawyer,  may  be  ordered ;  that  commissioners 
may  be  appointed ;  that  the  Interests  of  your 
petitioners  may  be  set  out  to  them  to  be  held 
in  fee  and  in  severalty — that  is,  in  common 
and  undivided  as  among  themselves,  but  sep- 
arately from,  and  independently  of,  the  In- 
terest of  the  said  Louise  J.  Sawyer. 
"Houlton,  Maine,  October  1,  A.  D.  1903. 

"Frederick  A.  Powers. 

"Simon  Friedman. 

"Jennie  Wilson. 

"John  P.  Donworth. 

"Blaine  Wilson, 

"By  Jennie  Wilson,  Guardian." 

The  following  was  the  deed  from  the  state 
of  Maine  to  Milton  S.  Clifford:  "To  all 
Persons  to  whom  These  Presents  may  come, 
I,  F.  M.  Simpson,  Treasurer  of  the  State  of 
Maine,  send  greeting:  Whereas,  in  obedience 
to  the  provisions  of  chapter  6,  section  73,  of 
the  Revised  Statutes  in  relation  to  the  col- 
lection of  taxes  In  unincorporated  places,  the 
said  treasurer  caused  to  be  published  a  notice 
containing  a  list  of  all  tracts  of  land  lying  In 
unincorporated  places  which  have  been  for- 
feited to  the  state  for  state  taxes  or  county 
taxes,  which  have  been  certified  according  to 
law  to  the  Treasurer  of  State,  together  with 
the  amount  of  such  unpaid  taxes,  Interest 
and  costs  on  each  parcel,  and  that  the  same 
would  be  sold  at  the  treasury  office  in  Au- 
gusta on  the  twenty-eighth  day  of  S^tember, 
A.  D.  1899,  at  eleven  o'clock  a.  m.,  in  the 
state  paper  and  in  a  paper  in  the  county 
where  said  lands  are  situated  (where  any 
such  was  published)  three  weeks  successively 
before  the  day  of  sale  and  within  three 
months  thereof.  And  whereas  said  list  con- 
tains the  following  described  parcel  of  land 
so  forfeited,  situate  in  the  county  of  Aroos- 
took, viz.:    4,620  acres  In  18,  range  7,  W.  E. 
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Jm  S.,  upon  which  there  was  due  and  payable 
for  taxes,  Interest,  and  cost  the  sum  of  thirty- 
eight  and  e-100  dollars.  Including  Its  propor- 
tion of  the  state  tax  for  1887  and  of  the  coun- 
ty tax  for  the  same  year,  certified  to  the 
Treasurer  of  State  according  to  law.  And 
whereas,  on  said  twenty-eighth  day  of  Sep- 
tember, 1899,  at  eleven  o'clock  a.  m.,  at  the 
treasury  office  In  Augusta,  said  treasurer  did 
sell  all  the  Interest  of  the  state  In  said  prem- 
ises to  Milton  S.  Clifford  at  auction  for  the 
sum  of  forty-one  0-100  dollars,  be  being  the 
highest  bidder  therefor,  and  bis  bid  being 
a  price  not  less  than  the  full  amount  due 
theroon  for  such  unpaid  state  and  county 
taxes,  interest,  and  cost  of  advertising,  as 
required  by  law.  Now  know  ye  that  I,  F. 
M.  Simpson,  in  my  said  capacity,  in  consider- 
ation of  the  premises  and  of  the  payment  of 
the  said  sum  of  forty-one  0-100  dollars,  the 
receipt  whereof  is  hereby  acknowledged,  do 
berel>y  sell  and  convey  to  him,  the  said  Mil- 
ton S.  Clifford,  bis  heirs  and  assigns  forever, 
all  the  Interest  of  the  state  by  virtue  of 
said  forfeiture  in  and  to  said  premises  so 
sold,  as  aforesaid,  to  have  and  to  bold  the 
same,  with  all  the  privileges  thereof,  to  him, 
the  said  Milton  S.  Clifford,  his  heirs  and 
assigns,  forever,  subject  to  all  taxes  asses- 
sed thereon  subsequent  to  the  year  eighteen 
hundred  and  ninety-seven:  provided,  how- 
ever, that  any  owner  or  part  owner  thereof 
shall  have  the  right  to  redeem  his  proportion 
of  the  same  at  any  time  within  one  year, 
by  paying  or  tendering  to  the  purchaser  or 
Treasurer  of  State  his  proportional  part  of 
what  the  said  Milton  S.  Clifford  paid  for  the 
same,  wltb  Interest  at  the  rate  of  twenty  per 
cent  per  annum,  and  the  cost  of  conveyance, 
as  provided  in  chapter  6,  section  75,  of  the 
Revised  Statutes. 

"In  witness  whereof,  I,  the  said  F.  M. 
Simpson,  in  my  said  capacity,  have  hereunto 
set  my  hand  and  seal  this  twenty-eighth  day 
of  September,  in  the  year  of  onr  Lord  one 
thousand  eight  hundred  and  ninety-nine. 

"F.  M.  Simpson,  State  Treasurer.    [L.  S.] 

"Signed,  sealed,  and  delivered  in  preaoice 
ofD.  W.Emery.    [L.  S.]" 

"Kennebec— ss.:  Oct  25,  A.  D.  1899.  Per- 
sonally appeared  the  above-named  F.  M. 
Simpson,  and  acknowledged  the  foregoing  in- 
strument by  him  slgrned  as  Treasurer  of  State, 
as  aforesaid,  to  be  his  free  act  and  deed. 

"Before  me.  D.  W.  Emery, 

"Justice  of  the  Peace." 

The  following  was  the  deed  from  Milton  S. 
Clifford  to  liOuise  J.  Sawyer: 

"Know  all  men  by  these  presents  that 
I,  Milton  S.  Clifford,  of  Bangor,  county  of 
Penobscot  state  of  Maine,  in  consideration 
of  one  dollar  and  other  considerations  paid 
by  Louise  J.  Sawyer,  of  said  Bangor,  the 
receipt  whereof  is  hereby  acknowledged,  do 
hereby  remise,  release,  sell,  and  forever  quit- 
claim unto  the  said  Louise  J.  Sawyer,  her 


heirs  and  assigns  forever,  all  my  right  title, 
and  Interest  in  and  to  a  certain  parcel  of 
land  situated  In  the  county  of  Aroostook,  and 
known  as  townsBlp  thirteen  (18),  range 
seven  (7),  W.  B.  L.  S.;  said  parcel  being 
4,620  acres,  as  per  deed  of  F.  M.  Simpson, 
Land  Agent   to  me  dated  S^it   28,    1889, 

"To  have  and  to  hold  the  above-described 
premises,  with  all  the  privileges  and  appur- 
tenances thereof,  to  the  said  Louise  3.  Saw- 
yer, her  heirs  and  assigns,  forever. 

"In  witness  whereof,  I,  Milton  S.  Clifford, 
have  hereunto  set  my  hand  and  seal,  this 
29th  day  of  March  In  the  year  of  our  Lord 
one  thousand  nine  hundred. 

"Signed,  sealed,  and  delivered  in  presence 
of  Milton  S.  Clifford.     [L.  S.] 

"Penobscot— ss. :  March  29, 1900.  Person- 
ally appeared  the  above-named  Milton  S.  Clif- 
ford, and  acknowledged  the  above  instrument 
to  be  his  free  act  and  deed. 

"Before  me.        Samuel  F.  Humphrey, 

"Justice  of  the  Peace." 

Both  of  the  above  deeds  were  duly  record- 
ed. 

The  following  exceptions  were  allowed: 

"And  now  at  the  hearing  for  partition  in  the 
above-entitled  action,  and  before  Judgment 
the  defendant  comes  and  flies  this  bill  of  ex- 
ception, and  prays  that  the  same  may  be 
allowed. 

"This  is  a  petition  for  partition  of  certain 
real  estate  In  the  county  of  Aroostook,  to  wit, 
township  No.  13,  in  the  seventh  range  of 
townships,  west  of  the  east  line  of  the  state 
of  Maine,  excepting  the  public  lots. 

"To  entitle  the  claimants  for  partition,  they 
must  show  a  clear  legal  title. 

"The  defendant  offered  to  show  that  the 
complainants  did  not  have  a  clear  legal  title 
to  the  demanded  premises  by  reason  of  a 
cloud  on  the  title  by  reason  of  an  existing 
sale  of  this  land  for  taxes,  and  in  support  of 
this  contention  produced  a  deed  from  the 
state  of  Maine  to  M.  S.  Clifford,  and  from 
said  M.  S.  Clifford  to  the  defendant  Louise 
J.  Sawyer. 

"The  court  ruled  that  these  deeds  were  not 
sufficient  to  show  any  cloud  on  the  title  of 
petitioners,  and  to  this  ruling  the  defendant 
being  aggrieved,  asked,  and  the  court  allow- 
ed, an  exception  thereto. 

"To  the  foregoing  ruling  the  defendant  ex- 
cepts, and  prays  that  the  exception  may  be 
allowed." 

Argued  before  WISWBLL,  O.  J.,  and  BM- 
BRY,  WHITEHOUSE,  STROUT,  SAVAGE, 
and  PBABODY,  JJ. 

B.  G.  Ryder,  for  plaintlflB.  H.  L.  Fair- 
banks, for  defendant 

WISWBLL,  C  J.  This  Is  a  petition  fOr 
partition  of  a  township  of  land  In  Aroostook 
county,  described  in  the  petition  as  follows : 
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"Township  No.  thirteen  (13),  in  the  seventh 
range  of  townships  west  of  the  east  line  of 
'  the  state  of  Maine,  excepting  the  public  lots ; 
the  township  containing  twenty-two  thousand 
forty  acres  exclusive  of  the  pnblic  lota,  which 
have  been  set  out."  and  which  are  de0crll>ed 
in  the  petition. 

At  the  hearing  before  the  court  at  nisi 
priua,  judgment  for  partition  was  ord»ed, 
and  commissioners  were  appointed.  The 
only  question  raised  by  the  exceptions  up- 
on which  the  case  conies  to  the  law  court 
is  as  to  the  effect  of  two  deeds  offered  by 
the  respondent — one  from  the  State  Treasur- 
er, attempting  to  convey  land  claimed  to 
have  been  forfeited  by  the  nonpayment  of 
taxes,  and  the  other  a  quitclaim  deed  to  the 
respondent  from  the  grantee  in  the  first  deed. 

The  position  of  the  respondent  Is  that 
the  petitioners  are  not  entitled  to  a  Judg- 
ment for  partition  unless  they  can  show  a 
clear  legal  title  to  the  proportion  of  the  prem- 
ises claimed  to  be  owned  by  them,  invoking 
the  rule  established  where  a  partition  is 
sought  in  equity  (Nash  v.  Simpson,  78  Me. 
142,  8  Atl.  63;  Pierce  v.  Rollins,  83  Me.  172, 
22  Atl.  110) ;  although  this  is,  as  we  have 
seen,  a  petition  for  partition,  and  not  a  bill 
in  equity  brought  for  partition,  and  that 
the  deed  from  the  State  Treasurer  is  at  least 
sufficient  to  raise  a  doubt  as  to  the  title  of 
the  petitioners,  or  to  create  a  cloud  upon 
their  title. 

A  sufficient  answer  to  this  position  of  the 
respondent  Is  a  reference  to  the  description  of 
the  premises  attempted  to  be  sold  and  con- 
veyed as  forfeited  from  nonpayment  of  taxes. 
The  only  description  contained  In  this  deed 
is  as  follows:  "4,520  acres  in  13,  range  7, 
W.  E.  L.  S.;"  the  township  containing,  as 
we  have  seen,  over  22,000  acres  exclusive  of 
the  public  lots.  It  has  been  uniformly  held 
In  numerous  decisions  of  this  court  that  such 
a  description  In  a  deed  Is  utterly  ineffectual 
to  pass  any  title  to  any  specific  tract  or 
acre  in  the  township,  or  to  convey  any  title 
whatever.  Larrabee  v.  Hodgkins,  68  Me. 
412 :  OrlfSn  v.  CreM>In,  60  Me.  270 ;  Moulton 
V.  Egery,  75  Me.  486;  Skowhegan  Sav.  Bank 
V.  Parsons,  86  Me.  614,  SO  Atl.  110;  MlUett 
V.  Mullen,  96  Ma  400,  40  Aa  871.  A  deed 
with  such  a  description  is  insufficient  to 
create  any  doubt  or  cast  any  cloud  upon  the 
petitioner's  title,  since  a  mere  inspection  of 
it  shows  upon  its  face  that  It  conveyed  no 
title  Briggs  V.  Johnson,  71  Me.  236.  The 
deed  from  the  grantee  in  this  last  deed  to 
the  respondent  contains  a  similar  description, 
and  l8  equally  insufficient  to  pass  any  title. 
The  ruling  of  the  judge  at  nisi  prlus,  that 
these  deeds  were  ineffectual  to  pass  any  title 
and  insufficient  to  create  any  cloud  upon 
the  petitioners'  title,  was  correct. 

Exceptions  overruled. 


WESTERN   MARYLAND   R.  CO.  v.  BLUB 
RIDGE  HOTEL  CO.  OP  WASHING- 
TON   COUNTY. 
(Court  of  Appeals  of  Maryland.    Dec.  8,  1905.) 

1.  Railboaos— Powers— Ultba   Vibes    Con- 
tract. 

Where  the  charter  of  a  railroad  company 
(Acts  1852,  c.  304,  M  14,  16,  18;  Acts  1872,  p. 
102,  c.  71 ;  Acts  1884,  p.  209,  c  163)  conferred 
power  to  operate  a  railroad,  to  erect  warehouaes 
and  other  works  necessary  to  the  road,  to  erect 
all  buildings,  stations,  other  works,  and  accom- 
modations neceasary  or  convenient  for  the  op- 
eration of  the  road,  to  aid  any  other  company 
"in  the  construction  of  its  road,"  to  consolidate 
with  any  other  corporation  owning  a  railroad,  or 
a  railroad  and  any  other  property,  and  to  guar- 
anty the  obligations  of  other  railroad  companies, 
a  contract  by  which  it  contracted  to  pay  out 
of  certain  of  its  earnings  such  "commissions" 
on  its  receipts  as  would  make  good  to  a  hotel 
company  a  deficit  In  the  hotel  company's  earn- 
ings suificient  to  enable  the  liotel  company  to 
&ay  dividends  on  its  stock  and  interest  on  its 
onds  was  ultra  vires  and  void. 

2.  Same— Executed  Contract. 

Where  a  railroad  company  made  an  ultra 
vires  contract  by  which  it  guarantied  the  pay- 
ment of  interest  and  dividends  on  the  bonds  and 
stock  of  a  hotel  company  to  aid  in  the  improve- 
ment of  the  letter's  property,  and  thereafter 
received  nothing  of  benefit  from  the  hotel  com- 
pany except  increased  earnings  for  transporta- 
tion of  passengers  and  freight  over  Its  road,  it 
was  not  precluded  from  subsequently  claiming 
that  the  contract  was  ultra  vires  and  void. 

Appeal  from  Baltimore  City  Court ;  Henry 
Stockbrldge,  Jndge. 

Action  by  the  Blue  Ridge  Hotel  Company 
of  Washington  County  against  the  Western 
Maryland  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

Leon  E.  Greenbaum  and  Benjamin  A.  Rich- 
mond, for  appellant  William  S.  Tbomaa, 
for  appellee. 

PEARCB,  J.  This  la  an  action  of  covenant, 
brought  by  the  Blue  Ridge  Hotel  Company  of 
Washington  County,  a  corporation  organized 
under  the  general  Incorporation  laws  of 
Maryland,  against  the  Western  Maryland 
Railroad  Company,  a  corporation  created  by 
an  act  of  the  General  Assembly  of  Maryland 
(chapter  304,  Acts  1852)  under  the  name  of 
the  "Baltimore,  Carroll,  and  Frederick  Rail- 
road Company" ;  the  name  being  changed  by 
chapter  37  of  the  Acts  of  1863  to  the  "West- 
em  Maryland  Railroad  Company."  The  cov- 
enant sued  upon  Is  contained  In  a  sealed 
agreement  between  the  parties,  made  October 
23,  1883.  This  agreement  recites  the  making 
of  a  previous  agreement  between  the  parties 
on  April  2,  1S83,  whereby  the  said  railroad 
company.  In  consideration  of  anticipated  ad- 
vantages to  It  from  the  construction  by  said 
hotel  company  of  a  summer  hotel  near  Pen 
Mar  Station  on  the  line  of  said  railroad,  had 
agreed  to  secure  the  payment  of  a  dividend 
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not  exceeding  5  per  cent,  per  annum  on  the 
capital  stock  of  said  hotel  company  of  $100,- 
000.  The  agreement  sued  on  then  further  set 
forth  that,  since  the  erection  of  said  hotel, 
the  railroad  company  had  in  fact  derived 
large  receipts  from  travel  and  traffic  to  and 
from  the  station  used  for  said  hotel,  known 
as  the  "Blue  Mountain  Station,"  and  that  Its 
receipts  from  travel  and  traffic  to  and  from 
an  adjoining  station,  Icnown  as  "Pen  Mar 
Station,"  bad,  by  reason  of  the  attractions  of 
said  hotel  and  Its  neighboring  property,  In- 
creased to  an  amount  exceeding  the  utmost 
liability  to  be  assumed  by  it  under  the  con- 
tract then  made,  and  that  It  was  believed 
these  receipts  would  be  largely  augmented  by 
increasing  the  capacity  of  the  hotel,  and  by 
the  Improvement  of  the  grounds  of  the  hotel 
company,  and  of  Its  other  property  near  Pen 
Mar  Station ;  that  the  hotel  company  had  al- 
ready expended  in  the  undertaking  more  than 
its  whole  capital,  and  an  additional  amount, 
not  less  than  $125,000,  was  necessary  to  com- 
plete improvements  begun,  and  others  contem- 
plated, which  could  not  be  procured  without 
the  assistance  to  the  credit  of  the  hotel  com- 
pany as  thereafter  stipulated  In  said  agree- 
ment; that  the  hotel  company  was  about  to 
Issue  its  bonds  to  an  amount  not  exceeding 
$125,000,  bearing  Interest  at  the  rate  of  6  per 
cent  per  annum  and  to  be  secured  by  a  first 
mortgage  upon  the  said  hotel  and  Its  reve- 
nues, and  such  other  of  its  property  as  should 
be  descril>ed  in  said  mortgage.  The  agree- 1 
ment  then  further  set  forth  that  in  considera- 
tion of  the  advantages  expected  to  accrue  to 
the  railroad  company  from  the  said  Improve- 
ments to  the  hotel  and  Its  other  property, 
and  of  certain  privileges  secured  to  the  rail- 
road company  by  the  terms  of  said  agree- 
ment for  the  benefit  of  its  excursionists,  the 
said  railroad  company  covenanted  with  the 
said  hotel  company,  as  follows:  "That  If  In 
any  one  year  the  actual  net  earnings  of  said 
hotel  company  from  said  hotel  and  other 
sources  shall  not  suffice  to  pay  6  per  cent, 
dividend  upon  its  capital  stock  of  $100,000, 
and  the  Interest  at  the  rate  of  6  per  cent 
semiannually  upon  such  amount  of  said  first 
mortgage  bonds  as  may  be  issued  for  the  pur- 
poses herein  stated,  not  exceeding  $125,000, 
the  said  railroad  company  will  in  that  event 
allow  and  pay  to  said  hotel  company,  for  its 
stockholders  and  the  holders  of  said  bonds, 
such  commissions  upon  its  receipts  for  traf- 
fic to  and  from  Blue  Mountain  and  Pen  Mar 
Stations,  or  any  other  station  or  stations 
which  may  be  hereafter  substituted  for  either 
or  both  of  the  above,  at  which  the  business 
hereby  contemplated  may  be  done,  as  will  be 
sufficient  to  make  up  said  deficit  to  5  per  cent 
upon  its  capital  stock,  and  6  per  cent  per  an- 
nxaa  upon  Its  bonded  debt";  and  the  hotel 
company  upon  its  part  entered  into  a  cove- 
nant designed  to  protect  the  railroad  com- 
pany in  the  proper  application  of  the  reve- 
nues of  the  hotel  company  to  its  economical 
and  successful  management  and  of  the  net 


earnings  to  the  dividends  and  interest  due  to 
Its  stockholders  and  bondholders.  The  dec- 
laration averred  that  in  reliance  upon  this 
covenant  of  the  railroad  company,  It  Issued 
its  bonds  to  the  amount  of  $125,000,  of  which 
$122,000  were  still  outstanding,  which  sum 
was  exi>ended  in  the  improvements  contem- 
plated by  the  agreement,  and  that  at  the 
close  of  the  fiscal  year  of  the  hotel  company 
ending  October  1,  1908,  the  net  earnings  of 
the  hotel  company  were  not  sufficient  to  pay 
the  Interest  then  due  on  said  bonds,  by  the 
sum  of  $8,680,  and  there  was  nothing  avail- 
able for  payment  of  the  $5,000  dividend  then 
due  to  its  stodcholders ;  that  demand  had 
been  duly  made  on  defendant  for  said  sums ; 
and  that  payment  had  been  refused. 

It  will  only  be  necessary  to  consider  the 
defendant's  fourth  plea,  which  averred  that 
the  agreement  sued  on  was  ultra  vires  on 
the  part  of  the  railroad  company,  and  void, 
and  could  not  be  enforced  by  suit  such  as 
was  brought  against  it  To  this  plea  the 
plaintiff  demurred,  and,  the  demurrer  being 
sustained,  the  case  went  to  trial  on  issues 
joined  on  the  other  pleadings,  resulting  in 
a  verdict  for  the  plaintiff  for  $9,433.68,  and 
judgment  thereon.  The  defendant  offered 
six  prayers,  of  which  the  first  and  second 
raised  the  same  question  raised  by  the  de- 
murrer, and  were  refused  by  the  court;  no 
prayers  being  offered  by  the  plaintiff.  The 
question  raised  by  the  demurrer,  and  by  the 
defendant's  first  and  second  prayers,  is  the 
vital  question  in  the  case,  and  wUl  now  be 
considered. 

The  agreement  was  drawn  with  much 
care  and  slcill,  and  evidently  with  a  view  to 
the  avoidance  of  the  question  raised,  as  is 
suggested  by  the  phraseology  of  the  covenant 
"to  allow  and  pay  such  commissions  upon  its 
receipts  to  and  from"  the  stations  named  as 
would  make  good  the  deficit  which  was  the 
subject  of  the  covenant;  but  we  do  not  think 
the  use  of  this  language  can  disguise  the  real 
character  of  the  transaction,  or  control  the 
validity  of  the  obligation  assumed  by  the 
railroad  company.  If  the  contract  would 
be  declared  ultra  vires  if  the  deficit  were  to 
be  made  good  from  the  general  receipts  of 
the  company.  It  could  not  be  rescued  from  In- 
validity by  calling  the  payments  to  be  made 
commissions  from  traffic  receipts  from  the 
particular  stations  named.  There  is  no 
limit  to  the  rate  of  commission  to  be  paid. 
The  full  amount  of  the  gross  receipts  from 
these  two  stations  was  pledged  by  that  cove- 
nant U  required  to  make  good  this  deficit. 
This  appears  not  only  from  the  language  of 
the  covenant  but  even  more  explicitly  from 
the  recital  of  the  mortgage  from  the  hotel 
company  to  the  trustees  of  its  bondholders, 
which  assigns  to  said  trustees  "the  benefit 
of  the  contract  t>etweeu  the  hotel  company 
and  the  railroad  company,  dated  October  23, 
1883,  by  which  the  payment  of  the  interest 
on  the  said  bonds  is  guarantied  by  the  said 
railroad  company  to  be  paid  of  the  receipts 
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ttom  the  traffic  at  Blue  Mountain  and  Pen 
Mar  Stations."  A  contract,  which  In  effect 
pledges  the  total  gross  receipts  from  any 
source,  cannot  be  regarded  as  a  contract  for 
commissions  on,  or  a  rebate  from,  those 
gross  receipts,  and  this  contract  must  be 
regarded  as  an  absolute  guaranty  to  the 
stockholders  and  bondholders  of  the  hotel 
company  of  their  dividends  and  interest,  to 
the  extent  to  which  the  receipts  from  the 
stations  named  should  be  adequate  for  that 
purpose,  since  in  the  language  of  the  con- 
tract the  payment  was  to  be  made  "to  the 
hotel  company  for  its  stoclcbolders  and  bond- 
holders." The  promise  thus  made  was  a 
promise  "to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  in 
case  of  the  failure  of  another,  who  is  him- 
self. In  the  first  Instance,  liable  to  such  pay- 
ment or  performance."  14  Amer.  &  Bng. 
Enc.  of  Law  (2d  Ed.)  1128.  Its  object,  as  de- 
clared in  the  recitals  of  the  agreement,  was 
to  furnish  to  the  hotel  company  '"assistance 
to  its  credit,"  and  It  was  at  least  twice 
designated  In  said  agreement  as  a  "traffic 
guaranty,"  and  we  think  it  could  not  ke  ac- 
curately otherwise  designated.  It  is  tnere- 
f«»:e  necessarily  a  collateral  contract,  but 
there  la  no  question  here  of  the  statute  of 
frauds,  and  it  would  make  no  difference  so 
far  as  its  validity  is  here  concerned.  If  It 
had  been  an  original  contract  to  pay  the 
hotel  company  a  lump  sum  upon  the  con- 
sideration stated.  The  question  of  ultra 
vires  would  still  remain  for  consideration. 

C<orporationB,  being  mere  creatures  of  law, 
possess  only  such  powers  as  are  expressly 
granted,  together  with  such  incidental  and 
implied  powers  as  are  necessary  to  carry  into 
effect  those  expressly  granted.  "An  inci- 
dental power  is  one  that  is  directly  and  Im- 
mediately appropriate  to  the  execution  of  the 
specific  power  granted,  and  not  one  that  has 
only  a  slight  or  remote  relation  to  it  •  •  • 
It  can  in  no  case  avail  to  enlarge  the  express 
powers,  and  thereby  warrant  the  corporation 
to  devote  Its  efforts  or  its  capital  to  other 
purposes  than  such  as  Its  charter  expressly 
authorizes,  or  to  engage  in  collateral  enter- 
prises not  directly  but  only  remotely  con- 
nected with  its  specific  corporate  purposes." 
10  Cyc.  1097, 19a  And  It  Is  equally  well  set 
tied  that  "a  corporation  has  no  power  to 
enter  Into  a  contract  of  suretyship  or  guaran- 
ty, or  otherwise  lend  its  credit  to  another, 
tmless  the  power  Is  expressly  conferred  by 
Its  charter,  or  unless  such  a  contract  is  rea- 
•onably  necessary,  or  usual  in  the  conduct 
of  its  business."  7  Amer.  &  Bng.  of  Law 
(2d  Ed.)  788. 

The  original  charter  powers  of  the  Western 
Maryland  Bailroad  Company  are  found  In 
sections  14,  IS,  and  18  of  chapter  304  of  the 
Acts  of  1862.  In  addition  to  the  mere  power 
to  construct  a  railroad  from  Baltimore  to 
Westminster  and  thence  to  some  point  on 
the  Monocacy  river  In  the  direction  of 
Hagerstown,  the  additional  powers  given  are 
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to  erect  warehouses  or  other  works  neces- 
sary to  said  road  and  to  contract  with  the 
Suaquelianna  Bailroad  for  Intersecting  its 
road,  to  carry  the  mall,  and  to  borrow  money 
not  exceeding  $200,000.  Chapter  71,  p.  102, 
Acts  1872,  gave  the  power  to  construct  a 
railroad  from  the  western  end  of  the  tunnel 
of  the  Baltimore  &  Potomac  Railroad  to 
Willlamsport  or  to  Cumberland,  together 
with  all  buildings,  stations,  other  works, 
and  accommodations  necessary  or  convenient 
for  the  operation  of  said  road,  and  to  execute 
mortgages  upon  Its  property  for  building  the 
road.  Section  8,  p.  107,  of  that  act,  which 
Is  specially  referred  to  by  the  court  below  in 
the  ruling  upon  the  demurrer,  set  out  In  the 
record,  gives  power  to  aid  any  other  com- 
pany in  the  construction  of  its  railroad,  by 
means  of  subscription  to  Its  capital  stock, 
or  otherwise,  for  forming  a  connection  there- 
with, and  to  consolidate  with  any  other 
corporation  owning  a  railroad,  or  a  railroad 
and  any  other  property;  and  chapter  163,  p. 
209,  of  the  Acts  of  1884,  gives  the  only  power 
of  guaranty  It  possesses,  and  limits  this 
I>ower  to  the  obligations  of  other  railroad 
companies. 

In  none  of  these  acta  do  we  find  any  power, 
express  or  Implied,  either  to  engage  directly 
In  the  construction  and  operation  of  a  sum- 
mer hotel,  or  to  lend  its  credit  to  any  other 
corporation  engaged  therein,  while  the  acts 
of  1872  and  1884,  supra,  seem  to  us,  by 
their  express  UmltatlOQ  of  the  powers  grant- 
ed to  dealing  with  railroad  companies,  or 
companies  "owning  a  railroad  and  other 
property,"  to  exclude  the  power  to  engage  in 
any  other  business  than  that  of  a  railroad, 
or  to  guaranty  the  obligations  of  any  other 
corporation  than  a  railroad  corporation. 
However,  the  strict  rules  which  we  have  dted 
above  may  have  been  relaxed  or  evaded  Slse- 
where  under  the  influence  of  competition  in 
trade  and  commerce  .  and  of  the  modem 
theories  of  expansion  of  power  in  every 
direction,  they  are  still  approved  by  text 
writers  of  the  highest  authority  and  have 
been  always  observed  and  enforced  by  the 
court  In  this  state. 

Judge  Seymour  D.  Thompson,  In  10  Cy& 
1146,  says:  "Perhaps  the  most  general  state- 
ment which  can  be  made  of  the  doctrine  of 
ultra  vires  is  to  say  that  the  contract  of  a 
corporation  which  Is  unauthorized  by,  or  in 
violation  of,  Its  charter  or  other  governing 
statute,  or  entirely  outside  the  scope  of  the 
purposes  of  its  creation,  is  void.  In  the  sense 
of  being  no  contract  at  all,  because  of  a  total 
want  of  power  to  enter  into  It";  and  Mr. 
France,  in  his  recent  excellent  work  on  the 
Elements  of  Corporation  Law  (section  72) 
says  "The  transaction  may  be  beyond  the 
powers  of  the  corporation,  simply  because  it 
is  foreign  to  the  purposes  expressed  or  Im- 
plied in  the  charter;  it  may  invoke  the  ex- 
ercise of  a  power,  not  forbidden,  but  simply 
nngranted,  as,  for  example,  where  a  rall- 
.road  company  undertakes  to  guaranty  the 
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expenses  of  a  public  festival.  In  tbe  bet- 
ter usage,  tbe  term  'ultra  vires'  is  limited  to 
acts  of  the  latter  class,  and  many  of  the 
courts  make  a  distinction  between  trans- 
actions which  are  illegal,  because  forbidden, 
and  those  which  are  simply  In  excess  of  the 
granted  powers." 

In  Steam  Navigation  Company  v.  Dan- 
dridge,  8  Gill  &  J.  318,  29  Am.  Dec.  543, 
the  court  said:  "In  Angell  &  Ames  on  Cor- 
porations it  is  Justly  observed  that  a  cor- 
poration and  an  individual  stand  upon  very 
different  footing.  The  latter,  existing  for 
tbe  general  good  of  society,  may  do  all  acts 
and  make  all  contracts  which  are  not,  in 
tbe  eye  of  the  law,  inconsistent  with  the  great 
purpose  of  his  creation;  whereas,  tbe  former, 
having  been  created  for  a  specific  purpose, 
can  not  only  make  no  contract  forbidden  by 
its  charter,  which  Is,  as  it  were,  tbe  law  of 
Its  nature,  but  in  general  can  make  no  con- 
tract which  is  not  necessary,  either  directly 
or  Incidentally,  toenable  it  to  answer  that  pur- 
pose. In  deciding,  therefore,  whether  a  cor- 
poration can  make  a  particular  contract,  we 
are  to  consld^,  in  tbe  first  place,  whether  its 
charter  or  some  statute  binding  upon  it  for- 
bids or  permits  it  to  make  such  a  contract; 
and,  if  tbe  charter  and  valid  statutory  law 
are  silent  upon  tbe  subject,  then,  in  the  sec- 
ond place,  whether  a  power  to  make  such  a 
contract  may  not  be  implied  on  the  part  of 
the  corporation  as  directly  or  incidentally 
necessary  to  enable  it  to  fulfill  tbe  purpose 
of  its  existence,  or  whether  the  contract  is 
entirely  foreign  to  that  purpose."  It  was  ac- 
cordingly there  held  that  the  navigation  com- 
pany, being  incorporated  only  for  the  pur- 
pose of  conveyance  of  passengers  and  freight, 
could  not  lawfully  enter  Into  a  contract  for 
breaking  ice  upon  the  waters  navigated  by 
its  vessels,  and  towing  otber  vessels  through 
tbe  track  so  made  And  in  Abbott  v.  Balti- 
more &  Rappahannock  Steamboat  Company, 
1  Md.  Cb.  542,  where  the  company  was  incor- 
porated solely  for  the  same  purpose  between 
Baltimore  and  Fredericksburg,  but  entered 
into  an  obligation  in  aid  of  an  enterprise  to 
improve  the  navigation  of  tbe  river  near 
Fredericksburg  upon  Its  own  route,  which 
would  result  to  tbe  great  advantage  of  tbe 
company,  It  was  held  that  the  contract  was 
not  within  its  express  or  implied  powers,  and 
could  not  be  enforced  against  It,  though  the 
obligee  had  Incurred  large  expenses  upon 
tbe  faith  of  the  contract  In  the  latter  case 
the  Chancellor  followed  tbe  decision  In  the 
Dandridge  Case,  supra,  and  that  case  has 
been  repeatedly  approved  in  this  court,  upon 
tbe  point  here  involved;  tbe  latest  Instance 
being  in  Boyce  v.  Trustees  M.  E.  Church,  46 
Md.  37a  In  State  v.  B.  &  O.  R.  R.,  48  Md. 
49,  one  of  the  questions  was  whether  tbe  re- 
ceipts from  certain  hotels  built  and  owned 
by  the  railroad  company  were  subject  to  the 
gross  receipts  tax  Imposed  by  the  act  of  1872 
upon  such  railroad  companies,  and  the  court, 
in  construing  the  language  employed  in  tbe 


power  granted  "to  erect  warehouses  and  other 
works  necessary  and  expedient  for  the  com- 
pletion and  operation  of  the  road,"  said,  on 
pages  76  and  77:  "Hotels,  or  bnUdlngs  for 
tbe  accommodation  of  passengers  over  tbe 
road,  are,  we  think,  necessary  to  Its  business 
and  therefore  within  its  charter.  •  •  • 
The  gross  receipts,  therefore,  from  these  ho- 
tels are  exempt  from  taxation.  Tbe  Oakland 
and  Deer  Tark  Hotels,  however,  appear  to 
have  been  built  and  are  now  used  primarily 
as  places  of  summer  resort,  and,  although  as 
such  they  may  attract  travel  over  tbe  road, 
they  are  not  In  any  sense  necessary  to  Its 
operation.  But  tbe  receipts  from  these 
hotels  are  not  liable  to  the  tax  imposed  by 
the  act  of  1872,  because  they  are  not  derived 
from  the  exercise  of  any  franchise  granted 
by  tbe  state,  and  they  must  be  taxed  accord- 
ing to  valuation  as  other  property."  The 
court  bad  previously  said  upon  the  same 
page:  "It  is  hardly  necessary  to  say  that  the 
original  charter  does  not  authorize  the  ap- 
pellee to  build  and  conduct  hotels  in  the 
usual  and  ordinary  manner  in  which  hotels 
are  iept — ^that  is  for  the  accommodation  of 
the  public  generally."  Tbe  power  to  build 
and  conduct  such  hotels  was  not  actually  be- 
fore the  court  under  any  of  the  pleadings  in 
that  case,  and  tbe  language  last  cited  there- 
fore may  perhaps  be  regarded  as  obiter,  but 
the  application  of  tbe  gross  receipts  tax  to 
such  hotels  was  before  the  court,  and  it  was 
held  not  to  apply  to  them,  because  "tbe  re- 
ceipts were  not  derived  from  the  exercise  of 
any  franchise  granted  by  the  state" — In  other 
words,  because  the  charter  did  not,  either  ex- 
pressly or  by  implication,  grant  tbe  power 
to  engage  in  that  business. 

Tbe  cases  we  have  cited  from  our  own 
courts  sufl9ciently  show  bow  tbe  law  has 
been  held  in  this  state,  and  they  are  In  ac- 
cord with  tbe  best  considered  cases  elsewhere 
in  this  country,  and  in  England.  Thus,  in 
Davis  V.  Old  Colony  R.  R.,  131  Mass.  258.  41 
Am.  Rep.  221,  in  which  the  subject  was  ex- 
haustively considered  by  Judge  Gray,  it  was 
held  beyond  tbe  power  of  a  railroad  corpora- 
tion chartered  by  tbe  Legislature,  or  of  a 
corporation  organized  under  tbe  general  law 
for  tbe  manufacture  and  sale  of  musical  in- 
struments, to  guaranty  the  expenses  of  a 
musical  Jubilee  and  festival,  and  that  no  ac- 
tion could  be  maintained  against  either  cor- 
poration upon  such  a  guaranty,  though  made 
with  reasonable  belief  that  the  holding  of 
such  festival  would  be  of  great  pecuniary  ad- 
vantage to  such  corporations  by  Increasing 
their  proper  business,  and  though  the  festival 
had  been  held  and  expenses  Incurred  in  re- 
liance upon  tbe  guaranty.  In  Elevator  Co. 
V.  Memphis  &  Charleston  R.  R.  Co.,  85  Tenn. 
703,  5  8.  W.  52,  4  Am.  St  Rep.  798,  the  char- 
ter of  tbe  railroad  gave  it  power  "to  do  all 
lawful  acts  properly  Incident  to  a  corporation, 
and  to  tbe  transaction  of  the  business  for 
which  it  was  Incorporated,  and  also  sucb  ad- 
ditional powers  as  may  be  convenient  for 
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tbe  due  and  snccessfnl  execution  of  the 
powers  granted  In  the  charter."  Tbe  rail- 
road company  guarantied  8  per  cent  dlTl- 
dends  upon  the  stock  of  an  elevator  company 
which  built  a  grain  elevator  upon  the  line  of 
the  railroad,  but  the  court  held  the  guaranty 
could  not  be  enforced,  saying:  "In  no  part  of 
the  grant  of  power  is  that  of  guarantying  the 
Buccefls  of  another  Institution,  person,  or 
corporation  to  be  found,  either  In  expression 
or  Implication."  In  Pearce  t.  Madison  & 
Indianapolis  R.  R.  Co.,  21  How.  441,  16  L.  Ed. 
184,  the  Supreme  Court  of  the  United  States 
held  that  two  corporations  created  to  cour 
struct  distinct  lines  of  railroad  leading  to 
Indianapolis  had  no  right,  without  authority 
from  the  Legislature,  to  consolidate  into  one 
corporation,  and  thereby  to  subject  the  capi- 
tal of  the  one  to  answer  for  the  liabilities  of 
the  other.  The  managers  had  also  establish- 
ed a  steamboat  line  to  run  in  connection  with 
these  railroads,  and  the  court  held  this  to 
be  "a  departure  from  the  business  they  were 
authorized  to  conduct,  thereby  diverting  their 
capital  from  the  objects  contemplated  by 
their  charters,  and  exposing  it  to  perils  for 
which  they  afforded  no  sanction."  In  Cole- 
man T.  Eastern  Counties  Railway,  10  Beavan, 
1,  where  the  railway  company  proposed  to 
guaranty  the  profits  of  a  steam  packet  com- 
pany to  run  In  connection  with  the  railway. 
Lord  Langdale,  Master  of  the  Rolls,  restrain- 
ed the  company  by  Injunction,  saying:  "To 
look  npon  a  railway  company  In  the  light  of 
a  common  partnership,  and  as  subject  to  no 
greater  vigilance  than  these,  would  be  greatly 
to  mistake  the  functions  they  perform  and 
the  powers  which  they  exercise,  which  are 
given  by  act  of  Parliament,  and  which  ex- 
tend no  farther  than  is  expressly  stated  in 
the  act,  or  Is  necessarily  and  properly  re- 
quired for  carrying  into  effect  the  under- 
taking and  works  which  the  act  has  expressly 
sanctioned.  •  •  •  But  it  has  been  con- 
tended that  they  have  a  right  to  pledge  with- 
out limit  the  funds  of  the  company  for  the 
encouragement  of  other  transactions,  how- 
ever various  and  extensive,  provided  the  ob- 
ject of  that  liability  is  to  increase  the  traffic 
upon  the  railway,  and  thereby  to  Increase 
the  profit  to  the  shareholders.  There  Is, 
however,  no  authority  for  anything  of  that 
kind."  And  in  East  Anglian  Railways  v. 
Eastern  Counties  Railway  Co.,  11  CL  B.  775, 
where  a  similar  guaranty  was  under  consid- 
eration. It  was  held  ultra  vires;  the  court 
declaring  the  question  to  be  one  exclusively 
of  power,  and  asking  the  unanswerable  ques- 
tion: "What  additional  power  do  they  ac- 
quire from  the  fact  that  the  undertaking  may 
In  some  way  benefit  their  line?  For  what- 
ever be  their  object  or  prospect  of  success, 
they  are  still  but  a  corporation  for  the  pur- 
pose of  making  and  maintaining  their  rail- 
way." These  cases,  which  we  have  selected 
from  tbe  many  that  could  be  cited,  sufficiently 
Illoitrate  the  principle  which  requires  us  to 


hold,  as  we  do,  that  the  agreement  In  this 
case  Is  ultra  vires. 

But  it  Is  contended  for  the  appellee  that, 
as  the  oxitract  has  been  partly  executed  by 
both  parties,  the  railroad  company  is  estopped 
to  set  up  that  defense.  Let  us  see  how  far 
this  contention  can  be  Justified.  Judge  Sey- 
mour p.  Thompson,  in  continuation  of  the 
passage  from  which  we  have  quoted  above 
(10  Cyc.  1146),  says:  "Such  a  contract  will 
not  be  enforced  by  any  species  of  action  in  a 
conrt  of  justice ;  being  void  ab  Initio,  it  can- 
not be  made  good  by  ratification,  or  by  any 
succession  of  renewals,  and  no  performance 
on  either  side  can  give  validity  to  tbe  unlaw- 
ful contract,  or  form  the  foundation  of  any 
right  of  action  upon  it"  It  is  true  that  the 
same  distinguished  author  says,  on  page  1156 
of  10  Cyc :  "The  great  mass  of  Judicial  au- 
thority seems  to  be  to  the  effect  that,  where 
a  private  corporation  has  entered  into  a  con- 
tract in  excess  of  its  granted  powers,  and  has 
received  the  fruits  or  benefits  of  the  contract 
and  an  action  is  brought  against  it  to  enforce 
the  obligation  on  its  part  it  is  estopped  from 
Betting  up  the  defense  that  It  had  no  power 
to  make  the  contract"  This  must  be  under- 
stood to  mean,  however,  that  the  fruits  or 
benefits  of  the  contract  must  have  been  re- 
ceived from  the  other  contracting  party,  and 
not  from  outside  parties.  That  this  Is  the 
true  meaning  of  the  passage  appears  from  the 
language  of  the  same  writer  on  page  1165  of 
10  Cyc.,  where  he  says :  "If  the  contract  of 
a  corporation  Is  ultra  vires,  but  not  immoral 
or  ottierwise  malum  In  se,  and  either  party 
disaffirms  It  on  the  ground  that  it  is  ultra 
vires,  and  refuses  further  execution  of  It 
then,  while  the  other  party  cannot  sue  to  re- 
cover damages  or  compensation  in  respect 
of  the  unexecuted  portion  of  the  contract 
yet  the  law  will  afford  him  remedies  for  pro- 
curing from  the  other  party  a  restoration  of 
what  he  has  lost  under  it  The  governing 
principle  is  that  where  money  has  been 
paid  or  property  transferred  to  a  corporation 
under  a  contract  which  is  not  malum  in  se, 
the  party  receiving  may  be  made  to  refund 
to  the  party  from  whom  it  has  received  the 
value  of  that  which  it  has  actually  received, 
and  to  this  end  he  may  maintain  against  the 
corporation  the  equitable  common-law  action 
for  money  had  and  received."  In  Johnson  v. 
Hines,  61  Md.  131,  where  the  question  under 
consideration  was  what  title  passed  to  mort- 
gagees under  a  mortgagor,  from  one  whose 
title  was  derived  from  an  unauthorized  con- 
veyance by  a  trustee.  Judge  Yellott,  speak- 
ing for  this  court  said :  "That  nothing  can 
emanate  from  nonentity,  or,  as  more  tersely 
enunciated,  'de  nihilo,  nil,'  is  an  axiom  in  the 
physical  sciences  which  might  be  appropri- 
ately transferred  to  a  judicial  investigation  of 
this  nature."  This  is  certainly  sound  logic, 
and  a  void  contract  can  no  more  give  rise  to 
a  right  of  action  upon  such  contract  than  a 
void  deed  can  create  title  in  the  grantee. 
In  Thomas  v.  West  Jersey  R.  R.,  101  U.  S.  71, 
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25  L.  Ed.  050,  the  railroad  company  made  a 
20-year  lease  of  Its  road,  which  was  acted 
under  for  five  yeArs  and  was  then  repudiated 
by  the  railroad,  and  the  other  party  brought 
suit  upon  the  contract  It  was  held  void  as 
ultra  Tires,  but  the  doctrine  of  estoppel  W'as  in 
Toked  by  the  plaintiff  on  the  ground  that  the 
contract  had  been  partly  performed.  The 
court  said :  "It  was  the  duty  of  the  company 
to  rescind  or  abandon  the  contract  Though 
they  delayed  this  for  several  years,  it  was 
nerertheless  a  rightful  act  when  dona  Can 
this  performance  of  a  legal  duty,  a  duty  both/ 
to  the  stockholders  and  the  public,  give  the 
plaintiff  a  right  of  action?  To  hold  that  this 
can  be  done  is  in  our  opinion  to  bold  that  any 
act  done  under  a  void  contract  make^  all  its 
parts  valid,  and  that  the  more  you  do  under 
a  contract  forbidden  by  law,  the  stronger  the 
claim  to  its  enforcement  in  the  courts."  In 
Central  Transportation  Co.  v.  Pullman  Palace 
Co.,  139  U.  S.  62, 11  Sup.  Ct  488,  35  L.  Ed.  55. 
under  a  contract  held  ultra  vires,  the  Su- 
preme Court  again  held  that  part  performance 
was  no  ground  for  enforcing  further  per- 
formance of  an  unlawful  contract  though  the 
Pullman  Company  was  required  to  account  in 
an  Independent  proceeding  for  the  value  of 
wliat  it  bad  received  from  the  plaintiff  under 
the  contract,  saying:  "In  such  case  the  ac- 
tion Is  not.  maintained  upon  the  unlawful 
contract  nor  according  to  its  terms,  but  on  an 
implied  contract  to  return,  or,  failing  to  do 
that,  to  make  compensation  for  the  property 
or  money  which  it  bad  no  right  to  retain. 
To  maintain  such  an  action  was  not  to  affirm, 
but  to  disaffirm,  the  unlawful  contract" 
This  is  the  doctrine  of  the  majority  of  the 
state  courts  of  highest  repute.  In  Morville 
▼.  American  Tract  Society,  128  Mass.  137,  26 
Am.  Rep.  40,  the  court  said :  "The  plaintiffs 
money  was  taken  and  is  still  held  by  de- 
fendant under  an  agreement  which  it  is  con- 
tended It  had  no  power  to  make.  •  •  • 
The  plaintiff  is  not  seeking  to  enforce  the  con- 
tract but  only  to  recover  his  own  money  and 
prevent  the  defendant  from  unjustly  retain- 
ing the  beneflt  of  his  own  illegal  act"  In  Day 
V.  Spiral  Springs  Buggy  Co.,  57  Mich.  147,  23 
N.  W.  628,  58  Am.  Rep.  352,  in  a  suit  upon  a 
speculative  contract  which  was  held  ultra 
vires,  the  defendant  pleaded  In  estoppel  on 
the  ground  of  part  performance,  but  the 
coiurt  through  Judge  Cooley,  said:  "There 
are  some  decisions  which  give  plausibility 
to  the  position  of  the  defendant  but  we 
know  of  none  that  Is  adequate  to  the  ex- 
igencies of  this  case.  •  •  •  xhe  power 
on  the  part  of  such  a  corporation  to  enter  in- 
to contracts  of  speculation,  being  withheld 
on  reasons  of  public  policy,  for  the  protection 
of  shareholders  and  the  general  good  of  the 
community,  the  act  neither  of  one  party  nor 
of  both  In  entering  into  it  can  work  an  estop- 
pel against  setting  up  the  invalidity.  A  rule 
of  law  established  for  the  public  good  cannot 
be  thus  defeated.  A  corporation  cannot  by 
the  mere  act  of  individuals,  be  given  a  power 


which  the  state  for  general  reasons  has  with- 
held from  it  Steam  Navigation  Co.  v.  Dan- 
drldge,  8  Oill  &  J.  248,  319,  29  Am.  Dec.  543. 
Parties  may  be  estopped  In  some  caaea  from 
disputing  the  validity  of  a  corporate  contract, 
when  it  has  been  fully  performed  on  one  side, 
and  when  nothing  short  of  enforcement  will 
do  Justice:  To  quote  the  language  of  Com- 
stock,  C.  J.,  in  Parish  v.  Wheeler,  22  N.  Y. 
608,  The  executed  dealings  of  corporatlona 
must  be  allowed  to  stand  for  and  against  boQx. 
thp  parties  when  the  plainest  rules  of  good 
faith  BO  require.'  But  this  is  not  such  a  case. 
The  contract  baa  only  been  performed  la 
part  •  •  •  No  valid  ground  for  estop- 
pel Is  therefore  found  to  exist  in  the  case." 

Our  own  decisions  have  distinctly  recognized 
the  principle  of  the  cases  we  have  cited  above. 
In  Maryland  Hospital  v.  Foreman,  29  Md. 
524,  the  hospital  had  received  money  from 
Foreman  under  a  contract  which  the  court 
said  was  not  authorized  by  the  powers  con- 
ferred in  its  charter,  and  was  therefore  "sim- 
ply ultra  Tires  and  not  binding  upon  the  par- 
ties" ;  and  Judge  Bartol  said:  "The  contract 
in  all  such  cases  will  be  regarded  as  void, 
and  the  party  who  delivered  the  property  or 
advanced  the  money  to  the  corporation  will 
be  entitled  to  his  legal  remedy,  not  founded 
upon,  but  in  repudiation  of,  the  contract  to 
recover  the  property  or  the  money  from  the 
corporation,  upon  the  principle  ttiat  it  had 
acquired  no  right  or  title  to  either  under  the 
contract"  So,  in  Lester  v.  Bank,  83  Md.  668. 
3  Am.  Rep.  211,  the  appeal  was  from  an  order 
ratifying  an  auditor's  account  and  allowing 
a  claim  for  a  debt  due  upon  a  loan  made  by 
the  bank  in  violation  of  Its  charter,  and  the 
order  was  affirmed;  the  court  saying  that, 
"in  cases  arising  under  contracts  made  in 
violation  of  a  statute.  It  has  been  repeatedly 
held  that  an  action  would  lie  against  a 
party  receiving  money  under  such  a  contract 
upon  a  promise  Implied  by  law  to  refund  It" 
In  Weckler  v.  First  Nat  Bank,  42  Md.  582, 
20  Am.  Rep.  95,  the  bank  sold  bonds  on  -com- 
mission in  violation  of  its  charter  powers, 
but  paid  over  the  proceeds  to  the  owners 
of  the  bonds,  and  it  was  held  that  not  hav- 
ing any  of  the  plaintiff's  money  obtained  by 
means  of  the  sale  of  the  bonds,  the  defense 
of  ultra  vires  was  open  to  it  In  Dnlted 
German  Bank  v.  Katz,  67  Md.  141,  where  the 
bank  discounted  a  note  in  excess  of  Its  char- 
ter powers,  a  recovery  was  allowed  upon  the 
note,  though  the  plea  of  ultra  vires  was  made, 
but  the  principle  upon  which  It  Is  allowed 
was  stated  to  be  "that  it  is  inequitable  to 
permit  one  who  has  received  the  beneflt  of 
the  contract  to  repudiate  It  on  the  ground 
that  the  corporation  from  which  he  received 
the  beneflt  had  no  power  to  make  the  con- 
tract" ;  so  that  the  form  of  recovery,  and  not 
the  substantial  right  of  recovery,  was  the 
thing  in  question  there.  This  is  the  only  case 
In  Maryland  to  which  we  have  been  referred 
in  which  a  recovery  directly  upon  the  void 
contract  has  been  allowed  at  law.    The  case 
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of  Helronlmus  v.  Sweeney,  83  Md.  146,  34  Atl. 
823,  33  L.  R.  A.  99,  55  Am.  St  Rep.  333,  like 
Lester  v.  Howard  Bank,  was  an  equity  case, 
and,  where  the  defendant  has  retained  the 
fruits  of  the  TOid  contract,  the  plaintiff  may 
either  resort  to  the  common-law  action  for 
money  had  and  received,  or  to  an  accounting 
In  equity.  The  case  of  Bank  y.  Katz,  supra, 
was  cited  In  Black  t.  Bank  of  Westminster, 
96  Md.  429,  64  AU.  88,  but  In  the  latter 
case  the  declaration  contained  the  common 
counts  as  well  as  a  special  count  on  the  note, 
and  the  recovery  of  the  bank  might  be  prop- 
erly attributed  to  those  counts,  even  If  the 
note  had  been  held  to  be  purchased  instead 
of  discounted  as  it  was  b^Id  to  be ;  and  both 
those  cases  were  cases  of  fully  executed  con- 
tracts in  which  the  defendant  sought  to  re- 
tain the  fruits  of  the  contract. 

In  this  case,  there  is  but  one  count  in  the 
declaration,  and  that  is  upon  the  void  contract, 
and  the  proof  is  clear  that  the  railroad  com- 
pany never  received  from  the  hotel  company, 
either  directly  or  indirectly,  any  money  or 
property  whatever  under  this  contract.  The 
only  money  it  has  received  as  a  result  of  the 
contract  is  that  paid  by  passengers  for  trans- 
portation over  its  own  road,  or  for  freight 
carried  over  the  road.  The  hotel  company 
has  paid  nothing  and  parted  with  nothing 
under  tliis  contract,  and  is  therefore,  under 
all  the  anthoritlM,  wlthoat  any  right  of  ac- 
tion. 

It  follows  from  what  we  have  said  that 
the  demurrer  to  the  defendant's  fourth  plea 
should  have  been  overruled  and  the  defend- 
ant's first  and  second  prayers  should  have 
been  granted ;  and,  for  the  error  in  sustaining 
the  demurrer  and  refusing  those  prayers, 
the  judgment  must  be  reversed.  As  there  can 
be  no  recovery  under  our  view  of  this  case, 
it  is  unnecessaiy  to  consider  the  other  reject- 
ed prayers  of  the  defendant. 

Judgment  reversed  without  a  new  trial. 
Costs  above  and  below  to  be  paid  by  the 
appellee. 


WATERS  ▼.  AMERICAN  FINANCE  CO. 
(Court  of  Appeals  of  Maryland.    Nov.  23, 1906.) 

1.  CoBPOSATions  —  Offickbs  —  AinnoBiTT  to 
Contract— Pbesumpti  o  HB. 

There  is  no  presumption  of  law  that  one 
who  is  the  secretary,  treasurer,  and  general 
manager  of  a  corporation^  whose  principal  busi- 
oesa  is  selling  or  attempting  to  sell  the  stoclc  of 
toother  corporation  on  commission,  has  author- 
ity to  make  a  contract  with  its  vice  president 
under  which  he  was  to  have  one-half  the  com- 
missions accruing  from  the  sales  of  stock, 
whether  made  by  him  or  by  the  secretary  and 
treasurer. 

2.  Sams— SurriciEROT  op  Bviosncb. 

.  In  an  action  by  the  vice  president  of  a 
corporation,  whose  principal  business  was  sell- 
ing or  attempting  to  sell  the  stock  of  another 
company  for  commissions  on  sales,  evidence  held 
insufficient  to  show  authority  of  one  who  was 
■ecretary,  treasurer,  and  general  manager  of 
w  corporation,  to  contract  to  pay  plaintiff  one- 
half    the    commiiaions    accruing    from    sales. 


whether  made  by  plaintiff  or  by  the  secretary 

and  treasurer. 

S.  Same— DiBECTiON  of  Verdict. 

Where,  In  an  action  for  commissions  by  the 
vice  president  of  a  corporation,  whose  princiixJ 
business  was  selling  or  attempting  to  sell  stock 
of  another  company  on  commission,  against  the 
corporation,  there  was  evidence  that  plaintiff 
did  sell  at  least  2,500  shares,  and  that  ddendant 
actually  had  in. hand  a  considerable  portion  of 
the  money  received  on  such  sales,  plaintiff  was 
entitled  to  recover  reasonable  compensation  for 
his  services. 

Appeal  from  Baltimore  City  Court ;  Daniel 
Glrard  Wright,  Judge. 

Action  by  Thomas  S.  Waters,  Jr.,  against 
the  American  Finance  Company.  From  the 
direction  of  a  verdict  for'  defendant,  plain- 
tiff appeals.    Reversed. 

Argued  betfore  McSHERRX,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCB,  SCHMUCK- 
ER,  JONES,  and  BURKE,  JJ. 

Frank  V.  Rhodes,  for  appellant  D.  Eld- 
ridge  Monroe,  for  appellee. 

BOTD,  J.  This  is  an  appeal  from  the 
judgment  in  the  short  note  case  In  an  attach- 
ment proceeding  instituted  by  the  appellant 
against  th^  appellee.  The  short  note  con- 
tains the  common  counts,  and  the  account 
filed  is  for  "12%  per  cent  commissions  on 
the  sale  of  3,500  shares  of  the  Olrouz  Con- 
solidated Mines  Company's  stock  to  Mr.  and 
Mrs.  F.  P.  Center,  Brooklyn,  N.  Y.,  at  $5 
per  share,  $2,187.50,  less  amount  paid  $135," 
leaving  a  balance  of  $2,052.50  alleged  to  be 
due.  The  appellee  is  sued  as  "a  body  cor- 
porate," but  it  Is  not  stated  where  it  was  in- 
corporated or  what  powers  It  possessed,  al- 
though the  appellant  testified  It  was  organ- 
ized to  sell  coal  and  timber  lands  and  un- 
listed stocks  and  bonds.  He  said  that  a  Mr. 
Maegher,  of  Richmond,  Va.,  was  president 
he  (the  appellant)  vice  president,  and  Blr. 
Beverldge,  secretary  and  treasurer,  and  be 
added,  "but  Mr.  Beverldge  was  the  man  be- 
hind the  gun  of  the  company."  Those  three 
oflScers  and  Mr.  Bemer,  of  Mt  Washington, 
were  directors,  and  each  of  the  three  had 
8,000  shares  of  preferred  and  3,000  of  com- 
mon stock,  of  the  par  value  of  $1  per  share. 
Mr.  Bemer  and  a  Mr.  Lawrence,  of  Dakota, 
also  held  some  stock.  The  Olroux  Company 
agreed  to  pay  26  per  cent,  commissions  to 
the  appellee  for  sale  of  Its  stock  at  $5  per 
share.  The  appellant  claims  that  he  made  , 
an  agreement  with  Mr.  Beverldge  by  which 
he  "was  to  receive  one-hnlf  of  the  commis- 
sions accruing  from  the  sales  of  all  Giroux 
sto<±  either  sold  by  Mr.  Beverldge,  as  secre- 
tary and  treasurer  of  the  American  Finance 
Company,  or  myself  as  Its  agent"  That  was 
In  Baltimore,  but  after  the  fire  there  In 
February,  1904,  he  went  to  New  York  and 
was  to  be  paid  bis  expenses,  in  addition  to 
his  commissions.  Before  he  went  to  New 
York  he  sold  10  shares  to  one  person,  and 
there  was  a  sale  by  Beverldge  of  1(X)  shares 
to  Mrs.  Center — the  commissions  upon  which 
he  said  he  received  one-half,  and  "Mr.  Bev- 
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erldge  got  balf."  On  March  21,  1904,  he 
claims  to  have  sold  to  Mr.  and  Mrs.  Center, 
who  were  then  in  Boston,  8,500  shares  for 
$17,500— $3,000  cash  and  the  balance  to  be 
paid  in  00  days.  He  admits  that  their  sub- 
scription included  1,000  shares  which  Mrs. 
Center  bad  ordered  through  the  appellee. 
On  the  face  of  the  subscription,  which  was 
in  writing,  addressed  to  the  Oirouz  Company, 
there  was  an  indorsement  that  It  Included 
all  previous  subscriptions  made  through  tBe 
American  Finance  Company  during  the  month 
of  March,  1904.  The  $8,000  was  drawn  from 
some  savings  institutions  by  the  appellant 
for  Mrs.  Center,  and  paid  over  to  the  GIroux 
Company,  and  afterwards  $6,500  was  paid 
to  that  company  through  him,  and  the  balance 
to  the  appellee  (through  Beverldge),  for 
the  Giroux  Company.  At  the  conclusion  of 
the  plaintiff's  testimony  the  court  below 
granted  a  prayer  "that  there  is  no  evidence 
legally  sufficient  to  show  that  the  plalutift 
was  employed  by  the  defendant  to  act  as 
the  agent  or  servant  of  the  defendant  in  pro- 
curing purchasers  for  the  stock  mentioned 
in  the  evidence,  and  the  verdict  of  the  Jury 
must  be  for  the  defendant"  An  exception 
to  that  ruling  is  the  only  one  presented  by 
the  record. 

This  case  is  certainly  a  peculiar  one.  Ap- 
parently the  principal  business  actually  done 
by  the  appellee  was  the  sale  or  attempted  < 
sale  of  Giroux  stock — of  which  It  seems  to 
have  been  authorized  to  sell  30,000  shares', 
but,  so  far  as  shown  by  the  record,  It  sold 
less  than  4,000  shares,  Including  those  to 
Mr.  and  Mrs.  Center.  Yet  we  find  the  ap- 
pellant, who  was  the  vice  president,  a  di- 
rector, and  a  large  stockholder,  demanding 
more  than  one-half  the  appellee  was  to  re- 
ceive, as  be  was  to  get  one-half  the  commis- 
sions and  bis  expenses.  If  we  take  his  state- 
ment literally,  Mr.  Beverldge,  the  secretary 
and  treasurer,  was  to  receive  the  balance, 
but  assuming  that  be  meant  that  Mr.  Bev- 
erldge was  to  receive  It  for  the  appellee,  does 
the  record  show  such  facts  as  would  entitle 
the  appellant  to  recover  against  the  appellee? 
The  appellant  cited  a  number  of  authorities 
concerning  the  powers  of  officers  and  agents 
of  corporations,  ratification  by  the  corpora- 
tions of  their  acts,  etc,  but  here  we  have 
a  vice  president  and  director  (not  to  refer 
to  bis  being  a  large  stockholder)  who  pre- 
sumably knew,  and  certainly  ought  to  have 
known,  the  powers  of  the  officer  of  the  com- 
pany with  whom  he  was  dealing.  There  is 
no  excuse  for  his  not  knowing,  and,  if  he 
did,  be  was  surely  under  obligation  to  furnish 
more  evidence  of  the  powers  of  Mr.  Beverldge 
than  appears  in  the  record.  Without  some 
affirmative  proof  that  the  secretary  and 
treasurer  of  the  company  was  authorized  to 
give  bim,  not  only  one-half  of  the  commis- 
sions on  sales  of  this  stock  made  by  him, 
hut  according  to  his  testimony  one-half  of 
the  commissions  on  all  sales  of  this  stock, 
whether  made  by  him  or  not,  in  addition 


to  Ills  expenses,  he  should  not  be  permitted 
to  recover  from  the  company  on  such  a  prom- 
ise. There  is  no  presumption  of  law  that 
one  who  la  secretary  and  treasurer  of  a  cor- 
poration has  such  power,  and  merely  because 
the  appellant  spoke  of  Mr.  Beverldge  as 
"the  man  behind  the  gun,"  or  even  as  "gener- 
al manager,"  is  not  sufficient  unless  there 
be  more  than  we  liave  in  this  record  to  In- 
form us  of  the  nature  of  his  duties  and  the 
extent  and  character  of  the  business  of  the 
company  he  was  representing.  The  office 
of  general  manager  in  many  corporations  is 
one  of  very  large  powers,  but  so  far  as  we 
are  Informed  Mr.  Beverldge  seemed  to  have 
had  but  little  to  manage.  The  appellant  testi- 
fied "there  were  no  other  agents  In  the  em- 
ploy of  the  American  Finance  Company  but 
myself,"  and  up  to  the  time  he  went  into 
the  employ  of  the  company  no  timber  or  coal 
lands  had  been  sold,  and  it  is  not  shown  that 
any  Nvere  afterwards  sold.  There  is  noth- 
ing to  inform  us  what  the  president  did,  or 
was  supposed  to  do,  and  there  is  no  intima- 
tion that  he  ever  approved  of,  or  even  knew 
of,  the  alleged  arrangement  between  the  ap- 
pellant and  Beverldge.  Nor  is  there  the  slight- 
est suggestion  that  the  board  of  directors 
bad  authorized  it,  or  that  any  member  there- 
of, excepting  Waters  and  Beverldge.  knew 
that  they  were  thus  entering  Into  an  agree- 
ment by  which  one  of  them  was  to  get  more 
than  one-half  of  the  profits  coming  to  the 
company  from  the  sale  of  this  stock,  which, 
as  we  have  already  said,  seems  to  have  been 
Its  principal  business — certainly  up  to  the 
time  Waters  claims  to  have  been  employed. 
He  was  in  the  employ  of  the  appellee  accord- 
ing to  his  claim  for  less  than  three  mouths, 
yet,  if  they  had  succeeded  in  selling  the  30,- 
000  shares  of  stock  he  would  have  been  enti- 
tled to  one-half  of  $37,500,  as  bis  share  of  the 
commissions.  Well  might  Beverldge  say  to 
him  in  one  of  the  letters,  offered  by  appel- 
lant: "Tou  know  that  30,000  shares  means 
$37,5(X>  for  ua,  and  we  don't  want  to  lose 
this  great  opportunity." 

One  circumstance  disclosed  by  the  testi- 
mony Is  very  remarkable,  in  view  of  the  fact 
that  the  appellant  seemed  desirous  of  giving 
the  impression  that  Beverldge  was  "the  com- 
pany practically."  The  subscription  to  the 
stock  of  the  Giroux  Company  by  Mr.  and  Idrs. 
Center  is  dated  March  21,  1904,  yet  on  March 
22d,  be  got  from  the  Giroux  Company  what  is 
spoken  of  as  a  dueblll,  which  reads:  "Due 
to  Mr.  Thos.  S.  Waters,  Jr.,  as  vice  president 
of  the  American  Finance  Company,  of  Balti- 
more, Maryland,  $4,375  as  commission  on  the 
sale  of  thirty-five  hundred  (3,500)  shares  of 
stock  of  this  company,  upon  the  payment  by 
the  subscriber,  Mrs.  Helen  C.  Center,  of  the 
balance  of  $14,500  due  upon  the  said  subscrip- 
tion, $3,000  having  t>een  paid  by  the  sub- 
scriber to  apply  on  the  subscription  as  an  In- 
centive for  this  company  to  hold  the  same." 
If  Beverldge  had  such  powers  as  the  appel- 
lant would  have  us  believe,  and  be,  as  Tlce 
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preaidenti  had  none,  npon  what  irasslble 
theory  could  be  Jnsti^  his  conduct  In  talcing 
the  dueblll  In  that  form?  Under  no  circum- 
stances was  he  entitled  to  more  than  one-half 
of  the  commissions  (in  addition  to  his  ex- 
Ijenses),  and  the  treasurer  was  entitled  to  col- 
lect all  of  them.  The  Glrouz  Company  owed 
the  appellee  whatever  commissions  were  due 
by  the  former,  and  It  had  no  right  to  pay 
them  to  the  appellant  He  did  collect  $135 
when  be  turned  over  the  $3,000  for  Mrs.  Cen- 
ter, and  when  asked  whether  he  had  any  au- 
thority to  collect  any  money  for  the  appellee 
he  replied:  "I  bad  no  absolute  authority  in 
writing,  but  as  vice  president  of  the  American 
finance  Company  I  drew  this  |185  and  i^ 
ported  it  to  the  American  Finance  Company 
at  the  time  I  inclosed  the  report  of  sale." 
It  is  not  shown  Just  when  it  was,  but  appar- 
ently some  time  after  Waters  had  ceased  his 
connection  with  tbe  appellee  as  agent,  Mr. 
Kennedy,  treasurer  of  tbe  Glroux  Company, 
got  the  dueblll  from  him,  and  turned  it  over 
to  Beverldge.  In  a  letter  written  to  the  Glr- 
oux Company  by  Beverldge  on  March  23, 
1904,  which  was  offered  in  evidence  by  the  ap- 
pellant, Beverldge  said  that  appellant  was 
sent  to  New  York  "by  the  writer  at  the 
writer's  personal  expense  to  sell  the  stock  of 
your  company.  Be  failed  to  sell  the  stock 
and  was  requested  to  come  home  two  weeks 
ago."  He  stated  in  that  letter  that  appellant 
had  not  sold  one  dollar's  worth  of  the  stock, 
and  that  "Mr.  Waters  was  employed  tem- 
porarily as  an  agent  only,  and  he  is  not  author- 
ized to  receive  the  company's  money.  He  was 
not  requested  to  spend  my  money  to  go  to 
Boston,  and  be  has  been  acting  contrary  to 
my  wishes  for  the  past  10  days."  He  indig- 
nantly denied  the  right  of  the  Glroux  Com- 
pany to  give  Waters  "any  duebills  issued  by 
yon  or  by  your  company  for  any  so-called 
commissions  on  account  of  this  company." 
Just  why  that  letter  was  offered  by  the  ap- 
pellant is  not  clear,  but  he  admits  that  be 
saw  it  the  day  It  was  received  by  Mr.  Gir- 
oux,  and  then  went  into  tbe  employ  of  the 
Glroux  Company.  He  also  admits  that  Beve- 
rldge bad  notified  him,  before  he  visited  the 
Centers  at  Boston,  that  be  thought  it  would 
be  well  for  him  to  come  back  to  Baltimore; 
It  is  therefore,  to  say  the  least,  very  doubt- 
ful whether  tbe  appellant  bad  not  been  dis- 
charged by  Beverldge  before  tbe  subscription 
of  stock  was  made  by  the  Centers. 

But,  without  regard  to  that,  is  the  plaintiff 
entitled  to  recover  on  this  express  contract, 
as  it  Is  alleged  to  be?  To  permit  two  of- 
ficers, who  were  also  directors  of  tbe  corpo- 
ration, to  make  an  arrangement  or  contract 
so  questionable,  if  not  manifestly  inequitable 
as  this,  without  clear  and  unquestioned  au- 
thority on  the  part  of  tbe  one  undertaking  to 
bind  tbe  company,  would  establish  a  prece- 
dent wbicb  would  be  most  dangerous.  It  is 
true  that  in  this  state  an  officer  or  director  of 
a  corporation  can  recover  for  services  render- 
ed his  corporation,  even  if  tbe  services  for 


which  be  claims  compensation  are  within  tbe 
line  and  scope  of  his  duties,  as  such  officer  or 
director,  provided  he  proves  an  express  con- 
tract, and  that,  if  be  renders  services  which 
are  not  within  the  scope  of,  and  are  not  re 
quired  of  him  by,  bis  duties  as  such  officer  or 
director,  but  such  as  are  properly  to  be  per- 
formed by  an  agent,  broker,  or  attorney,  he 
may  recover  compensation  for  such  services 
upon  an  implied  pron^lse.  Santa  Clara  Min- 
ing Ass'n  V.  Meredith,  49  Md.  388,  33  Am. 
Rep.  264.  But  in  this  case  there  is  no  evi- 
dence or  pretense  that  any  one  connected 
with  the  company  had  any  knowledge  or  in- 
timation that  such  an  arrangement  had  been 
made,  excepting  Beverldge,  and  his  powers  to 
employ  agents  or  fix  their  compensation,  or 
bind  the  company  in  other  ways,  are  left 
utterly  uncertain  and  indefinite  in  the  evi- 
dence— too  much  so  to  Justify  recovery  by 
one  connected  with  tbe  company,  as  appellant 
was,  on  such  a  remarkable  agreement  as  tbe 
one  relied  on.  It  might  require  less  evidence 
to  sustain  a  claim  by  a  stranger,  but  the  ap- 
pellant's connection  with  the  company  was 
such  as  to  give  him  fulh  information  as  to  tbe 
powers  of  Beverldge,  and  be  could  not  be  Im- 
posed on  or  deceived  by  an  apparent  authori- 
ty, even  if  it  ^e  conceded  there  was  such, 
which  cannot  be  done.  There  is  nothing  to 
show  a  ratification  by  the  company  of  the  al- 
leged contract,  for  whatever  was  done  was 
by  Beverldge,  and  of  course  he  could  not  rati- 
fy his  own  apts — if  be  had  power  to  ratify 
them  be  had  power  to  aot  in  tbe  first  place, 
and  there  would  then  be  no  necessity  for  rati- 
fication. We  are  therefore  of  the  opinion 
that  the  appellant  failed  to  show  such  au- 
thority in  Beverldge  as  was  necessary  to 
support  the  action  on  the  alleged  express  con- 
tract 

But  although  we  so  find  as  to  the  alleged 
contract  set  out  In  the  account  we  are  of 
opinion  that  there  was  error  in  granting 
this  prayer.  There  was  evidence  tending  to 
show  that  the  appellant  did  sell  at  least  2,500 
of  tbe  8,500  shares  of  stock  to  Mr.  and  Mrs. 
Colter — Included  in  the  subscription  we  have 
spoken  of.  It  Is  further  shown  tllat  the  ap- 
pellee actually  bad  in  band  at  least  $5,000  of 
the  money  of  the  Glroux  Company  for  stock 
sold  Mrs.  Center,  and  in  a  statement  written 
on  the  back  of  a  check  of  the  American  Fi- 
nance Company,  dated  April  11, 1904,  payable 
to  tbe  Glroux  Company,  It  credited  itself  with 
the  commissions  on  tbe  sale  of  the  3,500 
shares  of  stock.  If  then  tbe  appellant  did 
sell  part  of  tbat  stock,  as  he  claims  he  did. 
and  tbe  appellee  has  in  band  the  fruits  of  the 
labors  of  the  appellant,  it  would  seem  to  be 
Just  tbat  he  should  receive  such  compensation 
as  may  be  found  to  be  reasonable  for  any 
services  thus  rendered  by  him  outside  of  bis 
duties  as  vice  president  or  director.  There 
is  nothing  in  the.  record  to  show  that  the  sale 
of  tbe  stock  was  a  part  of  his  duties  in  either 
of  those  capacities,  and  it  certainly  could  not 
have  been  required  of  blm  to  go  to  Boston 
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for  such  purpose.  He  received  no  conipensa- 
don  as  vice  president  or  director,  and  these 
services  were  such  as  an  agent,  attorney,  or 
broker  might  perform.  He  would  therefore 
be  entitled  to  recover  compensation  on  the 
implied  promise  to  pay  for  these  services, 
which  resulted  in  the  appellee's  receiving 
commissions  on  the  sales  of  at  least  2,500 
shares  of  this  stock,  provided,  of  course,  the 
jury  believed  bis  statement  to  be  correct. 
Meredith's  Case,  supra. 

The  court  ought  to  have  submitted  these 
questions,  including  the  value  of  appellant's 
services,  to  the  jury;  for,  although  we  are  of 
opinion  that  there  was  not  suflScient  evidence 
of  the  authority  of  Beveridge  to  mnke  such 
a  contract  as  that  spoken  of  In  the  first 
part  of  this  opinion,  that  would  not  preclude 
the  appellant  from  recovering  for  services 
actually  rendered  and  accepted  by  the  ap- 
pellee by  the  receipt  of  the  commissions  on 
stock  sold  by  the  appellant — not  In  the  line 
of  his  duties  as  vice  president  or  dire<^r. 
As  the  granting  of  the  prayer  prevented  tlie 
jury  from  passing  on  those  questions,  the 
judgment  will  be  reversed. 

Judgment  reversed,  and  new  trial  awarded ; 
the  appellee  to  pay  the  costs. 


SHIPIiET  V.    FINK. 
(Court  of  Appeals  of  Maryland.   Nov.  28,  lOOS.) 

1.  Plbadino  — Biix  — SxnrKiciBNOT   on    Dk- 

MintBEB. 

A  bill  should  not  be  dismisBed  on  demurrer, 
If  by  any  reasonable  construction  of  its  aver- 
ments a  case  is  stated  entitling  plaintiff  to  the 
relief  sought 

2.  Spxcitio  Pkbfobhancb  —  Biix  —  Stnm- 

CIBNCT. 

A  bill  for  specific  performance  of  a  con- 
tract for  the  conveyance  of  land,  which  alleges 
that  defendant  "offered  to  give"  plaintiff  cer- 
tain land,  provided  plaintiff  would  not  erect  a 
bnildlng  In  a  certain  place  and  manner,  and  that 
plaintiff  accepted  the  offer,  changed  the  plan  of 
the  building,  took  possession  of  the  land,  and 
erected  tl)e  bnilding  In  accordance  with  the 
agreement,  states  a  cause  of  action  as  against 
a  demurrer ;  the  allegation  of  an  agreement  "to 
give"  being  construed  as  an  agreement  to 
convey. 

3.  SAMB— CONTBACT    TO    COWVET    LANO— Evl' 

DENCB— Sufficiency. 

Evidence  in  a  suit  to  compel  the  specific 
performance  of  a  contract  to  convey  land  ex- 
amined, and  held  insufficient  to  establish  a  con- 
tract with  clearness  essential  to  justify  a  decree 
for  the  conveyance  of  the  land. 

4.  Licenses— Rights  in  Real  Pbopebtt. 

Where  an  owner  orally  offered  to  give  land 
to  another,  provided  the  latter  would  not  con- 
struct a  building  in  such  a  way  as  to  cut  off  the 
liebt  to  a  window  In  the  owner's  house,  and  the 
offer  was  accepted  and  a  building  erected  ac- 
cording to  the  plans  agreed  on,  the  owner  mere- 
ly gave  a  parol  license  for  the  erection  of  the 
building,  Which  license  was  revocable,  so  far 
as  any  future  enjoyment  of  the  land  was  con- 
cerned:. 

5.  Same— Revocation— Remedy  op  Licensee. 

An  owner,  revoking  a  parol  license  for  the 
construction  of  a  building  after  the  construction 


thereof,  must  make  compensation  to  the  owner 
of  the  building. 

[Bd.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Licenses,  t  122.] 

6.  BiQinTT— Retention  of  JuKisoicnoii. 

Where,  in  a  suit  for  q>ecific  performance  of 
a  contract  for  the  sale  of  land,  the  evidence  fails 
to  prove  the  contract,  but  shows  that  defendant 
granted  to  plaintiff  a  parol  license  for  the  con- 
struction of  a  building  on  defendant's  land,  and 
the  building  was  erected,  equity  should  retain  the 
bill  and  award  to  plaintiff  proper  compensation 
on  defendant  preventing  the  future  use  of  tlie 
bnilding. 

7.  Licenses— Rights  in  Real  Bstatb— Pub- 
CHASEB  OF  Real  EjBtate  —  Revocation — 
Remedies  against  Pubcuaskb. 

An  owner  granted  to  another  a  parol  llcens* 
for  the  construction  of  a  building  on  his  land. 
The  building  was  erected,  and  the  land  was  sold 
under  a  judicial  decree,  without  reference  to  the 
license.  Held,  that  the  purchaser,  on  prevent- 
ing the  future  use  of  the  building  Dy  the  owner 
thereof,  could  not  be  compelled  to  compensate 
him ;  but  he  could  be  compelled  to  give  him  a 
reasonable  time  In  which  to  remove  the  build- 
ing without  unnecessary  injury. 

Appeal  from  Circuit  Court,  Carroll  County; 
Wm.  H.  Thomas,  Judge. 

Suit  by  Charles  B.  Fink  against  Orove  A. 
Shipley.  From  a  decree  for  plalntUt,  de- 
fendant appeals.    Reversed. 

Argued  before  McSHERRY,  a  J.,  and 
BRISCOE,  BOTD,  PAGE,  PEARCE,  and 
SCHMUCKER,  JJ. 

Jas.  A.  C.  Bond,  for  appellant  Charles 
E.  Fink,  for  appellee. 

PEARCE,  J.  This  appeal  is  from  a  decree 
of  the  circuit  court  for  Carroll  county,  en- 
forcing specific  performance  of  an  alleged 
contract  for  the '  conveyance  of  real  estate. 

Charles  B.  Fink  and  Henry  B.  Reigel  in  tbe 
year  1899  were  owners  of  adjoining  proper- 
ties in  the  town  of  Westminster ;  the  property 
of  Mr.  Fink  being  then  in  the  tenancy  of 
John  T.  Thompson,  since  deceased.  Botb 
these  properties  were  improved  by  brick 
dwellings ;  that  of  Mr.  Reigel  being  three  feet 
and  three  Inches  south  of  the  dividing  line 
between  the  two  properties,  which  line  ran 
at  right  angles  to  Pennsylvania  avenue,  upon 
which  the  lots  fronted,  and  the  dwelling 
upon  Mr.  Fink's  property  being  about  five  feet 
from  said  dividing  line.  Thompson,  desiring 
to  go  into  business  as  a  butcher,  arranged 
with  his  landlord  for  the  erection  of  a  meat 
shop  upon  the  space  between  his  dwelling  and 
the  said  dividing  line,  to  stand  upon  said  line, 
and  to  run  back  to  the  rear  of  Thompson's 
dwelling,  where  it  was  to  be  widened,  so  as 
to  give  additional  room  and  convenience  for 
the  business.  This  would  have  darkened  tbe 
dining  room  window  of  Relgel's  property,  and 
upon  discovering  this  fact  Reigel,  as  the 
plaintiff  alleges  in  bis  bill,  "earnestly  solicit- 
ed the  plaintiff  not  to  extend  said  building  so 
far  back  as  to  interfere  with  the  light  to  his 
said  window,  and  offered  to  give  the  plaintiff 
the  land  between  Reigel's  bouse  and  the  di- 
viding line,  from  the  west  side  of  said  dining 
room  window  to  Penn^lTanla  avenue,  and 
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the  use  of  the  wall  on  the  north  side  of  bla 
said  house  for  the  same  distance,  *  •  • 
provided  the  plalntltr  would  not  erect  a  build- 
ing on  said  Hue  of  division  opposite  said  win- 
dow, so  as  to  cut  off  or  Interfere  with  the 
light  to  said  window,  which  offer  was  accept- 
ed by  the  plaintiff,"  who  in  consequence 
changed  the  plan  of  said  building  according- 
ly, "and  the  plaintiff  took  Immediate  posses- 
sion of  said  strip  of  land,  and  said  building 
was  immediately  erected.  In  accordance  with 
said  agreement,  upon  the  space  between  the 
two  said  houses  and  against  the  wall  of  said 
Reigel's  bouse;  the  dimensions  of  said  build- 
ing being  about  8^  feet  wide  by  21%  feet 
deep,  and  not  extending  further  badt  than 
the  western  edge  of  said  dining  room  win- 
dow." Reigel  died  in  November,  1900,  and 
his  said  house  and  lot  was  sold  in  February, 
1903,  under  a  decree  of  the  circuit  court  for 
Carroll  county,  and  was  conveyed  by  the 
trustees  under  Said  decree  to  the  purchaser, 
the  defendant,  being  described  in  the  ad- 
vertisement as  containing  one-fourth  of  an 
acre,  more  or  less,  without  giving  the  lines, 
though  at  the  sale  It  was  stated  to  front  on 
Pennsylvania  avenue  60  feet,  with  a  depth  of 
198  feet,  and  being  conveyed  to  the  defendant 
by  metes  and  tx)unds  conforming  to  said 
statement,  and  being  designated  in  said  deed 
as  lot  No.  3  of  Hopper's  addition  to  West- 
minster; the  plaintlfTs  lot  being  lot  No.  4  of 
Hopper's  addition.  No  reference  was  made 
in  the  advertisement,  or  at  the  sale,  to  the 
said  meat  shop,  or  to  any  agreement  or  under- 
standing under  which  the  same  was  built 
partly  upon  Reigel's  land. 

The  defendant  demurred  to  the  plaintUTs 
bill,  and  the  court  overruled  the  demurrer. 
We  think  this  ruling  was  correct.  Upon 
demurrer  a  bill  should  not  be  dismissed,  if  by 
any  reasonable  construction  of  the  language 
of  its  averments  a  case  is  stated  entitling  the 
plaintiff  to  the  relief  sought;  and  we  think 
the  allegation  of  an  agreement  "to  give  the 
land"  may  be  construed  as  an  allegation  of  an 
agreement  "to  convey  the  land,"  under  which 
proof  may  be  offered  of  such  an  agreement. 
Upon  the  overruling  of  the  demurrer  the  de- 
fendant answered,  denying  the  alleged  agree- 
ment between  plaintiff  and  Reigel,  and  aver- 
ring that  he  was  a  bona  fide  purchaser  for 
value,  without  notice  of  any  claim  of  the 
plaintiff,  and  that  plaintiff  stood  by  and  saw 
said  -property  sold,  without  setting  up  any 
claim.  He  also  relied  upon  the  statute  of 
limitations  and  the  absence  of  any  written 
contract  or  deed,  and  admitted  that  after 
giving  notice  to  plaintiff  to  remove  that  part 
of  said  building  which  was  erected  upon  his 
land,  and  plaintltrs  failure  to  comply  .with 
said  notice,  he  began  to  tear  down  and  re- 
move said  part  of  said  building,  as  alleged 
in  plaintlflTs  bill,  until  stopped  by  the  injunc- 
tion issued  thereunder. 

We  have  carefully  examined  the  testimony 
to  determine  if  it  will  warrant  us  in  finding 
an  agreement  to  convey  the  land,  and  will 


briefly  state  the  substance  of  the  evidence 
upon  this  question.  Mrs.  Thompson,  the 
widow  of  the  tenant  of  Mr.  Fink's  property, 
says:  That  her  husband  went  to  Reigel  and 
told  him  in  her  presence  that  he  was  too 
ill  to  keep  up  his  trade.  That  he  was  going 
to  put  up  a  meat  shop  on  the  demised  premi- 
ses, with  his  landlord's  consent,  and  stated 
how  the  building  would  be  located,  and  that 
he  did  not  want  Reigel  to  think  hard  of  him. 
That  Reigel  said:  "Don't  do  that  If  you 
pass  my  dining  room  window,  it  will  darken 
my  room.  Take  my  ground,  John.  1  will 
give  it  to  you,  but  don't  run  It  past  my  win- 
dow." That  her  husband  said  he  would  see 
Mr.  Fink  about  It,  and  afterwards  told  Reigel 
Mr.  Fink  said  it  was  all  right,  and  he  should 
go  ahead  and  build  the  shop,  which  he  did, 
and  that  Mr.  Fink  allowed  him  for  the 
labor  and  material  out  of  his  rent  That 
nothing  was  said  as  to  when  Thompson  was 
to  remove  the  shop,  or  for  what  period  of 
time  he  was  to  have  the  land.  James  H. 
Thompson,  a  son  of  John  T.  Thompson,  said 
his  father  told  Reigel  he  was  going  to  put 
the  building  on  the  line  and  run  It  bac^,  and 
Reigel  said:  "Don't  do  that  Put  It  on  my 
land,  but  don't  run  it  back  further  than  my 
dining  room  window."  There  was  nothing 
said  as  to  the  time  his  father  should  have 
the  land,  only,  "I  will  give  you  this  land 
for  your  shop,  but  don't  run  It  past  my  win- 
dow." His  father  said  he  would  see  Mr. 
Fink,  and  later  told  Reigel  Mr.  Fink  said: 
"All  right  Go  ahead  and  build  your  shop." 
Mrs.  Sheeler,  who  lived  next  to  Reigel,  suys 
Reigel  told  her  they  were  going  to  build  a 
butcher  shop  on  the  avenue,  and  it  would  be 
handy,  and  that  "he  gave  him  the  right  of 
way,  the  privilege  to  put  the  building  partly 
on  his  land."  Mr.  Whitmore,  who  lived  op- 
posite to  Reigel,  says  that,  while  the  shop 
was  being  erected,  Reigel  told  him  that  he 
told  Thompson,  if  he  would  not  go  past  his 
dining  room  window,  "he  might  have  that 
space,"  but  he  did  not  say  how  long  he  was 
to  have  it.  Mr.  Bankert  a  near  neighbor, 
says  Thompson  told  him  he  was  going  to  have 
an  opposition  to  Whitmore,  and  just  then 
Reigel  came  up  and  said  the  ground  was  no 
use  to  him,  and  he  would  rather  have  Thomp- 
son build  there;  but  there  was  nothing  said 
about  deeding  the  land,  or  how  long  Thomp- 
son was  to  have  its  use,  Mr.  Wymert,  an- 
other neighbor,  says  that,  when  the  lumber 
was  on  the  ground,  Reigel  said  he  had  told 
Thompson  that  If  he  would  not  go  past  his 
window,  "he  could  use  his  wall  as  one  of 
his  side  walls.  He  could  put  up  the  building 
there,  and  be  would  never  give  him  any 
trouble."  Mr.  Fink  testified  that  Thompson 
Informed  him  "that  Reigel  said  he  would 
give  the  entire  space  between  his  brick  house 
and  the  southern  line  of  my  lot,  and  the  use 
of  the  wall  of  his  brick  house,  if  the  build- 
ing was  not  extended  further  back  from  the 
avenue  than  the  nearest  window  to  said 
avenue,  which  was  his  dining  room  window," 
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and  that  he  accepted  the  proposition,  and  the 
building  was  erected  accordingly.  He  did 
not  state  there  was  any  offer  to  convey  the 
land,  or  any  reference  by  any  one  to  a  con- 
veyance, and  there  is  nothing  In  the  record 
to  show  that  there  was  any  personal  communi- 
cation upon  this  subject  at  any  time  between 
Reigel  and  Mr.  Fink.  There  was  no  other 
testimony  relating  to  the  agreement  or  un- 
derstanding as  to  the  erection  of  the  building 
upon  Reigel's  land,  and  we  do  not  think  that 
which  we  have  stated  affords  the  character 
or  degree  of  proof  required  to  justify  a  de- 
cree for  the  conveyance  of  the  land  in  ques- 
tion, which  is  the  specific  relief  sought  by 
the  bill. 

"Specific  performance  is  never  a  matter  of 
right,  and  always  rests  in  sound  Judicial  dls- 
oretlon,  controlled  by  established  principles  of 
equity.  The  contract  sought  to  be  enforced 
must  be  so  clearly  proven  as  to  satisfy  the 
court  that  it  constitutes  the  actual  agree- 
ment between  the  parties."  Horner  v.  Wood- 
land, 88  Md.  S12,  41  Atl.  1080.  "Its  terms 
must  not  be  ambigfuous.  They  must  be  ac- 
curately stated  in  the  bill,  and  the  proof 
must  correspond  therewith,  so  as  to  have  no 
room  for  reasonable  doubt"  O'Brien  v. 
Pentz,  48  Md.  5T7.  And  In  contracts  for  the 
conveyance  of  land  the  contract  alleged  most 
be  established  by  clear,  satisfactory,  and  con- 
vincing proof.  26  Enc.  of  Law  (2d  Ed.)  131. 
So  far  as  appears  from  the  record,  Mr.  Fink 
never  exchanged  a  word  with  Reigel  on  this 
subject,  and  he  does  not  say  that  Thompson, 
in  reporting  to  him  Reigel's  proposition,  rep- 
resented any  agreement  for  a  conveyance. 
No  one  of  the  five  witnesses  who  testified  to 
the  arrangement  between  Thompson  and  Rei- 
gel referred  to  any  such  agreement  Bank- 
ert  says  there  was  nothing  in  the  conversa- 
tion he  heard  about  deeding  the  land.  Mrs. 
.Sheeler  says  Beigel  told  her  he  gave  Thomp- 
son "the  right  of  way,  the  privilege  to  put 
the  building  on  his  land,"  and  Wymert  says 
Reigel  told  him  he  told  Thompson  he  would 
never  give  him  (Thompson)  any  trouble. 
There  is  a  very  material  difference  between 
an  agreement  to  allow  the  erection  of  a  build- 
ing by  another  upon  one's  land  and  a  con- 
tract to  convey  the  land  to  that  other,  or, 
OS  in  this  case,  to  a  third  party;  between  a 
parol  license  for  an  easement  in  land  and  an 
agreement  to  convey  the  land  in  which  the 
easement  is  to  be  enjoyed.  If  Beigel  intended 
to  bind  himself  to  execute  a  deed  to  Mr. 
Fink  for  this  land,  it  was  unnecessary  and 
meaningless  for  him  to  assure  Thompson  he 
would  never  give  him  any  trouble.  But  this 
assurance  was  entirely  consistent  with  the 
puri)o8e  of  allowing  the  use  of  the  land  to 
Thompson  so  long  as  be  continued  the  tenant 
of  Mr.  Fink,  and  his  declaration  that  he  had 
given  Thompson  the  right  of  way,  the  privi- 
lege, was  consistent  with  the  same  purpose; 
but  both  were  inconsistent  with  a  purpose  or 
obligation  to  convey  the  land  to  Mr.  Fink. 
Such  evidence,  whatever  may  have  been  Mr. 


Fink's  understanding  of  the  proposition,  as 
reported  by  Thompson,  cannot  be  accepted 
by  the  court  as  clear  and  convincing  proof 
of  an  actual  agreement  on. Reigel's  part  for 
a  conveyance  of  the  land,  without  which  un- 
derstanding on  Reigel's  part  the  alleged  con- 
tract lacks  the  essential  element  of  mntnallt7t 
and  is  marked  by  an  ambiguity  as  to  the  buI>- 
ject  of  the  agreement  from  all  shade  or  color 
of  which,  as  was  said  in  Dlzon  v.  Dixon,  92 
Md.  438,  48  Atl.  152,  the  contract  must  be 
free. 

Nor  is  there  a  word  of  evidence  from  any 
one  that  Beigel  required  of  Mr.  Fink  a 
"covenant  not  to  erect  any  building  or 
buildings  on  bis  land  opposite  the  dining 
room  or  kitchen  windows  of  the  defendant's 
house,  which  could  or  might  darken  either 
of  said  windows  or  obstruct  the  light  there- 
of." Reigel's  only  requirement  was  that  the 
particular  building  which  Thompson  was 
about  to  erect  for  his  own  use  and  conven- 
ience should  not  go  beyond  his  dining  room 
window,  and  the  requirement  by  the  decree 
of  the  covenant  on  Mr.  Fink's  part,  to  t>e 
inserted  in  the  deed,  goes  beyond  the  specific 
performance  of  any  term  of  the  contract  es- 
tablished by  the  evidence,  and  is  the  Intro- 
duction of  a  new  term  not  agreed  upon  by 
the  parties.  All  ttiat  we  find  to  be  establish- 
ed by  the  evidence  in  this  case  Is  a  parol  li- 
cense from  Reigel  to  Thompson  to  enjoy  an 
easement  in  his  land  and  the  wall  of  his 
bouse.  In  Cook  v.  Steams,  11  Mass.  633,  the 
court  said:  "A  license  Is,  technically,  an  an- 
thority  given  to  do  some  one  act  or  series  of 
acts  on  the  land  of  another  without  passing 
any  estate  In  the  land.  But  licenses  which 
in  their  nature  amount  to  granting  of  an 
estate,  for  ever  so  short  a  time,  are  not  good 
without  deed.  The  distinction  Is  obvious. 
Licenses  to  do  a  particular  act  do  not  in  any 
degree  trench  upon  the  policy  of  the  law 
[which  Is  the  same  in  Maryland  as  In  Mas- 
sachusetts in  this  respect]  which  requires  the 
bargains  respecting  title  or  interest  In  real 
estate  shall  be  by  deed  or  in  writing.  They 
amount  to  nothing  more  than  an  excuse  for 
the  act,  which  would  otherwise  be  a  trespass. 
But  a  permanent  right  to  hold  another's 
land  for  a  particular  purpose  is  an  Import- 
ant Interest  which  ought  not  to  pass  wltbont 
writing,  and  is  the  very  object  provided  for 
by  our  statute."  In  Houston  v.  Laffee,  46 
N.  H.  507,  where  a  lead  pipe  to  convey  wator 
had  been  laid  in  defendant's  land,  under  a 
verbal  license  from  a  former  owner,  and  de- 
fendant cut  the  pipe,  the  court  said:  "A 
parol  license  to  do  a  certain  act  or  a  sorleB 
or  succession  of  acts,  on  the  land  of  another, 
does  not  convey  any  interest  in  the  land,  but 
simply  a  privilege  to  be  exercised  on  the  land. 
It  has  been  held  that  where  a  license  like  the 
one  in  this  case  has  been  given  to  plaintiff  to 
enter  upon  defendant's  land  and  do  acta 
which  Involved  exi>enditure  of  money,  and 
the  license  becomes  executed  by  an  expendl- 
I  ture  incurred.  It  is  irrevocable,  on  the  ground 
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that  a  revocation  under  rach  circumstances 
would  be  fraudulent  or  unconscionable. 

But  we  tblnk  the  later  decisions  sustain 
the  doctrine  that  the  license  is  in  all  cases 
revocable,  so  far  as  It  remains  unexecuted, 
-or  so  far  as  any  future  enjoyment  of  the 
easement  is  concerned;  for,  to  hold  other- 
wise, would  be  giving  to  a  parol  license  the 
force  of  a  conveyance  of  va  permanent  ease- 
ment in  real  estate,  and  no  such  right  or  In' 
terest  in  real  estate  can  be  created  by  parol." 
In  Hays  v.  Richardson,  1  Gill  &  J.  383,  3^, 
it  was  decided  that  an  easement  to  be  used 
In  the  land  of  another  (In  that  case  a  road 
and  bridge)  can  only  pass  by  a  deed  ac- 
knowledged and  recorded,  and  the  court  re- 
ferred with  approval  to  Thompson  v.  Greg- 
ory, 4  Johns.  81,  4  Am.  Dec.  255,  In  which 
the  Supreme  Court  of  New  York  (of  which 
Kent  and  Spencer  were  Judges)  held  that  a 
right  to  overflow  the  land  of  another  by  the 
erection  of  a  mllldam  was  an  incorporeal 
hereditament,  which  could  be  transferred  by 
deed  only,  and  not  by  parol  permission  to  use 
It,  and  that,  if  it  were  otherwise,  the  assign- 
ment of  such  an  Interest,  since  the  statute  of 
frauds,  must  be  in  writing.  The  same  was 
decided  in  Carter  v.  Harlan,  6  Md.  27-28, 
where  Judge  Legrand  cited  Cook  v.  Steams, 
supra,  and  WalUs  v.  Harrison,  4  Mees.  & 
Wels.  543,  and  said:  "When  Harris,  who 
was  then  the  owner  of  the  land  now  be- 
loDglng  to  the  plaintiff,  disposed  of  and  con- 
veyed it  away,  such  disposal  and  convey- 
ance, ipso  facto,  by  mere  operation  of  law 
amounted  to  a  revocation  of  the  license;  and 
so,  likewise,  with  all  the  subsequent  sales  of 
it,  until  the  plaintiff  in  this  action  became 
seised  of  it" 

It  is  true,  as  contended  by  the  appellee, 
that  the  fact  of  the  possession  of  a  party 
whose  rights  are  Involved  In  a  purchase  Is  a 
sufficient  intimation  of  his  right  to  put  the 
purchaser  upon  Inquiry  into  the  nature  of 
those  rights,  and  that,  failing  to  make  it,  ha 
is  in  equity  vested  with  all  the  consequences 
of  a  knowledge  of  the  plaintiff's  rights.  Bay- 
nard  v.  Norrls,  5  Gill,  483,  46  Am.  Dec.  647 ; 
Duval  V.  Wllmer,  88  Md.  68,  41  Atl.  122.  But 
this  doctrine  is  only  applicable  to  a  case 
where  the  possession  Is  under  a  claim  of  right 
or  title  to  some  estate  In  the  land,  which  Is 
established  by  proof,  and  not  where  there  is 
a  mere  easement  under  a  parol  license  which 
Is  subject  to  revocation  at  the  will  of  the  li- 
censor, and  which,  as  declared  in  Carter  v. 
Harlan,  supra,  Is  in  fact  revoked  by  sale  and 
conveyance,  as  In  this  case.  It  follows  from 
what  we  have  said  that  the  decree  appealed 
from,  which  requires  a  conveyance  by  the  ap- 
pellant of  the  strip  of  land  in  question,  and 
wliicb  makes  perpetual  the  preliminary  In- 
junction restraining  the  appellant  from  de- 
stroying or  Interfering  with  said  building, 
must  be  reversed.  It  does  not  follow,  how- 
ever, upon  the  facts  of  this  case,  that  the  in- 


junction should  have  been  dissolved  at  once. 
When  a  court  of  equity  has  once  acquired 
Jurisdiction  of  a  cause,  it  will  retain  such 
cause  m  order  to  do  full  and  complete  Justice 
between  the  parties  as  far  as  possible,  with 
respect  to  the  subject-matter.  Pomeroy  on 
Contracts,  I  474.  Accordingly,  if  Reigel,  the 
licensor,  were  still  the  owner  of  the  land  and 
the  defendant  In  this  suit,  he  would  not  be 
allowed  to  withdraw  his  consent  and  prevent 
the  future  use  of  the  building,  erected  for  the 
enjoyment  of  the  easement,  without  making 
compensation  to  Mr.  Fink,  and  the  court 
would  retain  the  bill  to  enable  it  to  ascertain 
and  decree  a  Just  compensation,  in  order  that 
be  should  not  be  put  to  the  trouble  and  ex- 
pense of  a  second  suit  in  another  tribunal. 
Carter  v.  Harlan,  supra ;. Green  v.  Drummond, 
31  Md.  84,  1  Am.  Rep.  14 ;  Addison  on  Torts 
(6th  Ed.)  i  310.  This  relief,  however,  cannot 
be  granted  against  the  appellant  under  the 
circumstances  of  this  case. 

But  we  tblnk  the  evidence  shows  that  the 
appellant  acted  with  undue  haste,  In  view  of 
all  the  circumstances,  in  starting  to  tear 
down  and  destroy  that  part  of  the  building 
on  his  land  at  the  time  he  did  so.  The  testi- 
mony of  both  parties  shows  that  at  that  time 
the  removal  of  the  building  was  a  subject  of 
negotiation  between  them ;  Mr.  Shipley  re- 
quiring, either  that  It  be  removed  or  an  agree- 
ment made  for  payment  of  rent  for  the  land 
on  which  it  stood.  While  this  discussion  was 
in  progress,  Mr.  Shipley  served  a  written 
notice  on  Mr.  Fink,  November  28,  1903,  re- 
quiring him  to  remove  the  building  on  or  be- 
fore December  3,  1903.  Mr.  Fink  testifies 
that  they  had  previously  agreed  to  meet  on 
the  premises  on  December  5. 1903,  at  4  p.  m., 
to  adjust  the  matter,  an  earlier  meeting  be- 
ing impracticable,  owing  to  the  pressure  of 
bis  professional  engagements,  and  that  be 
went  there  at  4  p.  m.,  and  found  that  Mr. 
Shipley  bad  begun  to  tear  the  building  down 
before  2  o'clock,  but  was  not  then  there.  Mr. 
Shipley  denies  this  agreement  Without 
however,  undertaking  to  reconcile  their  testi- 
mony, we  are  of  opinion  that  under  all  the 
circumstances  of  the  case,  Mr.  Fink  was  en- 
titled to  a  reasonable  opportunity  to  remove 
the  building  without  unnecessary  injury  to  it, 
and  that  the  notice  given,  in  view  of  all  the 
facts,  was  not  such  reasonable  notice.  The 
proper  course,  in  our  opinion,  would  have 
been  to  retain  the  bill  and  continue  the  in- 
junction for  such  period  as  would,  in  the 
Judgment  of  the  court  enable  Mr.  Fink  to  re- 
move the  building  from  Mr.  Shipley's  ground 
without  unnecessary  Injury  thereto ;  and  we 
are  of  opinion  that  10  days  will  be  a  suf- 
ficient period  therefor. 

Decree  reversed,  and  cause  remanded,  that 
a  new  decree  may  be  passed  In  conformity 
with  this  opinion.  The  costs  above  and  be- 
low to  be  paid  equally  by  the  appellant  and 
the  appellee. 
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JONES  T.  DAT  et  «1. 
( Coort  of  Appeals  of  Maryland.    Not.  16, 1905. ) 

1.  Tbusts — Sale  op  Propebtt — Distribution 
OF  Pbooeeds — CoNSTBUcnoN  of  Deed. 

Where   a   deed  conveyed  property   to  the 

Srantor'a  aon,  in  tmst  for  the  grantor's  use 
uring  her  life,  and  provided  that  after  her 
death  the  property  should  go  to  the  grantee  for 
life,  with  power  to  sell  the  same  and  divide 
the  proceeds  "equally  between  himself  and  each 
of  his  children,  share  and  share  alike,"  but,  in 
case  he  failed  to  sell,  the  power  of  sale  was  on 
his  i^eath  to  vest  in  his  wife,  the  proceeds  of 
sale  to  be  divided  "equally  between  herself  and 
each  of  her  children  share  and  share  alike," 
the  grantee  was  not  entitled  to  one-half,  but  h< 
and  his  four  children  were  each  entitled  to  one- 
fifth  of  the  proceeds  arising  on  a  sale  by  him. 

2.  SaUI COUPENBATION  OF  TRUSTEE — AlXOW- 

AITCE  OF  ComaSBION — AMOUm'  OF. 

The  property  having  been  sold  for  $4,000, 
it  was  not  error  to  allow  the  trustee  a  oommls- 
aion  of  2^  per  cent,  as  compensation. 

Appeal  from  Circuit  Court,  Baltimore  Coun- 
ty, in  Equity;  N.  Charles  Burke,  Judge. 

Controversy  between  Owen  D.  Jones  and 
Annie  B.  Day  and  another  as  to  the  proper 
construction  of  a  deed.  From  the  decree, 
said  Owen  D.  Jones  appeals.    AfSrmed. 

Argued  before  McSHEKRY,  C.  J.,  and  FO  W- 
LBB,  BRISCOE,  BOYD,  PAGE,  PEARCB, 
8CHMUCKER,  and  JONES.  JJ. 

John  P.  Poe'and  Edwin  Hlgglns,  for  ap- 
pellant   D.  Q.  Mcintosh,  Jr.,  for  appellees. 

PAGE,  J.  In  1885  Sarah  Jones  conveyed 
by  deed  to  her  son,  Owen  D.  Jones,  certain 
property.  In  trust  for  the  grantor's  own  use 
daring  her  life,  with  power  reserved  to  her- 
self to  sell  and  dispose  of  the  same,  or  any 
part  thereof,  as  she  might  see  proper,  and 
apply  the  proceeds  thereof  to  her  own  use 
and  benefit,  and  from  and  after  her  death 
the  said  property,  or  so  much  thereof  as  had 
not  been  disposed  of  by  her,  should  go  to  her 
son,  Owen,  for  life,  with  power  to  him  to  sell 
the  same  or  any  part  thereof  and  to  divide 
the  proceeds  of  the  same  "equally  between 
himself  and  each  of  his  children,  share  and 
share  alike."  Should  he,  however,  not  sell 
as  authorized  by  the  deed,  upon  his  death,  the 
power  of  sale  was  vested  In  his  wife,  Annie 
Jones,  with  directions  to  divide  the  proceeds 
of  sale  "equally  between  herself  and  each  of 
her  children,  by  the  said  Owen  D.  Jones, 
share  and  share  alike."  And  should  neither 
Owen  D.  Jones  nor  Annie  E.  Jones  sell  the 
property  or  only  a  part  of  it,  then  it  and  the 
remaining  part,  upon  their  deaths,  shall 
pass  to  their  children,  to  be  "equally  divided 
between  them,  share  and  share  alike,"  etc. 
Annie,  the  wife  of  Owen,  died  four  years 
ago,  leaving  four  children,  ail  of  whom  are 
still  living.  Sarah  Ann  Jones,  the  mother  of 
Owen,  died  many  years  ago.  Owen  Jones  In 
December,  1904,  made  sale  of  the  property 
for  the  sum  of  $4,000,  and  the  same  is  now 
in  court  for  distribution  among  those  entitled 
thereto.  Two  of  the  children  it  appears  have 
assigned  their   respective   interests   in   the 


fund  to  the  appellant.  The  lower  court  de- 
creed that  by  a  proper  construction  of  the 
deed  Owen  Jones  and  his  four  children  eacli 
take  one-fifth  of  the  proceeds  of  sale,  and 
that  the  trustee  was  entitled  to  a  commission 
of  2^^  per  cent  as  compensation.  From  thia 
decree  this  appeal  was  taken. 

The  terms  of  the  deed  Indicate  a  purpose 
on  the  part  of  the  grantor  to  devote  the 
property,  first,  to  the  use  and  enjoyment  ot 
her  son  during  his  life,  and,  afterwards,  to 
that  of  his  wife,  if  she  should  survive.  But 
such  use  was  limited  only  to  the  property 
itself  or  that  part  of  it  that  remained  un- 
sold. So  soon  as  the  property  was  sold, 
either  by  the  son  Owen  or  by  his  jvlfe,  un- 
der and  by  virtue  of  the  powers  conferred 
by  the  deed,  then  a  rule  of  distribution  of  a 
different  character  was  imposed.  In  that 
event,  the  person  Invested  with  the  power  of 
sale  was  not  to  be  entitled  to  the  entire  pro- 
ceeds, but  to  only  a  sliare.  He  or  she  (as  the- 
case  might  I>e)  was  to  share  "equally"  with 
"each  of  the  children,  share  and  share  alike."' 
This  seems  to  be  the  clear  meaning  of  the- 
words  of  the  deed;  and,  if  that  be  correct 
and  if  it  be  correct,  the  decree  of  the  lower 
court  must  be  affirmed.  Larmour  ▼.  Rich,. 
71  Md.  369,  18  Atl.  702. 

There  was  some  stress  laid  at  the  argu- 
ment upon  the  use  of  the  word  "between." 
The  deed  provides  that  the  proceeds  of  sale 
shall  be  divided  "equally  between  himself 
[the  appellant]  and  each  of  his  children," 
and  it  was  contended  that  by  the  employment 
of  this  word  there  was  indicated  the  purpose 
to  require  the  fund  to  be  divided  into  two 
parts,  one  of  which  to  go  to  the  appellant 
the  other  to  be  equally  divided  among  his 
children.  But  we  cannot  accept  this  view. 
It  has  been  held  that  the  word  "t)etween" 
ordinarily  refers  to  two  only  and  not  more, 
though,  as  was  said  in  Leary's  Appeal,  162- 
Pa.  372,  20  Atl.  750,  "it  is  not  unfrequently 
used,  especially  by  the  uneducated  and  col- 
loquially, in  the  sense  of  among,  as  referring^ 
to  more  than  two  objects."  To  construe  it 
here  as  indicating  that  the  grantor  in  the 
deed  intended  to  be  understood  as  meaning 
there  were  to  be  only  two  parties  to  the  dis- 
tribution, one  of  them  being  the  appellant 
and  the  other  his  children,  does  violence  to 
the  proper  Import  of  all  the  words  when  tak- 
en together.  It  absolutely  Ignores  the  word 
"each,"  as  used  by  the  grantor  more  than 
once.  Her  direction  Is  explicit,  and  so  clear 
as  to  leave  no  room  for  doubt  that  the 
division  Is  to  be  made  "equally"  between 
himself  and  each  of  his  children,  "share  and 
share  alike."  Thus  the  division  Is  to  be 
"equal,"  and  each  child  and  the  appellant 
should  take,  "share  and  share  alike."  Where 
the  language  Is  so  clear  as  In  this  case, 
grammatical  construction  of  a  particular 
word  and  even  the  authorities  applicable  t» 
cases  not  exactly  similar  to  the  one  under 
consideration  are  not  Important 
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The  coonsel  (or  the  appellee  has  referred 
to  several  cases  In  Maryland,  but  we  do 
not  deem  It  necessary  to  discuss  them. 
Brlttaln  t.  Carson,  46  Md.  189;  Brown  ▼. 
Bunsey,  7  GUI,  852. 

There  was  no  error  in  tbe  allowance  of 
commissions  as  compensation. 

Decree  affirmed. 


BERNEI  et  al.  v.  SAPPINGTON  et  al. 

(Court  of  Appeals  of  Maryland.    Nov.  23, 
1905.) 

1.  Easements — Gbouhds  —  OBSTBUcnNO   Ai^ 
LET — Ibbepabablb  InjTTET. 

A  party  seekiDC  the  aid  and  protection  of 
a  court  of  equity  to  enjoin  the  obstruction  of 
an  alle^  must  show  a  clear  title,  or  at  least  a 
fair  prima  facie  case  in  support  of  the  title 
he  asserts,  and  in  addition  thereto  he  must  show 
that  irreparable  or  serious  injury  will  result 
from  the  iuTasion  of  his  legal  rights. 

2.  Sake — Obstkcction  of  Wat — Ebtabubh- 
MEHT  OF  Title  at  Law. 

Where  the  evidence  in  a  suit  to  enjoin  the 
obstruction  of  a  way  discloses  a  real  dispute 
as  to  plaintiffs'  title  to  the  easement  claimed 
by  them,  and  tends  strongly  to  support  the 
groonds  of  defense  asserted  by  defendants,  so 
that  the  question  of  title  to  the  way,  as  depend- 
ent upon  the  construction  of  title  deeds  and 
upon  amerted  adverse  holding  and  user,  is  drawn 
in  controversy,  an  injunction  will  not  be  grant- 
ed until  the  question  of  title  is  settled  in  an 
action  at  law. 

3.  Saxx — PBorconoiT  PEin>nTo  LrriOATioH. 

A  temporary  Injunction  restraining  the 
olistruction  of  a  way,  the  title  to  which  is  in- 
volved in  great  doubt,  will  not  be  i^anted  pend- 
ing proceedings  at  law  to  establish  the  title, 
nnlesB  the  nuschief  threatened  or  impending 
from  such  obstruction  is  likely  to  be  ruinous 
or  irreparable. 

4.  Saub. 

Where  a  way  alleged  to  exist  in  plaintiffs' 
favor  had  been  completely  closed  for  50  years, 
and  during  that  time  had  been  in  the  uninter- 
rupted and  exclusive  control  of  defendants  and 
their  predecessors  in  title,  and  plaintiffs  had 
allowed  defendants  to  make  valuable  improve- 
ments which  obstructed  tbe  way  without  mak- 
ing any  objection  thereto,  an  injunction  would 
not  be  granted  to  restrain  the  making  of  fur- 
ther imi^rovementa  obstructing  the  way,  which 
were  practically  completed  before  any  protest 
was  made  by  plaintiffs. 

Api>eal  from  Clrcnlt  Court  No.  2  of  Bam- 
more  City;  George  M.  Sharp,  Judge. 

Snlt  by  Ferdinand  Berne!  and  others 
against  Lizzie  C.  Sapplngtoo  and  others. 
lYom  an  order  dismissing  tbe  bill,  plaintiffs 
appeal.     A.ffirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOTD,  PAGE,  PBAROE. 
SCHMUCKBR,  JONES,  and  BURKE,  J  J. 

Louis  B.  Bernel,  and  Geo.  R.  Willis,  for 
appellants.  Charles  J.  Bonaparte  and  Paul 
N.  Burnett,  for  appellees. 

BC^RKE,  J.  This  is  an  appeal  from  an 
order  of  tbe  circuit  court  No.  2  of  Baltimoru 
city,  /dismissing  tbe  bill  of  complaint  without 
prejmdlce  to  the  right  of  the  plaintiffs  to 
instigate  appropriate  proceedings  at  law  re- 
specting the  subject-matter  of  this  contro- 


versy. Tbe  bill  sought  to  procure  an  Injunc- 
tion restraining  tbe  defendants  from  ob- 
structing and  closing  tbe  alley  therein  men- 
tioned, and  to  require  them  to  reopen  the 
alley  to  the  extent  to  which  it  may  have  been 
closed  by  them.  A  somewhat  detailed  state 
ment  of  the  issue  raised  by  tbe  pleadings  will 
make  more  evident  tbe  grounds  upon  which 
we  rest  the  decisicm  of  the  case. 

The  bill  alleges:  That  the  plaintiffs  are 
possessed  of  a  certain  lot  of  ground  with  im- 
provements thereon  situated  in  the  city  of 
Baltimore  at  the  southeast  corner  of  Entnn 
and  Lexington  streets.  That  said  lot  was  de- 
mised to  the  complainants*  ancestor,  Sellg- 
man  Bemei,  in  1881,  by  H.  Marcus  Denlson. 
That  in  said  conveyance  the  lot  was  described 
as  follows:  Beginning  for  the  same  at  the 
southeast  corner  or  intersection  of  Eutaw 
street  and  Lexington  street,  and  running 
thence  east  binding  on  Lexington  street,  63 
feet,  to  a  3-foot  alley,  running  from  Lexington 
street,  parallel  with  Eutaw  street,  of  the  depth 
of  78  feet,  laid  oat  and  left  open  by  Christian 
Miller  for  the  benefit  of  the  purghasers  of  his 
lots;  thence  south,  parallel  with  Eutaw 
street  and  binding  on  said  alley,  38  feet; 
thence  west,  parallel  with  Lexington  street, 
63  feet,  to  Eutaw  street;  and  thence  north, 
binding  on  Bntaw  street,  88  feet,  to  the 
place  of  beginning— with  the  right  and  privi- 
lege of  said  alley,  in  common  with  said  Miller 
and  his  assigns,  but  subject  to  tbe  right  and 
privilege  heretofore  granted  by  Hezeklah 
Olaggett  to.  a  certain  John  Daly  and  his 
assigns,  by  indenture  bearing  date  tbe  25th  of 
March,  1824,  of  the  use  of  said  alley,  and  also 
the  right  of  building  ov&c  the  same,  so  far  as 
tbe  said  Hezeklah  Claggett  then  had  ttie 
right  thereto,  against,  In,  and  upon  the  wall 
of  the  house  then  owned  by  lilm  adjoining 
said  alley.  That  the  defendants  Lizzie  C. 
Sappington  and  Coale  S.  Brenan,  are  seised  in 
fee  of  a  certain  lot  of  ground,  with  improve- 
ments thereon,  adjoining  tbe  plaintiffs'  prop- 
erty, known  as  323  West  Lexington  street, 
and  that  as  such  owners  they  have  the  right 
to  the  use  and  privilege  of  the  alley  as  now 
laid  out  and  used  on  the  west  side  of  the 
property,  and  the  right  of  building  over  the 
same  so  far  as  a  certain  Hezekiah  Claggett 
has  a  right  thereto,  against.  In,  and  upon  tbe 
wall  of  tbe  bouse  once  owned  by  him  adjoih- 
ing  said  alley,  so  as  not  to  Injure  said  wall. 
The  bill  then  alleges  that  on  February  14, 
1901,  the  defendants  Lizzie  C.  Sappington  and 
Coale  S.  Brenan  leased  their  said  property  to 
Benjamin  F.  Spink  for  a  term  of  15  years, 
with  the  understanding  that  said  lessee  should 
tear  down  the  improvements  on  the  lot  and 
erect  a  new  three-story  house,  to  cost  not  less 
than  $4,500,  and  that  said  Spink  recently  pro- 
ceeded to  have  the  old  buildings  torn  down, 
and  for  that  purpose  employed  the  defendant 
Jones,  who  is  also  under  contract  with  said 
lessee,  to  erect  a  three-story  house  in  place  of 
tfa«  old  building ;  tliat  tbe  work  of  erection  of 
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said  house  la  now  progressing,  and  that, 
although  they  have  warned  the  defendants 
not  to  encroach  upon  said  alley,  to  the  common 
use  and  privilege  of  which  the  plaintiffs  have 
a  right,  they,  the  said  defendants,  have  never- 
theless begun  to  close  up  and  build  upon  said 
space  of  three  feet  covered  by  said  alley,  and, 
unless  restrained,  will  completely  close  the 
same  and-  appropriate  said  alley  to  their  own 
use;  that  the  deprivation  by  the  defendants 
of  the  plaintiffs'  use  and  privilege  of  said 
alley  Is  not  susceptible  of  adequate  compensa- 
tion In  damages  at  law,  and  will  work  irrep- 
arable injury  to  the  plaintiffs'  property,  un- 
less the  defendants  be  restrained  by  the  court, 
and  be  directed  to  remove  the  obstrnctlons 
from  the  alley  and  restore  said  alley  to  Its 
original  condition  as  an  alley.  The  prayer  of 
the  bill  is  that  the  defendants  or  their  agents 
may  be  enjoined  from  placing  any  brick, 
stone,  or  other  building  material  in  or  upon 
said  alley,  and  from  closing  the  same  as  an 
alley,  and  that  an  order  may  be  passed  com- 
manding the  defendants  to  remove  any  such 
building  material  therefrom,  and  to  reopen 
the  same  to  the  extent  to  which  it  may  have 
been  closed  by  them. 

To  this  bill  the  defendants  filed  separate 
answers.  The  answer  of  the  defendant  Jones 
alleges  that  on  the  28th  of  March,  1001,  be 
entered  Into  a  contract  with  Benjamin  P. 
Spink  to  tear  down  an  old,  and  erect  a  new, 
building,  on  the  lot  No.  323  West  I^xlngton 
street,  and  that  on  July  2,  1901,  he  had  com- 
pleted said  Improvements ;  he  denied  that  he 
ever  received  any  notice  from  the  plaintiffs 
as  alleged  in  the  bill.  The  answer  of  Benja- 
min F.  Spink  avers  that  he  originally  leased 
the  premises  No.  323  West  Lexington  street  in 
February,  1881;  that  he  has  occiq)led  the 
premises  continuously  since  that  date;  that 
on  February  14,  1901,  he  entered  Into  a  new 
lease  with  the  present  owners ;  that  pursuant 
to  the  provisions  of  said  lease  he  has  since  the 
date  thereof  torn  down  the  old  improvements 
on  said  lot  and  has  erected  a  new  building 
thereon,  the  new  building  covering  the  same 
part  of  the  lot  upon  which  the  old  building 
stood;  that  on  June  7,  1901,  after  the  build- 
ing was  under  roof  and  practically  completed, 
he  received  a  notice  from  Louis  B.  Bemei  to 
desist  from  further  obstructing  the  said  alley. 
The  answer  denies  the  existence  of  the  alley 
claimed  by  the  plaintiffs,  and  avers  that  since 
he  has  been  a  tenant  of  the  property  the  im- 
provements thereon  have  covered  the  entire 
front  of  the  lot,  and  that  a  hallway  or  en- 
trance way  of  the  width  of  about  three  feet  on 
the  west  side  of  said  lot  has,  during  his  oc- 
cupancy of  said  premises,  been  entirely  closed 
by  a  door  under  lock  and  key  in  the  front,  and 
a  stairway  of  the  entire  width  of  said  en- 
trance way  leading  to  the  second  floor  of  said 
building.  It  avers  that  during  the  time  be 
has  occupied  said  property — that  is,  since 
February,  1881 — no  easement  In  any  part 
thereof  has  been  enjoyed  by  the  plaintiffs  or 
any  one  else ;  that.  If  the  alley  mentioned  in 


the  bill  ever  existed,  the  same  has  been  com- 
pletely closed;  and  tbat  the  same  has  been> 
CMitlnnons,  complete,  uninterrupted,  visible, 
adverse,  notorious,  and  hostile  to  any  rights 
the  plaintiffs  may  have  had  therein.  The 
answers  of  Lizzie  C.  Sappington  and  Coale  S. 
Brenan  deny  the  existence  of  the  alley  as- 
serted by  the  plaintiffs,  and  claim  title  to  the 
strip  of  land  which  the  plaintiffs  claim  to  be 
an  alley.  They  deny  the  receipt  of  any 
notice  from  the  plaintiffs  until  after  the  im- 
provements of  their  said  lot  had  been  practi- 
cally completed.  They  aver  title  by  adverse 
possession  to  said  strip  of  land  claimed  by 
plaintiffs  to  be  an  alleyway,  and  further 
allege  that  any  easement  which  the  owners 
of  the  lot  described  In  paragraph  1  of  the  bill 
have  as  grantees  of  George  Smith  and  Thomas 
Mnmmey  has  long  since  been  abandoned  and 
extinguished. 

The  circumstances  under  which  a  court  of 
equity  may  be  invoked  to  aid  or  protect  a 
legal  right  have  t>een  fixed  by  numerous  de- 
cisions in  this  state.  The  party  seeking  the 
protection  of  the  court  must  be  able  to  show 
a  clear  title,  or  at  least  a  fair  prima  facie 
case  in  support  of  the  title  he  asserts ; 
and,  in  addition  thereto,  he  must  show  that 
Irreparable  or  serious  Injury  will  result  from 
the  invasion  of  tils  l^al  rights;  the  irrep- 
arable or  serious  nature  of  the  injury  to 
which  the  property  in  question  Is  subject,, 
and  will  likely  sustain,  before  the  legal 
right  can  be  fully  vindicated  in  the  proper 
forum,  |>eing  the  equity  on  which  the  applica- 
tion for  Injunction  is  founded.  Whalen  v. 
Dalashmutt,  69  Md.  260;  Gullck  v.  Fisher, 
92  Md.  353,  48  Atl.  376.  In  the  case  of  Clay- 
ton V.  Shoemaker  et  al,  67  Md.  216,  9  Atl. 
635,  it  is  said  tbat  when  an  application 
Is  made  for  an  injunction  to  prevent  waste 
or  trespass.  It  is  Incumbent  on  the  plalntUE 
to  make  out  a  prima  facie  title  to  the  prop- 
erty; but  if  bis  title  1»  the  extent  it  Is  set 
up  by  blm  is  denied  and  contested  by  the 
respondent,  and  evidence  enough  Is  offered 
to  show  some  ground  for  the  denial,  the 
Injunction  will  not  be  granted  till  the  dis- 
puted title  between  the  partly  is  first  settled 
on  appropriate  pleadings  ano'^iuU  testimony. 
In  cases  where  the  legal  tltl^to  the  prop- 
erty is  in  dispute,  and  it  appears  by  the 
pleadings  and  proof  that  seriotis  loss  or 
injury  will  result  or  is  likely  tA  result,  to 
the  plaintiff  before  the  disputed  ntle  could 
be  established  at  law,  the  court  ^O^l  grant 
a  temporary  injunction  preserving  S»e  pres- 
ent status  until  the  title  has  beenVdecided 
in  a  court  of  law.  Lanahan  v.  GaWn.  37 
Md.  105;  Amelung  v.  Seekamp,  9  GiS  &  J. 
468.  * 

The  record  contains  quite  a  large  a-fiotint 
of  testimony  Introduced  to  support  th^  con- 
tentions of  the  respective  parties;  bt|t,  in 
the  view  we  take  of  the  case,  we  d(^  not 
feel  called  upon  to  enter  upon  an  extt  nded 
discussion  or  analysis  of  the  evidence  i  It 
Is  sufiScient  to  say  that  the  testimony   dla>- 
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closes  a  case  In  wbicb  there  Is  a  real  dispute 
ofi  to  the  plaintiffs'  title  to  the  easement 
claimed  by  them,  and  that  the  evidence  pro- 
duced by  the  defendants  tends  strongly  to 
support  the  grounds  of  defoise  relied  on 
iu  the  respective  answers.  Upon  the  state 
of  pleadings  and  proof  disclosed  by  the  rec- 
ord, has  a  court  of  equity  Jurisdiction  to 
grant  the  relief  prayed  for  In  the  bill?  It 
is  apparent  from  the  pleadings  and  evidence 
that  the  determination  of  the  title  to  the 
strip  of  ground  in  controversy^  and  of  the 
rights  of  the  parties  therein,  depend  largely 
upon  the  true  construction  of  the  title  deeds 
under  which  the  respective  parties  claim, 
and  upon  the  question  of  adverse  holding 
and  uses  of  the  owners  of  the  respective 
premises.  These  are  all  purely  legal  ques- 
tions, not  appropriate  to  a  court  of  equity. 
The  plaintUfs'  title  to  the  easement  being 
denied  and  involved  in  great  doubt,  the  ques- 
tion arises  whether  the  record  presents  a 
case  In  which  a  temporary  injunction  should 
have  been  granted  pending  proceedings  at 
law  to  establish  the  title.  Such  an  Injunc- 
tion will  not  be  granted  in  cases  like  the 
one  under  consideration,  unless  the  court 
oan  see  that  the  mischief  'threatened  or  im- 
pending is  likely  to  be  ruinous  or  irreparable. 
We  do  not  find  anything  in  the  evidence 
in  this  case  to  take  it  out  of  the  general 
rule. 

The  plaintiffs  claimed  that  the  easement 
which  they  seek  to  establish  as  appurtenant 
to  their  property  was  created  in  1804,  under 
the  assignment  from  Christian  Miller  to 
George  Smith  and  Thomas  Mummey  under 
whom  they  claim.  The  leasehold  title  to  the 
lot  described  in  said  assignment  (being  the  lot 
now  owned  by.  the  plaintiffs)  was  acquired 
by  Hezeklah  Claggett  in  1818.  Claggett,  in 
1824,  being  then  the  owner  of  the  leasehold 
estate  in  the  property  now  owned  by  the 
lilaintiffs,  conveyed  to  John  Daly,  the  an- 
cestor of  the  defendants  Sapplngton  and 
Coale  8.  Brenan,  lot  No.  6  shown  on  the 
plat  filed  In  this  case.  This  deed  in  Its 
granting  clause  contains  the  following  words : 
"And  particularly  the  use  and  privilege  of 
the  alley  as  now  laid  out  on  the  west  side 
of  the  above  described  ground,  and  the  right 
of  building  over  the  same,  so  far  as  the 
said  Claggett  has  a  right  thereto,  against. 
In,  and  upon  the  wall  of  the  house  now 
tfwned  by  him  adjoining  said  alley,  so  as 
not  to  injure  said  wall."  Whether  at  the 
date  of  said  deed  lot  No.  6  was  Improved 
or  unimproved  does  not  appear  from  the 
testimony.  But,  In  1881,  when  Spink  took 
iwssesslon  of  said  property,  57  years  after 
the  date  of  said  deed,  the  entire  front  of 
said  property  was  found  to  be  improved 
by  a  building  which  indicated  that  it  has 
been  erected  many  years,  the  Joiste  of  which 
ran  Into  the  Bemel  wall  on  the  west,  and 
the  stairway  and  west  door  of  which  com- 
pletely closed  said  alley  and  street  to  all 


access  thereto.  It  Is  apparent  from  the  evi- 
dence that  this  condition  must  have  existed 
for  many  years  before  Sellgman  Bernei,  the 
plaintiffs'  ancestor,  acquired  possession  in 
1871  of  the  property  now  owned  by  them. 
The  testimony  Indicates  that  the  strip  of 
ground,  called  an  "alley"  In  the  bill,  has 
been  completely  closed  for  BO  years,  and 
that  during  that  time  has  been  In  the  un- 
interrupted and  exclusive  control  of  the  de- 
fendants Lizzie  C.  Sapplngton  and  Coale  S. 
Brenan,  and  their  predecessors  In  title.  It 
is  shown  that  Sellgman  Bernei  allowed  valu- 
able improvements,^  which  ol>8tructed  the  al- 
leged alley,  to  be  made  upon  the  property 
in  1881,  without  objection,  and  that  the  plain- 
tiffs, with  full  knowledge,  permitted  Spink 
to  expend  a  large  aimi  In  the  erection  of 
buildings  mentioned  In  the  evidence,  by  which 
the  alley  In  question  was  entirely  closed 
without  a  word  of  protest  until  the  Im- 
provements were  practically  completed.  Un- 
der these  circumstances,  to  grant  the  prayer 
of  the  plaintiffs'  bill  would  be  to  do  an  act 
of  injustice  and  oppression.  We  are  of  the 
opinion  that  the  decree  of  the  court  below 
should   be  affirmed. 

Decree    affirmed,    with    the  costs   to  the 
appellees. 


DONORA   SOUTHERN   R.   CO.  v.   PENN- 
SYLVANIA  B.   CO.   et  al. 

(Supreme  Court  of  Pennsylvania.    Nov.  4. 
1905.) 

InjUNCTion  —  Tbebpas»—  Rahaoads— Inteb- 

FKBBNCB  WITH    TbACKS. 

Where  a  railroad  company,  organized  under 
the  general  laws,  has  entered  upon  a  certain 
land  and  laid  its  tracks  thereon  with  the  con- 
sent of  one  who  had  long  been  In  possession 
under  a  claim  of  title,  and  thereafter  takes  a 
deed  from  the  person  In  possession,  another  rail- 
road company  which  has  acquired  an  adverse 
title  to  the  land  will  be  enjoined  from  entering 
on  the  land  and  tearing  up  the  tracks  of  the 
first  company. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  U  100, 104.] 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Bill  by  the  Donora  Southern  Railroad  Com- 
pany against  the  Pennsylvania  Railroad  Com- 
pany and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSITIBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  M.  Todd  and  Jas.  A.  Wiley,  for  appel- 
lants. Samuel  McClay,  J.  H.  Murdoch,  T. 
F.  Birch,  and  Reed,  Smith.  Shaw  &  Beal, 
for  appellee. 

PER  CURIAM.  This  was  a  bill  for  injunc- 
tion-against  a  threatened  repetition  of  the 
action  of  defendant  In  tearing  up  the  tracks 
of  the  plaintiff,  and  Incidentally  for  assess- 
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ment  of  the  damages  for  tbe  acts  already 
committed.  Tbe  title  to  tbe  land  was  lu 
dispute.  In  1902  plaintUC,  a  Pennsylvania 
corporation,  located  its  roate  and  constructed 
a  portion  of  it  on  tbls  land  by  agreement  wltb 
one  Bamford,  wbo  was  tben,  and  had  been 
for  many  years,  in  possession  under  claim 
of  title.  On  May  21,  1904,  Bamford  convey- 
ed tbe  land  to  plalntitr,  which  bad  previous- 
ly constructed  additional  tracks  to  those 
built  in  1902.  In  1903  tbe  defendants'  lessor 
acquired  an  adverse  title  to  the  land,  but,  as 
found  by  the  court  below,  with  knowledge  of 
Bamford's  possession.  And  the  defendants 
made  no  claim  to  title  prior  to  1903,  and  no 
effort  to  take  poBsessiou  until  May  16,  1904, 
wben  It  entered  and  tore  up  complainant's 
rails. 

On  these  facts  tbe  court  found  as  conclu- 
sions of  law:  "(1)  That  in  1902  tbe  plain- 
tiff company  had  power  to  take  and  con- 
demn a  right  of  way  across  the  land,  with- 
out regard  to  who  owned  it,  and,  having 
found  Bamford  in  long  possession,  it  had 
entered  and  built  part  of  its  tracks  with  his 
consent  (2)  That  defendants'  lessor,  wben 
it  acquired  title  In  1903,  took  subject  to  a 
visible  easement  thereon,  'and  cannot  now 
call  in  question  the  legality  of  the  plaintiff's 
previous  entry  and  appropriation.'  (3)  That 
tbls  is  not  an  ejectment  siiit,  and  that  it  is 
not  necessary  for  tbe  court  to  adjudicate  the 
title  to  the  land.  (4)  That  the  plaintiff  com- 
pany was  in  possession  of  its  right  of  way 
under  permission  from  one  who  was  in  posses- 
sion under  color  of  title,  and  who  made  a' 
claim  of  title  that  bad  such  a  reasonable 
basis  as  would  put  the  defendant  companies 
who  never  were  in  possession,  at  least  so  far 
as  tbe  ground  covered  by  tbe  right  of  way 
was  concerned,  to  an  action  at  law  to  test 
their  rights.  Tbe  defendant  companies  took 
the  law  into  their  own  hands  and  undertook 
by  force  to  redress  what  they  claimed  was  an 
Invasion  of  their  rights,  and,  in  addition,  they 
threaten  a  repetition  of  this  force  If  the  plain- 
tiff company  should  attempt  to  restore  the 
tracks  destroyed.  In  doing  so  they  committed 
a  wrong,  the  repetition  of  which  should  be  re- 
strained. (5)  Tliat  an  injunction  should  is- 
sue, and  damages  should  be  assessed  at 
$1,()00,  but  that  tbe  injunction  granted  and 
the  findings  of  fact  and  conclusions  of  law, 
which  are  held  to  Justify  it  being  granted, 
are  not  to  prejudice  tbe  right  of  either  of  the 
parties  hereto  to  establish,  maintain,  or  de- 
fend in  a  court  of  law  its  title  and  right  of 
possession  to  tbe  said  C.73  acres  of  land  de- 
scribed in  the  fourth  paragraph  of  the  plain- 
tiff's bill,  or  any  part  thereof,  or  its  legal  or 
equitable  right  of  possession  to  the  strip  of 
land  over  and  across  said  tract  of  land  cover- 
ed by  the  location  of  the  plaintiff  company's 
main  line  and  branch  B." 

On  these  flndings  and  conclusions  tbe  de- 
cree is  afOrmed. 


In  re  HOLBROOE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Oct  80; 
1905.) 

WiixB  —  C!oNBiRuorioif  —  Validitt  or  Con- 
dition. 

Testator  by  his  will  gave  the  income  of  a 
fund  .during  the  beneficiary's  life,  or  so  long  as 
■he  remained  unmarried,  with  a  gift  over  in  case 
of  her  death  or  marriage.  Held,  that  the  gift 
was  upon  a  limitation  in  favor  of  the  b^e- 
ficiary  while  she  remained  unmarried,  and  was 
not  invalid  as  an  unlawful  restraint  of  mar- 
riage. 

[Ed.  Note. — For  cases  in  point  see  voL  4i, 
Cent  Dig.  WiUs,  §  1533.] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

In  the  matter  of  the  estate  of  Margaretta 
R.  Holbrook.  From  a  decree  sustaining  ex- 
ceptions to  adjudication,  Helen  Morton  Bun- 
ker appeals.    Affirmed. 

The  testatrix  by  will  directed  as  follows: 
"I  give  and  bequeath  to  my  niece  Helen  Mor- 
ton, the  interest  on  the  sum  of  $30,000,  tbe 
said  $30,000  to  be  held  In  trust  by  tbe  PbiU- 
delphia  Trust  Safe  Deposit  &  Insurance 
Company  for.  her  use,  she  to  receive  the  net 
income  arising  tbaefrom  paid  semiannually 
during  the  term  of  her  natural  life,  or  so 
long  as  she  remains  unmarried.  In  case  of 
her  death  or  marriage  I  direct  that  half  of 
the  principal  be  given  to  the  Society  for  the 
Prevention  of  Cruelty  to  Animals,  and  the 
other  half  to  tbe  Society  for  tbe  Prevention 
of  Cruelty  to  Children."  Tbe  niece  married 
In  1904.  The  adjudicating  judge  (Penrose, 
J.)  held  that  tbe  bequest  was  for  life,  upon 
condition  of  forfeiture  in  case  of  marriage; 
that  the  condition  was  void,  because  against 
the  policy  of  law;  and  thtit  the  niece,  not- 
withstanding the  marriage,  continued  enti- 
tled to  the  Income.  Tbe  court  in  banc  bield 
that  there  was  a  limitation  in  favor  of  the 
niece  during  the  period  of  her  nonmarrlage, 
which  was  valid. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  POTTER,  and  BLKIN,  JJ. 

John  O.  Johnson,  for  appellant  N.  Du- 
bois Miller,  John  J.  Wilkinson,  and  Josepb 
Mellors,  for  appellees.   . 

MITCHELL,  C.  J.  In  Pennsylvania  the 
right  of  a  man  to  do  as  he  will  with  his 
own  has  always-  been  liberally  construe)}. 
Accordingly  a  donor,  not  under  any  obliga- 
tion to  give,  may  give  wltb  such  conditions 
as  he  pleases,  subject  only  to  the  restriction 
that  the  conditions  shall  not  be  clearly  Il- 
legal. Thus  a  man  may  not  settie  bis  own 
property  on  himself,'  so  as  to  keep  it  out  of 
the  reach  ot  his  creditors,  for  that  would 
lead  directly  to  fraud.  But  a  parent  or  oth- 
er person,  not  bound  to  give  at  all,  may 
give  on  a  spendthrift  trust,  though  the  gift 
Is  thus  placed  beyond  the  reach  of  the  donee's 
creditors.  In  considering  any  restriction, 
there  Is  no  presumption  of  illegality.    On  the 


Digitized  by 


Google 


p«.) 


COMMONWEALTH  t.  HINB. 


869 


contrary,  tbe  preenmpUon  Is  in  favor  of  In- 
nocence and  Ta]ldit7.  Tbe  particular  re- 
striction which  we  hare  In  this  case  belongs 
to  tbe  class  known  in  general  terms  as  in 
restraint  of  marriage,  and  is  claimed  to  be 
▼old  as  against  tbe  policy  of  the  law.  Tbe 
general  rule  most  be  conceded.  But  it  has 
no  sound  basis,  either  historically  or  logical- 
ly, as  is  apparent  from  the  various  origins 
assigned  to  It  and  tbe  refinements,  subtleties, 
and  inconsistencies  in  Its  application.  The 
old  lawyers  used  to  say  tliere  were  three 
favorites  in  the  law,  life,  liberty,  and  mar- 
riage, and  Coke  attributes  the  origin  of  the 
rule  to  this  favor.  Other  authorities  find  Its 
origin  in  the  civil  law;  others  again  in  tbe 
canon  law;  and  finally,  in  some  of  the  more 
modem  cases.  It  is  Imsed  on  tbe  policy  of  the 
law  for  tbe  promotion  of  morality,  which  is 
certainly  a  far-fetched  and  unsubstantial  rea- 
son In  view  of  the  admitted  exceptions. 
Tbus,  for  example,  it  is  difficult  to  see  why 
socb  a  restriction  tends  to  Immorality  in  a 
gift  of  personalty,  but  does  not  in  a  gift  of 
realty,  or,  if  the  divestiture  of  an  estate  by 
marriage  lias  the  same  tendency,  why  a  limi- 
tation of  the  estate  to  a  continuance  un- 
auuTled  should  not  Yet  these  distinctionB 
are  as  firmly  settled  as  any  in  the  law. 
liancaster  v.  Flowers,  198  Pa.  614,  48  Atl. 
896;  Hotz's  Estate,  38  Pa.  422,  80  Am.  Dec. 
490.  The  curious  will  find  this  subject  learn- 
edly discussed  in  the  argument  of  Mr.  Hare 
and  the  opinion  of  Kennedy,  J.,  In  Mcllvalne 
V.  Getben,  3  Whart  578,  and  the  opinion  of 
Cblef  Justice  Gibson  in  Com.  v.  Stauffer, 
10  Pa.  360,  51  Am.  Dec.  489. 

Nor  does  the  rule  stand  any  better  con- 
sidered logically.  It  started  apparently  with 
a  prohibition  of  all  restrictions  against  liber- 
ty of  marriage.  Mcllvalne  v.  Gethen,  8 
•Whart  575.  Distinctions  and  exceptions 
one  after  another  sustained  prohibitions 
which  went  merely  against  time  or  place, 
or  particular  persons,  conditions  with  a  gift 
over  on  breach,  conditions  in  a  gift  of  land, 
and  finally  the  distinction  between  condi- 
tions subsequent,  working  a  divestiture,  and 
conditions  limiting  tbe  estate  given.  This 
last  distinction  Is  logical  enongh,  for  where 
tba«  is  an  estate  given,  and  the  condition 
Is  held  void,  there  is  still  the  estate  which 
may  continue;  while,  where  the  estate  Itself 
Is  to  last  only  so  long  as  the  condition  is 
fulfilled,  there  is  nothing  left  after  the 
breach.  But  while  this  distinction  Is  logi- 
cal. It  Is  dry,  technical  logic,  with  no  basis 
of  substantial  reason  for  application  In  the 
affairs  of  life.  It  is  a  reproach  to  tbe  law 
tbat  of  two  donors  intending  to  do  exactly 
tbe  same  thing,  one  shall  succeed  and  the  oth- 
er fall,  as  a  violator  of  law,  merely  because 
one  scrivener  knew  what  he  was  about  and 
Tvrote  "so  long  as  the  donee  remains  unmar- 
ried "  and  the  other  was  ignorant  or  careless, 
and  wrote  "for  life,  if  so  long  the  donee  re- 
mains unmarried."  Hoopes  v.  Dundas,  10 
Pa.  76.  So  strongly  have  the  courts  of  Penn- 
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•ylvanla  felt  the  nndeedrabillty  of  Interfer- 
ence with  the  right  of  free  disposition  of 
property  by  the  rule  invoked  In  this  case 
that  the  steady  tendency  has  been  to  recog- 
nize and  encourage  exceptions  which  sub- 
stantially eat  out  the  rule  itself.  We  share 
the  views  which  have  produced  this  result, 
and,  while  we  will  recognize  and  follow 
the  adjudicated  cases  which  may  be  proper- 
ly regarded  as  bavlng  settled  rules  of  proper- 
ty, yet  we  are  not  disposed  to  enlarge  tbe 
scope  of  tbe  principle,  or  to  apply  it  to  new 
and  questionable  cases. 

The  present  controversy  arises  over  the 
legacy  of  tbe  testatrix  to  tbe  appellant  of 
the  Income  of  a  fund  "during  the  term  of 
her  natural  life,  or  so  long  as  she  remains 
unmarried,"  with  a  gift  over  "in  case  of 
her  death  or  marriage."  Tbe  primary  rule  Is 
to  give  effect  to  tbe  Intention  of  tbe  testatrix 
and  the  presumption  is  that  tbe  intent  was 
lawful.  The  form  In  which  she  expressed 
her  will  Is  unimportant,  except  as  indicating 
her  Intent  There  Is  nothing  In  this  will 
clearly  indicating  an  Intent  to  prohibit  mar- 
riage. The  words  are  equally  appropriate 
to  express  an  Intent  to  supply  an  income  to 
the  legatee  so  long  as  she  was  unmarried  and 
presumably  dependent  on  her  own  exertions 
for  ber  maintenance.  This  Is  a  perfectly 
lawful  intent  though  its  practical  effect  may 
be  to  discourage  marriage.  Even  regarding 
tbe  language  of  the  gift  as  ambiguous  in  be- 
ing equally  capable  of  two  constructions,  we 
must  give  It  the  one  that  will  preserve  the 
testatrix's  right  to  dispose  as  she  pleased  of 
her  property.  There  was  a  gift  over  on  tbe 
happening  of  death  or  marriage.  In  Cornell 
V.  Lovett's  Bx'r,  35  Pa.  100.  and  Mickey's 
Appeal,  46  Pa.  337,  restrictions  much  more 
clearly  conditions  subsequent  divesting  the 
legacies  than  that  in  the  present  case  were 
expressly  held  to  be  valid. 

Tbe  decree  is  affirmed. 


OOMMONWBAI/TH   T.    HINB. 

(Supreme  Court  of  Pennsylvania.    Oct  80, 
1905.) 

1.  HOUIOIDB — NKW  TBIAIm 

Defendant,  who  had  been  convicted  of  mur- 
der in  tbe  first  degree,  moved  for  a  new  trial,  on 
the  ground  that  he  had  been  induced  to  go  to 
trial  without  having  made  proper  preparations, 
because  the  district  attorney  represented  to  de- 
fendant's counsel  his  willingnesa  to  accept  a 
plea  of  guil^  of  murder  in  the  second  degree. 
Held,  that  the  new  trial  was  properly  denied, 
on  a  finding  bv  tbe  trial  Judge  tbat  there  had 
been  no  misunderatanding  as  to  the  plea  which 
was  to  be  entered,  and  the  defendant  bad  been 
allowed  at  his  own  request  a  week  to  prepare 
for  trial. 

2.  Same— Newlt  Discovbbed  Bvidkhob. 

A  new  trial,  on  ccmviction  of  murder,  for 
newly  discovered  evidence  merely  cumulative 
as  to  the  mental  and  physical  condition  of  the 
prisoner  before  tbe  homicide,  was  properly  re- 
fused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  t  2328:  vol.  20,  Cent 
Dig.  Homicide^  |  087.] 


Digitized  by 


Google 


370 


62  ATLANTIC  RBPORTBE. 


(Pa. 


Appeal  from  Ck»art  of  Oyer  and  Terminer, 
Pblladelphla  County. 

Louis  O.  Hlne  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

The  following  is  a  portion  of  the  opinion 
of  Audenrled,  J.,  in  the  court  below: 

"The  second  reason  advanced  for  a  n6w  tri- 
al is  the  allegation  that  the  assistant  to  the 
district  attorney  who  tried  the  case,  by  rep- 
resenting to  defendant's  counsel  his  willing- 
ness to  accept  a  plea  of  guilty  of  murder  of 
the  second  degree,  induced  him  to  go  to  trial 
without  having  made  proper  preparations. 
By  the  report  of  the  trial  judge  it  appears 
that  when  this  case  was  first  called  for  trial, 
defendant's  counsel  offered  at  side  bar  to 
enter  a  plea  of  guilty  of  murder  of  the 
second  degree;  that  to  the  acceptance  of  this 
plea  the  assistant  district  attorney  in  charge 
of  the  case  objected,  saying  that  be  had 
evidence  which  made  it  seem  to  him  that  the 
defendant  was  guilty  of  murder  of  the  first 
degree;  that  thereupon  defendant's  counsel 
stated  that  if  the  question  of  murder  of  the 
first  degree  was  to  be  tried  out,  be  was  not 
prepared  to  go  on  with  the  trial,  and,  being 
asked  by  the  trial  Judge  bow  long  a  time  be 
would  require  toe  bis  pr^aration,  replied, 
'One  week;'  that  tbereuiwn,  with  the  consent 
of  tbe  assistant  district  attorney,  the  trial 
of  the  cause  was  postponed  for  a  week;  that 
when  tbe  case  was  called  the  second  time  for 
trial,  defendant's  counsel  made  no  objection 
to  proceeding;  that  it  was  understood  by 
counsel  on  both  sides  that  the  case  was  to 
be  tried  on  tbe  day  when  the  trial  took  place, 
and  that  the  question  of  tbe  degree  of  the 
defendant's  guilt  would  be  left  to  tbe  jury. 
With  the  negotiations  In  relation  to  the 
change  of  plea  which  went  on  before  the  day 
when  the  case  was  first  called  for  trial,  we 
have  nothing  to  do,  nor  have  we  anything  to 
do  with  what  may  have  g;one  on  between  tbe 
assistant  to  the  district  attorney,  who  had 
charge  of  the  case,  and  defendant's  counsel 
after  the  arrangement  had  been  made  which 
is  reported  by  the  trial  judge.  That  arrange- 
ment contemplated  a  careful  trial  of  the  case 
and  was  assented  to  by  both  parties.  Coun- 
sel for  the  defendant  was  well  aware  that 
the  court,  in  view  of  what  bad  been  said  by 
the  assistant  district  attorney,  would  not 
receive  a  plea  of  guilty  of  murder  of  tbe 
second  degree,  and  intended  to  throw  tbe 
reeponsibility  of  deciding  the  question  ■  of 
fact  in  tbe  case  on  tbe  jury.  It  is  fair,  bow- 
ever,  to  observe  that  the  assertions  of  counsel 
for  tbe  defense  in  relation  to  the  arrange- 
ments alleged  by  him  to  have  been  made  be- 
tween him  and  tbe  assistant  district  at- 
torney  are  denied  by  the  latter. 

"At  the  argument  of  tbe  motion  for  a  new 
trial  tbe  only  point  advanced  with  serious- 
ness on  behalf  of  tbe  defendant  was  that 
the  possession  of  after-discovered  evidence 
throwing  light  upon  tbe  issue  tried  by  tbe 
jury,  which  he  could  not  have  obtained  at 


the  time  the  trial  took  place,  entitles  him  to 
have  tbe  case  tried  over  again,  so  that  this 
evidence  may  be  presented  to  the  jury.  The 
evidence  referred  to  is  tbe  testimony  of 
Victor  J.  Hamilton,  tbe  proprietor  of  a  saloon 
at  No.  1603  Lombard  street,  Philadelphia. 
By  his  affidavit,  which  has  been  presented  to 
us,  it  appears  that  Hamilton  saw  Hlne  be- 
tween 8  and  4  o'clock  in  the  afternoon  of 
August  3,  1903.  This  was  about  eight  hours 
before  the  shooting  took  place.  Hamilton 
swears  that  although  the  defendant's  con- 
dition  did  not  seem  so  much  that  of  one  who 
had  had  too  much  liquor,  it  appeared  to  be 
that  of  one  'who  was  getting  the  rams,  or 
was  under  tbe  influence  of  both  drugs  and 
liquors.'  In  our  view  of  the  matter,  this 
testimony  is  merely  cumulative.  It  relates 
to  the  mental  condition  of  the  accused  at  a 
point  of  time  appreciably  antecedent  to  tbe 
shooting  of  his  wife.  That  condition  was 
testified  to  by  Thomas  O'Toole  and  Elizabeth 
R.  Dougherty,  and  their  testimony  is  to  the 
same  practical  effect  as  Hamilton's.  Tbe 
trial  judge  properly  told  the  jury  that  tbe  Im- 
portant question  for  them  to  determine  re- 
lated to  tbe  condition  of  the  defendant's 
mind  at  the  moment  when  the  shooting  took 
place.  Upon  that  question  the  testimony  of 
Hamilton  bears  only  remotely.  A  man  may 
be  BO  benumbed  mentally  by  drink  in  the 
afternoon  as  to  talk  vaguely  and  tncoherent- 
ly,  but  be  quite  himself  again  within  eight 
hours. 

"We  are  of  tbe  opinion  that  tbe  defendant 
was  fairly  tried,  and  that  tbe  verdict  of  the 
jury  is  supported  by  the  evidence  in  the  case; 
and  we  accordingly  refuse  to  grant  the  mo- 
tion tot  a  new  trial." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Thomas  Raeburn  White  and  Walter  Thom- 
as, for  appellant  John  C.  Bell,  Dlst  Atty., 
and  Joseph  H.  Taulane,  Asst  Dlst  Atty., 
for  the  Commonwealth. 

PER  CURIAM.  Tbe  single  assignment  of 
error  is  that  tbe  court  below  abused  its  dis- 
cretion in  refusing  a  new  trial.  There  is 
nothing  in  the  case  that  justifies  sucb  a 
charge  or  that  even  requires  discussion. 

Tbe  judgment  Is  affirmed,  and  the  record 
remitted  that  the  sentence  may  be  executed 
in  accordance  with  law. 

Rule  for  new  trial  under  Act  April  22, 
1903  (P.  L.  245),  refused. 


In  re  M.\CB'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.  'Oct  30, 
1905.) 

AppEAt— Review— Auditor's  Firdings. 

Where  the  questions  of  fact  as  to  the  cor- 
rectness of  the  trustee's  accounts  in  the  matter 
of  the  settlement  of  an  estate  of  a  decedent  were 
considered  by  the  auditor,  and  his  findings  were 
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approved  by  the  oonrt,  the  decree  will  be  af- 
firmed. 

(Eld.  Note. — ^For  cases  In  point,  see  vol.  8. 
Cent  Dig.  Appeal  and  Error,  ({  4015-401&] 

Appeal  from  Orphans'  Court,  Westmore- 
land County. 

In  the  matter  of  the  estate  of  Laura  O. 
Mace.  From  a  decree  dismissing  excep- 
tions to  auditor's  report,  the  Safe  Deposit 
&  Trust  Company  and  others  appeal.  Af- 
firmed. 

The  following  Is  the  opinion  of  Steel,  P. 
J.,  In  the  court  below: 

"A  careful  examination  of  the  testimony, 
exceptions,  papers,  and  report  in  the  case 
convinces  us  that  all  the  interest  that  could 
fairly  have  accrued  on  the  money  and  secu- 
rities in  the  hands  of  the  accountant  has  been 
charged  agfalnst  him,  and  that  the  propel 
amount  of  premium  on  the  bonds  sold  has 
been  accounted  for.  There  Is  no  proof  that 
he  improperly  received  anything  for  trans- 
ferring the  $10,000  of  4  per  cent  government 
bonds  for  the  longer  term  5  per  cent  school 
bonds.  And  there  can  be  no  doubt  but  that 
the  trade  was  of  advantage  to  the  estate, 
both  In  the  amount  of  interest  to  I>e  received 
and  the  ultimate  value  of  the  bond.  The 
contestants  had  their  day  In  court,  and,  as 
the  time  for  the  review  of  the  original  ac- 
count had  expired,  they  were  not  entitled  to 
have  that  decree  opened.  And  now,  to  wit. 
May  6,  1906,  the  exceptions  are  dismissed, 
and  the  auditor's  report  Is  confirmed  absolute- 

ly.- 

Argned  before  MITCHELL,  O.  3.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

John  B.  Kunkle  and  Edward  B.  Rqbblns, 
for  appellants.  James  8.  Moorbead  and 
John  B.  Head,  for  appellee. 

PER  CURIAM.  The  questions  of  fact  as 
to  the  correctness  of  the  trustee's  accounts, 
and  the  claims  to  surcharge  him,  were  care- 
fully considered  in  detail  by  the  auditor, 
and  his  findings  have  been  approved  by  the 
court  We  have  not  been  shown  any  valid 
ground  for  differing  from  the  conclusions, 
and  there  is  nothing  else  in  the  case.  The 
decree  is  afilrmed  on  the  opinion  of  the  court 
below. 

Decree  afilrmed.  at  the  costs  of  the  ap- 
pellant 


STARE  T.  BYERS. 

(Sapreme  Court  of  Pennsylvania.    Oct  30, 
1005.) 

1.  Wrtus — CowsTBUcnoN — Charge  on  Lawd, 
Testator  gave  all  his  estate  to  his  wife  for 
life,  with  romainder  to  his  executor,  and  charged 
the  remainder  with  certain  legacies,  and  direct- 
ed a  monument  to  be  erected  on  his  grave,  not 
to  exceed  a  snm  stated.  Held,  that  the  cost  of 
the  moonment  was  not  a  charge  on  the  land. 

[Ed.  Note. — For  cases  in  point  see  toL  48, 
Cent  Dig.  Wills,  !!  2114-21ia] 


2.  LiTB  Estates  —  Incuubbancxs  —  Fobxcio- 

8T7KB. 

Testator  devised  certain  mortgaged  real  es- 
tate to  his  widow  for  life.  The  widow  before 
testator's  death  had  acquired  by  assignment 
a  part  of  the  mortgage,  bat  neglected  durmg  her 
life  tenan^  to  pay  the  interest  on  the  other 
portion.  Held,  on  foreclosure,  that  such  inter- 
est could  be  deducted  from  her  share  of  a  fund 
created  by  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Life  Estates,  {  86.] 

Appeal  from  Court  of  Common  Pleas,  West- 
moreland County. 

Action  by  Mrs.  C.  H.  Stark,  assignee  of 
W.  R.  Bamhart  and  others,  against  W.  S. 
Byers.  From  an  order  dismissing  exceptions 
to  auditor's  report  the  executor  of  Mrs. 
C.  H.  Stark  appeals.    Affirmed. 

From  the  record  It  appeared  that  the  fund 
for  distribution  before  the  auditor  was  raised 
in  foreclosure  proceedings  under  a  mortgage 
created  by  Caleb  H.  Stark  in  his  lifetime. 
The  mortgage  originally  amounted  to  $20,000, 
and  $4,000  of  this  had  been  assigned  by  Bam- 
hart to  Mrs.  C.  H.  Stark  in  her  husband's 
lifetime.  Stark  by  his  will  gave  his  wife  a 
life  Interest  in  his  real  and  personal  property. 
Other  facts  appear  by  the  auditor's  report 
which  was  In  part  as  follows: 

"In  the  verdict  fixing  the  amount  due  Mrs. 
O.  H.  Stark,  the  court  refused  to  allow  any 
Interest  to  her,  except  up  to  the  time  her 
life  estate  began,  and  It  further  decided  that 
she  was  liable  for  the  payment  of  the  interest 
accumulated  on  this  mortgage  during  her 
life  tenancy.  That  portion  of  the  opinion 
of  his  honor  Judge  McConnell,  which  bears 
on  this  question,  and  was  filed  at  that  time. 
Is  as  follows:  'There  is  no  dispute  between 
the  parties  about  the  fact  that  Mrs.  Oi  H. 
Stark,  through  these  assignments,  became 
possessed  of  the  right  to  $4,000  of  the  mort- 
gage debt,  and  is  yet  the  owner  of  it  The 
verdict  ascertains  that  she  is  the  widow  of 
O.  H.  Stark,  deceased,  and  through  his  wlU 
is  possessed  of  a  life  estate  in  the  mort- 
gaged premises.  It  also  ascertains  that  this 
life  estate  vested  in  her  by  the-  death  of  her 
husband  on  January  1, 1890.  There  is  but  one 
question  of  law  involved  in  this  special 
state  of  facts,  and  that  Is,  whether  Mrs. 
C.  H.  Stark  can  collect  interest  on  her  share 
of  the  mortgage  since  the  time  she  became 
tenant  for  life  of  the  mortgaged  premises 
through  her  husband's  will.  It  is  the  duty 
of  a  life  tenant  to  pay  the  interest  falling 
due  on  incumbrances;  interest  on  a  mortgage 
is  payable  by  the  life  tenant  whether  the 
mortgage  was  created  by  the  testator  who 
devised  the  life  estate  or  by  a  former  owner. 
Dorr's  Estote,  13  Phlla.  224;  Pennock  v.  Im- 
brie,  3  Phlla.  140;  Gross'  Estate,  18  Phila. 
154;  Fidelity  Ins.,  etc.,  Co.  v.  Diets,  132  Pa. 
36,  18  Atl.  1090;  Stoops'  Estate,  31  Pittsb. 
Leg.  J.  (O.  &)  34;  Lang's  Estate,  31  Pittsb. 
Leg.  J.  (O.  S.)  173;  School's  Estate,  1  Pittsb. 
R.  358;  McDonald  v.  Heylin,  4  Phila.  73;  Jew- 
ell's Estate,  1  Wkly.  Notes  Cas.  404;  Schurr's 
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Kstate,  13  Pblla.  353.  Mrs.  Stark  was  there- 
fore liable  for  the  payment  of  the  Interest 
that  has  accnmnlated  on  this  mortgage  dar- 
ing her  life  tenancy  of  the  mortgaged  prem- 
ises. The  original  mortgagee  and  bis  as- 
signees, other  than  Mrs.  Stark,  are  ndt  com- 
pelled to  regard  the  existence  of  this  duty 
which  had  its  Inception  since  the  making  of 
the  mortgage,  but  may  enforce  the  mortgage 
against  the  entire  tittle  as  It  existed  in  the 
mortgagor  when  the  mortgage  was  given. 
A  widow,  tenant  for  life,  is  bonnd  to  keep 
down  incumbrances,  pay  taxes,  water  rent 
and  repairs  in  exoneration  of  those  entitled 
In  remainder.  Schurr'a  Estate,  13  Phila.  353. 
When  a  life  tenant  neglects  to  pay  the  taxes 
and  the  remainderman  pays  the  taxes,  the 
latter  may  recover  the  amount  of  such  pay- 
ments from  the  estate  of  the  deceased  life 
tenant.  Shue's  Estate,  6  York  Leg.  Rec.  25. 
There  is  no  apparent  reason  why  this  would 
not  be  true  of  Interest  which  it  was  the  duty 
of  the  life  tenant  to  pay.  The  law  does  not 
favor  such  circuity  of  action.' 

"The  question  arises  whether,  if  Mrs.  Stark, 
the  life  tenant,  neglected  to  pay  the  Interest 
due  during  her  life  estate  on  that  part  of 
the  mortgage  assigned  to  Mrs.  Mary  M.  Barn- 
hart  to  wit,  the  sum  of  $1,277.20,  and  the 
Interest  on  that  part  of  the  mortgage  as- 
signed to  W.  R.  Barnhart  to  wit,  the  sum 
of  $3,057.89,  for  the  same  period,  under  the 
law  and  the  direction  of  the  court  at  the 
time  of  the  rendition  of  the  verdict  afore- 
said the  auditor  can  deduct  this  amount  of 
interest  from  the  sum  coming  to  the  estate 
of  Mrs.  O.  H.  Stark  out  of  this  fund.  The 
estate  of  Mrs.  C.  H.  Stark  is  liable  to  the 
remainderman  for  these  amounts  of  interest, 
and  they  could  be  collected  by  him  out  of  her 
estate.  If  they  had  been  collected  from  him. 
It  is  from  the  estate  of  Mrs.  C.  H.  Stark  as 
represented  in  this  distribution  that  the  au- 
ditor proposes  to  deduct  these  amounts  of 
'interest  It  is  simply  having  her  estate  do 
that  which  the  law>  compels  her  to  do.  If 
her  executor  had  paid  it  be  would  be  &^ 
titled  to  repayment  from  the  funds  of  the 
estate  afterwards  coming  into  his  hands. 
Gross'  Estate,  18  Phila.  154;  McKerrahan 
T.  Crawford,  59  Pa.  390." 
^  Argued    before   MITCHELL,    C.    J.,    and 

FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

H.  Clay  Belstel  and  James  E.  Keenan,  for 
appellant.  James  S.  Moorhead  and  C.  B. 
Heller,  for  appellee  Jacob  Byers.  Paul  H. 
Galther  and  Cyrus  E  Woods,  for  appellee 
William  S.  Byers. 

PER  CURIAM.  Two  questions  are  raised 
by  the  amended  assignments  of  error.  As  to 
the  first,  the  auditor  reported: 

"As  to  the  claim  for  $1,500  for  the  erection 
of  monuments  at  the  graves  of  C.  H.  Stark 
and  liis  wife.    The  claim  is  made  that  It  was 


the  intention  of  the  testator,  Q.  H.  Stark,  to 
give  to  W.  S.  Byers  only  what  was  left  after 
paying  all  legacies  and  performing  all  duties 
In  the  will.  The  testator  is  very  careful  to 
designate  the  legacies  that  are  charged  on 
the  land.  He  uses  the  following  language: 
'I  give,  devise  and  bequeath  unto  my  be- 
loved wife,  Ann  Lavlna  Stark,  all  my  estate, 
real,  personal  and  mixed,  of  what  nature  or 
kind  soever  and  wheresoever  the  same  may 
be  at  the  time  of  my  decease  for  and  during 
the  term  of  her  natural  life,  and  at  her 
death  I  give,  devise  and  bequeath  all  of  my 
estate  as  aforesaid,  unto  my  friend  William 
8.  Byers,  attorney  at  law,  of  Greensburg,  Pa., 
to  him,  his  heirs  and  assigns  forever,  subject, 
however,  to  and  charged  with  the  payment 
of  the  following  legacies  and  bequests.' 
There  can  be  no  doubt  that  <he  legacies 
which  follow  are  charges  on  the  land.  But 
the  direction  as  to  the  above  claim  of  $1,500 
is  not  In  this  list  Before  making  the  ex- 
plicit charges  on  the  land,  the  testator  uses 
the  following  language  as  to  this  claim: 
'I  direct  that  my  executor  hereinafter  named 
shall  erect  or  cause  to  be  erected  at  my  grave 
and  at  that  of  my  wife  when  she  shall  depart 
this  life,  suitable  monuments,  the  costs  of 
which  shall  not  exceed  the  sum  of  $1,500. 
He,  my  said  executor,  shall  use  his  discretion 
and  best  judgment  in  regard  to  the  erection 
of  the  monuments  for  myself  and  wife, 
*  *  *  he  having  an  Intimate  knowledge 
of  my  wishes  and  desires  in  regard  thereto. 
I  further  direct  that  in  the  settlement  of  his 
accounts  he  shall  have  credit  for  all  moneys 
expended  by  him  in  the  carrying  out  of  my 
wishes  and  desires.' 

"There  is  no  specific  amount  mentioned. 
The  will  seems  to  fix  only  an  amount  which 
is  to  be  determined  by  the  executor,  not  to 
exceed  $1,500.  How  much  could  be  impound- 
ed for  this  purpose?  One  hundred  dollars? 
Five  hundred  dollars?  One  thousand  dol- 
lars? Or  fifteen  hundred  dollars?  In  the 
brief  submitted  by  the  learned  counsel  for 
this  claim  the  law  does  not  exactly  fit  the 
facts  of  the  present  case  before  us.  The 
words  used  after  certain  directions  are  "rest, 
residue  and  remainder,"  clearly  showing  that 
what  was  left  was  given  under  the  will.  In 
this  case  the  testator,  C.  H.  Stark,  gives  to 
his  wife  all  his  estate,  real,  personal  and 
mixed,  and  at  her  death  to  W.  S.  Byers  all 
his  estate  as  aforesaid,  charged  with  certain 
specific  l^ades.  The  auditor  Is  of  the  opin- 
ion that  this  claim  is  not  a  charge  on  the 
land  and  should  not  be  allowed  out  of  the 
fund  here  for  distribution." 

On  the  other  question  the  auditor  quoted 
the  opinion  of  the  learned  judge  below  filea 
at  an  earlier  stage  of  the  case. 

On  that  opinion  and  the  portion  of  the 
auditor's  report  quoted  the  decree  la  afflnued. 
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BEGGS    ▼.    JAMES    HANLEY    BREWING 
CO. 

(Supreme  Court  of  Rhode -IsIancL    Not.  22, 

1905.) 

1.  CoimtACTs — Otfeb  Ain>  Acceptahox. 

Where  plaintiffs  by  letter  offered  to  install 
certain  grates  and  blowers  nnder  defendant's 
tioilera.  and  defendant  wired  acceptance,  there 
was  an  express  contract,  axclnding  any  con- 
tract by  implication. 

[Ed.  Note.— For  cases  in  point,  see  toL  11, 
Cent  Dig.  Contracts,  t{  119,120.] 

2.  SAI.BB — WABBAITTIE8. 

Where  plaintiffs  by  letter  offered  to  install 
certain  grates  and  blowers  under  defendant's 
boilera,  saying  that  prompt  acceptance  would 
be  necessary  so  that  the  apparatus  could  be  in- 
stalled the  next  Sunday,  and  that  part  of  the 
work  might  have  to  go  over  till  the  next  Sunday, 
but  that  there  would  be  no  delay  in  the  operation 
of  the  plant,  there  was  no  warranty  that  after 
the  apparatus  was  installed  it  would  so  operate 
that  there  would  never  be  any  delay  in  the  op- 
eration of  the  plant  because  of  it. 
8.  Sahk. 

Where  a  letter  in  which  plaintiff  offered  to 
install  certain  grates  and  blowers  under  defend- 
ant's boilers  stated  that  the  apparatus  was 
"adapted  to  the  burning  of  fine  anthracite  fuel, 
there  was  no  warranty  that  the  apparatus 
would,  irith  the  use  of  such  fuel,  produce  as 
much  steam  as  the  boilers  previously  produced, 
or  enoogb  steam  to  run  defendant's  plant ;  and 
hence  in  an  action  for  the  price  of  the  ap- 
pcu-atua,  evidence  that  plaintiff  knew  that  de- 
fendant desired  the  apparatus  to  produce  as 
much  steam  as  was  produced  before  was  not  ad- 
missible. 

4.  SAJO) — lUPLIXD  WAXBANTUEB. 

Where  a  known,  described,  and  defined 
article  is  ordered  of  a  mannfactorer,  although 
it  is  stated  to  be  required  by  the  purchaser  for 
a  particular  purpose,  still  if  the  Imown,  de- 
fined, and  described  thing  be  actually  supplied, 
thet«  is  no  implied  warranty  that  it  shall  an- 
swer the  particular  purpose  intended  by  the  pur- 
chaser. 

[Bid.  Not& — ^For  cases  in  point,  see  vol.  4S, 
Cent.  Dig:  Sales,  (  778.] 
6.  Samb— AcTiOM  roB  Pbicb— Truth  of  Rkp- 

BESERT  AXIOMS — EVIDEKCK. 

In  an  action  for  the  price  of  certain  grates 
and  blowers  installed  by  plaintiff  under  defend- 
ant's iMilers.  evidence  held  to  show  that  the  ap- 
paratus was  "adapted  to  the  burning  of  fine 
anthracite  fuel,"  as  represented. 

Action  by  James  Beggs  against  tbe  James 
Hanley  Brewing  Company.  On  plaintiff's 
petition  for  a  new  trial  after  judgment  for 
defendant    Petition  granted. 

A^ned  before  DOUGLAS,  a  J.,  and  BLOD- 
GETT,  JOHNSON,  and  PARKHUB8T,  JJ. 

Cooke  &  Angell,  for  plaintiff.  Gorman, 
Egan  &  Gorman,  for  defendant 

JOHNSON,  J.    Tbe  plaintiff  delivered  and 
Installed  In  the  defendant's  brewery  certain 
grates  and  blowers  on  tbe  contract  made  by 
the  following  proposition  and  acceptance: 
"New  York,  May  25,  1908. 

"James  Hanley  Brewing  Co.,  33  Jackson 
St,  Providence,  R.  I. — Gentlemen:  We  have 
receired  communication  from  Mr.  D.  N.  Roth- 
ermel  stating  that  you  desire  a  proposition 
for  tbe  installaticm  of  the  McClave  apparatos 


nnder  your  three  boilers.  We  have  also  re- 
ceived communication  from  our  Mr.  Reyhner 
giving  UB  definite  furnace  measurements,  and 
we  herewith  submit  yon  proposition  for  the 
above  installation.  We  will  furnish  and 
place 'in  position  ready  for  nse,  exclusive  of 
mason  work,  the  McGlave  apparatus,  con- 
sisting of  tbe  McClave  Improved  twin-lever 
grate  and  tbe  McClave  Argand  blower,  un- 
der each  of  your  boilers,  for  tbe  sum  of 
1700.75 — seven  hundred  sixty-six  &  75/100 
dollars  net  The  McClave  system  is  adapted 
for  the  burning  of  fine  anthracite  fuel;  work- 
manship and  material  first  class  in  every 
particular.  Shoold  you  wire  us  tbe  accept- 
ance of  the  above  proposition,  we  will  have 
tbe  apparatus  shipped  tbe  latter  part  of  this 
week,  so  that  same  can  be  installed  on  Sun- 
day. We  must,  however,  have  your  prompt 
accep'tance  in  order  to  do  this,  and  It  might 
be  possible  that  part  of  the  work  would  have 
to  go  over  nntll  tbe  following  Sunday;  but 
there  will  be  no  delay  in  tbe  operation  of 
your  plant  Hoping  to  receive  your  confir- 
mation, which  shall  have  our  prompt  atten- 
tion, we  are.  Tours  very  truly,  James  Beggs 
&  Co.    [Signed]    per  Ellis." 

"Providence,  R.  I.,  May  26,  1903. 
"To  James  Beggs  and  Co:,  9  Dey  St,  New 
York:  Will  accept  your  proposition  for  tbe 
Mcdave  apparatus  for  our  boilers  according 
to  yonr  letter  of  the  twenty-fifth.  Ship  at 
once.    Tbe  James  Hanley  Brewing  Co." 

Tbe  apparatus  was  put  in  on  May  81, 
Jnne  7,  and  June  14,  1903,  said  dates  falling 
on  Sunday,  and  one  set  being  installed  on 
each  date.  Each  set  was  used  from  tbe  time 
it  was  installed,  and  several  trials  were  made 
with  fine  anthracite  coal,  in  mixtures  of 
various  proportions  with  soft  coal.  Tbe  ap- 
paratus remained  under  the  boilers  until 
about  October  20,  1903,  when  it  was  taken 
out  by  the  defendant  on  the  ground  that  tbe 
contract  had  not  been  fulfilled  by  tbe  plain- 
tiff, because  with  tbe  grates  and  burners  in 
use,  and  burning  fine  anthracite  coal,  tbe 
boilers  did  not  produce  enough  steam  for  the 
successful  operation  of  the  brewery.  Suit 
was  brought,  and,  jury  trial  being  waived, 
tbe  case  was  tried  before  a  single  Justice  in 
the  Appellate  Division  of  the  Supreme  Court 
and  a  decision  was  rendered  for  tbe  de- 
fendant 

The  plaintiff  petitioned  for  a  new  trial  on 
tbe  grounds:  (1)  That  tbe  decision  was 
against  the  law  and  the  eridence  and  the 
weight  thereof;  (2)  that  tbe  presiding  justice 
erred  in  the  admission  of  certain  testimony; 
and  (3)  that  he  erred  in  certain  rulings  and 
decisions  upon  the  construction  of  tbe  con- 
tract. Tbe  presiding  justice  ruled  at  tbe 
trial,  and  embodied  the  same  ruling  in  his 
decision,  that  the  proposition  and  acceptance 
constitute  an  express  contract,  and  that  the 
contract  thus  being  express,  no  contract  is 
raised  by  Implication.  Tbis  ruling  was  cor- 
rect 
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1.  He  then  proceeds,  however,  to  say:  "The 
proposition  Is  to  furnish  and  place  In  posi- 
tion ready  for  use  under  each  of  the  three 
boilers  of  a  brewing  plant  In  active  opera- 
tion, without  delay  in  the  operation  of  the 
plant,  the  HcClave  apparatus,  consisting  of 
the  McGlave  twln-Iever  grate  and  the 
McClave  Argand  blower,  adapted  for  the 
burning  of  fine  anthracite  fuel,  for  a  cer- 
tain sum  of  money.  This  fairly  may  be  said 
to  mean  that  the  new  grates  and  blowers 
were  to  displace  grates  already  burning 
fuel  under  said  boilers  in  the  operation  of 
the  plant,  and  that  they  were  to  continue 
such  operation  by  the  burning  of  flne  anthra- 
cite fuel  for  wlilcb  they  are  adapted;  and 
furthermore,  thet  there  will  be  no  delay  in 
the  operation  of  the  plant.  This  assumes 
that  when  the  McClave  system  is  introduced, 
installed,  and  burning  fine  anthracite  fuel 
under  the  boilers,  there  will  be  no  delay  in 
the  operation  of  the  plant,  by  the  proper 
use  of  such  apparatus  and  fuel.  If  it  does 
not  mean  ttut,  it  simply  means  that  they 
will  not  delay  the  operation  of  the  plant 
while  they  are  taking  out  the  old  system 
and  installing  the  new  one;  but  what  ad- 
vantage would  that  be  If  the  new  system 
Itself  proved  to  be  a  perpetual  hindrance  to 
the  successful  operation  of  the  plant?"  We 
tblnlc  this  construction  is  erroneous.  The 
portion  of  the  plaintiff's  proposition  to  which 
the  above  language  of  the  decision  applies 
is  as  follows:  "Should  you  wire  us  the  ac- 
ceptance of  the  above  proposition,  we  will 
have  the  apparatus  shipped  the  latter  part 
of  this  we^,  so  that  same  can  be  installed 
on  Sunday.  We  must,  however,  have  yoiu: 
prompt  acceptance  in  order  to  do  this,  and 
It  might  be  possible  that  part  of  the  work 
would  have  to  go  over  until  the  following 
Sunday,  but  there  will  be  no  delay  in  the 
operation  of  your  plant"  This  clearly  ap- 
plies to  the  work  of  installing  the  apparatus, 
which  It  is  proposed  shall  be  done  on  Sunday, 
in  order  that  the  operation  of  the  plant  may 
not  be  delayed  thereby.  To  construe  this 
language  as  applying  to  the  operation  of  the 
plant  after  the  completion  of  the  work  of 
installing  the  McClave  apparatus  is,  in  our 
opinion,  to  give  to  the  words  in  question 
a  meaning  which  the  context  forbids.  The 
presiding  justice  in  his  decision  construed 
the  statement  in  the  proposition  that  "the 
McClave  system  is  adapted  fbr  the  burn- 
ing of  fine  anthracite  fuel"  as  follows:  "I 
am  of  the  opinion  that  the  words  'adapted 
for  the  burning  of  flne  anthracite  fuel'  in 
the  contract  is  a  warranty  that  the  McClave 
system  Is  suitable  and  fit  to  successfully 
bum  such  fuel  under  such  boilers;  that  is. 
that  it  is  capable  of  doing  the  work  for 
which  and  in  the  place  where  it  was  in- 
stalled." He  made  the  same  ruling  at  the 
trial.  At  the  first  glance  this  construction 
does  not  seem  to  give  any  added  meaning 
to  the  words  in  question,  as  It  may  be  said 
that,  if  the  apparatus  was  adapted  for  the 


burning  of  fine  anthracite  fuel,  it  would  be 
so  adapted  wherever  it  might  be  placed.  In 
one  sense  this  is  true,  as  the  apparatus 
could  not  lose  its  adaptability  for  the  burn- 
ing of  the  fuel  named  simply  from  the  fact 
of  being  moved.  It  might,  however,  be 
placed  In  such  a  iposition  and  subjected  to 
such  conditions  as  to  reduce  or  destroy  Its 
power  of  operation.  It  certainly  might  be 
placed  under  boilers  where,  although  it  did 
operate  so  as  to  successfully  bum  flne  anthra- 
cite coal,  the  boilers  might  not  produce  a 
given  amount  of  steam,  to  say  nothing  of 
producing  the  amount  required  for  the  suc- 
cesful  operation  of  a  brewery.  If  the  decision 
in  this  regard  does  not  so  construe  the  words 
in  question  as  to  make  the  apparatus  practi- 
cally responsible  for  failure  on  the  part  of  the 
boilers  under  which  it  was  installed  to  pro- 
duce the  amount  of  steam  required  by  the 
i  brewery,  then  it  does  not  mean  anything. 
Under  this  ruling,  however,  the  presiding 
justice  admitted  evidence  tending  to  prove 
that  the  contract  between  the  parties  was 
that,  with  the  McClave  apparatus  installed 
under  the  boilers  in  the  defendant's  brewery, 
and  burning  fine  anthracite  fuel,  such  boilers 
would  produce  the  amount  of  steam  required 
for  the  successful  operation  of  the  brewery. 
James  Hanley,  a  witness  for  the  defendant, 
referring  to  an  interview  with  George  Ellis, 
general  manager  of  plaintiff,  testified:  "Q. 
25.  I  win  ask  you  if,  as  a  matter  of  fact, 
Mr.  Hanley,  yon  didn't  communicate  to  him 
a  knowledge  of  the  horse  power  of  your 
then  boilers;  did  you  not  communicate  that 
fact?  A.  I  did.  Q.  26.  Did  you  not  also 
Inform  him  that  the  demands  of  your  busi- 
ness at  the  brewery  demanded  all  of  the 
steam  that  you  were  then  producing?  A. 
I  did.  Q.  27.  Did  you  make  any  statement 
to  him  that  you  were  unwilling  to  change 
the  grates  that  you  were  then  using  unless 
you  were  assured  that  the  same  results  by 
the  grate  and  blowers  he  proposed  to  sell 
you  would  produce  a  similar  result?  A. 
I  did."  He  jrther  testified:  "Q.  58.  Was 
there  any  reason  for  you  not  to  continue  the 
McClave  system  except  for  Its  Incapacity  to 
continue  the  results  you  anticipated?  A. 
No,  sir."  The  prospectus  of  the  plaintiff 
was  also   admitted   in   evidence 

2.  The  admission  of  this  line  of  testimony  il- 
lustrates the  construction  given  to  the  words 
in  question  by  the  presiding  justice  more 
clearly  than  the  language  of  the  decision. 
The  admission  of  this  testimony  appears  to 
rest  upon  the  rule  that,  where  a  manufacturer 
or  dealer  contracts  to  supply  an  article  which 
he  manufactures  or  produces,  or  In  which  be 
deals,  so  that  the  buyer  necessarily  trusts 
to  the  Judgment  or  skill  of  the  manufacturer 
or  dealer,  there  is  in  that  case  an  implied 
warranty  that  it  shall  be  reasonably  fit  for 
the  purpose  to  which  It  is  to  be  applied.  The 
apparatus  contracted  for  in  this  case,  how- 
ever, was  shown  by  the  evidence,  without 
contradiction,  to  be  well  known  and  in  use  in 
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other  places.  It  was  defined  and  described 
In  tbe  contract,  and  It  Is  the  rule  that  where 
a  known,  described,  and  defined  article  Is 
ordered  of  a  manofactnrer,  although  It  is 
stated  to  be  required  by  tbe  purchaser  for 
a  particular  purpose,  still  If  the  known,  de- 
fined, and  described  thing  be  actually  sup- 
plied, there  Is  no  Implied  warranty  that  It 
shall  answer  the  particular  purpose  intend- 
ed by  the  purchaser.  BenJ.  on  Sales,  {  657; 
1  Parsons  on  Contracts,  589;  Chanter  t. 
Hopkins,  4  M.  &  W.  899;  Seltz  v.  Brewer's 
Refrigerating  Machine  Co.,  141  U.  S.  510, 
12  Sup.  Ct  46,  85  L.  Ed.  837;  Grand 
Arenne  Hotel  Co.  t.  Wharton,  79  Fed.  43, 
24  O.  0.  A.  441.  In  Parsons  on  Contracts, 
supra,  the  rule  is  stated  as  follows:  "If  a 
thing  be  ordered  of  the  manufacturer  for  a 
special  purpose,  and  it  be  supplied  and  sold 
for  that  purpose,  there  is  an  implied  war- 
ranty that  it  is  fit  for  that  purpose.  Tliis 
principle  has  been  carried  very  far.  It  must, 
however,  be  limited  to  cases  where  a  thing  la 
ordered  for  a  special  purpose,  and  not  ap- 
plied to  those  where  a  special  thing  Is  order- 
ed, although  this  be  intended  for  a  special 
purpose.  For  if  the  thing  Is  Itself  specifically 
selected  and  ordered,  then  the  purchaser 
takes  upon  himself  the  risk  of  Its  effecting 
its  porpose.  Nor  can  be  rely  upon  state- 
ments and  assertions  made  by  the  maker  In 
circulars  and  advertisements  concerning  the 
article  as  a  warranty  that  It  will  do  what 
is  stated."  In  Chanter  t.  Hopkins,  supra, 
which  is  a  leading  case  on  the  subject,  tbe 
defendant  wrote  to  the  plaintiff,  the  patentee 
of  an  invention  known  as  "Chanter's  smoke- 
consuming  furnace,"  the  following  order: 
"Send  me  your  patent  hopper  and  apparatus, 
to  fit  up  my  brewing  copper  with  your  smoke- 
consuming  furnace.  Patent  right  £16  158., 
ironwork  not  to  exceed  £6  5s.;  engineer's 
time  fixing  78.  6d.  per  day."  The  plaintiff 
accordingly  put  op  on  the  defendant's  prem- 
ises one  of  bis  patent  furnaces,  but  it  was 
found  not  to  be  of  any  use  for  the  purposes 
of  the  brewery,  and  was  returned  to  the  plain- 
tiff. It  was  held  (no  fraud  being  Imputed  to 
tbe  plaintiff)  that  there  was  not  an  Implied 
warranty  on  his  part  that  the  furnace  sup- 
plied should  be  fit  for  tbe  purposes  of  the 
brewery,  but  that,  tbe  defendant  having  de- 
fined by  the  order  tbe  particular  machine  to 
be  supplied,  the  plaintiff  performed  his  part 
of  the  contract  by  supplying  that  machine. 

Tbe  construction  given  to  the  words 
"adapted  for  tbe  burning  of  fine  anthracite 
fuel"  was  erroneous,  and  it  follows  tliat  the 
line  of  testimony  admitted  under  that  con- 
struction was  erroneously  admitted.  The 
plaintiff  took  numerous  exceptions  to  the 
admission  of  this  testimony,  but,  as  they 
were  only  pressed  generally.  It  is  not  neces- 
sary to  consider  them  In  detail.  It  is  not 
disputed  that  the  apparatus  was  tbe  identical 
thing  ordered,  and  was  first-class  ta  work- 
manship and  material. 

There  remalna  for  consideration  tbe  ques- 


tion of  fact:  Was  the  McCIare  apparatus 
adapted  for  the  burning  of  fine  anthracite 
fuel,  as  stated  in  the  contract?  The  evidence 
showed  that  the  HcClave  apparatus  had  been 
on  the  market  for  several  years  prior  to  the 
making  of  this  contract,  and  that  it  was 
In  use  in  several  plants  in  Providence,  one 
in  Philllpsdale,  and  one  in  Worcester,  Mass. ; 
that  there  were  six  sets  at  the  Nicholson  File 
Company,  on  which  fine  anthracite  coal  was 
burned  exclusively  for  three  or  four  weeks, 
and  afterwards  mixtures  of  said  coal  with 
soft  coal  were  used,  because  such  mixtures 
were  found  to  l>e  more  economical,  and  pro- 
duced more  steam;  that  there  were  eight 
sets  at  tbe  Glenlyon  Dye  Works,  on  which 
No.  8  buckwheat  coal  was  used,  and  that  the 
apparatus  was  satisfactory. 

Alexander  Ogg,  a  machinist  there,  testi- 
fied: "Q.  12.  Has  the  work  been  satisfac- 
tory that  you  obtain  in  the  use  of  those 
grates  and  blowers,  tbe  time  wben  you  refer 
to  when  yon  were  using  this  fine  anthracite 
coal?  A.  It  is  satisfactory  to  us.  When 
we  started  in  with  one,  then  went  to  three, 
then  to  five,  and  then  to  eight  That  suited 
OS."  It  appeared  In  evidence  that  at  these 
works  tbe  Argand  blower  was  removed  about 
eight  months  after  It  was  put  In,  and  a 
system  of  exhausting  from  the  dyehouse  sub- 
stituted for  it  Mr.  Ogg  testifies  in  regard  to 
the  change:  "X.  Q.  20.  Why  did  you  sub- 
stitute this  system  you  speak  of  for  the 
McGlave  Argand  blower?  A.  There  was  a 
double  object  These  fans  had  to  blow  to 
exhaust  the  steam,  and  tbe  only  place  to 
put  it  was  under  the  boiler,  and  we  didn't 
want  to  use  the  live  steam  for  that  purpose." 
It  was  shown  that  the  apparatus  was  started 
at  the  pumping  station  at  the  Hope  reservoir 
in  Providence  June  22,  1903,  and  was  tried 
first  with  No.  3  buckwheat  then  with  Nos. 
2  and  3  and  a  little  pea  coal,  and  finally  used 
with  No.  2  buckwheat  exclusively.  Witnesses 
l>oth  for  the  plaintiff  and  defendant  testi- 
fied that  fine  anthracite  coal  mixed  in  vari- 
ous proportions  with  soft  coal  was  used  with 
the  apparatus  in  defendant's  brewery,  and 
that  fair  steam  was  maintained  in  the  morn- 
ing In  each  case,  but  that  it  receded  in  the 
afternoon.  The  load  at  the  brewery  was 
shown  to  be  very  uneven.  The  evidence  for 
the  defendant  showed  that  there  was  a  par- 
ticularly heavy  draft  on  tbe  steam  wben  tbe 
brewer  was  boiling  his  beer. 

Warren  B.  Lewis,  an  expert  witness  for 
tbe  defendant  testified  that  be  had  made 
tests  of  the  McClave  apparatus  in  the  Man- 
ufacturers' Building  in  Providence.  On  the 
question  of  tbe  adaptability  of  the  appara- 
tus, he  testified:  "Q.  21.  I  will  ask  you 
whether  the  McCIave  system  as  installed  and 
operated  In  tbe  Manufacturers'  Building  is 
adapted  to  burn  fine  anthracite  coal?  A. 
Any  grate  will  burn  coal;  any  grate  might 
bum  fine  anthracite  coal.  I  should  say  that 
question  would  be  limited  entirely  by  the 
conditions  imposed."    As  to  tbe  conditions  in 
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defendant's  brewery,  the  same  witness  tes- 
tified: "Q.  49.  Wbat  were  tbe  conditions 
existing  at  the  Hanley  brewery  wblcb  mili- 
tated against  the  adaptability  of  the  Mc- 
Clave  system  to  this  plant?  A.  What  con- 
ditions did  I  ever  find?  Q.  Yes.  A.  Why, 
I  found  on  a  test  made  there  that  tbe  max- 
Imam  demand  upon  the  boilers  was  about 
430  horse  power,  the  boilers  being  rated  at 
320,  and  that  would  be,  la  my  mind,  a  suffi- 
cient reason  for  saying  that  a  steam  blower 
could  not  maintain  a  high  enough  air  pres- 
sure In  tbe  air  pit  to  consume  sufficient  an- 
thracite coal  to  give  any  such  overload  of 
capacity  In  the  boiler."  He  further  testi- 
fied: "X.  Q.  87.  Suppose  that  tbe  James 
Hanley  brewing  plant  commenced  In  the 
morning  with  a  certain  variety  of  coal — fine 
anthracite  coal,  for  Instance — and  was  oper- 
ated right  through  imtil  say  one  or  two 
o'clock  in  the  afternoon,  with  a  pressure  of 
80  or  85  pounds,  from  six  in  the  morning 
until  two  In  the  afternoon,  and  then  sudden- 
ly, within  a  few  minutes,  it  dropped  to  40 
pounds;  how  would  you  explain  that?  A. 
If  tbe  violent  pressure  [depression?]  was 
very  sudden,  I  should  think  first  that  it  was 
a  sudden  draft  of  steam  from  the  boiler  that 
caused  It" 

Tbe  testimony  of  tbe  defendant's  witnesses 
that,  with  the  apparatus  in  use  and  burning 
mixtures  of  fine  anthracite  and  soft  coal,  the 
boilers  in  the  defendant's  brewery  did  not 
maintain  sufficient  steam  to  meet  all  the  de- 
mands of  tbe  brewery,  does  not  militate 
against  the  adaptability  of  tbe  apparatus  for 
tbe  burning  of  fine  anthracite  fuel.  The  de- 
fendant did  not  exact  a  warranty  that,  with 
tbe  apparatus  In  use  under  the  boilers  at  its 
brewery,  the  boilers  would  produce  suffi- 
cient steam  for  the  operation  of  tbe  brewery. 
That  the  apparatus  was  adapted  for  the 
burning  of  fine  anthracite  fuel  is  shown,  not 
simply  by  a  preponderance  of  the  evidence, 
but  without  contradictioDv  In  fact,  the  evi- 
dence for  the  plaintiff  on  this  question  is 
corroborated  by  that  introduced  by  the  de- 
fendant. There  was  no  testimony  in  the 
case  that  the  combustion  of  coal  in  tbe  ap- 
paratus was  Imperfect 

The  decision  was  against  the  law  and  the 
evidence.  Petition  for  new  trial  granted. 
Case  remitted  to  the  superior  court,  with  di- 
rections to  enter  Judgment  for  tbe  plaintiff 
for  $766.75,  with  Interest  from  August  18, 
1903,  date  of  demand,  and  costs. 


GAIXIGAN   V.   WOONSOCKET    ST.   RT. 
CO.  (two  case^. 

(Supreme  CJourt  of  Rhode  Island.    Nov.  6, 
1905.) 

1.   APPSAI.  —  VBBDIOT  —  SUTFIOIENCT   OF  EVI- 
DENCE. 

Where  plaintiff's  evidence.  If  believed,  is 
sufficient  to  aupiwrt  the  verdict.  It  cannot  be  in- 
terfered with  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Enw,  ({  3928^-3934.1 


2.  Damages— PsBSORAL   Iimttribs— Fbaotob- 

ED  Kneecap. 

Twelve  hundred  dollars  Is  not  excessive 
damages  for  a  fractured  kneecap. 

[Ed.  Note. — For  cases  In  point,  see  voL  15, 
Cent  Di^.  Damages,  ((  859,  ff77.] 

8.  Pabent  and  (>hii,d— ElABNinas  or  Inpant. 
A  father  is  presumptively  entitled  to  the 
earnings  of  an  Infant  son. 

[Ed.  Note. — For  cases  In  point,  see  voL  87, 
C^ent  Dig.  Parent  and  Child,  {  70.] 

4.  Saio)— Loss  OP  Sebvices— Dailages. 

In  an  action  by  a  father  for  injuries  to  bis 
child,  the  measure  of  damages  is  the  son's  full 
earning  capacity,  and  not  merely  the  "net  re- 
sult" of  his  earnings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1&, 
Cent  Dig.  Damages,  (  240.] 

5.  New  Tbiai/— Excessive  Damages. 

In  an  action  by  a  father  for  injuries  to  his 
son,  the  fact  that  the  verdict  for  $400  was 
$1.50  in  excess  of  the  damage  proven  did  not 
require  the  granting  of  a  new  triiU  on  the  ground 
of  excessiveness  of  the  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  {  153.] 

6.  Same — Dibbegabd  of  Instbuotionb. 

The  fact  that  in  estimating  damages  the 
Jury  disregarded  an  erroneous  instruction  is 
not  ground  for  a  new  trial,  the  verdict  being 
Jostiued  by  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
C^ent  Dig.  New  Trial,  !  133.1 

Separate  actions  by  Peter  Oalllgan  and 
Peter  A.  Oalllgan  against  the  Woonsocket 
Street  Railway  Company.  On  defendant's 
petition  for  $i  new  trial  after  judgments  for 
plaintiff  in  each  case.    Petitions  denied. 

Argued  before  DOUGLAS,  0.  J.,  and  DU- 
BOIS, JOHNSON,  and  PARKHURST,  JJ. 

George  W.  Greene,  for  plaintiff.  John  3. 
Heffernan  and  James  H.  Rickard,  Jr.,  for 
defendant 

PARKHURST,  J.  These  are  two  actiona 
of  trespass  on  the  case  for  negligrence,  which 
were  tried  together  at  Woonsocket  before  a 
jury  in  February,  1905.  Tbe  plaintiff  Peter 
A.  GalUgan  was  a  passenger  on  a  car  of  the 
defendant  which  ran  off  the  rails,  and  he  was 
thrown  from  the  running  board,  and  struck 
upon  a  macadam  roadway  upon  his  hands 
and  knees.  He  claimed  to  have  fractured 
his  right  kneecap,  and  for  that  Injury  he 
brougbt  suit.  The  plaintiff  Peter  Galllgan, 
the  father  of  Peter  A.  Gblligan,  who  was  a 
minor,  sued  for  loss  of  his  son's  services 
and  for  the  expenses  of  his  son's  illness. 
The  jury  returned  a  verdict  for  the  plaintiff 
in  each  case,  with  damages  of  $1,200  for  tbe 
son  and  $400  for  tbe  father.  The  defendant 
has  petitioned  for  a  new  trial  in  each  case, 
alleging  In  each  that  tbe  verdict  Is  contrary 
to  the  evidence,  contrary  to  tbe  law,  and  that 
the  damages  are  excessive.  In  the  father's 
case  an  additional  ground  is  alleged,  namely, 
that  the  court  erred  In  refusing  to  Instruct 
the  jury  as  requested  by  tbe  defendant  At 
tbe  trial  no  defense  was  made  upon  the  Is- 
sues of  negligence  of  the  defendant  and  due 
care  on  the  part  of  Peter  A.  Galllgan,  so 
these  questions  are  not  before  the  court 
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We  find  In  the  record  sufficient  evidence, 
1(  believed  by  the  Jury,  to  support  the  ver- 
dicts in  both  cases. 

l.-In  the  case  ot  Peter  A.  Galllgan,  the 
son,  -wliile  there  is  a  sharp  conflict  of  testi- 
mony between  plaintiff's  and  defendant's  ex- 
perts as  to  the  nature  and  extent  of  the  plain- 
tiff's injuries,  we  cannot  say,  as  a  matter  of 
law,  that  the  verdict  Is  against  the  evidence, 
or  contrary  to  law  or  excessive.  It  is  not 
disputed  that  the  plaintiff  was  Injured,  and 
there  is  sufficient  evidence  adduced  by  the 
plaintiff  as  to  the  nature  aud  extent  of  the 
injury  to  warrant  the  Jury  in  believing  that 
he  was  injured  substantially  as  he  claims. 
Both  of  the  plaintiirs  experts  testify  as  to 
the  facts  as  they  saw  or  found  them  im- 
mediately after  the  accident.  Only  one  of 
the  defendant's  experts  testifies  as  to  such 
facts  as  he  saw  or  found  them  immediately 
after  the  accident  The  other  two  experts 
for  defendant  testify  only  as  to  matters  of 
opinion  founded  upon  the  history  of  the  case 
and  an  examination  made  December  30, 
1904,  more  than  three  and  a  half  months  aft- 
er the  accident  No  attempt  is  made  to  im- 
peach the  plaintifTs  physicians  in  the  usual 
way,  but  counsel  argue  that  they  are  un- 
worthy of  belief.  This  argument  might  well 
be  addressed  to  the  Jury,  whose  peculiar 
province  it  is  to  Judge  of  the  credibility  of 
witnesses;  and  the  Jury  having,  after  hearing 
all  this  testimony,  found  a  verdict  for  the 
plaintiff,  this  court  cannot  disturb  it  If 
the  Jury  believed  (as  they  evidently  did  be- 
lieve) that  the  plaintiff  was  injured  to  the  ex- 
tent claimed  by  him  and  his  physicians,  then 
the  sum  of  $1,200  was  not  excessive. 

In  the  case  of  Peter  Galligan,  the  father, 
we  find  sufficient  evidence  to  support  the  ver> 
diet  of  the  Jury  for  the  plaintiff  for  the  sum 
of  $400.  The  plaintiff  sues  for  the  loss  of 
services  of  bis  minor  son. 

2.  The  record  shows  affirmatively  that  the 
plaintiff  is  the  father  of  Peter  A.  Oalligan, 
and  that  Peter  A.  Oalligan  was  a  minor  at 
the  date  of  the  accident,  September  13,  1904, 
and  that  he  became  of  full  age  July  11,  1906. 
Presumptively,  the  father  was  entitled  to  the 
wages  of  the  son  during  his  minority;  and, 
if  the  defendant  had  intended  to  contest  the 
right  of  the  father  to  recover,  It  should  have 
done  so  by  evidence  in  defense,  which  It  has 
not  seen  fit  to  offer.  The  record  shows  that 
the  son,  by  reason  of  the  injury  which  he 
sustained,  would  be  unable  to  work  for  258 
working  days,  between  September  13,  1904, 
and  July  11,  1905,  when  he  became  of  age, 
and  was  earning  $1.25  per  day  when  in- 
jured. There  would  be  then  a  loss  to  the 
father  of  the  sum  of  $322.50  in  actual  wages. 
Doctor's  bills  to  the  amount  of  $76  were 
proved  to  have  been  incurred,  and  although 
tliey  appear  to  have  been  Incurred  at  the  re- 
quest of  the  mother,  we  are  of  the  opinion 
that  she  was  presumptively  acting  as  the 
agent  of  the  father,  and  that  he  (the  father) 


would  be  legally  liable  to  -  pay  them.  This 
makes  the  damage  proved  $398.50.  The 
Jury  gave  a  verdict  for  the  plaintiff  for  the 
sum  of  $400.  It  is  true  tlmt  the  trial  Judge 
instructed  the  Jury  that  the  father  was  en- 
titled to  recover  only  the  net  result  of  the 
son's  labor,  and  appears  to  have  charged 
further  that,  as  proof  was  wanting  as  to  this 
net  result  the  Jury  would  "have  to  leave  it 
absolutely  out"  This  instruction  was  er- 
roneous, because  the  father  is  not  only  en- 
titled to  the  son's  earnings,  but  he  is  bound 
also  to  support  the  son  during  minority.  He 
was  Just  as  much  bound  to  support  the  son 
after  the  accident  as  before,  and  there  Is  uo 
evidence  that  he  did  not  The  measure  of 
damages  is  therefore  the  total  earning  capaci- 
ty of  the  son,  which,  as  has  been  shown,  was 
$322.50,  plus  the  doctor's  bills  ($76),  making 
a  total  of  $398.50.  As  the  verdict  only  ex- 
ceeds this  by  the  sum  of  $1.60,  we  cannot 
say  that  a  new  trial  should  lie  granted  on 
the  ground  of  excessive  damages. 

3.  The  fact  tliat  the  Jury  disregarded  an 
erroneous  instruction,  provided  they  found 
a  verdict  which  was  Justified  by  the  evi- 
dence, furnishes  no  ground  for  a  new  trial. 

The  petitions  for  new  trials  are  denied, 
and  the  cases  are  remanded  to  the  superior 
court,  with  Instructions  to  enter  Judgments 
upon  the  verdicts. 


OLDHAM   V.    HDSSET. 

(Supreme  Court  of  Rhode  Island.    Nov.  10, 
1005.) 

Animals— In  J  UBY  bt  Doe— IiiABii.iTT. 

Gen.  Laws  1896,  c.  Ill,  i  6,  makes  one 
harboring  a  dog  liable  for  all  damages  done  by 
the  dog  as  if  he  were  the  owner,  and  section  3 
makes  the  owner  or  keeper  liable  for  all  injuries 
to  a  person  on  the  highway,  irrespective  of  any 
knowledge  of  the  owner  or  keener.  Held,  that 
section  5  does  not  impose  a  liability  for  acts  of 
a  dog  committed  within  the  inclosure  of  the 
owner  or  keeper  beyond  his  common-law  lia- 
bility, upon  proof  of  knowledge  of  a  vicious 
propensity. 

[Ed.  Note. — ^For  cases  tai  point,  see  vol.  2, 
Cent  Dig.  Animals,  {  233.] 

Action  by  John  T.  Oldham  against  Cather- 
ine Hussey.  Heard  on  petition  of  defendant 
for  a  new  trial.    Petition  granted. 

Argued  before  DOUGLAS,  0.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Lellan  J.  Tuck,  for  plaintiff.  Hugh  J.  Car- 
roll and  Thomas  F.  Vance,  for  defendant 

PER  CURIAM.  The  defendant's  first, 
fifth,  and  sixth  requests  to  charge  were  as 
follows:  "(1)  The  court  is  requested  to  in- 
struct the  Jury  that  the  words  of  section  5  of 
chapter  111  of  the  General  Laws  of  1896. 
making  persons  keeping  or  harboring  dogs 
liable  in  the  same  manner  as  the  owners  of,  is 
to  be  construed  as  referring  to  section  8  of 
said  chapter  111,  and  that  such  person  keep- 
ing or  harboring  a  dog  that  does  damage  Is 
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only  liable  under  our  statutes  when  the  Injury 
or  damage  Is  done  outside  of  the  premises  or 
incloBure  of  such  person ;  and  further,  that  if 
the  Injury  complained  of  was  done  In  thla 
case  within  the  Inclosure  of  the  defendant, 
the  plaintiff  cannot  recover  unless  the  jury  Is 
satisfied  that  the  defendant  had  knowledge  or 
reasonable  grounds  to  bellere  that  the  dog 
was  vicious  or  liable  to  bite."  "(5)  The  court 
is  requested  to  charge  the  jury  that  If  the  de- 
fendant had  no  ground  to  apprehend  that  her 
dog  would  bite  a  person  peacefully  approach- 
ing or  stepping  out  of  the  door  of  her  home, 
within  her  inclosure,  then  the  verdict  must  be 
for  the  defendant.  (6)  The  court  is  requested 
to  instruct  the  jury  that  the  gravamen  and 
essence  of  this  case  Is  that  the  defendant 
knowingly  kept  a  vicious  dog,  and,  if  they  are 
not  satisfied  that  the  defendant  had  such 
knowledge,  the  verdict  must  be  for  the  de- 
fendant" 

Sections  8  and  5  of  chapter  111,  referred  to 
in  the  first  request,  are  as  follows: 

"Sec.  3.  If  any  dog  shall  kill,  wound  or 
worry,  or  assist  in  killing,  wounding  or  worry- 
ing, any  sheep,  lamb,  cattle,  horse,  bog,  swine, 
fowl,  <»  other  domestic  animal,  belonging  to 
or  in  the  possession  of  any  person,  or  shall 
assault  or  bite,  or  otherwise  injure,  any  per- 
son while  traveling  the-  highway  or  out  of  the 
Inclosure  of  the  owner  or  keeper  of  such  dog, 
the  owner  or  keeper  of  such  dog  shall  be 
liable  to  the  person  aggrieved  as  aforesaid, 
for  all  damage  sustained,  to  be  recovered  in 
an  action  of  trespass  on  the  case,  or  in  an 
action  of  trespass,  with  costs  of  suit;  and  if 
afterwards  any  such  damage  be  done  by  such 
dog  as  aforesaid,  the  owner  or  keeper  of  such 
dog  shall  pay  to  the  party  aggrieved  double 
the  damage,  to  be  recovered  in  manner  as 
aforesaid ;  and  an  order  shall  be  made  by  the 
court  before  whom  such  second  recovery  shall 
be  had,  for  killing  such  dog,  which  order  shall 
be  executed  by  the  officer  who  shall  be  charged 
with  the  execution  thereof;  and  it  shall  not 
be  necessary,  in  order  to  sustain  any  such 
action,  to  prove  that  the  owner  or  keeper  of 
such  dog  knew  that  such  dog  was  accustomed 
to  do  such  damage." 

"Sec.  6.  Every  person  keeping  or  harboring 
In  his  house  or  on  his  lands  any  dog,  or  know- 
ingly suffering  the  same  to  be  done  by  any 
other  person,  shall  be  liable  for  all  damages 
done  by  said  dog  in  the  same  manner  as  if  be 
were  the  owner  thereof." 

These  requests  the  court  refused  to  grant, 
and  the  defendant's  exceptions  thereto  must 
be  sustained.  The  error  of  the  trial  Justice 
seems  to  have  been  based  upon  his  construc- 
tion of  section  5,  c.  Ill,  supra,  which  be  in- 
structed the  Jury  imposed  liability  irrespec- 
tive of  such  knowledge,  as  follows:  "Our  law 
•:ays,  gentlemen,  that  any  party  owning  a  dog. 
*  »  ♦  'Every  person  keeping  or  harboring 
ill  his  house  or  on  his  lands  any  dog.'  Then 
it  goes  on  to  say,  'or  knowingly  suffering  the 
same  to  be  done  by  any  other  person,  shall  be 


liable  for  all  damages  done  by  said  dog  in  the 
same  manner  as  If  be  were  the  owner  there- 
of.' So  it  does  not  make  any  difference.  If 
be  keeps  a  dog,  harbors  it,  or  permits  some 
other  person  to  do  it  on  his  premises,  he  is 
responsible  for  whatever  damage  the  dog  com- 
mits." In  Kelly  v.  Alderson,  19  R.  I.  545, 
87  Atl.  12,  the  court  says;  "The  evident  pur- 
pose of  the  statute  is  to  give  a  remedy  to  a 
person  who  is  bitten  by  a  dog  upon  a  highway, 
without  reference  to  the  defendant's  knowl- 
edge of  the  viciousness  of  the  dog;  In  other 
words,  if  the  dog  gets  upon  the  highway,  the 
owner  Is  liable  for  whatever  damage  he-may 
do.  It  Is  the  risk  which  he  takes  from  the 
fact  that  the  dog  is  on  the  highway.  The 
statute  plainly  extends  the  liability  of  an 
owner  beyond  his  liability  at  common  law, 
which  was  only  for  habits  of  which  he  bad 
reason  to  know."  And  see,  also,  Peck  v. 
Williams,  24  R.  I.  583,  54  Atl.  381,  61  L.  R. 
A.  351.  This  section  of  the  statute  imposes 
upon  the  keeper  or  harborer  of  a  dog  the  same 
liability  as  theretofore  imposed  upon  the 
owner,  without,  however,  further  defining 
that  liability,  and  does  not  impose  a  liability 
for  acts  of  the  dog  committed  within  the  in- 
closure of  the  owner  or  keeper  of  such  dog 
beyond  bis  common-law  liability;  that  is  to 
say,  except  upon  proof  of  knowledge  of  a 
vicious  propensity. 

Petition  for  new  trial  granted,  and  case  re- 
mitted to  superior  court  for  further  pro- 
ceedings. 


BROWN  V.   CUMMINGS. 

(Supreme  Court  of  Rhode  Island.    Nov.  10, 
1905.) 

1.  WOBK     AND     LABOB  —  SEBVICES     BETWEEN 

Persons  in  Sundbt  Relations. 

Services  rendered  by  a  stepdaughter  to  her 
stepfatlier,  in  whose  family  she  was  not  living, 
are  not  presumed  to  be  gratuitous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Work  and  Labor,  i  10.] 

2.  Same— Action  fob   Sebvices— Evidence — 
Questions  fob  Jubt. 

Where  a  stepdaughter  sued  for  services 
rendered  to  her  stepfather  at  bis  request,  die 
question  whether  the  circumstances  were  such 
as  to  show  a  reasonable  expectation  that  the 
services  would  be  paid  for  should  have  been  sub- 
mitted to  the  jury ;  though  the  stepdaughter  was 
a  member  of  the  stepfather's  family  at  the  time ' 
the  services  were  rendered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  60, 
Cent  Dig.  Work  and  Labor,  §  61.] 

Action  by  Hortense  H.  Brown  against 
Eugene  D.  Cummings,  as  administrator.  On 
plaintiff's  petition  for  new  trial.  Petition 
granted. 

Argued  before  DOUOLAS,  C.  J.,  and  DU- 
BOIS,  JOHNSON,   and  PARKHURST,  JJ. 

Samuel  W.  K.  Allen,  for  plaintiff.  Albert 
D.  Bean,  for  defendant 

PER  CURIAM.  The  plaintiff  brought  suit 
to  recover  compensation  for  services  render- 
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ed  In  nursing  ber  stepfather,  the  defendant's 
intestate,  during  his  last  slclcness,  at  bis 
special  request,  when  she  was  not  a  member 
of  bis  family,  but  without  any  express 
promise  to  pay  for  the  same.  At  the  con- 
clusion of  the  testimony  for  the  plaintiff,  the 
court  granted  the  defendant's  motion  for  a 
nonsuit,  upon  the  ground  that  the  relatlon- 
sbip  of  the  plaintiff  to  the  deceased  precluded 
ber  recovery  In  the  action,  without  proof 
of  an  express  and  definite  promise  of  the 
deceased  to  pay  for  ber  serrice. 

In  the  absence  of  any  evidence,  the  pre- 
sumption arises  that  services  rendered  be- 
tween members  of  the  same  family  are 
gratuitous,  but  this  presumption  yields  to 
evidence;  so  that,  "if  the  circumstances  In 
which  the  services  are  rendered  are  such 
as  to  show  a  reasonable  and  proper  expecta- 
tion that  compensation  Is  to  be  made,  the 
plaintiff  will  be  entitled  to  recover."  Fuller 
V.  Mowry,  18  R.  I.  426,  28  Atl.  607.  But  the 
doctrine  of  the  presumption  is,  by  its  terms, 
limited  to  services  rendered  between  mem- 
bers of  the  same  family.  If  the  persons  are 
related,  but  not  living  together,  this  doctrine 
has  no  application.  Page,  Contracts,  f  783; 
Williams  V.  Williams,  114  Wis.  79,  89  N.  W. 
835.  If  the  plaintiff  was  not  a  member  of 
tbe  family  of  the  defendant's  Intestate  dur- 
ing the  time  tbe  services  in  suit  were  being 
rendered,  she  was  not  subject  to  tbe  rule 
Invoked  by  tbe  court,  and  if  she  was  a  mem- 
ber of  bis  family  at  that  time,  then  tbe  cir- 
cumstances In  which  the  services  were  ren- 
dered should  have  been  submitted  to  tbe 
consideration  of  the  jury,  for  their  determi- 
nation as  to  whether  they  do  or  do  not  show 
a  reasonable  and  proper  expectation  that 
compensation  was  to  be  made.  It  follows 
that  the  court  erred  In  granting  tbe  nonsuit 

Plaintiff's  petition  for  a  new  trial  granted, 
and  case  remitted  to  the  superior  coiurt  for 
further  proceedings. 


DAMH   V.  WOODS. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
Nov.  7,  1905.) 

1.  SuBinssioN  OF  CoNTBOvEBST  —  Appeal — 
AOBEKD  Cas^-Amkndvent— Jttbisdiction. 

Where  a  case  is  submitted  on  appeal  on  an 
acreed  statement  of  facts,  tbe  court  has  no  Jn- 
rudiction  to  amend  the  agreed  case  to  prevent 
ambiguity,  but  can  only  decline  to  consider  the 
qnesuons  of  law  involved  until  the  facts  are 
clearly  presented. 

2.  Sakk. 

Where  the  Supreme  Court  considered  an 
appeal,  believing  that  it  was  based  on  facts 
found  and  not  on  an  agreed  case,  so  that  the 
facts  could  not  be  made  more  explicit  without  a 
farther  agreement,  tbe  only  remedy  of  the  de- 
feated party  was  to  apply  to  the  superior  court 
to  be  relieved  from  his  agreement  and  for  a 
trial  of  the  questions  of  fact,  of  which  the 
superior  court  had  sole  jurisdiction. 

3.  Sake — Aobeed  Case— Setting  Aside. 

An  application  to  the  trial  court  of  a  party 
to  an  agreed  case  submitted  to  the  Supreme 


Court  to  be  relieved  from  his  agreement  and  for 
a  trial  of  the  questions  of  fact  is  to  be  con- 
sidered under  Uie  rules  of  law  applicable  to 
I)etltiona  for  a  new  trial. 

On  rehearing,  after  an  amendment  of  the 
case  showing  that  the  parties  agreed  on  the 
facts  without  a  bearing  on  the  merits.  Mo- 
tion denied. 

For  former  opinion,  see  73  N.  H.  222,  60 
AU.  744. 

George  B.  Cox  and  Waiter  S.  Peaslee,  for 
plaintiff.  Jewett  &  Plummer.  for  defend- 
ant 

CHASE,  J.  Tbe  original  case  purported  to 
be  transferred  upon  a  finding  of  facts  by 
the  superior  court;  and  this  court  so  under- 
standing It  made  tbe  suggestion  in  the  opin- 
ion relating  to  an  amendment  of  tbe  case 
(78  N.  H.  224,  60  Atl.  744).  in  accordance 
with  the  well-established  practice  when  there 
Is  ambiguity  In  tbe  record,  which  can  be 
readily  cured  without  a  new  trial.  It  now 
appears  that  tbe  facts  were  not  found  by  the 
court,  but  were  agreed  to  by  the  parties. 
This  change  in  tbe  case  renders  the  sugges- 
tion relating  to  an  amendment  Inappropriate, 
as  the  court  does  not  have  authority  to  amend 
an  agreed  case.  Bell  v.  Twilight  17  N.  H. 
528.  Tbe  only  course  open  to  tbe  court  for 
removing  ambiguity  In  such  a  case  is  to  de- 
cline to  consider  the  questions  of  law  until 
the  facts  Involved  In  them  are  f\iliy  and 
clearly  presented.  Kaulbacb  v.  Kaulbacb,  63 
N.  H.  615 ;  Preston  v.  Cutter,  03  N.  H.  616 ; 
Sargent  Invalid  Furniture  Co.  v.  Sargent  65 
N.  H.  672,  23  AO.  630;  State  v.  Lewis,  66 
N.  H.  623,  32  Atl.  151 ;  Adams  v.  Varney,  67 
N.  H.  596,  29  Atl.  406 ;  Martin  v,  Livingston, 
68  N.  H.  562,  39  Atl.  432 ;  Laton  v.  Balcom, 
70  N.  H.  635,  50  Atl.  100 ;  Morse  v.  Morse,  71 
N.  H.  622,  53  Atl.  1124.  If  the  court  had 
understood  that  the  facts  were  agreed  to 
by  the  parties,  and  consequently  could  not 
be  made  fuller  and  more  explicit  without  a 
further  agreement  they  might  bave  thought 
that  justice  required  them  to  avail  themselves 
of  this  privilege.  But  having  considered  and 
decided  the  questions,  this  course  Is  not  now 
open.  The  only  course  left  to  the  plaintiff 
is  to  apply  to  the  superior  court  to  be  re- 
lieved from  bis  agreement  and  for  a  trial  of 
tbe  questions  of  fact  (Heywood  v.  WIngate, 
14  N.  H.  73 ;  Bell  v.  Twilight  17  N.  II.  528 ; 
Wells  V.  Iron  Co.,  48  N.  H.  491,  520;  Id., 
50  N.  H.  85,  89 ;  Beals  v.  Hill,  58  N.  H.  61). 
a  matter  of  which  that  court  alone  has  juris- 
diction. If  such  application  Is  made,  it  is 
to  be  considered,  of  course,  undw  tbe  rules 
of  law  applicable  to  petitions  for  a  new 
trial.  Tbe  case  emphasizes  the  necessity  of 
a  definite  statement  in  transferred  cases  of 
tbe  manner  In  which  tbe  facts  are  settled. 
The  court  are  still  divided  upon  tbe  main 
question  In  the  case,  as  stated  in  73  N.  H. 
224,  60  Ati.  744. 

Motion  denied.    All  concurred. 
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LAMPREY  T.  H.  P.  HOOD  &  SONS. 

(Supreme  Court  of  New  Hampshire.    RocUhb- 
ham.    Nov.  7,  1905.) 

1.  MAUOTors  Pbosectttion — TemiTSJiTiojf  of 

PBOSECUTIOIT — M(H>E — ^NOLLB  PBOBEQUI — D»- 
ntWDAHT'B  CONMNT. 

Where  the  entiy  of  a  nolle  prosequi  waa 
procored  by  accused,  or  made  in  consequence 
of  a  compromise  to  which  he  was  a  party,  it 
was  not  such  a  termination  as  to  enable  him  to 
maintain  an  action  for  malicious  prosecution. 
[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent  Dig.  Malicions  Prosecution,  j  74.] 

2.  Sakb — EviDENCB — Sufficiency. 

In  an  action  for  malicious  prosecution,  evi- 
dence held  to  warrant  a  finding  tliat  the  entry 
of  a  nolle  prosequi  in  the  prosecution  was  the 
act  of  the  state  solicitor,  induced  solely  by  the 
advice  of  the  court  as  to  the  law. 
3..  Saics — ^ADMiBsiBiLrrr — Docket  Ehtbdcs  nr 
Pbobeoution. 

In  an  action  for  malicious  prosecution,  the 
docket  entries  in  the  prosecution  are  admissible 
in  evidence. 

Transferred  from  Superior  Court: 
Action  for  malicious  prosecution.    Verdict 
for  plaintiff,  and  case  transferred  to  the  Su- 
preme    Court    on    exceptions.     Exceptions 
oyermled. 

The  malicious  prosecution  alleged  was  an 
indictment  found  by  the  grand  jury  against 
the  plaintiff  for  the  use  of  milk  cans  be- 
longing to  the  defendants  and  duly  register- 
ed by  them,  in  violation  of  the  provisions  of 
chapter  120,  p.  120,  Laws  1903.  A  jury  was 
impaneled  to  try  the  Indictment  After  the 
state  had  Introduced  some  evidence,  a  confer- 
ence was  had  between  the  presiding  justice 
and  the  solicitor  concerning  the  law  under 
which  the  Indictment  was  found,  as  a  result 
of  which  the  solicitor  entered  a  nolle  prose- 
qui In  the  case.  The  plalntlfTs  counsel  was 
present  at  the  conference,  and  did  not  object 
to  the  entry  or  say  anything  in  reference  to 
It  The  solicitor  testified  that  "the  trial 
got  to  the  point  where  the  presiding  judge 
announced  his  Interpretation  of  what  the 
law  meant,  and  bis  Interpretation  of  It  was 
such  that  I  told  him  that  the  state  could 
not  prove  a  condition  of  things  that  he  said 
must  be  shown  under  the  law."  The  de- 
fendants' motions  for  a  nonsuit  and  for  an 
order  directing  a  verdict  In  their  favor  were 
denied,  subject  to  exception.  In  the  absence 
of  an  extended  record  of  the  state  case,  the 
docket  entries  of  the  clerk  were  received  in 
evidence,  subject  to  the  defendants'  excep- 
tion. 

Page  &  Bartlett  and  Ernest  L.  OuptUl,  for 
plaintiff.  O.  K.  k  B.  T.  Bartlett  and  Samuel 
W.  Emery,  for  defendants. 

CHASE,  J.  The  exceptions  to  the  denials 
of  the  defendants'  motions  for  an  order  of 
nonsuit  and  an  order  directing  a  verdict  In 
their  favor  raise  the  question  whether  the 
entry  by  the  solicitor  of  a  nolle  prosequi  In 
the  state  case  was,  under  the  circumstances. 


a  sufBclent  termination  of  t&e  case  In  the 
plaintiff's  favor  to  enable  him  to  maintain 
this  action.  The  answer  to  this  question  de- 
pends upon  the  answer  to  the  further  ques- 
tion whether  the  entry  waa  procured  by  the 
plaintiff  or  was  made  In  consequence  of  a 
compromise  to  which  he  was  a  party.  If 
it  was  caused  In  either  of  these  ways.  It 
was  not  such  a  termination  of  the  case  as 
will  support  this  action;  but;  If  It  was  not 
so  caused,  It  will  support  the  action.  Wood- 
man V.  Prescott,  66  N.  H.  375,  22  Atl.  456. 
The  latter  Is  a  pure  question  of  fact  The 
circumstances  under  which  the  enti7  was 
made  do  not  conclusively  show  that  It  was 
procured  by  the  plaintiff,  or  was  occasioned 
by  a  compromise  to  which  he  was  a  party. 
There  was  evidence  from  which  the  Jury 
could  find  that  the  entry  was  the  act  of  the 
solicitor.  Induced  solely  by  the  advice  of  the 
court  as  to  the  law  governing  the  case.  The 
defendants'  motions  were  properly  denied. 

The  exertion  to  the  admission  of  the 
docket  entries  In  the  former  case  as  evidence 
Is  not  Insisted  upon.  State  v.  Cox,  69  N. 
H.  246,  41  Atl.  862. 

Eixceptlons  overruled.    All  concurred. 


HAIiLWOOD   CASH    REOISTOB   CO.    t. 
ROLLINS. 

(Supreme  C!ourt  of  New  Hampshire.    Strafford, 
Nov.  7, 1905.) 

1.  Tbial  —  Rkckftior  or  Evidbkcb— Rebut- 
tal. 

Where,  In  an  action  for  the  price  of  a  cash 
register,  defendant  proved  a  conversation  with 
plaintifc's  agent  in  regard  to  the  machine  be- 
fore defendant  opened  his  place  of  business,  as 
bearing  on  the  question  of  fraud  and  rescission, 
whereupon  the  agent  testified  that  the  conversa- 
tion occurred  after  the  saloon  was  opened,  and 
stated  that  there  was  money  in  the  register  and 
that  a  customer  bought  a  cigar  at  the  time^ 
defendant  could  not  either  in  rebuttal  or  sur- 
rebuttal,  testify  that  there  was  no  money  in 
the  register  at  that  time  and  that  no  customer 
bought  A  ci|^  there. 

2.  Samx. 

Where,  In  an  action  for  the  price  of  a  cash 
register,  after  defendant  had  rested,  plaintiff 
Introduced  evidence  that  a  certain  conversaticn 
with  plaintiff's  agent  occurred  in  the  afternoon, 
defendant  could  not,  as  of  right,  show  in  re- 
buttal the  time  of  day  such  co(iversatIon  occur- 
red; the  witness  having  already  testified  on 
cross-examination  that  it  was  early  in  the  morn- 
ing. 
8.  Saue— Misconduct  of  C!ounsbi..   - 

Where,  In  an  action  for  the  price  of  * 
cash  register,  defendant  claimed  that  it  had 
been  sold  under  fraudulent  representations,  it 
was  not  error  for  plaintiff's  counsel  in  argu- 
ment to  operate  the  machine  and  to  comment 
on  the  manner  in  which  defendant  tried  to  oper- 
ate it 

[Ed.  Note. — ^For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial.  {  288.] 

Exceptions  from  Superior  Court 
Action    by   the    Hallwood    Cash    Register 
Company  against  Cyrus  Rollins.    A  verdict 
was  rendered  In  favor  of  plfUntlff,  and  the 
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«ase  was  tranaferred  to  the  Supreme  Court 
«n  defendant'B  exceptions. '  Exceptions  orer- 
■mled. 

The  plaintiff  introduced  evidence  of  a  writ- 
ten contract  of  sale,  and  rested.  The  defend- 
ant Introduced  evidence  tending  to  show  that 
be  bad  certain  talks  with  the  plaintiff's 
agent  in  regard  to  the  machine  before  he 
opened  his  place  of  business,  as  l)earlng  up- 
on the  question  of  fraud  and  rescission.  In 
rebuttal,  the  agent  testified  that  the  talks 
were  after  the  saloon  was  opened,  that  there 
was  money  in  the  register,  and  that  a  cus- 
tomer bought  a  cigar.  The  defendant  then 
offered  evidence  that  there  was  no  money 
in  the  roister  at  the  time  or  times  referred 
to,  and  that  no  one  bought  a  cigar  tbere  as 
tbe  agent  testifled.  The  evidence  was  ex- 
cluded, subject  to  exception.  After  tbe  de- 
fendant rested,  the  plaintiff  Introduced  evi- 
dence tending  to  prove  that  the  conversa- 
tion with  the  plaintiff's  agent  occurred  In 
the  afternoon.  The  defendant  then  offered 
to  show  the  time  of  day  it  occurred,  by  a 
witness  who  had  already  testified  on  cross- 
examination  that  It  was  early  in  the  morn- 
ing. The  evidence  was  excluded,  and  the 
defendant  excepted.  During  the  trial  the 
machine  was  operated  by  the  plaintiff's 
agent  and  by  the  defendant  In  his  argu- 
ment to  tbe  Jury  the  plaintiff's  counsel 
operated  the  machine  and  commented  upon 
the  manner  In  which  the  defendant  tried 
to  operate  it  To  this  the  defendant  ex- 
cepted. 

Mitchell  &  Foster,  John  Klvel,  and  George 
T.  Hughes,  for  plaintiff.  William  S.  Pierce 
and  Orris  R.  Fairfield,  for  defendant 

WALKER,  J.  It  appears  that  at  the  trial 
It  was  material  to  determine  whether  the 
defendant  had  begun  doing  business  In  his 
saloon  when  tbe  plalntlfTs  agent  called  on 
him,  and  whether  he  was  then  using  the 
cash  register.  Evidence  of  the  existence  of 
these  facts  had  some  tendency  to  show  that 
the  defendant  was  satisfied  with  his  pur- 
chase of  the  register  and  had  not  been  de- 
frauded J>y  the  plaintiff,  as  he  claimed,  and 
it  was  received  in  answer  to  the  defendant's 
evidence  upon  the  issue  of  fraud.  It  did 
not  constitute  a  new  substantive  position  on 
tbe  part  of  the  plaintiff,  but  .merely  tended 
to  dmy  the  defendant's  claim  of  fraud.  Tbe 
proffered  evidence  of  the  defendant,  in  denial 
of  tbe  plaintiff's  evidence  was  not  there- 
fore, strictly  in  rebuttal  or  surrebuttal,  and 
tbe  defendant  had  no  absolute  right  to  its  re- 
c^tlon  at  that  stage  of  the  trial.  Supreme 
Court  Rule  No.  60,  66  N.  H.  6S9 ;  Supreme 
Court  Rule  No.  46,  71  N.  H.  683 ;  Oerrlsb  v. 
Whitfield,  72  N.  H.  222,  65  AU.  551.  Tbe 
exclusion  of  tbe  evidence  under  the  circum- 
stances presents  no  error  of  law.  King  v. 
Bates,  57  N.  H.  446,  448.  For  similar  rea- 
sons the  defendant  was  not  entitled  as  a  mat- 
ter of  legal  right  to  introduce  further  evidence 


to  sbow  the  time  of  day  the  plalntUTs  agent 
called  on  him. 

Tbe  remarks  of  tbe  plaint^s  counsel  in 
his  argument  to  the  Jury  and  Ills  operation 
of  the  machine,  authorizing  tbe  conclusion 
that  the  plaintiff  did  not  defraud  defendant, 
were,  so  far  as  appears  from  the  case,  based 
upon  the  evidence,  and  were  legitimate. 

Exceptions  overruled.    All  concurred. 


KING    V.    AMERICAN    ELECTRIC    VEHI- 
CLE   CO. 

(Court  of  Chancery  of  New  Jersey.    Dec.  12, 
1905.) 

Taxation — Cobforatioits — Fbancbisi;  Tax — 
Exemption. 

Under  P.  L.  1901,  p.  81,  makbig  every 
corporation  liable  to  the  franchise  tax  unless 
its  annual  return  shows  that  it  is  within  the 
exempted  class,  oayment  of  such  a  tax  must  be 
made,  no  return  having  been  made,  though  prior 
to  the  year  for  which  it  was  assessed  all  the 
property 'of  the  coriwration,  which  was  insol- 
vent, had  been  converted  into  cash  by  its  re- 
ceiver, and  no  business  was  thereafter  carried 
on   by  Iti 

Suit  by  George  F.  King  against  tbe  Amer- 
ican Electric  Vehicle  Company.  Heard  on 
petition  of  the  receivers  of  defendant  for 
directions  as  to  payment  of  franchise  tax. 
Payment  directed. 

Jolm  R.  Hardin,  for  petitioner.  Robert 
H.  McOarter,  Atty.  Gen.,  for  tbe  State. 

BERGEN,  V.  C.  The  defendant  company 
was  organized  under  the  laws  of  this  state, 
and  from  the  date  of  its  incorporation  was 
a  manufacturing  company  with  at  least  50 
per  cent  of  Its  capital  stock  invested  in  a 
manufacturing  business  carried  on  within 
this  state.  It  was  Incorporated  in  1899,  and 
each  year  thereafter,  to  and  including  the 
year  1902,  having  made  to  the  state  board 
of  assessors  a  proper  return,  no  franchise 
tax  was  assessed  against  the  corporation. 
On  tbe  23d  day  of  September,  1902,  the  cor- 
poration, under  proceedings  taken  in  this 
cause,  was  adjudged  to  be  insolvent,  and 
Charles  J.  Roe,  the  petitioner,  was  appoint- 
ed receiver  in  the  manner  provided  by  tbe 
general  corporation  act  of  this  state.  Be- 
fore the  close  of  tbe  year  1902,  tbe  petitioner, 
as  receiver,  had  converted  all  of  the  prop- 
erty of  the  insolvent  corporation  into  cash, 
and  thereafter  no  business  of  any  kind  was 
carried  on  by  said  corporation  or  by  the 
petitioner  as  its  receiver  in  its  behalf,  yet 
no  steps  have  been  taken  to  procure  the 
legal  dissolution  of  the  company,  so  that  its 
corporate  existence  is  still  preserved.  No 
return  for  the  purposes  of  assessment  for 
the  franchise  tax  was  made  either  by  the 
corporation  or  by  the  receiver  for  it  for  tbe 
year  1903,  in  tbe  absence  of  which  tbe  state 
l)oard  of  assessors  levied  an  annual  license 
fee  or  franchise  tax  against  tbe  corporation 
for  that  year,  and,  the  state  now  demanding 
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Its  payment,  tbe  petitioner  requests  the  di- 
rection of  tbls  conrt  as  to  bis  duty  In  the 
premises.  It  Is  admitted  that  the  funds  In 
the  receiver's  hands  are  Insufficient  to  pay 
tbe  debts  of  the  corporation;  tbe  amount 
of  tbe  fund  being  $14,042.97,  which  will'  be 
reduced  to  the  extent  of  $4,000  If  the  fran- 
chise tax  be  directed  paid,  while  the  amount 
of  tbe  debts  proven,  Including  preferred 
claims,  Is  $28,076.56.  Tbe  customary  blank 
form  for  tbe  malting  of  a  return  for  tbe 
purposes  of  assessing  tbe  state  franchise  tax 
for  the  year  1903  was  mailed  by  the  state 
t)oard  to  tbe  registered  New  Jersey  agent 
of  tbe  defendant  corporation ;  tbe  form  was 
mailed  to  him  in  March,  1903,  at  which  time 
be  was  absent  from  tbe  country  and  did  not 
return  until  tbe  month  of  Jtme  of  that  year ; 
and  for  that,  or  some  reason  not  known, 
the  blank  return  never  came  under  bis  no- 
tice. No  form  for  a  return  tor  the  purposes 
of  such  an  assessment  was  sent  to  the  peti- 
tioner, nor  did  one  reach  him  from  any 
source,  and  no  appeal  from  such  assessment 
was  ever  taken  by  tbe  receiver  or  the  corpo- 
ration. 

Tbe  claim  which  the  receiver  now  makes 
on  behalf  of  tbe  creditors  of  this  Insolvent 
corporation  Is  that,  as  It  was  a  manufactur- 
ing corporation,  tbe  assessment  would  not 
have  been  .made  if  a  proper  return  of  the 
character  of  the  business  of  the  corporation, 
and  tbe  fact  of  its  Insolvency,  bad  been 
made  to  the  state  board ;  that  the  policy  of 
tbe  lawmaking  power  of  the  state  Is  in  favor 
of  fostering  manufacturing  companies;  and 
that  tbe  omission  to  make  the  return,  upon 
which  tbe  state  board  allows  the  exemption, 
should  not  be  permitted  to  overthrow  this 
beneficent  policy.  With  a  desire  to  give  ef- 
fect to  this  liberal  intention,  I  have  sought 
for  some  logical  reason  upon  which  to  rest 
a  conclusion  favorable  to  the  claim  of  the 
petitioner,  but  have  not  been  able  to  do  so. 
The  act  under  which  franchise  taxes  are 
levied,  as  amended  (P.  L.  1901,  p.  31),  enacts 
that  all  corporations,  other  than  those  which 
are  subject  to  tbe  payment  of  a  state  fran- 
chise tax  based  upon  gross  receipts,  shall 
make  an  annual  return  to  the  state  board, 
which  shall  contain  the  amount  of  the  capi- 
tal stock  of  such  corporation  Issued  and  out- 
standing on  the  1st  day  of  January  preced- 
ing tbe  making  of  said  return;  which  shall 
be  made  on  or  before  the  first  Tuesday  In 
May  In  each  year,  and  then  declares  that 
all  corporations  shall  pay  an  annual  license 
fee  or  franchise  tax  on  such  capital  stock. 
In  the  manner  and  to  the  extent  stated  In 
the  act  The  act  further  provides  that  It 
shall  not  apply  to  certain  corporations,  of 
which  a  manufacturing  company  is  one, 
where  at  least  50  per  cent  of  Its  capital 
stock  Issued  and  outstanding  Is  Invested  In 
that  business  carried  on  within  this  state, 
provided  that  the  corporation  entitled  to  the 
exemption  shall  have  stated  In  its  return 
where  the  manufacturing  establishment  Is 


located,  tbe  character  of  the  goods  manu- 
factured, tbe  to'tal  amount  of  Its  capital 
stock,  and  tbe  amount  of  capital  stock  actual- 
ly employed  in  New  Jersey  in  carrying  on 
such  manufacturing  business.  It  thus  ap- 
pears that  all  corporations  are  liable  to  the 
tax,  imless  its  annual  return  shall  disclose 
that  It  Is  within  tbe  exempted  class. 

It  has  been  determined  by  our  Conrt  of 
Errors  and  Appeals  that  tbe  assessment  to 
be  made  against  the  franchise  of  a  company- 
incorporated  under  the  laws  of  this  state  Is 
an  arbitrary  imposition  laid  without  regard 
to  tbe  value  of  Its  property,  or  Its  franchises, 
or  whether  It  exercises  tbe  latter  or  not,  and 
Is  Imposed  solely  as  a  condition  of  its  con- 
tinued existence,  and  that  without  regard  to 
solvency  or  Insolvency.  In  re  U.  S.  Car.  Co., 
60  N.  J.  Eq.  514,  43  Atl.  673.  The  defendant 
company  bad  a  corporate  existence  In  1903, 
it  made  no  return  and  took  no  steps  to  put 
Itself  in  a  position  to  have  the  benefit  of  the 
proviso  contained  In  the  act  of  1901,  and, 
so  far  as  the  state  board  of  assessors  had 
knowledge,  it  fell  within  tbe  class  described 
In  the  act  as  "all  corporations  Incorporated 
under  the  laws  of  tbls  state."  In  Hardin 
V.  Morgan  et  al.  (N.  J.  Sup.)  57  Atl.  155,  and 
affirmed  by  the  court  of  last  resort,  71  N. 
J.  Law,  342,  61  Aa  1118,  It  was  adjudged 
that:  "Four  things  at  least  are  now  neces- 
sary to  secure  exemption  from  tbe  state 
franchise  tax:  First,  that  at  least  50  per 
cent,  of  the  capital  stock  of  the  company 
Issued  and  outstanding  on  January  Ist  next, 
preceding  the  annual  return,  shall  be  Invest- 
ed In  manufacturing  carried  on  within  this 
state;  second,  that  the  annual  return  to  the 
state  board  of  assessors  shall  state  where 
the  manufacturing  is  located,  and  the  char- 
acter of  tbe  goods  manufactured.  •  •  • 
The  right  to  exemption  Is  a  matter  of  grace 
which  the  sta'tute  confers  upon  the  com- 
pliance with  Its  requirements.  It  Is  essoi- 
tlal  to  secure  tbe  exemption  that  It  shall  be 
applied  for  within  the  time  and  In  the  man- 
ner pointed  out  by  the  statute;  otherwise 
the  exemption  Is  lost"  In  the  case  Just 
cited,  the  company  was  a  manufacturing 
corporation  and  would  have  been  entitled 
to  the  exemption  If  the  proper  return  had 
been  made. 

As  In  tbe  U.  S.  Car.  Co.  Case,  supra.  It 
was  held  that  neither  the  levying  of  the  as- 
sessment after  the  appointment  of  the  re- 
ceiver, nor  the  fact  of  insolvency,  in  any 
way  affected  the  right  of  tbe  state  to  the 
franchise  tax  so  long  as  the  company  con- 
tinued In  existence,  and  as  it  has  also  been 
determined  In  Hardin  v.  Morgan  et  al.,  su- 
pra, that  tbe  making  of  the  return  is  a  pre- 
requisite to  exemption,  I  am  of  tbe  opinion 
that  tbe  cases  last  cited  must  control  the 
one  under  consideration,  and  that,  as  this 
corporation  was  subject  to  a  franchise  tax 
or  license  fee  unless  It  made  the  return  re- 
quired by  law,  the  assessmmt  was  properly 
levied,  and  the  receiver  will  be  ao  advised. 
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DICK  T.  Mcpherson  et  ai. 

(Supreme  Court  of  New  Jen«y.    Not.  16, 1906.) 

1.  Pl^KAOING — COFT  or   IlTSTBUHENT   AlTiraZZD 

— ^Variance. 

Where,  in  an  action  for  breach  of  coTenants 
in  a  deed,  there  is  a  variance  between  the  al- 
legations in  the  declaration  and  a  copy  of  the 
deed  annexed  tliereto  and  made  a  part  thereof 
as  to  what  covenants  the  deed  contains,  the 
oonrt  will,  on  determining  wtiat  the  covenants 
are,  consider  the  copy  of  the  deed  as  setting 
them  forth  correctly;  Prac.  Act,  {  119  (P.  L. 
1903,  p.  670),  providing  that  a  copy  of  a  writing 
annexed  to  a  pleading  shall  core  any  defect 
therein. 

2.  COVEWAWTB  —  WaBRANTT  —  AOTIOKtS  FOB 
Bbkach — Dkciabation — SuFFICaENCT. 

A  declaration,  in  an  action  for  breach  of  a 
covenant  in  a  deed,  which  alleges  tiie  eviction 
of  the  grantee  by  a  person  unnamed  who  claimed 
a  right  of  possession  under  a  decree  adjudging 
void  a  deed  to  the  grantor  and  on  which  the 
grantee's  title  rests,  and  which  shows  that  the 
grantor  covenanted  to  defend  title  against  the 
claims  of  the  grantor,  his  heirs,  and  all  persons 

"laxirfnllv  rlniminor     •     •     •     unrlAp  him.     atntfiti 


"lawfully  claiming 
no  cause  of  action. 


under  him,    states 


Action  by  Walter  B.  Dldc  against  Jane  D. 
McPherson  and  another,  as  executors  of 
John  McPherson,  deceased.  On  demurrer  to 
declaration.    Judgment  for  defendant 

Argued  June  Term,  1906,  before  GUM- 
MERE,  a  J.,  and  FORT,  PITNEY,  and 
REED,  JJ. 

Thompson  &  Dole,  for  demurrant 

OUMMERE,  C.  J.  The  plaintiff  brought 
an  action  on  contract  against  the  defendants, 
as  executors  of  John  McPherson,  deceased,  to 
recover  damages  for  breach  of  certain  cove- 
nants alleged  to  be  contained  in  a  deed  of 
conveyance  made  by  McPherson  to  the  plain- 
tiff, and  which  relate  to  the  possession  and 
use  by  the  plaintiff  of  the  premises  embraced 
In  the  conveyance.  The  breach  assigned  is 
the  eviction  of  the  plaintiff  by  some  person 
nnnamed,  who  claimed  a  right  of  possession 
under  a  decree  of  the  Court  of  Chancery 
which  adjudged  to  be  void  and  of  no  effect  a 
deed  made  by  the  riparian  commissioners  to 
McPherson  for  the  premises  in  question,  and 
upon  which  the  letter's  title  rested.  The  dec- 
laration recites  the  covenants  alleged  to  have 
been  broken,  and  then  refers  to  and  makes  a 
part  of  the  pleading  a  copy  of  the  deed  from 
McPherson  to  the  plaintiff,  which  is  thereto 
annexed. 

An  inspection  of  the  recitals  In  the  declara- 
tion and  of  the  Instrument  annexed  discloses 
a  variance  In  the  language  of  the  covenants. 
In  ascertaining,  therefore,  what  covenants 
were  actually  entered  into  by  the  grantor 
named  tn  the  conveyance,  the  copy  of  the 
deed  must  be  considered  as  accurately  set- 
ting them  forth.  Prac.  Act  (Revision  of 
1908,  P.  L.  1908,  p.  570)  !  119.  The  only 
covenant  In  the  deed  relating  to  the  posses- 
sion and  use  of  the  premises  by  the  plaintiff, 
which  is  found  in  the  copy  annexed  to  the 
dedaratioii,  U  In   these  w<n^:    "And  the 


said  John  McPherson,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  covenant, 
grant,  and  agree  to  and  with  the  party  of  the 
second  part  [the  plaintiff],  his  heirs  and  as- 
signs, that  he,  the  said  John  McPherson,  his 
heirs,  all  and  singular  the  hereditaments  and 
premises,  hereinabove  described  and  granted, 
with  the  appurtenances,  unto  the  said  party 
of  the  second  parti  his  heirs  and  assigns, 
against  him,  the  said  John  McPherson,  his 
heirs,  and  against  all  and  every  other  person 
or  persons  whomsoever  lawfully  claiming  or 
to  claim  the  same,  or  any  part  thereof,  by, 
from,  through,  or  under  him,  shall  and  will 
warrant  and  forever  defend."  It  is  obvious 
that  the  eviction  of  which  the  plaintiff  com- 
plains was  not  necessarily  an  eviction  either 
by  McPherson  himself,  or  his  heirs,  or  any 
one  claiming  by,  from,  through,  or  imder 
him.  For  aught  that  appears  to  the  con- 
trary, it  may  have  been  by  a  person  claiming 
possession  under  a  paramount  title.  In  fact, 
this  Is  the  fair  Inference  to  be  drawn  from 
the  averment  of  the  declaration,  Irrespective 
of  the  elementary  rule  that  upon  a  demurrer 
every  allegation  in  a  pleading  is  to  be  taken 
most  strongly  against  him  who  makes  It  An 
eviction  under  a  paramount  title  does  not 
constitute  a  breach  of  a  covenant  such  as 
that  contained  In  the  plalntiCT's  deed.  Wood- 
bouse  T.  Jenkins,  9  Bing.  431. 

The  defendant  Is  entitled  to  Judgment  on 
the  demurrer. 


FARR  V.  HAUENSTEIN  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nov.  16, 
1905.) 

VBAxmrnxtn  Corteyance  —  OwmsaHiF  or 

PaOPEBTT. 

Money  used  by  a  husband  in  paying  taxes. 
Interest  on  mortgage,  and  other  incumbrances  on 
the  property  of  his  wife  held,  under  the  evidence, 
his  money,  and  not  intrusted  to  him  by  another 
for  that  purpose,  so  that  his  creditors  have  a 
lien  on  such  property  to  the  extent  of  payments 
made. 

Action  by  John  O.  Farr,  Jr.,  against  Theresa 
Hauensteln  and  another.    Heard  on  applica- ' 
tlon  to  settle  decree.    Decree  for  plaintiff. 

Leon  Abbett,  for  complainant  Ja&  F. 
Mlntum,  for  defendants. 

GARRISON,  V.  C.  The  Issues  made  by  the 
pleadings  In  this  suit  were  determined  on 
the  29th  of  June,  1905,  and  the  views  of  the 
court  concerning  the  same  will  be  found  re- 
ported In  61  Ati.  147.  It  was  decided  that 
"with  respect  to  the  expenditures  made  by 
the  husband  of  his  own  money  In  the  pay- 
ment of  taxes.  Interest  on  the  mortgage,  and 
other  Incumbrances  on  this  property  •  •  • 
the  complainant,  as  a  creditor,  has  a  right 
to  have  a  charge  against  the  property  for 
such  sums."  The  case  was  referred  to  a 
master  to  ascertain  the  moneys  of  the  hus- 
band expended  to  pay  taxes,  interest  on 
mortgage,  etc,  on  this  property.    The  mas- 
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ter  took  the  testimony,  and  has  returned  the 
same.  The  master  did  not  definitely  report 
with  respect  to  the  ownership  of  the  moneys 
found  by  him  to  have  been  paid  by  Louis 
0.  Hauensteln,  the  husband,  on  account  of 
the  Interest,  taxes,  etc.,  due  upon  the  prop- 
erty. A  further  order  was  then  made  refer- 
ring the  cause  bade  to  the  master  for .  a 
definite  finding  upon  this  point  The  masto: 
was  unable  to  make  such  definite  finding  be- 
cause the  testimony  before  Um  was  mainly 
with  respect  to  the  fact  of  payment,  while 
the  testimony  which  had  been  previously 
talcen  before  the  court  concerned  the  source 
of  the  moneys.  The  master  properly  did 
not  consider  the  testimony  which  had  been 
taken  before  the  court,  and  was  not  able, 
from  the  testimony  taken  before  him,  to 
definitely  report  upon  the  ownership  of  the 
moneys.  The  matter  was  then  brought  be- 
fore the  court  for  final  determination  upon 
an  application  to  settle  the  decree  upon  the 
pleadings  and  proofs,  including  the  proofs 
taken  before  the  master. 

From  such  proofs  I  find  the  facts  to  be  that 
since  the  date  of  the  Judgment  Louis  O. 
Hauensteln,  Sr.,  has  paid  Interest  on  the 
mortgage  up<m  the  property  in  question  ag- 
gregating |1,47S,  and  taxes  and  assessments 
upon  the  same  property  within  the  same 
period  aggregating  $697.29.  The  amount  due 
upon  the  Judgment  held  by  the  complainant 
.is  11,292.22,  with  Interest  thereon  from  the 
7th  day  of  August,  1890.  In  the  testimony 
of  the  defendant  Louis  C.  Hauensteln  It 
clearly  appears  that  he  obtained  the  money 
to  make  these  payments  either  from  his  own 
funds — that  is  to  say,  money  earned  by  him- 
self— or  from  moneys  borrowed  by  him 
from  bis  son  Louis.  This  is  corroborated 
by  the  testimony  of  his  son  Louis,  who  testi- 
fies that  he  helped  bis  father  out  by  loaning 
him  money,  and  that  he  advanced  mon^ 
to  his  father.  The  moneys  which  Louis  O. 
Hauensteln,  Sr.,  the  husband,  paid  on  account 
of  bis  wife's  property  for  taxes  and  interest 
were  either  bis  own  moneys,  earned  by  him- 
self, or  were  moneys  borrowed  by  him.  He 
seeks  to  create  the  impression  that  these 
moneys  were  either  moneys  of  a  partnership 
composed  of  himself  and  his  son  Louis  or 
were  moneys  of  his  son  Louis,  Jr.,  directly 
contributed  by  bis  son,  through  him,  as  a 
mere  agent,  for  the  purpose  of  paying  these 
liens  or  incumbrances  against  the  property, 
the  title  to  which  was  in  the  name  of  Theresa 
Hauensteln.  With  respect  to  the  alleged 
partnership  l>etween  the  father  and  son,  the 
proofs  show  that,  while  the  father  carried 
on  business  under  the  name  of  Louis  O. 
Hauensteln  &  Co.,  It  was,  as  he  termed  It,  a 
mere  family  arrangement,  there  being  no 
shares,  and  was,  I  think  it  clearly  appears, 
a  mere  guise  under  which  the  father  did 
business.  The  son's  testimony  is  that  his 
father  wanted  to  start  in  the  business,  and 
he  set  lilm  up  in  it  He  clearly  states  that  he 
was  not  to  get  any  salary  or  draw  anything 


from  the  business;  and  whlle^  as  between 
blm  and  his  father,  he  may  have  some  rights 
as  a  partner,  It  nowhere  appears  that  the 
moneys-  which,  were  used  to  pay  the  taxea 
and  the  interest  were  moneys  of  this  alleged 
partnership.  In  fact,  the  son  directly  testi- 
fies that  he  has  advanced  his  father,  by  way 
of  loan,  money  In  the  neighborhood  of  $1,700. 
and  negatives  any  idea  that  be  was  himself 
paying  any  taxes  or  other  items  through  Iiis 
father  as  an  agent 

I  therefore  reach  the  conclusion  that  the 
moneys  which  Louis  C.  Hauensteln,  Sr.,  paid 
for  interest  on  the  mortgage  and  for  taxes 
and  assessments  upon  the  property  were  his 
moneys,  and  that  to  the  extent  of  the  ag- 
gregate of  such  payments  the  complainant 
has  a  lien  against  the  property  standing  In 
the  name  of  Theresa  Hauensteln;  and  that, 
unless  within  30  days  after  the  service  up- 
on the  defendants  of  a  c(^y  of  the  decree 
made  in  this  suit  they  pay  to  the  complainant 
the  amount  specified  In  said  decree,  the  pr<^ 
erty  In  question  may  l>e  sold  to  raise  and  pay 
the  said  sum. 


HARPER  T.  BSSBX  COUNTY  PARK  COM- 

,      MISSION. 
(Supreme  Court  of  New  Jersey.    Nov.  16, 1905.) 

1.  PLEADnro — Action  on  Cohtbaot — ^Pbofkbt. 

Formal  profert  of  the  contract,  in  an  action 
thereon,  is  not  necessary,  where  a  copy  thereof 
is  annexed  to  the  declaration,  and  referred  to 
therein  as  so  annexed;  Prac.  Act,  {  119  (P.  L. 
1903,  p.  570),  making  this  part  of  the  declara- 
tion. 

[Ed.  Note. — For  cases  In  point,  see  voL  39, 
Cent  Dig.  Pleading,  {  914.] 

2.  Same — iNnKPtNiTENrss — DEinrsBEB. 

It  Is  not  ground  for  demurrer,  but  for 
motion  to  strike  out,  that  a  count  of  a  declara- 
tion does  not  specify  with  sufficient  particularity 
the  alleged  breaches  of  contract. 

[Ed.  Note. — For  cases  in  point  see  voL  89. 
Cent  Dig.  Pleading,  {{  409,  604.] 

Action  by  Andrew  Harper  against  the 
Essex  County  Park  Commission.  Heard  on 
demurrer  to  first  count  of  declaration.  Judg- 
ment for  plaintiff. 

Argued  June  term,  1905,  before  GUM- 
MERE.  C.  J.,  and  FORT,  PITNBT,  and 
REED,  JJ. 

Hugh  B.  Reed,  for  plaintiff.  Alonzo  Church, 
for  defendant 

GUMMERB,  C.  J.  This  la  an  action  upon 
contract  The  first  ground  of  demurrer  is 
that  the  count  attacked  Is  in  assumpsit  when 
it  should  be  in  covenant  for  the  reason  that 
the  agreement  sued  upon  (a  copy  of  which  Is 
annexed  to  the  declaration,  and  referred  to 
In  the  body  of  the  pleading  as  so  annexed) 
Is  under  seal.  An  inspection  of  the  copy, 
however,  shows  that  this  ground  of  demur- 
rer is  based  upon  a  misapprehension.  AI- 
though  the  agreement  recites.  In  its  con- 
clusion, that  the  Essex  County  Park  Gom> 
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mlaalim  has  caused  Its  corporate  seal  to  be 
thereto  affixed,  and  that  the  plaintiff  has 
thereunto  set  his  seal,  this  recital  Is  not 
borne  out  by  the  fact  Neither  the  seal  of 
the  commission  nor  of  the  plaintiff  Is  at- 
tached to  the  agreement 

The  second  ground  of  demtirrer  is  that  the 
plaintiff  has  failed  to  make  profert  of  the 
contract  sned  npon.  But  formal  profert  is 
not  necessary,  even  In  an  action  upon  a 
contract  under  seal,  when  a  copy  of  the  writ- 
ing Is  annexed  to  the  declaration,  and  re- 
ferred to  in  the  body  of  the  pleading  as  so 
annexed.  By  force  of  section  119  of  the 
practice  act  (P.  L.  1903,  p.  670)  the  effect 
of  snch  annexation  and  reference  is  to  make 
the  writing  Just  as  much  a  part  of  the  decla- 
ration as  if  it  had  been  precisely  set  forth 
therein.  Mershon  v.  Williams,  68  N.  J.  Law, 
402,  44  Atl.  211. 

The  third  ground  of  demurrer  Is  that  the 
count  does  not  specify,  with  sufficient  par- 
ticularity, the  breaches  of  the  agreement 
alleged  to  have  been  committed  by  the  de- 
fendant But,  assuming  this  to  be  so,  such 
a  defect  is  not  within  the  reach  of  a  general 
demurrer.  It  could  only  be  taken  advantage 
of,  under  the  old  practice,  by  special  de- 
murrer; and  since  the  abolition  of  that  plead- 
ing by  statute  It  can  only  be  dealt  with  on  a 
motion  to  strike  out  the  count 

The  plaintiff  Is  entitled  to  Judgment  on 
the  demurrer. 


HILL  et  al.  ▼.  HILL  et  aL 

(Court  of  Chancery  of  New  Jersey.    Not.  17, 
1905.) 

BXKCIJTaBS  —  ACCOVNTINO  —  NBOLIOENCB  — 

Laches. 

Complainants,  as  legatees  of  their  father, 
charged  defendants,  as  executors  of  his  will, 
as  if  both  defendants  were  alive,  with  having 
received  $3,000  as  the  proceeds  of  his  estate, 
and  showed  where  in  the  ordinary  course  of 
basiness  they  oaght  to  have  received  $40O 
from  another  source,  and  called  on  them  to  ac- 
coant  One  of  the  defendants  answered  by 
showing  that  his  coexecutor  received  all  the 
money  from  the  proceeds  of  the  estate  proper, 
and  died  a  year  thereafter,  and  with  regard  to 
the  $400  disavowed  all  knowledge  thereof,  and 
stated  that  he  paid  no  attention  to  the  manage- 
ment of  the  estate  and  executing  tise  will,  either 
in  the  lifetime  of  his  coexecutor,  who,  com- 
plainants Icnew,  handled  the  money,  and  who  had 
t>een  dead  17  years,  or  afterwards,  and  that  he 
was  never  called  on  to  do  anything  in  the  prem- 
ises till  the  filing  of  the  hill.  17  years  after  the 
right  of  complainants  to  an  accounting  accrued. 
Held  that,  while  the  answer  admitted  culpable 
negligence,  the  cause  of  action  was  for  mere 
nonfeasance,  and  was  barred  by  laches. 

Suit  by  Rhoda  Hill  and  others  against 
Samuel  Hill,  executor  of  James  Hill,  de- 
ceased, and  others.  Final  bearing  on  bill  and 
the  answer  of  said  Samuel  Hill.  Bill  dis- 
missed. 

Freeman  Woodbridge,  for  compiainants. 
Frederick  P.  Pearse,  for  answering  defend- 
ant 

62  A.— 25 


PITNEY.  V.  C.  The  object  of  the  suit  is 
to  hold  the  answering  defendant  liable  as 
surrlvlng  orecutor  of  the  will  of  the  father 
of  all  the  parties  except  Hoffman.  The 
ground  of  the  complainants'  (who  are  legatees 
under  a  will)  claim  as  finally  developed  is 
negligence  on  the  part  of  the  defendant 
One  of  the  answers  to  that  claim  Is  acqui- 
escence and  laches  on  the  part  of  the  com- 
plainants of  such  a  character  and  degree  as 
to  bar  them  in  their  relief.  The  cause  be- 
Inig  heard  on  bill  and  answer,  the  statemoits 
of  fact  In  the  answer  must  be  taken  as  true. 
I  feel  constrained  to  say  that  the  case  is 
not  presented  in  a  satisfactory  shape.  One 
cannot  avoid  the  suspicion  that  the  com- 
plainants may  have  a  much  better  case  than 
is  stated  by  their  bill,  and  that  the  defendant 
may  have  a  much  better  case  than  is  stated 
in  his  answer.  No  answer  has  l>een  put  In 
by  Hoffman,  who  is  charged  as  administrator 
cmn  testamento  aimexo  of  Samuel  Hill,  de- 
ceased, who  was  the  grandfather  of  all  the 
parties  except  Hoffman.  The  estate  which 
is  sought  to  be  recovered  consists  (1)  of  the 
estate  proper  of  James  Hill,  the  father,  which 
came  to  the  hands  of  Jehu  Hill,  now  de- 
ceased, as  coexecutor  with  the  defendant 
Samuel  of  James  Hill,  deceased,  and  (2)  the 
share  which  James  Hill  was  entitled  to  In  the 
estate  of  his  father,  Samuel  Hill,  deceased, 
which  came  into  the  possession  of  the  defend- 
ant Hoffman. 

The  facts  are  that  James  Hill,  of  Middle- 
sex county,  died  December  28,  1885,  testate 
of  a  will  which,  after  giving  several  small 
legacies  and  providing  for  his  widow,  directed 
the  residue  of  his  estate  to  be  equally  di- 
vided between  his  five  children,  namely,  the 
tliree  complainants  and  the  defendants  Sam- 
uel and  Jehu  Hill.  He  appointed  his  broths 
Jehu  (since  deceased)  and  Ills  son  Samuel, 
the  answering  defendant  bis  erecatan. 
Those  executors.  In  January,  1886,  filed  an 
inventory  of  personal  estate  amounting  to 
$1,107.10.  Subsequently,  in  March  of  the 
same  year,  they  sold  two  parcels  of  real 
estate  under  a  power  In  the  will.  One  parcel 
sold  for  $1,575.65  and  the  other  for  $71^72. 
The  defendant  Samuel  Joined  in  these  deeds, 
but  never  received  any  of  the  proceeds ;  the 
whole  having  been  taken  by  his  coexecutor, 
Jehu  Hill,  the  brother  of  the  testator.  No 
accounting  was  ever  made  by  either  Jehu 
Hill,  the  executor,  or  by  the  defendant  Sam- 
uel Hill.  The  bill  alleges  that  one  of  the 
complainants  has  received  $100  on  account 
of  a  legacy  of  $150  given  to  her  by  her  fa- 
ther's will,  and  that  another  one  has  re- 
ceived a  like  sum  on  account  of  her  legacy 
of  an  equal  amount  The  bill  makes  no  al- 
l^^ation  as  to  the  character  of  the  dealings 
of  the  executors  with  the  money  of  the  estate 
as  aforesaid  received,  but  assumes  that  np- 
on mere  Joining  in  the  Inventory  by  the  an- 
swering defendant  and  by  a  like  Joining  In 
the  conveyances  of  real  estate,  he  became  ab- 
solutely at  onoe  bound  to  account  for  the 
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whole,  and  prays  rach  an  accotmtlng.  In 
fact,  tbe  bill  proceeds  against  Samuel  Hill 
and  his  uncle,  Jehu,  as  executors,  as  If  each 
were  alive,  and  takes  no  notice  of  the  death 
of  Jehu,  which  occurred,  according  to  tbe 
answer,  on  the  14th  of  April,  1887,  a  UtUe 
more  than  a  year  after  the  sale  of  the  lands. 
It  alleges  no  waste  of  the  estate  by  either 
executor,  nor  any  special  neglect  by  either. 
It  does  not  anticipate  any  defense  which  may 
be  set  up  by  the  defendants,  nor  does  It  state 
the  least  reason  why  tbe  complainants  have 
rested  for  so  many  years  without  calling  tbe 
defendants  to  account 

Tbe  executors  were  liable  to  account  early 
in  the  year  1887.  The  bill  was  filed  July  6, 
1904,  at  least  17  years  after  the  right  ac- 
crued. The  only  indication  of  tbe  respective 
ages  of  the  children,  found  in  the  bill,  is 
tbe  order  in  which  they  are  named,  as  fol- 
lows :  Mrs.  Hayward,  named  as  such ;  Mrs. 
Reed,  named  as  Mary  C.  Hill;  Rhoda  Hill 
(the  complainants);  Samuel  Hill;  and  Jehu 
Hill.  The  answer  of  Samuel  shows  that  at 
tbe  death  of  bis  father  he  was  a  little  over 
21  years  old.  Then,  after  stating  the  death 
of  bis  uncle,  Jehu,  the  defendant  says: 
"Possibly  by  virtue  of  the  extreme  youth  of 
this  defendant"  he  never  had  anything  to  do 
with  the  actual  control  and  management  of 
said  estate,  and  never  had  any  of  the  moneys 
of  said  estate,  whldti  was  wholly  controlled 
by  the  said  Jehn  Hill,  "all  of  which  was  fully 
known,  and  has  been  fully  known  for  years, 
to  tbe  three  above-named  complainants." 
The  answer  proceeds  to  state  that,  since  tbe 
death  of  Jehu,  be  (Samuel)  never  has  bad  any 
of  the  moneys  of  tbe  estate  of  said  de- 
ceased; none  ever  having  come  to  the  de- 
fendant's hands,  the  defendant  not  knowing 
there  was  any  estate  to  settle,  supposing  the 
said  estate  bad  long  ago  been  settled  and  dis- 
posed of  by  his  coexecntor. 

I  feel  constrained  to  say  that  this  section 
of  tbe  answer,  which  I  have  paraphrased, 
seems  to  me  to  admit  gross  negligence  on  the 
part  of  the  answering  defendant  His  coex- 
ecutor  died  about  18  months  after  over  $3,000 
of  the  estate  bad  come  to  his  hands,  in  which 
he,  the  answering  defendant,  was  interested, 
to  the  extent  of  a  legacy  of  $200  and  a  share 
in  tbe  residue  equal  with  his  sisters  and 
brother.  In  admitting  in  his  answer  tbe  join- 
ing in  the  deeds  for  the  two  parcels  of  land, 
be  says  as  to  both  that  be  knew  nothing  of 
the  circumstances  of  tbe  sale  and  received 
none  of  the  moneys,  except  that  he  received 
$100  on  account  of  his  legacy,  and  (after  deal- 
ing with  tbe  Interest  of  his  father  In  the  es- 
tate of  his  grandfather,  presently  to  be  men- 
tioned) he  closes  his  answer  with  this  allega- 
tion: "In  conclusion,  be  says  that  be  knows 
nothing  whatever  concerning  tbe  estate  of 
his  fath»,  never  having  managed  or  directed 
the  same,  or  any  of  tbe  moneys,  with  the  ex- 
ception of  $100,  a  part  of  bis  legacy;  but  this 
defendant  believes,  charges  and  insists  that 
npon  a  settlemoit  of  the  estate  of  Jehu  EUIl, 


his  coexecntor,  by  Ills  executor*,  It  will  be 
shown  tbat  there  are  no  moneys  In  tbe  bands 
of  Jehu  Hill,  deceased,  which  have  not  been 
paid  out  in  the  settlement  and  distribution  of 
the  estate  of  James  Hill,  deceased."  Upon 
this  closing  allegation  I  remark  that  It  Is  quite 
insufficient  to  be  treated  by  tbe  court  as  a 
statement  of  fact  which  must  be  taken  as 
true  on  a  bearing  on  bill  and  answer. 

The  same  remark  applies  to  another  state- 
ment in  the  answer,  arising  out  of  tbe  pro- 
visions of  tbe  will  for  the  testator's  widow. 
It  would  seem  that  be  had  a  second  wife,  and 
provided  in  his  will  tbat  she  should  have 
"over  and  above  her  dower  right  of  one-third 
of  my  property  after  my  debts  and  expenses 
are  paid,  the  interest  of  said  one-third  only 
to  be  paid  to  her  as  long  as  she  shall  remain 
my  widow,  one  bedstead,  one  bed  and  l>eddlng, 
one  set  of  chairs,  one  table,  one  carpet,  one 
looking  glass,  and  tbe  double  picture  of  our 
photograph."  The  effect  of  this  bequest  Is 
to  give  her  outright  the  specific  articles  of 
furniture  mentioned  and  the  Interest  of  one- 
third  of  his  estate  as  long  as  she  should  re- 
main bis  widow.  The  allegation  of  tbe  will 
Is  tbat  the  widow  married  on  April  IS,  1889, 
a  little  more  than  three  years  after  her  first 
husband's  death,  and  thereby  her  interest 
under  tbe  will  ceased.  It  does  not  appear 
whether  she  accepted  the  bequest  to  her  In 
lieu  of  dower.  It  may  be  supposed  tbat  sbe 
Joined  with  the  executors  in  the  conveyance 
of  the  real  estate.  There  la  no  allegation 
either  in  the  bill  or  answer  on  tbat  snbject. 
Tbe  answer  states  tbat  the  answering  de- 
fendant knows  nothing  concerning  the  remar- 
riage of  the  widow,  "but  supposes  the  same  to 
t>e  true,"  by  which  I  infer  that  he  means  to 
say  that  the  allegation  in  the  bill  in  that  re- 
spect is  true.  The  answering  defendant 
further  says  that  he  "understands  that  the 
widow  received  tbe  sum  of  $500."  This  allega- 
tl<m  of  tbe  answer  Is  subject  to  tbe  same 
criticism  as  that  with  regard  to  tbe  result  of 
an  accounting  by  the  personal  representattve 
of  Jehu  Hill.  It  is  altogether  too  vague  and 
uncertain  to  be  treated  as  an  allegation  of 
a  fact  to  be  taken  to  be  true  on  bill  and  an- 
swer. But  it  may  well  be  supposed  that, 
under  the  language  of  tbe  will,  the  widow, 
when  called  upon  within  two  months  after 
the  decease  of  her  husband  to  join  in  the 
conveyance  of  his  real  estate,  demanded  and 
received  the  sum  of  $600  as  her  share  of  tbe 
proceeds,  and  perhaps  in  settlement  of  all 
demands  against  the  estate,  and  that  sucb  a 
settlement  would  be  approved  by  this  court. 

Bo  much  for  the  facts  relating  to  the  es- 
tate actually  received  by  Mie  or  both  of  tbese 
defendants.  With  regard  to  the  interest  of 
tbe  testator  in  the  estate  of  his  fatber, 
Samuel  Hill,  the  allegations  of  the  bill  are 
that  tbe  grandfather  died  January  26,  1885, 
(about  11  months  before  tbe  testator),  and 
by  bis  will  appointed  the  testator  and  <xie 
Vanderipe  executors,  and  that  these  execu- 
tors proved  the  will  in  February,  1886  (but 
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the  bill  does  not  allege  that  any  of  the  funds 
of  said  estate  came  to  their  hands);  that  af- 
terwards. In  January,  1887,  letters  of  ad- 
ministration com  testamento  annexo  de  bonis 
non  were  Issued  to  the  defendant  Hoffman; 
that  In  May,  1887,  after  the  death  of  Jeho. 
Hoffman  filed  his  account  In  the  Middlesex 
county  orphans'  court,  showing  a  balance  of 
$1,279.53  In  bis  hands,  one-fourth  of  which, 
by  the  express  terms  of  the  will  of  Samuel 
Hill,  set  forth  In  the  bill  herein,  was  given 
to  the  testator,  James  HUL  The  bill  alleges 
In  substance  that  Hoffman  has  never  paid 
any  part  of  that  one-fourth  share  to  either 
the  executors  of  James  Hill  nor  to  the  com- 
plainants, and  that  he  has  never  been  called 
upon  by  the  defendant  Samuel,  or  by  Us  co- 
executor,  Jehu,  to  pay  the  same.  The  defend- 
ant admits  these  allegations  with  regard  to 
the  death,  will,  and  estate  of  their  grand- 
father, Samuel;  but  he  says  he  knows  nothing 
about  the  accounting  of  Hoffman  or  the 
amount  found  by  the  accounting  in  his  hands, 
and  be  asserts  that  he  has  never  received  any 
money  from  Hoffman,  and  says  "that  he  has 
never  been  called  upon  to  call  the  said 
Thomas  H.  Hoffman  to  account,  and  that  he 
is  as  desirous  of  an  accounting  as  the  com- 
plainanta,  tf  the  complainants'  statements  are 
true- 
Here  again  I  feel  constrained  to  say  that 
the  defendant  admits  tbe  utter  neglect  of 
bis  duty  as  executor.  His  coexecutor,  Jehu, 
died,  as  we  have  seen,  in  April,  1887.  The 
final  account  of  Hoffman  as  executor  of  their 
ancestor  was  filed  in  May,  1887,  and  allowed 
by  tbe  orphans'  court  mi  tbe  17th  of  July  in 
that  year.  It  does  seem  to  me  that,  however 
the  defendant  may  have  been  Justified  in 
leaving  the  execution  of  the  will  of  his  father 
and  the  administration  of  his  estate  to  his 
coexecutor  and  uncle  during  the  latter's  life- 
time, surely  upon  his  death  it  was  his  duty 
to  look  after  it,  and  especially  after  the  in- 
terest of  his  father  in  the  estate  of  his 
grandfather.  The  case,  then,  may  be  briefly 
stated  thus:  The  complainants,  as  legatees 
under  the  wll]  of  their  father,  charge  the  de- 
fradants,  executors  thereof,  as  if  both  were 
allve^  with  liavlng  received  upwards  of  $8,000 
as  tbe  proceeds  of  his  estate,  and  showing 
where,  in  the  ordinary  course  of  business, 
they  ought  to  have  received  over  $400  from 
another  source,  and  calls  on  them  to  account 
One  of  the  defendant  executors  answers  by 
showing  that  his  coexecutor  received  all  of 
the  moneys  from  the  proceeds  of  the  estate 
proper,  and  died  about  one  year  after  such 
receipt,  and  with  regard  to  the  $400  from  the 
other  source  he  disavows  all  knowledge  of 
racb  mon^,  and  states  in  substance  that  be 
never  paid  the  least  attention  to  the  business 
of  managing  the  estate  and  executing  the 
wUl,  either  in  the  lifetime  of  his  coexecutor 
or  afterwards,  and  sets  up  that  he  was  never 
called  upon  to  do  anything  in  the  premises 
nntU  tbe  iUing  of  this  bill,  17  years  after 


the  right  of  the  complainants  to  an  account 
accrued.  This  answer  admits,  in  my  Judg- 
ment, culpable  negligence,  and  leaves  the  de- 
fendant liable  to  account,  unless  the  mere 
lapse  of  time  is  suflSclent  to  excuse  him  and 
bar  the  complainants'  right 

The  defendant,  In  his  answer,  does  not 
specifically  set  up  tbe  lapse  of  time  as  a 
bar.  He  does  not  show  specifically  how  he 
baa  lost  anything  In  the  way  of  evidence; 
nor,  on  the  other  hand,  do  the  complainants 
anticipate  tbe  defense  of  lapse  of  time  or 
give  any  excuse  for  their  laches.  They  rest 
on  their  rl^t  to  an  account  as  If  both  execu- 
tors were  living  and  the  transactions  were  of 
recent  date.  The  defendant  does  not  set 
up  in  his  answer  either  the  statute  of  limita- 
tions or,  as  before  remarked,  the  delay  of 
the  complainants  in  bringing  their  6nlt,  but 
rests  himself  solely  on  the  ground  that  be 
never  received  any  of  the  money  of  the  estate, 
and  in  so  doing  admits  a  cause  of  action,  name- 
ly, negligence  on  his  part,  which  the  complain- 
ants have  not  alleged.  But,  although  the  real 
question  in  tlie  cause  does  not  arise  on  the 
pleadings,  yet  it  was  dealt  with  by  counsel 
In  their  argruments  precisely  as  if  it  did  so 
arise,  and  was  treated  by  them  as  control- 
ling the  decision  of  the  causes  I  have 
therefore  felt  It  to  be  my  duty  to  consider 
it  and  act  upon  It  precisely  as  if  it  did  arise 
on  the  pleadings.  It  will  be  perceived  that 
the  cause  of  action  does  not  arise  out  of  an 
ordinary  breach  of  trust  by  tbe  trustees  of 
an  express  continuing  trust,  such  as  making 
an  improper  Investment  whereby  money  Is 
lost  to  the  cestui  que  trust,  or  a  misappropri- 
ation of  the  trust  funds,  and  the  like,  where 
it  has  been  held  that  the  statute  of  limlta- 
tiona  does  not  apply,  and  the  court  Is  lenient 
with  the  cestui  que  trust  in  dealing  with  the 
question  of  laches  in  bringing  suit  The 
cause  of  action,  as  already  remarked,  arises 
out  of  the  neglect  of  the  defendant  to  give 
proper  attention  to  the  management  of  the 
estate,  and  to  call  the  estate  of  his  coexec- 
utor to  account  promptly  after  his  decease, 
and  In  failing  himself,  after  the  death  of  his 
coexecutor.  In  calling  for  and  demanding 
bis  father's  share  in  the  estate  of  his  grand- 
father. It  Is  plainly  a  case  of  nonfeasance, 
and  not  misfeasance.  Now  all  these  causes 
of  action  arose  at  once.  Complainants'  right 
to  an  account  arose  within  a  reasonable  time 
after  the  sale  of  the  property.  They  are 
chargeable  with  notice  of  the  amoimt  of  the 
inventory,  with  tbe  amount  of  the  proceeds 
of  the  sale  of  the  real  estate,  and  with  the 
fact  that  their  father  was  entitled  to  an 
interest  in  the  estate  of  their  grandfather. 
They  are  chargeable  with  notice  that  they 
were  entitled  to  a  prompt  accounting,  which 
is  precisely  tbe  remedy  which  they  are  here 
asking.  Not  only  do  they  not  allege  their  igno- 
rance in  these  matters,  but  It  Is  quite  impos- 
sible to  believe  that  they  were  so  far  in- 
different to  their  pecuniary  rights  as  not  to 
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be  Infonned  that  the  time  bad  arrived  when 
they  were  entitled  to  receive  from  their  fa- 
ther's estate  more  than  they  did  actnally  re- 
ceive, unless  the  same  was  absorbed  in  the 
payment  ot  debts.  Moreover,  it  is  distinct- 
ly alleged  by  the  answer  that  they  knew 
that  the  moneys  were  handled  by  Jehu,  and 
at  his  death  it  is  impossible  to  suppose  that 
they  did  not  think  that  if  there  was  any- 
thing coming  to  them  from  the  estate  they 
ought  to  look  after  It  The  complainants, 
then,  are  chargeable  with  resting  on  their 
rights  for  about  17  years  without  the  least 
excuse  whatever.  In  the  meantime  it  is  fair, 
I  think,  to  Infer  that  the  vouchers  and  pa- 
pers relating  to  the  estate,  which  must 
have  been  in  the  hands  of  their  nncle,  Jeha, 
have  been  lost  or  mislaid,  and  are  not  now 
available  to  the  answering  defendant  -  Un- 
der these  circumstances  it  seems  to  me  it 
would  be  a  great  hardship  to  call  on  the  de- 
fendant to  account  for  the  moneys  actually 
received  by  his  coexecntor  and  which  it  la 
quite  possible  to  believe  may  have  been  en- 
tirely and  properly  paid  out  by  him  for 
debts  of  the  testator  in  the  due  course  of  the 
administration  of  the  estate. 

With  regard  to  the  claim  against  the  de- 
fendant Hoffman,  there  can  be  no  presump- 
tion of  any  money  having  come  to  the  hands 
of  the  deceased  executor  from  him;  for  he 
died  before  the  account  was  settled  and  the 
balance  determined.  The  complainants  were 
chargeable  with  notice  of  their  rights  under 
the  will  of  their  grandfather,  and  that  the 
money  was  in  the  hands  of  Hoffman,  and 
It  seems  to  me  they  should  have  taken  some 
measures  years  ago  to  enforce  them.  More- 
over, if  the  statute  of  limitations  had  been 
pleaded  or  distinctly  set  up  In  this  case,  1 
am  Inclined  to  the  opinion  that  It  should  have 
prevailed  by  what  Is  called  analogy.  As  be- 
fore remarked,  there  was  here  no  continuing 
or  express  trust  Complainants'  right  to  an 
account  arose  at  least  17  years  before 
bill  flled.  It  was  reasonable  for  the  answer- 
ing defendant  to  allow  his  uncle,  Jehu,  to 
have  exclusive  possession  of  the  proceeds  of 
the  estate  for  the  purpose  of  settling  the 
same.  No  liability  was  Incurred  by  him  In 
that  respect,  unless  there  were  facts  brought 
to  his  attention,  of  which  there  is  no  proof, 
showing  that  he  ought  not  to  have  trusted 
him.  This  Is  entirely  clear  under  the  course 
of  decisions  in  this  state.  His  liability,  if 
any,  must  as  before  remarked,  rest  solely 
upon  his  negligence  in  not  calling  bis  ancle's 
personal  representatives  to  account  and  pro- 
curing from  them  the  necessary  materials 
for  rendering  an  account  of  his  nncle's  deal- 
ings with  the  estate,  and  his  negligence  in 
falling,  on  his  own  motion,  to  demand  from 
the  defendant  Hoffman  his  father's  share  of 
the  estate  of  his  grandfather.  The  com- 
plainants are  chargeable  with  knowledge  of 
this  neglect  and  that  any  cause  of  action 
they  had  arising  thereout  accrued  at  once. 


and  the  principles  which  protect  cestuis  que 
trustent  against  the  operation  of  the  statute 
of  limitationB  does  not  apply. 

Upon  consideration  of  the  whole  case  I 
tblnk  that  the  bill  should  be  dismissed  as 
against  the  answering  defendant  witbont 
costs ;  but  it  may  be  retained  for  the  purpose 
of  reaching  the  defendant  Hoffman,  U  the 
complainants  shall  so  desire. 


8TATB    T.    HUMMBB. 

(Supreme   Court   of    New    Jersey.    Nov.   21, 
1906.) 

1.  OanniML  Law — Evideitcb  or  Otbb  Qf- 

FBNSn. 

Where,  on  a  prosecution  for  the  carnal 
abuse  of  a  female  child,  the  chief  of  police 
testified  on  cross-examination  that  he  had  not 
reduced  to  writing  the  stetement  of  the  child, 
that  it  was  the  practice  to  reduce  to  writing 
statements  of  peiraons  making  grave  chaises, 
and  that  he  did  not  reduce  to  writing  more 
than  a  third  of  the  statements  of  otbi^  girls 
making  similar  charges  against  other  men,  it 
was  proper,  to  show  whether  hia  failure  to 
reduce  to  writing  the  child's  statement  was 
due  to  his  lack  of  belief  in  its  truth  or  Whether 
he  was  following  his  usual  course  under  similar 
circumstances,  to  permit  him  to  testify  on  re- 
direct examination  that  there  were  other  girls 
at  the  police  headquarters  making  charges 
against  accused,  whoee  statements  he  did  not 
reduce  to  writiJog. 

2.  CanaiiAL  Law— BvioxnoE— IirsTBConoifB. 

Where  evidence  on  a  trial  for  crime  was 
competent  for  one  purpose,  it  should  not  be 
excluded  because  it  impremed  the  Jury  with 
the  idea  that  the  accused  had  a  propensity  to 
commit  the  crime  charged ;  but  the  court  should 
instruct  the  Jury  to  consider  it  only  for  the 
purpose  for  which  it  was  admitted. 
&  Witnesses — Iupkacbubht. 

It  is  not  comiwtent  to  impeach  a  witness 
by  proof  of   prior  statements,   the  making  of 
which  he  does  not  deny  when  testifying. 
4.  Cbiuiitai,  Law — Deolasationb  bt  Pkbsoit 
Ihjdsed — AOUiaSIBIIITT. 

On  a  trial  for  the  carnal  abuae  of  a  female 
child,  admissions  made  by  the  child  are  inad- 
missible; there  being  no  privity  between  her 
and  the  state  sufficient  to  render  her  admissiona 
evidence  for  the  accused. 
6.  Sams— AffeaLt— Pbbjudioiai.  Ebbob. 

Where,  on  a  trial  for  the  carnal  abuse  of  a 
female  child,  the  evidence  only  proved  that 
accused  had  unsuccessfully  attempted  to  insert 
his  penis  Into  her  private  parts,  causing  her 
pain,  the  error,  if  any,  in  an  instruction  that 
carnal  abuse  means  any  abuse  of  the  female 
child's  genital  organs,  either  by  defendant's 
private  parts  or  by  rough  handling  of  or  use 
of  her  private  parts  by  him  in  any  way,  was 
not  reversible  error ;  Criminal  Procedure  Act 
S  136  (P.  U  1898,  p.  913),  declaring  that  no 
judgment  shall  be  reversed  for  error,  except 
such  as  may  have  been  prejudicial  to  defendant. 

Error  to  Court  of  Quarter  Sessions,  Hud- 
son County. 

William  A  Hummer  was  convicted  of 
crime,  and  he  brings  error.    Affirmed. 

Argued  June  term,  1905,  before  OUM- 
MERB,  a  J.,  and  FORT,  PITNBT,  and 
REED,  JJ. 

Joseph  M.  Noonan,  for  plaintiff  In  error. 
William  H.  Speer,  for  the  State. 
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OtrMMBBB,  C  J.  The  writ  In  thlB  case 
brings  op  for  review  the  conviction  of  the 
defendant  upon  an  Indictment  charging  him 
with  the  carnal  abuse  of  one  BUa  Dennlson, 
a  female  child  under  the  age  of  16  years. 

The  first  assignment  of  error  Is  directed 
at  the  ruling  of  the  trial  Judge  In  permitting 
ttte  chief  of  police  to  testify.  In  response  to 
a  question  put  by  the  prosecutor,  that  upon 
a  certain  occasion  there  were  other  girls  at 
police  headquarters  making  charges  against 
tbe  plaintiff  In  error.  In  order  to  make 
plain  the  reason  upon  which  our  conclusion 
upon  this  assignment  rests,  a  recital  of  the 
drcnmstances  under  which  the  challenged 
evidence  was  admitted  becomes  necessary. 
The  witness  had  been  called  by  the  state  for 
the  apparent  purpose  of  proving  the  excited 
mental  condition  of  the  prosecuting  witness, 
when  before  the  chief  for  the  purpose  of  ex- 
amination with  relation  to  the  alleged  crim- 
inal act  of  the  plaintiff  in  error.  On  his 
crosa-cxamlnatlon  he  was  asked  whether  he 
had  taken  down  the  girl's  statement  in 
writing,  and  answered  that  he  bad  not  He 
was  then  asked  whether  It  was  not  the  prac- 
tice of  hlB  department  to  take  statements  In 
writing  when  the  charges  made  were  of  a 
grave  character,  and  admitted  that  it  was. 
He  was  then  asked  if  he  could  remember  any 
other  case  of  this  kind  of  crime  where  he 
did  not  take  a  written  statement  of  the 
prosecuting  witness.  His  answer  to  this 
question  was  as  follows:  "Well,  there  were 
such  few  cases  where  there  was  such  abun- 
dance of  evidence  that  I  don't  suppose  It  Is 
likely."  He  was  then  asked  whether  there 
were  not  other  girls  at  police  headquarters 
making  charges  against  other  men,  and  an- 
swered that  there  were,  and,  being  then 
asked  whether  he  took  all  their  statements 
down  in  writing,  he  answered,  "No,"  that  he 
did  not  take  down  more  than  one-third  of 
them.  The  obvious  purpose  of  this  line  qf 
cross-examination  was  to  Impress  the  minds 
of  the  Jurors  with  the  Idea  that,  from  the 
fact  that  the  witness  had  not  taken  down 
fb»  Dennlson  girl's  statement  in  writing,  he 
had  given  little  credence  to  her  story.  His 
answer  to  the  last  of  the  questions  which 
have  been  recited  showed  that  the  Inference 
sought  to  be  drawn  from  his  nonaction  lost 
much  of  Its  force  where  a  number  of  'snch 
complaints  were  lodged  by  differoit  girls 
against  the  same  man.  In  this  situation  of 
the  case  it  was  manifestly  proper  that  the 
Jury  should  be  able  to  determine  whether 
the  failure  of  the  witness  to  take  down  the 
girl's  statement  in  writing  was  due  to  his 
lade  of  belief  in  its  truth  or  whether,  in  not 
doing  so,  he  was  following  his  usual  course 
under  circumstances  similar  to  those  which 
were  present  in  the  matter  which  he  was 
then  Investigating.  The  prosecutor,  there- 
fore, at  the  dose  of  the  cross-examination, 
which  followed  immediately  after  the  asking 


and  answering  of  this  last  questlcm,  put  the 
question  which  it  is  now  argued  was  erro- 
neously admitted.  The  basis  of  the  argu- 
ment is  that  It  Is  Incompetent  on  the  trial  of 
an  indictment  to  prove  that  the  defendant 
has  been  guilty  of  other  crimes  similar  in 
character  to  that  charged  against  him  In  the 
indictment,  or  even  that  he  has  a  propensity 
to  commit  such  crimes,  and  that  the  chal- 
lenged testimony  had  this  effect  That  proof 
offered  for  the  purpose  Indicated  In  this  argu- 
ment ought  not  to  be  received,  and  that  Its 
admission  constitutes  legal  error  must  be  at 
once  conceded.  But  evidence  which  is  incom- 
petent If  offered  for  one  purpose  is  very 
frequently  admissible  when  offered  for  an- 
other. A  very  common  Instance  of  this  con- 
dition In.  a  criminal  trial  Is  found  In  the  ad- 
mission of  proof  that  the  defendant  (when 
be  has  offered  himself  as  a  witness  In  the 
case)  has  been  convicted  of  other  crimes, 
whether  like  or  unlike  that  under  which  he 
Is  being  then  tried.  Such  proof  Is  admitted 
solely  for  the  purpose  of  affecting  the  credi- 
bility of  the  defendant  and  the  fact  that  it 
may  leave  upon  the  Jury  the  impression  that 
the  defendant  has  a  criminal  propensity  does 
not  Justify  its  exclusion.  The  evidence  now 
under  consideration  was,  in  our  opinion,  com- 
petent for  the  purpose  for  which  It  was 
offered,  and  which  has  been  already  indi- 
cated, namely,  to  preclude  the  Inference  that 
the  failure  of  the  chief  of  police  to  take  down 
in  writing  the  statement  of  the  prosecuting 
witness  was  due  to  a  want  of  belief  on  his 
part  of  its  truthfulness.  This  being  so,  it 
would  have  been  an  error,  injurious  to  the 
state,  to  have  excluded  it  because  of  its  tend- 
ency to  Impress  the  Jury  with  the  idea  that 
the  defendant  had  a  propensity  to  commit 
the  crime  for  which  he  was  then  upon  trial. 
The  protection  of  the  defendant  against  such 
a  result  was  to  request  the  court  to  Instruct 
the  Jury  as  to  the  limitations  of  the  evidence 
and  of  the  purposes  for  which  alone  it  could 
be  considered  by  them. 

The  next  assignment  of  error  relates  to  the 
exclusion  of  certain  testimony  sought  to  be 
given  by  Mr.  Doherty,  the  attorney  of  the  de- 
fendant, while  on  the  witness  stand.  The 
testimony  excluded  was  a  conversation  had 
by  the  witness  with  the  Dennlson  girl  at  an 
interview  had  some  time  before  the  trial. 
The  object  for  which  the  excluded  testimony 
was  offered  was  not  stated.  It  was  not  com- 
petent for  the  purpose  of  impeaching  her 
credibility,  for  she  bad  not  denied,  while 
upon  the  witness  stand,  making  any  of  the 
statements  which  Mr.  Doherty  was  asked  to 
repeat  It  was  not  competent  to  prove  the 
statements  as  admissions  made  by  her,  for, 
as  was  pointed  out  by  this  court  in  State  v. 
Brady,  71  N.  J.  Lew,  800.  59  Aa  6,  there  is 
no  su(^  privity  between  the  victim  of  a  crim- 
inal act  and  the  state  as  to  render  admissions 
made  by  the  former  competent  evidoice  In 


Digitized  by 


Google 


390 


82  ATLANTIC  BBPORTBB. 


(N.J. 


behalf  of  the  party  charged  with  the  WMn- 
mlssion  of  the  crime.  This  testimony  there- 
fore was  properly  excluded. 

Aoother  assignment  of  error  Is  directed 
at  the  charge  of  the  court  as  to  what  consti- 
tutes the  carnal  abase  of  a  female  child. 
The  Instrnctlon  complained  of  was  as  fol- 
lows: "Carnal  abuse  means  any  abuse  of 
the  female  child's  genital  organs,  either  by 
the  defendant's  private  parts,  or  by  rongh 
handling  of  or  use  of  hee  private  parts  by 
him  in  any  way."  The  contention  made  on 
behalf  of  the  defendant  is  that  there  may  be 
a  rough  handling  of  the  private  parts  of  a 
female  child  under  such  circumstances  as 
to  disprove  that  the  person  so  doing  was 
guilty  of  the  crime  of  carnal  abuse,  and  that 
therefore  this  Instruction  was  ei;roneous. 
But,  assuming  that  this  contention  Is  well 
founded,  it  affords  no  ground  for  reversing 
the  conviction.  By  virtue  of  the  136th  sec- 
tion of  the  criminal  procedure  act  (P.  L. 
1898,  p.  915),  no  judgment  given  upon  any  in- 
dictment shall  be  reversed  for  any  error,  ex- 
cept such  as  shall  or  may  have  prejudiced 
the  defendant  in  maintaining  his  defense  up- 
on the  merits.  In  the  case  before  us  the 
proof  submitted  by  the  state.  In  support  of 
the  charge  laid  against  the  defendant,  was 
that  he  bad  unsuccessfully  attempted  to  in- 
sert bis  penis  Into  the  private  parts  of  this 
girl,  causing  her  some  pain  by  doing  so.  No 
evidence  was  Introduced  showing  any  rough 
handling  of  her  parts,  except  this  attempted 
entrance  of  her  person.  The  abstract  prop- 
osition complained  of  might  possibly  have 
been  considered  by  the  Jury  as  an  instruction 
that,  in  order  to  Justify  a  conviction,  there 
must  have  bem  a  rough  handling  of  the  girl's 
private  parts  while  attempting  to  effect  an 
entrance  into  her  person.  It  is  not  possible, 
It  seems  to  us,  that  they  should  have  based 
their  verdict  of  guilty  upon  a  conclusion 
that  there  had  been  no  attempt  on  the  part 
of  the  plaintiff  to  enter  the  girl's  person,  but 
that  be  had  roughly  handled  her  private 
parts,  in  the  absence  of  any  evidence  what- 
cvo-  upon  which  to  found  such  a  conclusion. 

Other  errors  have  been  assigned  and  have 
received  due  consideration.  We  do  not,  how- 
ever, find  them  to  be  of  sufficient  merit  to 
Justify  discussion. 

The  conviction  under  review  should  be 
affirmed. 


BOROUGH  OF  WASHINGTON  v.  WASH- 
INGTON WATER  CO. 

(Court  of  Chancery  of  New  Jersey.    Nov.  22, 
1905.) 

1.  Watebs — PuBUo  Supply — Cobporations — 
Duties. 

A  water  company,  which  is  the  sole  source 
of  water  supply  for  a  borough,  is  a  quasi  pub- 
lic corporation  bound  to  supply  water  to  the 
l>orough  at  a  reasonable  price,  to  be  fixed  by 
'I  competent  tribunal  in  case  no  agreement 
>;ot\veen  the  parties  can  be  reached. 


2.  Same — Cuttih6  oiT  Supply — Ikjukotiow. 

Where  a  water  company,  whidi  was  the 
sole  source  of  supplv  of  a  borough,  threatoied 
to  cut  off  the  supply  in  case  the  borough  re- 
fused to  pay  a  sum  for  past  service,  which  it 
claimed  was  nnreasonable,  the  borongo  was  en- 
titled to  a  preliminary  injunction  restraining 
the  cutting  off  of  the  supply  pendente  lite. 
8.  Sake — EQurtY  Jubibdiction. 

Where  a  water  company  which  was  the 
sole  source  of  supply  of  a  borough,  threatened 
to  cut  off  the  supply  nnless  the  borough  paid 
certain  charges,  which  it  alleged  were  unrea- 
sonable, for  past  service^  tb«  jurisdiction  of  a 
court  of  equity  in  a  suit  to  restrain  the  cutting 
off  of  the  supply  and  to  fix  a  reasonable  charge 
extended  only  to  the  determination  of  whether 
the  price  demanded  was  unreasonable,  and,  if 
so,  to  enjoin  the  cutting  off  of  the  supply  for 
Iti  nonpayment,  but  did  not  include  the  re- 
covery by  the  water  company  of  a  reasonable 
sum  for  past  service. 

4.  Injunction — Pbeuicinaby    IitJUNonoN — 
CoNomoNB. 

Where,  in  a  suit  to  restrain  a  water  com- 
pany, which  was  the  sole  source  of  a  borough's 
supply,  from  cutting  off  the  same  because  of 
the  borough's  refusal  to  pay  a  charge  for'  past 
service  which  it  claimed  was  unreasonable,  the 
afiidavits  on  an  application  for  a  preliminary 
injunction  as  tu  the  reasonableness  of  the  sum 
charged  were  conflicting,  a  preliminary  injunc- 
tion should  be  granted  on  condition  that  the 
borough  should  pay  into  court  or  secure  three- 
fourths  of  the  sum  paid  under  the  last  con- 
tract with  the  company  for  water  supplied 
pending  suit,  and  stipulate  to  pay  such  further 
sum  as  the  court  should  direct  by  final  decree. 

5.  Same. 

The  water  company  was  not  entitled  to 
payment  of  any  portion  of  the  supply  furnish- 
ed prior  to  the  filing^  of  the  bill  as  a  further 
condition  to  such  injunction. 

Suit  by  the  borough  of  Washington 
against  the  Washington  Water  Company. 
On  application  for  a  preliminary  injunction 
to  restrain  defendant  from  shutting  off  com- 
plainant's water  supply.    Granted. 

Oscar  Jeffrey,  for  complainant  William 
A.  Stryfcer  and  William  H.  Morrow,  for  de- 
fendant 

EMERT,  y.  0.  Defendant  has  for  over  20 
years  furnished  a  water  supply  to  complain- 
ant for  fire  hydrants  and  other  public  pur- 
poses under  10-year  contracts.  Under  the 
first  contract,  the  annual  sum  paid  was  $1,- 
000  a  year,  and  under  the  second  (expiring 
July  1, 1903),  $800  a  year.  On  the  expiration 
of  this  contract  and  during  the  last  two 
years,  the  parties  had  negotiations  for  the 
continuance  of  the  snpply  for  another  term  of 
years,  but  have  failed  to  agree  on  the  sum 
to  be  paid.  In  the  meantime  the  service 
has  been  contlnned  as  heretofore,  but  with- 
out any  payment  and  on  August  17,  1905, 
the  water  company  notified  the  borough  that 
from  July  1,  1903,  to  July  1,  1905,  the  water 
had  been  sui^lied  under  the  original  con- 
tract for  $800  a  year,  that  the  borough  was 
now  indebted  to  the  company  for  $1,600, 
which  it  bad  refused  to  pay,  and  that  unless 
this  indebtedness  of  $1,600  was  paid  by  Au- 
gust 25,  1906,  the  public  water  supply  would 
be  cut  off.    The  supply  Includes  street  hy- 
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drants,  tbe  only  source  of  supply  for  ex- 
tinguishing Area  Tbe  borough  thereupon 
filed  this  bill  for  an  injunction  against  cut- 
ting ofT  this  supply,  claiming  that  tbe  price 
demanded  was  unreasonable,  and  praying 
also  that  this  court  fix  the  reasonable  price 
to  be  paid.  Defendant,  on  tbe  other  hand, 
insists  that  tbe  price  demanded  Is  reason- 
able, and  by  its  answer  denies  jurisdiction  of 
this  court  for  any  purpose.  Complainant  is 
entitled  to  a  preliminary  injunction  restrain- 
ing this  cutting  off  of  Its  water  supply  pend- 
ing the  final  bearing,  for  the  following  rea- 
sons: 

•  The  defendant,  in  respect  to  the  rights  and 
duties  now  Inrolved,  Is  a  quasi  public  com- 
pany, and  is  bound  to  make  a  reasonable 
price  for  the  water  sui^ly  to  the  borough. 
And  the  borough,  on  the  other  hand.  Is 
bound  to  pay  a  reasonable  sum.  Public 
Serrlce  Corporation  ▼.  American  Lighting 
Co.  (Pitney,  V.  Ch.;  1904)  67  AtL  482,  485. 
The  public  duty  of  the  officials  controlling 
each  ot  the  parties  Is  to  agree  on  a  reason- 
able price  for  this  public  service,  but  If  they 
fail  to  agree  on  any  price,  the  reasonable 
price  must  be  fixed  by  a  competent  tribunal. 
The  claim  for  water  tawetofore  supplied  is 
altogether  legal  in  its  nature,  and  an  action 
brought  solely  for  the  purpose  of  recovering 
a  reasonable  sum  for  past  services,  or  of  de- 
termining what  Is  such  reasonable  sum.  Is 
not  within  the  equity  jurisdiction.  But  such 
Jurisdiction  exists  to  maintain  the  status 
quo,  and  require  the  continuance  of  the 
snpiriy  pending  the  settlement  of  the  ques- 
tion of  reasonable  price  for  past  supply.  If 
the  water  company  demands  an  unreasonable 
price  and  threatens  to  cut  off  the  public  sup- 
ply unless  this  unreasonable  price  Is  paid, 
the  municipality  has  the  right  to  enjoin  the 
company  from  cutting  off  the  supply,  be- 
cause of  failure  to  pay  snch  sum.  Ordina- 
rily, the  scope  of  the  decree  in  snch  equity 
suit  would  be  the  determination  of  whether 
the  price  demanded  was  unreasonable,  and 
If  so  found,  then  to  enjoin  the  cutting  off  of 
the  supply  for  Its  nonpayment.  Tbe  equi- 
table jurisdiction  In  such  suit  would  not  ex- 
tend to  fixing  either  the  reasonable  sum  to  be 
paid  for  tbe  past  sui^ly,  or  for  the  future. 
Such  being  tbe  scope  of  tbe  final  decree, 
tbe  complainant,  If  It  can  show  on  applica- 
tion for  preliminary  injunction,  a  fair  case 
for  trial  on  final  hearing,  of  tbe  unreason- 
ableness of  the  price  demanded.  Is,  under 
proper  conditions,  entitled  to  a  continuance 
of  the  supply  pending  hearing.  In  the  pres- 
ent case,  the  water  company  demanded  $1,- 
600,  the  price  of  two  years  service  under  the 
last  contract  with  the  Irarough,  which  expir- 
ed over  two  years  before  the  suit.  The  affi- 
davits show  a  case  where  the  complainant 
Is  entitled  to  have  the  question  as^  to  the  un- 
reasonableness of  this  sum  tried,'  and  they 
further  show  that  the  decision  of  this  ques- 
tion cannot  be  satisfactorily  made  on  ex 


parte  affidavits,  bnt  only  upon  full  bearing 
and  proofs.  On  proper  conditions,  complain- 
ant Is  therefore  entitled  to  the  preliminary 
Injunction.  The  conditions  to  be  Imposed  de- 
pend on  the  scope  of  the  Issues  to  be  finally 
tried  in  the  suit  and  the  situation  disclosed 
by  tbe  affidavits  presented.  As  to  water 
service  or  supply  pending  the  suit,  they 
should  Include  payment  into  court  (or  secur- 
ing payment)  of  at  least  a  fair  proportion 
of  the  amount  previously  paid,  this  amount, 
if  taken  out  or  recovered  by  the  defendant, 
to  be  apiriled  and  credited  as  payment  on 
account  by  defendant,  for  water  supplied 
pending  suit,  without  prejudice  to  either 
party.  Three-fourths  of  tbe  sum  paid  under 
the  last  contract  should  be  thus  paid  or 
secured.  As  to  water  service  or  supply 
pending  suit,  tbe  further  condition  should 
be  imposed,  that  the  complainant  should  stip- 
ulate to  pay  (or  secure)  such  further  sum  as 
the  court  may  by  final  decree,  and  as  a  con- 
dition, or  otherwise,  direct  to  be  paid  for 
such  service  or  supply  pending  suit  Com- 
plainant's bill  in  terms  offers  only  to  pay  a 
price  fixed  by  a  standard  referred  to,  viz., 
the  rate  charged  to  private  consumers  for 
water  actually  supplied.  Defendant  on  Its 
answer  and  affidavits  fairly  contests  tbe 
reasonableness  of  this  standard  as  applied 
to  public  water  service,  and  as  It  may  es- 
tablish Its  case  on  this  point  at  final  hear- 
ing, it  has  a  right  to  be  secured  by  this 
further  condition  for  Its  supply  pending 
suit 

Tbe  conditions  In  the  present  case  should 
not  require  payment  for  any  portion  of  the 
supply  previous  to  filing  the  bill,  for  three 
reasons:  First,  under  tbe  present  pleadings, 
this  question  of  tbe  amount  to  be  paid  as  a 
reasonable  price  for  the  water  supplied  or 
ready  to  be  supplied  previous  to  tbe  suit 
cannot  be  tried  In  this  court,  unless  defend- 
ant consents.  It  has  dearly  the  right  to 
bring  its  action  at  law  for  past  services  or 
supply  and  cannot  be  restrained  from  so 
doing,  and  has  In  its  answer  objected  to 
the  jurisdiction  of  tbe  court  for  any  purpose. 
Tbe  objection  Is  clearly  valid  as  to  the  past 
supply.  Second,  so  far  as  relates  to  past 
due  bills,  the  company  could  at  any  time 
after  the  expiration  of  the  contract  have 
sued  for  the  value  of  its  supply,  and  Its 
omission  for  two  years  to  sue  and  test  the 
question  ot  reasonable  price  In  this  way, 
must,  in  the  absence  of  any  facts  showing  tbe 
defendant's  financial  Irresponsibility,  disen- 
title defendant  to  having  payment  of  any 
portion  now  enforced  by  way  of  condition  to 
supplying  water  pending  tbe  suit  As  to  the 
supply  pending  suit,  the  equity  to  payment 
rests  on  the  fact  that  this  court  virtually 
orders  this  supply,  and  In  equity  it  Is  there- 
fore bound  also  to  assure  the  payment  for 
this  service,  by  the  exercise  of  Its  powers, 
1.  e.,  by  making  tbe  supply  pending  suit  con- 
ditional on  payment    In  the  third  place,  to 
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make  such  condition,  would  require  the 
borough  to  pay  at  once  a  considerable  sum 
of  money,  and  it  does  not  appear  that  the 
money  la  In  hand,  or  that  the  statutes  regu- 
lating the  borough  would  authorize  the  pay- 
ment.  Payment  of  the  rate  now  fixed  for 
the  pending  supply  can  be  provided  for  by 
taxation,  along  with  other  annual  burdens. 
Unless  some  money  for  the  purpose  of  the 
past  water  supply  has  been  already  raised 
by  taxation  and  Is  In  hand,  the  amount  final- 
ly recovered  by  decree  or  Judgment  must 
probably  be  met  as  such  obligation.  The 
order  for  payment  of  the  past-due  bills  In  the 
Long  Branch  Case,  62  AtL  474,  referred  to  by 
counsel,  was,  as  I  find,  made  by  consent, 
and  the  money  was  in  hand  ready  for  pay- 
ment. In  that  case,  also,  the  pleadings  were 
by  consent  so  framed  that  the  court  of  equi- 
ty undertook  the  settlement  of  what  was  a 
reasonable  price  to  be  paid  both  for  the 
past  and  future  supply.  Vice  Chancellor 
Pitney  In  this  case,  in  his  opinion  not  yet 
filed,  but  which  I  have  seen,  proceeds  upon 
the  views  of  the  power  of  the  court  of  equity 
which  I  have  indicated. 

The  terms  of  the  order  will  be  settled  on 
notice,  unless  agreed  on. 


HISGEMAN'S  BXUS  v.  ROOMB  et  al. 

(Coiort  of  Chancery  of  New  Jersey.    Nov.  28, 
1906.) 

1.  Charttibs — CHABrrABue  BxquEsr — Indefi- 

MITENBSS. 

A  bequest  to  a  trustee  for  the  purpose 
of  making  such  distribution  among  religioua, 
benevolent,  and  charitable  objects  as  he  may 
select  is  void  as  vague  and  indefinite. 

[EkI.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Charities,  S  4S.] 

2.  WnxB — Trusts — Failtjbe — ErrBcrr — ^Teub- 
'iee's    Testa uektabt    Dibpositioit  —  Ya- 

IJDITT. 

A  wife  bequeathed  property  to  her  hus- 
band, who  was  directed  to  distribute  it  among 
such  religious,  benevolent,  or  cliaritable  objects 
as  he  might  select,  which  t)eque8t  was  void  for 
indefiniteness.  The  husband  inherited  the  prop- 
erty as  intestate  property,  but  his  will  recited 
the  conditions  of  the  wife's  will,  and  provided 
tliat  for  the  purpose  of  carryhig  out  the  pro- 
visions thereof  his  executors  should  keep  apart 
from  his  estate  the  property  belonging-  to 
the  estate  of  his  wife  and  divide  it  among 
certain  institutions.  Held,  that  such  provision 
was  not  operative,  as  the  husband  did  not  re- 
ceive any  property  under  his  wife's  will  to 
which  it  would  apply. 

3.  Administbatobs — Sales — Statutes. 

P.  L.  1888,  p.  395,  vesting  administrators 
with  tlie  same  powers  in  respect  to  sales  of 
land  as  executors  named  in  the  will,  does  not 
give  a  substituted  administrator  a  grant  of 
power  to  sell  lands  which  are  the  subject  of 
an  express  devise  to  the  executor  as  trustee. 

Bill  by  Benjamin  A.  Hegeman,  Jr.,  and 
another,  as  substituted  administrators  with 
the  will  annexed  of  Catherine  E.  Hegeman, 
deceased,  and  as  executors  of  the  will  of 
Benjamin  A.  Hegeman,  deceased,  for  dlrec-  I 


tions  as  to  the  execution  of  a  trust  created 
by  tbe  will  of  Catherine  B.  Hegeman.  De- 
cree advised. 

Charles  A.  Reed,  for  oomplalnants.    Craig 

A.  Marsh,  for  defendants  Muhlenberg  Hospi- 
tal &  Children's  Home  Ass'n  et  aL    Hugh 

B.  Reed,  for  defendants  Roome  and  Har- 
bough.  John  H.  Van  Winkle,  for  defendants 
Roome's  executors.  , 

BERGEN,  V.  C.  The  bill  in  this  cause 
was  filed  by  Benjamin  A.  Hegeman,  Jr.,  and 
William  J.  R.  Hegeman,  Eul>8tituted  admin- 
istrators, with  the  will  annexed  of  Catherine 
E.  Hegeman,  deceased,  and  also  as  executors 
of  the  last  will  and  testament  of  Benjamin 
A  Hegeman,  deceased,  for  the  purpose, 
among  other  things,  of  obtaining  the  direc- 
tion of  tbe  court  as  to  the  proper  execution 
of  a  trust  which  It  is  alleged  was  created 
by  the  last  will  and  testament  of  Catherine 
E.  Hegeman,  In  which,  after  numerous  be- 
quests of  portions  of  her  property,  she  order- 
ed and  directed  as  follows:  "Thirteenth.  I 
hereby  give  and  bequeath  to  my  husband. 
Benjamin  A.  Hegeman,  for  his  own  personal 
use  and  benefit  during  his  llfe^  all  tbe  net 
Income,  Interest  or  revenue  of  my  estate 
l>oth  personal  and  real,  of  which  I  may  die 
seized  or  possessed,  or  which  I  may  here- 
after acquire,  or  to  which  I  may  be  entitled 
at  the  time  of  my  decease,  giving  him  full 
power  to  manage  and  control  my  said  estate 
Iwth  personal  and  real,  the  same  as  I  might 
or  could  do  if  living.  He  to  have  fall  power 
to  sell  my  real  estate  or  personal  property, 
and  reinvest  the  proceeds  for  tbe  benefit  of 
my  estate,  or  as  he  may  deem  for  its  best 
interest,  apd  to  give  good  and  sofficlent 
deeds  and  conveyances  therefor  to  tbe  pur- 
chaser or  purchasers  thereof.  Fourteenth. 
At  the  death  of  my  husband,  Benjamin  A. 
Hegeman,  I  hereby  direct  that  the  residue 
or  remainder  of  my  estate  shall  be  divided 
as  follows:  [Succeeding  this  are  eight  dif- 
ferent bequests,  which  it  is  not  necessary 
here  to  recite.]  Twenty-third.  Should  there 
l>e  any  residue  or  remainder  of  my  estate 
left  after  providing  for  the  payment  of  the 
legatees  hereinbefore  named,  I  hereby  give 
and  bequeath  the  same  to  my  husband,  Ben- 
jamin A.  Hegeman,  for  the  purpose  of  mak- 
ing such  distribution  among  religious,  benevo- 
lent or  charitable  objects,  as  he  may  select." 

The  important  controversy  arises  over  this 
last  paragraph.  Benjamin  A.  Hegeman,  the 
husband  of  Catherine  E.  Hegeman,  having 
been  appointed  the  executor  of  her  last  will 
and  testament,  duly  qualified  as  such,  and  re- 
tained-in  his  possession  until  bis  death  the 
property  and  estate,  the  income  of  which  was 
devised  to  him  for  life,  holding,  as  a  part  of 
such  trust  fond,  certain  real  estate  particu- 
larly described  In  the  bill  of  complaint,  as 
well  as  a  'considerable  amount  of  personal 
property.  The  husband  left  a  last  will  and 
testament,  in  which,  after  repeating  the  eight 
bequests  as  set  out  In  paragraphs  IS  to  22 
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inclusive  of  bis  wife's  will,  lie  devised  as 
follows:  "I  give  and  beqneatb  to  my  ex- 
ecators  hereinafter  named,  all  the  property 
wlilch  I  shall  receive,  or  which  may  come  to 
my  estate  after  my  decease,  nnder  the  twen- 
ty-third article  of  the  will  of  my  deceased 
wife,  Catherine  B.  Hegeman,  bearing  date 
Jnly  23,  1904,  In  trust,  nevertheless,  to  take 
tlie  same  and  divide  such  property  into  two 
equal  parts  or  shares,  and  to  transfer  and 
pay  over  one  of  such  parts  or  shares  to  the 
Muhlenberg  Hospital,  In  the  city  of  Plaln- 
fleld,  state  of  New  Jersey,  and  the  other  of 
such  parte  or  shares  to  the  children's'  borne 
association  of  said  city;  each  of  said  parte 
to  be  known  as  the  'Catherine  E.  Hegeman 
Fund'  of  the  respective  beneficiaries  above 
named,  and  to  be  held  by  them  tn  trust  to 
tevest  and  receive  the  income  therefrom,  to 
use  and  apply  such  income  only  to  and  for 
the  respective  charlteble  objecte  for  which 
tliey  are  organized."  The  persons  entitled 
to  the  estete  of  Catherine  E.  Hegeman,  had 
she  died  intestate,  insist  that  the  twenty- 
third  section  of  her  will,  which  authorizes 
her  husband  to  distribute  the  residue  of  her 
estate,  after  providing  for  the  payment  to 
the  legatees  named  In  her  will,  the  sums  be- 
queathed to  each,  among  such  religious,  be- 
nevolent, or  charitable  objecte  he  may  select, 
is  void,  and  that  they  are  entitled  to  such  res- 
idue. After  the  death  of  the  husband  the  com- 
plalnante  were  appointed  substituted  adminis- 
trators with  the  will  annexed  of  Catherine  B. 
Hegeman,  and,  having  in  possession  such 
residue  and  remainder  of  her  estate,  now  seek 
the  direction  of  this  court  in  the  premises. 
While  in  my  judgment  the  appointment  of 
the  complainante  as  substituted  administra- 
tors does  not  create  them  trustees  under  the 
will  of  the  testatrix,  sUll,  as  all  of  the 
parties  in  interest  are  before  the  court  and 
DO  objection  has  l>een  raised  by  any  of  them, 
I  will,  in  view  of  the  fact  that  if  the  trust 
existe  it  would  be  the  duty  of  this  court  to 
appoint  a  trustee,  consider  these  complain- 
ante as  occupying  that  position,  and,  If  neces- 
sary, make  an  order  appointing  them  there- 
to ;  and  I  feel  justified  in  adopting  this  court, 
because  the  life  tenant,  to  whom  the  power 
of  disposition  was  given,  has  in  and  by  his 
last  will  and  testament  bequeathed  to  the 
same  parties  the  fund  in  question.  In  trust 
to  divide  and  pay  over  to  the  beneficiaries 
named  In  his  will.  A  careful  consideration 
of  the  twenty-third  paragraph  of  the  will  of 
Catherine  E.  Hegeman  leads  me  to  the  con- 
clusion that  tlie  bequest  contained  in  that 
paragraph  is  void.  A  bequest  to  benevolent, 
religious,  or  charitable  Institutions,  without 
qualification,  has  been  so  often  held  to  be 
void  by  the  courte  of  this  state,  as  to  place 
the  question  beyond  successful  argument  In 
tlie  case  of  Thompson's  Ejxecutors  v.  Norris, 
19  N.  J.  Eq.  675,  a  bequest  to  "such  benevo- 
lent, religious,  or  charitable  institutions  as 
she  may  think  proper"  was  held  void,  be- 
cause it  was  so  vague  and  indefinite  that  It 


could  not  be  enforced,  and  the  case  was  af- 
firmed on  appeal  after  a  most  extensive  and 
elaborate  argument;  Chief  Justice  Beasley, 
who  wrote  the  opinion,  saying:  "Ttiat  be- 
quest is  to  'benevolent  religious,  or  Charitable 
institutions.'  This  is  too  broad.  'Benevo- 
lent' is  wider  than  'charitable'  In  Ite  legal 
signification.''  The  rule  thus  laid  down  has 
since  then  be^  repeatedly  subjected  to  judi- 
cial consideration,  ^d  has  always  been  main- 
tained. De  Camp  v.  Dobbins,  31  N.  J.  Eq. 
871 ;  Hyde  v.  Hyde,  64  N.  J.  Eq.  6,  63  Atl. 
598.  In  the  latter  case  the  bequest  was  "for 
such  religious,  charitable,  educational  or  oth- 
er purposes  as  they  may  deem  advisable,  pro- 
vided, nevertheless,  that  no  portion  thereof 
shall  be  given  to,  or  distributed  among,  my 
wife  or  children,  individually  or  collectively," 
and  the  bequest  was  declared  void  because 
it  contained  the  words  "or  other  purposes," 
and  this,  in  spite  of  the  fact  that  in  declar- 
ing the  bequest  void  the  fund  would  be  dis- 
tributed among  the  wife  and  children  of  the 
testetor,  in  direct  opposition  to  a  contrary 
proviso  contained  in  the  diq>uted  paragraph. 

On  the  argument  it  was  strenuously  urged 
that  as  the  testatrix  had  in  and  by  her 
last  will  disposed  of  a  large  portion  of  the 
trust  fund,  to  take  effect  after  her  husband's 
death,  to  eight  recognized  charitable  pur- 
poses, such  beqneste  ought  to  be  taken  as  in- 
dicating and  controlling  the  character  of  the 
objecte  which  the  husband  must  select  in 
making  distribution.  I  have  carefully  con- 
sidered this  inslstment,  but  I  can  find  no 
way  to  give  it  eflFect  because  in  the  para- 
graph under  consideration  the  residue  is 
given  and  bequeathed  to  the  husband,  not 
for  the  purpose  of  carrying  out  the  Inten- 
tions of  the  testatrix  as  to  the  objecte  of 
her  bounty,  but  for  distribution  by  the  hus- 
band in  such  manner  as  he  may  select  sub- 
ject to  the  direction  that  the  distribution 
shall  be  to  benevolent  as  well  as  religious 
or  charitable  objecte  My  conclusion  there- 
fore is  that  as  to  the  property  of  Catherine 
E.  Hegeman  sought  to  be  disposed  of  by  the 
twenty-third  section  of  her  will,  she  died  in- 
testate, and  it  descended  to  the  persons  who 
would  inherit  the  same  under  such  condi- 
tions. 

As  Catherine  E.  Hegeman  never  had  any 
children,  the  personal  property  which  slie 
sought  to  dispose  of  by  this  twenty-third  para- 
graph would  become  the  absolute  estete  of 
her  husband,  he  having  survived  her;  and 
the  next  question  presented  is,  do  the  two 
beneficiaries  of  this  fund,  nnder  the  hus- 
band's will,  take  the  personal  property  as 
a  bequest  from  him?  I  can  find  nothing  lii 
the  husband's  will  to  support  such  a  theory. 
All  that  the  will  contains  on  this  subject  is 
to  be  found  In  the  eighth  paragraph,  wliicb 
opened  with  a  recital  of  the  directions  con- 
tained in  the  win  of  his  wife  with  regard  to 
this  fund,  and  then  continues  as  follows: 
"Now  for  tlie  purpose  of  better  carrying  out 
the  provision  of  the  will  of  my  deceased 
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wife,  since  the  whole  of  her  estate  will  b« 
In  my  hands  as  her  ezecntor,  I  direct  my 
ezecntors  hereinafter  named  to  keep  sepa- 
rate and  apart  from  my  estate  all  the  prop- 
erty which  shall  be  in  my  bands  and  under 
my  control  at  the  time  of  my  decease  and 
belonging  to  the  estate  of  my  said  deceased 
wife,  and  to  make  the  division  thereof  as 
provided  In  her  wUL"  And  then,  after  re- 
peating, in  the  form  contained  in  the  will 
of  the  wife,  the  eight  distinct  legacies  she 
bad  given  to  take  effect  after  her  death,  be 
continued:  "I  give  and  bequeath  to  my  exec- 
utors all  the  property  which  I  shall  receive,  or 
which  may  come  to  my  estate  after  my  de- 
cease, under  the  twenty-third  article  of  the 
will  of  my  deceased  wife,  •  •  •  In  trust, 
nevertheless,  to  take  the  same  and  divide 
such  property  into  two  equal  parts  or  shares, 
and  to  transfer  and  pay  over,"  etc.  It  does 
not  seem  to  me  that  under  this  bequest  the 
husband  bad  any  Intention  of  doing  more  than 
wtiat  he  supposed  he  was  required  to  do  un- 
der the  will  of  his  wife,  and  it  cannot  be  said 
that  he  was  bequeathing  any  property  which 
he  supposed  belonged  to  him,  for  he  dis- 
tinctly limits  it  to  such  property  as  he  may 
receive  under  the  twenty-third  paragraph  of 
Ills  wife's  will.  As  be  did  not  receive  this 
property  under  the  will  of  his  wife,  and  only 
took  becaxise  she  died  Intestate,  to  hold  that 
he  Intended  to  pass  over  to  those  worthy 
charities  property  coming  to  him  from  a 
source  other  than  that  described  in  his  will 
would  amount  to  the  making  of  a  testamen- 
tary disposition  for  the  testator  which  he  had 
not  authorized,  and  which  the  law  would 
neither  support  nor  justify.  My  conclusion 
on  this  branch  of  the  case  Is  that,  as  to  the 
personal  property  of  which  Catherine  E. 
H^eman  died  intestate,  the  husband  did  not 
dispose  of  it  under  the  eighth  paragraph  of 
his  will,  and  that  the  trustees  are  account- 
able to  his  estate  therefor. 

Another  question  presented  Is  whether  the 
trustees  are  vested  with  a  power  of  sale  of 
the  real  estate  which  constituted  a  part  of 
the  fund.  This  question  arises  under  tbe 
thirteenth  paragraph  of  the  will  of  Catherine 
E.  Hegeman,  In  which,  after  bequeathing  to 
her  husband  for  life  the  income  of  her  estate 
both  real  and  personal,  and  giving  him  full 
power  to  manage  and  control  tbe  same  as  she 
could  if  living,  she  preferred  a  power  of  sale 
as  follows:  "He  to  have  full  power  to  sell 
my  real  estate  or  personal  property  and  re- 
invest the  proceeds  for  the  benefit  of  my 
estate,  or  as  he  may  deem  for  its  best  Inter- 
est" It  will  be  observed  that,  while  she 
appoints  her  husband  executor  of  her  will, 
she  confers  no  power  of  sale  on  him  as 
such;  the  power  is  limited  to  him  as  trustee. 
Under  these  conditions,  in  my  opinion,  the 
power  of  sale  was  a  personal  trust  and  con- 
fidence, and  Is  not  transmissible,  for,  where 
there  Is  a  direction  to  convert,  coupled  with 
a  trust  or  confidence  in  one  who  is  to  sell 
"as  be  may  deem  best,"  it  is  a  personal 


trust,  which  can  only  be  exercised  by  tbe 
person  in  whom  it  is  reposed.  Chambers 
v.  Tulanci,  9  N.  J.  Bq.  146;  Brush  v.  Young,  28 
N.  J.  Iaw,  237;  lisnnlng  v.  Sisters  of  St 
Francis,  etc.,  35  N.  J.  Eq.  392,  400.  The  sub- 
stituted administrator  has  not  under  P.  L. 
1888,  p.  395,  any  grant  of  power  to  sell  lands 
which  are  tbe  subject  of  an  express  devise 
in  trust  The  devise  under  consideration  was 
to  the  husband,  with  a  power  vested  in  him 
alone  to  sell  the  lands .  if  be  deemed  it  ad- 
visable. He  did  not  exercise  a  power,  whicb 
was  only  given  In  connection  with  a  trust 
which 'I  have  held  to  be  void.  The  power 
of  a  substituted  administrator  to  sell  lands 
has  been  fully  considered  and  defined  by 
Chancellor  Magle,  in  Yarlck  et  al.  v.  Smitii 
(N.  J.  Ch.)  58  Ati.  168.  Tbe  other  matters 
set  out  in  the  bill  of  complaint  and  as  to 
which  instructions  were  prayed,  relate  entire- 
ly to  directions  as  to  the  administration  of 
the  estate,  and  fall  within  tbe  rule  laid  down 
by  the  chancellor  in  Hoagiand  v.  Cooper,  6S 
N.  J.  Eq.  407,  66  Atl.  706. 

I  will  advise  a  decree  in  accordance  with 
the  views  here  expressed. 


HANSON  V.  JACK  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nor.  28, 
1906.) 

1.  Wnxa — CoHSTBUonoir — InvBuam  Gbxated 
— ^Absolute  Gift. 

Where  the  residuary  clause  of  testatrix's 
will  gave  the  executor,  who  was  an  old  friend 
of  hers,  the  residue  of  the  estate,  to  be  dis- 
posed of  as  he  should  think  expedient,  it  amount- 
ed to  an  absolute  gift 

2.  Same — Surr    voB   Corstbcotion — Issues. 

In  a  suit  for  the  construction  of  a  will, 
the  question  whether  a  trust  had  been  created 
by  directions  of  testatrix  to  the  execntor  was 
not  open  to  consideration. 
8.  Saio — Pabtikb. 

A  contention  that  a  clause  of  a  will,  to- 
gether with  certain  dlrectlonB  by  testatrix  to 
the  executor,  created  a  trust  for  certain  per- 
sons, and  that  the  same  being  void  for  uncer- 
tainty, the  estate  was  distributable  among  the 
heirs,  cannot  be  considered  in  a  suit  to  which 
such  alleged  beneficiaries  are  not  parties. 

Suit  by  John  B.  Hanson,  as  executor  of 
May  Dalling,  deceased,  against  John  Bruce 
Jack  and  others,  for  the  construction  of  tbe 
will  of  testatrix.    Decree  advised. 

Vivian  M.  Lewis,  for  complainant  Charles 
O.  Scott  and  Daniel  Lu  Campbell,  for  de- 
fendants. 

STEVENSON,  V.  0.  The  will  of  Mrs.  May 
Dalling,  deceased,  contains  the  following  re- 
siduary clause :  "The  balance  of  my  estate, 
after  paying  all  expenses  and  making  sndi 
improvements  on  my  burying  lot  as  my  ex- 
ecutor deems  advisable,  erecttng  additional 
headstones  or  footstone,  I  leave  to  my  ez- 
ecntor to  be  disposed  of  as  he  shall  think 
expedient  I  appoint  my  friend  John  BL 
Hanson,  of  Paterson,  N.  J.,  execntor  under 
this  my  last  will  and  testament" 
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1.  The  complainant,  the  executor  of  this 
will,  aaks  for  a  conatmctlon  of  the  clanae 
above  set  forth.  In  order  that  he  may  be 
inatmcted  aa  to  the  dlspoeltlon  of  the  residue 
of  the  estate  now  In  his  hands.  The  testatrix 
made  a  very  extensive  and  minute  distribu- 
tion of  portions  of  her  estate  among  nearly 
40  legatees,  tnclndlng  her  own  heirs  and 
next  of  kin  and  the  next  of  kin  of  her  de- 
ceased hosband,  and  a  large  number  of  other 
relatlyee  and  friends.  There  are  24  pecun- 
iary legacies,  ranging  in  amount  from  $100 
to  $1,000  each,  and  aggregating  over  $9,000. 
There  are  also  15  specific  legacies  of  clothing, 
jeweli7,  watches,  etc  All  the  legacies  have 
been  paid,  and  the  fond  now  remaining  in 
the  hands  of  the  executor,  out  of  which 
considerable  counsel'  fees  and  other  expenses 
most  be  paid,  amounts  to  about  $3,800. 
This  residuary  clause  is  In  sharp  contrast 
with  that  large  class  of  residuary  clauses 
which  have  been  before  the  courts.  In  which 
the  intention  is  disclosed  that  the  devisee 
or  legatee  named  shall  dispose  of  the  prop- 
erty given  to  him  as  the  testator  has  directed 
or  will  direct,  or  in  accordance  with  the 
wishes  of  the  testator  in  some  way  expressed 
or  to'  be  expressed.  The  executor  is  left 
free  to  dispose  of  the  residue  which  may 
be  left  in  his  hands  for  his  own  benefit, 
or  for  the  benefit  of  any  other  person  or 
persons.  The  complainant  was  an  old  friend 
of  the  testatrix.  He  had  managed  her  busi- 
ness affairs  for  many  years,  and  had  received 
no  compensation.  The  testatrix  was  80  years 
of  age  whoi  she  made  her  will,  and  was 
a  widow  with  no  living  descendants.  She 
was  Intimate  with  the  complainant's  family. 
It  was  very  natural,  under  the  circumstances, 
that  the  testatrix  should  desire  to  make  a 
testamentary  gift  to  the  complainant,  and 
the  form  of  that  gift,  so  far  as  the  words 
by  which  It  Is  manifested  call  for  considera- 
tion, may  have  resulted  from  the  fact  that 
the  legatee  In  this  case  was  to  be  the  ex- 
ecutor of  the  will.  The  testatrix  is  con- 
templating that  she  is  leaving  her  estate 
In  the  hands  of  her  old  friotd,  whom  she 
makes  her  executor,  to  be  disposed  of  to 
a  large  extent  by  him  according  to  her  di- 
rections among  40  different  persons,  and  with 
this  Idea  In  her  mind  she  passes  on  immedi- 
ately to  say  that  she  leaves  the  residue 
to  this  friend,  to  be  disposed  of  as  he  shall 
think  expedient.  When  a  man  is  put  in 
possession  of  property,  with  the  right  of  ap- 
plying It  to  his  own  use  or  to  any  other 
use  as  he  may  think  expedient,  he  is  the 
•)wner  of  the  property.  The  gift  of  the  un- 
qualified power  to  dispose  of  the  property 
Is  a  gift  of  the  property.  SO  Am.  &  Eng. 
Bncy.  p.  876  (b),  and  cases  cited  in  notes; 
Knight  V.  Knight  (1894)  162  Mass.  460,  38 
N.  B.  1181.  Blven  If  the  c<HupIalnant  were 
not  shown  to  be  a  very  natural  object  of 
the  bounty  of  the  testatrix,  if  the  complain- 
ant bad  been  a  stranger  to  her,  I  thlnJc 
there  would  be  difficulty  In  construing  this 


residuary  clause  so  as  to  find  an  intention 
of  the  testatrix  that  she  should  die  intestate 
as  to  about  a  quarter  of  her  estate,  and 
that  the  executor  to  whom  she  "left"  this 
residue  was  not  to  take  the  same  beneficially, 
but  was  to  exercise  what  would  practically 
be  a  delegated  testamentary  power  of  dis- 
tributing this  residue  among  beneficiaries 
to  be  selected  by  him.  The  only  witness 
sworn  on  either  side  was  the  complainant, 
who  was  called  on  behaU  of  the  defendants, 
the  next  of  kin,  and  testified  without  ob- 
jection to  certain  conversations  which  he  had 
with  the  testatrix,  in  which  she  undertook  to 
give  directions  or  suggestions  In  regard  to  the 
disposition  which  he  should  make  of  the  resi- 
due of  the  estate  when  he  should  receive  the 
same,  or  of  some  part  thereof.  This  testl- 
mony  plainly  Is  irrelevant  to  the  question 
under  examination — the  question  how  this 
residuary  clause  Is  to  be  construed.  The 
residuary  clause,  when  construed  In  the 
light  of  the  circumstances  which  surrounded 
the  testatrix  when  she  made  her  will,  in 
my  opinion  makes  an  absolute  gift  to  the 
complainant 

2.  Counsel  for  the  defendants,  who  are  the 
heirs  and  next  of  kin  of  the  testatrix,  argue 
in  their  brief  that  the  testimony  of  the  com- 
plainant shows  that  an  attempt  was  made 
by  the  testatrix  to  create  a  trust  by  a  verbal 
communication  to  the  executor,  and  that  such 
trust  is  void  for  uncertainty  and  indefinite- 
ness,  and  that  therefore  the  residuary  estate 
Is  distributable  "among  the  heirs  at  law  and 
next  of  kin  according  to  the  nature  of  the 
estate."  The  court  cannot  entertain  such 
a  claim  on  behalf  of  these  heirs  and  next 
of  kin  in  this,  cause.  No  such  claim  is  sug- 
gested by  the  pleadings,  and  the  parties  are 
not  before  the  court  who  are  essential  in 
order  that  a  final  disposition  of  such  a  claim 
could  be  made.  The  bill  sets  forth  the  en- 
tire will  and  the  drciunstances  under  which 
it  was  executed,  and  prays  that  the  court 
"may  make  such  construction"  of  the  resid- 
uary clause  "that  the  said  residue  of  the 
said  estate  may  be  distributed."  The  only 
parties  brought  in  as  defendants  are  the 
heirs  and  next  of  kin  of  the  testatrix.  The 
bill  does  not  contain  the  faintest  suggestion 
that  the  testatrix  gave  the  executor  any 
instructions  In  regard  to  the  disposition  of 
the  residue,  or  that  the  executor  expressly 
or  impliedly  received  the  residue  charged 
with  a  secret  trust  The  complainant  does 
not  ask  the  court  for  any  instructions  in  re- 
gard to  his  duty  in  view  of  an  alleged  secret 
trust  The  bill  merely  asks  for  a  construc- 
tion of  the  will  according  to  rules  which 
govern  the  construction  of  such  Instruments. 
Neither  of  the  answers  bases  any  claim  to 
the  residue  upon  the  existence  of  a  result- 
ing trust  One  of  the  answers  merely  sub- 
mits to  the  court  the  construction  of  the 
residuary  clause,  precisely  as  such  construc- 
tion is  submitted  in  the  bill  of  complaint 
The  other  answer  alleges  that  the  testatrix 
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made  no  disposition  of  the  residue  of  her 
estate,  and  that  the  residuary  clause  is  "en- 
tirely Inoperative,"  and  that  therefore  this 
answering  defendant  is  entitled  to  her  share 
of  the  residue  "as  one  of  the  heirs  at  law 
and  next  of  kin"  of  the  testatrix.  Neither 
answer  suggests  that  the  residuary  clause 
operated  to  pass  the  residue  to  the  complain- 
ant, but  that  on  account  of  conversations 
or  agreements  between  the  complainant  and 
the  testatrix  he  (the  complainant)  holds  the 
residuary  estate,  which  under  the  "operation" 
of  the  will  passed  to  him,  charged  with  a 
trust  In  order  to  found  any  such  claim 
on  behalf  of  these  defendants  as  the  one 
under  consideration.  It  is  necessary  to  con- 
sider and  decide  a  case  which  Is  altogether 
beyond  the  scope  of  the  bill,  and  not  in  any 
way  injected  into  this  cause,  or  even  sug- 
gested until  the  final  hearing.  The  bill  is 
merely  for  the  construction  of  the  will  and 
for  such  directions  to  the  complainant,  the 
executor  engaged  In  the  work  of  carrying 
out  the  provisions  of  the  will,  as  are  proper 
In  view  of  the  construction  which  the  court 
may  place  upon  those  provisions.  Whether 
a  legatee  or  devisee  takes  under  a  will  for 
his  own  benefit,  or  upon  some  trust  which 
Is  not  In  any  way  disclosed  In  or  suggested 
by  the  will.  Is  not  a  question  of  the  construc- 
tion of  the  will.  It  is  a  question  whether 
or  not  a  trust  has  been  created  by  a  trans- 
action which  is  altogether  independent  of 
the  will,  or  by  a  series  of  transactions  of 
which  the  making  of  the  will  was  merely 
a  part  It  Is  true  that  the  conversations  be- 
tween the  testatrix  and  the  complainant  dis- 
close three  possible  beneficiaries  of  a  secret 
trust.  If  there  was  such  secret  trust 
Whether,  however,  the  talk  which  Is  thus 
testified  to  between  the  testatrix  and  the 
complainant  amounted  merely  to  more  or 
less  vague  advice  or  suggestions  in  regard 
to  what  the  complainant  should  do  with  the 
benefaction  which  the  testatrix  intended  to 
confer  upon  him,  or  whether  such  talk,  while 
not  defeating  the  beneficial  Interest  of  the 
complainant  as  residuary  legatee,  operated 
to  charge  his  legacy  to  a  certain  extent 
with  benefactions  to  these  three  parties 
named,  or  any  of  them,  or  whether  such 
talk  charged  the  entire  residuary  estate  with 
a  definite  trust  for  the  benefit  of  these 
three  parties,  or  In  default  of  such  definite 
trust  with  a  resulting  trust  for  the  benefit 
of  the  heirs  and  next  of  kin.  are  questions 
which  are  entirely  beyond  the  scope  of  this 
present  suit.  The  testimony  of  the  com- 
plainant was  ofFered  in  order  to  aid  the 
court  in  couBtruing  the  will,  and  It  was  so 
understood  by  the  counsel  for  the  complain- 
ant, who  justly  claims  in  his  brief  that 
such  testimony  is  entirely  incompetent  for 
such  a  purpose. 

If,  however,  under  the  allegations  of  this 
blU  and  in  view  of  the  fact  that  the  testi- 
mony of  the  complainant  which  was  entire- 
ly incompetent  on  the  question  of  construc- 


tion, was  admitted  without  objection,  there 
are  grounds  for  urging  that  as  between 
these  litigating  parties  an  adjudication  might 
be  made  in  this  cause  in  regard  to  this  al- 
leged secret  trust,  the  Insurmountable  dlfllcul- 
ty  still  remains  that  there  are  necessary 
parties  to  such  a  controversy  who  are  not 
brought  before  the  court  The  complainant 
certainly  cannot  obtain  a  decree  that  he 
takes  the  residuary  estate  beneficially  free 
from  any  trust  or  charge  in  favor  of  the 
three  parties  named  in  his  testimony  when 
those  parties  have  not  been  heard.  The  de- 
fendants, these  heirs  and  next  of  Mn,  cer- 
tainly cannot  have  this  court  in  this  cause 
adjudge,  first  that  the  complainant  takes 
the  residue  as  a  trustee;  second,  that  the 
trust  "is  void  for  uncertainty  and  indefinlte- 
nesB,"  although  the  Intended  beneficiaries 
are  known  and  named,  but  not  brought  into 
the  suit  or  afforded  an  opportunity  to  be 
heard;  and,  third,  that  on  account  of  the 
unenforceable  character  of  the  trust  in  favor 
of  these  parties,  who  are  not  afforded  an 
opportunity  to  show  that  such  trust  is  en- 
forceable, a  resulting  trust  exists  for  the 
benefit  of  these  defendants.  The  result  la 
that  as  all  the  parties  to  the  suit  agree 
that  instructions  are  necessary,  the  decree 
will  instruct  the  complainant  as  executor, 
to  pay  over  the  residuary  estate  to  himself 
individually  as  legatee.  Whether  as  resid- 
uary legatee  the  complainant  will  hold  titie 
for  his  own  benefit,  or  for  the  benefit  of 
these  three  parties  named  in  his  testimony, 
or  some  of  them,  or  partly  for  his  own 
benefit  and  partly  for  the  benefit  of  these 
three  parties,  or  wholly  for  the  benefit  of 
the  heirs  and  next  of  kin,  are  questions 
which  will  not  be  in  the  slightest  degree 
affected  by  any  decree  in  this  cause  upon 
the  pleadings  and  proofs  as  they  now  stand. 


KLBB  V.  KLEB  et  al. 

(CSourt  of  Chancery  of  New  Jersey.    Nov.  28^ 
1905.) 

1.  HuBBANn  Ann  Wifk— Antenuftiai.  oon- 
TBAOT  —  Effect— PaopEBTY  SirBSBQUENTi.T 
ACQxnBEo — Pbopebtt  Covebko. 

An  antenuptial  contract  was  made  in  Han- 
au,  Ctermany,  in  the  year  1861.  It  was  stipulated 
as  follows :  "We  yolontarily  have  engaged  our- 
selves to  be  married.  We  are  not  related,  and 
hereby  wish  ["woUen"],  in  case  of  the  death 
without  issue,  to  make  a  marriage  contract  to 
the  effect  that  the  surviving  spouse  shall  be  the 
sole  heir  of  the  predeceased  spouse."  The 
parties  to  this  agreem.ent  were  at  the  time 
domiciled  in  the  then  electorate  of  Hesse  Cas- 
sel,  and  did  not  possess  any  property.    Several 

J  ears  after  their  marriage  they  came  to  New 
ersey,  and  there  acquired  real  estate,  title 
to  which  was  taken  in  the  name  of  the  husband. 
The  husband  subsequently  died  in  Germany. 
In  a  suit  by  the  wife  against  her  husband's 
heirs,  based  upon  the  above  agreement,  it  was 
heid  that  the  New  Jersey  land  was  witiiin  the 
scope  of  the  contract 

Semble,  that  in  a  suit  against  the  heirs  for 
the  specific  performance  of  the  ancestor's  oon- 
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timet  the  oontractee  complainant  cannot  testify 
«a  to  tranaactioEs  witli  or  atatementa  by  tlui 
ancestor. 
(Syllabus  by  the  Court) 

Salt  by  Maria  Sophia  Kleb  against  Jean 
KI^  and  others  to  compel  the  performance  of 
an  antaioptlal  agreonent  Decree  for  com- 
plainant. 

Ernest  F.  Keer  and  the  Attorney  General, 
for  complainant  John  W.  Qneen,  for  de- 
fendants. 

STEVENS,  V.  O.  This  is  a  bill  to  compel 
the  performance  of  an  antenuptial  agreement, 
made  between  the  complainant  and  ber  late 
husband,  Peter  Kleb.  The  defendants  are  bis 
heirs  at  law.  The  agreement  was  made  at 
Hanau  in  the  year  1861,  in  the  then  electorate 
of  Hesse  Cassel.  The  original,  signed  by  the 
parties  and  their  parents,  is  contained  in  a 
Gonrt  record  of  the  town,  and  is  translated  as 
follows:  "Marriage  Record  1861,  page  532. 
Hanan,  this  29th  day  of  April,  1861.  In  the 
presence  of  Assessor  of  the  Ck>urt  [Acting 
Jndge]  Schmedes,  Clerk  of  the  Oonrt  Michael, 
there  appeared  as  the  persons  engaged  to  be 
married:  First,  former  Peter  Kleb,  of  Hanau, 
born  on  the  tenth  day  of  June,  1836,  the 
legitimate  son  of  Johannes  Kleb,  a  driver,  and 
of  bis  wife  Elizabeth,  n6e  Breitenberger,  of 
this  place;  second,  Maria  Sophia  Marx,  of 
Hanau,  bom  on  the  17th  day  of  November, 
1838,  as  the  legitiinate  daughter  of  George 
Prledrlch  Marx,  master  butcher,  and  of  his 
wife,  Susanhe  Franziska,  nfie  Kunz,  of  this 
place — who  stated:  'We  voluntarily  have  en- 
gaged ourselves  to  be  married.  We  are  not 
related,  and  hereby  wish  ("wollen" — a  word 
importing  obligation].  In  case  of  the  death 
without  issue,  to  make  a  marriage  contract  to 
the  effect  that  the  surviving  spouse  shall  be 
the  sole  heir  of  the  predeceased  spouse.'  The 
parents  of  the  two  engaged  persons  declared 
their  consent  thereto.  The  parties  engaged 
thereupon  submitted  the  following  documents: 
First,  their  respective  certificates  of  birth; 
second,  certificates  of  the  chief  mayor  of  this 
place  regarding  the  reception  of  the  bride- 
groom to  citizenship  here,  as  well  as  in  regard 
to  his  ability  to  make  a  living;  third,  certifi- 
cate that  notice  had  been  given  to  the  com- 
mander of  the  regiment;  fourth,  receipt  for 
the  dtlsen's  money ;  fifth,  receipt  for  the 
marriage  tax;  and,  finally,  the  parents  of 
the  persons  engaged  declared  that  they  are 
willing  to  waive,  In  reference  to  this  marriage 
contract,  their  rights  to  their  obligatory 
shares.  Read  and  approved.  Signed:  W.  P. 
Kleb.  Sophie  Marx.  Fr.  Marx.  Johannes 
Kleb.  S.  Marx.  Elizabeth  Kleb.  For  certi- 
fication of  signatures,  signed:  Michael."  At 
the  time  this  agreement  was  made  the  parties 
had  no  property.  The  husband's  trade  was 
that  of  a  brass  founder.  They  resided  at 
Hanan,  and  continued  to  reside  there  for 
fonr  years.  Then  they  went  to  Switzerland, 
where  they  lived  four  years  more,  and  then 
they  came  to  the  United  States.    After  living 


in  New  York  for  a  year  they  came  to  Newark, 
where  they  had  a  restaurant  and  saloon. 
They  labored  together  In  the  business,  and 
were  so  successful  that  in  August,  1882,  Peter 
Kleb  purchased  the  premises  known  as  842 
Broad  street  for  $30,000,  paying  $9,000  or  $10,- 
000  in  cash.  They  continued  in  this  business, 
which  was  conducted  in  Peter's  name,  until 
1886,  by  which  time  they  bad  paid  off  the 
$20,000  mortgage  which  secured  a  part  of  the 
purchase  money.  Then  they  rented  the  prop- 
erty, which  rapidly  increased  in  value,  and 
went  back  to  Germany,  where  they  continued 
to  reside  until  September,  1901,  when  Peter 
Kleb  died.  Mrs.  Kleb  received  the  rents  after 
his  death  until,  desiring  to  sell,  she  dis- 
covered that  the  deed  was  in  Peter's  name, 
and  that  on  the  record  she  bad  no  title  except 
to  dower.  It  may  be  proper  to  add  that  the 
bill  alleges  that  a  will  was  made  and  proved 
In  Germany,  but  the  evidence,  or  perhaps  I 
ought  to  say  the  colloquy  between  counsel, 
shows  that  it  was  not  executed  in  such  man- 
ner as  to  transfer  title  to  real  estate  here. 

The  question  argued  was  whether  the  ante- 
nuptial agreement  made  in  Hanau  operates 
upon  real  estate  subsequently  acquired  in 
New  Jersey.  Story,  in  bis  work  on  the  Con- 
filct  of  Laws,  {  184,  in  a  passage  that  has  been 
frequently  cited  with  approval,  thus  formu- 
lates the  rule :  "(1)  When  there  is  a  marriage 
between  parties  in  a  foreign  country,  and  an 
express  contract  respecting  their  rights  and 
property,  present  and  future,  that,  as  a 
matter  of  contract,  will  be  held  equally  valid 
everywhere,  unless,  under  the  circumstances, 
it  stands  prohibited  by  the  law  of  the  country 
where  it  is  sought  to  be  enforced.  It  will  act 
directly  on  movable  property  everywhere. 
But,  as  to  Immovable  property,  it  will,  at 
most,  confer  only  a  right  of  action  to  be  en- 
forced according  to  the  jurisprudence  rel  sitte. 
(2)  Where  such  a  contract  applies  in  terms  or 
intent  only  to  present  property,  and  there  is  a 
change  of  domicile,  the  law  of  the  actual 
domicile  will  govern  the  rights  of  the  parties 
as  to  all  future  acquisitions."  In  the  third 
edition  of  Wharton  on  the  Conflict  of  Laws,  * 
Vol.  1,  f  199a,  the  editor  thus  states  the  law 
as  he  gathers  It  from  decisions,  made  mostly 
since  the  above  passage  from  Story  was  writ- 
ten: "The  statement  In  the  last  section  that 
a  change  of  domicile  does  not  work  any 
change  of  law  governing  tbe  construction  of 
the  contract  is  undoubtedly  true  with  respect 
to  property,  wheresoever  situate,  which  is 
within  the  scope  of  the  contract  It  is  often 
a  question,  however,  what  property  Is  within 
the  scope  of  the  contract  The  question  is, 
in  its  last  analysis,  one  of  the  Intention  of 
the  parties.  When  the  contract  expressly,  or 
by  clear  implication,  covers  future  acquisi- 
tions after  a  change  of  domicile,  its  construc- 
tion and  effect  with  reference  to  such  proi>er- 
ty,  as  well  as  property  acquired  before  such 
change  of  domicile,  are  undoubtedly  to  be 
governed  by  the  law  of  tbe  original  matrl- 
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monlal  domicile,  bat  when  the  contract  ap- 
plies In  terms  or  Intent  only  to  present 
property,  or  Is  to  be  performed  only  in  the 
rountry  where  made,  and  there  is  a  change  of 
4omlclle,  the  law  of  the  actual  acquisition 
^'ill  govern  the  rights  of  the  parties  as  to  all 
future  acquisitions;  for,  iqwn  tills  assump- 
tion, the  contract  Is  eliminated,  so  far  as  such 
property  Is  concerned." 

Counsel  for  the  defendants,  In  support 
of  their  contention  that  the  contract  In  ques- 
tion Is  to  be  construed  as  applying  only  to 
property  that  the  spouses  might  have  ac- 
quired In  Germany,  refers  to  the  following 
cases:  Fuss  t.  Fuss,  24  wis.  256,  1  Am. 
Rep.  180;  Castro  r.  lilies,  22  Tex.  479,  73 
Am.  Dec.  277;  Besse  t.  Pellochoux,  73  IlL 
285,  24  Am.  Bep.  242;  Long  t.  Hess,  164 
111.  482,  40  N.  B.  836,  27  L.  B.  A.  701.  45  Am. 
St  Bep.  143.  In  each  of  these  cases  it 
was  held  that  a  marriage  contract,  executed 
abroad  by  spouses  domiciled  there,  did  not 
aK>ly  to  or  bind  lands,  acquired  subse- 
quently, situate  within  their  new  domicile. 
In  the  Wisconsin  and  Illinois  cases  It  was 
held  that  the  language  of  the  contract  in- 
dicated an  intention  to  localize  It  The  Tex- 
as case  was  put  on  other  grounds.  I  have 
not  been  referred  to  any  case,  and  I  have 
found  none,  which  decides  that  where  there 
Is  nothing  in  the  contract  erlncire  of  an  in- 
tention to  give  a  restricted  operation  to  it 
where  It  relates  only  to  after-acquired  prop- 
erty, and  where  its  terms  are  sufficiently 
comprehensive  to  Include  all  such  pnq^erty, 
the  mere  failure  to  declare,  in  so  many 
words,  that  it  Is  to  operate  on  property  with- 
out the  matrimonial  domicile,  will  prevent  it 
from  so  operating.  In  Besse  t.  Pellochoux, 
the  antenuptial  agreement  had  been  made 
In  Switzerland,  the  matrimonial  domicile  of 
the  spouses.  It  provided,  among  other 
things,  as  follows:  "(1)  The  future  husband 
associates  and  renders  his  future  wife  par- 
taker of  half  of  the  property  acquired  during 
their  marriage.  •  •  •  (3)  Joseph  Nicho- 
las Besse,  as  well  for  his  wife  as  himself,  both 
present  and  natives  of  Orsiere,  where  they 
now  live,  desiring  to  prove  to  the  young 
couple  their  approval  of  the  union  to  be  con- 
tracted, give  to  their  son,  Joseph  Nicholas, 
half  of  their  immovable,  as  well  as  their 
movable,  property,  on  the  close  conditions 
that  the  conjoints  wlU  work  the  other  half 
still  retained  and  belonging  to  said  parents." 
They  subsequently  emigrated  to  Illinois. 
The  husband  there  purchased  real  estate. 
The  wife  died,  and  the  heirs  of  the  wife 
claimed  title  to  one-half  of  It  Scott  J., 
after  adverting  to  the  fact  that  the  word 
'partaker'  was  one  of  doubtful  slgnlQcatlon, 
that  no  words  were  used  which,  In  their 
ordinary  or  legal  Import  defined  what  es- 
tate the  wife  took,  and  that  none  were  used 
that  conveyed  the  Idea  that  the  estate  should 
descend  to  her  heirs,  goes  on  to  say:  "The 
contract  associating  the  parties  thereto  as 
joint  partakers  In  the  property  to  be  acqalr> 


ed  by  the  marriage  does  not  specify  any  place 
where  It  is  to  be  performed.    But  we  are  not 
left  in  doubt  on  this  point    An  examination 
of  Its  provisions  shows  that  It  could  not  be 
performed  at  any  place  other  than  the  place 
where  It  was  entered  Into,  viz.,  the  place  of 
the  matrimonial  domicile."    Long  v.  Hess, 
164  111.  482,  40  N.  B.  335,  27  L.  B.  A.  791, 
46  Am.  St  B^.  143,  Is  to  the  same  effect 
The  marriage  agreement   made  In   Grand 
Duchy    of   Hesse,    provided,    among   other 
things,   that  the  bride  agreed  "to  receive 
the  groom  to  live  at  her  house,"  that  the 
groom  brought  Into  the  marriage  a  piece  of 
land  situated  at  Unter  Beerfelden,  and  that 
the  contracting  parties  subjected  themselves 
to  the  general  laws  of  Germany,  especially 
the  rules  and  customs  of  the  country.    Bail- 
ey, J.,  said  that  the  evidence  furnished  by 
the  contract  was  "all  In  the  direction  of 
showing  that  their  Intention  was  to  make 
Beerfelden  their  permanent  home,"  and  that 
there  was  a  total  absence  of  express  provi- 
sion In  the  contract  making  it  applicable  to 
the  future  acquisitions  of  the  parties;    the 
case  In  that  respect  being  as  he  said,  dis- 
tinguishable from  Scheferling  v.  Huffman, 
4  Ohio  St  241,  62  Am.  Dec.  281,  where  "the 
contract  by  Its  express  terms  was  made  ap- 
plicable, not  only  to  the  property  then  own- 
ed by  the  intended  wife,  but  also  to  all  prop- 
erty acquired  during  the  continuance  of  the 
marriage."    The  express  terms  thus  referred 
to  were  contained  In  the  following  clause: 
"If  I  should  die  first  my  affianced,  Ernestine, 
shall    Inherit   all    my   property" — a    clause 
which  does  not  differ  materially  from  that 
under  consideration.    It  is  evident  that  these 
two  cases  furnish  no  support  to  the  defend- 
ants' contention.    Castro  v.  Illlee,  22  Tex. 
479,  73  Am.  Dec.  277,  Is  another  of  the  cases 
upon  which  defendants  rely.    There  a  judg- 
ment creditor  sought  to  avoid,  as  fraudulent 
a  conveyance  by  a  husband  to  his  wife.    It 
was  attempted  to  support  It  by  reference  to 
the  provisions  of  a  marriage  contract  entered 
Into  in  France  by  persons  then  subjects  of 
that  country.    The  agreement  provided  that 
there  should  be  no  community  of  property  be- 
tween husband  and  wife,  that  they  should 
hold  their  respective  properties  separately 
and  that  they  Intended  to  submit  themselves 
to  certain  provisions  of  the  Code  Napoleon. 
The  consideration  for  the  conveyance  alleg- 
ed to  be  fraudulent  was  a  debt  due  from 
husband  to  wife,  said  to  have  arisen  many 
years  before,  under  the  provisions  of  this 
agreement    The  decision  was  that  the  ver- 
dict of  a  Jury  condemning  the  conveyance 
as  fraudulent  should   stand.    As  I   under- 
stand the  case,  the  decision  was  put  ultimate- 
ly upon   the  ground   (1)  that  the  contract 
would  not  bind  creditors  who  had  no  notice 
of  It  and  (2)  that  the  conveyance  was  fraud- 
ulent In  fact    Under  the  provision  of  the 
marriage  contract  that  the  spouses  should 
hold  their  property  separately,  I  do  not  see 
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how  tbe  wife  could  have  claimed  that  either 
in  France  or  in  Texas  (If  it  operated  on  prop- 
erty In  Texas)  the  marriage  contract  rested 
her  with  a  title,  legal  or  equitable,  to  her 
husband's  lands.  If  she  took  at  all,  it  was 
under  her  husband's  conveyance,  and  this 
the  jury  found  to  be  fraudulent  The  case 
appears  to  have  little  or  no  relevancy  to  the 
question  I  am  considering,  although  there 
are  In  the  opinion  dicta  respecting  It,  whose 
bearing  uiMn  the  facts  of  that  case  are  not 
quite  obvious.  None  of  them,  however,  go  to 
the  length  contended  for. 

The  only  case  which  appears  to  give  any 
countenance  to  defendant's  position  Is  Fuss 
V.  Fuss,  24  Wis.  256,  1  Am.  Rep.  180.  The 
agreement  was  made  at  Cologne.  It  pro- 
vided, so  defendants  say  In  their  brief  (though 
the  case  as  reported  does  not  give  the  clause 
verbatim),  that  "The  aforesaid  John  Wil- 
liam Fuss  hereby  grants  and  transfers  as  a 
full  Irrevocable  property,  by  a  lawful  war- 
ranty, and  in  the  form  of  a  donation  among 
the  living,  to  his  wife,  Anna  M.  Elcben,  all 
and  every  personal  and  real  property  which 
shall  belong  to  him,  the  donator,  on  the  day 
of  hla  death."  This  was  a  postnuptial  and 
not  an  antenuptial  contract  The  wife  had 
real  property  in  Pmssla  at  the  time  It  was 
made.  This  was  sold,  and  the  spouses  emi- 
grated to  Wisconsin.  Some  of  the  money 
arising  from  the  sale  was  Invested  In  real 
estate  in  Wisconsin  in  the  name  of  the  hus- 
band. The  husband  died,  and  the  wife  claim- 
ed it  Dixon,  J.,  said:  "There  is  nothing 
in  the  contract  which  speaks  fully  to  the 
very  point;  nothing  which  manifests  any  in- 
tention of  the  parties  to  regulate  or  control 
it  by  and  according  to  the  laws  of  their 
matrimonial  domicile,  their  future  acquisi- 
tions and  gains  of  property  in  any  foreign 
state  or  territory,  or  any  property  which 
should  be  held  or  owned  by  them  In  such 
state  or  territory.  The  contract  was  ob- 
viouBly  made  with  reference  to  its  operation 
and  effect  within  the  kingdom  of  Prussia 
upon  the  property  of  the  parties  situate 
there,  and  with  no  reference  to  property  sit- 
uate elsewhere.  It  appears  that  they  had 
no  property  elsewhere,  and  there  Is  no  ground 
for  supposing  that  they,  at  that  time,  con- 
templated any  change  of  domicile,  or  a  re- 
moval to  this  country  or  any  other."  Had 
the  opinion  stopped  here,  it  would  have  seem- 
ed that  there  were,  in  the  estimation  of 
the  learned  Judge,  two  circumstances  which 
tended  to  show  that  the  intention  was  to 
make  the  contract  operative  only  upon  lands 
in  Prussia.  These  were  (1)  the  fact  that  the 
.wife  had  real  property  in  Prussia,  which  It 
was  the  design  of  the  agreement  to  protect; 
and  (2)  the  form  of  the  transfer,  viz.,  "dona- 
tion among  the  living,"  an  instrument  un- 
known, both  In  its  form  and  incidents,  to 
the  common  law.  But  he  adds  these  words: 
"The  contract  to  have  operated  upon  the 
rights  of  the  parties  abroad,  must  have  been 
made  with  express  reference  to  such  opera- 


tion." If  by  this  was  meant  that  it  must 
have  been  stated  in  the  contract  in  so  many 
words,  that  it  was  intended  to  operate  upon 
property  without  the  domicile,  then  the 
statement  is  without  support  in  any  book  re- 
ferred to  in  the  opinion.  Story  is  the  author- 
ity principally  relied  on,  and  Story  says 
(section  184)  that  where  the  express  contract 
"applies  in  terms  or  intent  only  to  present 
property,  and  there  is  a  change  of  domicile, 
the  law  of  the  actual  domicile  will  govern  the 
rights  of  the  parties  as  to  all  future  acquisi- 
tions." This  is  a  very  dUferent  proposition 
from  that  contained  in  the  sentence  last 
quoted. 

The  Fuss  Case,  and  the  three  other  cases 
above  mentioned,  differ  from  the  case  in 
hand  in  two  Important  particulars  bearing 
upon  the  question  of  Intent:  (1)  In  each  of 
those  cases  the  spouses,  at  the  time  of  the 
making  of  the  contract  possessed  property. 
(2)  The  phraseology  of  the  contracts  was 
such  as  to  indicate  that  all  the  property  to 
which  their  provisions  were  designed  to 
apply  was  to  continue,  subject  to  the  law 
of  the  matrimonial  domicile.  Property  with- 
out the  domicile  was,  by  implication,  ex- 
cluded from  their  operation.  To  use  the 
words  of  Judge  Story,  It  appeared  affirma- 
tively that  the  contract  applied  in  terms 
or  Intent  to  present  property,  or  to  properly 
to  be  acquired  within  the  then  domicile.  In 
the  case  in  hand  neither  of  these  Indicia  of 
Intention  appears,  llr.  and  Mrs.  Kleb  had 
no  property  when  they  made  the  agreement 
They  must  therefore,  have  Intended  it  to 
operate  upon  after  acquired  property.  But 
the  terms  used  in  reference  to  their  future 
acquisitions  are  of  universal  application. 
They  contain  within  themselves  no  implica- 
tion that  they  were  to  be  limited  to  Hesse 
Cassei.  Instead  of  such  expressions  as  "par- 
taker of  half  of  the  property,"  "donation 
among  the  living,"  we  find  "death  without 
Issue,"  "marriage  contract"  "the  surviving 
spouse  shall  be  the  sole  heir  of  the  prede- 
ceased spouse."  Now  "death  without  issue" 
and  "sole  heir"  are  as  familiar  to  the  common 
as  to  the  civil  law.  Their  meaning  is  definite 
and  well  understood,  and  they  are  used  in 
all  their  generality.  It  is  conceded  that  the 
question  Is  one  of  Intent  This  Is  not  an 
artificial  Intent  imputed  without  reference 
to  the  real  wishes  of  the  parties,  but  an  In- 
tent such  as  we  may  reasonably  attribute  to 
them  in  the  situation  in  which  we  actually 
find  them. 

In  the  construction  of  contracts  it  is  prop- 
er to  consider  surrounding  circumstances. 
In  this  connection  there  are  two  considera- 
tions not  yet  adverted  to  which  seem  to  be 
of  some  weight  Spouses  possessed  of  land- 
ed property  are  not  as  likely  to  think  of 
bettering  their  condition  by  emigration  as 
those  who  are  possessed  of  none.  At  the 
period  in  question  (1861)  emigration  from 
Germany  to  this  country  was,  and  for  sever- 
al years  previously  had  been,  taking  place 
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on  a  Iarg«  scale.  It  Is  not  unreasonable  to 
suppose  tbat  an  Intelligent  couple  like  Mr. 
and  Mrs.  Kleb  might  have  regarded  emigra- 
tion as  among  tbe  possibilities  of  their  mar- 
ried life.  But  there  is  another,  and,  as  it 
Reems  to  me,  a  stronger,  circumstance.  In 
1861  the  town  of  Hanau  lay  In  the  electorate 
of  Hesse  Cassel,  an  independent  prlndpality. 
It  was  no  part  of  the  German  Empire,  for 
the  German  Empire  did  not  then  exist  It 
was  an  independent  state,  like  Prussia  or 
Saxony.  Having,  however,  sided  with  Aus- 
tria against  Prussia  in  the  war  of  1866,  it 
was,  as  one  of  the  results  of  that  struggle, 
incorporated  into  the  latter  state.  Hanan, 
as  may  be  seen  by  reference  to  any  map  pub- 
lished prior  to  1866,  lay  in  wliat  may  be  de- 
scribed as  a  narrow  neck  of  territory  scarce- 
ly 10  miles  wide,  from  which  one  might  see, 
to  tbe  southeast,  tbe  territory  of  Bavaria, 
and  to  tbe  north,  tbe  Duchy  of  Hesse  Darm- 
stadt Such  being  the  situation,  Is  it  rea- 
sonable to  Impute  an  intention  to  confine  the 
marriage  contract  to  such  property  as  the 
spouses  might  acquire  in  Hesse  Cassel,  and 
to  exclude  from  its  operatlou  laud,  the  sub- 
ject of  possible  acquisition,  in  Bavaria  and 
Darmstadt?  If  it  was  the  Intention  tbat  the 
agreement  should  operate  beyond  Hesse  Cas- 
sel, I  do  not  know  on  what  theory  we  could 
say  that  it  would  operate  in  some  (orelKU 
states  and  would  not  operate  In  others.  The 
question,  then,  being  one  of  Intention,  In- 
tention to  be  deduced  from  the  language  of 
the  contract  and  the  surrounding  circum- 
stances, it  seems  to  me  more  reasonable  to 
credit  Peter  Kleb  with  an  Intention  to  con- 
stitute bis  betrothed,  in  default  of  issue, 
tbe  heir  of  all  his  real  estate  than  the  heir 
of  such  real  estate  only  as  he  might  there- 
after have  acquired  in  the  narrow  territories 
of  Hesse  Cassel.  If  I  devise  my  realty  to 
A.,  this  means,  not  only  my  realty  in  New 
Jersey,  but  my  realty  elsewhere.  If,  for 
valuable  consideration,  I  covenant  that  I 
will  devise  my  property  to  A.,  I  presume  that 
in  tbe  absence  of  restrictive  words  in  other 
parts  of  the  instrument  no  one  would  con- 
tend that  the  covenant  did  not  extend  to 
lands  in  New  York  or  California,  independent 
sovereignties,  so  far  as  this  question  is  con- 
cerned. If,  by  an  antenuptial  agreement  I 
agree  to  make  my  wife,  in  default  of  Issue, 
heir  or  devisee  of  my  future  acquired  estate, 
I  am  quite  unable  to  understand  why  she 
should  not  take  such  real  estate  as  I  may 
be  seised  of  at  my  death,  not  only  In  New 
Jersey,  but  elsewhere.  It  seems  to  me  that 
such  an  agreement  does  speak  to  tbe  very 
point.  The  cases  uniformly  hold  that  wbere, 
by  tbe  antenuptial  agreement.  It  is  shown 
to  be  the  intention  of  the  parties  that  its 
provisions  shall  apply  to  property  without 
the  matrimonial  domicile,  effect  will  be  given 
to  it  everywhere,  unless  Its  execution  be  in- 
compatible with  the  laws  or  public  policy 
of  tbe  country  in  which  its  enforcement  is 
sought    De  Coucbe  v.  Savetier,  3  Johns.  Ob. 


100,  8  Am.  Dec.  478;  Lebreton  v.  Miles,  8 
Paige,  261;  Crosby  v.  Berger,  8  Edw.  Cli. 
638;  Murphy's  Heirs  v.  Murphy,  5  Mart 
(O.  S.)  88,  12  Am.  Dec.  475;  Scheferiing  v. 
Huffman,  4  Ohio  St  242,  62  Am.  Dec.  281. 

But  it  is  argued  tbat  the  contract  must 
be  regarded  as  local,  because  of  the  provi- 
sion tliat  "the  parents  of  the  persons  en- 
gaged declare  that  they  are  willing  to  waive, 
in  reforeice  to  this  marriage  contract  their 
rights  to  their  obligatory  shares."  The  ar- 
gument is  that  this  stipulation  was  local,  and 
that  consequently  the  entire  contract  must 
be  deemed  local.  But  In  the  first  place  there 
Is  no  proof  that  It  was  local.  Gnie  right  to 
such  shares  may  have  been,  and  was,  no 
doubt  accorded  by  other  states  comprised 
wittiin  what  was  then  geographically  desig- 
nated Germany.  It  existed  under  the  Boman 
law,  and  was  given  by  the  Code  Nai)Oleon, 
section  915  of  which  reads  as  follows:  "Les 
Ubfiralltes  par  acte  entre-oifs  on  par  testa- 
ment ne  pourront  exceder  la  moltle  des  Mens, 
8l  a  defaut  d'enfant  le  defunt  lalsse  un  on 
plusieurs  ascendants  dans  chacune  des  llgnea 
paternelles  ou  matemelles ;  et  les  trols  quarts, 
s'il  ne  lalsse  d'ascendants  que  dans  une  llgne." 
.\Blde  from  this,  the  agreement  is  the  inde- 
pendent agreement  of  the  parents.  They  stip- 
ulate that  whatever  right  they  may  have  to 
their  obligatory  shares,  they  are  willing  to 
waive.  This  is  by  no  means  equivalent  to  a 
declaration  that  their  right  to  obligatory  shar- 
es will  extend  to  all  the  property  that  tbelr 
children  may  acquire,  so  far  as  it  may  be  sub- 
ject to  the  antenuptial  contract  That  would 
be  a  strange  construction  that  would  restrict 
a  general  grant  to  the  limits  of  the  actual 
operation  of  a  release  by  third  persons.  The 
release  means  simply  this :  Whatever  right 
If  any,  we  may  acquire  In  our  chlldrois'  prop- 
OTty,  that  we  are  willing  to  waive.  I  am 
of  opinion,  therefore,  that  tbe  antenuptial 
agreement  extended  to  the  property  in  ques- 
tion. It  plainly  appears  that  the  subsequent 
acquisitions  of  the  spouses  were  quite  as 
much  the  result  of  Mrs.  Kleb's  labors  as  of 
her  husband's ;  and  Frederick  Struberg  testi- 
fies that  often.  In  conversation  after  Kleb's 
return  to  Germany,  he  (Kleb)  would  refer  to 
the  antenuptial  agreement  as  giving  to  the 
longest  liver  "the  benefit  of  all  we  are  worth." 
This  evidence  cannot  Influence  Its  construction ; 
but  it  shows,  at  least,  tbat  the  result  reached 
Is  not  in  conflict  with  the  oplnl<m  of  Mr.  Kleb 
as  expressed  in  tbe  latter  years  of  his  life. 

There  were  other  qnesttons  raised,  but  in 
tbe  view  that  I  have  taken  of  the  case  only 
one  need  be  adverted  to.  That  is  the  ques- 
tion of  the  admissibility  of  Mrs.  Kleb's 
testimony  of  transactions  with  and  state- 
ments by  her  husband.  It  was  admitted 
under  objection.  The  situation  is  this :  Mrs. 
Kleb  sues  tbe  heirs  at  law  of  her  hus- 
band to  enforce  his  contract  In  respect  of 
lands  descended.  Are  they  being  sued  in  a 
representative  capacity?  The  question  has 
been  twice  before  the  Court  of  Appeals,  and 
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it  bas  declined  to  pass  upon  It  Wyckoff 
T.  Norton,  60  N.  J.  Eq.  474,  46  Atl.  614; 
Kempton  t.  Bartlne,  60  N.  J.  Eq.  412,  46 
Atl.  966.  In  this  court  Vice  Cbancellor  Van 
Fleet  (Crlmmlns  v.  Crlmmlns,  43  N.  J.  Eq. 
88, 10  Atl.  800).  Chancellor  HcOill  (Vreeland 
T.  Vreeland,  53  N.  J.  Eq.  390,  82  AtL  8), 
and  Vice  Chancellor  Emery  (McKlnley  t. 
Coe,  66  N.  J.  Eq.  70,  67  Atl.  1030)  have 
tboogbt  the  evidence  admissible,  while  Chan- 
cellor Runyon  (Colfax  y.  Colfax,  82  N.  J. 
Eq.  206),  Vice  Chancellor  Pitney  (Greenwood 
V.  Henry.  62  N.  J.  Eq.  448,  28  AU.  1053), 
and  Vice  Chancellor  Grey  (Kempton  t.  Bar- 
Une,  69  N.  J.  Eq.  158,  44  Ati.  461)  have  deem- 
ed It  inadmissible.  In  this  conflict  of  author- 
ity any  expression  of  opinion  on  my  part  can 
bare  but  little  weight  It  has  seemed  to 
me,  however,  that  the  reasons  for  its  ex- 
clusion are  stronger  than  those  for  Its  ad- 
mission. Vice  Chancellor  Van  Fleet's  deci- 
sion seems  to  rest  upon  an  erroneous  con- 
ception of  what  was  decided  by  Beasley, 
C.  Jn  in  Hodge  v.  Coriell,  44  N.  J.  Law,  466. 
That  this  latter  case  was  correctly  decided 
no  one  can  have  any  doubt  It  was  a  re- 
plevin suit  and  the  wrongful  act  allied 
was  that  of  the  defendant  not  that  of  the 
defendant's  Intestate.  Beasley,  C.  X,  said: 
"The  defendant  in  this  writ  is  called  to 
account  for  a  tort  in  his  own  person.  With 
regard  to  any  estate  represented  by  him, 
the  plaintUT  bas  no  concern.  The  defendant 
could  not  be  sued  in  this  matter  in  his 
representative  capacity."  How,  from  a  deci- 
sion put  upon  this  ground,  viz.,  that  de- 
fendant was  being  sued  for  a  tort  of  his 
own,  not  for  the  wrongful  act  of  his  testator. 
It  could  be  legitimately  Inferred  that  the 
tMir  at  law  is  not  being  sued  in  a  repre- 
sentative capacity,  when  the  suit  Is  based 
upon  the  act  or  contract  of  the  ancestor, 
I  am  at  a  loss  to  understand.  The  infer- 
ence appears  to  me  to  I>e  an  entire  non 
aequltur.  Chancellor  McGlII  simply  followed 
Vice  Chancellor  Van  Fleet  without  giving 
the  matter,  as  far  as  appears.  Independent 
consideration,  and  Vice  Chancellor  Emery 
thought  himself  Irannd  by  their  opinicm.  On 
the  other  hand,  it  seems  to  me  that  the 
principle  upon  which  Joss  v.  Mohu,  66  N.  J. 
Law,  408,  26  Atl.  987,  was  decided  leads 
to  the  opposite  conclusion.  There  the  action 
was  brought  by  plaintiff  against  the  devisees 
of  Mohn  to  recover  money  lent  to  testator 
In  her  lifetime.  Mr.  Justice  Reed  said: 
"The  primary  question  Is,  are  heirs  or  devi- 
sees under  the  statute  representatives  of  the 
deceased  debtor?  I  think  they  are.  Mr. 
Bouvler,  in  his  Law  Dictionary,  under  the 
title  'Representative,'  uses  this  language: 
The  heir  represents  the  ancestor;  the  devi- 
see, his  testator;  the  administrator,  bis  In- 
testate. It  seems  entirely  undeniable  that  In 
an  action  like  the  present  the  heir  or  devisee 
stands  instead  of,  and  so  represents,  the 
deceased  debtor.  The  object  of  the  statute 
Is  to  subject  the  real  estate  of  the  deceased 
«2A^2S 


debtor  to  a  liability  for  all  classes  of  debts 
left  unpaid  by  such  debtor."  It  was  held, 
in  New  Jersey  Insurance  Company  v.  Me^er, 
37  N.  J.  Law,  282,  that  an  action  of  covenant 
would  lie,  under  the  heirs'  act  against  heirs 
and  devisees  for  a  breach  of  covenant  against 
incumbrances  contained  In  a  conveyance  by 
an  ancestor:  that  that  act  was  "applicable 
to  every  obligation  growing  out  of  contract" 
Consequently,  if  an  ancestor  has  made  an 
agreement  to  convey  real  estate,  an  action 
to  recover  damages  will  lie  for  breach  of  it, 
and,  under  Joss  v.  Mohn,  the  heir  in  such 
action  will  be  sued  In  a  representative  ca- 
pacity. Now,  if,  in  a  suit  at  law,  the  heir 
is  sued  in  a  representative  capacity,  it  would 
at  least  be  singular  if  it  were  held  that  in 
a  suit  in  equity  between  the  same  parties 
to  compel  a  specific  performance  of  the 
same  contract  the  defendant  was  being  sued 
In  a  nonrepresentative  character.  Are  not 
the  obligation  and  the  person  the  same? 
Have  we  not  the  same  ground  of  liability, 
vlz.,the  immediate  devolution  upon  the  heir 
of  property  bound  in  one  form  or  another 
to  answer  for  the  ancestor's  obligation? 
The  court  in  which  relief  may  be  sought 
and  the  particular  species  of  relief  asked 
for  seem  to  be  Irrelevant  considerations. 
That  the  court  may  look  at  the  real  character 
of  the  parties  to  a  controversy  is  conclusively 
settled  by  Smith  v.  Burnet  35  N.  J.  Eq. 
314,  and  Adoue  v.  Spencer,  63  N.  J.  Eq. 
794,  49  Atl.  10,  66  L.  R.  A.  817,  90  Am. 
St  Rep.  484.  Hodge  v.  Coriell  did  not  decide 
otherwise.  All  that  it  decided  was  that  when 
a  defendant  was  sued  for  his  own  tort, 
he  could  not  by  pleading,  change  the  issue 
to  one  Involving  the  acta  of  his  intestate. 
Smith  V.  Smith,  62  N.  J.  Law,  207,  19  Atl. 
256,  rests  upon  much  the  same  ground  as 
Haines  v.  Watts,  66  N.  J.  Law,  149,  26  Atl. 
672,  and  does  not  touch  the  question  under 
consideration;  and  Palmateer  v.  Tllton,  39 
N.  J.  Eq.  40,  and  Ralrdon  v.  Sampson,  67 
N.  J.  Law,  346,  61  Atl.  696,  merely  decide 
that  the  record  determines  the  question  ot 
competency;  that  if  the  person  offered  as 
a  witness  Is  not  a  party  to  the  record,  he 
Is  competent,  no  matter  what  his  interest 
may  be.  The  Court  of  Appeals  has  never 
decided,  nor.  as  far  as  I  can  find,  so  much 
as  Intimated,  that.  If  a  person  called  as  a 
witness  appears  by  the  allegations  of  the ' 
pleadings  to  be  really  sued  in  a  representa- 
tive capacity,  the  court  may  not  exclude 
blm,  because  the  pleader  bas  not  In  so  many 
words,  called  him  administrator  or  heir  or 
devisee,  and  has  not  expressly  alleged  that 
be  proceeds  against  him  in  that  character. 
In  Smith  V.  Burnet  it  decided  Just  the  re- 
verse. If  the  pleadings  or  record  state  facts 
which  show  that  he  Is  suing  or  being  sued 
In  a  representative  character,  then  he  Is 
disqualified. 

For  these  reasons,  and  for  those  stated 
by  Vice  Cbancellor  Grey  in  Kempton  v. 
Bartlne,  supra,  I  should  be  disposed  to  sz- 
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cinde  the  greater  part  of  Mtb.  Kleb's  testi- 
mony. Bnt  there  la  one  part  of  it  which 
seems  to  be  competent  It  appears  that, 
since  h»  hnsband's  death,  Mrs.  Eleb  went  to 
the  record  in  Hanau  and  there  compared  a 
copy  of  the  antenuptial  ag^reement  with  the 
original.  She  says  she  knows  her  husband's 
handwriting,  and  that  the  slgnatnre  "W.  P. 
Kleb"  is  his.  This,  I  think,  she  may  testify 
to.  It  is  not  evidence  of  a  transaction  with  or 
statement  by  the  deceased.  In  the  absencf 
of  evidence  to  the  contrary,  it  may  reason- 
ably be  presumed  that  her  knowledge  of  his 
handwriting  was  at  least  partly  acquired  in 
other  ways  than  by  transactions  with  him. 
I  think  Urs.  Kleb  is  entitled  to  a  conveyance 
from  the  heirs  of  the  legal  title  to  the 
Broad  Street  property. 


STATE  V.  TWININO  et  aL 
(Sapreme  Conrt  of  New  Jersey.    Nov.  18, 1906.) 

1.  Statutes— Title— Subject- Mattbb. 

Section  17  of  the  act  entitled  "An  act  con- 
cerning trust  companies"  (Revision  of  1890 ;  P. 
li.  18(W,  p.  ^1),  wliich  makes  it  a  misdemeanor 
for  any  director,  officer,  agent  or  clerk  of  any 
trust  comiMiny  to  knowingly  subscribe  or  ex- 
hibit any  false  paper  with  intent  to  deceive 
any  person,  authorized  to  examine  as  to  the 
condition  of  such  trust  company,  is  not  in 
conflict  with  article  4,  {  7,  subd.  4,  of  the 
state  Constitution,  which  provides  that  every 
law  shall  embrace  but  one  object,  and  tliat 
shall  be  expressed  In  Its  title. 

2.  Same. 

A  penal  clause  in  a  general  statute  em- 
bracing a  given  subject,  which  simply  provides 
for  the  punishment  of  the  violation  of  the  pro- 
visions of  such  act,  is  not  the  intermixing  In 
such  act  of  things  which  have  no  proper  rela- 
tion to  each  other. 

8.  Banks  and  Banking— Tbust  Companies 
—Regulation. 

It  is  within  the  power  of  the  Legislature, 
in  enacting  a  general  law  for  the  creation, 
government,  and  control  of  all  trust  companies, 
to  impose,  under  given  conditions,  certain  limi- 
tations upon  the  powers  granted,  or  to  reserve 
to  existing  trust  companies,  brought  under  the 
act,  certain  powers  already  possessed  by  them 
under  existing  laws;  and,  to  make  it  a  mis- 
demeanor for  the  officers  of  companies,  brought 
under  the  general  act,  to  do  the  things  pro- 
hibited by  the  general  statute,  although  the 
things  made  misdemeanors  by  the  (;eueral  law 
were  not  such  under  the  act  under  which  the  trust 
company  so  brought  under  the  general  law  was 
incorporated. 

4.  Sake  —  SuFBBVisioif  —  Exhibitino  Faij9e 
Papbb. 

The  exhibiting  of  a  false  minute  of  an  al- 
leged meeting  of  the  board  of  directors  of  a 
trust  company  to  an  examiner  appointed  by 
the  banking  department,  with  the  Intent  to  de- 
ceive such  examiner  as  to  the  financial  condi- 
tion of  the  company,  is  the  exhibiting  of  a 
false  paper  under  the  statute,  and  is  a  mis- 
demeanor under  section  17  of  Uie  general  trust 
company  act  of  1899  (P.  L.  1899,  p.  461). 

5.  Same— CoMPLiciTT. 

Where  one  of  two  officers  of  a  trust  com- 
pany produces  a  false  minute  to  the  examiner, 
in  the  presence  of  the  other,  who  by  his  silence 
acquiesces  in  such  exhibition,  although  be  knows 
of  Its  falsi^,  both  are  guilty  of  exhibiting  under 
the  statute. 


6.  Cbiminai.  Law  —  Btioincb  —  Bnr  and 

Sbconoabt. 
It  is  not  error  to  permit  an  examiner  of 
the  banking  department  to  testify  that  he  was 
acting  as  such  examiner  when  the  false  paper 
was  exhibited.  A  public  officer  may  testify  that 
he  Is  such  officer,  without  producing  his  certifi- 
cate of  appointment  or  official  oommission. 

(Syllabus  by  the  CourL) 

Error  to  Court  of  Qnarter  Sessions,  Mon- 
mouth (3onnty. 

Albert  C.  Twining  and  another  were  con- 
victed of  violating  P.  L.  1899,  p.  450.  and 
bring  error.    AfBrmed. 

Argued  February  term,  1905,  before  GtJM- 
MBRE,  C.  J.,  and  FORT  and  QARRETSON, 
JJ. 

B.  W.  Arrowsmlth,  for  plaintiffs  in  error. 
H.  M.  Nevlns,  for  the  State. 

FORT,  J.  The  defendants  were  convicted 
in  the  Monmouth  qnarter  sessions  of  ex- 
hibiting to  an  examiner  of  the  state  banking 
department  a  certain  false  paper,  knowing 
it  to  be  false,  with  the  intent  to  deceive  such 
examiner  as  to  the  condition  of  the  Mon- 
mouth Trust  &  Safe  Deposit  Company,  of 
which  company  Twining  was  the  president 
and  Cornell  the  treasurer.  The  false  paper 
consisted  of  a  typewritten  copy  of  a  minute 
of  an  alleged  meeting  of  the  board  of  direct- 
ors of  the  trust  company,  which  meeting 
was  in  fact  never  held.  The  minute  par- 
ports  to  be  an  authorization  for  the  pttr- 
chase  of  881  shares  of  the  capital  stock  of 
the  First  National  Bank  of  Asbury  Park 
which  was  found  by  the  examiner  among  the 
assets  of  the  trust  company.  The  Jury  found 
that  the  paper  was  exhibited,  and  the  proof 
was  conclusive  that  It  was  false.  The  Indict- 
ment is  founded  upon  the  violation  of  sec- 
tion 17,  of  the  trust  company  act  of  1899 
(P.  L.  1899,  p.  460). 

The  first  contention  of  the  defendant  is 
that  the  section  of  the  act  under  which  the 
Indictment  Is  found  Is  unconstitutional.  In 
that  It  Is  a  subject-matter,  In  the  body  of 
the  act  which  is  not  embraced  in  its  title. 
Const  art  4,  {  7,  subd.  4.  The  title  of  the 
act  is  "An  act  concerning  trust  companies 
(Revision  of  1899;  P.  L.  1899,  p.  460).  The 
section  in  question  reads  as  follows:  "Every 
director,  oflScer,  agent  or  clerk  of  any  trust 
company  who  willfully  and  knowingly  sub- 
scribes or  makes  any  false  statements  of 
facts,  or  false  entries  In  the  books  of  sucb 
trust  company,  or  knowingly  subscribes  or 
exhibits  any  false  paper,  with  Intent  to  de- 
ceive any  person  authorized  to  examine  as 
to  the  condition  of  such  trust  company,  or 
willfully  or  knowingly  subscribes  to  or 
makes  any  false  report  shall  be  guilty  of  a 
high  misdemeanor  and  punished  according- 
ly." If  we  fully  comprehend  the  suggestion 
of  counsel.  It  is,  that  a  criminal  offense  can- 
not be  provided  for  under  the  title  of  the  act 
In  this  case,  or,  in  fact  under  the  title  of 
any  act  which  does  not  specifically  relate  t» 
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the  fact  that  a  criminal  offense  Is  created  by 
the  body  of  the  act  Does  the  act  in  ques- 
tion have  more  than  one  object?  An  exam- 
ination of  its  provisions  will  show  that  they 
all  refer  to  trust  companies.  They  do  not 
relate  to  banks  or  Insurance  companies,  or 
other  corporations.  The  penalty  imposed  by 
section  17  is  limited  in  its  ^ect  to  directors. 
oflScers^  agents,  or  clerks  .of  any  trnst  com- 
pany. It  seems  to  ns  that  all  matters  of 
formation,  management,  control,  regulation, 
offenses,  and  penalties  are  germane  to  a 
statute  which  covers,  and  is  intended  to 
cover,  an  entire  subject-matter,  and  that  a 
statute  embracing  the  whole  subject-matter 
of  trast  companies,  which  Is  entitled  "An 
act  concerning  trust  companies"  may  con- 
stltntlonaily  Include  a  provision  making  it 
an  offense  to  do  or  fail  to  do  certain  named 
things  in  the  operation  and  management 
of  a  tmst  company  by  its  directors,  officers, 
agents,  or  clerks.  By  the  uniform  course 
of  legislation  In  the  state,  since  the  adoption 
of  the  Constitution  of  1814,  It  has  been  the 
practice  by  the  Legislature  to  embody  In 
acts  relating  to  an  entire  subject-matter, 
penal  provisions  for  the  doing  of  things  not 
permitted  by  the  statute,  or  the  doing  of 
acts  prohibited  thereby.  Upon  almost  every 
subject  of  general  legislation  this  condition 
of  the  statute  law  of  the  state  will  be  found 
to  exist  Sections  making  certain  acts  mis- 
demeanors are  found  In  the  banking  act 
(P.  L.  1899,  pp.  438,  489,  441,  U  12,  14,  21); 
the  savings  bank  act  (Oen.  St  pp.  3008,  3014, 
H  46,  47,  83);  the  trust  company  act  (P.  L. 
1898,  pp.  460,  461,  {S  lIS-17);  the  building  and 
loan  act  (P.  L.  1903,  p.  476,  {  52);  the  oyster 
act  (Oen.  St  pp.  832,  834-836,  H  140,  166, 
158,  172);  the  chosen  freeholder  act  (Oen. 
St  p.  434,  {  142):  the  bottling  act  (P.  L.  1^1, 
p.  218);  the  acts  for  protection  of  grave- 
yards and  cemetery  associations  (Oen.  St.  p. 
.358.  f  84;  Id.  p.  361,  t  57);  the  civil  rights  act 
(Gen.  St  p.  804.  S  2);  the  food  and  drug  act 
(Gen.  St  p.  1178,  8  94);  the  dentistry  act  (P. 
L,  1898,  p.  119),  a  conviction  under  which 
act  was  sustained  in  State  v.  Chapman, 
flft  N.  J.  Law,  464,  65  Atl.  94.  affirmed  70  N. 
J.  Law,  339.  57  Atl.  391;  the  fish  and  game 
act  (Oen.  St  pp.  1593.  1696,  H  177.  182.  192); 
the  health  act  (Oen.  St  pp.  1672,  1673.  1674, 
1676,  {{  206-210,  216);  the  labor  act  ((Jen. 
St  p.  1904.  {  42);  the  gunpowder  act  (Oen.  St 
p.  1634);  the  honey  industry  act  (Oen.  St  p. 
1685,  {  8);  the  itinerant  venders'  act  (Gen. 
St  p.  1828,  {  13);  the  Justices  act  (Oen.  St  p. 
1870.  f  25):  and  the  Intoxicating  liquor  act 
(Gen.  St  pp.  1814,  1824,  f$  150,  200).  In  the 
act  to  regulate  elections  (revised  1898)  penal 
sections  are  found  from  sections  188  to  213, 
Inclusive  (P.  L.  1898.  pp.  321-3.^0).  In  the 
medicine  and  surgery  act  (Gen.  St.  pp.  20S1, 
2082.  2084,  2086,  2089,  §§  4,  14.  25,  30.  m. 
the  pharmacy  act  (Gen.  St.  p.  24.59,  J  9),  the 
revision  of  the  tax  act  (P.  L.  1903,  p.  4.34, 
f{  61-62),  the  warehouseman's  act  (Gen.  St  p. 


3746,  {  7),  and  the  oaths  and  affidavits  act 
(Gen.  St  p.  2329),  many  penal  sections  will  be 
found,  as  also  In  the  harbor  masters'  act 
(Gen.  St  p.  2323,  S  64),  the  pilots'  act  (Gen.  St 
p.  2472,  J  05),  the  weights  and  measures  act 
(Gen.  St  p.  8753,  S  13),  and  many  others. 

We  are  not  prepared  to  overthrow  ail  the 
penal  clauses  in  practically  all  the  general 
acts  of  the  state,  after  a  uniform  practice 
of  over  half  a  century  of  treating  such 
clauses  as  germane  to  statutes  embodying  but 
a  single  subject  We  think  where  a  penal 
clause,  in  a  statute  embracing  a  given  sub- 
ject simply  relates  to  and  provides  for  the 
punishment  of  violations  of  the  provisions 
of  such  act,  that  such  a  provision  is  not  in 
conflict  with  article  4, 1  7,  par.  4,  of  the  state 
Constitution,  and  that  it  is  not  essential  to 
valid  legislation  against  offenses  created  by 
such  acts,  that  they  should  be  enacted  under 
the  title  of  "An  act  for  the  punishment  of 
crimes."  The  case  chiefly  relied  upon  to 
sustain  the  contention  of  the  plaintiff  in  error 
was  Shivers  v.  Newton,  45  N.  J.  Law,  469. 
An  examination  of  this  case  will  show  it  to 
sustain  the  view  we  take.  The  title  of  the 
act  there  was  "An  act  to  prevent  the  adulter- 
ation and  to  regulate  the  sale  of  milk,"  Mr. 
Justice  Reed  points  out  that  under  this  title 
only  penalties  for  adulterating  milk  could 
be  embodied  in  the  act  while  the  second  sec- 
tion of  the  act  Imposed  a  penalty  for  the 
production  of  unwholesome  milk  by  other 
methods.  He  says:  "The  latter  prohibition 
is,  in  my  Judgment  clearly  outside  the  ob- 
ject of  the  legislation  as  expressed  in  the 
tltlft"  The  penalty  imposed  by  the  trust 
company  act  under  which  the  defendants 
were  convicted,  relates  to  the  duties  of  the 
officers  of  a  trust  company  conducting  busi- 
ness under  the  act,  and  to  the  punishment  for 
the  violation  of  those  duties  in  any  of  the 
respects  provided  for  In  the  act  This  does 
not  seem  to  us  to  be  within  the  reasoning 
of  Shivers  y.  Newton,  supra. 

The  next  contention  Is  that  the  defend- 
ants were  officers  of  the  Monmouth  Trust 
&  Safe  Deposit  Company  and  were  organized 
under  the  act  of  1885,  entitled  "An  act  for 
the  incorpoMtion  of  safe  deposit  and  trust 
companies"  (P.  L.  1886,  p.  270),  and  that 
section  17  of  the  act  of  1899  entitled  "An  act 
concerning  trust  companies,"  ■  under  which 
this  indictment  was  found,  does  not  apply  to 
"safe  deposit  and  trust  companies,"  created 
under  the  act  of  1885.  In  1899  there  was  a 
revision  of  all  the  acts  relative  to  trust  and 
safe  deposit  companies,  and  separate  stat- 
utes were  passed  for  the  organization  of 
each  and  nil  trust  companies  and  safe  deposit 
company  aCts,  and  acts  for  the  creation  ot 
safe  deposit  and  trust  companies  were  repeal- 
ed. P.  L.  1809,  p.  450,  P.  L.  1899,  p.  468;  P.  L. 
1890,  p.  474.  The  act  of  1885  is  expressly 
repealed  by  section  4  of  the  statute  last  cited. 
By  section  8  of  the  repealing  act,  all  vested 
rights   of  the   companies   organized  nnder 
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the  acts  repealed,  are  reserved  with  the  right 
In  the  companies  to  continue  to  enjoy  the 
rights  and  advantages  which  they  then  en- 
Joyed  (P.  L.  1899,  p.  475);  and  by  section  30 
of  the  trust  company  revision  of  1899,  It  is 
expressly  enacted  that  "the  provisions  of 
this  act  shall  be  applicable  to  and  the  words 
'trust  companies'  when  used  in  this  act,  shall 
l>e  construed  to  Include  all  trust  companies, 
and  all  safe  deposit  and  trust  companies, 
heretofore  organized  under  the  laws  of  this 
state,  whether  by  special  charter  or  under 
general  act  or  otherwise,  as  well  as  corpora- 
tions hereafter  organized  under  this  act" 
This  section  also  reserves  to  trust  and  safe 
deposit  companies  the  rights  and  i^'ivileges 
they  now  possess.  It  Is  within  the  power  of 
the  Legislature,  in  passing  a  general  act,  to 
reserve  and  preserve  rights  and  privileges 
existing  in  any  class  of  corporations  brought 
under  the  provisions  of  a  general  law.  Such 
an  act  is  not  open  to  the  objection  of  being 
spedaL  Dickinson  ▼.  Board  of  Freeholders, 
(N.  J.  Err.  &  App.)  60  Atl.  220.  Nor,  to  the 
contention  that  such  a  reservation  is  not  em- 
braced within  the  title  of  the  act  Limita- 
tions uiMn  a  power  granted  by  an  act,  or  the 
reservation  of  powers  existing  in  certain 
corporations  brought  under  the  act,  in  addi- 
tion to  those  granted,  are  proper  subject- 
matters  to  be  embodied  In  a  statute,  where 
the '  powers  relate  to  the  class  concerning 
which  the  legislation  Is  enacted.  All  such 
provisions  are  germane  to  the  subject-matter 
of  the  legislation  embraced  within  the  stat- 
ute. It  is  clearly  within  the  right  of  the 
Legislature,  while  reserving  powers  existing 
In  a  corporation,  to  provide  that  in  the  future 
exercise  of  such  powers,  the  company  or  Us 
officers  shall  be  subject  to  certain  restric- 
tions, and  liable  to  punishment  for  their 
violation.  That  Is  all  that  is  done  by  this 
statute. 

It  was  further  argrued  that,  conceding  tlie 
statute  under  which  this  Indictment  is  found, 
to  be  valid,  the  document  exhibited  in  this 
case  cannot  be  said  to  be  a  false  paper  with- 
in the  meaning  of  the  act,  the  contention 
being  that  "knowingly  subscrlt>es  or  exhibits 
any  false  paper"  means  negotiable  paper, 
or  some  paper  which  Is  a  part  of  the  assets 
of  the  bank.  We  are  unable  to  give  this 
narrow  construction  to  these  words.  In  the 
connection  in  which  they  stand  in  the  stat- 
ute. We  think  it  means  what  it  says  "sub- 
scribes or  exhibits  any  false  paper,  with  in- 
tent to  deceive  the  examiner."  Any  other 
construction  destroys  all  force  to  the  word 
"subscribes,"  and  any  construction  which 
sustains  the  theory  that  an  offense  exists 
by  subscribing  a  false  paper  also  upholds 
the  construction  that  to  exhibit  such  false 
paper  to  the  examiner,  with  intent  to  de- 
ceive, Is  within  the  statute.  But  It  Is  fur- 
ther Insisted  that  "the  false  paper  must 
be  one  that  can  deceive  the  examiner  as  to 
tbe  flnanclal  condition  of  the  corporation." 
We  agree  with  that  view.    We  think  under 


the  proof  that  In  exhibiting  this  paper  It 
was  the  purpose  of  the  defendants  to  de- 
ceive tbe  examiner  as  to  the  flnanclal  con- 
dition of  the  bank.  The  proof  was  that 
the  stock,  the  purchase  of  which  tbe  false 
minute  purported  to  authorize,  was  In  tact 
the  stock  of  the  defendant  and  other  officers 
and  directors  of  the  trust  company.  That 
at  the  time  they  actually  entered  tbe  trans- 
action upon  the  books  of  the  trust  company, 
the  stock  was  worthless,  the  First  National 
Bank  of  Asbury  Park  having  failed.  If  this 
action  of  the  board  of  directors  had  actually 
taken  place,  and  the  purchase  been  made  In 
good  faith,  the  trust  company  had  not  only 
lost  the  value  of  this  stock,  but  was  liable 
to  assessment,  as  the  owner  of  this  stock, 
under  the  national  banking  act,  In  case  of 
a  deficit  In  tbe  funds  of  the  Asbury  Park 
National  Bank,  while  the  defendants  were 
released,  not  only  to  the  trust  company,  but 
as  stockholders  in  the  Asbury  Park  National 
Bank  for  any  deficiency  assessment  They 
had  shifted  their  worthless  asset,  and  its 
contingent  liability,' upon  the  trust  company. 
Did  not  that  affect  Its  financial  condition? 
If  the  transaction  did  pot  occur,  as  the  false 
minute  alleged,  then  the  defendants  and  the 
others  interested  with  them  in  the  stock 
matter,  were  liable  to  the  trust  company  to 
reimburse  It  for  the  stock  which  they  as  of- 
ficers had  sold  to  the  trust  company,  and 
fraudulently  taken  ^,000  of  Its  funds  to 
pay  therefor,  to  themselves.  An  agent  such 
as  these  officers,  cannot  deal  with  the  com- 
pany (his  principal),  and  pass  over  sto(^  to 
it  and  take  its  funds  in  payment  thereof. 
Whether  the  directors  had  authorized  It, 
therefore,  was  of  vital  Importance  to  tbe 
financial  condition  of  the  trust  company,  and 
to  the  examiner  in  reporting  upon  its  finan- 
cial condition.  Its  acceptance  covered  the 
fraud  of  the  defendants  and  held  the  trust 
company  to  a  bargain  not  otherwise  legal, 
and  relieved  the  defendants  from  liability 
to  the  trust  company,  for  the  fraudulent 
depletion  of  tbe  assets  of  the  trust  company 
to  the  extent  of  their  unlawful  act  In  the 
matter.  Without  tbe  false  minute  to  ex- 
hibit the  trust  company  could  repudiate  the 
transaction  and  hold  the  defendants  for  the 
whole  amount  Upon  the  question  of  what 
was  tbe  true  financial  condition  of  the  trust 
company  tbe  false  minute  was  vital  to  the 
examiner. 

Tbe  evidence,  it  Is  claimed,  does  not  prove 
that  the  defendant  Twining  exhibited  tbe 
false  minute  to  the  examiner.  The  testi- 
mony of  the  examiner  was  tliat  be  asked 
for  the  authority  for  this  purcbasa  The 
proof  was  that  Twining  had  dictated  the 
false  minute  to  his  stenographer,  and  after 
It  was  written  had' placed  It  In  the  minute 
book.  That  he  was  present  In  an  adjoining 
room  when  the  examiner  asked  for  It,  and 
that  the  defendant  C!omelI  told  the  exam- 
iner that  It  was  In  the  minute  book,  and  that 
either  the  examiner  himself  went  and  got 
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tbe  minute  book  or  tbat  Cornell  handed  It  to 
bim.  The  examiner  says  specifically  that 
Cornell  was  present  when  he  received  tbe 
minute  book  with  this  false  minute  In  It, 
and  be  thinks  he  handed  It  to  bim ;  that  on 
the  14th  day  of  February,  tbe  day  he  flnt 
went  to  tbe  company.  Twining,  he  thinks, 
told  bim  it  was  the  minutes  of  the  board, 
but.  If  be  did  not  do  so  on  that  day,  he  Is 
posltlTe  he  did  on  the  16tb,  which  was  tbe 
Monday  following,  and  was  while  be  was 
still  examining  tbe  bank.  Any  statement 
by  Twining  before  or  after  tbe  minutes 
came  into  the  hands  of  the  examiner,  and 
while  he  was  examining  the  bank,  that  that 
was  the  minute  of  the  board  authorizing  the 
purchase,  was  an  exhibition  of  the  minute. 
To  state  to  tbe  examiner  tbat  tbat  was 
the  minute,  for  tbe  purpose  of  deceiving  bim 
as  to  the  truth,  was  to  exhibit  the  minute 
within  the  statute.  In  this  connection  ref- 
erence should  be  made  to  the  exception  taken 
to  tbe  charge  of  the  trial  Judge,  that:  "If 
you  are  satisfied  that  one  produced  the  false 
minutes,  and  that  with  the  consent  of  the 
other,  be  being  present  and  by  bis  sllenco 
acquiescing  In  It,  with  fall  knowledge  that 
it  was  being  produced  and  exhibited  for  the 
purpose  of  deceiving  tbe  examiner.  Twining 
is  just  as  guilty  as  Cornell."  Tb^re  was  no 
error  In  this.  In  misdemeanors  all  are  prln- 
cipala  Standing  by  while  a  co-mlsdemean- 
ant  does  the  act  of  exhibiting,  makes  you 
guilty.  Both  win  be  deemed  to  exhibit 
under  such  circumstances. 

We  see  no  error  In  including  In  tbe  in- 
dictment the  prefatory  matter  which  is  ob- 
jected to.  It  is  at  most  mere  surplusage. 
The  charge  upon  which  the  defendants  were 
tried  and  the  erldence  Introduced,  was  tbe 
exhibition  of  the  false  paper  only.  Tbe 
Indictment  was  not  offered  in  evidence,  and 
did  not  go  to  tbe  Jury.  It  could  not  have 
prejudiced  In  any  way  the  trial  of  tbe  de- 
fendants. 

We  find  no  error  in  the  suggestion  that 
the  witness  Vredenborgh,  who  was  tbe  ex- 
aminer, was  permitted  to  testify  to  the  fact 
tbat  be  was  an  examiner,  and  that  tbe  court 
did  not  require  Itim  to  show  written  au- 
thority tbat  be  was  authorized  to  examine 
the  bank.  The  statute  does  not  require  tbe 
banking  commissioner  to  appoint  his  ex- 
aminers Id  writing.  That  be  was  examin- 
ing for  and  by  the  direction  of  the  banking 
department,  was  proved.  About  tbe  fact 
there  was  no  question.  An  official  may  tes- 
tify that  he  Is  such  official,  without  producing 
bis  certificate  of  appointment  Denn  v.  Pond, 
1  N.  J.  Law,  379 ;  Potter  v.  Luther,  8  Johns. 
481 ;  Berryman  v.  Wise,  4  Term  R.  366 ;  Brews- 
ter r.  Vail,  '20  N.  J.  Law,  S6,  38  Am.  Dec. 
547:  Reeves  v.  Ferguson,  31  N.  J.  Law,  107 
(119) ;  1  Greenleaf  on  Evidence,  H  83.  92. 

The  Cornell  confession  was  properly  ad- 
mitted as  against  Cornell,  and  the  court 
expressly  limited  its  evidential  force  to  Cor- 


nell, in  admitting  tbe  evidence,  and  again 
on  tbe  request  of  counsel  at  the  end  of  its 
charge.  In  the  charge  to  the  jury  the  court 
referred  to  the  fact  that  tbe  defendants  did 
not  see  fit  to  go  upon  tbe  stand  in  tbehr 
own  behalf  and  said,  "because  a  man  does 
not  go  upon  the  stand,  you  are  not  neces- 
sarily justified  In  drawing  an  Inference  of 
guilt  But  you  have  a  right  to  consider  tbe 
fact  that  he  does  not  go  upon  the  stand 
where  a  direct  accusation  Is  made  against 
bim."  This  was  not  objectionable.  State 
V.  Parks,  61  N.  J.  Law,  438,  39  Atl.  1023;" 
State  V.  Wines,  65  N.  J.  Law,  31,  46  Atl.  70Z 
The  oitlre  record  Is  retiuned  In  this  case ; 
and.  It  not  appearing  tbat  the  defendants 
suffered  manifest  wrong  or  injury  In  tbe 
admission  or  rejection  of  evidence  or  tbe 
charge  of  tbe  court  the  judgment  of  tbe 
Monmouth  quarter  sessions  Is  afilrmed. 


McDonald  v.  central  r.  oo.  of 

NEW  JERSEY  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  ao,  1905.) 

1.  Oabbikbs— BUeotion  or  Passbnosb. 

The  plaintiil,  before  purchasing  a  ticket 
at  Elizabeth,  inquired  of  tbe  agent  if  a  certain 
train  8toiq>ed  at  Chester,  was  answered  in  tbe 
affirmative,  and  given  a  time-table  showing  that 
the  train  was  scheduled  to  stop.  Held,  tbat  the 
plaintiff  had  by  the  contract  a  right  to  have  the 
train  stop  at  (Chester,  and  that  nls  ejection  at 
the  last  preceding  station  was  wrongful. 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  CSarrieis,  |  1068.] 

2.  SAin— PABSxnoxit— What  Cowstittttes. 

The  plaintiff  was  familiar  with  the  route, 
his  ticket  waa  a  coupon  ticket  of  which  certain 
coupons  purported  to  be  issued  by  the  Central 
Railroad  Company  as  agent,  and  he  did  not 
deny  that  he  knew  that  the  (Central  Railroad 
Company  acted  as  to  points  beyond  its  own  road 
as  agent  only.  Beld,  that  the  relation  of  carrier 
and  passenger  did  not  exist  between  the  plain- 
tiff and  the  Central  Railroad  Company  after 
the  train  left  the  Central  road. 
8.  Sams. 

Little  V.  Dnsenberry,  46  N.  J.  Law.  614. 
50  Am.  Rep.  445,  distinguished. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Alexander  McDonald  against 
the  Central  Raltaroad  Ck>mpany  of  New  Jer- 
sey and  tbe  Baltimore  &  Ohio  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

George  Holmes  and  William  A.  Barkalow, 
fbr  plaintiff  in  error  Central  R.  Co.  Vreden- 
bnrgh„WaII  &  Van  Winkle,  for  plaintiff  in 
»ror  Baltimore  &  Ohio  R.  Ca  John  K. 
English,  for  defendant  In  error. 

8WATZE,  J.  This  Is  an  action  of  tort 
Tbe  first  count  of  tbe  declaration  Is  for 
negligently  misinforming  the  plaintiff  as  to 
tbe  train  which  he  should  take  to  go  from 
Elizabeth  to  Chester,  Pa.  The  second  count 
is  for  a  wrongful  ejection  of  the  plaintiff 
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at  Pblladelpbla.  Tbe  plaintiff  recovered 
damages  for  the  ejection,  and  Jadgment  was 
entered  against  botb  companies. 

Whether  the  ejection  of  the  plaintiff  was 
wrongful  depends  upon  tbe  contract.  The 
material  facts  are  as  follows:  Just  before 
buying  a  ticket  from  Elizabeth  to  Chester, 
he  inquired  of  the  ticket  agent  at  Elizabeth 
whether  tbe  train,  which  he  afterward  took, 
stopped  at  Chester,  and  was  informed  that 
it  did.  He  then  asked  for  a  time-table  and 
ticket  and  received  both.  The  time-table 
purported  on  its  face  to  be  one  of  the  Royal 
Blue  Line,  and  bore  tbe  names  of  the  Central 
liailroad  of  New  Jersey,  the  Philadelphia  & 
Reading  Railway,  and  the  Baltimore  & 
Ohio  Railroad.  There  was  no  other  proof  as 
to  the  company  by  whlph  it  was  Issued.  The 
time-table  showed  that  the  traih  stopped  at 
Chester.  No  question  arose  until  just  be- 
fore the  train  reached  Philadelphia,  when 
the  conductor  of  the  Philadelphia  &  Read- 
ing Railway  informed  tbe  plaintiff  that  the 
train  did  not  stop  at  Chester,  and  that  be 
would  have  to  change  cars  at  Philadelphia. 
When  the  train  reached  the  station  in  Phila- 
delphia, the  conductor  of  the  Baltimore  & 
Ohio  Railroad  took  charge.  He  came  into 
tbe  car  with  two  policemen,  inquired  for  the 
man  who  wanted  to  go  to  Chester,  and 
told  the  plaintiff  he  would  have  to  get  off; 
to  which  the  plaintiff  replied  that  he  would 
have  to  use  force.  The  conductor  grabbed 
the  plaintiff  by  the  shoulder,  and  the  plain- 
tiff thereupon  left  the  car.  The  plaintiff 
had  been  in  tbe  habit  of  taking  the  same 
train,  which  bad  previously  stopped  at 
Chester. 

It  was  not  qnestioned  on  the  trial  or  on 
the  argument  here  that  the  ticket  agent  in 
Elizabeth  was  authorized  to  sell  tickets  from 
Elizabeth  to  Chester  over  the  Central  Rail- 
road of  New  Jersey,  the  Philadelphia  & 
Reading  Railway,  and  the  Baltimore  &  Ohio 
Railroad.  Tbe  ticket  appears  on  its  face 
to  be  issued  by  the  Central  Railroad,  and 
has  attached  three  going  and  three  re- 
turning coupons  in  the  usual  form  of  a 
coupon  ticket.  The  coupons  between  Bound 
Brook  and  Philadelphia  purport  to  be  issued 
on  account  of  tbe  Philadelphia  &  Reading, 
and  the  coupons  between  Philadelphia  and 
Chester  on  account  of  the  Baltimore  & 
Ohio.  It  is  not  necessary  to  decide  that 
the  terms  of  the  published  time-table  became 
by  mere  fact  of  publication  a  part  of  the 
contract,  as  was  held  by  a  majority  of  the 
Court  of  King's  Bench  in  Denton  v.  Great 
Northern  Railway,  5  Ellis  &  Blackburn,  860, 
and  decided  by  the  Court  of  Appeals  in 
Le  Blanche  v.  London  &  Northwestern  Rail- 
way Company,  6  R.  1  C.  P.  D.  268.  45  L 
J.  C.  P.  521,  5  English  Ruling  Cases,  392. 
Tbe  diflSculty  suggested  by  Mr.  Pollock  (Pol- 
lock on  Contracts  [7tb  Eng.  Ed.]  18)  does 
not  arise  in  this  case;  for  tbe  stopping  of 
the  train  at  Chester  was  an  express  condi- 


tion upon  which  tbe  plaintiff  bought  his 
ticket,  and  the  time-table  showing  that  the 
train  made  the 'stop  at  Chester  was  lianded 
him  with  the  ticket  The  fact  that  a  time- 
table furnished  by  the  Baltimore  &  Ohio 
Railroad  to  tbe  conductor  (but  not,  as  far 
as  the  case  discloses,  to  the  public  or  to  the 
ticket  agent  at  Elizabeth)  showed  that  the 
train  did  not  stop  at  Chester  in  no  way 
alters  the  case.  Tbe  train  bad  been  in  the 
habit  of  stopping,  and  the  time-tables  of  tbe 
ticket  agent  at  Elizabeth  bearing  the  name 
of  the  Baltimore  &  Olilo,  and  not  denied 
to  have  been  authorized  by  that  company, 
showed  such  a  stop.  While  the  autiiorlty  of 
the  ticket  agent  to  make  the  contract  iu 
question  might  be  modified  to  correspond 
with  the  time-table  furnished  the  conductor, 
there  is  no  proof  that  it  had  been  so  modi- 
fled.  Whether  it  bad  t)een  so  modified  was 
within  the  knowledge  of  the  Baltimore  & 
Ohio,  and  the  failure  to  prove  It  justifies 
the  Inference  that  there  had  been  no  modifi- 
cation. The  plaintiff  bad  tbe  right  to  assume 
that  the  train  would  stop  at  Chester  as  his 
contract  required,  and  was  not  bound  to  be- 
lleve  the  assertion  of  the  conductor.  He  was 
entitled  to  make  reasonable  efforts  to  ex- 
ercise his  right  Runyan  v.  Central  B.  R. 
Co.,  65  N.  J.  Law,  228,  232,  47  AtL  422.  He 
did  no  more  than  to  require  the  conductor 
to  make  use  of  slight  physical  force,  and 
yielded  Immediately,  and  left  the  car.  We 
think  the  conduct  of  the  conductor  was  ac- 
tionable. 

The  question  remains  whether  both  defend- 
ants are  liable.  Tbe  conductor  was  In  th<» 
employ  of  the  Baltimore  &  Ohio  Railroad 
Company,  and  it  is  liable  for  bis  acts  on 
the  principle  respondeat  superior.  The  other 
conductor,  whose  route  ended  at  Philadelphia, 
was  in  the  employ  of  the  Philadelphia  & 
Reading  Railway  Company.  The  only  fact 
in  the  case  to  indicate  liability  on  tbe  part 
of  the  Central  Railroad  Company  is  tbe 
issue  of  the  ticket.  The  plalntifrs  case  does 
not  rest  upon  a  tort  of  the  ticket  agent  at 
Elizabeth,  but  upon  the  theory  that  tbe  agent 
at  Elizabeth  had  tbe  right  to  make  the  con- 
tract and  was  therefore  guilty  of  no  wrong. 
Tbe  Central  Railroad  would  be  liable  for  a 
violation  of  its  duty  as  a  common  carrier, 
if  that  relation  existed  at  the  time  between 
the  plaintiff  and  tbe  company.  Haver  v. 
Central  Railroad  Company,  62  N.  J.  Law, 
282,  41  AU.  916,  43  L.  R.  A.  84,  72  Am.  St. 
Rep.  647.  Whether  that  relation  existed  de- 
pends on  whether  the  Ontral  contracted  for 
the  carriage  of  the  plaintiff  beyond  its  own 
line  as  principal  or  agent  Tbe  ticket  states 
that  in  selling  the  ticket  to  points  on  other 
roads  the  company  assumes  no  responsibility 
beyond  its  own  road.  It  may  be  questioned 
whether  this  provision  was  assented  to  by 
the  plaintiff,  and  if  so,  whether  it  operates 
to  exempt  tbe  Central  Railroad  from  its 
common-law   liability,  or  only  to  negative 
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the  assomptlon  of  any  farther  liability  be- 
yond Its  own  road.  This  need  not  be  deter- 
mined, since  the  other  facts  sxiflBclently  prove 
<:bat  the  Central  Ballroad  was,  to  the  knowl- 
edge of  the  plaintiff,  contracting  only  as 
agent  as  to  transportation  beyond  its  own 
road.  The  facts  that  there  were  separate 
coupons  for  different  portions  of  the  Jonmey, 
that  they  bore  the  names  In  plain  type  of  the 
connecting  companies,  and  purported  on  their 
face  to  be  Issued,  as  far  as  the  connecting 
roads  were  concerned,  by  the  Central  Rail- 
road as  agent  only,  and  ttiat  the  plaintiff 
was  familiar  with  tlie  route.  Justify  the  in- 
ference. In  the  absence  of  any  denial  from  the 
plaintiff,  that  he  knew  that  the  Central  Rail- 
road was  acting  as  agent  only.  The  relation 
of  common  carrier  and  passenger  did  not 
exist  as  between  the  plaintiff  and  the  Central 
Railroad  Company  after  the  train  left  the 
Central's  road.  The  case  differs  from  Little 
V.  Dusenberry,  46  N.  J.  Law,  614,  50  Am. 
Rep.  446,  and  Dunn  y.  Pennsylvania  R.  R. 
Co..  71  N.  J.  Law,  21,  58  Atl.  164.  In  both 
tlioae  cases  the  relation  of  carrier  and  pas- 
senger existed  between  the  parties  at  the 
time  of  the  injury.  The  case  resembles  rath- 
er Alabama,  etc.,  R.  R.  Go.  T.  Holmes,  7S 
Miss.  371,  23  South.  187.  There  is  no  evi- 
dence that  the  Central  Railroad  took  any  part 
in  the  management  of  the  train  beyond  Bound 
Brook.  As  far  as  the  case  indicates,  the 
Baltimore  &  Ohio  Railroad  was  In  sole  charge 
of  the  train  at  the  time  the  plaintiff  was 
ejected.  The  legal  position  of  the  Central 
Railroad  was  similar  to  that  of  the  Penn- 
sylvania Railroad  Company  In  Pennsylvania 
R.  R.  Co.  V.  Jones,  155  U.  S.  833,  15  Sup. 
Ct.  136,  89  L.  Ed.  176.  There  should  have 
been  a  nonsuit  as  to  the  Central  Railroad. 

It  is  assigned  as  error  that  the  court  al- 
lowed the  Jury  to  award  damages  for  the 
indignity  and  consequent  Injury  to  his  feel- 
ings. This  Is  the  settled  law  In  case  of  an 
onlawful  eviction.  Allen  v.  C.  &  P.  Ferry 
Company,  46  N.  J.  Law,  198;  D.  L.  ft  W.  R. 
R.  V.  Walsh,  47  N.  J.  Law,  548,  4  Atl.  323. 
The  case  differs  from  the  cases  cited  in  the 
briefs  for  the  plaintiffs  In  error.  The  pres- 
ent plaintiff  had  in  his  possession  and  showed 
tbe  conductor  a  ticket  which  entitled  bim 
to  be  carried  to  Chester,  and  a  time-table, 
apparently  authorized  by  the  company,  which 
showed  that  the  train  was  scheduled  to  stop 
at  Chester.  On  tbe  face  of  it,  be  was  en- 
titled to  be  let  off  at  Chester,  and  the  reason 
for  the  decision  In  the  cases  cited,  growing 
out  of  the  propriety  of  the  conductor  hav- 
ing evidence  of  the  plalntUTs  right,  Is  want- 
ing in  the  present  case. 

The  Judgment,  however,  is  a  Joint  Judg- 
ment, and  indivisible;  and,  since  it  must  be 
reversed  as  to  the  Central  Railroad  Company, 
it  must  be  reversed  in  toto.  Peterson  v. 
Middlesex  ft  Somerset  Traction  Co.,  71  N. 
J.  Law,  296,  59  Aa  466. 


VAN  COTT  V,  NORTH  JERSEY  ST.  RT.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

Tbiai,  —  NoKSurr  —  Insutficienct    of    Evi- 

DKNC'E. 

After  the  allowance  of  a  bill  of  exceptions 
to  the  refusal  of  the  trial  court  to  nonsuit,  the 
plaintiff  for  failure  of  proofs  showing  the 
negligence  of  the  defendant's  motorman,  a 
witness  produced  on  behalf  of  the  defendant 
testified  that  the  motorman,  seeing  the  plaintiff 
In  the  act  of  crossing  the  street,  slackened  tbe 
speed  of  his  car  so  as  to  bring  It  to  a  semi- 
halt,  whereupon  the  plaintiff,  who  likewise  had 
temporarily  halted,  made  a  swift  run  to  cross 
the  track  in  front  of  the  car,  but  was  struck 
by  the  car,  to  which  "an  extra  burst  of  speed" 
had  been  imparted.  Held,  that  after  the  ad- 
mission of  his  testimony  both  the  negligence 
of  the  motorman   and  the  contributory  negli- 

?ence  of  the  plaintiff  became  questions  of  fact 
or  the  jury,  and  that  the  refusal  of  the  trial 
court  to  nonsuit  the  plaintiff  for  failure  of 
proofs  showing  negligence  is  not  reversible  er- 
ror, where  such  proofs  are  afterwards  supplied 
by  the  defendant  during  tbe  progress  of  the 
trial. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Sarah  Van  Cott  against  the 
North  Jersey  Street  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Hobart  Tuttle,  for  plaintiff  In  error.  Sam- 
uel Kallsb,  for  defendant  In  error. 

GARRISON,  J.  The  plaintiff,  while  cross- 
ing a  public  street  in  the  city  of  Newark,  was 
struck  by  a  trolley  car  of  the  defendant,  re- 
ceiving injuries  for  which  she  recovered 
damages  in  the  circuit  court  Upon  this  writ 
of  error  brought  to  reverse  the  Judgment  of 
the  circuit  court,  the  assignment  chiefly 
argued  was  the  alleged  error  of  the  trial 
court  In  denying  a  motion  to  nonsuit,  which 
was  asked  for  at  the  close  of  the  plaintiff's 
case,  upon  the  ground  that  the  negligence  of 
the  defendant's  motorman  was  not  legitimate- 
ly inferable  from  the  testimony.  As  the  testi- 
mony stood  at  that  time  it  is  very  question- 
able whether  a  case  of  negligence  had  been 
made  out  by  tbe  plaintiff.  The  matter,  bow- 
ever,  will  not  be  pursued,  for  the  reason  that 
If  there  was  such  a  failure  in  tbe  plaintlCTs 
proofs  at  the  time  tbe  nonsuit  was  denied, 
such  proof  was  afterwards  supplied  by  the 
defendant 

Harry  A.  Vaughan,  a  witness  called  on  be- 
half of  the  defendant,  testified  that  "tbe  child 
stood  for  a  moment  on  the  curb,  and  then 
made  a  couple  of  steps  to  walk  In  a  diagonal 
direction  across  the  street,  and  looked  and 
saw  the  car,  and  then  made  a  few  steps, 
running  style ;  the  motorman  rang  the  bell  at 
that  time,  which  attracted  the  child's  atten- 
tion, and  she  stood — ^the  child  stood — at  the 
time  when  the  bell  rang." 

"Ques.  How  far  away  from  tbe  first  rail? 
Ans.  Well,  I  think  It  was  at>oat  the  first  rail 
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that  she  stopped.  The  car  slackened  speed  at 
that  time  when  the  bell  was  ringing,  the  child 
stopped,  and  as  the  car  slackened  speed  she 
made  a  swift  run  to  cross  the  track  In  front  of 
the  car ;  the  car  had  already  started  after  she 
bad  remained  stationary. 

"Ques.  How  do  you  mean  'started'?  Ans. 
Well,  put  on  an  extra  burst  of  speed  after 
having  come  to  a  semlhalt." 

From  this  testimony  It  might  legitimately 
be  inferred  that  the  child  and  the  motorman 
each  saw  the  other;  that  the  motorman,  by 
slackening  the  speed  of  his  car,  led  the  plain- 
tiff to  believe  that  she  could  safely  cross  In 
front  of  it,  and  that  under  such  circumstances 
the  imparting  of  an  extra  bnrst  of  speed  to 
the  car  after  it  had  come  to  a  semlhalt  was  an 
act  of  negligence  upon  the  part  of  the  motor- 
man.  Upon  the  admission  of  this  testimony 
the  negligence  of  the  motorman  and  the  con- 
tributory negligence  of  the  plaintiff  became 
questions  of  fact  for  the  Jury,  whatever  may 
have  been  the  state  of  the  proofs  at  the  close 
of  the  plaintiff's  case. 

The  circumstance  that  this  testimony  came 
into  the  case  after  the  denial  of  the  motion  to 
nonsuit  displayed  In  the  defendant's  bill  of 
exceptions  does  not  militate  against  its  appli- 
cation to  the  assignment  of  error  based  upon 
the  exception  to  such  refusal  for  the  reasons 
stated  in  Bostwick  v.  Willett  (N.  J.  Sup.)  60 
Atl.  398.  The  rule  established  by  the  case 
there  cited  is  that  a  refusal  to  nonsuit  the 
plaintiff  for  failure  of  proofs  Is  not  reversible 
error  where  such  proofs  are  afterwards  sup- 
plied by  the  defendant  during  the  progress  of 
the  trial. 

No  reversible  error  appearing  in  any  of  the 
reasons  assigned,  the  judgment  of  the  dt'cnlt 
court  will  be  affirmed. 


LIVBRMORB  et  al.  v.  MAYOR,  ETC.,   OF 
CITY  OF  MILLVILIiE. 

(Oonrt  of  Blrrors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

CxBTioRABi — Defect  of  Pabtiks — ^DisinssAi. 
When  It  appears  on  the  return  of  a  certi- 
orari, prosecuted  to  set  aside  municipal  action, 
that  parties  not  bronght  before  the  court  have 
acquired  rights  thereunder  in  case  such  action 
be  held  valid,  the  court  should  ordinarily  not 
proceed  to  judgment  on  the  merits,  and  may 
either  stay  the  proceedings  until  those  parties 
are  brought  In  or  dismiss  the  certiorari. 
(Syllabus  by  the  C!ourt) 

Error  to  Supreme  0>urt 

Certiorari  by  Nelson  G.  Llvermore  and 
others  against  the  mayor  and  common  coun- 
cil of  the  city  of  Millvllle.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

For  opinion  below,  see  59  Atl.  217. 

Henry  O.  Newcomb,  Walter  H.  Bacon, 
Joseph  H.  Gaskill,  and  Robert  H.  McCarter, 
for  plaintiffs  in  error.  McIiOnis  H.  Miller, 
for  defendant  In  error. 


DIXON,  J.  The  certiorari  Issued  out  of 
the  Supreme  Court  in  this  case  brought  np 
a  resolution  of  the  common  council  of  Mill- 
vllle appointing  commissioners  to  determine 
the  price  to  be  paid  by  the  city  for  the  pur- 
chase of  the  water  plant,  etc.,  of  the  People'* 
Water  Company  of  Millvllle,  under  a  cer- 
tain contract  between  the  city  and  that  com- 
pany. On  the  return  of  the  writ,  the  pros- 
ecutors, who  were  residents  and  taxpayers 
in  the  city,  filed  reasons  for  reversal  which 
question  the  validity  and  effect  of  the  con- 
trast and  the  force  due  to  the  determination 
of  the  commissioners.  The  Supreme  Court, 
after  expressing  its  views  on  the  legality 
of  the  reasons  alleged,  made  an  order  dis- 
missing the  writ,  of  which  the  prosecutors 
now  on  error  complain. 

It  is  evident  that  the  People's  Water  Com- 
pany is  directly  and  vitally  interested  in  the 
matters  which  the  prosecutors  desire  to  put 
at  issue,  but  they  have  not  made  tliat  com- 
pany a  party  to  the  proceedings.  In  Its 
absence,  the  Supreme  Court  was  not  bound 
either  to  afilrm  or  reverse  the  retMlutlon 
brought  before  it;  it  would  have  been  Justi- 
fied In  staying  the  proceedings  until  the  com- 
pany had  been  made  a  party  (McFall  v. 
Dover,  70  N.  J.  Law,  518,  57  AU.  136;  Allen 
V.  Freeholders  of  Hunterdon  [N.  J.  Sup.]  58 
AU.  346);  but  certainly  it  acted  within  the 
bounds  of  its  discretion  when  It  dismls^ 
the  writ  (Bowlby  v.  Dover,  64  N.  J.  Law, 
184,  44  AU.  844). 

Without  expressing  any  opinion  whatever 
on  the  merits  of  the  controversies  presented 
by  the  reasons,   we  affirm   such  dismissal. 


O'CONNOR  V.   INTERNATIONAL  SITr 
VER  CO.  et  al. 

(Ciourt  of  Brrors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

1.  COBPOBATIOMS— CONSOLIDATIOH— Eutcnoil 
OF   DlBKOTOBS— YOTINO    SHARKS. 

Where  corporation  A  has  acquired  all  the 
capital  stock  of  corporation  B,  and  at  the  time 
of  such  acquisition  corporation  B  owned  and 
held  a  large  number  of  the  shares  of  the  capital 
stock  of  corporation  A,  the  officers  and  directors 
of  neither  corporation  have  the  right,  at  a  stock- 
holders' meetmg  of  corporation  A,  held  for  the 
purpose  of  electing  directors  of  that  corpora- 
tion, to  vote  upon  the  shares  of  the  stock  of 
corporation  A  held  by  corporation  B  at  the  time 
of  the  acquisition  of  its  stock  by  corporation  A. 

2.  Sahb  —  iRjuNciion  —  AcmoR  bt  Stock- 

HOLDKB. 
An  owner  of  shares  of  stock  in  coriraration 
A,  which  he  has  held  for  several  jears,  and  who 
was  entitled  at  the  time  of  his  purchase  of 
the  stock,  and  still  continues  to  be  entitled  to 
have  a  certificate  thereof  issued  to  him,  but 
has  never  exercised  that  right,  and  whose  shares 
stand  on  the  books  of  the  company  in  the  name 
of  his  grantor,  who,  however,  has  no  interest 
therein,  has  a  standing  In  a  court  of  equity 
to  ask  the  court  to  prevent  corporation  A  or 
corporation  B  from  voting  upon  such  shares. 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Michael  P.  O'Connor  against  tb« 
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International  Silver  Company  and  the  United 
States  Silver  Corporation.  Decree  for  plain- 
tiff (59  AtL  821).  Defendants  appeal.  Af- 
firmed. 

John  W.  Griggs,  for  appellants.  Charles 
D.  Thompson,  for  respondent 

OUMMERB,  a  J.  The  complainant  in  this 
case  seeks  an  injunction  to  restrain  the  de- 
fendants, the  International  Silver  Company 
and  the  United  States  Silver  Corporation,  or 
either  of  them,  from  voting  at  the  stock- 
holders' meeting  of  the  International  Company 
upon  certain  shares  of  stock  of  that  company 
porchased  and  now  owned  by  the  United 
States  Corporation.  The  situation  disclosed 
by  the  bill  is  that  both  of  these  companies 
are  Xew  Jersey  corporations;  that  the  United 
States  Corporation,  shortly  after  its  forma- 
tion In  1902,  acquired  and  still  holds  about 
90,000  shares  of  the  common  stock- and  about. 
5,000  shares  of  the  preferred  stock  of  the  In- 
ternational Company;  that  shortly  afterward 
the  International  Company  purchased,  and 
now  owns,  all  of  the  stock  of  the  United 
States  Corporation;  and  that  it  is  the  pur- 
pose of  these  two  companies  that  one  or  the 
other  of  them  shall  vote  the  International 
stock,  held  by  the  United  States  Corporation, 
at  the  annual  meeting  of  the  stockholders  of 
the  International  Company  to  be  held,  short- 
ly after  the  filing  of  the  bill,  for  the  purpose 
of  electing  a  board  of  directors  for  the  then 
eisuing  year.  The  bill  further  shows  that 
the  complainant  is  the  owner  of  400  shares 
of  the  common  stock  of  the  International 
Company;  that  he  acquired  300  shares  of  said 
stock  on  the  19th  of  May,  1902,  and  the  other 
100  shares  on  July  30th  of  the  same  year; 
and  that,  while  said  stock  stands  on  the  books 
of  the  company  in  the  name  of  one  Hart,  it 
is  only  nominally  in  him,  and  belongs  to  and 
Is  owned  by  the  complainant.  Each  of  the 
companies  demurred  to  the  bill.  They  chal- 
lenge the  standing  of  the  complainant  to  file 
the  bill,  for  the  reason,  as  they  say,  that  he  Is 
not  a  registered  stockholder  of  the  Internation- 
al Company,  and  therefore  Is  not  qualified  to 
maintain  a  stockholder's  bill  against  them. 
They  also  contend  that  the  facts  herein  re- 
cited do  not  afford  ground  for  holding  that 
neither  the  one  company  nor  the  other  is 
entitled  to  rote  this  block  of  International 
stodc  at  the  annual  meeting  of  the  stock- 
bolden  of  that  company. 

The  learned  Vice  Chancellor  held  against 
the  d<>murrant8  on  both  points,  and  over> 
mled  the  demurrer.  We  concur  in  the 
conclusion  reached  by  him.  We  consider  that 
the  complainant,  as  the  real  owner  of  the 
stodc  of  the  International  Company  which 
be  has  acquired,  has  a  sufficient  standing 
to  file  the  bill,  notwithstanding  that  the 
stock  has  not  l>e«n  transferred  to  him  upon 
the  books  of  the  company,  and  for  the  reasons 


which  are  given  by  the  Vice  Chancellor  for 
his  conclusion  upon  this  point  We  prefer 
to  put  our  decision  upon  the  other  point  of 
the  case  on  a  somewhat  different  ground 
from  that  expressed  by  the  learned  Vice 
Chancellor.  The  effect  upon  the  United 
States  Corporation  of  the  purchase  by  the 
International  Company  of  the  whole  Issue 
of  the  stock  of  the  United  States  Corporation 
ipso  facto  ousted  the  board  of  directors  of 
the  latter  company.  Section  89  of  the  cor- 
poration act  (P.  L.  1896,  p.  200)  declares  that 
"no  person  shall  be  elected  a  director  of  any 
corporation  Issuing  stock,  unless  he  shall  be, 
at  the  time  of  his  election,  a  bona  fide  holder 
of  some  of  the  stock  thereof ;  and  any  direct- 
or ceasing  to  be  a  bona  fide  holder  of  some 
of  the  stock  thereof  shall  cease  to  be  a 
director.  It  also  ousted  the  president  of 
the  corporation  from  his  office,  for,  by  the 
provision  of  section  13,  p.  281,  of  the  corpora- 
tion act,  the  president  must  be  a  member  of 
the  hoard  of  directors.  There  was,  therefore, 
at  the  time  of  the  filing  of  the  bill,  no  agency 
of  the  United  States  Corporation  which  could 
act  for  It  in  casting  the  vote  upon  the  block 
of  International  stock  held  by  It  and  any 
attempt  to  do  so  by  a  person  claiming  to  be 
Its  president  or  the  duly  authorized  agent 
of  Its  board  of  directors,  would  be  illegal, 
and  an  Invasion  of  the  rights  of  the  complain- 
ant The  acquisition  by  the  International 
Company  of  the  whole  of  the  stock  of  the 
United  States  Corporation  carried  with  it  to 
the  International  Company  no  right  to  vote 
upon  the  shares  of  Its  own  stock  belonging 
to  the  United  States  Corporation.  By  its 
acquisition  of  the  United  States  Corporation 
stock,  the  International  Company  either  did 
or  did  not  become  the  owner  of  its  own 
stock  thus  held  by  the  United  States  Corpora- 
tion. Whether  it  did  or  did  not  it  Is  un- 
necessary to  stop  to  inquire.  If  it  did  not 
then  plainly  it  is  not  entitled  to  vote  upon 
the  stock,  for,  by  the  express  provision  of  the 
corporation  act  owners  of  stock  alone  are 
entitled  to  vote  upon  It  at  a  stockholders' 
meeting.  The  single  exception  is  that  de- 
clared by  section  37,  p.  290,  of  the  corpora- 
tion act,  of  a  pledgee  of  hypothecated  stock 
who  has  been  expressly  empowered  to  vote 
thereon  by  the  owner.  If,  on  the  other  hand, 
by  its  acquisition  of  the  stock  of  the  United 
States  Corporation,  the  International  Com- 
pany became  the  owner  of  Its  own  stock 
then  held  by  the  United  States  Corporation, 
Its  right  to  vote  upon  It  at  a  stockholders' 
meeting  is  prohibited  by  section  88  of  the 
corporation  act  (P.  L.  1896,  p.  290)  which  is 
In  these  words:  "Shares  of  stock  of  a  cor- 
poration belonging  to  said  corporation,  shall 
not  be  voted  upon  directly  or  indirectly." 

The  order  appealed  from   should  be  af- 
firmed. 
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SCHRAMM  y.  PARKER. 

(Goort  of  Errors  and  Appeals  of  New  Jeraey. 
Nov.  20,  1905.) 

NEOUOERCE  —  CONTEIBUTOBY  NEOLIOEKCB  — 

QuEsnoR  FOB  Jury. 

Where  doubt  exists  as  to  whether  a  person 
is  guilty  of  contributory  negligence  in  doing 
a  particular  act,  alleged  to  be  negligent,  it  is 
a  question  for  the  jury  whether  such  act,  when 
taken  in  connection  with  the  other  facts  and 
circumstances  in  the  case,  is  or  is  not  an  act 
of  negligence  which  contributed  to  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  »  280,  291,  206,  209, 
83S-846.] 

Magie,  Ch.,  and  Dixon  and  Vredenbnrgh,  JJ., 
dissenting. 
(Syllabus  by  the  Court) 

Error  to  the  Supreme  Court 

Action  by  Henry  W.  Schramm,  by  his  next 
friend,  agaliist  Ellle  Parker.  Judgment  for 
plaintiff  (58  Atl.  1103),  and  defendant  brings 
error.    AfBrmed. 

William  Earley,  for  plaintiff  In  error.  Jo- 
seph H.  Gasklll,  for  defendant  in  error. 

FORT,  J.  This  Is  an  action  of  tort  to 
recover  for  Injuries  suffered  by  the  plaintiff, 
a  boy  nine  years  of  age,  by  being  run  Into 
upon  the  public  highway  by  a  horse  and  wag- 
on of  the  defendant  driven  by  a  servant  of 
the  defendant  Only  one  question  Is  raised, 
namely:  Did  the  trial  judge  commit  an  er- 
ror in  refusing  to  charge  the  defendant's  re- 
quest: "That,  if  the  jury  And  that  the  boy 
did  not  look  for  wagons  before  running 
toward  the  wagon,  be  is  guilty  of  contrlbu- 
tary  negligence,  and  cannot  recover." 

Where  there  is  donbt  whether  a  person  is 
guilty  of  negligence  which  contributed  to 
bis  Injury,  the  question  is  for  the  jury. 
McLean  v.  Brie  R.  R.,  69  N.  J.  Law,  57,  54 
Atl.  238,  S.  C.  70  N.  J.  Law.  337,  67  Atl. 
1132.  Deeming  on  Negligence,  S  403.  The 
request  In  this  case  was  too  general.  It 
asked  the  court  to  tell  the  Jury  that.  If  they 
found  that  the  plaintiff  did  not  look  for  wag- 
ons In  the  street  before  running  toward  a 
wagon,  he  was  as  a  matter  of  law  guilty  of 
negligence  which  contributed  to  his  Injury, 
if  thereby,  be  was  injured.  But  it  seems 
to  me  whether  be  was  so  guilty  or  not  might 
not  depend  solely  upon  that  isolated  fact  In 
the  case.  The  evidence  as  to  whether  the 
plaintiff  ran  into,  or  even  toward,  the  wagon, 
which  Injured  him,  is  conflicting.  Upon  it 
reasonable  minds  differ.  But,  conceding  the 
proof  establishes  the  fact  that  the  boy  did 
run  toward  the  wagon,  still  proximity  and 
the  speed  at  which  the  vehicle  was  going, 
and  all  the  other  circumstances  surrounding 
bis  act  In  running  toward  the  wagon,  are  fac- 
tors entering  into  the  question  of  whether  the 
mere  act  of  running  toward  the  wagon  with- 
out looking  was  or  was  not  an  act  of  negli- 
gence which  contributed  to  bis  Injury.  The 
court  was  not  required  to  tell  the  jury  that, 
If  they  found  but  the  single  fact  that  the 


plaintiff  ran  toward  the  wagon  without  look 
ing,  they  must  find  from  that  fact  alone, 
without  giving  any  force  to  the  other  facts 
and  circumstances  surrounding  the  act,  that 
the  plaintiff  was  guilty  of  n^Ugence  whlcb 
contributed  to  his  Injury. 

There  was  no  error  In  refusing  to  charge 
aa  requested,  and  the  judgment  of  the  Su- 
p)%me  CovTt  is  affirmed. 

MAGIE,  Cb.,  and  DIXON  and  YREDEN- 
BUROH,  JJ.,  dissent 


MORGAN  V.  THOMPSON  et  al. 

(C^urt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20.  1905.) 

1.  Bills  and  Notes— Accoioiodation  Maker 
— Patmert— RiOHT  or  AcnoR. 

Where  one  makes  his  own  note  for  the  ac- 
commodation of  the  payee  and  one  or  more 
subsequent  indorsers,  and  is  compelled  to  pay 
the  note  at  its  maturity  to  a  bona  fide  bolder 
for  value,  he  may  recover  from  the  parties  for 
whose  accommodation  he  made  the  note  the 
amount  so  paid,  with  interest. 

[EW.  Note. — For  cases  in  point,  see  voL  7, 
Cent.  Dig.  Bills  and  Notes,  {f  608,  727.] 

2.  Evidence— Pabol. 

Parol  evidence  is  admissible  to  show  the 
true  relation  of  the  maker  of  the  note  to  the 
transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  1906.] 

(Syllabus  by  the  CV>urt) 

Error  to  Supreme  Court. 

Action  by  John  Morgan,  Jr.,  against  Wil- 
liam J.  Thompson  and  others.  Judgment  for 
defendants,  and  iHalntlff  brings  error.  Re- 
versed. 

Francis  D.  Weaver  and  H.  D.  Miller,  for 
plaintiff  In  error.  E.  B.  Leaming  and  T.  J. 
Middleton,  for  defendants  In  error. 

FORT,  J.  On  October  31,  1002,  the  plain- 
tiff made  bis  promissory  note  for  $3,000  to 
the  order  of  O.  C.  Mick,  payable  at  the  Se- 
curity Trust  Company,  of  Camden,  N.  J.  The 
note  was  without  consideration.  The  note 
was  subsequently  indorsed  by  Mr.  Mick  and 
William  J.  Thompson,  and  discounted  at  the 
Security  Trust  Company,  the  proceeds  thereof 
being  placed  to  the  credit  of  Mr.  Thompson. 
The  note  not  being  made  at  Its  maturity,  tbe 
trust  company  sued  tbe  plaintiff  upon  it  and 
recovered  a  judgment  thereon,  which  the 
plaintiff  paid,  with  interest  and  costs.  This 
suit  was  instituted  to  recover  from  Mick  and 
Thompson  the  money  so  paid. 

At  the  trial  it  was  testified  by  the  plaintUT 
that  the  note  was  made,  at  tbe  request  of 
Mick  and  Thompson,  to  raise  money  for  their 
purposes,  and  that  at  the  time  the  plaintiff 
gave  tbe  note  they  had  promised  him  that 
they  would  pay  It  and  he  would  hear  no  more 
about  It  On  the  plaintiffs  proof  it  was  clear 
that  the  defendants  had  received  the  pro- 
ceeds of  the  note,  and  that  tbe  plaintiff  was  a 
more    accommodation    maker.     When    tbe 
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plaintiff  rested  his  case,  a  jadgment  of  non- 
suit was  entered  on  the  ground  that  under  the 
proof  It  was  an  effort  to  establish  by  parol  a 
contract  different  from  that  shown  by  the 
wrlttoi  Instrmnent  We  think  this  was  a 
misconception  of  the  true  nature  of  the  suit, 
and  was  error.  This  Is  not  a  suit  upon  the 
note,  but  a  suit  for  so  much  money  paid  for 
the  use  of  the  defendants.  The  note  Is  a 
mere  Item  of  evidence  In  the  transaction. 
This  note  was  not  enforceable  against  the 
maker  In  the  hands  of  either  Mick  or  Thomp- 
son. If  either  of  them  had  sued  the  maker 
npon  It,  the  real  transaction  could  hare  been 
shown.  Since  the  passage  of  the  negotiable 
instrument  act  evidence  Is  admissible,  even 
between  Indorsers,  to  show  that  as  between 
themselves  they  have  agreed  as  to  the  liability 
otherwise  than  as  appears  from  the  order  of 
their  Indorsement  upon  the  note.  The  note 
is  only  prima  facie  evidence  of  the  order  of 
liability.  P.  L.  1902,  p.  596,  g  68.  As  between 
the  original  parties,  the  consideration  of  a 
note  may  always  be  Inquired  into,  and  parol 
evidence  Is  admissible  for  that  purpose.  Ed- 
wards on  Bills  and  Notes  (2d  Ed.)  p.  55. 
Chaddock  v.  Vanness,  35  N.  J.  Law,  520,  10 
Am.  Rep.  256.  Prof.  Edwards  states  the  rule 
this  way:  "Where  one  man  lends  his  note  to 
another,  and  is  afterwards  obliged  to  pay  and 
take  it  up,  the  law  implies  a  promise  on  the 
part  of  the  borrowers  to  Indemnify  the  maker, 
though  the  maker  cannot  sue  the  borrower  on 
the  note  Itself.  The  note  is  a  mere  Item  of 
evidence."  Edwards  on  Bills  and  Notes  (2d 
Ed.)  p.  856.  Griffith  v.  Reed,  21  Wend.  502 
(505)  34  Am.  Dec.  267. 

Tlie  nonsuit  in  this  case  was  error,  and 
should  be  reversed,  and  a  venire  de  novo 
awarded. 


SIOGINS  V.  McGILL  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1905.) 

LAilDLORD     AND     TDTANT — DJCFBCTIVK     STAIB- 
WATS — LlABnjTY. 

Wliere  a  landlord  lets  out  portions  of  a 
buildin);  to  Feveral  tenants,  retaining  In  his 
own  possesion  or  control  the  passageways  and 
stairways  for  the  common  use  of  the  tenants. 
and  those  having  occasion  to  visit  them,  be  is 
under  the  responsibility  of  a  general  owner  of 
land  who  holds  out  an  invitation  to  enter  upon 
and  use  his  property,  and  is  bound  to  see  uat 
reasonable  care  is  exercised  to  have  the  passage- 
ways and  stairways  reasonably  fit  and  safe 
for  such  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  §S  629,  633.] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  John  Slgglns  against  Julia 
Tliayer  McGill  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.     Affirmed. 

Bedle,  BMwards  &  Thompson,  for  plain- 
tlflCt  In  error.  Joseph  Anderson,  for  defend- 
ant In  error. 


PITNET,  J.  Plaintiff  was  a  tenant  of  the 
defendants,  occupying  an  apartment  in  a 
building  owned  by  them  in  Jersey  C!ity. 
There  were  several  apartments  in  the  build- 
ing, and  these  were  separately  rented  out 
by  defendants  to  different  families.  The 
balls  and  stairways  of  the  building  were 
used  In  common  by  the  several  tenants. 
While  descending  one  of  these  stairways, 
the  plaintiff  stumbled  and  fell,  sustaining 
personal  injuries.  This  action  was  brought 
to  recover  compensation  therefor  from  the 
landlords,  upon  the  ground  that  the  plain- 
tiff's fall  was  due  to  the  bad  condition  of 
the  stair  covering.  The  verdict  and  conse- 
quent judgment  were  in  favor  of  the  plain- 
tiff. There  were  motions  for  nonsuit  and 
for  direction  of  a  verdict  In  favor  of  the  de- 
fendants, both  of  which  were  denied.  They 
were  based  In  part  upon  the  ground  that  the 
plaintiff  knew,  or  ought  to  have  known,  the 
condition  of  the  stair  covering,  and  either  bad 
assumed  the  risk  or  by  his  own  negligence 
had  contributed  to  his  injury.  These  grounds 
were  untenable;  there  being  at  least  dispu- 
table questions  of  fact  for  the  Jury's  deter- 
mination with  respect  to  the  plaintitrs 
knowledge  of  the  condition  of  the  stairs  and 
with  respect  to  his  care  while  using  them. 
The  motions  were  based  also  npon  the  ground 
that  there  was  uo  liability  on  the  part. of  the 
landlords  for  the  condition  of  the  staircase. 
The  learned  trial  Justice,  having  refused  the 
motions,  submitted  the  case  to  the  Jury  with 
this  instruction:  That  since  the  building 
was  occut>led  by  several  families,  who  had 
the  use  of  the  halls  and  stairways  in  com- 
mon, there  rested  upon  the  defendants  the 
duty  of  using  reasonable  care  to  keep  the 
halls  and  stairways  In  proper  condition  for 
the  common  use  of  the  tenants.  To  this 
instruction,  as  well  as  to  the  denial  of  the 
motions,  exception  was  duly  sealed. 

In  this  state  It  Is  established  as  a  general 
rule  that  the  landlord  is  not  liable  for  in- 
juries sustained  by  a  tenant  or  his  family 
or  guests  by  reason  of  the  ruinous  condition 
of  the  premises  demised;  there  being  upon 
the  letting  of  a  house  or  lands  no  Implied 
contract  or  condition  that  the  premises  are 
or  shall  be  fit  and  suitable  for  the  use  of 
the  tenants.  So  it  was  held  by  the  Supreme 
C!ourt  In  Naumberg  v.  Young,  44  N.  J.  Law, 
331,  344,  43  Am.  Rep.  380,  Mullen  v.  Ranler, 
45  N.  J.  Law,  .520,  523,  Clyne  v.  Helmes, 
61  N.  J.  Law,  358,  39  Atl.  767,  and  Land  v. 
Fitzgerald,  68  N.  J.  Law,  28,  52  Atl.  229. 
and  by  this  court  in  Murray  v.  Albertson, 
50  N.  J.  Law,  167,  18  Atl.  394.  7  Am.  St  Rep. 
787.  But  it  is  recognized  that  tills  rule 
does  not  apply  to  those  portions  of  his  prop- 
erty (such  as  passageways,  stairways,  and 
the  like)  that  are  not  demised  to  the  tenant, 
but  are  retained  In  the  possession  or  control 
of  the  landlord  for  the  common  use  of  the 
tenants  and  those  having  lawful  occasion  to 
visit  them;  the  ways  being  used  as  appur- 
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tenant  to  the  premises  demised.  With  re- 
spect to  snch  ways,  It  has  been  held  by  our 
Supreme  Conrt  that  the  landlord  Is  under 
the  responsibility  of  a  general  owner  of 
real  estate  who  holds  out  an  invitation  to 
others  to  enter  upon  and  use  his  property, 
and  Is  bound  to  see  that  reasonable  care 
is  exercised  to  have  the  passageways  and 
stairways  reasonably  fit  and  safe  for  the 
uses  which  he  has  invited  others  to  make  of 
them.  Gillvon  v.  Reilly,  50  N.  J.  Law,  26, 
11  Atl.  481 ;  Gleason  v.  Boebm,  58  N.  J.  Law, 
475,  34  Atl.  886,  32  L.  R.  A.  645.  This 
doctrine,  we  think,  la  indubitably  sound.  It 
is  in  no  wise  opposed  to  the  rule  which  ex- 
empts the  landlord  from  liability  for  the  con- 
dition of  premises  that  are  demised,  but  Is 
plainly  distinguishable  therefrom.  In  the 
case  of  a  demise  the  entry  and  occupancy  are 
pursuant  to  an  estate  vested  In  the  tenant, 
and  are  exclusive  of  the  landlord;  while  in 
the  case  of  passageways  and  stairways  that 
are  retained  In  the  legal  possession  of  the 
landlord,  and  are  simply  used  by  the  tenants 
as  appurtenances  to  the  property  demised  to 
them,  their  ingress  and  egress  are  by  virtue 
either  of  invitation  or  of  necessity.  This 
Is  the  ground  of  the  distinction  as  pointed 
out  in  Looney  v.  McLean,  129  Mass.  83,  37 
Am.  Rep.  295,  cited  with  approval  In  Qlllvon 
V.  Rellly,  50  N.  J.  Law,  26,  11  Atl.  481. 
In  Phillips  V.  Library  Co.,  55  N.  J.  Law,  307, 
27  Atl.  478,  which  was  a  case  of  one  of  sev- 
eral tenants  of  a  building  Injured  while 
using  a  path  to  the  rear  that  was  arranged 
for  the  common  use  of  the  tenants,  this 
court  affirmed  the  responsibility  of  the  land- 
lord for  the  condition  of  the  path. 

The  judgment  under  review  should  be  af- 
firmed. 


RYAN  T.  DELAWARE,  L.  &  W.  R.  CO.  et  al. 
(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1905.) 
Laitdlobd  aiid  Tenant — Dxnoebous  Pbeuises. 
This  case  controlled  by  Siggina  v.  McGiU 
(decided  by  this  court  at  the  present  term) 
62  Atl.  411. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  (Jounty. 

Action  by  Johanna  Ryan  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany and  the  Morris  &  Essex  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendants 
bring  error.    Reversed. 

John  J.  Fallon,  for  plaintiff  In  error. 
Bedle,  Edwards  &  Thompson,  for  defendants 
In  error. 

PITNEY,  J.  The  record  discloses  that  one 
Levering  was  in  possession  of  the  second 
floor  of  a  tenement  house  in  Jersey  City  un- 
der lease  from  the  defendants  or  one  of  them. 
The  house  was  a  three-story  building,  each 
floor  rented  to  and  occupied  by  a  different 
family.    The  only  water-closets  pertaining  to 


the  premises  wei-e  situate  In  the  rear  yard. 
There  were  two  of  these,  used  Indiscrimi- 
nately by  the  tenants  of  the  several  floors 
of  the  building.  Neither  of  the  closets  was 
covered  by  Leverlng's  lease.  Mrs.  Ryan, 
the  plaintiff,  was  a  sister  of  Mrs.  Levering, 
and  visited  the  premises  for  the  purpose  of 
doing  'her  washing.  While  there  she  had. 
occasion  to  go  to  the  closet  in  the  rear,  and 
as  she  entered  it  the  floor  gave  way  through 
rottenness,  precipitating  her  into  the  vault 
and  Injiuring  her  somewhat  seriously.  She 
brought  this  action  to  recover 'damages  for 
the  i)er8onal  injuries,  and  upon  the  trial 
was  nonsuited.  This  Judicial  ruling  is  sought 
to  be  sustained  upon  the  ground  that  there 

I  was  no  covenant,  express  or  Implied,  on  the 
part  of  the  landlord  that  the  demised  prem- 
ises should  be  fit  or  suitable  for  use,  and  no 
liability  on  the  part  of  the  landlord  for  In- 
juries sustained  by  the  tenant  or  a  servant 

i  of  the  tenant  by  reason  of  the  ruinous  condi- 

I  tion  of  the  premises. 

I  The  bill  of  exceptions  renders  it  clear, 
however,  that  the  closet  In  which  the  plain- 
tiff was  injured  was  not  a  part  of  the  prem- 
ises demised  to  her  employer,  but  was  re- 
tained In  the  possession  of  the  landlord,  sub- 
ject to  the  common  use  of  the  tenants  by  the 
landlord's  permission.  The  duty  therefore 
rested  upon  the  landlord  to  exercise  care 
about  the  condition  of  the  closets.  Since 
there  was  evidence  from  which  the  jury  had 
a  right  to  believe  that  there  was  a  want  of 
care  on  the  landlord's  part  in  this  regard, 
and  that  the  plaintiff  was  injured  by  reason 
thereof,  without  negligence  on  her  part,  the 


present  case  is  governed  by  the  rule  laid 
down  In  Slgglns  v.  McGlll  (decided  by  this 
court  at  the  present  term)  62  Atl.  411,  and 
the  nonsuit  was  erroneous. 

Counsel  for  defendants  in  error  insist  that 
there  is  neither  privity  of  contract  nor  privi- 
ty of  estate  between  the  owner  of  the  proper- 
^  and  the  servant  or  visitor  of  one  of  the 
tenants,  and  cite  Clyne  v.  Helmes,  61  N.  J. 
Law,  358,  39  Atl.  767,  as  authority  for  the 
proposition  that  the  landlord  is  exempted 
from  liability  to  others  than  his  tenant.  But 
the  opinion  In  that  case  (at  pag6  368  of  61 
N.  J.  Law,  and  page  771  of  39  Atl.)  makes 
It  clear  that  the  exemption  does  not  apply  to 
cases  where  the  liability  of  the  landlord 
rests  upon  Invitation. 

The  judgment  under  review  should  be  re- 
versed, and  a  venire  de  novo  awarded. 


GUINN  T.   DELAWARE  ft  A.  TELE- 
PHONE CO. 

((Tourt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

TELEFHONK  COITPANIES— Neouoence— Euxj- 
TBio  Light  Wibi— Injubies  to  Peoestbiar. 
A  telephone  company  maintained  a  guv 
wire  in  such  a  position  that  it  was  likely  to  ana 
did  become  crossed  with  an  electric  light  wire 
and   charged   with   a  deadly  current  of   elec- 
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tricity.  The  guy  wire  broke,  and  the  decedent 
came  In  contact  with  it  and  was  killed.  He 
waa  at  the  time  in  an  open  field,  which  the 
public  were  accustomed  to  cross  without  objec- 
tion by  the  landowner.  Whether  he  was  there 
of  right  or  as  a  trespasser  did  not  appear. 
H«U: 

1.  That  tlie  telephone  company  was  under  a 
duty  to  the  decedent  to  exercise  care,  even  U 
he  waa  a  trespasser  aa  between  himself  and  the 
landowner. 

2.  Tliat  the  Jury  might  infer  negligence  from 
the  omission  of  a  guard  between  the  electric 
light  wire  and  the  guy  wire. 

8.  Tliat  the  telephone  company  waa  not  ex- 
coaed  because  the  danger  arose  after  the  con- 
stmction  of  the  telephone  line  and  was  due 
to  the  running  of  the  electric  light  wire  below 
the  guy  wire ;  the  care  required  changed  with 
the  changed  circumstances. 

(Syllabus  by  the  Ck>urt) 

Error  to  Supreme  Court 

'  Action  by  William  Gulnn,  administrator  of 

William   C.  Oulnn,  against  the  Delaware  ft 

Atlantic  Telephone  Company.    Judgment  for 

plaintiff.    Defendant  brings  error.    Affirmed. 

E.  A.  Armstrong,  for  plaintiff  In  error. 
Peter  Backes,  for  defendant  In  error. 

SWAYZB,   J.    WilUam   C.    Oulnn,   a   lad 
13  years  of  age,  was  killed  by  contact  with 
a  gay   wire  charged  with   electricity.    The 
wire    was   of    a    character    used    for    tele- 
phone construction,  copper  wire  of  a  tensile 
strength  of  250  pounds.    It  was  attached  to 
a  pole  on  which  were  strung  wires  of  the 
defendant  alone.    There  was  no  proof  ex- 
cept by  Inference  that  the  defendant  erected 
or  owned  the  pole  or  had  attached  the  wire. 
In  answer  to  an  Interrc^atory,  the  defendant 
stated  that  the  wire  had  been  inspected  May 
27  or  28,  1904,  about  three  weeks  before  the 
injury.     No  testimony  was  offered  by  the  de- 
fendant.   The  trial  Judge  left  It  to  the  jury 
to  say  whether  the  wire  was  put  there  by 
the  servants   of  the  defendant    We   think 
there  was  sufficient  evidence  to  warrant  the 
Inference  that  such  was  the  fact    The  Injury 
waa  caused  by  the  guy  wire  breaking  and 
falling  on  an  electric  light  wire  belonging 
to  another  company.    The  broken  ead  fell 
in  the  grass  In  a  field  belonging  to  Onlldt. 
Across  this  field  people  were  accustomed  to 
travel  without  objection,  but  as  far  as  ap- 
pears without  other  right    The  boy's  body 
was   found   stlU   In   contact   with  the   guy 
wire  shortly  after  the  shock.    It  does  not 
appear   that   he  had   any    right   to   be   on 
Onllck's  property,  exc^t  such  as  may  be  In- 
ferred from  the  facts  stated.    The  conten- 
tion of  the  defendant  Is  that  it  was  under 
no  duty  to  the  decedent  for  the  reason  that 
he  was   a   trespasser   on   Oulick's   property 
or  at  best  a  mere  licensee.    The  liability  of 
the  defendant  rests  upon  the  fact  that  It 
was  maintaining  wires  which  might  become 
charged  with  a  deadly  current  of  electricity. 
New  York  ft  New  Jersey  Telephone  Co.  v. 
Bennett   62  N.  J.   Law,   742,   42   Ati.   759; 
Brooks  V.  Oonsoliidated  Oas  Co..  70  N.  J. 
Utw,  211.  67  AU.'  39& 


The  duty  to  exercise  care  is  established 
as  to  travelers  upon  the  highway  and  em- 
ployes of  the  defendant  or  of  another  com- 
pany who  In  the  exercise  of  their  rights  are 
likely  to  come  in  contact  with  the  wires,  and 
of  persons  who  are  lawfully  In  a  place  of 
proximity  to  the  wires.  The  question  pre- 
sented in  this  case  Is  whether  the  duty  exists 
also  as  to  third  persons  who  are  not  at  the 
time  in  the  exercise  of  any  legal  right. 
The  principle  underlying  the  case  Is  stated 
by  Chief  Justice  Beasley,  in  Van  Winkle  v. 
American  Steam  Boiler  Company,  52  N.  J. 
Law,  240,  247,  19  Atl.  472,  to  be  that  In  all 
cases  In  which  any  person  undertakes  the 
performance  of  an  act  which.  If  not  done 
with  care  and  skill,  will  be  highly  dangerous 
to  the  persons  or  lives  of  one  or  more  per- 
sons, known  or  unknown,  the  law,  ipso  facto, 
Imposes  as  a  public  duty  the  obligation  to 
exercise  such  care  and  skill.  The  test  of 
the  defendant's  liability  to  a  particular  per- 
son Is  whether  Injury  to  him  ought  reason- 
ably to  have  been  anticipated.  In  the  pres- 
ent case,  the  guy  wire  was  stretched  over 
an  open  field  across  which  people  were  ac- 
customed to  travel  without  objection  by  the 
landowner.  The  adjoining  field  was  used  as 
a  ball  ground.  It  was  probable  that  If  the 
guy  wire  broke,  some  one  crossing  the  field 
would  come  In  contact  with  It  That  who- 
ever did  so  was  a  trespasser  or  a  bare  licen- 
see, as  against  the  landowner,  cannot  avail 
the  defendant  If  a  bare  licensee,  he  would 
still  be  there  lawfully.  If  a  trespasser,  his 
wrong  would  be  to  the  landowner  alone,  not 
a  public  wrong,  nor  a  wrong  to  the  defend- 
ant 

The  case  differs  from  one  where  a  tres- 
passer or  licensee  seeks  to  recover  of  the 
landowner.  A  landowner  may,  in  fact  rea- 
sonably anticipate  an  Invasion  of  his  proper- 
ty, but  in  law  he  is  entitled  to  assume  that 
he  will  not  be  Interfered  with.  Hla  right 
to  protect  his  possession  and  to  use  bis 
property  is  paramount.  It  Is  these  considera- 
tions which  led  this  court  to  deny  the  liabili- 
ty of  the  defendant  In  the  turntable  cases. 
Tnrees  v.  N.  T.  S.  ft  W.  R.  R.,  61  N.  J.  Law, 
814,  40  Atl.  614:  D.,  L.  ft  W.  R.  R.  v.  Reich, 
61  N.  J.  Law,  635,  40  Atl.  682.  41  L.  R.  A. 
831,  68  Am.  St  Rep.  727;  and  in  Friedman 
V.  Snare  ft  Triest  Co.  (N.  J.  Err.  ft  App.) 
61  Atl.  401.  The  general  rule  is  that  a  per- 
son is  liable  for  those  results  of  his  negli- 
gence which  are  reasonably  to  be  anticipat- 
ed. The  exemption  of  the  landowner  from  lia- 
bility as  to  trespassers  and  licensees  is  neces- 
sary to  secure  lilm  the  beneficial  use  of  hla 
land ;  but  no  reason  exists  for  extending  this 
exemption  to  the  case  where  the  rights  of 
the  defendant  have  not  been  interfered  with. 
There  Is  no  proof  that  the  defendant  tiad  any 
right  to  maintain  the  pole  and  wire;  but, 
even  if  It  had,  the  deceased  Is  not  shown 
to  have  interfered  with  the  defendant's 
rights.  The  right  to  maintain  the  pole  and 
wire  did  not  Include  the  right  to  have  the 
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wire  Bwiug  loose  or  occupy  another  portion 
of  the  field.  Whoever  Interfered  with  the 
pole  and  wire  In  place,  might  be  a  trespasser, 
but  he  would  not  be  a  trespasser  upon  the 
defendant's  rights  If  he  came  In  contact  with 
the  wire  elsewhere. 

The  trial  Judge  In  his  charge  rested  his  re- 
fusal to  nonsuit  upon  the  theory  that  the  de- 
fendant had  no  right  to  stretch  the  guy  wire, 
and  he  therefore  refused  to  charge  that  the 
mere  fact  that  the  boy  was  there  as  a  licensee 
defeated  the  plaintlfT's  right  to  recover.  We 
think  that  even  if  the  defendant  tiad  a  right 
to  stretch  the  guy  wire,  the  plaintiff  might 
still  be  entitled  to  recover.  There  was  no  er- 
ror in  the  refusal  to  charge.  The  judge  was 
asked  to  charge  that  the  jury  must  be  satis- 
fled  by  the  greater  weight  of  the  testimony 
that  the  defendant  company  was  negligent, 
or  the  verdict  must  be  for  the  defendant.  He 
charged  that  It  must  appear  by  the  weight 
of  probabilities  that  the  defendant's  servants 
put  the  guy  wire  thera  He  then  left  it  to 
the  Jury  to  say  whether  the  defendant  was 
negligent  In  doing  something  which  It  did, 
or  in  leaving  undone  something  which  it 
should  have  done. 

In  a  case  where  the  testimony  was  in  con- 
flict, the  defendant  would  be  entitled  to 
have  this  request  charged ;  but  in  the  present 
case,  there  was  no  conflict  of  testimony, 
and  the  only  question  was  whether  the  jury 
would  draw  an  Inference  of  negligence  from 
undisputed  facts.  Under  the  decision  of  this 
court  Jn  Newark  Electric  C!o.  v.  Ruddy,  62 
N.  J.  Law.  505,  41  Atl.  712.  57  L.  R.  A.  624, 
afllnned  63  N.  J.  Law,  857,  46  Atl.  1100,  57 
L.  R.  A.  624,  in  the  absence  of  explanation 
by  the  defendant  of  the  cause  of  the  break- 
ing of  the  wire,  no  other  inference  was  open. 
The  present  case  is  even  stronger,  for  here 
there  was  proof  that  the  wire  was  of  less 
tensile  strength,  though  of  greater  durability, 
than  the  wire  ordinarily  used  for  that  pur- 
pose. It  was  permissible  for  the  Jury  to  In- 
fer that  the  omission  of  a  guard  between  the 
electric  light  wire  and  the  guy  wire  was 
an  act  of  negligence.  Rowe  v.  N.  Y.  &  N.  J. 
Telephone  Co.,  66  N.  J.  Law,  19,  48  Atl.  628. 
Although  the  danger  arose  after  the  con- 
struction of  the  telephone  line,  and  was  due 
to  the  running  of  the  electric  light  wires  be- 
low the  guy  wire,  the  care  required  of  the 
telephone  company  changed  with  the  changed 
circumstances.  Rowe  v.  N.  T.  &  N.  J.  Tele- 
phone Co.,  66  N.  J.  Law,  19,  48  Atl.  523. 

The  judgment  should  t>e  affirmed,  with 
costa 


In  re   FOLWELL'S   ESTATE. 

(Court  ot  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

Wiixs— Mabbied  Woman— Rights  of  Hxts- 
B>ND  IN  Personalty. 
The  will  of  a  married  woman,  who,  under 
our  statute,  has  power  to  dispose  of  her  personal 
property  absolutely,  even  as  against  her  hus- 
band, which  devises  and  bequeaths  all  her  estate. 


real  and  personal,  to  another,  subject  to  tlw 
legal  rights  of  her  husband  if  he  survives  hen 
and  which  appoints  another  than  her  husband 
as  executor,  does  not  give  to  the  husband,  in 
the  case  of  ills  survival,  any  right  to  the  per- 
sonalty 80  bequeathed,  as  such  a  right  is  purely 
equitable,  and  is  not  one  of  his  legal  rights  m 
bis  wife's  estate. 

Swayze,  Pitney,  Vredenburgh,  and  Qreen,  JJ„ 
dissenting. 
(Syllabus  by  the  Court.) 
Appeal  from  Prerogative  Court 
In  the  matter  of  the  estate  of  Susan  M. 
Folwell,  deceased.    From  a  Judgment  of  the 
Prerogative  Court  (69  Atl.  467),  the  execur 
trlx  appeals.    Affirmed. 

Norman  Grey,  for  appellant  John  F.  Ear- 
ned, for  respondent 

FORT,  J.  This  is  an  appeal  from  the 
Prerogative  Court  and  there  is  but  a  single 
question  for  decision,  namely,  does  the  last 
will  and  testament  of  Susan  M.  Folwell 
bequeath  her  personal  estate  to  her  daughter, 
Elsie,  absolutely? 

The  following  is  the  will:  "Know  all 
men  by  these  presents  that  I,  Susan  M. 
Folwell,  of  Atlantic  City,  New  Jersey,  being 
of  sound  and  disposing  mind  and  memory, 
do  make  and  publish  this  my  last  will  and 
testament  hereby  revoking  all  former  wills 
made  by  me.  I  direct  that  all  my  just  debts 
and  funeral  expenses  be  paid  as  soon  as 
convenient  after  my  decease.  I  give  and 
bequeath  to  my  son,  Robert  Lincoln  Folwell, 
my  white  trotting  horse.  Eagle,  with  his 
harness  and  spindle  wagon.  I  give,  devise, 
and  bequeath  unto  my  daughter,  Elsie  May- 
nard  Folwell  (subject  to  the  legal  rights 
of  my  husband,  Thomas  G.  Folwell,  should 
he  survive  me)  all  the  rest  residue,  and 
remainder  of  my  estate  absolutely.  I  nomi- 
nate, constitute,  and  appoint  my  said  daugh- 
ter, Elsie  Maynard  Folwell,  sole  executrU 
of  this,  my  last  will  and  testament  In 
witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  eighteenth  day  of  March,  A.  D. 
1895.    Susan  M.  Folwell.     [Seal]" 

Thomas  G.  Folwell,  the  husband  of  the  tes- 
tatrix, survived  her.  The  will  was  duly  pro- 
bated, and  letters  testamentary  thereon  grant- 
ed to  Elsie  M.  Folwell,  as  executrix,  on 
October  23,  1902.  The,  grant  of  these  letters 
stands  unrevoked  and  unappealed  from.  All 
the  personal  estate  phased  Into  the  hands 
of  the  executrix,  and  she  claims  the  right 
to  retain  it  under  the  residuary  clause  of 
the  will,  exc^t  as  to  that  specifically  be- 
queathed to  others.  The,  executrix  has  never 
filed  an  Inventory  of  the  estate,  and  the 
husband  filed  a  petition  in  the  Atlantic 
county  orphans'  court  for  *(an  order  to  require 
her  to  do  so.  The  orphahs'  court  made  the 
order,  and  It  was  affirmed!  In  the  Prerogative 
Court  \ 

It  under  the  will  of  tpe  testatrix,  Btele 
took  absolutely  all  the  pjersonalty  not  spe- 
cifically bequeathed,  she  Is  not  required  to 
file  an  Inventory.    P.  L.  3^898,  p.  769,  f  120. 
I 
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The  opinion  of  tbe  ordinary  In  this  case 
oorrectly  constmeB  our  statute  as  to  the  right 
of  a  married  woman  to  bequeath  her  personal 
property  and  to  deprive  her  husband,  by 
her  will,  of  all  Interest  therein ;  and  It  la 
not  necessary  to  further  discuss  that  ques- 
tion. Tbe  act  of  1874  is  clear  upon  that 
pohit  Oen.  St  toI.  2,  p.  2014.  Did  the 
parenthetical  clause  In  the  residuary  item  of 
the  will  of  Susan  M.  Folwell  defeat  the 
right  of  Elsie  to  tbe  personal  estate,  owing 
to  tbe  survival  of  the  husband?  This  clause 
gave  tbe  whole  of  the  residue  of  the  estate 
of  tbe  testatrix  to  her  daughter,  Elsie,  "sub- 
ject to  the  legal  rights  of  my  husband, 
Thomas  G.  Folwell,  should  he  survive  me." 
What  did  be  take  under  this  clause?  By 
the  plain  words  of  the  will  be  was  to  get 
only  such  rights  as  were  "legal  rights." 
It  is  clear  that  under  this  will  all  legal 
rights  in  the  personalty  of  the  testatrix 
passed  to  the  executrix.  She  holds  the  l%al 
title  and  the  Jus  dlsponendl. 

The  executor,  once  appointed  under  the 
will  of  a  wife  duly  probated,  takes  tbe  legal 
title  to  her  personalty,  and  the  husband 
cannot  be  appointed  administrator,  except 
and  until  after  the  probate  and  order  ap- 
pointing the  executor  have  been  set  aside 
by  appeal.  If  he  be  appointed  administrator 
after  such  probate  and  appointment,  tbe  pro- 
ceeding is  void.  Ryno's  Ex'r  v.  Ryno's  Adm'r, 
27  N.  J.  Elq.  622.  An  executor  is  a  trustee, 
required  to  account  for  funds  coming  to 
bis  hands.  He  cannot  be  sued  at  law  for 
an  alleged  beneficial  interest  which  may  be 
claimed  by  one  In  the  estate  of  his  testator. 
He  may  be  required  to  account  in  equity 
or  in  the  manner  pointed  out  by  the  orphans' 
court  P.  L.  1898,  pp.  767-778,  §§  116-168. 
A  right  to  an  accounting  by  an  executor 
is  an  equitable  right  only.  Tbe  party  hold- 
ing the  legal  title  to  property  only  has  a 
right  to  seek  a  remedy  at  law,  even  though 
be  have  no  beneficial  interest  therein.  The 
equitable  owner  is  he  who  has  not  the  i^al 
estate,  but  la  entitled  to  the  beneficial  Inter- 
est Bouvler,  vol.  2,  p.  24,  "Legal  Estate." 
Tbe  effect  of  a  general  probate  of  the  will 
of  a  deceased  married  woman  is  only  to 
enable  tbe  executor  to  get  in  all  the  assets 
of  the  wife,  whether  she  have  power  to 
dispose  of  tbem  or  not  and  it  does  not 
effect  the  beneficial  title  to  them.  Williams 
on  Ex'rs,  vol.  1,  p.  466.  Where  «  wife  makes 
a  will,  giving  all  her  personal  estate  to  her 
bnsband,  but  aiH>oInt8  another  than  her  hus- 
band as  executor,  tbe  executor  takes  tbe 
legal  title,  and  the  equitable  or  beneficial 
estate  only  is  in  the  husband  under  the  will. 
When,  therefore,  a  wife  declares  by  her 
will  that  it  is  her  purpose  to  give  all  of 
her  estate  to  a  named  person,  "subject  only 
to  the  legal  rights"  of  her  husband  therein, 
should  be  survive  her,  and  where,  by  a  stat- 
ute, she  has  full  power  to  bequeath  her 
personal  property  absolutely,  even  as  against 
her  husband,   as  she  may  by  our  statute. 


she,  by  such  a  will,  cuts  ofC  all  the  equitable 
or  beneficial  Interest  of  her  husband  In  her 
personal  estate,  and  leaves  to  him  only  such 
rights  in  her  estate  as  are  purely  legal  and 
enforceable  by  suit  at  law.  All  beneficial 
or  equitable  Interests  are  cut  off  by  such 
a  will. 

A  legal  right  is  a  claim  recognizable  and 
enforceable  at  law.  English  Law  Dec.  p. 
700 ;  Avery  v.  Dufrees,  9  Ohio,  147.  "Legal*' 
is  defined  as  according  to  tbe  principles  of 
law;  according  to  the  method  required  by 
statute;  by  means  of  judicial  proceedings; 
not  equitable.  Am.  ft  Eng.  Ency.  of  Law, 
vol.  18,  p.  807.  The  right  of  the  husband 
to  an  accounting  by  the  executrix  Is  purely 
an  equitable  one,  to  have  the  amount  due 
him  settled  and  fixed,  and,  when  It  is  as- 
certained, that  it  be  decreed  that  the  fund  be 
paid  to  blm.  In  suits  affecting  funds  in  tbe 
hands  of  executors,  the  executor  only  is  a 
necessary  party.  He  represents  tbe  legatees 
under  the  will.  It  is  unnecessary  to  join 
the  person  to  whom  the  funds  may  go. 
Sweet  V.  Parker,  22  N.  J.  Eq.  466.  This  rule 
could  not  exist  but  for  tbe  fact  that  the 
executor  holds  the  "legal  title"  to  the  person- 
al property  coming  into  his  bands.  It  may 
be,  as  it  no  doubt  Is,  a  naked  legal  title;  but 
it  is  tbe  legal  title,  nevertheless.  Legatees 
under  the  will  can  only  claim  as  equitable 
owners,  not  legaL  Their  rights  are  all  equi- 
table, and  can  only  be  enforced  in  the  man- 
ner pointed  put  by  tbe  statute,  or  under  equi- 
table rules.  There  is  no  "legal  right"  in 
a  legacy  under  a  will.  We  think  tbe  will  of 
Susan  M.  Folwell  cut  off  all  equitable  or 
beneficial  Interests  or  rights  which  her  hus- 
band bad  in  her  estate,  and  that  he  has, 
therefore,  no  equitable  Interest  in  the  person- 
al estate  which  entitles  him  to  call  upon  the 
executrix  for  an  accounting. 

I  shall  vote  for  tbe  reversal  of  the  decree 
of  the  Prerogative  Court,  and  of  the  Atlantic 
county  orphans'  court,  and  to  remit  the  rec- 
ord, with  directions  that  tbe  petition  filed  by 
Thomas  G.  Folwell  In  the  Atlantic  county 
orphans'  court  for  an  accounting  by  the  ex- 
ecutrix of  Susan  M.   Folwell  be  dismissed. 

SWATZE,  J.  (dissenting).  I  am  not  able 
to  agree  with  the  result  In  this  case.  The 
testatrix  intended  to  reserve  something  for 
her  husband,  and  therefore  made  the  devise 
and  bequest  to  her  daughter,  subject  to  tbe 
legal  rights  of  her  husband.  To  bold  that 
this  clause  related  only  to  his  right  of  curtesy 
makes  it  entirely  superfluous,  for  she  could 
not  dispose  of  that,  and  it  was  unnecessary 
for  her  to  say  that  the  gift  to  the  daughter 
was  subject  to  that  right.  The  construction 
adopted  by  this  court  also  ignores  the  fact 
that  tbe  bequest  as  well  as  tbe  devise,  was 
subject  to  the  legal  rights  of  tbe  husband. 
In  a  win  using  terms  of  art  in  a  technically 
correct  sense,  as  this  will  does,  the  use  of 
tbe  word  "bequeath"  In  connection  with  tbp 
words  "subject  to  the  legal  rights  of  my 
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husband"  seems  to  me  of  some  signlflcance. 
The  construction  adopted  by  the  ordinary 
gives  a  meaning  to  all  the  words  of  the  wlIL 
That  adopted  by  this  court,  I  think,  falls 
In  this  respect 

Again,  the  opinion  defines  a  legal  right  as 
a  claim  recognizable  and  enforceable  at  law. 
Even  if  we  ignore  the  right  of  the  husband 
to  his  wife's  chattels,  and  look  only  to  bis 
right  to  her  choses  in  action,  on  which  he 
mast  administer  in  case  of  intestacy,  this 
right  is,  I  think,  a  legal  right  An  action  at 
law  can  be  maintained  under  our  statute  for 
a  Ifegacy  (Gen.  St  p.  1938,  "Legacies,"  {  1)  and 
for  a  distributive  share  (Orphans'  Court  Act, 
{  168;  P.  L.  188S,  p.  778).  The  fact  that  pro- 
ceedings may  also  be  taken  before  other 
tribunals  does  not  prevent  the  right  from 
being  a  legal  right  within  the  deflnition  of  the 
opinion.  The  words  seem  to  have  been  used 
by  one  familiar  with  legal  terms.  At  the 
date  of  this  will  two  cases  had  been  decided 
In  the  Court  of  Chancery,  In  which  the  words 
were  used  in  connection  with  wills  of  mar- 
ried women.  In  Vreeland's  Executors  v. 
Ryno's  Executor,  26  N.  J.  Eq.  100-163,  they 
were  used  by  Chancellor  Runyon  in  discuss- 
ing the  power  given  by  the  act  of  1864  to 
married  women  to  make  wills,  and  he  used 
them  as  applying  to  both  real  and  personal 
property.  And  in  Reals'  Executor  v.  Storm, 
26  N.  J.  Eq.  872,  378,  be  used  them  in  the 
same  sense.  I  tlilnk  the  draftsman  of  this 
win  followed  these  Judicial  precedents.  The 
husband's  right  is  more  than  a  mere  right 
to  administer,  or  to  call  an  executor  to  ac- 
count It  is  a  right  to  sue  at  law  for  a 
.legacy  in  case  of  a  will,  or  for  the  personal 
estate,  after  payment  of  debts  and  costs  of 
administration,  In  a  case  of  Intestacy,  where 
some  one  else  administers. 

I  think  the  decree  should  be  affirmed. 

PITNEY,  VREDENBURGH,  and  GREEN, 
JJ.,  concur  in  this  view. 


GARDNER  A  MEBK8  CO.  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

1.  Mechanics'   Lixnb— Rights   or   Sxtbooii- 

TBACTOB. 

Under  Mechanic's  Lien  Law  (P.  L.  1898, 
p.  538)  {  1,  where  the  bnilding  contract  is  not 
filed,  a  lien  may  be  claimed  for  materials 
fnmished  to  a  snooontractor  to  enable  him  to 
carry  ont  his  part  in  the  construction  of  a 
bnilding  Dorsnant  to  the  owner's  contract  with 
the  principal  contractor. 

2.  constitutionai,  law  —  dui  process  of 
Law— Mechanic's  Lien  Law. 

The  mechanic's  lien  law  Is  not  unconsti- 
tutional, as  depriving  the  owner  of  bis  property 
without  due  process  of  law,  nor  as  interfering 
with  bis  right  to  acquire,  possess,  and  protect 
property. 
(Syliabns  by  the  Court) 

Error  to  Circuit  Court,   Hudson  County. 
Action  by  the  Gardner  &  Meeks  Company 


against  the  New  York  Central  4  Hudson 
River  Railroad  Company  and  another.  Judg- 
ment for  plaintiff.  Defendant  railroad  com- 
pany brings  error.    Affirmed. 

Edmund  W.  Wakelee  and  Vredenburgh. 
Wall  &  Van  Winkle,  for  plaintiff  in  error. 
Charles  E.  Hendrickson,  Jr.,  for  defend- 
ant in  error. 

PITNEY,  J.  This  to  an  action  upon  a 
mechanic's  lien  claim  brought  by  the  Gard- 
ner &  Meeks  Company  (plaintiff  below) 
against  the  Chert  Stone  Company,  as  build- 
er, and  the  New  York  Central  ft  Hudson 
River  Railroad  Company,  as  owner.  The 
latter  company  alone  made  defense,  and  the 
only  controversy  raised  was  under  its  stat- 
utory plea  that  the  building  and  laAds  In 
question  were  not  liable  to  the  builder's  debt 
Upon  the  trial  in  the  circuit  court  it  appear- 
ed that  the  railroad  company  had  made  a 
written  contract  with  one  Crowe  for  erect- 
ing the  building  in  question  and  furnishing 
the  materials  therefor.  This  contract  was 
not  filed  until  after  the  materials  in  ques- 
tion in  this  suit  were  furnished.  Crowe  made 
a  subcontract  with  the  Cbcfrt  Stone  Com- 
pany for  the  execution  of  a  part  of  his  con- 
tract with  the  railroad  company,  including 
the  furnishing  of  materials.  The  stone  com- 
pany in  undertaking  to  perform  their  sub- 
contract purchased  of  the  plaintiffs  the 
materials  upon  which  their  mechanic's  Hen 
claim  is  based.  The  sole  ground  of  defense 
was  that  a  mechanic's  lien  cannot  be  claim- 
ed In  favor  of  a  person  supplying  materiato 
to  a  subcontractor,  but  that  the  right  of 
lien,  under  the  first  section  of  the  mechanic's 
lien  law  (P.  L.  1888,  p.  538),  Is  restricted  to 
the  principal  contractor  and  to  those  who  do 
work  for  him  and  furnish  materials  directly 
to  him. 

The  language  of  the  section  is  broad.  It 
declares  that  every  building  shall  l>e  liable 
for  the  payment  of  any  debt  contracted  and 
owing  to  any  person  for  lalmr  performed 
or  materials  furnished  for  the  erection  and 
construction  thereof,  which  debt  shall  be  a 
lien  on  such  bnilding,  etc.  In  Van  Pelt  t. 
Hartough,  31  N.  J.  Law,  332,  Beasley,  C.  J., 
declared:  "This  provision  is  so  comprehen- 
sive that  if  It  had  been  left  unconflned  by 
sul)sequent  restrictions,  a  Hen  would  have 
been  given  to  all  persons  who,  under  any  cir- 
cumstances whatever,  performed  any  labor 
In  the  erection  of  a  building,  or  whose  mate- 
rials entered  into  its  structure."  In  Murphey- 
Hardy  Lumber  Co.  v.  Nicholas,  66  N.  J. 
Law  at  page  417,  48  Atl.  at  page  449,  Justice 
Collins  said:  "The  normal  effect  of  this 
legislation  is  to  subject  lands  upon  which  a 
building  is  erected,  by  authority  of  the  own- 
er, to  a  Hen  In  favor  of  any  one  who  fur- 
nishes labor  or  materials  therefor.  To  limit 
this  effect  strict  compliance  with  the  proviso 
of  the  second  section  of  the  act  is  essential." 
In  Coddington  v.  Drydock  Co.,  81  N.  J.  Law 
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at  page  482,  Justice  Vredenburgh,  speaking 
for  this  court,  put  the  rationale  of  the 
mechanic's  lien  upon  its  fundamental  basis, 
viz.:  "To  hold  a  Hen  on  the  estate  of  the 
owner  of  the  building  In  the  land,  on  ac- 
count of  the  increased  value  given  by  the 
building  to  the  land,  and  the  natural  injus- 
tice there  is  in  the  owner  of  the  land  appro- 
priating to  his  use,  without  compensation, 
the  toll  and  capital  of  others."  It  is  true 
that  under  the  language  of  the  first  section 
of  our  mechanic's  lien  law  it  has  been  held 
that,  If  materials  are  furnished  for  the  erec- 
tion of  a  building,  the  mere  fact  that  they 
are  not  used  In  the  building  does  not  defeat 
the  Hen  thereon.  Morris  County  Bank  t. 
Rockaway  Mfg.  Co.,  14  N.  J.  Eq.  189,  cited 
with  approval  In  Campbell  v.  Taylor  Mfg. 
Co.,  64  N.  J.  Eq.  347,  51  Atl.  728.  But  this 
does  not  at  all  impair  the  force  of  the  view 
declared  by  Justice  Vredenburgh. 

The  argument  for  the  plaintiff  In  error 
lays  especial  stress  upon  the  words  "con- 
tracted and  owing"  in  the  first  section .  of 
the  act  It  is  Insisted  that  this  expression 
limits  the  benefit  of  the  first  section  to  those 
whose  debts  are  contracted  by  one  who  has 
authority  to  contract  such  indebtedness. 
While  it  Is  conceded  that  the  master  builder 
may  subject  the  building  to  a  lien  for  a 
debt  contracted  by  him,  it  is  insisted  that 
his  subcontractor  cannot  do  the  like.  This 
argument  proves  too  much,  for,  if  the  force 
of  the  first  section  is  to  limit  the  lien  to 
debts  contracted  by  persons  who.  In  the  ab- 
sence of  the  statute,  would  have  authority  to 
bind  the  land.  It  would  debar  all  claims  sav- 
ing such  as  were  contracted  by  the  owner  him. 
self.  '  It  is  manifest  that  the  Legislature  had 
no  aacti  intent,  for  section  2,  by  limiting  the 
Ilea  to  the  contractor  alone  where  the  con- 
tract is  In  writing  and  properly  placed  on 
file,  distinctly  recognizes  that  in  the  absence 
of  that  formality  there  may  be  a  lien  by 
virtue  of  section  1  in  favor  of  parties  not 
standing  in  privity  of  contract  with  the 
owner.  Section  16  (page  543)  which  pre- 
scribes the  form  of  the  Hen  claim,  plainly 
recognizee  that  the  party  contracting  the  debt 
may  be  some  other  person  than  the  owner  of 
the  land,  or  bis  Immediate  contractor,  for  It 
not  only  requires  a  separate  statement  of 
the  name  of  the  owner  and  the  name  of  the 
builder,  but  it  defines  the  latter  term  as  mean- 
ing not  necessarily  the  i)er8on  employed  by 
the  owner  to  construct  the  building,  but  the 
person  who  contracted  the  debt,  or  for  whom 
or  at  whose  request  the  "labor  was  per- 
formed or  the  materials  furnished."  And 
section  28  (page  547)  provides  for  combining 
a  personal  action  for  the  recovery  of  the 
dM>t  with  an  action  quasi  In  rem  for  the  en- 
forcement of  the  Hen,  prescribing  that  the 
process  shall  be  against  the  builder  and  the 
owner,  or,  if  the  owner  contracted  the  debt, 
then  against  bim  as  both  builder  and  owner. 

In  short,  as  we  construe  the  act,  section  1 
gives  a  lien  to  any  person  who  performs 
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labor  or  furnishes  materials  for  the  erection 
and  construction  of  the  building,  Irrespective 
of  privity  of  contract  with  the  owner  or  with 
the  ovraer's  contractor.  This  does  not  mean, 
of  course,  that  there  may  be  a  Hen  for  work 
performed,  or  materials  furnished  by  a  mere 
volunteer  or  meddler,  acting  without  author- 
ity derived  directly  or  indirectly  from  the 
owner.  No  such  question  is  raised  in  this 
case.  The  materials  were  furnished  to  a 
subcontractor  to  enable  him  to  carry  on  his 
part  In  the  construction  of  the  building  pur- 
suant to  the  owner's  contract  with  the  prin- 
cipal contractor.  If  the  owner  desires  to 
protect  his  land  against  liens  thus  Incurred 
in  favor  of  any  and  all  persons  other  than 
the  party  with  whom  be  contracts,  his  proper 
course  is  to  adopt  the  simple  method  pointed 
out  in  section  2,  which  Umits  the  lien  upon 
the  land  to  the  contractor  himself  where  the 
contract  is  duly  placed  on  file.  And  section 
8  gives  the  substituted  remedy  of  a  lien  upon 
the  fund  payable  by  the  owner  to  his  con- 
tractor, in  favor  of  parties  debarred  from  a 
lien  on  the  land  by  the  filing  of  the  contract, 
so  far  as  they  come  within  the  class  de- 
scribed In  section  8.  It  has  been  held  by  this 
court.  In  Carlisle  v.  Knapp,  61  N.  J.  Law, 
820,  17  Atl.  633,  that  the  remedy  by  stop 
notice  prescribed  by  section  8  does  not  extend 
to  one  who  has  furnished  materials  to  a 
subcontractor.  But  this  is  on  the  ground 
that  this  section  gives  the  right  to  demand 
payment  from  the  owner  only  when  his  con- 
tractor is  in  default  of  paying  that  which 
he  owns  to  the  claimant;  and,  where  there 
is  no  privity  between  the  claimant  and  the 
contractor,  there  Is  no  right  In  the  claimant 
to  demand  payment  from  the  contractor. 

It  Is  argued  that  the  Legislature  Itself  has 
construed  the  meaning  of  section  1  by  the 
passage  of  the  acts  (P-  I*  1890,  p.  479;  P.  L. 
1892,  p.  358;  repealed  P.  L.  1896,  pp.  313,  817) 
by  which  it  was  provided  that  the  exemption 
of  the  building  from  liens  to  others  than  the 
contractor,  where  the  contract  was  in  writing 
and  filed,  should  be  conditioned  upon  the 
production  by  the  contractor  to  the  owner  of 
a  release  of  mechanics'  liens  signed  by  all 
persons  who  might  have  furnished  materials 
used  In  the  erection  of  the  building,  and  by 
all  Journeymen  employed  In  the  erection  and 
construction  thereof.  We  see  no  force  in  this 
argument  The  acts  of  1890  and  1892  were 
an  attempt  to  extend  the  benefits  and  di- 
minish the  hardships  of  the  act  by  a  special 
method  of  procedure  in  case  where  the  con- 
tract was  in  writing  and  placed  on  file,  and 
they  have  no  particular  bearing  upon  the 
remedy  afforded  to  materialmen  and  others 
by  Hen  upon  the  building,  where  the  contract 
Is  not  filed. 

Finally,  it  is  argued  that,  if  the  first  sec- 
tion of  the  mechanic's  Hen  law  be  so  con- 
strued as  to  allow  a  Hen  for  a  debt  due  to 
any  person  further  removed  from  the  owner 
than'  the  first  subcontractor,  it  renders  the 
act  unconstitutional,  as  depriving  the  owner 
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of  Ills  property  without  due  process  of  law, 
and  Interfering  with  his  liberty  of  acquiring, 
possessing,  and  protecting  property.  The 
owner's  right  to  hold  and  enjoy  property 
must  be  subject  to  the  general  law  of  the 
state.  He  has  nd  natural  right  to  Improve 
it  by  the  construction  of  a  building  thereon 
without  compensation  to  those  who  i)erform 
the  labor  and  furnish  the  materials  that  en- 
ter Into  the  Improvement.  And  where  the 
general  law  prescribes  formalities  whereby 
such  laborers  and  materialmen  may  recover 
their  compensation  by  means  of  a  lien  upon 
the  property,  unless  the  owner  pursues  the 
method  that  the  statute  prescribes  for  llmlt- 
.  Ing  the  right  of  such  lien  to  the  party  with 
whom  he  contracts,  the  presumption  arises 
that  his  building  oi)eration  is  undertaken  in 
full  view  of  the  general  law,  and  the  law 
enters  Into  and  l>ecomes  a  part  of  his  con- 
tract by  his  own  consent  It  has  been  re- 
peatedly held  that  such  a  statute  is  not  an 
undue  restraint  upon  the  owner's  liberty  of 
contract  considered  as  an  incident  to  the 
right  of  acquiring,  possessing,  and  protecting 
property,  and  does  not  deprive  him  of  bis 
property  without  due  process  of  law.  Jones 
V.  Great  Southern  Fire  Proof  Hotel  Ck).,  86 
Fed.  370,  30  G  C.  A.  108,  and  cases  cited; 
Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones, 
116  Fed.  793,  54  C.  a  A.  165;  Smith  T.  New- 
baur,  144  Ind.  96,  42  N.  E.  40,  1094,  83  L.  R. 
A.  685;  Henry  &  Coatswortb  Oo.  t.  Bvans,  97 
Mo.  47,  10  S.  W.  868,  3  L.  R.  A.  832;  Blauvelt 
V.  Woodworth,  31  N.  Y.  285;  Glacius  v.  Black, 
67  N.  Y.  563.  Nor  Is  there  greater  force  In 
the  Insistment  that  imder  exceptional  cir- 
cumstances the  land  may  be  subjected  to 
mechanics'  liens  in  favor  of  two  or  more 
parties  for  the  furnishing  of  materials  that 
should  create  but  a  single  debt  Aside  from 
the  easy  protection  afforded  to  the  owner  by 
section  2  of  the  act.  Its  twenty-ninth  section 
(page  550)  provides  for  a  distribution  of  the 
proceeds  of  the  sale  of  lands  among  the  sev- 
eral lien  claimants;  and  either  under  this 
section  or  by  appropriate  proceedings  In  equi- 
ty, by  bill  of  Interpleader,  or  otherwise,  the 
owner  has  ample  protection  against  being 
obliged  to  pay  any  claimant  other  than  him 
at  whose  actual  cost  the  materials  were  sup- 
plied. 

The   Judgment   under    review    should  be 
affirmed. 


SNYDER  «t  aL  t.  NBW  YORE  CBNT.  & 
H.  R,  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

MxcHARicfl'  Liens. 

This  case  is  controlled  by  Gardner  &  Meeks 
Co.  V.  N.  Y.  Central  &  Hudson  River  R.  R.  Co. 
^decided  by  this  court  at  the  present  term)  62 
lU.  41& 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Hiram  Snyder  and  WUUam  H. 


Hendrickson  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Judgmoit 
for  plalntiffB,  and  defendant  brings  error. 
Affirmed. 

Eldmund  W.  Wakelee  and  Vredenburgh, 
Wall  ft  Tan  Winkle,  for  plaintiff  In  error. 
Oomellna  Doremus,  for  defendants  In  error. 

PER  CURIAM.  The  questions  raised  In 
this  case  are  the  same  as  those  raised  In 
Gardner  &  Meeks  Co.  v.  N.  Y.  Central  & 
Hudson  River  R.  R.  Co.  (decided  by  this  court 
at  the  present  term)  62  Atl.  416.  The  Judg- 
ment under  review  herein  will  be  affirmed, 
for  the  reasons  stated  In  the  opinion  of  Mr. 
Justice  Pitney  in  that  case. 


ORUNAUBR  et  al.  v.  WESTCHESTER 
FIRE  INS.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

1.- iNStrSANCE   —    COHniTIONS     OF     POUOT   — 

Charge  of  Ownebship— Contbact  of  Saix. 
A  fire  Insurance  policy  contained  a  condi- 
tion that  "if  any  change  other  than  by  the 
I  death  of  an  insured  takes  place  in  the  interest, 
i  title,  or  possession  of  the  subject  of  insurance 
(except  change  of  occupants  without  increase 
of  hazard),  whether  by  legal  process  or  judgment, 
or  by  voluntary  act  of  the  insured,  or  otherwise, 
•  •  •  the  entire  policy  shall  be  void."  In  a 
suit  upon  such  policy  to  recover  for  a  loss  by 
fire,  it  appeared  that  the  plaintiifs,  who  were 
the  sole  owners  of  the  insured  dwelling  house 
and  premises,  bad,  after  the  issuance  of  the 
policy,  executed  a  written  agreement  to  sell 
and  convey  the  property  in  fee  to  their  tenant, 
who  was  in  possession,  upon  the  payment  of 
the  stipulated  price  (a  portion  of  which  was 
then  paid),  and  it  was  held  that  such  acts 
caused  a  change  in  interest  title,  and  posses- 
sion of  the  subject  of  insurance  sufficient  to 
avoid  the  policy. 
2.  Saiie. 

By  force  of  such  contract  and  transfer  of 
iwssession  a  complete  transition  of  the  equi- 
table and  beneficial  ownership  from  the  vendors 
to  the  vendee  was  elfected,  subject  only  to  the 
claim  of  the  vendors  for  purchase  money.  Al- 
though the  vendors  thereafter  still  retained  the 
legal  title  to  the  land,  they  held  it  as  trustees 
for  the  vendee,  who  became  the  owner  in  equity. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Raphael  Grunauer  and  others 
against  the  Westchester  Fire  Insurance  Com- 
pany. Judgment  for  defendant  and  plain- 
tiffs bring  error.    Affirmed. 

Louis  H.  Grunauer  and  Michael  Dunn,  for 
plaintiffs  In  error.  Jamea  O.  Blanvelt,  (or 
defendant  In  error. 

VREDENBURGH,  J.  The  fire  Insurance 
policy,  the  subject  of  this  suit  was  executed 
August  21,  1902,  between  one  Oarretson  and 
the  defendant  and  contains  the  following 
standard  policy  insurance  conditions,  author- 
ized by  statutory  forms  (Gen.  St  p.  1766, 
and  act  of  1902  [Laws  1902,  p.  437,  S  77]), 
viz.,  that  "If  the  Interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership. 
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'  *  *  or  If  any  change,  other  than  by  the 
death  of  an  Insnred,  takes  place  In  the  in- 
terest, title  or  possession  of  the  subject  of  in- 
sorance  (except  change  of  occnpants  witboat 
Increase  of  hazard)  whether  by  I^al  process 
or  Judgment,  of  by  voluntary  act  of  the  Insur- 
ed, or  otherwise,    *    *    *    the  entire  policy 

•  •  *  shall  be  roid."  At  the  execution  of 
the  policy  one  G^arretaon  was  the  owner  in  fee 
simple  ot  the  insured  premises,  consisting  of  a 
dwelling  house  and  the  land  upon  which  it 
stood,  but  at  the  Issuance  of  the  policy  a  mort- 
gagee clause  was  attached,  by  which  any  loss 
thereunder  was  payable  to  one  Manson,  a  mort- 
gagee ;  and  in  February,  1903,  when  the  prop- 
arty  was  conveyed  by  Oarretson  to  plaintiffs, 
they  assumed  payment  of  the  mortgage  as 
part  of  the  consideration,  and  claimed,  also, 
to  stand  In  such  prior  right,  as  well  as  subse- 
quent owners,  by  the  indorsed  consent  of  the 
company  upon  the  policy.  On  July  1,  1903, 
one  Mrs.  Speck,  having  about  a  month  previ- 
ously rented  and  entered  Into  the  occupation 
of  the  premises  as  a  tenant  paying  monthly 
rent,  made  with  the  idalntiffs  a  written  agree- 
ment to  purchase  the  Insured  premises,  the 
material  provisions  of  which  were  that  the 
plaintiffs  agreed  (to  quote)  "to  sell  and  con- 
vey to  her,  her  heirs  and  assigns,  all  the  land 
and  dwelling  house  thereon  erected  for  the 
sum  of  three  thousand  five  hundred  dollars," 
which  sum  she  agreed  to  pay  to  the  plaintiffs, 
"their  heirs  and  assigns,"  In  the  amounts  and 
manner  following:  "One  thousand  dollars  to 
be  paid  on  the  delivery  of  this  agreement, 

•  •  •  and  the  balance,  or  two  thousand 
five  hundred  dollars,  to  be  paid  in  monthly 
Installments  of  ten  dollars  a  month  on  the 
first  day  of  each  and  every  month  hereafter, 
beginning  with  the  month  of  August,  next, 
1908,  until  the  sum  of  three  thousand  five 
hundred  dollars  is  fully  paid  and  satisfied,  to- 
gether with  Interest  on  the  unpaid  balance  at 
ttae  rate  of  six  per  cent,  per  annum,  payable 
semiannually,  until  the  whole  amount  Is  paid 
np,"  and  "on  receiving  such  payments,  and 
being  fully  paid  and  satisfied  at  the  time 
and  manner  above  mentioned,"  the  plain- 
tiffs should  "execute,  acknowledge,  and 
deliver  •  •  •  to  her,"  or  her  heirs  and 
assigns,  a  "proper  deed  for  the  conveying  and 
assuring  to  her  or  them  the  fee  simple  of 
tbe  said  premises,  free  and  clear  of  all  in- 
cumbrances." On  July  1,  1903,  Mrs.  Speck 
paid  to  plaintiffs,  upon  account  of  the  con- 
sideration mentioned  in  the  contract,  the  speci- 
fied $1,000,  and  thereafter,  on  the  first  days 
of  each  month  following  before  the  loss,  paid 
not  only  the  agreed  $10,  but  also  $30  per  month 
additional,  making  for  the  four  months  $160. 
IHirlng  this  period  she  made  in  the  house  cer- 
tain i>ermanent  improvements,  adding  three 
rooms  In  the  attic,  a  china  closet  in  the  kitch- 
en, and  various  other  additions,  at  a  cost 
of  about  $260,  and  obtained  a  policy  of  insur- 
aaoe  iq>on  her  Insurable  Interests  in  the  prem- 
ises. In  her  own  name,  of  $2,000,  upon  which 
sbe,  after  the  loss,  collected  the  sum  of  $1,160 


as  r^resenting  her  portion  of  the  loss.  On 
November  19,  1903,  the  house  was  consumed 
by  fire,  while  Mrs.  Speck  was  still  In  posses- 
sion. At  the  close  of  the  evidence  In  the 
suit  upon  the  i>olicy  first  named,  the  learned 
trial  Justice,  upon  defendant's  motion,  direct 
ed  a  verdict  for  the  defendant. 

The  plaintiffs  in  error  now  urge  that  Judg- 
ment should  have  gone  In  their  favor,  claim- 
ing, first,  tliat  the  condition  respecting  own- 
ership is  only  applicable  to  the  subject  of 
Insurance  at  the  time  the  policy  Is  issued 
or  Indorsed,  and  not  at  the  time  of  the  loss ; 
and,  secondly,  that  notwithstanding  their  ex- 
ecution of  the  agreement  to  convey,  and 
putting  the  purchaser  in  possession  of  the 
Insured  premises,  there  bad  been  no  change 
of  interest,  title,  or  possession,  within  the 
meaning  of  the  condition  last  above  set 
forth. 

Passing  to  the  consideration  of  the  latter 
condition,  we  think  that  the  Judgment  be- 
low, holding  that  it  was  violated  by  reason 
of  the  change  of  Interest,  title,  and  posses- 
sion of  the  assured  in  the  premises,  as  shown 
by  the  recited  facts,  can  readily  be  vindi- 
cated. It  is  not  open  to  question  that,  under 
the  admitted  facts,  a  change,  at  least,  in 
the  possession  and  right  of  possession  of  the 
Insured  In  the  premises  had  taken  place. 
The  period  of  Interest  in  the  Insured  em- 
braced in  the  condition  Is,  Incontestably, 
from  the  beginning  to  the  expiration  of  the 
policy.  That  such  conditions  are  reasonable 
and  valid,  even  though  they  tend  to  create 
forfeiture  of  the  policy,  cannot  be  denied. 
May  on  Ins.  vol.  1,  par.  287a.  The  effect 
of  the  recited  acts  of  the  Insured  upon  the 
condition  In  question  has  not  as  yet,  it 
seems,  received  Judicial  consideration  in  this 
state,  but  the  references  below  will  assist 
in  determining  the  nature  and  extent  of  the 
change  of  Interest  effected  by  the  contract 
to  convey.  Undoubtedly  such  contract  creates 
the  relation  of  trustee  and  cestui  que  trust 
between  vendor  and  vendee.  It  produces  in 
equity  a  complete  transition  of  the  vendor's 
holdings  from  real  to  personal,  and  gives 
the  vendee  the  equitable  ownership.  After 
such  contract  the  vendor's  Interest  is  no 
longer  real  estate,  and  the  unpaid  purchase 
money  is  personalty,  and  goes  to  the  vendor's 
personal  representative  in  case  of  his  death. 
Thereafter  the  assured  could  have  but  a 
diminished  incentive  In  the  preservation  of 
the  property  from  Injury,  and  such  result 
was  the  very  object  intended  by  the  insurer 
to  be  guarded  against  by  the  Inserted  con- 
dition. Although  the  vendor  still  retains 
the  legal  title  to  the  land  agreed  to  be  sold 
and  conveyed,  he  thereafter  holds  It  only 
as  a  trustee  for.  the  vendee,  who  becomes 
the  equitable  and  beneficial  owner.  In 
Martin  v.  State  Insurance  Company,  44  N. 
J.  Law,  485,  43  Am.  Rep.  397,  It  was  held 
in  our  Supreme  (^urt  that  where  the  whole 
benellcla]  Interest  and  the  possession  were 
in  the  assured,  although  the  naked  legal  title 
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of  tbe  property  Insured  was  In  a  third  party, 
the  former  had  the  entire,  unconditional, 
and  sole  ownership  of  the  property.  It  was 
there  said  by  Mr.  Justice  Dixon,  wrlthig  the 
opinion  of  the  court,  that  the  "mere  fact  that 
W.  held  the  naked  legal  title  did  not  destroy 
the  plalntUTs  ownership,  •  •  *  and  as 
his  ownership  was  of  the  fee  simple  in  equity, 
and  was  not  held  Jointly  or  In  common  with 
another,  it  was  entire  and  sole."  The  re- 
spective situation  of  the  parties  there  were 
the  reyerse  of  those  here,  but  the  principle 
established  is  clearly  adverse  to  the  con- 
tention of  tbe  plaintiffs  in  error.  The  rea- 
soning thus  adopted  In  our  Supreme  Court 
was  in  entire  accord  with  the  principle 
previously  declared  in  this  court  In  Franklin 
Fire  Insurance  Company  v.  Martin,  40  N.  J. 
Law,  668,  29  Am.  Rep.  271,  where  the  proof 
was  that  the  plaintiff  (the  insured)  had  con- 
tracted to  purchase  the  Insured  property  of 
another,  and  had  paid  all  the  purchase 
money,  except  |2,000,  and  bad  gone  into 
possession  and  expended  money  in  improve- 
ments. The  late  Chief  Justice  Depue  there 
said  that  "a  person  in  possession  under  an 
agreement  for  a  conveyance  has  a  substantial 
and  an  insurable  interest  If  the  property 
Is  destroyed,  it  will  be  his  loss,  In  contempla- 
tion of  law.  If  he  had  paid,  the  purchase 
money,  the  property  is  his  property  In  fact, 
and  its  destruction  by  fire  would  be  his  loss, 
as  much  as  if  tbe  formal  legal  title  was  in 
him." 

In  the  recent  case  of  Ordway  v.  Chace,  67 
N.  J.  Bq.  478,  42  Ati.  149,  the  question  of  the 
effect  of  the  clause  first  above  set  forth 
arose  in  chancery  in  a  foreclosure  suit  The 
policy  was  issued  to  one  Chace,  as  owner, 
but  his  Interest  was  shown  only  to  be  that 
he  had  given  his  bond  for  a  debt  secured  by 
a  mortgage  of  the  premises,  and  was  the 
holder  of  a  subsequent  mortgnge  made  to 
him  by  one  Bnger,  to  whom  he  (Chace)  at 
that  date  conveyed  the  premises,  which  were 
afterwards  conveyed  to  one  Henderson,  who 
was  tbe  owner  in  fee  at  the  time  of  the  loss. 
The  court  held  that  the  Insurance  company 
was  not  liable  on  the  policy,  because  the  as- 
sured was  not  the  unconditional  and  sole 
owner  of  the  property  Insured.  Tbe  learned 
vice  chancellor  in  his  opinion  referred  to  that 
class  of  cases,  like  the  present  In  which  re- 
covery Is  denied  to  the  assured,  where  it 
appears  that  the  equitable  title  to  the  In- 
sured premises  was  vested  in  a  third  person, 
"so  that  the  loss  would  fall  directly  upon 
bim,  as  where  he  Is  In  possession  under  a 
contract  of  purchase,  and  has  paid  the  whole 
or  a  part  of  the  purchase  money,  and  is 
personally  liable  for  the  remainder."  Under 
such  contract  and  surrender  of  possession  the 
vendee  becomes  the  beneflclal  owner,  and 
loss  or  destruction  of  the  property  falls  upon 
him  and  not  upon  the  vendor:  and  many 
cases  decided  in  other  Jurisdictions  directly 
hold  such  contract  (either  with  or  without 


transfer  of  possession)  to  be  a  breach  of  the 
condition  In  question.  In  Skinner  v.  Hough- 
ton, 92  Md.  68,  48  Atl.  86,  84  Am.  St  Hep.  48S. 
It  was  held  that  "the  effect  of  the  contract  of 
sale  was  to  vest  the  beneflclal  ownership  of 
the  property  in  the  vendee,  and  that  con- 
sequently the  i>oilcles  were  avoided  aa  to 
the  defendants,  who  denied  all  liability  be- 
cause of  a  change  of  interest  of  the  assured 
without  the  consent  at  the  Insurer."  So  it 
was  held  in  Cottingham  v.  Fireman's  Fund 
Ins.  Co..  90  Ky.  439, 14  S.  W.  417,  9  L.  R.  A. 
627,  that  "an  executory  contract  for  the  sale 
«f  Insured  property  causes  a  change  of  the 
title,  within  the  meaning  of  a  policy  of  In- 
surance whldi  iMTOvIdes  that  It  shall  be  void, 
if  any  change  takes  place  in  the  title  or  pos- 
session,  for  the  reason  that  the  vendee  be- 
comes the  beneflclal  owner,  and  the  loss  or 
destruction  of  the  property  falls  upon  him. 
and  not  the  vendor."  In  the  appendix  to 
1  May  on  Insurance  (4tb  Ed.)  at  pages  677. 
678,  Is  a  collection  of  many  citations  of 
decided  cases  in  various  states  and  Juris- 
dictions holding  to  the  same  effect  as  tbe 
preceding.  As  I  do  not  find  any  sustaining 
a  contrary  rule  with  respect  to  the  condition 
in  question,  I  think  It  unnecessary  to  length- 
en this  opinion  by  further  reference  to  an- 
thority. 

The  Judgment  of  the  Supreme  Court  should 
be  afl^med. 


FBINER  et  al.  v.  BOYNTON. 
(Supreme  Court  of  New  Jersey.    Nov.  22,  1905.) 

1.  HXTSBAND  A.IID  WirX— PUBOHASKS  BT  WlTK 

— LiABiLiTT  OF  Husband. 
The  husband  Is  liable  for  suitable  clothing 
purchased  for  the  use  of  his  wife. 

[Ed.  Note. — For  cases  in  point  see  voL  26. 
Cent  Dig.  Husband  and  Wife.  {  134.] 

2.  Samk. 

When  a  husband  and  wife  are  living  to- 
gether, in  purchasing  articles  of  clothing  for 
her  own  use  the  wife  Is  presumed  to  be  acting 
as  agent  for  her  husband. 

[Ejd.  Note. — For  cases  in  iwint  see  vol.  2S6. 
Cent  Dig.  Husband  and  Wife,  SS  142,  146.] 

8.  Same— Liability  of  Wifk. 

To  charge  her  it  must  appear  afflrmatively 
that  she  made  the  purchase  on  her  individuu 
credit. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28L 
Cent  Dig.  Husband  and  Wife,  SS  325,  584.] 

(Syllabus  by  the  Court) 

Appeal   from  District  Court  of  Newark. 

Action  by  Elizabeth  Feiner  and  others 
against  Harriet  O.  Boynton.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Reversed. 

Argued  June  term,  1005,  before  GARRI- 
SON and  GARRETSON,  JJ. 

Howe  ft  Davis,  for  appellant  (Jeorge 
Hamer  Pierce,  for  appellees. 

GARRETSON,  J.  The  plaintiffs  recovered 
a  Judgment  against  the  defendant  In  a  dl#- 
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trict  court  for  the  value  of  goods  furnished. 
Tbe  defendant  Is,  and  at  the  time  the  goods 
were  fnmlsbed  was,  a  married  woman  living 
with  her  husband.  The  goods  furnished 
were  for  the  personal  use  of  tbe  defendant 
It  appears  from  the  state  of  the  case  that  the 
tansband  provided  the  defendant'  with  money 
from  time  to  time  for  her  household  and 
personal  expenses;  that  the  account  with  the 
plaintiffs  bad  always  been  in  the  defend- 
ant's name;  that  the  defendant  paid  the 
bills,  of  which  there  were  a  large  number, 
dnring  the  11  years  through  which  the  ac- 
count bad  been  running,  with  her  own 
diecks,  drawn  upon  a  bank  where  her  hus- 
Iwnd  bad  deposited  money  for  her,  of  which 
deposit  the  plaintiffs  bad  no  knowledge  at 
all;  that  the  plaintiffs  had  never  had  any 
dealings  with  her  husband;  that  the  husband 
deposited  various  sums  of  money,  ranging 
from  1300  to  $700,  in  the  People's  Bank  of 
Bast  Orange,  and  that  tbe  defendant  drew 
ber  own  checks  against  said  accounts  to 
pay  for  the  various  household  expenses,  as 
well  as  for  her  clothing;  that  she  had  a 
separate  estate. 

There  Is  no  evidence  to  show  that  the  de- 
fendant ever  made  any  express  contract  with 
tbe  pInlntiffB  which  would  bind  her  separate 
estate,  and  the  only  evidence  from  which  a 
contract  could  be  inferred  was  that  the 
goods  were  charged  to  the  defendant  on  the 
plaintiffs'  books,  and  that  the  defendant 
paid  the  bills  with  her  own  checks;  but 
there  is  nothing  to  show  that  the  defendant 
knew  that  the  goods  were  being  charged  to 
her  by  the  plaintiffs,  and  the  checlu  she  gave 
In  payment  were  of  her  husband's  moneys, 
which  had  been  deposited  by  her  husband  to 
pay  for  household  expenses  and  her  clothing. 
A  debt  incurred  for  the  necessary  clothing 
of  a  married  woman  is  presumably  the  debt 
of  the  husband,  and,  if  Incurred  by  the  wife. 
It  is  presumed  she  is  acting  as  tbe  agent  of 
ber  husband,  unless  there  is  afSrmatlve  evi- 
dence  to  show  tliat  she  intended  to  charge 
ber  separate  estata  In  Wilson  v.  Herbert, 
41  N.  J.  Law,  461,  82  Am.  Rep.  243,  it  is  held: 
"When  husband  and  wife  are  living  together, 
and  the  wife  purchases  articles  .for  domestic 
use,  the  law  imputes  to  her  tbe  character  of 
an  agent  of  ber  husband,  and  regards  him 
as  tbe  principal  debtor.  She  may  contract 
for  such  articles  as  principal,  and  assume 
tbe  responsibility  of  a  principal  debtor.  But, 
to  fix  upon  ber  a  liability,  it  must  affirma- 
tively appear  that  she  made  the  purchase  on 
ber  individual  credit  There  must  be  either 
an  eq>re8s  contract  on  her  part  to  pay  out  of 
ber  separate  estate,  or  the  circumstances 
must  be  such  as  to  show  clearly  that  she  as- 
■omed  individual  responsibility  for  payment 
exclusive  of  the  liability  of  her  husband." 

The  judgment  of  the  district  court  la  r»- 
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(Court  of  Chancery  of  New  Jersey.    Dec.  8, 
1905.) 

L   COBPOBATIOITB — IlTBOLVKirOT — ^TBAITBFB     OF 

Assets 

P.  L.'  1896,  p.  298,  8  164,  prohibits  any  as- 
signment of  property  of  a  corporation  when- 
ever the  corporation  sliall  have  become  insol- 
vent or  shall  have  suspended  its  ordinary  busi- 
ness for  want  of  fnnds,  and  prohibits  such 
transfer  "in  contemplation  of  insolvency,"  de- 
claring that  every  sncb  sale  shall  be  utterly 
void  as  against  creditors,  provided  that  a  bona 
fide  purchase  for  a  valuable  consideration  be- 
fore actual  suspension  by  any  person  without 
notice  shall  not  be  invalidated.  Held,  that  a 
transfer  of  credits  of  a  corporation  after  it 
suspended  business,  when  it  was  insolvent 
was  not  protected  by  the  proviso  of  the  section, 
even  though  made  on  a  present  valuable  con- 
sideration and  without  notice  to  the  assignee. 
2.  S&m  —  AssioiniKRTs  —  Tnoc  —  Dkuvbbt. 
Where  certain  assienments  of  credits  by. 
a  cori>oration  were  made  out  in  the  momine 
of  tbe  day  on  which  the  cori)oration  8nsi)endea 
business  and  before  the  mortaagee  took  posses- 
sion, but  were  not  delivered  to  the  assignee 
until  after  such  suspension  and  assumption  of 
possession  by  the  mortgagee,  tbe  assignments 
should  be  considered  as  having  been  legally 
made  at  the  time  of  their  actual  delivery  to  the 
assignee,  and  not  at  the  time  the  papers  were 
executed. 

8.    SaMB — IlTVOLUNTABT  SUSFKNSIOK — ASSIGR- 
MEKTB. 

Under  P.  Ij.  1896,  p.  298,  S  64,  prohibiting 
any  assignment  of  choses  in  action  of  a  cor- 
poration which  shall  have  become  insolvent  or 
shall  have  suspended  its  ordinary  business  for 
want  of  funds,  etc.,  the  fact  that  a  corpora- 
tion's suspension  was  in  pursuance  of  legal 
proceedings,  and  was  not  voluntary,  did  not 
affect  the  invalidity  of  certain  assignments 
made  by  it  after  such  sn8i>ension. 

4.  SaICX — IRSOLVKHCT. 

At  tbe  time  a  corporation  suspended  busi- 
ness its  entire  tangible  property,  Including  its 
leasehold  and  most  of  Its  accounts,  were  as- 
signed as  collateral  security  for  debts  aggre- 
gating SIO.OOO.  The  unsecured  debts  amount- 
ed to  $i5,000  more,  which  was  far  in  excess 
of  the  eguity  in  the  property  mortgaged.  Suits 
had  been  brought  against  the  company  and  a 
Judgment  entered  in  one  of  them.  Its  credit 
was  exhausted  and  it  had  little  or  no  cash 
on  hand  or  in  bank.  Held,  that  the  company 
was  insolvent  though  the  book  valuation  of 
its  stock  and  property  exceeded  its  entire  lia- 
bilities by  about  $4,000,  and  its  officers  believed 
such  valuation  was  honest  and  correct 

5.  Samk — Noncx  of  Insolvency. 

Where  an  assignee  of  certain  credits  of 
a  corporation  was  notified  at  the  time  the  as- 
rignment  was  delivered  to  him  of  the  fore- 
closure of  a  mortgage  on  ail  the  company's 
property  and  of  the  mortgagee's  entry  under 
the  company's  lease,  which  had  also  been  as- 
signed, and  inquiry  would  have  led  to  informa- 
tion as  to  the  actual  condition  of  the  company, 
the  assignee  was  diarged  with  notice  of  its 
insolvency. 

6.  Sauk — Conbioebatioit. 

Where  an  assignment  of  credits  by  a  cor- 
poration was  made,  for  the  most  part  in  con- 
sideration of  a  pre-existing  indebtedness,  sucb 
indebtedness  was  not  a  "valuable  consideration" 
sufficient  to  sustain  the  assignment  under  P. 
h.  1896,  p.  298,  I  64,  providhig  that  a  bona 
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fide  purchase  for  a  valuable  consideration  be- 
fore a  corporation  shall  have  actually  suspended 
its  ordinary  business  by  a  person  without  notice 
of  the  corporation's  insolvency,  etc.,  should 
not  be  invalidated. 
7.  Fbaudulent    Contstajices  —  Corsioera.- 

WON. 

Under  2  Gen.  St  pp.  1804,  1605,  8{  11, 
12,  15,  making  conveyances  with  intent  to  de- 
fraud creditors  utterly  void  as  against  credit- 
ors, but  saving  bona  fide  conveyances  for  a 
good  consideration  to  a  grantee  without  notice, 
a  fraudulent  conveyance  to  a  person  taking 
with  notice  is  void,  though  a  full  consideration 
was  paid. 

Snlt  by  the  Rnssell  &  Erwin  Manufac- 
turing Company  ag^alost  the  B.  C. 'Faitonte 
Hardware  Company.  On  petition  of  the  re- 
ceiver of  the  defendant  to  set  aside  an  as- 
signment of  book  accounts  by  the  defendant 
company  to   one  Peters.    Petition  allowed. 

F.  Benjamin  and  E.  C.  Duffleld,  for  re- 
ceiver.   Brown  &  Beecber,  for  respondent 

EMERY,  V.  C.  The  receiver  of  an  insol- 
vent corporation,  tbe  B.  C.  Faltoute  Hard- 
ware Company,  files  this  petition  in  the  in- 
solvency proceedings  to  set  aside  assignments 
of  book  accounts,  amounting  to  $4,107.90, 
made  by  the  company  to  tbe  respondent,  Pe- 
ters, on  December  6,  1904,  four  days  prior 
to  tbe  filing  of  the  bill,  upon  wblcb  tbe  com- 
pany was  declarded  Insolvent  and  the  re- 
ceiver appointed.  Tbe  ground  alleged  In  tbe 
petition  Is  that  tbe  company  bad  suspended 
Its  ordinary  business  on  tbe  day  of  tbe  as- 
signments and  before  they  were  made,  and 
that  tbe  assignments,  which  were  made  to  se- 
cure an  indebteduess  of  $4,000,  were  made  In 
contemplation  of  Insolvency,  of  wblcb  Peters 
bad  notice.  Tbe  respondent  by  his  answer 
admits  tbe  company's  suspension  of  Its  ordi- 
nary business  on  December  6,  1904,  and  tbat 
its  stock  in  trade  was  on  tbat  date  taken 
possession  of  by  the  mortgagee  holding  a  chat- 
tel mortgage.  Tbe  assignments  are  admitted 
to  have  been  made  to  secure  an  Indebtedness 
of  $4,000,  but  It  is  denied  tbat  tbe  assign- 
ments were  made  after  the  suspension  of 
business  and  in  contemplation  of  Insolvency 
of  which  respondent  bad  notice.  As  a  fur- 
ther defense  the  answer  sets  up  tbat  tbe  as- 
signment of  tbe  accounts  was  made  for  a 
then  present  consideration,  and  not  a  pre- 
existing debt,  and  tbat  its  consideration  was 
tbe  assignment  and  surrender  by  respondent 
of  certain  other  book  accounts  of  the  com- 
pany assigned  and  taken  possession  of  by  tbe 
respondent  previous  to  tbat  time,  and  tbe 
payment  by  tbe  respondent  to  tbe  company 
of  moneys  collected  for  blm  from  book  ac- 
counts previously  assigned  and  delivered  by 
tbe  company  to  blm.  The  corporation  law 
(P.  L.  1896,  p.  298,  S  64)  prohibits  any  sale, 
conveyance,  transfer,  or  assignment  of  tbe 
property  of  a  corporation,  Including  cboses 
in  action,  rights,  or  credits,  "whenever  any 
corporation  shall  l>ecome  insolvent  or  shall 
suspend  its  ordinary  business  for  want  of 
funds  to  carry  on  tbe  same  and  also  pro- 


hibits sucb  sale  or  transfer  "In  contemplation 
of  Insolvency."  Tbe  act  further  declares  that 
"every  sucb  sale,  conveyance,  asalgnment 
or  transfer  shall  be  utterly  void  as  against 
creditors ;  provided  tbat  a  bona  fide  purchase 
for  a  valuable  consideration,  before  tbe  cor- 
poration sba'll  have  actually  suspended  Its 
ordinary  business,  by  any  person  without  no- 
tice of  sucb  insolvency  or  of  tbe  sale  being 
made  In  contemplation  of  insolvency,  shall 
not  be  invalidated  or  impeached." 

The  first  question  relates  to  the  time  of  the 
making  of  these  assl^unents,  and  whether 
they  were  made  after  tbe  corporation 
actually  suspended  its  ordinary  business  for 
want  of  funds  to  carry,  it  on.  If  actually 
made  after  sucb  suspension,  and  the  company 
was  insolvent  at  tbe  time,  tbe  assignments 
are  not,  as  I  read  tbe  act  protected  by  the 
proviso,  even  if  tbe  transfer  was  upon  a 
present  valuable  consideration  and  without 
notice  of  the  insolvent  condition  of  the  com- 
pany. Tbe  facts  in  reference  to  tbe  time  of 
the  delivery  of  tbe  assignments  are  proved 
by  tbe  officers  of  the  company — Mr.  Hare,  the 
president,  and  Mr.  Beach,  the  secretary  and 
officer  who  delivered  the  assignments  to  Mr. 
Peters..  Their  evidence  shows  that  the  as- 
signments were  completed  by  annexing  the 
full  list  of  accounts  and  signed  by  tbe  presi- 
dent, Mr.  Hare,  and  tbe  seal  of  the  company 
affixed  by  Mr.  Beach,  about  9  o'clock  in  tbe 
morning  of  December  6tb,  at  tbe  store  or 
place  of  business  of  the  company  in  Newark. 
After  the  execution  of  the  assignments  and 
while  Mr.  Beach  (and  probably  Mr.  Hare) 
were  still  In  the  store,  and  about  noon,  Mr. 
Gray,  who  held  a  chattel  mortgage  on  the 
stock  to  secure  a  debt  of  $5,000  and  an  as- 
signment of  the  lease  to  secure  an  advance 
made  about  December  1st  for  $500  to  pay  tbe 
rent  took  possession  under  his  chattel  mort- 
gage. Mr.  Beach  subsequently  went  to  New- 
York  City,  and  there,  at  Mr.  Peters'  office, 
al>out  4  o'clock,  delivered  the  assignments  to 
Mr.  Peters,  receiving  from  him  previous  as- 
signments of  accounts  dated  November  19, 
1904,  which  were  in  Mr.  Peters'  possession 
In  New  York  and  were  delivered  to  Mr.  Beacb 
for  cancellation.  At  this  interview  Mr. 
Beacb  Informed  Mr.  Peters  that  tbe  chattel 
mortgagee  bad  foreclosed  his  mortgage  and 
was  in  possession  of  the  store  and  stock  of 
goods,  and  Beach  then  received  direction 
from  Mr.  Peters  to  consult  counsel  and  pro- 
tect bis  Interest  in  the  accounts.  Pursuant 
to  this  direction  notices  of  the  assignments  of 
accounts  (dated  December  6tb)  were  printed 
and  mailed  on  the  three  following  days  and 
before  tbe  filing  of  the  bill  for  a  receiver. 

The  assignments  must  be  considered  as 
having  been  legally  made  at  the  time  of  their 
actual  delivery  in  New  York,  and  not  at  the 
time  of  the  execution  of  the  papers  In  New- 
ark. At  tbe  time  of  the  delivery  the  company 
bad  actually  suspended  its  ordinary  business, 
by  reason  of  this  foreclosxire  of  the  chattel 
mortgage  and  entry  under  the  lease.    Thit 
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this  mspeosion  was  not  Tolontary  on  the 
part  of  the  company,  bnt  was  nnder  legal 
proceedings,  does  not  relieve  the  assignment 
from  the  effect  of  the  act,  as  counsel  claim. 
The  assignments  therefore  -are  void.  If  the 
fompany  was  insolvent  at  the  time  of  their 
delivery,  or  If  they  were  made  In  contempla- 
tion of  Insolvency.  Under  the  evidence  In 
tbe  case,  both  of  these  points  are  established. 
\t  this  time  the  entire  tangible  property,  the 
leasehold  and  most  of  the  company's  ac- 
counts, were  assigned  as  collateral  security 
for  debts  aggregating  $10,000,  and  the  unse- 
cured debts  amounted  to  about  |15,000  more, 
far  more  than  any  possible  equity  In  the  prop- 
erty mortgaged.  Suits  had  been  brought 
against  the  company.  One  was  then  pending 
ou  which  judgment  was  entered  on  December 
9tb,.  and  the  credit  of  the  company  was  ex- 
hausted. The  company  had  little  or  no  cash 
on  hand  or  in  bank.  There  appears  In  the 
case  that  general  inability  to  meet  pecuniary 
liabilities  as  they  matured,  by  means  of  ei- 
ther available  assets  or  an  honest  use  of 
sedit,  which  constitute  Insolvency,  under  our 
corporation  acts.  Empire  State  Trust  Co.  v. 
Trustees  of  Wm.  P.  Fisher  &  Co.  (N.  J.  Err.  & 
App. ;  April,  1905)  60  -Ati.  940.  The  only 
basis  upon  which  solvency  Is  here  claimed  Is 
that  the  book  valuation  of  tbe  stock  and  prop- 
erty, which  was  made  on  October  31,  1905, 
exceeds  the  entire  liabilities  by  about  $4,000, 
and  that  the  offlcers  and  the  assignee,  who 
knew  of  this  valuation,  believed  this  was 
honest  and  correct  As  a  test  of  Insolvency, 
such  valuation  Is  entitled  in  this  case  to  little 
or  no  weight  The  company  being  insolvent 
and  having  8usi)ended  its  business  before  tbe 
delivery  of  the  assignments  to  the  respondent, 
they  are  under  the  act  "utterly  null  and  void 
against  creditors,"  and  are  not  at  all  within 
tbe  proviso,  which  reaches  only  to  a  bona  fide 
purchase  before  the  corporation  shall  have 
actually  suspended  business.  The  assignee's 
notice  of  the  suspension  of  business  at  tbe 
time  of  the  delivery  of  the  assignments  is 
proved,  and  was  besides  such  notice  of  the 
InsolTency,  or  of  a  transfer  In  contemplation 
of  Insolvency,  as  to  prevent  the  transfer  being 
bona  flde.  Notice  of  facts  such  as  the  fore- 
closure of  tbe  mortgage  and  entry  under  the 
lease,  which  on  inquiry  would  have  led  to 
Information  as  to  the  actual  condition  of  the 
company,  must  he  taken  as  notice  of  the  In- 
solvency. Tantum  v.  Green  (Err.  &  App. 
1869)  21  N.  J.  Eq.  364,  369 ;  Dougherty  v.  Con- 
nolly (1901)  61  N.  J.  Eq.  421,  48  Atl.  777,  and 
cases  cited  by  me  on  page  428  of  61  N.  J.  Bq., 
page  780  of  48  Atl. 

These  assignments,  moreover,  are  not 
within  the  saving  clause  of  the  statute,  not 
only  because  the  assignee  did  not  receive 
them  before  the  suspension  of  the  company's 
business,  and  because  he  is  chargeable  with 
notice  of  the  company's  insolvency  at  the 
time  of  receiving  them,  but  tbe  assignments, 
were  not,  except  to  a  small  extent,  for  a 
valuable  consideration,  and  were  made  to 


secure  what  was  in  fact  for  the  most  part 
an  antecedent  indebtedness  of  the  company. 
Such  antecedent  Indebtedness  is  not  a  val- 
uable consideration  for  a  mortgage  or  as- 
signment under  this  act  Empire  State 
Trust  Co.  v.  Trustees  of  Fisher,  supra.  The 
facts  as  to  tbe  consideration  are  these.  In 
October,  1903,  Mr.  Peters  advanced  to  the 
company  $4,000;  the  repayment  being  se- 
cured by  assignments  of  book  accounts,  spec- 
ified In  lists  annexed  to  the  assignments, 
which  were  declared  to  be  made  as  collateral 
security.  The  loan,  which  was  payable  on 
demand,  continued,  and  weekly  thereafter 
new  assignments  of  accounts  were  prepared ; 
the  previous  assignments  being  delivered  up 
for  cancellation  upon  the  execution  of  each 
subsequent  assignment.  Each  subsequent 
assignment  included  accounts  previously  as- 
signed which  had  not  been  collected.  The 
last  of  these  assignments,  preceding  Decem- 
ber eth,  were  two  dated  November  19,  1904, 
one  of  accounts  amounting  to  $3,038.89,  to 
secure  $3,000,  and  one  of  $1,042.41  of  accounts 
to  secure  $1,000.  Up  to  this  time  and  in  fact 
up  to  December  3,  1904,  the  course  of  busi- 
ness between  the  parties  had  been  that  the 
company,  and  not  Mr.  Peters,  collected  the 
money  due  on  the  assigned  accounts  in  reg- 
ular course,  and  the  money  collected'  was 
deposited  with  the  company's  other  funds 
in  its  bank  account  and  was  in  fact  drawn 
against  for  the  ordinary  uses  of  the  company. 
Whether  Mr.  Peters  knew  that  tbe  money 
was  so  used,*  Is  perhaps  not  entirely  clear. 
There  was  no  express  provision  in  any  of 
the' assignments  for  the  collection  of  the  ac- 
counts by  the  company  or  the  substitution 
of  new  accounts  In  the  place  of  accounts  col- 
lected, nor  was  any  express  agreement  of 
this  character  proved.  Beach's  present  state- 
ment Is  that,  on  the  making  of  each  new  as- 
signment, he  asked  for  a  continuance  of  the 
loan,  stating  that  the  money  for  the  assign- 
ed accounts  then  collected  was  on  hand,  and 
that  he  (Mr.  Peters)  could  have  the  money 
or  a  new  assignment  Upon  this  assurance 
regularly  made,  as  he  says,  the  new  assign- 
ments were  taken  and  the  loan  continued. 
At  the  time  of  the  failure,  December  6th, 
the  only  money  on  band  from  collection  of 
accounts  was  money  which  from  December 
8,  1904,  was  put  by  Mr.  Beach  In  his  own 
name  from  these  accounts  collected  by  the 
company.  The  amount  of  this  does  not  ap- 
pear, nor  whether  it  was  from  accounts  in- 
cluded in  the  November  assignment  On  De- 
cember eth,  the  situation  In  fact  was  that 
some  of  the  accounts  Included  in  the  Novem- 
ber assignment,  being  uncollected,  were  in- 
cluded In  the  December  assignment,  and  for 
the  accounts  included  In  the  November  assign- 
ment which  had  been  collected  by  the  com- 
pany the  other  accounts  specified  In  the  De- 
cember assignment  were  substituted.  But 
previous  to  December  6tb,  the  compauy  had 
in  fact  used  the  money  collected  on  these 
accounts  (except  those  which   might  have 


Digitized  by 


Cjoogle 


424 


62  ATLANTIC  REPORTER. 


CS.J. 


been  paid  over  to  Mr.  Bea<:b  since  December 
3d),  and  this  fund  conid  no  longer  be  follow- 
ed. As  to  thla  amount,  tberefore,  the  com- 
pany on  December  6th  was  merely  a  debtor 
to  the  company,  and  to  this  extent  the  as- 
signment of  December  6tta  was  made  to  se- 
cure an  antecedent  indebtedness  for  money 
collected  by  the  company  for  the  respondent 
and  used  by  tbe  company.  The  only  part 
of  the  consideration  for  the  December  as- 
signment, which  was  a  present  valuable  con- 
sideration, were  thos^  accounts  included  in 
tbe  November  assignment  still  uncollected 
and  continued  In  the  respondent's  security 
by  the  December  assignment,  and  the  money 
(if  any)  In  Beach's  hands,  received  from  the 
assigned  accounts.  The  surrender  and  can- 
cellation of  the  November  assignments  oper^ 
ated  as  a  relinquishment  of  title  thereunder 
to  the  accounts  uncollected,  and  a  release  of 
claim  thereunder  to  the  proceeds  of  accounts 
collected  and  actually  in  tbe  control  or  pos- 
session of  tbe  company.  To  this  extent,  but 
to  this  extent  only,  the  consideration  for  tbe 
December  assignment  was  a  present  valuable 
consideration,  but  as  this  surrender  and  can- 
cellation, the  valuable  consideration  paid, 
was  made  with  notice  of  Insolvency,  the  as- 
signment made  "utterly  void  as  against  cred- 
itors" by  the  statute  cannot  be  validated, 
even  to  this  extent.  The  statute  of  frauds, 
making  conveyances  with  intent  to  defraud 
creditors  utterly  void  and  of  no  effect  as 
against  creditors,  contains  a  proviso  saving 
conveyances  for  a  good  conslBeratlon  and 
bona  fide  to  a  grantee  not  having  notice  or 
tmowledge  of  tbe  fraud.  2  Oen.  St  pp.  1604, 
1605,  If  11,  12,  15.  Under  this  proviso,  a  con- 
veyance with  notice  is  void,  although  full  con- 
slderatibn  be  paid.  Tantnm  v.  Green  (Err. 
&  App.  1869)  21  N.  J.  Eq.  364.  And  it  only 
a  partial  consideration  is  paid,  the  convey- 
ance Is  also  to  be  declared  void  in  toto. 
Mead  T.  Combs  (Zabriskle,  C3i. ;  1868)  19  N.  J. 
Bq.  112;  Holt  v.  Creamer  (Van  Fleet,  V.  Ch.; 
1881)  34  N.  J.  Eq.  181,  187.  The  express 
language  of  the  sixty-fourth  section  of  the 
corporation  act  controls  the  case. 

The  assignment  must  be  declared  altogeth- 
er void,  and  Mr.  Peters  must  account  for  the 
amounts  received  from  tbe  accounts  assigned 
In  December.  The  form  of  decree  will  be 
settled  on  notice,  and  I  will  then  hear  counsel 
on  the  question  of  Including  In  the  account 
tbe  amounts,  if  any,  received  on  the  accounts 
assigned  In  November  and  held  by  Mr.  Beach 
after  December  3d,  and  on  December  6th  at 
the  time  of  the  December  assignment. 


RUSSELL  &   ERWIN  MFG.   CO.  v.   B.  O. 
FAITOUTE  HARDWARE  CO. 

(Coort  of  Chancery  of  New  Jersey.    Dec.  8, 
1905.) 

Action  by  the  Russell  ft  Brwln  Manufac- 
turing Company  against  the  BL  O.  Faltoute 


Hardware  Company.  On  i>etltlon  of  defend- 
ant's receiver  to  set  aside  an  assignment  of 
certain  book  accounts  by  defendant  to  E. 
Foreat  PowelL    Petition  granted. 

Frank  Benjamin  and  Mr.  Duffield,  for  re- 
ceiver.   Brown  ft  Beecfaer,  for  respondent 

EMERY,  V.  C.  This  petition  is  filed  to  set 
aside  an  assignment  of  book  accounts,  amount- 
ing to  1995,  and  to  secure  an  indebtedness  of 
$1,000  made  by  the  insolvent  corporation  to 
the  respondent  Powell  on  December  6,  1904. 
four  days  before  the  filing  of  tbe  bill  on  which 
the  company  was  declared  insolvent  and  a 
receiver  appointed.  The  ground  alleged  in 
the  petition  is  that  the  company  at  the  time 
of  the  assignment  was  insolvent  and  had  sus- 
pended its  ordinary  business,  and  that  pos- 
session of  its  stock  in  trade  at  its  place  of 
I  business  in  Newark  had  been  taken  under  a 
chattel  mortgage.  Notice  to  the  respondent 
that  the  company  had  suspended  business  and 
contemplated  insolvency  is  charged.  The  an- 
swer admits  the  suspension  of  tbe  ordinary 
business  of  the  company  on  December  6,  1904, 
and  the  taking  of  possession  by  the  mortgagee 
as  charged,  but  denies  a  voluntary  suspen- 
sion of  business,  or  that  it  suspended  on  ac- 
count of  Insolvency  or  in  contemplation  of  in- 
solvency, and  sets  up  that  the  assignment  of 
that  date  was  to  secure  an  indebtedness  of 
$1,000,  but  denies  that  It  was  made  after 
the  suspension  of  business,  or  notice  of  the 
insolvency.  A  present  couBideratlon  of  the 
assignment  is  also  set  up,  being  tbe  cancel- 
lation and  surrender  of  other  book  accounts 
assigned  to  him  by  the  company,  taken  pos- 
session of  by  respondent  previous  to  that 
time,  and  the  payment  by  him  to  the  company 
of  moneys  collected  for  him  by  the  company 
of  accounts  previously  assigned  to  him.  Tbe 
cause  was  tried  together  with'  the  cause  on 
tbe  petition  of  the  receiver  against  Peters 
(62  Atl.  421),  to  set  aside  assignments  of 
similar  character  to  blm  on  the  same  day, 
and  the  evldoice  relating  to  tbe  validity  of 
those  assignments  applies  equally  to  tbe  pres- 
ent assignment  This  assignment  was  de- 
livered to  tbe  respondent  in  New  York  at  tbe 
same  time  as  the  assignments  to  Peters  were 
delivered,  after  the  company  had  suspended 
business  and  not  before.  Powell  as  well  as 
Peters  was  told  at  the  time  of  the  delivery 
that  the  mortgagee  bad  taken  possession. 
Powell  also  then  delivered  up  his  prevlons 
assignment  of  November  19,  1904,  and  direct- 
ed Beach,  tbe  officer  of  tbe  company,  to  em- 
ploy counsel  to  protect  his  Interest  and  at 
once  proceeded  to  collect  the  accounts  assign- 
ed on  December  6th. 

The  assignment  must  be  declared  noli  and 
void  as  against  the  receiver  under  the  stat- 
ute, for  the  reasons  given  in  the  Peters  Case, 
and  a  decree  ft»r  account  will  be  advised. 
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FLANERTT  T.   NORTH   JBRSBT    ST. 
RT.  00. 

(Coort  of  Brron  and  Appeals  of  New  Jttmj. 

June  19.  1MB.) 
Writ  or  Erbob  — Dkfect  ir  Rbcobd  — Du- 

laSSAL. 

A  ifrlt  of  error  will  be  dlsmlesed  when  no 
Jodgment  ia  retamed  with  it 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Michael  Flanerty  against  the 
North  Jersey  Street  Railway  Company. 
Judgment  In  favor  of  defendant,  and  plaintiff 
brings  error.    Dismissed. 

Alexander  Slmpaon,  for  plaintiff  in  error. 
WlUiam  H.  Speer,  for  defendant  in  error. 

PER  CURIAM.  The  printed  case  discloses 
00  Judgment  returned  with  the  writ  of  error. 
There  Is,  therefore,  nothing  before  the  court 
to  reverse  or  to  affirm,  and  upon  the  am>llca- 
tion  of  counsel  for  defendant  In  error  the  writ 
is  dismissed. 


NORRIS   T.    BBARDSLET  et   al. 

(Court  of  Chancery  of  New  Jersey.    Not.  8, 
1906.) 

1.  Wnxa — Suit  to  Gonstbdz — Rights  or  Ai>- 

mmSTBATOB. 

Ad  administrator  with  the  will  annexed 
Itas  no  right  to  Institute  a  suit  to  construe  the 
will,  where  the  case  is  clear  and  there  is  no  rea- 
sonable doubt  as  to  his  duty. 

fBd.  Note.— Pop  cases  In  point,  see  vol.  49, 
Cent.  Dig.  Wills,  f  1678.1 

2.  Samk — Ambiououb  Devisb. 

A  bill  on  behalf  of  an  administrator  with 
the  will  annexed  to  construe  an  ambiguous 
devise  inTolving  no  equitable  estate  will  not 
lie.  where  the  executor  was  not  charged  with 
any  duty  in  respect  to  the  land  devised. 

(Ed.  Note. — For  cases  In  point,  see  vol.  49, 
Cent  Dig.  Wills.  I  1673.] 

3.  Sams — Auourt  Intolvbd. 

Where  testatrix  left  only  a  small  amount 
of  personal  property,  and  it  did  not  appear 
that  the  administrator  with  the  will  annexed 
had  obtained  possession  or  could  obtain  posses- 
sion of  any  of  such  property,  or  that  its  value 
was  sufficient  to  enable  the  administrator  to 
invoke  the  jurisdiction  of  the  court  of  chancery, 
a  bill  on  his  behalf  to  construe  an  ambiguous 
devise  would  not  lie. 

4.  Saiix — CoRSTRuonoR — Pbkvatubb  Aonoir. 

A  bill  to  construe  a  will  for  the  purpose 
of  obtaining  instructions  as  to  the  proper  dis- 
position of  moneys  which  It  was  alleged  would 
come  into  complainant's  hands  as  the  proceeds 
of  certain  property  In  which  testatrix  was  In- 
terested, brought  before  the  htnd  had  been  sold 
«r  the  proceeds  had  be«i  paid  to  complainant, 
was  prematura.. 

Bill  by  William  I.  Norris,  as  administra- 
tor with  the  will  annexed  of  Emeline  A.  Dore- 
mns,  deceased,  against  Benajab  M.  Beardsley 
and  others,  for  construction  of  the  will.  Dis- 
missed. 

Georg«>  S.  Hilton,  for  complainant  Abram 
Klenert,  'or  defendants. 

STEVENSON',  V.  a  The  bUl  is  filed  by 
the  administrator  with  the  will  annexed  of 


Mrs.  Emeline  A.  Doremns,  deceased,  for  a 
construction  of  the  following  clause  of  Mrs. 
Doremns'  will:  "After  the  payment  of  my 
just  debts  and  funeral  expenses  I  give,  be- 
queath, and  devise  all  my  property,  both 
real  and  personal,  wheresoever  situate  and 
whatever  the  same  may  be,  to  my  husband 
Cornelius  Doremus  of  the  city  of  Faterson, 
in  the  county  of  Passaic  and  state  of  New 
Jersey,  to  him  and  bis  heirs,  forever."  The 
will  was  executed  in  January,  1880.  Mrs. 
Doremus  died  in  November,  1904.  Her  hus- 
band died  about  April  1,  1889.  The  question 
submitted  is  whether  the  residuary  gift  to 
the  husband  lapsed  or  passed  to  any  persons 
who  are  described  In  the  language  of  the  will 
above  quoted  as  "his  heirs."  The  heirs  and 
next  of  kin  of  both  Mr.  and  Mrs.  Doremus 
are  made  defendants.  The  only  answer  filed 
is  by  Mrs.  Doremus'  next  of  kin.  The  bill 
has  been  taken  as  confessed  against  the  other 
defendants,  and  It  does  not  appear  that  any 
of  the  heirs  and  next  of  kin  of  Mr.  Doremus 
have  in  any  way  come  forward  with  a  claini 
to  the  residuary  estate  of  Mrs.  Doremns. 

The  answer  admits  the  facts  alleged  In  the 
bill,  but  denies  that  there  is  any  "occasion 
for  uncertainty  or  doubt  under  the  provisions 
of  the  said  will"  as  to  the  disposition  of  Mrs. 
Doremus'  estate,  and  sets  up  that  upon  the 
death  of  Cornelius  Doremus  In  the  lifetime  of 
the  testatrix,  the  bequest  and  devise  to  him 
lapsed,  and  that  therefore  as  to  her  residu- 
ary estate  Mrs.  Doremns  died  intestate.  The 
case  of  ZabrlBkie  v.  Huyler  a901)  62  N.  J. 
Eq.  607,  51  Atl.  197,  affirmed,  64  N.  J.  Eq. 
794,  56  Atl.  1133,  is  cited  to  susUin  these 
legal  propositions.  The  answer  does  not  ask 
that  a  decree  be  made  establishing  the  rights 
of  the  heirs  and  next  of  kin  of  Mrs.  DoremuH, 
but  prays  that  the  bill  be  dismissed.  The 
issue  is  thus  raised  whether  a  case  is  pre- 
sented of  such  doubt  and  uncertainty  as  to 
warrant  the  complainant  as  trustee  In  seeking 
the  advice  and  direction  of  the  court  The 
general  rule  is  well  settled  that  "when  the 
duty  of  a  trustee  Is  a  matter  of  doubt,  it  is 
his  undoubted  right  to  ask  and  receive  the 
aid  and  direction  of  a  court  of  equity  in  the 
execution  of  his  trust"    Kearney  v.  MaComb 

(1863)  16  N.  J.  Eq.  189;  Atty.  Gen.  v.  Moore's 
Ex'rs  (1868)  19  N.  J.  Eq.  503;  2  Pom.  Eq.  | 
1064;  2  Perry  on  Trusts,  f  476a.  But  a 
trustee  has  no  right  to  place  himself  under 
the  direction  of  the  court  where  the  case  is 
clear,  where  there  is  no  reasonable  doubt  as 
to  his  duty.    Ex'rs  of  Vanness  v.  Jacobus 

(1864)  17  N.  J.  Eq.  168;  Griggs  v.  Y^hte 
(1890)  47  N.  J.  Eq.  179,  181,  19  Atl.  86;  28 
Am.  &  Eng.  Ency.  (2d  Ed.)  1052;  2  Perry  on 
Trusts,  1 476a,  note  1.  What  degree  of  doubt 
will  warrant  an  application  to  the  court  Is 
evidently  beyond  deflnition.  E<ach  case  must 
to  a  large  extent  stand  on  its  own  circum- 
stances. It  may  be  conceded  that  the  rea- 
sonableness of  the  doubt  or  question  is  not 
necessarily  to  be  tested  by  the  mind  of  the 
court  to  whom  the  trustee  applies  for  protect- 
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iTe  instractlons.  The  complainant  In  this 
case  may  have  a  right  to  protection  against 
fntore  UttKationa  based  on  views  of  the  law 
or  facts,  which  to  this  court  may  now  seem 
entirely  withont  foundation,  or  based  upon 
a  state  of  facts  altogether  different  from 
that  which  now  is  presented,  or  which  the 
complainant  had  before  him  when  be  filed 
bis  bill. 

'  I  am  not,  however,  obliged  to  determine 
whether  the  application  to  this  court  in  this 
case,  which  Is  made  with  technical  skill  and 
In  undoubted  good  faith,  does  or  does  not 
present  a  reasonably  doubtful  question  with- 
in the  meaning  of  the  above-stated  rule.  As- 
suming that  such  a  question  is  presented,  it 
cannot  at  present  be  entertained  In  relation 
to  any  part  of  the  estate  of  Mrs.  Doremus 
exhibited  In  the  bill  or  proofs.  The  residu- 
ary estate  In  qpestlon  consists  of  three 
classes  of  assets.  In  the  first  place,  Ifrs. 
Doremus  died  seised  of  two  houses  and  lots 
in  the  dty  of  Paterson.  The  bill  prays  that 
the  residuary  clause  may  be  construed  as  a 
devise  of  this  land.  It  Is,  however,  well  set- 
tled that  a  court  of  equity  under  its  juris- 
diction to  construe  wills  will  not  entertain 
a  bill  to  construe  an  ambiguous  devise  of  land 
where  no  equitable  estate  or  Interest  Is  In- 
volved ;  but  the  matter  In  dispute  Is  between 
rival  claimants  under  conflicting  legal  titles. 
Torry  et  al.,  Executors,  v.  Torrey  (1897)  65 
N.  J.  Eq.  410,  86  Atl.  1084;  2  Pom.  Eq.  8 
1155;  2  Perry  on  Trusts,  $  476a.  If  the 
rule  were  otherwise,  such  a  bill  could  not 
be  entertained  on  behalf  of  an  executor  who 
is  charged  with  no  duty  whatever  In  respect 
of  the  land  in  dispute,  but  would  have  to 
be  filed  by  one  of  the  claimants.  In  the  sec- 
ond place,  it  appears  that  according  to  the 
bill  of  complaint  Mrs.  Doremus  "left  In  her 
name  and  possession  only  a  small  amount  of 
personal  property,  an  Inventory  of  which 
has  not  been  filed."  It  does  not  appear  that 
the  administrator  has  obtained  possession 
or  can  obtain  possession  of  any  of  this  per- 
sonal property,  or  that  the  value  of  it  is  suf- 
ficient to  enable  the  administrator  to  invoke 
the  Jurisdiction  of  this  court  Cktunsel  for 
the  complainant  concedes  that  the  bill  can- 
not be  sustained  in  oriet  to  have  directions 
given  to  the  o>mplainant  In  regard  to  the 
disposition  of  this  "small  amount  of  person- 
al property."  He  states  In  his  brief  as  the 
proofs  Indicate,  that  Mrs.  Doremus  "did 
not  have  any  personal  property  of  any  ac- 
count in  her  possession"  at  the  time  of  her 
decease.  If  the  administrator  should  obtain 
possession  of  this  personaf  property  of  small 
but  unknown  value,  It  does  not  appear  that, 
after  the  nipenses  of  administration  have 
been  paid,  there  would  be  anything  left  for 
distribution.  In  the  third  place,  the  bill  sets 
forth  that  Mrs.  Doremus  at  the  time  of  her 
death  was  entitled  to  a  share  of  the  proceeds 
of  certain  lands  which  will  be  sold  under  the 
provisions  of  the  will  of  one  Martha  Dore- 
mus, deceased,  and  also  a  share  of  the  pro- 


ceeds of  certain  other  lands  held  by  a  trustee 
charged  with  the  duty  of  making  sale  there- 
of. Counsel  for  complainant  contends  that 
the  case  Is  one  of  equitable  conversion,  and 
tliat  these  proceeds  of  the  sale  of  lands  have 
the  status  of  personal  property,  and  are  to 
be  administered  as  such  by  the  complainant. 
The  bill  of  complaint  alleges  that  these 
moneys,  when  sale  of  the  land  shall  have  been 
effected,  "will  come"  to  the  complainant's 
hands,  and  prays  for  directions  as  to  the 
mode  of  distribution.  It  is  a  fatal  objection 
to  the  granting  of  this  request  that  the  land 
has  not  been  sold,  and  the  funds  are  not 
yet  in  the  complainant's  hands,  so  that  he  la 
not  at  present  charged  with  any  duty  what- 
ever with  reference  to  their  distribution,  and 
may  never  be  charged  with  any  such  duty. 
Griggs  V.  Veghte,  47  N.  J.  Eq.  180,  19  AtL 
867;  Traphagen  v.  Levy  (1889)  45  N.  J. 
Eq.  448,  453,  18  Atl.  222 ;  May  v.  May  (1896) 
167  U.  8.  810,  17  Sup.  Ct  824,  42  L.  Ed.  179 : 
Bullard  v.  Chandler  (1889)  149  Mass.  532. 
21  N.  E.  951.  5  li.  R.  A.  104;  White  v.  Mass. 
Inst  of  Tech.  (1898)  171  Mass.  84,  97.  50  N. 
E.  512;  28  Am.  &  Ency.  (2d  Ed.)  1052.  and 
notes. 

The  slightest  reflection  will  show  that  any 
one  of  several  events  or  series  of  events  may 
happen  which  will  prevent  the  complainant 
from  receiving  any  of  the  proceeds  of  the 
sale  of  either  of  these  tracts  of  land,  or  from 
receiving  proceeds  of  sufficient  amount  to 
warrant  an  application  to  this  court  for  di- 
rections as  to  their  distribution.  Moreover, 
if  it  were  certain  that  the  complainant  In 
the  future  will  have  possession  of  these 
moneys  the  parties  entitled  to  receive  them, 
who  therefore  should  be  brought  In  to  liti- 
gate all  questions  concerning  them,  cannot 
now  be  ascertained.  The  fact  that  the  right 
to  receive  the  money  when  collected  Is  vest- 
ed does  not  affect  the  rnle  that  the  litlgatl<« 
to  settle  doubtful  questions  must  be  postpon- 
ed until  the  defendants,  the  rival  claimants, 
or  possible  claimants,  have  before  them  in 
the  possession  of  the  trustee  the  fund  itself, 
and  are  thus  assured  that  the  successful  par- 
ty will  actually  enjoy  the  fruits  of  the  litiga- 
tion. In  the  case  of  Tuttle  v.  Woolworth 
(1901)  62  N.  J.  Eq.  632,  50  AtL  446,  an  ex- 
ecutor and  trustee  filed  a  bill  for  directlona 
inter  alia  in  regard  to  the  disposition  of 
the  proceeds  of  real  estate  which  he  hlm- 
I  self  held  In  trust  to  sell.  The  question 
I  in  that  case  as  in  this  was  as  to  which  of 
certain  parties  defendant  the  proceeds  were 
payable  under  the  terms  of  the  trust  Vice 
Chancellor  Emery,  in  declining  to  give  any 
Instructions,  laid  down  the  rule  applicable 
to  the  situation  as  follows:  "As  the  sur- 
viving executor  has  not  yet  sold  the  honse 
and  lot.  It  would  be  premature  to  decide 
upon  the  disposition  of  the  proceeds  of  sale, 
and  the  executor  is  not  entitled  to  the  pro- 
tection of  the  court  upon  this  disposition, 
until  the  proceeds  of  sale  are  on  band  ready 
to  distribute,  and  the  persons  then  entitled 
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to  or  claiming  the  fands  are  In  court."  Ttala 
same  rate  applies  with  greater  force  to  the 
present  caae,  because  tbe  existence  of  a  fnnd 
to  divide  d^>ends  in  part,  not  upon  the  ac- 
tion of  the  complainant,  but  npon  the  action 
of  strangers  to  this  cause. 

Inasmuch  as  the  complainant  is  tmdw  no 
present  duty  In  respect  of  which  he  is  entitled 
to  directions  from  this  court,  the  bill  must 
be  dismissed. 


JAMES  T.  ALLER  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

PABBNT   and   CHII.D — QlFTS— RaVOCATION. 

A  Tolantary  settlement  by  a  father,  after 
a  second  marriage,  on  the  children  of  the  first 
marriage,  covering  substantially  all  his  prop- 
erty, but  executed  when  be  was  steadily  ac- 
camnlating  money,  with  knowledge  of  the  effect 
of  the  instrtuients,  was  not  subject  to  revoca- 
tion in  equity  at  his  instance  as  improvident 
Fort  and  Vroom,  JJ.,  dissenting. 

Appeal  from  Court  of  Chancery. 

BUI  by  Llewellyn  James  against  T.  Owen 
Aller  and  others  to  set  aside  a  gift.  From 
a  decree  In  favor  of  complainant  (57  Atl.  476), 
defendants  appeaL    Reversed. 

See  67  Aa  1091. 

George  H.  Large  and  Paul  A.  Queen,  for 
appellants.      B.  W.  BlUcott,  for  respondent 

GUMMERE,  O.  J.  The  nature  of  the  con- 
troversy between  tbe  parties  and  tbe  facts 
submitted  at  the  bearing  are  very  fully  set 
out  in  the  opinion  of  the  learned  Vice  Chan- 
cellor before  whom  the  case  was  tried.  It  Is 
unnecessary  to  state  them  in  full.  Briefly, 
the  following  case  is  presented:  In  the 
spring  of  tbe  year  18S0  Llewellyn  James,  the 
complainant,  conveyed  to  his  children,  de- 
fendants herein,  his  homestead  property  In 
tbe  village  of  High  Bridge,  reserving  to  him- 
self the  right  to  occupy  It  so  long  as  he  should 
desire  to  do  so.  At  the  same  time  be  assign- 
ed to  them  two  mortgages  aggregating  $4,200. 
In  tbe  autumn  of  the  year  1881  he  gave  to  his 
daughter  Lydla  Aller  certain  notes  and  other 
securities  amounting  to  $4,000.  In  making 
these  several  gifts,  be  reserved  to  himself  no 
power  to  revoke  them.  In  June,  1902,  he  filed 
his  bill  in  this  cause,  seeking  to  annul  these 
several  transactions.  In  it  he  rested  his 
right  to  relief  as  to  the  conveyance  of  his 
homestead  and  tbe  assignments  of  the  mort- 
gages npon  the  ground  that  he  was  Induced 
to  lign  these  papers  by  Mis.  Aller  and  her 
hnsband  through  false  representations  made 
by  than  to  him  as  to  tbe  character  thereof, 
and  without  any  knowledge  of  their  real 
nature.  His  contention  as  to  the  notes  and 
other  securities  given. to  Mrs.  Aller  In  the  au- 
tumn of  1881  is  that  they  were  delivered  to 
her  to  hold  in  trust  for  liim.  The  defense  set 
xtp  was'  that  the  conveyance  of  the  homestead 
and  the  assignment  of  the  mortgages  were 
made  by  tbe  complainant  to  his  children  as  a 


gift  at  the  time  of  bis  second  marriage,  for 
tbe  purpose  of  making  provision  for  their 
support,  and  that  the  notes  and  other  securi- 
ties glvra  by  him  to  Mrs.  Aller  in  1881  were 
not  intended  by  him  to  be  held  by  her  for  his 
benefit,  but  that  his  purpose,  expressed  at  the 
time,  was  that  they  were  delivered  to  her  as 
an  absolute  gift  for  herself  and  her  sisters. 

A  mass  of  testimony  was  taken  In  the 
case,  from  a  consideration  of  which  the  learn- 
ed Vice  (Chancellor  reached  tbe  conclusion 
that,  in  making  the  conveyance  of  the  home- 
stead and  the  assignments  of  tbe  mortgages, 
the  complainant  thoroughly  understood  tbe 
nature  of  the  papers  which  he  was  signing: 
that  his  purpose  In  executing  these  several 
papers  was  to  make  a  gift  to  his  children  of 
the  properly  which  they  transferred ;  that  no 
Influence  whatever  was  exerted  upon  him  by 
his  children  to  induce  him  to  make  this  gift; 
and  that  be  made  the  transfers  voluntarily 
and  deliberately,  after  consultation  with  his 
counsel.  He  held  that  a  gift  made  by  a  fa- 
ther to  his  children,  under  these  conditions, 
when  not  unreasonable  in  amount  (and  this, 
he  considered,  was  not),  was  irrevocable  by 
tbe  donor,  and  that  the  complainant  was  not 
entitled  to  relief  upon  this  part  of  the  case. 
As  to  the  transaction  of  the  autumn  of  1881, 
the  Vice  Chancellor  concluded  from  tbe  proofs 
that  the  notes  and  other  securities  were  given 
by  tbe  complainant  to  bis  daughter  Mrs.  Aller 
for  the  benefit  of  herself  and  her  sisters; 
that  the  gift  was  made  freely  by  the  father 
to  carry  out  his  wishes  expressed  at  tbe 
time,  and  without  tbe  exercise  of  any  in- 
fluence on  the  part  of  the  daughter;  and  that 
no  power  to  revoke  the  gift  was  reserved  by 
him.  The  Vice  Chancellor  considered,  how- 
ever, that  tbe  gift  was  improvident  because, 
by  making  it,  the  complainant  divested  him- 
self of  all  tbe  property  then  owned  by  bim, 
and  held  that,  for  this  reason,  it  was  in- 
equitable for  the  defendants  to  retain  this 
gift  after  a  demand  for  its  return  made  upon 
them  by  the  complainant  and  decreed  that 
they  should  pay  back  to  him  the  amount 
thereof,  less  certain  moneys  which  had  been 
advanced  by  them  to  him  prior  to  the  time  of 
the  flling  of  the  bill.  From  that  portion  of 
tbe  decree  which  annuls  tbe  gift  of  1881,  the 
defendants  have  appealed. 

Mr.  James  at  the  time  of  making  the  gift 
which  was  set  aside,  was,  as  is  stated  in  the 
opinion  of  the  Vice  Chancellor,  In  the  prime 
of  life,  and  was  steadily  earning  from  $100 
to  $300  a  month,  and  sometimes  as  much  as 
$500.  It  may  well  be  doubted  whether  a 
man  in  such  a  situation  necessarily  acts 
Improvldently  in  giving  to  bis  children  the 
property  which  he  bas  then  accumulated. 
But,  assuming  this  to  be  so.  It  does  not  In 
our  view,  aCTord  any  ground  for  declaring 
such  a  transaction  voidable  at  his  option. 
The  law  permits  any  one  to  dispose  of  bis 
property  gratuitously,  If  he  pleases,  provided 
tbe  lights  of  creditors  are  not  Injuriously 
affected  thereby.    He  may,  if  he  sees  flt 
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reserve  to  blmself  the  rlgbt  to  revoke  bis 
gift,  or,  if  be  desires,  he  may  make  the  gift 
absolnte  and  Irrevocable,  and  bis  power  In 
this  regard  does  not  depend  upon  the  provi- 
dence or  improvidence  of  bis  act  It  has. 
Indeed,  frequently  been  declared  tbat  where 
a  relation  of  trnst  and  confidence  exists  be- 
tween the  donor  and  the  donee,  and  the 
donee  occupies  the  dominant  position,  the 
fact  tbat  the  gift  Is  improvident  is  of  great 
importance  in  determining  whether  it  was 
the  Yolnntary,  well-understood  act  of  the 
donor,  and  tbat  the  failure  of  the  donor  to 
reserve  to  himself  a  power  of  revocation  will 
vitiate  the  transaction.  The  two  cases  refer- 
red to  by  the  Vice  Chancellor  In  support  of 
bis  conclusion  that  the  gift  should  lie  set 
aside  are  of  tlila  character.  In  Gamsey  v. 
Mundy,  24  N.  J.  Eq.  243,  the  donor  was  a 
young  woman  who  bad  Just  reached  her 
majority.  The  gift  was  to  her  mother,  in 
trust  for  the  donor's  child.  It  was  made 
at  the  solicitation  of  the  mother,  without 
any  independent  advice  to  the  daughter,  and 
without  the  reservation  to  her  of  any  power 
of  revocation.  The  proofs  made  it  clear  that 
the  donor  did  not  understand  the  provisions 
of  the  deed  which  she  executed,  nor  their 
effect,  that  she  did  not  suppose  the  con- 
veyance would  place  the  property  beyond  her 
reach  and  control,  and  that  the  donee  sup- 
posed that  the  gift  was,  and  Intended  that  It 
should  be,  revocable.  In  Powell  v.  Powell, 
L.  R.  1  Ch.  Div.  (1900),  the  donor  was  a 
young  woman  who  had  attained  the  age  of 
21  years  shortly  before  making  the  deed 
which  was  set  aside.  The  donee  was  her 
stepmother.  The  gift  was  held  to  be  the 
result  of  strong  pressure  brought  to  l>ear 
upon  the  donor  by  the  donee.  The  underly- 
ing distinction  between  cases  like  those  just 
referred  to  and  the  present  one,  as  It  seems 
to  us,  is  the  relationship  existing  between 
the  parties.  Wbere  no  relation  of  trust  and 
confidence  exists  between  the  donor  and  the 
donee,  or  where,  when  such  relation  does 
exist,  the  donor,  and  not  the  donee,  occupies 
the  dominant  position,  the  rule  laid  down  in 
those  cases  has  no  application,  and  a  gift 
absolute  in  Its  terms,  made  voluntarily  and 
with  a  full  understanding  of  Its  effect,  can- 
not be  revoked  by  the  donor,  either  by  bis 
own  act  alone,  or  with  the  aid  of  a  Judicial 
tribunal.  Such  Is  the  case  now  before  us. 
The  respondent.  In  the  prime  of  life,  as  has 
already  been  stated,  in  the  full  possession  of 
his  faculties,  as  the  case  shows,  and  without 
the  exercise  of  any  Influence  over  him  by 
bis  children,  made  this  gift  to  them.  At 
tbat  time  no  conditions  existed  to  Justify  the 
conclusion  tbat  the  original  relation  existing 
between  parent  and  cliild  (i.  e.,  a  relation  where 
the  parent  occupies  the  dominant  position)  had 
iteen  reversed,  and  that  the  children  then  oc- 
cupied that  position.  Hia  purpose  at  the 
time  of  making  the  gift  was  to  make  them 
the  absolute  owners  of  the  property  donated. 
It  waB  bis  to  dispose  of  as  be  saw  fit    The 


gift  was  intended  by  him  to  be,  and  was,  ir- 
revocable. That  being  so,  he  has  no  l^ial 
right  to  now  require  the  return  of  the  prop- 
erty with  which  be  then  parted. 

The  portion  of  the  decree  appealed  from 
should  be  reversed,  and  a  decree  entered  in 
conformity  with  tbe  view  herein  expressed. 

FORT,  J.  (dissenting.)  I  am  unable  to 
agree  with  the  view  taken  by  the  majority 
of  tbe  Court  in  this  case.  I  agree  with  the 
opinion  of  Vice  Cliancellor  Emery  In  its  at 
tirety,  and  vote  to  afBrm  for  tbe  reasoni 
given  by  him  in  tbe  Court  of  Chancery. 

VROOM,  J.,  concurs  in  this  dlsamt. 


ATLANTIC    CITY    v.    BROWN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 


1.  MUNIOIFAI.     COBPOKATIONB— OsDINANCa 

Reoulatioh  or  Omnibuses  —  Excessivb 

FlHE. 

A  fine  of  $20,  imposed  by  an  ordinance  for 
the  refusal  of  an  omnibus  driver  to  convey  any 
passenger,  was  not  excessive. 

2.  Samk— REoin.ATioN  OF  Faxks  —  Rbasou* 

ABLENE88. 

An  ordinance  permitting  an  omnibus  driver 
to  cltarge  only  10  cents  for  carrying  a  passen- 
ger, irrespective  of  the  distance,  is  not  nnreaaoo- 
able. 
8.  Save— VALiniTT  of  Obdiharox. 

An  ordinance  requiring  the  driver  of  an 
omnibus  under  all  circumstances  to  accept  a 
person  tendering  himself  as  a  passenger  is  not 
wholly  void,  but  only  so  far  as  it  imposes  the 
penalty  prescribed  therein  against  those  whose 
refusal  to  accept  a  person  who  offers  himself 
as  a  passenger  is  justified  by  the  circumstances 
under  which  the  refusal  occurs. 
4.  Sake— Oblioatioh  to  Cabby  PASSKNoxBa. 

The  fact  tbat  an  ordinance  requires  an 
omnibus  driver  to  carry  any  person  tendering 
himself  as  a  passenger,  whether  the  driver  de- 
sires to  carry  him  or  not,  does  not  render  It 
invalid. 

Error  to  Supreme  Court. 

Joseph  Brown  was  convicted  of  violating 
an  ordinance  in  relation  to  omnibus  drivers, 
and  he  brings  error.    Affirmed. 

Clarence  L.  Cole,  for  plaintiff  in  error. 
Henry  Wootton,  for  defendant  in  error. 

GUMMERB,  C.  J.  This  writ  of  error 
brings  up  a  Judgment  of  the  Supreme  Court 
affirming  tbe  conviction  before  tbe  recorder 
of  tbe  city  of  Atlantic  City  of  tbe  plaintiff  in 
error,  a  licensed  omnibus  driver,  for  violating 
the  provision  of  section  2  of  an  ordinance  of 
Atlantic  City  which  provided  tbat  it  should 
be  unlawful  for  the  driver  of  any  omnibus 
to  refuse  to  convey  any  passenger  from  any 
one  point  to  any  other  point  in  Atlantic  City, 
and  that  no  delay  or  wait  for  additional  pas- 
sengers should  be  made  exceeding  five  min- 
utes. Tbe  violation  of  which  tbe  plaintiff  in 
error  was  convicted  was  his  refusal  to  carry 
one  Frank  Scott  as  a  passenger  from  one 
point  in  the  city  to  anoth».    The  principal 
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aaslgnments  of  error  are:  (1)  That  the  dty 
«oniicll  was  not,  at  the  time  of  passing  the 
ordinance  In  qnestlon,  Invented  with  the  pow- 
■er  to  pass  the  same;  and  (2)  that  Scott  was 
not  a  passenger  within  the  meaning  of  the 
ordinance,  because  when  he  applied  to  the 
plalntlft  in  error  for  transportation  his  ap- 
plication was  refused.  Both  of  the  matters 
raised  by  these  assignments  are  discussed 
in  the  opinion  delivered  by  the  Supreme  Court 
(Atlantic  City  v.  Brown,  58  Atl.  110),  and,  for 
the  reasons  stated  therein,  we  consider  these 
assignments  without  merit 

Two  other  reasons  are  assigned  for  the  re- 
versal of  the  judgments  which  were  not  dis- 
cussed in  the  opinion  of  the  Supreme  Court 
The  first  is  that  the  ordinance  under  which 
the  conviction  was  had  is  unreasonable, 
and  therefore  void:  (a)  Because  the  penalty 
which  It  Imposes  for  a  violation  of  Its  provi- 
sions, viz.,  a  fine  of  $20,  is  grossly  excessive ; 
(b)  because  it  permits  the  driver  of  an  omnl- 
bns  to  charge  only  10  cents  for  the  carriage 
of  a  passenger,  even  though  he  traverses  the 
whole  length  or  breadth  of  the  city  in  trans- 
porting him ;  (c)  because  It  requires  the  driv- 
er, under  all  circumstances  and  conditions, 
to  accept  a  person  who  tenders  himself 
as  a  passenger,  under  penalty  of  a  fine  for  re- 
fusal ;  and  (d)  because  it  requires  the  driver 
to  carry  a  person  tendering  himself  as  a  pas- 
senger, whether  the  driver  does  or  does  not 
want  to  carry  such  persons.  In  disposing 
of  the  first  point  raised  by  this  assignment, 
it  is  enough  to  say  that  the  imposition  of  a 
One  of  $20  for  a  violation  of  this  provision  of 
the  ordinance  does  not  seem  to  us  to  be  ex- 
cessive. In  order  to  insure  its  observance 
tbe  fine  is  required  to  be  sufficiently  large  In 
amount  to  make  It  a  matter  of  some  moment 
to  him  who  violates  the  provision. 

We  think  the  second  point  specified  under 
this  assignment  Is  also  unsound.  The  fact 
that  the  rate  of  fare  fixed  by  the  ordinance 
prevails  without  regard  to  the  distance  trav- 
eled, the  driver  being  permitted  to  charge  10 
cente  for  carrying  his  passenger  a  single 
block,  as  well  as  across  the  whole  city,  makea 
the  ordinance  reasonable  in  this  regard.  Or- 
dinances regulating  the  rate  of  fare  to  be 
charged  by  street  railway  companies  for  the 
transportation  of  passengers  are  usually 
passed  by  cities  in  which  such  companies 
operate,  and  almost  without  exception  the 
price  permitted  to  be  charged  the  passenger 
is  the  same,  whether  the  passenger  rides  a 
short  distance,  or  from  one  end  of  the  road  to 
the  other,  within  the  dty  limits.  The  rea- 
sonableness of  sncb  an  ordinance  seems  to  be 
90  universally  conceded  that  we  find  no  re- 
ported case  where  it  has  been  challenged, 
much  less  where  it  has  been  declared  unrea- 
sonable. The  burden  of  carrying  a  passenger 
a  long  distance  for  an  Inadequate  compensa- 
tion is  compensated  for  by  permitting  a  large 
o>mp«isation  to  be  exacted  for  carriage  over 
short  distances.  Assuming  It  to  be  true,  as 
is  saggeatei  by  the  third  point  In  this  as- 


signment, that  the  ordinance  requires  the 
driver,  under  all  circumstances  and  condi- 
tions, to  accept  a  person  who  tenders  himself 
as  a  passenger,  the  provision  Is  not  on  that 
account  void  in  toto,  but  only  so  far  as  it 
Imposes  the  penalty  prescribed  therein  against 
those  whose  refusal  to  accept  a  person  who  of- 
fers himself  as  a  passenger  is  Justified  by  the 
circumstances  and  conditions  under  which  the 
refusal  occurs.  Penn.  R.  R.  Co.  v.  Jersey 
City,  47  N.  J.  Law,  286;  Gaslight  Co.  v.  Rah- 
way,  68  N.  J.  Law,  610,  34  Atl.  8.  As  the 
case  discloses  no  circumstance  or  condition 
which  justified  the  refusal  of  the  plaintiff  in 
error  to  accept  Scott  as  his  passenger,  his 
conviction  cannot  be  set  aside  upon  this 
ground.  Nor  does  the  fact  that  the  ordinance 
requires  the  driver  to  carry  a  person  tender- 
ing himself  as  a  passenger,  whether  the  driv- 
er does  or  does  not  want  to  carry  such  passen- 
ger, render  it  invalid.  The  duty  is  Imposed 
by  the  city  upon  its  licensees,  for  the  protec- 
tion and  convenience  of  Intending  passengers. 
Omnibus  drivers  who  do  not  desire  to  be 
bound  by  the  provision  are  under  no  obliga- 
tion to  accept  a  license  from  tbe  dty ;  if  they 
choose  to  accept  the  license,  they  are  bound  to 
observe  such  reasonable  regulations  re- 
lating to  the  subject-matter  of  the  license  as 
the  dty  sees  fit  to  Impose.  That  this  regula- 
tion is  a  reasonable  one  seems  to  us  to  be 
beyond  dispute. 

Tbe  only  other  assignment  of  error  requires 
no  discussion.  It  Is  that  the  conviction  does 
not  show  such  a  finding  of  facts  as  is  required 
by  law.  The  assignment  plainly  is  based 
upon  a  misapprehension.  An  examination  of 
the  record  shows  that  all  of  the  facts  neces- 
sary to  sustain  the  conviction  were  either 
proved  or  admitted  at  the  trial  before  the 
recorder,  and  are  set  out  in  the  conviction  It- 
self. 

The  judgment  under  review  should  be  af- 
firmed. 


WOOD  V.  WOOD. 

(Court  of  Chancery  of  New  Jersey.    Nov.  24, 
1905.) 

1.  WlTNKSSES— CoMPmCKKCT. 

In  a  suit  for  divorce,  petitioner  la  a  com- 
petent witness  in  lier  own  l)ehalf. 

[Ed.  Note. — For  cases  In  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  168-172.] 

2.  DlVOBOB— DESKBTION— BVIDEMCE. 

In  a  suit  for  divorce  on  the  ground  of 
desertion,  petitioner's  uncorroborated  testimony 
is  insufficient  to  justify  a  decree  in  her  favor. 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  Divorce,  §  405.] 

8.  Same— SurFioiBNOT. 

In  a  suit  for  divorce,  evidence  held  inaufG- 
dent  to  establish  a  desertion  by  defendant 
husband. 

Petition   for  divorce   by   Ethel   J.    Wood 
against  Frank  H.  Wood.    Petition  dismissed. 

Robert  R.  Howard,  for  petitioner. 
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MAGIB,  Ch.  The  aoUcltor  of  the  petlUoner 
has  been  beard  on  tbe  qaestlon  whether  tbe 
report  of  the  master  in  favor  of  a  divorce  Is 
supported  by  sufficient  evidence.  Tbe  proofs 
show  that  petitioner  and  defendant  were  mar- 
ried In  New  York,  and  after  a  brief  stay  with 
petitioner's  parents  at  South  Orange,  N.  J., 
took  up  their  residence  in  New  Tork,  which 
continued  until  June  1,  1902,  when  both  came 
to  the  residence  of  petitioner's  parents,  and 
there  lived  together  as  husband  and  wife  until 
July  23, 1902,  when  defendant  left  and  went  to 
Wyoming.  He  has  never  returned  to  her,  nor 
has  he  contributed  to  the  support  of  petition- 
er or  the  child  of  the  marriage.  The  peti- 
tion was  filed  November  23,  1904.  Tbe 
master  has  found  that  defendant's  leaving 
the  petitioner  on  July  23,  1902,  was  a  wlUfal 
desertion.  To  use  the  master's  language,  he 
says:  "It  seems  to  me  that  he,  at  the  time 
of  his  leaving  her,  had  it  in  his  mind  to  then 
leave  her  'for  good.' "  Is  th^e  evidence,  such 
as  the  law  requires,  upon  which  the  master's 
report  can  be  supported? 

Petitioner  was  a  competent  witness  in  her 
own  behalf,  but  her  evidence  will  not  Justify 
a  decree  unless  corroborated  by  the  testimony 
of  other  witnesses,  or  proof  of  other  circum- 
stances. The  petitioner  declares  that,  when 
tbe  defendant  left  her.  It  was  with  the  avow- 
ed purpose  of  going  to  Wyoming  to  engage  In 
business,  and  that  be  promised  to  send  her 
money  so  that  she  and  their  child  could  go 
there  and  live  with  him.  That  he  avowed 
such  a  purpose  and  made  such  a  promise  ap- 
pears from  the  evidence  of  petitioner's  broth- 
er, who  further  states  that  when  petitioner 
expressed  a  desire  to  go  with  her  husband  to 
Wyoming,  he  said  he  thought  it  better  for 
her  to  wait  until  he  got  out  there  and  waa 
established.  Is  it  to  b«  Inferred  that  de- 
fendant's avowal  of  bis  purpose  was  dec^>- 
tive,  and  that  he  then  entertained  a  purpose 
to  desert  petitioner?  Both  tbe  mother  and 
the  brother  of  petitioner  testified  that  they,  at 
the  time  defendant  left,  believed  that  his. 
purpose  was  tu  desert  his  wife,  but  I  am  un- 
able to  find  any  evidence  of  facts  Justifying 
such  belief. 

It  Is  urged  that  the  failure  of  defendant 
to  send  for  his  wife  and  child,  or  to  furnish 
support  for  them,  may  be  considered  in  de- 
termining bis  intent  when  be  left.  If  there 
was  proof  that  defendant  had  e;^tabllshed 
himself  in  Wyoming  or  was  able  to  main- 
tain bis  wife  and  child  there  or  here,  it 
would  be  significant  In  the  absence  of  such 
proof,  his  failure  may  as  well  be  attributed 
to  necessity.  Petitioner  testifies  that  after 
defendant  left  her  she  wrote  to  him  quite 
regularly,  until  the  spring  of  1903,  and  that 
her  husband  responded  to  her,  though  In- 
frequently, one  letter  having  been  written  in 
February,  1903.  In  June,  1903,  she  testifies 
she  wrote  a  letter  threatening  to  obtain  a 
divorce  from  him,  and  that  he  replied  that 
she  could  go  on  with  the  suit  which  he  would 
not  defend.    None  of  these  letters  were  pro- 


duced, no  copies  of  those  written  by  her  were 
kept,  and  no  witness  testifies  to  their  contents 
except  petitioner.  Defendant's  letters  have 
been  destroyed,  and  petitioner's  testimony 
alone  is  depended  on  as  to  their  contents. 
Obviously,  this  furnishes  no  competent  proof 
of  defendant's  intent. 

On  the  whole  case,  I  think  tbe  master's  re- 
port Is  not  supported  by  the  proof,  and  that 
the  petition  must  be  dismissed. 


WHITE   V.   WHITB. 

(Court  of  Chancery  of  New  Jersey.    Jnne, 
1905.) 

CORTEUFT— PbOOEEDINGS— EVID]^NCE. 

In  contempt  proceedings  for  attempting  to 
bribe  a  witness,  evidence  considered,  and  AeU 
sufficient  to  show  guilt 

Bin  by  George  W.  White  against  Anna  M. 
White.  George  W.  White  and  others  were 
ordered  to  show  cause  why  they  should  not 
be  adjudged  guilty  of  contempt  of  court  for 
attempting  to  Improperly  Influence  tb»  prosper 
administration  of  Justice,  and  on  hearing  wv e 
adjudged  guilty. 

Charles  D.  Thompson,  for  the  State.  Rob- 
ert S.  Hudspeth,  for  complainant  and  otbers. 

PITNEY,  V.  C.  In  tbe  progress  of  the 
taking  of  proofs  In  this  cause  evidence  was 
given  tending  to  show  that  Dr.  White,  the 
complainant  had  attempted  to  bribe  a  wit- 
ness for  tbe  defendant  either  to  abstain  en- 
tirely from  going  on  the  witness  stand  or  to 
suppress  tbe  truth  if  called  and  sworn.  The 
court  on  its  own  motion.  Instituted  an  In- 
vestigation Into  the  facts  of  the  case,  and 
numerous  witnesses  were  sworn.  Dr.  White 
waa  represented  by  counsel,  and  has  been 
heard,  both  in  the  production,  of  witnesses 
and  by  argument  of  counsel ;  and  I  have  now 
to  state  the  effect  of  the  evidence  on  my  mind. 

.In  order  to  a  proper  understanding  of  the 
bearing  of  the  evidence,  the  character  and 
situation  of  the  cause  at  the  time  mentioned 
1>  Important  The  complainant  Dr.  White, 
is  a  practicing  physician,  having  his  home 
and  residence  in  West  Hoboken,  in  Hudson 
county.  His  wife,  during  the  whole  progress 
of  the  suit  was  living  with  her  mother,  a 
widow,  in  the  city  of  Paterson.  Tbe  doctor, 
by  hla  bill,  charged  his  wife  with  adultery 
with  one  Edward  Zlnk,  a  lad  now  Just  past 
20  years  of  age.  The  wife,  by  her  answer, 
denied  the  adultery,  and  countercharged 
adultery  on  the  part  of  her  husband,  conunit- 
ted  with  divers  women,  among  others  a  Mrs. 
Julia  Eaton,  a  young  married  woman  living 
in  West  Hobokon  with  her  husband.  Tbe 
production  of  the  evidence  had  occupied  sev- 
eral sessions  of  tbe  court  at  intervals  of  con- 
siderable time,  and  much  evideAce  was  given 
on  both  sides,  and  of  a  character,  if  reliable, 
to  show  that  both  parties  were  guilty.  The 
complainant  of  course,  made  his  case  first, 
and  had  rested.    The  wife  proceeded  to  make 
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her  proofs,  and  bad  not  yet  rested  her  case, 
wben  the  counsel  who  at  first  represented  her 
retired,  and  bis  place  was  taken  by  Col.  Z. 
M.  Ward,  of  Pateraon.  Ool.  Ward  bad  at- 
tended one  session  preTlons  to  tbe  13tb  of 
Janaary,  1902,  and  Zlnk,  tbe  co-respondent, 
bad  been  examined  on  bebalf  of  the  defend- 
ant, and  was  on  tbe  stand,  as  I  now  recollect, 
for  cross-examination,  wben  tbe  case  was  pat 
OTer  to  Monday,  tbe  13tb  of  Janaary,  which 
was  a  motion  day.  This  was  done  at  the 
earnest  reqaest  of  the  counsel  for  the  com- 
plainant, and  becaose  none  of  the  days  usual- 
ly devoted  to  tbe  trial  of  causes  were 
open  for  several  weeks  then  to  come.  The  re- 
sult of  setting  a  cause  for  trial  on  motion  day 
is  that  it  must  await  tbe  disposition  of  all 
the  motions  for  that  day. 

There  was  usually  in  attendance  on  tbe 
hearing  of  this  cause  a  large  number  of  wit- 
nesses and  followers  of  both  parties,  and 
these  witnesses  and  followers  naturally  di- 
vided Into  parties,  known  as  tbe  "doctor's 
party"  and  his  "wife's  party."  That  of  the 
doctor's,  so  far  as  tbe  court  could  observe, 
was  the  more  numerous.  On  Monday  morn- 
ing, tbe  13tb  of  January,  tbe  courtroom  was 
filled  witb  witnesses  and  parties.  The  cause 
was  not  reached  until  about  half  past  2  iu 
tbe  afternoon,  when  Mr.  Zlnk  took  the  stand, 
and  bis  examination  was  finished  probably 
about  half  past  3  o'clock.  Then  Ck>l.  Ward 
put  upon  the  stand  a  witness  named  David 
Ross,  a  young  man  apparenitly  under  30  years 
of  age,  who  said  that  his  occupation  was  that 
of  an  architect's  draftsman,  but  that  be  was 
also  a  bricklayer.  He  was  respectable  In 
appearance,  but  manifested  symptoms  of  bar- 
ing been  recently  intoxicated,  but  at  the  mo- 
ment of  taking  the  stand  was  almost,  if  not 
quite,  sober.  He  swore  that  be  was  sub- 
poenaed as  a  witness  (and  upon  a  production 
of  tbe  subpoena  it  appeared  that  be  was  sub- 
pcenaed  by  tbe  defendant);  that  be  was  ac- 
quainted with  Dr.  White,  and  that  he  was 
also  slightly  acquainted  with  a  young  man 
named  Gilkyson,  whom  he  had  met  In  the 
corridor  which  belonged  especially  to  the 
suite  of  courtrooms;  and  that  Gilkyson 
seemed  to  be  attending  the  court  Further, 
that  Dr.  White  approached  blm  (Ross)  and 
asked  him  If  he  knew  Gilkyson,  and  asked 
him  to  Induce  Gilkyson  to  go  away  and  not 
continue  his  presence  In  the  court  or  Its  vi- 
cinity, or,  if  he  went  on  the  stand  as  a  wit- 
ness, to  know  nothing;  that  for  that  purpose 
Dr.  White  gave  him  f  10,  out  of  which  be  was 
to  pay  Gilkyson  for  staying  away,  or,  if  be 
was  forced  to  go  upon  tbe  stand,  that  be 
should  suppress  any  knowledge  he  had  of 
facts  which  might  be  desired  to  be  drawn 
from  blm.  Further,  that  he  (Ross)  went  out 
with  Gilkyson  and  approached  blm  on  the 
subject;  that  they  bad  drinks  together  at 
the  expense  of  Dr.  "White;  that  later  on  he 
induced  Gilkyson  to  promise  that  be  would 
either  go  away,  or.  If  sworn,  would  know 
nothing,  and  that  he  gave  him  $6  for  that 


purpose;  that  In  the  meantime,  one  Henry 
^its,  who  proved  to  be  a  detective  In  the 
employ  of  Dr.  White,  and  attending  court  In 
bis  service,  had  Invited  himself  and  Gilkyson 
to  dine  with  him,  and,  without  going  Into 
further  detail,  that  Gilkyson  Informed  him 
that  be  bad  received  $10  or  some  such  sum 
from  Spitz  to  leave  the  court,  and  that  be 
finally  did  leave;  that  be  (Ross)  had  given 
Gilkyson  $5,  and  promised  him  $5  more  on 
behalf  of  tbe  doctor,  If  be  (Gilkyson)  should 
go  upon  the  stand  and  know  nothing;  and 
that  he  (Ross)  by  agreement  witb  Dr.  White, 
was  to  have  $10  for  bis  services;  and  that 
after  having  paid  Gilkyson  $5  the  doctor  gave 
blm  $S  more  In  a  private  room  In  the  restau- 
rant He  said  that  tbe  first  |10  be  received 
was  paid  to  him  by  Dr.  White  In  the  court- 
room corridor,  and,  when  asked,  he  produced 
two  ¥5  bills  which  be  said  were  given  to  blm 
by  Dr.  White,  which  were  immediately  taken 
from  him  by  tbe  court  In  the  course  of  the 
examination  Col.  Ward  stated  that  he  him- 
self had  seen  tbe  money  paid  by  Dr.  White 
to  Ross.  Ross  was  cross-examined  by  coun- 
sel for  Dr.  White,  and  Spitz  stood  up  and 
was  Identified  by  Ross  while  on  the  stand. 
When  Ross'  cross-examination  was  finished, 
time  for  adjournment  had  arrived.  The  con- 
tinuation of  the  trial  of  the  issue  of  tbe  main 
cause  was  set  over  to  Thursday,  the  30tb  of 
January,  but  the  court  declared  that  tbe 
matter  of  tbe  alleged  bribery  would  be  taken 
up  by  the  court  one  week  from  that  day,  Jan- 
uary 20th,  and  oral  directions  were  given 
that  all  tbe  persons  named  should  be  there 
present  on  that  day.  Mr.  Ward,  in  leaving 
tbe  courtroom,  stated  that  he  could  not  be 
present,  would  be  out  of  tbe  state,  and  the 
court  stated  In  substance  that  it  did  not  re- 
quire any  immediate  assistance  from  Col. 
Ward,  but  proposed  to  conduct  the  examina- 
tion on  its  own  behalf.  Col.  Ward  also  stated 
openly  that  a  man  by  tbe  name  of  Van  Buren 
bad  seen  the  money  paid.  In  tbe  Interval  be- 
fore tbe  next  Monday  the  coturt  requested 
Mr.  Charles  D.  Thompson,  of  tbe  Hudson 
county  bar,  to  act  as  counsel  on  bebalf  of  tbe 
state  in  the  investigation  of  this  matter, 
which  he  kindly  consented  to  do,  and  was 
furnished  with  a  copy  of  Ross'  testimony.  It 
appeared  that  Gilkyson  bad  left  the  court- 
room and  corridor  shortly  after  2  o'clodt  on 
the  18th,  and  returned  to  his  place  of  em- 
ployment, which  was  as  a  salesman  and  de- 
Ilveryman  In  a  vegetable  market  or  green 
grocery  In  West  Hoboken,  kept  by  a  firm  of 
Helney  Bros. 

Before  coming  to  the  evidence  produced 
the  next  Monday,  the  20th,  I  will  mention 
what  then  api>eared  bad  occurred  during  the 
week.  Shortly  after  the  rising  of  tbe  court 
Mrs.  Julia  Eaton,  sometimes  called  Julia 
Madden,  who  was  present  in  court,  and  who 
was  the  co-respondent  named  by  Mrs.  White, 
witb  ber  sister.  Miss  Madden,  and  the  fiance 
of  ber  sister,  a  Mr.  Gerhart  at  the  special 
request  of  Doctor  White  entered  a  closed 
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carriage  and  drove  to  Heiney  Bros,  establish- 
ment, and  called  Gllkyson  out  and  interview- 
ed him.  The  details  of  that  interview  will 
be  stated  later.  In  the  evening  Oerhart 
visited  Mrs.  Eaton's  house  in  West  Hoboken 
to  see  his  fianc^  Miss  Madden,  who  lived 
with  her,  and  from  there  went  to  the  house 
of  Gllkyson,  who  was  a  newly  married  man 
living  in  a  suite  of  rooms  a  few  blocks  away 
from  his  place  of  business.  While  Gerhart 
was  talking  with  Gllkyson,  the  hour  being 
late,  Mr.  Spitz,  the  detective,  in  company 
with  a  Mr.  Kriger,  who  has  a  detective  bu- 
reau and  of  whose  staff  Spitz  Is  a  memtmr, 
also  visited  Gllkyson  and  talked  with  him. 
What  occurred  there  is  a  matter  of  dispute, 
and  will  be  referred  to  later  on.  But  the 
result  was  that  the  four — Kriger,  Spitz,  Ger- 
hart, and  Gllkyson — at  that  late  hour  went 
to  a  Justice  of  the  peace,  and  Gllkyson  made 
an  affidavit  that  he  had  been  offered  money, 
but  refused  to  accept  it  The  affidavit  was 
Bworn  to  and  was  taken  away  by  Mr.  Kriger. 
The  next  Thursday  Gllkyson  was  induced  to 
go  with  Spitz  and  Kriger  (I  think)  and  Dr. 
White  to  the  office  of  Judge  Hudspeth,  Dr. 
Wliite's  counsel,  and  there  was  questioned  by 
Judge  Hudspeth,  and  declared  that  he  bad 
received  no'  money.  Again,  on  Saturday 
night  Dr.  White  and  Mr.  Kriger  called  to- 
gether at  Gllkyson's  house,  and  found  only 
his  wife,  Gllkyson  being  absent,  and  left 
word  with  her  that  her  husband  should  come 
to  Dr.  White's  office  the  next  morning  (Sun- 
day); and  Gllkyson,  in  pursuance  of  the 
message,  did  go  to  Dr.  White's  office  the 
next  Sunday  morning,  and  saw  Dr.  White, 
and   there  met   Blrlger   and    another   man 

named .    Wliat  occurred  at  Dr.  White's 

office  is  also  a  mater  of  dispute,  which  will 
be  referred  to  later  on.  But  I  stop  to  say 
that  Dr.  White's  account  of  why  he  called 
on  Gllkyson,  and  why  Gllkyson  came  to  bia 
office  on  Sunday  morning,  was  decidedly  un- 
satisfactory. At  first  he  seemed  to  I>e  un- 
certain whether  any  such  visit  had  taken 
place. 

On  Monday,  the  20th  of  January,  all  the 
parties  attended,  with  a  full  following  of 
witnesses  and  friends;  also  Mr.  Thompson, 
on  behalf  of  the  state,  and  Judge  Hudspeth, 
on  behalf  of  Dr.  White.  Gllkyson  was  the 
first  person  sworn.  He  is  a  young  man,  22 
years  old,  and  appears,  by  the  evidence  of 
his  employer,  to  have  been  eight  years  stead- 
ily employed  by  Heiney  Bros.,  and  to  be  a 
trusted  employ^.  He  also  appeared  to  be  a 
man  of  limited  education.  He  gave  his  evi- 
dence at  first  on  direct  with  considerable 
reluctance,  and  was  by  no  means  what  Is 
called  a  willing  witness,  but  the  ^ect  of  a 
severe  cross-examination  was  to  make  him 
more  inclined  to  speak  out  He  stated  that, 
knowing  that  the  White  Case  was  coming 
on  for  trial,  he  obtained  leave  of  absence  for 
half  a  day  from  his  employers,  and  attended 
the  court  out  of  curiosity;  that  between  10  ' 


and  11  o'clock  in  the  morning  Mrs.  White 
accosted  him  and  asked  Iilm  what  he  knew ; 
that  he  told  her,  in  substance,  that  he  had 
met  Dr.  White  at  Mrs.  Eaton's,  and  that  Mrs. 
Eaton  had  Introduced  him  to  Dr.  White  as 
her  brother ;  that  during  the  forenoon,  while 
in  the  corridor  of  the  courtrooms,  be  was  ap- 
proached by  Ross,  who  commenced  to  talk 
about  the  case,  and  asked  him  down  to  have 
a  drink;  that  they  went  out  to  a  near-by 
drinking  saloon,  and  had  two  arlnks  togeth- 
er; that  Ross  gave  him  |5;  that  he  did  not 
know  for  what  it  was  given,  but  he  finally 
stated  that  Ross  had  promised  him  another 
$S  after  he  got  off  the  witness  stand,  but  be 
did  not  know  for  what  it  was  given.  He 
further  stated  that  Mr.  Spitz  had  given  htm 
|5,  but  he  did  not  know  for  what  it  was 
given;  that  altogether  be  bad  received  flO; 
that  both  of  the  sums  were  given  avowedly 
on  behalf  of  Dr.  White.  He  testified  that 
he  had  told  Spitz  that  he  had  met  Dr.  White 
at  Mrs.  Eaton's;  that  after  they  had  two  or 
three  drinks  they  went  back  to  the  court 
rooms,  and  that  Spitz  invited  him  and  Ross 
out  to  dinnffl;  that  was  about  noon  and 
while  the  court  was  still  in  session ;  ttutt  after 
dinner,  and  after  the  court  had  reassembled 
after  recess.  Spitz  had  given  liim  $5  more 
In  a  saloon,  making  |10,  which  he  had  re- 
ceived In  all;  and  tliat  shortly  after  re- 
ceiving the  $S  from  Spitz  be  went  back  to  Ills 
business.  He  further  said  that  when  he 
went  out  with  Ross  to  drink,  he  was  follow- 
ed by  Zlnk,  who  seemed  to  be  watching  bim 
and  Ross.  He  further  testified  that  he  did 
not  take  the  money  when  it  was  first  offered 
to  him,  but  afterwards  did  take  It  The 
offer  of  money  in  the  corridor  .by  Ross  to 
Gllkyson  is  proven  by  Gerhart  He  fnrtb«' 
testified  that  in  going  down  in  the  elevator 
with  Ross  and  Zlnk,  after,  as  the  proofs 
show,  Ross  had  l>ecome  somewhat  intoxi- 
cated, Mr.  Ward  was  also  in  the  elevator, 
and  that  Ross  talked  to  him  and  spoke  to 
him  about  having  given  him  the  $5,  and  that 
be  was  hushed  by  Spitz,  who  was  also  in 
the  party ;  and  that  Julia  Eaton  had  said  to 
him  in  the  corridor,  "There  is  five  more  com- 
ing to  you,  if  you  shut  your  mouth,"  and  that, 
if  be  would  come  to  her  house  at  night  she 
would  give  It  to  him.  He  further  stated,  on 
cross-examination,  that  Dr.  White  spoke  to 
him  and  recognized  bim  before  he  had  the 
conversation  with  Mrs.  White  early  In  the 
morning,  and  that  In  the  afternoon,  a  little 
after  2  o'clock,  the  doctor  asked  him  if  be 
had  got  $5  from  Ross,  that  he  understood 
that  he  had,  and  then  the  doctor  told  him 
that  be  had  better  go  home,  and  said  tbat 
Spitz  would  give  him  another  $5  to  go  home, 
and  then,  when  he  told  him  to  go  borne,  be 
added,  "I  will  send  Spitz  down  with  $5,"  and 
then  Spitz  came  out  in  the  hall  and  said, 
"Hurry  up  down;"  and  that  he  went  down 
with  him ;  and  that  Spitz  gave  him  tlie  S5. 
He  further  testified  on  tills  occasion  to  tbe 
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▼latt  to  him  on  Monday  night  made  by 
Oerhart,  Spitz,  and  Kriger,  and  his  going 
to  the  JOBtice  of  the  peace  and  swearing  to 
an  affidavit;  also  that  in  the  afternoon  of 
the  same  Monday  Julia  Eaton  had  come  to 
him  where  he  was  worltlng  and  said,  if  he 
did  not  look  ont — If  he  said  that  he  took  the 
money,  be  wonld  get  five  years  in  the  State 
Prison,  and  Gerhart,  on  the  same  occasion, 
told  the  same  thing ;  and  that  in  the  evening, 
when  Oerhart  and  Spitz  came  to  see  him, 
they  told  him,  that,  if  he  admitted  that  he  got 
the  $5,  he  wonld  go  to  the  State  Prison  for 
five  years.  And  It  was  plain  from  his  evi- 
dence that  the  threats  made  by  Mrs.  Eaton 
and  by  Spitz  and  Gerhart  influenced  him  in 
signing  the  affidavit,  and  also  in  making  the 
statement  at  Judge  Hudspeth's  office.  He 
farther,  being  recalled,  testifies  that  on  Sun- 
day morning,  January  19th,  the  day  before 
the  investigation  was  to  come  on,  be  went, 
In  pursuance  of  Dr.  White's  request,  to  his 
office  and  saw  him ;  tbat  Dr.  White  took  him 
into  a  private  room  and  gave  him  a  cigar, 
and  commenced  to  talk  with  him,  and  said, 
"We  will  put  Dave  Ross  in  Jail.  We  will 
put  bim  In  jail,  and  you  stick  to  me  and  I 
will  give  you  ?76." 

The  next  witness  sworn  was  Mr.  Van  Bur- 
en,  who  was  mentioned  by  Ool.  Ward  when 
be  left  the  courtroom  on  the  afternoon  of 
Monday,  the  13th  of  January.  He  testified 
tbat  he  was  a  subpoena  server  and  had  been 
a  bartender,  and  that  he  had  been  employed, 
Urst,  by  Mr.  Gilman,  the  former  counsel,  and 
afterward  by  Mr.  Ward  to  serve  subpoenas. 
He  denied  that  he  was  a  detective  or  had 
done  any  detective  work.  His  business  was 
tbat  of  a  bartender.  He  bad  a  decidedly 
sober  and  respectable  appearance,  and  not  a 
single  suggestion  was  made  at  any  time 
against  his  character.  (It  is  proper  here  to 
say  that  the  courtroom  door  leading  to  the 
corridor  is  not  visible  from  the  bench  and 
from  that  part  of  the  courtroom  occupied  by 
tbe  bar,  from  which  it  is  hidden  by  a  high 
screen  which  makes  a  sort  of  inner  ball  or 
corridor  In  tbe  courtroom.)  Van  Buren 
swears  that  he  was  standing  In  tbe  corridor 
In  tbe  afternoon  while  Zink  was  on  the  stand, 
and  that  he  saw  Oilkyson  and  Dr.  White  talk- 
ing together  In  tbe  corridor,  and  Dr.  White 
left  Oilkyson  and  came  to  tbe  courtroom  door 
and  beckoned  to  Spitz,  who  answered  his  call, 
and  they  met  in  the  corridor ;  that  the  doctor 
took  money  ont  of  bis  pocket,  gave  it  to  Spitz 
— ^bow  much  he  could  not  see — and  tbe  doctor 
came  In  tbe  courtroom,  and  Spitx  went  right 
op  close  to  Oilkyson  and,  as  he  thought,  hand- 
ed blm  some  money — he  could  not  tell  how 
much — and  told  bim  to  get  out;  and  they 
went  ont  together,  and  went  down  tbe  ele- 
vator. Spitz  swears  to  this  occurrence,  bat 
denies  tbe  acceptance. 

In  corroboration  of  this  witness  a  Mrs.  Wel- 
clier,  who  lived  in  Faterson,  and  had  been 
arwvwn  previously  as  a  witness  for  Mrs.  White, 
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and  was  one  of  her  suite,  was  called.  She 
swears  tbat  she  was  present  on  tbe  13tb  of 
January;  that,  while  Zlnk  was  on  tbe  stand, 
she  was  sitting  In  the  window  recess  behind 
tbe  screen  and  she  saw  Dr.  White  go  past  her 
into  the  corridor,  and  in  a  few  minutes  he 
came  back  to  tbe  screen ;  saw  him  motioning 
to  somebody,  and  Spitz  passed  ont  from  the 
second  seat  in  the  courtroom  and  followed 
him;  tbat  In  a  few  minutes  Dr.  White  re- 
turned ;  and  tbat  the  witness  waited  until  he 
passed  Into  tbe  courtroom,  and  then  she  step- 
ped into  the  corridor  and  saw  Spitz  talking  to 
Oilkyson.  And,  further,  by  a  witness  named 
Schmale,  who  swore  that  he  was  in  the  court- 
room during  the  morning  and  afternoon  of 
the  13th  of  January.  He  left  the  courtroom 
while  Zink  was  on  tbe  stand,  went  out 
through  the  corridor  to  tbe  toilet  In  the  main 
corridor,  and  on  his  way  coming  back  to  the 
courtroom  he  saw  Dr.  White,  who  was  stand- 
ing in  the  corridor,  put  his  right  hand  in  his 
pocket  and  pull  ont  a  roll  of  bills  and  give 
some  of  the  money  to  Spitz;  that  Oilkyson 
was  then  In  the  corridor  by  tbe  folding  doors, 
and  Spitz  motioned  to  him  to  wait,  and  then 
Spitz  went  towards  Oilkyson,  and  Oilkyson 
went  oat,  and  he  (the  witness)  came  into  the 
coartroom  and  reported  to  Mr.  Ward  and  Mr. 
Van  Buren  what  be  had  seen ;  that  be  did  not 
see  Spitz  give  Oilkyson  money,  but  be  saw 
them  go  out  together.  Spitz  swears  tbat  on 
that  occasion  he  was  called  oat  of  the  court- 
room to  tbe  corridor  by  Dr.  White,  but  denies 
tbat  White  gave  him  any  money.  He  says 
that  White  called  him  out  to  inquire  who  a 
certain  woman  sitting  In  tbe  coartroom  was. 
This  transaction  is  denied  by  Dr.  White,  and 
Ills  counsel  and  the  clerk  of  the  latter  both 
testify  tbat  all  the  while  Zink  was  on  the 
stand  Dr.  White  was  sitting  beside  them. 
But  It  was  quite  possible  that  he  might  have 
left  the  table  for  a  few  minutes  without  at- 
tracting their  attention,  or  that  the  witnesses 
were  mistaken  as  to  the  occurrence  taking 
place  after  Zink  took  the  stand.  It  might 
well  have  occurred  in  the  afternoon  before 
Zink  took  the  stand.  Tbe  witnesses  of  the 
state  are  corroborated  by  Spitz. 

Next  after  Oilkyson  and  Van  Buren  were 
sworn,  on  tbe  20tb  Ross  was  again  pnt  on 
the  stand.  He  was  perfectly  sober,  and  prov- 
ed to  be  a  prompt  and  reasonably  intelligent 
witness.  He  reiterated  bis  previous  state- 
ment much  more  in  detail.  His  manner  on 
the  stand  was  decidedly  In  his  favor.  The 
only  difference  being  tbat  while  he  was  under- 
stood on  the  IStb  of  January  to  swear  ttiat 
Dr.  White  gave  him  the  money  for  the  double 
purpose  of  getting  Oilkyson  not  to  go  on  the 
stand,  or.  If  he  went  on  tbe  stand,  to  know 
nothing,  the  effect  of  bis  testimony  was  that 
the  money  was  given  to  him  to  induce  Oilky- 
son, if  he  went  on  tbe  stand,  to  suppress  what 
he  knew.  The  witness  was  severely  cross- 
examined,  and,  in  my  jndgment,  except  in  the 
matter  just  stated,  came  ont  from  bis  cross- 
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examination  nnbort  It  dearly  appeared  from 
bis  eyldence  that  the  doctor  and  bis  followers, 
especially  Spitz,  maneuvered  to  give  him  an 
opportunity  to  operate  upon  Ollkyson ;  that  be 
and  Ollkyson  were  Induced  todrlnk ;  that  Spits 
invited  Ross  and  Gllkyson  to  take  luncheon 
with  him,  and  that  he  was  glvai  an  oppor- 
tunlty  by  Spitz  to  talk  with  Gllkyson  over  the 
luncheon  table;  and  It  also  appears  clearly 
enough  that.  In  this  operation  of  treating 
Ross,  the  latter  drank  too  much,  so  that  he 
was  Incautious  and  practiced  his  persuasions 
with  Gllkyson  rather  (qpenly  In  descending 
the  elevator  In  the  presence  of  Mr.  Ward  and 
Zlnk,  he  (Ross)  not  knowing  who  the  latter 
gentlemen  wer&  After,  owing  to  his  lack  of 
caution,  he  had  been  detected  by  Mr.  Ward, 
Ward  approached  Ross  and  charged  him  with 
having  been  engaged  In  Improper  practices, 
and  told  blm  that,  If  he  would  go  on  the 
stand  and  tell  the  truth,  he  would  not  prose- 
cute blm.  Ross  was  somewhat  sobered  by 
this  time,  having  lost  some  of  the  contents 
of  his  stomach  by  natural  causes,  and  con- 
sented to  go  on  the  stand,  and  did  so  the 
same  afternoon.  A  fierce  attack  was  made 
iU>on  the  character  of  Ross.  Witnesses  were 
produced,  first,  to  attack  his  general  character 
for  truth  and  veracity.  It  tLppean  that  he 
lived  with  his  parents  In  West  Hoboken  or 
Jersey  City  Heights,  or  somewhere  In  that 
neighborhood,  and  that  he  and  his  father 
have  been  more  or  lees  engaged  In  local  poli- 
tics and  bad  stirred  up  enmity,  and  that  his 
father  bad  bad  quarrels  with  one  or  two  of 
his  neighbors,  with  the  result  that  some  of 
these  neighbors  were  willing  to  come  forward 
and  swear  that  his  reputation  for  truth  and 
veracity  was  not  good;  but  on  cross-exami- 
nation It  appeared  that  each  had  had  quarrels 
with  his  father.  In  addition  to  this  evidence 
certain  deputy  sheriffs,  of  respectable  appear- 
ance, were  sworn,  and  testified  that  he  was 
known  as  what  Is  called  a  "booster,"  who  at- 
tended fairs  and  public  places  where  gam- 
bling devices  were  permitted,  and  that  he  was 
In  collusion  with  the  proprietors  of  these  es- 
tablishments, and  openly  gambled  with  them, 
and  was  permitted  by  them  to  win  money  and 
thereby  induce  Innocent  bystanders  to  sup- 
pose that  they  could  accomplish  the  like  re- 
sult by  taking  their  chances  In  turn.  This 
evidence  was  permitted  by  the  court,  with 
protest  as  to  its  admissibility.  But,  on  the 
other  hand.  It  appeared  that  the  man  was  an 
ordinary  Industrious  woiking  man,  and  was 
entitled  to  such  credit  as  was  due  to  that 
circumstance.  There  is  not  the  least  drcum* 
stance  In  the  case  from  which  It  may  be 
inferred  that  he  bad  the  least  Interest  to  be 
served  by  coming  forward  and  telling  a  posi- 
tive falsehood  of  the  character  which  has 
been  mentioned,  except  that  of  saving  himself 
from  criminal  prosecution.  The  worst  that 
can  be  urged  against  his  character  is  his 
open  confession  on  the  stand  that  he  took 
Dr.  White's  money  to  be  used  for  the  pur- 
pose of  i)ervertlng  evidence  to  be  given  In 


a  court  of  jtistlce;  and,  as  before  remark- 
ed. In  testifying  as  he  did  he  was  testi- 
^Ing  directly  against  his  own  InterastK.  And 
It  must  be  observed  right  here  that  there  Is 
not  the  least  reason  to  believe  that  he  was 
subjected  to  any  influence  on  the  part  of 
Mrs.  White  after  he  was  sworn  on  the 
ISth  of  January  and  before  he  was  swcnai 
the  second  time.  Mrs.  White,  I  may  say  here 
once  for  all,  is  somewhat  helpless,  apparently 
with  little  or  no  money,  and  with  no  male 
following  to  assist  her,  except  the  lad,  Zlnk. 
And  it  must  be  remarked  h^e  that  the  mar- 
shaling of  the  evidence  on  the  part  of  what 
may  be  termed  the  iH'osecution  was  done  eo- 
tlrely  by  Mr.  Thompson  and  his  clerk,  and 
that  Mr.  Ward  had  nothing  whatever  to  do 
with  It— was  not,  so  far  as  appears.  In  Hud- 
son county  from  the  13th  of  January  until 
he  himself  was  sworn  as  a  witness,  among 
the  very  last,  on  the  3d  of  February.  Ross 
was  interviewed  by  Spitz  between  the  13th 
and  20tb,  and  all  that  Spitz  got  from  him  was 
that  Dr.  White  had  got  him  in  the  scrape 
and  ought  to  get  him  a  lawyer  and  get  blm 
out 

The  next  witness  called  was  Mr.  Zlnk, 
who  swears  that  early  In  the  forenoon  of  the 
18th  of  January  he  saw  Gllkyson  sitting  In 
the  corridor,  and  inquired  of  him  whether 
be  was  a  witness,  and  he  said  he  was  not. 
and  later  on  in  the  conversation  asked  him 
what  he  was  doing  there,  and  he  said  he 
knew  a  thing  or  two,  but  would  not  tell,  but 
that  finally  he  said  that  it  would  help  Mrs. 
White  a  great  deal;  that  he  learned  from 
Gllkyson  later  that  he  had  received  money, 
and  that  he  communicated  that  fact  to  Mr. 
Ward,  and  before  that,  at  Mr.  Ward's  re- 
quest, he  followed  and  watched  Ross  and 
Gllkyson,  and  presumably  reported  what  be 
saw  to  Mr.  Ward  or  Mrs.  White. 

Dr.  White  commenced  with  the  presenta- 
tion of  his  case  on  the  20th  of  January.  He 
himself  denied  directly  all  the  charges  made; 
denied  that  he  had  ever  bad  any  conversation 
with  Ross  or  gave  him  any  money.  He  ad- 
mitted that  he  gave  Spitz  $2  before  luncheon, 
to.be  used  lu  getting  dinner  for  himself  and 
two  others.  He  denied  that  he  had  ever  seen 
Gllkyson  before;  that  he  had  ever  met  him 
at  Mrs.  Eaton's.  He  admitted  meeting  Gll- 
kyson at  bis  counsel's  office  on  the  Thursday; 
admitted  going  to  his  house  on  Saturday 
evening  with  Mr.  Krlger;  and  admitted  that 
Gllkyson  had  come  to  his  office  on  Sunday 
morning,  the  19th,  but  denied  that  he  had 
offered  him  or  promised  blm  any  money 
whatever. 

Krlger  swore  that  he  heard  on  the  after- 
noon of  the  13th  of  January  that  it  had  been 
stated  In  court  that  his  employi.  Spits,  had 
paid  a  man  $6  to  affect  his  evidence  or  to 
get  him  away,  and  that  he  was  very  much 
worried  about  It;  was  unwilling  to  have  it 
supposed  that  a  man  In  his  employ  would  do 
such  a  thing;  that  he  cared  nothing  about 
Dr.  White,  and  took  no  Interest  In  the  aBMt, 
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so  far  u  he  was  concerned;  and,  looking 
out  eiitir«l7  for  bU  own  Interest,  he  went 
with  Spit>,  late  at  night,  to  GUkyson'a  bouae 
and  foond  Oerhart  there;  he  denied  all  er- 
pectatloD  of  meeting  Gerhart  there;  that  he 
asked  Gllkyson  If  it  was  tnie  that  any  money 
had  been  paid  him  by  Spitz,  and  that  Gllky- 
son denied  It;  that  no  threats  of  any  kind 
were  made  to  Gllkyson  at  all;  that  Gllkyson 
▼olmatarily  went  with  him  before  Squire 
Maea,  and  TOlnntarlly  made  the  afDdavIt 
He  produced  the  affldaTit,  and  upon  its  read- 
ing It  appeared  that  the  affidavit  did  not 
mention  Spitz's  name  at  all.  It  speaks  en- 
tirely of  a  charge  of  receiving  money  from 
Bobs,  but  at  the  end  of  it  is  a  little  clause  In 
which  he  denies  that  he  received  any  money 
from  anybody.  Mr.  Krlger  was  not  able  to 
explain  to  the  satiBfactlon  of  the  court  how 
It  came  that,  if  be  was  there  entirely  looking 
after  the  character  of  bis  own  employ^,  Mr. 
Boas'  name  was  specifically  mentioned  in  the 
affidavit,  and  not  that  of  Spitz.  Further, 
Mr.  Krlger  swore  that  be  came  to  the  chan- 
cery chambers  on  Monday  morning,  the  20th 
of  January,  and  was  there  interviewed  by 
Mr.  Thompson  before  the  investigation  waa 
taken  up,  and  that  Mr.  Thompson  asked  him 
about  tills  affidavit  which  Gllkyson  had 
made,  and  asked  him  if.  he  had  it;  that  he 
told  Mr.  Thompson  that  he  liad  lost  it,  and 
that  he  had  looked  for  it  two  hours  and 
could  not  find  it  He  admitted  that  this 
was  a  positive  lie,  for  be  bad  the  affidavit 
in  his  pocket  Asked  wliy  he  did  ^ot  tell 
Mr.  Thompson  the  truth,  he  said  that  he  did 
not  know  who  Mr.  Thompson  was,  and  in- 
timated that  It  was  none  of  Mr.  Thompson's 
bnaineaeL  This  explanation  of  Mr.  Krlger 
is  entirely  unsatisfactory  to  the  court  In 
the  first  place  the  court  doea  not  believe 
that  Mr.  Krlger  did  not  know  who  Mr. 
Thompson  was,  and,  while  Mr.  Thompson 
was  not  sworn,  the  court  can  almost  presume 
that  a  gentleman  of  Mr.  Thompson's  stand- 
ing at  the  bar  would  have  Informed  Mr. 
Krlger  that  he  was  acting  on  behalf  of  the 
court  in  getting  Information.  And  on  the 
beet  standpoint  for  Bfr.  Krlger  all  Krlger  had 
to  do  was  to  say  that  he  had  the  affidavit 
and  decline  to  produce  It  I  am  of  the 
opinion  that  that  is  the  stand  that  a  truth- 
ful man  would  have  and  should  have  taken,  If 
he  did  not  desire  Mr.  Thompson  to  see  the 
affidavit;  and  the  only  motive  he  could  have 
In  making  the  statement  that  he  did  was  to 
try  and  induce  Mr.  Thompson  to  believe  that 
the  affidavit  was  not  In  existence,  in  order 
thereby  to  lead  Gllkyson  to  deny  some  of  the 
contents,  and  then  produce  the  affidavit  to 
coniradict  him.  That  motive  I  conceive  to 
be  an  entirely  unworthy  one,  and  not  con- 
sistent with  uprightness  of  character.  Be- 
sides, it  Is  entirely  manifest  throughout  the 
examination  of  this  witness,  who  was  twice 
on  the  stand,  that  be  gave  a  gloss,  favor- 
able to  Dr.  White  and  unfavorable  to  the 
witnesses  Boss,  Gllkyson.  and  others  who 


were  produced  against  him,  to  all  the  facts 
that  be  was  obliged  to  admit  So  far,  therefore, 
as  Krlger's  testimony  contradicts  anything 
that  Gllkyson  baa  testified  tp,  I  can  give  It 
little  weight 

Spitz,  being  sworn,  testified:  That  early 
In  the  forenoon  he  met  Gllkyson  In  a  saloon, 
and  asked  him  what  he  was  there  for  and 
what  he  knew,  and  that  Gllkyson  told  him 
that  he  had  met  Dr.  White  at  Mrs.  Eaton's, 
and  bad  been  Introduced  to  him  by  Mrs. 
Eaton  as  her  brother,  and  that  he  bad  drunk 
whisky  with  Dr.  White  at  Mrs.  Eaton's. 
That  when  he  went  In  the  saloon  he  found 
Dr.  White  and  bis  party  there,  and  Boss  and 
Gllkyson,  all  drinking,  apparently  together. 
That  afterwards  be  went  up  to  the  court- 
room and  saw  Boss  and  Gllkyson  about 
there,  and  then  they  went  down  together  and 
bad  something  more  to  drink,  and  after- 
wards bad  luncheon,  and  by  this  time  Ross 
had  become  drunk.  That  on  one  occasion  In 
going  down  In  the  elevator,  when  Ross, 
Gllkyson,  Zink,  and  Mr.  Ward  were  all  pres- 
ent Ross  told  Gllkyson  that  he  had  done  the 
right  thing  by  him,  had  paid  him  $5  to  know 
nothing,  or  something  to  that  effect  and 
that  he  (Spitz)  had  hushed  him  up.  He  ad- 
mits that  he  received  $2  from  Dr.  White  to 
pay  for  dinners,  which  was  used  by  him  in 
paying  for  the  dinners  of  Boss  and  Gllkyson. 
That  was  before  luncheon  time  and  while  the 
court  was  still  In  Its  morning  session.  That 
after  luncheon,  aa  I  have  already  stated,  be 
was  called  from  the  courtroom  to  the  cor- 
ridor by  Dr.  White,  precisely  as  was  testi- 
fied to  by  Van  Buren,  Mrs.  Welcher,  and 
Schmele;  but  that  Dr.  White  did  not  give 
him  any  money,  and  that  he  did  not  on  that 
occasion,  speak  to  Gllkyson.  He  denies  that 
he  gave  Gllkyson  any  money.  He  denies 
that  any  threats  were  made  to  Gllkyson  on 
the  occasion  of  bis  signing  the  affidavit  He 
denies  that  on  the  morning  of  the  IStb  of 
Jannaiy,  after  he  learned  from  Gllkyson 
what  he  knew  about  the  doctor,  he  com- 
municated that  information  to  either  bis 
principal.  Dr.  White,  or  to  the  latter's  coun- 
sel. Now,  Mr.  Spitz  was  by  profession  a 
detective,  and  he  was  in  the  employ  of  Dr. 
White,  and  was  using  Dr.  White's  money, 
and  his  statement  that  he  failed  to  Inform 
his  principal  of  what  he  had  so  heard  Is 
simply  Incredible.  In  fact,  It  Is  quite  plain 
that  be  approached  and  talked  with  both 
Ross  and  Gllkyson  for  the  purpose  of  finding 
out  what  they  knew,  and  that  It  was  done  at 
the  request  of  his  principal.  Dr.  White.  The 
manner  of  this  witness  on  the  stand  was  not 
good,  and,  so  far  as  he  contradicts  anybody, 
I  place  no  reliance  upon  his  evidence. 

One  other  Important  feature  of  the  case 
may  be  disposed  of  here.  Mr.  Gllkyson, 
called  to  the  stand  the  second  time,  stated 
in  greater  detail  what  occurred  when  he  was 
called  upon  at  his  place  of  business  by  Q&e- 
hart  and  Mrs.  Eaton  «n  the  afternoon  of 
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the  13th.  He  swears  that  they  came  there 
in  a  closed  carriage,  and  Oerhart  called  him 
out,  and  that  the  carriage  waa  close  to  the 
curb,  and  that  Oerhart  said  to  htm,  "  'Are  yon 
Gllkyson?'  He  said,  'Yes.'  'Do  you  know 
what  is  staring  you  la  the  face?'  I  says, 
•No.'  He  said:  'Five  years  for  taking  the 
mon^.  If  anybody  comes  down  and  wants 
you  to  make  out  an  affidavit  on  Mrs.  White's 
side,  don't  you  do  it  Stick  to  us.  There 
Is  more  money  on  Dr.  White's  side.  Mrs. 
White  has  not  got  a  cent  to  back  it'— and  to 
go  in  the  coach  and  see  the  doctor."  And 
then  tliat,  after  Mrs.  Baton  invited  bim  into 
the  coach  the  door  was  dosed,  and  Oerhart 
was  on'  the  outside.  She  said  to  him :  "  'Do 
you  know  what  is  staring  you  in  the  face?" 
I  said,  'No,'  and  she  says,  'Five  years.' 
But  she  says,  'Stick  to  Dr.  White.  If  you 
don't,  you  will  go  to  Jail  for  five  years.'" 
He  further  stated  that  Miss  Madden  and 
Mrs.  Eaton  advised  bim  not  to  admit  that 
he  bad  received  such  money,  and  that,  if  he 
would  call  at  the  doctor's  office,  he  would  get 
$5  more.  The  whole  of  this  story  is  denied 
by  Oerhart,  Mrs.  Eaton,  and  Miss  Madden. 
They  all  swear  that  no  such  conversation 
took  place,  and  positively  denied  that  Oilky- 
Bon  entered  the  carriage. 

In  support  of  his  evidence  Gllkyson  brings 
on  the  stand  a  young  man,  Mr.  Cathcart,  who 
was  a  salesman  in  Heiney  Bros,  market,  and 
who  swears  that  his  attention  was  called  to 
the  carriage  stopping  at  the  side  of  the  store, 
which  was  on  a  comer;  that  Oilkyson  was 
called  out,  and  that  he  had  an  opportunity 
to  see  what  was  going  on  from  the  side 
window  of  the  store  or  market;  and  that  he 
saw  Gilkyson  get  In  the  carriage  with  the 
ladies,  and  the  door  close  after  him.  The 
manner  of  this  witness  on  the  stand  was 
good, '  and  he  was  not  shaken  on  cross-ex- 
amination. I  can  find  no  reason,  other  than 
the  contradictory  evidence,  why  I  should  not 
believe  bim. 

Another  important  witness  to  the  same 
effect  was  produced,  and  that  was  a  boy,  only 
12  years  old,  named  Beitz.  who  lived  wltb 
bis  parents  next  to  Heiney's  store,  and  who 
was  evidently  badly  frightened  by  being  put 
upon  the  witness  stand,  so  that  he  sobbed 
and  was  obliged  to  be  relieved  for  several 
minutes  until  he  could  gain  courage  enough 
even  to  open  his  lips;  bnt  finally  he  sum- 
moned courage  to  testify,  and  he  swore  that 
he  was  playing  on  the  sidewalk  that  night, 
saw  this  carriage  drive  up,  and  saw  Gllky- 
son, whom  he  did  not  know  by  his  name,  bnt 
by  his  nickname,  "Red,"  from  the  color  of  his 
hair,  get  into  the  cairlage  with  the  ladies, 
leaving  Oerhart  outside.  Now,  I  watched 
the  manner  of  this  boy  with  great  care,  and 
while  I  am  well  aware  that  children  of  that 
age  can  sometimes  be  prepared  for  an  ex- 
amination so  that  they  can  falsify  with  great 
ease,  and  sometimes  are  difficult  to  detect, 
yet  In  this  case,  Judging  from  the  manner  of 


this  boy,  I  find  It  Impossible  to  believe  tiiat 
he  was  so  prepared,  and  I  find  it  impossible 
to  disbelieve  his  evidence:  I  therefore  come 
to  the  conclusion  tliat  it  is  true  that  Mrs. 
Eaton  and  her  sister  and  Oerhart  did  call  ujk 
on  Gilkyson  and  use  to  him,  in  substance^  the 
language  which  he  states.  That  they  went 
there  at  the  instance  of  Dr.  WUte  is  egoally 
plain. 

The- theory  of  the  defense  was  that  the 
whole  affair  was  the  result  of  a  conspiracy 
between  Zink,  possibly  Mrs.  White,  and  Boss; 
and  in  support  of  that  theory  proof  was  offer- 
ed that  Zink  and  Ross  were  seen  talking  to- 
gether during  the  forenoon  of  the  13tb  of 
January,  and  that  Zink  was  seen  close  to 
Ross  and  Gilkyson  in  the  drinking  saloons. 
And  there  is  turther  evidence,  given  on  be- 
half of  Dr.  White,  to  the  effect  that  on  the 
afternoon  of  the  13th,  after  Ross  bad  left 
the  stand,  Zink  went  to  him,  and,  in  the  full 
hearing  of  three  or  four  ladies  belonging  to 
the  Dr.  White  party,  said  to  him  that  he  did 
first-rate  on  the  stand,  and  that,  when  Ross 
said  that  he  had  lost  his  |10,  Zink  said. 
"Never  mind;  come  downstairs,  and  I  will 
make  It  all  up  to  yoiL"  Evidence  was  given 
on  the  other  side  showing  facts  which  wers 
entirely  Inconsistent  with  the  possibility  or 
probability  of  any  such  conversation  having 
taken  place.  I  deem  the  solution  of  that  ques- 
tion of  fact  of  little  importance,  because  I 
think  that  what  Zink  is  alleged  to  have  said 
to  Ross  was,  under  the  circumstances,  quite 
natural .  and  consistent  with  the  truth  of 
Ross'  story.  The  investigation  was  adjourn- 
ed from  the  20th  of  January  to  the  3d  of  Feb- 
ruary. 

On  the  afternoon  of  the  3d  of  February, 
and  after  most  of  the  evidence  on  the  part 
of  the  state  had  been  put  in,  Ool.  Ward,  who 
had  been  absent  until  then,  took  the  stand, 
and  gave  at  much  length  his  recollection  of 
the  occurrences  of  ttie  13th  of  January.  I 
do  not  propose  to  recite  his  evidence  in  full. 
It  Is  enough  to  say  that  he  swears :  That  be 
was  warned  by  bis  client,  Mrs.  White,  that 
Dr.  White  bad  been  using  money  outside 
against  her,  and  that  she  told  him  during  the 
forenoon  that  she  thought  the  doctor  was  up 
to  his  old  tricks,  and  that,  as  a  consequence, 
he  kept  his  eyes  open.  That  be  had  a  talk 
with  Gilkyson  early  in  the  morning,  In  which 
Gllkyson  told  bim  that  he  had  met  Dr.  White 
in  Mrs.  Eaton's  house,  and  had  been  intro- 
duced to  him  by  Mrs.  Eaton  as  her  brother, 
and  that  the  doctor  bad  then  treated  him  to 
whisky,  and  asked  him  bis  opinion  as  to  Mrs. 
Eaton.  That  he  asked  him  if  he  had  been 
subpcenaed,  and  he  said,  "No."  That  be  told 
bim  that  he  wished  bim  to  stay  as  a  witness, 
and  that  he  was  entitled  to  a  witness  fee  and 
would  get  it  from  Mrs.  White.  That  Gllky- 
son promised  to  stay.  That  after  this  in- 
terview, and  after  be  learned  that  Ross  was 
one  of  Mrs.  White's  witnesses,  he  saw  Dr. 
White  in  very  earnest  conversation  with  Rosa 
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In  the  main  corridor,  at  some  distance  from 
tbe  door  leading  into  the  conrtroom  corridor. 
Tliat  Wblte  was  speaking  to  Ross  in  a  very 
persuasive  manner,  and  that  finally  they 
came  Into  the  courtroom  corridor,  and  that 
be,  the  witness,  passed  into  the  courtroom 
No.  2.  (And  I  stop  here  to  say  that  tbe  en- 
trance to  that  courtroom,  as  well  as  the 
other,  Is  guarded  by  a  high  screen,  which 
forms  a  sort  of  interior  corridor  leading  to 
tbe  seat  by  tbe  window,  so  that  a  person  open- 
ing the  door  cannot  be  seen  from  tbe  space 
occupied  by  the  bar  and  bench.)  That  White 
and  Ross  came  Into  tbe  corridor,  and  that 
the  earnest  conversation  continued;  Ross  at 
flrst  refusing,  by  shaking  bis  bead,  to  ac- 
cede to  White's  request,  and  finally  con- 
senting. That  he  saw  White  take  money 
out  of  bis  pocket  and  band  It  to  Ross.  That 
shortly  after  Ross  received  the  money  be 
canae  in  and  spoke  to  tbe  boy,  Gilkyson,  and 
wanted  him  to  go  downstairs,  and  that  he, 
the  witness,  said  to  Ross,  "Hold  on!  Don't 
go  yet.  You  are  our  witness.  We  will  need 
you  any  moment"  Ross  said:  "That  is  all 
right.  Come  on,  Ollkyson."  And  they  went 
away  rapidly.  Then  he  told  Zlnk  not  to  lose 
sight  of  them,  not  to  take  his  eyes  off  them, 
but  fbllow  tbem.  That  they  went  off  to- 
gether and  presently  returned,  and  that  Dr. 
White  was  behind  them.  That  afterwards 
the  witness  went  down  in  the  elevator  with 
Tan  Buren  Just  before  luncheon,  found  Ross, 
Ollkyson,  and  Spitz  In  the  elevator,  and  beard 
Rosa  saying  to  Ollkyson:  "You  mustn't 
know  a  thing.  You  are  going  to  get  money 
not  to  know  a  thing.  Now,  yon  are  going 
to  get  well  paid  for  this.  Don't  know  a  thing 
when  you  go  on  the  stand.  You  are  going  to 
get  money  when  you  get  off."  Then  Spits 
said  to  Ollkyson:  "Now,  you  know  Julia 
Eaton.  You  go  up  there,  and  she  is  going 
to  make  It  all  right  with  you  to-night  This 
ain't  all  you  are  going- to  get  You  are  go- 
ing to  get  more."  That  he  afterwards  saw 
Dr.  White  talking  to  Ross  earnestly.  That 
after  luncheon  be  approached  Ross  and  asked 
him  if  he  knew  what  he  had  been  doing,  that 
be  could  send  him  (Ross)  with  White  and 
Ollkyson  to  State  Prison,  that  they  were 
conspiring  together  to  do  Mrs.  White  an  in- 
jury— and  told  him  that  be  had  seen  him 
take  money  from  Dr.  White  tn  the  hall,  that 
he  was  interfering  with  Justice,  etc.,  and 
that  be  proposed  to  complain  to  the  Vice 
Chancellor  and  threatened  him  with  punish- 
ment, and  that  Ross  said  to  him  that  be 
would  be  wilUing  to  tell  the  truth  about  It 
And  -Col.  Ward  said:  "That  is  all  I  want 
yoa  to  do.  You  tell  the  truth  when  this  mat- 
ter comes  up,  for  I  am  certainly  going  to  call 
the  Vice  Chancellor's  attention  to  this  matter." 
And  that  shortly  afterwards  Ollkyson  came 
to  him  and  started  to  repeat  to  him  what  he 
told  him  in  the  morning,  and  that  Mr.  Ward 
told  htm  that  be  had  heard  him  talking  to 
Boss,  and  that  Ollkyson  said,  "They  have 


given  me  money  to  go  away,  $6,  and  I  wont 
give  It  back  to  them,  but  I  am  going  to  tell 
the  truth,"  and  that  he  put  Ross  on  the  stand, 
with  tbe  result  already  stated. 

Now,  the  principal  and  most  Important 
question  to  be  determined  is,  did  Dr.  White 
give  Ross  money?  For,  if  be  did,  then,  under 
all  the  evidence  tn  this  case,  there  can  be  no 
.doubt  of  the  object  for  which  be  gave  it  to 
him.  If  he  gave  the  money,  as  testified  to  by 
Mr.  Ward  and  Ross  himself,  then  be  is  so 
thoroughly  contradicted  In  tbe  case  that  I 
am  Justified  in  asstuning  that  tbe  evidence 
of  tbe  other  witnesses,  Ross  and  Ollkyson, 
Is  true,  namely,  that  be  gave  it  to  him  for  the 
purpose  stated.  And  it  is  also  true  that.  If 
what  Mr.  Ward  swears  to  is  not  true,  then 
he  is  a  part  and  parcel  of  the  conspiracy 
which  is  charged  by  the  counsel  of  Dr.  White 
against  Mrs.  White  and  Zlnk.  Now,  there  is 
one  remark  to  be  made  about  Mr.  Ward  and 
his  evidence.  In  tbe  flrst  place,  he  is  a  mem- 
ber of  the  bar  of  the  state  of  New  Jersey,  of 
long  and  high  standing,  and,  also,  be  is  a 
man  of  great  experience  In  affairs,  and  to  say 
the  least  of  ordinary  common  sense  and 
Judgment;  and  all  this  is  quite  independent 
of  the  reputation  for  honesty  and  truthful- 
ness which  must  be  accorded  to  him.  But 
grant,  for  argument's  sake,  that  he  is  capable 
of  devising  such  a  conspiracy  and  setting  It 
in  motion,  as  is  claimed  by  tbe  defendant; 
would  be  be  foolish  enough  to  do  it?  Cer- 
tainly, if  he  did  undertake  it,  he  must  have 
known  that  when  he  Instigated  Ross  to  go 
through  the  motions  which  be  did  with  Oll- 
kyson— for  it  must  be  remembered  that  there 
Is  no  kind  of  doubt  but  that  Ross  did,  in  bis 
drunken  moments,  openly  declare  to  Ollky- 
son that  he  had  done  the  square  thing  by 
hUn,  and  that  he  must  go  away,  or  know 
nothing  if  be  got  on  the  stand — I  say  that 
when  Mr.  Ward  devised  that  scheme  and  set 
It  in  motion.  If  be  did  do  it,  be  must  have 
known  that  he  was  subjecting  himself  to  the 
risk  of  having  both  those  persons,  who  were 
before  that  day,  so  far  as  appears,  perfect 
strangers  to  him,  betray  him,  and  If  they  be- 
trayed blm,  the  result  would  be  ruinous  to 
him.  Now,  It  seems  to  me  that  the  notion 
that  Col.  Ward  would  place  himself  at  the 
mercy  of  f^o  such  men  as  the  defendant  in- 
sists Ross  and  Ollkyson  are  is  simply  in- 
credible. But  now.  Independent  of  that  con- 
sideration, is  it  possible  to  believe  that  0>L 
Ward  has  deliberately  perjured  himself  In 
the  story  which  he  tells?  I  am  unable  to 
believe  that  he  has.  His  story  fits  in  sub- 
stantially with  that  of  Ross  and  Ollkyson 
and  Van  Buren  and  several  other  witnesses 
called  by  Mr.  Thompson,  and  all  that  evi- 
dence Is  entirely  Inconsistent  with  the  truth 
of  tbe  line  of  defense  put  forward  by  Dr. 
Wblte  and  by  Spitz. 

It  Is  urged  that  tbe  evidence  of  Ollkyson 
was  not  of  sufficient  Importance  to  make  It 
worth  while  for  Dr.  White  to  spend  the  mon- 
ey which  It  is  allied  he  did  spend  for  tbe 
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porpoae  of  auppresalng  It,  and  hence  that 
there  was  no  sufficient  motive  for  the  act 
The  evidence  Is  that  Gllkyson  told  Col.  Ward 
that  he  had  met  Dr.  White  at  Mrs. 
Eaton's  house  late  In  the  evening,  and  that 
the  doctor  had  there  produced  spirits  and 
treated  him,  and  that  some  conversation  had 
passed  between  him  (GlUcyson)  and  the  doc- 
tor, from  which  It  might  be  Inferred  that  thQ 
doctor  had  admitted  to  Ollkyson  that  Mrs. 
Eaton  was  a  person  of  easy  virtue.  Here, 
then,  was,  I  think,  a  sufficient  motive.  How- 
ever, the  fact  that  Dr.  White  was  seen  In  Mrs. 
Eaton's  house  in  the  evening  was  one  which 
It  Is  quite  evident  the  doctor  might  not  wish 
to  have  proven  against  him,  and  It  would 
be  Impossible  for  the  court  to  estimate  In 
money  the  measure  of  his  desire  to  suppress 
the  evidence.  Then,  again.  Is  It  at  all  prob- 
able that  the  two  men,  Ross  and  Gilkyson, 
would  bave^stood  out  to  the  end  in  support  of 
their  stories,  if  those  stories  had  been  false? 
The  case  of  Gllkyson  Is  remarkable  In  that  re- 
spect He  had  everything  to  gain  and  noth- 
ing to  lose  by  adberlng  to  the  denial  he 
had  made  both  to  Krlger  and  Judge  Hud- 
speth. What  Influence  changed  him?  Did 
Ztnk  operate  upon  him?  There  is  no  proof 
of  it  On  the  contrary,  the  proof  la  that  he 
(Gllkyson)  was  constantly  watched  and 
pressed  by  Dr.  White  and  hla  employes.  No 
stone  waa  left  unturned  to  keep  him  to  his 
denial.  So  far  as  appears,  his  employers 
were  friendly  to  Dr.  White.  Then,  again, 
how  can  we  account  for  the  conduct  of  Dr. 
White  and  his  employes  In  following  up  Gll- 
kyson so  closely  and  procuring  these  state- 
ments from  him,  if  Dr.  White  was  Innocent? 
Then,  again,  I  have  read  the  evidence  of  the 
two  witnesses,  Roas  and  Gllkyson,  several 
times,  and  I  find  It  difficult  to  believe  they 
conld  have  concocted,  though  inspired  by  C!ol. 
Ward,  and  have  carried  through,  a  scheme 
such  as  it  Is  contended  they  have,  and  relate 
it  on  the  stand,  and  stood  the  test  of  cross- 
examination  as  well  as  they  have.  If  it  had 
not  been  substantially  true. 

An  attempt  baa  been  made  to  discredit  the 
evidence  of  Col.  Ward  and  of  Rosa  and  Gllky- 
son by  showing  that  the  alleged  payment  by 
Dr.  White  to  Ross,  which  they  charged  was 
made  In  the  main  corridor  of  the' courtroom, 
must  have  been  so  made  in  the  presence  of 
several  persona  under  circumstances  which 
render  It  highly  Improbable  that  Dr.  White 
would  attempt  such  a  thing.  For  this  pur- 
pose the  hour  mentioned  by  Col.  Ward  and 
by  Rosa  for  that  occurrence  is  relied  upon, 
and  evidence  Is  given  tending  to  show  that 
the  corridor  waa  at  that  time  full  of  people 
who  must  have  witnessed  the  transaction. 
Now,  In  the  first  place,  no  particular  hour 
was  or  could  be  fixed,  either  by  Col.  Ward  or 
by  the  witnesses  who  testify  to  the  condition 
of  the  corridor  at  the  time.  It  appears  that 
persona  were  lounging  In  and  passing  through 
the  corridor  at  various  times,  but  the  whole 
time  was  not  covered  by  the  evidence ;  and. 


considering  It  all  together,  I  am  satisfied  that 
It  was  quite  easy  for  Dr.  White  to  hand  the 
money  to  Ross  at  the  place  mentioned,  near 
the  outside  swinging  doors  and  near  the  en- 
trance to  the  courtroom  No.  2,  where  CoL 
Ward  stood,  without  being  observed  by  any 
person  In  the  lobby  other  tlian  Dr.  White's 
own  friends. 

Again,  some  confusion  In  the  evidence 
arises  out  of  the  fact  that  Ross,  Gilkyson, 
and  Spitz  went  out  to  lunch  at  or  shortly 
after  12  o'clock,  and  before  the  midday  re- 
cess of  court  which  was  between  1  and  2 
o'clock.  I  gather  the  order  of  events  to  be 
as  follows:  The  money  was  handed  by  Dr. 
White  to  Ross  about  11  a.  m.,  or  possibly  a 
quarter  of  an  hour  sooner,  or  a  quarter  of  an 
hour  later.  Ross  and  Gllkyson,  followed  by 
ZInk,  left  for  the  drinking  saloon,  all  fol- 
lowed by  Dr.  White  and  his  party.  They 
drank  several  times,  until  both  Ross  and 
Gilkyson  became  somewhat  Intoxicated — Boss 
probably  the  more  of  the  two.  They  returned 
to  the  courtroom  at  or  about  2  o'clock. 
Ross  showed  his  condition  by  loud  talk,  etc., 
and  offered  Gllkyson  some  money  almost 
openly.  So  Gerhart  swears,  and  la  corroborat- 
ed by  Gilkyson,  who  swears  that  he  first  re- 
fused the  money  and  afterwards  accepted  It 
They  then  went  to  luncheon  under  the  escort 
of  Spits,  and  had  a  further  talk  about  money 
with  Gllkyson,  and  I  infer  that  he  had  re- 
quired $5  cash,  and  a  promise  of  more  at  the 
end  of  his  evidence  Ross  had  already  ob- 
tained an  additional  $5  from  White.  After 
innch  they  again  ascended  to  the  courtroom, 
reaching  there  about  1  o'clock.  Rosa  then 
gave  Gilkyson  $5,  and  promised  him  another 
^  after  he  came  off  the  stand,  and  Mrs. 
Eaton  also  promised  him  an  additional  $5.  A 
little  after  l  o'clock,  and  after  the  court  had 
arisen,  they  descended  in  the  elevator,  and 
on  their  way  down  Ross  exposed  himself  by 
reminding  Gllkyson  of  the  money  he  had  paid 
him,  and  promised  him  more  In  the  presence 
of  Spitz  and  Col.  Ward  and  some  others. 
They  then  had  further  refreshments  In  one 
of  the  eating  and  drinking  places,  and  Rosa, 
being  sickened,  relieved  his  stomach,  and 
found  his  way  back  to  the  courtroom  about 
or  a  little  after  2  o'clock.  Then  he  was  ac- 
costed by  Col.  Ward,  and  threatened  with 
prosecution,  unless  he  told  the  truth,  and  Gll- 
kyson was  accosted  by  Dr.  White  and  urged 
to  go  home.  White  called  out  Spitz  and  gave 
him  money  to  send  Gilkyson  home,  and  Spits 
went  out  with  Gllkyson  and  gave  him  another 
^,  and  started  him  off  for  home.  That  I  be- 
lieve to  be  the  order  of  events  and  the  actual 
truth  of  the  case. 

The  result  is  that  I  find,  as  a  matter  of 
fact,  that  Dr.  White,  Spitz,  and  Mrs.  Baton 
were  all  oigaged  In  the  enterprise  of  sup- 
pressing Gllkyaon's  evidence  which  he  was 
expected  to  (^ve  on  the  merits  of  the  case. 
And  I  further  find  that  Dr.  White,  Spitz, 
Gerhart,  Krlger,  and  Mrs.  Eaton  were  after- 
wards oigaged  in  a  conspiracy  to  prevent 
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GllkTBon  from  the  telling  the  truth  in  this 
investigation.  Dr.  White  has  been  fully 
beard  by  counsel  on  an  oral  order  to  show 
cause.  The  other  parties  just  named  were 
not  technically  represented  by  counsel,  and 
technically  have  not  had  their  day  in  court, 
though  in  truth  and  fact  th^  have  had  their 
day  in  court  If  they  desire  further  to  be 
heard  In  evidence  and  by  argument,  I  will 
give  them  an  opportunity  to  be  heard. 

Subsequently  all  those  parties  waived 
further  hearing,  and  submitted  to  the  judg- 
ment of  the  court  The  Chancellw  adopted 
the  result  of  the  Vice  Chancellor,  and  sen- 
tenced them  each  to  pay  a  fine,  varying  ac- 
cording to  his  judgment  of  the  degree  of  their 
several  goUta. 


PRTOR  V.  GRAY. 

(Court  of  Chancery  of  New  Jersey.    Dec.  21, 
1805.) 

1.  BqUITT— BnXi— StJFFICIENOT. 

A  bill  alleging  that  the  defendant  under  a 
void  chattel  mortgage  obtained  from  an  insol- 
vent corporation  of  which  complainant  was  re- 
ceiver, by  taking  poesession  and  sale  of  the 
corporation's  chattels,  wronKfnlly  realised  un- 
known sums  of  money,  for  which  an  account- 
ing was  praved,  stated  a  sufficient  ground  of 
equitable  jnriBdiction. 

2.  SAlOH-CKBTAJnTT    OF    AXUCGATIONS. 

A  bill  alleging  the  appointment  of  com- 
plainant as  receiver  of  a  cori>oration ;  the  ex- 
ecution by  the  latter  to  defendant  of  a  chattd 
mortgage  on  the  corporation's  stock  in  trade, 
etc,  that  such  chattels  remained  in  poasession 
of  the  corporation,  etc ;  that  the  mortgage 
was  illegally  recorded,  because  neither  acknowl- 
edged nor  properly  witnessed;  the  subsequent 
taking  posMsslon  of  the  mortgaged  chattels 
by  dnendant;  a  sale  of  i>art  thereof  by  him, 
and  the  acguliBltion  of  possession  by  complain- 
ant under  a  stipulation  with  defendant  pro- 
viding in  effect  that  complainant  should  have 
such  poesession  and  be  entitied  to  sell  the 
chattels  clear  of  the  mortgage,  the  lien  tiiereof. 
if  of  any  validity,  to  attach  to  the  proceeds  of 
the  sale;  a  subsequent  sale  of  the  property 
under  order  of  court — and  further  alleging  that 
defendant  claimed  a  lien  on  the  purchase  money, 
that  he  had  in  his  possession  a  large  sum  de- 
rived from  the  sale  by  him  prior  to  the  time 
complainant  took  possession,  the  filing  of  claims 
against  the  corporation,  and  praying  an  ac- 
counting, was  snfficientiy  definite  In  its  state- 
ments of  fact  to  show  that  it  chargsd  defendant 
with  wrongfully  claiming  under  his  void  chattel 
mor^ge  to  nave  been  entitied  to  sell  the 
chattels  and  keep  the  proceeds,  and  the  subse- 
quent sale  by  complainant  under  the  agree- 
ment that  defendant's  Uen,  If  valid,  should 
attacli  to  the  proceeds  thereof. 
S.  Chattel  MoBTOAaxa— Rsteiitior  ov  Pos- 

8E88ION— RCCORDINO    AOT. 

Under  the  statute  requiring  Immediate  pos- 
ssaslon  as  a  prerequirite  to  the  validation  of  an 
unrecorded  chattel  mortgage,  a  chattel  mortgage 
made  July  ISL  1904,  and  unrecorded,  was  void, 
whcare  possession  of  the  morteaged  property  was 
not  talMD  theiennder  until  DeMmber  6,  1904. 
4.  COBPOBATIOnS  —  IH8OI.VIR0T— Rkcxivebs— 

CoiXBcnoR  or  Assirrs. 

A    receiver    of    an    Insolvent   conioration, 

praying  on  accounting  by  defendant  for  moneys 

reodved  at  a  sale  under  a  void  chattel  mortgage 

e^scnted  by  the  corporation   to  defendant   is 


not  limited  In  challenging  defendant's  wrongful 
acts  under  sudi  mortgage  to  those  done  alter 
complainant's  appointment 
5.  Bquitt— DnrnBBKB  to  Obioinai.  Bux  — 
AiaNDKD  Bnx— Waivxs  of  Objections. 
A  defendant  demurring  to  an  original  bill, 
may  not  reserve  existing  grounds  for  demurrer 
thereto  for  presentation  against  the  bill  as 
amended ;  and  by  failing  to  present  such  grounds 
on  demurrer  to  the  original  bill  be  waives  any 
right  of  objection  baaed  thereon  to  the  same 
extent  as  if  he  had  pleaded  over. 

Bill  by  Robert  W.  Pryor,  receiver  of  the 
B.  a  Faltoute  Hardware  Company,  against 
Allan  J.  Gray.  On  demurrer  to  amended 
bill.    Demurrer  overruled. 

The  bill  of  complaint  in  this  cause,  as 
amended,  alleges  that  the  complainant  was 
on  December  16,  1904,  appointed  receiver 
of  the  Insolvent  p-  corporation  of  the  state 
of  New  Jersey,  because  of  its  insolvency,  and 
that  be  has  duly  qualified  as  such  receiver; 
that  on  July  18,  1904,  the  insolvent  corpo- 
ration executed  to  the  defendant  a  chattel 
mortgage  on  Its  stock  In  trade,  fixtures,  and 
other  personal  property  in  Newark,  N.  J., 
reasonably  worth  $11,000,  to  secure  the  pay- 
ment of  the  sum  of  $5,000;  that  the  mort- 
gaged chattels  remained  in  the  possession  of 
the  Insolvent  company  until  December  6, 
1904;  and  that  the  said  chattel  mortgage 
was  illegally  recorded  in  Essex  county  reg- 
ister's office,  because  it  was  neither  acknowl- 
edged by  the  mortgagor,  nor  was  the  execu- 
tion thereof  proven  by  the  subscribing  wit- 
ness. The  bill  further  alleges  that  on  the 
6th  day  of  December  the  defendant  Gray, 
took  iiossesslon  of  the  mortgaged  chattels, 
and  proceeded  to  sell  the  same  at  retail,  and 
continued  to  do  so  until  December  17,  1904, 
when  the  complainant  as  receiver  of  the 
insolvent  corporation,  took  possession  of  the 
mortgaged  chattels  under  a  stipulation  with 
the  defendant's  solicitor,  whereby  It  was 
agreed  that  the  said  receiver  should  have 
possession  of  the  chattels,  that  they  should 
be  sold  clear  of  the  mortgage,  and  that  the 
lien  thereof,  if  of  any  validity,  should  attach 
to  the  moneys  received  from  the  sale;  that 
all  of  the  said  chattels  were,  under  an  order 
of  this  court  sold  at  public  auction  to  the 
defendant  for  the  sum  of  $3,936,  part  of 
which  was  paid  in  cash,  and  part  secured, 
to  be  paid  by  the  complainant's  bond,  condi- 
tioned that  if  the  mortgage  should  be  de- 
clared Illegal,  and  the  defendant  should  pay 
the  sum  of  $8,641.60,  with  interest  thereon, 
and  perform  the  order  of  the  court  in  relation 
to  the  purchase  money,  the  bond  should  be 
Told.  The  bill  further  alleges  that  the  de- 
fendant claims  a  lien  on  the  purchase  money 
and  on  the  money  due  under  said  bond,  and 
that  he  has  in  his  possession  a  large  sum  of 
money  collected  from  the  sale  of  the  said 
mortgaged  chattels  between  December  6,  and 
December  17,  1904;  that  claims  against  the 
insolvent  company  have  been  filed  with  the 
complainant  as  receiver  to  the  amount  of 
$17,411.07;  and  that  the  proceeds  from  the 
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aale  of  the  mortgaged  chattels  are  all  tbe 
assets  of  the  InsolTent  company  In  ixjssesslon 
of  the  receiver.  The  complainant  prays  that 
the  mortgage  may  be  decreed  fraudulent  and 
void  as  to  him,  and  the  lien  thereof  null  and 
void,  and  that  the  defendant  may  account 
to  the  complainant  for  moneys  received  from 
the  sale  of  chattels  up  to  December  17th, 
at  noon,  and  for  further  relief,  etc  The  only 
defendant  Is  the  chattel  mortgagee,  who  de- 
murs to  the  whole  amended  bill,  and  sets 
forth  five  several  causes  of  demurrer  which 
win  be  hereafter  stated. 

Frank  Benjamin,  for  complainant  Mal- 
colm MacLear,  for  defendant 

GREY,  V.  O.  (after  stating  the  facts).  The 
first  cause  of  demurrer  challenges  the  bill 
because  It  does  not  show  ai^  facts  which  give 
this  court  Jurisdiction,  and  particularly  the 
demurrant  Insists  that  the  bill  shows  that  the 
mortgaged  chattels  have  been  sold  clear  of 
the  mortgage,  and  no  facts  are  alleged  which 
show  that  the  defendant  claims  any  lien  by 
virtue  of  the  mortgage  on  either  the  mort- 
gaged chattels  or  the  money  proceeds  of  their 
sale,  etc.  A  sufficient  ground  of  equitable 
Jurisdiction  Is  stated  In  the  allegations  that 
the  defendant,  under  a  void  chattel  mort- 
gage obtained  from  the  lnsolv«it  corporation, 
has,  by  taking  possession  and  sale  of  that 
company's  chattels  wrongfully,  realized  un- 
known sums  of  money,  for  which  the  bill 
prays  he  may  be  decreed  to  account  to  the 
receiver  of  that  company.  The  bill,  taking 
It  as  a  whole.  Is  also  sufficiently  definite  In 
Its  statements  of  fact  to  show  that  It  charges 
that  the  defendant  wrongfully  claims  under 
his  void  chattel  mortgage  to  have  been  en- 
titled to  sell  the  Insolvent  company's  chattels 
and  keep  the  proceeds;  that  the  moneys  In 
dispute  were  realized  under  an  order  of  this 
court  upon  an  agreement  of  the  defendant 
that  the  mortgaged  chattels  should  be  sold 
clear  of  the  disputed  chattel  mortgage;  and 
that  the  lien  thereof.  If  It  had  any  validity, 
should  attach  to  the  moneys  proceeding  from 
that  sale.  The  averments  of  the  amended 
bill  Inform  the  defendant  that  the  subject 
regarding  which  he  is  called  upon  to  respond 
Is  bis  claim  to  a  lien,  by  virtue  of  his  chat- 
tel mortgage,  upon  the  goods  of  the  Insolvent 
company,  and  upon  the  fund  raised  by  the 
sale  of  the  chattel  mortgaged  goods,  which 
chattel  mortgage  the  complainant  charges  Is 
void  because  not  lawfully  recorded.  This  no- 
tifies the  defendant  of  the  purpose  of  the  suit 
which  the  Ck>urt  of  Appeals  has  held  Is  all 
that  Is  required  In  bills  In  equity.  Mutual 
Life  Ins.  C!o.  v.  Sturges,  33  N.  J.  Eq.  337. 
The  first  ground  of  demurrer  is  overruled. 

The  second  ground  of  demurrer  avers  that 
the  complainant's  attack  on  the  chattel  mort- 
gage is  inefficient  because  on  the  face  of  the 
bill  it  appears  that  the  defendant  had,  in 
fact,  taken  possession  of  the  mortgaged  prop- 
erty before  the  complainant  was  appointed 


receiver  for  the  Insolvent  company  mort- 
gagor. The  statute  In  dealing  with  the  sort 
of  possession  which  may  validate  an  unre- 
corded chattel  mortgage  declared  that  It  must 
be  Immediate.  The  complainant's  contention 
is  that  the  entry  of  the  defendant's  chattd 
mortgage  In  the  mortgage  book,  without  ei- 
ther certificate  of  its  acknowledgment  or 
proof  of  its  execution,  was  in  law  not  a  record- 
ing. The  pleadings  show  that  the  chattel 
mortgage  was  made  on  the  13th  day  of  July, 
1904,  and  that  possession  of  the  mortgaged 
goods  was  taken  under  It  on  the  6th  day  of 
December,  1904,  nearly  six  months  after  its 
execution.  In  Roe  v.  Meding,  63  N.  3.  Eq. 
868,  38  AtL  894,  the  Court  of  Appeals  declar- 
ed that  the  requlremoit  of  the  state  regard- 
ing chattel  mortgages  Is  for  Immediate  re- 
cording or  Immediate  taking  possession,  for 
the  obvious  reason  that  one  or  the  other  Is 
necessary  to  give  notice  to  possible  creditors 
of  the  mortgagor  of  the  mortgagee's  interest 
In  the  goods.  In  that  case  the  delay  In  re- 
cording was  less  than  three  months,  yet  it 
was  held  to  Invalidate  the  chattel  mortgage. 
The  receiver  is  not  limited  in  challenging 
the  defendant's  wrongful  acts  to  those  done 
after  his  appointment  The  second  ground  of 
demurrer  is  overruled. 

The  third  ground  of  demurrer  contends 
that  the  bill  of  complaint  does  not  show  that 
the  defendant  claims  any  lien  on  the  moneys 
received  from  the  sale  of  the  mortgaged  chat- 
tels, by  virtue  of  the  mortgage,  and  does 
not  show  that  the  defendant  has  filed  any 
claim  with  the  receiver  for  moneys  due  under 
the  chattel  mortgage,  or  due  by  virtue  there- 
of. This  Is  substantially  answered  In  the 
above  discussion  of  the  first  ground  of  demur- 
rer. Upon  the  whole  case,  as  exhibited  by 
the  said  bill  of  complaint  It  obviously  ap- 
pears that  the  complainant,  as  receiver,  etc.. 
alleges  that  the  defendant  by  virtue  of  his 
void  chattel  mortgage,  and  of  the  stipulation 
with  the  recelvo',  claims  a  lien  upon  the 
proceeds  of  the  sale  of  the  mortgaged  goods. 
This  ground  of  demurrer,  therefore,  should 
be  overruled. 

The  fourth  ground  of  demurrer  Is  that  the 
amended  bill  of  complaint  does  not  show 
that  there  are  any  moneys  due  by  the  In- 
solvent company  to  persons  other  than  the 
defendant  or  that  persons  other  than  the  de- 
fendant are  interested  In  the  estate  of  the 
Insolvent  company.  The  fifth  ground  of  de- 
murrer Is  that  the  amended  bill  of  complaint 
does  not  show  that  there  are  not  sufficient 
moneys  to  pay  all  the  debts  of  the  insolvent 
company.  Both  these  grounds  of  demurrer, 
challenging  the  amended  bill  (and  Indeed 
most  of  the  others),  might  have  been  assign- 
ed against  the  original  bill  of  complaint  be- 
fore it  was  amended.  The  defendant  de- 
murred to  that  bill,  and  did  not  then  see  fit 
to  present  these  criticisms  as  grounds  of  de- 
murrer. He  thereby  waived  any  right  of  ob- 
jection for  that  cause  to  the  same  extent 
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as  if  be  had  pleaded  ot«.  Bean  ▼.  Ayen, 
69  Me.  128.  He  may  not  reserve  existing 
grounds  of  demurrer  to  an  original  bill,  and 
by  presenting  tbose  defects  successively 
against  amendments  unreasonably  protract 
litigation  and  unjustly  enhance  the  costs.  Id. 
The  demurrer  should  be  overruled,  wltb 
costs. 


riDBLlTT  TRUST  CO.  v.  STATBN  ISLAND 
CLAY  GO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Nov.  22, 
1905.) 

Chattel  Mobtqages — Failuim  to  Recxjed — 
Effect — CBBDrrORB  Ertttlxd  to  Assebt  Iir- 
vALiDrrr. 

Under  the  chattel  mortgage  act,  declaring 
that  an  unrecorded  mortgage  "shall  be  absolute- 
ly void  as  against  the  creditors  of  the  mort- 
gagor," an  unrecorded  chattel  mortgage  is  void 
as  to  creditors  of  a  purchaser  of  the  mort- 
gaged propo^  subject  to  the  mortgage;  such 
owner  becoming,  within  the  meaning  of  the 
statute,  a  mortgagor. 

Bin  to  foreclose  by  the  Fidelity  Trust  Com- 
pany against  the  Staten  Island  Clay  CJom- 
pany  and  others.  Application  for  a  rehear- 
ing and  an  order  permitting  defendant  Dick- 
inson, as  receiver  of  defendant  corporation, 
to  amend  his  answer,  etc.    Motion  allowed. 

S.  W.  Beldon,  for  complainant  J.  M. 
Dickinson,  for  defendant  receiver. 

BEROEN,  V.  C.  The  questions  presented 
on  the  final  hearing  of  this  cause  having  been 
dispose  of  tn  accordance  with  the  situation 
then  existing.  Application  Is  now  made  for 
a  rehearing,  and  an  order  permitting  the 
defendant  Dickinson  to  amend  bis  answer  so 
that  it  may  set  out  that,  as  receiver  of  the 
defendant  corporation,  he  represents  cred- 
itors whose  debts  are  unpaid,  and  also  for 
permission  to  submit  testimony  in  support  of 
such  amendment,  It  being  suggested  to  the 
court  that  this  defense  was  inadvertently 
overlooked  by  counsel  on  the  former  bearing. 
The  application  being  made  on  behalf  of 
creditors.  Is  well  addressed  to  a  court  of 
equity,  and  should  receive  favorable  consid- 
eration If  bona  fide  creditors  will  be  bepe- 
fited  thereby.  The  complainant  resists  this 
application  upon  the  ground  alone  that,  ad- 
mitting the  applicant's  claim  to  be  true  In 
■  fact,  no  relief  can  be  givea  The  contest 
I  relates  to  the  lien  of  a  chattel  mortgage  on 
personal  property,  which  for  want  of  proper 
record,  the  complainant  concedes  is  void  as 
to  creditors  of  the  mortgagor.  The  mortgage 
was  given  by  the  Staten  Island  Terra  Cotta 
Lumber  Company;  It  was  never  recorded, 
and  the  mortgaged  chattels  remained  In  the 
possession  of  the  mortgagor,  by  whom  they 
were  sold  in  bulk  to  the  defendant  company, 
of  which  the  present  applicant  is  the  receiver, 
sppointed  In  Insolvency  proceedings.  The 
sale  wa*  made  subject  to  the  mortgage,  so 


that  the  purchaser  took  with  notice  of  the 
mortgage,  and,  as  between  it  and  the  mort- 
gagee, it  was  a  valid  Incumbrance.  The  ap- 
plicant now  claims  the  right  to  contest  the 
validity  of  this  mortgage  as  the  representa- 
tive of  the  creditors  of  such  purchaser;  It 
not  appearing  that  there  are  any  creditors  • 
of  the  mortgagor.  The  complainant  puts  its 
resistance  to  the  granting  of  the  application, 
upon  the  ground  that  the  statute  declares 
such  an  unrecorded  mortgage  void,  only  as 
to  the  creditors  of  the  party  giving  the  mort- 
gage,  and  that  the  advantage  which  the  law 
gives  to  the  creditors  of  a  mortgagor,  where 
the  mortgage  is  not  recorded,  does  not  ex- 
tend to  creditors  of  a  purchaser  from  the 
mortgagor.  The  pertinent  words  contained 
In  the  chattel  mortgage  act  are,  "shall  be  ab- 
solutely void  as  against  the  creditors  of  the 
mortgagor."  The  complainant  contends  that 
these  words  have  a  limited  meaning,  and 
that  if  there  are  no  creditors  of  the  person 
who  gave  the  mortgage,  there  Is  no  such 
"mortgagor,"  as  the  act  contemplates,  and 
that  the  mortgage  is  good,  though  unrecord- 
ed, not  only  against  the  purchaser  wltb  no- 
tice, but  also  against  the  creditors  of  such 
purchaser,  even  tbough  they  have  dealt  with, 
and  extended  credit  to  him,  as  the  owner  of 
the  goods,  without  actual  or  constructive 
notice  that  such  chattels  are  subject  to  the 
lien  of  the  mortgage. 

Before  the  recording  act,  chattel  mortga- 
ges unaccompanied  by  change  of  possession 
were  prima  facie  fraudulent  as  to  creditors, 
mortgagees  or  purchasers,  without  notice; 
the  fraud  inferred,  however,  being  subject 
to  explanatory  evidence  of  the  bona  fides  of 
the  transaction,  and  the  act  referred  to  was 
passed  to  enable  the  holder  of  a  mortgage  to 
permit  the  owner  to  retain  possession,  and 
at  the  same  time  warn  all  who  might  give 
credit  to  the  owner  because  of  bis  posses- 
sion of  the  goods,  that  there  was  an  outstand- 
ing claim  against  them.  Knickerbocker  Trust 
Company  v.  Penn.  Cordage  Company,  65  N. 
J.  Eq.  181-185,  55  Ati.  231.  This  mortgage. 
In  the  absence  of  the  statute,  would  be  void 
as  to  every  creditor  of  a  subsequent  owner  of 
the  goods,  who  might  obtain  a  lawful  lien 
thereon,  because  possession  of  the  goods  had 
not  been  taken  by  the  mortgagee,  unless  such 
uontransfer  was  satisfactorily  explained,  for 
such  neglect  to  take  possession  was  held  to 
be  prima  facie  fraudulent  We  must  there- 
fore consider  to  what  extent  the  recording 
act  has  changed  the  relation  of  the  parties 
to  such  a  contract  By  its  terms,  a  mort- 
gage on  chattels,  imaccompanied  by  posses- 
sion, Is  made  absolutely  void  as  to  the  cred- 
itors of  the  mortgagor,  the  purpose  of  the 
act  being  to  protect  persons  in  extending 
credit  to  one  having  the  visible  possession 
and  ownership  of  chattels,  unless  the  mort- 
gagee saw  fit  to  make  public,  in  the  manner 
required  by  law,  bis  claim  against  such  goods. 
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To  reed  the  act  In  tbe  restricted  Bcnae  now 
contended  for  would  aid  In  the  perpetration  ot 
the  very  fraud,  which  at  common  law  was  so 
strongly  condemned,  for  the  mortgagee  with 
his  secret  claim  eonld  stand  by  and  permit 
the  original  mortgagor  to  dispose  of  the  chat- 
tels in  bulk,  subject  to  his  mortgage,  and 
thus  allow  the  purchaser  to  deal  with  his 
creditors  as  the  owner  of  unincumbered 
property.  As  the  mortgagee  with  knowledge 
of  tbe  transfer  by  the  mortgagor  to  a  third 
party,  as  is  the  case  here,  could  reduce  the 
goods  to  Its  possession,  it  has,  in  my.  opinion, 
no  greater  protection  for  its  unrecorded 
mortgage  against  the  creditors  of  the  pur- 
chaser, than  it  would  have  had  against  the 
creditors  of  the  mortgagor,  and  having  per- 
mitted a  new  owner  to  retain  the  possession 
of  the  goods,  that  owner  becomes,  within  the 
meaning  of  the  statute,  a  mortgagor. 

The  complainant's  claim  Is  that  he  la  re- 
lieved from  tbe  consequences  of  his  neglect 
to  take  possession,  which,  under  the  common 
law,  renders  bis  mortgage  prima  facie  fraud- 
ulent, because  under  the  recording  act  the 
failure  to  record,  where  tbe  possession  of  the 
mortgaged  property  remains  unchanged,  only 
avoids  the  mortgage  as  to  the  persons  named, 
and  that  as  to  all  others  It  is  a  valid  incum- 
brance. In  other  words,  a  chattel  mortgage, 
unaccompanied  by  change  of  possession  of 
the  property,  is,  because  of  the  act,  a  stron- 
ger security  than  It  was  before,  and  no 
fraud  can  be  imputed  for  want  of  record,  in 
such  cases,  so  that  instead  of  being  prima 
facie  frandnlent,  it  is  good  against  every  one, 
other  than  the  limited  class  named  in  the 
statute.  This  reasoning  does  not  convince 
me  as  being  sound,  for  I  think  the  words  and 
plain  Intent  of  the  act  are  against  such  con- 
struction, and  that  it  makes  all  such  mort- 
gages void  as  against  tbe  creditors  of  any 
owner  holding  the  property,  subject  to  such 
unrecorded  mortgage,  with  the  knowledge 
and  consent  of  tbe  mortgagee.  When  con- 
ditions change  and  Innocent  parties  may 
suffer,  it  becomes  the  duty  of  the  mortgagee 
to  warn  them  by  taking  possession  if  be  de- 
sires to  obtain  priority  of  lien. 

My  conclusion  is  that  under  the  condi- 
tions present  here  this  mortg^age  is  void  as 
against  the  creditors  of  the  purchaser  from 
the  mortgagor,  and  that  the  recording  act 
does  not  remove  the  imputation  of  fraud 
which  the  common  law  attached  to  a  chattel 
mortgage  of  goods  unaccompanied  by  change 
of  possession,  and  that  while  it  may  not  be 
void  as  to  the  purchaser  because  of  notice, 
such  notice  is  not  cliargeable  to  bis  cred- 
itors. It  therefore  follows  that  if  this  ap- 
plicant can  support,  with  evidence,  the  al- 
legations he  proposes  to  incorporate  in  his 
amended  answer,  this  mortgage  would  be 
Toid  as  to  sncb  creditors,  and  I  will  allow 
the  motion. 


PBRLBBRO  T.  SMITH. 

(Court  of  Chancery  of  New  Jersey.    Dee.  6, 
190B.) 

1.  TBAnS-MABKS  AND  TBAOK-NAIOBS— FIUN6 

IR  Patent  Omos. 

No  rights  are  acqnired  by  the  filing  of 
a  label  in  the  United  States  Patent  Office,  aa 
against  any  person  doing  business  in  the  same 
state,  since  Congress  has  no  power  to  legislate 
with  respect  to  trade-marks  so  far  as  concerns 
oommeroe  within  the  boundaries  of  a  state. 

[Ed.  Note. — For  cases  in  point  see  voL  46. 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  (f 
46,  47.] 

2.  Same — TTitfaib  CoHPETrnoir. 

Where  the  owner  of  a  shoe  store  marked 
all  of  the  shoes  he  sold  "Eagle  Shoes,"  thoogh 
they  were  procured  from  varions  sources,  so 
that  the  name  did  not  indicate  any  particnlar 
brand  or  make  of  shoes,  he  Is  not  entitled  to 
protection  hi  the  use  of  tbe  name. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trade-Marks  and  Trade-Names,  H 
4-7,  78^] 

8.  Baue. 

One  who  procnred  from  a  manufactorer 
shoes  marked  S<agle  Shoes"  could  not  be  en- 
joined from  selling  them  by  one  who  had  pre- 
viously built  np  a  bnsiness  in  the  sale  of  shoes, 
and  who  marked  all  his  shoes  "Eagle  Shoes, 
where  the  name  had  formerly  been  used  by 
various  manufacturers,  and  where  the  person 
sought  to  be  enjoined  did  not  attempt  &  any 
way  to  deceive  the  public  into  the  belief  that 
they  were  buying  the  shoes  offered  foi*  sale 
by  the  other  person. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trade-Marks  and  Trade-Names,  {{ 
78-84.] 

Suit  for  Injunction  by  Edward  Perlberg 
against  Samuel  O.  Smith,  trading  as  S.  G. 
Smith  &  Go.  Heard  upon  bill,  answer,  r^U- 
catlon,  and  proofs  In  open  court  BUI  dis- 
missed. 

This  is  a  bill  filed  by  Edward  Perlberg 
against  Samuel  C.  Smith  to  restrain  the  lat- 
ter from  selling  shoes  under  the  name  of 
"Eagle  Shoes."  The  bill  sets  out  that  the 
complainant  Is  a  shoe  dealer  in  Jersey 
City,  with  a  place  of  business  at  Na  2  Newark 
avenue  In  said  city,  and  that  the  defendant 
is  a  shoe  dealer,  with  a  place  of  business  at 
No.  90  Newark  avenue  in  said  city;  that  tlie 
complainant,  some  seven  years  ago,  adopted 
a -label  to  be  placed  upon  shoes  sold  by  him, 
and  upon  the  12th  of  October,  1901,  filed  in 
the  office  of  the  Department  of  the  Interior, 
in  the  Patent  Office,  a  copy  of  said  lal>el  and 
received  from  said  office  letters  patent  there- 
for; that  he  had  used  said  trade-mark  for  a 
long  time  prior  to  obtaining  said  letters  pat- 
ent, and  is  still  using  the  same;  that  the 
public  have  placed  great  confidence  in  said 
trade-mark,  and  that,  by  reason  ot  the  con- 
fidence of  the  public  in  the  said  style  and 
make  of  the  shoes  sold  by  him  and  marked 
in  accordance  with  the  said  letters  patent, 
he  has  built  np  a  lucrative  and  prosperous 
business,  and  that  the  style,  make,  comfort, 
and  durability  of  said  shoes  have  been  recog- 
nized by  the  public;  that  he  is  the  sole  pos- 
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(cssor  and  owner  of  raid  trade-mark,  and  Is 
the  sole  and  exclusive  agent  for  tbe  sale  of 
tbe  ral(I  Eagle  Shoes;  "and  tbat  Samnel 
Smith  represents  to  tbe  trabllc  tbat  he  has 
for  sale  shoes  known  as  liagle  Shoes,' "  which 
shoes  complainant  Charges  are  Inferior  to  the 
shoes  sold  by  bim.  The  complainant  further 
charges  that  Smith  Is  nslng  the  same  labels 
u  complainant,  and  tbat  by  reason  of  the 
acts  of  tbe  defendant  complainant  la  irre- 
parably damaged,  and  should  be  protected  by 
tbe  injunction  of  this  court  Tbe  answer  of 
tbe  defendant  need  not  be  further  referred  to 
than  to  state  tbat  it  denies  all  of  tbe  material 
allegatlonsof  tbe  complainant  and  puts  him 
to  proof  with  respect  to  his  right  to  relief. 

J.  Merrltt  Lane,  for  complainant  Ohas.  OL 
Kelly  and  0.  J.  Roe,  for  defendant 

GABRISON,  V.  a  (after  stating  the  facts). 
The  proofs,  so  far  as  they  are  pertinent  to 
the  decision,  show  that  Edward  Perlberg,  in 
the  year  1898,  opened  a  shoe  store  at  No.  2 
Newark  avenue,  in  Jersey  City.  He  had  not 
been  In  the  shoe  business  prior  to  tbat  time. 
His  name  did  not  appear  upon  any  sign,  and 
tbe  sign  that  he  adopted  had  upon '  It  the 
words  the  "Eagle  Shoe  Store."  Upon  the 
windows  of  his  store  he  had  painted  the  rep- 
resentation of  an  eagle  with  outstretched 
wings,  bearing  in  its  claw  a  shoe.  This  pic- 
tnre,  with  the  addition  of  a  streamer  pro- 
reeding  from  tbe  beak  of  the  eagle  upon 
which  were  the  words  "Eagle  Shoes,"  con- 
stituted tbe  label  adopted  by  the  complain- 
ant and  subsequently  filed  by  bim  in  tbe 
Patent  OfQce.  The  proofs  are  Indefinite  as 
to  whether  he  ever  placed  this  complete  label 
upon  any  of  the  goods  sold  by  him,  but  if  he 
did.  Its  use  was  early  discontinued,  and  no 
part  of  bis  present  claim  rests  upon  the  use 
by  him  of  this  label.  He  advertised  very  ex- 
tensively in  the  local  newspapers  and  by 
handbills,  always  referring  to  his  store  as 
the  "Ragle  Shoe  Store."  and  always  calling 
attention  to  the  shoes  that  he  sold  under  the 
name  of  "Eagle  Shoes."  There  Is  abundant 
proof  that  shoe  stores  in  many  other  places 
had  adopted  the  name  "Eagle  Shoe  Store" 
long  prior  to  the  time  that  the  same  was 
adopted  by  the  complainant  for  bis  store. 
The  proofs  are  also  perfectly  clear  that  the 
word  "Eagle,"  in  connection  with  shoes,  has 
been  at  various  times  and  in  various  places, 
by  manufacturers  and  local  dealers,  used  to 
designate  shoes  sold  by  th«n,  and  that  it 
was  so  used  long  prior  to  the  time  that  Perl- 
berg  went  into  the  shoe  business.  In  some 
instances  the  words  "Eagle  Shoes"  were 
placed  upon  the  shoe  when  made  by  the 
manufacturer,  and  In  others  they  were  placed 
thereon  by  the  local  dealer  himself.  Those 
that  were  marked  by  the  manufacturer  were 
sold  either  directly  to  the  retailer  or  were 
sold  to  jobbers  and  by  them  sold  to  retailers, 
or  were  sold  at  auction  to  whomsoever  would 
boy.    The  defendant  Smith,  for  at  least  18 


years  has  been  in  the  shoe  business  in  Jersey 
City;  bis  store  now  being  at  No.  90  Newark 
avenue  in  said  city.  This  is  near  where 
Perlberg  opened  his  store.  Just  prior  to  the 
filing  of  the  bill  in  this  cause  it  is  proven  tbat 
Smith  placed  placards  upon  the  outside  of 
his  store  announcing  a  sale  of  "Eagle  Shoes," 
with  the  prices  stated.  The  shoes  thus  ad- 
vertised were  made  by  Taylor,  a  manufactur- 
er, who  had  marked  them  "Eagle  Shoes,"  and 
were  sold  to  Smith  through  a  jobber  named 
Young.  They  had  upon  the  sole  a  representa- 
tion of  an  eagle  and  the  name  "Eagle  Shoes,"  - 
together  with  tbe  price.  They  also  had  upon 
the  back  strap  the  name  "Eagle  Shoes,"  with 
the  price. 

The  complainant  alleges  that  Smith's  rea- 
son for  advertising  the  sale  of  "Eagle  Shoes" 
was  to  revenge  bimsdf  upon  Perlberg  be- 
cause of  a  real  or  fancied  grievance  that  he 
had  against  Perlberg  with  respect  to  the 
agency  for  tbe  sale  of  shoes  named  "Queen 
Quality  Shoes."  I  believe  Smith  displayed 
the  placards,  announcing  the  rale  of  the 
Eagle  Shoes  he  had,  to  catch  some  of  tbe 
custom  attracted  by  Perlberg's  advertising. 
Smith  testifies,  and  It  Is  not  disputed,  tbat 
for  more  than  11  years  on  and  ott  he  had 
sold  different  shoes  from  different  sources  of 
manufacture  which,  in  one  way  or  another, 
were  designated  as  "Eagle  Shoes";  that  is  to 
say,  either  on  the  carton  in  which  the  shoes 
were  contained,  or  on  the  back  strap  of  the 
shoes,  or  on  the  sole  thereof,  they  were  mark- 
ed or  designated  as  "Eagle  Shoes."  The 
bill  was  evidently  framed  upon  the  theory 
that  the  complainant  had  a  technical  trade- 
mark or  label,  and  that  this  right  was  In- 
fringed by  the  defendant  The  trade-mark 
or  label  claimed  in  the  bill  by  the  complain- 
ant was  that  which  he  filed  In  the  Patent 
Office  and  which  has  been  heretofore  describ- 
ed. The  undisputed  proofs  show  that  the 
complainant  if  he  ever  placed  this  trade- 
mark upon  shoes  sold  by  him,  long  since 
abandoned  the  use  of  the  same,  and  con- 
tented himself  with  placing  the  words  "Eagle 
Shoes"  upon  tbe  back  strap  of  each  of  the 
shoes  sold  by  him.  There  was  not  tbe  slight- 
est attempt  on  the  part  of  the  complainant  to 
prove  that  he  was  the  "sole  and  exclusive 
agent  for  the  rale  of  raid  'Eagle  Shoes,' " 
as  he  pleaded  in  his  bill  that  he  was,  or  that 
as  a  fact  there  was  any  proprietary  shoe 
called  "Eagle  Shoe,"  sold  by  him  as  agent 
There  Is  no  pretense  in  the  proofs  of  showing 
that  the  defendant  in  any  way  simulated  the 
label  claimed  by  the  complainant  There  Is 
ample  proof  that  other  dealers  in  shoes, 
prior  to  the  adoption  by  the  complainant  of 
the  aforesaid  label,  had  adopted  similar 
labels  for  shoes,  using  almost  the  same 
design  and  the  rame  words.  Tbe  complain- 
ant obtained  no  rights  which  he  may  enforce 
In  this  suit  by  virtue  of  filing  his  label  in  the 
Patent  Office.  It  has  been  settled  by  tbe 
Supreme  Court  of  the  United  States  that 
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there  is  no  power  in  the  Congreoa  to  legis- 
late with  respect  to  trade-morlcB,  so  far, 
at  least,  as  concerns  commerce  within  the 
boundaries  of  a  state.  United  States  y. 
StelCens,  100  U.  S.  82, 25  L.  Bd.  660.  The  com- 
plainant, at  the  argument,  very  properly 
abandoned  the  issue  based  upon  the  claim  of 
any  exclusive  right,  and  did  not  claim  that 
he  had  a  technical  trade-mark  which  had 
been  infringed.  He  shifted  his  ground  to  a 
charge  of  unfair  competition.  There  la  a 
very  grave  question  whether  the  complain- 
ant, by  abandoning  so  much,  has  not  aban- 
doned all.  Whatever  his  rights  might  be 
as  the  owner  of  a  technical  trade-mark,  or 
as  the  user  of  a  mark  adopted  by  him  which 
another  would  not,  to  his  damage,  be  permitr 
ted  to  simulate,  there  is  a  very  serious  ques- 
tion as  to  whether  he  may  proceed  against 
another  who  is  not  charged  with  simnlating 
the  design  or  mark  of  the  complainant,  but 
is  merely  charged  with  using  words  which 
appeared  in  the  complainant's  trade-mark, 
but  which  were  equally  open  to  use  by  the 
complainant  and  the  defendant.  Corbln  v. 
Gould,  133  U.  B.  808,  10  Sup.  Ct  312,  33  L. 
Ed.  611. 

But  I  do  not  desire  to  rest  my  determi- 
nation upon  this  sole  point,  and  I  therefore 
pass  to  the  consideration  of  the  charge  of  un- 
fair competition.  Stripped  of  extraneous 
matter,  the  complainant's  contention  urged 
upon  the  court  was  that  for  seven  years 
he  had  called  all  the  shoes  sold  in  his  store 
"Eagle  Shoes,"  and  had  marked  upon  the 
back  straps  of  each  of  such  shoes  the  words 
"Eagle  Shoes";  that  he  had  spent  large  sums 
of  money  in  advertising  the  shoes  sold  by 
him,  referring  to  such  shoes  in  his  ad- 
vertisements as  "Eagle  Shoes";  that  his 
place  of  business  was  close  to  that  of  the 
defendant;  and  that  the  defendant  display- 
ed placards  announcing  the  sale  of  "Eagle 
Shoes,"  and  that  this  was  unfair  competition 
as  against  the  complainant.  Care  must  be 
taken  in  these  cases  not  to  extend  the  mean- 
ing of  the  word  "unfair"  to  cover  that  which 
may  be  unethical,  but  is  not  illegal.  It  may 
be  unethical  for  one  trader  to  take  advantage 
of  the  advertising  of  his  neighbor,  but  his 
so  doing  would  in  many  instances  be  entirely 
legal.  If  one  dealer  advertises  extensively 
and  at  great  expense  the  sale  of  a  staple 
article  or  of  any  article  which  he  has  not 
the  exclusive  right  to  vend,  his  neighbor 
may  undoubtedly  endeavor  to  cause  the 
customers  attracted  to  the  neighborhood  by 
the  advertising  to  purchase  the  same  or  a 
similar  article  at  bis  store,  instead  of  at  the 
store  of  the  advertiser.  What  conduct  on 
the  part  of  a  defendant  will  be  held  to  con- 
stitute unfair  competition  is  the  subject- 
matter  of  discussion  in  cases  too  numerous 
for  useful  citation,  but  the  principle  applied 
in  each  case  is  extremely  simple.  As  Lord 
Chancellor  Halsbnry  said,  in  the  House  of 
Lords,  In  the  case  of  Reddaway  v.  Banham 


[189^  A.  C.  190,  p.  204  (Eng.  Bui.  Gas. 
p.  197);  "For  myself  I  believe  the  prin- 
ciple of  law  may  be  very  plainly  stated;  and 
that  is  that  nobody  has  any  right  to  represent 
his  goods  as  the  goods  of  somebody  else." 
If  the  complainant  has  a  technical  trade- 
mark, the  deciding  of  the  case  is  greatly 
simplifled,  because  the  use  by  another  of 
this  trade-mark  will  of  itself  be  sufficient 
for  the  determination  that  the  one  simulating 
it  is  defrauding  the  complainant  If,  how- 
ever, the  complainant  has  not  a  tedinlcal 
trade-mark,  the  difficulty  in  determining  his 
right  to  relief  is  not  with  respect  to  the 
principle  of  law  to  be  applied, .  but  to  the 
question  of  fa£t  involved.  While  courts 
often  say  that  the  first  user  of  a  word, 
phrase,  or  design  such  as  Is  the  proper  sub- 
ject of  a  trade-mark  has  a  property  right 
thereto,  I  Incline  to  the  view  that  this  is 
an  inaccurate  use  of  terms.  As  is  pointed 
out  by  Lord  Herschel  in  the  case  just  cited 
([1896]  A.  C.  209;  Eng.  Rul.  Cas.  202),  al- 
though some  of  the  rights  of  property  attach 
to  such  a  use,  the  same  principles  are  applied 
and  the  same  rights  enforced  where  the  user 
has  no  exclusive  right  and  no  property  right 
In  the  mark  or  name.  The  whole  doctrine 
rests  upon  the  prevention  of  fraud.  The 
advantage  of  not  misusing  the  word  "[vop- 
erty"  in  connection  with  the  right  of  the 
nser  of  a  trade-mark  or  trade-name  is  that 
the  proper  conception  of  the  basis  of  the 
right,  administered  in  favor  of  the  complain- 
ant, reconciles  the  decisions  respecting  the 
subject-matter.  The  principle  is  universal  In 
these  cases  that  one  may  not  palm  oft  his 
goods  as  the  goods  of  another,  and  this  ir- 
respective of  whether  that  other  has  a 
technical  trade-mark,  is  using  his  own  name, 
or  is  using  words  to  which  he  has  no  ex- 
clusive right  whatever,  providing  he  is  us- 
ing the  name  or  mark  to  denote  the  origin 
or  ownership  of  the  named  or  marked  goods. 
There  is,  of  course,  a  distinction  to  be  ob- 
served with  respect  to  wholesalers  and  re- 
tailers. 

The  exact  point  of  Inquiry  In  the  case 
in  hand  is  whether  the  complainant  bo  nsed 
the  words  "Eagle  Shoes"  that  he  is  entitled 
to  protection,  and  whether  the  defendant. 
Smith,  will  be  prevented  by  injunction  from 
selling  from  his  store  shoes  named  "Eagle 
Shoes."  The  proofs  are  full  and  clear  that 
the  complainant  marked  all  of  the  shoes  that 
he  sold  "Eagle  Shoes."  He  obtained  these 
shoes  from  manufacturers,  from  jobbers,  and 
at  auction  sales.  His  shoes,  therefore,  were 
the  product  of  many  different  manufactories. 
The  stamp  "Eagle  Shoes"  upon  the  shoes  sold 
by  Perlberg  meant  nothing,  saving  the  fact 
that  they  had  been  previously  purchased  by 
Perlberg,  and  were  marked,  at  the  time  of 
their  sale  by  him,  "Eagle  Shoes."  It  did  not 
in  any  way  Indicate  the  origin  or  source  of 
production,  or  even,  as  the  proofs  show,  any 
element  of  selection  on  the  itart  of  Ferlt>erg. 
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It  did  not  denote  kind,  brand,  or  make.    Perl- 
berg's  own  testimony  shows  that  he  purchas- 
ed shoes  at  auction  at  cheap  prices  and  resold 
them  as  "Eagle  Shoes,"  and  that  they  were 
gold  cheap  at  auction  because  they  had  been 
unsalable  in  the  regular  course  of  trade.    A 
fundamental  principle  U  that  the  kind  of 
trade-mark  or  trade-name  that  will  be  pro- 
tected is  only  such  as  implies  origin  or  owner- 
ship.   Lawrence  Mfg.  Ck>.  t.  Tennessee  Mfg. 
Co.,  138  U.  S.  537,  11  Sup.  Ct  396,  34  L.  Ed. 
997,  with  note;  Ck>lumbla  Mill  Co.  ▼.  Alcorn, 
150  U.   S.  460,   14  Sup.   Ct.   151,  87  L.   Ed. 
1144.    I  do  not  mean  to  imply  that  a  trade- 
mark will  only  be  protected  if  placed  upon 
an  article  manufactured  by  the  user  of  the 
mark,  because  this  is  not  the  law.    One  who 
causes  goods  to  be  manufactured  for  him,  or 
who  selects  goods  manufactured  by  others, 
and  places  Ills  trade-mark  thereon.  Is  entitled 
to  protection  with  respect  thereto ;  but  I  firm- 
ly bold  the  conviction  that  in  each  Instance 
where  the  user  Is  protected  he  must  show  that 
there  is  a  particular  thing  upon  which  be 
bas  placed  the  mark,  so  that  the  appearance 
of  the  mark  connotes  tliat  thing.    If  this  is 
not  so,  then  the  whole  basis  of  the  law  of 
trade-marks  is  without  solid  foundation  upon 
which  to  rest    If  the  appearance  of  the  mark 
upon  the  thing  is  not  a  guaranty  that  it  is  the 
thing,    marked   to   differentiate   it   and   dis- 
tinguish it  from  other  similar  things  sold  by 
other  dealers,  then  the  trade-mark  is  decep- 
tive and  worthless.  If,  without  regard  to  the 
source  of  manufacture  or  to  any  distinction 
-of  kind,  brand,  or  make,  this  trade-mark  of 
a  retailer  Is  placed  Indiscriminately  npon  ev- 
■ery  article  of  any  given  si>ecles,  it  can  serve  no 
other  purpose  than  to  show  that  the  article 
is  sold  by  that  person;  and,  if  a  man  is  to 
be  protected  at  all  in  this  respect,  be  must  lay 
a  basis  for  such  protection  by  adopting  an 
arbitrary,  fanciful  designation  of  which  he 
is  the  first  user,  and  so  obtain  a  technical 
trade-mark. 

I  do  not  decide,  because  it  is  not  necessary, 
whether  there  could  be  such  a  thing  as  a 
technical  trade-mark  which  did  not  denote 
kind,  brand,  or  make,  but  merely  did  denote 
the  fact  that  it  was  sold  by  a  certain  retailer. 
If  Perlberg,  by  adopting  the  words  "Eagle 
Shoes"  to  denote  the  shoes  sold  by  him, 
sought  to  convey  the  Impression  to  the  public 
that  be  was  retailing  a  particular  kind,  brand, 
-or  make  of  shoes  under  the  name  of  "Eagle 
Shoe,"  then  he  was  conveying  a  false  im- 
pression, and,  upon  familiar  principles,  will 
not  be  protected  with  respect  thereto.  This  , 
nndonbtedly  was  his  Intention,  and  In  his 
bill  In  this  suit  be  pleads  that  "he  was  the 
sole  and  exclusive  agent  for  the  sale  of  the 
said  Eagle  Shoes."  If  such  was' not  his  In- 
tention, then  I  am  at  a  loss  to  conceive  of 
any  principle  npon  which  he  may  prevent 
another  from  making  use  of  the  term  "Eagle 
Shoes."  He  has,  as  has  been  before  pointed 
■out  no  exclusive  right  to  the  words  "Eagle 
jShoea."     He  cannot  successfully  put  forward 


aqy  claim  to  prevent  any  one  else  from  using 
those  words.  The  utmost  right  which  be  may 
claim  would  be  to  prevent  another  from  usins 
those  words  in  such  a  way  as  to  palm  off  the 
goods  of  that  other  as  the  goods  of  Perlberg. 
This  be  may  do  If  he  shows  the  court  that  be 
has  used  these  words  in  connection  with 
goods  in  such  a  way  as  to  Identify  the  name 
and  the  goods ;  that  Is,  that  he  used  the  name 
to  denote  a  particular  kind,  brand,  or  make  of 
shoes.  This  he  has  not  done,  because  the 
proofs  demonstrate  that  he  applied  the  name 
Indifferently  and  indiscriminately  to  all  kinds 
of  shoes,  from  every  source.  Irrespective  of 
their  origin,  kind,  brand,  or  make,  and  that 
the  term  was  meaningless,  save  to  the  extent 
that  It  meant  the  shoes  sold  in  his  store. 
Of  course,  if  it  were  charged  that  the  defend- 
ant so  befogged  the  public  by  simulating  the 
signs  of  the  complainant's  store,  or  changing 
the  appearance  of  the  exterior  of  his  store 
to  make  it  resemble  the  complainant's  store, 
that  people  did  not  know  into  which  store 
they  were  going,  there  would  be  some  ground 
for  action.  In  the  case  of  Van  Horn  v. 
Coogan,  52  N.  J.  Eq.  380,  28  Atl.  788  (Van 
Fleet,  v.  a ;  1894),  affirmed  62  N.  J.  Eq.  588, 
83  Atl.  50,  there  will  be  found  tin  Instance 
of  this  kind.  There  the  defendant  placed  out 
In  front  of  his  store  a  number  which  was  not 
the  number  of  bis  store  but  was  the  number 
of  the  complainant's  store.  The  case  Just  re- 
ferred to  contains,  as  nearly  as  does  any 
other  cited  by  the  complainant,  the  most  fa- 
vorable application  of  the  principles  of  'law 
which  the  complainant  Invokes.  In  that  case 
a  dealer  in  stoves  in  Newark  purchased  from 
a  manufacturer  a  particular  kind  of  stove  and 
caused  It  to  be  named  "Portland."  He  was 
the  only  dealer  in  Newark  to  whom  the  man- 
ufacturer thereof  would  sell  this  kind  of 
stove.  The  defendant  placed  the  number  of 
the  complainant's  store  outside  the  door  of 
bis  store,  and  changed  the  name  of  a  stove 
that  be  had  been  selling  theretofore  under  an- 
other name  to  the  name  of  "Portland,"  and 
sought  to  sell  that  stove  to  the  public  under 
that  name.  He  was  restrained  upon  the 
grotmd  that  the  proofs  were  adequate  that  he 
was  endeavoring  to  palm  off  his  article  as  the 
article  of  the  complainant  If  we  apply  the 
principle  of  that  case  to  the  case  in  hand, 
it  will  at  once  be  seen  bow  variant  is  the 
result  The  defendant  in  the  case  at  bar  did 
not  in  any  way  endeavor  to  deceive  the  public 
with  respect  to  the  stores  of  himself  and  the 
complainant  He  did  not  change  the  name 
upon  any  of  the  shoes  in  his  store.  The  shoes 
which  Smith  was  selling  as  "Eagle  Shoes" 
were  so  marked  by  the  manufacturer,  with- 
out any  procurement  by  Smith,  and  were  sold 
by  the  manufacturer  or  his  agent  to  any  one 
In  the  open  market  They  had  npon  the  sole 
a  picture  of  an  eagle  and  the  words  "EJagle 
Shoes,"  with  the  price,  and  they  also  had  up- 
on the  back  strap  the  words  "Eagle  Shoes," 
with  the  price.  Any  dealer  In  Jersey  City 
or  elsewhere   throughout  the   entire  world 
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could  have  purchased  these  shoes  from  the 
Jobher,  or,  I  presume,  directly  from  tlie  manu- 
factnrer. 

No  one,  certainly,  in  bnylng  these  shoes 
from  Smith,  coold  hare  been  deceived  Into 
the  belief  that  he  was  baying  them  from  Pal- 
berg.  Conld  the  purchaser  be  deceived  Into 
the  belief  that  he  was  buying  from  Smith 
the  same  thing  which  Perlberg  was  selling 
under  the  same  name?  The  answer  to  this 
is  "No,"  because  Perlberg  was  not  selling  any 
particular  kind,  brand,  or  make  of  shoes  un- 
der that  name.  He  was  selling  every  kind, 
brand,  or  make  under  that  name.  So  that 
we  come  ba(^  to  the  principle  previously 
stated,  that  unless  the  name  adopted  is  used 
to  indicate  origin  or  source  of  manufacture, 
or  in  some  way  to  designate  that  the  particu- 
lar thing  upon  it  is  placed  is  of  a  certain  kind, 
brand,  or  make,  the  one  using  it  is  in  no 
position  to  restrain  others  from  using  the 
same  name  upon  similar  articles.  I  do  not 
think  it  necessary  to  indulge  in  numerous 
citations  for  so  familiar  a  principle.  If  a 
complainant  is  shown  to  be  deceiving  the 
public,  he  cannot  receive  protection.  Man- 
hattan Med.  Co.  V.  Wood,  108  U.  S.  218,  2  Sup. 
Ct  436,  27  L.  Ed.  706;  Stlrlhig  Silk  Mfg. 
Co.  V.  Sterling  Silk  Co.,  59  N.  J.  Eq.  394, 
46  Atl.  199  (Emery,  V.  C. ;  1900) ;  Koehler  v. 
Sanders,  122  N.  T.  65,  25  N.  E.  285,  9  L. 
R.  A.  676;  Leather  Cloth  Co.  v.  Am.  Leather 
Cloth  Co.,  11  H.  L.  C.  523,  11  Eng.  Rep. 
1435;  Prince  Mfg.  Co.  v.  Prhice's  Metallic 
Paint  Co.,  135  N.  T.  25,  31  N.  B.  990,  27 
Lawy.  Ed.  942,  and  note,  in  which  many 
cases  are  cited;  same  case,  17  L.  R.  A  129, 
and  note.  The  basis  of  the  complainant's 
claim  in  this  case  most  be  that  he  had  so 
used  the  term  In  controversy  as  to  build  up 
a  trade  in  the  thing  to  which  the  name  was 
applied.  Since  he  utterly  fails  to  show  that 
there  was  any  particular  thing  to  which  this 
name  was   applied,   he  is  without  redress. 

I  will  advise  a  decree  dismissing  the  bill, 
with  costs. 


PERLBERG  v.  ROSENSTONH. 

(Court  of  Chancery  of  New  Jersey.    Dec.  6, 
1905.) 

Tbadk-Mabkb    and    Tbaok-Naues  —  TTntaib 

CoMPBTrnoN — iNjuwcnoN. 

The  complainant,  an  owner  of  a  shoe  store, 
using  the  name  "ElaKle  Shoes"  on  all  shoes  sold 
by  him,  conld  acquire  no  right  in  the  name 
which  would  entitle  him  to  enjoin  its  use  by 
another  person  in  the  same  city,  who  before 
complainant  began  business  in  the  city  had 
oondncted  the  E}aKle  Shoe  Store,"  and  who 
afterwards,  by  a  statement  on  his  sign  and 
by  his  advertisements,  published  the  fact  that 
his  store  was  not  connected  with  any  other. 

[B3d.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  {{ 
4-7,  78-*4.] 

Suit  for  injunction  by  Edward  Perlberg 
against    Abraham    Bosenstone.    Heard    on 


bill,  answer,  r^Ucattona,  and  proofs  In  open 
court    Bill  dismissed. 

J.  Merrltt  Lane,  for  complainant    Weller 
&  Llchtenstetn,  for  defendant 

GARRISON,  y.  O.  By  agreement  between 
counsel  this  case  was  heard  with  the  case  of 
the  same  complainant  against  Samuel  OL 
Smith.  The  opinion  in  the  case  of  Perlberg 
V.  Smith,  62  AtL  442,  contains  all  that  is 
needed  to  be  said,  saving  the  particular  facts 
applicable  to  the  case  against  this  defendant 
They  are  as  follows:  Bosenstone  Is  Bbown 
to  have  commenced  business,  vrith  his  brother, 
in  1893,  at  Passaic,  N.  J.,  in  a  store  which 
they  called  the  "Eagle  Shoe  Store."  He  bad 
the  words  "Eagle  Shoes"  impressed  by  a 
rubber  stamp  upon  the  ba(^  strap  of  each 
pair  of  shoes  sold  in  bis  store,  and  had  an 
iron  stamp  made  with  the  words  "Kagle 
Shoes"  or  "Eagle  Shoe  Store"  upon  It  and 
impressed  this  stamp  upon  the  shank  of  each 
pair  of  shoes  sold  by  him.  After  a  year  his 
brother  sold  out  to  him,  and  he  continued  in 
business  In  Passaic  until  1900,  when  he  came 
to  Hoboken,  N.  J.,  and  opened  a  store  there 
which  he  called  the  "Eagle  Shoe  Store."  but 
after  he  came  to  Hoboken  he  discontinaed 
marking  the  shoes  themselves  In  any  way. 
About  a  year  and  a  half  ago  Perlberg  opened 
a  branch  store  under  the  name  of  the  "Eagle 
Shoe  Store"  In  Hoboken,  at  a  distance  of  some 
10^  blocks  from  that  of  Rosenstone.  Rosen- 
stone's  store  was  in  the  section  of  the  city 
where  the  poorer  class  of  customers  lived, 
and  Perlberg's  was  on  the  principal  business 
street  where  presumably  the  customers  hav- 
ing more  money  would  naturally  shop.  It  is 
not  shown  that  Perlberg  knew  of  Rosenstone 
at  that  time,  or  that  Rosenstone  knew  of 
Perlberg,  or  of  each  other's  stores  or  use  of 
the  name  "Eagle."  Among  the  stock  carried 
by  Rosenstone  were  some  of  these  shoes 
made  by  Toung,  which,  as  has  been  stated  in 
the  Smith  Case,  were  marked  on  the  strap 
"Eagle  13.00  Shoes,"  and  upon  the  sole  with 
the  representation  of  an  eagle  and  under  It 
"$3.00  Eagle  Shoes."  Almost  immediately 
after  Perlberg  opened  his  "Eagle  Shoe  Store" 
In  Hoboken,  and  Rosenstone  learned  of  it 
he  added  to  the  banner,  which  was  stretched 
In  front  of  bis  store,  upon  which  theretofore 
had  appeared  the  words  "Eagle  Shoe  Store," 
an  additional  strip,  upon  which  he  had  paint- 
ed the  words:  "This  store  has  no  connec- 
tion with  any  other  store  In  New  Jersey." 
The  sign  of  "Eagle  Shoe  Store"  he  did  not 
change,  but  on  the  awnings  he  inserted  the 
word  "Original"  before  the  word  "Eagle." 
and  when  he  moved  across  the  street  In  the 
year  1903,  and  opened  a  new  store,  the  large 
wooden  sign  covering  the  width  of  the  build- 
ing read  the  "Original  Eagle  Shoe  Store." 
There  was  put  In  evidence  a  great  amount 
of  printed  matter  advertising  Rosenstone's 
business.  In  every  of  which,  after  Perlberg 
came  to  Hoboken,  there  was  language  to 
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convey  clearly  the  Idea  that  this  store  of 
Rosmstone'B  had  no  connection  with  any 
other  store,  and  had  no  branch.  The  case 
against  Bosenstone  rests  entirely  on  the  sale 
by  him  to  one  costomer,  who  was  sent  there 
bj  Perlberg,  of  a  pair  of  the  "Bagle  Shoes" 
Jobbed  by  Yonng  which  have  been  ^heretofore 
described. 

The  complainant's  contention  is  practically 
as  it  is  in  the  Smith  Case,  that  having  ap- 
propriated the  word  "Bagie"  in  connection 
with  the  shoes  sold  by  him,  and  made  the 
same  favorably  known,  he  has  a  right  to 
restrain  Bosenstone  from  selling  in  the  same 
city  any  shoes,  wherever  obtained,  npon  which 
the  word  "Eagle"  appeared  as  a  denomina- 
tion of  the  shoes.  Bosenstone's  defenses  are 
that  he  nsed  the  word  "Eagle"  in  connection 
with  shoes  long  before  Perlberg  did;  had  al- 
ways called  his  store  the  "Eagle  Shoe  Store"; 
that  since  coming  to  Hoboken  he  had  had  oc- 
casionally shoes  denominated  in  some  way 
as  "Eagle  Shoes"  which  he  purchased  at 
auction  sales,  and  which  came  to  him  thus 
denominated;  that  he  never  made  any  point 
of  advertising  them;  that  he  never  competed 
with  Perlberg;  and  that  there  la  no  evidence 
of  unfair  competition  in  his  case. 

For  the  reasons  heretofore  given  in  the 
Smith  Case,  I  wUI  advise  that  the  bill  in  this 
case  be  dismissed,  with  costs.  I  only  think 
it  Is  necessary  to  add,  even  If  I  am  mistaken 
In  my  reasons  for  refusing  relief  to  the  com- 
plainant in  the  Smith  Case,  I  should  feel 
constrained  to  refuse  It  in  this  case.  It 
seems  so  entirely  clear  that  no  charge  of  un- 
fair competition  was  made  out  against  this 
defendant  that  it  would  be  but  a  waste  of 
time  to  elaborate  that  conclusion. 


BOARD  OF  HOME  MISSIONS  OF  THE 
PBESBYTERIAN  CHURCH  IN  THE 
UNITED  STATES  OF  AMERICA  et  aL 
T.  DAVIS  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Dec.  14, 
1905.) 

1.  ASSISTARCE,  WBIT  OT— OPPOSING  Am- 
DAVrT»— AOiaSSIORS. 

Where  the  occupant  of  premiies  after  fore- 
doenre  makes  an  amdavit  m  opposition  to  a 
petition  for  a  writ  of  assistance,  settine  forth 
tlie  facts  upon  which  her  resistance  to  the  writ 
is  founded,  and  petitioner  does  not  object  to  the 
affidavit  in  form,  bat  consents  to  treat  it  as  an 
answer,  and  admits  that  he  cannot  successfully 
deny  the  facts  therein  stated,  the  facts  stated 
in  such  affidavit  must  be  regarded  by  the  court 
as  true. 

2.  Sams— When  Issued— DouBTrni.  Cases. 

The  issuance  of  a  writ  of  assistance  rests 
in  the  sound  discretion  of  the  court,  and  such 
writ  will  never  be  awarded  in  a  case  of  doubt ; 
nor  will  a  question  of  lecal  title  be  tried  or 
decided  In  proceedings  having  in  view  the  issu- 
ance of  the  writ. 

[£!d.   Note. — For  cases  In  point,  see  vol.  4, 
Cent  Dig.  Assistance,  Writ  of,  i  1.] 

8.  Sams. 

Where  defendant  la  foreclosure  purchases 
a  paramount  title  after  the  filing  of  the  bill  for 


foreclosure  and  the  decree  of  sale,  and  the  title 
which  he  acquires  proceeds  from  a  source  en- 
tirely distinct  from  that  through  which  the 
purcnaaer  under  the  foreclosure  decree  claims, 
and  is  one  wltii  which  defendant  was  not  vested 
when  called  upon  to  answer  in  the  foreclosure 
suit,  defendant  stands  hi  the  same  position  as 
a  stranger  who  purchases  an  outstanding  title 
and  enters  into  possession,  and  will  not  be 
ousted  from  iKXBession  under  his  paramount 
title  by  a  writ  of  assistance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  4, 
Gent  Dig.  Assistance,  Writ  of,  {  1;  voL  85, 
Cent  Dig.  Mortgages,  (  167a] 

Foreclosure  suit  by  the  Board  of  Home 
Missions  of  the  Presbyterian  Church  In  the 
United  States  of  America  and  others  against 
M.  Eva  Davis  and  others.  On  petition  for 
writ  of  assistance.    Dismissed. 

George  M.  Shipman.  for  petitioner.  Mar- 
tin Wyckoff,  for  defendant  M.  Eva  Davis. 

BERGEN,  V.  0.  William  Davis  mort- 
gaged certain  lands  in  Warren  county,  in 
this  state,  to  the  complainants,  who  Inatltut- 
ed  proceedings  against  the  heirs  at  law 
of  Davis,  he  having  died  intestate,  to  tore- 
close  the  equity  of  redemption.  This  de- 
fendant, M.  Bva  Davis,  who  was  one  of  the 
heirs  at  law  of  William  Davis,  set  up  as  a 
defense  In  the  foreclosure  proceedings  that 
her  father,  William  Davh«,  bad  no  title  to 
the  premises  when  he  gave  the  mortgage; 
but  this  defense  was  overruled  and  a  decree 
was  made  directing  the  sale  of  the  land  to 
raise  the  mortgage  d^bt,  following  the  rule 
laid  down  In  Mutual  Building  &  Loan  As- 
sociation V.  Batterson,  55  N.  J.  Bq.  610-^12. 
56  Atl.  703.  The  sale  was  made  by  the 
sheriff  of  Warren  county,  duly  reported  and 
confirmed,  and  a  deed  executed  by  the  sheriff 
in  due  form  was  delivered  to  the  petitioner, 
who  now  presents  his  petition  for  an  order 
for  possession.  The  usual  formalities  npon 
which  such  an  application  may  be  based 
have  been  observed,  and  the  only  opposition 
to  the  making  of  the  order  rests  upon  the  al- 
legation that  the  occupant  is  now  in  posses- 
sion under  a  title  superior  to  that  vested  In 
the  mortgagor  and  now  held  by  the  peti- 
tioner by  virtue  of  the  foreclosure  sale.  The 
answer  to  the  petition  Is  In  the  form  of  an 
affidavit  made  by  the  occui>ant,  which  sets 
forth  the  facts  npon  which  resistance  Is 
founded,  and,  while  open  to  the  objection 
that  it  Is  not  In  form  an  answer,  this  was 
not  urged  against  It  on  the  argument,  and 
the  petitioner  consented  to  treat  It  as  an 
answer,  and  also  admitted,  upon  being  offer- 
ed an  opportunity  to  submit  answering  tes- 
timony, that  he  could  not  successfully  deny 
the  facts  stated.  In  this  situation  I  must 
take  the  facts  disclosed  by  the  papers  to  be 
true.  The  petition  Is  In  usual  form,  setting 
forth  the  Issuing  of  the  execution,  a  descrip- 
tion of  the  lands,  the  possession  of  the  de- 
fendant, who  was  a  party  to  the  foreclosure 
proceedings,  the  exhibition  of  the  sheriff's 
deed  to  her,  with  a  demand  for  possession. 
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«nd  ber  refusal.  Tbe  affidavit  presented  by 
tbe  defendant  by  way  of  answer  shows  tbat 
one  Mary  Weller,  a  lunatic,  died  Intestate, 
In  1879,  seised  of  tbe  lands;  tbat  sbe  bad 
never  married,  and  left  as  ber  only  beirs  at 
taw  collateral  relatives,  some  of  whom  enter- 
ed Into  possession  of  tbe  lands;  tbat  since 
the  decree  foreclosing  tbe  equity  of  re- 
demption under  tbe  mortgage  given  by  Wil- 
liam Davis  was  entered  in  tbia  cause  tbe 
4efendant  purchased,  by  good  and  sufficient 
conveyances,  tbe  title  which  some  of  these 
-collateral  beirs  had  In  tbe  premises,  and 
charges  that  sbe  now  holds  possession  under 
-such  conveyances,  so  far  as  they  have  passed 
tbe  title  and  as  a  tenant  In  common  wltb 
«uch  of  tbe  heirs  as  have  not  conveyed  to 
faer. 

Under  tbe  proofs  now  before  me,  I  must 
assume  tbat  tbe  title  of  tbe  defendant  is 
paramount  to  tbat  acquired  by  the  petitioner 
<n  tbe  foreclosure  proceedings,  for  tbe  answer 
Alleges  tbat  Mary  Weller  died  seised  and  In- 
testate, and  charges  that  the  title  of  William 
Davis  under  which  the  petitioner  claims  is 
1)ased  upon  a  pretended  devise  from  Mary 
Weller,  which  could  have  no  lawful  ex- 
istence, because  sbe  died  Intestate,  and  as 
these  claims  are  not  disputed.  It  would  ap- 
pear tbat  William  Davis  bad  no  title  to  tbe 
lands  which  be  mortgaged,  unless  he  has 
■acquired  a  title  In  some  other  manner  'jrhlcb 
bas  not  been  disclosed  In  these  proceedings. 
The  only  question  I  am  called  upon  to  con- 
Alder  is  whether  an  order  for  possession,  such 
as  usually  follows  the  result  of  a  foreclosure 
aale,  ought  to  be  allowed  against  a  defendant 
In  foreclosure  proceedings,  who  seeks  to  hold 
t)os8esslon  under  a  title  confessedly  superior 
to  that  of  tbe  purchaser  at  tbe  foreclosure 
«ale,  when  such  paramount  title  was  acqulr- 
-ed  after  the  decree  was  entered  foreclosing 
tbe  equity  of  redemption  and  directing  a 
sale.  Tbe  writ  applied  for  Is  intended  to 
aid  in  tbe  execution  of  a  final  decree,  in  order 
that  a  purchaser  may  have  tbe  benefit  of 
tils  purchase ;  but  it  will  never  be  awarded  In 
■a  case  of  doubt,  nor  will  a  question  ot  legal 
title  be  tried  or  decided  in  proceedings  look- 
ing to  tbe  exercise  of  the  power  of  tbe  court 
to  put  a  purchaser  In  possession.  Schenck 
T.  Conover,  13  K.  J.  Eq.  227,  78  Am.  Dec.  95; 
Thomas  v.  De  Baum,  4  N.  3.  Bq.  41;  Barton 
-V.  Beatty,  28  N.  J.  Eq.  412. 

According  to  tbe  settled  rules  of  law  re- 
lating to  this  subject,  it  would  not  be 
seriously  asserted  tbat  if  a  stranger,  not  a 
■party  to  the  foreclosure  proceedings,  had 
S>urchased  this  outstanding  title  and  entered 
into  possession,  this  court  would  undertake, 
in  the  summary  manner  proposed,  to  settle 
the  legal  rights  of  tbe  parties.  But  it  is 
4n8lsted  by  the  petitioner  that,  because  this 
idefendant  was  a  party  to  the  foreclosure 


proceedings,  sbe  is  now  estopped  from  as- 
serting a  title  against  the  purchaser  wblcb 
she  derived  from  an  independent  source 
having  no  relation  to  the  mortgagor's  title, 
and  acquired  after  tbe  making  of  the  decree 
In  which  the  rights  and  estates  of  tbe  parties 
claiming  under  William  Davis,  tbe  mort- 
gagor, bad  been  passed  upon.  In  support  of 
this  contention  the  petitioner's  counsel  relies 
upon  Chadwick  v.  Island  Beach  Co.,  43  N.  J. 
Eq.  616,  12  Atl.  380,  but  clearly  that  case 
does  not  afford  the  petitioner  any  effective 
support  In  tbe  Chadwick  Case  it  ai^>eared 
that  the  defendant  had  acquired  tbe  inde- 
pendent title  it  relied  upon  before  tbe  filing 
of  the  foreclosure  bill,  and  In  passing  upon 
this  question  Chief  Justice  Beasley  said: 
"When  a  complainant  alleges  that  he  holds 
a  mortgage  In  fee  upon  certain  lands,  and 
prays  that  a  sale  shall  be  made  of  such  prop- 
erty, such  a  claim  seems,  proprlo  vlgore,  to 
Include  Inferentlally  an  assertion  tbat  a 
title  paramount  to  such  mortgage  does  not 
reside  In  any  of  the  parties  in  the  suit  By 
such  an  assertion  the  defendants  are  called 
upon  to  admit  or  deny  tbe  existence  of  such 
lien  upon  tbe  property,  and,  plainly.  If  sucb 
Hen  exists,  none  of  them  can  have  a  title 
superior  to  tbe  right  asserted  In  tbe  bill." 
In  that  case  It  also  appeared  that  tbe  de- 
fendant company  took  Its  conveyance  sub- 
ject to  the  conditions  contained  In  tbe  mort- 
gage, and  it  was  held  that  It  was  not  en- 
titled to  retain  tbe  possession  against  the 
rights  of  tbe  mortgagee  wblcb  it  had  cove- 
nanted to  respect 

Tbe  conclusion  I  have  reached  is  tbat 
tbe  defendant,  by  purchasing  a  paramount 
title  after  tbe  filing  of  tbe  bill  of  the  fore- 
closure and  tbe  making  of  tbe  decree  for  the 
sale  of  whatever  equity  she  might  have  In 
the  property,  stands  in  tbe  same  position  as 
a  stranger,  when  the  title  wblcb  sbe  baa 
acquired  proceeds  from  a  source  entirely 
distinct  from  that  through  which  the  pur- 
chaser under  the  foreclosure  claims  and  with 
which  she  was  not  vested  when  called  upon 
to  answer,  and  tbat  tbe  decree  could  not 
affect  any  rights  which  sbe  did  not  possess 
when  it  was  made.  .The  exercise  of  the 
power  to  make  this  order  rests  In  the  sound 
discretion  of  tbe  court,  and  Is  "only  used 
when  the  right  Is  clear  and  when  there  is 
no  equity  or  appearance  of  equity  In  tbe 
defendant"  Van  Meter  v.  Borden,  25  N.  J. 
Bq.  414.  A  very  serious  question  may  arise 
upon  full  proofs  as  to  where  tbe  legal  title 
to  this  property  rests,  and  should  not  be 
disposed  of  In  this  summary  way.  Tbe 
petitioner  should  be  required  to  establish 
bis  titie  In  a  proceeding  directed  to  tbat  end. 

The  petition  will  be  dismissed,  and  tbe 
order  refused,  wltb  costs. 
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DAAB  T.  NEW  YORK  CENT.  &  H.  B. 
B.  CO. 

(Court  of  Chancery  of  New  Jersey.    Dec.  22, 
1905.) 

1.  Eqcitt  —  JuBiSDicn^M  —  Grounds  —  Ao- 
cou  NTiNo— Disco  VEBT . 

'  The  Jurisdiction  of  equity  to  decree  an  ac- 
counting cannot  be  sustained  merely  because 
the  bill  prays  for  a  discovery. 

[Ed.  Note. — For  cases  in  point,  see  toL  19, 
Gent.  Dig.  Equity,  S  114.] 

2.  SAKK— COMPIUAINT. 

The  jurisdiction  of  equity  to  decree  an  ac- 
coontiuc  cannot  be  sustained  on  the  ground  that 
the  complainant  lias  a  right  to  invoke  the  aid 
of  equity  for  discovery,  where  the  complainant, 
as  anthorfted  by  Laws  1867,  p.  166,  and  Laws 
19(^  p.  517,  1 19,  waives  an  answer  under  oath, 
and  Bubmits  no  interrogatory  to  be  answered  un- 
der oath,  and  elects  to  have  the  answer  stand  aa 
a  mere  pleading. 

3.  Same— INADBQITA.CT  of  Leoal  Remedy. 

A  bill  in  equity  for  an  accounting,  where 
complainant  claims  equitable  Jurisdiction  be- 
cause of  the  intricacy  and  complexity  of  the  ac- 
count, must  do  more  than  show  a  case  which 
might  in  a  court  of  law  prove  intricate  and 
complex,  and  must  show  that  the  remedy  at 
law  is  in  fact  inadequate. 

4.  Sake— Kbaud. 

A  bill  for  an  acconnting  did  not  show  equi- 
table jurisdiction  on  the  ground  of  fraud  by  al- 
legations that  defendant,  in  making  settlements 
with  complainant  under  a  contract  between 
them,  endeavored  to  deceive  complainant  as  to 
the  amount  of  his  earnings,  where  it  appears 
from  the  bill  that  complainant  was  not  de- 
ceived by  such  representations,  but  that  be  knew 
of  their  incorrectness  and  protested  against  the 
same  during  the  course  of  the  settlement. 

Salt  by  Philip  Daab  against  the  New  York 
Central  &  Hudson  River  Railroad  Company 
for  an  accounting.  Demurrer  to  the  bill  sus- 
tained. 

T.ieon  Abbett,  for  complainant  James  B. 
Vredenburgh,  for  defendant 

STEVENSON,  V.  C.  The  demurrer  will 
be  sustained. 

1.  The  primary  rights  which  the  complain- 
ant seeks  to  enforce  in  this  salt  are  all 
strictly  legal  rights  arising  from  contractual 
obligations  of  the  defendant  express  or  Im- 
plied. The  courts  of  law  of  the  state  have 
fnll  jurisdiction  of  every  Item  of  the  com- 
plainant's claim,  and  also  have  full  Juris- 
diction of  these  Items,  when  taken  together 
In  a  mass,  as  constituting  a  single  case  for 
adjudication.  A  court  of  equity,  on  the  other 
band,  has  no  Jurisdiction  whatever  of  any 
item  of  the  complainant's  claim  when  taken 
by  Itself  alone,  but  at  most  can  only  ac- 
quire concurrent  Jurisdiction  with  the  courts 
of  law  of  the  aggregated  mass  of  Items  which 
make  ap  the  complainant's  claim.  In  case  It 
■ball  appear  that  this  entire  claim  Is  so 
Intricate  and  complex  that  the  legal  machin- 
ery of  courts  of  law  is  not  competent  to  deal 
with  It.  so  that  the  remedy  at  law  has  be- 
come inadequate. 

Z  While  the  bill  may  be  open  to  criticism, 
I  think  on  a  general  demurrer  it  must  be 
62  A.— 29 


taken  as  presenting  a  case,  the  trial  of  which 
may  involve  the  proof  of  a  very  large  num- 
ber of  Items  of  various  classes.  The  greater 
part  of  the  claim  is  based  upon  a  written 
contract  between  the  parties,  under  which  the 
complainant  transferred  freight  of  all  kinds 
between  the  boats  and  barges  of  the  com- 
plainant and  its  wharves  and  do<±a  and  other 
landing  places.  The  contract  specified  as  the 
complainant's  compensation  25  cents  per  ton 
for  bides  and  10  cents  per  ton  for  other 
freight  The  amount  of  freight  thus  handled 
was  between  18,500  to  14,500  tons  per  week 
during  five  years.  The  term  of  the  contract 
five  years,  expired  May  1,  1905,  and  the 
bill  was  filed  on  June  22,  1905.  The  entire 
claim  of  the  complainant  consists  of  the  fol- 
lowing elements:  (1)  A  claim  for  money  due 
under  the  contract  for  stevedore  work 
done  thereunder.  (2)  A  claim  for  extra  work 
amounting  to  $3,601.09,  of  which  both  parties 
kept  an  account;  the  bill  alleging  "that  the 
accounts  of  said  extra  work  are  complicated 
and  intricate,  being  accounts  of  laborers'  time 
In  handling  freight  sorting  freight  and  for 
other  extra  work  on  freight  of  said  defend- 
ant" (8)  A  claim  for  damages  by  reason 
of  the  action  of  the  defendant  in  giving  work 
which  the  complainant  'was  entitled  to  do 
under  bis  contract  to  other  parties.  The 
contract  excited  from  its  operation  the 
transfer  of  freight  "at  the  freight  stations 
of  the  company."  The  bill  alleges  that  the 
defendant  established  "new  and  additional 
freight  stations  for  itself,  and  would  not  al- 
low or  permit"  the  complainant  "to  perform 
tbe  stevedore  work  at  said  new  stations," 
and  thereby  unlawfully  deprived  tbe  com- 
plainant of  large  gains.  A  question  of  tbe 
construction  of  the  contract  If  there  be  any 
question,  is  here  raised.  The  bill  also  sets 
forth  that  tbe  defendant  made  deductions 
from  tbe  moneys  due  the  complainant  on 
account  of  damages  which  the  defendant 
alleged  it  had  sufTered  from  negligent  hand- 
ling of  goods  by  the  complainant 

3.  Inasmuch  as  the  primary  rights  of  the 
complainant  for  the  enforcement  of  which 
this  suit  is  brought  are  strictly  legal,  the 
mere  fact  that  the  bill  prays  for  a  discovery 
presents  no  ground  for  extending  the  juris- 
diction of  this  court  to  compel  the  defend- 
ant to  account  1  Pom.  Eq.  {§  223,  230; 
Brown  v.  Edsall,  9  N.  J.  Eq.  256  (1S52); 
Little  V.  Cooper,  10  N.  J.  Eq.  275  (la-H) ; 
United,  etc.,  R.  Co.  v.  Hoppock,  28  N.  J. 
Eq.  261,  264  0877);  Foley  v.  HUl,  2  H.  L. 
Cas.  28,  37  (1848).  The  allegations  in  the 
bill  to  tbe  effect  that  the  complainant  kept 
no  account  except  for  bis  extra  work,  and 
that  the  defendant  has  books  and  papers 
from  which  complete  accounts  may  be  ob- 
tained, but  which  It  refuses  to  exhibit  to  tbe 
complainant,  do  not  help  out  tbe  Jurisdiction 
in  this  case.  Tbe  bill  does  not  allege  that 
the  defendant  was  under  any  obligation  to 
keep  accounts  for  tbe  complainant's  informa- 
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tioD,  or  that  the  complainant  was  not  able 
to  keep  accounts  for  himself.  The  courts  of 
law  of  New  Jersey  have  ample  power  to 
give  the  complainant  access  to  the  defend- 
ant's books  if  those  books  are  instruments 
of  evidence  in  his  case,  and  the  complainant 
may  file  a  bill  In  this  court  for  discovery 
alone  In  aid  of  his  action  at  law. 

4.  The  bill  prays  for  an  answer  without 
oath.  If  the  Jurisdiction  of  this  court  in  a 
case  like  this  could  be  extended  because 
the  complainant  has  a  right  to  discovery, 
which  I  do  not  admit,  such  result  would 
follow,  It  seems  to  me,  only  in  case  dis- 
covery in  the  ancient  sense  of  the  term 
were  sought  Discovery  means  the  produc- 
tion of  evidence.  Where  the  answer  is 
without  oath,  the  defendant's  statements 
are  not  evidence  in  the  cause  against  the 
complainant.  They  may  be  admissions,  and 
as  such  evidence  against  the  particular 
answering  defendant  who  makes  them.  An 
answer  in  chancery  originally  had  a  dual 
capacity.  It  was  a  mere  pleading  to  aid  in 
defining  the  Issues  to  be  tried,  and  also  a 
means  of  obtaining  evidence  not  otherwise 
procurable.  Our  statute  (Laws  1867,  p.  166; 
Chancery  Act  1902,  $  19  [Laws  1902,  p.  517]) 
permitting  the  complainant  to  call  for  an 
answer  without  oa^  gives  the  complainant 
the  option  to  obtain  from  his  adversary  a 
pleading  which  has  no  force  as  evidence, 
except  so  far  as  the  defendant  may  see  fit 
to  make  admissions.  This  statute,  however, 
expressly  provides  that  the  complainant 
while  calling  for  an  answer  without  oath 
may  annex  interrogatories  to  his  bill,  to 
be  answered  under  oath  with  the  same  ef- 
fect as  evidence  "as  the  responsive  allega- 
tions in  answers  required  to  be  sworn  to." 
The  statute  plainly  permits  the  defendant  to 
procure  an  answer  wbic|i  is  a  mere  plead- 
ing, and  also  to  force  the  defendant  to  make 
discovery  under  oath  in  regard  to  any  parts 
of  the  case  concerning  which  he  sees  fit  to 
call  for  such  discovery.  Notwithstanding 
this  special  provision  for  interrogatories  to 
be  answered  under  oath,  the  practice  Is 
established  of  permitting  the  complainant  to 
submit  interrogatories  in  his  bill  to  be  an- 
swered without  oath,  and  this  procedure  is 
considered  a  mode  of  obtaining  discovery. 
Manley  v.  Mickle,  55  N.  J.  Eq.  563,  87  Atl. 
738  (1897).  The  last-mentioned  decision  of 
the  Court  of  Errors  and  Appeals,  however, 
in  my  opinion  lays  down  merely  a  rule  of 
pleading.  The  complainant,  according  to  the 
doctrine  of  the  case,  has  a  right  to  present 
to  the  defendant  the  opportunity  of  making 
admissions,  not  only  in  regard  to  the  allega- 
tions of  the  bill,  but  also  in  regard  to  mat- 
ters of  evidence  which  will  be  dealt  with  on 
the  trial,  which  admissions,  If  made,  may  be 
useful  to  the  complainant  If  the  defendant 
answers  falsely,  so  as  to  deprive  the  com- 
plainant of  an  advantageous  admission,  the 
only  penalty  which  he  incurs  would  seem 


to  be  a  possible  discrediting  of  Ms  defense 
or  an  Imposition  of  costs.  When  discovery 
falls,  then  Jurisdiction  also  falls,  as  la  con- 
ceded by  those  authorities  which  hold  that 
Jurisdiction  for  discovery  founds  Jurisdic- 
tion for  relief.  1  Story,  Eq.  Jur.  i  455.  Un- 
der no  theory,  in  my  opinion,  can  the  jnrls- 
dlction  of  this  court  to  decree  an  account- 
ing be  sustained  on  the  ground  that  the  com- 
plainant has  a  right  to  invoke  the  aid  of 
the  court  for  discovery,  when  the  complain- 
ant waives  an  answer  under  oath  and  snb- 
mlts  no  Interrogatory  to  be  answered  under 
oath,  but  abandons  altogether  the  use  of  the 
answer  as  a  means  of  putting  the  defendant 
under  oath  in  the  cause  in  advaqpe  of  the 
trial,  and  thereby  elects  to  have  the  answer 
stand  as  a  mere  pleading. 

6.  In  determining  whether  the  machinery 
of  the  courts  of  law  is  adequate  to  accom- 
plish Justice  In  a  case  like  this,  we  must  take 
into  consideration  that  legal  machinery  as 
it  exists  to-day.  We  must  look  at  the  legal 
machinery  which  the  law  courts  must  set 
in  operation  for  the  purposes  of  this  case, 
and  not  the  legal  machinery  which  the  courts 
of  law  would  have  set  in  operation  if  a  case 
like  this  had  been  presented  to  them  a 
hundred  years  ago.  Belllngham  v.  Palmer, 
64  N.  J.  Eq.  136,  33  Ati.  199  (1895). 

6.  In  the  class  of  cases  to  which  the  pres- 
ent one  belongs,  It  is  said  that  the  determina- 
tion of  the  question  whether  a  court  of 
equity  should  intervene  and  investigate  and 
enforce  primary  legal  rights  which  have  no 
color  of  equity  is  very  largely  addressed  to 
the  discretion  of  the  court,  a  discretion 
which  must  be  exercised  largely  according 
to  the  peculiar  circumstances  of  each  par- 
ticular case.  Belllngham  v.  Palmer,  64  N. 
J.  Eq.  138,  139,  33  Atl.  199.  In  the  case 
of  Cranford  v.  Watters,  61  N.  J.  Eq.  284, 
48  Atl.  816  (1901),  Vice  Chancellor  Pitney, 
after  examining  a  large  number  of  cases, 
formulates  the  following  rule  or  principle 
to  guide  the  court  in  determining  whether  or 
not  to  take  Jurisdiction  of  cases  of  the  class 
to  which  the  present  one  belongs:  "The 
test  is,  are  the  issues  so  numerous  and  so 
distinct,  and  the  evidence  to  sustain  them 
so  variant,  technical,  and  voluminous,  that 
a  Jury  is  Incompetent  to  intelligently  deal 
with  them  and  come  to  a  final  conclusion." 

7.  In  the  case  last  cited  the  point  to 
brought  out  distinctly  that  this  court  may 
prop^y  take  Jurisdiction  of  a  case  presenting 
a  complex  account  where  the  primary  rights 
of  the  parties  are  strictly  legal,  after  the  in- 
ability of  the  machinery  of  the  courts  of  law 
to  meet  the  requirements  of  the  case  has  been 
demonstrated  by  actual  experiment  wh^u 
without  such  experiment  this  court  would 
refuse  to  act  It  seems  to  me  that  this  often- 
times is  a  safe  and  controlling  principle. 
It  is  often  dangerous  In  these  days,  when 
the  remedial  powers  of  courts  of  law  are 

I  being  expanded,  not  only  by  legislation,  bat 
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by  natural  development,  for  a  court  of  equity 
to  say  In  advance  that  a  court  of  law  Is  In- 
competent  to  do  Justice  In  any  particular 
case  of  which  it  has  Jurisdiction.  It  is  a 
good  general  rule,  I  think,  that  courts  of 
equity  in  many  kinds  of  cases  should  hold 
off  until  the  actual  test  has  been  applied  and 
the  inability  of  the  court  of  law  to  do  Justice 
has  been  demonstrated,  unless  such  delay 
will  cause  Irremediable  damage.  See  Ejron- 
son  ▼.  UpschitJS  (N.  3.  Oh.)  60  Atl.  819,  821. 

8.  In  the  case  presented  by  this  bill,  while 
the  trial  apparently  may  involve  a  vast 
number  of  items,  the  propositions  of  fact  to 
be  established  after  all  are  few  and  simple. 
The  questions  seem  to  be:  (1)  What  was 
the  total  amount  of  freight  transferred  of 
each  of  the  two  classes  specified  in  the  con- 
tract? (2)  What  was  the  total  amount  of 
money  paid  by  the  defendant  to  the  com- 
plainant for  this  work?  (3)  What  was  the 
amount  and  value  of  the  extra  work  of  which 
the  bill  alleges  both  parties  kept  an  account? 
(4)  If  the  complainant  was  entitled  to  trans- 
fer the  freight  which  the  bill  alleges  he  was 
prevented  from  transferring  by  the  action  of 
the  defendant,  what  was  the  amount  of  such 
freight  and  what  was  the  profit  which  the 
complainant  would  have  earned  if  he  had 
been  permitted  to  do  this  work?  The  alleged 
right  of  the  complainant  to  do  the  stevedore 
work  at  the  freight  stations  established  by 
the  defendant  after  the  date  of  the  contract, 
and  the  alleged  wrongful  deductions  which 
the  defendant  made  on  account  of  goods 
alleged  to  have  been  damaged  by  the  complain- 
ant are  matters  included  within  the  above 
specifications.  The  complainant  insists  that 
be  cannot  have  these  matters  investigated 
satisfactorily  In  an  action  at  law.  The  de- 
fendant denies  that  such  Is  the  case,  and 
claims  the  right  to  have  the  experiment 
actually  tried.  This  is  plainly  a  case  where, 
If  both  parties  accepted  this  court  as  the 
tribunal  for  the  trial  of  this  cause,  the 
Jnrisdlction  of  the  court  would  be  beyond 
dispute. 

9.  In  determining  this  disputed  question 
between  these  parties,  I  think  the  conduct  of 
the  complainant  In  permitting  what  he  now 
claims  to  be  a  complex  case  to  be  piled  up 
from  year  to  year  is  a  matter  to  be  carefully 
considered.  The  contract  provides  that  the 
defendant  should  pay  the  complainant  "on 
Saturday  of  each  and  every  week  such  mon- 
eys as  may  be  due  •  •  •  for  the  work 
performed  under  this  contract  during  the 
previous  week."  The  inference  from  the  bill 
to  that  these  payments,  accompanied  by 
written  statements  of  account  were  made 
weekly  for  five  years.  The  complainant  ac- 
cepted these  payments  but  alleges  that  the 
defendant  "did  not  during  the  continuance  of 
said  contract  pay  •  •  •  on  Saturday  of 
eadi  and  every  week  such  moneys  as  he  had 
earned  during  the  previous  week."  How 
many  of  these  weekly  payments  the  com- 


plainant claims  were  short  of  the  true  amoimt 
Is  not  alleged,  but  assuming  that  all  the 
allegations  of  the  hill  upon  this  subject  taken 
together  sufiiciently  show  that  large  numbers 
of  these  payments  were  not  np  to  the  amount 
due,  it  still  remains  that  the  complainant 
received  them  and  satisfied  himself  with 
"frequently"  protesting.  It  appears,  I  think, 
from  the  bill  quite  distinctly  that  the  com- 
plainant submitted  to  the  numerous  violations 
of  the  contract  of  which  he  now  complains, 
contenting  himself  in  some  instances  with 
protesting  to  an  extent  very  vaguely  de- 
scribed, and  In  some  Instances  without  pro- 
testing at  all.  The  contract  provides  that  the 
defendant  "retains  the  right  at  any  time  to 
perform  at  the  expense  of  the  contractor  any 
of  the  work  herein  specified,  when,  In  the 
opinion  of  the  manager  of  marine  department 
of  the  company,  the  contractor  is  not  pro- 
ceeding with  Bofladent  rapidity  with  the 
work,"  and  "also  that  the  contract  may  be 
terminated  by  the  company  at  any  time  when 
the  performance  of  any  of  the  work  herein- 
before specified  is  not  satisfactory."  These 
provisions  perhaps  suggest  a  reason  why 
the  complainant  was  willing  to  receive  the 
benefits  of  the  contract  during  the  five  years 
while  he  held  in  reserve  and  allowed  to  ac- 
cumulate a  mass  of  more  or  less  minute  legal 
claims  which  he  now  seeks  to  enforce  in  a 
single  suit  In  a  court  of  equity.  It  seems  to 
me  that  a  complainant  who  has  allowed  so 
many  claims  under  this  five-year  contract  Vt> 
accumulate  and  to  grow  stale  is  at  a  decided 
disadvantage  when  he  now  asserts  that  the 
aggregate  mass  of  his  claims  Is  too  complex 
to  be  bandied  conveniently  and  Justly  by  a 
court  of  law,  in  which  each  particular  claim 
originally  belonged.  Each  claim  when  It 
arose  would  have  constituted  the  basis  of  a 
very  simple  action  at  law,  but  by  allowing 
the  claims  to  accumulate  the  complainant  it 
seems,  has  added  to  the  whole  the  element  of 
complexity,  and  has  thereby  founded  the 
Jurisdiction  of  a  court  of  equity  to  compel 
the  defendant  to  account.  It  would  seem 
that  the  complainant  according  to  his  theory 
of  his  case,  by  his  own  laches,  by  permitting 
a  large  number  of  strictly  legal  causes  of 
action  created  daring  a  period  of  five  years 
to  remain  unprosecnted,  has  succeeded  In 
founding  an  equity  on  his  own  behalf,  viz., 
the  right  to  compel  his  adversary  to  render 
an  account  in  the  Court  of  Chancery. 

10.  I  do  not  admit  that  this  court  can  take 
Jurisdiction  of  an  action  for  unliquidated 
damages  for  the  breach  of  a  contract  of 
which,  if  simple  in  character,  the  courts 
of  law  would  have  exclusive  Jurisdiction, 
on  the  ground  that  the  items  of  damages  are 
numerous  and  complex,  or  for  any  other 
reason  impossible  of  accurate  ascertainment 
by  a  court  of  law.  See  Courier  v.  Crescent 
Sewing  Machine  Co.,  60  N.  J  Eq.  413,  45 
Atl.  609  (1899). 

11.  The   defendant   argues   that   the   bill 
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shows  that  there  was  a  weekly  account  stat- 
ed between  the  parties  which  bars  any  suit 
for  an  accounting  In  this  court.  Brown  v. 
Van  Dyke,  8  N.  J.  Bq.  795,  801,  65  Am.  Dec. 
250  (1853);  1  Story,  Eq.  {  526.  I  shall  not 
set  forth  the  allegations  of  the  bill  on  this 
subject  I  think  the  fair  meaning  of  the 
bin  Is  that  the  complainant  "frequently" — 
1.  e.,  from  time  to  time — protested  against 
the  weekly  statements  rendered  to  him  by 
the  defendant  as  they  came  in.  How  many 
statements  he  objected  to  and  bow  many 
he  accepted  and  acquiesced  In  we  are  not 
informed.  Two  hundred  and  sixty  state- 
ments must  have  been  rendered  in  the  five 
years.  Perhaps  only  a  dozen  or  two  dozen 
were  objected  to.  A  large  part  of  the  com- 
plainant's complex  and  intricate  claim  may, 
for  all  that  appears  In^  the  bill,  be  reduced 
to  a  state  of  extreme  Bimpliclty  by  the  ap- 
plication of  the  doctrine  of  "account  stat- 
ed." It  is  erldent  that  all  evidence  as  to 
a  very  substantial  part  of  the  complainant's 
case,  embracing  very  many  details,  may  be 
excluded  by  a  ruling  of  the  trial  court  as 
to  the  construction  of  the  contract  Taking 
every  well-pleaded  allegation  of  the  bill  to 
be  true,  I  think  the  case  exiiiblted  is  one 
which  a  court  of  law;  with  its  modem 
methods  of  procedure,  Including  orders  for 
the  production  of  Ixtoks,  examination  of  par- 
ties before  trial,  and  the  statement  and  set- 
tlement of  accounts  by  references,  may  dis- 
pose of  in  as  complete  accord  with  all  the 
principles  of  Justice  as  would  be  possible 
in  a  court  of  equity.  It  seems  to  me  in  tbls 
peculiar  class  of  cases,  where  the  complain- 
ant is  endeavoring  to  have  an  action-  at  law 
tried  in  a  court  of  equity,  because  of  its 
alleged  intricacy  and  complexity  in  respect 
of  matters  of  fact,  the  bill  must  do  more 
than  show  a  case  which  might  on  trial  in 
a  court  of  law  prove  intricate  and  com- 
plex, so  as  to  make  the  legal  procedure 
applied  to  its  determination  Inadequate, 
Where  the  defendant  denies  the  right  of  the 
complainant  to  try  bis  legal  action  or  ac- 
tions in  the  Court  of  Chancery,  the  com- 
plainant must  show,  at  least  presumptive- 
ly, that  the  alleged  Intricacies  and  com- 
plexities will  appear  so  as  to  embarrass,  if 
not  defeat  the  useful  operation  of  the  ma- 
chinery of  the  court  of  law  in  which  the 
legal  action  might  be  brought  In  such  a 
case,  in  brief,  I  think  the  complainant  must 
show  that  his  remedy  at  law  in  fact  Is  in- 
adequate, and  not  merely  that  such  remedy 
may  in  the  end  turn  out  to  be  Inadequate. 
Of  course,  we  are  now  concerned  only  about 
the  correct  rule  to  be  applied  to  cases  like 
this,  where  the  sole  foundation  of  the  Juris- 
diction of  the  Court  of  Chancery  is  the  in- 
ability of  the  courts  of  law  to  provide  an 
adequate  remedy.  An  entirely  different  rule 
may  be  applicable  to  cases  where  there  Is 
a  fiduciary  relation,  or  an  element  of  fraud, 
or  mistake,  so  as  to  give  a  court  of  eqully 


Jurisdiction,  apart  altogether  from  the  mere 
Inadequacy  of  the  remedy  at  law. 

12.  If  this  bill  should  be  adjudged  to 
present  a  case  of  equitable  cognizance,  I 
think  that  large  numbers  of  actions  of  law 
on  contracts  of  various  kinds,  which  our 
law  courts  are  constantly  disposing  of  with 
complete  recognition  and  enforcement  of  all 
the  rights  of  the  parties,  could  be  transferred 
at  the  election  of  either  party  to  the  Court 
of  Chancery.  The  prospect  of  such  a  trans- 
fer of  Jurisdiction  is  somewhat  appalling. 

18.  The  bin  contains  one  charge  of  fraud 
which  calls  for  some  special  consideration. 
This  charge  is  set  forth  as  follows :  "That 
said  defendant  company  did  not  during  the 
continuance  of  said  contract  pay  to  your 
orator  on  Saturday  of  each  and  every  week 
such  moneys  as  he  had  earned  during  the 
previous  week,  but  your  orator  charges  and 
insists  that  the  said  defendant  company, 
with  the  intent  to  and  for  the  purpose  of 
cheating  and  defrauding  your  orator,  ren- 
dered to  your  orator  incorrect  and  fraudu- 
lent statements  of  the  amount  of  freight 
transferred  and  hauled  by  him,  and  paid 
your  orator  in  accordance  with  said  Incor- 
rect and  fraudulent  statements,  and  neg- 
lected and  refused  to  pay  him  for  freight 
actually  transferred  and  handled  by  him  un- 
der said  contract  That  your  orator  fre- 
quently protested  to  said  defendant  company 
In  regard  to  said  inaccurate  and  fraudu- 
lent statements  of  freight  transferred  and 
handled  by  him,  but  was  Informed  by  said 
defendant  company  that  the  said  payments 
to  him  were  made  in  accordance  with  the 
weight  of  said  freight  as  the  same  appeared 
upon  the  waybills  or  receipts  for  said 
freight;  but  your  orator  charges  and  in- 
sists that  said  waybills  or  freight  receipts 
did  not  correctly  show  the  amount  (or 
weight)  of  the  said  freight  therein  mention- 
ed; that  In  many  instances  the  weight  or 
amount  of  freight  as  set  forth  in  said  way- 
bills or  freight  receipts  is  not  more  than 
from  60  to  80  per  cent  of  the  actual  weight 
of  said  freight"  There  are  several  reasons 
I  think  why  the  foregoing  allegations,  which 
In  a  general  way  charge  a  fraudulent  in- 
tent against  the  defendant  cannot  in  this 
case  be  deemed  to  give  the  court  Jurisdiction 
of  the  case  presented  by  the  bill.  There 
Is  no  charge  that  the  defendant  actually 
committed  any  fraud  or  even  In  any  way 
deceived  the  complainant  On  the  contrary. 
It  appears  from  the  bill  that  the  complainant 
was  not  deceived,  but  "protested  to  the 
said  defendant  company  in  regard  to  the 
said  Incorrect  and  fraudulent  statements," 
and  that  upon  such  protest  the  defendant 
sought  to  Justify  Itself  by  alleging  that  the 
payments  were  made  in  accordance  with 
the  weight  of  the  freight  as  it  appeared  up- 
on the  waybills.  The  complainant  there- 
upon "charges  and  Insists"  that  the  way- 
bills were  incorrect,  and  that  In  many  to- 
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stances  the  true  weight  was  far  greater 
tban  that  set  forth  in  the  waybills.  The 
bill,  however,  does  not  allege  that  the  com- 
plainant notified  the  defendant  of  what  he 
now  charges  and  Insists  as  above  set  forth. 
Nor  does  the  bill  allege  that  the  defendant 
was  gnlltjr  of  any  fraud  in  respect  of  the 
waybills,  or  was  In  any  way  notified  that 
tb^  were  Incorrect,  or  that  statements  taken 
from  them  wonld  be  liable  to  mislead  or 
deceive  the  complainant. 

Notwithstanding  the  distinct  charge  that 
the  defendant  rendered  Incorrect  statements 
with  Intent  to  cheat  and  defraud  the  com- 
plainant, there  are  strong  groimds  for  con- 
struing all  the  allegations  above  set  forth 
embodying  this  so-called  charge  of  fraud  as 
In  fact  setting  forth  a  transaction  in  which 
no  fraud  appears.  It  is  not  a  sufficient 
charge  of  fraud  in  a  bill  to  allege  that  the 
defendant  has  done  something  with  Intent 
to  cheat  and  defraud,  when  the  thing  charged 
appears  on  Its  face  entirely  Innocent  and 
free  from  fraud.  It  is  necessary  that  facts 
should  be  alleged  from  which  fraud  may  be 
Inferred.  If  the  defendants  took  the  weights 
which  they  set  forth  in  their  weekly  state- 
ments from  the  waybills,  knowing  that  the 
waybills  were  false,  or  knowing  that  the 
complainant  might  thereby  be  deceived,  the 
bill  should  have  so  alleged.  On  the  contrary, 
as  I  have  pointed  out,  it  appears  distinctly 
from  the  bill  that  the  complainant  was 
not  deceived.  But,  If  on  demurrer,  the  bill 
must  be  deemed  to  contain  a  charge  of  fraud, 
such  charge  relates  only  to  conduct  of  the 
defendant  affecting  the  evidence  of  a  part 
of  the  complainant's  claim.  The  bill  is  not 
filed  to  recover  damages  on  account  of  this 
alleged  fraud,  but  to  recover  the  amount 
of  money  earned  under  the  contract  At 
most,  the  alleged  fraud  or  attempted  fraud 
was  a  deception  practiced  or  attempted  to 
be  practiced  by  the  defendant,  with  intent 
to  conceal  a  portion  of  the  amount  which 
the  complainant  had  earned.  I  do  not  thluR 
that  such  a  mere  effort,  an  unsuccessful  ef- 
fort to  deceive  the  complainant  as  to  the 
amount  of  bis  earnings,  can  give  a  court  of 
equity  jurisdiction  of  an  action  to  recover 
the  amount  actually  earned  and  unpaid.  If 
such  were  the  case,  then  it  seems  to  me 
tbat  the  Jurisdiction  of  a  court  of  equity 
on  the  ground  of  fraud  might  be  extended 
to  a  very  large  number  of  strictly  legal 
litigations  In  which  one  of  the  parties  has 
practiced  some  deception  in  the  way  of  con- 
cealment or  suppression  of  evidence.  Courts 
of  law  are  now  equipped  with  extensive 
powers  for  the  discovery  of  evidence  In  such 
cases,  and  in  many  such  cases  a  bill  for 
discovery  pure  and  simple  will  lie  in  this 
court  in  aid  of  the  appropriate  action  at 
law.  It  must  be  kept  In  mind  that  the 
bill  does  not  allege  that  the  defendant  was 
under  any  obligation  to  keep  accounts  of 
the  complainant's  work,  or  bad  notice  that 
he  was  not  keeping  accounts,  or  had  notice 
tbat  he  relied  on  the  accounts  kept  by  the 


defendant  Giving  the  greatest  possible  force 
to  the  allegations  tbat  the  defendant  ren- 
dered false  statements,  I  do  not  think  that 
the  unsuccessful  attempt  of  the  defendant 
to  deceive  the  complainant  as  to  the  extent 
of  part  of  his  earnings  can  justify  this 
court  in  taking  jurisdiction  of  an  action 
at  law  to  recover  those  and  other  earnings, 
which  jurisdiction  it  would  not  assume  if 
no  such  unsuccessful  deception  had  been 
attempted. 

14.  My  present  conclusion  is  merely  this: 
that  the  complainant's  case  as  set  forth  in 
his  bill  is  not  one  of  which  this  court  should 
take  jurisdiction  until  the  same  has  been 
subjected  to  the  course  of  procedure  which 
a  court  of  law  In  New  Jersey  to-day  can 
pursue  for  its  determination.  Whether,  as 
in  the  case  of  Cranford  v.  Watters,  after 
a  court  of  law  has  attempted  to  dispose  of 
the  case,  grounds  will  appear  for  transfer- 
ring it  to  a  court  of  equity,  cannot  now 
be  determined. 


VAN  DBR  PLAAT  v.   UNDERTAKERS'  & 
LIVERYMEN'S  ASS'N   OF  PAS- 
SAIC COUNTY  et  aL 

(Court  of  Chancery  of  New  Jersey.    Dec.  7, 
1905.) 

1.  Injtjnctioh  —  Boycott— Ihjcst  to  Busi- 
ness. 

A  complainant,  who  showed  no  establish- 
ed undertaking  bnsinesa  or  the  ownership  of 
any  appliance  used  in  carrying  on  such  business, 
cannot  obtain  an  injnnction  restraining  an 
undertakers'  and  liverymen's  association  from 
boycotting  him. 

2.  Same— Expected   Ihjuby. 

The  mere  fact  that  the  constitution  of  an 
association  of  undertakers  and  liverymen  con- 
tains clauses  the  obedience  of  which  would  re- 
sult In  a  boycotting  of  complainant  did  not 
entitle  him  to  an  injunction  restrainhig  such  a 
boycott. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  H  10,  11.1 

Suit  by  Frank  Van  Der  Plaat  against  the 
Undertakers'  &  Liverymen's  Association  of 
Possaic  County  and  others.  On  order  to 
show  cause  why  an  Injunction  should  not  is- 
sue. Heard  on  bill  and  affidavits.  Order  ad- 
vised, discharging  the  cause. 

Edward  F.  Merrey,  for  complainant  Wil- 
liam B.  Gourley,  for  defendants. 

PITNEY,  V.  C.  The  object  of  the  bill  Is  to 
enjoin  a  boycott  The  allegation  of  the  bill 
is  that  the  complainant  is  educated  as  an  em- 
balmer  and  undertaker,  and  has  been,  for  two 
months  prior  to  the  filing  of  the  bill,  ready 
and  willing  to  engage  in  that  business  in 
the  city  of  Poterson  in  Passaic  county,  but 
has  l>een  prevented  from  doing  so  by  the  de- 
fendant association  and  its  members.  It  will 
be  observed  at  once  that  the  complainant  has 
not  on  his  own  show  the  least  shadow  of  an 
established  business.  He  does  not  own  a 
single  appliance  necessary  or  convenient  for 
the  transaction  of  the  business,  but  avers  that 
be  relies  on  purchasing  coffins  and  other 
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supplies  of  that  kind  from  persons  engaged 
In  tbe  business  of  furnishing  such  supplies, 
and  on  hiring  hearses,  carriages,  and  horses 
from  persons  engaged  In  Iceeping  those  ar- 
ticles for  hire  for  funeral  purposes.  He  al- 
leges that  tbe  defendant  association  com- 
prises all  tbe  undertakers  in  tbe  county  of 
Passaic  and  most  of  tbe  livery  stable  men, 
and,  as  I  understand  the  bill,  all  of  tbose 
owning  hearses  and  funeral  carrlagt^  in  tbe 
county  of  Passaic.  He  further  alleges  that 
be  recently  applied  for  membership  in  that 
association  and  was  refused.  He  asserts  fur- 
ther that  he  tried  to  buy  a  co£Bn  from  the 
only  manufacturer  or  dealer  in  that  article 
in  the  city  of  Paterson,  and  was  unable  to 
buy  one,  and  was  Informed  by  tbe  dealer, 
Mr.  Keaslng,  that  he  was  unable  to  sell  him 
any  for  the  reason  that  the  members  of  tbe 
defendant's  association  would  not  buy  of  lilm 
if  be  should  sell  to  a  member  outside  of  the 
association.  That  he  applied  to  two  different 
liTerymen  who  kept  hearses,  namely,  Mr. 
Zabriskie  and  Mr.  Ackerman,  and  they  each 
refused  to  bire  him  a  hearse  and  carriages 
except  at  a  higher  price  than  that  charged  to 
the  members  of  the  defendant's  association, 
and  put  their  refusal  on  the  ground  that  be 
was  not  a  member  of  the  association.  He 
does  not  state  that  on  either  of  these  occa- 
sions he  actually  bad  in  hand  a  corpse  to  be 
disposed  of.  Tbe  attempt  to  purchase  the 
coffin  and  tbe  attempt  to  hire  the  hearse  and 
carriages  were  each  of  them  mere  experi- 
ments. 

He  produces  and  points  out  clauses  in  the 
constitution  of  tbe  defendant  association, 
which  are  as  follows: 

"Art.  10.  The  members  of  this  association 
shall  not  deal  with  any  manufacturers  of  cas- 
kets or  other  funeral  furnishings,  nor  with 
any  jobbing  house  in  undertaker's  supplies, 
who  shall  sell,  or  ofter  to  sell,  to  parties  not 
in  tbe  business,  or  (after  due  notice)  shall 
sell  or  offer  to  sell  to  any  undertaker  who 
persistently  violates  any  of  the  provisions  of 
this  constitution,  or  to  an  expelled  member 
of  this  association. 

"Art.  11.  The  members  of  this  association 
shall  not  loan,  sell,  bire  or  exchange,  either 
directly  or  Indirectly,  any  part  of  their  equip- 
ments or  supplies  to  an  expelled  member,  or 
to  any  undertaker  who  has  violated  any  of 
the  provisions  of  this  constitution,  or  to  any 
undertaker  doing  business  in  the  county  of 
Passaic,  N.  J.,  who  Is  not  a  member  in  good 
standing  in  this  association." 

"Art.  17.  No  undertaker  or  liveryman  shall 
let  or  bire  any  hearse  or  coach  to  any  private 
individual  or  person  not  an  undertaker  or  liv- 
eryman, for  less  than  the  schedule  adopted 
by  this  association ;  neither  shall  be  or  she 
hire  to  aid  or  assist  any  undertaker  or  livery- 
man not  a  member  of  this  association  to  se- 
cure hearse  or  coaches  for  any  funeral.  •  •  • 
Neither  shall  any  undertaker  hire  hearse  or 
coaches  from  any  liveryman  who  shall  vio- 
late tbe  schedule  of  prices  or  who  sball  hire 


hearse  or  coaches  to  any  undertaker  of  Pas- 
saic county  who  is  not  a  memlier  of  this  as- 
sociation after  due  notice  has  been  given 
him." 

Tbe  complainant's  counsel  cited  a  great 
number  of  adjudged  cases  in  support  of  bis 
argument  that,  upon  tbe  facts  as  above  stat- 
ed, he  is  entitled  to  relief  in  this  court  Be- 
fore coming  to  the  affidavits  In  behalf  of  tbe 
defendants,  I  stop  to  say  that  I  have  found 
no  case  which  warrants  the  interference  of 
this  court  against  a  boycott  against  a  person 
who  has  no  established  business  to  be  sub- 
jected to  a  boycott  Ck)mlng  now  to  the  de- 
fendant's affidavits,  they  show  that  tbe  com- 
plainant's applications  for  membership — 
there  were  two— were  treated  precisely  aa 
other  applications  were  treated.  The  rules 
of  the  association  require  that  the  applicant 
should  have  certain  qualifications  as  to  moral 
character  and  financial  standing,  and  should 
have  served  an  apprenticeship  of  one  year  as 
assistant  to  a  practicing  undertaker.  Two 
different  committees  were  appointed,  one  af- 
ter the  other,  to  inquire  Into  complainant's 
qualifications  in  these  respects,  and  both 
found  him  deficient  in  the  qualification  of 
skill  and  familiarity  with  the  conduct  of  tbe 
business,  and  that  he  had  not  served  any  ap- 
prenticeship as  an  assistant  to  an  undertaker, 
and  they  were  unable  to  find  that  he  had  been 
sufficiently,  if  at  all,  Instructed  in  tbe  pro- 
cess of  embalming. 

The  only  party — Mr.  Keaslng — in  Paterson 
wbo  makes  a  business  of  supplying  coffins 
swears  that  be  never  was  forbidden  by  the 
defendant  association  or  any  of  its  members 
to  sell  coffins  or  funeral  supplies  to  persons 
in  Passaic  county  other  than  members  of  tbe 
association,  or  threatened  with  the  loss  of 
trade  if  he  did  so.  That  in  point  of  fact  be 
has  done  so  to  an  undertaker  not  a  member  of 
the  association  within  a  very  short  time.  He 
gives  a  version  of  tbe  interview  with  the 
complainant  testified  to  by  him,  quite  dUter- 
ent  from  that  given  by  tbe  complainant  He 
denies  emphatically  that  he  gave  as  a  reason 
for  not  selling  the  coffin  that  he  was  afraid 
of  loss  of  business  from  the  members  of  the 
association.  Judging  from  his  account  of 
that  Interview,  he  (Keaslng)  was  simply  look- 
ing with  proper  prudence  at  the  probabiUtT' 
of  bis  receiving  payment  for  the  coflln  pro- 
posed to  be  purchased.  The  defendant's  of- 
ficers, ex-officers,  and  some  of  its  members 
swear  that  its  constitution  was  copied  from 
that  adopted  by  the  Hudson  County  Society; 
that  there  never  was  any  thought  by  any 
member  of  the  association  of  employing  the 
paragraphs  above  quoted  to  prevent  anyl)ody 
from  doing  business  who  was  not  a  member  of 
the  association,  and  that  those  paragraphs 
never  bad  been  enforced  against  anybody ; 
that  there  never  was  any  occasion  to  enforce 
them,  because  every  undertaker  In  the  county 
of  Passaic  Joined  the  association,  and  all  are 
still  members,  except  one,  who  withdrew 
from  tbe  association  because  he  became  In- 
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solvent  and  went  tbrongb  bankruptcy,  and 
iias  lately  been  refused  readmisslon.  princi- 
pally. If  not  wholly,  on  the  ground  of  bis  In- 
-solvency.  Notwithstanding  bis  nonmember- 
^Ip,  be  bas  been  doing  business  in  Paterson 
as  an  undertaker  in  a  small  way  without 
molestation  by  the  defendant  society.  The 
•officers  and  members  of  the  defendant  society 
swear  that  the  attempt  of  the  complainant 
to  establish  himself  as  an  undertaker  in  Pat- 
■erson  did  not  excite  any  action  on  the  part  of 
the  society,  and  did  not  receive  or  meet  with 
any  opposition  on  its  part  or  any  of  its 
juembers. 

With  regard  to  the  complaint  that  com- 
plainant was  unable  to  hire  a  hearse  and 
-carriages,  except  at  a  rate  higher  than  tliat 
-diarged  to  members  of  the  society,  it  Is  to 
be  remarked  that  the  affldavita  sbow,  wliat 
is  a  matter  of  almost  common  knowledge, 
tbat  it  ia  tbe  practice  for  tbe  undertakers 
to  make  a  profit  of  $1  each  from  the  hire 
of  the  hearse  and  coaches,  and  the  complaint 
is,  not  that  complainant  could  not  hire  the 
hearse  and  coaches  at  tbe  price  usually  char- 
ged for  those  for  funeral  purposes,  but  that 
be  was  unable  to  exact  from  tbe  proprietor 
the  profit  of  |1  each.  But  Mr.  Zabriskle 
and  the  man.  Van  Houten,  in  charge  of  the 
stable  of  Mr.  Ackerman,  to  whom  the  com- 
plainant applied,  each  glre  quite  a  diCTerent 
account  of  the  interviews  from  that  given  by 
the  complainant  Mr.  Zabriskle  swears  that 
one  evening,  shortly  before  the  bill  was  filed, 
tbe  complainant  came  to  him  at  his  place  of 
business  Just  as  be  bad  returned  from  a  bual- 
jiess  trip  in  the  country,  and  asked  him  to 
let  complainant  have  tbe  use  of  a  hearse  and 
.three  coaches  the  following  day.  Mr.  Zabris- 
kle answered  as  follows,  "I  stated  to  him 
tbat  I  could  not  do  that.  I  was  busy  the 
next  day,  and  could  not  accommodate  him." 
He  proceeds  to  say  he  did  not  refuse  to  hire 
tbe  hearse  and  coaches  to  bim,  on  tbe  ground 
tbat  he  was  not  a  member  of  the  defendant 
association.  He  also  swears  tbat  tbe  com- 
plainant did  not  oITer  to  pay  cash  for  the 
use  of  the  articles,  nor  did  the  deponent 
refuse  to  take  the  money  because  none  was 
-offered.  He  further  denies  tbat  he  said  to 
•complainant  .that  he  could  not  do  business 
witb  any  one  not  a  member  of  the  associa- 
tion, nor  did  be  tell  complainant  that  at  any 
time,  and  be  swears  that  he  never  said  that 
be  was  afraid  to  let  complainant  have  tbe 
bearse  and  coaches  by  reason  of  a  fear  of  a 
boycott  by  tbe  association,  or  that  they  had 
threatened  him.  He  swears  that  no  such 
threat  had  been  made  to  him,  and  adds :  "I 
did  not  know  anything  about  the  financial 
standing  of  tbe  complainant,  and  I  decline 
to  do  business  with  any  person,  unless  I  have 
some  reasonable  knowledge  of  their  ability  to 
pay."  Witb  regard  to  Mr.  Ackerman,  bis 
foreman.  Tan  Houten,  swears  tbat  tbe  com- 
plainant called  at  Ackerman's  stable  and 
asked  tbe  hire  of  two  coaches  for  tbe  next 
day,  and  stated  that  be  was  an  undertaker. 
'Van  Houten  told  him  the  charge  was  |6  each. 


Complainant  did  not  offer  to  pay,  but  later 
in  tbe  day  called  up  Van  Houten  on  tbe  tele- 
phone and  stated  that  he  desired  to  have  a 
bearse  and  another  coach,  to  which  be  was 
answered  tbat  be  "could  have  tbe  coaches, 
but  he  did  not  let  tbe  hearse  to  everybody." 
To  which  be  replied  "tbat  If  he  did  not  get 
the  hearse  he  need  not  send  the  coaches." 
He  denies  that  he  said  that  complainant  could 
not  hire  a  bearse  from  Ackerman  at  any 
price. 

Generally  the  statements  in  complainant's 
affidavits  of  the  principal  facts  relied  upon 
on  this  motion  are  thoroughly  met  and  denied 
by  the  affidavits  of  the  defendants,  so  that 
I  am  not  satisfied  that  be  bas  been  subjected 
to  any  boycott,  even  If  be  bad  a  business 
which  was  liable  to  be  injured  by  a  boycott 
What  he  may  t>e  able  to  establish  on  final 
bearing,  when  he  will  have  tbe  power  to 
compel  tbe  attendance  of  witnesses  and  exer- 
cise the  right  of  cross-examination,  I  cannot 
of  course  anticipate.  In  short  the  complain- 
ant's case  at  present  rests  on  the  mere  exist- 
ence in  the  constitution  of  the  defendant  so- 
ciety of  the  clauses  above  set  forth,  without 
any  proof  which  satisfies  my  mind  tbat  tbe 
clauses  In  question  have  ever  been  enforced 
or  threatened  to  be  enforced  against  him, 
or  that  their  existence  bas  l>een  tbe  least  ob- 
struction to  bis  success.  On  this  point  I 
can  find  no  Judicial  authority  that  the  mere 
existence  of  such  articles  without  their  being 
actively  enforced  form  any  ground  for  the  In- 
terference of  this  court  I  conceive  it  to  be 
a  fundamental  rale  governing  tbe  action  of 
this  court  tbat  it  exercises  its  restraining 
powers  only  for  the  protection  of  some  threat- 
ened injury  to  a  property  right  or  a  right 
in  the  natnre  thereof.  The  mere  unlawful- 
ness of  an  act  or  a  series  of  acts,  even  though 
tbat  unlawfulness  amounts  to  criminality, 
does  not  excite  the  action  of  this  court,  un- 
less it  affects  the  i)ersonal  or  property  rights 
of  some  individual  who  asks  tbe  aid  of  the 
court  It  follows,  that  granting  that  I  may 
conceive  that  the  clauses  In  question  are 
capable  of  being  so  Enforced  by  the  defend- 
ants as  to  work  an  unlawful  boycott  against 
some  person,  yet  until  a  person  who  is  threat- 
ened with  such  injurious  action,  and  is  like- 
ly to  SDffer  pecuniarily  from  it  applies  ° 
to  the  court  I  cannot  take  action  against  the 
defendants.  The  case  is  not  within  the  rule 
upon  which  I  acted  in  Martin  v.  McFall,  66 
N.  J.  Bq.  91,  65  AtL  466.  There  Martin  was 
a  baker  in  full  possession  of  an  establish- 
ed business,  and  declined  a  request  of  a  labor 
union  to  close  bis  shop  at  8  o'clock,  and  was 
threatened  with  a  boycott  and  actually  suf- 
fered in  bis  trade  by  the  refusal  of  his  old 
customers  to  deal  witb  him.  Tbe  difficulty 
at  tbe  interlocutory  hearing  was  to  charge 
any  particular  person  as  an  Individual  or  the 
union  as  a  body  with  having  Instigated  the 
boycott 

I  will  advise  an  order  that  tbe  order  to 
show  cause  be  discharged  with  costs. 
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TRENTON  TRUST  ft  SAFE  DEPOSIT 

CO.  Y.   ARMSTRONG  et  al. 

(Court  ol  Chancery  of  New  Jersey.    Dec  12, 

1905.) 

1.  Wills— CONSTBOCTION— INTEREST  of  Lko- 

ATEBS. 

A  will  provided  that  upon  the  decease  or 
marriage  of  testator's  widow  the  estate  should 
EO  to  testator's  three  unmarried  daughters,  so 
long  as  they  should  remain  unmarried,  and  in 
case  they  "all"  should  marry  it  should  be  equal- 
ly divided  between  testator's  Bve  children  or 
the  issue  of  deceased  children.  Beld,  that  the 
daughters  took  the  use  of  the  fund  during  the 
time  they  remained  unmarried  as  joint  tenants, 
with  right  of  survivorship  between  them,  and 
so  long  as  any  of  the  daughters  remained  alive 
and  unmarried  the  trust  continued  for  their 
benefit,  although  others  had  died  unmarried, 
so  as  to  make  It  impossible  that  "all"  should 
ever  marry. 

2.  Sauk— Validitt   or  Bequest— Restbairt 
OF  Mabbiaob. 

A  provision  in  a  will  for  the  support  of 
daughters  so  long  as  they  continue  unmarried 
and  need  support  is  a  valid  bequest,  where  the 
evident  intention  is,  not  to  restrain  marriage, 
but  to  provide  support. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  g|  1533-1535.] 

3.  Same— DESCBiPTroN  of  Legatees. 

A  daughter  of  testator,  who  was  a  widow 
at  the  time  of  the  making  of  testator's  will,  and 
who  was  specifically  included  b^  testator  in  a 
bequest  to  his  "three  unmarried  daughters," 
must  he  considered  as  unmarried  in  construing 
the  will. 

[EM.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  i  1078.] 

4.  Saiie— Estates  Created— Remaindebs. 

A  will  provided  that  upon  the  decease  or 
marriage  of  testator's  widow  the  estate  should 
go  to  testator's  three  unmarried  daughters  so 
long  as  they  should  remain  unmarried,  and  in 
case  they  all  should  marry  it  should  be  equally 
divided  between  testator's  five  children  or  the 
issue  of  deceased  children.  Held,  that  the  will 
created  an  estate  for  life  or  during  maidenhood 
in  testator's  daughters,  with  a  remainder  over 
to  the  children  in  the  corpus  of  the  estate, 
which  became  a  vested  interest  on  the  death  of 
testator,  and  took  effect  in  possession  upon  the 
determination  of  the  interests  of  the  daughters 
either  by  death  or  marriage. 

Bill  for  the  construction  of  a  will  by  the 
Trenton  Trust  ft  Safe  Deposit  Company, 
administrator  with  the  will  annexed  of 
Epbrnim  W.  Blackwell,  deceased,  against 
Mary  Frances  Armstrong  and  others.  De- 
cree advised. 

James  Buchanan,  for  complainant. 

BERGEN,  V.  O.  The  complainant,  as 
trustee  and  also  as  ancillary  administrator 
with  the  win  annexed  of  Epbralm  W.  Black- 
well,  deceased,  having  in  band  a  trust  fund, 
part  of  the  estate  of  said  decedent,  has  filed 
this  bill  for  directions  as  to  the  manner  in 
which  it  shall  execute  the  trusts  created  by 
the  will  of  its  testator.  The  complainant 
has  in  band  about  $2,000,  which  it  holds 
subject  to  the  trust,  if  any,  arising  from  the 
proper  construction  of  the  following  para- 
crnphs  appearing  In  the  will  of  tbe  deceased, 
viz.: 


"Item:  I  give,  devise,  and  bequeath  the 
net  rents,  interest,  and  income  of  all  my 
estate,  real,  personal,  and  mixed,  whatsoever 
and  wheresoever  of  which  I  may  die  seised, 
possessed,  or  entitled,  unto  my  beloved  wife, 
Sarah  Ann  Blackwell,  for  and  dnrlng  the 
term  of  her  natural  life,  provided  she  so 
long  shall  remain  my  widow,  single  and  on* 
married,  but  not  otherwise;  she  paying  all 
charges  and  taxes  against  said  real  estate. 

And  immediately  upon  the  decease  or  in- 
termarriage of  my  said  wife,  which  shall 
first  happen,  I  give,  devise,  and  bequeatli 
unto  my  three  unmarried  daughters,  Sarah 
Elizabeth  Thompson,  Emily  Blackwell,  and 
Florence  Blackwell,  so  long  as  they  remain 
unmarried,  to  have  all  my  property  so  long 
as  they  remain  nnmarried.  In  case  they  all 
marrying,  to  be  equally  divided  between  my 
five  children,  Mary  Frances  Armstrong,  Sa- 
rah Elizabeth  Thompson,  Emily  Blackwell, 
Theodore  J.  Blackwell,  and  Florence  Black- 
well,  or  the  lawful  Issue  of  the  same  as  shall 
then  be  deceased,  or  their  respective  heirs, 
administrators,  and  executors  or  assigns,  for- 
ever, so,  nevertheless,  that  such  Issue  take 
and  receive  such  part  and  share  only  as  his, 
her,  or  their  deceased  parent  would  have  tak- 
en if  then  living." 

The  widow,  and  also  Sarah,  one  of  tbe 
three  unmarried  daughters,  are  dead.  Emily 
and  Florence,  two  of  the  three  daughters 
described  in  the  will  as  unmarried,  are  still 
living.  Sarah  died  after  the  testator,  wltb- 
out  leaving  issue,  having  never  married. 
Besides  these  three  daughters  the  testator 
left  a  daughter,  Mary  Frances  Armstrong, 
the  wife  of  James  C.  Armstrong.  She  is  still 
living,  and  also  a  son,  Theodore,  who  sur^ 
vlved  the  testator,  and  died,  leaving  three 
children.  These  persons  are  all  of  the  par- 
ties interested  in  the  present  or  future  dis- 
tribution of  this  fund.  They  have  all  been 
made  parties  defendant  to  this  suit,  and  for 
want  of  answers  a  decree  pro  confesso  has 
been  taken  against  them. 

The  doubt  as  to  Its  duty  in  the  premises, 
which  tbe  complainant  suggests,  arises  under 
the  claim  made  by  the  two  tmmarried 
daughters  that  they  are  entitled  to  tbe  whole 
of  the  income  as  survivors  of  their  sister 
Sarah,  and  that  such  right  will  continue  to 
tbe  unmarried  sister,  should  either  of  tbe 
present  survivors  marry  or  die,  and  that  no 
distribution  of  the  corpus  of  the  fund  can 
be  made  while  either  of  the  three  live  unmar- 
ried. Against  this  claim  is  tbe  insistment 
on  behalf  of  the  children  of  Theodore  that 
the  three  unmarried  daughters  took  only  an 
Interest  which  was  to  be  divested  upon  the 
death  or  marriage  of  either,  and  that  upon 
the  death  of  Sarah  they  became  entitled  to 
an  immediate  distribution  of  the  whole  fund 
between  themselves,  representing  their  fa- 
ther and  their  aunts,  Florence.  Emily,  and 
Mary.  The  intentions  of  the  testator  are  so 
Inartisfically   expressed  in   bis  will   as    to 
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make  It  difBcult  to  clearly  ascertain  and  de- 
fine them  according  to  well-settled  rules  of 
construction;  but  it  seems  to  me  tbat  the 
dominating  purpose  of  the  testator  was  to 
provide  for  tbe  comfortable  support  and 
maintenance  of  such  of  tbe  women  of  his 
family  as  were  unmarried  and  dependent  up- 
on their  own  exertions  for  support.  His  es- 
tate was  small,  and  be  devotes  Its  income 
at  first  to  the  support  of  his  wife  during 
her  widowhood.  After  this  purpose  is  serv- 
ed the  Income  is  to  be  devoted  toward  the 
maintenance  of  such  of  bis  daughters  as 
remained  unmarried,  and,  when  all  were 
married,  the  preference  was  to  cease  and 
the  fund  divided  equally  among  all  the  chil- 
dren, because  in  the  mind  of  tbe  testator 
they  bad  then  reached  a  common  level ;  and 
my  understanding  of  this  bequest  Is  that  it 
was  the  testator's  intention  that  the  fund 
was  to  remain  undistributed  and  the  Income 
applied  to  the  use  of  any  of  tbe  daughters 
unmarried  until  all  were  married,  or  the  hap- 
pening of  some  event  which  precluded  the 
possibility  of  the  fuiflllment  of  the  condi- 
tion. The  time  fixed  for  the  distribution  Is 
when  all  are  married.  The  death  of  one  un- 
married makes  it  impossible  to  have  this 
condition  met,  if  the  word  "all"  is  to  be  ap- 
plied collectively  to  the  donees  as  a  class, 
and  my  interpretation  of  this  clause  Is  that 
the  word  "all"  applies  only  to  so  many  of 
the  class  as  remain  capable  of  marrying; 
that  tbe  death  of  one  does  not  destroy  the 
trust  because  all  of  the  class  cannot  marry, 
but  it  continues  for  tbe  benefit  of  tbe  remain- 
ing benefldaries  so  long  as  any  of  them  are 
alive  and  unmarried.  Tbe  class  may  be 
diminished  by  death  or  marriage,  but  it  Is 
not  extinguished  so  long  as  one  of  them  lives 
and  continues  within  tbe  description  of  those 
for  whose  benefit  the  trust  was  created. 
The  devise  is  to  three  unmarried  daughters, 
so  long  as  they  remain  unmarried,  with  re- 
mainder over  in  the  event  of  "all  marrying." 
It  is  a  legacy  given  to  two  or  more  persons 
by  name,  without  words  Indicating  an  in- 
tention to  confer  distinct  interests,  and  the 
three  daughters  take  the  use  of  the  fund 
during  the  time  they  remain  unmarried  as 
Joint  tenants,  with  right  of  survivorship. 
Noe.  Adm'r,  v.  Miller's  Bx'rs,  81  N.  J.  Eq. 
234-236;  Gordon  v.  Jackson,  58  N.  J.  Eq.  166, 
43  Atl.  98.  It,  therefore,  follows  that  tbe 
complainant,  as  trustee,  should  hold  the  trust 
fund  so  long  as  any  one  of  tbe  three  daugh- 
ters remain  unmarried,  and  pay  tbe  Income 
to  all,  retaining  the  qualification  established 
by  tbe  testator.  A  provision  made  for  the 
support  of  daughters  as  long  as  they  con- 
tinue nnmarried  and  need  support,  where 
the  evident  intention  is,  not  to  restrain  mar- 
riage, but  to  provide  support,  is  a  valid  be- 
quest Graydon's  Executors  v.  Graydon,  23 
N.  J.  Eq.  229-237. 

On  tbe  argument  the  attention  of  the  court 
was  called  to  the  fact  tbat  Sarah  Elizabetb 


I  Thompson,  one  of  tbe  three  daughters,  being 
!  a  widow,  did  not  properly  fall  within  tbe 
;  description  "nnmarried";  bnt  tills  condition 
.  does  not  change  the  situation.    She  was  a 
widow  at  the  time  of  the  making  of  the  will, 
I  and,  as  tbe  testator  expressly  names  her  as 
'  unmarried,  we  must  adopt  tbe  evident  Inten- 
I  tlon  of  tbe  testator  and  give  to  this  word  a  sec- 
{  ondary,  and  perhaps  a  less-accustomed,  mean- 
I  ing,  which  is,  "not  being  married  at  the  time 
I  In  question";  that  time  here  being  the  mak- 
ing of  tbe  last  will. 
The  next  question  presented  is,  has  the 
I  testator  made  any  disposition  of  tbe  corpus 
of  his  estate?    Tbe  gift  over,  as  expressed 
by  the  testator,  is  to  take  effect  when  all  of 
the  three  unmarried  daughters  are  married, 
and  it  is  insisted  that  the  gift  of  tbe  corpus 
Is  liable  to  take  effect  or  to  be  defeated  by 
the  occitrrence  or  nonoccurrence  of  an  un- 
certain event,  viz.,  the  marriage,  not  of  one, 
but  of  all,  of  these  unmarried  daughters,  and 
therefore  fails  within  tbe  definition  of  a  con- 
ditional legacy,  and,  as  one  of  the  daughters 
died  unmarried,  tbe  condition  upon  which 
distribution  depends  can  never  happen,  and 
tbat  therefore  tbe  testator  died  intestate  as 
to  the  corpus.    In  my  Judgment  this  insist- 
ment  has  not  the  sanction  of  the  true  rules 
of  construction  to  be  applied  to  a  case  of 
this  character,  and  I  am  of  opinion  that  tbe 
testator  Intended  to  create,  and,  under  well- 
established  rules  for  tbe  construction  of  wills, 
did  create,  an  estate  for  life,  which  was  sub- 
ject to  an  earlier  termination  upon  tbe  mar- 
riage of  all  of  his  then  unmarried  daughters, 
and  tbat  tbe  remainder  over  takes  effect  on 
tbe  determination  of  the  preceding  estate, 
whether  by  death  or  marriage,  and  that,  al- 
though tbe  bequest  over  is  in  terms  made 
payable  upon  the  marriage  of  the  life  tenant, 
it  is  to  be  extended  by  implication,  so  as  to 
take  effect  on  the  determination  of  that  es- 
tate, whether  by  death  or  marriage. 

What  the  testator  undoubtedly  Intended 
was  a  provision  for  his  unmarried  daughters 
during  their  maidenhood,  even  if  that  con- 
dition continued  until  their  death,  and  in  tbe 
event  of  the  destruction  of  that  previous  es- 
tate, either  by  marrjnge  or  death,  then  tbe 
corpus  of  the  fund  was  to  be  divided  among 
his  living  children,  which  might  include  these 
three  daughters  if  the  determination  of  their 
life  estate  had  been  caused  by  marriage,  and 
also  among  tbe  issue,  per  stirpes,  of  any  of 
bis  children  who  might  have  died  before  the 
determination  of  the  previous  estate.  This 
construction  has  tbe  authority  of  well-ad- 
judged cases.  In  Eaton  v.  Hewitt,  2  Dr.  & 
Sm.  184-192,  the  court  said:  "It  is  a  rule 
now  well  established  that  where  a  testator 
gives  to  a  woman  a  life  Interest,  if  she  so 
long  remains  unmarried,  and  then  directs 
that  In  the  event  of  her  marrying  the  prop- 
erty shall  go  over  to  another,  although,  ac- 
cording to  the  strict  language,  tbe  gift  over  is 
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expressed  only  to  take  effect  in  the  event  of  the 
marriage  of  the  life  tenant,  the  gift  over  Is 
held  to  take  effect,  even  though  the  tenant 
for  life  doea  not  marry."  In  Browne  v.  Ham- 
mond, Johns.  Chy.  (Eng.)  210,  where  the  gift 
was  to  the  wife,  so  long  as  she  should  remain 
the  testator's  widow,  without  being  expressly 
for  her  life,  the  court  held  that  it  was  con- 
cluded by  the  authorities,  "which  bare  deter- 
mined that  a  devise  or  bequest  over,  though 
in  terms  made  upon  the  marriage  of  the 
donee  of  the  preceding  estate,  is  to  be  extend- 
ed by  implication!  so  as  to  take  effect  on  the 
determination  of  that  estate  by  death."  This 
case  was  cited  with  approval  in  Underbill 
V.  Roden,  2  Cb.  Dlv.  494. 

The  result  I  have  reached  is  that  the  gift 
over  of  the  cwpus  of  this  fund  creates  a 
vested  interest,  wliich  took  effect  on  the  death 
of  the  testator,  subject  to  the  estate  of  the 
widow,  which  has  now  been  disposed  of  by 
her  death,  and  also  subject  to  the  joint  estate 
of  the  three  unmarried  daughters  during 
their  maidenhood,  or  life  if  they  never  marry. 


WILSON  V.  WEIGLB  et  «1. 

(Court  of  Cliancery  of  New  Jersey.    Sept.  22, 
1905.) 

1.  Bankbuptoy  —  Pbeferkhces    Voidablb  — 
Intent  or  Debtor. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
eOb,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p. 
3445],  providing  that  If  a  bankrupt  shall  tiave 
given  a  preference,  and  the  person  receiving  it 
or  to  he  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give  a 
preference,  it  shall  be  voidable  by  the  trustee, 
and  be  may  recover  the  property  or  its  value, 
the  party  receiving  payment  must  have  had  rea- 
sonable ground  to  believe  that  it  was  intended 
thereby  to  give  a  preference  before  he  can  be 
held  liable  to  refund. 

2.  Same— Action  to  Recoveb  Fbefebence. 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  payment  made  by  the  bankrupt,  on 
the  ground  that  it  was  an  unlawful  preference, 
evidence  held  insufficient  to  show  that  defend- 
ants had  reasonable  ground  to  believe  that  a 
preference  was  intended. 

Bill  by  Henry  L.  Wilson,  trustee  in  bank- 
ruptcy of  David  Preedman,  against  Frede- 
rick Weigle  and  another,  to  recover  a  pay- 
ment on  the  ground  that  it  was  an  unlawful 
preference.    Decree  for  defendants. 

Frank  Benjamin,  for  complainant  Eg- 
bert J.  Tamblyn,  for  defendants. 

PITNEY,  V.  C.  The  complainant,  Wilson, 
is  trustee  in  bankruptcy  of  David  Freed- 
man,  a  bankrupt,  of  Chicago,  111.,  a  dealer 
in  Jewelry.  The  defendants,  Weigie  and 
Rose,  are  manufacturing  jewelers  of  New- 
ark, N.  J.,  and  prior  to  February  11,  1904, 
were  creditors  of  Freedman  in  three  several 
promissory  notes  maturing  on  the  10th,  15tb, 
and  20tb  of  January,  1904,  and  which  were 
protested  for  nonpayment,  and  on  the  29tb 


of  January  amounted,  with  protest  fees  and 
Interest,  to  $511.71.    On  the  3d  of  February. 

1904,  they  settled  with  Freedman,  and  ac- 
cepted from  him  $200,  a  trifle  less  than  40 
cents  on  a  dollar,  and  gave  a  receipt  in  foil 
for  their  claim.  On  the  7th  of  March  in- 
voluntary bankrupt  proceedings  were  in- 
stituted against  Freedman,  on  the  22d  of 
March  he  was  duly  adjudicated  a  bankrupt 
on  the  29th  of  April  the  complainant  was 
appointed  his  trustee  in  bankruptcy,  and  on 
the  2d  of  May,  having  given  his  bond,  was 
authorized  to  act  as  such  and  took  possession 
of  the  bankrupt  estate.  He  now  flies  his 
bill  in  this  court  to  recover  back  the  payment 
of  $200  so  made  by  Freedman  to  the  de- 
fendants, on  the  ground  tliat  it  was  an  un- 
lawful preference.  The  qpecial  allegation  of 
the  bill  on  that  behalf  is  this:  That  on  or 
before  February  8,  1904,  Freedman  was  in- 
solvent, and  that  his  liabilities  amounted 
to  $6,800,  and  his  assets  to  $2,000,  which 
rendered  him  insolvent,  and  the  defendants 
had  due  notice  of  It  That  the  assets  in  hand 
at  the  time  of  filing  the  bill,  January  11, 

1905,  were  only  about  $400. 

The  facts  which  are  admitted,  or  which 
clearly  appear  in  evidence  so  as  not  to  be 
open  to  diq>ute,  are  as  follows:  Previous  to 
the  month  of  January,  1904,  Freedman  was 
doing  business  as  a  dealer  In  jewelry  In  a 
room  in  the  Masonic  Temple  in  the  city 
of  Chicago.  He  bad  a  safe,  showcase,  desk, 
and  all  the  Implements  necessary  for  his 
business,  and  was  undoubtedly  solvent  He 
kept  regular  books  of  account,  about  the  ac- 
curacy of  which  no  serious  dispute  was 
made.  They  showed  bis  Indebtedness  with 
substantial  accuracy,  and  also  the  amount 
due  him  from  his  debtors.  An  important 
item  of  fact  is  that  the  character  of  goods 
in  which  he  mainly  dealt  was  what  Is  known 
as  staple  goods,  consisting  mainly  of  gold 
rings  and  gold  chains.  The  evidence  Is  quite 
clear  that  for  some  time  previously  he  had 
been  arranging  with  his  creditors  in  such 
manner  that  his  indebtedness  had  taken 
largely  the  shape  of  promissory  notes  fall- 
ing due  In  January,  1904.  He  swears,  when 
called  by  complainant  as  a  witness,  tiiat  on 
the  morning  of  the  6th  of  January  he  had 
on  hand  over  $3,300  cash  In  his  safe.  Mr. 
Rose,  the  defendant  who  examined  his  books 
of  accotuit  with  care  about  the  Ist  of  Febru- 
ary, swears  that  bis  cashbook  showed  that 
he  should  have  had  on  hand  at  that  time  the 
amount  of  cash  which  he  claimed  to  have 
and  swore  in  this  cause  that  he  did  actually 
have.  On  that  day,  January  6,  1904,  he 
claimed  to  have  been  forcibly  robbed  of 
about  $3,400  in  cash,  $141  in  a  check  of  a 
customer  not  yet  deposited,  and  $500  or 
$600  of  merchandise,  making  a  loss  by  rob- 
bery in  round  figures  of  $4,100.  On  the  9tb 
of  January  he  caused  to  be  prepared  and 
mailed  to  his  creditors  a  letter  stating  these 
facts,  and  showing  bis  present  financial  con- 
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dltlon.  By  that  be  showed  that  his  assets 
on  that  day  were:  Cash  on  band,  |810; 
stock  on  hand,  $1,950;  flxtnres  and  safe, 
1150;  book  accounts  (both  good  and  donbt- 
ful),  $2,266.  If  we  add  to  this  the  alleged 
losses  by  robbery,  $4,100,  we  have  $9,275. 
In  the  same  letter  he  states  his  liabilities  at 
|6,7S0,  showing  an  ability,  if  his  remaining 
assets  were  good  as  stated,  to  pay  76  cents 
on  a  dollar.  He  swears  that  his  book  ac- 
counts were  worth  at  least  75  cents  on  a  dol- 
lar, which  would  leave  him  able  to  pay  70 
cents  on  a  dollar. 

Mr.  Rose,  shortly  after  receiving  this  let- 
ter, started  out  on  a  business  trip,  which 
brought  blm  to  Chicago  toward  the  latter 
part  of  the  month,  when  he  set  about  looking 
Into  Mr.  Freedman's  affairs  in  a  thorough 
and  businesslike  manner.  He  first  beard  bis 
story  about  the  robbery,  and  that  of  the  wit- 
nesses. He  had.  In  addition,  read  a  second 
letter  written  by  Mr.  Freedman  to  bis  credit- 
ors, under  date  of  January  14th,  giving  a 
detailed  account  of  how  he  happened  to  have 
so  much  money  on  hand,  and  also  the  de- 
tails of  the  robbery.  This  letter  had  reach- 
ed the  firm  after  Mr.  Rose  started  out  on 
bis  trip,  and  bad  been  forwarded  to  him 
at  Chicago.  He  then  conferred  with  the 
police  officials,  with  the  result  that  he  be- 
came satisfied  that  there  bad  been  no  rob- 
bery, and  he  found  the  police  officials,  and 
all  who  bad  made  any  Investigation  of  the 
affair,  were  of  that  opinion.  He  then  ex- 
amined Into  hla  actual  financial  condition 
and  means.  He  took  his  word  that  he  had 
on  hand  In  cash,  on  the  day  the  letter  was 
written,  the  sum  of  $810.  He  found  satis- 
factory evidence  that  he  had  paid  out  some 
money  since  the  9tb  of  January  In  settling 
with  some  of  his  creditors  and  In  living 
expenses.  He  examined  his'  stock  of  goods, 
made  a  careful  inventory  of  them,  which  Is 
produced,  found  them  to  consist  mainly  of 
rings  and  chains  (with  the  value  of  which 
he  was  familiar,  because  he  manufactured 
thero),  and  appraised  them  at  $1,911.50,  near- 
ly the  amount  which  Freedman  claimed  them 
to  be  worth  in  his  circular.  He  found  tbe 
fixtures  and  safe  to  be  worth  what  Freedman 
claimed,  $150.  He  tben  examined  the  credits 
on  his  ledger.  He  had  a  list  of  those  credits 
famished  him  by  Freedman,  which  amounted 
to  $2,265,  and  with  the  aid  of  bis  counsel 
went  over  Freedman's  ledger  and  checked 
them  off,  and  found  the  charges  all  there, 
and  saw  no  reason  to  doubt  that  they  repre- 
sented an  actual  Indebtedness  as  therein 
stated.  He  therefore  concluded  that  his 
statement  in  the  circular  letter  of  his  assets 
was  substantially  correct,  and  that,  taking 
tbe  value  of  the  establishment  as  a  going 
concern,  it  was  worth  about  $5,000,  which 
would  enable  Freedman  to  pay  70  cents  on 
the  dollar  or  thereabouts.  He  also  learned 
that  the  man  Rosenfeld,  who  appears  to  have 
prepared  the  circular  letter  of  January  9tb, 
proposed  to  go  Into  business '  vrith  Freedman. 


I  should  have  stated  that  be  found  Freedman 
in  complete  control  of  the  premises,  and  ap- 
parently doing  business  as  If  nothing  had 
happened.  He  also  learned  from  Freedman 
that,  after  conferring  with  his  friendly  credit- 
ors, he  had  made  up  his  mind  to  try  to  settle 
with  his  creditors  at  40  cents  on  tbe  dollar ; 
that  he  had  already  settled  with  some  of 
them  at  that  rate,  and  had  made  arrang- 
ments  to  raise  money  to  settle  with  the  rest 
on  tbe  same  basis.  Naturally  Rose,  believing 
as  he  did  that  Freedman  had  within  bis  con- 
trol over  $3,000  In  cash  of  which  he  had  pre- 
tended to  have  been  robbed,  did  not  feel  any 
mistrust  of  his  ability  to  raise  the  money  to 
make  the  settlement ;  but  he  did  Inquire  care- 
fully Into  the  probability  of  tils  being  able  to 
settle  with  all  his  creditors  on  those  terms, 
and  received  from  Freedman  satisfactory 
assurances  and  Information  on  that  subject 
Though  be  does  not  say  so  in  so  many  words, 
I  cannot  but  think,  from  a  reading  of  the 
whole  testimony,  that  he  felt  that  Freedman 
would  be  willing  to  pay  more  than  40  cents  if 
It  were  necessary  so  to  do  In  order  to  settle. 
He  finally  concluded  to  accept  the  40  cents 
and  gave  a  receipt  accordingly. 

There  is  no  proof  before  me  as  to  what  dis- 
position was  made  by  Freedman  of  bis  as- 
sets between  February  8,  1904,  and  May  2, 
1904,  when  the  trustee  took  possession,  nor 
as  to  tbe  character  of  the  assets  which  the 
trustee  took  Into  Ills  possession.  An  ex 
parte  affidavit  made  by  the  trustee  on  the 
3d  of  July,  1905,  states  that  the  appraised 
value  of  tbe  assets  coming  into  his  possession 
was  $1,962.15,  and  that  the  amount  of  as- 
sets tben  on  hand,  July  3,  1905,  was  $184.11 ; 
over  $200  less  than  the  amount  in  hand  when 
tbe  bill  was  filed  January  lltb.  Tbe  parties 
in  this  settlement  were  entirely  at  arm's 
length.  There  is  nothing  to  warrant  the  in- 
ference that  Freedman  Intended  to  treat  the 
defendants  better  than  he  at  that  time  In- 
tended to  treat  his  other  creditors.  Tbe 
clear  weight  of  the  evidence  is  that  he  was 
financially  able  at  that  time  to  have  settled 
with  all  his  creditors  upon  the  same  terms, 
and  so  far  as  appears  be  was  then  quite  will- 
ing to  do  so.  There  is  nothing  to  explain 
his  not  doing  so,  except  the  inference  that 
some  of  those  creditors  refused  to  accept  his 
ofTer.  Upon  these  facts  the  question  Is 
whether,  under  the  bankrupt  laws  of  the 
United  States,  the  defendants  should  refund 
the  $200  received  by  them  in  full  of  their 
claim  of  $511  on  the  3d  of  February,  1904. 

The  object  of  the  bankrupt  law  is  to  pro- 
duce an  equal  distribution  among  bis  credit- 
ors of  tbe  assets  of  tbe  Insolvent,  and  to  that 
end  they  provide  against  imlawful  prefer- 
ences made  by  the  insolvent  In  anticipation 
of  bankruptcy,  and  they  provide  for  a  re- 
covery back  by  the  trustee  in  bankruptcy  of 
any  imlawful  preferences  made  within  a  cer- 
tain period  of  the  bankruptcy.  Undoubtedly 
Freedman  was  insolvent  In  tbe  sense  In  which 
that  word  Is  used  In  the  bankrupt  act  at  the 
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time  he  paid  the  money  to  Rose,  because  he 
did  not  have  sufficient  assets  over  and  above 
those  which  Rose  believed  he  hod  concealed 
to  pay  his  debts  in  full.  The  first  section  of 
the  act  declares  that  a  person  shall  be  deemed 
insolvent  within  the  provisions  of  this  act 
whenever  the  aggregate  of  his  property,  ex- 
clusive of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  with 
Intent  to  defraud,  hinder,  or  delay  his  cred- 
itors, shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts.  Rose  dealt 
with  him  as  an  insolvent,  but  he  did  not 
consciously  accept  the  payment  as  a  pref- 
erence. I  find  as  a  fact  that  Rose  thoroughly 
believed  that  Freedman  was  able  and  willing 
out  of  his  unconcealed  assets  to  pay  each  of 
his  creditors  considerably  more  than  the  40 
cents  on  the  dollar,  which  he  ofTered,  and 
that  he  would,  If  pressed,  pay  more  than  that, 
and  that  Rose  had  no  reason  to  believe  but 
that  every  creditor  would  be  able  to  receive. 
If  he  chose  to  accept  it,  the  same  rate  of  poy- 
ment  which  he  received  on  behalf  of  the  de- 
fendants. Further,  there  Is  nothing  In  the 
case  to  indicate  that  Freedman  intended  to 
prefer  Rose  over  his  other  creditors  or  sup- 
posed that  he  was  doing  so,  so  that  the 
element  of  intentional  or  conscious  preference 
of  one  creditor  over  another  nowhere  appears 
in  the  case  up  to  the  moment  of  the  settle- 
ment with  Rose.  Further  there  Is  no  reason 
to  believe  that,  at  that  time,  Freedman  did 
not  Intend,  In  good  faith,  and  was  not  able  to 
settle  with  all  his  creditors  at  the  rate  men- 
tioned. What  may  have  been  conceived  and 
accomplished  by  him  in  the  way  of  making 
further  fraudulent  disposition  of  bis  assets, 
between  February  3d  and  March  7th,  when  be 
found  that  all  his  creditors  would  not  settle 
on  these  terms,  there  is  nothing  to  show.  No 
proof  was  offered  by  complainant  on  that 
topic,  for,  as  before  remarked,  the  character 
of  the  assets  which  came  to  the  hands  of  the 
trustee  on  the  2d  of  May  has  not  been  shown ; 
nor  has  he  shown  what  efforts  he  made,  if  any, 
to  find  other  assets  or  to  ascertain  what  had 
become  of  those  which  undoubtedly  existed 
on  the  3d  of  February. 

Turning,  now,  to  the  statute  (Bankr.  Act 
July  1,  1808,  c.  541,  8  60,  30  Stat.  502  [U.  S. 
Ck>mp.  St.  1901,  p.  3445],  we  find  the  pro- 
visions governing  the  transaction  as  follows : 

"(a)  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has, 
within  four  months  before  the  filing  of  the 
petition  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  procured  or  suffered 
a  Judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  en- 
forcement of  such  Judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 
Where  the  preference  consists  In  a  transfer, 
such  period  of  four  months  shall  not  expire 


until  four  months  after  the  date  of  the  re- 
cording or  registering  of  the  transfer,  if 
by  law  such  recording  or  registering  is  re- 
quired. 

"(b)  If  a  bankrupt  shall  have  given  • 
preference,  and  the  person  receiving  It,  or  to 
be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to 
believe  that  It  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the 
trustee,  and  he  may  recover  the  propaty  or 
its  value  from  such  person.  And,  for  the 
purpose  of  such  recovery,  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  state 
court  which  wonld  -have  had  jurisdiction  If 
bankruptcy  had  not  Intervened,  shall  have 
concurrent  jurisdiction." 

It  appears  by  this  legislation  that  the  party 
receiving  the  payment  must  have  had  reason- 
able ground  to  believe  that  It  was  Intended 
thereby  to  give  a  preference  before  he  can  he 
held  liable  to  refund.  The  actual  Intentloii 
to  give  a  preference  on  the  part  of  the  In- 
solvent is  a  necessary  ingredient  and  the  cred- 
itor receiving  it  must  have  reasonable  cause 
to  believe  In  the  existence  of  such  intent. 
Counsel  for  complainant  does  not  contend. 
In  his  Ingenious  argument,  that  there  is  any 
evidence  in  the  case  to  warrant  the  existence 
of  such  intept,  or  to  warrant  the  Inference 
that  Mr.  Rose,  or  either  of  the  defendants, 
had  reasonable  cause  to  believe  that  Freed- 
man Intended  to  give  the  defendants  a  pref- 
erence over  his  other  creditors  or  to  show 
them  any  special  favor.  He  boldly  argaes 
that  every  creditor  of  an  insolvent  debtor  has 
a  right,  by  the  statute,  to  have  his  estate 
administered  in  the  bankrupt  court,  and  that 
a  party  who  accepts  a  composition  from  an 
Insolvent  takes  it  with  notice  of  that  right 
on  the  part  of  the  other  creditors,  and  that 
no  matter  how  fair  the  offer  Is,  and  how  will- 
ing and  able  the  debtor  Is  to  make  it,  yet  If 
any  one  of  the  creditors  shall  decline  to  ac- 
cept it,  and  throw  the  debtor  Into  bantcmptcy, 
and  after  the  waste  and  wear  and  tear  of  a 
winding  up  in  bankruptcy,  the  estate  shall  not 
pay  as  much  to  the  nonassentlng  creditors 
as  the  debtor  paid  to  those  who  did  assent, 
the  creditors  who  accepted  the  composition 
will  be  liable  to  refund.  In  other  words,  he 
construes  the  mere  fact  that  the  debtor  Is 
compounding  with  his  creditors  at  a  fair  rate. 
Is  evidence  "that  it  was  Intended  thereby  to 
give  a  preference."  I  am  unable  to  follow 
that  reasoning  or  adopt  that  construction.  It 
seems  to  me  that  it  necessarily  involves  a 
plain  perversion  of  the  clear  meaning  of  the 
statute.  One  thought  in  that  connection  may 
be  worth  mentioning.  An  actual  preference 
is  fatal  if  made  within  four  months  of  filing 
the  petition  in  bankruptcy.  A  settlement 
with  creditors  may  have  been  perfectly  foir 
when  offered,  and  may  have  been  accepted 
by  several  of  them,  and  before  all  of  them 
have  had  the  opportunity  to  consider  it,  and 
then  before  the  lapse  of  four  months,  mis- 
fortunes may  have  overtaken  the  Insolvent^. 
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and  the  means  which  he  had  carefully  pre- 
served for  the  purpose  of  carrying  through 
his  original  plan  of  settlement  may  have  been 
swept  away  through  no  fault  of  his,  neverthe- 
less, according  to  the  complainant's  argument, 
all  the  creditors  who  had  accepted  would  l>e 
compelled  to  refund. 

Several  cases  were  cited  by  the  complain- 
ant's counsel,  which  were  decided  under  the 
previous  bankrupt  act  of  1867.  The  control- 
ling language  of  those  acts  is  dilTerent  from 
that  of  the  present  act  in  stating  the  descrip- 
tion of  a  debtor  who  is  liable  to  be  thrown 
Into  bankruptcy.  The  part  of  the  act  of  1867 
controlling  the  present  question  is  as  follows: 
"Or  who  being  bankrupt  or  insolvent,  or  in 
contemplation  of  bankruptcy  or  insolvency, 
^  shall  make  any  payment,  gift,  grant,  sale, 
conveyance,  or  transfer  of  money  or  other 
property,  estates,  rights  or  credits,  or  confess 
Judgment,  or  give  any  warrant  to  confess 
Judgment,  or  procure  his  property  to  be  taken 
on  legal  process,  with  intent  to  give  a 
preference  to  one  or  more  of  his  creditors." 
And  the  liability  of  the  creditor  to  refund  Is 
expressed  as  follows:  "And  if  such  person 
shall  be  adjudged  a  bankrupt,  the  assignee 
may  recover  back  the  money  or  property  so 
paid,  conveyed,  sold,  assigned  or  transferred 
eontrary  to  this  act;  provided,  that  the  per- 
son receiving  such  payment  or  conveyance, 
had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  and  knew  that  a  fraud 
on  this  act  was  Intended."  One  case  relied 
upon  by  complainant  is  In  re  Hapgood  et  al., 
2  Low.  200,  7  Am.  Law  Rev.  664,  Fed.  Oas. 
No.  6,044,  decided  by  Lowell,  J.,  in  1873. 
That  was  a  petition  by  a  dissatisfied  creditor 
to  throw  the  insolvents  Into  bankruptcy  after 
they  had  settled  with  the  great  majority  of 
their  creditors  at  SO  cents  on  the  dollar  and 
had  assets  enough  left  to  pay  the  nonaccept- 
ing  creditors  In  full,  and  a  handsome  surplus. 
The  reliance  of  the  petitioners  was  upon  the 
bare  act  of  compounding  with  their  creditors 
and  paying  them  a  percentage  without  the 
consent  of  everyone  of  them.  Judge  Lowell 
held  that  there  had  been  no  act  of  bankruptcy. 
Some  of  his  language  and  argumentative 
propositions  may  be  construed  as  favoring  the 
complainant's  position ;  but,  taken  as  a  whole, 
the  opinion  does  not  seem  to  me  to  help  the 
complainant  The  head  note  In  Lowell's  re- 
ports is  this:  "Payment  by  an  insolvent 
debtor  of  a  percentage  on  claims  of  a  part  of 
his  creditors  which  does  not  lessen  the  per- 
-centage  which  the  other  creditors  will  receive 
is  not  a  preference."  Another  case  cited  is 
Ha<Aney  v.  Raymond  Bros.  Clarke  Co.  (Neb.) 
10  Am.  Bankr.  Rep.  213,  94  N.  W.  822.  The 
governing  principle  found  in  the  headnotes  Is 
as  follows:  "The  trustee  In  bankruptcy  may 
recover  money  paid  by  the  bankrupt  as  a 
preference  only  when  the  person  receiving  it 
had  reasonable  ground  to  believe  that  a  pref- 
erence was  Intended.  If  the  creditor  has 
reasonable  grotmd  to  believe  that  the  debtor 
is  Insolvent,  and  the  obvious  effect  of  receipt 


of  the  money  under  those  circumstances  is  to 
give  him  an  advantage  over  other  creditors, 
he  is  chargeable  with  notice  of  intent  to 
prefer.  Whether  a  creditor  had  reasonable 
cause  to  believe  his  debtor  Insolvent,  within 
the  purview  of  section  60,  Is  a  question  of 
fact"  If  this  be  an  accurate  statement  of 
the  law  it  is  fatal  to  complainant's  argument. 
I  have  examined  most  of  the  cases  cited  by 
counsel  for  complainant  and  find  none  which 
go  far  enough  to  warrant  a  recovery  in  this 
case,  and  so,  therefore,  advise  a  decree  for 
defendants. 


DRIVER-HARRIS  WIRB  CO.  v.  DRIVER. 

(Court  of  (Thancery  of  New  Jersey.    Oct  8, 
1005.) 

CORTBAOTS— CONSTBUCTIOR— SUBBEQimNT    IN- 
VENTIONS—DiSOLOSUBE  OF  Foiann.A. 

A  contract  for  the  purchase  of  defendant's 
Stock  in  plaintiff  corporation  provided  that  de- 
fendant should  not  concern  himself  In  the 
manufacture  or  sale  of  resistance  or  steel  arma- 
ture binding  wire,  etc.,  but  might  experiment  in 
making  such  goods  at  his  own  expense,  and,  if 
the  results  of  such  experiments  should  meet 
plaintiff's  approval,  the  latter  would  manufac- 
ture the  goods,  pay  for  selling  the  same,  "and 
the  profits  thereon,  after  paying  for  the  raw 
matwial,"  should  be  divided  between  the  parties, 
etc.  The  contract  also  declared  that  such  in- 
ventions and  improvements  subsequently  made 
by  defendant  should  belong  to  him,  and,  If  plain- 
tiff did  not  approve  the  same,  defendant  might 
make  and  sell  the  goods  on  his  own  account 
paying  10  per  cent  of  the  selling  price  to  plain- 
tiff.' Held,  that  defendant  having  invented  a 
new  wire,  was  not  entitled  to  offer  plaintiff  as 
a  compliance  with  the  contract  the  material  In- 
vented in  a  state  read;  to  be  drawn  into  wire, 
but  was  bound  to  disclose  the  formula  and  per- 
mit plaintiff  to  manufacture  the  same  from  raw 
materials. 

Suit  by  the  Driver-Harris  Wire  Company 
against  William  B.  Driver.  On  exceptions 
to  the  answer  to  the  supplemental  bill.  Sus- 
tained. 

Edward  A.  Day,  for  complainant  Al- 
fred F.  Stevens,  for  defendant 

PITNEY,  V.  G  I  am  asked  to  give  my 
reasons,  for  the  purposes  of  appeal,  for  sus- 
taining the  exceptions  to  the  answer  to  the 
supplemental  bill.  The  object  of  the  original 
bill,  filed  May  15,  1905,  was  to  enforce  by 
preventing  the  breach  by  the  defendant  of  a 
contract  entered  into  between  the  parties 
hereto  on  the  16th  of  February,  1905,  and 
consummated  on  or  about  the  5th  of  April, 
1005.  The  defendant  was  the  president  of 
the  complainant  corporation  and  largely  in- 
terested in  its  capital  stock,  and  by  the  agree- 
ment he  conveyed  to  complainant  ail  his  stock 
for  the  sum  of  $60,000,  payable  in  install- 
ments, as  specially  provided  in  the  agree- 
ment Then  follows  an  agreement  on  the 
part  of  the  defendant  that  he  will  not  "for 
a  period  of  fifteen  years,  from  April  1st, 
1005,  engage  directly  or  indirectly,  or  concern 
himself  In  carrying  on  or  conducting  the 
business  of  making  or  selling  resistance  or 
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steel  armature  binding  wire,  sheet  or  strip, 
or  any  brass  or  copper  wire,  sheet  or  strip 
or  80  called  Antique  Bronze  wire,  or  Bronze 
wire  made  approximately  of  seven  (7)  per 
cent  of  tin  and  ninety-three  (93)  per  cent 
of  copper  and  imported  from  Germany,  in 
competition  with  the  business  of  the  said 
company  in"  certain  of  the  states  of  the 
United  States.  Then  follows  this  further 
clause:  "But  the  party  of  the  first  part  has 
the  privilege  of  experimenting  In  the  making 
of  the  above  mentioned  goods  at  his  own  ex- 
pense, and  if  the  products  and  results  re- 
sulting from  such  experiments  shall  meet  the 
approval  of  the  said  company,  then  the  said 
company  shall  furnish  the  machinery  and 
labor  for  the  manufacture  of  such  goods,  and 
the  party  of  the  first  part  shall  pay  the  ex- 
pense of  selling  the  said  goods,  and  the  prof- 
Its  thereon  after  paying  for  the  raw  mate- 
rial i^hall  be  divided  equally  between  the  said 
wire  company  and  the  party  of  the  first  part. 
It  being  understood  that  the  party  of  the 
first  part  shall  have  the  right  to  fix  and 
determine  the  selling  prices  for  said  goods; 
but  if  the  said  company  does  not  approve  the 
said  goods  and  Is  unwilling  to  manufacture 
them  on  the  terms  above  stated,  then  the 
party  of  the  first  part  may  make  and  sell 
such  goods  on  his  own  account,  and  agrees 
to  pay  ten  (10)  per  cent,  of  the  selling  price 
to  the  said  wire  company,  rendering  a  full 
and  true  account  of  all  sales  every  six  months 
to  the  said  company.  It  being  understood 
that  all  Inventions,  discoveries,  developments 
and  improvements  growing  out  of  the  experi- 
ments of  the  said  party  of  the  first  part 
shall  belong  to  him  and  that  the  said  com- 
pany shall  not  attempt  to  infringe  the  same; 
and  that  the  wire  company  will  not  experl* 
ment  or  attempt  improvements  in  alloys  for 
resistance  wire,  sheet  or  strip  during  the 
term  of  this  agreement  unless  the  party  of 
the  first  part  shall  have  abandoned  his  ex- 
periments in  the  making  of  such  alloys  and 
shall  have  so  notified  In  writing  the  wire 
company.  And  the  said  wire  company.  In 
consideration  of  the  sale  of  said  stock  as 
herein  provided,  and  in  consideration  of  the 
party  of  the  first  part  refraining  from  com- 
petition as  above  provided,  hereby  agrees  to 
pay  to  the  said  party  of  the  first  part  the 
sum  of  twenty  five  hundred  ($2,500)  dollars 
per  annum  for  ten  (10)  years  from  April  Ist 
1906,  in  semi  monthly  installments,  and  the 
party  of  the  first  part  agrees  that  he  will 
do  all  In  his  power  to  assist  the  welfare  of 
the  said  company  by  advice  regarding  busi- 
ness methods  and  customers  at  any  time  that 
he  Is  consulted  by  the  wire  company  or  its 
officers."  The  bill  charged  specific  breaches 
of  this  agreement  commencing  almost  im- 
mediately after  the  5th  of  April,  1905.  An 
answer  was  filed  on  the  13th  of  June.  Af- 
fidavits were  annexed  to  each,  and  argu- 
ments were  had  thereon. 

The  supplemental  bill  was  filed  September 
11,  1906,  and  the  answer  to  it  on  September 


20th.  Exceptions  were  Immediately  filed  to 
this  answer  for  Insufficiency,  were  promptly 
brought  to  hearing,  and  sustained  on  the  3d 
of  October.  The  answer  to  the  original  bill 
and  statements  and  admissions  by  counsel  at 
the  argument  Informed  the  court  as  to  the 
meaning  of  the  technical  words  used  In  the 
contract  The  supplemental  bill  recites  the 
original  bill  and  the  contract;  and,  aft»  re- 
ferring especially  to  the  provision  that  the 
defendant  might  exjieriment  as  therein  set 
forth  and  alleging  that  by  the  true  meaning 
and  construction  of  the  contract  any  inven- 
tion, discoveries,  developments,  and  improve- 
ment by  the  defendant  must  possess  substan- 
tial novelty  and  must  be  useful  and  new 
to  the  trade,  it  proceeds  to  state  that  since 
the  filing  of  the  original  bill  defendant  bad 
offered  to  complainant  certain  formulas  for  ' 
the  making  of  resistance  wire,  giving  the 
composition  of  those,  and  then  contains  this 
clause:  "And  also  a  resistance  material  com- 
posed of  copper,  nickel,  and  manganese  In 
proportions  unknown  to  your  orator,  which 
the  said  defendant  claims  gives  a  resistance 
of  about  425  ohms  per  mil  foot  or  about  40 
times  that  of  copper,  and  which  will  not 
rust  and  has  a  higher  resistance  than  any 
metal  on  the  market  which  will  not  mst 
which  he  claims  to  be  improvements  In  re- 
sistance wire  produced  as  the  result  of  his 
experiments."  The  supplemental  bill  then 
charges  that  the  defendant  claims  that  any 
change  in  any  of  the  articles,  which  by  the 
contract  defendant  is  prohibited  from  selling, 
however  unsubstantial  or  unimportant  it  may 
be,  gives  to  the  defendant  the  right  under 
the  contract  to  Join  with  the  complainant  in 
Its  manufacture  and  sale.  The  bill  then  al- 
leges the  continued  breach  by  the  defendant 
of  the  contract  and  prays  relief  against  the 
clause  giving  the  defendant  an  annuity  of 
$2,500;  and  claims  the  right  pending  the  liti- 
gation arising  out  of  the  pleadings,  to  ab- 
stain from  deciding  whether  to  accept  or 
decline  the  offers  of  defendant  of  new  in- 
ventions. In  its  prayer  for  answer  the  com- 
plainant asks  as  follows:  "And  more  es- 
pecially that  he  shall  set  forth  and  discover 
the  formula,  alloy,  and  ingredients  in  their 
relative  proportions  of  the  resistance  mate- 
rial of  copper,  nickel,  and  manganese  which 
he  claims  gives  a  resistance  of  about  423 
ohms  per  mil  foot  or  about  40  times  that  of 
copper,  and  which  will  not  rust  mentioned 
and  set  forth  in  the  foregoing  bill,  and  also 
mentioned  in  a  letter  from  him  to  your  orator 
bearing  date  on  or  about  the  28th  day  of 
August  1906."  The  defendant  by  his  an- 
swer declines  to  answer  this  Interrogatory  In 
the  following  language:  "And  this  defend- 
ant denies  the  right  of  the  complainant  to 
Insist  upon  the  disclosure  of  the  proportions 
of  copper,  nickel,  and  manganese  contained 
in  the  last  product  offered  to  it  by  this  de- 
fendant for  the  reason  that  the  product  by 
the  terms  of  the  contract  is  bis,  and,  if  it 
differs  In  the  results  It  accomplishes  from 
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the  products  of  the  complainant,  so  that  It 
is  demonstrated  to  be  an  improvement,  be  is 
entitled  to  oifer  tbe  same  as  be  has  done  in 
the  shape  of  wire  to  tbe  complainant,  wliich 
can  be  tested  and  found  to  accomplish  what 
be  has  stated  it  will  accomplisb." 

Tbe  reason  given  by  defendant  in  bis 
answer  and  at  tbe  argument  for  declining  to 
disclose  the  proportions  of  the  composition 
of  tbe  alloy  is  that  it  is  not  necessary  for 
tbe  complainant,  and  it  is  under  no  obliga- 
tion to  famish  tbe  "raw  product,"  whatever 
tliat  may  mean,  required  for  the  manufac- 
ture of  defendant's  Improved  product,  and,  if 
defendant  provides  such  product,  there  will 
be  no  necessity  for  complainant  knowing  its 
composition,  and  charges  that  complainant 
intends  to  disclose  the  secret  of  bis  goods 
and  have  them  known  to  tbe  public,  and 
thereby  the  value  of  them  will  be  lost  to 
him.  In  bis  argument  he  further  alleged 
that  the  value  of  bis  products  could  be  de- 
termined by  experiments  in  testing  Its  pow- 
er of  resistance.  Before  measuring  the  value 
of  this  argument,  I  shall  state  that  an  ex- 
amination of  tbe  pleadings,  together  with 
the  statement  and  admissions  of  counsel 
made  at  tbe  argument  (and  without  relying 
upon  tbe  knowledge  derived  by  me  from  a 
reading  of  tbe  numerous  afDdavits  presented 
to  the  court  before  the  bearing  on  tbe  ex- 
ceptions, including  the  oral  examination  of 
witnesses  on  a  motion  for  a  judgment  of 
contempt  against  the  defendant,  for  a  breach 
of  tbe  injunction  issued  against  him),  shows 
that  the  meaning  of  the  words  In  the  con- 
tract "resistance  or  steel  armature  binding 
wire,  sheet  or  strip,  or  any  brass  or  copper 
wire,  sheet  or  strip"  Is  some  alloy  of  copper 
nsed  in  tbe  manufacture  of  electrical  appa- 
ratus which  does  not  conduct  electricity 
as  freely  as  does  pure  coppet,  and  hence  Is 
called  a  "resistance"  wire,  sheet,  or  strip. 
Copper  is  the  best  conductor  of  electricity, 
and  is  nsed  In  tbe  art  as  a  standard  of  least 
resistance,  and  different  alloys  of  it  are 
made  with  varying  degrees  of  resistance. 
The  different  materials  which  produce  these 
alloys  are  tin,  zinc,  steel,  manganese,  nickel, 
and,  I  believe,  some  others,  and  they  may  be 
mixed  wltb  almost  infinite  variety  of  relative 
proportions.  Tbe  complainant  claims  in  ar- 
gmnent  tbat  the  words  above  quoted  include 
tnbstantlally  any  and  every  alloy  of  copper, 
since,  unless  it  be  in  some  manner  alloyed. 
It  will  not  be  properly  termed  a  resistance 
wire,  sheet,  or  strip.  I  express  no  opinion 
on  this  claim  at  this  time. 

On  the  merits  of  the  exception,  tbe  com- 
plainant claims  that  It  cannot  Judge  of  the 
value  of  any  new  alloy  presented  to  It  with- 
out knowing  the  proportions  of  Its  Ingre- 
dients; and  tbat.  If  a  sample  be  furnished, 
as  It  must  necessarily  be.  It  would  have  tbe 
clear  right  to  analyze  It  to  ascertain  Its  com- 
ponent parts,  and  that  It  should  not  be  sub- 


jected to  that  expense  and  trouble.  In  an- 
swer to  defendant's  argument  that  It  Is  not 
necessary  for  the  complainant  to  famish  or 
provide  the  "raw  product,"  since  the  defend- 
ant can  do  so  and  is  willing  to  do  so,  tbe 
complainant  says  tbat  tbe  provision  of  tbe 
contract  In  question  Is  that  the  complain- 
ant shall  furnish  tbe  machinery  and  lal>or  for 
the  manufacture  of  such  goods,  and  tbat  that 
provision  implies,  not  only  a  duty  on  the 
part  of  tbe  complainant  to  manufacture,  but 
a  privilege  on  Its  part  so  to  do,  and  thereby 
save  all  the  profits  that  arise  from  the  manu- 
facture, whlcb  includes,  of  course,  the  mix- 
ing of  the  alloy  and  the  patting  it  Into  the 
shape  of  thin  billets  or  rods  ready  to  be 
drawn  out  Into  virlre  or  sheets  or  strips  as 
may  be  demanded  by  tbe  trade.  Further, 
It  argues  that  If  It  manufactures  the  goods. 
It  is  responsible  to  tbe  trade  for  their  char^ 
acter  and  composition.  To  this  the  defend- 
ant answers  in  argument  that  tbe  character 
and  quality  of  the  goods  may  be  determined 
by  complainant  by  actual  test  of  its  powers 
of  resistance  to  the  current  of  electricity. 
I  thought  at  the  argument,  and  still  think, 
tbat  the  contentions  of  the  complainant  In 
this  behalf  were  sound  and  unanswerable. 
Tbe  offer  of  the  defendant — I  so  constrae 
the  answer — to  furnish  the  "raw  product," 
by  which  I  understand  he  means  the  billets 
or  rods  ready  to  be  drawn  Into  wire,  sheets, 
or  strips.  Is  clearly  inadmissible,  since  It 
would  put  the  complainant  at  the  mercy  of 
the  defendant  In  the  matter  of  price  to  ba 
charged  for  It  Tbe  clear  spirit  of  tbe  agree- 
ment Is  that  tbe  complainant  has  tbe  liberty 
to  go  Into  the  original  market  and  buy  tbe 
raw  material  and  combine  It  and  manufac- 
ture It  as  cheaply  as  possible,  and  for  that 
purpose  It  Is  quite  clear  that  It  Is  entitled 
to  know  what  those  raw  materials  are,  and 
In  what  proportions  they  should  be  combin- 
ed. And  here  certain  language  in  the  agree- 
ment is  significant,  namely,  "and  tbe  profits 
thereon  after  paying  for  tbe  raw  material 
shall  be  divided  equally,"  etc.  Now  the 
words  "raw  material"  there  undoubtedly 
mean  tbe  several  articles  of  which  the  alloy 
Is  to  be  composed,  and  cannot  mean  the  bil- 
lets and  rods  ready  to  be  drawn  Into  wire, 
which  I  Infer  was  Intended  by  the  words 
"raw  product"  used  by  the  defendant  And, 
over  and  above  all,  complainant  Is  entitled 
to  know  those  proportions  for  tbe  purpose 
of  Judging  and  determining  whether  they 
wish  to  undertake  the  manufacture  or  not 
In  short  the  practical  result  of  adopting 
tbe  constractlon  claimed  by  the  defendant 
would  be  to  give  blm  tbe  opportunity  to 
gradually  enter  Into  competition  with  the 
complainant  In  tbe  manufacture  of  all  sorts 
of  "resistance  wire,  strips,  and  sheets"  upon 
condition  tbat  he  pay  the  complainant  10 
per  cent  of  tbe  selling  price  thereof. 
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(Conrt  of  Chancery  of  New  Jeney.    Dec.  IS, 
1905.) 

1.  TBUSTS  —  SPKHOTEBIFTS  —  ASSIQNIOBNT     Or 

Interest. 

A  provision  of  a  Bpendthrift  trust,  re- 
quiring the  trustee  to  hold  the  principal  and 
income  of  the  fund  free  from  all  daima  of  cred- 
itors and  providing  that  the  beneficiar;  shall 
have  no  power  to  anticipate,  charge,  or  in- 
cumber the  principal  fund  or  the  income,  does 
not  preclude  the  beneficiary  from  assigning  to 
his  wife  a  half  interest  in  the  income  of  the 
fund,  as  it  may  accrue  and  become  payable,  for 
her  support  and  that  of  her  minor  children. 

2.  Descent  and  Distbibdtior  —  Rights  of 
Sdbvivino  Husband. 

A  husband  is  not  only  entitled  to  the  ad- 
ministration of  his  wife's  estate,  but  is  also  en- 
titled to  the  whole  net  personalty  of  such  estate. 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Descent  and  Distribution,  {  158.] 

3.  Same. 

An  assignment  by  a  husband  to  his  wife 
of  one-half  of  the  income  of  a  trust  fund  as  it 
may  accrue  and  become  payable,  which  pro- 
vides that  the  wife  shall  support  and  maintain 
herself  and, the  children  of  the  parties  without 
charge  to  the  husband,  and  which  makes  no 
mention  of  the  personal  representatives  of  the 
wife,  does  not  give  the  children  any  interest  in 
the  trust  after  the  death  of  the  wife,  but  after 
such  event  the  husband  is  again  entitled  to  the 
total  income  of  the  trust  fund,  free  from  any 
claim  of  the  children. 

4.  Pabent  and  Guild  — Duty  of  Pabent  — 
SUPPOBT  OF  Child— Aobeements  fob  Sop- 
POBT— Effect. 

An  agreement  by  the  wife  to  support  the 
children  of  herself  and  husband  without  expense 
to  the  husband,  in  consideration  of  an  assign- 
ment of  the  interest  in  a  trust  fund  to  the  wife, 
does  not  relieve  the  husband,  as  between  him- 
self and  his  children,  of  the  parental  duty  of 
supporting  the  children. 

5.  TBUSTS— ASSIONMBNT    OF    BeNBFIT»— LlHI- 

tation  to  Beneficiaby's  Life.  ' 

Where  a  deed  creating  a  spendthrift  trust 
gives  the  body  of  the  estate  at  the  death  of  the 
beneficiary  to  his  next  of  kin,  without  any  right 
of  testamentary  disposition  in  the  beneficiary, 
the  latter  cannot  assign  to  his  wife  any  interest 
in  the  income  of  the  trust  fund  which  may  ac- 
crue and  be  payable  after  his  death. 

Suit  by  Henry  J.  Wright,  as  administrator 
of  Hetty  H.  Fumlss,  deceased,  and  others, 
against  William  H.  liCupp  and  another.  Fi- 
nal bearing  on  bill,  answer,  and  agreed  state- 
ment of  facts.    Decree  advised. 

Frank  Durand.  for  complainants.  Wlllard 
P.  Voorhees,  for  defendant  Leupp.  Randolph 
Perkins,  for  defendant  Furniss. 

PITNEY,  V.  C.  The  complainant  Wright 
Is  the  administrator,  appointed  by  the  sur- 
rogate of  the  city  of  New  York,  of  Hetty 
McFarland  Furniss,  deceased,  who  was  the 
wife  of  the  defendant  William  P.  Furniss. 
His  standing  In  this  court  is  acquired  by 
having  filed  in  the  proper  office  a  copy  of 
his  letters  of  administration.  The  complain- 
ants Clinton  Furniss  and  Ruth  Furniss  are 
the  children  of  the  deceased,  Hetty,  and  the 
said  William  P.  Furniss.  The  defendant 
Leupp  is  the  substituted  trustee  under  a 
deed  of  trust  made  by  the  defendant  William 


P.  Furniss  and  bis  sister,  Grace  Livingston 
Furniss,  then  residents  of  New  Jersey,  to 
Solon  Humphreys,  also  such  resident,  which 
deed  of  trust  was  dated  the  Slst  day  of 
July,  1882.  That  agreement  was  before  the 
court  in  Furniss  v.  Leupp  (N.  J.  Cb.)  5S 
Atl.  374. 

The  present  action  is  in  effect  brought  by 
the  administrator  of  the  wife  and  the  chil- 
dren of  the  husband  and  wife  against  their 
father.  It  is  based  on  a  post-marriage  con- 
tract between  the  husband  and  wife,  dated 
the  24th  of  February,  1895,  which  recites 
a  marriage  between  them  on  the  25tb  of 
January,  1883 ;  the  birth  of  the  two  children 
above  named — the  son  Clinton  C.  in  Decem- 
ber, 1883,  and  the  daughter  Ruth  on  the  ITtta 
of  April,  1885;  that  they  have  lived  separate- 
ly since  May,  1885;  that  the  husband  had 
commenced  a  suit  for  divorce  against  his 
wife  In  this  court  in  February,  1894,  and  the 
wife  had  commenced  a  suit  against  her  hus- 
band in  September,  1894,  in  the  Supreme 
Court  of  New  York,  for  judicial  separation 
and  alimony. 

The  deed  provided  that  both  suits  should 
be  discontinued,  and  then  provides  in  the 
third  clause  as  follows:  "Third:  One-half  of 
that  part  of  the  income,  as  it  may  accrue  and 
become  payable,  of  a  certain  trust  fond. 
whereof  Solon  Humphreys  is  trustee  for  the 
party  of  the  first  part,  and  which  is  men- 
tioned and  described  in  the  answer  of  the 
said  Solon  Humphreys  In  the  action  last 
above  mentioned,  is  hereby  assigned  and 
transferred  to  the  party  of  the  second  part, 
from  and  as  of  the  first  day  of  September, 
1894,  and  the  said  trustee  is  hereby  author- 
ized and  directed  to  pay  over  to  the  said 
party  of  the  second  part,  or  to  her  order, 
such  half  part  of  said  income  as  shall  have 
accrued  since  the  said  first  day  of  September. 
1894,  and  as  may  hereafter  accrue  during 
the  lifetime  of  the  party  of  the  first  part 
During  such  period  the  party  of  the  second 
part  agrees  to  support  and  maintain  herself 
and  the  said  children  without  charge'  to  the 
party  of  the  first  part." 

The  defendant  Leupp,  as  substituted  trus- 
tee, has  answered  the  bill,  setting  up  cer- 
tain facts  which  are  admitted  for  the  pur- 
pose of  the  suit  to  be  true,  and  has  submitted 
himself  to  the  direction  of  the  court  The 
defendant  Furniss  defends  on  several  grounds 
presently  to  be  considered. 

Neither  of  the  parties  complainant  or  de- 
fendant were  present  in  person  at  the  hear- 
ing. Counsel  for  defendant  before  entering 
upon  the  actual  trial  of  the  cause,  suggested 
that  he  had  reason  to  suspect  that  an 
error  had  crept  into  the  copy  of  the  con- 
tract between  the  husband  and  the  wife, 
and  that  there  should  be  a  production  of  the 
original  Instrument  In  order  to  verify  its  cor- 
rectness, as  set  out  in  the  bill.  Neither  par- 
ty had  the  original  in  court  and  the  argu- 
iqent  proceeded  with  a  reservation  of  the 
Flight  to  the  defendant  Furniss  to  be  oonaid* 
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«red  as  not  walTlng  the  objection,  and  to 
ask  to  be  relieved  from  the  admission,  con- 
tained In  his  answer  herein,  of  its  accuracy 
as  set  out  In  the  bill. 

The  first  point  made  by  the  defendant 
Fumiss  is  that  the  assignment  made  by 
the  third  clause  of  the  agreement  between 
the  husband  and  wife,  as  set  forth,  is  for- 
bidden by  one  of  the  clauses  of  the  deed 
of  trust  of  July  31,  1882  (see  Fumiss  v. 
Leupp  [N.  J.  Cb.]  68  Atl.  374),  as  foUows: 
"(1)  The  said  trustee,  party  of  the  second 
part,  shall  bold  principal.  Increase  and  In- 
come of  said  fond,  free  from  all  claims, 
attachments,  judgments,  executions  and  liens 
of  every  nature  by  creditors,  against  either 
of  said  parties  of  the  first  part,  and  the 
■aid  parties  of  the  first  part  shall  not  have, 
nor  shall  either  of  them  have,  any  power 
to  anticipate,  charge  or  encumber  the  said 
principal  fund  or  any  part  thereof,  or  the 
increase.  Interest  or  income  thereof,  or  in 
any  way  defeat  the  intent  of  this  instru- 
ment as  herein  expressed,  which  Is  to  make 
provision  for  the  support,  maintenance  ahd- 
personal  comfort  of  the  parties  of  the  first 
part,  free  from  liens  and  claims  of  creditors." 
A  careful  reading  of  that  clause  falls  to 
satisfy  me  that  such  contention  can  be  sus- 
tained. The  clause  is  what  is  known  as  a 
"q[>endtbrlft  clause,"  and  was  Intended  to  pro- 
tect the  cestui  que  trust  against  his  own  Im- 
providence, and  against  directly  or  indirect- 
ly anticipating  the  income;  tiiat  Is,  against 
spending  It  In  advance  of  its  accrual  by 
running  in  debt,  or  mortgaging  It  for  a 
sum  at  present  In  hand.  Now,  the  providing 
for  the  support  of  his  wife  and  dilldren 
by  assigning  a  portion  of  his  Income,  as 
it  accrues  and  no  faster,  to  be  paid  to  the 
wife,  is  not  charging  or  incumbering  it  in 
the  sense  in  which  that  language  Is  used 
in  the  clause  in  question,  nor  did  It  defeat 
the  intention  of  the  instrument,  unless  I 
am  to  bold,  which  I  decline  to  do,  that  Its 
object  was  to  provide  for  himself  personally, 
to  the  exclusion  of  any  wife  or  children 
be  might  have. 

The  next  point  made  by  the  defendant,  how* 
ever,  has  more  substance ;  and  -that  is,  that 
the  clause  in  the  contract  between  husband 
and  wife  above  recited,  relied  upon  by  the 
oomplainants,  became  fimctus  officio  upon 
the  death  of  the  wife.  The  argument  on 
this  part  of  the  case  is  that  as,  at  the  mak- 
ing of  the  contract,  the  children  were  still 
yonng,  one  12  and  the  other  10  years  old, 
and  were  by  implication  left  in  the  custody 
of  the  wife,  the  provision  was  made  for 
her  support  and  that  of  the  children  during 
her  lifetime,  and  for  no  longer,  which  would 
be  as  long  as  she  could  perform  the  covenant 
made  by  her,  in  consideration  of  the  assign- 
ment, to  support  the  children,  and,  of  course, 
as  long  as  she  would  need  support  herself. 
This  view  is  strengthened  by  the  circum- 
stance that  the  personal  representatives  of 
title  wife  are  not  mentioned  In  the  deed. 
«S  A.— «0 


Moreover,  by  the  common  law,  which  pre- 
vails in  New  Jersey,  and  which.  In  the  ab- 
sence, as  here,  of  contrary  allegations  and 
proof,  Is  presumed  to  govern  this  case,  the 
husband  is  not  only  entitled  to  administra- 
tion of  bis  wife's  estate  lying  in  this  state, 
but,  whoever  may  administer  It,  he  is  en- 
titled to  her  whole  net  personalty.  Hence 
any  fund  which  might  come  to  the  hands 
of  the  complainant  administrator  must,  after 
paying  her  debts,  go  to  the  husband  de- 
fendant, unless  an  enforceable  trust  in  favor 
of  the  children  can  be  found  In  the  contract 
of  assignment  I  am  unable  to  find  In  the 
contract  any  such  trust  of  which  this  court 
can  take  notice,  or  attempt  to  define  or  en- 
force. The  only  mention  of  the  children, 
except  the  statement  of  their  birth  and  age, 
is  that  found  in  the  last  clause  of  the  sec- 
tion above  recited :  "During  such  period  the 
party  of  the  second  part  agrees  to  support 
and  maintain  herself  and  the  said  children 
without  charge  to  the  party  of  the  first 
part"  All  that  this  amounts  to  is  an  as- 
sumption by  the  wife,  in  consideration  of 
the  assignment,  of  the  whole  parental  duty 
of  supporting  the  children.  As  between  the 
father  and  those  children,  he  was  not  re- 
lieved of  that  duty,  and,  as  there  is  no  proof 
that  the  father  was  ever  possessed  of  any 
fund  belonging  to  the  children  upon  which 
a  court  could  lay  its  hand,  I  am  aware  of 
no  basis  upon  which  any  court  could  ascer- 
tain and  determine  how  much  of  the  fund 
assigned  to  the  wife  should  be  spent  In  sup- 
porting the  chlldroi.  Be  that  as  It  may, 
the  wife  died  on  the  12th  of  April,  1904, 
at  which  time  the  oldest  child  was  of  age 
and  the  second  one  19  years  old.  All  obli- 
gation on  the  part  of  the  husband  to  sup- 
port the  son,  the  elder,  bad  then  elapsed, 
and  his  obligation  to  support  the  younger 
survived  in  full  force,  without  any  protec- 
tion arising  out  of  the  covenant  by  his  wife 
In  that  behalf. 

But  the  complainant  points  out  and  relies 
upon  the  definition  of  the  period  found  in 
the  assignment:  "As  may  hereafter  accrue 
during  the  lifetime  of  the  party  of  the  first 
part;"  and  it  is  just  here  that  counsel  for 
defendant  fancies  a  mistake  has  crept  into 
the  copy.  He  fancies  it  should  read  "during 
the  lifetime  of  the  party  of  the  second  part," 
the  wife.  But  I  am  now  considering  It  as 
It  reads,  and  must  cratstrue  it  In  connection 
with  the  terms  of  the  trust  as  set  forth  In 
the  answer  of  Solon  Humphreys  to  the  suit 
for  support  and  maintenance  mentioned  in 
the  contract  between  the  husband  and  wife, 
and  recited  In  the  answer  of  the  trustee 
herein;  and  that  trust  is  the  one  created 
by  the  deed  of  July  31,  1882,  which  is  still 
In  force  and  of  which  the  defendant  Leupp 
is  trustee.  By  that  deed,  as  I  Interpret  it, 
at  the  death  of  the  defendant  Furnlss,  the 
body  of  his  estate  will  go  to  his  next  of 
kin.  He  did  not  therein  reserve  any  right 
of  any  testam«itary  disposition,  so  that  be 
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reserved  only  a  life  estate  therein,  and  ooold 
not  properly  bind  himself  to  pay  anything 
to  hlB  wife  after  hla  decease.  This  situation 
accounts  for  the  limitation  of  the  hosband's 
liability   to   his   lifetime.  . 

My  conclusion  is  that  the  complainant 
administrator  is  entitled  to  recover  a  few 
dollars,  which,  by  applying  the  doctrine  of 
apportionment  of  time,  will  be  found  to  be 
due  to  the  wife  at  the  time  of  her  death; 
but  the  children  are  not  entitled  to  anything, 
and  as  to  them  the  bill  must  be  dismissed, 
with  costs. 


DUES   T.    DDKB. 

(Ooort  of  Chancery  of  New  Jersey.    Dee.  21, 
1906.) 

1.  DiTOBCK— JimiSDICTION    OT    8T7BJB0T-MAT- 
TBB. 

Under  P.  L.  1902,  p.  90S,  f  4,  par.  1,  giving 
the  Chancery  Court  jnrisdlction  of  a  divorce  suit 
for  adultery,  where  the  adultery  was  committed 
without  the  state  and  complainant  and  defend- 
ant, or  either  of  them,  resided  in  the  state  at 
the  time  of  the  adultery  and  at  the  time  of  filing 
the  bill  or  petition,  mere  residence  in  the  state 
of  either  party  at  the  times  specified  is  enough 
to  give  the  court  jurisdiction  of  the  subject- 
matter. 

2.  ABATBlf BNT  —  JlTBISSICnOK     OT     ST7BJECT- 
MATTE»— PI.EA8. 

Though  the  question  of  lack  of  jurisdiction 
of  the  person  can  be  raised  only  by  plea,  and 
the  benefit  of  it  is  lost  by  general  answer,  the 
defense  of  lack  of  jurisdiction  of  the  subject- 
matter  need  not  be  raised  by  plea,  but  may  be 
set  up  In  the  answer  to  the  merits. 
8.  DiTOBca  —  Jttbisdictioii  —  Doiaou*— Bx- 

TIUTEBBITOBIAI.    SKBVICK. 

lividence  in  a  divorce  suit  held  to  show  that 
petitioner  at  all  times  from  before  his  marriage 
had  his  domicile  in  the  state,  which  after  the 
marriage  became  the  domicile  in  fact  of  the  wife, 
the  matrimonial  domicile  so  established  con- 
tinniiu  till  the  separation  of  the  parties  short- 
ly before  the  suit  was  commenced,  so  that  the 
married  state  exists  within  the  territorial  juris- 
diction of  the  court,  authorizing  it  to  proceed 
against  defendant,  who  has  become  a  nonresi- 
dent, by  service  out  of  the  state. 

Petition  by  James  B.  Duke  against  Lillian 
N.  Duke  for  divorce.  Hearing  on  plea  to  the 
jurisdiction  by  evidence  In  open  conrt  Plea 
overruled. 

R.  V.  Undabury  and  A.  A.  Clark,  for  peti- 
tions. Cbanncey  O.  Parker  and  Samnel  Kal- 
ish,  for  defendant. 

PITNEY,  V.  C.  (aftw  hearing  counsel  for 
the  defendant).  I  do  not  care  to  hear  you 
further  on  the  part  of  the  petitioner. 

This  Is  a  suit  for  divorce  by  a  husband 
against  bis  wife,  commenced  by  petition, 
charging  ber  with  adultery  committed  In 
various  places  in  the  city  and  state  of  New 
Tork.  It  avers  that  the  marriage  took  place 
in  the  state  of  New  Jersey  on  the  20th  of 
November,  1904,  and  that  from  that  time  up 
to  the  filing  of  the  petition  the  parties  have 
been,  and  now  are,  inhabitants  and  residents 
in  tills  state.    The  plea  avers  that  the  court 


has  neither  jurisdiction  of  the  snbject-matter 
nor  of  the  person  of  the  defendant,  and 
alleges  that  the  petitioner  was  not  at  the 
time  of  the  marriage,  and  has  not  been 
ever  since,  a  resident  of,  or  a  citizen  of,  or 
domiciled  In,  the  state  of  New  Jersey,  but 
was  a  resident  of,  and  a  dtisen  of,  and 
domiciled  in,  the  city  of  New  York,  and  that 
the  matrimonial  domicile  and  residence  of 
the  parties  was  at  the  time  of  the  marriage, 
and  thence  until  the  commencement  of  the 
suit,  in  the  state  of  New  York,  and  not  in 
the  state  of  New  Jersey.  The  plea  further  sets 
up  that  the  defendant  was  not  served  with 
process  within  the  jurisdiction  of  this  court, 
and  has  not  consented  thereto,  and  that  the 
proceedings  are  without  doe  process  of  law. 
The  plea  then  Invokes  the  provision  of  the 
Constitution  of  the  United  States  forbidding 
any  state  to  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  etc. 

The  charge  on  the  part  of  the  defendant  of 
lack  of  residence  and  domicile  In  New  Jersey 
strikes  at  the  jurisdiction  of  the  subject- 
matter  as  well  as  of  the  person.  This  ap- 
pears, when  we  consider  that  the  subject  of 
divorce  Is  not  within  the  general  jurlsdlctioa 
of  a  court  of  chancery.  In  this  state  it  Is 
wholly  statutory,  and  In  this  case  comes  un- 
der the  second  part  of  paragraph  1  of  section 
4  of  the  act  concerning  divorces  (P.  L.  1902,  p. 
SOS),  "where  the  adultery  was  committed 
without  this  state  and  the  parties  complain- 
ant and  defendant  or  either  of  them  resided 
In  this  state  at  the  time  of  the  adultery  and 
at  the  time  of  filing  the  bill  or  petition."  If, 
then,  the  party  petitioner  or  defendant  re- 
sided In  this  state  during  the  period  covered 
by  the  petition  herein,  this  court,  by  our 
statute,  has  jurisdiction  of  the  subject-mat- 
ter. But,  In  order  to  obtain  jurisdiction  of 
the  person  of  the  defendant  by  extraterri- 
torial service  of  process.  It  is  possible  that 
something  more  than  a  mere  residence  is 
necessary.  I  stop  here  to  say  that,  in  order 
to  raise  the  question  of  jurisdiction  of  the 
snbject-matter,  it  was  not  necessary  for  the 
defendant  to  plead  as  she  has  done.  That 
defense  may  be,  in  my  judgment,  set  up  In 
her  answer  to  the  merits.  It  is  the  lack  of 
jurisdiction  of  the  person  that  can  be  raised 
only  by  plea,  and  the  benefit  of  which  Is  lost 
by  general  answer.  According  to  all  the  au- 
thorities. In  order  to  obtain  jurisdiction  of 
the  person  by  extraterritorial  service,  there 
must  be  what  is  called  a  "res"  within  the 
territorial  jurisdiction.  In  fact  there  caa 
be  no  decree  strictly  in  personam  based  upon 
an  extraterritorial  service  of  process.  But 
the  court  may  deal  with  the  rights  of  parties 
residing  out  of  the  territorial  jurisdiction 
In  matters  such  as  land  and  personal  chat- 
tels within  its  jurisdiction.  The  foreclosure 
of  mortgages,  where  the  owner  of  the  equity 
of  redemption  is  not  within  the  reach  of 
domestic  process.  Is  an  example.  Bo  with 
the    enforcement    of    debts    by  attachment 
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against  nonresidents  levied  on  tbelr  property 
wltbln  the  territorial  jorlsdlctlon. 

In  cases  of  matrimonial  offenses  the  res 
or  matter  wltbln  the  territorial  Jnrlsdlctloii, 
which.  It  has  been  held  by  the  courts  of  all 
the  states,  except  New  Tork,  and  finally  by 
the  Supreme  Court  of  the  United  States  (re- 
rerslng  the  Court  of  Appeals  of  New  Xork), 
Is  sufficient  to  give  the  courts  of  a  state 
jurisdiction  to  proceed  against  a  nonresident 
on  service  out  of  the  state.  Is  the  married 
state.  If  the  married  state  exists  within  the 
territorial  Jurisdiction,  the  court  of  that 
Jurisdiction  may  proceed  to  deal  with  it  by 
extraterritorial  service  on  the  absent  party. 
This  arises  out  of  the  very  necessity  of  the 
case,  since,  unless  such  Jurisdiction  could 
be  exercised,  the  offending  spouse  who  should 
be  able  to  escape  beyond  the  Jurisdiction  be- 
fore service  would  thereby  be  able  to  deprive 
the  other  spouse  of  his  or  her  Just  remedy. 
By  our  statute  a  mere  "residence"  in  the 
state  is  sufficient,  and  it  lias  never  been  here 
determined,  as  I  am  aware,  whether  that 
residence  must  be  or  have  been  a  matrimonial 
domicile — ^that  Is,  whether  it  is  necessary 
that  the  spouses  should  have  had  tbelr  joint 
home  in  this  state — or  rather,  I  should  say, 
that  It  has  been  held  In  this  state  that  it 
was  not  necessary  that  there  should  be  a 
matrimonial  domicile  here.  But  the  Supreme 
Court  of  the  United  States  has  never,  as  I 
am  aware,  dealt  with  that  precise  question. 
In  the  Atherton  Case,  in  which  they  held 
extraterritorial  service  sufficient,  there  was 
a  matrimonial  domicile  In  Kentucky,  and  the 
service  was  in  the  state  of  New  York.  How- 
ever, in  the  present  case  the  petitioner,  who 
assumed  the  burden  of  proof,  very  properly 
undertook  to  show  a  domicile  as  distinguish. 
ed  from  a  mere  residence  at  the  time  of  the 
marriage,  ani  from  thence  until  the  separa- 
tion. He  alleges  that  the  county  of  Somer- 
set, In  this  state,  has  been  for  several  years 
before  the  marriage  the  chosen  domicile  of 
the  petitioner,  and  that  it  continued  to  be 
such  after  the  marriage,  until  the  separation, 
which,  by  the  evidence  presently  to  be  men- 
tioned, occurred  some  time  In  July  of  the 
present  year.  And  he  argues  that,  in  the 
absence  of  a  separation,  the  domicile  of  the 
husband  is  the  domicile  of  the  wife,  wherever 
they  may  have  been  actually  sojourning. 
And  be  av^s  that  It  was  the  actual  resi- 
dence of  the  wife  for  a  portion  of  the  time 
betweoi   the  marriage  and  the  separation. 

One  other  remark  before  coming  to  the 
facts:  There  may  be  a  domicile  without  an 
actual  present  residence,  and,  vice  versa, 
there  may  be  a  present  residence  without  a 
domicile,  as  In  the  case  of  our  foreign  min- 
isters who  reside  abroad  without  losing  their 
domicile  In  the  United  States,  and  our  Cab- 
inet ministers  and  many  of  our  members  of 
Congress,  who  reside  in  Washington,  but  are 
domiciled  in  their  respective  states.  Again,  a 
man  may  have  two  or  more  residences,  but 
only  one  domicile.    He  may  have  a  country 


residence  and  a  dty  residence,  and  each  with 
all  the  paraphernalia  of  a  home.  Sudi  in- 
stances are  very  common,  and  then  It  becomes 
a  matter  of  choice.  He  chooses  which  one  of 
the  residences  shall  be  his  domicile  and  his 
choice  is  final,  if  made  in  good  faith,  although 
be  may  spend  less  time  at  his  domicile  than 
at  his  residence.  Now,  the  marks  of  the 
domicile  are  numerous.  They  include  the 
character  of  the  place,  and  the  acts  and 
declarations  of  the  party  in  connection  there- 
with, provided,  of  course,  the  declarations 
are  made  in  good  faith,  sincerely,  and  ante 
litem  motam.  In  this  country  one  of  the  most 
important  indications  of  a  domicile  Is  the 
exercise  of  the  electoral  franchise. 

IJet  OS  now  look  at  the  facts  of  this  case, 
and  that  Includes  many  years  of  the  life  of 
the  petitioner.  He  was  bom  and  bred  in 
Durham,  N.  0.,  where  his  father  was  engaged 
in  dealing  in  and  manufacturing  tobacco. 
The  petitioner  was  interested  with  his  father 
as  one  of  the  firm  of  W-  Duke's  Sons  &  Co. 
Twenty-one  years  ago,  when  he  was  28  years 
old,  in  the  year  1884,  he  came  to  New  Tork 
City,  and  established  a  tobacco  business  there. 
He  was  a  bachelor  from  thence  until  his 
present  marriage,  and  he  lived  In  New  York 
City  from  1884  for  10  years.  He  never  voted 
there.  His  domicile  of  origin  was,  of  course, 
in  the  state  of  North  Carolina,  and  so  re- 
mained until  he  determined  to  change  it,  and 
be  had  a  right  to  retain  that  domicile,  al- 
though living  in  New  York.  He  admits  jthat 
he  did,  as  he  supposed,  change  It  some  time 
before  the  end  of  the  10  years;  but  he  is 
unable  to  fix  the  date  when  he  did  change 
it  to  New  York,  if  ever.  At  the  same  time  he 
was  described  In  official  and  other  documents 
as  of  the  city  of  New  York  as  early  as  the 
year  1890.  In  the  year  1893  he  purchased  the 
old  V^hte  farm  of  800  acres,  lying  Just  south 
of  the  Raritan  river,  near  SomervUle.  On  it 
was  a  large  old-fashioned  mansion  house. 
In  the  conveyance,  as  originally  prepared,  he 
is  described  as  of  Somerset  county,  but  that 
description  is  erased,  and  the  words  "New 
York  City"  Inserted,  so  that  we  may  conclude 
that  at  that  time  he  considered  his  residence 
In  New  York,  and  bad  not  finally  determined 
to  make  Somerset  county  his  home.  But  In 
the  year  1894  he  moved  the  furniture  of  bis 
suite  of  rooms  In  New  Yoik  City  to  the  old 
Veghte  bouse  and  set  up  housekeeping  there. 
From  that  time  on  be  has  been  described  in 
all  official  and  semiofficial  papers  as  of  the 
county  of  Somerset,  N.  J.  He  was  the  New 
Jersey  director  of  the  corporation  or  corpora- 
tions in  which  he  was  Interested.  He  com- 
menced directly  from  1893  on  to  purchase- 
more  land,  and  from  time  to  time  for  the  next 
six  or  seven  years  bought  several  tracts  of 
varying  sizes,  nearly  every  one  adjoining  each 
other  until  be  bad  acquired  over  1,700  acres. 
He  was  shortly  after  (1894)  enrolled  by  the 
official  canvasser  as  a  voter  in  the  township  of 
Hlllsboro,  in  the  county  of  Somerset,  and  was 
thenceforward  taxed  yearly  upon  hla  poll. 
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He  actually  voted  there  in  the  years  1888, 
1900,  and  1904,  when  he  was  sent  by  the  con- 
gressional district  ot  which  Somerset  county 
is  a  part  to  the  Republican  Conrention  in 
Chicago  as  a  delegate.  He  always  spoke  of 
that  place  as  his  home.  He  first  repaired  the 
Veghte  house,  and  set  up  a  small  home  estab- 
lishment Later  on  he  built  a  large  and  ez- 
pensire  addition  to  it,  costing,  as  I  recollect 
the  evidence,  some  $50,000  or  $60,000,  erected 
in  the  most  substantial  manner,  with  all 
modern  conveniences,  with  heating  apparatus 
throughout,  and  with  electric  light  He  fur- 
nished it  throughout  at  an  expense  of  over 
$60,000,  with  the  most  substantial  and  expen- 
sive articles,  and  hung  its  walls  with  oil 
paintings.  He  established  a  corps  of  servants, 
with  a  regular  housekeeper  and  several  maids 
and  a  man  of  all  work.  He  provided  a 
larder,  which  was  at  all  times  supplied  and 
ready  to  entertain  himself  and  his  guests 
without  warning.  He  built  a  stable  at  an 
expense  of  $55,000,  and  installed  it  with 
horses  and  carriages,  and  later  on  with  auto- 
mobiles. In  short  tiie  establishment  had  all 
the  paraphernalia  of  a  permanent  home.  In 
the  meantime  be  was  spending  enormous 
sums  of  money  in  beautifying  the  grounds, 
which  were  sufficient  in  acreage  to  make  a 
parallelogram  one  mile  wide  and  nearly  three 
miles  In  length.  These  grounds  be  laid  out 
In  a  park  with  macadam  drives,  artificial 
lakes,  waterworks  to  supply  his  house  and 
buildings,  and  planted  a  great  number  of  trees 
and  shrubs,  such  as  rhododendrons  and  other 
expensive  plants.  Now,  be  swears  that  he  all 
the  time  Intended  to  make  this  bis  home. 

We  have,  then,  first  the  buying  of  this 
property,  and  the  shaping  it  into  a  solid, 
substantial,  elegant  and  expensive  home, 
fitted  for  both  summer  and  winter  residence. 
We  have  it  furnished  as  such,  and  provided 
with  a  housekeeper,  corps  of  servants,  and  a 
larder,  always  ready  for  him  and  bis  friends, 
when  they  came,  including  beat  in  winter. 
We  have  bim  declaring  over  and  over  again 
to  various  individuals,  when  talking  about  the 
Improvements  he  was  making,  that  be  was 
making  a  home  for  himself.  We  have  him 
making  that  his  place  of  voting,  and  nowhere 
else,  and  we  have  him  swearing  that  he  al- 
ways Intended  that  as  his  home.  We  have, 
further,  no  evidence  that  he  had  any  other 
home  besides  that  of  his  birth,  unless  it  be  in 
the  city  of  New  7ork.  The  defendant  alleges 
that  all  this  time,  and  up  to  the  time  of 
commencing  this  suit  his  real  home  and 
residence  was  in  the  city  of  New  York.  Let 
us  look  what  the  proof  is  as  to  that  Peti- 
tioner was  an  assiduous  and  attentive  busi- 
ness man,  and  his  business  was  mainly  in 
the  city  of  New  York.  It  really  extended  all 
over  the  United  States,  and  the  company  of 
which  he  was  and  is  the  head  had  large 
factories  and  places  of  business  in  many  of 
the  large  cities  of  the  United  States.  These 
were  all  managed,  however,  from  the  central 
office  In  the  city  of  New   York.    In  that 


office  petitioner  spent  most  of  his  boslnesa 
hours  when  in  the  neighborhood  of  New  York. 
He  usually,  however,  went  out  to  SomervUle 
on  Friday  evening,  and  sometimes,  bat  not 
frequently,  on  Thursday  evening,  and  re- 
mained over  until  Monday  morning.  Some- 
times he  went  out  for  a  night  in  the  middle 
of  the  week.  The  proof  satisfies  me  that  he 
spent  as  many  nights  in  the  course  of  a  year 
in  SomervUle  as  he  did  in  the  city  of  New 
York.  He  gave  as  a  reason  for  not  spending 
all  of  bis  nights  in  Somerville  that  his  busi- 
ness cares  were  so  exacting  that  he  could 
not  aCTord  to  spend  the  time,  about  two 
hours  in  the  morning  and  two  at  night  re- 
quired to  go  from  his  place  of  business  on 
Fifth  avenue.  New  York,  to  his  farm.  So 
be  had  a  residence  in  the  city  of  New  York, 
where  he  could  always  go  and  had  a  right  to 
go.  He  k^t  there  horses  and  carriages  and 
a  coachman.  That  residence  was  with  the 
defendant  with  whom  he  lived  as  Us  mis- 
tress. I  should  not  speak  so  plainly,  but  It 
was  openly  stated  by  her  counsel  In  his  able 
and  ingenious  argument  and  abundantly 
appeared  by  a  letter,  written  by  the  petitioner 
to  the  defendant  in  August  1904,  and  offered 
in  evidence  by  the  defendant  in  which  be 
asked  her  to  marry  him  and  set  at  rest  cer- 
tain disagreeable  rumors  or  scandals.  The 
connection  with  the  defendant  commenced  in 
1892.  He  famished  her  the  money  to  buy 
a  handsome  and  commodious  house  in  a 
fashionable  part  of  New  York  City,  and  also 
the  money  wherewith  to  famish  it  and  there 
he  always  had  a  room  and  a  home,  if  It  be 
proper  to  call  a  residence  like  that  unsanc- 
tioned by  marriage,  a  home.  Some  two  or 
three  years  before  the  marriage  ceremony 
took  place  the  defendant  sold  the  house 
previously  occupied  by  her,  and  after  a  short 
vacation  purchased  another.  No.  11  West 
Sixty-Eighth  street  a  fairly  commodioos 
house  costing  over  $40,000,  and  continued  her 
residence  thwe,  and  the  petitioner  went  witb 
her.  To  each  of  these  houses  he  carried  a 
night  latchkey,  and  came  and  went  as  he 
pleased.  On  the  29th  of  November,  1904,  tbe 
parties  were  married  at  the  house  of  the 
defendant's  aunt  in  Camden,  N.  J.,  and  Un- 
medlately  took  steamer  for  E2urope  on  a 
wedding  trip,  from  which  they  retiurned  tbe 
latter  part  of  January,  1906.  Before  their 
departure,  however,  wedding  cards  were  sent 
out  in  the  name  of  the  aunt  announcing  tb? 
marriage  of  her  niece,  Mrs.  Lillian  Nannette 
McCready,  to  James  Buchanan  Duke.  With 
that  announcement  card  was  sent  a  card  in 
the  following  words:  "Mr.  and  Mrs.  James 
B.  Duke  will  be  at  home  after  the  first  of 
February,  at  11  West  68th  St,  New  York." 
Counsel  for  defendant  laid  great  stress  on 
the  use  of  that  phrase  "at  home."  It  is 
proper  to  say  that  Mr.  Duke  disclaims  all 
responsibility  for  it  He  says  it  was  some  of 
his  wife's  foolishness.  But  charging  him 
with  full  responsibility  for  It,  what  after 
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all,  does  It  mean?  Why,  simply  that  at  that 
time  and  place  they  would  be  ready  to  see 
and  receive  visits  from  their  friends.  It 
woDld  have  been  quite  as  appropriate  if  It 
had  been  nsed  to  invite  their  friends  to  call 
on  them  at  some  hotel  in  San  Francisco  or 
London  or  Paris,  whCTe  they  found  it  con- 
venient to  be  shortly  after  their  marriage. 
For  Instance,  It  might  have  read:  "Mr.  and 
Mrs.  James  B.  Duke,  at  home  at  the  Hotel 
Oedl,  London,  from  the  first  to  the  tenth  of 
February" — or  it  would  have  been  equally 
appropriate,  If  the  defendant  had  not  owned 
or  occupied  a  honse  In  New  York  City,  If 
they  had  made  their  home  at  the  residence  of 
Mr.  Duke's  brother,  Benjamin  N.  Duke,  which 
t»  then  owned  and  shortly  afterward  oc- 
copied  with  his  wife  and  two  children  in 
New  York  City.  In  short.  It  has  the  same 
significance,  no  more  and  no  less,  as  the 
society  phrase  put  In  the  mouth  of  the  servant 
who  opens  the  door  to  a  casual  visitor,  and 
declares  to  that  visitor  that  the  lady  of  the 
honse  Is  not  at  home,  and  which  Is  under- 
stood by  everybody  to  mean  simply,  and  no 
more,  that  she  Is  not  ready  to  receive  visitors. 
It  does  not  necessarily  refer  to  a  domicile. 

Reliance  was  also  placed  by  counsel  on  an 
expression  found  in  the  letter  before  referred 
to,  written  by  petitioner  to  defendant  In  Au- 
gust, 1904,  and  addressed  to  her  at  a  hotel  In 
the  White  Mountains.  He  advises  her  to 
come  borne.  When  confronted  with  that 
letter,  be  said  he  meant  her  home,  and  I 
think  that  Is  the  proper  construction  to  put 
upon  it  Not  being  then  married,  his  Somer- 
ville  home  was  not  her  home.  But  let  us 
look  at  the  movements  of  the  parties  after 
their  retam  In  January,  1906,  to  the  United 
States  from  their  wedding  trip.  They  went 
together,  first,  to  the  Somervllle  house,  and 
then  to  North  Carolina  to  visit  his  father. 
From  there  they  went  to  Florida;  then  re- 
turned to  the  defendant's  house  In  New  York 
City.  The  petitioner  was,  at  or  before  that 
return,  disabled  with  gangrene  in  his  foot, 
and  laid  in  bed  under  the  doctor's  care  for 
six  weeks,  which  brought  them  down  to 
some  time  shortly  after  the  1st  of  May,  when 
he  took  bis  wife  out  to  his  Somervllle  home, 
and  they  stayed  there  off  and  on  until  some 
time  about  tlie  Ist  of  July,  making  their 
home  there.  The  defendant  was,  Indeed, 
restless  and  desirous  to  get  away.  The  peti- 
tioner was  insisting  on  her  making  her  home 
there.  She  threatened  to  go  back  to  New 
Tork.  He  told  her  he  would  sell  off  his 
stable  belongings  there,  and  cut  her  off  from 
the  use  of  the  carriages.  She  said  she  would 
resort  to  livery.  He  said  he  would  not  pay 
the  bills.  Just  when  they  ceased  to  cohabit 
was  not  shown,  but  they  never  did  cohabit 
after  he  sailed  for  Europe  on  the  16th  of 
July,  1905. 

But  In  determining  the  value  of  the  defend- 
ant's contention  that,  granting  that  petltlon- 
sr*!  domicile  was  in  Somwaet  county  up  to 


the  time  of  the  marriage,  yet  that  it  was 
then  changed  to  New  Tork  City,  another 
important  and  well-established,  and,  in  fact, 
admitted,  fact  Is  here  to  be  noticed.  About 
the  time  of  the  marriage,  and  probably  for 
some  time  before  and  after,  the  iwtitloner 
was  entertaining  the  Intention  of  building 
an  elegant  and  costly  mansion  on  the  Somer- 
vllle farm.  He  was  devising  and  studying 
plans  for  it  He  started  on  a  $500,000  basis, 
and  we  all  know  what  that  means  as  to  cost, 
and  in  all  this  bis  wife  was  consulted.  And 
in  the  spring  of  1905,  when  be  was  about  to 
prepare  the  ground  surrounding  the  site  he 
had  contemplated  for  this  mansion,  she  was 
also  consulted  about  that  and  at  her  sug- 
gestion he  changed  the  proposed  site,  and 
Immediately  put  a  large  force  of  men,  and 
I  suppose  machines,  at  work  In  grading  and 
terracing  for  this  new  mansion.  When,  If 
ever,  this  work  was  stoi^ied,  did  not  appear, 
as  far  as  I  at  this  moment  recollect  But, 
as  before  remarked.  It  is  a  well-established 
fact  that  while  he  was  living  with  his  wife 
on  the  farm — the  place  was  called  "Duke's 
Farm" — In  the  spring  of  1905,  he  was  actual- 
ly engaged  at  great  expense  In  preparing 
the  ground  for  an  elegant  mansion  for  him- 
self and  his  wife.  Now,  this  I  consider  a 
very  important  and  significant  circumstance 
on  the  question  of  any  change  of  Intention  on 
bis  part  as  to  bis  domlclla 

But  the  defendant  does  not  stop  there. 
When  the  petitioner  returned  from  Europe 
In  the  latter  part  of  August  1905,  Just  be- 
fore the  filing  of  the  petition  herein,  he  did 
not  return  to  his  wife's  house,  or,  so  far  as 
appears,  see  her  at  all,  but  promptly  set 
about  providing  a  comfortable  place  and 
residence  for  himself  In  the  city  of  New 
York.  His  brother,  Benjamin  N.  Duke,  a 
wealthy  gentleman,  with  a  wife  and  two 
half-grown  children,  was  the  owner  of  a 
handsome  house  In  a  fashionable  nelghlKtr- 
hood,  which  he  had  not  yet  occupied,  or  at 
least  which  was  not  fully  furnished.  Peti- 
tioner Immediately  set  about  having  that 
house  furnished.  He  brought  in  from  Som- 
ervllle, for  the  purpose  of  overseeing  the 
placing  of  the  furniture,  his  housekeeper,  a 
very  efficient  woman.  He  managed  to  entice 
away  from  his  wife  all  or  nearly  all  of  ber 
housemaids  and  Installed  them  In  his  broth- 
er's house.  Asked  why  he  did  this,  he  said 
he  wished  to  find  out  from  them  how  his 
wife  had  been  behaving  herself  during  his 
absence,  and  his  object  In  promoting  the  es- 
tablishment in  his  brother's  house  was  mani- 
festly to  keep  within  his  reach  and  control 
those  servants.  Pressed  on  cross-examina- 
tion, he  frankly  stated  that  there  was  no 
bargain  l)etween  bim  and  bis  brother  on  the 
subject  but  he  had  no  doubt  that  his  brother 
would  sell  him  the  house  and  furniture  and 
whole  establishment  at  any  time  he  might 
wish  It,  but  that  all  the  expense  attending 
the   setting  up   of   tbe   establishment   was 
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borne  by  his  brother,  except  the  regular 
salary  of  his  SomerviUe  housekeeper.  This 
proyislon  tor  a  new  residence  In  New  York 
City  was  made  after  suit  brought,  and 
the  house,  when  furnished  and  prepared  for 
habitation,  was  occupied  by  his  brother  Ben- 
jamin and  bis  wife  and  two  children,  and 
petitioner  had,  as  I  understand  the  evidence,  a 
comfortable  resting  place  there,  but  he  voted 
In  Somerset  county  in  the  fall  of  this  year. 
He  must  have  known — and  he  was  all  the 
while  provided  with  the  most  able  counsel 
— that  anything  In  the  way  of  a  change  of 
residence  might  be  fatal  to  the  success  of 
bis  suit  already  instituted  in  the  state  of 
New  Jersey,  and  I  cannot  think  that  he  at 
that  time  seriously  contemplated  for  even  a 
moment  abandoning  his  thoroughly  estab- 
lished domicile  in  New  Jersey  for  New  York, 
and  I  Infer  from  the  evidence  that  this  work 
of  preparing  his  brother's  house  was  all  done 
after  the  filing  of  the  petition,  which  was 
on  the  2d  of  September. 

Now,  with  regard  to  the  facts  that  have 
been  recited,  it  is  proper  to  say  that  they 
are  substantially  undisputed,  except  some 
altogether  trifling  and  Immaterial  disagree- 
ments in  the  evidence  of  the  parties  as  to 
the  household  establishment  at  Duke's  farm. 
I  recollect  but  two  conflicts  upon  the  real 
merits  of  the  case.  Defendant  swore  that 
petitioner  never  intended  to  make  his  farm 
his  home,  but  that  he  intended,  after  spend- 
ing enormous  sums  in  turning  the  greater 
part  of  his  Immense  holding  of  land  into  a 
beautiful  private  park,  to  make  a  present  of 
It  to  the  town  of  SomervUle  or  the  county  of 
Somerset— I  forget  at  the  moment  which. 
Now,  the  petitioner  swears  that  he  never 
heard  of  any  such  thing  until  he  heard  It 
from  the  defendant  on  the  stand,  and  he 
denies  her  evidence  in  that  respect  in  toto. 
Now,  I  believe  him  and  not  her.  I  think 
her  story  falls  as  proof  of  Its  own  weight 
Neither  the  town  of  SomervUle  nor  the 
county  of  Somerset  have  either  the  authority 
to  accept  such  a  gift,  or  the  power  or  finan- 
cial ability  to  keep  the  park  in  order  and 
properly  maintain  It,  if  accepted.  The  whole 
idea  approaches  the  absurd. 

The  other  matter  Is  this.  The  defendant 
swore  that  the  petitioner,  during  all  these 
years,  did  not  enjoy  his  visits  to  the  farm, 
and  did  not  enjoy  remaining  there  any 
length  of  time,  and  declared  that  he  did 
not  like  to  be  absent  from  New  York,  even 
a  few  nights  at  a  time.  Now,  It  would  have 
been  ungallant,  to  say  the  least.  In  petition- 
er not  to  express  a  desire  to  enjoy  defend- 
ant's society  continually;  and  as  soon  as 
the  postnuptial  joumeyings  were  over,  and 
he  had  recovered  from  the  long  and  serious 
disability  which  he  suffered  from  tils  gan- 
grene, he  immediately  transferred  his  wife 
to  his  SomervUle  home,  and  apparently  tried 
to  domesticate  her  there,  where  he  could 
enjoy  more  of  her  society.    He  testified  that 


be  had  been  very  much  confined  by  the 
exactions  of  his  business  relations,  but  that 
for  the  last  year  or  two  he  had  made  such 
business  arrangements  as  to  enjoy  more 
liberty  and  have  more  time  at  his  command, 
and  to  be  able  to  be  more  at  his  farm.  This 
fits  In  with  his  determination  to  build  there 
a  modem  palace  for  his  home  life  with  hia 
wife. 

Upon  the  whole  I  conclude  that  the  peti- 
tioner's domicile  was  for  all  these  years  in 
the  state  of  New  Jersey,  that  all  bis  declara- 
tions in  that  respect  were  made  In  good 
faith,  that  whatever  of  a  home  be  had  in 
New  York  was  not  Inconsistent  with  his 
actual  domlcUe  In  New  Jersey;  and,  grant- 
ing that  he  had  a  residence  in  New  York, 
he  deliberately  chose  his  domicile  in  New 
Jersey,  and  that  choice  was  made  in  good 
faith  at  a  time  when  its  importance  and 
consequences  were  not  of  consequence  to 
any  then  immediate  interests.  I  am  further 
of  the  opinion  that  that  domicile  became,  on 
their  marriage,  the  domicile  of  the  wife  as 
a  presumption  of  law,  and  that  it  became 
such  domicile  in  fact  when,  in  the  spring  of 
1906,  be  took  her  out  there  to  live  with  him 
as  his  wife.  Thus  we  have  here  a  matri- 
monial domicile  actually  existing  up  to  at 
least  a  very  short  time  before  the  commence- 
ment of  the  suit  Hence  I  donbt  if  the 
question  which  I  mentioned  during  the  ar- 
gument 1b  raised  by  the  circumstances  of 
this  case.  That  question  is  whether,  where 
spouses  have  their  home  in  one  state  and 
there  live  together,  and  then  separate,  and 
one  migrates  to  another  state  and  there  es- 
tablishes a  residence  and  a  quasi  domicile, 
which  is  not  matrimonial,  such  residence  or 
domicile  will  be  sufficient,  in  the  view  of  the 
Supreme  Oonrt  of  the  United  Stetes,  to 
create  such  a  matrimonial  stetua  in  that 
state  as  will  justify  the  spouse  so  estebllsh- 
ing  it,  and  the  stete,  in  taking  Jurisdiction 
of  the  other  spouse,  not  a  resident  in  that 
state,  by  extraterritorial  service  of  process. 
That  question,  as  far  as  I  am  at  present 
informed,  though  thoroughly  settled  in  this 
state,  has  never  been  dealt  with  by  the  Su- 
preme Court  of  the  United  States.  It  was 
on  the  supposition  that  this  caae,  as  finally 
developed,  might  raise  that  question  that 
I  expressed  the  hope  that  it  might  be  car- 
ried to  the  Supreme  Court  of  the  United 
Stetes.  But  while  that  question,  if  it  had 
arisen,  is  one  of  great  importance  because 
of  the  numerous  cases  in  this  country  where 
spouses  are  called  upon  to  answer  each 
other's  complaints  by  suite  in  jurisdictions 
thousands  of  miles  away,  in  this  particular 
case  it  is  of  little  importence.  It  seems 
to  me  that  it  makes  little  difference  to  the 
defendant  whether  she  tries  the  merlte  of 
this  case  in  New  York  or  New  Jersey.  In- 
deed, I  think  the  chances  of  actual  justice 
are  better  in  New  Jersey  than  in  New  York, 
because  there  the  issue  must  be  tried  be- 
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fore  a  Jury  all  at  one  session,  nninterrnpted 
except  by  the  hours  of  rest  and  holidays, 
and  where  either  party  Is  liable,  especially 
In  a  case  of  this  kind,  to  surprises  In  tin> 
matter  of  evidence,  but  which  might  be, 
but  cannot  be,  successfully  met  for  want 
of  time,  while  here  hearings  may  be  put 
over,  from  day  to  day  and  time  to  time,  till 
all  the  available  evidence  bearing  on  the 
Issue  has  been  produced.  It  may  be  said 
that  the  infidelity  Is  charged  to  have  taken 
place  In  New  Tork  City,  and  hence  the 
witnesses  are  naturally  to  be  found  there, 
but,  as  the  burden  of  proof  Is  on  the  peti- 
tioner, that  seems  to  me  to  furnish  no  cause 
of  objection  by  the  defendant,  and  whatever 
witnesses  she  may  have  in  New  York  may 
be  examined  there.  If  unwilling  to  come  to 
New  Jersey. 

There  is  no  hint  of  lack  of  financial  means 
on  the  part  of  the  defendant  to  properly 
defend  herself  In  this  cause.  If  such  lack 
of  means  exists,  counsel  for  the  defendant 
know  how  to  remedy  it 

I  will  advise  a  decree  overruling  the 
plea,  and  directing  the  defendant  to  answer 
within  30  days;  and  proper  verbiage  must 
be  added  to  preserve  her  right  to  prosecute 
her  appeal,  notwithstanding  her  answer. 


DTJKB    V.   DUKB. 

<Coart  of  Chancery  of  New  Jersey.    Jan.  2, 
1906.) 

1.  Afpbai.  —  Fbom  Intxbi/>outobt  Dxobkb  — 
Stat  or  Pbooxboiitos. 

Defendant  in  a  divorce  salt  may  not  have 
Iffoceedings  stayed  pending  her  appeal  from  an 
order  overruling  her  plea  to  the  jarisdiction,  tbe 
court  having  no  doubt  as  to  the  correctness  of 
its  ruling  on  the  plea,  the  amount  of  baainess 
before  the  Court  of  Errors  and  Appeals  being 
■nch  that  the  appeal  cannot  be  determined  for 
some  time,  during  which  plaintiiTB  evidence 
might  be  lost;  and  it  makes  no  difference  that 
defendant  has  in  mind  the  putting  forth  of  a 
counterclaim  against  petitioner. 

2.  DlVOBCE  — CbOSS-BiIX  — AlXKOIRO     JUBIS- 

DicnoNAi.  Facts. 
Defendant,  In  a  divorce  suit  in  which  the 
eoort  has  ruled  that  it  has  jurisdiction,  need 
not  allege  Jurisdictional  facts  in  her  cross-bill, 
incorporated,  as  it  may  lie,  in  her  answer. 

3.  Sams— Waivkb  or  Appeal. 

Defendant  in  a  divorce  suit,  who  by  the  or- 
der overruling  her  plea  to  the  inrisdiction  has 
been  directed  to  answer  in  30  days  or  suffer  a 
decree  pro  confesso,  tvith  a  provision  that  the 
filing  of  the  answer  sliall  not  l>e  taken  as  a 
waiver  of  her  right  to  appeal  from  the  order, 
having  taken  an  appeal,  will  not  by  answering 
be  considered  to  have  appeared  generally,  and 
80  to  have  waived  her  appeal. 

Petition  by  James  B.  Duke  against  Ulliau 
N.  Duke  for  divorce.  Defendant  moves  to 
stay  proceedings  pending  appeal.    Denied. 

Chauncey  O.  Parker  and  Samuel  Kalisb, 
for  the  motion.  B.  Y.  Llndabury  and  Mr. 
Fuller,  opposed. 


PITNEY,  v.  0.  This  Is  a  motion  on  be- 
half of  the  defendant  to  stay  proceedings 
pending  an  appeal  from  an  interlocutory  de- 
cree. The  order  appealed  from  was  one  over- 
ruling a  plea  to  the  jurisdiction  of  the  court, 
which  was. heard  on  the  merits  ux)on  evidence 
adduced  In  open  court  The  order  overruling 
it  directed  the  defendant  to  answer  with- 
in SO  days  or  suffer  a  decree  pro  confesso. 
A  special  clause,  however,  was  added  by  my 
directions  In  these  words:  "The  filing  of  said 
answer  shall  not  be  taken  as  a  waiver  of  the 
right  of  the  defendant  to  appeal  from  this 
order,  or  as  a  bar  thereto."  The  general 
rule  of  practice  of  this  court  which  has  not 
been  disturbed  by  any  statute,  is  that  an 
appeal  from  an  interlocutory  order  does  not 
stay  proceedings  unless  this  court  shall  hold 
that  they  should  be  stayed  for  reasons  ap- 
plicable to  the  partlcnlar  case.  Many  rea- 
sons can  be  Imagined  In  special  cases  why 
this  court  should  say:  "Let  us  stay  proceed- 
ings until  we  hear  what  the  Court  of  Appeals 
has  to  say."  But  I  r^)eat  the  unvarying 
practice  of  this  court  is  to  proceed  on  the 
idea  that  Its  orders  and  decrees  are  final 
and  binding,  precisely  as  If  there  were  no 
appeal.  If  counsel  will  consider,  th^  will 
perceive  that  It  is  quite  hnpractlcable  to  con- 
duct the  business  of  the  court  on  any  other 
basis.  It  Is  overlooked  oftentimes  because 
It  iB  so  easy  to  appeal,  but  it  ought  not  to 
be  overlooked.  Now,  I  am  asked  to  exercise 
the  discretion  of  this  court  to  stay  proceed- 
ings pending  tills  appeal,  on,  as  I  understand 
the  arguments  which  have  been  addressed 
to  me,  three  grounds: 

First  Counsel  Insist  that  the  decree  which 
I  advised  on  the  2lBt  alt  was  based  upon 
such  a  doubtful  set  of  facts  that  I  ought  not 
to  subject  the  parties  to  the  expense  of  a 
litigation  on  the  actnal  merits  of  the  case 
until  the  opinion  of  the  Court  of  Appeals  has 
been  taken  on  the  subject  Now,  If  I  felt 
that  the  result  at  which  I  arrived  Is  a  mat- 
ter of  serious  doubt  as  to  its  accuracy,  and, 
further,  that  It  would  be  a  hardship  for  the 
parties  to  be  compelled  to  litigate  the  actual 
merits  of  the  case  on  which  the  petitioner 
has  put  himself  in  his  petition,  I  might  feel 
disposed.  If  there  were  not  other  serious  con- 
siderations leading  to  an  opposite  conclusion, 
to  grant  the  motion.  But  in  fact  I  do  not 
feel  the  least  doubt  about  the  correctness  of 
my  ruling  the  other  day.  Moreover  I  do 
not  think  that  there  Is  any  hardship  In  com- 
pelling the  parties  to  proceed.  The  petition- 
er. In  exercising  his  rights  in  that  behalf, 
proceeds  at  bis  risk.  If  he  shall  succeed  and 
show  that  the  defendant  is  guilty  of  the  seri- 
ous marital  offenses  with  which  he  charges 
her,  and  she  subsequently  succeeds,  either 
In  our  own  Court  of  Appeals  or  in  the  Su- 
preme Court  of  the  United  States,  In  show- 
ing that  this  court  was  without  jurisdiction, 
or,  what  Is  the  same  thing,  power,  to  proceed 
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against  her,  any  decree  that  this  court  may 
have  rendered  In  the  meantime  against  her 
will  at  once  become  nnll  and  void,  and  it 
will  be  the  duty,  and  I  may  add,  the  pleasure, 
of  this  court  to  BO  declare  by  Its  decree  an- 
nnlllng  the  former  decree.  If,  on  the  other 
hand,  the  petitioner  shall  fall  to  make  good 
bis  charges,  and  the  defendant  shall  be  ac- 
quitted, and  declared  innocent  thereof,  then 
I  feel  quite  sure  that  she  will  have  no  cause 
to  complain.  With  regard  to  the  expense  of 
the  litigation,  I  remarked  the  other  day,  in 
disposing  of  the  plea  on  its  merits,  that 
there  could  be  no  difficulty  on  that  score.  If 
the  defendant  is  in  the  least  degree  impecuni- 
ous, her  counsel  are  well  aware  of  her  reme- 
dy in  that  respect 

But  there  is  another  consideration  of  great 
importance  In  determining  this  matter.  In 
the  present  unfortunate  condition  of  busi- 
ness In  our  Court  of  Appeals  there  is  little 
hope  of  this  appeal  being  reached  and  deter- 
mined within  a  year,  and,  if  determined  ad- 
versely to  the  defendant,  her  plea  is  so 
framed,  and  intentionally  so  framed,  that 
she  will  be  entitled  to  an  appeal  to  the 
Supreme  Court  of  the  United  States,  if  that 
court  will  take  cognizance  of  an  appeal  from 
an  interlocutory  order  of  this  nature  t>efore 
final  decree,  where  another  two  or  three  years, 
at  least,  will  elapse  before  it  will  be  reached 
and  disposed  of.  I  think  it  would  be  over- 
sanguine  to  expect  it  could  be  finally  dis- 
posed of  within  five  years.  And  the  same 
reasons  which  the  counsel  now  urge  for  a 
stay  pending  an  appeal  to  our  Court  of  Ap- 
peals, will  be  equally  potent  for  a  stay  pend- 
ing the  appeal  to  the  Supreme  Court  of  the 
United  States.  Now,  all  that  delay  might 
possibly  be  Incurred  without  serious  preju- 
dice to  the  parties,  If  the  subject-matter  of 
the  litigation  were  of  a  nature  which  would 
not  be  seriously  injured  during  the  appeal, 
and  if  the  evidence  in  support  of  the  right 
of  the  party  appealed  against  were  of  such 
a  nature — say  of  record  or  of  doctiments — as 
to  be  absolutely  protected  against  danger  of 
loss. 

But  such  is  not  the  present  case.  Noto- 
riously, the  evidence  of  matrimonial  ofTenses 
rests  in  the  memory  of  witnesses  who  are 
liable  to  die  or  wander  beyond  the  reach  of 
the  process  of  the  court,  and  whose  memories 
fade,  and  who,  after  a  lapse  of  years,  when 
put  uioon  the  stand  as  witnesses,  answer  the 
questions  put  to  them  with  a  non  mi  ricordo. 
This  consldrration  alone  is,  in  my  judgment, 
of  very  great  weight  against  the  exercise  of 
the  discretion  asked  by  the  defendant  More- 
over, the  subject-matter  of  this  suit  is  the 
marriage  relation.  The  evidence  adduced  be- 
fore me  on  the  hearing  of  the  plea  was  of 
such  a  nature  as  to  render  it  impossible  to 
suppose  that  the  petitioner  was  not  and  Is 
not  acting  in  good  faith  in  prosecuting  his 
suit.  Now,  pending  this  suit  the  petitioner 
Is,  of  course,  debarred  from  the  privilege  of 
entering  Into  the  marriage  state,  so  that  the 


case  resembles  somewhat  the  exclusion  of  a 
life  tenant  from  the  enjoyment  of  his  estate 
with  no  remedy  for  such  exdxision.  Every 
consideration,  then,  that  I  can  conceive  ooe^t 
to  influence  the  court  in  a  case  of  this  kind, 
is  against  granting  that  delay. 

The  second  matter  urged  by  the  defoidant 
is  that  she  has  in  mind  the  putting  forth 
of  a  counterclaim  against  the  petitioner. 
The  answer  to  that  argument  Is  that  abe 
is  at  liberty,  quite  irrespective  of  the  preset 
proceedings,  to  sue  her  husband  for  relief  on 
any  claim  which  she  may  have,  and  It  is 
not  necessary  that  it  should  take  the  shape 
of  a  cross-bill  to  his  petition  herein.  Sbe 
may  bring  an  independent  suit  either  in 
New  York  or  New  Jersey,  as  she  stiall  choose 
and  t>e  advised,  for  it  abundantly  appears 
that  petitioner  is  amenable  to  process  In 
either  state,  and  she  may,  in  that  suit  en- 
tirely ignore  the  existence  of  the  present  suit 
If,  however,  it  be  the  object  and  desire  of 
the  defendant  not  to  destroy,  but  to  preserve, 
the  marriage  relation,  and  to  use  the  charge, 
which  she  suggests  that  she  has  good  ground 
to  make  against  the  petitioner,  only  and 
strictly  as  a  defense  to  the  present  action 
for  the  purpose  of  enforcing  the  equitable 
doctrine  of  In  pari  delicto,  I  am  still  unable 
to  see  bow  she  is  prejudiced  or  embarrassed 
In  setting  up  such  defense  any  more  than 
she  will  be  prejudiced  or  embarrassed  In 
answering  by  way  of  traverse. 

It  was  suggested  that  it  would  be  necessary 
for  her,  in  order  to  file  a  cross-bill  by  way 
of  defense,  to  allege  therein  the  statutory 
grounds  of  jurisdiction,  namely  the  residence 
of  the  petitioner  (defendant  In  her  cross-bill) 
in  this  state,  and  thereby  admit  the  juris- 
diction of  this  court  In  this  cause.  But  I 
do  not  so  understand  the  practice.  Subject 
to  her  appeal,  sbe  is  now,  against  her  pro- 
test, within  the  jurisdiction  of  the  court  and 
is  entitled  to  make  any  defense  which  the 
law  of  the  land  and  the  practice  of  the  court 
allows  to  her,  and  the  defense  of  guilt  on  the 
part  of  the  petitioner  is  one  of  those  defenses, 
and,  as  it  seems  to  me,  it  is  a  good  defense, 
If  simply  set  up  in  her  answer  without  re- 
sorting to  the  machinery  of  a  cross-bill,  which 
seems  to  me  to  be  necessary  only  in  case 
she  asks  for  affirmative  relief  against  the 
petitioner,  and  that  relief  she  can  only  get 
in  case  she  proves  in  the  end  to  be  herself 
Innocent  But  in  any  aspect  of  the  case  her 
cross-bill,  Incorporated,  as  by  the  practice 
it  may  be.  In  her  answer,  requires  no  alle- 
gation of  jurisdictional  facts,  because,  as 
before  remarked,  the  court  has  already  en- 
tertained that  jurisdiction,  and  it  would  be 
entirely  Inadmissible  for  the  court  to  enter- 
tain a  motion  to  strike  out  the  pleading  for 
want  of  that  allegation. 

Third.  But  the  matter  mainly  relied  upon 
by  the  defendant  is  this:  That  under  a 
decision  of  our  Court  of  Appeals,  if  she  shall 
now  answer  the  petition,  she  will  thereby  be 
deemed  to  have  appeared  generally  to  the 
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action,  and  will  tbereby  lose  tbe  benefit  ot 
the  appeal,  notwithstanding  the  special  claase 
added  to  tbe  order  above  referred  to.  Conn* 
■el  for  tbe  petitioner  claims  that  her  right 
to  prosecute  her  appeal,  notwithstanding  her 
answer,  was  perfectly  safe  without  that  spe- 
cial clause.  That  may  be,  and  Its  Insertion 
at  my  suggestion  may  have  been  quite  un- 
necessary. Be  that  as  It  may,  I  am  unable 
to  conceive  that  her  answer  under  the  spe- 
cific direction  of  the  court,  accompanied,  as 
It  Is,  with  a  direct  threat  of  a  decree  pro 
confesso  against  her  If  she  falls,  can  pos- 
sibly be  held  to  be  a  waiver  or  abandon- 
ment of  her  appeal,  or  a  bar  to  Its  prosecu- 
tion, or  a  general  appearance  In  the  cause. 

Counsel  argued  that  the  moment  she  an- 
swered the  petition  a  motion  would  be  made 
against  her  to  dismiss  her  appeal,  and  that 
the  court  will  dismiss  It  in  strict  pursuance 
of  the  doctrine  of  a  case  which  they  cite.  I 
cannot  so  believe.  The  case  relied  upon  la 
Polhemus  v.  Holland  Trust  Company,  59  N. 
J.  £q.  93,  45  Atl.  534,  and.  on  appeal,  61  N.  J. 
Eq.  054.  47  Atl.  417.  There  the  complainant 
proceeded  against  the  Holland  Trust  Com- 
pany, by  service  upon  an  agent,  In  this  state, 
as  I  understand  the  report,  though  it  may  be 
tbat  the  service  was  extraterritorial.  Read- 
ing from  page  98  of  59  K  J.  Eq.,  page  536  of 
45  Atl..  I  find  tbat  the  learned  Vice  Chancel- 
lor uses  this  langnnge :  "In  the  second  place, 
a  plea  to  tbe  Jurisdiction  of  tbis  court  to  take 
cognisance  of  the  subject-matter  of  the  suit 
was  filed  to  the  bill,  and  the  ground  of  such 
plea  was  that  tbe  defendant  was  a  foreign 
corporation  not  amenable  to  service  of  process 
In  this  state.  The  plea  was  overruled  upon  the 
single  ground  that  if  the  person  who,  it  was 
alleged  in  the  bill,  sold  tbe  bonds  In  this  state, 
at  the  time  be  made  the  false  representations 
set  out  in  the  bill,  was  the  agent  of  tbe 
trust  company  to  sell  snch  bonds,  then  the 
cause  of  action  arose  here,  and  tbis  fact  con- 
ferred jurisdiction  upon  this  court  In  this 
state.  The  court  refused  to  try  the  question 
of  agency  under  the  Issue  raised  by  the  plea, 
because  It  involved  directly  the  whole  merits 
of  tbe  controversy,  and  because  the  facts 
stated  in  the  plen,  t>eing  such  as  defeated  tbe 
suit,  could  be  pleaded  as  such,  and  therefore 
were  not  a  fit  ground  for  a  plea  to  tbe  Juris- 
diction of  the  court  National  Condensed 
Milk  Co.  V.  Brandenburgh  et  al.,  40  N.  J. 
•  Law,  112.  The  plea  being  stricken  out,  the 
objection  to  Jurisdiction  was  reserved  In  the 
answer."  No  appeal  was  at  any  time  taken 
from  tbe  order  striking  out  tbe  plea.  An  an- 
swer was  filed,  and  tbe  cause  tried  on  its 
merits,  and  tbe  bill  dismissed.  An  appeal 
was  taken  by  tbe  complainant,  but  none  by 
tbe  defendant,  and  came  on  for  bearing,  and 
the  result  Is  reported  in  61  N.  J.  Eq.  654,  47 
Atl.  417.  and  the  decree  of  the  Chancellor  was 
reversed  on  the  merits.  The  counsel  for  the 
defendant  and  appellee  attempted  to  raise 
tbe  qneatlon  of  jurisdiction  of  the  person  of 
tbe  defendant  trust  company  by  virtue  ot  a 


clause  Inserted  in  its  answer,  setting  up  want 
of  jurisdiction  substantially  as  pleaded  in  tbe 
plea  which  was  overruled.  The  Court  of  Ap- 
peals held  that  tbis  could  not  be  done  un- 
der tbe  well-settled  practice  of  this  court, 
and  tbat  tbe  defendant  should  have  appealed 
from  the  order  overruling  his  plea,  and,  not 
having  done  so.  Its  answer  must  be  considered 
as  a  voluntary  appearance,  and  an  abandon- 
ment of  Its  plea.  This  is  tbe  language  used 
by  the  Court  of  Appeals  on  that  subject :  "If 
the  plea  was  wrongly  overruled,  tbe  remedy 
was  by  appeal ;  if  rightly  overruled,  the  an- 
swer still  stood.  The  defendant  did  not  ap- 
peal, but  voluntarily  submitted  to  a  trial 
on  tbe  merits  under  Its  answer  and  a  general 
replication.  It  could  not,  on  final  bearing, 
object  to  tbe  Jurisdiction  to  which  It  had  sub- 
mitted." Tbe  essence  of  that  decision  is  that 
the  appearance  by  answer  was  voluntary. 
But  in  my  judgment  it  is  quite  plain  that 
it  would  not  have  been  voluntary  If  tbe  de- 
fendant bad  appealed  from  the  order  over- 
ruling its  plea.  Instead  of  doing  tbat.  It 
acquiesced  in  tbe  accuracy  of  the  court  In 
overruUug  its  plea,  and  it  was  that  acquies- 
cence which  was  fatal  to  the  defendant's  ob- 
jection. The  Court  of  Appeals  did  not  decide 
that  If  the  defendant  before  answering,  bad 
appealed  from  the  order  overruling  its  plea, 
tbe  court  would  have  refused  to  hear  Its  ap- 
peal, and  would  have  refused  to  give  tbe  de- 
fendant the  benefit  of  any  error  found  there- 
in, which  is  the  question  here.  The  case  is  an 
Illustration  of  what  I  said  before  about  the 
presumption  that  all  orders  made  by  this 
court  are  absolutely  Just  and  right  until  re- 
versed upon  appeal,  and  It  cannot  be  pre- 
sumed or  averred  that  any  of  them  are  wrong 
until  they  are  reversed  upon  appeal. 

Now,  in  tbe  present  case  tbe  defendant  has 
appealed  from  the  order  overruling  her  plea, 
and  thereby  she  protests  against  its  accuracy 
and  Justice.  If,  notwithstanding  tbat  appeal 
and  protest  she  shall,  under  threat  of  a  de- 
cree against  her,  apswer  the  petition,  I  think 
It  would  be  quite  absurd  to  hold  that  she 
voluntarily  appears  to  the  action  and  loses 
the  benefit  of  her  appeal.  She  has  in  fact 
done  all  that  she  can  to  object  to  the  jurisdic- 
tion of  tbe  court  and  any  further  proceedings 
that  she  takes  ought  not  to  be  treated  as 
voluntary,  but  as  compulsory.  That  was  the 
view  taken  by  the  Supreme  Court  of  the 
United  States  in  Harkness  v.  Hyde,  98  U.  S. 
476,  25  L.  Ed.  237.  There  a  party  who  had 
been  subjected  to  extraterritorial  service  ap- 
peared specially  for  tbe  purpose  of  setting 
aside  tbe  process  as  Improperly  served,  and 
bis  motion  in  that  behalf  was  overruled.  He 
then  answered,  and  went  to  trial  on  tbe 
merits.  Tbe  Supreme  C<>urt  of  tbe  United 
States  held  tbat  such  answer  was  not  a 
waiver  of  the  Ia(^  of  jurisdiction.  I  read 
from  page  479  of  98  U.  S.  (25  L.  Ed.  237) : 
"Tbe  right  of  the  defendant  to  Insist  upon 
the  objection  to  the  Illegality  of  tbe  service 
was  not  waived  by  the  special  appearance  of 
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counsel  for  him  to  more  the  dismissal  of  the 
action  on  that  ground,  or,  what  we  consider 
as  Intended,  that  the  serrlce  be  set  aside, 
nor,  when  that  motion  was  orermled,  Xty 
their  answering  for  him  to  the  merits  of  the 
action.  Illegality  in  a  proceeding  by  which 
jurisdiction  Is  to  be  obtained  Is  in  no  case 
waived  by  the  appearance  of  the  defendant 
for  the  purpose  of  calling  the  attention  of  the 
court  to  such  irregularity.  Nor  is  the 
objection  waived  when,  being  urged,  it  is 
overruled,  and  the  defendant  Is  thereby  com- 
pelled to  answer.  He  is  not  considered  as 
abandoning  his  objection  because  he  does  not 
submit  to  further  proceedings  without  con- 
testation. It  Is  only  where  he  pleads  to  the 
merits  in  the  first  instance,  without  Insisting 
upon  the  Illegality,  that  the  objection  is 
deemed  to  be  waived."  The  record  shows 
that  the  defendant  in  this  cause  did  tn  the 
first  place  move  to  set  aside  the  service  In 
this  case  because  made  out  of  the  jurisdiction, 
and  the  motion  was  overruled,  with  leave  to 
file  a  plea  to  the  jurisdiction.  I  suppose  that 
practice  was  adopted  in  order  to  enable  the 
defendant  to  have  the  case  put  in  shape  to 
give  her  a  right  of  appeal  to  the  Supreme 
Court  of  the  United  States.  It  Is  further  to 
be  observed  that  In  the  Supreme  Court  of  the 
United  States  there  Is  neither  writ  of  error 
nor  appeal  until  final  Judgment  or  decree. 
For  these  reasons  I  am  entirely  sattsfled 
that  the  defendant  is  in  no  danger  of  losing 
the  benefit  of  her  appeal  by  answering  the 
petition,  and  I  shall  therefore  decline  to 
grant  a  stay. 

This  motion  for  a  stay  was  renewed  to  the 
Court  of  Errors  and  Appeals  on  Friday,  Jan- 
uary 5,  1906,  and  was  refused. 


LONG  BRANCH   COMMISSION  ▼.  TIS- 
TBBN  MANOR  WATER  CO. 

(Court  of  Chancery  of  New  Jersey.    Nov. 
1905.) 

1.  Watebs  Ann  Wjltkb  Coxtbses— Murioifai. 
SlIPPLT— Chabgkb— Regulatioh. 

Where  a  water  company  was  organized  to 
supply  certain  mnnicipalitiea,  under  P.  L.  1876, 
p.  818  (Revision  1877,  p.  1865),  requiring  the 
consent  in  writing  of  the  corporate  authorities 
proposed  to  be  supplied,  a  municipality  had 
power  to  impose  terms  as  to  the  rates  to  be 
charged  for  both  public  and  private  consump- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  g  292.J 

2.  Same— Contracts  fob  Sttpplt— Modifica- 
tion. 

Under  P.  L.  1876,  p.  818  (Revision  1877, 
p.  1365),  providing  for  the  organization  of  a 
water  company  to  afford  supplv  to  a  munici- 
pality, and  authorising  a  municipality  to  make 
contracts  for  a  period  not  exceeding  10  years, 
the  municipality  baa  power  to  revise  its  con- 
tracts with  the  water  company  as  to  rates  for 
public  and  private  consumption  at  the  end  of 
every  decade. 


3.  Same. 

A  municipality.  Independent  of  statute,  has 
power  and  owes  a  duty  to  protect  its  inhabitants 
against  extortion  In  the  price  charged  for  water 
supplied  by  a  private  corporation  furnishing 
water  to  it  for  public  and  private  consumption, 
and  to  compel  the  corporanon.to  furnish  water 
at  reasonable  rates. 

4.  Same— EsTABLiBHifENT  OF  Rates— Reason- 
ableness—Method  OF  Detebminatiok. 

In  a  suit  to  determine  reasonable  rates  at 
which  a  water  company  should  be  compelled  to 
furnish  water  to  a  city  for  pnblic  and  private 
consumption,  such  rates  should  be  established 
as  would  enable  the  water  company  to  derive 
a  fair  income,  based  on  the  fair  value  of  its 
property  at  the  time  it  is  being  used  by  the 
public,  taking  into  account  the  cost  of  main- 
tenance or  depreciation,  current  operating  ex- 
penses, and  the  right  of  the  public  to  have  no 
more  exacted  than  the  service  in  itself  is  reason- 
ably worth.  Including  a  fair  income  to  the  stock- 
holders on  their  investment. 

5.  Same— REAS0NABI.E  Rates. 

Rule  for  the  establishment  of  reasonable 
rates  to  be  charged  by  a  water  company  for 
furnishing  water  to  a  city  applied,  and  rates 
fixed  for  the  various  services  penormed. 

Action  by  the  Long  Branch  Commission 
against  the  Tintern  Manor  Water  Company, 
to  restrain  defendant  from  cutting  off  water 
supply  to  the  city  of  Long  Branch  and  to 
fix  reasonable  rates  for  such  supply.  De- 
cree for  complainant 

Robert  H.  McCarter  and  C.  O.  Van  Note, 
for  complainant  William  H.  Corbiu,  for 
defendant 

PITNBT,  V.  0.  The  municipal  govern- 
ment of  the  borough  of  Long  Branch  (the 
Long  Branch  Commission)  by  Its  bill,  filed 
July  81, 1903,  as  originally  framed,  sought  an 
injunction  against  the  Tintern  Manor  Water 
Company,  which  for  many  years  (tmder  the 
name  of  the  Long  Branch  Water  Supply 
Company)  bad  been,  and  was  still,  supplying 
Long  Branch  and  its  Inhabitants  with  water, 
to  enjoin  it  from  carrying  out  a  threat  re- 
cently made  In  writing  to  discontinue  its  sup- 
ply of  water  to  the  municipality  for  public 
purposes,  unless  the  municipality  should 
pay  certain  arrears  of  dues  for  water  fur- 
nished it  for  about  two  years  then  last  past 
On  the  return  day  of  an  order  to  show  cause 
why  such  restraint  should  not  be  granted. 
It  appeared  that  the  contest  arose  out  of  a 
dispute  as  to  the  rates  to  be  charged  by 
the  water  company,  not  only  to  the  munici- 
pality for  public  purposes,  but  also  to  private 
consumers.  In  fact  It  was  practically  a 
continuation,  In  another  form,  of  the  con- 
test, Instituted  by  a  citizen,  but  in  fact  sup- 
ported by  the  municipality.  In  the  Supreme 
Court,  of  which  a  report  is  found  in  Hicks 
V.  Long  Branch  Commission,  69  N.  J.  Law, 
800,  64  Ati.  568,  55  Ati.  260.  It  further  ap- 
peared that  the  dispute  at  the  present  mo- 
ment, August  1903,  was  not  so  mach  over 
the  terms  of  the  agreement  which  was  de- 
feated by  the  Hicks  suit  and  which  was,  as 
we  shall  see  further  on,  sufficiently  favor- 
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able  to  the  municipality,  as  over  the  rates 
to  private  consumers  which  had  been  estab- 
lished by  the  water  company  on  June  1, 1803, 
and  which  were  an  amendment  and  slight 
reduction  of  rates  established  on  June  1, 
1902. 

At  the  argument  on  this  ordor  to  show 
cause,  August  1903,  the  water  company  con- 
tended that  the  municipality  had  no  right, 
or  power,  to  interfere  with  the  rates  estab- 
lished by  the  water  company  for  private  con- 
sumers, or  to  make  any  terms  for  such 
consumers,  and  that  the  rates  fixed  by  the 
water  company,  which  was  organized  under 
the  act  of  April  21, 1876  (P.  K  1876,  p.  318; 
Revision  1877,  p.  1365),  were  final  under 
tiie  thirteenth  section  of  that  act,  which  de- 
clares that  the  company  may  sell  its  water 
at  such  price  as  the  company  may  think 
proper.  But  I  held  that  the  true  construc- 
tion of  the  last  clause  of  the  second  section 
gave,  by  implication,  authority  to  the  munic- 
ipality to  impose  terms  upon  the  water  com- 
pany In  limine.  That  section  requires  the 
nascent  corporation  to  annex  to  Its  certifi- 
cate of  organization  "the  consent  in  writing" 
of  the  "corporate  authorities"  of  any  town 
or  city  proposed  to  be  supplied  "with  water." 
And  it  has  been  held  that  the  certificate  of 
organization  without  such  consent  was  null 
aud  void.  See  Tyler  v.  Plainfleld,  54  N.  J. 
Law,  626,  24  Atl.  493;  Hampton  v.  Clinton 
Water  Supply  Co.,  65  N.  J.  Law,  158,  46  Atl. 
660;  Franklin  Tp.  v.  Nutley  Water  Co.,  53  N. 
J.  Eq.  601,  82  Atl.  381.  This  clause  puts  it  in 
the  power  of  the  municipality  to  impose  terms 
as  to  the  rates  to  be  charged  to  both  the  pub- 
lic and  private  consumers,  and  it  has  fre- 
quently been  exercised.  It  was  not,  however, 
done  in  this  case.  But,  further,  a  statute  pei^ 
mits  the  municipality  to  make  contracts  such 
as  that  mentioned  for  no  longer  than  10  years, 
thus  leaving  it  open  to  the  municipality  to 
revise  its  contracts  with  the  water  com- 
panies every  decade.  The  result  is,  as  it 
seems  to  me,  that  the  municipality  has  the 
power  either  by  statute  or  by  the  implication 
therefrom,  over  the  whole  subject  But  In- 
dependent of  such  statutory  provision,  I 
think  it  is  the  province  and  the  duty  of  the 
innnlci|>allty,  whenever  opportunity  offers, 
to  exercise  its  power  in  the  protection  of  Its 
inhabitants  against  extortion,  and  to  secure 
them  a  supply  of  water  and  of  gas  from 
cor];>oratlons,  assuming  to  furnish  those  com- 
modities, at  reasonable  rates.  I  so  held  in 
Pablic  Service  Corporation  v.  American 
Lighting  Co.  (N.  J.  Ch.)  57  Atl.  482.  And. 
see,  Davis  v.  Town  of  Harrison,  46  N.  J. 
Law,  79,  at  page  85;  Lake  v.  Ocean  City, 
62  N.  J.  Law,  160,  at  page  162,  41  Atl.  427, 
and  Mayor  r.  City  Trust  Ca  (N.  J.  Sup.)  64 
AtL  815. 

The  water  company  is  exercising  a  public 
franchise,  which,  from  its  nature,  and  mode 
of  exercise,  is  necessarily,  during  its  con- 
tinuance, a  practical  monopoly,  and  it  fol- 


lows beyond  all  question  that  its  charges 
for  Its  supply  must  be  reasonable.  And  It 
would  be  strange  Indeed  If  the  municipal 
government  which,  so  to  speak.  Imposes 
this  monopoly  uiwn  its  citizens,  were  power- 
less to  protect  them  against  unreasonable 
chargea  However,  the  counsel  for  the  de- 
fendant at  the  hearing  of  the  order  to  show 
cause,  cheerfully  acquiesced  In  my  ruling, 
and  it  was  at  once  agreed  in  open  court  that 
the  bill  should  be  amended  by  inserting  a 
clause  asking  the  determination  by  this  court 
of  the  question  of  the  reasonableness  of  the 
scale  of  charges  demanded  by  the  water  com- 
I>any,  as  well  those  to  the  private  consum- 
ers as  those  to  the  municipality.  This 
amendment  was  made  and  the  bUl,  as  amend- 
ed, was  answered,  and  the  jurisdiction  of 
this  court  in  the  premises  submitted  to  by 
defendant  and  the  cause  brought  to  a  final 
hearing  and  a  mass  of  testimony  taken  on 
the  issue  so  raised  in  the  spring  and  summer 
of  1904,  and  again  in  September,  1905.  In 
the  meantime  an  Injunction  against  shutting 
off  the  water  from  the  municipality  was 
granted  on  terms  that  it  should  forthwith 
pay  to  the  defendant  four-fifths  of  the  ar- 
rears already  accrued,  and  of  the  dues 
thereafter  to  accrue  pending  the  suit  The 
rate  to  private  consumers  to  stand  and  be 
enforced  according  to  the  scale  of  June  1, 
1903,  until  the  final  decree  of  this  court. 

Coming,  now,  to  the  determination  of  the 
matters  submitted,  I  find  it  necessary,  for  the 
full  understanding  of  the  affair,  to  give  a 
short  history  of  the  water  company  which 
has  been  for  years  supplying  Long  Branch 
with  water.  The  defendant  the  Tintern 
Manor  Water  Company,  is  the  successor  by 
process  of  merger  and  consolidation  (under 
sections  104-107  of  the  act  of  1896,  concern- 
ing corporations  [P.  L.  1896,  p.  277])  of  the 
Long  Branch  Water  Supply  Company,  which 
was  organized  In  1882  under  the  act  of  April 
21,  1876,  supra.  The  declared  object  of  the 
latter  company  was  to  supply  with  water 
"the  township  of  Ocean"  (Monmouth  county) 
"and  the  seaside  resorts  of  Long  Branch, 
Monmouth  Beach,  and  Seabright  and  the 
places  adjoining  thereto."  The  only  one  of 
the  places  so  mentioned  then  incorporated 
was  Long  Branch.  Attached  to  Its  articles 
of  Incorporation  was  the  formal  Joint  con- 
sent of  the  municipality  of  Long  Branch  aud 
of  Ocean  township  to  the  incorporation .  by 
the  gentlemen  mentioned  in  the  certificate 
for  the  purpose  above  mentioned,  and  to  the 
laying  of  water  mains  throughout  the  ter- 
ritory mentioned,  and  operating  its  works 
therein.  The  language  of  the  consents  is 
full  and  ample.  No  terms  were  Imposed. 
The  territory  of  Ocean  township  covered  by 
this  certificate  is  about  nine  miles  In  length 
on  the  seashore,  and  varies  in  width  from 
less  than  one-half  a  mile  to  upwards  of  two 
miles.  Being  bounded  on  Its  northwest  side 
for  about  five  miles  by  the  Shrewsbury  river 
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and  Pleasure  Bay.  At  the  southwesterly  end, 
at  Elberon  and  Deal,  it  extends  several  miles 
Into  the  Interior.  The  Long  Branch  Com- 
mission covers  about  one-half  of  the  south- 
easterly part  of  the  ocean  front  of  this  tract 
This  company  proceeded  to  supply  the  ter- 
ritory mentioned,  and  took  its  supply  from 
the  Whale  Pond  creek,  a  stream  rising  In  the 
interior,  and  running  at  right  angles  to  the 
coast,  and  emptying  into  the  ocean  in  about 
the  middle  of  the  territory  of  the  Long 
Branch  Commission,  and  about  a  mile  and  a 
half  southwest  of  the  center  of  the  old  vil- 
lage of  Long  Branch.  The  point  of  diver- 
sion is  about  a  half  a  mile  from  Its  debonche 
into  the  sea,  and  is  called  Takanassee.  It 
there  established  a  pumping  station  and  a 
water  tower  about  80  feet  high  and  laid 
mains  throughout  Long  Branch  and  thence 
northeasterly  along  the  beach  to  North  Long 
Branch,  Monmouth  Beach,  the  old  fisher- 
man's village  of  Galilee,  Lowmoor,  and  Sea- 
bright,  a  distance  of  at  least  six  miles.  It 
also  laid  its  mains  southwest  to  Elberon  and 
South  Elberon,  as  rapidly  as  population  de- 
manded. In  response  to  such  demand,  it, 
from  time  to  time,  added  more  mains  of 
greater  size,  and,  apparently,  always  kept 
well,  up  to,  if  not  in  advance  of,  the  demands 
of  its  patrons,  and  always  served  them,  so 
far  as  appears,  with  entire  satisfaction. 

On  September  21,  1891,  It  entered  Into  a 
written  contract  with  the  municipality  of 
Long  Branch  to  continue  for  10  years.  By 
that  contract  the  municipality  gave  the  water 
company  the  exclusive  right  to  furnish  water 
for  municipal  purposes,  also  the  right  to 
extend  its  mains  through  any  of  the  streets 
of  the  municipality,  and  agreed  to  pay  it 
$4,000  a  year  for  the  municipal  supply,  in- 
cluding street  sprinkling  and  hydrant  service, 
for  hydrants  then  in  use,  with  a  further 
charge  of  $40  a  year  for  each  hydrant  there- 
after to  be  added.  The  water  company 
agreed  to  pay  an  annual  tax,  or  whatever  it 
may  be  called,  of  $250  a  year,  and  to  furnish 
at  all  times  a  complete  and  adequate  supply 
of  water.  The  municipality  further  granted 
to  the  water  company  the  exclusive  privilege 
of  furnishing  water  for  private  use  to  the 
residents  of  the  community,  upon  condition 
that  the  rates  charged  for  the  use  of  water 
should  not  exceed  the  rates  charged  at  the 
date  of  the  contract,  reserving  the  right  to 
the  water  company  to  supply  water  to 
any  premises  through  a  meter  at  20  cents  per 
1,000  gallons  (equal  133  cubic  feet). 

In  point  of  fact,  there  never  was  any  scale 
of  charges  for  unmeasured  water  established 
or  enforced  by  the  Long  Branch  Water  Com- 
pany until  June  1,  1002,  and  a  great  Inequali- 
ty and  lack  of  uniformity  arose  out  of  the 
absence  of  such  an  established  scale.  Very 
few,  If  any,  meters  were  introduced,  and 
none,  I  believe,  for  water  used  for  ordinary 
domestic  purposes.  So  great  was  this  in- 
equality of  charges  that  at  and  before  the 
attempt  to  establish  rates  on  Jnne  1,  1902, 


in  many  instances  private  consumers  were 
receiving  for  $10  a  year  a  supply  of  water 
for  which  others  were  paying  $40  per  year. 
It  was  the  attempt  to  adjust  this  inequality 
by  raising  the  charges  of  those  wlio  had  been 
served  at  a  low  rate  which  formed  one  of 
the  causes  of  the  previous  and  present  con- 
test. In  the  meantime  in  the  latter  part  of 
the  last  century  the  growth  of  the  population 
in  the  territory  covered  by  the  artides  of  as- 
sociation had  grown  from  about  6,000  In  1880, 
Including  about  4,000  for  Long  Branch,  to 
over  14.000  including  about  9,000  for  Long 
Branch,  and  the  use  of  water  had  Increased 
in  a  greater  pr(H)ortion.  Such  greater  pro- 
portion was  due,  as  we  all  know,  to  the  some- 
what modem  lavish  use  of  water  for  person- 
al bathing,  for  lawn  sprinkling  and  for  street 
sprinkling.  The  result  was  that  the  officers 
of  the  Long  Branch  Water  Supply  Company 
found  that  In  a  very  dry  season  their  demand 
for  several  days  was  equal  to  the  supply,  and 
they  took  Into  consideration  plans  for  hi- 
creaslng  such  supply. 

Now  this,  I  conceive  It  to  be  well  settled, 
was  their  undoubted  duty.  It  was  so  declared 
by  Mr.  Justice  Van  Syckel,  speaking  for  the 
Court  of  Errors  and  Appeals  in  Olmsted  v. 
Morris  Aqueduct.  47 .  N.  J.  Law,  311.  at 
page  829.  A  company,  which  sedu  and 
obtains  a  franchise  to  supply  a  certain  terri- 
tory with  water  for  public  and  domestic  uses 
is  under  a  moral,  and,  in  my  Judgment,  a 
legal  obligation  to  furnish  a  supply  wlilcb 
shall  be  equal  to  all  emergencies  which  may 
be  reasonably  anticipated,  including  nnusual 
droughts  and  unusual  conflagrations,  and  to 
bear  constantly  in  mind  the  prospective  in- 
crease in  popluation  and  a  consequent  in- 
creased demand  for  water.  The  evidence 
taken  herein  In  September,  1906,  showed  that 
the  Takanassee  supply  in  the  Immediately 
preceding  summer,  was  entirely  Inadequate 
and  fully  Justified  the  necessity  for  some 
action  on  the  part  of  the  defendant  company. 
The  problem  thus  presented  to  the  old  com- 
pany was  not  easy  of  solution.  They  could 
have  built  a  reservoir  to  store  the  waters  ot 
Whale  Pond  brook  above  Takanassee  which 
would  have  prolonged  their  supply,  according 
to  Mr.  Sberrerd,  upon  whose  opinion  I  place 
great  reliance,  for  about  10  years.  But  the 
contour  of  the  earth  presented  no  favorable 
location  for  such  a  reservoir.  It  would  con- 
sist mainly  of  very  shallow  water  which  is 
not  desirable  for  storage  purposes,  and  Mr. 
Sherrerd's  approval  of  the  plan  I  thought,  and 
still  think,  was  not  very  hearty.  Its  cost 
would  have  been  about  $220,000,  and  at  the 
end  of  10  years,  and  I  think  sooner,  as  the 
evidence  Indicated,  an  Insufficiency  would 
still  have  arisen. 

But,  In  addition  to  all  that,  the  supply  at 
Takanassee  was  not  central.  It  was  six  miles 
away  from  Seabright,  the  northeasterly  end 
of  the  territory,  and  the  mains  already  laid 
for  that  populous  resort  were  already  worked 
to  their  full  capacity,  after  having  been  ones 
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more  than  duplicated.  So  that  properly  to 
8iq>ply  Seabrlght  would  bave  required  the 
laying  of  several  miles  of  new  mains.  Then 
at  the  end  of  10  years  it  was  said  that  a 
supplemental  supply  could  have  been  found 
by  sinking  In  Long  Branch  City  artesian  wells 
a  few  hundred  feet  in  depth,  to  tap  the  now 
well  known  layer  of  water-bearing  gravel  ex- 
isting along  the  shore,  precisely  as  predicted 
by  Professor  Cook  many  years  ago,  and  from 
which  several  towns  in  Monmouth  county  de- 
rive their  supply.  But  I  am  not  able  to  say 
that  I  think  this  bed  of  water-bearing  gravel, 
which  seems  to  be  a  continuous  one,  has 
been  so  far  tested  or  explored  as  to  render  it 
certain  that  Its  storage  capacity  will  stand  an 
unlimited  draft  upon  it.  For  It  must  be  borue 
in  mind  that  It  Is  a  mere  storage  reservoir  re- 
ceiving its  supply  of  water  from  rain  falling 
on  an  outcrop  In  Monmouth  county .  some 
miles  Inland  from  the  seashore,  and  Its  stor- 
age capacity  is  undoubtedly  limited.  It  ap- 
pears that  it  has  been  tapped  by  a  private  in- 
dividual in  the  city  of  Long  Branch  and  water 
drawn  therefrom. 

This,  however,  can  hardly  be  considered  as 
a  complete  test  of  the  reliability  of  the  stor- 
age at  that  point  And  if  a  plant  had  been 
established  in  the  northerly  part  of  Long 
Branch  depending  upon  this  subterranean 
supply  it  would  have  required,  In  order  to 
make  it  available,  the  establishment  and  con- 
tinuous maintenance  of  a  complete  additional 
pumping  station,  and  would  have  required 
two  pumping  stations  constantly  in  operation, 
tberebj  in  some  respects  doubling  the  ex- 
pense. The  officers  of  the  old  water  company 
looked  elsewhere  and  fixed  upon  Swimming 
river,  which  rises  farther  in  the  interior,  has 
a  water  shed  ten  times  larger  than  that  of 
Whale  Brook  pond  and  empties  into  the 
Navesink  river,  six  miles  northwest  of  Long 
Branch.  They  then  united  by  articles  of 
merger  with  a  small  water  company  which 
Iiad  been  organized  at  Deal  Beach  southwest 
of  Long  Branch,  and  was  In  successful  opera- 
tion, a  small  one  at  Seabrlght,  and  two  or 
three  others  which  had  only  a  paper  exist- 
ence, and  with  the  Tlntem  Manor  Water 
Company,  then  recently  organized  and  adopt- 
ed the  name  of  the  latter.  Their  pumping 
station  is  about  one  mile  from  Red  Bank. 
From  thence  they  laid  a  36-lnch  main  through 
Little  Silver  and  Qceanport,  about  eight  miles 
to  the  westerly  suburbs  of  Long  Branch,  and 
there  connected  with  a  small  6-incb  main  of 
the  old  Iiong  Branch  system.  This  connection 
was  merely  temporary  and  quite  insufficient 
to  supply  the  town  without  the  aid  of  the 
Takanassee  plant  until  the  new  system  could 
be  continued  into  the  middle  of  the  main 
town,  there  to  connect  with  the  large  mains  of 
that  system.  Besides  this,  from  the  36-lnch 
main  at  Little  Sliver  they  laid  a  16-lnch  main 
along  the  south  shore  of  the  Naveslnk  river, 
through  Fair  Haven,  Oceania  then  across 
Rnmson  Neck  and  the  Shrewsbury  river  to 
Seabright,  there  connecting  with  the  north- 


erly end  of  the  old  Long  Branch  system. 
This  last  connection  was  an  important  one,  in 
that  It  enabled  the  company  to  fulfill  its  im- 
plied contract  to  supply  Seabrlght  and  the 
other  shore  towns  between  it  and  Long 
Branch,  and  at  the  same  time  to  reach  with 
its  fiow  the  northerly  part  of  Iiong  Branch. 

At  the  time  the  bill  was  filed  and  at  the 
hearing  the  two  plants,  Takanassee  and 
Swimming  river,  were  still  in  use,  but  the 
plan  of  the  defendant  was,  and  is,  to  aban- 
don Takanassee  as  soon  as  .  it  shall  have 
laid  in  the  town  of  Long  Branch  the  proper 
mains  to  enable  it  to  do  so  from  the  Swim- 
ming river  alone./  It  is  admitted  that  the 
new  works  are  supposed  to  be  amply  suffi- 
cient, both  as  respects  the  supply  of  water 
and  the  size  of  the  principal  mains,  to  lAip- 
ply  the  region  within  Its  reach  for  50  years 
to  come.  Indeed,  the  size  and  costliness  of 
the  plant  Is  a  matter  of  complaint  by  the 
complainant,  and  it  Insists  that  it  should 
not  be  called  upon  or  required  to  pay  rates 
for  water  sufficient  to  pay  a  fair  return  for 
so  great  an  expenditure.  There  is  a  meas- 
ure of  soundness  and  justice  in  this  con- 
tention. The  inhabitants  of  the  borough  of 
Long  Branch  ought  not  to  be  compelled  to 
pay  water  rates  adjusted  to  pay  an  Income 
on  a  greater  outlay  in  a  plant  than  is  rea- 
sonably needed  for  Its  supply.  Just  here  I 
make  the  remark  that  the  fact  that  the 
complainant  is  Joined  with  the  whole 
breadth  of  Ocean  township,  of  which  Long 
Branch  covers  only  a  part,  is  due  to  the 
facts  that  the  municipal  authorities  of  Long 
Branch  voluntarily  Joined  with  those  of 
Ocean  Township  in  a  scheme  which  em- 
braced both.  But  I  suggest  that  It  Is  high- 
ly probable  that  it  will  be  found  in  the 
end  that  the  whole  territory  can  be  supplied 
to  a  better  advantage  as  a  whole  by  one 
plant  than  it  could  be  If  broken  up  Into 
parcels  and  supplied  by  several  distinct 
plants.  I  have  said  that  a  duty  rested  upon 
the  old  water  supply  company  to  furnish  and 
maintain  a  sufficient  supply  for  the  territory 
embraced  in  its  articles  of'  association  so 
long  as  it  appeared  that  the  municipalities 
within  that  range  relied  upon  it  to  furnish 
them  with  such  supply.  I  think  it  follows 
that  so  long  as  those  municipalities  and  their 
inhabitants  tacitly  acquiesced  in  being  so 
supplied  it  does  not  He  in  their  mouths 
to  question  the  wisdom  of  the  means  adopt- 
ed by  the  water  company  to  fulfill  its  obli- 
gation in  that  behalf,  provided  the  action 
of  the  latter  is  taken  In  good  faith.  The 
selection  of  these  means,  so  far  as  relates 
to  the  choosing  the  source  of  supply,  is  some- 
what si)eculatlve  at  best 

In  the  present  case  there  is  no  reason  to 
doubt  that  the  water  company  acted  in  good 
faith  in  deciding  to  abandon  the  Takanassee 
plant,  even  If  they  made  a  mistake  in  Judg- 
ment In  so  doing.  I  am  unable  to  bellev<« 
that  the  busiuess  men  and  capitalists  who 
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owned  and  controlled  the  Long  Branch  Stip- 
ply  Company,  deliberately  abandoned,  and, 
BO  to  speak,  threw  away  their  pumping 
plant  and  property  and  rights  of  diversion 
at  Takanassee  without  being  thoroughly  sat- 
isfied that  it  was  wise  to  do  so.  But  I  do 
not  think  they  did  make  a  mistake  In  judg- 
ment, I  do  think  that  the  evidence  i^IIy 
justifies  them  tn  their  decision.  And  here 
intervenes  an  important  consideration.  Any 
municipality  supplied  with  water  under  10- 
year  contracts  and  circumstances  like  the 
present,  has  the  power,  at  the  expiration  of 
one  of  its  contracts  to  take  measures  to 
supply  Itself,  either  by  erecting  completely 
new  water  works,  or  by  taking  by  condem- 
ua|ion  the  whoIe>  or  a  part  of  those  already 
in  existence.  They  hold  that  power  in  re- 
serve both  as  a  weapon  of  offense  and  de- 
fense against  oppression  by  the  existing 
water  company.  In  the  present  case  there 
is  no  reason  for  the  belief,  nor  was  it  con- 
tended, that  the  contemplated  change,  which 
was,  in  fact,  undertaken  a  few  months  prior 
to  the  expiration  of  the  contract  of  1891, 
was  concealed  from  the  authorities  of  Long 
Branch,  and  that  they  were  taken  by  sur- 
prise In  the  premises.  In  short,  the  com- 
plainant appears  to  have  concluded,  and 
wisely,  as  I  think,  to  accept  the  situation, 
and  to  obtain  the  best  terms  it  could  from 
the  water  company  for  its  future  supply. 

This  explanation  of  the  situation  of  the 
parties  and  their  relative  duties  brings  us 
to  the  consideration  of  the  very  matter  sub- 
mitted, viz.:  First  What  annual  compen- 
sation ought  the  defendant  to  have  for  the 
supply  of  water  which  it  is  giving,  and  agrees 
to  continue  to  give,  to  the  Inhabitants  of  the 
territory  covered  by  the  Long  Branch  Com- 
mission? Second.  How  shall  that  compen- 
sation be  distributed  between  the  municipal- 
ity, as  such,  for  public  purposes  on  the  one 
hand,  and  the  private  consumers  on  the 
other?  Third.  As  between  the  private  con- 
sumers themselves? 

The  principle  governing  the  first  question 
is  plain  enough,  but  difficult  of  application 
to  particular  cases.  It  becomes  complex  as 
soon  as  an  attempt  is  made  to  apply  it 
The  subject  has  received  careful  considera- 
tion in  two  very  recent  cases  one  of  Bry- 
mer  v.  Butler  Water  Co.  (1807,  by  the  Su- 
preme (3ourt  of  Pennsylvania)  179  Pa.  231, 
86  Atl.  249,  86  L.  R.  A.  260,  and  later  (1900) 
in  Kennebec  Water  (3o.  v.  Waterville,  97 
Me.  185,  64  Atl.  6,  60  L.  R.  A.  856.  In  the 
former  case  the  subject  was  brought  under 
direct  adjudication.  In  the  latter,  it  arose 
incidentally,  but  received  most  exhaustive 
consideration,  and  the  result  is  sustained 
by  a  wealth  of  authority.  In  the  Pennsyl- 
vania case,  Mr.  Justice  Williams,  speaking 
for  the  Supreme  Court,  at  page  251  of  86 
Atl.  (86  L.  E.  A.  260),  says:  "By  what  rule 
is  the  court  to  determine  what  is  reasonable 
and  what  is  oppressive?    Ordinarily,  that  Is 


a  reasonable  charge  or  system  of  charges 
which  yields  a  fair  return  upon  the  invest- 
ment Fixed  charges  and  the  costs-^f  main- 
tenance and  operation  must  first  be  provided 
for.  Then  the  Interests  of  the  owners  of  the 
property  are  to  be  considered.  They  are  en- 
titled to  a  rate  of  return  if  their  property 
will  earn  it  not  less  than  the  legal  rate  of 
Interest ;  and  a  system  of  charges  that  yields 
no  more  Income  than  is  fairly  required  to 
maintain  the  plant,  pay  fixed  charges  and 
operating  expenses,  inrovlde  a  suitable  sink- 
ing fund  for  the  payment  of  debts,  and  pay 
a  fair  profit  to  the  owners  of  the  property, 
cannot  be  said  to  be  unreasonable.  This 
whole  subject  was  brought  to  the  attention 
of  the  learned  judge  by  a  request  that  be 
should  find,  as  matter  of  law,  that  the  rea- 
sonableness of  the  charges  must  be  deter- 
mined with  reference  to  the  expenditure  in 
obtaining  the  supply,  and  providing  for  a 
fund  to  maintain  the  pla;it  in  good  order, 
and  pay  a  fair  profit  upon  the  money  in- 
vested by  the  owners,  and  tliat  a  rate  which 
did  no  more  than  this  was  neither  excessive 
nor  unjust  This  the  learned  judge  refused 
to  find,  saying,  in  reply  to  the  request: 
'We  have  no  authority  for  such  a  ruling,  and 
it  would  be  unjust  to  the  consumer,  who 
would  have  to  pay  full  cost  of  the  water, 
provide  a  sinking  fund,  secure  a  reasonable 
profit  upon  the  Investment  and  have  no 
voice  in  the  management  of  the  business 
of  the  company.  The  act  of  assembly  lu 
this  regard  can  bear  no  such  construction.* 
This  ruling  cannot  be  sustained.  The  cost 
of  the  water  to  the  company  Includes  a  fair 
return  to  the  persons  who  furnished  the 
capital  for  the  construction  of  the  plant  In 
addition  to  an  allowance  annually  of  a 
sum  sufficient  to  keep  the  plant  In  good 
repair,  and  to  pay  any  fixed  charges  and 
operating  expenses.  A  rate  of  water  rents 
that  enables  the  company  to  realise  no  more 
than  this  Is  reasonable  and  just  Some 
towns  are  so  situated  as  to  make  the  pro- 
curement of  an  ample  supply  of  water  com- 
paratively Inexpensive.  Some  are  so  situat- 
ed as  to  make  the  work  both  difficult  and 
expensive.  What  would  be  an  extortionate 
charge  In  the  first  case  might  be  the  very 
least  at  which  the  water  could  be  afforded 
In  the  other.  The  law  was  correctly  stated 
In  the  defendant's  request,  and  the  court 
was  In  error  in  refusing  It"  In  the  Maine 
case,  which  is  largely  relied  upon  by  the 
counsel  for  the  complainant  herein,  the  fol- 
lowing propositions  were  held:  "The  basis 
of  all  calculation  as  to  the  reasonableness 
of  rates  to  be  charged  by  i  public  service 
corporation  is  the  fair  value  of  the  property 
used  by  it  for  the  convenience  of  the  pubUc. 
At  the  same  time,  the  public  have  the  right 
to  demand  that  the  rates  shall  be  no  higher 
than  the  services  are  worth  to  them,  not  In 
the  aggregate,  but  as  Individuals.  Summa- 
rized,  these   elemental    principles    are   the 
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rigbt  of  the  company  to  dwlve  a  fair  income, 
baaed  upon  the  fair  value  of  the  property 
at  the  time  it  1b  being  used  for  the  public, 
taking  into  account  the  cost  of  maintenance 
or  depreciation  and  cnrrent  operating  ex- 
penses, and  the  right  of  the  public  to  have 
no  more  exacted  than  the  services  in  them- 
selves are  worth.  The  reasonableness  of  the 
rate  may  also  be  affected,  for  a  time  by  the 
degree  of  hazard  to  which  the  original  enter- 
prise was  naturally  subjected;  that  is,  such 
hazard  only  as  may  have  been  justly  con- 
templated by  those  who  made  the  original 
investment,  but  not  unforeseen  or  emergent 
risks.  And  such  allowance  may  be  made  as 
Is  demanded  by  an  ample  and  fair  public 
policy.  If  allowance  be  sought  on  account 
of  this  element,  it  would  be  permissible  at 
the  same  time  to  inquire  to  what  extent  the 
company  has  already  receive^  income  at 
rates  in  excess  of  what  would  otherwise 
be  reasonable,  and  thus  has  already  received 
compensation  for  this  hazard.  In  deter- 
mining the  present  value  of  the  company's 
plant,  the  actual  construction  cost  thereof, 
with  proper  allowances  for  depreciation,  is 
legal  and  competent  evidence,  but  It  is  not 
conclusive  or  controlling.  The  request  that 
'under  no  circumstances  can  the  value  of 
the  plant  be  held  to  exceed  the  cost  of  pro- 
ducing at  the  present  time  a  plant  of  equal 
capacity  and  modem  design'  should  not  be 
given.  Among  other  things,  It  leaves  out 
of  account  the  fact  that  it  Is  the  plant  of 
a  going  concern,  and  seeks  to  substitute  one 
of  the  elements  of  value  for  the  measure 
of  value  itself." 

These  propositions  are  sustained  by  elabo- 
rate reasoning  and  abundant  authority.  I 
do  not  think  it  worth  while  to  cite  the  latter. 
The  supplying  company  is,  fas  we  have  seen,) 
under  obligation  to  keep  lb  advance  of  the 
present  demand  and  take  liberal  account  of 
the  probable  increase  of  demand  due  to  in- 
crease of  population.  I  think  the  language 
of  Mr.  Justice  Dixon,  in  Sllngerland  v.  New- 
ark, 54  N.  J.  Law,  62,  at  page  69,  23  Atl. 
129,  at  page  131,  Is  apt  on  this  point:  "It 
would,  of  course,  be  absurd  for  the  dty  to 
construct  water  works  adequate  only  for  its 
present  wants,  and  the  prosecutor  does  not 
assert  that  the  works  now  contemplated  are 
unreasonably  large  In  view  of  the  city's  pro- 
spective growth."  This  is  in  strict  accord 
with  what  was  said  (and  above  referred  to) 
by  Justice  Van  Syckel,  in  Olmstead  v.  Morris 
Aqueduct,  47  N.  J.  Law,  329,  as  follows: 
"In  a  matter  of  extreme  necessity  all  con- 
tingencies must  be  provided  for,  and  the 
supply  must  be  so  ample  that  a  lacdc  of  water 
cannot  be  apprehended."  To  the  same  ef- 
fect are  the  more  extended  remarks  of  Judge 
Parker  In  the  Supreme  Court  in  the  same 
case,  reported  In  46  N.  J.  Law,  500.  The 
learned  Judges  In  these  cases  were  discussing 
the  question  of  necessity  for  the  exercise  of 
the  eminent  domain.  The  argument  from 
such  premises  to  the  present  Is  a  fortiori. 


These  considerations  lead  to  the  conclusion 
that  the  water  company  when  It  starts  with 
new  works,  or  a  large  addition  to  the  origi- 
nal supply,  is  entitled  to  an  Income  there- 
from somewhat  greater  than  what  is  due  to 
the  cost  of  woi^  sufficient  merely  to  meet 
the  pr^ent  demands.  I  say  "somewhat 
greater"  for  I  do  not  mean  to  be  under- 
stood as  holding  that  capitalists  ought  to 
expect  an  immediate  compensatory  Income 
from  an  enterprise  of  this  character.  But  on 
the  other  hand  it  would  be  manifestly  no- 
Just  to  expect  them  to  invest  their  money 
In  a  plant  necessarily  larger  than  present 
demands  require  and  take  as  an  Income  there- 
for such  a  sum  as  would  satisfy  an  invest- 
ment sufficient  to  meet  present  demands. 
For  here  comes  in  again,  with  great  force, 
the  consideration  previously  mentioned,  that 
the  municipality  cannot  bind  Itself  for  more 
than  10  years;  and,  in  fact,  need  not  bind 
itself  at  all  for  any  period,  and  it  holds 
in  its  hand  the  absolute  power  to  oust  the 
water  company  at  any  time  it  shall  so  choose 
and  may  exerdse  that  power  as  Soon  as  by 
the  increase  of  population  and  demand,  the 
Investment  by  the  capitalists  shall  have  be- 
come actually  profitable.  This  is  one  of  the 
risks  spoken  of  and  provided  for  by  the  Su- 
preme Coort  of  Maine. 

Now,  let  us  inquire  what  Is  the  cost  or 
the  fair  value  of  the  works  of  the  defendant: 

First  The  Takanassee  works.  They  were 
put  into  the  new  corporatioa  at  $425,000  or 
rather  $826,000,  subject  to  a  mortgage  for 
$100,000  to  secure  outstanding  bonds.  That 
included  the  plant  at  Takanassee  and  all  the 
street  mains  both  within  and  without  thc^ 
limits  of  Long  Branch.  It  was  said  by  Mr. 
Sherrerd  that  the  mains  within  the  limits  of 
Long  Branch  Just  before  the  date  of  the 
hearing.  May,  1904,  could  be  replaced  at 
about  $116,000,  but  I  think  that  was  a  very 
low  estimate,  even  at  the  then  very  low  price 
of  pig  Iron,  which,  as  we  know,  fluctuates 
largely.  The  mains.  In  fact,  probably  cost 
twice  the  sum  mentioned.  Itklnk  no  estimate 
was  made  (none  was  given)  on  the  value  of 
the  mains  outside  of  the  corporate  limits  of 
the  commission.  To  the  value  of  the  mains 
is  to  be  added  the  removal  value  of  the  pump- 
ing engines  and  the  fixtures  and  apparatus 
at  Takanassee  which  was  considerable.  Then 
$71,000  was  paid  for  the  Deal  waterworks. 

This  brings  us  to  the  cost  of  the  new  plant 
in  producing  proof  of  which  a  large  amount 
of  time  and  space  were  occupied.  They  were 
commenced  by  a  contracting  company  under 
specifications  of  the  work  given  in  detail 
and  were  to  be  paid  for  in  $1,200,000  in  first 
mortgage  bonds  and  divers  shares  of  the 
capital  stock  of  the  par  value  of  $100,000. 
Difficulties  were  encountered  in  carrying  out 
this  contract  according  to  its  terms,  and  the 
plans  were  changed.  The  result  of  this  was 
that  the  contractors  were  not  held  to  their 
bargain,  but  were  paid  in  bonds  and  stock 
according  to  the  actual  amount  of  their  ex- 
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pendltnrefl.  In  order  to  ascertain  these  ex- 
pendltnreB  an  inventory  of  the  work  done  was 
taken,  and  the  cost  was  ascertained  by  the 
Tonchers  and  checks  furnished  by  the  con- 
tractors. The  reliability  of  this  mode,  of  as- 
certaining the  cost  was  fiercely  attacked 
by  counsel  for  the  complainant,  but  I  think 
this  attache  was  not  founded  in  Justice.  It 
is  true  that  It  was  alleged,  and  I  believe 
proven,  that  some  of  the  persons  who  were 
Interested  In  the  construction  company  were 
also  interested  In  the  water  company.  But 
the  committee  of  the  water  company  who 
undertook  to  make  up  the  coat  of  the  new 
works  were  not  interested  in  the  contracting 
company,  and  they  went  about  their  work, 
and  carried  It  through  In  the  usual  mode  that 
business  men  would  adopt  under  such  cir- 
cumstances. Of  course.  It  was  easy  enough 
to  measure  up  the  16  or  more  miles  of  water 
mains  laid,  and  ascertain  the  sizes  and.  the 
prices  paid  for  It  and  the  cost  of  laying  them, 
and  so  with  the  cost  of  the  pumping  engines, 
filter  plant,  so  far  as  finished,  and  the  great 
dam  across  the  Swimming  river.  Moreover, 
maps  of  all  these  works  were  laid  before 
the  court  by  defendant,  and  complainant 
had  an  opportunity  to  put  experts  upon  It 
and  give  estimates  of  its  probable  cost, 
but  did  not  avail  Itself  of  the  chance.  The 
committee  to  ascertain  this  cost  consisted  of 
Ex-Senator  Blodgett,  who  had  been  connected 
for  some  time  with  the  old  company.  Mr. 
La  Monte,  its  engineer  and  superintendent, 
and  Mr.  Ck>naht,  who  at  that  time  was  its 
secretary,  and  all  of  whom  were  watching 
the  construction  as  it  progressed.  They 
found  that  the  contracting  company  had  ex- 
pended $0S6,000  and  large  sums  were  after- 
wards expended,  and  more  yet  have  still  to 
be  expended  so  that  its  cost  may  be  fairly 
stated  at  $1,000,000.  The  contractors,  how- 
ever, paid  for  all  their  work  In  cash.  The 
defendant  estimates  the  cost  including  the 
Takanassee  and  Deal  works  at  $1,500,000 
and  upwards,  without  counting  the  shares  of 
stock  which  were  Issued  and  which  may  be 
here  treated  as  a  mere  bonus.  Several  dis- 
tinct criticisms  and  objections  are  made  to 
the  details  given  of  this  valuation.  First, 
it  is  said  that  the  cost  of  the  site  for  the 
reservoir,  amounting  to  $76,000  is  too  great. 
The  land  itself,  consisting  of  several  hundred 
acres,  cost  $40,000  and  the  cost  of  clearing, 
$35,500.  In  fact,  only  about  one-third  or 
one-half  of  this  land  has  been  so  far  covered 
with  water,  and  much  more  than  the  amount 
covered  has  been  cleared.  The  fact  is  that 
the  original  plan  provided  for  a  very  large 
reservoir,  including  a  very  high  dam,  but  In 
carrying  it  out  a  lower  dam  and  smaller 
reservoir  were  adopted.  It  is  admitted  that 
the  present  supply  is  ample  for  many  years 
to  come.  I  shall  deduct  from  the  total 
$25,000  on  this  account 

The  next  Item  criticised  is  the  cost  of  the 
dam  itself,  the  total  cost  of  which  was  $89,- 
500.    The  objection  to  this  is  that  it  was 


laid  out  and  erected  to  Its  present  height  of 
a  width  sufficient  for  a  dam  two  or  three 
times  as  high,  and  tiiat  such  construction 
cost  nearly  or  quite  tw;lce  as  much  as  It 
would  have  done  for  a  idam  of  its  present 
height.  I  think  this  objection  is  well  taken, 
but  not  to  the  extent  claimed  by  complain- 
ants. I  shall  deduct  $30,000  on  account  of 
the  excessive  cost  of  the  dam. 

The  next  objection  is  to  the  size  of  the 
principal  main  laid,  viz.,  about  42,000  feet 
of  3C-inch  main,  which  was  much  too  large 
and  expensive,  and  that  complainant  ought 
not  to  be  charged  with  an  income  on  so 
great  an  outlay.  Defendant  admits  that  its 
plans  were  adapted  to  a  future  estimated 
growth  of  50  years.  Mr.  Sherrerd  says,  and 
I  agree  with  him,  that  50  years  Is  too  long 
for  a  forecast  He  fixed  30  years  as  the  usu- 
al limit  No;r  It  Is  readily  perceived  that 
the  difference  In  cost  between  a  36-lnch 
main  and  a  24  or  30-lnch  main  is,  or  may 
be,  so  great  that  If  It  be  saved  and  Invested 
it  will  with  the  accrued  interest  In  a  period 
of  30  years  reach  a  sum  sufficient  to  lay  an 
additional  main  if  the  first  shall  at  that 
time  prove  to  be  insufficient  I  have  esti- 
mated by  the  use  of  standard  hydraulic  tables 
the  difference  in  the  cost  and  carrying  capaci- 
ties of  a  30-Inch  main  and  a  36-Inch  main. 
These  items  vary  according  to  the  squares 
of  the  diameters  of  the  respective  mains. 
The  square  of  86  is  1,296,  and  the  square 
of  30  Is  900.  The  proportion  then  In  round 
figures  is  as  13  to  0.  Applying  that  In  prac- 
tice I  find  that  the  tables  give  the  carrying 
capacity  of  a  86-lnch  main  with  a  head  of 
1  foot  In  1,000  feet  length  to  be  15,000,000 
gallons  in  24  hours,  and  the  carrying  capacity 
of  a  80-inch  pipe  under  the  same  bead  Is 
9,500,000  gallons.  Now,  taking  the  summer 
population  of  Long  Branch  at  50,000  (which 
Is  double  what  it  actually  Is,  as  we  shall 
see  directly)  and  estimating  its  dally  con- 
sumption, including  street  sprinkling,  at 
75  gallons  per  head  (which  In  my  individual 
Judgment  is  50  per  cent  more  than  it  ought 
to  use)  we  have  3,750,000  gallons  per  day. 
But,  supposing  that  consumption  Is  confined 
(which,  however,  It  Is  not)  to  12  hours  a 
day,  and  call  the  rate  7,500,000  gallons  a  day; 
and  add  to  that  for  10  fire  streams  at  a  rate 
of  3,000,000  gallons  a  day  and  we  have  a  total 
maximum  demand  of  10,500,000  gallons  to 
be  supplied  through  33,000  feet  of  30-incb 
main,  intervening  between  the  Newman 
Springs  pump  and  the  city.  Now,  the  tables 
show  that  a  30-Inch  main,  32,000  or  33,000 
feet  long  will  deliver  water  at  the  rate  of 
10,500,000  gallons  per  day  under  a  frlcHon 
bead  of  35  feet  or  15  pounds  to  a  square 
Inch,  which  as  we  all  know  Is  a  trifiing  pres- 
sure. If  we  add  to  this  40  pounds  to  the 
square  Inch  as  a  proper  pressure  to  be  main- 
tained, at  the  hydrants,  we  have  a  pressure 
at  the  pump  of  only  55  pounds  to  the  square 
Inch,  which  Is  also  a  very  moderate  water 
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piston  pressure  for  a  steam  pamp.  Tbe  stI- 
dence  la  that  the  pressure  at  the  works  Is 
maintained  at  60  ponndB  to  the  square  inch 
as  a  normal  condition,  and  the  works  are 
arranged  so  as  to  maintain  a  pressure  of 
85  pounds  to  the  square  Inch.  By  increas- 
ing the  pressure  at  the  water  piston  of  the 
pump,  we  can  easily  and  readily  increase 
the  carrying  capacity  to  20,000,000  gallons 
in  24  Lours,  and  this  can  be  done  without 
improperly  increasing  tbe  pressure  on  the 
steam  piston  by  increasing  the  size  of  the 
steam  piston  as  compared  with  that  of  the 
water  piston.  This  is  the  familiar  mode . 
of  arranging  pumps  to  raise  water  to  high 
altitudes,  1,000,  2,000,  or  3,000  feet 

Here  it  is  to  be  observed  that  while  tbe  old 
system  limited  the  amount  of  pressure  to 
the  amount  of  head  in  the  standplpe,  the 
new  system  Inaugurated  at  Newman  Springs 
is  not  so  limited.  It  is,  in  fact,  the  HoUy 
system,  which  operates  without  a  standplpe, 
in  which  a  constant  pressure  is  maintained 
automatically.  That  the  estimate  on  a  10,- 
500,000  gallons  supply  is  liberal  appears  when 
we  consider  that  the  largest  amount  ever 
pumped  in  one  day  up  to  and  including  the 
year  1903,  was  6,400,000  gallons,  measured 
by  the  strokes  of  the  pumps,  from  which  It 
must  be  deducted  the  "slip"  estimated  by 
Mr.  Sherrerd  at  10  per  cent  This  was  for 
the  whole  system  including  Seabrlght  and 
the  other  smaller  towns.  I  conclude,  then, 
that  a  30-1  neb  main  from  the  dam  to  the 
pumping  station  (nearly  two  miles),  and  from 
thence  to  the  town  (over  six  miles)  is  ample, 
flanked,  as  it  is,  by  an  18-lnch  main  from 
Little  Silver  to  Seabrlght,  each  of  these  aid- 
ing the  other  in  the  case  of  an  emergency  of 
fire.  Besides,  I  am  entirely  satisfied  tbat 
tbe  estimate  for  76  gallons  per  head  per  day 
would  be  reduced  below  60  gallons  per  day 
by  the  general  introduction  of  meters,  and 
such  reduction  of  consumption,  or  rather 
of  waste,  will  result  In  the  saving  of  fuel 
for  making  steam.  This  I  think  it  Is  the 
clear  duty  of  the  defendant  to  accomplish 
as  soon  as  practicable.  By  the  use  of  the 
same  hydraulic  tables  showing  the  relative 
weights  of  30  and  36  inch  mains,  and  the 
difference  in  weight  In  lead  used  in  joining 
the  same,  I  conclude  that  the  reduction  of 
cost  of  the  36-incb  main  laid,  If  a  80-inch 
main  bad  been  used,  would  bave  been  one- 
quarter.  The  total  cost  of  the  eight  miles 
of  36-lncb  main  with  the*  appliances  was 
$300,000.  One-fourth  of  that  would  be  $75,- 
000  which  I  shall  allow  on  that  account . 

The  next  objection  Is  to  the  item  of  $110,- 
800  of  interest  and  $7,000  of  coupons  paid 
on  bonds.  It  la  argued  that  while  an  In- 
terest account  in  such  cases  is  allowable 
the  above-stated  amount  is  too  great  for 
these  works,  but  I  think  that  the  amount 
of  excess,  if  any,  is  too  trifling  to  be  taken 
Into  consideration  in  this  connection. 

The  next  objection  is  to  the  amount  paid, 
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1425,000  tor  the  old  works.  No  reliable  state- 
ment was  made  as  to  what  those  works 
originally  cost  tbe  old  company.  All  tbat 
was  said  was  tbat  the  present  proprietors 
would  not  sell  them  for  less  than  $326,000 
besides  tbe  bonded  debt,  but  then  we  must 
consider  that  there  was  not  an  actual  sale 
for  cash,  but  a  merging  into  a  new  cor- 
poration. On  the  other  band  there  was  some 
actual  loss  in  the  abandonment  ,of  tbe  old 
plant  and  the  amount  spent  in  and  about 
the  dam  and  pumping  station  at  Takanassee. 
I  estimate  it  at  $100,000.  I  deduct  then  from 
the  $1,600,000  as  follows: 

Whole  cost  of  works $1,600,000 

Loss  on  Takanassee $100,000 

Overcoat  of  36  in.  main.. .     75.000 

Overcoat  of  dam 30,000 

Overcoat  on  reservoir 26,000 

230,000 

Leaving  $1,270,000 

— as  the  amount  upon  which  defendant  ought 
to  receive  dividends. 

The  next  question  Is,  what  proportion  of 
that  sum  of  $1,270,000  ought  to  be  charged, 
so  to  speak,  to  the  defendant  The  defend- 
ant suggests  two-thirds.  I  heard  from  com- 
plainant no  serious  objections  to  this  pro- 
portion. It  accords  with  the  present  and 
recent  proportion  of  consumption  of  water 
by  the  complainant  as  compared  with  tbe 
total  consumption.  This  would  require  tbe 
complainant  to  pay  a  fair  income  on  $847,- 
000.  This  seems  a  large  sum  of  money, 
but  let  us  see  what  the  demands  of  Long 
Branch  are  at  present  and  what  they  are 
likely  to  become  in  the  future.  It  has  about 
73  miles  of  streets  laid  out  on  paper  and 
ready  to  be  Improved  and  built  upon,  and 
which  according  to  the  evidence  are  grad- 
ually coming  into  use.  Of  these  only  23  are 
at  present  piped  and  supplied  with  water. 
The  population  Is  steadily  Increaalng  by  the 
building  of  country  residences,  villas,  and 
small  boarding  houses,  which  latter  are  tak- 
ing the  place  of  the  large  caravansary  ho- 
tels, which  are  going  out  of  fashion  pari 
passu  with  the  destruction  of  the  buslhess 
of  gambling.  Tbe  permanent  population  was 
nearly  8,000  five  years  ago,  and  is  at  this 
time  probably  10,000  or  more.  Tbe  summer 
population,  which  is  also  Increasing,  Is  va- 
riously estimated  at  from  26,000  to  100,000. 
The  higher  estimate  was  put  upon  it  by  Dr. 
Beed,  formerly  mayor,  and  a  strong  supporter 
of  complainant  in  Its  present  suit  His  evi- 
dence is  this:  "It  is  estimated  that  we 
have  a  population  of  between  76,000  and 
100,000  in  the  summer."  He  says  the  per- 
manent population  of  Monmouth  Beach  is 
probably  300  or  400  In  winter,  and  in  summer 
possibly  4,000  or  6,000.  He  gives  Seabrlght 
a  permanent  population  of  600  and  in  sum- 
mer it  is  variously  estimated  at  from  26,000 
to  30,000.  The  same  great  variation  prob- 
ably applies  to  Deal.  Mr.  Blodgett  esti- 
mated the  population  of  Long  Branch   In 
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glimmer  at  from  50,000  to  60,00u.  By  virtue 
of  bis  position  as  president  of  one  of  the 
railroads  controlling  two  distinct  lines  of 
transportation  carrying  persons  to  and  from 
Long  Branch,  I  should  tlilnk  his  Judgment 
more  reliable  than  that  of  Dr.  Reed.  Then 
we  hare  the  assessor  of  Long  Branch  who 
estimates  the  summer  population  at  25,000. 
His  estimate  is  based  upon  observation  of 
the  capacity  of  the  houses  taken  In  making 
his  assessment.  These  are  all  mere  guesses, 
not  made  up  from  any  recorded  observa- 
tlons  or  reliable  data,  unless  Mr.  Blodgett's 
may  be  so  considered. 

There  is,  however,  a  mode  of  reaching  a 
safer  conclusion,  and  that  is  by  comparing 
the  recorded  consumption  of  water  (as  shown 
by  the  numbers  of  the  strokes  of  the  pumps) 
In  the  winter  months  with  that  in  the  sum- 
mer. Mr.  La  Monte  has  furnished  us  with 
a  table  for  the  years  1891,  1901,  1902,  and 
1903.  The  lowest  number  of  gallons  pumped 
in  any  month  in  1891  was  16,502,769  in 
January,  the  greatest  was  in  the  month  of 
August,  49,911,478.  The  average  per  day  in 
January  was  600,000,  in  July  1,668,687. 
This  makes  the  consumption  a  little  more 
than  three  times  greater  In  summer  than 
In  winter.  Whether  the  sewer  system  had 
then  l>een  introduced  in  the  town  has  not 
been  shown  by  the  evidence  so  far  as  I 
recollect.  A  sewer  system  In  general  use, 
as  is  now  the  case,  undoubtedly  has  tlie 
effect  of  increasing  the  apparent  consumption 
In  winter,  for  the  reason  that  people  are 
liable  to  allow  their  faucets  to  run  In  cold 
weather  to  avoid  freezing. 

Coming,  now,  to  10  years  later,  1901,  1902, 
and  1903.  we  find  that  in  1901  the  smallest 
flow  was  In  the  month  of  January,  40,214,- 
260  gallons,  an  average  of  14397.284  daily, 
and  the  greatest  consumption  was  in  August, 
104,727,946,  or  a  dally  average  of  3,378,820 
gallons,  or  a  little  more  than  2%  times  that 
in  January.  In  the  year  1902  the  smallest 
consumption  was  again  in  January,  42,003.318 
gallons,  or  a  dally  average  of  1,356,887  gal- 
lons, and  the  greatest  was  in  July,  104,716,960 
gallons,  a  daily  average  of  3,377,966  gallons 
a  day,  almost  precisely  the  same  as  in  the 
month  of  August  in  the  previous  year,  and 
a  little  more  than  2%  times  the  minimum 
amount  In  January.  In  the  year  1903  the 
smallest  amount  consumed  was  In  the  moiith 
of  February,  51,000,850  gallons,  or  a  daily 
average  of  1,821,438,  and  the  greatest  con- 
sumption was  In  July,  129,090,408,  or  a  daily 
average  of  4,164,206  gallons  per  day.  Here 
we  have  the  summer  flow  just  about  2% 
times  the  winter  flow.  Applying  that  ratio 
here,  and  counting  the  vrtnter  population  of 
Long  Branch  at  this  time  as  10,000,  we  have 
the  summer  population,  for  the  purpose  of 
consumption  of  water  at  least,  at  about  26,000 
or  27,000.  If  this  estimate  be  reliable,  it 
greatly  strengthens  the  conclusion  at  which 
I  have  arrived  as  to  the  capacity  of  a  30-inch 
main  to  supply  the  whole  district 


Now,  in  fixing  the  share  of  the  whole  cost 
to  be  charged  to  Long  Branch,  one  other 
consideration  comes  in.  The  municipality 
has  acquired  the  habit  of  using  a  very  large 
amount  of  water  in  sprinkling  its  streets  in 
the  summer  months.  It  uses  daily  in  summer, 
except  Just  after  a  rain,  16  or  17  sprinkling 
carts  which  are  going  continuously,  some  of 
them  early  in  the  morning  and  late  at  nif^t 
Besides  these  are  two  or  three  maintained 
by  the  county  on  such  streets  as  were  im- 
proved by  the  coimty.  These  carts  use  an 
average  of  550  gallons  at  a  load  and,  except 
in  case  of  rain,  distribute  from  26  to  32 
loads  each  day.  That  will  amount  to  nearly 
300,000  gallons,  or  4,000  cubic  feet,  of  water 
a  day,  enough  to  supply  a  population,  for 
domestic  purposes  only,  of  6,000  persons. 
Taking  the  population  to  be  served  with 
water  during  the  summa-  montlis  at  30,000. 
which  considering  the  amount  used  for 
sprinkling  Is  small  enough,  I  think  the  es- 
timate of  the  cost  of  the  plant  to  be  charged 
to  Long  Branch  is  none  too  great  For  it 
must  be  borne  in  mind  that  the  size  and 
capacity  of  the  waterworks  must  be  fitted  to 
the  highest  population  to  be  supplied,  pre- 
cisely as  If  that  population  were  permanent 
and  not  fluctuating  with  the  season.  I  also 
think  that  waterworks  costing  $800,000,  or 
more  are  none  too  great  or  costly  for  a  town 
of  that  population. 

The  next  question  is,  what  Is  a  fair  In- 
come for  the  defendant  to  derive  on  that 
sum?  I  have  Intimated  that  the  defendant 
ought  not  to  expect  at  the  start  a  compensa- 
tory income  such  as  that  stated  by  Judge- 
Williams  in  the  Supreme  Court  of  Pennsyl- 
vania, and  by  the  Supreme  Court  of  Maine,, 
above  dted,  but  I  do  think  they  ought  to- 
get  at  the  start  a  moderate  rate  of  interest 
say  5  per  cent  on  their  Investment  after 
paying  all  expenses  of  operation  and  main- 
tenance and  a  moderate  allowance  for  de- 
preciation in  value.  This  latter  Item  as  ap- 
plied to  the  water  mains  is  slight  If  origi- 
nally laid  of  iron  of  proper  quality  and  prop- 
erly coated  on  the  interior,  they  are  practical- 
ly Immortal.  They  are,  however,  liable  to- 
diminution  in  carrying  capacity,  due  to  the 
growth  on  the  interior  of  tubercles  of  rust 
This  is  an  unascertalnable  quantity,  which 
varies  materially  with  the  quality  of  the  iron, 
the  character  of  the  coating,  and  the  charac-. 
terlstics  of  the  water.  The  fire  hydrants, 
steam  pumps,  boiler  and  filters,  and  build- 
ings certainly  9o  depreciate  in  value  each 
year  to  an  appreciable  extent  over  and  above 
the  amount  which  may  be  expended  upon 
them  for  reasonable  and  ordinary  repairs. 
Mr.  La  Monte  put  this  depreciation  at  6  per 
cent  on  all  the  mains  and  hydrants.  I  think 
that  too  great  and  fix  it  at  1  per  cent  on 
so  much  of  the  $847,000  as  la  represented  by 
the  material  so  subject  to  depreciation.  Just 
what  proportion  of  the  whole  that  repre- 
sents must  be  a  mere  estimate;  with  inauflh 
dent  data  I  put  it  at  |600,00a 
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It  follows  that  the  net  Income  wblch  the 
defendant  ought  to  receive  at  the  atart  from 
Long  Branch  should  be  6  per  cent  on  1817,000, 
which  amounts  to  $42,300,  and  1  per  cent 
on  $000,000,  making  $6,000,  and  a  total  of 
$46^150.  To  this  must  be  added  the  costs 
of  maintenance  and  administration  includ- 
ing ordinary  repairs  and  taxes.  Mr.  La 
Monte  had  made  up  and  submitted  and  been 
cross-examined  upon  a  very  careful  estimate 
of  those  items  showing  the  amount  to  be 
$30,000.  I  lure  carefully  scrutinized  it  and 
believe  it  to  be  a  fair  and  Just  estimate.  Al- 
lotting two-ttiirds  of  this  to  Long  Branch,  we 
have  it  charged  with  $20,000  a  year.  This 
seems  a  large  sum,  but  it  must  be  borne  in 
mind  that  the  works  must  in  their  size  and 
operation  be  gauged  to  the  highest  popula- 
tion in  the  crowded  season,  and  to  the  ex- 
travagant use  in  which  Ix>ng  Branch  in- 
dulges for  street  sprinkling.  Taking  those 
matters  into  consideration,  I  do  not  find  it 
oppressive.  The  amount  then  which  Long 
Branch  should  pay  to  the  water  company 
is  as  follows:  Net  Income  on  investment 
$46,000,  add  for  expenses  $20,000,  and  we 
have  $66,000. 

We  come,  now,  to  the  proper  division  of 
this  duty  laid  upon  the  municipality  at  large, 
between  what  is  called  service  for  public 
pori>oses,  flre  hydrants  and  street  sprinkling, 
and  what  is  properly  called  private  service, 
enjoyed  by  the  individual  citizens.  An  equal 
distribution  of  this  burden  Is  a  difBcult  prob- 
lem, and  one  not  capable  of  etact  solution, 
and  it  may  be  stated  thus:  How  much  of 
the  general  cost  of  maintaining  the  water 
supply  should  be  assessed  against  the  prop- 
erty owners  as  other  municipal  taxes  are 
assessed,  without  regard  to  the  individual 
l>eneflt  by  each  therefrom,  and  how  much 
should  be  distributed  among  the  citizens  ac- 
cording to  the  use  each  one  makes  of  the 
water?  While  probably  Incapable  of  solu- 
tion with  any  degree  of  exactness,  yet  it  is 
fortunate  that  a  mistake  in  its  solution  is 
not  serious,  since  *lt  is  quite  certain  that  a 
good  and  reliable  water  supply  tends  mate- 
rially to  promote  the  general  prosperity  of  the 
municipality  and  increase  the  value  of  all 
land  wltliln  its  limits  whether  or  not  it  is 
served  at  present  with  water.  Lands  facing 
on  the  40  or  SO  miles  of  unpiped  streets  in 
Long  Branch  are  benefited  to  a  greater  or 
less  extent  by  the  bare  existence  of  the 
water  supply  and  the  certain  availability  of 
it  for  them  in  the  future.  The  same  remark 
applies  with  greater  force  to  the  vacant  lots 
facing  on  streets  already  piped.  I  shall  first 
consider  the  case  of  the  municipal  supply. 

The  contested  contract  of  November  24, 
1902,  framed  after  the  schedule  of  rates  to 
private  consumers  of  June  1,  1002,  had  been 
established  and  published  by  the  water  com- 
pany, provides  as  follows:  $26  per  year  for 
each  hydrant,  then  erected,  or  tliereafter  to 
be  erected,  and  $100  a  year  for  each  wagon 
engaged  in  sprinkling  the  streets,  wUh  liber- 


ty to  the  municipality  to  put  in  use  as  many 
wagons  over  16  as  it  saw  fit  without  further 
charge,  and  the  water  company  to  pay  a 
franchise  tax  of  at  least  $6S0  a  year,  which  I 
feel  sure  is  much  less  than  the  actual  tax. 
It  also  contained  a  provision  that  the  rates 
for  private  consumers  should  not  be  increased 
during  the  10  years  period  of  the  contract 
A  new  table  of  rates  to  private  consumers 
was  adopted,  as  we  have  seen,  on  June  1, 
1903,  which,  in  some  respects  reduces  the 
rates  of  1902.  This  contract  of  November, 
1902,  never  went  into  effect,  and  at  the 
hearing  counsel  for  the  complainant  express- 
ed his  satisfaction  with  it  as  to  the  municipal 
rates,  and  asked  the  court  to  adopt  it  This 
proposition  was  not  acceded  to  by  the  counsel 
for  the  water  company.  He  declared  that  if 
the  water  rates  to  private  consumers  estab- 
lished by  the  company,  either  those  of  June, 
1902,  or  those  of  June,  1903,  were  to  be 
disturbed  and  revised  by  the  court  he  de- 
manded that  the  rates  of  the  unexecuted 
contract  of  Novemlier,  1902,  should  also  be 
revived.  In  this  I  think  the  counsel  for  the 
defendant  is  entirely  in  the  right  The 
offer,  so  to  speak,  of  the  water  company  in 
the  fall  of  1902  to  enter  into  the  contract  in 
question  was  based  on  the  condition  that  the 
scale  of  charges  to  private  consumers  of 
June  1,  1002,  slionld  stand  unchallenged  by 
the  municipality.  Tlie  income  wUch  the 
water  company  expected  to  derive  was  based 
upon  estimates  of  Income  from  the  two 
sources  combined.  I  shall,  therefore,  disre- 
gard the  terms  of  that  contract,  except  so 
far  as  they  indicate  what  was  in  the  minds 
of  the  parties  at  the  time. 

First  The  annual  rent  of  flre  hydrants. 

There  were  on  May  1,  1904, 146  flre  hydrants 

placed  and  in  use,  as  I  understand,  being 

located  at  intervals  of  an  average  of  about 

1,000  feet    I  think  a  fair  rental  of  these  is 

$25  each.    That  is  about  the  average  rental 

in   the  various   municipalities  whose  rates 

were  proven  before  me.    In  Plainfleld  they 

are  charged  at  $15  each,  but  are  placed  much 

closer  together,  and  are  therefore  mudi  more 

numerous  in  the  same  territory.    This,  in  my 

;  judgment.  Is  a  wise  plan,  and  economical  in 

the  long  run,  since  it  enables  the  firemen  to 

.  reach  a  flre  with  a  much  shorter  length  of 

j  hose,  and  thereby  relieves  the  hose  from  the 

'  severe  strain  upon  it  due  to  the  pressure 

necessary  to  force  a  stream  through  a  long 

,  line   of    it    If   the   flre    hydrants    in   Long 

I  Branch  were  placed  as  close  together  as  in 

Plainfleld,  I  should  feel  inclined  to  reduce  the 

,  rental.    At  $25  each  the  rental  for  those  in 

Long  Branch  will  amount  to  $3,G50  a  year. 

!  This  seems  a   large  sum  of  money  to  pay 

I  regardless  of  whether  or  not  they  are  tised  for 

I  extinguishing  flres.    But  the  charge  has  a 

!  substantial    foundation    in    reason.    In    the 

{  first  place,  the  water  company  comes  under 

I  a  serious  obligation,  somewhat  like  that  of 

'  an  Insurance  company,  to  keep  Itself  in  a 
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contlnnons  nnlnterrnpted  and  nnfalling  read- 
iness to  fornish  at  each  fire  hydrant  a  suffl- 
dent  supply  of  water  under  a  reasonable  and 
adequate  continuing  pressure.  I  stop  here  to 
say  that  some  discussion  arose  at  the  bearing 
as  to  whether  any  decretal  condition  should 
be  imposed  upon  the  defendant  as  to  the 
degree  and  extent  of  this  pressure  at  the  fire 
hydrants,  and  It  was  concluded,  as  I  under- 
stood, that  there  was  no  occasion  to  Impose 
any  such  condition,  and  it  was  remarked  that 
there  was  no  authority  for  any  such  action  on 
the  part  of  the  court  To  this  I  agree.  But 
I  make  this  further  remark,  that  the  ex- 
amination which  I  made  into  the  carrying 
capacity  of  the  36-inch  main,  the  result  of 
which,  I  have  already  stated,  satisfies  me 
that  there  is  no  appreciable  danger  that  there 
will  ever  be  a  deficiency  of  pressure  at  the 
hydrants.  As  already  remarked,  the  normal 
pressure  at  the  pump  is  60  pounds,  and, 
andw  ordinary  drcnmstances,  with  a  S6-lnch 
main,  that  pressure  will  not  be  reduced  at 
the  fire  hydrants  to  a  degree  which  will  im- 
pair their  usefulness.  Moreover,  the  town 
very  wisely  has  adopted  and  employs  three 
Tery  large  steam  fire  engines,  the  successful 
(^ration  of  which  will  be  affected  very 
slightly,  if  at  all,  by  a  mere  lack  of  back 
pressure  at  the  fire  hydrants,  and  these  en- 
gines will  always  be  well  supplied  if  they 
find  sufficient  water  in  the  main  to  fill  them. 
A  failure  in  that  respect  will  indicate  a 
complete  failure  of  the  water  company's 
whole  system.  Speaking  as  an'  amateur  en- 
gineer, I  should  say  that  it  would  not  be 
necessary  in  a  case  of  an  alarm  of  fire  to  even 
stop  the  sprinkling  carts.  Another  solid 
basis  for  the  charge  of  hydrant  rent  is  found 
in  the  fact  that  it  is  necessary  for  the  water 
company,  in  order  to  maintain  a  sufficient 
flow  at  the  fire  hydrants,  to  install  a  much 
larger  general  system  of  street  piping  than 
is  necessary,  or  at  all  valuable  for  the  dis- 
tribution of  water  for  mere  domestic  supply. 
This  I  think  they  have  done.  The  map  in- 
dicates a  range  of  sizes  of  mains  much  larger 
than  would  be  required  for  mere  domestic 
purposes.  I  find  8  and  6  inch  mains  laid 
where  6  and  4  inch  mains  would  have  been 
quite  sufficient,  but  for  the  requisition  for 
fire  purposes.  This  surplus  size  must  be  con- 
tinned  in  the  future,  and  if  the  least  defect 
in  this  respect  is  discovered,  it  must  be 
promptly  remedied  by  grldlronlng  with  cross- 
mains.  I  fix  $25  as  a  proper  annual  rental 
for  fire  hydrants  and  the  water  company  Is 
to  keep  the  same  in  repair,  except  when  in- 
jured by  external  violence. 

I  come,  now,  to  the  item  of  street  sprin- 
kling. This  item  is  capable  of  more  accurate 
treatment  The  amount  of  water  used  is  ca- 
pable of  approximate  ascertainment  and  the 
only  question  Is,  what  rate  shall  be  paid  for 
It?  The  capacity  of  the  wagons  in  present 
use,  it  was  agreed,  would  average  550  gallons 
each.    The  number  of  runs  each  would  make,  | 


in  an  ordinary  day,  when  not  stopped  by  rain, 
or  drizzly  weather,  was  also  ascertained 
with  reasonable  certainty.  Moreover,  tbe 
amount  distributed  can  be  ascertained  wltli 
absolute  certainty  by  the  introduction  of  a 
meter  for  each  wagon.  But  I  do  not  deem 
that  exactness  to  be  requisite  nnleas  both 
parties  agree  to  It  The  principal  and  Im- 
portant matter  is  to  settle  the  rate  which 
the  municipality  should  pay.  The  evidence 
shows  that  the  rates  per  1,000  gallons  for 
metered  water  in  different  municipalities  va- 
ries all  tbe  way  from  10  to  30  cents.  The 
variation  is  due,  first,  to  the  general  cost 
and  value  of  the  water  at  the  point  delivered ; 
and,  second,  to  the  quantity  delivered  at  a 
single  outlet  The  greatest  varlatidn  In  price 
is  found  in  the  quantity  delivered,  and  that 
arises  out  of  the  difference  between  supply- 
ing goods  at  wholesale  and  retalL  The  low- 
est rate  I  have  heard  mentioned  is  that  for 
the  water  furnished  by  the  city  of  Perth 
Amboy  to  the  municipal  authorities  of  South 
Amboy  by  a  single  branch  leading  from  its 
great  main,  through  which  it  obtains  its 
water  from  the  south  side  of  the  Rarltan 
river ;  and  the  water  so  taken  by  South  Am- 
boy is  distributed  to  its  citizens  in  the  ordina- 
ry way.  That  rate  is  7  cents  per  1,000  gal- 
lons. It  will  be  perceived  that  the  seller  of 
the  water  incurs  no  expense  whatever  in  the 
cost  of  distribution  of  the  water  or  collecting 
the  money  for  its  proceeds.  I  believe  that 
It  charges  the  same  low  rates  for  the  very 
large  quantities  taken  the  year  around  by 
factories.  The  other  instances  of  rates  run- 
ning from  7  to  10  cents  per  1,000  gallons  are 
those  of  factories  taking  very  large  quanti- 
ties steadily  the  year  around. 

I  do  not  think  that  Long  Branch  can  put 
Itself  in  the  position  of  claiming  rates  on 
the  basis  pf  these  year  around  takers  of 
very  large  quantities,  for  the  simple  and 
sufficient  reason  that  Long  Branch  takes  on- 
ly in  the  summer  tima  For  the  other  months 
of  the  year  the  great  plant  necessarily  ar- 
ranged for  the  highest  consumption  is  for 
present  purposes  lying  ldl&  This  last  consid- 
eration Is  of  the  greatest  importance,  not 
only  in  this  connection,  but  in  others  to  be 
hereafter  considered.  Mr.  Sherrerd  tells  us 
that  the  sale  by  the  city  of  Newark  to  the 
street  sprinklers  is  based  on  a  rate  of  15 
cents  per  1,000  gallons  or  at  less  rates  on 
a  sliding  scale.  His  evidence  Is  not  definite, 
but  tbe  actual  charge  is  $6  per  week  for  each 
wagon,  which  would  be  $26  a  month.  I 
think,  after  a  careful  examination  of  the 
rates  charged  for  measured  water  by  other 
companies  and  cities,  tbat  those  charged  by 
the  city  of  Perth  Amboy  to  factories  are  the 
most  reasonable  and  favorable  to  the  com- 
plainant and  range  from  7  to  2S  cents  per 
1,000  gallons.  Applying  that  here,  after  mak- 
ing allowance  for  the  circumstances  ttiat  tbe 
sprinkling  is  practiced  only  in  summer,  and 
mainly  in  the  three  or  four  months  when  tbe 
supply  fivm  the  springs  and  streams  is  tbe 
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lowest,  I  think  tbat  11  cents  per  1,000  gal- 
lons l8  safficlently  favorable  to  the  complain- 
ant I  make  the  average  amount  used  by  a 
sprinkling  wagon  In  one  month  to  be  872,000 
gallons.  In  this  I  make  no  allowance  for 
days  on  which  sprinkling  is  omitted  by  rea- 
son of  rain  or  mist,  and  I  think  no  allowance 
(SI  that  account  should  be  made,  for  the 
reason  that  the  water  company  must  make 
and  keep  up  all  its  arrangements  at  the 
pumping  station  on  a  basis  of  tiie  water  be- 
ing drawn  every  day,  and  it  Is  doubtful  if 
It  will  save  during  a  rainy  day  any  appre- 
ciable amount  even  In  the  quantity  of  fuel 
consumed.  372,000  gallons  In  one  month  at  11 
cents  per  1,000  gallons  makes  $40.92.  Coun- 
sel for  defendant  offered  at  the  hearing  to 
take  $40  a  month  for  each  wagon,  or  to  Join 
the  dty  in  the  expense  of  a  meter  pnt  on 
each  wagon  at  such  a  rate  per  1,000  gallons 
as  the  court  should  fix.  I  think  this  offer 
was  reasonable,  and  I  shall  adopt  It  At 
tbat  price  tor  four  months  the  amount  which 
the  city  would  pay  for  17  wagons  would  be 
about  12,720.  I  say  four  months.  As  I  in- 
terpret the  evidence,  the  full  equipment  of 
17  wagons  is  only  maintained  during  f^ur 
months  In  the  midst  of  the  season,  and  that 
for  the  one  month  on  each  side  of  tte  season 
a  lees  number  are  used.  I  estimate  for  those 
extra  months  the  probable  income  at  that 
rate  will  bring  the  total  amount  paid  for 
sprinkling  up  to  $3,400  a  year.  This  makes 
the  total  paid  by  the  dty  for  the  two  items 
in  question,  viz.,  Are  hydrants  and  sprinkling 
service,  about  $7,000  a  year,  which  I  think 
remarkably  cheap. 

We  come,  now,  to  the  rates  to  be  charged 
to  private  consumers.  Here  I  must  repeat 
what  I  said  before,  that  the  rates  must  be 
BO  arranged  that  the  defendant  can  have 
an  Income  on  a  plant  adapted  to  a  population 
at  its  highest  point  In  the  course  of  12  months. 
The  only  saving  by  reason  of  the  diminution 
of  population  in  the  winter  montlis  arises 
from  a  saving  in  fuel.  The  same  attendants 
at  the  pumping  station  are  necessary.  Then, 
again,  the  item  of  the  cost  of  distribution 
intervenes  and  that  depends  upon  the  com- 
pactness with  which  the  town  is  built,  which 
affects  the  length  of  main  necessary  to  fur- 
nish the  supply.  The  complainant  relied 
greatly  upon  several  scales  of  charges  for 
water  furnished  by  towns  and  small  cities, 
which  own  and  operate  their  own  works. 
Here,  again,  a  consideration  of  some  impor- 
tance intervenes,  and  that  Is  the  item  of  profit 
and  of  a  provision  for  a  sinking  fund  referred 
to  and  approved  la  the  authorities  to  which 
I  have  already  referred.  It  is  Intended  to 
cover  the  risk  of  such  an  enterprise.  A 
private  capitalist  who  undertakes  to  supply 
a  town  with  water  sinks  his  money,  so  to 
speak.  In  the  earth  in  a  shape  that  he  cannot 
readily  turn  it  into  money,  and  he  assumes 
the  risk  of  the  accuracy  of  his  engineering 
and  the  durability  of  his  works  and  the  per- 
manency of  their  need  and  the  probability 


of  their  requiring  at  some  time  In  the  future  a 
recasting  and  a  rebuilding  either  in  whole  or 
In  part  This  latter  is  an  experience  which 
all  the  great  public  works  of  the  last  century 
have  undergone.  Now,  a  municipality  wlilch 
erects  Its  own  public  works  assumes  tliat  risk, 
and  sooner  or  later.  In  all  human  probability. 
It  will  go  through  the  same  experience  of  be- 
ing compelled  to  rebuild  and  renew.  The  ex- 
amples In  this  respect  of  the  dtles  of  New 
York  and  Newark  are  familiar  to  all.  How- 
ever fortunate  the  small  towns  in  Monmouth 
county,  whose  present  success  is  pnt  forward 
as  examples  by  the  complainant,  may  have 
been  up  to  this  time,  there  is  no  certainty  that 
they  will  not  be  compelled  In  the  future  to 
abandon  and  lose  forever  a  good  share  of  the 
expense  already  incurred.  Some,  In  fact 
have  already  had  that  experience.  For  these 
reasons  I  cannot  accept  the  rates  of  any  of 
those  as  furnishing  a  proper  estimate  for  the 
present  case.  A  municipality  which  permits 
a  private  company  to  undertake  to  supply 
it  with  water  and  gas  must  expect  to  appear, 
at  least  to  pay  a  little  more  for  Its  supply 
than  it  might,  at  first,  do  If  it  undertook  to 
furnish  Its  own  supply.  Espedally  is  this 
true  when  it  is  so  fortunate  as  to  have  near 
at  hand  an  abundant  supply  which  is  easily 
appropriated  by  simple  methods.  Then  if 
ve  compare  the  rates  established  by  the  de- 
fendant with  those  established  by  private 
companies  furnishing  water  to  private  con- 
sumers we  find  a  great  variation  In  the  mode 
of  making  up  the  items.  So  that  a  compari- 
son in  that  respect  is  not  easy.  I  speak 
now,  of  course,  for  charges  for  unmeasured 
water. 

My  own  decided  opinion  is,  as  expressed 
at  the  hearing,  that  the  fairest  and  most 
satisfactory  mode  of  charging  for  water  is 
by  measuring  it  and  fixing  a  price  by  the 
gallon  or  cubic  foot  But  the  defendants 
have  made  their  scale  of  charges  without 
measurement  and  the  system  of  charging 
by  measuring  has  not  become  so  general  in  its 
use  as  to  warrant  me  in  imposing  it  in  this 
instance  on  the  defendant,  although  I  strong- 
ly recommend  it  The  defendants  make  two 
objections  to  selling  their  water  by  measur- 
ing :  First,  the  expense  involved  in  immedi- 
ately Installing  1,200  or  1,500  meters,  which 
they  assert  and  I  entirely  agree  with  them, 
must  fall  on  the  water  company,  because 
It  should  own  and  control  all  the  meters ; 
second,  that  It  would  throw  an  unreasonable 
burden  on  the  permanent  residents  by  unduly 
favoring  the  summer  residents  who  would  pay 
for  only  three  or  four  months'  supply.  This 
last,  I  am  decidedly  of  the  opinion,  can  be 
overcome  by  charging  a  high  rate,  say  25  or 
30  cents  a  hundred  cubic  feet  for  four  or  five 
summer  months  and  half  that  for  the  winter 
months. 

Coming,  now,  to  the  rates  tiiey  have  estab- 
lished, and  before  examining  them  in  detail 
I  will  notice  the  more  serious  objection  to 
them  which  la,  tbat  the  charge  la  precisely  the 
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rame  to  tbose  takers  who  nse  water  for  only 
three  or  four  montlis  and  tbose  wbo  use  It 
the  year  around.  It  seems  to  me  that  this 
rule  of  the  company  works  the  hardest 
against  the  large  country  houses  which  are 
occupied,  presumably,  by  persons  who  live 
In  the  style  Indicating  that  they  can  atford 
to  pay  high  rates  for  water,  and  that  It  works 
In  favor  of  the  permanent  resident,  and  this 
includes  the  majority  of  the  citizens  living  In 
a  more  simple  style.  But  the  point  is  made 
by  the  municipality  which  may  be  supposed 
to  have  In  view  the  Interests  of  its  permanent 
citizens  and  It  must  be  considered.  Here, 
again,  I  must  remark  that  the  only  difference 
that  I  can  perceive  which  will  be  experienced 
by  the  defendant  by  the  closing  of  the  large 
country  seats  and  villas  for  eight  or  nine 
months  In  the  year  Is  In  the  single  Item  of 
fuel,  and  this  can  only  be  considerable  if  the 
defendant  can  dispense  with  one  or  two  of  Its 
pumps  and  clean  out  the  fires  from  one  or 
two  of  Its  boilers.  But,  nevertheless,  I 
think  some  allowance  should  be  made  for 
nonuse  In  the  winter.  Here,  again,  a  diffi- 
culty arises.  The  evidence  tends  to  show 
that  very  few  of  the  large  country  bouses 
are  entirely  closed  In  the  winter.  A  care- 
taker or  housekeeper  Is  frequently  left  In 
possession  all  winter.  Then  again,  many  of 
the  large  boarding  houses  are  occupied  by  the 
proprietors  in  winter  but  the  guests'  rooms 
are  entirely  vacant  and  the  extra  water- 
closets  and  bathrooms  are  not  used.  I  think 
these  difficulties  can  be  overcome  by  an  ac- 
tual disconnection  and  cutting  off  of  the  fix- 
tures not  needed  In  the  winter  season,  and  by 
reducing  the  charge  on  fixtures  so  disconnect- 
ed to,  say  two-thirds  of  the  regular  rates 
for  the  length  of  time  they  are  so  disconnect- 
ed. This  will  reduce  the  rates  for  the  year 
on  fixtures  not  used  to  about  four-fifths  of 
the  rates  charged  for  those  used  the  year 
round.  The  expense  of  the  disconnection  and 
the  reconnection  In  tbe  fall  and  spring  should 
be  borne  by  the  water  takers. 

Coming,  now,  to  the  details  of  charges: 
It  win  be  found  quite  difficult  to  compare  It 
with  those  of  other  water  companies  just 
as  It  is  difficult  to  compare  the  charges  of 
any  otber  two  companies.  Mr.  Robt  M. 
Kellogg,  who  is  secretary  and  superintendent 
of  the  Middlesex  Water  Company  supplying 
several  towns  in  that  county  and  of  the  Ber- 
gen Aqueduct  Company,  which  supplies  some 
towns  in  Bergen  county,  has  adopted  an  In- 
genious mode  of  making  a  comparison.  He 
collected  and  produced  the  rates  of  36  towns 
and  cities  mostly  In  New  Jersey,  and  many 
of  whom  own  their  own  supply,  and  then 
took  as  a  standard  a  dwelling  with  tbe  fol- 
lowing water  taps,  viz.,  one  kitchen  sink 
with  hot  and  cold  water,  one  water-closet, 
one  bath  tub,  one  wasbstand  in  bathroom 
and  three  laundry  tubs.  He  found  tbe  Long 
Branch  charges  for  such  a  house  to  be  $18. 
He  found  11  of  the  36  to  be  the  same.  He 
found  8  of  the  86  to  be  more  than  $18.    He 


found  14  less  than  |18.  Tbe  highest  waa  $25, 
In  Flemington,  N.  J.,  and  the  lowest  was  $14, 
In  Vlneland,  Lambertvllle,  .and  Rahway,  N.  J. 
The  average  cost  vfas  jlT.77.  This  result 
shows  that  I  cannot  Interfere  with  the  rates 
already  established,  except  as  hereinbefore 
provided,  unless  the  result  of  their  enforce- 
ment will  produce  more  Income  than  tbe  de- 
fendant is  entitled  to.  There  is  a  rate  by  * 
meter  for  laundries,  liveries,  and  boarding 
stables,  at  36  cents  per  1,000  gallons  with  a 
provision  for  an  unmentloned  lesser  rate 
where  the  consumption  Is  continued  during 
tbe  winter  months.  I  cannot  say  that  I 
think  this  Is  too  high,  provided,  a  reason- 
able allowance  Is  made  for  a  large  quantity 
used  In  the  winter  season. 

Let  08  now  Inquire  how  these  rates  will 
worii  out  In  practice.  The  Income  of  tbe 
defendant  from  private  takers  within  tbe 
limits  of  the  Long  Branch  Commission  for 
the  years  ending  June  1,  1903-06,  was  as  fol- 
lows: 1003.  $43,707.34;  1904,  $44,070.34: 
1906,  $46,610.16.  If  we  add  to  the  latter  for 
fire  hydrants  and  street  sprinkling,  $7,000 
and  estimating  for  use  by  the  county  at  $1,- 
000  we  have  $53,510.15.  Deduct  from  this 
the  cost  of  administration,  taxes,  etc.,  $20,- 
000.  we  have  $34,000  to  be  devoted  to  In- 
come and  depreciation  of  the  plant;  a  sum 
which  would  make  the  Income  between  3 
and  4  per  cent,  upon  the  amount  I  have  al- 
loted  to  the  Long  Branch  Commission.  I 
believe  tbe  above  statement  does  not  In- 
clude tbe  amount  paid  by  tbe  city  for  water 
in  its  public  buildings.  Add  $500  for  this 
Item,  we  have  a  total  of  $54,000.  This  sum 
Is  $11,000  less  than  I  have  found  Is  a  proper 
income  for  defendant  to  receive  yearly  from 
complainant  for  water  service.  If,  instead 
of  allowing  defendant  6  per  cent  on  tbe 
$847,000  found  to  be  complainant's  share 
of  the  total  cost  of  the  works,  we  make  It 
4  per  cent,  free  of  taxation,  the  defendant 
will  still  be  short  $3,000  of  paying  that 
moderate  income.  Or.  to  take  another  view. 
The  defendant  will  receive  between  4  and  5 
per  cent  from  the  cost  of  its  works,  without 
allowing  anything  for  depreciation,  except 
what  Is  included  in  tbe  estimate  for  repairs 
forming  part  of  Mr.  La  Monte's  estimate 
of  annual  cost  of  maintenance  and  adminis- 
tration. But  then  another  element  comes  in. 
If,  under  the  conclusions  I  have  arrived  at 
the  water  takers  are  relieved  of  part  of  their 
annual  payment  by  a  deduction  due  to  dis- 
connecting fixtures  In  the  winter  time,  the 
annual  Income  will  be  somewhat  reduced. 
Just  how  far  of  course,  Is  a  mere  estimate. 
But  It  Is  quite  manifest  that  tbe  defendant 
will  not  under  the  rates  which  I  have  ap- 
proved receive  anything  more  than  a  fair 
Income  on  their  property  even  if  the  value 
of  the  works  should  be  reduced  considerably 
below  tbe  figure  at  which  I  have  placed 
them.  So  that  If  I  have  erred  against  the 
municipality,  I  feel  quite  confident  that  that 
error  has  not  gone  so  far  as  to  Injure  It 
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I  belleTe  I  bare  now  gone  over  all  the 
questions  submitted  to  me  and  I  shall  close 
with  one  remark.  It  Is  well  nigh  Impossible 
to  embody  In  a  decree  the  rules  and  regula- 
tions and  standard  charges  for  the  supply  of 
water  to  a  town,  and  It  Is  quite  Impossible 
to  8o  arrange  them  as  -to  make  the  charges 
uniform,  and  at  the  same  time  distribute 
them  equally  among  the  different  private  con- 
sumers. Much  must  necessarily  be  left  to 
negotiations  in  ipartlcular  cases.  Some 
towns,  as  shown  by  Mr.  Kellogg,  allow  the 
amount  of  frontage  of  an  establishment  to 
affect  the  charge,  and  this  I  think  is  right 
for  reasons  previously  stated.  Then  there 
Is  the  element  of  vacant  lots,  and  then  when 
a  new  street  Is  opened  and  partly  built  upon 
the  cost  of  laying  the  mains  Is  precisely  the 
same  as  if  it  were  immediately  closely  built 
up,  and  that  cost,-  of  course,  enters  Into  the 
cost  of  supplying  the  pioneer  builders  on 
the  street.  These  and  other  matters  must 
be  taken  Into  consideration,  and  dealt  with 
In  a  spirit  of  accommodation  and  with  a 
desire  to  treat  all  customers  alike.  The 
water  company  should  at  all  times  bear  in 
mind  that  they  are  exercising  a  public  fran- 
chise, which  it  is  to  use  and  not  abuse.  And 
the  municipality  must  bear  In  mind  that  the 
stockholders  of  the  water  company  are  en- 
titled to  a  fair  Income  on  their  Investment 


WBIGHT  et  al.  V.  WRIGHT  et  al. 

(Court  <rf  Chancery  of  New  Jersey.    Nov.  15, 
1906.) 

1.  BXKCTTTOBS  AND   AdMIRIBTBATOBS— ALLOW- 
ANCE  or  CLAIKS — JUDGIOENTS. 

Gen.  St  p.  2368,  t  S8,  providing  that  Judg- 
ments entered  against  a  decedent  In  his  life- 
time shall  have  a  preference  in  payment  of 
claims  against  the  estate,  has  no  application, 
where  execution  was  levied  on  lands  during  the 
decedent's  lifetime. 

[Ed.  Note. — For  cases  in  point  see  vol.  21, 
Cent  Dig.  Execution,  gg  167,  273 ;  vol.  22,  Cent 
Dig.  Executors  and  Administrators,  g  957.] 

2.  FAaTITI0R-~PB00KSDB  07  SALB— DlSTBIBU- 

•  TICK— Equities. 

Gen.  St  p.  2368,  g  58,  relating  to  the  powers 
and  duties  of  the  ordlnarv,  and  the  orphans' 
court  and  surrogate,  provides  that  judgments 
of  record  against  a  decedent  in  his  lifetime  and 
funeral  charges  and  expenses  shall  have  prefer- 
ence and  l>e  first  paid  out  of  the  estate  of  de- 
cedent Execution  on  a  judgment  was  levied  on 
the  judgment  debtor's  undivided  interest  in  lands. 
After  instltntion  of  partition  the  debtor  died,  and 
by  decree  the  lands  were  sold,  the  judgment 
creditor  being  relegated  to  the  proceeds  of  the 
sale,  which  were  insufficient  to  pay  bis  judg- 
ment and  after  sale  parties  to  the  partition 
sought  to  have  a  claim  for  funeral  expenses 
prdlerred  over  the  judgment  creditor.  Held, 
that  not  having  asserted  their  claim  sooner,  so 
that  the  judgment  creditor  might  have  protected 
himself  by  bidding  at  the  sale,  such  parties  were 
not  entitled  In  equity  to  the  substantial  benefits 
of  the  statute. 

Suit  by  li.  Wright  and  others  against  D. 
P.  Wright  and  others  for  partition,  in  which 


certain  defendants  petitioned  for  preferential 
payment    Petition  refused. 

Thomas  B.  Hall,  for  petitioners.  E.  S.  Fogg, 
for  respondent  Charles  E.  Allen. 

GREX,  y.  0.  The  blU  In  this  case  Is  filed 
for  the  partition  or  sale  of  certain  lands  lying 
in  the  county  of  Salem  between  certain  ten- 
ants in  common,  one  of  whom  was  Frank 
Wright  who,  pending  this  suit  and  before 
the  sale  of  any  lands  herein,  departed  this 
life  Intestate.  In  the  lifetime  of  Frank 
Wright  a  Judgment  was  entered  by  Charles 
G.  Allen  In  the  circuit  court  of  the  county 
of  Salem,  an  execution  Issued  thereon,  and 
a  levy  made  thereunder  upon  his  undivided 
Interest  in  the  lands  affected  by  this  parti- 
tion suit  On  this  Judgment  and  levy  $778 
remain  unpaid.  The  Judgment  creditor,  Mr. 
Allen,  is  made  a  defendant  because  of  his  lien 
under  his  judgment  execution,  and  levy  on 
the  undivided  share  of  the  defendant  Frank 
Wright  and  the  master  has  reported  In  this 
cause,  or  It  has  been  proven,  that  the  Judg- 
ment was  entered  and  execution  thereunder 
levied  as  above  stated.  Since  the  death  of 
the  defendant  Frank  Wright  the  partition 
proceedings  have  been  prosecuted  to  sale. 
Mr.  Allen,  the  Judgment  and  execution  credit- 
or, being  a  party  defendant  to  this  pai-tition 
proceeding,  has  been  cnt  off  by  the  effect  of 
the  decree  from  any  right  or  claim  In  the 
lands,  and  relegated  for  his  Judgment  debt 
to  the  proceeds  of  this  partition  sale.  This 
Is  the  effect  of  the  statute.  Mr.  Allen  is 
now  entitled  to  move  this  court  In  this  parti- 
tion suit  to  pay  the  proceeds  of  the  parti- 
tion sale  of  the  defendant  Frank  Wright's 
share,  on  which  Allen  had  levied  hts  execu- 
tion In  Wright's  lifetime  to  satisfy  that  levy. 

The  total  proceed»  of  all  the 

sales  of  land  in  this  case 

amount   to $1,850  00 

From  this  must  be  deducted 

the  dower  sum  in  gross  of 

Lydia    P.    Wright    widow 

of  Lewis  B.  Wright 145  00 

$1,705  00 

Also  the  taxed  costs  of  the 
suit  and  counsel  fees,  esti- 
mated at  the  sum  of $175  00 

The  master's  costs  and  ex- 
penses of  sales  estimated 
at 70  00    245  00 


Divide  this  Into  shares  of  one- 
seventh  to  each  tenant  in 
common,  to  ascertain  what 
is  share  of  Frank  Wright 
deceased 

Deduct  sum  in  gross  for 
Marie  Wright  widow  of 
Frank  Wright 


51,460  00 

$  208  57 
10  00 


$  198  57 

The  master  has  ascertained  that  there  is 

due  to  Mr.  Allen  on  his  judgment  the  sum 

of  $778.    It  will  be  noted  that  there  are  less 
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than  $200  wbicta  can  be  applied  to  pay  Mr. 
Allen's  Judgment  and  levy,  «n  which  $778 
remain  due. 

At  this  stage  of  the  proceedings  a  petition 
la  filed  In  this  court  by  the  sisters  and  moth- 
er of  Frank  Wright,  who  themselyee  are  par- 
ties defendant  or  complainant  In  this  suit, 
asking  the  court  to  make  an  order  that 
they  be  paid  nearly  the  whole  of  the  share 
of  Frank  Wright,  prior  t6  Mr.  Allen's  Judg- 
ment, to  reimburse  them  the  amount  of  > 
money  by  them  expended  In  and  about  the 
bringing  of  the  body  of  the  decedent,  Frank 
Wright,  from  the  state  of  Texas,  where  he 
died,  and  the  expenses  of  his '  funeral  and 
burial  In  this  state. 

The  petitioners  base  this  motion  wholly 
upon  section  66  of  the  orphans'  court  act,  as 
revised  In  Laws  1808,  p.  738,  c.  234,  which 
Is  as  follows:  "Judgments  entered  of  record 
against  the  decedent  in  his  lifetime,  funeral 
charges  and  expenses,  and  the  physician's 
bill  during  the  last  sickness,  shall  hare  pref- 
erence and  so  be  first  paid  out  of  the  person- 
al and  real  estate  of  the  testator  or  intes- 
tate." That  section  is  found  in  an  act  en- 
titled "An  act  respecting  the  orphans'  court 
and  relating  to  the  powers  and  duties  of  the 
ordinary,  and  the  orphans'  court  and  surro- 
gates." Preferences  to  the  payment  of  funer- 
al expenses  were  recognized  at  common  law 
(Haines  ▼.  Price,  20  N.  J.  Law,  483)  and  by 
early  statutes  prescribing  the  order  of  pay- 
ment of  claims  against  insolvent  estates,  and 
excepting  certain  claims  from  the  operation 
of  the  mle  staying  actions  within  six  months 
after  the  death  of  tte  decedent  debtor 
(Paterson's  Laws,  p.  436;  P.  L.  1820,  p.  169; 
Bev.  Laws  1821,  p.  766).  This  earlier  legisla- 
tion was  enacted  before  the  adoption  of  the 
state  Constitution  of  1844,  which  first  Intro- 
duced the  provision  that  «  statute  should 
have  but  one  object,  which  should  be  express- 
ed In  Its  title.  Const  N.  J.  art  4,  (  7,  par. 
4.  That  legislation  was  all  contained  In 
statutes  which  in  terms  dealt  with  Insolvent 
estates,  and  with  the  duties  of  executors 
and  administrators  In  respect  to  the  disposal 
of  the  property  of  the  Insolvent  decedent 
which  came  to  their  handa  After  the  Con- 
stitution of  1844  required  each  statute  to 
have  but  one  object,  and  that  such  object 
should  be  expressed  in  its  title,  the  older 
legislation  was  re-enacted  under  the  title 
"An  act  concerning  the  estates  of  persons 
who  die  insolvent"  Rev.  8t  1846,  p.  346, 
tit  10,  c.  6,  S  2.  This  statute  controlled  the 
subject  until  the  Revision  of  1877,  when  it 
was  repealed  (page  1384),  and  the  provisions 
relating  to  insolvent  estates  were  re-enacted 
in  the  orphans'  court  act  (Revision  1877,  p. 
770,  {  81  et  seq.).  The  section  in  the  act 
which  declares  what  claims  against  a  dece- 
dent shall  be  preferred  Is  section  58.  As  It 
is  collated  and  expressed,  it  is  a  direction 
to  executors  and  administrators  regarding 
the  order  In  which  they  shall  pay  claims 


against  the  estates  which  they  are  settling. 
This  provision,  to  be  found  In  section  58 
above  cited,  is  not  mere  rearrangement  of 
prevlotiB  enactments  by  way  of  revision. 
It  Is  new  legislation,  because  the  previooB 
and  repealed  statute  applied  only  to  insolvent 
estates,  and  in  the  re-enacted  statute  section 
58  has  been  so  broadened  In  Its  scope  that 
it  extends  to  all  estate,  solvent  as  well  as 
insolvent  The  title  of  this  act  is  "An  act 
respecting  the  orphans'  coort,  and  relating 
to  the  powers  and  duties  of  the  ordinary, 
and  the  orphans'  court  and  surrogates." 
The  same  provision  has  been  continued,  un- 
der the  same  title,  in  the  subsequent  revi- 
sions (Gen.  St  p.  2368.  $  58;  Laws  1898.  p. 
788,  c.  234,  {  66),  where  it  appears  in  the  lan- 
guage first  above  quoted. 

It  is,  I  think,  a  matter  of  some  doubt 
whether  provisions  In  the  body  of  a  statute, 
which  by  its  title  expressed  its  object  to 
be  legislation  regarding  the  ordinary,  the 
orphans'  court,  and  the  surrogates,  can  be 
held  to  be  of  constitutional  force,  when 
they  affect  the  Judgments  of  every  other 
court  In  the  state.  It  was  declared  by  the 
Supreme  Court  in  Bvemham  v.  HuUt  45 
N.  J.  Law,  56,  interpreting  article  4,  f  7, 
par.  4,  of  the  Constitution  of  this  state,  that 
the  scope  of  a  statute  is  by  that  provision  of 
the  Constitution  limited  to  the  object  of  the 
Ait  which  is  expressed  in  its  title.  In  tliat 
case  the  title  of  the  statute  under  considera- 
tion expressed  its  object  to  relate  to  the 
court  for  the  trial  of  small  causes.  One 
of  Its  sections,  however,  sought  to  affect  the 
Judgments  of  other  courts.  To  this  extent 
the  Supreme  Court  held  the  statute  to  tie 
unconstitutional  and  void.  In  the  case  at 
bar,  the  object  of  the  legislation,  as  express- 
ed in  the  title  of  the  act  here  in  question, 
relates  to  orphans'  courts,  the  ordinary,  and 
the  surrogates.  Nothing  In  the  title  refers 
in  any  way  to  Judgments  of  other  courts, 
but  under  the  petitioners'  contention  as  to 
the  effect  of  section  66,  any  Judgment  of  the 
Supreme  Court,  or  of  the  circuit  or  common 
pleas  courts,  may  be  nullified  by  postponing 
the  application  of  the  property,  upon  which 
it  is  a  lien,  to  the  payment  of  the  funeral 
expenses  of  the  decedent  defendant  The 
statutory  provision  refers  only  to  Judgments 
entered  of  record  in  the  lifetime  of  the  de- 
cedent (ind  does  Jiot  seem  to  Include  cases 
in  which  execution  has  been  issued  on  the 
Judgment  and  levy  made  on  the  defendant's 
lands  during  his  life,  as  in  the  case  at  bar. 
In  1824.  in  Den  v.  Hillman,  7  N.  3.  Law,  18S. 
the  case  turned  upon  the  question  whether 
a  Judgment  which  had  not  only  been  entered 
of  record  in  the  lifetime  of  a  decedent  bat 
on  which  execution  had  been  issued  and 
levied  on  the  defendant's  lands,  also  in  his 
lifetime,  could  be  lawfully  enforced  to  sale 
of  those  lands  after  the  defendant's  death, 
when  his  estate  was  insolvent  The  provi- 
sions of  the  then  existing  statute  above  re- 
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ferred  to  were  Invoked  as  controlling  the 
case,  and  preventing  proceedings  on  the 
Judgment  and  execution  after  the  defend- 
ant's  death.  The  Supreme  Court  (page  188) 
unanimously  declared  that  where  the  judg- 
ment was  entered  In  the  defendant's  lifetime, 
and  execution  was  tested  and  levy  made  dur- 
ing the  same  period,  the  proceedings  were 
unaffected  by  the  statute  in  question,  "be- 
cause that  statute  was  not  intended  to  in- 
terfere with  executions  lawfully  sued  out 
It  relates  only  to  Judgments."  In  the  case 
at  bar  execution  was  Issued  and  levied  on 
tbe  lands  in  question,  and  the  plaintiff's 
rights  therein  were  fixed,  all  in  the  lifetime 
of  the  defendant  Under  the  principle  de- 
clared by  the  Supreme  CJourt  in  Den  v.  Hill- 
man,  the  statute  which  the  petitioners  in- 
voke to  defeat  the  operation  of  the  plaln- 
tifTs  judgment  has  no  application. 

Aside  from  the  control  of  the  present  pro- 
ceedings by  the  Interpretation  given  to  the 
provision  In  question  by  tbe  law  court  it 
Is  worthy  of  Inquiry  whether  It  is  equitable, 
under  all  tbe  circumstances  of  this  case, 
to  grant  the  petitioners'  prayer.  The  stat- 
ute in  question  applies  directly  only  when 
the  decedent's  estate  is  in  the  hands  of  an 
executor  or  administrator  in  process  of  ap- 
plication to  the  payment  of  claims  against 
the  decedent's  estate.  That  is  not  the  pres- 
ent situation.  This  proceeding  Is  not  a  pe- 
tition to  the  orphans'  court  that  the  executor 
or  administrator  of  Frank  Wright  may  be 
directed  preferentially  to  pay  his  funeral 
expensea  All  that  the  petitioners  can  pos- 
sibly claim  here  is  the  equitable  application 
of  the  provision  they  have  Invoked;  that  la, 
they  may  show  that  under  the  circumstances 
It  is  Just  and  equitable  that  the  substantial 
benefits  of  that  statute  should  be  allowed  to 
them  In  this  court  in  this  cause.  The  pro- 
ceeding which  brought  this  fund  under  the 
control  of  this  court  Is  a  suit  In  partition. 
The  respondent  held  a  Judgment  execution, 
and  levy  (all  undisputed)  charged  against 
the  share  of  Frank  Wright  in  the  lands 
sold  in  this  suit  By  the  decree  of  this  court 
those  lands  were  so  sold  that  they  were 
discharged  from  the  respondent's  lien.  He 
was  thus  not  only  invited,  but  compelled, 
to  see  that  the  proceeds  of  the  sale  satis- 
fied his  levy,  if  he  would  secure  any  benefit 
therefrom.  There  Is  on  file  a  decree  for 
distribution  dated  September  16,  1904,  direct- 
ing payment  of  the  portion  raised  from 
Frank  Wrighfs  share  to  the  respondent  in 
whole  or  In  part  satisfaction  of  his  levy. 
Apparently  this  decree  is  still  In  force.  The 
petitioners  are  parties  to  this  partition  suit 
charged  with  knowledge  of  its  several  steps. 
The  sale  has  been  had  upon  the  above  as- 
certainment of  the  position  of  the  respond- 
ent's Judgment,  and  the  proceeds  are  about 
to  be  paid  to  satisfy  the  respondent's  execu- 
tion and  levy.  At  this  stage  of  the  case, 
when  tbe  reqpondent  has  no  longer  a  chance 


to  protect  himself  by  bidding  the  lands  to 
a  higher  price,  the  petitioners  Intervene,  and 
ask  that  the  money  raised  by  the  partition 
sale  for  ttie  respondent  shall  be  taken  from 
him  and  given  them,  to  reimburse  them  for 
expenses  they  Incurred  in  burying  the  de- 
fendant Frank  Wright  before  any  sale  had 
been  made. 

The  petitioners.  If  they  had  any  preferen- 
tial right  to  payment  of  Frank  Wright's 
funeral  expenses  out  of  the  proceeds  of  tbe 
sale  of  the  decedent's  lands,  knew  before 
the  sale  that  they  had  such  a  claim.  There 
is  nothing  to  show  that  the  respondent  ever 
knew  the  petitioners  asserted  such  a  right. 
The  petitioners  were  equitably  bound  to  an- 
nounce and  assert  their  right  before  the  sale, 
so  that  the  respondent,  having  notice  of  this 
claim  of  preference  for  funeral  expenses, 
might,  if  he  chose  to  do  so,  protect  himself 
by  bidding  up  the  property  to  such  a  price 
as  would  not  only  pay  tbe  amount  of  his 
levy,  but  also  the  alleged  preferential  claim 
of  the  petitioners  for  funeral  expenses.  In 
fact  the  petitioners'  claim  is  disclosed  for 
the  first  time  only  after  the  respondent  had 
been  assured  by  the  master's  report  and  de- 
cree that  Hie  proceeds  of  sale  should  go  to 
pay  his  levy,  and  after  the  sale  of  the  lands 
had  actually  taken  place  under  that  report 
and  decree.  In  my  view  it  would,  under 
such  circumstances,  be  Inequitable  at  this 
late  day  to  order  these  proceeds  of  the  sale 
to  be  taken  from  tbe  respondent  and  given 
to  the  petitioners. 

I  think  the  petitioners'  prayer  for  such  an 
order  for  preferential  payment  should  be- 
refused,  but  without  costs. 


BARTOW  V.  BBIB  R.  00. 
(Supreme  Court  of  New  Jersey.    Nov. 

Damaokb— Actions  or  Tobt— Loss  or  Pkof- 

ns. 

Loss  of  profits  in  business  are  recoverable 
as  damages  In  actions  of  tort,  when  they  are- 
capable  of  being  estimated  with  reasonable 
certainty;  but  where  the  proof  furnishes  na 
data  from  which  the  jury  may  find  with  reason- 
able certainty  the  amount  of  the  profits  recov- 
erable as  damages  as  the  result  of  the  accident 
it  is  error  for  the  coart  to  submit  this  element 
of  damages  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Damages,  {{  72-8&] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Cotirt  Passaic  County. 

Action  by  James  Bartow  against  the  Brie 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed. 

Argued  June  term,  1905,  before  OUMMBRE, 
O.  J.,  and  REED  and  FORT,  JJ. 

Collins  &  Corbln,  for  plaintiff  in  error.. 
Peter  J.  McOinnls,  for  defendant  In  error. 

FORT,  J.  There  are  a  number  of  grounds 
for  reversal  assigned  In  this  case,  but  a  care- 
ful examination  of  them  leads  us  to  conclude 
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that  there  Is  but  a  single  one  that  has  sub- 
stance. It  Is  clear,  under  the  proof,  that  the 
plaintiff  could  not  have  been  nonsuited,  nor  a 
rerdlct  directed  for  the  defendant,  upon  the 
testimony. 

There  were  no'  reversible  errors  in  the 
rulings  of  the  court  upon  the  admissions  of 
testimony  excepted  to,  nor  in  the  charge  of 
the  court,  except  in  one  respect,  with  rela- 
tion to  the  allowance  of  damages  for  loss  of 
profits  In  the  business  of  the  plaintiff.  Excep- 
tion is  taken  to  the  refusal  of  the  court  to 
charge  the  defendant's  second  request  That 
was  as  follows:  "As  there  Is  no  definite  proof 
of  the  amount  of  the  loss  of  profits  sustained 
by  the. plaintiff  in  his  business,  no  damages 
can  be  allowed  for  his  loss  of  profits."  And 
exception  was  also  taken  to  what  the  court 
did  say  upon  the  question  of  the  right  of 
recovery  by  the  plaintiff  for  loss  of  profits, 
and  the  leaving  to  the  Jury  of  the  question 
whether,  under  the  evidence,  the  plaintiff  was 
making  any  profits  from  his  business. 

We  think  the  second  request  should  have 
been  charged  in  tUs  case  in  lieu  of  what  the 
court  did  charge./rhere  was  no  proof  in  the 
canse  which  would  Justify  the  Jury  in  as- 
sessing any  damages  to  the  plaintiff  for  loss 
of  profits.  The  only  testimony  given  on  the 
snbject  was  that  of  the  plaintiff  himself,  and 
that  amounted  to  nothing  more  than  a  mere 
statement  that  he  took  in,  in  tils  business, 
from  $1,000  to  $1,100  per  annum.  This  was 
proof  only  of  the  gross  amount  of  his  business. 
His  books  were  not  produced,  nor  was  there 
given  by  him  any  estimate  of  the  expenses 
incident  to  the  conducting  of  his  business,  or 
of  the  proportion  of  the  expenses  to  the  gross 
income.  To  Justify  a  finding  of  loss  of  profits 
as  a  part  of  the  verdict  In  a  cause,  the  proof 
must  be  such  as  will  show  the  Jury  with  rea- 
sonable certainty  wtiat  the  profits  alleged  to 
liave  been  lost  would  have  been,  but  for  the 
injury  to  the  plaintiff.  Profits  must  be  prov- 
ed. They  cannot  be  estimated  by  the  Jury 
witliont  data  to  Justify  their  finding./  East 
Jersey  Water  Co.  v.  Bigelow.  60  N.  J.  Law, 
201,  38  Atl.  631.  There  being  no  proof  of  loss 
of  profits  in  the  business  of  the  plaintiff  which 
the  Jury  could,  under  the  proof,  arrive  at  with 
reasonable  certainty,  it  was  error  for  the 
trial  Judge  to  submit  the  question  of  this  class 
of  damages  to  the  Jury,  and  he  should  tutve 
charged  as  requested. 

For  this  error,  and  tills  alone,  the  Judg- 
ment is  reversed. 


NEW  JERSEY    SUBURBAN   WATER   CO. 

et  al.   V.   TOWN   OP   HARRISON. 

SAME  V.  MAYOR,  ETC..  OF  BOROUGH 

OF    EAST    NEWARK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

Waters  —  LiABii/iTT  of  Cities  —  Compensa- 
tion FOB  Supply. 
Each  of  the  municipalities,  which  are  de- 
fendants below,  had,  before  these  actions,  been 


possessed  of  mains  and  pipes  for  a  supply  of 
water  for  public  purposes,  and  for  distribation 
to  private  consumers  for  pay,  and  each  had  been 
receiving  and  using  water  tranHmltted  through 
a  pipe  claimed  by  Jerscur  Ci^,  and  had  made 
compensation  to  Jeraey  City  lor  water  so  sup- 
plied, but  without  ezpren  oontraet  Defend- 
ants in  error  gave  notice  to  each  municipally 
that  they  had  acquired  the  right  to  water  thoa 
supplied,  and  should  claim  compensation  there- 
for in  the  future.  Jersey  City  also  claimed 
the  right  to  the  water  and  compensation  tha«- 
for.  Each  municipality  continued  to  receive  and 
distribute  the  water,  and  to  collect  pay  from 
consumers.  Each  filed  a  bill  of  Interpleader 
a^inst  the  respective  claimants,  and  afterward 
these  actions  at  law  were  brought  to  recover 
compensation  for  the  water  so  received  and 
used. 

Held  that,  although  there  was  during  the 
period  covered  by  the  actions  no  express  contract 
between  plaintiffs  and  defendants,  an  obligation 
to  make  compensation  to  the  owners  of  the 
water  will  be  implied  from  its  reception  and 
the  conduct  of  the  municipality  receiving  it. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  New  Jersey  Suburban  Water 
Company  and  the  New  York  &  New  Jersey 
Water  Company  against  the  town  of  Harri- 
son and  the  mayor  and  council  of  the  borough 
of  East  Newark.  Judgments  for  plaintiffs, 
and   defendants   bring  error.     AffiruiccL 

Michael  T.  Barrett  Edward  Kenny,  and 
George  L.  Record,  for  plaintiffs  in  error. 
Collins  &  Corbin,  for  defoidants  in  error. 

MAGIB,  Ch.  The  Judgments  brought  before 
us  by  these  writs  of  error  were  entered  in  two 
separate  actions,  involving  like  questions. 
The  cases  have  been  argued  together,  and 
may  be  disposed  of  by  the  same  opinion. 
The  actions  were  for  the  recovery  of  com- 
pensation for  water  delivered  to  the  munici- 
palities, which  are  the  plaintiffs  in  error, 
for  public  purposes,  and  for  dlatrlbution  to 
the  Inhabitants  thereof.  The  declarations 
contained  only  the  common  counts,  and  the 
general  issue  was  pleaded  in  each  case. 
The  Issues  were  tried  together  by  a  Justice 
of  the  Supreme  Court  sitting  without  a  Jury. 
The  findings  of  fact  were  that  plaintiffs 
below  had  furnished  to  each  of  the  munici- 
palities, during  the  periods  respectively  cov- 
ered by  the  actions,  certain  quantities  of 
water;  that  such  water  had  been  delivered 
to  the  municipalities  by  transmission  from 
the  point  at  which  plaintiffs  below  received 
it  through  a  pipe  originally  laid  by  the 
city  of  Jersey  in  a  public  street  of  the  town- 
ship of  Kearny,  to  the  mains  and  pipes  of 
each  municipality;  that  the  wat»  had  been 
received  by  each  municipality  and  used  for 
public  purposes  and  also  distributed  to  pri- 
vate customers  at  specified  rates,  which  each 
municipality  had  collected,  or  was  in  process 
of  enforcing  and  collecting ;  that  moneys  col- 
lected from  such  rates  went  into  the  ma- 
nlclpal  treasuries,  and  were  used  In  main- 
taining the  respective  water  systems,  and  any 
surplus  was  used  for  general  municipal  pur- 
poses; that  the  water  which  was  thus  fur- 
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nlsbed  to  each  municipality  was  tbe  property 
of  plaintiffs  below,  and  its  reasonable  value 
as  fnmlsbed  was  such  as  made  up  tbe  re- 
apectlTe  amounts  found  to  be  due,  and  upon 
whlcb  the  Judgments  were  entered.  It  was 
also  found  that  each  municipality  had  filed 
in  tbe  Court  of  Chancery  a  bill  of  Inter- 
pleader against  the  city  of  Jersey  City  and 
tbe  plaintiffs  below,  whereby  each  munici- 
pality admitted  its  liability  for  the  water 
supplied,  but  set  up  that  compensation  for 
the  same  had  been  claimed  by  the  city  of 
Jtney  City,  and  also  by  the  plaintiffs  below, 
and  tliat  it  was  unable  to  determine  to  which 
one  it  was  Indebted. 

lliere  was  evidence  on  which  the  trial 
justice  could  reach  these  conclusions  of  fact, 
and  they  are  not  open  to  review  on  these 
writs  of  error.  The  exceptions  and  assign- 
ments of  error  are  conceived  by  counsel  to 
raise  two  questions  of  law,  which  will  be 
considered. 

It  is  first  urged  that  the  use  of  the  pipe 
laid  in  the  township  of  Kearny,  and  claimed 
to  be  owned  by  the  city  of  Jersey  City, 
divested  the  water  companies  of  any  right  to 
claim  compensation  for  the  water  transmit- 
ted thereby.  It  Is  unnecessary  to  say  more 
respecting  this  claim  than  that  the  unauth<»- 
Ized  use  of  the  vehicle  for  the  transmission 
of  water  could  not  deprive  the  owner  of 
tbe  water  of  his  property  therein.  He  might 
be  required  to  pay  for  the  use  of  the  vehicle, 
or  possibly  be  compelled  to  cease  its  use. 
But  so  long  as  he  had,  in  fact,  transmitted 
the  water  and  delivraed  It  to  persons  who 
accepted  it,  so  long  he  would  be  entitled  to 
recover  on  a  quantum  mo-ult  In  all  ordinary 
cases.  This  view  was  taken,  and  formed 
the  ground  of  decision  in  New  Jersey  Sub- 
urban Water  Co.  v.  Harrison. 

It  is  next,  however,  insisted  that  a  mnnlci- 
pality  cannot  be  held  for  such  compensation, 
except  by  an  express  contract,  which.  It  is 
conceded,  had  not  been  made  at  the  time  this 
water  was  furnished.  Such  a  contract  was 
afterward  made,  but  these  suits  are  for  water 
furnished  before.  The  Insistment  is  that 
where  a  municipality  Is  entitled  to  make  a 
contract,  it  must  be  an  express  contract,  and 
none  will  be  Implied  from  the  mere  accept- 
ance and  use  of  materials  or  supplies.  This 
contention  Is  mainly  supported  In  the  argu- 
ment on  the  authority  of  the  case  of  Swack- 
bammer  v.  Hackettstown,  37  N.  J.  Law,  191, 
and  Car  Spring  and  Rubber  Cb.  v.  Jersey 
City,  64  N.  J.  Law,  644,  46  Atl.  649.  The  first 
of  these  cases  was  decided  in  the  Supreme 
Gonrt,  and  Chief  Justice  Beasley,  speaking 
for  the  court,  held  that  a  municipality  hav- 
ing powers  of  local  government  and  improve- 
ment, with  power  to  raise  money  by  tax  for 
such  purposes,  possessed  no  implied  power  to 
twrrow  money.  It  having  appeared  in  that 
case  that  money  thus  illegally  borrowed  had, 
in  fact,  been  used  for  legitimate  purposes 
of  the  municipality,  and  it  being  argued 
thereon  that  the  law,  on  general  principles, 
would  compel  repayment,  tbe  Chief  Justice 


disposed  of  the  argument  by  declaring  that 
to  admit  the  application  of  such  principles 
to  an  unauthorized  municipal  loan  would 
render  the  doctrine  he  had  laid  down  of  little 
value,  or,  as  he  sententiously  put  it,  "al- 
though repudiated  in  the  abstract.  It  would 
be  ratified  In  the  concrete."  The  other  case 
was  In  this  court  It  presented  the  question 
of  the  liability  of  a  municipality  for  three 
separate  bills  for  supplies  ordered  by  em- 
ployte  and  used  by  the  city.  The  power  to 
order  such  supplies  and  to  contract  for  their 
payment  was  In  a  board.  That  board  bad 
formally  ordered  payment  of  one  of  the  bills, 
and  It  was  held  by  this  court  that  thereby 
the  board  had  adopted  tbe  act  of  the  sub- 
ordinates and  ratified  it  and  recognized  an 
enforcible  contract.  But  it  was  further  held 
that  the  other  bills  which  had  arisen  from 
tbe  ordering  of  subordinates  without  the 
knowledge  of  tbe  board,  and  which  had  never 
been  ratified  or  ordered  paid,  were  not  en- 
forcible  datma  against  the  city,  on  the  ground 
that  there  was  no  acceptance  by  the  authori- 
ty authorized  to  bind  the  city.  There  was 
an  intimation,  unnecessary  to  the  decision, 
that  such  an  obligation  might  not  arise,  even 
if  the  sumplies  In  question  had  been  ordered  by 
the  subordinates  and  used,  with  a  knowledge 
of  the  board,  withont  some  formal  action  on 
Its  part 

Whether  the  doctrine  thus  intimated  will 
be  sustained  when  a  case  for  its  application 
arises  need  not  be  determined.  Tbe  case 
now  under  consideration  presents  the  coun- 
terpart of  the  bill  for  supplies  furnished  and 
useid,  for  which  Jersey  City  was  held  liable, 
because  the  board  which  had  the  power  to 
order  and  contract  for  such  supplies  bad 
recognized  the  transaction  and  ratified  it  by 
ordering  payment  for  charges  therefor.  Here 
the  municipalities  in  question  had  authority 
to  contract  for  water  for  public  and  private 
purposes,  and  had  for  years  tra£Bcked  in 
water  obtained  by  contracts,  and  distributed 
it  to  customers  for  pay.  While  a  supply  was 
being  furnished  to  them  without  any  express 
contract  a  contest  arose  as  to  the  right  to 
the  water  furnished  and  the  compensation 
therefor.  It  was  claimed  both  by  Jersey  City 
and  by  the  water  companies.  As  a  great 
public  injury  would  follow  tbe  rejection  of 
the  water  while  the  controversy  was  being 
settled,  it  was  allowed  to  fiow,  and  each  mu- 
nicipality continued  to  receive  and  to  collect 
pay  therefor  which  it  put  into  its  municipal 
treasury.  These  corporate  acts  of  themselves. 
Justify  the  Inference  of  ratification,  and, 
when  coupled  with  the  further  act  of  recog- 
nizing the  liability  to  pay  and  Invoking  the 
aid  of  tbe  court  by  a  bill  of  interpleader,  a 
case  of  ratification  is  plainly  made  out  and 
the  finding  for  plalntlfFs  below  is  not  open 
to  the  objection  presented  on  this  subject 

These  are  the  only  questions  requiring 
consideration;  and,  both  being  solved  in  favor 
of  plaintiffs  below,  the  Judgments  under  re- 
view are  affirmed. 
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DIXON,  J.  This  case  was  tried  without  a 
Jury  and  upon  a  finding  of  many  facts  and 
niHnga  upon  several  questions  of  law.  The 
only  exception  appearing  In  the  record  is  "to 
the  foragolng  finding  and  ruling  the  de- 
fendant prays  exception,  and  it  la  allowed 
accordingly."  So  general  an  exception  pre- 
sents no  question  for  review  on  error.  Mills 
V.  Mott,  59  N.  J.  Law,  15,  34  Atl.  947;  Weger 
V.  Delran,  61  N.  J.  Law,  224.  39  AtL  730. 

I  therefore  concur  in  affirming  the  judg- 
ment 


CURTICE    V.    DIXON. 

(Supreme  Court  of  New  Hampshire.    Merri- 
maclt.    Nov.  7,  190o.) 

JuBT— Right  to  Tbiai.  bt  Jubt— EquiTABLa 

Rkuxt. 
A  tait  for  the  cancellation  of  a  written  con- 
tract by  which  it  was  claimed  that  defendant, 
through  fraud  and  imposition,  had  obtained 
property  from  plaintiff's  intestate,  was  within 
the  exclusive  jnriadiction  of  equity ;  and  hence 
there  was  no  absolute  right  to  a  trial  by  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  Sit 
Cent.  Dig.  Jury,  (§  47,  71.] 

Transferred  from  Superior  Court 
Suit  by  Grosvenor  A.  Curtice,  as  adminis- 
trator, against  Ida  A.  Dixon.  A  motion  for 
the  framing  of  Issues  for  a  trial  by  jury  was 
denied,  and  the  cause  transferred  to  the  Su- 
preme Court  on  defendant's  exception.  Ex- 
ception overruled. 

Bill  in  equity,  praying  for  a  cancellation  of 
a  written  contract  by  which  It  is  alleged  the 
defendant  obtained  a  large  amount  of  prop- 
erty through  fraud  and  imposition  practiced 
by  her  npon  the  plalnttCf's  Intestate,  who  was 
of  unsound  mind  by  reason  of  age  and  Infirm- 
ity. The  bill  also  asks  for  an  accounting. 
The  defendant  filed  an  answer  denying  the 
allegation  of  fraud  and  Imposition,  and  moved 
that  Issues  be  framed  for  a  trial  by  jury. 

Streeter  &  Holiis  and  Matthews  &  Sawyer, 
for  plaintiff.  Martin  &  Howe  and  Sargent, 
Reml<^  &  Nlles,  for  defendant 

WALKER,  J.  The  defendant's  motion 
raises  the  question  whether,  upon  the  cause 
of  action  alleged  in  the  plalntUTs  bill,  she  has 
a  constitutional  right  to  a  trial  by  jury.  It 
Is  admitted  in  the  argument  In  support  of  the 
motion  that  If  the  subject-matter  of  the  suit 
or  the  peculiar  relief  sought  as  disclosed  in 
the  bill.  Is  within  the  exclusive  jurisdiction  of 
equity,  a  jury  trial  cannot  be  had  as  a  matter 
of  substantive  right ;  but  it  is  urged  that  If 
the  jurisdiction  in  these  respects  is  concur- 
rent with  that  at  law.  Issues  of  fact  must 
be  framed  for  trial  by  jury  upon  motion. 
But  It  does  not  appear  to  be  necessary  to 
decide  this  somewhat  novel  question,  for  there 
can  be  little  doubt  that  the  plaintKT  has  stated 
a  case  falling  within  the  exclusive  cognizance 
of  equity. 


Brlefiy  stated,  the  allegations  are  that  the 
defendant  by  means  of  fraud  and  undue  in- 
fluence practiced  upon  the  deceased,  who  was 
by  reason  of  age  mentally  incapacitated  from 
doing  business.  Induced  him  to  execute  a 
written  contract  with  her,  by  virtue  of  whlcb 
she  obtained  from  him  a  large  sum  of  money, 
and  a  bankbook  representing  several  thou- 
sand dollars.  It  is  also  alleged  that  by  the 
same  means  she  obtained  from  him  a  deed  of 
certain  real  estate.  Assuming  the  truth  of 
these  allegations,  It  would  follow  that  the 
beneficial  title  to  the  property  referred  to- 
remained  in  the  deceased,  and  that  the  de- 
fendant held  the  same  during  his  lifetime 
upon  a  constructive  tnist  for  his  benefit  and 
since  bis  decease  for  the  use  of  his  estate. 
Upon  such  a  state  of  facts  it  Is  the  peculiar 
province  of  equity  to  safeguard  the  rights  of 
the  defrauded  party,  upon  the  ground  that  no 
contract  was  in  fact  made,  and  that  the  pos- 
session of  the  property  by  the  guilty  party 
creates  a  trust  by  legal  implication  for  the 
benefit  of  the  unfortunate  owner.  "Equity 
watches  with  jealous  care  every  attempt  to- 
deal  with  persons  of  unsound  mind,  and  when, 
from  the  nature  of  the  transaction,  there  la 
not  evidence  of  entire  good  faith,  or  the  un- 
dertaking is  not  seen  to  be  just  In  itself,  or 
for  their  benefit  it  is  set  aside  or  made  sub- 
servient to  their  just  rights  and  interests. 
*  *  *  The  same  doctrine  has  been  applied 
to  persons  of  weak  understanding,  though  not 
non  compos  strictly,  yet  unable  to  guard 
themselves  against  imposition,  or  to  resist  Im- 
portunity or  undue  Influence."  Roberts  v. 
Barker,  63  N.  H.  332,  334.  If,  as  la  claimed, 
the  defendant  is  holding  property  under  and 
by  virtue  of  the  written  contract  obtained  by 
her  by  fraudulently  taking  advantage  of  the 
mental  weakness  of  the  deceased,  equity  may 
require  the  cancellation  and  surrender  of  the 
document  and  an  accounting.  The  mere  fact 
that  an  action  at  law  for  damages  occasioned 
by  the  fraud  might  be  maintained  does  not 
deprive  equity  of  its  otherwise  exclusive  juris- 
diction. "Even  when  the  controversy  is  con- 
cerning pecuniary  claims  and  obligations,  and 
the  final  relief  is  wholly  pecuniary,  the  equi- 
table remedies  are  administered  by  regarding 
the  subject-matter  as  a  specific  fund,  and  by 
adjudging  such  fund  to  its  single  owner."  1 
Pom.  Bq.  Jur.  {  170.  See,  also.  Id.  {J  138, 
140,  note  1 ;  1  Per.  Tr.  {  166.  It  is  plain  from 
the  case  presented  in  the  bill  that  the  defend- 
ant has  no  constitutional  right  to  have  issuea 
framed  for  trial  by  a  jury.  State  v.  Saun- 
ders, 66  N.  H.  39,  25  Atl.  588,  18  L.  R.  A. 
646 ;  Parker  v.  Simpson,  180  Mass.  334,  355, 
62  N.  E.  401.  Whether  some  of  the  issuea 
presented  by  the  bill  and  answer  are  proper- 
ly triable  by  a  jury  may  not  be  open  to- 
serious  doubt  (State  v.  Saunders,  supra),  but 
the  absolute  right  to  such  a  trial,  aa  inalBted 
upon  by  the  defendant  does  not  exiat 

Elxc^tion  overruled.   All  Concurred. 
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LAMB  ▼.  KING. 

(8npr«me  Oonrt  of  New  Hampshire.    Cheshire. 

Not.  7,  1905.) 
Balkb— GoRriTiOHAi,  SiXES— Fiuno— Rkoib- 

TBATIOn. 

Under  Pab.  St.  1901,  p.  82,  c.  2,  |  2,  pro- 
Tiding  tliat  in  the  construction  of  statntes  words 
and  pliraaes  shall  be  construed  according  to  the 
common  and  approved  usage  of  language,  pianos 
are  "household  goods,"  within  the  meaning  of 
Pnb.  St.  1901,  p.  448,  c.  140,  (  28,  providing 
that  no  lien  reserved  on  personal  property  sold 
conditionally,  and  passing  into  the  hands  of  the 
purchaser,  except  a  lien  upon  household 
goods,"  shall  be  valid  against  attaching  credit- 
ors or  subsequent  purchasers  without  notice, 
tinless  the  seller  takes  and  records  a  memo- 
randum witnessing  the  lien,  etc 

Exceptions  from  Superior  Oonrt 
Heplevln  by  Joseph  H.  Lamb  against  Wil- 
liam W.  King.    There  was  a  verdict  tor  de- 
fendant, and  plalntlfl  excepted.    Exception 
sustained. 

Replevin  for  a  plana  Trial  before  Peaslee, 
J.,  at  the  October  term,  1904,  of  the  superior 
conrt,  and  verdict  for  the  defendant  The 
piano  was  sold  conditionally  by  the  plalntifT 
to  one  Brown  by  a  contract  made  in  this 
state  and  not  recorded.  The  defendant  Justi- 
fied onder  an  attachment  by  creditors  of  the 
vendee.  The  plaintiff  excepted  to  the  verdict 
upon  the  ground  that  the  piano  belonged  to 
the  class  of  property  excepted  from  the  stat- 
utory provision  requiring  a  record  of  the 
memoranda  of  conditional  sales. 

Hosea  W.  Brigbam.  for  plaintiff.  Bdalbert 
J.  Temple,  for  defendant. 

CHASE,  J.  By  section  23,  c.  140,  p.  448, 
Pub.  St  1901,  "no  Hen  reserved  on  personal 
2>roperty  sold  conditionally  and  passing  into 
itbe  bands  of  the  conditional  purchaser,  except 
:a  Uen  upon  household  goods  created  by  a 
lease  thereof,  containing  an  option  in  favor 
of  the  lessee  to  purchase  the  same  at  a  time 
spedfled,  shall  be  valid  against  attaching 
'Creditors,  or  subsequent  purchasers,  without 
notice,  unless  the  vendor  of  such  property 
takes  a  written  memorandum,  signed  by  the 
purchaser,  witnessing  the  lien,  the  sum  due 
thereon,  and  containing  an  affidavit  as  provid- 
ed In  the  following  section,  and  causes  such 
memorandom  to  be  recorded  In  the  town 
clerk's  office  of  the  town,'*  etc. 

Tbe  sole  question  discussed  by  counsel  and 
considered  by  the  conrt  is  whether  a  piano  Is 
"household  goods,"  within  tbe  meaning  of  this 
statute;  a  question  that  seems  to  have  been 
suggested,  but  not  considered,  in  Batchelder 
V.  Sanborn,  66  N.  H.  192,  22  Ati.  535.  McNal- 
ly  V.  Bailey,  66  N.  H.  206,  18  Ati.  746,  was 
decided  In  June,  1880,  before  the  exception  of 
household  goods  from  the  operation  of  the 
statute  went  into  effect,  namely,  August  16, 
1888.  Laws  1888,  p.  86,  c.  69.  Pianos  are 
movable  effects  or  personal  chattels — "goods" 
— and  if  in  use  In  a  family,  they  pertain  to 
the  bouse  and  family,  and  so  continue  to  be 
within  the  signification  of  the  word  "goods" 
when  its  meaning  Is  qualified  by  the  adjective 


"household."  In  such  case  they  are  "house- 
hold guods,"  "according  to  the  common  and 
approved  usage  of  the  language."  Pub.  St. 
1901,  p.  62,  c.  2,  g  2 ;  Webst  Diet ;  Alsup  v. 
Jordan,  69  Tex.  300,  6  8.  W.  831,  6  Am.  St 
Rep.  63.  There  are  no  words  in  tbe  statute 
limiting  the  meaning  of  these  words  excepting 
those  relating  to  the  manner  of  creating  the 
lien  referred  to,  and  they  afford  no  aid  in  the 
present  inquiry.  There  Is  no  enumeration 
of  articles  In  connection  with  the  general 
terms,  from  which,  as  In  some  cases  (Tanner 
▼.  Billings,  18  Wis.  175,  86  Am.  Dec.  755,  and 
Sumner  v.  Blakslee,  59  N.  H.  242,  47  Am. 
Rep.  196),  the  intended  meaning  of  the  gen- 
eral terms  will  appear  by  an  application  of 
the  rule  of  alieni  generis.  There  is  noth- 
ing whatever  in  the  statute  having  a  tendency 
to  modify  the  ordinary  signification  of  these 
words,  excepting  as  above  stated.  The  words 
have  not  acquired  a  "peculiar  and  approprialiB 
meaning  in  law."  They  have  been  construed 
differently,  according  to  the  supposed  Intent 
of  tbe  user.  In  the  construction  of  wills 
and  contracts,  "household  furniture"  (a 
phrase  certainly  no  broader  In  meaning  than 
"household  goods")  has  been  held  to  describe 
articles  that  are  in  the  house  for  the  common 
use  of  the  household  or  for  ornament  and 
that  are  not  consumed  la  the  using ;  such  as 
china,  plate,  pictures,  pianos,  etc.  Sumner  v. 
Blakslee,  66  N.  H.  242,  47  Am.  Rep.  196 ;  Bunn 
T.  Winthrop,  1  Johns.  Ch.  329 ;  Richardson  v. 
Hall,  124  Mass.  228;  Chase  v.  Stockett  72 
Md.  235,  19  Ati.  761.  See,  also.  Von  Storcb 
V.  Winslow,  13  R.  I.  23,  43  Am.  Rep.  10.  In 
the  construction  of  statutes  exempting  prop- 
erty from  attachment,  there  has  been  a  tend- 
ency to  give  a  narrower  interpretation  to 
the  terms.  In  cases  of  this  kind^  where  the 
question  has  arisen,  the  statutes  construed 
contained  material  qualifications  of  the  gen- 
eral phrase ;  as  in  Dunlap  v.  Eklgerton,  80  Vt 
224,  the  exemption-  was  of  "such  •  •  • 
articles  of  household  furniture  as  may  be  nec- 
essary for  upholding  life,"  and  In  Keh!  v. 
Dunn,  102  Mich.  581,  61  N.  W.  71,  47  Am. 
St  Rep.  561,  it  was  of  "all  household  goods, 
furniture,  and  utensils  not  exceeding  In  value 
$260."  See,  also,  Towns  v.  Pratt  33  N.  H. 
846,  66  Am.  Dec.  726. 

No  support  is  found  in  the  history  of  the 
statute  for  a  narrow  Interpretation  of  the 
phrase.  An  oral  contract  for  the  conditional 
sale  of  goods  and  chatties  was  formerly  valid 
by  the  common  law  of  the  state.  Weeks  v. 
Pike,  60  N.  H.  447.  The  danger  of  a  person 
receiving  undue  credit  from  the  appearance 
of  ownership  of  personal  property  arising 
from  possession,  and  the  facility  for  the  com- 
mission of  fraud  afforded  by  oral  agreements 
respecting  titie,  which  are  necessarily  more  or 
less  secret  are  supposed  to  have  Induced  the 
passage  of  the  act  of  1885  (Laws  1886,  p.  246, 
c  80),  the  forerunner  of  the  present  statute. 
Churchill  V.  Demerltt  71  N.  H.  110,  111,  51  Ati. 
264.  At  first  the  statute  applied  to  all  per- 
nonal  property  sold  conditionally  and  passing 
into  the  possession  of  the  purchaser ;  but  in 
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1888  a  provision  was  Introduced  by  which  It 
was  not  to  apply  "to  leases  of  household 
goods  containing  an  option  to  purchase  at 
a  specified  time."  Laws  1889,  p.  86,  C  69. 
This  proylsion  Is  Incorporated  Into  the  pres- 
ent statute  In  the  exception  under  consider- 
ation. By  it  the  common  law  of  the  state 
was  restored,  so  far  as  leases  of  household 
goods  containing  an  option  for  purchase  are 
concerned.  Whatever  may  bare  been  the 
reasons  for  the  passage  originally,  it  must  be 
presumed  that  they  were  overcome  or  neu- 
tralized by  reasons  favoring  the  withdrawal 
of  household  goods  from  its  operation.  At- 
tention has  not  been  called  to  any  circum- 
stance In  existence  at  the  time  of  the  passage 
of  the  act  of  1889,  and  inducing  its  passage, 
wiilch  has  a  tendency  to  qualify  the  natural 
signification  of  Its  terms.  A  comparison  of 
the  terms  of  this  statute  with  those  of  the 
statute  exempting  personal  property  from 
attachment  and  levy  conclusively  shows 
that  the  intention  was  to  make  the  former 
statute  broader  than  the  latter.  In  the  ex- 
emption statute  certain  articles  of  household 
goods  are  specified,  such  as  beds,  bedsteads, 
a  cook  stove,  etc.,  and,  in  addition  thereto, 
household  furniture  to  tbe  value  of  one 
hundred  dollars  is  exempted.  Pub.  St.  1901, 
p.  701,  c  220,  S  2.  In  the  lien  statute  general 
words  are  used  without  any  qualification  or 
limitation.  In  fact,  the  comparison  has  a 
tendency  to  prove  an  Intention  to  have  the 
terms  used  In  the  latter  statute  understood 
in  their  broadest  sense.  If  this  had  not  been 
the  intention,  it  seems  highly  probable  that 
the  limitations  would  have  been  fully  and 
specifically  stated,  as  they  are  In  the  exemp- 
tion statute.  Moreover,  If  there  had  been 
understood  to  be  a  relation  between  the  two 
statutes,  it  would  seem  that  contracts  for 
the  conditional  sale  of  other  chattels  meor 
tloned  In  the  exemption  statute — tools  of  a 
person's  occupation,  a  bog,  a  cow,  a  yoke  of 
oxen,  etc. — would  have  been  released  from 
the  operation  of  the  lien  statute. 

No  evidence  has  been  pointed  out  by  coun- 
sel or  found  by  the  court  which  shows,  or 
tends  to  show,  that  the  words  "household 
goods"  were  used  otherwise  than  in  their 
broadest  sense.  Accordingly,  it  is  held  that 
the  piano  In  question,  if  kept  for  use  in  the 
defendant's  family,  was  an  article  of  "house- 
hold goods"  within  the  meaning  of  the  stat- 
ute, and  consequently  was  excepted  from  its 
operation.  If  the  piano  was  not  kept  for 
such  use.  It  would  not  be  within  the  exception 
of  the  statute.  The  wording  of  the  case  and 
the  interpretation  given  to  it  by  counsel  In 
their  briefs  seem  to  Indicate  that  this  ques- 
tion of  fact  was  decided  in  favor  of  the 
plaintiff.  If  this  Is  the  correct  interpretation 
of  the  case,  the  verdict  should  have  been  in 
his  favor.  The  case  being  so  understood, 
the  order  Is : 

Exception  sustained;  verdict  set  aside. 
All  concurred. 


WHITE  et  al.  v.  POOLE  et  al. 

(Supreme  Court  of  New  Hampshire.    Grafton. 
Nov.  7,  1905.) 

1.  BQUITT— PLKADIRG— BlU^-AXCNDlOKT. 

A  bill  for  the  specific  performance  of  an 
oral  contract  to  convey  land,  which  does  not 
allege  the  contract  with  snificient  definiteneaa, 
may  be  amended  bo  as  to  make  it  sufficiently 
definite  to  enable  a  court  of  equity  to  grant 
relief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  K  652,  E$53;  vol.  44,  Cent. 
Dig.  Specific  Performance,  §  376.] 

2.  VinOOB    AND    PtTBCHASEB  —  CONTBACTS    TO 

Convey  IiAnd — Time  of  Pebfobuanck. 
Where  in  an  agreement  to  convey  land  no 
time  is  fixed  in  which  the  conveyance  is  to  be 
made,   the  grantor   has   a    reasonable   time   in 
which  to  make  it. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  g(  11&-121.] 

8.   Same— CONBIDEBATION— SuiTIOIENOT. 

A  promise  to  convey  land  in  consideration 
of  the  grantee  promising  to  remain  in  a  certain 
city,  and  to  abandon  her  purpose  to  go  to  a 
foreign  country  and  to  induce  her  husband  to 
do  likewise,  is  supported  by  sufficiently  definite 
consideration ;  the  grantee  and  her  husband  be- 
ing required  to  remain  in  such  city  for  a  reason- 
able time  having  reference  to  the  nature  of  the 
contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  gS  223,  231 ;  vol.  48,  Cent 
Dig.  Vendor  and  Purchaser,  t  14.] 

4.  Specific  Pkbfobmancb— Parol  Contract 

—Part  Performance. 
Where  a  person  was  induced  by  another's 
oral  promise  to  convey  land  to  him  to  enter 
into  possession  of  the  land,  to  expend  large 
sums  in  the  way  of  improvements  thereon,  and 
to  continue  in  the  occupation  thereof,  managing 
and  controlling  the  same  as  his  own,  there  was 
such  performance  as  to  withdraw  the  case  from 
the  operation  of  the  statute  of  frauds,  and  au- 
thorize the  specific  performance  of  the  promise. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Specific  Performance,  $8  128-134.] 

Exceptions  from  Superior  Court;  Wallace, 
Chief  Judge. 

Writ  of  entry  by  one  White  and  another, 
executors  of  William  H.  White,  against  Annie 
L.  Poole  and  another,  in  which  defendant 
Annie  L.  Poole  filed  a  bill  for  the  specific 
performance  of  an  oral  agreement  to  convey. 
A  demurrer  to  the  bill  was  overruled,  sub- 
ject to  plaintiffs'  exception.  Exception  over- 
ruled. 

The  bill  alleges  that  the  plalntUts'  testa- 
tor, William  H.  White,  promised  the  defend- 
ant that.  If  she  would  abandon  her  purpose 
of  going  to  Cuba,  remain  In  Hanover,  and 
Induce  her  husband  to  do  the  same,  he  would 
build  and  give  to  her  a  bouse  In  Hanover ;  that 
In  consideration  of  this  promise,  and  In  reli- 
ance thereon,  the  defendant  and  her  husband 
abandoned  their  purpose  of  going  to  Cuba, 
rfflnalued  In  Hanover,  and  continued  there 
to  the  date  of  the  filing  of  the  blU;  that 
White,  In  pursuance  of  the  agreement,  se- 
lected a  lot  satisfactory  to  her,  paid  tor  it, 
and  took  the  deed  In  his  own  name,  but  in 
trust  for  the  defendant,  giving  as  a  reason 
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his  desire  to  transfer  the  complete  property 
to  ber  when  be  had  bnllt  a  bouse  thereon; 
that  shortly  afterward  White  erected  upon 
the  lot  a  bouse,  which  was  completed  la  1900, 
and  upon  its  completion  the  defendant.  In 
pursuance  of  the  contract,  moyed  Into  the 
house,  and  has  erer  since  occupied  It,  and 
with  the  knowledge  and  assent  of  White 
has  regarded  and  treated  it  as'  her  property, 
aitd  has  caused  to  be  expended  thereon  $500 
In  ImproTementa  and  repairs;  and  that  at 
the  time  of  his  death  In  1903  White  was  ar- 
ranging to  convey  the  property  to  her. 

Henry  F.  HoUls  and  Preecott  F.  Hall,  for 
plaintiffs.  Smith  A  Smith  and  Eklward  A. 
Lane,  for  defendants. 

BINOHAM,  J.  The  questions  in  this  case 
arise  on  the  plaintiffs'  demurrer  to  a  bill 
In  equity  filed  as  an  answer  to  the  writ  of 
entry  brought  by  the  plaintiffs  against  tbe 
defendant  to  recover  the  possession  of  cer- 
tain real  estate  in  Hanover.  The  plaintiffs 
contend  that  tbe  defendant  is  not  entitied 
to  the  relief  prayed  for  in  the  bill  for  tbe 
reason  that  the  terms  of  the  contract  there 
set  oat  are  not  sufficiently  definite  to  enable 
a  court  of  equity  to  decree  specific  perform- 
ance, and  that  their  demurrer  should  have 
been  sustained.  They  say  that,  according  to 
the  allegations  of  the  bill,  the  contract  be- 
tween the  testator  and  the  defendant  was 
simply  that  he  should  build  and  give  her  a 
boose  In  Hanover,  without  reference  to  any 
particular  lot  of  land  upon  which  the  house 
was  to  be  built  But  we  think  the  fair  mean- 
ing of  the  bill  is  that  tbe  defendant  made 
a  parol  contract  with  the  testator,  by  which 
he  was  to  convey  to  the  defendant  tiie  land 
claimed  in  tbe 'writ  of  entry.  If  such  con- 
tract is  not  alleged  with  sufficient  deflnlte- 
ness,  the  defendant  asks  leave  to  amend  the 
bill.  Such  amendment  may  be  made,  and 
will  render  unnecessary  tbe  consideration  of 
this  objection. 

No  time  being  fixed  within  which  the  testa- 
tor was  to  give  a  deed  of  the  property,  he 
was  entitled  to  a  reasonable  time  in  which 
to  do  so.  Brown  v.  Prescott,  63  N.  H.  61, 
62;  Kidder  v.  Flanders,  73  N.  H.  346,  61 
Atl.  675.  The  consideration  to  be  given  by 
tbe  defendant  seems  definite  enough.  It  was 
that  she  should  abandon  her  present  purpose 
of  going  to  Cuba,  and  remain  in  Hanover, 
and  that  she  should  induce  her  husband  to 
do  tbe  same.  The  time  that  they  were  to 
remain  In  Hanover  would  be  a  reasonable 
time,  having  reference  to  the  nature  of  the 
contract 

It  iB  alleged  in  the  bill  that  the  defend- 
ant induced  by  tbe  testator's  promise,  en- 
tered into  the  possession  of  the  property,  ex- 
pended large  sums  in  tbe  way  of  improve- 
ments, and  has  continued  in  the  occupation 
of  the  same  to  tbe  present  time,  managing 
and  controlling  it  as  her  own.    These  allega- 


tions are  sufficient  to  withdraw  the  case 
from  the  operation  of  tbe  statute  of  frauds. 
Tllton  V.  Tilton,  9  N.  H.  385,  390;  Seavey  v. 
Drake,  62  N.  H.  393;  Brown  v.  Prescott 
63  N.  H.  61 ;  StlUlngs  v.  Stillings,  67  N.  H. 
584,  42  Ati.  271. 
Bzception  overruled.    All  concurred. 


STANLEY  V.   PAYNE. 

(Supreme  Court  of  Vermont    Rutland.    Dee. 
7,  1905.) 

A8SATn.T    AMD     BATTXaT— RKTAKINO     POSSES- 
SION OT  Pbopebty— Justification. 

Where  defendant  on  tbe  expiration  of  bis 
lease  of  a  farm,  obtained  tbe  landlord's  per- 
mission to  leave  a  certain  box  in  the  barn,  and 
thereafter  defendant  visited  the  farm  and  told 
the  then  tenant  that  the  box  was  his  and  that  be 
intended  to  take  it,  it  was  not  sufficient  to  place 
the  tenant  in  tbe  attitude  of  a  wrongdoer  and 
Justify  defendant  in  the  use  of  force  and  vio- 
lence to  get  possession  of  his  box. 

[Ed.  Note. — For  cases  in  point,  see  voL  4, 
Cent  Dig.  Assault  and  Battery,  {{  13-15.] 

Rowell,  C.  J.,  dissenting. 

Exceptions  from  Rutland  County  Court; 
Munson,  Judge. 

Action  by  John  D.  Stanley  against  J.  R. 
Payne.  Judgment  In  favor  of  plaintiff,  and 
defendant  brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, START,  WATSON.  HASBLTON,  and 
POWERS,  JJ. 

B.  H.  O'Brien,  for  plaintiff.  Butler  &  Mol- 
oney, for  defendant 

TYLER,  J.  Trespass  for  assault  and  bat- 
tery. Pleas,  general  issue,  self-defense,  and 
defense  of  property.    Replication,  de  Injuria. 

Tbe  defendant  had  been  a  tenant  of  a  cer- 
tain farm,  and  it  appeared  that  prior  to 
April,  1,  1902,  when  his  term  expired,  he  and 
one-  Pratt,  the  owner  of  the  farm,  agreed 
that  a  certain  grain  box  that  belonged  to  the 
defendant  should  remain  In  the  bam  during 
that  spring,  and  that  the  defendant  might 
remove  it  at  any  time  after  that  season. 
The  plaintiff,  who  succeeded  the  defendant 
as  tenant  knew  nothing  of  this  agreement  nor 
of  the  defendant's  ownership  of  the  box,  be- 
side what  the  defendant  told  him  just  before 
the  assault  In  September,  1902,  the  defend- 
ant drove  to  the  farm  for  bis  box,  when  an 
affray  took  place  between  lilm  and  tbe  plain- 
tiff, of  which  they  were  the  only  witnesses, 
and  their  testimony  concerning  it  materially 
differed.  The  plaintiff  testified  that  the  de- 
fendant drove  up  and  stopped  in  front  of  the 
barn  doors  and  said  there  was  a  box  in  the 
barn  that  belonged  to  him,  and  that  he  was 
going  in  to  get  it ;  that  the  plaintiff  told  him 
not  to  go  into  tbe  barn  because  tbe  plaintiff 
did  not  know  whether  the  box  belonged  to  the 
defendant  or  to  Pratt ;  that  when  Pratt  came 
up,  the  plaintiff  would  inquire,  and, '  if  the 
box  belonged  to  tbe  defendant  the  plaintiff 
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would  draw  it  down  to  him  and  the7  would 
have  no  trouble;  that  the  defendant  said, 
with  an  oath,  that  he  should  go  into  the  bam ; 
that  the  plaintiff  went  into  the  barn  and 
the  defendant  followed;  that  the  plaintiff 
then  told  the  defendant  to  leave  the  box 
where  It  was  until  Pratt  came  in,  and,  if 
It  was  the  defendant's,  be  should  hare  it; 
that  the  defendant  took  hold  of  the  box  and 
started  to  draw  It  towards  the  bam  door, 
and  at  the  same  time  the  plaintiff  seized 
hold  of  the  opposite  side  of  it  and  pulled  it 
backwards;  that  the  defendant  pulled  It 
along,  and,  as  he  pulled  it,  a  little  piece  of 
it  came  off,  which  the  defendant  threw  down 
and  again  took  hold  of  the  box ;  that  the  de- 
fendant pulled  it  along  two-thirds  of  the  way 
across  the  bam  floor,  when  the  plaintiff  told 
the  defendant  that  he  was  not  going  to  pull 
it  any  farther,  but  the  defendant  kept  pulling 
it  along,  and  the  plaintiff  said,  "Now  leave 
it  alone,"  and  then  the  defendant  knocked 
him  down  and  Jumped  upon  him.  The  de- 
fendant testified  that  upon  coming  Into  the 
bam  he  told  the  plaintiff  that  the  box  was 
bis,  tliat  be  bad  a  right  to  it  and  that  he  pro- 
posed to  take  it,  whereupon  the  plaintiff 
pulled  it  back  and  broke  a  board  off  of  it, 
and  that  the  defendant  continued  to  draw  It 
toward  the  door;  that  the  plaintiff  then  as- 
saulted him,  seizing  him  by  the  neck  and 
shoulder,  and  that  he  resisted  this  assault, 
seizing  the  plaintiff  and  throwing  him  down 
upon  the  floor  of  the  bam,  and  holding  him 
there  a  short  time,  whereupon  the  plaintiff 
said  he  would  cease  flghtinis;  and  that  the 
defendant  thai  took  the  box  and  carried  it 
home. 

The  defendant  requested  the  court  to  charge 
as  follows:  "If  the  Jury  find  that  the  box 
was  the  property  of  the  defendant,  and  that 
It  was  left  on  the  premises  of  Pratt  for  his 
accommodation,  with  the  understanding  and 
agreement  that  the  defendant  could  go  there 
and  get  it  whenever  he  saw  fit  to  do  so,  then 
he  had  the  right  to  go  into  the  barn  and  take 
it,  and  this  would  be  so,  notwithstanding  any 
protest  or  notice  on  the  part  of  the  plaintiff 
not  to  do  80."  The  court  charged  that  nei- 
ther the  defendant's  ownership  of  the  box  nor 
the  plaintUTs  occupancy  of  the  bam  was  the 
controlling  fact  in  the  case ;  that  a  man  who 
owned  personal  property,  and  was  in  posses- 
sion of  it,  might  Justify  an  assault  to  main- 
tain bis  possession,  but,  if  the  possession 
were  In  another  person  the  owner  could  not 
Justify  an  assault  upon  that  person  to  en- 
able the  owner  to  obtain  the  possession.  A 
more  specific  instractlon  was:  "The  box, 
bdng  in  the  bam  which  was  in  the  occupancy 
of  the  plaintiff,  was  in  the  plaintlfTs  posses- 
sion to  start  with,  and  the  defendant  could 
not  Justify  an  assault  to  take  it  out  of  that 
possesion,  thus  arising  from  the  fact  that 
It  was  in  the  bam  which  was  In  the  plaintiff's 
occupancy.  But  If  the  defendant  entered  the 
bam  without  opposition  or  resistance  on  the 


part  of  the  plaintiff,  and,  so  being  In  the 
barn,  obtained  complete  manual  poaaessloo 
and  control  of  the  box  without  committing 
any  assault  upon  the  plaintiff,  the  box  would 
then  be  In  the  possession  of  the  defoidant, 
although  still  within  the  plaintUTs  iMun,  and 
the  defendant  could  then  Justify  an  assault 
upon  the  plaintiff  to  keep  possession  of  it 
If  the  plaintiff  then  underto<A  to  take  It 
away  from  him."  Further,  that:  "If  the 
defendant  has  failed  to  make  out  his  Justi- 
fication, then  the  plaintiff  will  be  entitled 
to  a  verdict  because  of  the  fact,  conceded  by 
the  defendant,  that  he  laid  hands  upon  the 
plaintiff.  The  real  question  is  whether  he 
was  Justified  in  doing  this  because  of  the 
previous  assault  of  the  plaintiff,  or  for  the 
protection  of  the  personal  property  in  his 
possession." 

The  defendant  contends  that  there  was  er- 
ror In  the  court's  omission  to  charge  as  re- 
quested, and  In  the  charge  as  given.  The  de- 
cisions upon  the  question  here  presented  are 
somewhat  at  variance.  In  the  notes  to 
Barnes  ▼.  Martin,  82  Am.  Dec.  670,  Mr.  Free- 
man says:  "Whether  the  owner  of  personal 
property  or  the  one  entitled  to  its  possession 
has  the  right  under  any  or  all  circumstances 
to  retake  it,  if  it  Is  wrongfully  taken  or  de- 
tained from  lilm,  is  an  interesting  question 
and  one  of  some  practical  importance;  but, 
strange  to  say.  It  is  one  to  which  the  law  as 
yet  gives  no  certain  answer."  It  Is  apparent, 
however,  that  many  of  the  decisions  differ 
from  each  other  only  in  applying  the  rules 
of  law  to  the  circumstances  of  given  cases. 
Tale  V.  Seely  et  al.,  15  Vt  221,  supports  the 
defendant's  contention.  There  the  defend- 
ants went  to  the  plaintiff's  land  with  teams 
for  the  purpose  of  drawing  away  a  quantity 
of  poles  lying  upon  the  land.  Both  parties 
claimed  to  own  the  poles,  but  the  decision 
went  upon  the  ground  that  the  defendants 
in  fact  owned  them;  and  it  was  held  that 
they  had  a  legal  right  to  enter  upon  the 
plaintiff's  land  to  remove  their  property,  and 
that,  if  the  plaintiff  attempted  to  hinder  them 
In  the  enjoyment  of  the  right,  the  defend- 
ants were  Justified  in  using  as  much  force 
as  was  necessary  to  overcome  the  hinderance. 
Sterling  v.  Warden,  61  N.  H.  217,  12  Am.  Rep. 
80,  is  like  Tale  v.  Seely  in  its  facts,  and  sus- 
tains the  same  doctrine. 

The  defendant  also  claims  Richardson  v. 
Anthony,  12  Vt  273,  as  an  authority.  In 
that  case  the  defendant's  cattle  were  in  the 
plaintiff's  close  without  the  fault  of  either 
parly.  The  plaintiff  did  not  claim  to  hold 
them  as  estrays,  and,  as  the  court  said,  he 
did  not  and  could  not  have  owned  tbem; 
yet  he  forbade  the  defendant  breaking  the 
close  to  get  them,  and  claimed  to  own  them 
himself.  Held,  that  the  defendant  was  justi- 
fied In  breaking  the  close  and  in  talcing 
his  property,  but  no  force  was  used.  Ben- 
nett, J.  dissented,  and  Williams,  C  J.,  re- 
marked in  the  opinion  that  "the  right  of  the 
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owner  of  personal  chattels  to  enter  on  the 
posseaslon  of  another  to  reclaim  property 
may  depend  entirely  on  the  manner  In  which 
the  possession  was  obtained."  Whether  the 
court  would  have  justified  the  d^endant  In 
using  all  necessary  force  to  overcome  the 
plaintiff's  resistance,  If  he  had  resisted,  or 
held  that  the  defendant  should  haye  resorted 
to  an  action  at  law,  Is  a  matter  of  conjec- 
ture. This  question  was  before  the  court 
In  Klrby  v.  Foster,  17  R.  I.  437,  22  Atl. 
nil,  14  L.  B.  A.  817,  and  Stlness,  J,,  said: 
"Unquestionably,  If  one  takes  another's  prop- 
erty from  his  possession  without '  right  and 
against  his  will,  the  owner  or  person  In 
charge  may  protect  his  possession  or  retake 
the  property  by  the  use  of  necessary  force. 
He  la  not  bound  to  stand  by  and  submit 
to  wrongful  dispossession  or  larceny  when 
he  can  stop  It  and  he  Is  not  guilty  of 
assault  in  thus  defending  his  right  by  using 
force  to  prevent  his  property  from  being 
carried  away.  But  this  right  of  defense  and 
recaptnre  involTes  two  things:  First  pos- 
■easion  by  the  owner;  and,  second,  a  purely 
wrongful  taking  or  conversion  without  a 
claim  of  right  If  one  has  intrusted  his 
propoiy  to  another  who  afterwards  honestly, 
tboogh  erroneously,  claims  it  as  his  own, 
the  owner  has  no  right  to  retake  It  by  per- 
sonal force.  If  he  has,  the  actions  of  re- 
plevin and  trover  in  many  cases  are  of  little 
use.  The  law  does  not  permit  parties  to 
take  the  settlement  of  conflicting  claims  Into 
their  own  bands.  It  gives  the  right  of  de- 
fense, but  not  of  redress.  The  circumstances 
may  be  exasperating.  The  remedy  at  law 
may  seem  to  be  Inadequate,  but  still  the  In- 
jured party  cannot  be  arbiter  of  his  own 
claim.  Public  order  and  the  public  peace 
are  of  greater  consequence  than  a  private 
right  or  an  occasional  hardship.  Inadequacy 
of  remedy  is  of  frequent  occurrence,  but  it 
cannot  find  Its  complement  In  personal  vio- 
lence." 

The  general  rule  is  that  a  right  of  prop- 
erty merely,  not  joined  with  the  possession, 
will  not  justify  the  owner  in  committing 
an  assault  and  battery  upon  the  person  in 
possession  for  the  purpose  of  regaining  pos- 
session, although  the  possession  is  wrongfully 
withheld.  Bliss  v.  Johnson,  73  N.  Y.  529; 
Barnes  v.  Martin,  16  Wis.  240,  82  Am.  Dec. 
670.  It  was  also  held,  in  Churchill  v.  Hulbert 
110  Mass.  42,  14  Am.  Rep.  578,  that  though 
the  defendant  had  an  Irrevocable  license  from 
the  plalntifC  to  enter  upon  his  land  and  re- 
move cwtaln  personal  property  that  belonged 
to  the  defendant  yet  if  ^e  plaintiff  resisted 
the  entry,  under  a  claim  that  the  defendant 
had  already  removed  all  the  property  that 
was  his,  he  had  no  right  to  use  personal 
violence  to  overpower  the  plaintiff's  resist- 
ance and  enforce  his  claim.  In  Hodgeden  v. 
Habbard,  18  Vt  604,  46  Am.  Dea  167,  th* 
82  A.— 82 


plaintiff  bought  a  stove  of  the  defendant 
through  false  and  fraudulent  representations 
as  to  his  solvency  and  means  of  paying  for  It 
Held,  that  he  acquired  no  right  either  of  prop- 
erty or  possession,  in  the  stove,  and  that  the 
owner  was  justified  in  pursuing  him  and  re- 
taking the  property  in  the  highway,  and  in  us- 
ing as  much  force  as  was  necessary  in  over- 
coming the  purchaser's  resistance.  In  John- 
son V.  Perry,  56  Vt  703,  48  Am.  Rep.  826, 
where  the  plaintiff  went  Into  the  defendant's 
mlllyard  and,  without  right  or  license,  loaded 
the  defendant's  slabs  upon  the  plaintiff's 
sled,  it  was  held  that  the  defendant  might 
use  such  force  as  was  necessary  to  retake 
his  property.  Neither  of  these  cases  is  au- 
thority for  the  defendant  for  in  each  the 
taking  was  wrongful.  In  the  first  trial  of 
Johnson  v.  Perry  both  parties  claimed  to 
own  the  wood,  but  the  defendant  admitted 
that  the  plaintiff  had  peaceably  entered  his. 
the  defendant's  premises,  and  got  possession 
of  It  by  loading  it  upon  his  sled.  This  court 
correctly  held  in  that  case  (64  Vt  469)  that, 
if  the  slabs  were  the  plaintifTs,  he,  having 
possession  of  them,  "had  the  right  to  maintain 
that  possession  against  the  defendant  and 
every  one  else."  Therefore  that  decision  is 
not  in  point  for  the  defendant  In  both 
opinions  in  Johnson  v.  Perry  the  court  re- 
ferred to  Tale  T.  Seely  and  Richardson  v. 
Anthony  as  authorities,  which,  we  think, 
was  inadvertoaoe,  for  the  rule  In  these  cases 
was  applied  to  different  facts  from  those 
that  appeared  in  Johnson  v.  Perry,  and  went 
beyond  what  was  necessary  for  the  decision 
of  that  case.  Judge  Redfield,  In  his  opinion 
in  Dustln  v.  C!owdry,  28  Vt  631,  evidently 
doubted  the  soundness  of  the  doctrine  laid 
down  In  the  two  early  cases  above  cited. 

In  the  present  case  the  plaintiff  had  not 
wrongfnlly  taken  nor  wrongfully  withheld 
the  defendant's  property  when  the  latter  un- 
dertook to  recover  it  The  case  does  not 
even  show  a  demand  for  It  by  the  defendant 
and  a  refusal  by  the  plaintiff  to  deliver 
it  but  a  declaration  by  the  defendant  that 
the  box  was  his  and  that  he  should  take 
it  which  was  not  sufBcient  to  place  the 
plaintiff  in  the  attitude  of  a  wrongdoer, 
and  justify  the  defendant  In  the  use  of  force 
and  violence  to  get  possession  of  the  chattel. 
In  the  opinion  of  a  majority  of  the  court 
the  rule  stated  in  the  Rhode  Island  case 
should  be  applied  to  the  facts  in  the  case 
at  bar,  rather  than  the  rule  in  Tale  v. 
Seely.  The  request  to  charge  was  properly 
denied,  and  the  charge  as  given  was  without 
error.  Tale  ▼.  Seely,  so  far  as  it  conflicts 
with  the  views  herein  expressed,  is  no  longer 
to  be  regarded  as  authority  ui)on  this  sub- 
ject 

Judgment  affirmed. 

ROWBLL,  O.  Jn  dlssenta. 
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GBRRY  et  aL  v.  AMERICAN  EXP.  CO. 

(Supreme  Judicial  Court  of  Maine.    Dec.  1, 
1905.) 

L  CarBIXBS  —  CONTBACT— LUIITKD    lilABIUTT 

Thereundxb. 
A  common  carrier  may  limit  bis  responsi- 
bility for  property  intrusted  to  him  by  a  notice 
containing  reasonable  and  suitable  restrictions, 
if  brougbt  home  to  the  owner  of  the  goods  de- 
livered for  transportation,  and  assented  to  clear- 
ly and  uneqaivocally  by  him,  if  it  also  appears 
that  the  terms  on  which  the  carrier  proposed 
to  carry  the  goods  were  adopted  as  the  contract 
between  the  parties,  according  to  which  the 
service  of  the  carrier  was  to  be  rendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  {§  675,  m.) 

2.  Savi:— Receipts  for   Fbeioht. 

In  the  case  at  bar  the  defendant  furnished 
the  plaintiffs  a  book  of  blank  receipts,  in  which 
the  plaintiffs  entered  their  shipments.  At  the 
top  of  each  sheet  of  these  receipts  there  was 
printed  the  following:  "The  property  herein- 
after described  to  be  forwarded  subject  to  the 
terms  and  conditions  of  the  company's  regular 
form  of  receipts  printed  on  the  inside  cover  of 
this  l)ook."  Below  this  were  entered  the  date, 
amount,  and  destination  of  each  shipment,  ana 
receipted  by  the  defendant's  agent  when  the 
goods  were  taken  by  him.  On  the  inside  cover 
was  a  notice  to  shippers,  not  involved  in  this 
case,  and  at  the  bottom,  in  larger  type,  the  fol- 
lowing: "The  liability  of  this  company  is 
iimited  to  $50,  at  which  snm  the  property  is 
hereby  valued,  unless  the  just  and  true  value 
is  stated  in  this  receipt."  In  the  receipt  for 
the  shipment  of  the  goods  by  the  plaintiff  in 
this  suit  no  value  of  the  goods  was  stated.  The 
goods  injured,  however,  were  of  a  much  greater 
value  than  $50,  and  tlie  loss  by  reason  of  the 
injury  was  more  than  $50.  The  plaintiffs 
claimed  that  they  did  not  read  the  terms  and 
conditions  in  the  shipping  book  given  them  by 
the  defendant. 

Held,  that  the  receipt  in  this  case  incorpo- 
rated into  it  the  limitation  of  liability  contained 
in  the  conditions  printed  in  the  books  of  re- 
ceipts used  by  the  plaintiffs.  Upon  that  receipt, 
and  under  its  conditions,  the  defendant  received 
the  goods,  and  upon  it  the  plaintiffs  delivered 
the  goods.  This  constituted  the  contract  be- 
tween the  parties,  and,  in  the  absence  of  fraud 
or  misrepresentation,  the  plaintiffs  are  iMund  by 
its  expressed  terms.  They  cannot  be  permitted 
to  say  that,  by  their  own  inattention,  they  did 
not  read  the  terms  and  conditions,  and  thereby 
impose  upon  the  defendant  a  greater  value  than 
that  expressed  in  the  contract. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §|  087-692.] 

3.  TbIAL— DlBECTlNG   VERDICT. 

Further  held,  that  the  ruling  of  the  pre- 
siding  justice   in   directing  a   verdict   for.  the 
plaintiffs  based  upon  the  limited  liability  °of  the 
defendant  was  correct 
(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County. 

Action  by  Freeland  J.  Gerry  and  others 
against  the  American  Express  Company.  Ver- 
dict for  plalntifFs  for  less  than  the  amount 
claimed,  and  they  except  Exceptions  over- 
ruled. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY. STROUT,  SAVAGE,  and  PEABODT, 
JJ. 

Calvin  W.  Brown,  for  plaintiffs.  0.  F. 
Woodard,  for  defendant 


:STROUT,  J.  PlalntHts  shipped  by  de- 
fendant company  61  cans  of  cream  from 
Belfast  to  Boston.  Before  delivery  It  be- 
came frozen  and  was  injured,  and  plaintiffs 
claim  damages  therefor.  Defendant  admits 
a  limited  liability  only,  and  on  the  18th  day 
of  October,  1904,  tendered  plaintiffs  $55  in 
full  for  its  liability,  and  brought  the  amoant 
into  court  Plaintiffs  refused  to  accept  It 
and  claims  to  recover  the  value  of  the  cream, 
stated  to  be  $457.50,  less  amount  realized 
from  the  butter  made  therefrom,  which  left 
a  net  loss  of  $114.18,  which  plaintiffs  seek 
to  recover  In  this  action. 

Plaintiffs  were  presented  by  defendant 
with  a  book  of  blank  receipts,  In  wlilcb 
plaintiffs  entered  their  shipments.  At  tbe 
top  of  each  sheet  of  these  receipts  there 
was  printed,  "Tbe  property  hereinafter  de- 
scribed to  be  forwarded  subject  to  tbe  terms 
and  conditions  of  tbe  company's  regular 
form  of  receipt  printed  on  Inside  cover  of 
this  book."  Below  this  were  entered  tbe 
date,  amount,  and  destination  of  each  sUp- 
ment,  and  receipted  by  defendant's  agent 
when  tbe  goods  were  taken  by  him.  Pasted 
on  tbe  inside  cover  of  the  book  was  a  notice 
to  shippers  not  involved  here,  and  at  tbe 
bottom,  in  larger  type,  the  following:  "The 
liability  of  this  company  is  limited  to  $50, 
at  which  sum  tbe  property  Is  hereby  valued; 
unless  the  Just  and  true  valne  is  stated  In 
this  receipt"  In  tbe  receipt  for  tbe  ship- 
ment of  this  cream  no  value  was  stated. 
Defense  claims  that  plaintiffs  are  bound 
by  this  limitation.  Tbe  presiding  Justice 
ordered  a  verdict  for  plaintiffs  for  $52.25, 
that  being  for  $50  and  Interest  thereon  from 
the  date  of  shipment  to  the  date  of  the  ten- 
der. To  this  ruling  exception  was  taken. 
There  Is  also  the  general  motion  for  a  new 
trial. 

It  is  well  settled  that  a  common  carrier 
may  "limit  his  responsibility  for  property 
intrusted  to  him  by  a  notice  containing  rea- 
sonable and  suitable  restrictions,  if  brought 
home  to  the  owner  of  goods  delivered  for 
transportation,  and  assented  to  clearly  and 
unequivocally  by  him,"  and  If  it  appears 
"that  tbe  terms  on  which  the  carrier  pro- 
posed to  carry  tbe  goods  were  adopted  as 
the  contract  between  tbe  parties,  according 
to  which  the  service  of  the  carrier  was  to 
be  rendered."  Fillebrown  v.  Grand  Trunk 
Ry.  Co.,  55  Me.  468,  92  Am.  Dec.  606.  Tbe 
limitation  in  defendant's  receipts  in  this 
case  cannot  be  considered  unreasonable. 
The  rate  for  transportation  and  the  care  to 
be  bestowed  upon  them  depends  very  large- 
ly upon  their  value,  and  tbe  carrier  may 
well  require  the  value  to  be  stated,  if  be  is 
to  be  held  responsible  to  tbe  extent  of  the 
common-law  liability  of  common  carriers. 
Plaintiffs  had  been  shipping  cream  by  the 
defendant,  and  having  their  receipts  in  the 
same  book  of  receipts  almost  daily  from  Jan- ' 
uary  24,  1902,  and  in  all,  or  nearly  all,  tbe 
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shipments  the  receipts  were  filled  out  by  the 
plaintiffs  or  their  agent,  and  signed  by  de- 
fendant's receiving  agent  In  no  case  did 
they  give  the  value  of  the  shipment  to  de- 
fendant They  say  they  did  not  read  the 
terms  and  conditions  in  the  shipping  book, 
but  it  seems  incredible  that  using  that  book 
almost  daily  for  nearly  two  years,  and  fill- 
ing in  the  blanks  at  every  shipment,  the  eye 
could  have  failed  to  catch  the  distinct  notice 
of  limitation  of  liability.  Lapse  of  memory 
la  much  more  probable. 

The  receipt  in  this  case  In  express  terms 
incorporated  into  It  the  limitation  of  liability 
contained  in  the  conditions  printed  in  the 
book  of  receipts  used  by  plaintiffs.  Upon 
that  receipt  and  under  its  conditions  de- 
fendant received  the  goods,  and  upon  It 
plaintiffs  delivered  them.  That  constituted 
the  contract  between  the  parties,  and,  in  the 
absence  of  fraud  or  misrepresentation,  which 
are  not  claimed,  the  plaintiffs  are  bound  by 
its  expressed  terms.  They  cannot  be  per- 
mitted to  say  that,  by  their  own  Inattention, 
they  did  not  read  the  terms  and  conditions, 
and  thereby  Impose  upon  defendant  a  greater 
liability  than  that  expressed  in  the  contract 
Squire  v.  New  York  Cent  R.  Co.,  98  Mass. 
239.  93  Am.  Dea  162. 

The  receipt  did  not  state  the  rate  i;pr 
transportation.  Consequently,  the  rate  would 
be  that  agreed  upon.  If  any;  otherwise  a 
reasonable  rate. 

But  It  Is  strongly  urged  that  the  rate  per 
can  for  transportation  had  been  specifically 
agreed  upon  by  the  parties,  and  therefore 
there  was  no  occasion  for  giving  the  value. 
One  of  the  plaintiffs  rather  vaguely  says  it 
was  agreed,  and  the  other  plaintiff  says  the 
rate  was  asked  for  and  given,  and  that  was 
all.  But  this  argument  overlooks  the  con- 
rideratlon  that  upon  the  value  of  the  goods 
largely  depends  the  degree  of  care  defendant 
would  exercise  to  iwotect  the  property.  If 
the  value  was  large,  and  liability  for  loss 
great  defendant  would  naturally  use  much 
greater  care  to  protect  from  loss  than  if  the 
value  was  trifling. 

It  Is  the  opinion  of  the  court  that  the 
ruling  was  right  and  the  entry  must  be: 

Motion  and  exceptions  overruled. 


W.  E.  LYNN  SHOE  CO.  v.  AUBURN- 
LYNN  SHOE  CO. 

(Supreme  Judicial  Court  of  Maine.    Nov.  16. 
1905.)  ^ 

1. -TBAnx- Masks   aho  Tbadx-Nauxs  —  Blb- 

IIXNTS. 

The  general  common-law  proposition  upon 
which  all  the  courts  unite  is  that  nny  words,  let- 
ters, figures,  marks  or  devices,  or  combinations  of 
any  of  these,  affixed  to  a  commercial  article 
and  used  primarily  to  indicate  the  origin  or 
ownersliip  of  it,  either  by  its  own  meaning  or 
bT  association  with  the  article,  and  not  em- 
ploved  merely  as  descriptive  of  such  article  to 
osaignaf   its   quality    or    ingredient    only,   or 


solely  as  a  geographical  name  without  any 
secondary  signification,  must  be  recognized  as 
a  valid  trade-mark. 

[EkL  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trade-Marks  and  Trade-Namss,  H 
4-7.  18.] 

2.  Sams— Untaib   OoKPKnnoN. 

All  the  courts  agree  that  one  man  shall 
not  be  i>ermitted,  by  imitating  such  distinctive 
name  or  mark  already  employed  by  another  to 
designate  a  commercial  article,  to  impose  upon 
the  public  an  article  of  his  own  manufacture 
as  the  genuine  article  of  another,  for  the  reason 
that  it  would  be  a  fraud  upon  the  manufacturer 
first  appropriating  such  mark,  and  also  a  fraud 
upon  the  consumers,  who  have  a  right  to  be 
protected  against  such  imposition. 

[Eld.  Note. — For  cases  in  point,  see  vol.  46. 
Gent  Dig.  Trade-Marks  and  Trade-Names,  {| 
65-72.] 

8.  Sahb— Oeoobaphioai.  Name. 

But  while  it  is  undoubtedly  the  general 
mle  that  a  geographical  name,  when  used  alone 
and  affixed  to  a  manofactored  article  for  the 
purpose  of  designating  the  piape  of  its  manu- 
facture or  the  address  of  the  manufacturer, 
cannot  be  appropriated  as  a  trade-mark,  it  has 
been  held  that  a  geographical  name  which  has 
long  been  used  to  indicate  a  particular  manu- 
factured artide  may  acquire  a  secondary  mean- 
ing as  the  designation  of  a  particular  class  of 
such  articles,  or  the  product  of  a  luirticuiar 
manufacturer,  and  thus  either  become  entitled 
to  protection  against  infringement  as  a  valid 
trade-mark  or  serve  as  the  buis  of  a  proceeding 
to    prevent   unfair   competition. 

[Ed.  Note. — For  cases  in  point  see  voL  46. 
Cent    Dig.   Trade-Marks  and   Trade-Names,   | 
13.) 
4.  Samk— Pabtioulab  Dkvick. 

The  leading  characteristic  which  distin- 
guishes the  trade-mark  under  consideration  in 
the  case  at  bar  from  the  ordinary  appropria- 
tion of  a  personal  name  or  geographical  term 
alone  as  a  trade-mark  is  the  tact  that  in  the 
plaintiff's  trade-mark,  the  geographical  and  per- 
sonal names  were  both  combined  In  an  original 
device  bearing  the  words  "Auburn-Lynn  Shoes, 
Auburn,  Maine." 
B.  Sams. 

This  arbitrary  composite  name  of  the  plain- 
tiff's product  with  the  location  of  the  manu- 
factory expressly  added,  constituted  an  im- 
personal trade-mark.  It  was  a  trade-mark 
which  others  could  not  use  with  equal  right 
and  equal  truth  for  the  same  purpose.  The 
plaintitC  had  acquired  the  exclusive  right  to  the 
use  of  it,  and  the  adoption  by  the  defendant  of 
the  phrase  "Auburn-Lynn  Shoe  Co."  as  a  trade- 
mark and  corporate  name  was  an  unauthorized 
simulation  of  the  plaintiff's  trade-mark,  and 
constituted  an  infringement  of  the  plaintiff's 
property  right,  without  other  proof  of  a  fraudu- 
lent Intent  on  the  part  of  the  defendant 

6.   Same— INFBINGKMERT. 

In  contemplation  of  law,  two  trade-marks 
are  substantially  the  same  '  if  the  resemblance 
between  them  is  so  close  that  it  deceives  a 
customer  exercising  ordinary  caution  in  .  his 
dealing  and  induces  him  to  purchase  the  goods 
of  one  manufacturer  for  those  of  another.  A 
critical  comparison  of  two  trade-marks  placed 
side  by  side  might  disclose  differences  in  both 
words  and  devices;  but  if  the  similarity  is  of 
such  a  character  as  to  convey  a  false  impression 
to  the  minds  of  ordinarily  careful  purchasers, 
respecting  the  Identity  of  the  manufactory  or 
of  the  goods,  it  is  sufficient  to  afford  ground 
for  redress. 

[Sid.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trade-Marks  and  Trade-Names,  | 
64.] 
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T.  SAii»— Uhfaib  CoMPmnoH — Intent. 

The  defendant's  agtn'eBsiona  upon  the  rifhtt 
of  the  plaintiff  prior  to  the  change  of  its  nam* 
to  "Lnnn  &  Lynn  Co."  constituted  npt  only  a 
Tlolation  of  the  fvueitH  law  covering  unfair 
competition,  bat  also  a  specific  and  positive  in- 
fringement of  the  plaintiff's  exclusive  right  to 
the  use  of  a  technical  trade-mark  and  trade- 
name. The  law  of  trade-marks,  it  is  true,  is 
bat  a  special  feature  of  the  general  law  of  un- 
fair competition  in  trade,  which  rests  upon  the 
elementary  principle  that  no  person  has  the 
right  to  sell  nis  goods  for  those  of  another ;  bat 
there  are  important  distinctions  to  lie  observed 
between  thenx.  Unfair  competition,  unlike  the 
infringement  of  technical  trade-marks,  does  not 
necessarily  involve  the  violation  of  any  exduaive 
right  in  the  plaintiff  to  the  use  of  the  names 
or  symbols  employed  by  the  defendant,  but 
there  may  be  unfair  competition  resulting  from 
an  unauthorized  and  improper  use  of  such 
names  and  spibols,  although  the  plaintiff  haa 
no  property  right  in  them  as  a  trade-mark.  Any 
conduct  designed  and  having  a  natural  tendency 
to  deceive  the  public,  and  enable  one  man  to 
dispose  of  bis  goods  for  those  of  another,  may 
be  unfair  competition  and  be  enjoined,  although 
it  is  not  expressly  shown  that  any  particular 
person  was  thereby  actually  deceived.  Again, 
in  cases  of  technioQ  trade-mark,  the  fraudulent 
intent  to  deceive  is  presumed,  while  in  cases 
«t  unfair  comi)etition,  the  plaintiff  must  prov* 
this  intent  or  show  facts  and  circnmstanoea 
from  which  it  may  tie  reasonably  inferred. 

Held,  that  the  findings  and  conclusions  of  th« 
Justice  of  the  first  instance  were  Justified  by  the 
facts  reported.  Therefore  all  of  the  provisions 
of  the  decree  signed  by  the  Justice  of  the  first 
instance  are  affirmed  without  modification,  ex- 
cept the  sixth  paragraph  in  regard  to  the  extent 
of  the  accounting  to  which  the  plaintill  is  en- 
titled. 

[Sid.  Note. — For  cases  in  point,  see  voL  46. 
Gent  Dig.  Trade-Marks  and  Trade-Names,  {( 
78-88,  104%.] 

8.  Samx— DAVAOEft— Pbofits. 

The  rule  which  now  prevails  In  the  equity 
courts,  respecting  the  wrongdoer's  accountabili- 
ty for  the  "profits  and  damages"  resulting  from 
hia  unlawful  acts,  requires  the  master,  not  only 
to  take  an  account  of  all  profits  made  by  the 
defendant,  but  also  to  make  an  inquiry  in  regard 
to  all  damages  sustained  by  the  plaintiff  on 
account  of  the  defendant's  wrongful  acts;  and, 
since  it  cannot  l>e  ascertained  with  any  reason- 
able certainty  how  much  of  the  profit  is  due  to 
the  trade-mark  and  how  much  to  the  Intrinsic 
value  of  the  commodity,  the  whole  will  be 
awarded  to  the  plaintiff.  It  is  well  settied  that 
the  profits  recoverable  in  equity  for  unfair 
competition  are  governed  by  the  same  rule  as 
in  cases  of  infringement  of  trade-marks. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
CJent.  Dig.  Trade-Marks,  and  Trade-Names,  f 
112.] 

9.  Saub— FOBlf  OF  Relixt. 

It  is  therefore  further  held  that  the  plaintiff 
Is  entitled  to  an  accounting,  not  only  for  the 
profits  realized  by  the  defendant  company  from 
sales  of  shoes  upon  which  was  Impressed  the 
trade-mark  of  the  Auburn-Lynn  Shoe  Company, 
or  any  simulated  trade-mark  using  the  name 
"Auburn-Lynn,"  but  also  for  the  profits  result- 
ing from  the  wrongful  acts  committed  by  the  de- 
fendant company  in  its  unfair  competition  with 
the  plaintiff  between  the  time  of  Us  change  of 
name  to  Luna  &  Lynn  Shoe  Company  and  th« 
date  of  the  decree. 
(OfficIaL) 

EzceptionB  from  Supreme  Judicial  Oonr^ 
Androscoggin  County,  in  Equity. 
Action  bx   W.    R.    Lynn   Shoe   Company 


against  the  Auburn-Lynn  Shoe  Company. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals, and  plaintur  prosecutes  exceptions. 
Appeal  dlBmissed,  and  exceptions  snBtained. 
Argued  before  WISWELL,  a  J.,  and 
WHITEHOUSB,  STROCT,  PBABODT.  and 
SPEAR,  JJ. 

Oakea,  Pnlslfer  &  Lndden  and  Enodi  Fo»- 
ter,  for  plaintiff.  George  O.  Wing,  George 
O.  Wing,  Jr.,  and  Wliite  &  Carter,  tor  de- 
fendant 

WHITEHOUSE,  J.  This  cause  In  equity 
comes  to  the  law  court  upon  the  appeal  of  the 
defendant  corporation  from  a  final  decree  en- 
joining it  from  an  xmlawful  nse  of  plaintUTa 
trade-mark  and  trade-name,  and  npon  the 
plaintiff's  exceptions  to  that  portion  of  the 
decree  respecting  the  extent  of  the  UabUity 
of  the  defendant  corporation  to  account  for 
the  profits  of  its  business. 

The  material  facts  established  bj  the  find- 
ing of  the  court  are  as  follows: 

The  plaintiff  corporation  has  been  engaged 
in  business  in  Anbom,  Me.,  since  1888,  mana- 
factnrlng  ladles'  boots  and  shoes  imder  sever- 
al styles,  among  which  are  "comfort"  and 
"common  sense."  The  corporation  was  nam- 
ed for  W.  R.  Lynn,  who  was  an  experienced 
n^anufacturer  of  shoes,  a  stockholder  in  the 
company  until  about  the  first  of  1908,  and 
the  superintendent  of  manufacture  for  sever- 
al years.  He  continued  bis  services  with  the 
corporation  until  June  6, 1903.  In  November, 
1899,  the  corporation  adopted  the  name  "Au- 
burn-Lynn Shoes"  as  the  name  of  a  part  of 
its  products,  and  that  name  was  nsed  as  a 
general  name  for  the  entire  product  for  twe 
or  three  years  prior  to  the  bringing  of  this 
bill,  and  became  the  trade-maiic  of  the  plaiB- 
tifTs  manufactured  product  In  June,  1903, 
the  plaintiff  adopted  a  trade-msA  in  the 
form   of   the  following  devlos: 

AUBURW.MAINE. 

A  cot  was  made  and  the  trade-mark  print- 
ed in  a  booklet  In  the  early  part  of  1903,  and 
6,000  copies  of  It  were  sent  out  for  the  nse 
of  the  trade.  The  trade-mark  stamp  was 
applied  to  the  plaintiff's  shoes  for  the  first 
time  in  Jxme,  1903.  The  plaintiff  also  ex- 
tensively nsed  the  term  "Aubtim-Lynn  Shoes" 
upon  its  labels,  postal  cards,  envelopes,  bill 
heads,  letter  heads,  orders,  blanks,  drcnlara, 
and  slips,  upon  which  the  words  "Auburn- 
Lynn  Shoes,  made  by  the  W.  R.  Lynn  Shoe 
Co.,  Auburn,  Maine,"  were  made  rerj  promi- 
nent In  the  trade-mark  and  trade-name 
"Auburn-Lynn  Shoes,"  the  word  "Auburn" 
signified  the  dty  of  Auburn,  the  place  of 
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■lannfacture,  and  tbe  word  "Lynn"  signifled 
W.  R.  Lynn,  the  superintendent  of  manu- 
factnre  in  tbe  plaintiff  corporation.  The  de- 
fendants Lunn  and  Reed  were  salesmen  for 
the  plaintiff,  each  having  assigned  to  him 
certain  territory  ta  the  western  states. 

Jnly  0,  1903,  the  defendants,  Lnnn,  Lynn, 
and  one  Sweet,  organized  tbe  defendant  cor- 
poration under  tbe  name  of  "The  Auburn- 
Lynn  Shoe  Company."  I^nn  was  president, 
Lunn  treasurer,  and  Lynn,  Lunn,  and  Sweet 
directors.  The  Auburn-Lynn  Shoe  Company 
entered  into  business  in  Auburn  near  tlie 
place  of  business  of  tbe  W.  R.  Lynn  Shoe 
Company.  Tbe  names  "Auburn"  and  "Lynn" 
in  tbe  name  of  tbe  corporation  were  intended 
to  represent  tbe  name  of  the  city  of  Auburn, 
Me.,  and  tbe  name  "Lynn,"  tbe  defendant 
W.  R.  Lynn,  who  was  known  as  a  manu- 
facturer. The  defendant  company,  soon  after 
Its  organisation,  adopted  tbe  following  trade- 
mark: 


aud  used  it  upon  tbe  first  goods  sent  out  un- 
der date  of  September  4,  1003.  Tbe  Auburn- 
Lynn  Shoe  Company  made  styles  of  goods 
similar  to  those  manufactured  by  tbe  W.  R. 
L>ynn  Shoe  Company,  under  tbe  names  of 
"common  sense"  and  "old  ladles"  shoes,  etc., 
but  tbey  were  not  identical,  though  many 
styles  were  not  readily  distinguishable.  Tbe 
Auburn-Lynn  Shoe  Company,  In  July  and  Au- 
gust, sent  letters  to  tbe  old  customers  of  the 
plaintiff,  calling  attention  to  the  fact  that  W. 
R.  Lynn  had  ceased  to  be  connected  with  tbe 
plaintiff  company,  and  that  a  new  corpora- 
tion bad  been  formed.  Reference  was  made, 
however,  to  tbe  "improved  styles"  to  be 
manufactured  by  tbe  Auburn-Lynn  Shoe 
Company.  Qrcnlars,  made  after  this  bill 
was  filed  and  served,  were  put  in  tbe  first 
cartons  shipped  by  tbe  defendant  company, 
and  were  also  sent  by  mail  to  tbe  former 
customers  of  tlie  W.  R.  Lyim  Shoe  Company. 
Tbey  were  beaded  with  the  trade-mark  of 
tbe  Auburn-Lynn  Sttoe  Company,  and  con- 
tained no  reference  to  tbe  fact  that  Mr. 
Lynn  bad  ceased  to  be  connected  witb  tbe 
W.  R.  L^nn  Shoe  Company,  or  that  the  Au- 
burn-Lynn Shoe  Company  was  not  tbe  same 
manufacturer  as  the  plaintiff.  But  they 
contained  the  following  sentence:  "Our 
common  sense  shoes  are  noted  for  softness 
and  excellent  wearing  qualities,  and  have 
brought  comfort  to  thousands  of  women 
troubled  with  aching  and  tender  feet"  At 
tbe  time  this  circular  was  first  issued,  tbe 


Aubum-I^mn  Shoe  Company  bad  sold  no 
goods. 

As  a  result  of  these  circumstances,  the 
plaintiff  in  tbe  fall  of  1908  found  unusual 
dlfllculty  in  selling  in  its  old  territory.  Many 
of  its  old  customers  gave  orders  to  tbe  new 
company,  and  also  much  confusion  arose  in 
regard  to  tbe  mail  intended  to  be  addressed 
to  the  plaintiff.  Before  the  organization  of 
the  defendant  company,  letters  Intended  for 
the  plaintiff  had  t>een  addressed  to  tbe  W. 
R.  Lynn  Shoe  Company  and  the  Auburn- 
I^un  Shoe  Company;  but  after  tbe  new  com- 
pany was  organized,  it  claimed  to  receive  and 
did  receive  and  open  all  letters  addressed  to 
tbe  Aubnm-Iynn  Shoe  Company.  When  tbe 
Aubum-I^im  Shoe  Company  commenced 
business,  it  provided  tbe  old  customers  ef 
tbe  W.  R.  Lynn  Shoe  Company  witb  en- 
velopes addressed  to  tbe  Auburn-Lynn  Shoe 
Company,  and  apparently  some  of  those  en- 
velopes were  used  by  tbe  customers  of  tbe 
plaintiff  in  sending  orders  and  remittances. 
At  least  82  letters,  between  August  4,  1903, 
and  the  time  of  bearing  this  bill  in  March, 
1904,  Intended  for  tbe  plaintiff,  but  addressed 
to  tbe  Auburn-Lynn  Shoe  Company,  came 
into  tt>e  hands  of  the  defendant  corporation. 
They  contained  orders,  checks,  and  general 
correspondence,  some  of  tbe  defendant's 
printed,  addressed  envelopes,  and  some  in 
writing.  They  were  mostly  from  old  cus- 
tomers, and  from  tbe  letters  the  defendant 
company  obtained  information  concerning 
tbe  business  of  the  plaintiff. 

On  the  15tb  day  of  September,  1903,  after 
this  bUl  was  brought,  tbe  defendant  corpora- 
tion changed  its  name  to  the  "Lunn  ft  Lynn 
Shoe  Company,'*  but  it  continued  to  use  tbe 
old  stationery  and  copies  of  tbe  printed 
trade-mark,  substituting  "Lunn  &"  for  "Au- 
burn" in  red  ink;  the  word  "Auburn"  being 
crossed,  but  not  obliterated. 

The  defendant'  Reed  was  employed  by  tlie 
defendant  company  as  salesman,  and  has 
covered  practically  tbe  same  territory  as  he 
did  with  tbe  old  company.  It  was  tbe  un- 
derstanding that  be  should  visit  the  old 
customers  of  the  plaintiff,  and  be  did  so. 
The  defendant  Lunn  acted  as  salesman  for 
tbe  defendant  company  from  September  un- 
til November,  covering  bis  old  territory.  Af- 
ter September  22,  1903,  no  goods  were  billed 
by  the  defendant  company  under  tbe  name  of 
tbe  Auburn-Lynn  Shoe  Company,  but  under 
tbe  name  of  the  Lunn  &  Liyim  Shoe  Company. 
After  tbe  change  of  name,  one  order  only 
appears  to  have  been  taken  by  tbe  defend- 
ant's salesman  on  the  order  blanks  of  the 
Auburn-Lynn  Shoe  Company. 

Tbe  inference  and  legal  conclusions  dedud- 
ble  from  the  findings  of  fact  are  thus  stated 
by  the  presiding  judge  before  whom  the  testi- 
mony was  taken: 

"I  rule  that  tbe  term  'Auburn-Lynn  Shoes,' 
adopted  by  tbe  plaintiff  and  affixed  by  it  to 
its   goods,   as  a  combination   was  a  valid 
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trade-mark  and  trade-name,  tbougb  it  was 
in  part  geographical.  I  hold  that  the  plain- 
tiff had  acquired  by  use  an  exclusive  right  to 
the  name  'Auburn-Lynn  Shoes'  as  a  trade- 
mark and  trade-name. 

"I  hold  that  the  conduct  of  the  defendant 
company,  In  adopting  the  phrase  'Aubum- 
L^n  Shoe  Company*  as  Its  trade-mark,  and 
In  conducting  a  shoe  business  under  that 
corporate  name,  manufacturing  goods  similar 
in  style  and  character  to  those  manufactured 
by  the  plaintiff  and  so  nearly  so  as  not  to 
be  distinguishable  by  ordinary  obseryers,  ad- 
vertising and  selling  those  goods  in  the  ter- 
ritory covered  by  Lunn  and  Reed  when  they 
were  acting  for  the  plaintiff  company  in  the 
sale  of  Auburn-Lynn  shoes,  constituted  un- 
fair competition.  I  think  It  was  well  cal- 
culated to  mislead  customers,  notwithstand- 
ing the  correspondence  of  the  defendant 
company  and  its  officers  to  the  old  customers, 
in  which  they  stated  that  a  new  corporation 
had  been  formed,  and  that  Mr.  Lynn  had 
ceased  to  be  connected  with  the  plaintiff 
company.  And  although  the  trade  custom- 
ers of  the  plaintiff  migbt  even  generally  be 
Informed  of  the  situation,  the  purchasing 
public,  so  far  as  it  appears,  was  not  in- 
formed, and  could  not  well  be  Informed,  and 
were  liable  to  be  deceived,  and  the  plaintiff, 
at  the  same  time,  injured  thereby.  Those 
who  had  been  In  the  habit  of  dealing  In 
and  purchasing  the  Auburn-Lynn  shoes 
might  well  understand  that  the  product  of 
the  Auburn-Lynn  Shoe  Company  represent- 
ed the  plalntlfCs  manufacture.  And,  even 
after  the  change  of  name  to  Lunn  &  Lynn 
Shoe  Company,  the  use  of  the  old  literature, 
so  changed  as  only  to  Indicate  that  the  Lunn 
&  Lynn  Shoe  Company  was  the  successor 
of  the  Auburn-Lynn  Shoe  Company,  did  not 
help  the  matter.  If  customers  could  be 
led  to  believe  that  the  Auburn-Lynn  Shoe 
Company  was  the  manufacturer  of  shoes 
which  they  bad  formerly  bought  as  'Au- 
burn-Lynn Shoes,'  they  would  not  be  unde- 
ceived by  seeing  literature  In  which  'Au- 
burn' was  changed  to  'Lunn  &"  in  such  a 
way  as  to  give  the  impression  that  the 
Lunn  &  Lynn  Shoe  Company  was  a  successor 
of  the    'Auburn-Lynn    Shoe   Company.' 

I  do  not,  however,  find  that  the  use  of 
the  words  'Lunn  &  Lynn  Shoe  Company' 
is  an  infringement  upon  the  plalntitTs  rights, 
except  so  far  as  it  may,  by  the  manner  of 
use,  directly  or  indirectly  give  any  impres- 
sion that  it  Is  the  successor  of  the  Auburn- 
Lynn  Shoe  Company,  or  had,  or  has  ever 
had,  anything  to  do  with  the  manufacture 
of  the  'Auburn-Lynn  shoes.'  I  think  the 
defendant  company  may  lawfully  make  use 
of  the  composite  name  Lunn-Lynn,  although 
Lunn  was  formerly  the  salesman,  and  Lynn 
the  manufacturer,  of  the  Auburn-Lynn  shoes, 
and  although  Lynn  is  the  person  for  whom 
the  Auburn-Lynn  shoes  were  named  In  part 
The  defendant  company  must  not  use  its 


corporate  name  or  conduct  its  business  so 
as  to  convey  to  the  trade  the  impression  that 
its  manufactured  product  Is  the  Anbnm- 
Lynn  shoe  product  of  the  plaintiff,  or  that 
it  is  the  successor  of  the  plaintiff  or  of  the 
Auburn-Lynn  Shoe  Company,  and  it  must  so 
conduct  its  business  in  this  respect  that  per- 
sons of  ordinary  intelligence  may  not  be  de- 
ceived. I  think  the  duty  is  upon  it  to  take 
such  measures  as  may  be  necessary  to  clear- 
ly avoid  confusion. 

"I  think  the  defendant  company,  its  officers, 
agents,  and  servants,  should  be  enjoined  from 
the  use  in  any  way  of  the  trade-mark  and 
trade-name  'Auburn-Lynn  Shoes,'  as  applied 
to  its  product,  and  from  the  use  of  the  name 
'Auburn-Lynn  Shoe  Company*  In  the  mana- 
facture  and  sale  of  'Comfort,'  'Common 
Sense,'  'Old  Ladles,'  and  other  similar 
shoes,  or  in  business  or  correspondence  con- 
nected therewith,  and  from  the  use  of  the 
name  'Lunn  &  Lynn  Shoe  Company'  as  the 
successor  of  the  Auburn-Lynn  Shoe  Company, 
unless  in  each  instance  it  states  clearly  that 
it  is  not.  the  manufacturer  of  the  Auburn- 
Lynn  shoes." 

Thereupon  the  presiding  Judge  sustained 
the  bill  against  the  defendant  corporation 
and  entered  the  following  decree: 

"a)  That  the  plaintiff  is  entitled  to  the  ex- 
clusive use  of  the  name  'Auburn-Lynn  Shoes' 
as  a  trade-mark  and  a  trade-name. 

"(2)  That  the  defendant  corporation,  its 
officers,  agents,  and  servants,  be  and  are 
hereby  perpetually  enjoined  from  the  use 
in  any  way  of  the  trade-mark  or  trade-name 
'Auburn-Lynn  Shoes'  as  applied  to  Its  prod- 
uct. 

"(8)  That  the  defendant  company,  its  offi- 
cers, agents,  and  servants,  be  and  are  here- 
by perpetually  enjoined  from  the  use  of  the 
name  'Auburn-Lynn  Shoe  Company'  In  the 
manufacture  and  sale  of  'Comfort,'  'Com- 
mon Sense,'  'Old  Ladles,'  and  other  similar 
shoes,  and  from  the  use  of  said  name  'Au- 
burn-Lynn Shoe  Company'  In  its  business 
and  its  correspondence  connected  therewith. 

"(4)  That  the  said  defendant  company,  its 
officers,  agents,  and  servants,  be  and  are 
hereby  perpetually  enjoined  from  the  use  of 
the  name  'Lunn  ft  Lynn  Shoe  Company*  as 
the  successor  of  the  'Auburn-Lynn  SAoe 
Company,'  unless  in  each  Instance  It  states 
clearly  that  it  is  not  the  manufacturer  of 
the   'Auburn-Lynn  Shoes.* 

"(6)  That  the  defendant  company,  its  of- 
ficers, agents,  and  servants,  be  and  are  here- 
by perpetually  enjoined  from  the  use  of  its 
corporate  name  or  the  conduct  of  its  bud- 
ness  so  as  to  convey  to  the  trade  the  impres- 
sion that  its  manufactured  product  is  the 
Auburn-Lynn  shoe  product  of  the  plaintiff, 
or  that  It  is  the  successor  of  the  plaintiff, 
or  of  the  Auburn-Lynn  Shoe  Company,  and 
from  so  conducting  its  business  in  this  re- 
spect that  persons  of  ordinary  intelllgaice 
would  be  deceived  thereby. 
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"(8)  Tbat  It  be  referred  to  John  A.  Morrill, 
Esq.,  of  Anbnm,  a  master  in  chancery,  to 
take  an  account  of  all  tlie  profits  of  the  busi- 
ness of  the  defendant  corporation  growing 
out  of  sales  of  shoes  npon  which  was  im- 
pressed  the  trade-mark  of  the  Aabnm-Iiynn 
Shoe  Company,  or  any  simulated  trade-mark 
using  the  name  'Anbmn-Lynn.'  from  the 
Mh  day  of  July,  A.  D.  1903,  to  the  date  of 
this  decree,  and  ascertain  and  report  the 
amount  of  such  profits,  together  with  all 
damages  sustained  by  the  plaintiff  during 
said  period  by  the  wrongful  use  of  the  plain- 
tiff's trade-martc  and  trade-name,  and  by  the 
unfair  competition  of  the  defendant  corpo- 
ration daring  said  period." 

The  bill  was  dismissed  without  costs  as 
to  the  defendants  Lunn  and  Reed. 

It  is  the  opinion  of  the  court  that  these  de- 
ductions and  conclusions  were  clearly  war- 
ranted by  the  findings  of  fact,  and  that  the 
defendant's  appeal  must  be  dismissed. 

It  Is  contended  In  behalf  of  the  defendant 
company  that,  as  the  word  "Auburn"  In  the 
plaintlfTs  trade-name  indicated  the  place 
of  manufacture,  and  the  word  "Lynn"  sig- 
nified the  name  of  the  manufacturer,  the 
phrase  "Aubum-Lynn  Shoes"  could  not  be- 
come the  subject  of  an  exclusive  property 
right  of  the  plaintiff,  and  was  therefore  in- 
capable of  being  a  valid  trade-mark.  But 
this  contention  cannot  be  sustained. 

It  may  be  difficult  to  reconcile  the  conclu- 
sions reached  by  different  courts  upon  the 
tacts  reported  in  the  multitude  of  decisions 
relating  to  this  subject,  and  impracticable 
to  give  an  exact  statement  of  what  a  trade- 
mark may  consist  under  all  circumstances, 
but  an  analysis  of  the  leading  cases  shows 
tbat  they  are  all  in  substantial  accord  up- 
on the  equitable  principles  and  fundamental 
propositions  respecting  the  nature  and  protec- 
tion of  trade-marks.  "It  is  equitable,"  says 
Judge  Putnam,  in  Le  Page  Co.  ▼.  Russia 
Cement  Co.,  61  Fed.  941,  2  C.  C.  A  555,  17 
L.  R.  A.  864,  "that  a  manufacturer  who  has 
given  reputation  to  any  article  should  have 
the  privilege  of  realizing  the  fruits  of  his 
labors,  by  transmitting  bis  business  and  es- 
tablishment, with  the  reputation  which  has 
attached  to  them,  on  his  decease  to  tils 
legatees  or  executors,  or  during  his  lifetime 
to  purchasers;  and  it  is  also  in  accordance 
with  the  principles  of  law  and  Justice  to 
the  community  that  any  trade-mark,  includ- 
ing a  surname,  may  be  sold  with  the  busi- 
ness or  the  establishment  to  which  it  is  in- 
cident; because,  while  it  may  be  that  individ- 
ual efforts  give  them  their  value  at  the 
outside,  yet  afterwards  this  is  ordinarily 
made  permanent  as  a  part  of  the  entire 
organization,  or  as  appurtenant  to  the  locali- 
ty In  which  the  business  is  established,  and 
thence  forward  depends  less  on  the  individ- 
oal  efforts  of  the  originator  than  on  the  com- 
bined result  of  all  which  be  created."  The 
general  common-law  propositloD,  upon  which 


all  the  courts  nnlte^  Is  that  any  words,  let- 
ters, figures,  marks,  or  devices,  or  combina- 
tion of  any  of  these,  affixed  to  a  commer- 
cial article  and  used  primarily  to  indicate 
the  origin  or  ownership  of  it,  either  by  its 
own  meaning  or  by  association  with  the  arti- 
cle, and  not  employed  merely  as  descriptive 
of  such  article  to  designate  its  quality  or  in- 
gredient only,  or  solely  as  a  geographical 
name  without  any  secondary  signification, 
must  be  recognized  as  a  valid  trade-mark. 
All  the  courts  agree  that  one  man  shall  not  be 
permitted,  by  imitating  such  dlstlncnve  name 
or  mark  already  employed  by  another  to 
designate  a  commercial  article,  to  Impose  up- 
on the  public  an  article  of  his  own  manufac- 
ture as  the  genuine  article  of  another,  for  the 
obvious  reason  that  it  would  in  the  first  place 
be  a  fraud  upon  the  manufacturer  first  ap- 
propriating such  mark,  and,  secondly,  a  fraud 
upon  the  consumers,  who  have  a  right  to  be 
protected  against  such  imposition.  In  Sy- 
monds  et  al.  v.  Jones,  82  Me.  302,  19  Atl.  820, 
8  L.  R.  A.  570,  17  Am.  St  Rep.  485,  the  court 
say:  "The  public  come  to  associate  their 
names,  labels,  and  marks  with  the  products 
of  some  particular  origin  or  ownership,  or  of 
some  particular  factory,  farm,  etc.  It  is 
clear  that  such  names  thus  become  conven- 
ient for  the  consumer  and  valuable  to  the 
producer,  and  that  both  the  consumer  and  the 
producer  should  be  protected  against  their 
use  by  other  parties  upon  other  similar  prod- 
ucts. They  become  valuable  according  to  the 
familiarity  of  the  public- with  them,  and  the  ex- 
cellence of  the  product  designated  by  them. 
The  law  Justly  recognizes  such  names,  labels, 
and  marks  as  important  attributes  or  appurte- 
nances of  a  business,  and  as  proper  to  be  trans- 
ferred with  any  sale  or  transfer  of  the  business 
and  Its  plant."  See,  also.  Canal  Co.  v.  Clark,  18 
Wall.  311,  20  L.  Ea  681 ;  Brown  Cbem.  Co. 
V.  Meyer,  189  U.  S.  640.  11  Sup.  Ct  625,  35 
L.  Ed.  247;  Columbia  Mill  Co.  ▼.  Alcorn,  150 
n.  S.  460,  14  Sup.  Ct  161,  87  L.  Ed.  1114; 
Elgin  Nat  Watch  Co.  v.  Illinois  Watch  Co., 
179  U.  S.  666,  21  Sup.  Ct  270.  46  L.  Ed.  866. 
In  the  last-named  case.  Chief  Justice  Fuller 
says  in  the  opinion: 

"The  term  has  been  in  use  from  a  very  ear- 
ly date,  and,  generally  speaking,  means  a  dis- 
tinctive mark  of  authenticity,  through  which 
the  •  •  •  conunodltles  of  particular  mer- 
chants may  be  distinguished  from  those  of 
others.  It  may  consist  in  any  symbol  or  in 
any  form  of  words,  but,  as  its  office  is  to  point 
out  distinctively  the  origin  or  ownership  of  the 
articles  to  which  it  is  affixed.  It  follows  that 
no  sign  or  form  of  words  can  be  appropriated 
as  a  valid  trade-mark,  which  from  the  nature 
of  the  fact  conveyed  by  its  primary  meaning 
others  may  employ  with  equal  truth  and  with 
equal  right  for  the  same  purpose. 

"And  the  general  rule  is  thoroughly  estab- 
lisbed  that  words  that  do  not  In  and  of  them- 
selves indicate  anything  in  the  nature  ot 
origin,  manufacture,  or  ownership,  but  are 
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merely  descriptlre  of  tbe  place  wbere  an  ar- 
ticle ia  manufactured  or  produced,  cannot  be 
monopolised  as  a  trade-mark." 

But  wbile  It  is  undoubtedly  the  general 
role  tbat  a  geograpbical  name,  wben  used 
alone  and  affixed  to  a  manufactured  article 
for  tbe  purpose  of  designating  tbe  place  of 
its  manufacture,  or  tbe  address  of  tbe  manu- 
facturer, cannot  be  appropriated  as  a  trade- 
mark, it  bas  been  beld  In  numerous  well-con- 
sidered cases  tbat  a  geograpbical  name  wbicb 
baa  long  been  used  to  indicate  a  particular 
manufactured  article  may  acquire  a  secondary 
meaning  as  tbe  designation  of  a  partlcniar 
class  Of  sucb  articles,  or  tbe  product  of  a  par- 
ticular manufacturer,  and  tbus  eltber  become 
entitled  to  protection  against  infringement  as 
a  valid  trade-mark,  or  serve  as  a  basis  of  a 
proceeding  to  prevent  unfair  competition. 
In  American  Waltbam  Watch  Co.  v.  U.  S. 
Watcb  Co.,  173  Mass.  85,  53  N.  B.  141,  43 
L.  B.  A.  826,  73  Am.  St  Rep.  263,  it  was  beld 
tbat,  wblle  tbe  name  "Waltbam"  on  watcbes 
was  originally  used  in  a  geograpbical  sense, 
by  long  use  In  connection  witb  tbe  plaintlll's 
watcbes.  it  bad  acquired  a  secondary  meaning 
as  a  dc^gnatlon  of  tbe  watcbes  wbicb  tbe 
public  bad  become  accustomed  to  associate 
with  tbe  name.  In  Montgomery  v.  Thompson 
[1891]  App.  Cases,  217,  it  was  decided  by  tbe 
House  of  Lords  tbat  tbe  term  "Stone  Ale," 
which  had  been  applied  to  a  particular  quali- 
ty of  beer  manufactured  by  tbe  defendants  at 
the  town  of  Stone,  was  entitled  to  the  pro- 
tection of  the  court,  and  tbe  plaintiff  was  en- 
Joined  from  selling  any  ale  not  manufactured 
by  the  defendants  under  tbe  name  of  "Stone 
Ale."  In  Wotherspoon  v.  Currle,  L.  R.  5  H. 
L.  608,  it  was  beld  tbat  tbe  word  "Glenfleld," 
aa  applied  to  starch,  bad  acquired  a  second- 
ary meaning  and  Indicated  to  the  public  the 
starch  made  by  the  appellants.  It  was  there- 
fore decided  that  tbe  word  "Glenfleld"  as 
a  denomination  of  starch  had  become  tbe 
property  of  tbe  appellants.  See,  also,  Redde- 
way  V.  Banbam,  App.  Cas.  (1896)  199;  Carls-' 
bad  V.  Kutnow,  71  Fed.  167.  18  C.  C.  A.  24; 
Vlano  V.  Bacclgalupo,  183  Mass.  160,  67  N.  B. 
641 :  Metcalfe  v.  Brand,  86  Ky.  331,  5  S.  W. 
773,  9  Am.  St  Rep.  282;  Paul  on  Trade- 
Marks,  {  69,  and  cases  cited. 

It  is  also  conceded  to  be  a  general  rule  tbat 
a  personal  name  alone  cannot  be  appro- 
priated as  a  technical  trade-mark,  altbougb  It 
may  receive  protection  from  the  courts  wben 
It  is  so  used  by  another  as  to  render  him  an- 
swerable to  the  charge  of  unfair  competi- 
tion. Every  person  has  a  right  to  tbe  honest 
use  of  bis  own  name  in  his  business,  but  be 
will  not  be  permitted  by  imitative  and  unfair 
devices  to  mislead  tbe  public  In  regard  to  tbe 
Identity  of  the  firm  or  corporation,  or  the 
goods  manufactured  by  It  But  a  trade-mark 
tbat  is  originally  personal,  indicating  tbat  the 
article  to  which  It  is  affixed  is  manufactured 
by  a  particular  person,  often  comes  by  usage 
to  Indicate  merely  tbat  tbe  article  was  man- 


ufactured in  tbe  establlsbment  with  which  be 
was  formerly  connected. 

But  it  has  been  seen  that  there  is  a  leading 
characteristic  wbicb  distingulBbes  tbe  trade- 
mark under  consideration  in  the  case  at  bar 
from  the  ordinary  appropriation  of  a  personal 
name  or  geographical  term  alone  as  a  trade- 
mark. In  the  plaintUTs  trade-mark,  the 
geograpbical  and  personal  names  were  both 
combined  In  an  original  device  bearing  the 
words  "Auburn-Lynn  Shoes,  Auburn,  Maine." 

This  arbitrary  composite  name  of  the  plain- 
tiff*a  product,  with  the  location  of  the  manu- 
factory expressly  added,  undoubtedly  consti- 
tuted an  imperaonal  trade-mark.  It  will  be 
found  to  respond  to  all  of  tbe  recognized  tests 
of  a  valid  trade-mark.  It  did  not  describe 
tbe  stock  and  dUfereit  materials  which  en- 
tered into  the  manufacture  of  the  shoes  to 
which  it  was  affixed.  It  did  not  necessarily 
signify  that  tbe  shoes  were  tbe  product  of 
Lynn's  personal  skill,  but,  by  a  long  use  of  the 
trade-mark  In  connection,  with  the  shoes, 
it  bad  come  to  indicate  tbat  they  were  tbe 
product  of  tbe  manufactory  witb  which  be 
was  connected,  and  tbus,  through  the  reputa- 
tion which  they  bad  acquired  in  the  market, 
to  operate  as  an  assurance  tbat  they  possess- 
ed certain  general  qualities  and  merits.  It 
did  not  describe  tbe  shoes,  but  it  indicated 
their  origin  and  ownership.  It  was  a  trade- 
mark which  others  could  not  use  with  equal 
right  and  equal  truth  for  tbe  same  purpose. 
Tbe  plalntlfT  bad  acquired  tbe  exclnslve  right 
to  tbe  use  of  it  and  tbe  adoption  of  the  de- 
fendant of  tbe  phrase  "Auburn-Lynn  Shoe 
Company,"  as  a  trade-mark  and  corporate 
name,  was  an  unantborlsed  simulation  of  the 
plaintifTs  trade-mark,  and  constituted  an  in- 
fringement of  tbe  plaintlfT'a  property  right 
without  other  proof  of  a  fraudulent  intent  on 
the  part  of  tbe  defendant  Elgin  Nat  Watch 
Co.  V.  Illinois  Watch  Co.,  179  U.  S.  674,  21 
Sup.  Ct  270,  45  L.  Ed.  865 ;  Paul  on  Trade- 
Marks,  {§  183-185.  The  prompt  abandon- 
ment of  the  defendant's  trade-mark  with  the 
change  of  its  corporate  name  to  "Lunn  tc 
Lynn  Shoe  Company,"  after  tbe  commence- 
ment of  this  bill,  was  a  practical  admission 
of  this  Infringement  It  is  not  indispensable 
that  tbe  words  and  devices  of  the  two  trade- 
marks should  be  in  fact  identical  in  order  to 
constitute  an  infringement  In  contemplation 
of  law,  two  trade-marks  are  substantially  tbe 
same,  if  tbe  resemblance  between  them  is  so 
close  that  it  deceives  a  customer  exercising 
ordinary  caution  In  bis  dealing  and  Induces 
him  to  purchase  the  goods  of  one  manufacturer 
for  those  of  another.  McLean  v.  Fleming,  90 
U.  S.  256,  24  L.  Ed.  828 ;  Amoskeag  Mfg.  Co. 
V.  Trainer,  101  U.  8.  63,  25  L.  Ed.  993.  A  crit- 
ical comparison  of  two  trade-marks  placed 
side  by  side  might  disclose  differences  in 
both  words  and  devices,  but  if  the  similarity 
Is  of  such  a  character  as  to  convey  a  false 
impression  to  tbe  minds  of  ordinarily  care- 
ful purchasers  respecting  the  identity  of  th» 
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manufactory  or  of  tbe  goods,  It  Is  safflcient  to 
afford  ground  for  redress. 

Again,  It  bas  been  seen  tbat  tbe  defendant 
corporation  onnecessarlly  and  witbout  aa- 
tboril7  adopted  tbe  words  of  tbe  plalntUTa 
trade-mark  comprising  tbe  name  of  Lynn,  for 
Ita  corporate  name.  In  William  Rogers  Mfg. 
Oo.  T.  R.  W.  Rogers  Oo.  (0.  O.)  66  Fed.  56, 
the  court  say:  "Altbongb  tbe  case  of  a  per- 
sonal name  as  a  trade-mark  will  not  be  pro- 
tected against  its  use  in  good  faltb  by  a  de- 
fendant wbo  tias  tbe  same  name,  tbe  reason 
of  tbe  mie  ceases,  and  the  rule  no  longer  ap- 
plies, wben  tbe  defendant,  as  in  case  of  a 
corporation,  selects  Its  own  name,  especially 
wbere  It  appears  tbat  snch  name  is  selected 
wltb  an  intention  to  mislead."  In  Holmes  B. 
A  H.  T.  Holmes  B.  &  A.  Mfg.  C!o.,  37  Conn. 
278,  9  Am.  Rep.  324,  it  was  held  that,  wbere  a 
corporation  bas,  wltb  their  consent,  emliodied 
tbe  names  of  its  principal  Bto<^bolders  in  tbe 
corporate  name,  tbe  right  to  use  tbe  name  so 
adopted  will  continue  during  tbe  existence  of 
the  corporation,  and  tbat  tbe  use  of  these 
names  by  a  rival  company  subsequently 
formed  and  embracing  such  stockholders.  In 
such  a  manner  as  to  mislead  customers  into 
tlie  I>elief  tbat  tbe  two  companies  were  tbe 
same,  was  in  riolation  of  the  plalntlfCs  right 
and  should  l>e  enjoined.  See,  also,  Royal  t. 
Royal  (a  C.  A.)  122  Fed.  337;  Blssell  v. 
Bisseli  (0.  C.)  121  Fed.  355. 

In  tbe  light  of  t>otb  principle  and  authority. 
It  tlius  appears  that  the  defendant's  aggres- 
sions upon  the  rights  of  the  plalntltF,  prior 
to  the  change  of  its  name  to  "Lunn  &  Lynn 
Shoe  Company,"  constituted  not  only  a  riola- 
tion of  tbe  general  law  covering  unfair  com- 
petition, but  a  specific  and  positive  Infringe- 
ment of  the  plaintiff's  exclusive  right  to  tbe 
use  of  a  technical  trade-mark  and  trade-name. 
Tbe  law  of  trade-marks,  it  is  true,  is  but  a 
special  feature  of  the  general  law  of  unfair 
competition  in  trade,  wblcb  rests  upon  the 
elementary  principle  tbat  no  person  has  tbe 
right  to  sell  Ills  goods  for  those  of  another. 
But,  as  already  indicated,  there  are  important 
distinctions  to  be  observed  between  them.  In 
tbe  first  place,  unfair  competition,  unlike  the 
infringement  of  technical  trade-marks,  does 
not  necessarily  involve  the  violation  of  any 
exclusive  right  in  tbe  plaintiff  to  tbe  use  of 
the  names  or  symbols  employed  by  tbe  de- 
fendant There  may  be  unfair  competition 
resulting  from  an  unauthorized  and  improper 
use  of  such  names  and  symbols,  although  tbe 
plaintiff  bas  no  property  right  in  them  as  a 
trade-mark.  Any  conduct  designed  and  hav- 
ing a  natural  tendency  to  deceive  tbe  public 
and  enable  one  man  to  dispose  of  bis  goods  for 
those  of  another  may  be  unfair  competition 
and  be  oijolned,  although  it  is  not  expressly 
shown  tbat  any  particular  person  was  there- 
by actually  deceived.  McLean  v.  Fleming,  96 
U.  S.  245,  24  L.  Eld.  828;  Samuels  v.  Spitzer, 
177  Mass.  226,  58  N.  B.  693. 

Again,  it  is  frequently  stated  that  in  cases 
of  teclmical  trade-mark  tbe  fraudulent  intent 


to  deceive  la  presumed,  while,  in  cases  of  un- 
'  fair  competition,  tbe  plaintiff  must  prove  ttiis 
Intent  or  show  facts  and  circumstances  from 
which  it  may  be  reasonably  inferred.  But 
upon  this  question  of  intent  there  is  a  great 
diversity  of  (pinion,  or  of  expression,  in 
different  courts,  and  it  lias  been  held  in  some 
cases  ttiat  there  is  no  practical  distinction  in 
this  respect  between  cases  of  trade-mark  in- 
fringement and  unfair  competition,  since  tbe 
reasons  often  given  for  not  requiring  proof 
of  fraudulent  Intent  in  cases  of  technical 
trade-mark  are  equally  applicable  to  cases  of 
unfair  competition.  Am.  &  Eng.  Bna  of  Law, 
vol.  28,  419,  and  cases  cited.  The  rule  adopt- 
ed in  tbe  United  States  Supreme  Court  is  thus 
stated  by  Chief  Justice  Fuller,  in  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Co.,  179  U.  S.  674, 
21  Sup.  Ct  274, 45  L.  Ed.  366:  "If  the  plaintiff 
has  tbe  absolute  right  to  the  use  of  a  particular 
word  or  words  as  a  trade-mark,  then,  if  an 
Infringement  is  shown,  the  wrongful  or  fraud- 
ulent intent  is  presumed,  and,  although  al- 
lowed to  be  rebutted  in  exemption  of  damages, 
tbe  further  violation  of  the  right  of  property 
will  nevertheless  be  restrained.  But  wbere 
an  alleged  trade-mark  is  not  in  itself  a 
good  trade-mark,  yet  the  use  of  tbe  word 
has  come  to  denote  tbe  particular  manufac- 
turer or  vendor,  relief  against  unfair  com- 
petition or  perfidious  dealing  will  be  awarded 
by  requiring  tbe  use  of  tbe  word  by  another 
to  be  confined  to  its  primary  sense  by  such 
limitations  as  will  prevent  misapprehension 
on  tbe  question  of  origin.  In  tbe  latter  class 
of  cases  such  circumstances  must  be  made 
out  as  will  show  wrongfuj  Intent  in  fact, 
or  Justify  that  inference  from  tbe  Inevi- 
table consequences  of  the  act  complained  of. 
Lawrence  Manufacturing  Company  v.  Ten- 
nessee Manufacturing  Co.,  138  U.  S.  537,  549, 
11  Sup.  Ct  396,  34  L.  Ed.  997:  Coats  v. 
Merrick  Thread  Co.,  149  U.  S.  562,  13  Sup. 
Ct  966,  37  L.  Ed.  847;  Singer  Man.  Oo.  v. 
June  Man.  Co.,  163  U.  S.  169, 16  Sup.  Ct  1002, 
41  L.  Ed.  118" 

It  has  accordingly  been  held  tbat  a  court 
of  equity  will  enjoin  tbe  Infringement  of  a 
technical  trade-mark,  which  has  been  oc- 
casioned by  accident  or  mistake,  witbout 
proof  of  actual  fraud  on  tbe  part  of  the  de- 
fendant :  but  it  will  not  enjoin  tbe  imitations 
of  labels,  bill  beads,  and  commercial  names 
of  a  rival  trader,  unless  it  satisfactorily  ap- 
pears tbat  such  imitations  are  fraudulently 
designed  and  have  a  tendency  to  occasion 
damage.  McLean  ▼.  Fleming,  96  U.  8.  245, 
24  L.  Ed.  828 

In  tbe  case  at  bar,  after  tbe  plaintiff's  bill 
was  commenced,  tbe  defendant  corporation 
changed  Its  name  to  "Lunn  &  Lynn  Shoe 
Company,"  but  continued  to  use  tbe  old  sta- 
tionery and  copies  of  tbe  printed  trade-mark 
i^bstituting  "Lunn"  for  "Auburn"  in  red  Ink  : 
tbe  word  Auburn  being  erased  but  not  ob- 
literated. It  bas  l>een  seen  that  tbe  presiding 
judge  found  and  held  that  tbe  "conduct  of  tbe 
defendant  company,  in  adopting  the  phrase 
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'Aubom-Lyim  Shoe  Gompany*  as  Its  trade- 
mark, and  Id  conducting  a  shoe  bnslness  un- 
der tbat  corporate  name,  manufacturing 
goods  similar  In  style  and  character  to  those 
manufactured  by  the  plaintiff,  and  so  nearly 
so  as  not  to  be  distinguishable  by  ordinary 
observers,  adTertlsing  and  selling  those  goods 
In  the  territory  covered  by  Lunn  and  Reed, 
when  they  were  acting  for  the  plaintiff  com- 
pany In  the  sale  of  Auburn-Lynn  shoes, 
constituted  unfair  competition.  •  •  • 
Those  who  had  been  in  the  habit  of  dealing 
In  and  purchasing  the  Auburn-Lynn  shoes 
might  well  understand  tbat  the  product  of  the 
Aubom-Lynn  Shoe  Company  represented  the 
plaintltTs  mannfactnre.  And  even  after  the 
change  of  name  to  the  'Lnnn  ft  Lynn  Shoe 
Company'  the  use  of  the  old  literature,  so 
changed  as  only  to  Indicate  that  the  Lunn  ft 
Lynn  Shoe  Company,  was  the  successor  of  the 
Auburn-Lynn  Shoe  Gompany,  did  not  help 
the  matter.  If  customers  could  be  led  to  be- 
lieve that  the  Aubom-Lynn  Shoe  Company 
was  the  manufacturer  of  shoes  which  they 
had  formerly  bought  as  Auburn-Lynn  shoes 
they  would  not  be  undeceived  by  seeing  litera- 
tnre  In  which  'Auburn'  was  changed  to 
'Lnnn  ft*  in  such  a  way  as  to  give  the  im- 
pression that  the  Lunn  ft  Lynn  Shoe  Com- 
pany was  a  successor  of  the  Auburn-Lynn 
Shoe  Company." 

It  has  been  seen  tbat.  In  the  light  of  the 
decisions,  the  unauthorized  simulation  of  the 
plaintiff's  trade-mark  and  trade-name  by  the 
defendant  corporation  constituted  an  infringe- 
ment of  the  plaintiff's  exclusive  right  to  the 
nse  of  a  technical  trade-mark,  without  other 
proof  of  a  fraudulent  intent  on  the  part  of 
the  defendant ;  bnt  the  decision  of  the  presid- 
ing judge  that  such  conduct  on  the  part  of 
the  defendant  corporation,  prior  to  the  change 
of  its  name  to  Lunn  ft  Lynn  Shoe  Company, 
constituted  unfair  competition,  Involved  a 
finding  that  there  was  in  fact  a  fraudulent 
intent  on  its  part  to  convey  to  the  trade  an 
impression  that  its  shoes  were  the  Auburn- 
Lynn  shoes,  product  of  the  plaintlft.  This 
finding  was  not  required  to  authorize  the  in- 
junction against  the  use  of  the  plaintltTs 
trade-mark  by  the  defendant  corporation,  but 
it  was  nevertheless  relevant  and  material  up- 
on the  question  of  damages;  since  the  pre- 
sumption of  wrongful  intent  in  cases  of  tech- 
nical trade-mark  may  be  rebutted  upon  the 
question  of  liability  for  profits  and  damages. 
Elgin  Nat  Watch  Co.  v.  Illinois  Watch  Co., 
179  U.  S.  674,  21  Sap.  Ct  270,  45  L.  Ed.  865. 

Bnt  the  presiding  Judge  further  found  that, 
even  after  the  change  of  the  name  to  Lunn  & 
Lynn  Shoe  Company,  the  use  of  the  old  ad- 
vertising literature,  with  changes  only  Indi- 
cating tbat  the  Lnnn  ft  Lynn  Shoe  Company 
was  the  successor  of  the  Anburn-Lynn  Shoe 
Company,  "did  not  help  the  matter,"  for  the 
reason  that  customers  would  continue  to  re- 
ceive the  false  impression  that  the  shoes 
placed  on  the  market  by  the  Lunn  ft  Lynn 


Shoe  Company  were  the  Anburn-Lynn  shoes 
of  the  plaintiff.  This  was  in  ^ect  a  finding 
that  the  conduct  of  the  Lunn  ft  Lynn  Com- 
pany in  using  the  old  literature,  unaccom- 
panied by  any  explicit  statement  that  this 
company  was  not  the  manufacturer  of  Au- 
burn-Lynn shoea,  still  constltnted  unfair  com- 
I)etltlon. 

These  findings  and  conclnslonB  of  the  pre- 
siding Judge  were  Justified  by  the  facts  re- 
ported. The  entire  history  of  the  conduct  of 
the  shoe  business  by  the  defendant  corpora- 
tion, after  the  retirement  of  W.  R.  Lynn  from 
the  plaintiff  company,  discloses  a  manifest 
intention  and  persistent  effort  on  the  part 
of  the  management  to  beguile  the  old  cus- 
tomers of  the  plalntlfl  company  into  pnrcbas- 
Ing  the  defendant's  shoes,  under  the  Impres- 
sion that  they  were  the  Anburn-Lynn  pro- 
duct manufactured  by  the  plalntUf,  and  there- 
by to  appropriate  the  value  of  the  reputation 
which  the  latter  had  acquired.  It  shows  a  de- 
termination to  contlnne  anch  efforts  nntll 
compelled  by  the  courts  to  forbear.  Ita 
change  of  name  to  Lunn  ft  Lynn  Shoe  Com- 
pany, considered  in  the  light  of  its  snbse- 
qnent  conduct  In  the  nse  of  the  old  trade 
literature,  Indicated  an  ingenious  attempt 
to  disguise  the  true  nature  of  its  methods 
and  condnct,  rather  than  a  genuine  purpose 
to  desist  from  the  pursuit  of  Its  course  of 
unfair  competition.  All  of  the  provisions  of 
the  decree  signed  by  the  presiding  Judge  are 
therefore  affirmed  without  modification,  ex- 
cept the  sixth  paragraph.  In  regard  to  the 
extent  of  the  accounting  to  which  the  plain- 
tiff Is  entitled.  This  question  Is  raised  by 
the  plaintiff's   exceptions. 

It  has  been  seen  by  the  sixth  paragraph 
of  the  decree  the  cause  was  referred  to  a 
master  to  take  an  account  of  all  the  profits 
of  the  business  of  the  defendant  corporation, 
"growing  out  of  sales  of  shoes,  upon  which 
was  impressed  the  trade-mark  of  the  Auburn- 
Lynn  Shoe  Company,  or  any  simulated  trade- 
mark using  the  name  'Auburn-Lynn,'  from" 
the  time  of  the  organieation  of  the  defend- 
ant corporation  to  the  date  of  the  decree, 
with  all  damages  sustained  by  the  plaintiff 
during  that  period  by  the  wrongful  use  of 
the  plaintiff's  trade-mark  and  trade-name, 
and  by  the  unfair  competition  of  the  defend- 
ant corporation  during  that  period. 

The  words  In  quotation  marks  were  intro- 
duced by  the  presiding  Judge  In  the  decree 
filed  by  the  plalntlfTs  attorney,  and  to  this 
limitation  upon  his  right  to  an  accounting  for 
the  profits  of  the  defendant's  business  the 
plaintiff  took  exceptions. 

The  rule  which  now  prevails  In  the  equity 
courts,  respecting  the  wrongdoer's  account- 
ability for  the  "profits  and  damages"  result- 
ing from  his  unlawful  acts,  requires  the  mas- 
ter, not  only  to  take  an  account  of  all  the 
profits  made  by  the  defendant,  but  also  to 
make  an  Inquiry  in  regard  to  all  damages  sus- 
tained by  the  plaintiff  on  account  of  the  de- 
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f endant's  wrongful  acts ;  and,  since  it  cannot 
be  ascertained  with  any  reasonable  certainty 
bow  much  of  the  profit  is  due  to  the  trade- 
mark and  how  much  to  the  intrinsic  ralne 
of  the  commodity,  the  whole  will  be  awarded 
to  the  plaintiff.  It  is  equally  well  settled 
that  the  profits  recoverable  in  equity  for  un- 
fair competition  are  governed  by  the  same 
rule  as  in  cases  of  infringement  of  trade- 
marks, and  are  not  limited  to  such  as  ac- 
crue flrom  sales  in  which  it  is  shown  that 
the  customer  is  actually  deceived,  but  in- 
clude all  made  on  the  goods  sold  in  the  sim- 
ulated  dress  or  package,  and  in  violation  of 
the  rights  of  the  original  proprietor.  Fair- 
bank  Co.  T.  Windsor  (C.  G.)  118  Fed.  96; 
Benkert  v.  Feder  (C.  O.)  34  Fed.  534;  WU- 
liams  T.  Mitchell,  106  Fed.  168,  45  C.  C.  A. 
265;  Sawyer  v.  Kellogg  (G.  C.)  9  Fed.  601; 
Saxlehner  v.  Eisner  &  Mendelson  Co.,  179  U. 
S.  19,  21  Snp.  Ct  7,  45  L.  Ed.  60;  Singer  Mfg. 
Co.  V.  June  Mfg.  Co.,  163  U.  S.  169, 16  Sup.  Ct 
1002,  41  L.  Ed.  118;  Orabani  ▼.  Plate,  40  CaL 
593,  6  Am.  Rep.  639 ;  Avery  v.  Meikle,  85  Ky. 
435,  8  S.  W.  609,  7  Am.  St  Rep.  604 ;  McLean 
▼.  Fleming,  96  U.  S.  437,  24  L.  Ed.  82a 

In  Singer  Mfg.  Co.  v.  June  Mfg.  Ca,  supra. 
It  was  held  that  on  the  expiration  of  the 
plaintiff's  patent  the  right  to  make  the  pat- 
ented article  and  to  use  the  generic  name 
"Singer"  passed  to  the  public,  but  that  the 
defendant  was  guilty  of  unfair  competition 
in  falling  to  indicate  that  the  machines  made 
by  him  were  not  the  product  of  the  Singer 
Manufacturing  Company,  and  the  defendant 
corporation  was  accordingly  directed  to  "ac- 
coont"  for  any  profits  which  may  have  been 
realized  by  it  because  of  the  wrongful  acts 
committed  by  it  while  engaged  in  such  un- 
fair competition,  although  there  had  been  no 
infringement  of  a  technical  trade-mark. 

In  the  case  at  bar  it  appears  that  between 
Angnst  4,  1903,  and  the  time  of  the  hearing 
of  the  bill  in  March,  1904,  32  letters,  intended 
for  the  plaintiff  but  addressed  to  the  Au- 
burn-Lynn Shoe  Company,  came  into  the 
bands  of  the  defendant  corporation.  They 
contained  orders,  checks,  and  general  cor- 
respondence, some  In  the  defendant's  printed 
addressed  envelopes  and  some  in  writing. 
They  were  mostly  from  old  customers,  and 
from  these  letters  the  defendant  company 
obtained  information  concerning  the  plain- 
tiff's business.  It  expressly  appears  that 
after  the  defendant's  change  of  name,  one 
order  was  taken  by  the  defendant's  sales- 
man on  the  order  blanks  of  the  Auburn- 
Lynn  Shoe  Company. 

It  Is  accordingly  the  opinion  of  the  court 
that  the  plaintiff  Is  entitled  to  an  account- 
ing, not  only  for  the  profits  realized  by  the 
defendant  company  from  sales  of  shoes  upon 
which  was  impressed  the  trade-mark  of  the 
Anbum-Lynn  Shoe  Company,  or  any  slm- 
nlated  trade-mark  using  the  name  "Auburn- 
Lynn,"  but  also  for  the  profits  resulting  from 
the  wrongful  acts  committed  by  the  defend- 


ant company  in  its  unfair  conqtetition  with 
the  plaintiff,  between  the  time  of  its  change 
of  name  to  Lunn  &  Lynn  Shoe  Company 
and  the  date  of  the. decree. 

Defendant's  appeal  dismissed. 

Plaintlfr's  exceptions  sustained. 

Cause  remanded  for  a  modification  of  the 
decree  in  accordance  with  this  opinion. 


WRIGHT  ▼.  HOLMES. 

(Supreme  Judicial  Coart  of  Maine.    Nov.  22, 
1905.) 

1.  AnininsTBATOBS  —  Actions  to   Recoveb 
Assets— Fbauduleht  CoNVETANcit. 

An  administrator  is  the  proper  party  to 
sue  for  the  goods  which  once  belonged  to  his 
intestate,  but  which  were  disposed  of  by  him 
by  B  fraudulent  and  void  transfer  or  gift. 

[Ed.  Note. — For  cases  in  point  see  vol.  2SL 
Cent  Dig.  Executors  and  Administrators,  {t 
890,  1782.] 

2.  Descent    and    Distbibtjtioh  —  Convit- 
AHOEs  BT  Wife— Fbauo  as  to  Husband. 

In  this  state,  prior  to  June  1,  1903,  when 
chapter  160,  p.  124,  of  the  Public  Laws  of  that 
year  took  effect  s  married  woman  might  make 
such  disposition,  by  gift  voluntary  conveyance, 
or  otherwise,  of  her  personal  proi)erty  during 
her  lifetime  as  she  wished,  even  though  her 
husband  was  thereby  deprived  of  the  distribu- 
tive share  therein  which  would  otherwise  fall 
to  him  upon  her  death,  and  even  If  such  disposi- 
tion was  made  with  intent  to  prevent  his  receiv- 
ing such  a  distribntlTe  share. 

3.  Same— OiFTS  Causa  Mobtis. 

Whether  this  rule  will  apply  as  to  gifts 
causa  mortis,  since  chapter  160,  p.  124,  of  the 
Public  Laws  of  1903,  permitting  a  widower  to 
waive  the  provisions  of  his  wife  s  will  and  take 
his  distributive  share  in  her  personal  estate  as 
If  she  had  died  intestate,  is  not  decided. 
(Official.) 

Report  from  Supreme  Judicial  Court  Ox- 
ford County. 

Trover  by  James  S.  Wright  as  adminis- 
trator of  the  estate  of  Emma  M.  Swift,  de- 
ceased, against  Laura  I.  Holmes,  to  recover 
damages  for  the  conversion  of  deposits  in 
three  savings  banks  and  one  national  bank, 
amounting  to  $5,767.25,  transferred  by  plain- 
tiff's Intestate  to  the  defendant  on  the  9tb 
day  of  May,  1903.  Emma  M.  Swift  the  de- 
ceased, died  July  19, 1903,  leaving  a  husband, 
Chandler  Swift  to  whom  she  was  married 
August  6,  1902.  Facts  agreed  upon  and  case 
reiwrted  to  the  law  court  with  the  stipula- 
tion that  the  law  court  "should  pass  such 
Judgment  as  the  law  and  the  facts  warrant" 
Judgment  for  defendant 

Argued  before  EMERY,  8TROUT,  SAV- 
AGE, POWERS,  PEABODY.  and  SPEAR, 
JJ. 

James  S.  Wright  and  Alton  O.  Wheeler,  for 
plaintiff.    Robert  F.  Dunton,  for  defendant 

SAVAGE,  J.  The  plalntltTs  decedent  a 
widow  possessed  of  about  $10,000  and  living 
at  Belfast  married  Chandler  Swift  of  Paris, 
August  5,  1902,  and  In  the  same  month  came 
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to  hta  borne  to  live  with  him.  In  the  Decem- 
ber following,  being  tben  111  and  probably  ap- 
prehensive of  a  fatal  result,  Mra  Swift  made 
a  will  by  which  she  gave  her  husband  |600, 
and  the  income  of  $2,000  more.  Later  ahe 
went  to  the  hospital  for  treatment  After  re- 
maining there  for  17  .days,  she  returned  to 
her  husband's  home,  and  stayed  there  until 
April  5, 1903,  at  which  time  she  went  back  to 
Belfast,  her  former  home.  She  continued  to 
live  in  Belfast  until  she  died  of  tuberculosis 
of  the  lungs,  July  17.  1903.  On  May  9,  1908, 
she  assigned  to  the  defendant  deposits  in  va- 
rious savings  banks  amounting  to  $5,767.26, 
and  transferred  to  her  her  homestead,  furni- 
ture, and  certain  other  goods  and  chattels  of 
small  value.  At  the  same  time  she  gave 
away  to  others  practically  all  of  her  remain- 
ing property,  but  she  gave  nothing  to  her 
husband.  The  will  above  referred  to  she 
then  destroyed.  Subsequently  she  caused 
the  savings  bank  books  representing  the 
deposits  assigned  to  the  defendant  to  be  sur- 
rendered to  the  banks.  The  deposit  accounts 
were  transferred  to  the  defendant,  and  new 
books  were  issued  in  her  name.  These  books 
were  sent  by  the  banks  to  Mrs.  Swift,  who 
delivered  them  to  the  defendant  So  far 
as  forms  are  concerned,  these  transactions 
constituted  a  valid  transfer  of  the  deposits 
to  the  defendant  The  agreed  case  states 
that  the  transfers  were  "made  in  contempla- 
tion of  death,"  and  that  Mrs.  Swift  died  of 
the  incurable  disease  from  which  she  was 
suffering  at  the  time  the  transfer  was  made. 
The  parties  are  not  agreed  as  to  whether  the 
transfer  was  a  gift  or  a  contract:  and  if  a 
gift  whether  it  was  absolute  and  Irrevocable, 
although  made  in  expectation  of  death,  and 
so  a  gift  inter  vivos  (Dresser  v.  Dresser,  46 
Me.  48);  or  whether  it  was  ambulatory  and 
revocable,  at  her  will,  or  in  the  case  of  her 
recovery,  .and  so  a  gift  causa  mortis  (Blck- 
ford  V.  Mattocks,  95  Me.  647,  60  Ati.  894; 
Chase  v.  Redding,  13  Gray,  418).  As  the 
ground  upon  which  the  case  will  be  decided 
is  applicable  to  both  classes  of  gifts.  It  will 
not  be  necessary  to  scrutinize  the  gift  closely 
to  ascertain  to  which  class  It  belongs. 

The  plalntift,  as  administrator,  brings 
this  action  of  trover  for  the  savings  bank 
deposits,  which  were  given  to  the  defendant 
And  as  the  case  makes  no  mention  of  debts, 
we  assume  that  it  Is  brought  for  the  benefit 
of  the  husband,  as  statutory  distributee. 
And  as  such  a  case,  it  has  been  argued  by 
the  learned  counsel  for  the  plaintiff. 

The  defendant  presents  variou^  objections 
to  the  maintenance  of  the  suit,  and  first, 
that  the  plaintiff  is  not  the  proper  party. 
It  is  claimed  that  If  the  gift  was  fraudulent 
as  to  the  husband,  and  hence  void,  as  the 
plaintiff  urges,  the  husband  only  was  Injured, 
and-  that  he  only  can  obtain  relief  in  some 
appropriate  form  of  action.  But  we  incline 
to  think  otherwise.  The  title  to  an  Intes- 
tate's personal  estate  does  not  pass  to  his 


distributees,  except  through  proper  probata 
administration.  Distribution,  or  a  right  to- 
distributlon,  presupposes  admlniatration.  The- 
diatribntee's  share  is  his  proportionate  part 
of  whatever  fund  la  left  after  tiie  debts  and 
ezijenses  of  administration  have  been  paid. 
The  distributee  is  not  entitled  to  a  share  of 
the  specific  rights  and  credits,  and  goods- 
and  chattels  which  came  into  the  adminis- 
trator's hands,  but  only  to  a  share  of  the 
fund  produced  by  administering  them;  that 
is,  by  reducing  them  to  money.  This  con- 
clusion seems  to  be  sustained  by  Dole  v. 
Lincoln,  31  Me.  422,  where  the  court  used 
this  language:  "^he  notes  claimed  in  tbla 
suit  were  formerly  the  {nvperty  of  the  intes- 
tate, and  they  must  still  be  regarded  as 
belonging  to  his  estate,  unless  he  made  a 
legal  disposition  of  them  during  life."  The- 
reasoning  of  the  court  in  McLean  v.  Weelca, 
65  Me.  411,  also  seems  to  support  the  right  of 
the  administrator  In  this  respect  See  Ab- 
bott V.  Tenney,  18  N.  H.  109;  Emery  v. 
Clongh,  63  N.  H.  562,  4  Ati.  769,  66  Am.  Rep. 
643. 

The  defendant  further  objects  that  trover 
will  not  lie  in  this  case.  The  declaration  Id 
the  case  counts  on  the  conversion  of  certain 
"large  sums  of  money  then  on  deposit"  In 
'  certain  savings  banks.  It  may  well  be  held 
that  trover  wlU  not  lie  for  "money  deposited" 
in  a  savings  bank.  A  depositor  is  not  the 
owner  of  any  specific  money  in  the  bank. 
He  Is  simply  the  owner  of  a  right  and  credit 
against  the  bank. 

But  we  will  not  pursue  these  technical  ob- 
jections further.  The  case  comes  up  on  re- 
port, and  we  think  it  is  wiser  to  decide  the 
vital  questions  at  Issue  between  the  parties, 
rather  than  to  send  the  case  off  on  a  question 
of  pleadings. 

Upon  the  merits,  the  defendant  contends 
that  the  transactions  which  we  have  stated 
between  Mrs.  Swift  and  the  defendant  are 
not  to  be  viewed  merely  as  a  voluntary  gift 
but  that  they  are  to  be  supported  rather  aft 
a  contract  based  upon  valuable  consideration. 
The  case  states  that  the  defendant  "verbally 
agreed  to  take  care  of  Mrs.  Swift  as  long 
as  she  should  live,  pay  her  funeral  expenses, 
do  some  cemetery  work  on  her  lot  and 
provide  for  the  perpetual  care  of  the  same," 
but  it  does  not  state  that  the  transfers  to  the 
defendant  were  made  in  consideration  of  her 
agreement  to  do  these  things,  nor  is  there 
sufficient  evidence  to  warrant  a  finding  ta 
that  effect  We  think  the  transfers  must  be 
treated  as  a  gift 

We  are  accordingly  led  to  inquire  whether 
a  married  woman  can  g;lve  away  her  persona] 
estate,  when  the  obvious  effect  and  there- 
fore the  presumed  Intent  in  part  at  least 
is  to  deprive  her  husband  of  that  share  In 
her  property  which  he  would  otherwise  be 
entitled  to  after  her  death,  as  distributee. 
It  cannot  be  doubted  that  under  the  "married 
women's  statute   of  this  state,   a   married 
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'woman  may  own,  manage,  sell,  dispose  of, 
And  give  away  her  personal  proi>ert7  as 
freely  and  absolutely  as  a  married  man  may 
4lo.  She  may  do  so  without  ber  busband's 
assent  to  tbe  same  extent  a  married  man 
may  do  so  without  his  wife's  assent  Rev. 
St  C.  63,  i  1;  Allen  t.  Hooper,  50  Me.  375; 
Hanson  ▼.  Mlllett  55  Me.  189;  Haggett  y. 
Hurley,  91  Me.  552,  40  AU.  561,  41  L.  B.  A. 
362.  It  Is  obvious  that  the  provision  which 
first  apt^ared  in  Rev.  St  a  63,  (  1,  is  tbe 
general  revision  of  1003,  that  "such  con- 
reyonce  without  tbe  Joinder  or  assent  of  tbe 
husband  shall  not  bar  his  right  and  interest 
by  descent  in  the  estate  so  conveyed"  is  to  be 
limited  to  conveyances  of  real  estate.  The 
phrase  "right  and  Interest  by  descent"  was 
adopted  in  Pub.  Laws  189S,  p.  175,  c.  157,  to 
express  the  right  which  a  surviving  husband 
or  wife  should  have  in  the  real  estate  of  a 
deceased  wife  or  husband,  in  the  place  of  a 
dower  or  curtesy.  Rev.  St  a  77.  It  bad 
no  reference  to  the  Interest  in  the  personal 
estate  which  comes  through  distribution. 
The  same  meaning  is  evidently  Intended  to 
be  given  to  the  same  phrase  in  Rev.  St  a 
63,  i  1.  Besides,  the  revision  of  1903  was 
not  adopted  until  several  months  after  tbe 
gift  was  made,  and  Mrs.  Swift  had  died. 

But  the  plalntitr  contends  that  it  is  con- 
trary alike  to  the  dictates  of  justice  and  to 
tlie  policy  of  the  law  to  permit  a  husband 
or  wife  to  make  a  voluntary  gift  of  sub- 
stantially all  of  his  or  ber  personal  prop- 
erty, with  the  Intent  and  necessary  effect  of 
depriving  the  surviving  wife  or  husband  of 
a  distributive  share.  He  claims  that  this 
gift  was  a  donatio  causa  mortis,  that  it  Is  to 
be  likened  to  a  •will,  and  that  it  cannot  be 
permitted  to  do  what  a  will  would  be  in- 
effectual to  do.  He  argues  that  if  Mrs. 
Swift  had  given  the  defendant  this  property 
by  will,  the  husband  nevertheless  might  have 
waived  the  will  and  received  a  distributive 
sliare,  and  be  cites  upon  this  point,  Jones 
V.  Brown,  34  N.  H.  439;  Baker  v.  Smith,  66 
N.  H.  422,  23  Atl.  82;  Hatcher  v.  Buford, 
(Ark.)  29  S.  W.  641.  27  L.  R.  A.  607;  Head- 
ly  y.  Kirby,  18  Pa.  326;  Schooler  on  Wills, 
I  63;  8  Redfield  on  Wills,  324.  The  doctrine 
of  these  authorities  is  stated  in  Baker  v. 
Smith,  supra,  after  citing  the  New  Hamp- 
shire statute  of  wills,  as  follows:  "What 
she  cannot  do  in  this  respect  by  will  she 
cannot  do  by  another  form  of  testamentary 
disposition  [donatio  causa  mortis]  which  is 
of  the  nature  of  a  legacy,  and  becomes  a 
valid  gift  only  upon  tbe  decease  of  the  do- 
nor." Bedfleld  doubts  whether  such  a  gift 
should  stand  "where  the  statute  expressly 
provides  that  a  widow  may  waive  the  pro- 
visions of  the  will  and  come  in  for  ber  share 
of  the  personal  estate  under  the  statute  by 
way  of  distribution." 

Unfortunately,  however,  for  this  line  of 
argument  in  this  state,  prior  to  Jane  1,  1903, 
when  chapter  190,  p.  124,  of  tbe  Laws  of  1903 


took  effect,  there  was  no  provision  of  statute 
which  gave  a  distributive  share  of  the  per- 
sonal estate  to  a  widower  who  had  waived 
bis  wife's  will  Stewart  v.  Skolfield,  99  Me. 
6B,  68  Atl.  66.  Widows,  bvt.npt  widowers, 
were  permitted  to  waive  provisions  of  wills, 
and  claim  distributive  sharra,  or  to  claim 
such  shares,  when  left  unprovided  for  in 
wills.  The  statute  of  1903  was  not  in  effect 
whoi  this  gift  was  made.  What  wonid  have 
been  the  result  if  that  statute  bad  t>een  in 
effect  we  have  no  occasion  to  consider. 
Prior  to  that  statute,  a  married  woman 
could,  by  will,  place  her  entire  personal 
estate  beyond  the  reach  of  her  husband. 
Stewart  v.  Skolfleld,  supra.  Coald  she  do 
so  by  a  gift? 

The  cases  in  which  this  question  has 
arisen,  as  might  be  expected,  have  nsuaily 
l>een  those  where  a  widow  has  sought  to  have 
gifts  made  by  ber  husband  declared  Invalid. 
And  those  in  which  the  question  has  been 
answered  in  the  negative  have  generally  been 
decided  upon  one  or  more  of  the  four  grounds 
following : 

(1)  That  tbe  gift  being  causa  mortis,  was 
ambulatory  and  testamentary  in  character, 
and  that  it  was  against  the  policy  of  the  law 
to  permit  a  donor  to  override  tbe  law,  and 
defeat  his  wife's  claim  upon  bis  personal' 
estate,  by  gift  when  he  could  not  do  it  by 
will.  This  ground  we  have  already  examin- 
ed, and  found  it  not  applicable  to  this  case. 

(2)  That  the  gift  was  colorable;  a  gift 
in  form,  but  not  in  fact  Substantially  ail 
author!^  is  to  the  effect  that  where  the 
transfer  is  a  mere  device  or  contrivance  by 
which  the  husband,  retaining  to  himself  tbe 
use  and  Iieneflt  of  the  property  during  his 
life,  and  not  parting  with  the  absolute  domin- 
ion over  it  seeks  at  bis  death  to  deprive  bis 
widow  of  ber  distributive  share,  it  is  to  be 
regarded  as  fraudulent  as  to  the  wife,  and 
void.  Brown  v.  Crafts,  98  Me.  40,  66  Atl. 
213;  Thayer  v.  Thayer,  14  Vt  107,  39  Am. 
Dea  211;  Walker  v.  Walker,  66  N.  H.  890, 
31  Ati.  14,  27  U  It  A.  799,  49  Am.  St  Rep. 
616;  Hayes  v.  Henry,  1  Md.  Oh.  337;  Dun- 
node  y.  Dunnock,  8  Md.  Cb.  140;  Tucker  v. 
Tucker,  29  Mo.  850 ;  Brown  v.  Bronson,  35 
Mich.  415;  Smith  y.  Smith  (Colo.)  46  Pac. 
128,  84  L.  R.  A.  49,  66  Am.  St  Rep.  142. 

(8)  That  the  husband  is  under  a  legal 
obligation  to  support  and  maintain  his  wife 
during  his  life,  and  therefore  tliat  it  is  bis 
duty  to  provide  for  her  as  long  as  be  lives. 
Thayer  v.  Thayer,  14  Vt  107,  89  Am.  Dec 
211.  Tbe  force  of  this  argimient  is  lost  how- 
ever, when,  as  in  this  case,  the  donor  is  the 
wife,  and  not  the  husband. 

(4)  That  the  gift  was  in  fraud  of  tbe 
wife's  right  to  a  separate  maintenance,  or 
to  alimony.  Draper  v.  Draper,  68  111.  17; 
Tyler  v.  Tyler,  126  111.  525,  21  N.  E.  616,  9 
Am.  St  Rep.  642;  Feigley  v.  Felgley,  7  Md. 
687,  61  Am.  Dec.  876 ;  Bouslough  v.  Bonslough, 
68  Pa.  495 ;  Green  y.  Adams,  69  V t  602,  10 
AtL  742,  69  Am.  Rep.  76L    This  principle. 
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however,  does  not  apply  tintll  tbe  parties 
have  separated  and  have  assumed  extra- 
marital relations  towards  each  other.  In 
such  cases  the  wife  may  be  regarded  as  a 
quasi  credltpr^  and  Is  to  be  distinguished 
from  a  widow  seeking  a  distributive  share. 
Small  V.  Small,  S6  Kan.  1,  42  Pac.  323,  30 
L.  R.  A.  243,  54  Am.  St  Rep.  581. 

Some  courts  have  gone  to  the  extent  of  de- 
daring  .that  a  wife,  because  she  Is  a  wife, 
has  a  tangible  and  valuable  Interest  in  her 
husband's  estate,  springing  from  tbe  mar- 
riage itself,  which  the  law  recognizes  and 
protects  (Nichols  v.  Nichols,  61  Vt.  426,  18 
AtL  153),  and  that  a  voluntary  gift  by 
tbe  husband  to  a  third  party  may  be  a 
fraud  upon  that  Interest;  and  upon  ha 
claim  to  a  distributive  share  (Thayw  v. 
Thayer,  14  Vt  107,  89  Am.  Dea  211 ;  Walk- 
er V.  Wallcer,  66  N.  H.  390,  31  Atl.  14,  27 
L.  R.  A.  799,  49  Am.  St  Rep.  616;  Manlkee's 
Adm'x  V.  Beard,  85  Ey.  20,  2  S.  W.  545; 
Stone  V.  Stone,  18  Mo.  389;  Murray  v.  Mur- 
ray, 90  Ky.  1,  18  a  W.  244,  8  L.  R.  A  95). 
But  the  almost  overwhelming  weight  of 
authority  Is  to  the  contrary.  And  we  think  that 
by  that  weight  of  authority  the  rule  Is  es- 
tablished that  the  law  places  no  restriction 
or  limitation  on  the  power  of  the  husband  to 
'  make  such  disposition  by  gift  voluntary  con- 
veyance or  otherwise,  of  his  personal  prop- 
erty during  bis  lifetime,  as  he  may  wish, 
even  though  his  wife  la  thereby  deprived 
of  the  distributive  share  therein,  which 
would  otherwise  fall  to  her  upon  his  death. 
He  may  by  gift  dispose  of  bis  personal  prop- 
erty absolutely,  without  the  concurrence  and 
against  the  will  of  his  wife,  exonerated  from 
all  claim  by  her,  provided  the  transaction  is 
not  merely  colorable,  and  is  unattended  by 
facts  indicative  of  some  other  fraud  upon 
h»  than  that  arising  from  his  absolute  trans- 
fer, to  prevent  her  having  an  interest  therein 
after  his  death.  To  hold  that  a  wife  has  a 
vested  interest  in  her  husband's  personal 
estate  that  he  is  unable  to  divest  in  his 
lifetime,  would  be  disastrous  to  trade  and 
commerce.  Padfleld  v.  Padfield,  78  III.  16; 
Hays  V.  Henry,  1  Md.  Cai.  837.  He  may 
even  beggar  himself  and  his  family  when  be 
dies,  and  then  only,  do  tbe  rights  of  the  wife 
attach  to  the  personal  estate.  She  then  be- 
comes entitled  to  her  distributive  share. 
Lines  V.  Lines,  142  Pa.  149,  21  Atl.  809,  and 
note  to  same  case,  24  Am.  St  Rep.  490.  It 
was  tersely  declared  in  Small  v.  Small,  66 
Kan.  1,  42  Pac.  823,  30  L.  R.  A  243,  54  Am. 
St  Rep.  581,  that  if  tbe  dlsposiUon  by  the 
husband  be  bona  fide,  and  no  right  is  reserv- 
ed to  him,  though  made  to  defeat  the  right 
of  the  wife,  it  will  be  good  against  her. 
Hays  V.  Henry,  supra ;  Cameron  v.  Cameron, 
10  Smedes  &  M.  (Miss.)  394,  48  Am.  Dec. 
759.  In  Holmes  v.  Holmes,  3  Paige,  363, 
It  Is  said  that  the  owner  of  personal  property 
as  against  everybody  but  creditors,  may 
make  such  disposition  thereof  as  he  pleases, 
either   by   will    or    otherwise.    He   cannot 


therefore,  commit  a  fraud  upon  his  wife  or 
children  by  disposing  of  it,  before  bis  death, 
in  any  manner  be  may  think  proper,  by  gift 
Inter  vivos  or  causa  mortis,  or  by  will. 
Neither  the  wife  nor  the  chiidroi  have  any 
Interest  in  the  property,  except  as  far  as  the 
husband  or  father  may  be  liable  for  their 
support  during  bis  life.  It  Is  therefcnre  im- 
possible that  he  should  defraud  either  by 
any  disposition  be  may  make  of  bis  prop- 
er^ to  take  effect  after  his  death.  Stewart 
V.  Stewart  5  Conn.  317;  Williams  v.  Wil- 
liams (0.  0.)  40  Fed.  621.  The  power  of 
the  husband  over  bis  personal  property  by 
gift  inter  vivos  is  absolute.  A  man's  wife 
and  children  have  no  legal  right  to  any  part 
of  his  goods,  and  no  fraud  can  be  predicated 
of  any  act  of  bis  to  deprive  them  of  the 
succession.  Prlngle  v.  Pringle,  59  Pa.  281; 
Dunnock  v.  Dunnock,  3  Md.  Ch.  140;  Tuck- 
er V.  Tucker,  29  Mo.  350 ;  Cranson  v.  Cranson, 
4  Mich.  230,  66  Am.  Dec.  534;  Marshall  v. 
Berry,  18  Allen,  48.  In  the  last  case  the 
court  said :  "In  the  absence  of  any  provision 
of  statute  inconsistent  with  the  right  of  the 
wife  to  dispose  of  her  personal  property  in 
this  manner  [by  g;ift  causa  mortis]  we  must 
hold  that  she  has  the  power."  "These  gifts," 
say  the  court  in  Chase  v.  Redding,  13  Gray, 
418,  "If  confirmed  and  held  good,  do  not  Im- 
pair the  rights  of  the  widow.  Her  right  Is  to 
the  property  of  which  the  husband  died 
seised  or  possessed.  These  gifts  have  their 
full  effect  In  the  lifetime  of  the  donor,  and 
the  property  is  not  in  his  possession  at  tbe 
time  of  his  decease,  and  does  not  come  under 
the  administration  of  the  executor."  A  deed 
of  real  estate,  reserving  the  life  estate  In  the 
grantor,  made  principally  for  the  purpose 
of  depriving  the  wife  of  heit  statutory  share 
In  the  grantor's  estate,  but  also  given  in  con- 
sideration of  care  bestowed  and  to  be  be- 
stowed upon  the  grantor  as  long  as  he  lives, 
was  held  valid  as  against  the  grantor's 
widow  in  Leonard  v.  Leonard,  181  Mass.  458, 
63  N.  E.  1068,  92  Am.  St  Rep.  426.  "The 
Intent  to  defeat  a  claim  which  otherwise  a 
wife  might  have  is  not  enough  to  defeat  tbe 
deed."  The  alienation  or  gift  by  a  husband 
is  held  to  be  valid,  even  though  his  intent 
and  purpose  in  making  it  was  to  deprive  her 
of  dower,  provided  there  be  no  fraudulent 
participation  on  the  part  of  the  grantee  or 
donee  In  such  intent  or  purpose.  Babbitt  v. 
Gaither,  67  Md.  96,  8  Atl.  744.  Mr.  Thom- 
son in  his  work  on  Gifts  and  Advancements 
says  in  section  488:  "A  husband  may  make 
a  gift  of  his  personal  property,  and  thereby 
deprive  his  wife  and  children  of  all  interest 
therein.  She  and  they  have  no  interest  in 
such  property  until  his  death,  and  therefore 
he  may  wholly  disregard  her  and  them,  and 
make  a  gift  of  his  property,  elthw  Inter 
vivos,  or  mortis  causa."  To  the  same  ef- 
fect are  Richards  v.  Richards,  11  Humph. 
(Tenn.)  429;  Smith  v.  Hlnes,  10  Fla.  258: 
Hatcher  v.  Bnford,  60  Ark.  169,  29  8.  W. 
641,  27  L.  R.  A  607;  Llghtfoofs  Bxecators 
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V.  ColglQ,  5  Munf.  (Va.)  42;  Ford  v.  Ford, 
4  Ala.  142;  EUmaker  t.  Ellmaker,  4  Watts, 
88 ;  Poe  v.  Brownrlgg,  S6  Tex.  183 ;  Samson  r. 
Samson,  67  Iowa,  263,  25  N.  W.  233;  and 
Dlckeraon'B  Appeal,  115  Pa.  199,  8  Ati.  64,  2 
Am.  St  Rep.  547.  These  rnles  whlfh  have 
for  the  most  part  been  applied  In  cases  .where 
gifts  by  the  hnsband  have  been  in  question, 
must,  we  thlnlE,  apply  with  at  least  equal 
force  In  this  state  to  gifts  by  a  married 
woman. 

Applying  these  rules  to  which  we  agree,  to 
the  facts  in  this  case,  there  Is  no  room  left 
for  controversy  but  that  the  gift  from  Mrs. 
Swift  to  the  defendant  must  be  held  valid 
as  against  her  husband.  The  plaintiff  has 
presented  no  other  basis  for  his  claim. 

Judgment  for  the  defendant 


BRADY   V.    MESSLER   et   al. 

(Supreme  Court  of  Rliode  Island.    Nov.  IS, 
1905.) 

1.  MONKT    HAn     AND    RXOBIVBD— EVIDENCB— 
SI7FFICIXNCT. 

In  assumpsit  for  money  bad  and  received 
under  an  agreement  to  invest  it  the  evidence 
considered  and  held  not  to  sustain  a  judgment 
against  one  of  the  defendants. 

2.  Acnon— Cbiuinai,  Act — Conoitionb  Pbx- 

CEDBNT— PBIOB  CbIMINAI,  PBOSECUTrON. 

Under  Gen.  Laws  1896,  c.  279,  {  16,  declar- 
ing every  agent  or  person  to  wliom  any  money 
or  property  is  intrusted  for  any  specific  purpose 
who  shall  embezde  or  fraudulently  convert  it 
to  his  own  use  giiilty  of  larceny,  and  chapter 
233,  8  16,  authorizing  recovery  of  damages  for 
injury  occasioned  by  crime  after  complaint  has 
lieen  made  to  some  proper  magistrate  for  such 
crime  and  process  issued  thereon,  no  civil  action 
can  be  mamtained  against  a  defendant  for  the 
larceny  of  a  check  intrusted  to  him  as  a  mes- 
senger, for  the  specific  purpose  of  transmitting 
it  to  a  third  person,  before  complaint  is  made 
to  a  magistrate  and  process  issued  thereon. 

Action  by  John  F.  Brady  against  Matle  0. 
Messier  and  others.  Heard  on  petition  of 
defendants  for  a  new  trial.    Granted. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  and  PARKHURST,  JJ. 

Bnrbank  &  Brown,  for  plaintiff.  John  W. 
Hogan  and  Philip  S.  Enauer,  for  defendants. 

PABKHURST,  J.  This  is  an  action  of 
assumpsit  for  money  had  and  received  and 
on  the  other  common  counts,  brought  by  John 
A  Brady  against  Matle  C.  ^Messier  and 
George  Cooper,  for  the  recovery  of  certain 
money.  The  plaintiff  testified  that  be  had 
an  agreement  with  Mrs.  Messier  to  Invest 
some  money  for  him  in  something  in  which 
she  was  investing  and  from  which  she  was 
making  considerable  money;  that  she  could 
not  tell  him  what  it  was,  ^nce  it  was  a  fam- 
ily matter ;  that  on  the  26th  day  of  October, 
1899,  George  Cooper  came  to  his  ofBce,  and 
the  plaintiff,  supposing  that  Cooper  repre- 
sented Mrs.  Messier,  gave  Cooper  a  check  for 
$1,000,  payable  to  Cooper,  which  sum  Cooper 
was  to  take  to  Mrs.  Messier  for  Investment 
by  her  imder  said  alleged  agreement;  that 


Cooper  invested  the  money  In  stodcs  on  mar- 
gin and  lost  it  Mrs.  Messier  denied  any 
such  agreement,  and  further  denied  that  she 
had  any  connection  with  this  transaction,  or 
any  knowledge  of  this  transaction  whatso- 
ever until  long  after  the  money  had  been  In- 
vested and  lost  and  testified  that  it  was 
first  brought  to  her  attention  that  Brady 
made  any  claim  against  her  through  a  letter 
written  by  the  plaintiff  to  the  A.  C.  Messier 
Company,  of  which  she  was  a  clerk,  in  the 
fall  of  1902.  Cooper  testified  that  Brady 
had  an  agreement  with  him  to  Invest  in  a 
stock  which  he  would  not  disclose  to  Brady, 
and  that  Brady  understood  that  he  was  going 
Into  a  speculation ;  that  It  was  "out  and  out 
gamble,"  and  that  he  took  all  chances  of  loss ; 
that  Cooper  invested  Brady's  money  on  mar- 
gin, as  agreed;  that  the  stock  declined,  and 
that  he  lost  the  money,  losing  at  the  same 
time  considerable  money  of  his  own  in  trying 
to  protect  his  margins.  A  verdict  was  re- 
tamed  for  the  plaintiff  against  both  defend- 
ants for  the  full  amount  paid  by  the  plain- 
tiff to  Cooper,  with  Interest 

As  to  the  defendant  Matle  C.  Messier,  the 
conrt  after  full  examination  of  the  record, 
falls  to  find  any  evidence  that  she  ever  re- 
ceived the  proceeds  of  said  check,  or  any  part 
thereof.  The  plaintiff  himself  does  not  know 
that  she  received  It,  but,  on  the  contrary,  in- 
troduces in  evidence  the  admission  of  the  de- 
fendant George  Cooper,  made  at  a  former 
trial,  that  he  received  the  check,  cashed  It, 
and  nsed  the  mcmey  in  speculation  in  stocks, 
and  lost  It  all.  The  plaintiff  seeks  to  hold 
Mrs.  Messier  liable  by  reason  of  some  ratifi- 
cation or  admission  claimed  to  have  been 
made  by  her  at  a  later  date,  bat  the  court 
does  not  find  evidence  of  any  such  ratification 
or  admission.  The  verdict  of  the  jury,  so 
far  as  it  related  to  Mrs.  Messier,  had  no  evi- 
dmce  to  support  It 

As  to  the  defendant  George  Cooper,  If  the 
plaintiff's  testimony  Is  true,  to  the  ^ect  tliat 
he  had  no  agreement  whatever  with  Cooper, 
that  Cooper  was  simply  a  messenger  Intrust- 
ed with  the  proceeds  of  the  $1,000  check  for 
the  specific  purpose  of  transmitting  the  same 
to  Mrs.  Messier,  and  that  Cooper  lost  all 
the  money  In  sto<*  speculation,  then  Cooper 
wfiB  guilty  of  larceny,  under  Gen.  Laws  1896, 
c.  279,  §  16,  which  reads  as  follows :  "Every 
officer,  agent  clerk  or  servant  or  person  to 
whom  any  money  or  other  property  shall  be 
Intrusted  for  any  specific  purpose,  who  shall 
embezzle  or  fraudulently  convwt  to  his  own 
use  or  shall  take  or  secrete,  with  Intent  to 
embezzle  and  fraudulently  convert  to  his  own 
use,  any  money  or  other  property  which  shall 
have  come  into  his  possession  or  shall  be 
under  his  care  or  charge,  by  virtue  of  such 
employmoit  or  for  such  specific  purpose, 
shall  be  deemed  guilty  of  larceny,  and  may 
be  tried,  sentenced  and  punished  as  for  any 
other  larceny."  If  this  be  true,  then  no 
dvil  action  could  have  been  commenced 
against  defendant  Ooopec  at  the  date  of  the 
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wtlt  In  thl8  case  (Jane  11,  1003),  because 
no  complaint  bad  been  made  to  any  magis- 
trate, and  no  process  issued  thereon  against 
Cooper,  under  the  provisions  of  G«n.  Laws 
1806,  a  233,  I  16,  then  In  force. 

"Sec.  16.  Whenever  any  person  shall  suffer 
any  injury  to  his  person,  reputation,  or  es- 
tate, by  reason  of  the  cominlBslon  of  any 
crime  or  offence,  he  may  recover  his  damages 
for  such  injury,  either  in  an  action  of  tres- 
pass, or  in  an  action  of  the  case,  against  the 
offender;  but  no  such  action,  except  as  pro- 
vided in  the  preceding  two  sections,  shall  be 
commenced  for  such  injury  until  after  com- 
plaint has  been  made  to  some  proper  magis- 
trate for  such  crime  or  offence,  and  process 
issued  thereon  against  the  offender,  excepting 
only  those  cases  in  which  such  actions  may 
now  be  maintained  at  common  law;  and 
whenever  any  person  shall  be  convicted  of 
larceny,  he  shall  be  liable  to  the  owner  of 
the  money  or  articles  taken,  for  twice  the 
value  thereof,  unless  the  same  be  restored, 
and  for  the  value  thereof  in  case  of  restora- 
tion." See  Baker  v.  Slater  Mill  &  Power 
Co.,  14  R.  I.  681 ;  Arnold  v.  Gaylord,  16  R.  I. 
673,  18  Atl.  177;  Struthers  v.  Peckham,  22 
a  L  8,  45  Atl.  742. 

If,  on  the  other  hand,  the  story  told  by  the 
defendant  Cooper  Is  triie,  to  the  effect  that 
he  acted  as  he  did  upon  a  full  and  complete 
understanding  with  the  plaintiff  that  the 
money  was  to  be  used  in  speculation,  and  that 
'Ht  was  out  and  out  gamble ;"  that  the  money 
was  used  in  buying  stock  on  margin,  as 
agreed;  that  the  stock  declined,  and  the 
money  was  all  lost — then  defendant  Cooper 
was  not  liable,  because  he  had  done  Just  as 
he  agreed.  Without  attempting  to  decide 
whether  the  plaintiff  or  the  defendant 
Cooper  has  told  the  truth  (and  it  is  manifest 
that  either  one  or  the  other  of  them  has  com- 
mitted perjury,  because  their  stories  are  en- 
tirely Inconsistent,  and  relate  to  matters 
about  which  they  could  not  make  an  honest 
mistake),  it  Is  evident  that  In  either  event 
the  plaintiff  Is  not  entitled  to  recover  in  this 
suit  against  the  defendant  Cooper. 

As  the  foregoing  is  decisive  of  the  whole 
case,  it  Is  not  necessary  to  pass  upon  the  de- 
fendants' exceptions  or  other  grounds  urged 
upon  their  petition  for  a  new  trial. 

Defendants'  petition  for  new  trial  li 
granted,  and  the  case  is  remitted  to  the  su- 
perior court,  with  direction  to  ent«  judgment 
for  defendants  for  costs. 


VBRRONB  V.  RHODE  ISLAND  SUBUR- 
BAN RY.  CO. 

(Supreme  Court  of  Rhode  Island.    Nov.  10, 
1905.) 

1,  Cabbiers  —  In JT7BY  TO  Passenoeb  —  Con- 

TBIBTTTOaT     NEOtlGERCB    —    QUESTION     FOB 
JUBT. 

It  is  not  negligence  per  se  for  a  passenger 
on  a  street  car  to  stand  on  the  running  board, 
and  hold  the  iKwt  or   handle  affixed   thereto^ 


where  the  car  Is  so  filled  that  there  is  no  room 
inside. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Carrieni,  {  1379.] 

2.  Saii»— Obuoatior   or  Comfaht. 

A  street  railway  company,  accepting  a 
passenger  obliged  to  stand  on  the  running  board 
of  the  car  because  he  cannot  be  accommodated 
bislde  the  car,  must  do  all  that  human  vigilano* 
reasonably  can  to  prevent  injury  to  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  i  1101.] 

8.  Same— Nkquoence — Question  fob  Jiibt. 

Where,  in  an  action  for  the  death  of  a 
street  car  passenger  occasioned  by  his  being 
thrown  from  the  car,  the  evidence  showed  that 
decedent  was  obliged  to  stand  on  the  running 
board  of  the  car  because  of  its  crowded  con- 
dition, and  that  he  held  onto  the  post  with  both 
hands,  and  that  previous  to  the  accident  the  car 
swayed  violently,  the  question  of  the  negligence 
of  the  company  in  operating  the  car  was  for  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  {  13ia] 

4.  Sake— AsBuuFTioN  of  Risk. 

A  passenger  on  a  street  car,  who  stands  on 
the  running  board  of  the  car,  assumes  only  the 
risk  of  the  ordinary  motion  of  the  car. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Carriers,  i  1379.] 

6.  Evidence  —  Opinions  —  Cokpetxrot  of 

Witness. 
A  witness  who  does  not  know  the  ordinary 
rate  of  speed  of  a  street  car  on  a  particular 
route  is  not  competent  to  testify  that  a  car  on  a 
particular  occasion  on  that  route  was  ran  at 
an  extraordinary  rate  of  speed. 

[£3d.  Note. — For  cases  in  point,  see  voL  20; 
Cent  Dig.  Evidence,  H  2202,  2270.] 

Action  by  Quirino  Verrone,  admlnstrator, 
against  the  Rhode  Island  Suburban  Railway 
Company.  There  was  a  nonsuit,  and  plain- 
tiff petitions  for  a  new  trial.    Granted. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, JOHNSON,  and  PARKHURST,  JJ. 

James  A.  Williams,  David  S.  Baker,  Thom- 
as F.  I.  McDonnell,  and  Liewis  A.  Waterman, 
for  plaintiff.  Henry  W.  Hayes,  Frank  T. 
Easton,  Lcfferts  S.  Hoffman,  and  Alonzo  R. 
Williams,  for  defendant 

DOUGLAS,  0.  J.  The  plaintiflfa  intestate 
was  a  passenger  on  Labor  Day,  1902,  upon 
an  open  trolley  car  operated  by  the  defend- 
ant When  he  got  upon  the  car  at  Crescent 
Park,  the  seats  were  filled,  and  passengers 
were  standing  between  the  seats,  and  he  was 
able  only  to«ecure  a  position  upon  the  run- 
ning board.  According  to  all  the  testimony, 
be  grasped  the  post  or  the  handle  affixed  to 
it  with  both  hands  as  long  as  he  continued  on 
the  car.  As  the  car  approached  the  hill  north 
of  Barrlngton  station,  while  it  was  proceed- 
ing along  a  straight  and  approximately  level 
track,  he  fell  off,  and  was  found  a  short  time 
after  lying  dead  In  the  road.  There  Is  no 
dispute  that  be  was  killed  by  the  fall  from 
the  car.  Several  witnesses  testified  that  Just 
previous  to  the  accident  the  car  swayed 
violently,  and  was  jerked  sideways  with  con- 
siderable force.  One  witness  testified,  with- 
out objection,  that  the  car  was  going  at  an 
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extraordinary  rate  of  speed  at  tbe  time  of  tbe 
Bcddent  The  qnestlon  was  asked  of  other 
witnesses  how  the  motion  compared  with  the 
usual  motion  of  the  car,  and  the  defendant's 
objection  to  this  question  was  snstained,  and 
the  plalntlll  duly  excepted.  At  the  concln- 
8lon  of  the  plaintiff's  evidence,  a  nonsnlt  was 
granted.  The  plaintiff  asks  for  a  new  trial 
on  the  grounds  that  it  was  error  to  exclude 
tlie  testimony  offered  and  to  grant  the  non- 
suit 

1.  We  think  the  nonsuit  was  improperly 
granted.  The  plaintiff's  intestate  occupied 
this  position  on  the  running  board  because 
there  was  no  vacant  seat  in  the  car,  nor 
itandlng  room  between  the  seats.  This  was 
not  negligence  per  se.  If  the  railroad  com- 
pany accepts  passengers  whom  It  cannot  ac- 
commodate Inside  its  car.  It  must  do  all  that 
human  care  and  vigilance  reasonably  can 
to  prevent  accident  happening  to  them. 
Bnmnchow  v.  E.  I.  Co.,  26  a  I.  211,  58  AtL 
657.  The  court  below  seems  to  have  baaed 
its  decision  upon  tbe  opinion  in  Elliott  v. 
Newport  St  By.  Co.,  18  H.  I.  707,  28  Atl.  338, 
81  AtL  694,  23  L.  R.  A.  208,  where  It  is 
said:  "A  passenger  w1k>  rides  on  the  foot- 
board of  a  car  necessarily  takes  on  himself 
the  doty  of  looking  out  for  and  protecting 
himself  against  tbe  usual  and  obvious  perils 
of  riding  there,  such,  for  instance,  as  in- 
jury from  passing  vehicles  or  by  being 
thrown  off  by  the  swaying  or  jolting  of  tbe 
car;  auumtng,  of  oourse,  proper  manage' 
ment  of  the  car  and  proper  construction  and 
eonditton  of  the  road."  The  court  interpreted 
this  language  as  holding  that  a  person  rid- 
ing upon  the  running  lM>ard  of  an  electric 
car  assumed  the  risk  of  being  thrown  off 
by  a  Jolt,  whether  of  usual  or  extraordinary 
violence.  But  the  words  we  have  Italicized 
modify  the  general  statement,  and  introduce 
a  new  Issue  into  the  case.  No  doubt  it  la 
reasonable  to  impose  upon  a  passenger  the 
assumption  of  such  risks  as  ordinarily  attend 
the  position  he  takes,  but  he  has  a  right  to 
suppose 'that  tbe  car  will  be  run  with  due 
care,  and  this  requires  greater  precaution 
when  passengers  are  occupying  the  running 
board  than  when  all  are  safely  seated.  A 
shock  sufficient  to  throw  from  the  car  a 
strong  man  holding  on  with  both  his  hands 
might  well  be  taken  by  the  jury  as  evidence 
that  tbe  car  was  not  properly  managed.  We 
think,  therefore,  that  the  plaintiff  had  made 
out  a  prima  facie  case,  and  should  have  been 
allowed  to  go  to  the  Jury. 

2.  It  Is  evident  from  what  we  have  said 
that  It  was  a  substantial  Issue  in  this  case 
whether  the  car  was  proceeding  as  usual 
when  tbe  accident  occurred,  or  was  propelled 
.at  an  extraordinary  rate  of  speed,  which 
would  be  likely  to  cause  more  violent  and 
dangerous  jolting  and  swaying  than  common. 
Tbe  passenger,  when  he  took .  his  place  on  the 
running;  board,  assumed  the  risk  of  ordinary 
motion,  not  of  extraordinary  violence.  Testl- 
maay,  therefore,  upon  this  subject  would  be 
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admissible  if  offered  by  competent  witnesses. 
Tbe  plaintiff  in  this  case  failed  to  qualify 
the  witnesses  whom  be  called  on  that  ques- 
tion by  first  showing  that  they  had  traveled 
on  this  route,  and  knew  the  ordinary  rate  of 
speed  at  the  place  in  question.  For  this  rea- 
son, the  exceptions  to  the  exclusion  of  their 
testimony  must  be  overruled. 

The  defendant  cites  Moskowltz  v.  Brook- 
lyn Heights  R.  Co.  (Sup.)  85  N.  T.  Supp.  960. 
It  was  held  in  that  case  that  where  plaintiff 
elected  to  ride  on  the  step  of  a  crowded 
street  car,  and  was  thrown  off  by  the  oscil- 
lation or  "greyhound  motion"  of  tbe  car  as 
it  was  running  at  the  usual  rate  of  speed 
maintained  on  that  portion  of  its  route,  and 
there  was  no  evidence  of  any  unusual  or  ab- 
normal motioo,  due  to  any  unusual  condition 
of  tbe  car,  rails,  roadbed  or  management, 
plaintiff  assumed  the  risk  of  an  injury  so  oc- 
casioned. The  opinion  of  the  majority  of 
the  court  proceeds  to  distinguish  other  cases, 
where  the  accident  was  caused  by  unusual 
or  abnormal  motion  of  the  car,  from  the  one 
under  consideration;  and,  while  approving  the 
cases  reviewed,  bases  the  decision  in  this 
case  upon  the  fact  that  no  unusual  or  abnor- 
mal motion  was  "proved,  or  attempted  to  be 
proved,"  by  the  plaintiff.  In  this  respect  the 
case  differed  from  the  case  at  bar. 

The  petition  for  a  new  trial  is  granted,  and 
tbe  cause  will  be  remanded  to  the  superior 
court  for  further  proceedings. 


DART  V.   PEOVIDBNCB   POLICE  ASS'N. 
(Supreme  Court  of  Rhode  Island.    Nov.  6, 1905.) 

1.  Benkticiai.  Associatiors— Siok  BcNEFrrs 
—Waives. 

Plaintiff's  intestate,  an  active  member  of 
a  police  asaociation,  on  Septeml>er  8,  1903,  ren- 
dered a  bill  for  sick  benefits  to  July  31,  1003, 
which  was  returned  for  correction.  The  claim 
was  withheld  until  April,  1904,  awaiting  the 
determination  of  a  pending  case  involving  the 
status  of  a  pensioner,  when  it  was  returned 
corrected,  with  a  new  claim  for  benefits  from 
August  1,  to  October  31,  1903,  and  was  paid. 
Intestate  continued  sick,  and  died  on  September 
26,  1904,  and  plaintiff,  as  administrator,  sued 
for  benefits  from  Noveml>er  1,  1903,  to  intes- 
tate's death.  Held  that,  the  association  having 
l>ecome  acquainted  with  intestate's  method  of 
making  his  bills,  and  havini;  the  opportunity 
to  ascertain  his  physical  condition,  tbe  claim  for 
the  benefits  was  not  waived  by  intestate's 
neglect  to  present  them. 

2.  Same— Bt-Laws— Pbobpective  Ofebation. 

Providence  Police  Association  By-Laws 
1904,  art.  11,  {  2,  providing  that  all  applica- 
tions for  benefits  by  members  on  the  pension 
list  must  be  made  within  a  week  from  the  com- 
mencement of  the  sickness  for  which  the  benefit 
is  claimed,  is  prospective  in  its  operation,  and 
does  not  govern  claims  for  benefits  for  sick- 
ness originating  prior  to  its  adoption. 

S.   SamB— INTEBKST   OH    (TlAlMB. 

A  beneficial  association  is  not  chargeable 
with  Interest  on  claims  for  sick  I>enefitB  prior  to 
the  date  demand  was  made  therefor. 


Action  by  Frank  A.  DaXT>  administrator 
of  the  estate  of  George  H.  Dary,  deceased, 
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against  the  Providence  Police  Association. 
Heard  on  agreed  statement  of  tbe  facts. 
Judgment  for  plaintiff. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODOBTT,  JOHNSON,  and  PABK- 
HUBST,  JJ. 

Cooke  ft  Angell,  for  plaintiff.  Wlllard  R 
Tanner,  for  defendant 

DUBOIS,  J.  This  la  an  action  of  assump- 
sit brought  by  tbe  administrator  of  the 
estate  of  George  H.  Dary,  deceased,  against 
the  defendant  corporation,  of  which  the  de- 
cedent was  a  member  up  to  the  time  of  his 
death,  to  recover  the  sum  of  $446  for  sick 
benefits  due  to  the  plalntUTs  Intestate  at 
the  rate  of  $2  per  day  from  November  1, 
1903,  to  May  6,  1904,  and  at  the  rate  of  60 
cents  per  day  from  May  6,  1904,  to  September 
26,  1904.  The  plea  of  the  defendant  Is  the 
general  issue,  accompanied  by  an  affidavit 
of  valid  defense,  upon  the  ground  that  the 
plaintiff's  Intestate  waived  his  claim  to  the 
sick  benefits  for  which  this  suit  Is  brought 

The  case  was  submitted  to  tbe  court  upon 
the  following  agreed  statement  of  facts: 
"The  plaintiff's  Intestate  was  at  tbe  time  of 
his  death,  and  for  more  than  two  years  prior 
thereto  had  been,  an  active  member  of  the 
Providence  Police  Association,  and  was  also 
on  the  list  of  the  active  police  force,  drawing 
forty-five  per  centum  of  the  regular  pay  of 
a  lieutenant  of  police,  being  on  the  pension 
list  Under  certain  conditions,  the  members 
of  said  Providence  Police  Association  are 
entitled  to  sick  benefits,  according  to  the 
by-laws  of  said  association.  Including  tbe 
by-laws  in  force  prior  to  May  5,  1904,  and 
those  in  force  subsequently  thereto  to  tbe 
time  of  the  death  of  the  plaintiff's  Intestate, 
which  are  hereby  made  a  part  of  said  state- 
ment On  the  28th  day  of  June,  A.  D.  1903, 
the  plaintiff's  intestate  became  sick.  Sep- 
tember 8,  1903,  he  rendered  a  bill  to  said  as- 
sociation for  benefits  from  June  28,  1903. 
This  bill  was  for  a  dollar  a  day,  and  the  as- 
sociation claimed  it  was  Incorrect,  and  asked 
him  to  amend  it  A  case  was  pending  In 
conrt  to  determine  the  status  of  one  on  pen- 
sion list  under  rules  of  association.  Said  as- 
sociation met  monthly  for  the  payment  of 
bills  and  sick  benefits.  He  rendered  a  bill 
from  June  28,  1903,  for  sick  benefits  to  Oc- 
tober 31,  1908,  less  seven  days  omitted  pur- 
suant to  the  by-laws,  which  said  bill  was 
paid.  A  copy  of  said  bill,  marked  'Exhibit 
A,'  is  hereto  annexed  and  made  a  part  hereof. 
Said  bill  amounted  to  balance  due  him  of 
$249.50,  and  was  paid  by  said  association, 
after  which  time  the  said  plalntifTs  Intes- 
tate rendered  no  bill  to  said  association  for 
sick  benefits,  or  made  any  claim  for  the  same 
during  his  lifetime.  He  died  on  tbe  26th 
day  of  September,  A.  D.  1904.  Said  plain- 
tiff's intestate  bad  diabetes  from  June,  1903, 
and  from  the  time  when  he  first  claimed  sick 
benefits  to  his  death.  He  had  also  two  cere- 
bral hemorrhages,  the  last  one  being  the  im- 


mediate cause  of  his  death.  Tbe  plaintiff  In 
this  case  has  testimony  to  prove,  and  tbe 
defendant  has  no  testimony  to  contradict  the 
same,  that  the  plaintiff  was  alck  enough  to 
entitie  him  to  Blck  benefits  after  said  31st 
day  of  October,  A.  D.  1908,  and  that  it  was 
known  to  Doctor  Clifford  H.  Oriffln,  his  at- 
tending physician,  who  was  also  the  police 
surgeon  of  the  city  of  Providence,  B.  L,  dur- 
ing the  entire  time  of  said  sickness,  but  it 
is  admitted  that  these  facts  were  unknown 
to  the  said  defendant  Said  plaintiff's  in- 
testate was  under  the  care  of  Dr.  Griffin 
from  June,  1903,  until  the  time  of  his  deatti 
on  September  X,  1904,  as  appears  from  a 
copy  of  the  certificate  of  Dr.  Griffin,  tbe 
orlgflnal  whereof  is  In  the  possession  of  the 
said  association,  which  said  copy,  mariced 
'Exhibit  B,'  Is  annexed  hereto  and  made  a 
part  hereof.  The  plaintiff  In  this  case  has 
testimony  to  prove,  and  the  defendant  has 
no  testimony  to  contradict  the  same,  that 
from  June  :»,  1903,  to  October  31,  1903,  and 
from  the  latter  date  until  about  a  we^  be- 
fore his  death,  the  plalntUTs  Intestate  was 
not  confined  to  his  house,  but  was  during  his 
entire  sldmess  from  June,  1908,  to  the  time 
of  his  death,  prevented  on  account  of  bis 
sickness  from  doing  any  kind  of  remunera- 
tive work,  and  was  during  all  that  period 
under  the  professional  care  of  Dr.  Clifford 
H.  Grlfiln;  but  It  Is  admitted  that  the  fact 
of  said  physician's  care  since  October  81, 
1903,  was  unknown  to  said  association.  The 
fact  If  w,  that  the  plaintiff's  Intestate  was 
sick  enough  to  entitle  him  to  sick  benefits 
after  said  31st  day  of  October,  1903,  was 
unknown  to  the  defendant  and  the  defend- 
ant took  no  steps  to  ascertain  If  this  was  so 
because  of  its  said  Ignorance,  although  it  la 
admitted  that  the  plaintiff  has  testimony  to 
prove  that  .said  plaintiff's  Intestate  was  aick 
enough  to  entitie  him  to  said  benefits  from 
said  last-named  time  until  his  death,  and 
that  the  defendant  has  no  evidence  to  tbe 
contrary.  He  was  not  mentally  or  physical- 
ly imable  to  have  claimed  sick  benefits  during 
the  period  after  said  Slat  day  of  October, 
A.  D.  1903,  except  for  a  short  time  before 
his  death,  and  bis  said  sickness  was  not 
caused  by  any  immoral  or  Improper  conduct 
By  tbe  provisions  of  section  2  of  said  article^ 
11,  In  operation  until  May  6,  1904,  benefits 
were  payable  as  follows:  'First  To  active 
members  of  the  police  force,  one  dollar  per 
day  while  receiving  full  pay  from  the  city. 
and  two  dollars  per  day  when  full  pay 
ceases.'  On  May  5,  1904,  said  section  2  of 
said  article  was  amended  so  that  benefits 
were  payable  as  follows:  'First  To  active 
members  of  the  police  association,  fifty  cents 
per  day  while  receiving  pay  from  the  city, 
whether  from  the  police  pension  fund  or 
otherwise,  and  two  dollars  iier  day  when 
such  pay  ceased.'  By  the  last  paragraph  of 
'second  clause'  of  article  11  of  said  by-laws 
In  operation  until  amended  May  5,  1904,  It 
Is  provided  that  all  applications  tor  beneflts 
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under  said  article  by  honorary  members  must 
be  made  to  tbe  secretary  In  writing  within 
two  weeks  from  the  commencement  of  the 
sickness  or  disability  for  which  the  benefits 
are  claimed,  and  no  such  requirement  by 
active  memb^v  existed  under  the  by-laws 
until  the  amendment  thereof,  adopted  May 
6,  1004,  when  It  was  provided  for  the  first 
time  by  clause  8  of  said  section  2  of  ar- 
ticle 11  of  said  by-laws  that  all  applica- 
tions for  benefits  under  said  article  by  hon- 
orary or  superannuated  members,  or  mem- 
bers on  the  pension  list,  must  be  made  to  the 
secretary  In  writing  within  one  week  from 
the  commencement  of  the  sickness  or  disabili- 
ty for  which  the  benefits  are  claimed.  The 
dalm  made  in  this  case  is  for  sick  benefits 
from  October  81,  1903,  to  September  28, 
1904,  inclnslre  The  Police  Manual  and  the 
by-laws  of  the  ProTidence  Police  Association 
are  introduced  as  a  part  of  the  evidence  to 
be  sabmltted  to  the  court" 

Exhibit  A. 

"ProTidence,  R.  L,  Apr.  11/04. 
"Providence  Police  Association,  to  George  H. 

Dary,  Dr. 
To  9   quarters'  dues   (a   S2.00 

(Jan.  1/02.  to  Mar.  81/04). .  .$18  00 
By  am't  of  legal  dues  (0  at  50c)    4  00 

»18«) 

To  83  days'  sick  benefits,  June 

28/03,   to  July  31/03  (inclu- 
sive), S3  days  leas  7  days,  26 

days,  at  £2.00 62  00 

(Bill  for  this  item  rendered  and 

returned  for  correction.; 
To  82  days'  sick  benefits,  from 

Aoc.  1/03,  to  Oct  81/08,  at 

$2JM),  Inclusive 184  00 

1240  60 

Exhibit  B— Copy  of  Dr.  Griflln's  Certificate. 
"November  11,  1004. 

"Tbla  Is  to  certify  that  Oeorge  H.  Dary 
was  under  my  professional  care  from  June, 
1008,  till  the  time  of  his  death.  He  suflTered 
from  diabetes  mellitus,  and  from  that  time 
till  his  death  had  two  cerebral  hemorrhages ; 
the  last  one  being  the  Immediate  cause  of 
death.  At  no  time  during  that  period  was 
be  able  to  do  any  remunerative  work. 
Beepectfnlly  yours,  Clifford  H.  Griffin." 

1.  Most  of  the  facts  have  been  definitely 
agreed  to  by  the  parties,  but  as  to  several 
It  la  agreed  that  tbe  plaintiff  has  testimony 
to  prove  them,  and  that  the  defendant  has 
no  testimony  In  contradiction  thereof.  This 
amounts  to  an  agreement  that  the  plaintiff 
can  prove  them,  and  is  equivalent  to  an  ad- 
mission of  their  existence  as  facts.  "Certum 
est  quod  certum  reddi  potest"  Under  this 
agreed  statement  of  facts,  the  plaintiff  is  en- 
titled to  judgment  unless  bis  intestate  waived 
his  claim  for  sick  benefits.  Waiver  has  been 
defined  to  be  the  intentional  relinquishment 
of  a  known  right  with  both  luiowledge  of  its 
existence  and  an  Intention  to  relinquish  It 
Bouv.  Law  Diet.  The  defendant's  claim  Is 
that  there  lias  been  both  an  implied  and  an 
express  waiver  by  tbe  plaintiff's  Intestate, 
acting  by  way  of  estoppel  of  the  plaintiff's 


claim:  "First  Tbe  estoppel  claimed  Is 
that  the  neglect  of  the  plaintiff's  Intestate 
during  his  lifetime  to  make  any  claim  for 
sick  benefits  for  such  a  long  time  was  not 
only  evidence  of  the  intention  of  the  plaln- 
tUTs  Intestate  not  to  claim  such  benefits,  but 
that  such  neglect  tended  to  the  Injury  of  the 
defendant  by  causing  it  to  omit  to  take  the 
necessary  precautions  which  It  would  other- 
wise have  taken  to  investigate  the  extent 
of  the  sickness  claimed  by  said  plaintltTs 
Intestate,  and  was  the  kind  of  claim  of  which 
the  defendant  would  not  ordinarily  have  any 
knowledge  without  notice  from  the  claimant 
Second.  The  fact  that  several  months  after 
the  sickness  for  which  the  intestate  did  make 
a  claim  be  put  In  Us  bill,  but  omitted  to 
make  any  claim  for  the  continuance  of  said 
sickness  to  the  date  of  the  bill,  was  an  ad- 
ditional waiver  of  the  claim  beyond  the  time 
stated  In  the  bill,  and  was  actually  mislead- 
ing to  tbe  defendant  as  to  the  continuance 
of  said  sickness,  and  this  estopped  pialntUTs 
Intestate  from  making  any  further  claim 
for  the  continuation  of  said  sickness ;  no  no- 
tice being  given  to  said  defendant"  Waiver 
Is  not  in  tbe  proper  sense,  a  species  of  estop- 
pel, unless  the  conduct  of  one  party  has  in- 
duced the  other  to  take  such  a  position  that 
he  will  be  Injured  If  the  first  be  permitted 
to  repudiate  Us  acts.  16  Cyc.  805,  and  note. 
"The  kind  of  waiver  capable  of  being  de- 
scribed as  an  estoppel  should  have  tbe  marks 
of  an  estoppel,  by  causing  the  Innocent  party 
to  forego  some  right  or  otherwise  to  change 
his  position."  Bigeiow,  Estoppel  (5th  Ed.)  p. 
660,  note  1.  It  does  not  appear  that  the  de- 
fendant was  induced  to  take  any  injurious 
position  by  the  alleged  waivers,  and  the  only 
right  that  tbe  defendant  claims  It  was  de- 
prived of  was  the  right  to  Investigate  the 
extent  of  the  sickness  claimed  by  the  dece- 
dent If  the  deceased  had  never  made  claim 
for  sick  benefits,  there  would  be  great  force 
In  this  position,  but  the  facts  agreed  upon 
disclose  the  following  state  of  affairs :  Sep- 
teml>er  8,  1903,  tbe  plaintiff's  Intestate  ren- 
dered a  bill  to  said  association  for  sick  bene- 
fits from  June  28tb  to  July  81st  of  that  year, 
which  bill  was  not  paid,  but  was  returned 
to  him  for  correction ;  that  no  further  claim 
was  made  until  April  11,  1904,  which,  with- 
out explanation,  would  seem  a  long  time  for 
the  sick  claimant  to  wait  but  it  seems  to 
be  accounted  for  by  the  statement  that  a 
case  was  pending  in  court  to  determine  the 
status  of  one  on  the  pension  list  as  the  plain- 
tiff's intestate  was,  under  the  rules  of  the  as- 
sociation. 

The  case  referred  to  is  evidently  that  of 
Nickerson  v.  Providence  Police  Association, 
26  R.  I.  40,  57  AU.  1057,  which  was  decided 
March  16,  1904.  Within  a  month  after  the 
determination  of  that  case,  George  H.  Dary 
presented  bis  bill,  dated  April  11,  1904,  which 
Included  the  former  bill  corrected  and  a  new 
claim  for  02  days'  sick  benefits  from  August 
1  to  October  31,  1908.  and  this  bill  was  paid 
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by  the  defendant  If  tbe  doctrine  of  estop- 
t)el  by  walTef  claimed  by  the  defendant  Is 
sonnd,  then  by  tbe  first  bill  rendered  Septem- 
ber 8th  for  sickness  from  Jnne  28tb  to  July 
8l8t  the  claimant  waived  bis  claim  for  any 
sickness  suffered  by  blm  in  tbe  38  daya 
which  had  elapsed  between  July  31st  and 
September  8th,  and  when  he  rendered  his 
later  bill,  which  corered  the  time  so  waived, 
the  defendant  should  have  declined  to  pay 
tbe  same  upon  that  ground,  which  it  did  not 
do,  but  paid  him  tbe  amount  of  the  original 
bill,  doubled  by  the  decision  of  tbe  court  and 
for  92  days  more  of  continuous  sickness  In 
addition  thereto.  The  defendant  thns  be- 
came acquainted  with  tbe  claimant's  method 
of  making  his  bills,  and  also  bad  the  op- 
portunity, which  it  is  fair  to  presume  it 
exercised,  to  make  the  proper  and  necessary 
examination  of  the  decedent  to  ascertain  his 
physical  condition.  If  it  did  make  such 
examination.  It  ascertained  that  he  was  suf- 
fering from  diabetes  mellltus,  which  is  gen- 
erally fatal;  and,  if  it  did  not  then  it  did 
not  take  advantage  of  its  opportunities,  and 
cannot  now  be  heard  to  complain.  If  the  de- 
fendant made  the  investigation  that  it  should 
have  made  wbra  its  attention  was  called  to 
the  matter  by  the  bill  introduced  after  the 
termination  of  the  lawsuit  which  defined 
the  rights  of  pensioners  to  be  much  greater 
than  tbe  defendant  had  anticipated,  then  it 
discovered  that  tbe  claimant  was  suffering 
from  a  progressive  and  fatal  illness  of  a 
kind  and  character  that  would  entitle  him  to 
sick  benefits  for  the  remainder  of  bis  life, 
under  tbe  by-laws  of  the  association.  In 
such  circumstances,  it  was  unnecessary  for 
him  to  notify  tbe  defendant  from  time  to 
time  of  the  continued  existence  of  his  in- 
curable disease,  except  for  tbe  purpose  of 
laying  a  foundation  for  claims  for  Interest 
Tbe  defendant  however,  maintains  that 
article  11,  {  2,  d.  3,  of  the  by-laws,  adopt- 
ed May  5,  1904,  supra,  governs  all  claims 
tor  sick  benefits  which  have  accrued  there- 
after, irrespective  of  the  time  of  the  origin 
of  the  sickness  upon  which  they  depend,  and 
insists  that  the  fact  that  the  illness  of  the 
plalntlfTs  Intestate  after  that  date  was  In 
continuation  of  a  sickness  which  began  be- 
fore the  adoption  of  the  by-law  did  not 
exempt  him  from  the  obligation  to  give  the 
notice  therein  required.  We  cannot  assent 
to  this  proposition.  There  is  nothing  In  the 
terms  of  the  by-law  indicative  of  an  Inten- 
tion to  make  It  retrospective  In  its  operation. 
It  clearly  relates  only  to  sickness  or  dis- 
ability commencing  thereafter.  Even  if  tbe 
defendant  association  had  the  power  to  adopt 
by-laws  which  might  operate  retrospectively 
(a  point  not  involved  In  the  determination 
of  this  case).  It  did  not  attempt  to  exercise 
It  in  the  by-law  In  question.  There  is  no 
evidence  that  the  decedent  intended  to  re- 
linquish his  right  to  the  sick  benefits  for 
which  this  suit  was  brought  and  we  do  not 
think  that  an  irreaistible  inference  to  that 


effect  arises  from  the  manner  In  which  he 
made  out  his  bills.  The  burden  of  proving 
waiver  rests  upon  the  defendant  and  In  our 
opinion  has  not  been  maintained.  The  plain- 
tiff claims  that  he  is  entitled  to  interest  up- 
on the  amount  of  side  benefits  due  each 
month,  from  time  to  time,  when  tbe  defend- 
ant met  for  the  payment  of  billa  and  sick 
benefits. 

2.  Interest  Is  allowable,  though  not  stlpn- 
lated  for,  as  an  invariable  legal  incident  of 
the  principal  debt  from  the  day  of  default 
whenever  the  debtor  knows  precisely  what 
he  is  to  pay  and  when  he  is  to  pay  It  Spen- 
cer T.  Pierce,  6  B.  I.  71 ;  Durfee  v.  O'Brien. 
16  R.  I.  21S,  14  AU.  857.  But  a  beneficial 
association  ought  not  to  be  treated  as  a  de- 
linquent debtor  before  demand  made  up<» 
It  followed  by  its  refusal  or  neglect  While 
demand  was  nnnecessary  in  the  circum- 
stances of  the  case  for  the  purpose  of  keeping 
the  claim  alive,  it  was  necessary  for  the  par- 
pose  of  creating  the  relation  of  debtor  and 
creditor.  There  being  no  proof  of  demand 
earlier  than  the  date  of  the  writ  Interest 
will  be  computed  from  that  date; 

Case  remitted  to  the  superior  conrt  witk 
direction  to  enter  Judgment  for  the  plain- 
tiff for  $446  and  interest  as  aforesaid,  and 
costs. 


LB  MOTNB  et  aL  r.  WASHINGTON 
COUNTY  et  al. 

(Sapreme  Court  of  Pennsylvania.    Nor.  4 
1905.) 

1.  HlOHWATB— CONSTBUCTION— APPBOVAI.    »T 
COUBT— COIXATEBAI,  ATTACK. 

An  order  of  tbe  court  of  quarter  sessions, 
based  on  tbe  finding  of  the  grand  jury  approv- 
ing the  construction  of  a  county  road  under 
Act  July  26,  1895  (P.  L.  336),  can  be  attacked 
only  on  tbe  ground  of  intentional  fraud,  prac- 
ticed on  the  grand  jury  and  the  court  by  the 
countv  commissioners,  or  by  some  one  in  their 
behalt,  and  cannot  be  collaterally  attacked  on 
the  ground  that  the  estimate  of  the  cost  and 
expenses  of  tbe  proposed  improvement  was 
grossly  inadequate,  or  by  a  mbtake  made  by 
witnesses  examined  before  the  grand  jury  in 
testifying  to  probable  cost  of  the  improvement. 

2.  SAMX— CONFOKMITT  WITH   PLANS. 

Under  Act  June  26,  1895  (P.  L.  336),  pro- 
viding for  the  construction  of  county  roads  and 
the  approval  of  such  construction  by  the  court 
of  quarter  sessions,  it  is  the  du^  of  the  coun^ 
commissioners  to  construct  the  road  in  accord- 
ance with  the  survey  and  plans  filed  in  court 
bnt  it  is  not  necessary  that  such  plans  give  the 
details  of  the  proposed  Improvement. 
8.  Sams— DiscBXTiON  of  Co^odssiONEBS. 

The  county  commissioners  are  vested  witk 
a  discretion  in  determining  whether  to  accept 
bids  for  a  fixed  sum  to  complete  the  road  or 
for  a  schedule  of  prices  for  piecework. 
4.  Same— Cost  of  Roap— Discbetion  of  Com- 

UISSI0T9EHS 

Act  June'  20,  1895  (P.  L.  336),  providing 
for  the  construction  of  county  roads,  limits  tbe 
levy  that  can  be  made  in  any  one  year,  and  tbe 
amount  of  bonds  that  may  be  issued  for  the 
construction  of  the  road,  but  leaves  to  the  dis- 
cretion of  the  county  commissioners  the  charac- 
ter of  the  road  to  be  built  and  tbe  cost  per  mil* 
for  building  it  orovlded  cBck  conualadoners  act 
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in  good  (ftith  and  do  not  pay  excessive  or  nn- 

reesonable  prices  for  the  work  done. 

B.  OowToa — Mektirob  or  CoioiissiomBS— 

FOBMAI.    BXqUISITKB  —  YAI^IDITX     07     COR- 
TBACT8. 

While  county  commissioners  should  keep 
written  minutes  of  the  meetings  at  which  they 
award  road  contracts,  and  such  minutes  should 
show  when  the  matter  was  considered  and  how 
each  commissioner  voted,  yet  a  bid  or  proposal 
for  the  construction  of  a  road  may  be  accepted 
by  a  full  board  after  discussion  and  delibera- 
tion, although  the  agreement  to  accept  it  U 
not  arrived  at  through  pailiomentary  forms; 
and  it  Is  not  essential  to  the  legality  of  the 
acceptance  of  the  bid  that  a  motion  should  be 
formally  made  and  seconded  and  voted  upon. 

Appeal  from  Court  of  Common  Pleas, 
Washington   County. 

Bill  for  injunction  by  Julius  Le  Moyne  and 
another  against  Washington  County  and 
others.  From  a  decree  In  favor  of  defend- 
ants, plaintUTs  appeal.    Affirmed. 

From  the  record  It  appeared  that  on  July 
17,  1903,  the  court  of  quarter  sesslonB  made 
an  order  approving  the  construction  of  a 
road  as  a  county  road,  under  the  act  of  June 
26, 1885  (P.  L.  336),  from  Claysvllle  to  Bums- 
yllle,  a  distance  of  about  three  miles.  This 
order  was  based  upon  the  action  of  the  grand 
Jury  In  approving  the  construction  of  the 
road.  The  contract  for  the  construction  was 
awarded  by  the  commissioners  to  Zelt  & 
Bros.  After  the  road  was  completed  the 
complainants  filed  a  bill  in  equity,  In  which 
they  prayed  as  follows:  (1)  For  an  Injunc- 
tion from  further  carrying  out  said  contract, 
or  any  part  thereof;  (2)  that  the  county 
commissioners  and  county  treasurer  be  re- 
strained from  Issuing  or  paying  any  orders 
on  said  contract;  (8,  4)  that  the  contract  be 
declared  illegal  and  void;  (5)  that  the  com- 
missioners be  required  to  answer  and  to  pro- 
duce on  hearing  all  bids  received  and  the 
contract  executed;  (6)  tor  other  appropriate 
relief. 

The  court  found.  Inter  alia,  as  follows: 

"(11)  The  written  estimate  of  the  engineer, 
John  McAdam,  of  the  cost  and  expenses  of 
the  contemplated  Improvement  of  this  three- 
mile  section  of  the  road  laid  before  the  grand 
Jury  was  $2,739.86  per  mile,  or  $8,219.68  for 
the  three  miles  of  road.  The  actual  cost  un- 
der the  Zelt  contract  Is  about  $12,600  per 
mile,  or  $87,911.66  for  the  8  miles  and  60  feet 
McAdam's  estimate  was  evidentiy  erroneous, 
not  apparently  so  on  Its  face,  but  on  account 
of  mismeasurements  or  mistake  in  calcula- 
tion made  by  the  person  making  the  written 
estimate. 

"(12)  On  June  11,  1904,  the  county  com- 
missioners and  N.  O.  Hunter,  a  contractor, 
who  was  a  successful  bidder  for  one  of  the 
other  .seven  sections  of  road,  the  Improve- 
ment of  which  the  grand  Jury  approved, 
agreed  on  a  case  stated  for  the  opinion  of  the 
court  to  determine  whether  his  contract  (and 
Incidentally  all  the  others  that  had  been  enter- 
ed Into  by  the  commissioners  under  like 
clrccmstances)   was  Illegal  for  the  reason 


that  the  Improvement  would  cost  greatly  In 
excess  of  the  estimate  submitted  to  the  grand 
jury.  In  an  opinion  and  decree  of  thla  court 
on  Its  law  side,  filed  on  June  22, 1004,  to  No. 
61,  August  term,  1904,  it  was  adjudged  that 
the  cost  of  roads  constructed  under  the  act 
of  1896  might  legally  exceed  the  estimate 
submitted  to  the  grand  Jury,  If  no  fraud  was 
practiced  upon  the  grand  Jury  and  the  engi- 
neer was  bonesUy  mistaken  in  his  estimate. 
Of  this  opinion  and  decree  the  plaintiffs  had 
constructive  notice,  and  no  money  was  paid 
Zelt  ft  Bros,  until  after  the  decree  was  filed. 

"(13)  The  evidence  In  thla  case  Is  not  suf- 
ficient to  show,  and  It  does  not  show,  that 
the  county  commissioners,  J.  F.  McClay, 
S.  F.  Scott  and  J.  B.  Gibson,  either  Jolntiy 
or  Individually  or  in  collusion  with  any  other 
person,  were  guilty  of  any  corrupt  practices 
or  actual  fraud,  or  of  consciously  doing  any 
wrong,  either  In  the  letting  of  the  contract 
for  the  Improvement  of  the  road  In  question 
or  In  the  carrying  out  and  performance  of 
that  contract 

"(14)  The  evidence  In  this  case  does  not 
show,  and  none  was  offered  to  show,  that 
the  sum  of  $37,911.66  Is  an  excessive  and 
unreasonable  price  for  the  construction  of  the 
3  miles  and  60  feet  of  road  constructed  as 
the  defendants,  Zelt  ft  Bros.,  were  required  to 
construct  it  nor  does  it  show  that  $4.40  per 
cubic  yard  for  putting  down  six  Inches 
broken  stone  foundation  and  three  Inches  of 
ballast '  In  place,  when  the  stone  bad  to  be 
quarried  In  and  near  Washington,  and  trans- 
ported the  long  distance  to  reach  the  place 
where  they  were  used,  was  an  excessive  and 
unreasonable  price  therefor. 

"Summary  of  Adjudication. 

"For  the  convenience  of  those  Interested 
we  give  8  summary  of  our  decision.  We 
bold: 

"(1)  That  the  decree  of  July  17,  1903.  of 
the  court  of  quarter  sessions  made  the  sec- 
tion of  road   In  question  'a  county  road.' 

"(2)  That  all  proceedings  which  led  up  to 
that  decree  were  regular  In  form. 

"(8)  That  neither  the  validity  of  the  find- 
ing of  the  grtmA  Jury  on  which  the  decree  Is 
founded,  nor  the  decree  Itself,  could  be  ques- 
tioned In  this  proceeding,  except  on  the 
ground  that  Intentional  fraud  was  practiced 
upon  the  grand  Jury  and  court  by  the  county 
commissioners,  who  are  defendants  In  this 
case,  or  by  some  one  In  their  behalf,  and 
there  Is  no  such  allegation  In  the  plaintiff^' 
bill. 

"(4)  The  decree  based  on  the  finding  of 
the  grand  Jury,  like  a  Judgment  based  on 
the  verdict  of  a  petit  Jury,  cannot  at  this 
late  day  be  collaterally  attacked  on  the 
ground  that  the  estimate  of  th^  cost  and  ex- 
penses of  the  proposed  Improvement  of  this 
section  of  road  was  grossly  Inaccurate,  or 
that  some  witness  examined  before  the  grand 
Jiuy  was  mistaken  in  what  be  said  or  sab- 
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mltted  to  them  as  to  the  probable  cost  of  said 
road  Improvement. 

"(6)  The  section  of  road  In  qnestlon  being 
decreed  'a  county  road,'  the  county  com- 
mlflsionen  had  power,  and  It  was  their  duty, 
to  Improve  It,  as  indicated  on  the  survey  and 
plana  filed  In  conrt  and  submitted  to  the 
grand  Jury,  and  it  was  not  legally  necessary 
that  the  plans  give  the  details  of  the  proposed 
Improvement 

"(6)  It  was  a  matter  In  the  discretion  of 
the  county  commissioners  whether  bids  be  tak- 
en for  a  fixed  sum,  to  complete  the  Improve- 
ment or  for  a  schedule  of  prices  for  the  work 
to  be  done  by  the  piece. 

"(7)  It  was  a  matter  in  their  discretion  to 
determine  to  what  bidder  they  would  award 
the  contract,  and  if  they,  after  Inquiry,  be- 
lieved that  the  lowest  bidder  was  not  re- 
sponsible, they  could  reject  him. 

"(8)  There  is  no  evidence  In  this  case  that 
the  connty  commissioners  corruptly  or  fraud- 
ulently rejected  the  lowest  bidder  or  abused 
the  discretion  vested  In  them. 

"(9)  County  commissioners  ought  to  keep 
written  minutes  of  their  meetings  at  which 
th^  award  contracts  to  Improve  county 
roads,  which  would  show  when  the  mat- 
ter was  considered  and  how  each  commis- 
sioner voted,  and  they  are  censurable  for  not 
doing  80 ;  but  a  bid  or  a  proposal  can  be  le- 
gally accepted  by  a  full  board  after  discus- 
sion and  deliberation  by  an  agreement  not 
arrived  at  through  parliamentary  forms.  A 
motion  formally  made  and  seconded  and 
voted  upon  Is  not  necessary  to  the  legality  of 
the  agreement  of  all  the  members  of  the 
board  that  the  bid  of  a  particular  bidder 
shall  be  accepted. 

"(10)  That  the  bid  of  Zelt  &  Bios,  was 
legally  accepted  by  the  full  board  after  dis- 
cussion and  deliberation,  and  the  written 
contract  executed  in  pursuance  thereof  by 
affixing  the  seal  of  the  county  and  the  sig- 
natures of  a  majority  of  the  conunlssloners 
thereto,  is  binding  on  the  connty. 

"(11)  The  evidence  shows  that  the  com- 
missioners went  about  the  Improvement  of 
the  roads  that  were  decreed  'county  roads,' 
not  having  in  view  any  limit  upon  the  cost 
of  the  Improvement,  but  on  the  theory  that 
the  Improvement  must  be  made  at  whatever 
expense  to  the  county  they  would  cost  at 
prevailing  prices  for  work  and  material ;  but 
it  does  not  show  that  they  were  guilty  of 
any  corruption  or  actual  fraud  in  the  matter, 
or  had  any  Intoition  of  illegally  spending 
the  county's  money. 

"(12)  The  act  of  1895,  commonly  known  as 
the  'Fllnn  Law,'  puts  a  limit  on  the  levy  that 
can  be  made  In  any  one  year,  and  on  the 
amount  of  bonds  that  may  be  Issued,  but  it 
does  not  Indicate  the  character  of  road  that 
shall  be  bull^  or  limit  the  cost  per  mile  for 
building  it  That  is  left  largely  to  the  dis- 
cretion of  the  connty  commissioners,  subject, 
of  coarse,  to  the  limitation  that  Is  upon  all 


public  officers  who  are  quasi  trustee*,  that 
they  act  In  good  faith  and  do  not  pay  excess- 
ive and  unreasonable  prices  for  tbe  kind  of 
work  they  have  done.  This  makes  it  possible 
to  have  'hlgb-prlced  road'  commissioners  and 
'low-priced  road'  commissioners ;  and  wheth- 
er 13,000  per  mile  or  $13,000  per  mile  roads 
shall  be  built  is  not  a  question  of  law,  to  be 
settled  by  a  court  of  equity  in  an  Injunction 
proceeding,  but  a  political  question  or  a 
question  of  public  policy,  to  be  settled  by  the 
taxpaylng  voters  at  the  polls,  when  they  elect 
county  commissioners. 

"(IB)  The  evidence  shows  that  Zelt  &  Bros. 
had  completed  the  work  under  their  contract 
before  this  bill  was  filed,  and  there  is  no 
evidence  that  they  had  any  knowledge  of 
any  Irregularity  of  action  or  misconduct  on 
tbe  part  of  the  county  commissioners,  or 
that  the  prices  they  charged  in  the  aggregate 
for  the  work  they  did  is  excessive  and  un- 
reasonable: and  the  plaintiffs'  remedy  is, 
not  to  enjoin  the  payment  of  their  claim 
by  the  county,  but  to  pnrsne  the  county  com- 
missioners on  the  law  side  of  the  court  If 
they  have  done  any  wrong  In  the  premises 
that  makes  them  liable  for  misspending  tlie 
county's  money. 

"(14)  The  plaintiffs  delayed  filing  their 
bill  until  after  the  rights  of  innocent  parties 
had  Intervened,  and  by  their  laches  have  lost 
their  right  to  the  remedy  of  injunction,  if 
they  ever  had  it" 

The  court  dismissed  the  bilL 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTBBZAT,  POTTER. 
BLKIN,  and  STEWART,  JJ. 

Boyd  Orumrlne,  James  P.  Bkgleson,  B.  B. 
Oumrlne,  and  N.  R.  Orlss,  for  appellants. 
T.  F.  Birch,  for  appellees  McClay  and  Scott 
Norman  B.  CTlark,  W.  S.  Parker,  and  Win- 
fleld  McUvaine,  for  appellees  Zeit  &  Bros. 

PER  CURIAM.  The  decree  is  affirmed,  oa 
the  summary  of  adjudication  by  the  learned 
court  below. 


KBEAMBR  v.  VONEIDA  et  aL 

(Supreme  Court  of  Pennsylvania.    Oct  SO, 
190S.) 

L  Tazatior— XiJSCTiaNT— Psoor  of  Poaacs- 
BION— Neckssitt. 

Act  March  29,  1824  (P.  L.  168),  provides 
that  any  person  wishing  to  bring  ejectment  for 
unseated  land  which  baa  been  sold  for  taxei 
may  serve  the  writ  on  the  purchaser,  and  if 
the  purchaser  cannot  be  found  in  the  proper 
county  then  the  court  may  grant  a  role  on  de- 
fendant to  appear  and  plead,  which  rule  shall 
be  published,  etc.,  and  if  no  person  appears 
the  court  may  give  judgment  by  default  bat  if 
the  purchaser  appears  tbe  cause  shall  be  tried 
aa  though  there  was  an  actual  occuintion  of 
the  land.  Held  that,  where  plaintiff  does  not 
comply  with  the  statute  and  defendant  is  not 
served  with  process  or  given  notice  to  appear, 
but  enters  a  voluntary  appearance,  the  statute 
is  without  application,  and  plaintiff  is  entitled 
to  judgment  only  on  proof  of  title  In  himself 
and  of  possession  of  the  lands  by  defendant 
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2.  KiKcnaNT  —  Retubn  or  Pboccss  —  Pb>- 

BXnCPTIOIfS. 

A  sheriff's  retam  to  a  writ  of  ejectment 
which  showed  that  the  land  was  unoccupied,  and 
that  defendant  did  not  reside  in  the  county 
and  had  no  agent  therein,  and  that  notice  of 
suit  waa  riven  defendant  in  another  connty, 
and  a  record  showing  appearance  for  defendant, 
bat  fallins  to  show  publication  of  a  rule  on 
defendant  to  apitear  and  plead,  in  accordance 
with  Act  April  14,  1851  (P.  U  612),  and  Act 
April  13,  18W  (P.  U  256),  raised  no  presump- 
tion that  defendant  waa  in  possession  of  the 
land  described  in  the  writ. 

3.  ABAHDONlUiNT— ESTXCT. 

A  perfect  title  passing  by  the  common- 
weslth's  patent  is  not  afEected  by  the  doctrine 
of  abandonment,  unless,  in  consequence  of  such 
abandonment,  adverse  possession  is  taken  by 
another   and   held    for   the    limitation    period. 

Appeal,  from  Superior  Ciourt 

Action  by  J.  L.  Kreamer  against  William 
Vonelda  and  others.  From  a  jndsment  of 
the  Superior  Court,  reversing  a  judgment  for 
plalntur,  plaintiff  appeals.    Affirmed. 

Argued  before  DEAN,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  ELKIN,  JJ. 

A-  O.  Purst  and  J.  O.  Meyer,  for  appellant 
Jobn  Blancbaid,  SSdmtmd  Blancbard,  and 
Andrew  A.  Lelser,  for  appellees. 

BROWN,  J.  The  plaintiff  below  claimed 
title  to  the  land  In  controversy — 108  acres 
and  168  perches  situated  In  Haines  township, 
Center  county — ^nnder  a  patent  from  the  com- 
monwealth to  Henry  Hess,  Issued  December 

12,  1821.  On  August  12,  1796,  a  patent  was 
issued  to  Aaron  Levy  on  a  warrant  granted 
to  Joseph  Henry  July  24,  1792,  for  400  acres 
and  52  perches,  and  It  was  admitted  on  the 
trial  that  the  land  called  for  in  the  Hess 
patent  was  embraced  within  the  lines  of  the 
Iieyy  patent  One  of  the  defenses  set  up  was 
this  outstanding  title  granted  by  the  common- 
wealth more  than  25  years  before  the  patent 
was  Issued  to  Hess.  With  nothing  more,  this 
was,  as  was  properly  held  by  the  superior 
court,  a  complete  defense,  for  the  plaintiff 
could  recover  only  on  the  strength  of  his 
own  title.  Kreamer  v.  Voneida,  24  Pa.  Su- 
per. Ct  347.  Another  defense  was  that  the 
plaintiff  bad  not  proved  possession  of  the 
land  by  Voneida,  the  real  defendant  The 
writ  had  not  been  served  on  him;  the  re- 
turn of  the  sheriff  being  as  follows :  "As  to 
William  Voneida,  he  not  being  found  in  the 
county  of  Center,  and  that  the  lands  de- 
scribed in  the  withhi  writ  are  located  in  said 
county  of  Center  and  are  unoccupied,  and 
that  the  said  William  Voneida  does  not  re- 
side in  the  county  in  which  said  lands  are  lo- 
cated and  has  no  known  agent  or  person 
having  the  charge  or  superintendency  of  said 
lands  resident  within  the  county  of  Center, 
and  notice  of  said  suit  was  given  personally 
to  William  Voneida  at  Laurelton,  Union 
county.  Pa.,  as  directed  by  the  act  of  April 

13,  18SH3,  and  a  copy  was  given  him  of  within 
writ"  These  two  defenses,  resting  on  un- 
disputed facts,  were  made  the  subject  of  two 
points  aaklng  tiiat  a  verdict  be  directed  for 


the  defendants.  The  points  were  reserved 
and  a  verdict  directed  for  the  plaintiff.  Sub- 
sequently judgment  was  entered  on  th*  ver- 
dict The  question  of  the  plalnttfTs  right  to 
recover.  In  the  absence  of  any  proof  of  the 
possession  of  the  land  by  Voneida,  was  not 
considered  by  the  court  In  the  opinion  di- 
recting judgment  to  be  entered  on  the  ver- 
dict, and,  as  to  the  other  defenses,  the  trial 
Judge  waa  of  opinion  that  the  Levy  title  was 
derelict  and  abandoned,  and  that  the  defend- 
ants could  not  therefore  set  it  up  against  the 
Hess  title.  On  appeal  to  the  superior  court 
the  Judgmoit  below  was  reversed  and  a  new 
trial  awarded.  From  this  judgment  the  ap- 
peal of  the  plaintiff  below  is  before  us. 

From  the  sheriff's  return  it  affirmatively 
appears  that  Voneida  was  not  an  occupant  of 
the  land,  and  was  not  In  the  county  at  the 
time  the  writ  was  served.  It  was  served  on 
him  in  Union  county,  the  return  being  that 
It  had  been  served  as  directed  by  the  act  of 
April  13,  1868  (P.  L.  266);  but,  as  the  di- 
rections of  the  act  of  April  14,  1851  (P.  Ti. 
612),  to  which  the  act  of  1858  is  but  a  sui>- 
plement,  had  not  been  compiled  with,  the 
service  was  ineffectual  to  bring  the  defend- 
ant within  the  jurisdiction  of  the  court 
This  seems  to  be  admitted  by  the  appellant 
On  this  appeal,  however,  the  position  is  tak- 
en, and  apparently  for  the  first  time,  that  as 
the  defendant  voluntarily  appeared  the  plain- 
tiff was  not  required  to  prove  that  he  was  in 
possession  of  the  land,  and  the  fourth  section 
of  the  act  of  March  29,  1824  (P.  L.  168)  Is 
cited  In  support  of  this.  That  section  pro- 
vides :  "That  any  person  wishing  to  bring  an 
ejectment  for  land  on  which  no  person  resides 
and  which  lands  have  been  sold  for  taxes, 
may  bring  his  action  and  serve  the  writ  on 
the  person  who  purchased  the  said  lands; 
and  if  such  person  cannot  be  found  in  the 
proper  county,  then  the  court,  after  the  re- 
turn day  of  the  writ,  may,  on  motion  of  the 
plaintiff  or  his  attorney,  grant  a  rule  on  the 
defendant,  describing  the  premises,  to  appear 
and  plead,  which  rule  shall  be  published  for 
sixty  days  successively,  before  the  return  day 
thereof,  in  a  weekly  or  dally  newspaper  of 
the  proper  county ;  and  if  no  person  appears, 
then  the  court,  on  proof  of  the  publication, 
shall,  on  motion  in  open  court,  at  the  stated 
term,  give  judgment  by  default ;  but  when  the 
purchaser  appears,  or  some  person  claiming 
under  him,  the  court  shall  cause  the  person 
or  his  legal  representative  so  claiming  un- 
der the  purchaser  to  be  made  defendant,  and 
the  cause  shall  be  proceeded  in  and  tried  on 
respective  titles  of  the  parties  as  fully  as  If 
there  was  an  actual  occupation  of  the  land." 
As  the  directions  of  the  act  of  1824  had  not 
been  compiled  with  by  the  plaintiff,  he  Is  not 
in  a  position  to  ask  for  its  application.  The 
case  as  presented  la  one  of  a  voluntary  ap- 
pearance by  a  defendant  in  an  action  of  eject- 
ment, without  service  of  the  writ  upon  him 
or  notice  given  as  directed  by  any  statute  to 
appear  and  plead  to  the  acti<Mi.    The  appear- 
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ance  having  been  Tolontary,  be  waived  aerr- 
Ice  of  the  writ,  and  would  be  bonnd  by  a  Judg- 
ment against  him,  to  which,  however,  the 
plaintiff  would  be  entitled  only  by  proof  of  tl- 
tic  In  himself  and  possession  by  the  defendant 
of  the  lands  In  controversy.  The  act  of  1807  re- 
lieves the  plaintiff  from  the  burden  of  prov* 
ing  possession  by  the  defendant.  If  there  waa 
a  return  of  service  by  the  sheriff ;  but,  when 
there  Is  no  service  and  the  defendant  vol- 
untarily appears,  possession  by  him  must  be 
established  by  the  plaintiff  as  a  condition  of 
bis  right  to  recover.  Mclntlre  v.  Wing  et  aL, 
118  Pa.  67,  4  Atl.  197.  That  case  is  conclu- 
sive that  the  plaintiff  ought  not  to  have  been 
allowed  to  recover.  There,  as  here,  there  waa 
no  service  by  the  sheriff,  but  the  defendants 
voluntarily  appeared,  and.  In  affirming  the 
Judgment  of  nonsuit  entered  because  the 
plaintiff  failed  to  show  that  the  defendants 
were  In  possession  of  the  land,  we  said: 
"There  Is  no  error  In  the  refusal  of  the  court 
to  take  off  the  compulsory  nonsuit  The  evi- 
dence wholly  failed  to  show  that  the  defend- 
ants were  In  possession  of  the  land  In  ques- 
tion. They  were  not  served  with  the  writ 
by  the  sheriff.  The  presumption  of  posses- 
sion created  by  the  statute,  when  the  sheriff 
makes  return  under  oath  that  he  has  duly 
served  the  writ  on  the  defendants,  does  not 
exist  While  an  appearance  and  plea  by 
counsel  may  lead  to  a  verdict  and  Judgment 
against  the  d^endants,  yet  on  the  trial  it  is 
necessary  to  prove  that  they  were  In  pos- 
session of  the  premises.  Falling  in  this,  the 
nonsuit  was  properly  entered.  This  view 
makes  It  unnecessary  to  consider  the  other 
questtons." 

The  trial  Judge  was  of  opinion  that  the 
Levy  title  could  not  prevail  against  the  Hess 
patent,  because  the  failure  of  Levy,  or  of 
any  one  under  him,  to  assert  his  title  for 
over  100  years,  was  such  "dereliction"  as 
would  now  estop  any  one  claiming  under 
him  to  set  up  the  title  as  a  valid  and  sub- 
sisting one.  On  this  appeal  the  learned  coun- 
sel for  appellant  zealously  urges  that  the 
Levy  title  "has  become  derelict  and  is  non- 
subslstlng,"  and  Klland  v.  Eckert,  23  Pa.  215, 
is  cited  and  pressed  upon  our  attention  as 
conclusive  of  the  contention  that  it  cannot 
prevail  against  the  Hess  title.  In  that  case 
the  land  belonging  to  the  estate  of  Judge 
James  Wilson,  deceased,  had  been  sold  on  a 
Judgment  obtained  against  his  administra- 
tors, without  notice  to  his  heirs,  and  in  an 
ejectment  brought  against  the  persons  in  pos- 
session they  undertook  to  defend  on  the  out- 
standing title,  which  they  alleged  was  still 
in  the  heirs,  aa  the  sale  by  the  sheriff  had 
been  on  a  Judgment  against  the  adminis- 
trators alone,  which  did  not  divest  their  title. 
All  that  was  decided  in  that  case  was  that 
the  defendants  had  no  right  to  take  the 
place  of  the  heirs  and  avail  themselves  of 
an  Irregularity  wliich  the  heirs  might  have 
chosen  to  waive.  The  plaintiffs,  who  pur- 
chased the  land  at  the  sheriff's  sale,  took  a 


title  which  waa  not  void  as  to  any  except 
the  heirs  and  the  devisees  of  the  deceased, 
and,  if  they  did  not  question  the  sale, 
strangers  oould  not  As  to  the  heirs,  who 
alone  could  have  raised  the  question  of  the 
regularity  of  the  sale,  the  title  may  have  be- 
come abandoned  or  derelict  but  as  to  them 
Woodward,  J.,  says:  "When  a  party  shall 
present  himself  claiming  under  the  heirs  of 
Judge  Wilson,  it  will  be  soon  enough  to  con- 
sider the  effect  of  the  long  delay  and  inac- 
tion which  have  attended  their  title,  and  to 
decide  whether  they  are  concluded  or  not 
but  until  that  happens  the  inquiry  wiU  be 
impertinent  and  superfluous."  A  different 
situation  is  presented  here,  and  what  is  said 
in  Ryland  v.  Eckert  has  no  nnplication.  A 
prior  valid  outstanding  title  from  the  com- 
monwealth to  another  confronts  the  plaintiff, 
which  has  not  been  divested  by  any  act  of 
the  original  grantee,  nor  by  any  proceeding 
against  him,  his  personal  representativee,  or 
any  one  claiming  under  him.  Such  a  perfect 
title  passing  by  the  commonwealth's  patent 
is  in  no  danger  from  the  doctrine  of  abandon- 
ment, unless,  in  consequence  of  abandonment 
adverse  possession  la  taken  by  another  and 
held  for  the  period  of  the  statute  of  limita- 
tions. This  abundantly  appears  in  Hofltaan  v. 
Bell,  61  Pa.  444,  Bear  Valley  Coal  Co.  v. 
Dewart,  9B  Pa.  72,  Putnam  v.  Tyler,  117  Pa. 
570,  12  Atl.  43,  and  the  other  cases  cited  in 
the  opinion  of  the  superior  court 

The  evidence  of  adverse  possessloa  by  the 
plaintiff  was  insufficient  to  establish  title 
under  the  statute,  and  the  superior  court  so 
held;  but  instead  of  remitting  the  record 
with  direction  tbat  Judgment  be  entered  for 
the  defendant  non  obstante  veredicto,  a  new 
trial  has  been  ordered.  As  there  Is  no  ap- 
peal by  the  defendants  from  this  order,  we 
cannot  interfere  with  it,  though  urged  by 
them  to  do  so,  and  the  Judgment  of  the  su- 
perior court  is  therefore  affirmed.  On  an- 
other trial  the  plaintiff  may  be  able  to  present 
such  a  case  as  will  entitle  him  to  recovor. 

Judgment  affirmed. 


STRICKBR  et  al.   v.   McDONNBLL. 

(Supreme  Court  of  Pennsylvania.    Oct  30^ 
1905.) 

1.  MOBTOAGES— SATISFACTIOIf— DiSOHABOa    OF 

Debt. 

A  mortgage  is  a  separate  obligation  for  the 
debt  which  it  secures,  and  is  only  collateral 
security  for  the  same;  and  suit  jadgmeot  and 
satisfaction  on  it  is  not  a  discharge  of  the  ob- 
ligation of  the  mortgage  bond,  unless  the  debt 
is  satisfied. 

2.  Sams— Satisfaction  of  Dkbt. 

Defendant  gave  a  mortgage  to  secure  a 
part  of  the  price  for  land,  which,  after  reciting 
the  bond,  provided  tiiat  for  the  better  secnring 
the  payment  thereof,  "and  in  discharge  of  the 
obligation  above  recited,"  liave  granted,  etc 
Held,  tint  a  sale  nnder  the  nuntgage  waa  not 
a  satisfaction  of  tlie  l)ond. 

Appeal  from  Court  of  Common  Plea%  Cam- 
bria County. 
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Action  by  Clara  V.  StrldEer  and  Oscar  3. 
Strieker,  execnton  of  Jnllns  Strieker,  agalast 
X  3.  McDonnell.  From  a  jndgment  making 
absolQte  a  rule  for  Judgment  tor  want  of  a 
Hoffident  affidavit  of  defense;,  defendant  ap- 
peals.   Affirmed. 

In  October,  1892,  J.  J.  McDonnell  gave  a 
bond  and  mortgage  to  secnre  payment  of  bal- 
ance of  purchase  money  due  Dr.  Julius 
Strieker.  McDonnell  defaulted  in  payment 
of  amount  covered  by  tbe  bond  and  mortgage, 
a  scl.  fa.  was  Issued  upon  tbe  mortgage,  a 
Judgment  entered  tbereon,  execution  Issued, 
and  the  property  sold  for  $25.  Subsequently 
Judgment  was  confessed  upon  the  bond.  The 
plaintiff  having  died,  his  executors  were  sub- 
stituted, and  caused  a  scl.  fa.  to  issue  for  the 
purpose  of  reviving  and  continuing  the  Hen  of 
said  Judgment  To  this  action  an  affidavit  of 
defense  was  filed,  in  which  It  was  alleged  that 
tbe  bond  was  canceled  and  the  debt  dischar- 
ged by  the  sale  had  through  proceedings  upon 
the  mortgage.  The  terms  of  the  mortgage 
are  stated  In  the  opinion  of  the  Supreme 
Court  The  court  made  absolute  rule  for 
Judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Argued  before  MITCHBLL,  C.  X,  and 
FELL,  MESTREZAT,  POTTER,  BLKIN, 
and  STEWAHT,  JX 

Thomas  X  Itell,  for  appellant  Frederick 
A.  Sobemhelmer,  for  appellees. 

PER  CURIAM.  A  bond  and  mortgage 
are  separate  obligations,  though  for  the  pay- 
ment of  tbe  same  debt  The  mortgage, 
though  In  fact  usually  tbe  more  important 
Item  In  the  transaction.  Is  In  form  and  legal 
effect  only  collateral  security  for  tbe  bond; 
and  suit,  Judgment  and  satisfaction  upon  it  is 
not  a  discharge  of  tbe  obligation  of  the  bond, 
unless  tbe  debt  itself  is  satisfied.  Ayres  v. 
Wattson,  B7  Pa.  860. 

The  mortgage  in  the  present  case,  which 
was  for  part  of  the  purchase  money  of  tbe 
same  land  conveyed  by  plaintUTs  testator  to 
defendant  after  reciting  the  bond  continued: 
"Now  this  Indenture  witnesseth.  that  the 
said  party  of  the  first  part  as  well  for  and 
in  consideration  of  tbe  premises  as  of  the 
aforesaid  debt  ♦  •  •  and  for  the  better 
securing  the  payment  thereof  unto  the  said 
party  of  the  second  part,  executors,  adminis- 
trators, and  assigns  in  discbarge  of  the  said, 
obligation  above  recited,  *  •  •  hath  grant- 
ed." etc.  The  appellant  claims  that  the  ef- 
fect of  the  words  "in  discharge  of  the  said  ob- 
ligation above  recited" — 1.  e.,  the  bond — is 
that  a  sale  under  the  mortgage  is  a  satisfac- 
tion of  the  bond.  But  there  is  nothing  in  the 
language  to  sustain  such  a  departure  from 
the  presumed  purpose  in  giving  the  double 
obligation^  nor  is  any  such  intention  of  the 
parties  set  forth  in  the  affidavit  of  defense, 
which  rests  the  sHtinfactlon  on  the  claim  as 
•  conclusion  of  law  that  tbe  sale  under  the 
mortgage  "operates  as  a  legal  and  Just  ex- 


tinguishment and  payment  of  the  said  indebt- 
edness." But  this  is  not  the  legal  and  usual 
operation  of  such  a  sale,  nor,  as  already  said, 
Is  tbe  language  such  as  to  imply  an  Intention 
of  the  parties  to  that  effect  On  tbe  con- 
trary, tbe  words  as  already  quoted  are  "in 
consideration  of  the  premises'  [the  recital  of 
the  debt  and  the  bond]  as  of  the  aforesaid 
debt  •  •  *  and  for  the  better  securing 
the  payment  thereof."  It  is  the  payment  of 
the  debt  which  Is  to  discharge  the  other  obli- 
gation, to  wit,  the  bond,  to  which  the  mort- 
gage is  legally  only  a  collateral  security. 
Though  the  wording  is  a  little  different  the 
purpose  is  the  same  that  la  expressed  In  the 
more  common  form. 
Judgment  affirmed. 


MeCULLODGH  t.   FORD  NATURAL  GAS 
CO. 

(Supreme  Court  of  Pennsylvania.    Oct  80, 
1905.) 

1.  COBPOBATIOnS  —  Repbeskntation  bt 
AoERTs  —  Atjthobitt  or  AoKNT— Disposi- 
tion or  Assets. 

Where  plaintiff  company  placed  iu  super- 
vising manager  in  charge  of  its  gas  well,  be 
could  not  turn  over  to  himself,  as  president 
of  a  competing  company,  without  right  or  au- 
thority, the  property  confided  to  his  care  by 
plaintiff,  witbont  notice,  and  then  claim  that 
the  company  of  which  he  was  president  held 
an  adverse  title. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations,  {  1863.] 

2.  Action— CoHTBACT  ob  Tobt. 

Where  the  manager  of  a  natural  gas  com- 
pany wrongfully  tamed  into  the  line  of  a  com- 
peting gas  company,  of  which  he  was  president 
natural  gas,  the  company  of  which  he  was 
manager  could  maintain  assumpsit  against  the 
latter  company  for  the  gas. 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  County. 

Action  by  R.  A.  McCullough,  receiver  of 
the  Manufacturers'  Natural  Gas  Company, 
against  the  Ford  Natural  Gas  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  following  Is  the  opinion  of  Thomas, 
P.  J.,  In  tbe  court  below  on  tbe  rule  for  a 
new  trial: 

"While  a  number  of  reasons,  mostly  wltb 
reference  to  the  answers  of  points,  are  as- 
signed for  the  granting  of  a  new  trial,  but 
two  were  urged  therefor  upon  argument  It 
was  urged  there,  as  upon  tbe  trial,  that  the 
plaintiff  must  first  establish  his  title  to  the 
well  from  which  the  gas  was  produced  by  an 
action  m  ejectment  before  bringing  this  ac- 
tion for  compensation  for  the  gas  taken; 
and,  secondly,  that  the  plaintiff  had  mistaken 
his  form  of  action,  as  assumpsit  would  not 
lie.  There  Is  no  donbt  but  that  If  defend- 
ant were  in  adverse  possession  under  a 
claim  of  title,  that  question  must  first  be 
determined  by  an  action  of  ejectment  before 
an  action  for  tbe  gas  taken  would  lie,  and 
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Sdch  ia  the  trend  of  all  of  tbe  aatborttles 
cited  by  defendant  upon  this  subject.  Tbe 
tronble  wltb  this  case  Is  that  the  facts  do 
not  meet  the  very  necessary  element  of 
being  In  adverse  possession. 

"Tbe  fact  Is  that  the  plaintiff  company 
placed  Its  snperrlsing  manager  In  charge  of 
tbe  property,  and  it  never  had  any  notice  of 
any  adverse  claim  of  title  until  this  suit  was 
brought  The  said  manager  happened  to  be 
tbe  president  of  the  defendant  company,  If, 
indeed,  he  was  not  the  company  Itself.  Now, 
the  said  manager  could  not  turn  over  to  him- 
self, as  president,  without  right  or  authority, 
the  property  of  plaintiff  without  any  notice, 
and  then  claim  that  tbe  company  of  which 
he  is  president  holds  or  claims  to  have  an 
adverse  title.  John  Wick,  Jr.,  was  tbe  mana- 
ger of  tbe  company  that  owned  this  well. 
If  he,  as  president  of  tbe  defendant  com- 
pany, undertook  to  acquire  title  or  posses- 
sion, or  both,  of  tbe  well,  and  did  so  without 
any  antborlty  of  law,  be  got  for  tbe  defend- 
ant no  title,  and  the  defendant  company 
bad  ample  notice  thereof  and  was  bound 
thereby.  Tbe  defendant  took  no  title  and 
was  bound  to  know  that  fact,  and  cannot 
set  up  such  claim  of  title  for  the  purpose  of 
putting  plaintiff  to  bis  possessory  action. 
No  such  title  is  so  acquired  as  to  require  an 
action  of  ejectment  to  try  it  As  well  might 
a  gas  company  enter  a  stranger's  property 
and  take  gas  therefrom,  having  first  taken 
a  lease  from  one  of  Its  own  ofiScers  who  as- 
sumed to  act  as  attorney  in  fact  for  tbe  real 
owner,  but  had  no  sucb  authority  conferred 
upon  him,  and  then,  when  sued  for  the  value 
of  the  gas  taken,  attempt  to  raise  tbe  ques- 
tion of  adverse  title.  The  knowledge  of 
John  Wick,  Jr.,  was  the  knowledge  of  tbe 
defendant  company,  and,  this  being  true, 
they  were  bound  to  know,  as  the  testimony 
shows,  that  It  had  no  claim  of  title  wblcb 
it  could  possibly  Interpose  to  prevent  re- 
covery and  require  a  determination  of  by  a 
possessory  action.  From  their  own  showing 
as  to  claim  of  title  there  is  nothing  to  be 
tried  by  ejectment 

"As  to  tbe  second  question  raised,  it  will 
be  readily  admitted  that  assumpsit  will  not 
He  to  try  title  to  the  product  of  real  estate 
where  defendant  Is  In  possession  under  a 
claim  of  title.  That  was  not  the  question 
Involved,  and  we  trust  defendants  would 
more  readily  appreciate  their  position  if 
tbey  once  came  to  see  that  they  were  not  in 
adverse  possession,  but  what  actual  pos- 
aession  they  had  was  by  the  act  or  permis- 
sion of  plaintiff's  manager  and  for  the  pur- 
pose of  conveying  the  gas  from  the  said  well 
to  its  own  line.  It  ia  true  that  the  same  man 
was  defendant's  president,  and  that  seems 
to  have  been  confusing  enough  to  lead  de- 
fendants to  believe  that  the  action  taken 
by  that  individual  was  tbe  action  of  the  de- 
fendant company,  without  regard  to  tbe  re- 
lation be  bore  to  the  plalntUTs  company. 
John  Wick,  Jr.,  was  plaintiff's  manager,  and 


when  he,  aa  such  and  without  any  notice  to 
the  plaintiff  that  he  was  acting  in  any  other 
capacity,  turned  tbe  gas  into  tbe  defendant's 
line,  bis  conduct  was  not  other  as  relates 
to  tbe  defendant,  of  which  be  was  president, 
than  if  he  bad  been  an  entire  stranger  to 
defendant,  and  only  acting  In  the  capacity 
of  an  officer  of  plaintiff.  Indeed,  the  defend- 
ant is  in  a  worse  position,  if  possible,  for  it 
was  bound  by  all  the  knowledge  of  tbe  rights 
of  plaintiff  within  tbe  knowledge  of  Its  presi- 
dent, which  knowledge  was  undoubtedly 
more  extensive  than  defendant  would  ordi- 
narily have  been  able  to  acquire  with  refer- 
ence to  a  company  whose  members  were  all 
strangers. 

"We  really  have  the  fact  of  plaintiff's 
manager  taming  its  gas  over  to  defendant 
who  receives  and  consiunes  the  same,  and  in 
such  case  is  liable  to  answer  for  the  value 
thereof  in  assumpsit  as  on  an  implied  or 
constructive  contract  But,  bad  defendant 
taken  and  consumed  the  gas  without  per- 
mission of  plaintiff's  officer,  the  plaintiff 
might  waive  tbe  tort  and  sue  In  assumpsit 
We  find  here  the  relation  existing  to  be  that 
of  the  plaintiff  owning  the  well  of  the  de- 
fendant using  tbe  gas,  and  in  possession  to 
no  other  extent  than  was  necessary  for  the 
purpose  of  taking  and  using  the  gas.  This 
Is  a  state  of  facts  from  which  the  Jury  should 
imply  a  promise  to  pay.  In  the  case  of  Hert- 
zog  V.  Hertzog,  29  Pa.  4«5,  the  court  says, 
after  defining  constructive,  implied,  and  ex- 
press contracts:  'The  law  ordinarily  pre- 
sumes or  implies  a  contract  whenever  this  is 
necessary  to  account  for  other  relations 
found  to  have  existed  between  the  parties. 
•  *  *  Every  induction.  Inference,  implica- 
tion, or  presumption  in  reasoning  of  any 
kind,  la  a  logical  conclusion  derived  from, 
and  demanded  by,  certain  data  or  ascertain- 
ed circumstances.  If  such  circumstances  de- 
mand tbe  conclusion  of  a  contract  to  ac- 
count for  them,  a  contract  la  proved;  if  not 
not' 

"Tbe  facts  in  this  case  were  ample  to  sup- 
port a  contract  by  presumption  or  implica- 
tion, without  tbe  prqof  of  an  express  con- 
tract Tbe  very  transaction  of  defendant 
with  plaintllTs  manager  in  acquiring  the  gas 
was  Itself  a  promise,  and  would  support  an 
action  of  assumpsit  As  was  said  in  the  case 
of  Adams  v.  Columbian  Steamboat  Company, 
3  Wbart  76:  'The  transaction  includes  the 
promise  to  pay.  If  the  article  is  obtained. 
I  do  not  say  it  is  inferred.  Tbough  nothing 
Is  said,  tbe  transaction  is  itself  a  promise, 
as  distinctly  understood  as  if  uttered;  bat 
if  it  was  an  Inference,  atill  it  was  for  the 
Jury  and  not  for  the  court'  Had  tbe  act  of 
defendant  been  one  purely  of  trover  and  con- 
version, it  being  shown  that  plaintiff  con- 
verted tbe  gas,  plaintiff  might  have  waived 
the  tort  and  sued  in  assumpsit  the  same 
as  where  there  is  a  contract  express  or  im- 
plied. 2  Ency.  PI.  Sc  Pr.  p.  1022;  Boyo-  T. 
Bullard  et  al.,  102  Pa.  566;  Bethlehem  Bor^ 
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oofh  T.  PerseTeranoe  Fire  Company,  81  Pa. 
44S;  Pryor  t.  Morgan.  170  Pa.  568,  38  AtL 
9& 

"W*  are  persuaded  that  botb  of  these 
questions  must  be  decided  against  the  con- 
tention of  defendant  and,  as  no  other  was 
raised  upon  argument,  the  rule  is  discharged 
and  a  new  trial  is  refused." 

Judgmoit  was  entered  on  the  rerdlct 
Plaintiff  appealed. 

Argued  before  MITCEEEIX,  O.  J.,  and 
FELL,  ME.STBBZAT,  POTTEB,  ELKIN, 
and  STEWART,  JJ. 

.  M.  F.  Leason  and  Ci  E.  Harrington,  tor 
appellant  H.  A.  Hellman  and  B.  A.  Mc- 
Cnllougb,  for  appellee.  ■ 

PEB  CURIAM.  This  Judgment  is  affirm- 
ed, on  the  opinion  of  the  court  below  re- 
fusing a  new  trial. 


SONTGEN  T.  KITTANNINO  &  F.  a  ST. 
BT.  CO. 

(Supreme  Court  of  PennsylTania.    Oct.  SO, 
1903.) 

Strkkt  Rauaoadb  —  InjTiBT  TO  Chiu>  on 

Tback. 

Where  a  child  five  years  old  was  playing 
bdtlnd  a  pile  of  earth  about  five  feet  from  a 
street  railway  track,  and  suddenly  ran  out  on 
the  track  when  the  car  was  not  more  than  four 
feet  away,  a  nonsuit  in  an  action  against  the 
railway  company  was  properly  granted. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  {  202.] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  Paul  Henry  Sontgen  against  the 
Klttanning  &  Ford  City  Street  Railway  Com- 
pany. From  an  order  refusing  to  take  off 
nonsuit  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTRBZAT,  POTTER,  BLE:IN.  and 
STEWART,  JJ. 

R.  A.  McCnllough,  H.  A  Hellman,  and 
J.  D.  Daugherty,  for  appellant  Ross  Rey- 
nolds. James  H.  McCain,  and  W.  J.  Christy, 
tut  appellee. 

PER  CURIAM.  The  evidence  tailed  to 
show  any  negligence  on  the  part  of  the  de- 
fendant The  only  witness  called  who  saw 
the  accident  testified  that  the  child  was 
playing  behind  a  pile  of  earth  about  five  or 
six  feet  from  the  track,  and  suddenly  ran  out 
on  the  track  when  the  car  was  not  more  than 
four  feet  away.  The  case  belongs  to  the 
class  of  Chilton  v.  Central  Traction  Co.,  162 
Pa.  425,  25  Atl.  606 ;  Funk  t.  Electric  Trac- 
tion Co.,  176  Pa.  659,  34  AtL  861;  Kline  v. 
Electric  Traction  Co.,  181  Pa.  276,  37  Atl. 
522;  Callary  v.  Easton  Transit  Co.,  185  Fa. 
176,  39  Atl.  813;  and  Miller  v.  Union  Trac- 
tion Co.,  198  Pa.  639,  48  AtL  864.  As  this 
ia  decisive  of  the  whole  case,  the  other  ques- 
tions do  not  require  notices 

Judgment  affirmed. 


BIDDISON  et  aL  T.  AABON. 
(Court  of  Appeals  of  Maryland.    Nov.  16, 1905.)- 

1.  Warbs  and  Watkb  Coubses  —  Sobfaok 
Watcsb— Dbaihaok— Eabkmknts. 

A  purchaser  of  a  lot  acqulroa  no  easement 
of  drainage  over  other  lands  of  his  grantor  used 
by  the  grantor  to  drain  the  lot  conveyed,  where 
such  use  of  the  premises  by  the  grantor  was 
neither  vlsUtle  and  apparent,  nor  necessary  to 
the  enjoyment  of  the  lot  conveyed,  which  conld 
be  drained  vrithln  its  own  lines. 

2.  E2U:CUT0Ba    AHO    AoinNISTBATOSS  —  Saucs 

or  Land— Vacation— Obounds. 

An  administrator's  sale  of  a  lot  and  build- 
ing situated  thereon  will  be  set  aside  at  the 
Instance  of  thd  purchaser,  where  it  did  not  in- 
clude a  tract  of  land  and  one-story  building 
situated  to  the  rear  of  the  premises  conveyed 
which  were  used  as  a  part  of  such  premises,  and 
which  the  purchaser,  who  had  known  the  prop- 
erty for  years,  and  had  known  that  the  one- 
story  building  was  used  as  a  part  of  the  build- 
ing conveyed,  had  reason  to  believe  was  includ- 
ed In  the  sale,  and  which  was  essential  to  the 
reasonable  enjoyment  of  the  premises  for  the 
purpose  contemplated  by  the  purchaser. 

3.  Sahx. 

The  fact  that  the  purchaser  did  not  ask 
for  information  as  to  the  one-story  building 
was  Immaterial,  where  the  administrators  would 
have  been  unable  to  give  such  information. 

Appeal  from  Orphans'  Court  Baltimore 
County;  Melchor  Hosball  and  Wm.  Byerly, 
Judges. 

Exceptions  by  George  Aaron,  purchaser, 
to  the  ratification  of  a  sale  made  to  him  by 
John  S.  Blddhson  and  another,  as  adminis- 
trators of  Frederick  W.  Koenig,  deceased. 
From  an  order  setting  aside  the  sale,  the 
administrators  appeal.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOW- 
LER, BRISCOE,  B07D,  PAGE,  PEARCE, 
SCHMUCKER,  and  JONES,  JJ. 

Edward  L.  Ward,  for  appellants.  Obarles 
Herzog,  for  appellee. 

PBARCB,  J.  This  Is  an  appeal  from  an 
order  6f  the  orphans'  court  of  Baltimore  coun- 
ty refusing  to  ratify  and  setting  aside  the 
sale  of  a  certain  parcel  of  leasehold  property 
In  Baltimore  City,  made  under  the  order  of 
said  court  by  John  S.  Biddison  and  John 
O.  Rogers,  administrators  of  Frederick  Wil- 
liam Koenig,  deceased. 

Exceptions  were  filed  to  the  ratification  of 
said  sale,  by  the  appellee  as  purchaser  of  the 
parcel  designated  as  No.  48,  Bast  Cross 
street  The  first  ground  of  exception  was 
that  while  the  advertisement  read  at  the 
sale  stated  that  the  property  In  question  was 
subject  to  a  right  of  way  and  a  right  of 
drainage  over  an  alley  to  be  kept  open  on 
the  western  side  of  said  lot  for  the  benefit  of 
said  lot  and  the  adjoining  property  on  the 
west  the  purchaser  had  discovered  since 
the  sale  that  the  property  was  also  subject 
to  a  right  of  drainage  through  said  alley  in 
favor  of  other  property  on  the  east  of  which 
no  notice  was  given  at  the  sale  and  of  which 
the  purchaser  had  no  knowledge,  and  that 
this  drainage  from  the  property  on  the  east 


Digitized  by 


Google 


624 


62  ATLANTIC  RBPORTBB. 


(Md. 


brought  such  quantities  of  water  as  to  over- 
flow the  cellar  upon  the  lot  sold  and  render 
the  property  unfit  tor  the  bnslness  of  the  ap- 
pellee. The  second  ground  of  exception  was 
that,  If  the  sale  as  reported  is  ratified,  the 
purchaser  will  not  acquire  what  he  believed 
and  had  reason  to  believe  he  was  buying,  be- 
cause, In  the  language  of  the  exception,  "the 
visible  property  and  improvements,  as  used 
and  occupied,  consist  of  a  two-story  brick 
store  and  dwelling,  and  a  one-story  back  build- 
ing, with  an  area  about  three  feet  wide  along 
the  said  back  building  leading  to  the  privy 
closet  used  In  connection  with  the  buildings 
to  which  the  same  is  attached  and  appur- 
tenant, and  of  which  the  same  Is  a  part; 
tbat  the  lot  of  ground  reported  as  sold  to 
this  exceptant  does  not  include  the  said  back 
building,  nor  the  areaway  and  privy  closet, 
without  which  the  building  reported  to  be 
sold  to  this  exceptant  is  altogether  useless  for 
ordinary  purposes  of  habitation." 

The  facts  of  the  case  and  the  contention  of 
the  appellee  will  be  made  plain  by  reference 
to  tbe  following  plat: 
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As  to  the  first  exception,  there  Is  not  a 
particle  of  evidence  in  the  record  of  any 
grant  of  the  alleged  easement  or  right  of 
drainage  by  Koenig,  as  the  owner  of  tbe 
Cross  street  lot,  as  well  as  of  the  Light  street 
lot,  or  by  any  other  former  owner,  in  favor 
of  the  Light  street  laroperty  on  the  east    It 


does  appear  that  there  Is  a  drain  pipe  under 
the  one-story  back  building  in  the  rear  of  the 
Cross  street  lot,  the  mouth  of  which  discbar- 
ges into  the  areaway  alongside  of  this  back 
building,  leading  into  the  alley  on  the  west 
side  of  the  Cross  street  lot,  and  which  is  in- 
dicated on  the  plat  by  the  small  circle  near 
the  south  end  of  the  areaway;  but  there  is 
absolutely  nothing  to  show  what  property 
it  was  designated  to  drain,  or  actually  does 
drain.  Bven  if  it  did  appear  that  it  actual- 
ly drained  the  Light  street  property  of 
Koenig,  there  is  nothing  In  tbe  record  to 
sustain  the  alleged  easement  as  arising  by. 
an  Implied  grant  In  Bllason  v.  Orove,  85 
Md.  225,  86  Atl.  845^  it  was  said:  "As  long 
as  one  person  owned  both  properties,  it 
could  not  properly  be  said  that  an  easement 
existed  in  favor  of  one  of  them,  as  the  owner 
could  not  have  an  easement  In  his  own  land. 
But,  whilst  that  is  true.  It  is  also  well  settled 
tbat  if,  during  the  unity  of  ownership,  the 
owner  of  two  properties  uses  one  for  the 
benefit  of  the  other  in  such  manner  as  would 
have  given  rise  to  the  presumption  that  an 
easement  existed  If  the  tenements  had  been 
held  by  different  persons,  then,  upon  a  con- 
veyance of  tbe  property  so  used,  an  easement 
win  be  granted  to  the  purchaser,  provided 
the  use  has  been  such  that  the  easement 
resulting  from  it  would  be  of  the  class  known 
as  continuous  and  apparent,  and  would  be 
necessary  for  the  reasonable  enjoyment  of 
the  property  conveyed."  And  In  Burns  v. 
Gallagher,  62  Md.  471,  it  is  said:  "Such  ne- 
cessity cannot  be  deemed  to  exist;  if  a 
similar  way  or  easement  may  be  secured  by 
reasonable  trouble  or  expense,  and  especial- 
ly not  If  the  necessary  way  or  easement 
can  be  provided  through  the  grantor's  own 
property."  Here  the  existence  of  the  alleged 
easement,  or  of  the  user  of  the  two  properties 
which  might  have  given  rise  to  the  presump- 
tion of  such  easement,  was  unknown  to  tbe 
administrators  of  Koenig,  whose  duty  it  was 
to  exercise  reasonable  care  to  acquaint  them- 
selves with,  and  to  inform  purchasers  of,  the 
situation  and  condition  of  the  several  prop- 
erties they  were  selling.  It  was  unknown  to 
the  purchaser  of  the  Cross  street  property, 
who  had  known  the  property  for  over  20 
years,  and  had  been  on  the  premises  more 
than  once  during  tbat  period.  No  one  tes- 
tifies to  Its  existence,  and  it  cannot  tbereforv 
be  deemed  visible  and  apparent  as  required 
by  the  authorities.  There  is  no  evidence  that 
the  Light  street  property  cannot  be  drained 
to  Light  street  within  its  own  lines;  and  if 
it  can  be  so  drained,  the  easement  over  the 
Cross  street  lot  cannot  be  deemed  necessary 
to  the  enjoyment  of  the  Light  street  prop- 
erty. For  aught  that  appears,  therefore, 
either  upon  the  theory  of  actual  or  Implied 
grant,  the  alleged  easement  is  without  pre- 
tense of  authority,  and  this  exception  cannot 
be  sustained. 
Coming  to  the  second  exception,  it  ia  per- 
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fectly  plain  from  all  the  testimony  In  the 
case  that  the  exceptant  cannot  acquire  un- 
der this  sale  the  property  he  believed  he 
was  buying.  The  advertisement  wliich  he 
beard  read  at  the  sale  describes  tills  lot  as 
fronting  on  Cross  street  14  feet  7%  Inches, 
with  a  depth  of  31  feet,  and  Improved  by  a 
two-story  brick  dwelling  with  store  front, 
without  any  mention  of  a  back  building,  and 
the  plat  shows  that  the  one-story  back  build- 
ing and  the  privy  closet  are  not  within  the 
lines  of  that  lot,  but  are  within  the 
lines  of  the  Light  street  lot,  sold  the  same 
day  to  Obrecht,  which  fronts  on  Light  street 
16  feet  with  a  depth  of  03  feet.  It  appears 
from  the  testimony  that  before  the  back 
building  was  put  up,  the  closet  in  the  rear 
of  this  lot  was  used  in  common  by  the 
occupants  of  this  lot  and  of  the  adjoining  lot 
on  the  west,  and  that  after  Koeuig  bought 
the  Cross  street  lot  he  put  up  the  back  build- 
ing on  the  Light  street  lot  sold  to  Obrecht 
at  this  sale.  Joining  It  to  the  rear  wall  of  the 
two-story  building  on  the  Cross  street  lot, 
and  connecting  It  therewith  by  a  door  in  the 
rear  wall  of  the  two-story  building,  and  that 
ever  since  Its  erection,  for  over  20  years.  It 
had  been  used  as  a  kitchen  to  the  Cross 
street  building,  and  as  a  means  of  access  for 
the  occupants  of  that  building  to  the  closet 
in  the  areaway.  The  advertisement  of  the 
Llglit  street  lot  is  not  In  the  record,  but  the 
testimony  shows  that  the  dimensions  ad- 
vertised were  16x93  feet,  and  the  improve- 
ments were  described  as  a  three-story  brick 
dwelling  and  store  front  with  a  two-story 
back  building.  Neither  advertisement  made 
any  reference  to  the  one-story  back  building 
within  the  lines  of  the  Light  street  lot,  and 
in  the  rear  of  the  Cross  street  lot  Neither 
of  the  administrators  knew  when  the  proper- 
ty was  advertised,  nor  at  the  time  of  the 
sale,  of  the  existence  of  this  one-story  back 
building.  Mr.  Blddison  testified  that  be  did 
not  know  at  the  time  of  the  advertisement 
and  sale  that  there  was  a  one-story  building 
on  the  Light  street  lot,  and  that  he  did  not 
know  there  was  such  a  building  in  the  rear 
of  the  Cross  street  lot  Mr.  Rogers  testified 
that  at  the  time  of  the  sale  he  did  not  know 
anything  about  this  one-story  back  building, 
nor  of  the  character  of  improvements  on 
any  of  the  lots,  and  that  the  preparation  of 
the  advertisements  was  left  entirely  to  Mr. 
Ward,  by  whom  they  were  sent  to  the  ad- 
ministrators. Mr.  Blddison  also  said  that 
these  titles  were  "mixed  up,"  and  that  they 
thought  it  best  to  advertise  by  metes  ana 
bounds,  so  there  would  be  no'  mistake,  and 
that  If  they  had  known  this  one-story  build- 
ing was  on  the  Light  street  lot  he  thinks 
they  would  not  have  so  advertised  it,  and  If 
they  had  known  of  its  existence  and  that 
it  bad  been  used  for  20  years  as  a  kitchen 
in  connection  with  the  Cross  street  house, 
he  does  not  think  they  would  have  mentioned 
It,  in  selling  that  lot,  because  of  the  fact  that 


those  titles  were  mixed  up,  and  that  they 
thought  they  did  ail  they  con)d  when  they 
described  the  property  by  metes  and  bounds, 
so  that  bidders  could  determine  what  im- 
provements were  included  within  these  re- 
spective metes  and  bounds.  The  Light  street 
lot  was  sold  first  to  Frederick  Obrecht,  as 
16x93  feet.  Imposed  by  a  three-story  brick 
dwelling  with  store  front,  and  a  two-story 
back  building.  He  testified  that  when  be 
bought  tills  property  be  did  not  think  the 
one-story  back  building  was  in  the  93  feet 
of  ground,  and  that  he  did  not  think  be  was 
getting  it  In  that  purchase.  The  Cross  street 
lot  was  offered  next,  and  Obrecht  bid  $1,500 
for  that,  but  testified  that  be  then  thought 
if  be  became  the  purchaser  he  would  get 
the  one-story  building  on  the  rear,  and  that 
if  he  had  not  already  purchased  the  Light 
street  lot  he  would  not  have  bid  at  all  upon 
the  Cross  street  lot  The  exceptant  testified 
that  he  knew  the  property  for  years;  that 
the  front  and  back  building  had  always  been 
used  as  one  property,  and  when  he  became 
the  purchaser  he  thought  be  was  getting  the 
whole  as  used.  His  brother,  who  bid  for 
him,  testified  that  he  thought  he  was  bidding 
for  the  whole,  and  that  if  he  had  known  the 
kitchen,  the  closet,  and  the  yard  were  not 
going  with  It,  he  would  not  have  bid  at  all 
for  the  exceptant 

This  recital  of  the  undisputed  evidence 
makes  it  plain  that  this  exceptant  cannot 
secure  under  this  sale  what  he  thought  he 
was  buying,  and  what  we  think  he  had 
reason  to  believe  he  was  buying.  It  is  equal- 
ly clear  that  what  he  cannot  thus  secure 
constitutes  a  very  material  part  of  the  value 
of  the  whole,  and  is  essential  to  its  reason- 
able enjoyment  for  the  purpose  contemplat- 
ed in  the  purchase,  and  we  are  forced  to  the 
conclusion  that  purchaser  should  not  be  re- 
quired to  take  the  property.  It  was  argued 
in  support  of  this  sale  that  as  the  advertise- 
ment only  mentioned  a  two-story  brick  build- 
ing, and  as  the  dimensions  of  the  lot  adver- 
tised did  not  embrace  the  one-story  build- 
ing, and  as  the  administrators  required  the 
auctioneer  to  ask  if  bidders  desired  any  in- 
formation, that  the  exceptant  should  have 
asked  for  information  as  to  this  building, 
and  that  his  predicament  is  to  be  imputed 
alone  to  his  failure  to  do  so,  and  therefore  he 
should  not  now  be  relieved  at  the  expense 
of  those  entitled  to  the  proceeds  of  sale.  But 
this  argument  cannot  avail  in  this  case,  since 
the  administrators,  by  their  own  statement 
would  have  been  unable  to  give  information 
upon  this  point  If  it  had  been  sought  This 
sufficiency  appears  from  the  testimony  al- 
ready referred  to,  but  It  is  emphasized  by  Mr. 
Blddison  In  his  cross-examination,  who,  when 
asked  what  he  would  have  said  If  Mr.  Aaron 
out  of  abundant  precaution  had  asked  If 
this  back  building  went  with  the  Cross  street 
lot,  replied,  "I  would  have  told  him  what- 
ever the  description  covered  goes  with  it," 
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and  that  If  asked  by  Obrecht  whether  that 
back  building  went  with  the  Light  street  lot, 
replied,  "I  could  not  say,  because  I  do  not 
know."  The  principle  which  should  be  ap- 
plied Is  stated  in  Elllcott  t.  White,  43  Md. 
151,  where  it  was  said:  "Any  one  examin- 
ing tlie  property  and  seeing  the  bnildlngg 
standing  upon  a  lot  which  abutted  upon 
three  streets  and  was  completely  Inclosed  by 
fences  as  one  entire  lot,  would  naturally  and 
reasonably  suppose  that  It  constituted  but 
one  parcel,  and  that  the  whole  was  to  pass 
with  the  buildings,  unless  Informed  to  the 
contrary  by  the  owner,  whose  duty  we  think 
It  was  80  to  inform  the  purchaser,  or  un- 
less information  to  the  contrary  was  derived 
from  some  other  source."  And  in  Keating  v. 
Price,  68  Md.  684,  this  court  cites  the  rule 
laid  down  by  Chancellor  Kent  as  follows: 
"The  good  sense  and  equity  of  the  law  on 
this  subject  Is  that  If  the  defect  of  title, 
whether  of  land  or  chattels,  be  so  great  as  to 
render  the  thing  sold  unfit  for  the  use  Intend- 
ed, and  not  within  the  inducement  to  the 
purchase,  the  purchaser  ought  not  to  be  held 
to  the  contract"  If  the  courts  will  not  permit 
one  Individual,  In  contravention  of  this  rule, 
to  force  a  purchase  upon  another,  they 
■hoald  be  careful  not  to  allow  agents  con- 
ducting sales  for  the  court,  to  do  so. 

For  the  reason  stated,  the  order  of  the 
orphans'  court  of  Baltimore  county  will  be 
affirmed. 

Order  affirmed,  with  costs  to  the  appellee 
above  and  below. 


BEBNHEIMER  BROS.  t.  BECKER. 

(Coart  of  Appeals  of  Maryland.    Nov.  28, 

1906.) 

1.  Trial — Exceptions — Waiveb. 

The  benefit  of  an  exception  to  the  coorfs 
refusal  to  take  the  case  from  the  jury  at  the 
dose  of  plaintiff's  testimony  is  lost  to  defend- 
ant by  prooeeding  with  the  case  and  failing  to 
again  raise  the  question  by  asking  for  the  same 
instmction  at  the  close  of  the  whole  testimony. 
[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  983.] 

2.  False  Iicpbiboniient — What  Constitutbs. 

Any  deprivation  of  the  liberty  of  another 
without  his  consent  whether  by  violaice, 
threats,  or  otherwise,  constitutes  an  imprison- 
ment within  the  meaning  of  the  law. 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  False  Imprisonment  H  1-4.] 
8.  Same — ^Acrs  of  Agent — Liabilitt  of  Pbin- 

CIPAI/ — I  NSTBDCrlONB. 

In  an  action  for  arrest  and  false  imprison- 
ment, an  instruction  requirine  the  jury  to  find, 
as  a  prerequisite  to  plaintiff's  recovery,  her 
arrest  by  an  employe  in  defendants'  store,  and 
her  detention  and  search  by  him  in  the  pres- 
ence and  by  the  direction  of  one  of  defendant 
partners,  as  the  agent  and  servant  of  the  defend- 
ants, and  within  the  scope  of  his  authority, 
and  in  charge  of  the  department  of  the  store 
from  which  she  was  charged  with  stealing  cer- 
tain goods,  but  failing  to  mention  the  other 
partner,  or  requiring  a  concurrence  in  or  ratifi- 
cation by  him  of  the  acts  complained  of,  or  in- 
structing as  to  what  state  of  facts  would  jus- 
tify the  conclusion  that  sudi  employs  acted  with- 


in the  scope  of  his  authority  as  agent  of  defend- 
ants In  his  conduct  towards  plaintiff,  was  error. 
4.  Same — Ikpued  AnTHOitrrT  of  Agent. 

An  agent  or  employ^  about  an  ordinary 
bushiesa  has  no  implied  authority  to  arrest  and 
search  customers,  suspected  of  stealing.  In  the 
store  of  his  principal,  so  as  to  make  the  prin- 
cipal liable  for  false  imprisonment. 
6.   SAJCE — IlCPLIEO   FOWEB   OF    Pabtneb. 

A  partner  in  an  ordinary  mercantile  busi- 
ness has  no  implied  power  to  bind  bis  copart- 
ner by  his  acts  In  arresting  and  seardiing  one 
suspected  of  stealing  goods  in  the  partnership 
store,  so  as  to  make  the  copartner  liable  with 
him  for  false  imprisonment 

6.  Sauk — Measure  of  Dauaobb  —  Punitive 
Damages — Instbttctions. 

In  an  action  for  the  arrest  and  false  im- 
prisonment of  plaintiff,  charged  with  stealing 
goods  while  in  defendants'  store,  an  instmction 
authorizing  the  awarding  of  such  damages  as 
would  not  only  compensate  plaintiff  for  the 
wrong  and  indignity  sustained  by  her  in  con- 
sequence of  defendants'  wrongful  acts,  but  also 
exemplary  or  punitive  damages,  following  an 
instruction  that  any  deprivation  of  the  liberty 
of  another  without  his  consent  constituted  an 
imprisonment  within  the  meaning  of  the  law, 
was  erroneous,  in  not  requiring  a  finding,  as  a 
condition  of  awarding  punitive  damages,  that 
the  alleged  wrongs  to  plaintiff  were  inflicted 
maliciously  or  wantonly,  or  with  circumatances 
of  contumely  and  indignity. 

7.  Saux — Ratification  bt  Copabtneb — Suf- 

FICIENCT  OF  EvmENCB. 

Where,  In  an  action  for  the  false  arrest 
and  imprisonment  of  plaintiff,  charged  with 
stealing  goods  from  the  store  of  defaidant  iMUt- 
ners,  it  appeared  that  plaintiff  was  detained 
and  searched  by  direction  of  one  of  the  partners, 
evidence  that  after  the  release  of  plaintiff  her 
husband  complained  to  the  other  partner  of  the 
treatment  accorded  to  the  plaintiff,  and  that 
such  other  partner,  after  making  inquiry  as 
to  the  facta,  ordered  plaintiff's  husband  out  of 
the  store,  was  insufficient  to  prove  a  concur- 
rence in  or  ratification  by  him  of  the  alleged 
wrongful  acts  of  his  copartner  and  the  employe 
acting  under  the  latter's  direction. 

Appeal  from  Court  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Action  by  Lena  Becker  against  Bembeim- 
er  Bros.  Judgment  for  plaintlCT,  and  defend- 
ants appeal.    Reversed. 

Argued  before  McSHERRT,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCE,  SCHMDCK- 
ER,  JONES,  and  BURKE,  JJ. 

Randolph  Barton,  Jr.,  for  appellants.  Rich- 
ard A.  Miller,  Jr.,  and  John  C.  Kumpf,  for 
appellee. 

SCHMUCKER,  J.  The  appellee,  I/ena 
Becker,  sued  the  appellants.  Individually 
and  as  copartners.  In  the  court  of  common 
pleas  of  Baltimore  City  for  damages  for  an 
assault  and  battery  and  a  false  arrest  and 
imprisonment  The  two  causes  of  action 
were  alleged  in  separate  counts  in  the  narr. 
The  appellants,  as  defendants  below,  plead- 
ed non  cul.  The  trial  of  the  case  resulted  in 
a  Judgment  for  the  plaintiff,  from  which 
they  appealed. 

Two  exceptions  appear  In  the  record.  The 
first  was  taken  to  the  court's  refusal  to  with- 
draw the  case  from  the  jury  at  the  close 
of  the  plaintiff's  testimony,  but  the  defend- 
ants lost  the  benefit  of  that  exception  by  go- 
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lag  on  with  tbeir  case  and  falling  to  again 
raise  the  question  by  asking  for  the  same  in- 
stmcti<»i  at  the  close  of  the  whole  testimony. 
BarabasB  t.  Kabat,  91  Md.  68,  46  Atl.  387; 
B.  ft  O.  S.  B.  V.  State,  Use  of  Logsdon,  101 
Md.  — ,  61  AtL  188.  The  second  exception 
brings  up  for  review  the  rulings  of  the  lower 
court  on  the  prayers  offered  at  the  close  of 
the  case,  and  the  special  exceptions  taken  to 
some  of  them. 

In  order  to  properly  pass  upon  the  ques- 
tions presented  by  this  exception,  it  will  be 
necessary  to  advert  to  the  more  Important 
facta  appearing  in  the  evidence.  It  appears 
from  the  records  that  the  appellants,  Ferdi- 
nand and  Herman  Bemheimer,  as  copartners, 
conduct  a  department  store  in  Baltlm(»re 
City,  and  Leo  Sellgman  is  the  manager  of 
their  shoe  department  There  is  also  evi- 
dence in  the  record  tending  to  prove  the  fol- 
lowing facts:  On  March  14,  1904,  the  appel- 
lee, having  gone  to  the  Bemheimer  store  to 
purchase  shoes  for  her  infant  child,  selected 
a  pair  from  a  lot  of  shoes  exposed  for  sale 
upon  a  counter,  and  then  started,  with  the 
pair  she  bad  selected  in  her  hand,  to  go  to  a 
near-by  counter  to  select  another  pair  from 
the  shoes  thereon  exposed  for  sale.  As  she 
was  leaving  the  first  counter,  Sellgman  walk- 
ed up,  caught  her  by  the  arm,  and  compelled 
her,  against  her  protest  and  attempted  resist- 
ance, to  go  with  him  to  the  elevator  and  up- 
stairs, and  into  a  room  into  which  Herman 
Bemheimer,  one  of  the  defendants,  entered 
at  the  same  time.  Sellgman  said  something, 
wlilch  the  plaintiff  did  not  hear,  to  Bem- 
heimer, who  replied  to  him:  "You  search 
her."  Sellgman  thereupon,  without  her  per- 
mission or  assistance,  took  off  ber  gossamer, 
opened  her  coat  and  took  it  o£F,  and  opened 
her  skirt.  Nothing  having  been  found  on 
her,  Bemheimer  said:  "She  is  all  right 
Leave  ber  go."  She  put  on  her  clothing  and 
went  home  and  told  ber  husband  of  the  oc- 
currences, and  showed  him  bruises  on  her 
arm,  which  she  said  were  made  by  Selig- 
man's  rough  handling  of  her.  Her  husband 
went  to'  Bemheimer  Bros.'  store,  where  he 
saw  Mr.  Ferdinand  Bernbelmer,  and  com- 
plained of  what  had  happened  to  his  wife. 
Mr.  Bemheimer  went  upstairs  and  found 
out  what  he  wanted,  and  came  down  again 
and  ordered  the  husband  off  the  premises, 
and  gave  him  no  satisfaction.  There  was, 
on  the  contrary,  evidence  directly  contradict- 
ing the  plaintiff's  account  of  the  treatment 
she  received  at  the  store,  and  tending  to 
prove  that  she  had  taken  the  pair  of  shoes 
from  the  counter,  put  them  under  her  cape, 
and  started  to  walk  away,  not  toward  the 
other  shoe  counter,  but  toward  the  elevator. 
Sellgman's  attention  having  been  called  to 
ber  actions  by  an  employ^  of  the  store,  who 
bad  seen  them,  he  followed  ber,  and,  when  she 
got  near  the  door,  she  turned  and  dropped 
the  shoes.  Sellgman  picked  them  up,  where- 
npon  she  said  to  him :    "I  never  did  anything 


like  that  before,  I  hope  my  husband  wont 
find  it  out" — and  voluntarily  went  with  him 
to  the  office  on  the  second  floor,  where  she 
paid  for  the  shoes  and  he  wrapped  them  up 
for  her,  and  she  carried  them  away.  Sellg- 
man and  Herman  Bernbelmer  both  positive- 
ly testified  that  neither  they  nor  any  on* 
else  had  searched  or  even  taken  hold  of  her 
at  any  time  at  the  store.  At  the  close  of 
the  case  the  plaintiff  offered  eight  prayers, 
of  which  the  court  granted  Nos.  1,  2,  and  8a, 
and  refused  the  others.  The  defendants  of- 
fered nine  prayers,  of  which  the  court  grant- 
ed the  fifth  and  refused  the  others.  The 
plaintiff  spedflcally  excepted  to  two  of  the 
defendants'  rejected  prayers,  and  the  de- 
fendants specially  excepted  to  four  of  the 
plaintiff's  rejected  prayers,  and  also  to  her 
prayers  2  and  8a,  which  were  granted,  and 
their  exceptions  were  overruled. 

It  Is  unnecessary  for  us  to  notice  the  spe- 
cial exceptions  of  the  respective  parties  to 
prayers  which  were  subsequently  overruled. 
There  was  no  error  in  granting  the  plaintiff's 
first  prayer,  which  merely  declared  that  any 
deprivation  of  the  liberty  of  another  with- 
out his  consent  whether  by  violence,  threats, 
or  otherwise,  constitutes  an  imprisonment 
within  the  meaning  of  the  law. 

The  plaintifTs  second  prayer,  which  was 
also  granted,  does  not  correctly  state  the  law 
of  the  case  in  that  it  directs  the  jury  that 
If  they  find  the  tacts  therein  stated,  the  plain- 
tiff is  entitled  to  recover  generally,  without 
limiting  her  right  to  a  recovery  against 
Herman  Bemheimer.  The  facta  which  the 
prayer  requires  the  jury  to  find  are  her  ar- 
rest by  Sellgman,  and  her  detention  and 
search  by  him  in  the  presence  and  by  the  di- 
rection of  Herman  Bernbelmer,  and,  also, 
that  Sellgman,  in  the  transactions  mentioned, 
was  "acting  as  the  agent  and  servant  of  the 
defendants,  and  within  the  scope  of  his  au- 
thority, and  in  charge  of  said  shoe  depart- 
ment" of  their  store.  Ferdinand  Bernbelmer 
Is  not  mentioned  in  the  prayer,  nor  is  any 
supposed  concurrence  in  or  ratification  by  him 
of  the  acts  complained  of  mentioned  or  re- 
lied upon  therein.  The  jury  are  not  instract- 
ed  as  to  what  state  of  facts  would.  If  found 
by  them  from  the  evidence.  Justify  the  con- 
clusion that  Sellgman  acted  within  the  scope 
of  his  authority  as  agent  of  the  defendants 
in  his  conduct  toward  the  plaintiff.  Even 
if  we  assume  that  the  prayer  was  Intended 
to  designate,  as  authority  for  such  a  con- 
clusion by  the  jury,  the  finding  by  them  of 
the  fact  that  Sellgman  was  at  the  time  in 
charge  of  the  shoe  department,  or  that  some 
of  the  alleged  acts  were  committed  in  the 
presence  of  Herman  Bemheimer,  one  of  the 
partners  of  the  defendant  firm,  the  instrac- 
tion  would  still  be  erroneous. 

The  prayer  mentions  no  facts  tending  to 
prove  that  the  defendant  firm  conferred  ex- 
press authority  on  Sellgman  to  arrest  and 
search  customers  who  came  to  the  store,  when 
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be  snspected  them  of  stealing.  This  coatt 
has  repeatedly  decided  tbat  an  agent  or 
employe  about  an  ordinary  business  has 
no  such  an  implied  authority.  Carter  t. 
Howe  Machine  Co.,  51  Md.  298,  S4  Am.  R^ 
811;  Tolchester  Imp.  Co.  t.  Steinmeler,  72  Md. 
816,  20  AtL  188,  8  L.  B.  A.  846.  In  Central  R. 
R.  Co.  ▼.  Brewer,  78  Md.  407, 28  Aa  615, 27  U 
R.  A.  63,  this  court,  In  holding  that  an  em- 
ploye had  no  implied  authority  to  do  any  acts 
not  relating  to  his  own  particular  duties,  said: 
"In  Mali  V.  Lord,  39  N.  Y.  881,  100  Am.  Dec. 
448,  the  question  was  whether  a  merchant,  by 
employing  a  clerk  to  sell  goods  for  him  in  bis 
absence,  or  a  superintendent  to  take  the 
general  charge  and  management  of  his  bus- 
iness at  a  particular  store,  thereby  confers 
authority  upon  such  clerk  or  superintendent 
to  arrest,  detain,  and  search  any  one  suspect- 
ed of  having  stolen  and  secreted  about  his 
person  any  of  tbe  goods  kept  in  such  store. 
The  court  says:  'In  examining  this  question 
it  must  be  assumed  that  by  tbe  employment 
tbe  master  confers  upon  the  servant  the  right 
to  do  all  necessary  and  proper  acts  for  the 
protection  and  preservation  of  his  property 
to  protect  it  against  thieves  and  marauders, 
and  that  the  servant  owes  the  duty  to  so  pro- 
tect it  to  his  employer.  But  this  does  not  in- 
clude the  power  in  question.  •  •  •  The 
master  would  not,  if  present,  be  Justlfled  in 
arresting,  detaining,  and  searching  a  person 
upon  suspicion,  however  strong,  of  having 
stolen  his  goods  and  secreted  them  upon  bis 
person.' "  Tbe  master  could,  of  course,  confer 
no  greater  power  upon  tbe  servant  than  he 
himself  possessed.  Brewer's  Case  has  been 
cited  and  relied  on  by  us  in  the  more  recent 
cases  of  Barabasz  v.  Kabat,  86  Md.  86,  37 
AtL  720,  Turnpike  Road  v.  Green,  86  Md.  167, 
87  Atl.  642,  and  Carter  v.  Worcester  Co.,  94 
Md.  625,  61  AU.  830. 

If  tbe  court  below  intended,  by  granting 
the  plaintiffs  second  prayer,  to  authorize  the 
Jury  to  find  a  verdict  against  Ferdinand  Bem- 
beimer  because  his  copartner,  Herman  Bern- 
belmer,  was  present  at  and  abetted  the  deten- 
tion and  search  of  the  plaintiff,  if  they  found 
tbe  fact  of  such  presence  and  abetting,  that, 
also,  was  error;  for  a  partner  in  an  ordinary 
mercantile  business  has  no  implied  power  to 
bind  his  copartner  in  such  transactions  as 
those  which  form  the  basis  of  the  present  suit 
In  Kirk  &  Son  ▼.  Carrett,  84  Md.  409,  35  Aa 
1080,  a  case  closely  resembling  the  present 
one  we  distinctly  held,  upon  a  review  of  the 
authorities,  that  "one  of  several  partners  can- 
not drag  the  firm  or  his  copartner  into  a 
trespass  by  giving  authority  for  the  doing  of 
an  unlawful  act  in  the  name  of  the  firm  of 
which  he  is  a  member,  for  one  partner  has  no 
power  to  bind  the  partnorsblp  to  the  com- 


mission of  a  wrongful  act  without  the  pre- 
vious consent  (ht  subsequent  concurrence  of 
all  of  the  partners." 

Tbe  plaintiff's  prayer  3a,  wbicta  was  grant- 
ed, instructs  the  jury  that,  if  they  "find 
for  the  plaintiff,  then  they  may  award  such 
damages  as  will  not  only  compensate  tbe 
plaintiff  for  the  wrong  and  indignity  she  has 
sustained  In  consequence  of  the  defendants' 
wrongful  acts,  but  they  may  also  award 
exemplary  or  punitive  damages  as  a  punish- 
ment to  the  defendant  for  such  acts."  Tbat 
Instruction,  following  the  preceding  two  pray- 
ers of  the  plaintiff,  was  too  broad,  because  it 
did  not  require  the  Jury  to  find,  as  a  con- 
dition of  awarding  punitive  damages,  tbat 
the  alleged  wrongs  to  the  plaintiff  had  been 
iijfllcted  maliciously  or  wantonly,  or  with  dr- 
cuiustances  of  contumely  and  indignity. 
Sloan  V.  Edwards,  61  Md.  100.  The  court 
by  the  plaintiff's  first  prayer,  had  instructed 
the  Jury  that  any  deprivation  of  the  liberty 
of  another  without  his  consent  constituted  an 
imprisonment,  within  the  meaning  of  the  law, 
and  therefore  the  instruction  to  them  as  to 
the  measure  of  damages  should  have  plainly 
stated  the  further  facts  to  be  found  by  them 
as  a  proper  ground  for  the  award  of  punitive 
damages,  in  the  event  of  their  finding  a  ver- 
dict for  the  plaintiff. 

We  think,  also,  that  tbe  defendants'  prayer 
2%,  which  was  refused,  should  have  been 
granted.  It  Instructed  the  Jury  that  there 
was  no  legally  sufficient  evidence  to  entitle 
the  plaintiff  to  recover  as  against  tbe  firm 
of  Bemheimer  Bros,  or  Ferdinand  Bemhelm- 
er.  The  only  testimony  in  the  record  directly 
connecting  Ferdinand  in  any  maner  with  the 
alleged  wrongful  acts  of  his  brother,  Herman, 
or  Sellgman,  is  that  of  the  plaintiff 's  husband. 
He  testifies  that  when  be,  lieing  naturally 
mad  and  excited,  complained  to  Ferdinand 
Bernhelmer  of  the  treatment  which  Mrs. 
Becker  had  received  at  tbe  store,  he  (Bem- 
heimer) "went  upstairs,  came  down  again, 
and  ordered  him  [Becker]  out  of  the  store." 
This  testimony,  if  true,  undoubtedly  convicts 
Bemheimer  of  rudeness  of  manner,  but  it 
does  not  of  itself  tend  to  prove  a  concurrence 
In  or  ratification  by  him  of  the  alleged  wrong- 
ful acts  of  Sellgman  and  Herman  Bemheimer. 

Without  discussing  in  detail  the  defendants' 
other  rejected  prayers,  it  is  sufficient  to  say 
that  we  find  no  reversible  error  in  their  re- 
jection. For  tbe  erroneous  action  of  the 
court  below  hi  granting  the  plalntiirs  prayers 
2  and  3a  and  rejecting  the  defendants' 
prayer  2^^,  the  Judgment  must  be  reversed, 
and  a  new  trial  awarded. 

Judgment  reversed,  with  costs,  and  a  new 
trial  awarded. 
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SAUTTBE  ▼.  8UPKBMB  CONCLAVE  IM- 

PEOVED  ORDER  OF  HBP- 

TASOPHS. 

(Sapreme  Ooart  of  New  Jerse;.    Jan.  12, 1906.) 

INBCBAROK— MCTUAI.     BBNBFIT    INSUBANOB — 

Rights  or  Inbttbeo— Change  of  By-Laws. 
A  stipalation  of  a  benefit  certificate  re- 
(lairing  insured  to  comply  with  the  laws,  rules, 
and  reflations  then  governing,  or  that  might 
thereafter  be  enacted  for  the  government  of, 
the  association,  does  not  authorize  the  associa- 
tion to  limit  its  original  contract  with  insured 
by  a  subsequently  enacted  by-law  providing  that 
no  benefits  shall  be  paid  in  case  insured  shall 
commit  suicide,  and  an  attempted  limitation 
to  that  effect  is  nugatory. 

Action  by  Margaret  Sautter  against  the 
Supreme  Conclave  of  the  Improved  Order 
of  Heptasophs.  On  demurrer  to  plea.  Judg- 
ment for  plaintiff. 

Argned  November  term,  1904,  before  OUM- 
MERE,  G  J.,  and  GARRISON,  GARRET- 
SON,  and  REED,  JJ. 

Joseph  A.  Beecher,  for  demurrant  W. 
Holt  Apgar,  for  defendant 

6UMMERE,  C  J.  This  Is  an  action  upon 
a  benefit  certificate,  tssned  by  the  defendant 
association  to  August  Sautter,  a  meml>er  of 
its  Newark  City  Conclave,  on  the  lOtb  day 
of  Jannary,  1899,  in  and  by  which  it  promised 
to  pay  out  of  its  benefit  funds  to  his  wife, 
the  plaintiff  in  this  action,  the  sum  of  $1,000, 
upon  satisfactory  proof  of  his  death,  and 
the  surrender  of  the  certificate,  provided 
be  should  be  In  good  standing  in  the  order 
at  the  time  of  his  death.  The  plea  demurred 
to  sets  up,  as  a  defense  to  that  action :  That 
Sautter,  In  his  application  for  the  issuance 
to  him  of  the  benefit  certificate  now  sued 
upon,  expressly  agreed  to  conform  In  all 
respects  to  the  laws,  rules,  and  usages  of 
the  order  then  in  force,  oc  which  might  be 
thereafter  adopted  by  It  That  the  benefit 
certificate  was  issued  to  Sautter  npon  the 
following  condition  set  forth  therein,  and  ac- 
cepted by  him,  namely,  that  lie  should  comply 
In  the  future  with  the  laws,  rules,  and 
regulations  then  governing  the  said  conclave 
and  fund,  or  that  might  thereafter  be  enact- 
ed by  the  defendant  for  the  government  of 
trnch  conclave  and  fund.  That  the  defend- 
ant, at  its  regular  session  held  June  9,  1908, 
adopted  the  following  rule:  "No  benefit 
shall  be  paid  to  the  beneficiary,  or  benefici- 
aries, of  any  memtter  committing  suicide 
(sane  or  insane)."  That  Sautter,  on  or 
about  the  27th  day  of  March,  1904,  commit- 
ted suicide,  wlUie  sane  or  insane,  by  deliber- 
ately taking  carbolic  acid  with  the  purpose 
and  intent  of  taking  his  own  life.  That  by 
reason  of  the  above  stipulation  in  the  applica- 
tion for  insurance,  and  in  the  i>eneflt  cer- 
tificate itself,  the  rule  adopted  by  the  defend- 
ant June  9,  1903,  was  binding  upon  Sautter, 
and  vitiated  the  insurance. 

The  plea  demurred  to  sets  forth  no  facts 
which  constitute  a  bar  to  this  action.  It 
82A.— «4 


does  not  aver  any  violation  by  the  insured 
of  any  law,  rule,  or  regulation  of  the  asso- 
ciation, enacted  by  it  for  its  government, 
or  for  the  government  of  Its  fnnds;  but,  by 
way  of  argument  asserts  that  be,  by  enter- 
ing into  the  stipulation  which  it  recites, 
agreed  that  the  association  might,  at  will, 
so  change  the  contract  of  insurance  as  to 
relieve  It,  to  a  material  extent,  from  the  lia- 
bility created  thereby.  We  think  such  a 
construction  of  the  stipulation  Is  not  war- 
ranted by  its  language.  To  say  that  it  con- 
fers npon  the  association  the  power  to  so 
alter  the  contract  of  insurance  by  an  after- 
adopted  by-law  as  to  destroy  the  right  of 
the  beneficiary  to  be  paid  the  amount  called 
for  by  the  certificate  in  case  the  Insured 
shall  die  by  his  own  hand,  is  equivalent  to 
saying  that  it  authorized  the  association  to 
limit  its  liability  to  such  extent  as  it  chose, 
for  instance,  by  providing  that  no  benefit  shall 
be  paid  in  case  the  death  of  the  insured 
result  from  an  accident  occurring  through 
his  own  negligence,  or  from  a  disease  which 
is  epidemic  In  its  character,  or  from  any 
other  cause  or  canses  which  It  may  des- 
ignate. An  agreement,  by  a  person  applying 
for  membership  In  one  of  these  fraternal 
organizations,  and  for  Insurance  therein, 
that  he  will  comply  with  snch  rules  and 
regulations  as  the  association  may  thereafter 
enact  for  its  own  government  or  the  govern- 
ment of  its  death  fund,  cannot  be  construed 
Into  a  stipulation  conf^ring  any  such  power 
as  has  been  suggested,  without  disregarding 
the  plain  meaning  of  the  words  of  the  agree- 
ment In  the  case  of  O'Neill  v.  Supreme 
Council  American  Legion  of  Honor,  70  N. 
J.  Law,  420,  67  AtL  468,  this  court  declared 
that  such  a  stipulation  on  the  part  of  a  mem- 
ber was  to  be  construed  as  referring  only 
to  reasonable  by-laws  and  regulations  adopt- 
ed in  furtherance  of  the  contract;  not  to 
such  as  would  overtbrtm  It,  or  materially 
alter  its  terms;  and  the  authorities  cited  In 
the  opinion  amply  support  the  declaration. 
So  construed,  the  stipulation  of  the  insured 
in  the  present  case  conferred  upon  the  de- 
fendant association  no  authority  to  alter  the 
benefit  certificate  issued  to  Bautter,  by  in- 
serting in  it  a  provision  that  no  benefit 
should  be  paid  upon  it  In  case  the  .insured 
should  commit  suicide;  and  Its  attempt  to 
make  such  alteration  was  nugatory. 

The  plaintiff  Is  entitled  to  judgment  on 
the  demurrer. 


YOUNG  et  al.  ▼.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  New  Jersey.    Dec.  20, 
1905.) 
1.  Easemeitt — Creation  bt  Deed. 

When  one  maps  his  land,  delineates  streets 
thereon,  and  conveys  lots  by  refer^ice  thereto, 
the  question  whether  he  reserves  a  private  ease- 
ment of  way  in  the  soil  of  a  street  depends  npon 
the  language  of  the  deed  by  which  he  conveys 
the  same,  read  in  the  light  of  the  circomstances 
attending  its  execution. 
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2.  Sahx— Sdfficiknct. 

At  the  time  of  the  oonTeyance  by  the  plain- 
tiffs to  the  defendant  an  ejectment  tult  waa 
pending  to  oust  the  defendant  from  a  portion 
of  the  land  conveyed  and  from  the  southerly 
half  of  the  avenue  on  which  it  abutted,  upon 
which  the  plaintiff  claimed  the  defendant  had 
encroached  by  laying  tracks  thereon.  The  con- 
veyance waa  made  in  settlement  of  the  suit 
for  a  valuable  consideration  paid  by  the  de- 
fendant. The  map  upon  which  the  avenue  waa 
delineated  had  been  filed  nearly  50  years,  and 
numerous  conveyances  had  been  made  with  ref- 
erence thereta 

Eeld,  that  a  reference  in  the  deed  to  the 
avenue  as  a  l>oundary,  was  not  sufficient  to  re- 
serve a  private  easement  of  way,  in  the  soil 
of  the  avenue. 
(Syllabus  by  the  Court) 

Bill  by  Mason  Toung  and  others  against 
Pennsylvania  Railroad  Company.  Verdict 
for  plaintiffs.  Rule  to  show  cause  made  ab- 
solute. 

The  plalntUto  own  lots  In  the  town  of  Har- 
rison, on  Seventh  street,  Middlesex  street, 
Somerset  street,  Hunterdon  street,  and  Bur- 
lington street,  as  those  streets  are  delineated 
on  maps  of  a  large  tract  of  land,  which  were 
made  in  1836  and  thereafter  by  the  predeces- 
sors in  title  of  the  plaintiffs  and  the  then  own- 
ers of  the  land.  Conveyances  were  made  by 
reference  to  these  maps,  but  the  streets  have 
not  been  actually  opened  or  worked — New 
Jersey  Railroad  avenue,  at  least,  is  not  proved 
to  have  been  used  either  as  a  public  street 
or  a  private  way — and  no  steps  have  been 
taken  by  the  municipal  authorities  to  accept 
the  dedication  of  the  streets,  except  so  far  as 
ordinances  vacating  portions  of  the  streets 
may  indicate  an  acceptance.  In  1839  a  strip 
of  land  66  feet  in  width,  and  extending  across 
the  entire  width  of  the  tract  from  east  to 
west,  was  conveyed  In  fee  simple  by  plain- 
tiffs' predecessors  in  title  to  the  New  Jersey 
Railroad  &  Transportation  Company,  after- 
ward the  United  New  Jersey  Railroad  &  Ca- 
nal Company,  of  which  the  defendant  is  les- 
see. This  strip  of  land  crossed  all  the  streets 
in  question  in  this  suit,  except  New  Jersey 
Railroad  avenue,  and  followed  the  line  of 
that  avenue  and  within  its  bounds.  The  deed 
conveyed  the  land,  together  with  the  ways 
and  appurtenances.  In  1901  an  agreement 
for  the  elevation  of  the  railroad  tracks  was 
made  between  the  town  of  Harrison  and  the 
defendant  company.  For  the  obstruction  of 
the  streets  caused  by  the  execution  of  this 
work,  this  action  was  brought.  Different 
counts  in  the  declaration  present  the  question 
of  the  obstruction  as  of  public  streets,  and  as 
of  private  ways.  The  trial  Judge  held  that 
the  deed  of  1839,  by  conveying  an  absolute 
fee  without  reservation,  did  away  with  the 
effect  of  any  dedication  of  the  land  conveyed, 
and  that  the  plalntifTs  action  failed  as  far 
as  it  depended  on  private  ways  in  the  cross- 
streets;  that  the  action  could  not  be  sus- 
tained by  reason  of  any  public  right  in  those 
streets,  because  there  was  no  evidence  that 
the  dedication  had  been  accepted  by  the  pub- 
lic.   There  was  evidence  of  a  later  dedication 


of  a  crossing  at  Sixth  street  by  the  railroad 
company  itself;  and  the  Judge  submitted  to 
the  Jury  the  question  whether  a  public  right 
of  crossing  had  been  acquired  at  this  point, 
and,  if  80,  whether  it  had  been  obstructed. 
The  railroad  bad  been  actually  laid  upon  the 
strip  deeded  to  the  company  in  1839,  and  fol- 
lowed the  line  of  New  Jersey  Railroad  ave- 
nue. The  northerly  half  of  the  avenue  waa 
vacated  by  the  municipal  authorities  by  or- 
dinance in  1891,  and  the  portion  of  the  south- 
easterly' side  of  the  railroad  right  of  way  by 
ordinance  in  1895.  The  trial  Judge  held  that 
a  private  right  of  way  in  that  street  was 
created  by  the  acts  of  the  landowners  In  fil- 
ing maps  and  making  conveyances  by  ref^- 
ence  thereto,  and  he  left  it  to  the  Jury  to  find 
whether  that  way  was  obstructed.  The  doubt 
in  this  respect  arose  from  the  difficulty  of  lo- 
cating the  street  upon  the  ground.  A  ques- 
tion had  arisen  prior  to  1885  between  the 
plaintiffs  and  the  railroad  company,  which 
led  to  a  suit  in  ejectment  in  that  year  for 
certain  land  on  the  southerly  side  of  the 
avenue  and  for  the  south  half  of  the  avenue 
itself  at  the  point  in  question.  The  contro- 
versy was  settled,  and  on  August  12, 1885,  the 
plaintiffs  conveyed  to  the  United  New  Jer- 
sey Railroad  &  Canal  Company,  the  defend- 
ant's lessor,  four  tracts  of  land  south  of  the 
avenue  for  $7,000.  Three  of  these  tracts 
abutted  on  the  avenue.  The  Jury  found  that 
both  Sixth  street  and  New  Jersey  Railroad 
avenue  had  been  obstructed,  and  rendered  a 
verdict  for  the  plaintiffs. 

Argued  June  term,  1904,  before  the  CHIEF 
JUSTICE  and  GARRISON  and  SWATZE. 
JJ. 

Edward  A.  ft  William  T.  Day,  for  plaintiffs. 
Vredenburgh,  Wall  &  Vanwinkle,  for  defend- 
ant 

SWATZE,  J.  (after  stating  the  facts).  We 
agree  with  the  learned  trial  Judge  that  the 
^ect  of  the  deed  of  1839  was  to  cut  oS  any 
right  the  plaintiffs  might  otherwise  have  had 
to  cross  the  land  thereby  conveyed.  We  as- 
sume that  the  railroad  company  bad  dedi- 
cated a  crossing  at  Sixth  street;  that  that 
street,  as  well  as  New  Jersey  Railroad  ave- 
nue, have  been  obstructed  by  the  defendant ; 
and  that  the  plaintiffs'  rights  in  the  latter 
have  not  been  barred  by  adverse  possession. 
These  facts  must  have  been  found  by  the 
Jury  to  Justify  their  verdict,  and  we  do  not 
think  It  necessary  to  review  the  evidence. 
The  only  questions  we  have  found  It  neces- 
sary to  determine  are  (1)  whether  the  plain- 
tiffs have  shown  any  right  to  maintain  an 
action  by  reason  of  the  obstruction  of  the 
crossing  at  Sixth  street;  (2)  whether  the 
plaintiffs  have  a  private  right  of  way  In  New 
Jersey  Railroad  avenue. 

1.  The  first  question  Is  settled  adversely 
to  the  plaintiffs.  H.  B.  Anthony  Shoe  Co. 
V.  West  Jersey  R.  R.  (3o.,  67  N.  J.  Bq.  607, 
42  Atl.  279.  It  was  there  held  that  the  injury 
sustained  by  the  owner  of  land  Immediately 
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abnttliig  npon  a  public  blghway  from  an  ob- 
struction of  the  street,  was  not  different  In 
character  from  that  which  every  other  citizen 
gnstidns.  A  fortiori,  the  Injnry  sustained  by 
those  who  are  not  abutting  owners,  as  In 
the  present  case.  Is  not  dlffereht  In  character 
from  that  of  the  public  and  cannot  be  redress- 
ed by  a  private  action  for  damages. 

2.  We  think  there  was  error  In  holding 
that  the  plaintiffs  had  a  private  right  of  way 
In  New  Jersey   Railroad  avenue.    The  fee 
simple  of  the  land  prior  to  the  deed  of  1885 
bad  been  in  the  plaintiffs  and  their  predeces- 
sors Id  title,  and  an  easement  of  way  In  favor 
of  their  other  land  would  have  no  legal  ex- 
istence durtag  the  continuance  of  the  unity  qt 
seisin  of  both  tracts.    Fetters  v.  Humphreys, 
19  N.  J.  Eq.  471,  47&    The  reasons  which 
have  led  the  courts  to  hold  that  the  grantees 
of  lots  shown  on  a  map  are  entitled  to  an 
easement  in  the  streets  delineated  thereon  as 
distinguished  from  the  public  right  arising 
from  the  dedication,  are  not  applicable  to 
the  owners  of  the  fee.    The  right  of  the  gran- 
tees rests  either  upon  an  implied  covenant  or 
npon  the  principle  of  estoppeL    Clark  v.  Eliza- 
beth, 40  N.  J.  Law,  172,  175.    But  neither  the 
theory  of  an  Implied  covenant  nor  the  princi- 
ple of  estoppel  is  applicable  where  the  owner 
of  the  dominant  and  servient  tenements  is 
the  same  person.    Until  the  severance  of  the 
title  In  1886,  the  easement  could  have  no 
existence,    The  deed  of  1885  conveyed  lots 
bounded  on  the  street,  and  by  legal  presump- 
tion embraced  the  street  to  its  center.    Salter 
r.  Jonaa,  39  N.  J.  Law,  468,  28  Am.  Rep.  229. 
Although   an   easement  would   not   arise 
either  by  implied  covenant,  or  by  estoppel  it 
might  be  created  by  the  express  words  of  the 
deed,  or  perhaps  implied  from  the  situation 
of  the  property  and  the  circumstances  attend- 
ing the  conveyance.    An  easement  of  way  is 
not  an   apparent  and  continuoos  easement 
and  does  not  pass  upon  the  severance  of  the 
tenement  unless  it  Is  a  way  of  necessity,  or 
the  operative  words  of  the  conveyance  are 
sufficient  to  grant  it  de  novo.    Fetters  v. 
Humphreys,  19  N.  J.  Eq.  471.    The  exception 
of  a  way  of  necessity  has  no  application  to 
the  present  case.    At  the  time  of  the  convey- 
ance to  the  railroad  company  in  1885,  the 
plalntUTs  had  access  to  their  property  by 
■ereral  other  streets,  which  were  not  vacated 
mitll  1888,  and  then  seemingly  with  tbe  con- 
sent of  the  plaintiffs  and  npon  a  sale  of  a 
portion  of  their  land  to  a  steel  company  for 
a  porpose  which  rendered  such  vacation  nec- 
Msary.     No  use  seems  to  have  been  made 
by  tbem  at  any  time  of  New  Jersey  Railroad 
avenne.     The  other  exception  mentioned  In 
Fetters  ▼.  Humphreys  Is  the  case  who'e  the 
words  of  the  conveyance  are  sufficient  to 
grant  tbe  easement  de  novo. 

Although  the  opinion  refers  only  to  cases 
of  grant,  the  same  rule  is  applicable  to  a 
reservation.  In  Booraem  v.  North  Hudson 
Ooontj  Ballroad  Company,  40  N.  3.  Eq.  657, 


6  Atl.  106,  the  way  was  h«ld  to  have  been 
reserved  in  favor  of  the  grantor  and  in  White 
T.  Tidewater  Oil  Company,  50  N.  J.  Eq.  1, 
26  Atl.  199.  it  was  necessary  to  the  decision 
to  hold  that  the  complainant  not  only  ac- 
quired a  right  in  the  portion  of  the  street 
conveyed  to  him,  but  also  reserved  a  right 
in  the  portion  conveyed  by  him.  The  solution 
of  this  question  depends  upon  the  language 
of  the  deed.  In  the  Booraem  Case  there  were 
express  words  in  the  deed  which  operated  as 
a  dedication  of  the  street  in  favor  of  the 
grantor.  The  land  was  conveyed  subject  to 
the  easement  of  Ogden  avenue,  and  these 
words  were  added:  "It  being  understood 
that  Ogden  avenue  is  extended  for  the  same 
width  across  said  premises  and  dedicated  as  a 
public  blghway.  In  White  v.  Tide  Water 
Oil  Co.  the  question  arose  upon  demurrer  to 
a  bill  which  diarged  tliat  the  purpose  of  the 
conveyances  was  to  square  the  boundary 
lines  of  the  properties  of  tbe  respective  par- 
ties to  them  with  the  street,  in  order  that 
the  lands  might  be  utilized  in  connection  with 
the  street  as  an  approach  to  them,  and  that 
the  lands  owned  by  the  complainants  had 
no  outlets,  except  tlirough  the  street  Tbe 
Chancellor  said  that  the  complainants'  right 
must  come  by  grant  or  reservation  expressed 
in  tbe  deeds,  or  necessarily  implied  from  their 
terms  and  language,  when  read  in  the  light 
of  tbe  situation  of  the  lands  affected  by  them 
and  the  parties  to  them  at  the  time  when  they 
were  made.  The  circumstances  of  that  case 
and  the  charges  of  the  bill  which  were  ad- 
mitted by  the  demurrer  led  to  the  inference 
that  the  parties  intended  to  reserve  rights 
of  passage  in  the  land  described  as  a  street 
The  other  cases  to  which  we  were  referred 
by  counsel  are  cases  In  which  the  grantees 
claimed  rights  by  reason  of  the  dedication, 
and  are  not  applicable  to  the  present  case, 
where  the  claim  is  of  a  reservation  by  the 
grantor. 

The  deed  of  1885  Is  to  be  read  in  view  of 
the  situation  of  the  lands  and  the  parties  at 
the  time  it  was  made.  Cooper  v.  Louansteln, 
87  N.  J.  Eq.  284,  301.  An  ejectment  suit  was 
pending,  the  object  of  which  was  to  oust  the 
railroad  company  from  the  possession  of  a 
portion  of  the  land  conveyed  and  the  south- 
erly half  of  the  avenue  on  which  it  abutted. 
The  plaintiffs  claimed  that  the  railroad  copi- 
pany  bad  mcroached  upon  the  avenue  and 
npon  the  abutting  lands  of  the  plaintiffs  by 
laying-  tracks  thereon.  In  settlement  of 
this  suit,  the  railroad  company  paid  $7,000 
and  took  a  conveyance  of  the  land  in  question 
and  something  more.  The  very  object  of 
the  conveyance  seems  to  have  been  to  relieve 
the  railroad  company  from  liability  to  action 
by  reason  of  its  occupation  of  the  avenue. 
Under  such  circumstances  It  requires  clear 
language  \n  the  deed  to  lead  to  a  construc- 
tion which  would  reserve  a  right  of  way  to 
the  grantors  in  favor  of  lots  on  other  streets 
to   which   there   were  at.  the   time   other 


Digitized  by 


Google 


532 


02  ATLANTIC  REPORTER. 


CN.J. 


and  more  direct  "means  of  access.  The  only 
langnage  relied  upon  is  the  reference  to  New 
Jersey  Railroad  arenue  as  a  boundary.  This 
reference,  however,  indicates  that  the  parties 
regarded  it  as  a  public  street,  rather  than  aa 
a  private  way.  The  map  had  been  filed  near- 
ly 60  years  before,  numerona  conveyances 
bad  been  made  with  reference  thereto,  and, 
although  there  is  no  proof  of  acceptance  of 
the  dedication  by  the  public  authorities,  the 
plaintiffs  may  well  have  regarded  the  avenue 
as  a  public  street.  Within  a  few  years  there- 
after It  was  so  treated  by  the  municipal  au- 
thorities, who  vacated  a  portion  In  1891  and 
the  rest  In  189Q.  We  think  the  reference  in 
the  deed  merely  recognizes  New  Jersey  Rail- 
road avenue  as  an  existing  public  street,  and 
was  not  meant  to  work  a  reservation  of  a  pri- 
vate right  on  the  part  of  the  plaintiffs.  The 
pablic  right  ended  with  the  vacation  of  the 
street  in  1805. 

The  rule  to  show  cause  must  be  made  ab- 
■olnta. 


IITERS  r.  FRIDENBBRO  et  al. 

(Coart  of  Chancery  of  New  Jersey.    Dec.  19, 
1905.) 

1.  O-AlflNO  —  IlXKOAL  Stook  Tbansactior  — 
RELIKF  in  BqTTITT— LnfTTATIONB. 

The  bill  demurred  to  seeks  a  decree  requir- 
ing defendants  to  transfer  to  complainants  cer- 
tain shares  of  stock,  which  he  bad  transferred 
and  delivered  to  them  in  a  transaction,  claimed 
to  be  unlawful  nnder  the  provisions  of  the  "Act 
to  prevent  icaming."    2  Gen.  St  p.  1606. 

The  bill  was  not  filed  nntil  after  the  lapse 
of  six  months  from  the  time  of  the  delivery 
of  the  shares  to  the  defendants.  Held,  that 
tiie  bill  cannot  be  maintained  for  kaj  relief  un- 
der the  provisions  of  section  6  of  that  act 

[Ed.  Note. — For  cases  hi  point,  see  vol.  24, 
Cent  Dig.  Gaming,  §!  91,  ^.] 

2.  notrrrT — Adequate  Rekedt  at  Law. 

It  is  claimed  tliat  the  bill  can  be  maintain- 
ed for  relief  under  the  provisions  of  section  2 
of  that  act  (2  Gen.  St  p.  1606),  and  that 
there  is  no  limitation  to  actions  upon  tliat  sec- 
tion. Without  considering,  or  deciding,  upon 
this  claim,  held,  that  the  bill  discloses  that 
complainant  has  a  complete  remedy  at  law, 
and  shows  no  ground  for  equitable  relief. 
(Syllabus  by  the  Court) 

Bill  by  Charles  R.  Myers  against  Samuel 
M.  Frldenberg  and  others.  Demurrer  to  bllL 
Sustained. 

Joseph  H.  Gaskill,  for  demurrant  Clar- 
ence L.  Cole,  for  defendants. 

MAGIE,  Cb.  The  prayer  of  the  bill  is 
that  the  defendants  be  enjoined  from  selling 
or  disposing  of  certain  shares  of  stock,  or 
from  collecting  any  dividends  thereon,  and 
that  they  may  be  decreed  to  transfer  and  as- 
sign the  said  shares  to  the  complainant  The 
bill  states  that  the  complainant  engaged 
with  the  defendants  In  a  stock  speculation 
upon  margins,  with  no  Intent  to  accept  stocks 
bought  or  deliver  stocks  sold,  but  only  to 
gain  or  close  by  the  rise  and  fall  at  tb* 


market,  which  transactions,  It  is  claimed,  are 
unlawful,  under  the  provisions  of  the  flrat 
section  of  the  "Act  to  prevent  gaming"  ap- 
proved March  27.  1874.  2  Gen.  St  p.  1606; 
Flagg  V.  Baldwin,  88  N.  J.  Bq.  219,  48  Am. 
Rep.  308;  Van  Pelt  v.  Scbauble,  68  N.  J.  Law, 
638,  54  Atl.  437.  The  bill  furthw  states  that 
in  October,  November  and  December,  1902, 
upon  defendants  making  demand  upon  com- 
plainant for  additional  payments  to  secure 
his  account,  complainant  delivered  to  de- 
fendants the  shares  of  stock  in  question,  as 
security  and  "to  make  good  his  marginal  ac- 
count" with  the  defendants,  and  that  they 
have  had  said  shares  of  stock  transferred  to 
their  names  on  the  books  of  the  respective 
companies,  and  have  procured  certificates 
thereof  in  their  own  names,  and  tliat  after- 
ward and  about  February,  1905,  defendants 
gave  notice  to  complainant  that  unless  he 
paid  them  a*  balance  claimed  to  appear  by 
the  account,  viz.,  $19,936.71,  with  interest 
they  would  sell  the  said  stocks  which  they 
bad  thus  acquired. 

It  was  admitted  In  the  argument  of  the  de- 
murrer to  the  bill  that  any  right  which  the 
complainant  has,  or  may  assot,  in  this 
proceeding.  Is  founded  upon  the  act  to  pre- 
vent gaming  above  cited.  If  the  right 
claimed  by  the  complainant  arises  under  the 
fifth  section  of  that  act,  the  bill  discloses  that 
the  complainant's  right  has  been  lost  by  the 
lapse  of  six  calendar  months  after  the  de- 
livery of  the  stock;  the  bringing  of  such  a 
suit  within  that  period  of  time  being  a  con- 
dition expressed  In  the  proviso  to  that 
section.  Where  it  clearly  appears  on  the 
face  of  the  bill  that  the  complainant's  right 
of  action  is  barred  by  the  statute  of  llmito- 
tions,  advantage  of  the  statute  may  be  tak- 
en by  demurrer.  Partridge  v.  Wells,  30  N. 
J.  Bq.  176;  Wells  v.  Partridge,  31  N.  J.  Eq. 
862 ;  Bird's  Adm'r  v.  Inslee's  Bx'rs,  23  N.  J. 
Bq.  363 ;  Ontch  v.  Fosdidc,  48  N.  J.  Bq.  353,  22 
Atl.  690,  27  Am.  St  Rep.  473.  A  like  rale  must 
apply  upon  this  demurrer.  The  bill  discloses 
on  its  face  that  complainant  has  no  right 
of  action  upon  the  fifth  section  of  the  gam- 
ing act 

But  an  action  is  also  given  by  the  second 
section  of  the  gaming  act,  and  there  is  no 
expressed  limitation  of  the  time  within  which 
such  action  may  be  brought  It  is  contend- 
ed that  the  proviso  to  section  6,  limiting  ac- 
tions, is  equally  applicable  to  the  action  pro- 
vided for  by  section  2.  I  deem  it  unneces- 
sary to  determine '  whether  this  contention 
can  prevalL  For  assuming  that  this  bill  is 
founded  npon  a  cause  of  action  such  as  is 
given  by  section  2,  and  that  the  lapse  of 
time  has  not  barred  the  complaint,  I  think 
that  the  bill  exhibits  complainant's  claim  as 
one  for  which  be  has  a  complete  remedy  at 
law.  The  shares  of  stock  which  he  seeks 
to  obtain  have  been  converted  by  the  defend- 
ants. If  the  transaction  in  which  the  shares 
weto  delivered  to  the  defendants  was  a  gam- 
bling transaction,  made  unlawful  tf  stat- 
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'■te,  an  action  of  trorer  and  conversion  will 
give  the  complainant  ample  redress.  Van 
Pelt  T.  Schauble,  nbl  supra.  There  is  notlilng 
dlsdOMd  in  the  statements  of  the  bill,  or  in 
the  nature  of  the  transaction,  to  Indicate  any 
particular  equity  which  would  reaulre  the 
Interyentlon  of  this  court 
The  demurrer  must  therefore  be  sustained. 


WALL  T.  UTAH  COPPKB  GO.  et  sL 

(Court  of  Chancery  of  New  Jersey.    Oct  2, 

1905.) 

COBPOBATIONS  — ISStrX  OT  BONDS  —  iHCBIAn 

or  Capital  Stock. 

The  issuance  of  bonds  by  a  cori>oration, 
with  an  option  to  the  buyer  to  convert  them 
into  new  stock  at  a  certain  price  at  anv  time 
within  five  yeartL  is  illegal,  and  will  be  en- 
joined as  a  deprivation  of  the  right  of  stock- 
holders to  participate  In  any  issue  of  new  stock 
to  an  extent  measured  by  tbfi  comparative 
amount  of  their  present  holdings  and  on  the 
same  terms  with  other  parties. 

[Ed.  Note. — For  coses  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  U  587-502.] 

Salt  by  EnoB  A.  Wall  against  the  Utah 
Copper  Company  and  others.  On  order  to 
•bow  cause  why  injunction  should  not  la- 
ne. Beard  on  bill  and  afiBdavit,  and  affl- 
davlt  in  opposition  thereto.  Injunction 
granted. 

Edward  A.  Day  and  Gilbert  Collins,  for 
•omplalnant  Robt  H.  McCarter  and  Thom- 
as Thatcher,  for  defendant 

PITNEY,  V.  O.  The  complainant  Wall,' 
a  resident  of  Salt  Lalce  City,  Utah,  is  a 
holder  of  90,000  shares  (par  value  $900,000) 
beins  one-flfth  of  the  capital  stock  of  the 
defendant  the  Utah  Copper  Co.,  and  is  one 
•f  the  seven  directors  thereof,  and  also  vice 
president  thereof.  The  other  defendants,  six 
in  number,  are  the  other  directors  thereof, 
and  the  defendant  MacNelll  Is  the  president 
thereof.  On  the  11th  of  September  the  com- 
plainant presented  his  bill,  with  one  affi- 
davit annexed,  the  object  of  which  is  to  re- 
strain the  Issuing  by  the  corporation  of 
$3,000,000  of  bonds,  secured  by  a  mortgage, 
which  bonds  shall  contain  a  clause  giving 
the  holders  an  option  to  convert  the  same 
into  the  stock  of  the  company  on  certain 
terms  presently  to  be  stated.  An  order  to 
show  cause  with  interim  restraint  was  grant- 
ed thereupon,  returnable  on  the  22d  instant. 
On  the  return  day  of  the  order  the  defend- 
ants appeared  and  filed  one  affidavit  in  an- 
swer to  the  allegations  of  the  bill.  That  af- 
fidavit had  not  heen  previously  served  upon 
the  complainant,  and,  upon  being  read  by  his 
counsel,  it  was  discovered  that  it  contained 
new  matters  not  In  direct  reply  to  those 
set  forth  in  the  bill,  and  apparently  not  with- 
in the  knowledge  of  complainant.  The  com.- 
plainant  did  not  ask  for  time  to  answer  this 
new  matter,  but  submitted  to  the  argument 
being  had  upon  the  papers  Including  the  new 


matter,  upon  the  understanding,  of  course, 
tliat  he  was  to  have  the  I>eneflt  if  any,  of 
the  new  matter,  in  all  respects  as  If  he  had 
set  it  out  and  relied  upon  it  In  his  bill,  and 
the  bill  might  be  considered  as  amended  ac- 
cordingly. The  facts  are  that  the  whole  of 
the  capital  stock,  $4,500,000,  provided  for  by 
the  articles  of  association,  was  duly  issued, 
and  the  proceeds  invested  in  a  copper  mine 
and  property  near  the  town  of  Bingham  in 
the  county  of  Salt  Lake  in  the  state  of  Utah, 
and  about  25  miles  southwest  of  Salt  Lake. 
Tbe  mine,  so  far  as  developed,  has  proved 
very  promising  and  profitable  in  its  working, 
and  can  be  made  still  more  profitable  by  a 
Judicious  expenditure  of  money  in  the  eree- 
tion  of  a  large  smelting  works  on  the  shore 
of  Salt  Lake  and  a  railroad  from  the  mine 
to  it  Tbe  whole  incumbrance  at  present 
is  $750,000. 

The  defendants  MacNelll  and  Penrose  are 
the  largest  holders  of  stock,  except  tbe  com- 
plainant On  the  7th  of  July,  1905,  Mac- 
Nelll and  Penrose,  on  tbe  one  part,  entered 
Into  a  written  agreement  with  the  Guggen- 
heim Exploration  Company,  a  corporation  of 
New  Jersey,  on  the  other  part  by  which  it 
was  agreed  that  MacNelll  and  Penrose  should 
cause  the  defendant  corporation  to  authorlae 
an  issue  of  $8,000,000  of  tbe  par  value  of  its 
bonds  of  $1,000  each,  payable  In  10  years, 
with  Interest  at  6  per  cent,  and  secured  by 
a  mortgage  to  the  Morton  Trust  Company, 
each  of  which  bonds  "shall  be  convertible 
at  the  option  of  the  holder  at  any  time  with- 
in five  years  from  the  date  thereof.  Into 
fifty  (60)  shares  of  the  par  value  of  ten  dol- 
lars ($10)  each  of  the  stock  of  said  copper 
company."  The  agreement  further  provided 
that  MacNelll  and  Penrose  should  cause  the 
defendant  company  and  its  stockholders 
forthwith  to  take  proceedings  to  increase  its 
capital  stock  to  the  extent  required  for  the 
proposed  conversion  of  bonds  into  capital 
stock,  and  to  authorize  the  issue  of  such  in- 
creased stock  in  exchange  or  in  lieu  of  tbe 
convertible  bonds.  Tills,  it  will  be  seen,  will 
require  a  provision  for  the  issue  of  $1,500,000 
of  new  stock,  increasing  the  total  issue  from 
$4,500,000  to  $6,000,000.  The  contract  fur- 
ther provided  that  the  defendant  corporation 
should  agree  in  writing  to  give  tbe  explora- 
tion company  the  right  to  take  tbe  whole  is- 
sue of  bonds  at  98  cents  on  the  dollar. 
MacNelll  aAd  Penrose  further  agreed  to  give 
the  exploration  company  the  option  to  pur- 
chase from  them  156,000  shares  of  the  stock 
of  the  company  (par  value  $10)  at  $20  per 
share.  Tbe  result  of  this  agreement  so  fair. 
If  carried  out  would  be  to  give  to  the  explo- 
ration company  the  right  by  virtue  of  its 
ownership  of  $3,000,000  of  convertible  bonds, 
to  acqulrie  $1,500,000  of  the  new  stock  of  the 
company,  which  would  thereby  be  increased 
to  $6,000,000  and  by  the  delivery  to  It  of 
156,000  shares  of  present  existing  stock,  to 
make  It  the  owner  of  $3,600,000,  which  will 
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be  a  majority  of  the  whole  Issue  of  $6,000,000. 
The  contract  contains  the  farther  proyislon 
that  MacNelll  and  Penrose  should  hare  the 
right  and  option  to  take  on  their  own  ac- 
count one-half  ($1,500,000)  of  the  whole  Is- 
sue of  $3,000,000  of  bonds,  upon  condition 
that,  if  they  should  exercise  the  option  and 
convert  the  bonds  into  stock,  they  should 
sell  and  transfer  a  certain  portion  of  the 
stock  to  the  exploration  company  at  $20  per 
share. 

In  pursuance  of  this  agreement  the  presi- 
dent, on  the  14th  of  July,  1005,  issued  a  call 
'  for  a  meeting  of  the  directors  of  the  defend- 
ant company,  to  be  held  on  Saturday  the  22d 
of  July  at  Colorado  Springs  for  the  following 
purposes:  (1)  To  consider  the  adTisablllty 
of,  and.  If  deemed  advlsible,  to  authorize,  an 
issue  and  sale  of  $3,000,000  par  value  bonds 
of  the  company,  to  be  secured  by  mortgage 
on  all  of  the  property  now  owned  by  the 
company,  and  which  may  be  acquired  by  It 
in  the  future,  and  to  decide  upon  the  rate  of 
interest,  time,  and  terms  of  said  proposed 
Issue.  (2)  In  the  event  the  bond  Issue,  as 
above,  be  authorized  by  the  board  of  directors, 
then  to  authorize  the  calling  of  a  stock- 
holders' meeting  for  the  purpose  of  ratifying 
the  action  of  the  board  of  directors  in  au- 
thorizing and  providing  for  the  Issuance  and 
sale  of  the  aforesaid  bonds,  if  necessary;  and 
to  transact  any  and  ail  other  business  con- 
nected therewith  or  incident  thereto,  which. 
In  the  Judgment  of  the  board  of  directors,  or 
under  the  charter  or  by-laws  of  the  company, 
or  under  the  laws  of  the  state  of  New  Jersey, 
it  is  necessary  to  submit  to  the  stockholders 
of  the  company.  (3)  To  transact  any  and  all 
business  pertaining  to  the  affairs  of  the  com- 
pany which  may  be  brought  to  the  attention 
of  the  board  of  directors. 

Complainant  In  his  bill  alleges  that  be 
was  unable  to  attend  that  meeting,  "but  that 
he  protested  In  writing  against  the  proposed 
action  to  be  taken  thereat,  giving  his  reasons 
for  bis  said  protest"  This  written  protest 
was  not  produced  at  the  hearing,  though  it 
was  not  disputed  that  it  had  been  received  by 
the  defendant  officers  of  the  corporation. 

On  the  26th  of  July  a  meeting  of  the  board 
of  directors,  adjourned  from  the  22d,  was  held 
at  the  ofiSce  of  the  company  at  Colorado 
Springs,  at  which  meeting  were  present  four 
of  the  directors,  MacNelll,  Hawkins,  Babbitt, 
and  Jackllng ;  Messrs.  Penrose,  MeLaren,  and 
the  complainant  being  absent  Mr.  McLaren 
is  the  New  Jersey  director  and  holds  only  so 
much  stock  as  to  qualify  him  as  such.  At 
that  meeting  the  minutes  show  that  the  presi- 
dent, MacNelll,  laid  before  the  meeting  a 
proposed  agreement  to  be  entered  Into  be- 
tween the  defendant  company  and  the  ex- 
ploration company,  and  called  attention  to 
the  fact  that  its  performance  would  require 
the  Issue  of  bonds  convertible  into  stock,  and 
tills  would  necessitate  a  proper  increase 
In  tiie  stodc,  whereupon  it  was  resolved  that 
the  agreement  be  approved  and  the  officers  of 


the  company  authorized  to  execute  the  saiua. 
Then  follows  in  the  minutes  a  formal  reso- 
lution, subject  to  the  ratification  of  the  stodc- 
holders,  for  the  borrowing  of  $3,000,000  se- 
cured by  bonds,  convertible  into  the  stock  of 
the  company  at  the  rate  of  $500  par  value  of 
the  stock  of  the  corporation  for  each  $1,000 
bond  at  the  option  of  the  holder.  It  was 
further  resolved  that  it  was  advisable  that 
the  capital  stock  of  the  corporation  should 
be  increased  from  $4,600,000  to  $6,000,000, 
and  the  fourth  paragraph  or  section  of  Its 
certificate  of  Incorporation  should  be  ac- 
cordingly, specifying  the  amendment;  and  It 
was  further  resolved  that  a  special  meeting 
of  the  stockholders  be  called  to  be  held  at  its 
office  in  Jersey  City  on  September  5th  to 
take  action  upon  the  Increase  of  stock  and 
the  Issuing  of  bonds.  The  proposed  agree- 
ment to  be  executed,  and  which  was  in  fact 
executed  between  the  copper  company  and 
the  exploration  company,  la  In  substance  the 
same  as  that  entered  into  on  the  7tb  of 
July  between  MacNelll  and  Penrose  and  the 
exploration  company,  except  that  It  does  not 
mention  those  provisions  of  the  first  agree- 
ment which  enabled  the  exploration  company 
to  become  the  holder  of  a  majority  of  stock 
of  the  defendant  company,  and  does  not  men- 
tion that  provision  which  gives  MacNelll  and 
Penrose  an  Interest  with  the  exploration  com- 
pany in  the  new  issue  of  convertible  bonds. 

Immediately  after  the  meeting  of  the  di- 
rectors last  stated,  to  wit,  on  August  1st,  a 
notice  was  sent  out  to  the  stockholders  for 
M  meeting  to  be  held  on  September  5th  at 
Jersey  City  to  take  action  upon  the  proposed 
increase  of  the  capital  stock  from  $4,500,000 
to  $6,000,000,  and  also  upon  the  proposed  Is- 
sue of  $3,000,000  of  convertible  bonds  of  the 
character  previously  stated.  Complainant  re- 
ceived this  notice  on  the  2d  of  August  and 
had  an  interview  as  soon  as  practicable  with 
the  defendant  MacNelll  and  protested  to  him 
personally  against  the  proposed  action,  and 
was  informed,  as  he  understood,  by  MacNelll 
that  he  (complainant)  would  have  no  right  to 
his  proportionate  share  or  any  of  the  pro- 
posed Increased  stock  or  issue  of  convertible 
bonds  unless  he  would  Join  with  MacNelll 
and  the  other  stockholders  of  the  company  in 
giving  an  option  of  a  purchase  of  51  per  cent 
of  his  holdings  of  stock  to  the  American 
Smelters  Security  Company  at  $10.60  a  share. 
So  far  as  the  case  shows  this  was  the  first 
notice  complainant  had  of  the  proposition  to 
issue  convertible  bonds  and  to  give  some 
other  company  the  control  of  a  majority  of 
the  stock  of  the  defendant  company. 

In  order  to  protect  himself  complainant 
sent  an  attorney  to  the  meeting  of  the  stodi- 
holders  held  in  pursuance  of  the  notice  and 
submitted  a  written  protest  there,  the  materi- 
al parts  of  which  are  as  follows :  "The  plan 
for  the  subscription  to,  and  distribution  of,  the 
said  proposed  increase  shares  of  stodc,  pre- 
vents any  stockholders,  myself  included,  from 
subscribing  for  his  pro  rata  share  thereof  nn- 
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less  he  shall  agree  to  sell,  asslKn,  or  exchange 
one-halt  of  flfty-one  per  cent,  or  some  share 
of  his  present  holdings,  for  mortgage  bonds 
of  said  company ;  whereas,  I  am  adrised  that 
any  stodcholder,  myself  Included,  has  the 
legal  right  to  subscribe  for  such  proportion- 
ate  number  of  said  increased  shares  as  his 
present  holdings  of  stock  bear  to  the  pres- 
ent number  of  shares  In  said  company,  un- 
conditionally. I  object  to  and  protest  against 
such  proi>o8ed  Increase  of  said  capital  stock, 
for  the  further  reason  that  the  proposed  plan 
of  sale,  distribution  and  exchange  thereof 
compels  a  subscribing  stockholder  to  pay 
more  than  the  par  value  for  shares  subscrib- 
ed for  by  blm;  whereas  I  am  advised,  any 
stockholder,  myself  Included,  has  the  legal 
right  to  subscribe  for  and  have  such  increas- 
ed shares  at  their  par  value  the  exercise  of 
which  right  I  respectfully  Insist  shall  be  ac- 
corded mfc  I  am  now  the  holder  of  one-fifth, 
or  20  per  coit,  of  the  present  number  of 
shares  of  the  company,  and  the  proposed  sale, 
distribution  and  exchange  of  such  Increased 
stock  will  diminish  my  holdings  from  20  to 
but  15  per  cent,  as  respects  the  whole  num- 
ber of  shares  In  said  company,  thereby  re- 
ducing the  value  of  my  shares  by  25  per 
cent ;  and  said  plan  will,  to  the  same  ex- 
tent, diminish  the  voting  power  of  my  said 
holdings  In  said  corporation.  I  farther  ob- 
ject and  protest  against  said  proposed  plan, 
because  the  proposed  issue,  distribution  and 
exchange  of  said  new  shares  la  to  be  made 
upon  the  illegal  consideration,  that  the  com-' 
pany  will  thereby  barter  such  increased 
shares  of  stock  of  the  corporation,  for  the 
purpose  of  enabling  the  president  and  officers 
and  other  stockholders  of  the  corporation, 
to  make  a  sale  and  exchange  of  their  own 
present  holdings  and  stock  in  said  company. 
I  fnrther  object  to  and  protest  against  the 
Issue  of  said  increased  capital  stock,  and  the 
borrowing  of  the  sum  of  three  million  dol- 
lars upon  the  proposed  plan,  or  at  all,  be- 
cause the  mine  and  mill  of  the  company  at 
Bingham  are  capable  of  earning,  if  the  same 
are  oi)erated  with  ordinary  skill  and  ability, 
sufficient  money  to  meet  the  cost  of  the  pro- 
posed Improvements.  I  further  object  and 
protest  against  the  proposed  plan,  because 
the  fact  Is  that  the  sum  of  $3,000,000,  after 
deducting  the  f7S0,000  for  paying  the  exist- 
ing mortgage  indebtedness,  is  far  in  excess 
of  the  requirements  of  said  company  for  mak- 
ing such  improvements.  That  said  improve- 
ments consist  mainly  of  two  items,  as  fol- 
lows: (1)  The  building  of  a  railroad  from 
the  mine  at  Bingham  to  the  site  of  the  pro- 
posed new  mill  on  the  south  shore  of  Great 
Salt  Lake;  (2)  the  building  of  said  mill 
and  Its  appurtenant  power  plant  That  the 
said  railroad  can  be  built  and  equipped  with 
rolling  stock  for  a  sum  not  to  exceed  $350,000. 
That  I  have  oCTered  to,  and  do  now  hereby 
<^er  to,  build  and  equip  the  same  as  afore- 
said for  said  company  for  the  sum  of 
$360,000.    That  said  mill  can  be  built  and 


equipped  with  flrst-class  modem  machinery 
and  appliances  adapted  to  all  the  uses  re- 
quired of  It  for  a  sum  not  exceeding  $750,000, 
and  I  have  oftered,  and  do  hereby  offer,  to 
constmct  the  same  In  manner  aforesaid  for 
said  sum.  I  further  object  and  protest  be- 
cause the  fact  Is,  as  I  am  informed  and 
believe,  that  money  to  the  extent  of  $4,000,000 
on  the  simple  contract  notes  of  said  company 
can  be  borrowed  at  the  rate  of  five  per  cent 
per  annum  from  a  company  financially  re- 
sponsible, to  wit,  the  General  Electric  Com- 
pany, conditioned  only  that  the  company  will 
sell,  at  market  rates.  Its  copper  product  to 
the  General  Electric  Company.  The  Increas- 
ed sto<^  can  be  sold  at  par  for  more  money 
than  Is  needed  to  pay  the  expense  of  said 
Improvements.  I  farther  protest  and  object 
against  said  proposed  action  by  the  company 
because  I  have  been  and  am  now  ready,  able 
and  willing  to  contribute  my  share  of  one-fifth 
of  the  money  necessary  to  pay  the  expense 
of  said  proposed  improvements  upon  the 
plant  of  the  company,  as  well  as  the  payment 
of  said  mortgage  indebtedness.  That  the  no- 
tice of  the  directors'  meeting,  at  which  the 
Issue  of  the  bonds  and  stock  now  contemplat- 
ed was  recommended,  contained  no  reference 
to  or  notification  of  the  proposed  increase 
of  stock,  and  that  therefore  the  proposed  pro- 
ceedings to  Increase  said  stock  are  Illegal 
and  void;  and  that  there  is  no  warrant  at 
law  for  the  Issue  of  bonds  of  the  tenor  and 
effect  set  oat  in  the  notice  of  this  meeting, 
and  that  such  bonds,  if  issued,  will  be  Il- 
legal and  void." 

Several  objections  are  made  by  complain- 
ant to  the  proposed  proceedings.  First,  It  is 
objected  that  the  notice  of  the  meeting  of 
directors  sent  to  the  complainant  Is  Insuf- 
ficient In  that  it  does  not  set  forth  truly 
and  fully  the  business  to  be  brought  before 
the  directors.  It  will  be  remembered  that 
the  notice  Is  confined  to  specifying  the  mere 
issue  of  bonds  to  be  secured  by  mortgage  and 
the  rate  of  interest  and  term  of  the  bonds 
and  to  authorize  the  calling  of  the  stock- 
holders' meeting  to  ratify  the  action  of  the 
board.  The  other  contents  of  the  notice  are 
quite  general.  There  is  nothing  in  It  to 
Indicate  that  an  increase  of  capital  stock  was 
contemplated,  or  that  It  was  proposed  to  is- 
sue the  bonds  and  negotiate  them  In  a  mass 
to  one  party. 

Now,  it  will  t>e  otMerved  that  the  twenty- 
seventh  section  of  the  corporation  act  (P.  L. 
1896,  p.  286),  which  authorizes  an  Increase  of 
capital  stock,  prescribes  the  mode  In  which  it 
shall  be  done.  The  board  of  directors  must 
pass  a  resolution  declaring  that  such  Increase 
is  advisable  and  calling  a  meeting  of  stock- 
holders to  take  action  thereon.  Counsel 
for  complainant  draws  a  clear  distinction  be- 
tween meetings  of  directors  held  for  the  pur- 
pose of  supervising  and  directing  the  ordinary 
business  transactions  of  the  company,  and 
providing  for  such  emergencies  and  exigencies 
aa  may  arise  therein,  and  a  meeting  of  dl- 
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rectors  to  consider  the  matters  provided  for 
in  section  27,  and  they  contend,  and  I  think 
rightly,  that  while  little  or  even  no  notice 
Is  required  to  be  given  to  each  director  of  a 
meeting  to  transact  business  of  the  former 
character,  a  special  notice  is  not  only  proper 
but  necessary  to  be  given  In  the  latter  case, 
and  that  such  notice  should  state  fully  the 
object  of  the  meeting,  so  that  each  director 
may  be  Informed  in  advance  and  fully  ap- 
preciate the  Importance  of  his  personal  at- 
tendance. The  defendants  seem  to  have  felt 
the  force  of  these  considerations,  for  they  did 
attempt  to  state  the  object  of  the  meeting, 
and  the  complaint  of  Col.  Wall  is  that  they 
did  not  state  It  fully.  It  seems  clear  enough 
from  the  affidavits  and  the  statements  of 
counsel  that  he  was  aware  of  the  desire  of 
the  other  directors  to  increase  the  Indebted- 
ness of  the  company,  and  may  have  thought 
that  it  was  useless,  even  If  it  were  practicable 
for  him  to  leave  his  home  and  place  of  busi- 
ness at  Salt  Lake  City,  near  the  works  of  the 
corporation,  and  travel  several  hundred  miles 
to  Colorado  Springs  to  oppose  the  Issue  of 
bonds,  and  therefore  contented  himself  with 
a  written  protest,  while.  If  he  had  known 
that  the  scheme  Included  the  Issuing  of 
11,500,000  more  stock  and  placing  that  stock 
under  the  control  of  a  single  corporation,  be 
would  have  attended  the  meeting  and  ezer- 
dsed  his  influence  by  argument  against  It 
This  was  his  undoubted  right,  and  it  Is  no 
argument  against  his  exercising  it  to  say  that 
It  Is  quite  clear  that  It  would  have  been  un- 
availing. The  law  presumes  that  the  re- 
sult of  a  meeting  of  a  body  of  that  kind  can- 
not be  determined  with  Judicial  certainty  by 
canvassing  the  Individual  views  of  the  mem- 
bers, but  that  in  law  It  depends  upon  a  con- 
ference of  the  several  members  met  as  a 
body  after  an  Interchange  of  views  and  of 
argruments.  It  is  Impossible  to  bold  that  the 
presence  of  Col.  Wall  at  the  meeting  of  di- 
rectors here  relied  on  might  not  have  changed 
the  result.  I  can  see  no  reason  why  Col. 
Wall  should  not  hare  been  apprised  not 
only  of  the  proposed  contract  of  July  26th 
between  the  copper  company  and  the  explora- 
tion company,  but  also  of  the  previous  con- 
tract of  July  7th  between  MacNelll  and  Pen- 
rose and  the  exploration  company.  I  do  not 
deem  It  necessary  at  present  to  express  any 
definite  opinion  on  this  objection. 

The  next  objection  Is  that  the  meeting  of 
directors  in  question  was  Invalid  because  not 
held  by  a  quorum  of  directors  competent  to 
vote  thereat  on  the  matter  before  them. 
Only  four  were  present,  a  bare  quorum.  Of 
these  four,  complainants  contend  that  Mac- 
Nelll was  incompetent  by  reason  of  his  per- 
sonal Interest  In  the  question  before  the 
board.  This  allegation  of  Interest  is  based 
on  the  sixth  parnsraph  of  the  contract  of 
July  7th  heretofore  mentioned.  By  that 
paragraph  the  exploration  company  agreed 
that  MacNelll  and ,  Penrose  may  take  the 
whole  or  any  part  of  $1,500,000  of  the  con- 


vertible bonds,  upon  condition  that  they  shall 
sell  to  the  exploration  company  one-half  of 
such  stock  as  they  shall  receive  from  the 
company  under  the  option  of  conversion  to 
be  inserted  In  the  bonds.  I  may  not  have 
properly  construed  the  section ;  but  It  c^tain- 
ly  does  give  Messrs.  MacNelll  and  Penrose  a 
personal  Interest  In  the  transaction,  and  com- 
plainant claims  that  It  Is  fatal  to  the  resolu- 
tion In  question  upon  the  principle  laid  down 
in  the  books  that  "a  director,  who  is  dlsquali- 
flcd  by  reason  of  personal  interest  In  a  uatter 
before  a  directors'  meeting,  loses  pro  hac  vice 
his  character  as  director,  and  he  cannot  be 
counted  for  the  purpose  of  making  out  a 
quorum."  Tills  principle  was  acted  upon 
and  approved  by  our  Court  of  Errors  and 
Appeals  In  Met  Tel.  &  Tel.  Co.  v.  Domestic 
Tel.  &  Tel.  Co.,  44  N.  3.  Eq.  568,  at  page  573. 
14  Atl.  907,  at  page  910.  The  answer  made 
by  defendants  to  this  position  Is  that  this  res- 
ervation to  MacNelll  and  Penrose  was  in- 
tended by  them  to  be  held  In  trust  for  the 
benefit  of  all  the  other  stockholders  who  chose 
to  come  In  and  take  a  share  of  It  and  con- 
tribute towards  making  up  the  $156,000  of 
stock  which  they  had  agreed  to  sell  to  the  ex- 
ploration company,  in  order  to  give  them  the 
majority  of  all  the  stock.  Complainant's 
answer  to  this  is  that  there  is  nothing  In 
vrrlting  signed  by  either  MacNelll  on  Penrose 
by  which  this  trust  can  be  established.  So 
far  as  appears  to  the  court  It  is  supported 
only  by  the  aflldavit  of  Mr.  Babbitt  one  of 
the  directors,  and  the  counsel  of  the  company. 
It  probably  furnishes  the  explanation  of  the 
complainant's  allegation  that  be  was  told  by 
MacNelll,  or  some  one  representing  him,  that 
be  could  only  obtain  his  share  in  the  new 
issue  of  bonds  by  contributing  shares  of  stock 
toward  making  up  the  51  per  cent  of  the 
whole  issue,  required  by  the  exploration  com- 
pany. I  shall  not  express  any  definite  opin- 
ion upon  this  point  made  by  the  complainant 
at  this  stage  of  the  cause. 

The  next  point  made  by  the  complainant 
Is  that  there  is  no  authority  by  the  common 
law  or  by  our  statute  for  Issuing  convertible 
bonds  of  this  character.  They  argue,  and 
rightly,  that  the  right  to  issue  bonds  and 
secure  them  by  mortgage  Is  not  given  by 
any  statute,  but  rests  entirely  upon  the  com- 
mon-law right  of  a  corporation  to  Incur  In- 
debtedness, and  that  right  does  not  Include 
a  right  to  Issue  bonds  convertible  Into  stock. 
In  this  connection  reference  was  made,  at 
the  argument  to  the  second  section  of  the 
act  of  March  28,  1902  (P.  L.  1902,  p.  217). 
That  section,  as  is  well  known,  was  supposed 
to  have  been  passed  at  the  instance  of  the 
great  steel  trust  and  came  under  review  in 
the  case  of  Berger  v.  U.  8.  Steel  Corporation, 
63  N.  J.  Eq.  516,  53  Atl.  14,  by  Vice  Chancel- 
lor Emery,  and  again  at  page  819,  63  N.  J. 
Eq.,  53  Atl.  68,  by  the  Court  of  Errors  and 
.\ppeals.  But  that  act  by  its  terms  provides 
for  convertible  twnds  issued  by  a  corporation 
haying  certain  qualifications  and  character- 
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Istics  wUicb  the  present  corporation  In  ques- 
tion does  not  possess.  I  do  not  deem  It  nec- 
essary to  express  any  definite  opinion  at 
this  time  on  this  objection. 

The  last  and  most  serious  objection  urged 
by  complainant  is  that  the  proposed  action 
will  deprive  blm  of  a  clear  and  Indisputable 
right  which  he  has  by  the  law  of  the  land  to 
participate  In  any  issue  of  new  stock  to  an 
extent  measured  by  the  comparative  amount 
of  his  present  holdings  of  stock,  and  upon  the 
same  terms  that  other  parties  shall  partici- 
pate therein.  In  other  words,  that  he  Is 
entitled  to  an  opportunity  to  take  and  pay 
for  one-flftb  of  the  proposed  new  issue,  and 
tliat  the  contract  to  dispose  of  ail  that  issue 
to  the  exploration  company  infringes,  on 
that  right.  This  right,  as  I  understand  it, 
Is  bused  on  two  grounds:  First  That  the 
complainant  became  the  owner  of  one-fifth 
of  the  property  of  this  corporation  with  fhe 
fnll  understanding  that  he  would  thereby 
have  a  voice  and  influence  in  its  manage- 
ment due,  among  other  things,  to  that 
share,  and  that  an  increase  of  the  stock 
issued  to  other  people  will  diminish  his 
voice  and  influence  Just  so  much.  Second. 
That  at  present  tie  is  entitled  by  law  to  one- 
flfth  of  the  whole  property  of  the  corpora- 
tion, whatever  may  be  Its  value,  and  he  is 
entitled  to  one-flfth  of  any  increase  of  that 
value,  whether  such  increase  be  due  to  the 
accumnlation  of  actual  earnings,  or  to  an- 
ticipated Increase  as  the  effect  of  the  knowl- 
edge, by  physical  development,  of  its  pres- 
ent value,  and  any  Issue  of  capital  stock 
is  of  necessity  a  diminution  of  bis  share  in 
that  increase,  and  that  in  order  to  protect 
him  against  an  undervaluation  of  the  new 
stock  to  t>e  issued,  however  that  undervala- 
atton  may  arise,  be  is  entitled  to  the  privi- 
lege of  taking  a  proportionate  share  of  the 
new  stock,  and  especially  Is  be  so  entitled  in 
the  present  case,  where  there  is  no  present 
sale  of  the  new  stock  at  an  appraised  value, 
but  where  an  option  Is  given  to  purchase  at 
any  time  within  five  years  at  a  price  now 
fixed,  and  which,  when  the  option  comes  to 
be  exercised,  may  prove  to  be  entirely  in- 
adequate. Thus  the  holder  of  the  option 
will  have  the  whole  of  five  years,  during 
which  the  mining  property  is  being  develop- 
ed, to  ascertabi  and  determine  whether  It  is 
worth  while  for  It  to  exercise  Its  option. 
If  the  property  does  not  Improve  In  value 
and  the  stock  is  not  worth  $20  per  share,  it 
will  not  exercise  its  option,  but  will  en- 
force the  payment  of  the  bond.  If,  on  the 
other  band,  the  property  does,  either  by 
its  development  or  by  the  addition  of  un- 
divided earnings,  increase  in  value  so  as 
to  be  worth,  as  It  may,  many  times  the  price 
fixed.  It  will  exercise  Its  option  and  in  such 
ease  it  will  gain  at  the  expense  and  loss 
of  the  complainant.  The  complainant's  con- 
tention is.  In  my  Judgment,  thoroughly  based 
upon  Justice  and  law. 


Tbe  leading  case,  of  course,  upon  the  sub- 
ject Is  Gray  v.  Portland  Bank  (1807)  8  Mass. 
864,  8  Am.  Dec.  156.  There  the  bank  was 
organized  with  f  100,000  capital  with  the 
privilege  by  its  charter  to  Increase  it  to 
$800,000.  After  it  had  been  in  successful 
operation  for  several  years  and  the  stock  was 
worth  something  more  than  par,  the  directors 
resolved  to  issue  tbe  remaining  stock,  as  I 
read  the  case,  at  par.  The  plaintiff  demand- 
ed the  right  to  take  his  share,  which  was 
$14,000  In  the  new  stock,  and  was  refused, 
wbereupon  he  brought  bis  suit  against  the 
bank  for  damages,  and  recovered.  The 
case  was  elaborately  argued  and  opinions 
delivered  by  two  Judges,  putting  his  right  on 
substantially  the  grounds  above  stated. 
That  case  has  been  followed  with  almost 
nnbroken  uniformity  in  most  of  tbe  states 
of  the  Union.  Mr.  Morawetz,  in  bis  valuable 
work  on  Corporations,  at  sections  454,  455, 
states  tbe  rule  as  follows:  "When  a  cor- 
poration declares  a  stock  dividend  in  wholly 
or  partially  paid-up  shares,  tbe  new  shares 
are  paid  up  In  the  whole  or  in  part  out  of 
tbe  profits  which  belong  to  the  existing  share- 
holders. It  is  evident,  therefore,  that  each 
sliarebolder  Is  entitled  to  share  in  tbe  divi- 
dend, °to  the  same  extent  as  if  it  were  paid  in 
casti.  It  Is  equally  clear  that  a  corporation 
cannot  issue  new  shares  at  less  than  their 
full  market  value,  except  by  equal  distri- 
bution among  all  the  shareholders;  for  what- 
ever the  new  shares  are  worth  Is  represented 
by  capital  or  profits  belonging  in  equity  to 
tbe  existing  shareholders.  It  seems  that,  if 
a  corporation  resolves  to  Increase  the  amount 
of  Its  capital  by  Issuing  and  selling  new 
shares,  every  stockholder  has  a  right  of  pre- 
emption of  a  fractional  part  of  tbe  new  is- 
sue, proportionate  to  his  fractional  share  in 
the  company's  entire  stock.  Each  stock- 
holder Is  thus  enabled  to  preserve  nnimpajr- 
ed  his  voice  In  the  management  of  the  com- 
pany's affairs."  To  the  same  effect  Is 
Angell  &  Ames  on  Corporations,  $g  554,  555; 
also  2  Beach  on  Private  Corporations,  {  473. 
Mr.  Cook,  in  his  book  on  Stock  &  Stock- 
holders (section  286),  lays  down  tbe  same 
rule.  To  the  same  effect  Is  Mr.  Thompson's 
elaborate  book  (volume  2,  {  2094). 

Numerous  adjudged  cases  were  cited  by 
counsel  for  the  complainant  in  support  of 
the  general  proposition,  of  which  I  will  men- 
tion a  few.  One  is  Jones  v.  Concord  &  Mont- 
real R.  R.  Co.,  67  N.  H.  119,  38  Atl.  120.  In 
the  very  recent  case  of  Electric  Co.  of  Ameri- 
ca V.  Edison  Electric  Illuminating  Co.  (1901) 
200  Pa.  516,  50  Atl.  164,  the  question  came  un- 
der consideration  in  the  review  by  the  Su- 
preme Court  of  a  learned  opinion  of  the  pre- 
siding Judge  of  tbe  common  pleas  of  Blnir 
connty.  He  there  cites  the  authority  of  sev- 
eral text  writers  and  refers  to  previous  deci- 
sions in  Pennsylvania  and  holds  to  tbe  rule 
as  laid  down  by  the  text  writers,  and  his  de- 
cree was  sustained  on  appeal  by  the  Supreme 
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CoQut  for  tbe  reasons  glyen  In  the  court  be- 
low. The  headnote  is  this:  "Stockholders 
have  a  right  to  purchase  a  pro  rata  share  of 
a  new  Issue  of  stock,  so  that  the  directors 
may  not  provide  that  the  new  issue  shall  be 
sold  to  the  one  making  the  highest  secret 
bid."  There  the  complainants  already  held  a 
majority  of  the  stock  bat  had  only  a  minority 
In  the  board  of  directors.  That  body,  by  a 
majority  vote,  resolved  to  issue  new  stock 
and  sell  It  to  tbe  person  who  would  make  the 
highest  sealed  bid  for  It  This  action  was 
restrained  by  tbe  court  In  our  own  state 
we  have  the  case  of  Way  v.  American 
Grease  Co.,  60  N.  3.  Eq.  263,  47  AtL  44,  de- 
cided by  Vice  Chancellor  Grey  in  1900.  The 
headnote  is  this:  "Directors  of  a  corporation 
which  is  fully  organized  and  in  the  active  con- 
duct of  Its  business  are  bound  to  aCTord  to 
existing  stockholders  an  opportunity  to  sub- 
scribe for  any  new  issue  of  shares  of  Its  capi- 
tal stock  in  proportion  to  their  holdings,  be- 
fore disposing  of  such  new  shares  in  any 
other  way."  In  support  of  that  proposition 
he  cites  (page  269  of  60  N.  J.  Eq.,  page  46  of  47 
Atl.)  Gray  v.  Portland  Bank.  It  is  true  that 
there  were  circumstances  of  actual  fraud 
found  In  that  case,  but  the  principle  applies 
to  tbe  present  case.  I  understand  that  the 
Court  of  Errors  and  Appeals  acted  upon  the 
same  principle  in  Berger  v.  U.  S.  Steel  Cor- 
poration, 63  N.  J.  Eq.  809,  63  Atl.  68.  The 
first  two  headnotes  are  to  that  effect 

Against  this  doctrine  defendants  rely  on 
the  case  of  Meredith  v.  Zinc  Co.,  56  N.  X 
Eq.  211,  37  Atl.  639,  decided  by  myself  and 
affirmed  on  appeal,  66  N.  J.  Ea  464,  41  Atl. 
1116,  on  my  opinion.  What  is  expressly  re-, 
lied  upon  Is  found  upon  page  220  of  66  N.  J. 
Eq.,  page  642  of  37  Atl.,  and  counsel  seem  to 
think  that  the  interpolation  of  the  words  in 
parenthesis,  "if  there  be  such"  after  the 
words  "general  rule"  manifested  a  doubt  in 
my  mind  as  to  its  existence.  It  is  proper  for 
me  to  say  here  that  what  I  there  said  was 
tbe  result  of  not  more  than  10  minutes  of 
consideration,  and  the  only  study  given  to  the 
question  was  the  reading  of  the  section  re- 
ferred to  in  2  Beach  on  Corporations.  And  if 
I  had  then  had  at  command  time  to  give  the 
subject  proper  consideration,  I  am  not  at  all 
sure  that  I  shonld  have  dictated  the  sentence 
which  immediately  follows  the  citation  of 
the  Massachusetts  case,  which  was  not  nec- 
essary for  the  decision  of  the  cause.  But  be 
that  as  It  may,  the  reading  of  the  whole  case 
shows  that  it  is  quite  different  from  the  one 
In  hand.  In  the  first  place,  the  complainants 
were  the  holders  of  less  than  1  per  cent  of  the 
whole  stock  of  the  corporation.  In  the  second 
place,  the  defendants  offered  at  the  hearing 
to  give  them  an  opportunity  to  purchase  their 
proportion  of  the  new  stock  at  par.  In  the 
third  place,  the  property  purchased  had  been 
appraised  in  the  most  careful  manner  and 
bargained  to  be  purchased  between  parties  en- 
tirely at  arm's  length,  excluding  the  least  sus- 


picion that  the  elem^it  existed  of  a  party 
making  a  contract  with  himself.  In  the  pres- 
ent case  there  is  no  purchase  of  property,  no 
appraisement  of  value  by  disinterested  par- 
ties, but  a  simple  clear  contract  to  give  a 
third  party  the  absolute  rigl}t  by  way  of  op- 
tion to  purchase  stock  of  a  corporation  at  a 
price  now  fixed,  if  at  a  future  day  that  party 
should  feel  It  his  Interest  to  make  the  pur- 
chase. I  think  that  not  only  is  that  in  di- 
rect violation  of  tbe  complainant's  Individual 
right  as  a  stockholder,  even  If  it  were  an  issue 
of  stock  in  prsesenti  for  a  fixed  price,  but 
that  the  optional  character  of  the  contract  is 
vicious  in  Itself,  and  not  warranted  by  that 
clause  In  the  statute  which  authorizes  the 
creation  and  issue  of  new  stock. 

Against  the  general  line  of  authority  above 
cited  diefendant  relies  upon  the  very  recent 
case  of  Stokes  v.  Continental  Trust  Co.  (de- 
cided by  the  Appellate  Division  of  the  New 
York  Supreme  Court)  99  App.  DIv.  377,  91 
N.  Y.  Supp.  239.  I  might  dismiss  the  case 
by  saying  that  the  point  here  involved  was 
not  before  that  court  In  that  cause,  and  that 
a  careful  examination  of  the  reasoning  of  the 
several  Judges  tends  to  help  the  complainant 
herein  rather  than  the  defendant  It  was  a 
suit  brought  by  Stokes  against  the  trust  com- 
pany to  recover  damages  against  it  for  not 
issuing  to  him  at  par  his  proportion  of  a  new 
Issue  of  stock,  such  damages  to  be  measured 
by  the  difference  between  the  par  value  of 
$100  per  share  and  the  price  at  which  the 
new  stock  was  actually  sold,  $450  per  share 
At  the  time  when  the  transaction  occurred 
the  book  value  of  the  stock  was  about  $310. 
At  that  time  the  firm  of  Blair  ft  Oo.  proposed 
to  buy  6,000  shares  of  new  stock  at  $460 
per  share,  the  result  being  a  doubling  of  the 
amount  of  stock  and  Increasing  its  book  value 
considerably,  and  the  market  value  was  In- 
creased far  beyond  Its  book  value.  The  plain- 
tiff claimed  the  right  to  a  proportionate 
amount  of  the  new  stock  at  par  on  the  day 
of  its  issue.  He  never  demanded  the  right 
to  take  any  part  of  it  at  the  price  paid  by 
Blair  ft  Co.,  or  offered  to  do  so.  The  trial 
Judge  sustained  the  plaintiff's  claim  and  di- 
rected Judgment  to  be  entered  against  the 
defendant  for  the  difference  between  the 
par  value  of  the  complainant's  221  shares, 
namely  $22,100,  and  the  actual  market  value 
fixed  by  stipulation  at  $560  per  share,  which 
Judgment  amounted  to  $115,161.07.  It  seems 
to  me  that  such  a  Judgment  could  not  artand 
the  test  of  reason  for  a  moment  The  mere 
statement  of.  tbe  case  shows  its  utter  Inde- 
fensibility. The  leading -opinion  of  tbe  Su- 
preme Court  was  written  by  Justice  O'Brien 
He  reviews  all  the  cases  In  New  York  and 
expresses  some  doubt  upon  the  soundness  of 
much  that  has  been  written  and  decided  upoB 
the  question,  and  then  calls  attention  to  tbe 
peculiar  claim  of  the  plaintiff  to  subscribe 
for  the  stock  at  par  and  his  failure  .to  offer 
to  pay  the  same  price  as  Blair  &  Co.  paid. 
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and  tLen  proceeds  as  follows :  "Mncb  might 
be  said,  and  considerable  force  may  be  de- 
rived from  the  view  of  test  writers  and  from 
the  expressions  In  opinions,  In  support  of 
the  proposition  that  a  stockholder,  as  against 
an  outsider,  has  a  primary  or  pre-emptive 
right  to  subscribe  for  any  Increase  of  stock 
made  by  the  cori>oration.  This  primary  or 
pre-emptive  right,  however,  to  subscribe  at  par 
for  Increased  stock  which  is  to  be  Issued  at 
par,  or,  where  the  value  of  the' stock  is  greater 
than  its  par  value  and  It  Is  proposed  to  Issue 
it  at  Its  greater  price,  to  subscribe  for  it  at 
such  price,  in  preference  to  outsiders.  Is  Quite 
different  and  distinct  from  the  right  here 
claimed,  which  is  that  of  a  stockholder  to 
have  at  par  stock  which  is  worth  or  can  be 
sold.  In  the  Interest  and  for  the  benefit  of  the 
corporation  to  others,  for  4%  times  Its  par 
value  We  do  not  think.  In  the  absence  of 
any  statute  of  (he  state  conferring  such 
right,  or  provision  in  the  charter  of  the  cor- 
poration, or  In  the  resolution  authorizing  the 
increase,  or  of  fraud  or  Illegality  In  mak- 
ing the  Increase,  that  this  contention  as  to 
the  right  of  stockholders  which  the  plaintiff 
here  asserts  can  be  sustained  either  in  law 
or  in  reason."  In  this  opinion  Van  Brunt 
and  Hatch,  33.,  concurred,  Patterson,  J.,  con- 
curred in  the  result,  and  Langhlln,  X,  gave 
his  own  reasons.  Speaking  of  the  power 
to  issue  stock  where  there  Is  a  minority 
against  it,  he  uses  this  language,  which  seems 
to  me  to  express  the  rule  accurately  and 
tersely :  "In  that  event,  I  think  the  statute 
confers  implied  power  upon  the  majority  to 
determine  whether  the  stock  shall  be  issued 
at  par  or  above  par,  at  what  may  be  deemed 
Its  actual  value  In  view  of  the  value  of  the 
assets  of  the  existing  corporation,  the  right 
to  ultimately  share  in  which  the  holders  of 
the  new  Issue  of  stock  will  thus  acquire.  The 
action  must  l>e  taken,  however.  In  a  manner 
that  will  secure  the  existing  stockholders  an 
oiq;>ortunlty  of  exercising  their  pre-emptive 
right  of  subscribing  for  a  share  of  the  in- 
creased capital  stock  In  proportion  to  their 
holdings  of  the  original.  I  think,  for  in- 
stance, that  the  sale  of  the  new  stock  to  the 
highest  bidder  upon  sealed  proposals  would 
be  a  violation  of  this  right  A  stockholder 
prior  to  the  increase  has  a  right  to  a  voice  in 
the  management  and  to  a  share  of  the  assets 
of  tbe  corporation,  on  final  dissolution,  in  the 
proportion  that  his  holdings  bear  to  the  en- 
tire ontstandlng  capital.  These  rights  are 
materially  affected  by  an  Increase  of  the 
capital  stock ;  and  such  increase  must  there- 
fore be  made  in  a  manner  to  enable  him  to 
become  the  purchaser  of  such  a  proportion 
of  tbe  increased  capital  stock  as  will  pre- 
serve his  right  to  the  same  proportion  In  tbe 
assets  on  final  liquidation  as  he  originally 
had  and  also  the  same  voice  in  the  manage- 
ment of  the  corporation.  Moreover,  the  Im- 
mediate effect  of  an  Increase  in  tbe  capital 
stock  of  a  corporation,  tbe  value  of  which  la 


above  par,  would  be  to  d^reclate  tlie  value 
of  the  original  stodc,  unless  the  new  capital 
is  issued  and  sold  at  a  valuation  equal  to 
that  of  the  original  issue.  It  is  therefore 
manifest  that,  if  the  holders  of  the  original 
stodk  are  not  to  purchase  the  entire  new  issue, 
It  is  to  their  interests  that  the  increase  of 
stock  be  issued  not  at  par,  but  at  what  will 
be  its  actual  value  as  near  as  the  same  may 
be  ascertained." 

For  tbe  reasons  above  set  forth  I  am  of  the 
opinion  that  the  last  objection  taken  by  the 
complainant  to  these  proceedings  is  fatal,  and, 
without  expressing  any  opinion  upon  the 
other  objections  made,  that  an  Injunction 
must  go  until  tbe  time  of  the  hearing. 


HOBOKEN  &  M.  R.  CO.  et  aL  t.  JERSBT 
CITY,  H.  &  P.  BT.  CO.  «t  al. 

(Court  of  Chancery  of  New  Jersey.    Dec.  14, 
1905.) 

1.  Stbezt  Raii^boads— Lbasbs— UI.TBA  Vibes 

AOT. 

Plaintiff,  a  tminel  company,  desiring 
to  extend  its  tunnel  under  the  North  river, 
still  further  underground,  leased  from  defend- 
ant street  railway  company  the  right  to 
use  certain  of  Its  laud  for  that  purpose  for 
999  years.  The  land  so  leased  was  vacant,  ex- 
cept for  an  old  storehouse,  and  it  appeared  tliat 
the  use  of  the  land  for  the  extension  of  such 
tunnel  wonld  not  interfere  in  any  way  with  the 
exercise  of  the  franchises  of  the  lessor.  Held, 
that  snch  lease  was  not  beyond  the  lessor's 
power  to  grant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  H  123-127.] 

2.  IiTJUiTCTioiT   —   Trespass   —   Remedy   at 
Law— Inadeqoaot. 

Where  pUintUr  under  a  lease  from  defend- 
ant was  entitled  to  enter  certain  land  for  the 
extension  of  plaintiff's  tunnel  which  had  been 
constructed  under  the  North  river,  but  defend- 
ant intervened  and  with  a  strong  hand  refused 
to  permit  plaintiff  to  do  the  work  contemplated, 
plaintiff's  damages  lieing  uncertain,  it  had  no 
adequate  remedy  at  law,  and  was  entitled  to 
an  Injunction  restraining  such  acts. 

3.  Appeaju— SusFXRSion  ov  iNJxmcnoN. 

Where  an  injunction  was  granted  restrain- 
ing defendant  from  interfering  with  a  strong 
hand  to  prevent  plaintiff  from  constructing 
certain  improvements  under  a  lease,  the  in- 
junction would  not  be  suspended  pending  ap- 
peal under  a  statute  declaring  that  no  appeal 
from  an  order  granting  an  injunction  shall  sus- 
pend or  modify  its  operation  without  an  order 
of  the  chancellor,  and  that  a  suspension  or 
modification  thereof  shall  extend  only  so  far  as 
may  be  necessary  to  preserve  the  subject  of  the 
appeal,  and  shall  not  in  any  case  be  allowed  to 
destroy  the  right  established  or  protected  by 
the  decree  appealed  from. 

Suit  by  tbe  Hoboken  &  Manhattan  Railroad 
Company  and  others  against  the  Jersey  City. 
Hoboken  &  Paterson  Railway  Company  and 
the  Public  Service  Corporation  of  New  Jersey 
for  an  injunction.  Order  to  suspend  a  tempo- 
rary injunction  pending  appeal.  Order  dis- 
charged. 

Collins  ft  Corbin,  for  complainants.  Frank 
Bergen  and  William  D.  Edwards,  for  defend- 
ants. 
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PITNEY,  V.  C.  (orally),  I  have  ttaongbt 
this  matter  over  seriously,  and  I  will  now 
state  the  reason  for  my  action,  The  com- 
plalnant  is  the  Hudson  Tunnel  Company. 
The  defendant  is  a  trolley  company,  having  a 
terminus  near  the  southerly  Hoboken  ferry 
at  Hudson  Place.  The  tunnel  company  built 
a  tunnel  under  the  North  river,  ending  on 
this  side  some  distance — ^half  or  three  quar- 
ters of  a  mile  from  the  ferry — ^tbe  terminus  of 
the  trolley.  Its  right  of  way  continues  to 
that  terminus.  Desirous  of  extending  its 
business,  and  of  intercepting  the  travel  that 
is  brought  to  the  ferry  by  the  trolley  company 
from  the  high  grounds  about  Hoboken,  the 
tunnel  company  entered  Into  a  written  con- 
tract with  the  trolley  company  for  their 
mutual  benefit  It  was  prepared  with  great 
care — it  Is  not  a  loose  contract — and  there  Is 
no  allegation  or  proof  that  there  was  any 
fraud  or  accident  in  connection  with  it  That 
contract,  in  effect,  gives  a  lease  by  the  trolley 
company  to  the  tunnel  company.  And  now, 
if  you  will,  hand  me  one  of  those  maps  (the 
map  indicated  is  handed  to  the  court)  of  a 
certain  tract  of  land  in  Hoboken,  a  map  of 
which  is  exhibited  and  proven  before  the 
court,  by  which  there  appears  to  be  a  con- 
siderable piece  of  land,  owned,  but  not  all 
used,  for  Its  present  purposes  by  the  trolley 
company.  That  lease  gives  the  tunnel  com- 
pany a  certain  right  for  99&  years,  by  dear 
and  express  language.  In  a  part  of  that  plot 
of  land.  The  object  was  to  extend  the  tunnel 
from  its  present  terminus  still  underground 
until  it  reaches  that  point,  and  there  to 
make  a  conunon  terminal  for  passengers,  so 
that  passengers  arriving  at  that  point  from 
the  hill  country  and  the  body  of  the  city  to 
the  west  can  conveniently  take  the  tunnel 
and  cross  to  the  city  of  New  York  without  tak- 
ing the  ferry,  and,  vice  versa,  passengers  com- 
ing from  New  York  to  Hoboken  would  come 
to  the  surface  from  the  tunnel  and  take  the 
trolley.  That  was  understood  to  be  a  matter 
of  mutual  benefit  to  each  party;  otherwise, 
we  must  presume  they  would  not  have  en- 
tered into  It  When  the  time  came  for  go- 
ing to  work  on  the  construction  of  the  tunnel 
near  that  point  and  especially  for  the  tun- 
nel company  to  excavate,  In  order  to  sink 
their  shaft  and  start  their  work  on  the  under- 
ground connection  between  this  terminal  and 
the  present  terminus  of  the  tunnel,  some  half 
a  mile  distant,  there  seemed  to  be  a  reluc- 
tance on  the  part  of  the  trolley  company  to  do 
as  they  expressly  covenanted  to  do.  The  tun- 
nel company  thereupon  started  the  work. 
They  entered  upon  this  piece  of  land,  which 
is  vacant,  except  as  a  storehouse  for  worth- 
less rubbish,  and  began  to  dig.  There  they 
were  met  by  physical  opposition.  The  trolley 
company  did  not  take  the  course  which  liti- 
gants generally  take,  and  which  this  court 
thinks  they  ought  in  all  cases  to  take,  and 
never  to  resort  to  the  strong  hand;  but  it 
Interfered  by  the  strong  band,  and  arrested 


and  drove  out  tbe  workmen  of  the  tunnel 
company. 

The  tunnel  company  thweupon  prepared 
its  bill  with  some  care,  addressed  to  tbis 
court,  setting  forth  those  facts,  setting  forth 
the  contract  and  the  correspondence,  and 
setting  forth  that  they  had  attempted  to  go- 
to work,  88  by  the  language  of  the  contract 
I  think  they  had  the  right  to  do,  and  obtained 
an  order  to  show  cause  why  an  injunction 
should  not  issue.  By  their  bill  they  pray 
I  that  the  court  will  undertake  to  see  that 
{  this  contract  was  carried  out  under  its  super- 
I  vision,  and,  incidentally,  they  asked  for  an 
I  injunction,  not  to  restrain  the  defendants 
i  from  doing  anything,  not  to  restrain  the  trol- 
I  ley  company  from  breaking  or  damaging  any- 
thing, but  to  prevent  them  by  tbe  strong 
hand  from  Interfering  with  the  complain- 
ants In  their  legitimate  work  under  that  con- 
tract, where  the  trolley  company  had  agreed 
under  seal  that  they  should  work.  On  tbe 
return  day  the  bill  was  presented  to  me 
with  a  mass  of  afiSdavlts  and  maps  which 
rendered  the  matter  quite  clear.  When  these 
had  been  read,  I  asked  Mr.  Bergen  and 
Senator  EMwards,  counsel  for  the  trolley  com- 
pany, if  they  had  any  affidavits  in  reply,  and 
they  said  tb^  bad  an  answer  and  a  plea. 
The  answer  handed  up  was  by  the  Public 
Service  Corporation,  In  wWch  it  was  declared 
it  bad  nothing  to  do  with  tbe  contract  Tbe 
plea  was  by  the  trolley  company,  and  it 
simply  set  up  that  tbe  contract  was  beyond 
their  power — ^that  it  was  ultra  vires.  It  fur- 
ther added  that  two  of  its  stockholders  bad 
objected  to  it  and  bad  filed  a  bill  to  have 
tbe  whole  contract  set  aside.  Tho-e  were 
no  proofs  establishing  the  status  of  tbe  two 
men  who  had  objected  to  tbe  contract  There 
were  no  new  facts  proven  that  the  court 
could  act  upon  In  the  matter  of  granting. 
or  refusing  to  grant,  an  injunction,  and  tbe 
facts  upon  which  I  must  act  must  be  shown 
either  by  record  or  affidavit. 

But  there  was  not  an  affidavit  produced. 
It  was  simply  stated  that  tbe  execution  of 
the  contract  was  opposed.  All  they  really 
said  was:  "It  Is  ultra  vires,  and  we  want 
that  matter  settled  before  anything  is  done." 
No  contention  was  made  that  tbe  letter  and 
spirit  of  tbe  contract  did  not  authorize  what 
the  complainant  was  doing.  I  thought  then, 
and  I  think  now,  thnt  the  plea  was  perfectly 
futile  for  any  purpose  whatever,  except  to 
act  as  a  demurrer  to  the  bill,  and  tbe  whole 
question  then  and  now  is,  did  tbe  bill,  wltb 
the  affidavits,  set  up  a  case?  I  thought  thai, 
and  I  think  now,  that  it  does.  The  com- 
plainants were  In  possession,  peaceably,  try- 
ing to  work  under  a  deed  and  contract  which 
gave  them  the  land  in  the  strictest  language, 
and  they  were  proceeding  to  carry  out  that 
particular  purpose;  and  I  think  they  had  a 
perfectly  clear  case  at  law,  requiring  no 
adjudication  at  law  to  bring  it  within  the 
Jurisdiction  of  this  court,  and  the  defendant» 
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were  stopping  tbem  by  force.  They  did  not 
<!ome  to  this  court  by  bill  and  ask  this  court 
to  restrain  the  complainants  or  their  work- 
men. Tbey  did  not  take  that  course,  nor 
would  tbey  suggest  anything  by  way  of  de- 
fense at  all,  except  that  tbey  wanted  tbe 
-question  first  settled  as  to  whether  tbe  con- 
tract was  ultra  vires.  I  tblnk  that,  under 
the  pleadings  and  tbe  affldaTlts,  it  is  not 
ultra  Tires.  I  do  not  tblnk  there  Is  the  least 
-doubt  about  It  It  is  simply  a  lease  of  an 
«asement  in  a  certain  tract  of  land,  because 
It  appears  clearly  by  tbe  map  that  it  is  not 
-all  used  for  the  tracks  of  tbe  company,  and 
It  is  a  matter  of  vision  that  it  Is  not  all 
necessary  for  tbe  present  use  of  the  rail- 
road company,  and  the  idea  of  ultra  vires 
-does  not  apply  at  all  to  such  a  case.  I  know 
of  no  reason  why  any  man  who  wishes  to  buy 
tbe  property  leased  should  hesitate  to  take 
title  to  It  The  lease  under  which  complain- 
ant claims  does  not  Interfere  with  the  exer- 
-dse  of  the  defendant's  franchise  In  the  land. 
It  is  clearly  property  which  is  subject  at 
law  to  tbe  ordinary  disposition  of  tbe  owner, 
and  tbe  title  includes  tbe  right  to  convey. 
It  may  be  that  the  railroad  company  could 
not  lease  its  whole  tradks  without  some  legis- 
lative authority,  but  that  Is  not  the  question 
here,  and  It  has  been  well  remarked  by  Mr. 
Oorbin  tbat  there  is  nothing  about  the  use 
of  this  piece  of  land,  as  indicated  by  the 
proofs,  to  show  tbat  It  is  ultra  vires.  I  have 
no  doubt  about  It 

Tbe  next  point  is,  shall  tbe  matter  be  treat- 
ed as  a  mere  trespass?  Tbe  ground  en  which 
I  went  tbe  other  day  Is  that  this  company 
has  this  contract  and  had  presumably  acted 
upon  It  It  has  finished  Its  tunnel  under  tbe 
Hudson  river  on  the  strength  of  it  I  do 
not  recollect  the  date  of  the  contract 

Mr.  Corbin:  More  than  a  year  and  a  half 
ago — April,  1904. 

Tbe  Ck>urt:  And  it  is  held  up  now  In  tbe 
operation  of  carrying  out  the  enterprise.  No- 
body could  ever  ascertain  what  the  damages 
are  or  will  be  to  it  And  one  ground  for  this 
court  Interfering  in  cases  of  trespass  Is  that 
the  damages  are  uncertain,  and  that  the 
remedy  at  law  Is  entirely  Inadequate.  This 
bill,  however,  asks  the  court  to  go  further 
and  superintend  the  carrying  out  of  this  con- 
tract something  In  the  nature  of  specific  per- 
formance, and,  as  has  been  stated  by  Mr. 
Oorbin,  and  shown  by  the  authorities,  it  is 
tbe  duty  of  the  court  In  such  cases  to  prevent 
violence  and  to  supervise  the  carrying  out  of 
such  a  contract  So,  Independent  of  preserv- 
ing to  these  parties  the  right  to  work  under 
tbat  contract  there  Is  a  prayer  In  their  bill 
which  i>ertainly  calls  for  something  this  court 
should  and  ought  to  do,  even  though  it  does 
Mt  go  as  far  as  Mr.  Corbin  would  like.  An 
order  for  restraint  was  made  on  Monday  last 
-An  appeal  was  taken,  and  on  Tuesday  evening 
Mr.  Bergen  and  Mr.  Edwards  called  at  my 
study  at  Morris  town,  and  said  to  me  that  an 
appeal  was  taken,  and  asked  that  tbe  opera- 


tion of  tbe  restraint  be  suspended.  I  beard 
their  application,  and,  without  arriving  at 
any  Judgment  in  the  matter,  I  granted  an  or- 
der to  show  cause  why  the  operation  of  the 
injunction  should  not  be  stayed  pending  the 
appeal,  returnable  here  this  morning,  so  that 
for  one  day  I  stayed  the  operation  of  the  in- 
junction, during  which  time  the  defendant 
has  been  at  liberty  to  go  on  with  a  gang  of 
men  and  interfere,  if  it  could,  with  the  oper- 
ations of  the  complainant 

Senator  Eidwards:    Nothing  was  done. 

The  Court:  Reference  has  been  made  to 
the  rule,  the  fundamental  rule,  that  the  dis- 
position and  desire  of  this  court  Is  to  preserve 
things,  and  not  destroy  them,  pendente  lite, 
especially  where  an  appeal  Is  taken,  pending 
the  appeal,  the  subject-matter  of  tbe  suit 
should  be  preserved  in  statu  quo,  so  that  tbe 
party  appealing  can  receive  the  benefit  of  tbe 
appeal.  That  Is  an  ideal  and  desirable  ob- 
ject, but  every  lawyer  who  has  thought  of  it 
will  tell  you  It  is  absolutely  Impossible.  It 
la  a  thing  which  cannot  be  done  In  every  case. 
I  will  put  it  to  you  in  this  way :  A  man 
thinks  he  owns  a  house  and  lot  Another 
man  claims  that  two  feet  of  it  is  bis,  and  be 
commences  to  cut  away  the  two  feet  Tbe 
gentleman  whose  house  Is  going  to  be  de- 
stroyed asks  for  an  Injunction.  The  Chancel- 
lor thinks  there  Is  no  case  for  an  injunction. 
He  has  not  shown  title,  and  he  refuses  an 
injunction.  An  appeal  is  taken,  the  appellate 
court  takes  a  different  view,  and,  when  he 
gets  his  decree  of  reversal,  the  house  has 
been  cut  down.  Tbat  is  one  case.  There 
are  plenty  of  other  cases  which  can  be  im- 
agined where  it  is  quite  impossible  to  pre- 
serve the  thing  in  statu  quo.  I  have  beard 
tbat  question  discussed  over  and  over  again 
by  the  bar,  and  the  opinion  generally  ex- 
pressed is  that  tbe  ideal  of  tbe  late  Chief 
Justice  can  never  be  attained. 

However,  that  Is  the  principle  on  which 
courts  ought  to  go  as  far  as  practicable ;  and 
after  tbe  decision  of  the  Court  of  Errors  and 
Appeals  in  the  famous  National  Docks  Case 
our  frlmd  here,  Mr.  Corbin,  who  is  famous 
for  his  work  in  tbat  line,  drafted  and  had 
this  act  passed,  and  it  has  now  become  part 
of  our  Code  Tbe  section  declares,  in  Its 
first  half,  that  "no  appeal  taken  from  an 
order  or  decree  granting  an  injunction  shall 
suspend  or  modify  tbe  operation  of  the  in- 
junction without  an  order  of  the  Chancellor," 
etc.  Tbat  part  of  tbe  section  does  not  help 
tbe  defendant  and  counsel  will  hardly  con- 
tend that  their  appeal  has  modified  tbe  in- 
junction. Hence  tbey  ask  a  special  order  of 
this  court  And  that  brings  us  to  the  lat- 
ter part  of  tbe  section,  which  declares  that 
a  suspension  or  modification  by  the  court 
shall  extend  only  so  far  as  may  be  necessary 
to  preserve  the  subject  of  the  appeal,  and 
shall  not  in  any  case  be  allowed  to  destroy 
the  right  established  or  protected  by  tbe  or- 
der or  decree  appealed  from.    Tbat  amounts 
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to  a  direction  to  the  Chancellor,  If  he  sees 
fit,  to  modify  the  Injunction,  and  to  so  do  It 
as  to  preserve  and  not  destroy  the  right  pro- 
tected by  the  order  or  decree  appealed  from. 
Now,  what  Is  the  right  here  protected  by 
the  order  appealed  from?  It  Is  simply  the 
right  to  be  on  those  premises  and  to  work 
there  without  being  physically  obstructed  In 
that  work.  Now,  that  right  I  am  forbidden 
to  disturb  or  destroy,  and  I  concelTe  It  to  be 
a  continuing  right,  running  from  day  to  day. 
All  that  I  determine  is  this:  the  defendants 
have  shown  no  answer  to  the  complainant's 
case.  It  is  open  to  them  to  do  it.  If  th^ 
have  an  answer,  let  them  put  it  In,  or  pre- 
sent a  bill  of  their  own,  and  then  they  will 
bring  the  case  within  the  scope  of  this  act 
But  the  only  thing  here  In  question  Is  the 
right  of  these  people  not  to  be  dealt  with  by 
the  strong  hand.  That  Is  all.  I  have  not 
protected  them  In  anything  else.  I  thluk  they 
have  shown  a  prima  facie  case,  which  has 
not  been  answered.  They  have  a  right  to 
go  on  that  ground  and  work  under  that  con- 
tract. That  Is  the  right  I  protected  by  the 
order,  and  that  right  ought  not  to  be  taken 
away  from  them  pending  the  appeal.  They 
ought  not  to  be  subjected  to  treatment  by 
the  strong  hand.  This  court  Is  against  that 
sort  of  thing  lat  all  times.  It  deprecates 
that  kind  of  thing.  Oo  to  the  law.  If  yon 
do  not  want  these  men  to  dig  there.  The 
courts  are  open.  But  do  not  drive  them  out 
by  force  and  come  here  and  say,  "We  have 
reasons,  but  we  do  not  want  to  tell  them." 
.  The  courts  say  you  must  not  do  It 

I  will  not  suspend  the  Injunction  In  this 
case  for  that  reason.  I  refuse  to  suspend 
the  operation  of  the  injunction,  and  will  advise 
that  the  order  be  immediately  discharged. 


MILLS   V.   HENDBRSHOT   et  al. 

(Court  of  Chancery  of  New  Jersey.    Dec.  23. 
1905.) 

1.  CoBPOBATioNB— Insolvency— Tbanbfkb  or 
Assets  to  Officebs— Vamditt. 

The  directors  of  an  insolvent  corporation 
ordered  that  coiporate  proper^  should  be  trans- 
ferred to  two  of  their  number,  who  assumed  to 
pay  certain  creditors.  The  remaining  property 
was  insofficient  to  pay  the  corporate  debts.  The 
transfer  to  the  two  directors  was  made  in  con- 
templation of  the  coiporation  suspending  busi- 
ness by  reason  of  its  insolvent  condition.  Held, 
that  the  transfers  were  void  under  Corporation 
Act  (Laws  1896,  p.  298,  c.  185)  §  64,  providing 
that,  when  a  corporation  shall  become  insolvent, 
neither  the  directors  nor  officers  shall  convey 
any  corporate  assets,  and  the  receiver  of  the 
corporation  was  entitled  to  recover  from  each 
transferee  the  value  of  the  property  transferred 
to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  CorporaUons,  §S  2154-2158.] 

2.  SUBBOQATION   —  PATMXNT    OF    COBPOBATS 

Debts— Right  to  Subbooatior. 

One  of  the  transferees  paid  debts  of  the 
corporation  bi  consideration  of  the  transfer. 
Held,  that  he  was  entitled  to  be  subrogated  to 
the  rights  of  the  creditor  to  the  extent  of  the 


debts  paid,  and  have  them  included  as  a  part 
of  the  claims  against  the  corporation. 

3.  COBPOBATIONB— INSOLVENOT— TBANSFEB    Or 

Assets— LiABiUTT   ov   Offioxbs   Pabtici- 

PATina  Thebbin. 

Directors  of  an  insolvent  corporation  trans- 
ferred corporate  property  to  two  of  their  nnm- 
ber  in  consideration  of  their  paying  certain 
creditors.  The  transfers  were  made  in  contem- 
plation of  the  oonraration  suspending  business. 
The  remaining  property  was  insufficient  to  pay 
the  debts.  Held  that,  as  the  transfers  were 
in  violation  of  the  duties  of  the  directors  and 
were  participated  in  by  all,  each  was  liable  for 
the  diversion  of  the  assets  so  far  as  necessary 
to  pay  the  debts. 

4.  Saue  —  Payiocnt  or  Dividends  out  of 
Capital,— Recoveby  on  Insolvency. 

Dividends  paid  out  of  the  capital  of  a  cor- 
iwration  are  recoverable  by  the  receiver  of  the 
conraration  on  its  insolvency,  as  far  as  may  l>e 
necessary  for  the  payment  of  debts. 

5.  Save— Payment  of  Excessive  Balabies. 

Officers  of  a  corporation,  misappropriating 
Its  assets  by  receiving  excessive  salaries,  are  lia- 
ble to  refund  the  same  In  an  action  by  the  re- 
ceiver of  the  corporation  to  recover  assets  to 
pay  debts. 

6.  Same. 

Where  the  stockholder  of  an  insolvent  cor- 
poration did  not  continue  business  for  the  pur- 
pose of  giving  an  officer  a  salary,  and  the 
officer  drawing  the  salary  acted  in  good  faith, 
and  but  for  a  division  of  opinion  between  him 
and  other  holders  of  the  stock  who  controlled 
the  corporation  the  business  would  have  beoi 
closed  up  several  years  earlier,  the  receiver  of 
the  corporation,  seeking  to  recover  assets  to  pay 
debts,  could  not  recover  the  reasonable  salary 
received  by  the  officer  after  the  insolvency  of 
the  corporation. 

7.  Same— Insolvknot— Acnon   by   Receives 

— RiOHTS   OF  RECEIVEB. 

Three  persons,  contemplating  the  formation 
of  a  coriraration,  entered  Into  an  agreement 
which  provided  for  their  salaries  as  officers  of 
the  corporation,  and  declared  tliat  they  shoold 
be  paid  from  the  profits  of  the  business  and  that 
the  stockholders  should  be  paid  dividends  before 
salaries  were  paid.  The  certificate  of  organisa- 
tion did  not  refer  to  the  agreement,  nor  was  it 
adopted  at  the  first  Btockholders*  meeting  to 
organize  the  corporation.  The  three  persons 
were  elected  directors,  and  at  their  meeting 
adopted  a  resolution  providing  that  the  divi- 
dends and  salaries  should  be  paid  as  specified 
in  the  agreement.  Held,  that  the  receiver  of 
the  corporation,  seeking  to  recover  assets  to 
pay  debts,  was  not  entitled  to  the  benefit  of  the 
agreement,  and  could  not  recover  salaries  paid 
from  the  capital  with  the  acquiescence  of  the 
stockholders. 

a  Same— Recovebt  of  Dividends— Time  to 
Sue. 

A  stockholder,  receiving  in  good  faith 
dividends  declared  bv  the  officers  of  a  corpora- 
tion, without  knowledge  that  they  were  paid 
out  of  the  capital  instead  of  the  profits,  holds 
them  under  a  constructive  trust,  and  an  action 
by  a  receiver  for  their  recovery  to  make  assets 
to  pay  debts  is  barred  in  six  years. 

9.  Same. 

Equity  will  not  interpose  the  bar  of  limi- 
tations to  prevent  a  receiver  of  a  corporation 
from  recovering  from  the  directors  and  ofllceTs 
of  the  corporation  dividends  paid  to  them  out  of 
the  capital  of  the  corporation;  such  acts  being 
in  fraud  of  the  corporation  and  its  creditors. 

10.  Same— Statutes— CoNBTBUcnoN. 
Corporation  Act  (Laws  1896,  p.  286,  c  185) 

I  30,  making  directors  liable  for  dividends  de- 
clared and  paid  out  of  the  capital  of  the  cor- 
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poration,  does  not  affect  the  liability  of  officers 
of  a  corporation  receiving  as  stockholders  there- 
of dividends  i>aid  out  of  the  capital. 

11.  SaKK  —  AOBKKMENT  BT  INCOBP0SA.TOBS  — 

ENroaozMENT. 

Three  persona  contemplating  the  formation 
tf  a  corporation,  entered  into  an  agreement 
trUch  provided  {or  their  salaries  as  officers  of 
the  corporation,  and  declared  that  they  shoold 
be  i>aid  from  the  profits  of  the  business  after 
the  stockholders  had  been  paid  dividends.  The 
corporation  was  formed  and  became  insolvent. 
In  a  suit  against  the  three  by  the  receiver  of 
the  corporation  to  recover  assets  to  pay  debts, 
two  of  them  filed  cross-bills  against  the  third, 
and  claimed  the  right  to  enforce  the  agreement 
by  declaring  a  primary  liability  to  the  receiver 
on  the  part  of  the  third  on  acconnt  of  salary 
received  by  him,  without  asking  a  decree  against 
him  for  the  payment  to  themselves  for  the 
amonnt  withdrawn  by  the  third  as  salary,  in 
violation  of  the  agreement  Betd  that,  as  the 
receiver  was  not  entitled  to  enforce  the  agree- 
ment, the  decree  in  his  favor  could  not  establish 
the  order  of  liability  between  the  three  defend- 
ants, based  on  the  agreement. 

12.  Samk. 

Three  persons,  contemplating  the  formation 
of  a  corporation,  entered  into  an  agreement  pro- 
viding for  their  salaries  as  officers  of  the  corpo- 
ration, and  declaring  that  they  should  be  paid 
out  of  the  profits  of  the  hnsiness.  The  corpora- 
tion was  formed,  and  one  of  the  three  received 
a  salary  as  officer,  paid  from  the  capital.  The 
other  two  knew  that  there  were  no  profits  and 
assented  to  such  payment.  Held,  that  the  two 
could  not  recover  the  salary  received ;  the  pay- 
ment allowed  by  themselves  being  a  breach  of 
the  agreement. 
IS.  Samk. 

H.,  S.,  and  W.,  officers  of  an  insolvent  cor- 
poration, directed  the  transfer  of  corporate 
property  to  H.  and  S.  under  an  agreement 
whereby  H.  agreed  to  pav  a  certain  creditor 
and  S.  a  part  of  a  note  held  by  another  creditor, 
and  whereby  S.  and  W.  agreed  to  pay  the-  bal- 
ance of  the  note.  In  a  suit  by  the  receiver  of 
the  corporation,  H.  sought  to  enforce  the  agree- 
ment by  directing  a  primary  liability  on  the 
part  of  S.  and  W.  to  pay  a  decree  in  favor  of 
the  receiver.  Held  that,  as  the  suit  by  the  re- 
ceiver was  based  on  the  invalidity  of  the  con- 
tract, any  right  H.  had  against  S.  and  W.  under 
it  was  a  matter  of  enforcement  by  an  inde- 
pendent suit  oitly. 

14.  Action— Natube — Leqal. 

A  contract  entered  into  between  the  officers 
of  an  insolvent  corporation  on  a  distribution  of 
a  part  of  the  assets  thereof,  whereby  two  of  the 
officers  agreed  with  the  tnird  to  pay  a  note 
held  bv  a  'creditor,  creates,  if  established,  a 
legal  liability,  and  the  persons  liable  thereon 
are  entitled  to  have  it  established  in  a  court  of 
law. 

15.  WrTNBSSES  —  Tbansactiors  with  Ds- 

CKASED  PeBSOR. 

A  person  seeking  to  enforce  a  contract 
entered  into  between  him  on  the  one  hand  and  a 
decedent  and  a  third  person  on  the  other  is, 
under  the  express  provisions  of  section  4  of 
the  evidence  act  (P.  L.  1900,  p.  868),  incompe- 
tent to  testify  as  to  transactions  between  him- 
self  and  decedent,  resulting  in  the  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  S  664.] 

Action  by  John  M.  Mills,  as  receiver  of 
the  F.  D.  St^hena  Company,  against  Charles 
B.  H«ider8bot  and  others.  Heard  on  bill, 
answers  and  cross-bills,  replication,  and 
proofs.    Decree  ordered. 


Charles  Stillwell,  Jr.,  for  complainant 
Elmer  King,  pro  se.  Albrldge  C.  Smith,  for 
defendant  Hendershot  Jos^h  Hlnchman, 
for  defendant  Welsh. 

EMBRY,  V.  O.  Th6  receiver  of  an  Insolv- 
oit  corporation  flies  this  bill  against  the  de- 
fendants Hendershot,  Welsh,  and  Downs, 
tliree  of  the  four  stockholders  of  the  company, 
and  the  administrator  of  the  only  remaining 
stockholder,  F.  D.  Stephens,  who  is  deceased. 
For  the  purpose  of  paying  the  debts  of  the 
insolvent  corporation  a  recovery  is  sought 
upon  tliree  classes  of  alleged  liabilities. 
Against  the  two  defendants,  Hendershot 
and  the  administrator  of  Stephens,  the  re- 
ceiver claims  the  value  of  goods  of  the  corpo- 
ration taken  by  Hendershot  and  Stephens 
on  a  partial  division  of  its  assets,  made  be- 
tween them  after  its  insolvency,  and  on  an 
agreement  between  Hendershot,  Welsh,  and 
Stephens,  the  only  officers  and  directors  of 
the  company,  for  closing  up  its  business 
and  affairs  without  legal  proceedings.  T^e 
second  claim  is  a  several  claim  against  all 
of  the  stockholders,  including  Downs,  for  the 
dividends  received  by  them  on  their  respec- 
tive stock  from  the  year  1896 ;  it  being  alleged 
that  the  oompany  from  that  time  was  insolv- 
ent, and  that  the  dividends  were  paid,  not 
out  of  the  proflts,  but  out  of  the  capital  of 
the  company.  The  third  claim  of  the  re- 
ceiver is  against  the  defendants  Hendershot 
and  the  administrator  of  Stephens  for  a  re- 
turn of  their  respective  salaries  since  the  year 
1895.  The  liability  to  return  the  salaries  Is 
based  partly  on  an  agreement  (set  out  in 
the  bill)  made  prior  to  the  formation  of  the 
company  between  the  tliree  proposed  stock- 
holders, Hendershot,  Welsli,  and  Stephens, 
and  partly  on  the  claim  tiiat,  since  1895, 
the  business  was  continued  and  their  salaries 
drawn  with  full  knowledge  of  the  insolvency 
of  the  company,  and  tliat  it  is  liable  to  the 
extent  of  this  farther  depletion  of  its  assets 
by  continuing  the  business,  instead  of  closing 
up  its  affairs,  in  insolvency  or  otherwise.  The 
agreement  between  Stephens,  Hendershot,  and 
Welsh  was  made  for  the  purpose  of  taking 
over  a  general  plumbing,  heating,  and  tin- 
ware business  previously  conducted  by  Steph- 
ens, and  of  continuing  the  business,  with  Its 
good  will,  as  the  F.  D.  Stephens  Company; 
Stephens  contributing  stock,  plant  and  good 
will,  for  which  paid-up  stock  was  to  be  issued 
to  the  amount  of  $8,000,  $6,000  on  the  forma- 
tion of  the  company  and  $3,000  by  subse- 
quent purchase.  Hendershot  and  Welsh  each 
paid  in  $2,600  in  cash  for  tbeir  subscriptions 
to  that  amonnt  As  to  salaries,  the  agree- 
ment provided  that  Stephens,  as  secretary 
and  salesman  of  the  company,  and  Hender- 
shot, as  treasurer  and  bookkeeper,  should 
each  have  an  annual  salary  of  $1,000,  for 
which  each  should  give  his  whole  time  and 
attention  to  the  business.    Welsh,  the  presl- 


Digitized  by 


Google 


tm 


82  ATLANTIC  REPORTER. 


est.  J. 


dent,  waa  to  have  no  salary  as  snch  officer, 
but  waa  to  be  paid  for  other  services.  The 
agreement  contained  these  further  provislous, 
on  which  the  claim  of  the  receiver  is  based: 
"Said  salaries  are  to  be  paid  from  the  profits 
of  the  boslneas.  The  stocliholders  are  to  be 
paid  a  dividend  of  10  per  cent  before  any- 
thing la  paid  in  salaries,  and  next  in  prefer- 
ence shall  be  the  salary  of  O.  B.  Hendershot 
before  any  other  salaries  are  paid."  The 
certiflcate  of  organization  did  not  refer  to 
this  agreement,  nor  did  it  contain  the  agree- 
ment in  reference  to  the  payment  of  divi- 
dends and  salaries.  Nor  was  the  agreement 
referred  to  or  adopted  at  the  first  stockhold- 
ers' meeting  to  organize  the  company.  But 
at  the  first  meeting  of  the  stoclcholders  Welsh, 
Hendershot,  and  Stephens  were  elected  the 
three  directors,  and  at  the  first  directors' 
meeting  a  resolution  was  passed  that  the 
dividends  and  salaries  should  be  as  specified 
in  the  article  of  agreement,  which  was  placed 
In  the  book  of  minutes  of  the  company. 
Cross-bills  are  filed  by  the  defendant  Steph- 
ens' administrator  against  Hendershot,  and 
by  defendant  Welsh  against  both  Stephens' 
administrator  and  Hendershot  The  general 
object  of  each  cross-bill  is  to  eetabllsh  against 
Hendershot  a  primary  liability  for  the  claims 
made  by  the  receiver,  or  some  of  them,  if  estab- 
lished. This  primary  liability  was  claimed  at 
the  hearing  as  arising  out  of  the  contract 
relating  to  the  postponement  of  salaries  to 
dividends,  and  it  is  claimed  that  by  reason  of 
this  agreement  Hendershot  should  be  held 
primarily  liable  for  the  salaries  Tecelved,  so 
far  as  necessary  to  pay  debts,  before  any  de- 
cree for  the  payment  of  dividends 

The  evidence  shows  the  company,  whose 
business  had  been  unprofitable  since  at  least 
1897,  was  in  serious  financial  difllculty  in  the 
spring  of  1903,  and  that  in  August  1903,  the 
Pierce,  Butler  &  Pierce  Company,  its  largest 
merchandise  creditor,  with  a  claim  of  about 
$2,100,  was  pressing  for  payment  and  threat- 
ening proceedings  in  bankruptcy.  In  conse- 
quence of  this,  and  for  the  purpose  of  clos- 
ing up  the  business  without  the  appointment 
of  a  receiver,  an  arrangement  was  made  by 
which  Hendershot  and  Stevens,  with  the  con- 
sent of  Welsh,  the  president,  and  the  other 
director,  each  took  over  at  an  appraisement 
or  valuation,  stock  and  goods  of  the  company 
— ^Hendershot  to  the  amount  of  $1,846.48,  and 
Stevens  to  the  amount  of  $1,530.86.  Hender- 
shot under  the  agreement  for  division  (which 
was  made  in  August.  1903),  was  to  pay  the 
purchase  price  for  the  goods  taken  by  him, 
to  the  Pierce  Company  on  account  of  their 
claim,  aqd  shortly  after  making  the  agree- 
ment and  before  actually  taking  the  goods  or 
consummating  the  agreement,  Hendershot  did, 
from  his  own  money,  pay  $1,800  to  the  Pierce 
Company  on  account  After  this  payment 
disputes  arose  l>etween  the  parties  in  refer- 
ence to  carrying  out  the  agreement,  and  it 
was  not  until  September  26,  1903,  that  Hen- 
dershot took  the  goods  assigned  to  him,  and 


on  that  date  this  receipt,  signed  by  Welsh 
as  president  and  Stephens  as  secretary,  was 
put  on  the  inventory  or  bill  of  sale  of  hla 
goods:  "Received  payment  of  the  F.  D. 
Stephens  Co.,  the  same  to  be  applied  to  ac- 
count of  Pierce,  BuOer  &  Pierce  Mfg.  Co." 
Stephens  was  to  pay  his  purchase  price  of 
$1,690.86  toward  the  reduction  of  notes  of  the 
company  amounting  to  $3,000,  held  by  the 
Clinton  National  Bank,  on  which  Stephens 
and  Welsh  were  indorsers.  The  balance  of 
the  stock  not  taken  by  Hendershot  and 
Stephens,  Inventoried  at  a  few  hundred  dol- 
ars,  and  which  neither  party  desired  to  take, 
was  to  be  sold  by  either  of  them  and  applied 
to  the  debts  of  the  company.  The  assets 
were  finally  divided  and  the  business  taken 
over  about  September  26,  1903:  Hendershot 
from  that  time  carrying  on  the  steam-heating 
business,  and  Stephens  the  other  business  of 
the  company.  Hendershot  also  undertook  the 
completion  of  the  company's  outstanding  con- 
tracts for  putting  in  heaters,  and  has  carried 
these  out,  paying  the  expenses  and  realizing 
a  small  profit  which  has  been  used  toward 
paying  some  of  the  company's  debts.  H&a- 
dershot  also  paid  from  his  own  money  to  the 
Pierce  Company  $1,800  on  account  of  their 
claim,  leaving  about  $900  still  due,  tac  which 
claim  has  been  presented  to  the  receive. 
Stephens,  although  he  took  possession  of  the 
stock  assigned  to  him,  did  not  pay  anything 
therefor,  either  to  the  company  or  by  paying 
the  price  on  the  note  held  by  the  Clinton 
Bank  or  on  any  other  claims.  He  died  in 
November,  1903,  and  his  estate  is  Insolvent 
Some  of  the  goods  not  taken  on  the  dlvisiMi 
were  in  the  actual  possession  of  Stephens  at 
the  time  of  his  death,  and  bis  administrator 
has  sold  them,  retaining  the  proceeds  in  a 
special  account  The  Clinton  Bank's  claim 
Is  over  $3,700,  and  other  valid  claims  for 
over  $500  have  been  presented  to  the  receive-, 
who  has  realized  from  the  assets  (including 
the  stock  not  divided  between  Hendershot 
and  Stephens)  less  than  $600.  At  the  time 
the  aasets  of  the  company  were  taken  over 
by  Hendershot  and  Stephens  the  company  was 
clearly  in  an  insolvent  condition.  Its  assets 
■were  not  sufficient  to  pay  its  debts,  and,  the 
stockholders  not  being  willing  to  make  fur- 
ther advances,  its  credit  was  exhausted.  The 
transfer  to  these  two  directors  was  made  In 
contemplation  of  the  company  suspending  its 
business  by  reason  of  this  insolvent  condition, 
and  must  so  far  as  the  receiver  representing 
creditors  is  concerned,  be  considered  as  hav- 
ing been  made  In  contemplation  of  Insolvency. 
The  transfers  were  therefore  void  nnder  the 
sixty-fourth  section  of  the  corporation  act 
(Laws  1896,  p:  298,  c.  18S),  and  the  receiver  Is 
entitled  to  recover  from  each  transferee  the 
value  of  the  property  respectively  assigned 
to  him.  The  section  saves  only  bona  fide 
transfers,  without  notice  and  for  present 
valuable  consideration,  and  these  transfers 
were  In  fact  substantially  arrangements  be- 
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tween  the  stockholders,  by  wnicb  they  agreed 
witb  each  other  to  prefer  two  of  the  cred- 
itors by  paying  to  them  the  money  which  was 
doe  to  the  company  for  the  equal  payment  of 
all  its  creditors.  Had  the  transfers  been 
made  to  the  creditors  direct,  they  wonld  have 
been  utterly  void  under  the  statute,  and  if 
arrangements  of  this  kind  for  disposition  of 
a  company's  assets,  on  the  brink  of  in- 
solvency, are  to  be  sustained,  the  law  has 
been  circumvented.  The  fair  value  of  the 
property  taken  Is  admitted  to  be  the  in- 
ventory value,  and  the  receiver  is  entitled 
to  a  decree  against  Hendersbot  and  the  ad- 
ministrator of  Stephens  for  the  amounts 
respectively  taken,  with  interest  Hender- 
sbot, however,  having  paid  debts  of  the 
company  in  consideration  of  the  assignment, 
is  entitled  to  be  subrogated  to  the  extent  of 
the  debts  paid,  and  to  have  these  debts 
included  as  part  of  the  claims  against  the 
company.  If  the  estate  of  Stephens,  by 
reason  of  insolvency,  does  not  satisfy  the 
decree  against  him,  then  for  the  balance  both 
Welsh  and  Hendersbot  are  in  the  second 
place  equally  liable,  and  Welsh  is  secondarily 
liable  on  the  decree  against  Hendersbot  for 
the  value  of  the  stock  taken  by  him.  The 
reason  Is  that  all  three  were  the  only 
directors  and  officers  of  the  coqipany,  and  the 
division  of  the  assets  in  contemplation  of  In- 
solvency, la  violation  of  the  statute  and  of 
their  duties  as  directors,  was  made  and 
concurred  in  by  all.  Each  of  them,  in  his 
proper  order,  Is  liable  for  the  diversion  of  the 
assets,  so  far  as  necessary  to  pay  the  debts, 
and  the  value  of  these  assets  Is  the  primary 
source  of  payment  of  the  debts  of  the  com- 
pany. 

But  these  values,  together  with  the  assets 
In  the  receiver's  bands,  applicable  to  that 
purpose,  are  not  sufficient  to  pay  the  debts 
(Including  in  these  the  amount  of  the  Pierce 
Company  claim,  to  which  Hendersbot  is  en- 
titled to  be  subrogated  if  be  satisfies  the  de- 
cree), and  the  next  question  is  the  right  of 
the  receiver  to  recover  for  that  pupose  suf- 
ficient of  the  dividends  or  salaries.  This  in- 
volves also  the  question  of  the  order  of  lia- 
bility as  between  the  recipients  of  dividends 
and  salaries.  The  fact  relating  to  the  re- 
ceipts of  dividends  and  salaries  are  that  from 
March  1895,  the  dividends  were  paid,  not 
oat  of  the  profits,  but  from  the  capital  of 
the  company.  At  this  time  Hendersbot  and 
Stephens,  on  account  of  the  condition  of  the 
business,  agreed  to  rednce  their  combined 
salaries  from  $2,000  to  $1,000;  Hendersbot 
receiving  $600,  and  Stephens  $400.  The  pay- 
ments of  dividends  continued  up  to  March, 
1900,  and  the  amounts  received  by  the  de- 
fendants, respectively,  were  Stephens,  on  4fi 
shares,  $2,476;  Hendersbot,  on  26  shares, 
$1,875;  Welsh,  $1,375;  and  Downs,  on  6 
shares,  $275.  Within  the  six  years  prior 
to  the  filing  of  the  bill  (Angust  26,  1904) 
Stephens  received  $676,  Hendersbot  $875, 
«2A.— 85 


Welsh  $875,  and  Downs  $76.  For  salaries 
from  and  after  March,  1895,  Stephens  re- 
ceived $800,  nothing  later  than  April,  1896, 
and  Hendersbot  received  $7,100,  of  which  all 
.except  $2,400  was  received  prior  to  August, 
189&  From  1896  to  1899  Hendersbot  receiv- 
ed salary  at  the  reduced  rate  of  $600  yearly; 
in  1900  and  1901,  after  payment  of  dividends 
ceased,  $800;  and  in  1902,  and  to  October, 
1903,  at  the  rate  of  $1,000. 

Stockholders  are  liable  to  the  receiver  for 
dividends  paid  out  of  the  capital,  so  far  as 
necessary  for  the  payment  of  debts  (Williams 
V.  Bolce,  38  N.  J.  Eq.  864  [Runyon,  Ch.,  1884]), 
and  for  the  same  purpose  officers  are  liable 
to  refund  excessive  salaries,  as  being  misap- 
propriation of  the  assets  (Hayes,  Receiver,  v. 
Plerson  [Stevens,  V.  C]  65  N.  J.  Bq.  363, 
68  Atl.  728,  affirmed  on  appeal  [N,  J.  Brr. 
&  App.]  45  Ati.  1091;  Davis  v.  Davis  Co.  [N. 
J.  Ch.)  52  Att.  717  [Reed,  V.  C. ;  1902];  Llllard 
V.  on.  Paint  &  Drug  Co.  [N.  J.  Ch.]  56  Atl. 
254  [Emery,  V.  C;  1903]).  From  April,  1896. 
Stephens  stopped  drawing  salary  or  render- 
ing service,  and  Hendersbot  from  that  time 
seems  to  have  managed  the  entire  business, 
charging  for  three  years  $600  a  year  besides 
receiving  $250  a  year  as  dividends.  The 
proofs  as  to  the  work  actually  performed  by 
him  would  not  Justify  the  conclusion  that 
$800  was  an  excessive  salary.  Therfe  was, 
however,  no  justification  or  excuse  for  the  in- 
crease of  his  salary  from  $800  to  $1,000  while 
the  company  was  becoming  more  deeply  in- 
volved every  year,  and  his  present  explana- 
tion of  It,  that  he  drew  the  Increased  amount 
because  Welsh  and  Stephens  Insisted  on  car- 
rying on  the  business,  and  that  he  was  en- 
titled to  $1,000  under  the  agreement,  is  al- 
together nnsatlsfactory  as  a  Jnstiflcation  of 
the  Increase.  For  the  excess  over  $800  a 
year  he  must  account  to  the  receiver.  So 
far  as  the  receiver  alone  Is  concerned,  there 
would  be  no  liability  (Independent  of  the 
agreement  between  the  stockholders)  for  the 
repayment  by  Hendersbot  of  any  of  the  sal- 
ary beyond  this  excess,  unless  it  be  consid- 
ered that  the  mere  continuance  of  the  busi- 
ness after  the  company's  capital  became  Im- 
paired created  such  liability  on  his  part. 
There  is  no  evidence  to  sustain  a  conclu- 
sion that  the  business  was  continued  by  tbe 
stockholders  for  the  purpose  of  giving  him 
the  salary,  or  In  any  bad  faith  on  Hender- 
shot's  part;  and,  on  the  contrary,  his  evidence 
shows  that,  but  for  a  division  of  opinion  be- 
tween him  and  the  other  holders  of  tbe  stock 
who  controlled  the  company,  the  business 
would  probably  have  been  closed  up  several 
years  earlier.  Independent  of  the  agreement, 
therefore,  the  receiver,  as  representing  cred- 
itors, has  no  right  to  recover  any  further 
portion  of  the  back  salaries  from  eltber 
Hendersbot  or  the  Stephens'  estate.  Does 
this  agreement  give  him,  as  receiver,  any 
right  of  recovery  for  that  purpose?  I  thinK 
not    Tbe  agreement  was  made  for  the  prl- 
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mary  purpose  of  reflating,  as  between  these 
Indlvldnal  stockholders  themselves,  and  Inter 
sese  only,  the  disposition  of  the  profits  of  the 
business  while  these  stockholders  continued 
to  manage  the  business  and  draw  salaries, 
and  to  define  inter  sese  what  should  be  profits. 
By  force  of  this  agreement  salaries,  which 
are  ordinarily  expenses  of  the  business,  were 
not  (as  betn-een  the  stockholders  entitled  to 
dlTldends  and  to  salaries  also),  to  be  consid- 
ered as  expenses.  Reasonable  salaries  are  in 
fact  expenses  to  be  deducted  before  any  prof- 
Its  or  dlrldends  are  payable,  and  the  receiver^ 
as  representing  creditors,  is,  in  my  judgment, 
not  entitled  to  the  benefit  of  this  contract 
between  these  individual  stockholders,  for 
the  purpose  of  recovering  back  the  salaries 
which  have  been  paid  to  them.  From  April, 
1900,  no  dividends  were  paid,  and  to  the 
knowledge  of  both  Stephens  and  Welsh  Hen- 
dershot  took  his  salary  without  objection  on 
their  part  The  contract  might  perhaptt 
have  been  enforceable  against  either  Hender- 
shot  or  Stephens,  drawing  salaries  as  mana- 
gers, on  the  application  of  any  of  the  other 
stockholders  while  the  company  was  a  go- 
ing concern,  and  if  the  payment  had  been  ob- 
jected to;  but,  the  other  stockholders  having 
for  over  three  years  acquiesced  in  the  pay- 
ment of  the  salary  before  dividends,  it  is 
questionable  whether  they  could  require  the 
return  for  their  benefit  as  stockholders  of  a 
going  company.  The  receiver,  as  represent- 
ing creditors  merely,  occupies  a  less  favor- 
able position,  and  has  no  claim  to  recover  the 
salaries,  either  directly  or  by  way  of  ad- 
justing any  supposed  equities  between  de- 
fendants. The  decree  to  which  be  is  en- 
titled on  his  bill  for  the  payment  of  debts 
must  therefore  be  that  he  is  entitled  to  re- 
cover, first,  the  value  of  the  assets  diverted 
In  the  manner  above  Indicated  by  the  defend- 
ants Hendersbot  and  Stephens;  secondly,  the 
salary  received  by  Hendersbot  after  1901  In 
excess  of  $800  a  year;  and,  thirdly,  the 
amounts  of  dividends.  This  Includes  all  div- 
idends paid  within  six  years  from  the  time 
of  filing  the  bill,  and  the  next  question  Is 
whether  the  dividends  paid  prior  to  this  date 
can  be  recovered,  or  whether  the  statute  of 
limitations  Is  applicable  to  the  claim. 

Against  defendant  Downs  there  can  be  no 
recovery  for  dividends  received  more  than 
six  years  prior  to  the  filing  of  the  bill.  He 
was  not  an  officer  of  the  company,  and  there 
is  no  proof  that  at  the  time  of  the  receipt  of 
the  dividends  before  that  time  he  had  notice 
that  the  dividends  were  paid  out  of  the  capi- 
tal of  the  company,  instead  of  the  profits.  The 
dividends,  when  received,  were  received  as  his 
own  money,  and  the  receiver  can  be  entitled 
to  their  return  only  on  the  equitable  doctrine 
that,  being  In  fact  paid  from  the  capital,  a 
food  held  by  the  company  in  trust  for  the 
payment  of  debts,  the  money  received  for  div- 
idends, being  in  fact  capital,  was  impressed 
with  this  trust    But  this  trust  bo  raised  by 


the  doctrines  of  the  court  of  equity,  be- 
longs to  the  class  of  Implied  or  constructive 
trusts,  and  as  to  such  trusts  the  general  rule 
Is  that  In  the  absence  of  fraud,  the  stat- 
utes of  limitations  are  applicable.  In  McLane 
V.  Shepherd,  21  N.  J.  Eq.  76,  TO  (1870),  the  rule 
was  stated  and  the  authorities  cited  by  Chan- 
cellor Zabrlskie.  The  case,  however,  was  one 
where  the  remedies  at  law  and  equity  for 
the  alleged  trust  were  concurrent  it  being  a 
case  of  agency,  and  in  that  class  of  cases  the 
validity  of  the  defense  Is  settled.  Smith  v. 
Wood,  42  N.  J.  Eq.  563,  569.  7  Atl.  881  (Van 
Fleet  V.  C. ;  1887),  affirmed  on  appeal  44 
N.  J.  Eq.  603, 17  Atl.  1104  (1888).  In  Hayden 
V.  Thompson,  71  Fed.  60,  69,  17  &  C.  A.  592, 
the  leading  federal  authorities  fbr  the  general 
rule  that  the  statute  la  applicable  to  Implied 
or  constructive  trusts  are  collected  by  San- 
born, J.,  and  a  suit  In  equity  by  the  receiv- 
er of  an  Insolvent  national  bank  against  a 
stockholder  for  the  recovery  of  dividends  un- 
lawfully paid  out  of  the  capital  was  held  to 
be  barred  by  the  statute;  the  stockholder 
having  Innocently  received  the  dividends  In 
good  faith,  and  without  notice  of  any  fact 
which  would  lead  a  reasonably  prudent  man 
to  learn  that  the  dividend  was  not  earned. 
The  opinion  of  Chancellor  Rnnyon  In  Wil- 
liams V.  Bolce,.38  N.  J.  Eq.  872  (1897),  Is  re- 
lied on  as  holding  the  statute  not  applicable. 
That  was  a  bill  by  the  receiver  of  an  in- 
solvent bank  to  recover  dividends  alleged  to 
have  been  paid  out  of  capital,  and  on  general 
demurrer  to  the  bill  this  question  of  the  ap- 
plication of  the  statute,  although  not  raised 
either  In  the  demurrer  or  at  the  argument 
was  considered  by  the  Chancellor,  and  the 
statute  declared  inapplicable.  As  the  bill 
was  filed  to  recover  all  dividends  paid  after 
a  certain  date,  and  Included  (as  I  read  the 
case)  dividends  paid  within  six  years,  the 
decision  of  the  question  whether  the  statute 
applied  was  not  necessary  or  Involved  on  a 
general  demurrer.  Under  these  circumstances 
I  think  I  am  justified  in  considering  the  ques- 
tion as  not  conclusively  disposed  of  by  the 
opinion.  On  examining  the  ground  upon 
which  it  was  based  it  appears  Hiat  the  de- 
cision of  Justice  Story  In  Wood  v.  Dummer, 
3  Mason,  308,  Fed.  Cas.  No.  17,944,  was  main- 
ly relied  on.  This  case  was  one  where  the 
stockholders  of  a  bank,  for  the  purpose  of 
liquidating  Its  affairs,  divided  the  capital 
without  reserving  sufficient  to  pay  the  debts, 
and  the  right  of  recovery  was  placed  ex- 
pressly on  the  ground  that  the  capital  stock 
being  a  trust  fund,  might  be  followed  by  the 
creditors  into  the  hands  of  any  person  having 
notice  of  the  trust  attached  to  it  and  that  as 
to  the  stockholders  themselves,  there  could  be 
in  the  case  no  pretense  to  say  that  both  in 
law  and  In  fact  they  were  not  affected  with 
the  most  ample  notice.  Justice  Story  held 
that  under  the  charter  of  the  company,  the 
capital  stock  was  a  trust  fund  for  the  cred- 
itors, and  the  stockholders,  upon  the  division, 
took  It,  subject  to  all  equities  attached  to 
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it,  aa  Imprened  with  tbe  trust  and  cum 
onere.  Such  dlrlfilou  of  tlie  capital  among 
BtocUiolders  on  liquidation  la  plainly  a  very 
different  transaction  from  tbe  receipt  by  tbe 
Btockbolder  of  dividends  of  a  going  company 
In  tbe  ordinary  course  of  business,  and  legally 
declared,  as  be  supposes,  from  tbe  profits, 
and  not  from  tbe  capital.  As  to  such  in- 
nocent stockbolder,  wbo  is  liable  only  by 
reason  of  a  constructive  or  implied  trust 
wblcb  arose  by  reason  of  bis  receipt  of  tbe 
dividends,  and  wblch  arose  also  at  tbe  time 
of  tbe  receipt,  I  tbink  tbe  statute  sbould  be 
beld  applicable.  Tbe  other  stockholders, 
however,  Hendershot,  Welsh,  and  Stephens, 
wbo  were  also  tbe  sole  directors  and  oflBcers 
of  the  company,  as  early  as  March,  188S, 
knew  that  the  dividends  were  not  paid  from 
the  profits,  but  from  the  capital  Their 
receipts  of  tbe  dividends  were,  therefore,  in 
fraud  of  tbe  company  and  of  its  creditors, 
and  a  court  of  equity  will  not,  on  their  be- 
half, interpose  the  bar  of  the  statute.  Tbe 
circumstance  that,  under  tbe  corporation  act 
(Laws  1896,  p.  286,  c.  186,  I  80),  tbey  are  not 
liable  as  directors  after  six  years,  does  not 
affect  their  liability  as  stockholders  for  tbe 
amounts  actually  received  in  fraud  of  tbe 
company,  for  tbe  liability  of  each  of  tbe  di- 
rectors under  this  statute  is  for  the  return 
of  the  whole  dividend  paid  to  all  of  tbe 
Btoi^faolders  during  tbe  administration  of  tbe 
directors,  a  liability  different  in  its  character 
from  that  arising  from  tbe  actual  receipt  of 
funds.  Hendershot,  Welsh,  and  Stephens  are 
liable  for  tbe  amounts  received  by  them,  re- 
spectively, as  dividends  since  March,  190S, 
and  Downs,  since  August,  1886,  so  far  as  nec- 
essary to  pay  tbe  debts  of  tbe  company,  in- 
cluding tbe  expenses  of  administration.  As 
stockholders  tbey  are  not  liable  beyond  tbe 
amounts  respectively  received,  but  the  lia- 
bility Is  not  merely  for  a  proportionate 
share  of  tbe  indebtedness ;  and  therefore  tbe 
solvent  stockholders  must  make  up,  so  far 
as  they  are  chargeable  with  dividends,  tbe 
deficiency  of  the  Insolvent  estate  of  Stephens 
to  pay  its  share  of  the  debts.  The  bill  is  not 
framed  to  eitforce  any  liability  as  directors, 
and  no  decree  can  be  made  on  that  basis. 

The  defendants  Welsh  and  Stephens'  ad- 
ministrator file  separate  cross-bills,  based  on 
tbe  agreement  of  April  1, 1892,  relating  to  tbe 
payment  of  dividends  before  salaries.  Tbe 
cross-bill  of  Stephens'  administrator  is  filed 
against  Hendershot,  and  that  of  Welsh 
against  both  Hendershot  and  Stephens'  ad- 
ministrator. Neither  tbe  receiver  nor  tbe 
company  is  a  party  defendant  to  either  cross- 
bill. Both  bills  make  charges  against  Hen- 
dershot, relating  to  the  management  of  tbe 
business,  but  the  whole  relief  claimed  at  tbe 
hearing  rests  on  the  enforcement  of  the 
agreement,  by  declaring  a  primary  liability 
to  the  receiver  on  the  part  of  Hendersbot  on 
account  of  bis  receipt  of  salaries  under  the 
agreement.  Neither  of  the  cross-complaio- 
ants  oSks  In  th|i  suit  a  decree  against  Hen- 


dershot for  tbe  payment  to  themselves  of 
the  amounts  withdrawn  by  him,  or  claim 
that  there  were  any  profits  applicable  to 
either  dividends  or  salaries,  under  the  agree- 
ment after  1896,  or  at  least  1898.  For  the 
reasons  above  given  the  receiver  is  not  at 
all  entitled  to  an  account  of  the  salaries 
under  tbe  agreement  for  tbe  purpose  of  pay- 
ing debts,  and  there  should  be  on  his  decree 
no  provision  for  this  Indirect  recovery  of  the 
salaries,  by  establishing  an  order  of  liability 
between  the  defendants  themselves,  based 
on  an  agreement  which  be  cannot  enforce. 
If  the  receiver  was  entitled,  as  he  claimed  in 
his  bill,  to  a  decree  for  the  return  of  all 
salaries  paid  under  the  agreement,  as  welt 
as  all  dividends,  then  a  settlement  of  the 
order  of  liability,  as  between  dividends  and 
salaries,  might  be  proper.  Tbe  cross-bills 
must  therefore,  on  tbe  evidence  be  disposed 
of  as  Independent  suits  in  equity  against 
Hendershot  and  Stephens'  estate  for  an  ac- 
counting for  tbe  salaries.  Considered  on  this 
basis,  they  must  both  be  dismissed.  -v 

StepbNiB  received  no  salary  wltbln  six 
years  from  tbe  time  of  filing  tbe  bill,  and 
any  claim  of  Welsh  against  bim  is  outlawed. 
Hendershot's  salary  was  received  with  the 
assent  of  both  Welsh  and  Stephens,  who 
knew  tbe  financial  condition  of  tbe  com- 
pany, but  desired  tbe  continuance  of  the 
business  by  Hendershot,  tbe  only  manager  of 
the  business  for  six  years  before  the  bill 
was  filed.  Neither  of  them,  therefore.  Is 
entitled  to  recover  back  from  Hendersbot 
tbe  salary  for  conducting  the  business  which 
tbey  together  controlled,  and  which  salary 
both  understood  he  was  receiving.  These 
payments,  made  by  consent  and  with  full 
knowledge  of  the  condition  of  tbe  company, 
cannot  be  recovered  or  brought  Into  account, 
on  tbe  gronnd  that  the  payment  allowed  by 
themselves  was  a  breach  of  the  contract 
with  them.  Treating  tbe  payments  of 
salaries  as  coming  within  tbe  scope  of  tbe 
contract  the  contract  must,  as  to  these  pay- 
ments, be  considered  as  waived  or  abandon- 
ed. But  I  think  tbat  tbe  sounder  view  Is 
that  these  payments  of  salaries  (at  least 
those  made  after  dividends  ceased  in  1900) 
were  not  considered  as  payments  controlled 
by  the  dividend  clause  of  tbe  agreement. 
For,  by  the  agreement,  neither  dividends 
nor  salaries  were  to  be  paid,  except  from 
profits,  and  from  1900,  at  least,  all  parties 
knew  that  there  were  no  profits  to  pay 
either  dividends  or  salaries.  And  from  this 
time,  at  least,  the  salary  was  by  common  con- 
sent treated  as  part  of  the  expense  of  carry- 
ing on  tbe  business.  If  this  view  be  correct. 
It  cannot  now  be  recovered  on  the  theory  that 
It  was  Intended  by  the  parties  as  a  payment 
out  of  profits  under  the  agreement  relating 
to  the  division  of  profits.  Both  cross-bills 
must  therefore  be  dismissed. 

On  behalf  of  Hendersbot  tbe  claim  is  also 
made,  by  answer,  but  not  by  cross-bill,  few 
tbe  enforcement  of  the  contract,  alleged  to 
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have  been  made  with  him  on  tbe  diTtslon  of 
the  aBseta,  that  Stephens  should  pay  $1,500 
on  the  Clinton  Bank  notes,  and  that  Welsh 
and  Stephens  should  take  care  of  the  balance 
due  on  these  notes,  if  the  assets  were  in- 
BufQcIent  This  enforcement  is  also  sought 
by  the  indirect  method  of  directing  a  primary 
liability  on  their  part  to  pay  any  decree  to 
the  receiver.  The  receiver  does  not  seek  the 
enforcement  of  tbta  contract  or  any  rights 
thereunder,  for  his  decree  is  based  on  the 
repudiation  of  its  validity.  Any  right,  there- 
fore, which  Hendershot  has  against  either 
Welsh  or  Stephens  under  such  contract.  Is 
a  matter  for  enforcement  by  an  independent 
suit,  and  not  by  a  direction  as  to  the  order 
of  liability  for  the  receiver's  decree.  The 
contract,  moreover,  if  considered  to  be  prov- 
ed by  Hendershot  establishes  a  liability 
which  is  purely  legal  and  not  equitable,  and 
both  Welsh  and  Stephens'  administrator  are 
entitled  to  its  establishment  In  a  legal  tribu- 
nal. In  Headley  v.  Leavitt  (Err.  &  App. 
1005),  60  Atl.  063,  a  claim  nnder  a  similar 
contract  was  sent  to  a  court  of  law  for  set- 
tlement. It  should  be  further  stated  that, 
as  against  the  administrator  of  Stephens, 
there  Is  no  evidence  of  his  intestate's  con- 
tract to  pay  the  balance  due  on  the  Clinton 
Bank  notes  after  paying  thereon  the  value 
of  the  goods  taken  by  Stephens,  except  that 
of  Hendershot  as  to  transactions  between 
the  Intestate  and  himself.  The  evidence  was 
objected  to  at  the  hearing,  and,  being  in- 
admissible under  the  evidence  act  (P.  L. 
1000,  p.  3te,  i  4),  cannot  be  considered.  On 
the  answer  of  Hendershot,  therefore,  there 
can  be  no  direction,  in  the  decree  in  tbe 
receiver's  bill,  that  a  primary  liability,  either 
for  the  Clinton  Bank  notes  or  any  other 
debt  of  the  company,  must  be  first  satisfied 
by  either  Welsh  or  the  Stephens'  estate,  Ije- 
cause  of  this  alleged  contract  on  the  division 
of  the  assets. 

Decree  will  be  advised  In  accordance  with 
this  opinion,  and  on  the  settlement  of  the 
decree  I  will  hear  parties  as  to  a  reference. 


LBNGTEI/  et  al.  v.  METER  et  aL 

(Court  of  Chancery  of  New  Jersey.   De&  28. 

1005.) 

1.  BASEinENTB— Light  and  Air. 

Where  a  deed  with  fall  covenants  of  war- 
ranty conveyed  certain  property,  including  a 
party  wall  containing  windows  overlooking  de- 
fendant's adjoining  property,  and  provided  that 
such  wall  should  remain  a  party  wall  and  that 
both  parties  should  be  entitled  to  rights  therein, 
the  grantee  in  the  deed  acquired  an  easement 
over  such  adjoining  property  of  the  right  to 
keep  such  windows  open  and  receive  light  and 
air  therefrom,  which  was  determinable  only  on 
tbe  nse  of  the  wall  for  bnilding  purposes  by  the 
adjoining  property  owner. 

[Eld.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Easements,  §§  35-^.] 

2.  Costs— Equitt  Scit— AppoBnonifENT. 

Complainants  sued  to  reform  a  deed  for 
fraod  and  to  restrain   the  violation  of  their 


easement  of  light  and  air  through  windows  in  « 
party  wall.  Defendant  the  grantor,  and  his 
grantee  of  the  adjoining  property  defended  the 
whole  case  jointly,  under  circumstances  indicat- 
ing that  the  grantor  was  interested  in  de- 
feating complainants'  claim.  A  large  part  of 
the  expense  was  caused  by  the  charge  of  fraud 
alleged  by  complainants,  which  was  not  sua- 
tained;  but  complainants  were  succeasfnl  in 
restraining  the  violatiMi  of  their  alleged  ease- 
ment HM  that  each  party  having  parti&Uy 
succeeded,  no  costs  would  be  allowed  to  either. 
[Ed.  Note. — For  cases  in  point  see  voL  13, 
Cent.  Dig.  Co8t^  ||  OS-lOl,  111-114.] 

Bill  by  John  Lengyel  and  another  against 
Julius  Meyer  and  others  to  establish  an  al- 
leged right  to  the  use  of  windows  and  light 
and  air  through  the  same.  Decree  for  com- 
plainants. 

Harry  Meyer  and  Peter  Backes,  for  com- 
plainanta    David  H.  Bilder,  for  defendants. 

STEVENSON,  V.  C.  1.  The  allegations  In 
the  bill  to  the  effect  that  the  cov»iant  In 
relation  to  the  party  wall  was  fraudulently 
inserted  in  the  deed  to  the  complainants  with- 
out their  knowledge  or  consent  are  not 
only  not  proved  to  be  true,  but  are  proved  to 
be  false.  Counsel  for  complainants  on  the 
argument  abandoned  all  claim  that  the  deed 
from  Julius  Meyer  to  the  complainants  shonld 
be  reformed  so  as  to  excise  the  above-men- 
tioned covenant  The  claim  of  the  complain- 
ants In  this  cause  remaining  for  considera- 
tion is  confined  to  the  question  whether  un- 
der the  facts  proved,  allowing  the  deed  to 
stand  unimpeached,  on  the  ground  of  fraud, 
and  containing  this  covenant  relating  to  tbe 
party  wall,  the  complainants  are  entitled  to 
an  injunction  against  the  defendant  Lobsenz. 

2.  In  December,  1800,  the  complainants 
were  the  equitable  owners  of  a  lot  in  the 
city  of  Passaic,  25x100  feet  situate  on  the 
corner  of  Second  and  Bergen  streets.  Their 
title  was  created  by  an  agreement  with  one 
Samuel  Weinberger,  who  in  torn  held  a 
similar  agreement  with  Jnliua  Meyer,  the 
then  owner  of  tbe  property.  Tbe  lot  was 
covered  for  a  distance  of  00  feet  from  the 
front  of  a  four-story  brick  building.  Julias 
Meyer,  from  whom  this  equitable  title  in  the 
complainants  had  come,  was  the  owner  of  a 
lot  25x100  feet  adjacent  on  the  south  to  the 
lot  which  the  complainants  had  contracted 
to  buy.  This  adjacent  lot  was  vacant,  excei)t 
so  far  as  it  was  occupied  by  the  small  one- 
story  building  hereinafter  mentioned.  'As  a 
matter  of  fact  the  southerly  wall  of  the  brick 
building  throughout  its  entire  length,  extend- 
ing back  00  feet  from  Second  street  rested 
almost  equally  upon  the  complainants'  lot 
and  the  lot  retained  by  Julius  Meyer.  The 
stone  foundation  wall  Is  2  feet  thick.  For 
a  certain  height  the  brick  wall  resting  npoa 
the  stone  foundation  is  16  Inches  thick,  and 
the  upper  portion  of  the  brick  wall  Is  12 
inches  thick.  The  position  of  the  wall  and 
its  thickness,  which  is  quite  h^ond  the  re- 
quirements of  a  single  building,  indicate  that 
It  was  constructed  by  Mr.  Meyer  as  a  party 
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wall,  to  be  lued  tor  the  purposes  of  a  build- 
ing on  eadi  lot  The  first  story  of  the  com- 
plainants' building  was  constructed  for  use 
as  a  store  or  place  of  business  and  is  now 
used  for  such  purpose.  Tbe  tbree  upper 
stories  are  divided  into  apartments  for 
families.  In  order  to  supply  light  and  air 
to  tbe  apartments  situate  on  tbe  soutlierly 
side  of  tbe  building,  as  tbe  bill  alleges,  "tbe 
said  Julius  Meyer  caused  to  be  constructed 
in  tbe  southerly  wall  of  tbe  said  building 
22  windows  overlooking  tbe  adjoining  prem- 
ises belonging  to  tbe  said  Meyer,  and  at  the 
same  time  the  said  Meyer  caused  to  be  erect- 
ed and  constructed  on  tbe  adjoining  property 
on  the  south  a  one-story  brick  building  to 
be  used  and  which  Is  now  used  for  store 
purposes."  The  proofs  show  that  with  all 
these  windows  opening  upon  his  practically 
vacant  lot,  Julius  Meyer  agreed  to  sell  the 
comer  lot  with  Its  building,  and  the  equitable 
title  created  by  this  agreement  became  vest- 
ed in  the  complainants.  Tbe  contract  be- 
tween complainants  and  Samuel  Weinberger, 
under  which  the  complainants  acquired  their 
title,  expressly  provides  for  the  conveyance 
of  tbe  land  "with  tbe  building  thereon  erect- 
ed"; and  further  provides  that  upon  tbe 
stipulated  payments  being  made  Weinberger 
would  procure  a  proper  deed  to  be  made  by 
Julius  Meyer  conveying  tbe  property  to  tbe 
complainants  free  from  all  incumbrances, 
with  full  covenants  including  warranty. 
Whether  tbe  contract  between  Meyer  and 
Weinberger  was  tbe  same,  mutatis  mutandis, 
as  the  contract  between  Weinberger  and  tbe 
complainants,  it  is  unnecessary  to  Inquire 
on  account  of  tbe  subsequent  carrying  out  of 
both  contracts. 

When  the  complainants  made  their  con- 
tract with  Weinberger  upon  which  they  made 
a  substantial  payment,  they  supposed  that 
tbe  entire  wall  rested  upon  the  25-foot  lot, 
which  by  the  contract  they  were  to  acquire. 
Their  counsel,  however,  discovered  what  the 
situation  of  the  wall  was,  and  thereupon  he 
Informed  the  complainants,  and  a  survey  was 
made  which  showed  all  parties  the  true  loca- 
tion of  tbe  wall,  that  tbe  wall  stood  manifest- 
ly as  a  party  wall.  What  relief  the  com- 
plainants would  have  been  entitled  to  In  a 
court  of  equity  on  the  ground  of  mistake  or 
on  the  ground  of  fraud  if  they  had  made 
complaint  immediately  upon  making  this 
discovery,  we  need  not  discuss ;  nor  need  we 
discuss  the  nature  and  extent  of  the  rights 
which  the  complainants  and  Julius  Meyer, 
respectively,  would  have  enjoyed  In  respect 
of  this  wall,  and  particularly  In  respect  of 
the  windows  therein,  in  case  the  deed  from 
Jollus  Meyer  to  the  complainants  had  followed 
the  agreement  and  had  conveyed  tbe  comer 
lot  26  feet  by  100,  with  tbe  brick  building 
erected  thereon.  What  tbe  complainants 
might  have  done,  what  rights  they  would 
have  enjoyed,  whether  the  complainants  did 
ot  did  not  place  themselves  In  a  worse 
position  by  accepting  the  deed  which  finally 


tbey  did  accept,  or  whether  that  deed  with 
Its  covenant  In  reference  to  tbe  party  waU 
merely  expressed  what  would  have  been  im- 
plied in  case  such  covenant  had  not  been  in- 
serted in  the  deed.  These  are  all  questions 
which  may  be  dismissed  without  considera- 
tion. What  the  parties  with  full  knowledge 
of  the  facts  did,  was  this:  Tbey  met  with 
counsel  and  an  Interpreter,  and  tbe  result 
was  that  tbe  deal  was  closed,  and  the  war- 
ranty deed  from  Julius  Meyer  to  the  com- 
plainants was  delivered,  to  which  deed,  how- 
ever, was  added  the  following  covenant: 
"It  is  hereby  stipulated  and  agreed  by  tbe 
said  parties  for  themselves,  their  beirs,  ex- 
ecutors, administrators,  and  assigns,  that  the 
wall  on  tbe  southerly  side  of  the  building 
on  the  lot  herein  conveyed,  which  wall  is  16 
inches  wide  at  tbe  first  story,  8  Inches  on  the 
lot  herein  conveyed,  and  8  Inches  on  the  lot 
adjoining,  and  12  Inches  above  the  first  story, 
7%  Inches  on  the  lot  herein  conveyed,  and 
4^  inches  on  the  lot  adjoining,  shall  be  a 
party  wall,  and  both  parties  entitled  to  rights 
therein;  the  party  of  the  first  part  owning 
the  said  lot  adjoining." 

Subsequently  Julius  Meyer  conveyed  the 
vacant  lot  to  the  defendant  Lobsenz,  who  con- 
fessedly occupies  with  respect  to  this  con- 
troversy tbe  same  position  that  Julius  Meyer 
would  have  occupied  If  he  had  retained  the 
ownership  of  the  vacant  lot  The  dispute 
between  the  parties  In  this  cause  has  not 
arisen  from  any  attempt  on  the  part  of  either 
Meyer  or  Lobsenz  to  use  the  wall  in  question 
as  a  party  wall,  and  by  such  use  to  obstruct 
the  passage  of  light  and  air  through  tbe 
complainants'  windows.  The  defendant 
Lobsenz  claims  the  right  to  block  up  these 
windows  with  thin  brick  walls,  erecting  tbe 
same  upon  tbe  window  sills,  without  tres- 
passing upon  tbe  land  of  tbe  complainants. 
The  complainants  allege  that  Lobsenz  has 
sought  to  compel  them  to  pay  him  for  tbe 
privilege  of  maintaining  the  windows.  Lob- 
senz alleges  that  the  tenants  of  the  complain- 
ants have  thrown  articles  out  of  the  windows 
upon  his  lot,  and  have  also  trespassed  upon 
the  roof  of  his  one-story  building  causing  the 
roof  to  leak,  etc.  These  matters,  however, 
seem  to  be  of  no  importance.  If  tbe  com- 
plainants are  entitled  to  an  easement  of  light 
and  air,  tbe  defendant  Lobsenz  cannot  be 
permitted  to  interfere  with  that  easement  by 
blocking  up  tbe  windows  for  the  purpose  of 
protecting  bis  property  from  trespass  through 
the  windows.  Bloom  v.  Koch,  63  N.  J.  Eq. 
10,  60  Atl.  621  (1902).  Excluding  from  con- 
sideration both  the  fact  that  this  wall  from 
its  position  and  size  appears  to  have  been  de- 
signed as  a  party  wall,  and  the  express 
covenant  relating  to  the  wall  contained  In 
the  deed,  there  can  be  no  question  that  under 
the  settled  law  of  New  Jersey  the  conveyance 
of  this  lot  and  building  to  the  complainants 
created  by  implication  an  easement  of  light 
and  air  for  t^e  benefit  of  the  existing  win- 
dows.   These  windows  plainly   are   "neces- 
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sary"  to  the  enjoyment  of  the  npper  storiea 
of  the  bnlldlng  within  the  meaning  defined, 
BO  tai  as  snch  meaning  has  been  defined  by 
the  decisions  of  the  conrta  of  this  state.  Snt- 
phen  ▼.  Thertcelson,  88  N.  J.  Eq.  818,  823 
(1884) ;  Johnson  v.  Hahne,  61  N.  X  Bq.  438, 
441,  48  Atl.  5  (1901) ;  Toothe  r.  Bryce,  60  N. 
J.  Bq.  589,  594,  25  Atl.  182  (1892). 

It  may  be  that  the  doctrine  ander  which 
the  easement  of  light  and  air  la  created  by 
an  Implied  grant  or  an  Implied  reservation 
ought  not  to  be  extended.  The  rule  which 
permits  an  Implied  reservation  of  this  ease- 
ment has  been  criticised  by  Vice  Chancellor 
Pitney  (Toothe  v.  Bryce,  50  N.  J.  Bq.  589,  25 
AtL  182  [1892]),  in  which  criticism  Vice 
Chancellor  Stevens  seems  to  concnr.  Den- 
man  V.  Mentz,  63  M.  J.  Bq.  613,  616,  617,  52 
Atl.  1117  (1902).  To  many  minds  the  rule 
prevailing  in  Massachusetts  and  in  other 
states  that  In  cases  like  the  present  one  the 
easement  of  light  and  air  can  only  be  created 
by  an  express  grant,  or  an  express  reserva- 
tion, may  seem  more  consistent  with  the 
American  view  of  this  easement  and  less  lia- 
ble to  produce  situatioiis  of  hardship  and  in- 
justice than  the  rule  which  prevails  In  New 
Jersey.  See  Keats  v.  Hugo,  115  Mass.  204, 
15  Am.  Rep.  SO  (1874).  But  the  duty  of  this 
court,'  whatever  may  be  the  views  of  in- 
dividual judges,  is  to  fairly  apply  the  es- 
tablished law  of  the  state.  That  law,  leaving 
out  of  view  the  party  wall,  gives  the  com- 
plainants the  easement  which  they  claim, 
and  entitles  the  complainants  to  the  remedy 
of  an  injunction  to  protect  the  enjoyment  of 
their  easement  from  the  conduct  of  the  de- 
fendant Lobsenz  In  blocking  up  their  win- 
dows. The  narrow  question  is  whether  the 
existence  of  the  party  wall  under  this  ex- 
press covenant  in  the  deed  makes  the  case 
an  exception  to  the  general  rule,  so  as  to 
prevent  the  deed  in  which  the  covenant  ap- 
pears, from  creating  the  easement  of  light 
and  air  by  implication  by  an  Implied  grant. 

There  seems  to  be  two  ways  in  which  an  ex- 
press covenant  In  a  deed  may  have  the  eflFect 
to  prevent  the  creation  of  an  easement  by  an 
Implied  grant.  One  of  these  ways  is  ex- 
hibited where  the  express  covenant  and  the 
Implied  grant  relate  directly  to  the  same 
subject-matter.  The  rule  to  be  applied  In 
such  cases  Is  contained  In  the  maxim  "ex- 
pressum  facit  cessare  taciturn."  Greer  v. 
Van  Meter,  54  N.  J.  Bq.  270,  33  Atl.  794 
(1896);  Bloom  v.  Koch,  supra.  It  Is  quite 
evident,  I  think,  that  the  express  covenant  in 
this  case  does  not  relate  directly  to  the  recep- 
tion of  light  and  air  through  the  complain- 
ants' windows.  In  making  the  covenant  the 
minds  of  the  parties  were  engaged  in  deal- 
ing with  the  status  of  the  wall  as  an  ap- 
purtenance to  the  existing  building,  and  as 
an  appurtenance  to  a  building  which  might 
thereafter  be  erected  upon  the  adjacent  lot. 
The  covenant  Ignores  the  existence  of  the 
windows,  and  apparently  Is  in  the  same  form 
In  which  it  would  have  been  cast  if  no  win- 


dows In  fact  had  been  In  exlatence.  The 
other  way  in  which  an  express  covenant  may 
operate  to  prevent  the  grant  of  an  easemoit 
by  implication  is  exhibited  where  the  rights 
created  by  the  express  covenant  are  Incon- 
sistent with  the  enjoyment  of  the  easement 
The  maxim  "expressum  f aclt  cessare  tadtum" 
also  applies  to  this  class  of  cases  but  manifest- 
ly for  a  different  reason  from  that  which  sus- 
tains Its  application  to  the  class  of  cases  first 
above  mentioned.  In  Denman  y.  Mentz,  63  M. 
J.  Bq.  618,  52  Aa  1117  (1902)^  an  express  cov- 
enant against  incumbrances  was  held  to  pre- 
vent the  creation  of  an  easement  of  light 
and  air  for  the  benefit  of  the  grantors'  build- 
ing by  an  implied  reservation.  A  covenant 
on  the  part  of  the  grantor  that  the  granted 
land  was  free  from  all  Incumbrances  was 
held  to  be  Inconsistent  with  an  Implied  pro- 
vision to  be  read  Into  the  instrument  creat- 
ing an  Incumbrance. 

I  do  not  find  that  the  existence  of  this 
party  wall  and  of  the  express  covenant  In 
relation  to  It  contained  in  the  deed  Is  In- 
consistent with  the  establishment  of  an  ease- 
ment of  light  and  air  In  some  form.  Let  It 
be  assumed  that  the  covenant  gives  the  de- 
fendant Lobsenz  the  right  to  close  up  all  the 
windows  BO  as  to  make  the  entire  wall  solid 
at  all  points  and  equally  capable  at  every 
point  of  holding  beams  and  performing  the 
functions  of  a  party  wall.  It  is  not  necessary 
to  decide  that  the  correct  construction  of 
this  covraant  leads  to  any  such  result  The 
matter  may  all  be  left  open,  so  far  as  this 
case  Is  concerned.  The  above  assumption, 
however,  establishes  a  condition  which  gives 
the  argument  against  the  existence  of  the 
easement  In  any  form  the  greatest  possible 
force.  We  may  note  in  passing  that  the 
covenant  was  made  with  reference  to  an 
existing  wall,  which  In  fact  had  windows, 
and  that  it  is  plainly  possible  to  use  the  wall 
to  a  large  extent  as  a  party  wall  without 
entirely  bloddng  up  all  these  windows.  It 
may  be,  also,  that  owing  to  some  other  con- 
ditions which  appear  from  the  evidence,  but 
which  I  have  not  described,  the  right  of  the 
defendant  Lobsenz  to  use  this  wall  as  a 
party  wall  In  the  ordinary  way  Is  subjected 
to  modification.  I  do  not  pause  to  consider 
these  matters  because  upon  the  extreme 
supposition  that  under  this  covenant  the  de- 
fendant Lobsenz  may  at  any  time  erect  a 
building  upon  his  lot  and  use  the  entire 
length  and  height  of  this  wall  as  a  party  wall 
to  sustain  his  beams  and  constitute  one  side 
of  his  building,  placing  his  beams  wherever 
he  may  see  fit  and  rendering  the  wall  at  all 
points  uniformly  strong  and  thick,  my  con- 
clusion Is  that  If  our  New  Jersey  doctrine  of 
easements  of  light  and  air  by  Implied  grant 
is  fairly  applied,  it  must  be  held  that  the 
complainants'  building  has  at  least  a  modi- 
fied easement. which  only  the  actual  use  of 
this  wall  by  the  owner  of  the  adjacent  lot 
as  a  party  wall  can  Interfere  with  or  destroy. 
There  seems  to  be  no  reason  why  an  ease- 
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ment  of  light  and  air  may  not  be  created, 
which  shall  be  determinable  upon  the  hap- 
pening of  some  condition  within  the  control 
of  the  parties  to  the  Instrument,  by  which 
expressly  or  impliedly  the  easement  is  cre- 
ated. 

The  easonent  in  its  ordinary  form  Is  liable 
to  proTe  a  somewhat  uncertain  and  even 
transient  form  of  property.  In  order  to  its 
continued  enjoyment  the  windows  to  which  it 
relates  must  be  maintained  without  change 
of  location.  The  value  of  the  easement  may 
depend  upon  the  maintenance  of  a  frail  and 
ruinous  building  or  the  ability  of  the  owner 
of  the  dominant  tenement  to  replace  such 
building  with  another  having  windows  In  the 
same  places.  Johnson  v.  Hahne,  supra; 
City  National  Bank  v.  Van  Meter,  59  N.  J. 
Eq.  32,  45  Atl.  280  (1886).  It  may  be  ob- 
served, also,  that  even  though  the  easement 
of  light  and  air  may  not  be  acquired  by 
prescription,  the  owners  of  buildings  fre- 
quently open  windows  upon  their  neighbor's 
land  in  order  to  receive  light  and  air  through 
them,  to  the  same  extent  as  if  they  had  an 
easement,  although  they  are  well  aware  that 
at  any  time  their  windows  are  liable  to  be 
doeed.  The  reception  of  light  and  air 
through  windows  may  be  of  great  practical 
value  to  the  owner  of  a  building,  notwith- 
standing the  fact  that  this  light  and  air  may 
toe  cut  off  at  any  time  when  the  owner  of  the 
adjacent  land  may  so  elect  There  is  no 
reason  why  an  easement  of  light  and  air 
cannot  be  expressly  granted,  so  as  to  endure 
for  the  benefit  of  windows  through  a  party 
wall  until  such  party  wall  shall  be  applied 
to  tlie  use  of  an  adjacent  building.  This,  I 
think,  la  precisely  what  these  contracting 
parties  did.  The  Implied  grant  of  the  ease- 
ment of  light  and  air  Is  modified  by  the  ex- 
press covenant  to  the  extent  that  the  ac- 
complishment of  all  the  objects  of  the 
coTenant — the  enjoyment  of  all  the  rights 
created  by  it — ^Imxrases  such  modification. 
The  complainants,  I  think,  have  a  right  to 
the  enjoyment  of  this  easement  until  the  de- 
fendant Lobsens,  In  the  exercise  of  his  right 
to  use  the  wall  as  a  party  wall  (whatever  the 
extent  of  that  right  may  be),  shall  neces- 
sarily modify  or  destroy  the  complainants' 
right  Inasmuch  as  the  defendant  Lobsenz 
has  threatened  to  wall  up  the  complainants' 
windows,  not  for  the  purpose  of  any  use  of 
the  wall  by  him  as  a  par^  wall,  but  merely 
for  the  purpose  of  shutting  off  the  complaln- 
ante"  light  and  air,  and  blocking  up  openings 
through  which  persons  may  go,  and  objects 
may  be  discharged  from  the  complainants' 
tnillding  onto  his  (Lobsenz's)  premises,  the 
complainants,  I  think,  are  entitled  to  an  in- 
junction. The  decree  will  not  attempt  to 
construe  this  covenant  so  as  to  define  the 
extent  of  the  defendant  Lobsenz's  right  to 
use  the  wall  as  a  party  wall  because  this 
court  in  this  case  has  no  Jurisdiction  of  that 
matter.    The  conduct  of  the  defendant  com- 


plained of,  which  will  be  'restrained  by  the 
injunction,  has  no  possible  relation  to  any 
right  which  be  claims  to  use  the  wall  as  a 
party  wall  under  the  covenant 

3.  Counsel  for  defendants  urges  that  the 
defendant  Julius  Meyer  is  entitled  to  have 
the  bin  dismissed  as  to  him  with  costs  inas- 
much as  the  charge  of  fraud  in  respect  of 
the  covenant  relating  to  the  party  wall  con- 
tained in  the  deed  from  him  to  the  com- 
plainants has  been  disproved  and  abandoned. 
Julius  Meyer,  however,  has  defended  this 
whole  case  Jointly  with  the  defendant  Lob- 
senz, a  single  Joint  answer  being  filed. 
Moreover,  it  appears  that  Meyer  conveyed  the 
servient  tenement  to  Lobsenz  and  for  all  that 
appears  he  may  have  given  a  covenant  against 
Incumbrances.  However,  that  may  be,  Meyer 
has  defended  the  whole  case  precisely  as  Lob- 
senz has  defended  it  and  there  are  indica- 
tions that  he  was  interested  in  some  way  in 
defeating  the  complainants'  claim,  not  only 
to  a  reformation  of  their  deed,  but  to  the 
remedy  of  an  injunction.  On  the  other  hand, 
a  large  part  of  the  expense  of  this  cause  has 
been  caused  by  the  false  charge  of  fraud 
contained  In  the  complainants'  bill  on  which 
they  founded  their  prayer  that  their  deed 
from  Meyer  should  be  reformed. 

Under  the  circumstances,  each  party  hav- 
ing partly  succeeded,  no  costs  will  be  allowed 
to  either. 


In  re  FERDON'S  BSTATB. 

(Preroeatlve   Court   of  New   Jersey.    Oct   18, 
1905.) 

Girr— BviDENCK  to  Establish— BxEctnoBfl— 

Assets. 
A  note  payable  to  an  intestate  had  been  in- 
ventoried as  an  asset  of  her  estate.  A  person 
not  a  party  to  the  note  by  petition  to  the 
orphans*  court  asked  an  order  directing  the  ad- 
ministrator to  deliver  the  note  to  him.  On  an 
order  to  show  cause,  petitioner's  proofs  tended 
to  show  that  the  note  took  the  place  of  a  previ- 
ous note  made  by  the  same  maker  to  a  person 
previously  deceased,  which  petitioner  claimed 
had  been  given  by  her  to  the  intestate  for  life 
and  on  her  death  to  petitioner. 

Held,  that  the  orphans'  court  properly  re- 
fused the  order  sought  (1)  because  there  was  no 
suflSdent  proof  of  the  gift  which  petitioner 
claimed,  and  (2)  because,  if  sufficient  proof  had 
been  made,  the  court  bad  no  jurisdiction  to  de- 
termine the  equitable  ownership  in  the  absence 
of  parties  who  might  contest  that  claim. 

(Syllabus  by  the  Court) 

Appeal  from  Orphans'  Court,  Bergen  County. 

In  the  matter  of  the  estate  of  Louisa  Fer- 
don,  deceased.  From  a  decree  of  the  or- 
phans' court  on  petition  of  Stephen  B.  Fer- 
don,  he  appeals.    Modified. 

Charles  B.  Dunn  and  Michael  Dunn,  ft>r  ap- 
pellant   Cornelius  Doremus,  for  respondent 

MAOIE,  Ordinary.  This  appeal  challenges 
the  correctness  of  a  decree  of  the  orphans' 
court  of  Bergen  county,  made  upon  the  peti- 
tion of  Stephen  B.  Ferdon,  the  appellant 
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The  petitioner  represented  that  Lonlsa  Fer- 
don,  the  mother  of  appellant,  had  died  Intes- 
tate, and  that  letters  of  administration  bad 
been  granted  upon  her  estate  to  Clarence 
Mayble,  who  had  Included  In  the  inventory 
of  the  assets  of  the  estate  a  note  made  by  L. 
L.  Conklln  to  the  order  of  the  Intestate  for 
$500.  The  petition  avers  that  the  note  was 
not  the  property  of  Louisa  Ferdon,  but  of  ap- 
pellant Thereupon  the  petitioner  asked  an 
order  requiring  the  administrator  to  show 
cause  why  the  note  should  not  be  delivered 
to  appellant  Upon  the  petition  and  affidavits 
annexed,  a  rule  to  show  cause  why  the  note 
In  question  should  not  be  delivered  to  Stephen 
B.  Ferdon,  the  petitioner,  was  allowed  and 
brought  to  hearing.  Thereupon  the  order  ap- 
pealed from  was  made,  decreeing  that  the 
note  In  question  was  an  asset  of  the  estate 
of  Louisa  Ferdon,  deceased,  for  which  her  ad- 
ministrator should  account 

Appellant's  evidence  presents  the  following 
case:  One  Jane  Berdan,  who  died  at  a  time 
not  spedfled,  but  long  before  the  date  of  the 
note  in  question,  had.  In  her  lifetime,  a  note 
made  to  her  by  Lewis  L.  Conklln  for  $500, 
with  Interest.  There  is  some  evidence  that 
she  left  at  her  death  written  directions  re- 
specting that  note,  but  the  directions  are  not 
produced,  nor  is  it  made  to  appenr  that  they 
were  testamentary  In  character.  But  It 
does  appear  that  after  her  death  Stephen 
Berdan,  her  husband,  had  possession  of  the 
note  and  dealt  with  it  as  if  it  was  held  by 
him  upon  a  trust  to  pay  to  Louisa  Ferdon 
the  interest  thereof  during  her  life  and  after 
her  death  to  pay  the  principal  to  Stephen 
B.  Ferdon  the  appellant  It  appears  that 
Stephen  Berdan  continued  to  pay  the  interest 
on  $500  to  Louisa  Ferdon  until  August  1, 1870, 
when,  pursuant  to  an  agreement  executed  by 
Louisa  Ferdon  and  her  husband  and  Stephen 
B.  Ferdon,  the  appellant  Stephen  Berdan  de- 
livered the  note  to  Louisa  Ferdon  and  was  re- 
leased and  discharged  from  all  liability  there- 
for by  the  said  Louisa  Ferdon  and  her  hus- 
band and  Stephen  B.  Ferdon.  The  note  thus 
delivered  was  the  note  given  by  Conklln  to 
Jane  Berdan.  Appellant  testifies  that  he 
left  that  note  with  his  mother  so  that  she 
might  collect  the  Interest.  He  asserts  that 
he  never  knew,  until  after  his  mother's  death, 
that  a  new  note  had  been  made  by  Conklln  to 
the  order  of  his  mother.  Conklln  Is  now 
dead.  Appellant  insists  that  the  note  inven- 
toried represents  the  note  originally  made 
by  Conklin  to  Jane  Berdan,  and  lays  his  claim 
upon  the  gift  of  Jane  Berdan  to  bis  mother 
Louisa  Ferdon  for  life,  and  to  blm  upon  her 
death. 

The  court  below  refused  the  relief  prayed, 
upon  the  ground  that  appellant  bad  not  es- 
tablished his  claim  by  proof.  The  order  may 
well  be  supported  upon  the  grounds  stated 
in  the  orphans'  court  The  money  due  upon 
the  original  note  to  Jane  Berdan  is  not  shown 
to  have  been  disposed  of  by  her  by  any  testa- 


mentary disposition,  nor  by  any  proof  of 
a  gift  Inter  vivos.  Until  such  proof  is  i>re- 
sented,  it  remains  the  property  of  the  rep- 
resentative of  Jane  Berdan.  But  If  proof 
by  the  appellant  could  raise  tlie  questicKi  be 
seeks  to  have  solved.  It  la  manifest  that  be 
has  resorted  to  a  tribunal  Incompetent  to 
give  relief.  The  relief  he  asks,  namely,  de- 
livery of  the  note  to  him,  would  leave  htm 
as  far  from  effective  relief  as  when  he  filed 
bis  petition.  His  claim,  if  he  has  any  claim 
which  can  be  sustained,  is  to  be  pursued  In 
a  court  of  equity,  and  as  against  the  maker 
of  the  note  or  his  representatives.  They  are 
not  parties  to  this  proceeding.  If  the  note 
inventoried  represents  the  original  note,  the 
administrator  of  Louisa  Ferdon  would  also 
be  a  necessary  party,  as  well  as  the  repre- 
sentatives of  Jane  Berdan,  deceased.  On 
such  a  proceeding  the  appellant  if  his  proof 
were  sufficient  might  obtain  relief. 

The  decree  of  the  orphans'  ooort  however, 
adjudicates  that  the  note  in  question  is  an 
asset  of  the  estate  of  Louisa  Ferdon,  to  be 
accounted  for  by  the  administrator.  This 
action  may  embarrass,  and  possibly  prevent 
petitioner  from  asserting  his  equitable  right 
in  a  proper  proceeding  with  proper  parties. 
The  proper  order  would  have  been  to  dis- 
cbarge the  order  to  show  cause  and  to  dis- 
miss the  petition. 

The  decree  appealed  from  will  be  thus 
modified,  and  affirmed  as  modified. 


BOLANO  V.  KAVENT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  20,  1905.) 

APPBAI.  and  EbBOB  —  DiSUISSAI.  —  iRBuni- 

ciENCT  or  Book. 

Where  a  book  furnished  the  Court  of 
Errors  and  Appeals  on  a  writ  of  error  contains 
no  transcript  of  the  proceedings,  no  pleadings 
in  the  court  below,  and  no  statement  of  the 
case,  there  is  nothing  up<xi  which  the  court  con 
act  and  the  writ  of  error  will  l>e  dismissed. 

[Ed.  Note. — For  cases  in  point  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  ||  2721,  S12&1 

Error  to  Supreme  Court 

Action  by  Matthew  Bolond  against  John 
Kaveny.  There  was  a  Judgment  of  the  Su- 
preme Court  (58  Atl.  09),  affirming  the  Judg- 
ment of  a  district  court  for  plaintiff,  and 
defendant  brings  error.    Dismissed. 

James  N.  Trimble  and  Elvin  W.  Crane,  for 
plaintiff  in  error.  Charles  C.  O'Connor,  for 
defendant  In  error. 

PER  CURIAM.  The  writ  of  error  was  re- 
turned with  a  Judgment  of  the  Supreme  Court 
(68  Atl.  99),  affirming  a  judgment  of  a  dis- 
trict court  The  book  furnished  the  court 
contains  no  transcript  of  the  proceedings,  no 
pleadings  In  the  court  below,  and  no  state  of 
the  case.  There  Is,  therefore,  nothing  up<» 
which  the  court  can  act,  and  the  writ  of  er- 
ror will  be  dismissed. 
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In  re  POLLBTS  ESTATE. 

(Prcrocative  Court  of  New   Jersey.    Dec.   14, 
1905.) 

1.  wnxs— constbuction— sxibstitutioh    of 
Words. 

A  testatrix  bequeathed  and  devised  to  her  in- 
tent daufhter  all  her  residuary  estate  abnolute- 
ly,  with  the  following  proviso:  "Provided,  how- 
ever, that  if  my  said  daughter  should  die  before 
attaining  the  age  of  21  years,  or  without  dis- 
posing of  the  same  or  all  of  it,  or  without  hav- 
ing  made  a  last  will  and  testament,"  thep  over. 
Held,  that  in  construing  the  proviso  "and" 
cannot  be  substituted  for  or,"  as  such  substitu- 
tion would  express  a  sense  contrary  to  the  plain 
intent  of  testatrix. 

2.  SAlfB. 

Considering  the  incapacity  of  the  infant 
to  make  a  will  or  dispose  of  property  during 
minority,  an  intent  is  disclosed  to  malce  ap- 
plicable the  first  contingency  to  the  period  of 
minority,  and  the  two  other  contingencies  to 
the  infant's  life  after  ceming  of  age. 
8.  Sauk— Oin  Ovbb. 

Upon  this  construction  the  power  of  dis- 
posal given  to  the  first  talcer  will  not  avoid 
the  gift  over,  if  the  first  contingency,  vis.,  death 
of  the  infant  during  minority,  shall  happen. 
Whether,  if  the  infant  survives  to  be  21,  the 
power  of  disposal  thus  given  will  not  avoid 
the  gift  over — quu;re. 
(Syllabus  by  the  Court,) 

Appeal  from  Orphans'  Conrt,  Passaic 
County. 

In  the  matter  of  the  estate  of  Eva  B. 
PoUey,  deceased.  From  an  order  holding 
that  a  certain  proTlslon  of  the  will  was  void. 
Rose  Ryerson  and  Laura  Watson  appeal. 
Reyersed. 

Pitney  &  Hardin,  for  appellants.  Horton 
k  Tilt,  for  respondent 

MAGIB,  Ordinary.  Eva  R.  Polley,  by  her 
will  probated  May  11,  1900,  appointed  her 
mother.  Rose  Ryerson,  and  her  sister,  Laura 
Watson,  executrices,  and  directed  them  to 
pay  debts  and  funeral  and  testamentary  ex- 
penses, and  then  provided  as  follows:  "I 
glTe,  devise  and  bequeath  to  my  daughter 
Viola  Polley  all  my  estate,  both  real  and  per- 
sonal, of  every  kind  and  nature  whatsoever, 
to  be  hers  absolutely,  provided,  however, 
that  If  my  said  daughter  should  die  before 
attaining  the  age  of  21  years,  or  without 
disposing  of  the  same  or  all  of  It  or  with- 
out having  made  a  last  will  and  testament 
then  and  in  such  case  I  give,  devise  and 
bequeath  the  same  to  my  said  mother  and 
sister,  share  and  share  alike."  By  an  order 
made  March  30,  1905,  the  orphans'  court 
of  Passaic  county,  after  adjudicating  that 
the  proviso  of  the  will  above  quoted  was 
▼old,  directed  that  certain  chattels,  which 
comprised  the  residue  of  the  personal  estate 
of  the  testatrix  in  the  hands  of  the  execu- 
trices, should  be  delivered  to  Robert  H. 
Fordyce,  the  guardian  o(  Viola  Polley  (who 
la  a  minor),  on  his  paying  certain  sums 
which,  by  the  account  of  the  executrices 
previously  allowed  by  the  court,  were  due 
tlien  from  the  estate.    Notwithstanding  the 


adjudication  that  the  proviso  waa  void, 
which  adjudication  seems  necessarUy  to 
deny  any  contingent  interest  of  Rose  Ryer- 
son and  Laura  Watson  in  the  residue  of  tes- 
tatrix's personal  estate,  the  order  directed  the 
guardian  to  give  security  to  protect  their 
Interest.  The  appeal  before  me  Is  taken 
by  Rose  Ryerson  and  Laura  Watson  from 
the  order  above  stated,  and  they  claim, 
flrst,  tliat  the  orphans'  court  possessed  no 
Jurisdiction  to  pass  upon  the  meaning  of 
the  will  and  make  such  an  order  as  was 
made,  and,  second,  tliat  if  there  was  Juris- 
diction in  the  orphans'  court,  it  erred  In 
its  construction  of  the  proviso,  which  was 
adjudged  void. 

By  the  opinion  of  the  learned  Judge  of  the 
orphans'  court  it  appears  tliat  his  conclusion 
was  reached,  upon  the  ground  that  the 
three  distinct  contingencies,  on  the  happen- 
ing of  which  the  gift  over  was  to  take  effect, 
were  coterminous,  so  that  death  before  21 
years,  and  death  without  having  disposed 
of  all  the  gift  or  death  without  having  made 
a  will,  were  all  contingencies  applicable  dur- 
ing the  minority  of  the  Infant  Upon  such 
construction,  the  Inference  was  that  a 
power  of  complete  disposition  having  been 
disclosed,  the  gift  was  absolute,  and  the 
proviso  for  a  gift  over  was  unavailing.  If 
the  learned  Judge  correctly  divined  the  in- 
tent of  testatrix  as  disclosed  by  the  clause 
above  set  out  It  would  seem  that  his  deduc- 
tion Is  in  accord  with  the  well-known  rule 
that  an  absolute  gift  with  unlimited  power 
of  disposition,  will  not  be  limited  by  a  gift 
of  what  has  not  been  disiwsed  of,  because 
of  an  Incompatibility  of  the  gift  over  with 
the  absolute  gift  Borden  v.  Downey,  35 
N.  J.  Law,  74;  Downey  ▼.  Borden,  36  N.  J. 
Law,  400;  McC^ellan  v.  Larchar,  45  N.  J.  Eq. 
17, 16  Atl.  269;  Rodenfels  v.  Schumann,  45  N. 
J.  Eq.  383,  17  Atl.  688;  Dobfion  v.  Sevars.  52 
N.  J.  Eq.  611,  30  Atl.  477;  Id.,  63  N.  J.  Eq. 
847,  33  Atl.  388;  Annln's  Ex'rs  v.  Vandoren's 
Adm'r,  14  N.  J.  Eq.  135;  Benz  v.  Fabian, 
54  N.  J.  Eq.  615,  85  Atl.  760.  But  I  am 
unable  to  attribute  to  the  words  of  the  pro- 
viso the  meaning  which  the  court  below 
gives  to  them.  In  my  Judgment  the  words 
disclose  a  different  intent  on  the  part  of 
testatrix.  The  three  contingencies,  on  the 
happening  of  all  or  one  of  which  the  gift 
over  is  to  take  effect,  are  not  connected  by 
the  copulative  "and,"  but  by  the  disjunctive 
"or."  In  support  of  the  order  appealed 
from  it  Is  argued  that  "or"  may  be,  and  In 
this  case  should  be,  read  as  If  It  were  "and." 
There  Is  no  doubt  that  such  substitution 
has  been  made  in  many  cases.  Nevisou  v. 
Taylor,  8  N.  J.  Law,  43;  Den  v,  Mugway,  15 
N.  J.  Law,  332;  Holcombe  v.  Lake,  24  N. 
J.  Law,  688;    Id.,  25  N.  J.  Law,  609. 

In  the  Court  of  Errors  it  was  declared  that 
when  there  Is  a  devise  with  a  limitation 
over  In  case  the  devisee  die  under  21  or  with- 
out issue,  the  word  "or"  must  be  construed 
"and,"  unless  there  are  words  In  the  will  man- 
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Uesting  a  contrary  intention.  Holcombe  v. 
Lake,  25  N.  J.  Law,  61S.  Witb  such  a  lim- 
itation over,  the  Inference  of  an  intent  which 
conld  only  be  expressed  by  the  use  of  the  cop- 
ulative, la  so  persuaslye  as  to  require  that 
use,  unless  other  words  in  the  will  forbid  it 
But  where  the  limitation  oyer  is  on  contin- 
gencies which  indicate  in  their  language  a 
particular  Intent  which  would  not  be  ex- 
pressed by  the  substitution  of  "and"  for  "or," 
then  no  such  substitution  should  be  made. 
To  do  so  would  be  to  thwart  the  will  of  the 
testatrix.  In  this  case,  the  substitution  of 
"and"  for  "or"  would  be  contrary  to  the  mani- 
fest intention  of  the  testatrix  in  my  Judg- 
m«it.  At  the  time  of  the  execution  of  the 
will,  the  primary  beneficiary  was  an  infant 
of  a  few  years  of  age.  She  could  make  no 
will  until  she  became  of  age.  During  minori- 
ty, she  could  not  dispose  of  her  proper^. 
When  her  mother,  by  this  proviso,  made  a 
gift  over  upon  one  contingency,  viz.,  death  of 
the  infant  during  minority;  and  then  added 
two  other  contingencies,  viz.,  death  without 
having  disposed  of  the  property  and  death 
without  haying  made  a  will,  it  seems  to  me 
clear  that  her  Intent  was  that  the  latter  two 
contingencies  were  only  to  take  effect  on  the 
gift  after  the  infant  became  of  age,  and  was 
capable  of  making  a  will  and  disposing  of 
the  property.  It  should  be  read  thus :  "Pro- 
vided however  that  if  my  said  daughter 
should  die  before  attaining  the  age  of  21 
years,  or  'if  after  attaining  such  age  she 
should  die'  without  having  disposed  of  the 
same,  or  all  of  it,  or  without  having  duly 
made  a  last  will  and  testament,  then  •  •  • 
I  give,"  etc.  Upon  this  construction,  the 
first  contingency  is  the  only  one  operative 
during  the  infant's  minority.  When  the  other 
contingencies  come  into  operation  upon  the 
Infanf a  arriving  at  full  age.  It  may  be  ques- 
tioned whether,  since  a  complete  power  of  dis- 
position is  then  given,  they  will  not  be  wholly, 
void.  But  that  question  is  not  now  presented. 
It  results  that  it  was  erroneous  to  adjudi- 
cate that  the  proviso  is  void.  On  the  con- 
trary, that  part  which  provides  for  a  gift 
over  if  the  infant  dies  before  21,  is  effective, 
and  while  the  residue  may  be  taken  by 
the  infant's  guardian,  the  court  may  require 
security  to  be  given  to  those  who  will  suc- 
ceed if  that  contingency  happens,  pursuant 
to  the  proviso.  This  result  renders  it  un- 
necessary to  determine  whether  the  orphans' 
court  had  Jurisdiction  to  make  such  an  order. 
It  is  conceded  that  Its  power  in  that  respect 
arisea  solely  from  legislation  which  is  now 
contained  in  section  173  of  the  act  entitled 
"An  act  respecting  the  orphans'  court  and 
relating  to  the  powers  and  duties  of  the  ordi- 
nary and  the  orphans'  court  and  surrogates," 
approved  June  14,  1898.  Laws  1898,  p.  715. 
Whether  such  legislation  is  within  the  con- 
stitutional power  of  the  Legislature,  has 
been  questioned.  Adams  v.  Adams,  46  N.  J. 
Bq.  298,  19  Atl.  14.  In  re  Llpplncott's  Estate 
(N.   J.   Prerog.)    68  AtL   884.    It   may   be 


further  observed  that  the  transcript  dlBcloaes 
no  application  on  the  part  of  the  guardian, 
such  as  is  required  by  the  act  As  this  legis- 
lation seeks  to  transfer  to  the  orphans'  court 
the  Jurisdiction  which  the  court  of  chancery 
always  possessed  over  suits  for  the  re-xivery 
of  legacies,  and  the  incidental  Jurisdiction 
over  the  construction  of  wills,  it  is  not  possi- 
ble to  conceive  that  the  Legislature  intended 
that  the  orphans'  court  could  be  moved  to  act 
without  some  formal  petition  setting  out  the 
applicant's  claim.  If  the  legislation  Is  effect- 
ive, it  has  been  determined  that  an  order  or 
decree  made  thereon  will  have  no  force  as  to 
a  person  Interested,  unless  notice  to  him  has 
been  given  of  the  application.  Adams  v. 
Adams,  ubl  supra. 

It  therefore  seems  clear  that  a  formal  ap- 
plication should  be  made  in  such  cases,  and 
the  parties  in  Interest  should  be  brought  in 
by  some  process  or  notice.  But  upon  the  er- 
roneous construction  of  the  will  In  question, 
I  conclude  that  the  order  appealed  from  must 
be  reversed. 


WHITEHEAD  et  al.  v.  AMERICAN  LAMP 
&  BRASS  CO. 

(Court  of  Chancery  of  New  Jersey.    Dec.  29, 
1905.) 

1.  GUABAHTT— CONSTBUCTIOH— DTJBATION. 

Where  a  letter  of  a  guaranty  was  dated 
August  1,  1903,  and  recited  that  the  writer 
would  guaranty  purchases  made  by  a  third 
party  duridg  "this  year,"  the  guaranty  should 
be  construed  as  limited  to  the  remainder  of  the 
year  1903. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Guaranty,  8{  46,  47.] 

2.  Same  — Past  Irdbbtednbss  —  Coii8Idkiia- 

TION. 

A  guaranty  of  past  indebtedness  of  a 
third  person  without  a  consideration  passing 
to  the  guarantor  is  unenforceable. 

[Bd.  Note. — For  cases  in  point,  see  toL  25, 
Cent  Dig.  Ouarantr,  if  13-«0.] 

8.  OOSPORATIONB  —  IHDKBTXDNKSS  OT  TBIBO 
PebSONS  —  QUABAWTT  —  Ul^TBA  YlBSS— ES- 
TOPPSI>. 

Where  defendant  corporation,  engaged  in 
a  manufacturing  business,  agreed  to  guaranty 
the  indebtedness  of  a  third  person  for  materials 
to  be  used  in  the  manufacture  of  goods  for  such 
corporation,  which  could  not  have  been  ob- 
tained but  for  such  guaranty,  it  was  estopped, 
after  obtaining  the  benefit  thereof,  to  doiy  its 
liability  on  the  ground  that  the  contract  waa 
ultra  vires. 

[Ed.  Note. — For  cases  in  point  see  vol.  1% 
Cent   Dig.  Corporations,  H  1556-1561,  1816.J 

Action  by  William  R.  Whitehead  and  others 
against  the  American  Lamp  &  Brass  Compa- 
ny. From  an  order  of  a  receiver  of  defend- 
ant company  disallowing  the  claim  of  the 
Fostoria  Glass  Company,  it  appeals.  Re- 
versed in  part 

B.  C.  Long,  for  appellant  F.  S.  Katzen- 
bach,  for  the  appellee  receiver. 

BERGBN,  y.  C.  The  Clark  Bros.  Glass 
Manufacturing  Company,  a  partnership,  was 
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engaged  In  the  business  of  manufacturing 
glass,  and  assembling  parts  of  lamps  with 
which  they  made  the  completed  article.  The 
lamps  were  made  for  the  insolvent  corpora- 
tion, which  had  been  organized  under  the 
laws  of  this  state  and  carried  on  its  business 
In  the  dty  of  Trenton.  The  Fostorla  Glass 
Company,  prior  to  August  1,  190S,  had  sold 
to  the  Clark  Bros.  Company  a  considerable 
4iaantity  of  goods,  and  applied  to  its  debtor 
for  a  guaranty  of  the  payment,  not  only  of 
the  amount  due,  but  of  all  future  purchases 
toy  the  Clark  Bros.  Company.  In  reply  to 
this  application,  which  was  referred  to  the 
defendant  company.  It  wrote  to  the  Fostorla 
Comi)any,  the  following  letter,  signed  by  its 
proper  officers:  "Trenton,  N.  J.  Aug.  1, 
1903.  Fostorla  Glass  Company,  MonndsTille, 
West  Va.,  W.  A.  V.  Dalcell,  Pres.— Dear  Sir: 
The  Clark  Bros.  Glass  Manufacturing  Com- 
pany of  Elwood  City  have  referred  to  us  your 
letter  of  July  80th  regarding  your  account 
against  them,  and,  as  the  goods  which  they 
buy  of  you  are  used  in  the  manufacture  of 
lamps  for  our  account,  we  are  willing  to 
guaranty  to  you  the  ultimate  payment  of  all 
purchases  from  you  up  to  date,  as  well  as  any 
future  purchases  during  this  year,  regard- 
less of  whether  the  account  is  an  open  one  or 
has  been  closed  by  their  i^ote.  As  this  letter 
Is  a  standing  guaranty  covering  all  transac- 
tions, It  will  obviate  the  necessity  of  In- 
dorsing any  note  sent  you  from  time  to  time, 
BO  that  settlement  need  not  be  referred  to 
us  for  specific  guaranty  In  each  instance." 
The  appellant  company  shipped  to  the  Clark 
Bros.  Company  goods  as  ordered  by  them 
until  the  month  of  February,  1904,  when 
that  partnership  was  declared  Insolvent  and 
an  assignee  appointed  for  them  in  the  state 
of  Pennsylvania,  and  about  the  same  time 
the  defendant  In  this  cause  was  declared  to 
be  an  Insolvent  corporation,  and  Robert  S. 
Woodruff  was  appointed  its  receiver  by  this 
court.  At  the  time  of  the  insolvency  of  the 
Clark  Bros.  Company  it  was  indebted  to  the 
appellant  in  the  sum  of  15,229.52,  and  It  is 
for  this  debt  that  the  claim  of  the  Fostorla 
Glass  Company  was  presented  to  the  receiver 
of  the  defendant  company;  payment  being 
claimed  from  It,  based  upon  the  guaranty 
alleged  to  be  contained  in  the  foregoing  letter. 
This  claim  the  receiver  has  r^ected,  and 
from  snch  determination  this  appeal  has  been 
taken. 

The  Clark  Bros.  Company  and  the  defend- 
ant company  kept  separate  books  of  account, 
and  at  the  time  of  the  adjudication  of  in- 
solvency of  the  Clark  Bros.  Company  the 
defendant  company  was  their  creditor  to  an 
amount  exceeding  |27,000.  That  the  power 
to  guaranty  the  payment  of  the  past  and 
accruing  indebtedness  of  a  third  party  is  not 
within  the  chartered  powers  of  the  Insolvent 
corporation  is  the  ground  upon  which  the 
receiver  bases  the  disallowance  of  this  claim. 


Whether  an  Indemnity  to  one  who  is  to  fur- 
nish material  to  another  for  the  piupose  of 
being  used  In  the  manufacture  of  goods  fOr 
the  account  of  the  guarantor  is  beyond  the 
corporate"  powers  of  a  manufacturing  com- 
pany organized  under  the  laws  of  this  state. 
It  is  not  necessary  here  to  determine,  because 
I  am  of  the  opinion  that  the  corporation  is 
estopped  from  setting  up  the  plea  of  ultra 
vires  to  so  much  of  this  claim  as  accrued 
during  the  year  1903,  after  August  Ist,  the 
date  of  the  guaranty.  The  written  indemnity 
Is  limited  to  "any  future  purchases  during 
this  year,"  the  proper  Interpretation  of  which 
is,  during  the  year  1903.  The  guaranty  of 
payment  of  past  Indebtedness  was  without 
any  consideration  to  the  guarantor  (so  far 
as  this  case  shows),  and  such  action  was 
plainly  beyond  the  purposes  for  which  the 
corporation  was  organized,  as  It  does  not 
appear  that  it  received  any  benefit  or  con- 
sideration. A  difTerent  rule  might  be  applied 
if  it  appeared  that  the  future  conduct  of  the 
business  of  the  guarantor  depended  upon  the 
furnishing  of  goods,  which  could  only  be 
had  from  a  vendor  who  refused  to  supply, 
unless  his  accrued  account  was  made  secure 
by  a  guaranty,  and  that  such  continued 
supply  was  necessary  to  save  the  business 
of  the  guarantor  from  ruin,  but  such  a  con- 
dition is  not  shown  to  exist  in  this  case,  and 
no  opinion  Is  required  or  expressed  on  this 
point.  My  conclusion  Is  that  so  much  of  this 
claim  as  accrued  before  August  1  and  after 
December  31, 1003,  is  not  provable  against  the 
insolvent  estate  and  should  be  eliminated, 
and  that  the  residue  of  the  claim  should  be 
allowed. 

The  defendant  company  was  engaged  in 
a  manufacturing  business,  to  carry  on  which 
certain  articles  were  being  manufactured 
for  its  account  by  the  Clark  Bros.  Glass  Com- 
pany, to  produce  which  the  materials  fur- 
nished by  the  claimant  were  essential.  They 
could  not  be  had  from  the  claimant  without 
the  guaranty  of  the  defendant  company, 
which  was  given  for  the  purpose  of  continu- 
ing Its  own  business,  and  resulted  In  a  direct 
benefit  to  It  In  the  prosecution  of  the  busi- 
ness it  was  chartered  to  carry  on,  and.  If 
the  act  of  guaranty  was  beyond  Its  expressed 
powers.  It  is  not  prohibited  by  the  corpo- 
ration act  of  the  state  under  which  it  was 
organized,  still.  If  the  act  was  in  excess  of 
Its  authority.  It  having  Induced  the  claimant 
to  part  with  its  property  relying  upon  the 
promised  "ultimate  payment,"  and  being  ben- 
efited by  having  the  material  manufactured 
for  its  account,  It  would  be  unconscionable 
to  now  permit  it  to  Interpose  the  plea  It  of- 
fers. The  weight  of  modem  judicial  author- 
ity favors  the  rule  that  where  a  private  cor- 
poration enters  into  a  contract  In  excess  of 
Its  granted  powers,  but  not  expressly  pro- 
hibited, and  has  received  the  benefits  con- 
tracted for.  It  will  be  estopped  from  pleading 
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a  irant  of  power  to  make  tbe  agreement  for 
tbe  purpose  of  escaping  performance  on  Its 
part  Tbe  strict  rule  applied  to  a  quasi  pub- 
lic corporation  to  prevent  It  from-  doing  an 
act  which  may  disqualify  it  from  dischar- 
ging Its  duties  to  tbe  public  Is  not  enforced 
as  to  private  corporations  to  such  an  extent 
as  to  i>ermlt  them  to  do  an  Injustice.  Bow- 
man V.  Foster  &  Logan  Hardware  C!o.  (C.  C.) 
M  Fed.  592.  In  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Union  Pac.  Ry.  Co.  (O.  O.)  47  Fed.  16,  Mr. 
Justice  Brewer,  referring  to  such  a  distinc- 
tion, said:  "But  a  milder  rule  applies  vrhea 
a  corporation  seeks  to  repudiate  a  contract 
into  which  it  has  formally  entered.  It  is 
not  seemly  for  a  corporation,  any  more 
than  for  an  Individual,  to  make  a  contract 
and  then  break  It;  to  abide  by  It  so  long  as 
It  Is  advantageous,  and  to  repudiate  it  when 
it  becomes  onerous.  The  courts  may  well 
say  to  such  corporation :  'As  you  have  call- 
ed it  a  contract,  we  will  do  tbe  same.  As 
you  have  enjoyed  tbe  benefits  when  it  was 
beneficial,  you  mast  bear  tbe  burden  when  It 
becomes  onerous.' " 

Tbe  principal  cases  bearing  upon  the  ques- 
tion of  ultra  vires  are  considered  in  Camden 
&  Atlantic  R.  R.  Co.  V.  Mays  Landing,  etc., 
R.  R.  Co.,  48  N.  J.  Law,  5,10,  7  Atl.  523,  and 
its  application  to  quasi  public  and  private 
corporations  distinguished  In  an  exhaustive 
opinion  by  Mr.  Justice  Van  Syckel,  who, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals, said :  "Tbe  true  rule  is  that  when  the 
transaction  Is  complete,  and  the  party  seek- 
ing relief  has  performed  on  his  part,  the  plea 
of  ultra  vires  by  tbe  corporation,  which  has 
acquiesced  In  It,  is  inadmissible  In  an  actios 
brought  against  It  for  not  performing  its 
side  of  the  contract.  In  all  those  Instances 
where  the  party  who  has  performed  cannot, 
upon  rescission,  be  restored  to  his  former 
status."  The  right  of  a  manufacturing  com- 
pany to  loan  its  credit  for  the  express  pur- 
pose of  fostering  Its  legitimate  business  Is 
sustained  In  Holmes  et  al.  v.  Wlllard,  125 
N.  Y.  75-81,  26  N.  B.  1083,  11  L.  R.  A.  170, 
by  Judge  Earl,  as  follows:  "A  corporation 
dealing  in  manufactured  goods,  and  needing 
them  for  sale,  may,  as  a  proper  incident  to 
Its  business,  extend  financial  aid  to  a 
manufacturer  by  advancing  bim  money  to 
enable  him  to  furnish  the  goods.  This  aid 
may  be  extended  by  a  loan  of  Its  own  money, 
or  it  may  take  his  notes,  and  by  Its  credit 
raise  money  thereon,  and  advance  such 
money,  looking  for  reimbursement  out  ot 
goods  to  be  manufactured  and  delivered  to 
It"  The  rule  thus  laid  down  Is  properly 
applicable  to  tbis  case,  for  here  the  defend- 
ant loaned  its  credit  to  a  manufacturer  in 
order  to  enable  it  to  procure  goods  to  be 
manufactured  for  the  defendant's  account 
and  the  loan  of  its  credit  can  be  as  well 
Justified  as  tbe  loan  of  Its  money,  when  used 
to  advance  Its  legitimate  business.    It  has 


not  been  shown  that  either  the  directors 
or  stockholders  of  this  corporation  were 
Ignorant  of  the  fact  of  the  guaranty  upon 
which  the  claimant  relied,  and  it  la  there- 
fore "the  Just  Inference"  that  the  directors 
and  stockholders  had  so  far  acquiesced  is 
the  action  of  Its  officers  as  to  bring  tbe  act 
of  Indenmlty  within  tbe  business  of  tbe 
corporation.  Holmes  et  al.  v.  Wlllard,  supra. 
The  receiver  will  be  advised  to  allow  as  a 
claim  against  this  insolvent  corporation  so 
much  of  the  indebtedness  guarantied  as 
arose  during  the  year  1903,  after  August 
Ist,  and  only  so  much  of  the  interest  Items 
as  relate  to  that  part  of  the  account  which 
falls  within  those  dates.  If  the  parties  can- 
not agree  as  to  the  proper  amount  to  which 
tlie  claim  should  be^^uced,  a  reference  to 
a  master  may  be  taken.  As  the  claimant 
has  only  succeeded  In  part,  no  costs  will  be 
allowed. 


In  re  ACKER'S  WILL. 

(Prerogative   Court  of   New  Jersey.    Dec.   29, 
1905.) 

1.  AppKAir-RBOoan — Contents. 

On  an  appeal  from  an  order  denying  an 
application  to  appoint  petitioner  as  the  executor 
of  an  estate,  It  was  improper  for  appellant  to 
annex  to  the  record  the  argument  of  counsel 
prior  to  the  examination  of  the  witnessea. 

2.  Sake— Pbesuhftionb. 

Where  no  appeal  was  taken  from  an  order 
allowing  probate  of  a  will.  It  will  be  presumed, 
on  appal  from  an  order  denying  appellant's  ap- 
plication for  his  appointment  as  executor,  that 
the  court  was  satisfied  by  proof  that  the  paper 
was  testator's  last  will  and  was  executed  in 
due  form. 

3.  EXECUTOBS    —    APPOINTUENT   —    NONBBSI- 
DENCE. 

That  the  person  named  in  a  will  as  ex- 
ecutor was  a  nonresident  was  no  ground  for 
the  court's  refusal  to  grant  letters  testamentary 
to  him. 

[Ed.  Note.' — For  cases  In  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  I 
83.] 

4.  BVIDKNOB— RXOOBOS. 

On  an  Issne  as  to  antagonism  between  a 
person  named  In  a  will  as  executor  and  tbe 
legatees,  a  final  decree,  in  the  absence  of  the 
record  of  the  cause  to  which  the  decree  related, 
was  without  evidential  force. 

5.  Executors.  —  Appointment  —  Proof  of 
WiLi/— Delay— Waivkb. 

Pub.  Laws  1898,  p.  724,  |  27,  provides  that 
if  the  executor  named  in  a  will  neglects  for  the 
space  of  40  days  after  testator's  death  to  prove 
the  testament,  administration  with  the  will  an- 
nexed shall  be  granted  to  the  next  of  kin 
or  to  such  other  person  as  will  accept  it  Held 
that  where  testator's  legatees  and  next  of  kin 
neglected  to  assert  the  executor's  failure  to 
probate  the  will  within  the  time  prescribed  until 
after  the  executor  had  presented  the  will  for 
probate  and  was  endeavoring  In  due  form  to 
probate  the  same,  they  waived  their  right  to 
have  administration  granted  to  the  next  ot 
kin. 
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Appeal  trom  Orpbana'  Court.^Mlddlesex 
Gotinty. 

Application  for  the  probate  of  the  last  will 
and  testament  of  PblUp  Acker,  deceased. 
From  an  order  denying  the  application  of 
Joseph  B.  Acker  to  be  appointed  execntor  and 
appointing  another  to  act  In  tbat  bebalf,  he 
appeals.  Reveraed. 

Jobn  A.  Coan  and  George  S.  Sllzer,  for 
appellant  Theodore  Strong,  for  appellee 
Sarah  A.  Breece.  C.  T.  Cowenhoven,  for 
appellees  Catherine  Decker  and  Margaret 
MartlzL 

BERGBN,  Vice  Ordinary.  By  the  decree 
of  the  orphans'  court  of  the  county  of  Mid- 
dlesex, bearing  date  the  2Sth  day  of  July 
1905,  a  paper  writing  alleged  to  be  the  last 
win  and  testament  of  Philip  Acker,  deceased, 
was  admitted  to  probate,  and  in  the  same 
decree  letters  testamentary  were  refused  to 
the  appellant,  although  nominated  in  such 
last  will  and  testament  to  be  the  executor 
thereof,  and  letters  of  administration  with 
the  will  annexed  were  directed  to  be  issued 
by  the  surrogate  of  the  county  of  Middlesex, 
to  a  stranger,  against  the  protest  of  the  ap- 
pellant, who  had  oflFered  the  will  for  probate 
and  was  present  in  court  offering  to  qualify 
as  execntor  when  the  decree  was  made. 
From  so  much  of  this  decree  as  denied  to 
the  appellant  the  right  to  qualify  as  ex- 
ecntor, and  ordered  the  appointment  of  a 
stranger  in  his  place  and  stead  to  administer 
the  estate,  this  appeal  is  taken. 

The  record  brought  up,  as  certified  by  the 
clerk  of  the  orphans'  court,  has  annexed  to 
It  12  printed  pages  containing  the  argument 
and  discussion  of  counsel  prior  to  the  ex- 
amination of  the  witnesses.  It  Is  proper 
that  such  a  practice  should  be  condemned. 
It  forms  no  part  of  the  record,  and  in  no 
way  aids  the  court  or  affects  the  merits 
of  the  case.  So  much  of  this  record  as  it 
Is  proper  the  court  should  consider  shows 
that  a  caveat  was  filed  against  the  probate 
of  this  will ;  that  the  will  was  not  probated 
by  the  executor  until  about  one  year  after 
the  death  of  the  testator ;  that,  as  the  result 
of  litigation  during  that  period  between  the 
legatees  and  this  executor  with  regard  to 
the  property  of  the  testator,  a  decree  was 
made  by  the  Court  of  Chancery,  adjudging 
that  a  certain  deed  made  by  the  testator 
to  the  executor  should  be  set  aside  as  a 
deed,  but  be  allowed  to  stand  as  a  mortgage 
to  secure  an  indebtedness  which  tbat  court 
adjudged  to  be  due  to  the  executor  from 
the  testator.  The  will  was  then  offered  for 
probate  by  the  executor,  upon  an  application 
made  by  him  verified  in  due  form,  and  cita- 
tions were  thereupon  issued  to  all  persons 
Interested.  The  application  was  made  on 
the  5th  day  of  May,  1905,  and  the  hearing 
of  the  oontroToray  continued  by  order  of  the 
orphans'  court  from  time  to  time,  until  the 


25th  day  of  July  next  following,  when  the 
decree  complained  of  was  made.  There  Is 
no  evidence  showing  how  the  caveat  was 
disposed  of;  but  as  all  presumptions  should 
be  in  favor  of  the  regularity  of  the  decree, 
and  no  appeal  being  taken  from  the  order 
for  probate.  It  must  be  assumed  tbat  the 
court  was  satisfied  by  due  proof  that  the 
paper  admitted  to  probate  was  the  last  will 
and  testament  of  the  testator  executed  and 
published  In  due  form. 

The  only  witness  sworn  on  the  question 
of  administration  was  Sarah  A.  Breece,  one 
of  the  daughters  of  the  testator,  who  testi- 
fied that  the  executor  named  in  the  will  re- 
sided in  Brooklyn,  N.  Y.,  and  that  he  had 
the  possession  of  the  property  of  the  testator. 
She  also  testified  tbat  one  of  her  sisters 
was  feeble-minded,  and  not  a  fit  person  to 
whom  the  administration  should  be  com- 
mitted. There  is  not  a  particle  of  testimony 
to  show  that  the  executor  named  In  the 
will,  the  appellant  here,  had  changed  In 
condition,  financially  or  mentally,  from  the 
time  he  had  been  selected  by  .the  testator 
to  act  as  the  executor  of  his  last  will  and 
testament  or  had  committed  any  act  which 
would,  in  law.  disqualify  him  from  serving 
In  that  capacity.  The  fact  that  he  is  a 
nonresident  is  not  sufficient,- and  the  security 
which  the  statute  requires  from  a  nonresi- 
dent executor  was  expressly  waived  by  the 
testator  In  his  last  will.  There  Is  nothing 
in  this  record,  beyond  one  point,  to  which 
I  shall  hereafter  refer,  which  presents  the 
slightest  justifiable  reason  for  refusing  to 
this  appellant  the  performance  of  the  duties 
which  this  testator  committed  to  him. 

On  the  argument  It  was  alleged.  In  sup- 
port of  this  decree,  that  because  of  the  litiga- 
tion referred  to  the  appellant  bad  unfairly 
sought  to  secure  the  whole  estate,  and,  being 
defeated  in  the  attempt  occupied  a  position 
so  antagonistic  to  the  rights  of  the  legatees 
that  he  would  not  fairly  administer  the 
estate.  While  ttie  only  proof  presented  was  a 
copy  of  the  final  decree,  and,  in  the  absence 
of  the  record  of  the  cause  to  which  the  decree 
related,  has  no  evidential  force,  we  may 
assiune  that  such  antagonism  existed,  and 
yet  find  that  it  worked  no  disqualification. 
In  the  Matter  of  the  Application  of  John 
S.  Maxwell,  8  N.  J.  Eq.  611,  the  executors 
named  in  the  will  of  Jobn  Maxwell,  deceased, 
were  John  S.  Maxwell  and  William  H.  Sloan. 
A  caveat  was  filed  by  several  persons,  Jobn 
S.  Maxwell  being  one  of  them.  Upon  appeal 
to  the  Prerogative  Court,  the  paper  writing 
against  which  Maxwell  had  filed  a  caveat 
was  admitted  to  probate,  and  thereafter  he 
claimed  to  be  admitted  as  executor  with 
Sloan.  It  was  objected  to  because  it  was 
claimed  he  had  disqualified  himself  by  Join- 
ing in  the  caveat  .  The  Ordinary,  In  a  well- 
considered  opinion,  determined  "that,  where 
a  will  is  admitted  to  probate,  an  executor 
named  therein,  if  capable  in  law,  is  not  to  be 
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excluded,  xmleBs  be  has,  by  some  act  of  bli 
own,  deprived  himself  of  tbe  ezecutorsblp." 
He  beld  that  snch  an  act  did  not  amount  to  a 
renunciation,  and  tbat,  until  it  was  sbown 
tbat  tbere  was  a  will,  It  did  not  appear  that 
there  was  an  executorship  to  renounce,  and 
said:  "It  seems  to  me  not  dlfiScult  to  recon- 
cile tbe  denial  of  tbe  existence  of  a  will  with 
a  willingness  to  serve  as  executor  if  a  will 
exists  and  la  established."  The  case  just 
cited,  so  far  as  I  Iiave  been  able  to  discover, 
has  never  been  questioned  by  tbe  courts  of 
this  state. 

Tbe  point  most  seriously  relied  upon  by 
the  appellees  in  support  of  this  decree  arises 
under  the  proper  construction  of  section  27 
of  our  orphans'  court  act  (P.  L.  1898,  p.  724), 
which  enacts,  among  other  things,  that,  if 
tlie  executor  named  in  any  testament  neg- 
lects for  tbe  space  of  40  days  after  the  death 
of  the  testator  to  prove  such  testament,  then 
admiolstration  with  the  will  annexed  shall 
be  granted  to  the  next  of  kin  if  they  will 
accept  it,  apd,  if  not,  then  to  snch  other 
person  as  will.  The  appellees  claim  that,  as 
this  executor  neglected  for  more  than  40 
days  after  tbe  death  of  the  testator  to  prove 
the  will,  he  forfeited  bis  right  If  this  con- 
tention was  correct  it  would  not  support  this 
decree,  because  It  does  not  appear  that  the 
notice  required  by  rule  E  of  tbe  orphans' 
court  has  been  given  to  tbe  persons  in  in- 
terest But,  aside  from  the  question  of  no- 
tice, the  statute  In  question  has  no  applica- 
tion to  tbe  matter  under  review;  for  In  my 
Judgment  It  can  only  be  called  upon  to  aid  a 
party  who  shall  institute  proceedings  under 
it  prior  to  the  application  of  tbe  executor. 
Tbe  act,  if  read  literally,  requires  the  ex- 
ecutor to  "prove"  the  will  within  40  days. 
Tbat  he  could  not  do  in  this  case,  because 
of  the  interposition  of  a  caveat  The  object 
of  the  law  Is  to  provide  for  a  prompt  ad- 
ministration of  tbe  estate  of  deceased  per- 
sons, and  when,  as  in  this  case,  neither  credit- 
or, legatee,  nor  next  of  kin  made  any  move, 
until  after  the  executor  had  filed  In  due  form 
his  petition  for  probate,  the  reason  for  com- 
mitttng  administration  to  another — that  is, 
promptness  in  tbe  settlement  of  the  estate — 
disappears;  for,  after  the  executor  has  in- 
stituted proceedings  for  probate,  tbe  pre- 
sumption is  that  he  will  proceed  with  all 
necessary  promptness  to  carry  out  the  wishes 
of  the  testator.  Tbe  next  of  kin  and  lega- 
tees, having  neglected  to  promptly  avail 
themselves  of  the  allied  neglect  and  waited 
until  this  executor  was  endeavoring  in  due 
form  to  probate  bis  testator's  will,  have 
waived  any  right  they  might  have  had  to 
administration. 

In  my  judgment,  so  much  of  this  decree  as 
refuses  to  the  appellant  .the  right  to  such 
letters  testamentary  as  naturally  followed 
the  probate  of  the  will  is  erroneous,  and 
should  be  reversed.  In  order  that  tbe  adminis- 
tration may  be  committed  to  him  according 
to  law. 


SCHMIDT  ▼.  BITBL  et  aL 

(Court  of  Chancery  of   New  Jeney.    Jan.   2. 
1906.) 

IfXOHAinCS'    LlKNB— CoiiTRA.or— Failubx   tu 
FlLB— OwrKB'S  LIABU.ITT. 

Where  an  owner  of  land  failed  to  file  an 
improvement  contract  in  tbe  office  of  the  clerk 
of  the  county  in  which  the  lands  were  situated, 
as  provided  by  the  mechanic's  lien  law  of  1898 
(Laws  1898,  p.  638,  c.  226),  she  waa  not  en- 
tiUed  to  limit  the  liabiiity  of  the  lands  for 
liens  of  workmen  and  materialmen  to  the  funds 
in  her  hands  belon^ng  to  the  contractor. 

Action  by  Margaretba  Schmidt  against 
Frederick  Bitel  and  others.  On  demurrer  to 
the  bill.    Sustained. 

J.  P.  Manning,  for  complainant  Frank 
Benjamin,  for  demurrants. 

MAGIE,  Ch.  The  bill  demurred  to  ap- 
pears to  be  one  of  strict  Interpleader.  The 
relief  It  seeks  is  founded  on  the  statements 
that  complainant  made  a  written  contract 
with  Eltel,  one  of  the  defendants,  for  the 
erection  of  a  house  upon  her  lands  for  |2,- 
685,  and  that  Eitel  has  been  paid  by  her 
$2,286,  and  there  is  now  due  him  on  tbe  con- 
tract $280.56,  and  that  the  Empire  Sash  & 
Door  Company,  James  Huggan,  Frank  J. 
Brohm,  and  Fred  Buhl  (also  made  defend- 
ants) have  at  specified  times  served  on  com- 
plainant what  the  bill  calls  "Hen  claim  no- 
tices," to  the  effect  tbat  Eitel  was  indebted 
to  them,  respectively,  for  materials  furnished 
and  used  in  the  erection  of  the  building, 
and  that  each  of  these  defendants  claims 
a  prior  lien  on  the  funds  in  complainanf  s 
bands,  which  she  is  ready  and  willing  to 
pay  to  any  person  lawfully  entitled  to  re- 
ceive them.  The  prayer  Is  that  defendants 
may  Interplead,  and  that  complainant,  on 
paying  Into  court  tbe  amount  she  asserts 
to  be  due,  may  be  discharged  from  any  liabil- 
ity to  tbe  defendants.  Eltel,  the  alleged 
contractor,  and  Brohm  and  Bnbl,  alleged 
claimants  upon  the  fund,  have  severally  de- 
murred to  the  bill. 

It  Is  first  claimed  by  both  demurrants  that 
the  bill  Is  defective,  because  it  falls  to  show 
that  the  contract,  which  complainant  avers 
she  made  with  Eitel,  was  filed  in  the  clerk's 
office  of  the  county  in  which  the  lands  were, 
so  as  to  protect  complainant's  lands  from 
the  lien  claims  under  tbe  first  and  second 
sections  of  the  mechanic's  Hen  law  of  1888. 
Laws  1898,  p.  538,  c.  226.  If  In  fact  the  con- 
tract was  not  filed,  obviously,  upon  tbe  state- 
ments of  the  bill,  each  one  of  these  defend- 
ants may  file  his  lien  upon  the  house  andi  lands 
of  complainant  and  enforce  that  Hen  by  the 
proceeding  provided  for  by  the  mechanic'! 
Hen  law.  The  lien  claimants  are  entitled, 
in  that  proceeding,  to  recover  the  full 
amount  of  their  respective  claims,  which 
are  proved.  They  cannot  be  restricted  to 
the  amount  due  to  the  contractor  on  a  con- 
tract not  filed  under  section  2.  When  tbe 
contract  is  filed,  workman  and  materlalmea 
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are  provided  yritb  a  means  to  enforce  their 
claims  upon  moneys  due  tbe  contractor  by 
tbe  provisions  of  section  3.  Bat  to  entitle 
complainant  to  limit  the  claims  of  workmen 
and  materialmen  to  funds  In  her  bands,  and 
to  seek  relief  of  that  character,  she  should 
have  averred  that  tbe  contract  she  made  with 
Eltel  had  been  duly  filed.  On  this  ground 
the  demurrer  must  be  sustained. 

This  result  renders  It  unnecessary  to  con- 
sider other  causes  also  assigned  upon  the 
demurrer. 


McMASTER  v.  DREW  et  al 

(Court  of  CSuuicery  of  New  Jersey.    Jan.   2, 
1906.) 

'l  oobporatioita  —  inbolvenot  —  rxckivxbs 
—Actions. 

Where  a  petition  by  the  receiver  of  an 
Insolvent  corporation  showed  that  certain  shares 
•f  stock  of  the  corporation  had  been  Issued  bj^  it 
in  payment  for  property  conveyed  to  it,  which 
conveyance  was  thereafter  judicially  declared 
void,  so  that  the  consideration  for  the  shares 
of  stock  issued  in  payment  wholly  failed,  and 
that  the  sliares  had  been  t^nsferred  to  various 
persons,  it  was  within  the  court's  discretion  to 
grant  leave  to  file  a  bill  in  behalf  of  the  parties 
Interested  to  determine  the  rights  of  such  stock- 
holders. 

2.  Samk— Bill— SurnciKRCT— Disci.oBxrBKor 

ASSBTS. 

A  bill  by  the  receiver  of  an  insolvent  cor- 
poration to  determine  who  the  stockholders  are 
need  not  disclose  whether  the  assets  the  receiver 
has  reached  or  may  reach  are  su£5cient  to  sat- 
isfy the  creditors. 

3.  Save— DEUTmasB  to  Bnx. 

On  demurrer  to  a  bill  by  the  receiver  of  an 
insolvent  corporation  to  determine  who  the 
stockholders  of  such  corporation  are,  the  court 
will  not  consider  whether,  by  the  proceedings  in 
the  original  cause,  it  has  been  made  to  appear 
that  there  are  no  assets  sufficient  to  satisfy 
creditors. 

BUI  by  John  S.  McMaster,  receiver,  against 
Charles  H.  Drew  and  others.  On  demurrer 
to  bill.    Demurrer  overruled. 

Norman  Orey,  for  complainant  Charlea 
D.  Thompson,  fi>r  defendants. 

MAGIE,  Ch.  The  bill  In  this  cause  as- 
serts that  in  a  cause  in  this  court  wherein 
tbe  Denver  City  Waterworks  Company  was 
complainant,  and  the  American  Waterworks 
Company  was  defendant,  the  last-named  com- 
pany was  decreed  to  be  Insolvent,  on  the  20th 
day  of  July,  1892,  and  that  by  subsequent 
proceedings,  John  S.  McMaster  was  appoint- 
ed Its  receiver.  It  further  asserts  that,  up- 
on a  petition  of  the  complainant  in  said  cause, 
an  order  was  made  on  July  12,  1904,  per- 
mitting tbe  receiver  to  file  the  bill  now  be- 
fore me,  npon  bis  being  furnished  security, 
to  protect  him  and  the  fund  from  the 
costs  and  expenses  of  tbe  suit.  Tbe  receiver 
thereafter  filed  the  bill,  and  on  the  3d  day 


of  October,  1906,  an  order  to  show  cause  why 
a  preliminary  Injunction  should  not  Issue, 
was  made.  Defendant's  counsel  appeared  In 
opposition  to  the  allowance  of  the  Injunction, 
and  also  moved  that  an  order  be  made  re- 
qolring  the  receiver  to  show  cause  why  the 
order  "permitting  him  to  file  the  bill  should 
not  be  set  aside.  The  motion  was  denied  and 
the  preliminary  Injunction  was  allowed. 

The  petition  on  which  leave  to  file  tbe  bill 
was  granted  showed  that  certain  shares  of 
stock  of  tbe  Insolvent  corporation  had  been 
Issued  by  It  in  payment  for  property  con- 
veyed to  it,  and  that  afterward  a  competent 
court  had  decreed  that  the  conveyance  of  the 
property  was  absolutely  void,  and  of  no  ef- 
fect, so  that  the  consideration  for  the  shares 
of  stock  issued  in  payment  therefor  had  whol- 
ly failed.  It  was  also  made  to  appear  that 
the  shares  had  been  transferred  by  the  com- 
pany by  which  tbe  conveyance  had  been  made, 
and  to  which  the  shares  had  been  issued,  to 
various  persons.  Under  those  circumstances, 
leave  to  file  the  bill  was  asked  in  behalf  of 
parties  interested,  to  determine  the  rights 
of  such  stockholders.  It  does  not  admit  of 
doubt  that  such  a  bill  could  have  been  filed  by 
the  corporation,  but  for  the  fact  that  It  had  be- 
come insolvent  By  reason  of  Its  insolvency, 
no  proceeding  involving  this  matter  could  be 
taken  by  any  one  except  tbe  receiver,  and  by 
him  only  by  leave  of  the  court  I  Judged 
that  it  was  proper  to  allow  the  receiver  to 
act  although  I  required  security  to  be  given 
to  protect  blm  and  the  fund.  The  propriety 
of  tbe  course  adopted  has  again  been  chal- 
lenged upon  this  argument  and  I  have  re- 
viewed the  question.  I  remain  convinced 
that  the  order  for  leave  to  file  the  bill  was 
within  the  discretion  of  the  court  The  bill 
filed  by  the  receiver  exhibits  the  same  state 
of  facts,  and  its  prayer  ia  for  the  return  to 
him  of  the  shares  of  stock,  the  consideration 
for  which  has  wholly  failed.  This  involves 
tbe  same  question  presented  by  the  petition 
for  leave  to  file  tbe  bilL 

The  receiver  of  an  insolvent  corporation 
holds  its  property  and  franchises  for  the 
benefit  of  the  creditors,  and  if  a  surplus 
after  satisfying  the  creditors  and  tbe  ex- 
penses of  the  receivership  remains,  then  for 
the  benefit  of  the  stockholders.  He  may  there- 
fore seek  to  find  out  who  are  tbe  stockholders 
to  whom  he  may  eventually  be  liable.  It 
is  not  necessary  that  bis  bill  seeking  to  have 
determined  who  the  stockholders  are,  should 
disclose  whether  the  assets  he  has  reached 
or  may  reach  are  snfilclent  or  insufficient 
to  satisfy  the  creditors;  nor  can  It  be  con- 
sidered, npon  a  demurrer  to  the  bill,  whether, 
by  tbe  proceedings  In  the  original  cause,  it 
has  been  made  to  appear  that  there  are  no 
assete  sufficient  to  satisfy  creditors. 

The  demurrer  to  the  bill  must  therefore 
be  overruled. 


Digitized  by 


Google 


560 


62  ATLANTIC  REPORTER. 


QX.J. 


WHITB  et  aL  r.  SMITH  et  aL 

(Ooart  of  Cbancery  of  New  Jersey.   Jan.  4, 
1906.) 

1.  Pabtitior  —  Salb  of  Pbeicisxs  —  Whbh 
Obdebbd. 

Where  premise*  described  in  a  bill  for 
partition  are  so  situated  and  of  such  cliaracter 
that  they  cannot  be  divided  among  the  owners 
according  to  their  several  shares  witboat  great 
prejudice  to  the  Interests  of  such  owners,  the 
property  will  be  ordered  sold  and  the  proceeds 
divided  among  the  several  owners  according  to 
their  respective  interests. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partition,  §§  216,  219,  220.] 

2.  Same  —  Aixowancxs  —  Taxes   aro   Ih- 
pboveuents. 

In  a  suit  for  partition,  allowance  from  the 
gross  proceeds  of  sale  will  be  made  to  parties 
for  taxes  paid  by  them,  for  the  value  of  perma- 
nent improvements  of  a  necessary  or  suitable 
character  placed  by  them  upon  the  property  at 
their  own  expense,  and  for  lawful  interest  on 
the  sums  so  expended. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Partition,  {{  236-240,  253.] 

8.  Sake  —  Aocountino    fob    Rents    and 

Pbofits. 

In  a  suit  for  partition,  complainants  will 
not  be  required  to  acount  for  rents  or  profits 
resulting  from  their  possession  of  the  premises^ 
where  it  does  not  appear  that  they  excluded 
their  co-tenants  from  the  enjoyment  of  the 
premises,  nor  that  they  received  any  rents  or 
profits  from  letting  the  premises,  nor  that  in 
occupying  the  same  as  a  farm  they  actually 
made  any  profit. 

[Kd.  Note. — For  cases  in  point,  see  voL  38, 
Cent.  Dig.  ParUtion,  f§  247-252.] 

4.  Same— Claius  fob  Dauaoes. 

Unliquidated  claims  for  damages  done  to 
premises  by  complainants  are  not  cognizable  in 
a  suit  for  partition  of  the  premises. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Partition,  g  22a] 

Bin  for  partition  by  Josiah  White  and 
others  against  Ella  Etta  Smith  and  others. 
Heard  on  bill,  answer,  cross-bill,  and  proofs. 
Decree  advised. 

See  60  AU.  399. 

O.  h.  Cole,  for  complainants.  L.  t>.  Morton, 
for  defendants  Ella  Etta  Smith  and  others. 
J.  J.  Crandall,  for  defendants  Josephine  Maud 
Lake  and  Franlc  Lalie. 

OREY,  V.  O.  In  this  case  the  proofs  satis- 
fy me: 

First  That  the  premises  described  in  the 
bill  of  complaint  are  so  situated,  and  of  snch 
character  that  they  cannot  be  divided  among 
the  owners  thereof,  according  to  their  several 
shares,  without  great  prejudice  to  their  in- 
terests resulting  from  such  division,  and  that 
for  this  reason,  the  property  must  be  sold  and 
the  proceeds  divided  among  the  several  own- 
ers according  to  their  respective  interests. 

Second.  That  a  proper  allowance  sbould  be 
made  to  the  complainants  for  taxes  by  them 
paid,  and  for  the  value  of  permanent  improve- 
ments by  them  placed  upon  the  property  at 
their  own  expense,  which  were  of  a  character 
consistent  with  the  nature  of  the  property, 
and  either  necessary  or  entirely  suitable  and 


Justifiable  for  Its  development,  which  allow- 
ance sbould  be  paid  from  the  gross  proceeds 
of  sale,  with  lawful  Interest  That  like  allow- 
ance and  payment  should  be  made  to  sucb  de- 
fendants as  paid  taxes  on  said  property. 

Third.  That  it  has  not  been  shown  that  the 
complainants  received  any  rents  or  profits 
from  the  letting  of  the  premises  in  question, 
and  that  it  does  not  appear  that  they  excluded 
their  co-tenants  from  the  enjoyment  of  the 
premises  In  common  with  themselves;  the 
premises  consisting  of  a  small  farm  which  tiie 
complainants  occupied  and  conducted  at  their 
own  expense.  Nor  is  there  any  showing  that 
in  so  doing  they  actually  made  a  profit,  and 
that  therefore  the  complainants  should  not  tie 
required  to  account  for  rents  or  profits,  etc, 
as  prayed  in  the  cross-bill.  That  there  Is  no 
showing  of  damage  done  to  the  premises  by 
complainants  as  alleged  In  the  cross-bill,  and 
that  such  unliquidated  claims  are  not  here 
cognizable. 

Fourth.  That  the  proofs  show  that  the 
original  complainants  or  their  grantees  are 
seised  of  and  entitled  to  an  equal  undivided 
one- third  part  of  the  premises,  that  the  de- 
fendant Ella  Etta  Smith  Is  seised  of  and 
entitled  to  another  equal  undivided  third  part 
of  said  premises,  and  that  Oeorge  H.  Weaver 
and  Josephine  Maud  Lake,  are  each  seised  of 
and  entitled  to  an  equal  undivided  one-sixth 
part  of  the  same. 

A  decree  will  be  advised  according  to  these 
conclusions. 


In  re  HARTMAN'S  ESTATE. 

(Prerogative    Court   of    New   Jersey.    Jan.    4, 
1906.) 

1.  Taxation  —  Inhebitanoe  Tax  —  Wiixs— 
Tbansmission  of  Pebsonaltt. 

Where  a  testatrix  at  the  time  of  her  death, 
was  a  resident  of  the  state,  her  personal  estate 
passed  to  collateral  legatees  nnder  h»  will, 
subject  to  the  assessment  for  succession  taxes 
as  personal  property  is  transmitted  or  be- 
queathed by  wills  and  descendible  bv  inheri- 
tance according  to  the  law  of  the  domicile. 

2.  Same— Srrus  of  Pbopebtt. 

The  situs  of  the  personal  property  of  a 
testatrix,  for  the  purpose  of  assMsing  a  legacy 
or  succession  tax,  is  the  domicile  of  the  testa- 
trix at  the  time  of  her  death ;  and  this,  r^rai^i 
less  of  the  statutes  of  a  foreign  state  subjecting 
to  similar  taxation  such  portions  of  the  testa- 
trix's personal  estate  as  was  located  therein. 
[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  fS  1G80,  1«5S8.] 

3.  Domicile— Husband  and  Wife. 

Where  a  husband  and  wife  resided  together 
most  of  the  time  at  her  house  in  New  York 
City,  but  spent  the  week  ends  at  the  husband's 
domicile  in  New  Jersey,  where  he  was  en- 
gaged as  a  clergyman,  the  wife's  domicile  was 
that  of  her  husband  in  New  Jersey. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Domicile,  §  25.] 

4.  Wiixs— Tbansmission  of  Pbopebtt— Pbo- 

BATE. 

Legacies  bequeathed  to  collateral  relatives 
pass  on  the  deatb  of  the  testatrix,  and  are  not 
postponed  or  suspended  for  want  of  probate  of 
the  will. 


Digitized  by  VjOOQIC 


K.  J.) 


IN  RE  HARTMAN'S  ESTATE. 


661 


6.  TAXATIOK  —  IRHERITANCX    TAX  —  ASSKSS- 
KBNT. 

Whera  testatrix  was  domiciled  In  New 
Jersey  at  the  time  of  her  death,  the  inheritance 
tax  was  properly  assessed  on  legacies  b«- 
qaeathed  to  collateral  relatives  as  of  the  date 
of  testatrix's  death,  regardless  of  the  fact  that 
her  will  was  not  probated  in  New  Jersey. 

Application  for  the  assessment  of  a  col- 
lateral Inheritance  tax  agalnat  legacies  be- 
queathed by  the  will  of  Oeorgiana  E.  Hart- 
man,  deceased.  From  an  order  making  such 
assessment,  the  executors  appeal.    Affirmed. 

John  B.  Hardin,  for  appellants.  B.  D. 
Duffield,  Asst  Atty.  Oen.,  and  Theodore 
Backes,  for  appellees. 

BEBOBN,  Vice  Ordinary.  The  decedent, 
Georglana  B.  Hartman,  was  the  wife  of 
Charles  Harvey  Hartman;  they  having  mar- 
ried on  the  5th  day  of  April,  1899,  in  New 
York  City.  At  the  time  of  the  marriage 
the  husband  was  the  rector  of  the  Bpiscopal 
Church  in  the  city  of  Dover  In  tills  state, 
and  occupied  with  his  mother  the  rectory 
of  his  parish.  The  ftimiture  in  use  belonged 
to  the  mother,  who  managed  the  bouse,  Iiad 
the  entire  cliarge  thereof,  and  remained  In 
the  rectory  after  the  marriage  upon  the  same 
terms.  It  is  admitted  by  the  appellants  that 
the  legal  residence  of  the  husband  never 
changed,  and  that  he  has,  since  his  settle- 
ment in  Dover,  continued  to  be  a  resident 
there.  The  decedent  was  a  wealthy  woman, 
ai>d  at  the  time  of  her  marriage  owned  and 
resided  in  a  valuable  property  on  Madison 
avenue.  In  New  York  Gi^,  and  tmtil  her 
death  maintained  her  establishment  at  that 
place,  living  in  the  liberal  manner  her  wealth 
Justified.  It  appeared  in  the  cause  that  the 
wife  had  repeatedly  declared  that  she  would 
never  remove  to  Dover  for  the  purpose  of 
establishing  her  home  there;  that  after 
the  marriage  the  husband  lived  with  his 
wife  in  New  York  City  during  the  week, 
she  going  with  him  to  Dover  at  the  end  of 
each  week,  where  they  remained  until  the 
beginning  of  the  next  week,  in  order  that  the 
husband  might  officiate  during  the  Sunday 
services;  that  the  wife  also  went  to  Dover 
with  her  husband  to  attend  occasional  enter- 
tainments arranged  for  the  I>enefit  of  the 
church;  that  It  was  her  practice  to  spend 
about  two  weeks  In  the  spring  and  a  like 
period  in  the  autunm  of  each  year  at  the 
rectory  in  Dover;  that  these  visits  were  a 
part  of  her  summer  vacation,  the  residue  of 
which  she  usually  spent  with  her  husband  at 
Long  Branch,  to  which  place  she  took  her 
servants,  horses,  and  carriages;  that  in  the 
month  of  May,  1903,  the  decedent  accom- 
panied ber  husband  to  Dover  for  the  pur- 
pose of  attending  a  church  entertainment, 
expecting  to  remain  but  a  day  or  two,  and 
while  there  was  taken  suddenly  111  and  died, 
and  her  remains  were  at  once  taken  to  her 
residence  in  New  York  City,  the  funeral  serv- 
Icea  being  held  at  the  residence,  and  also  at 
62  A.— 86 


St  Thomas  Church,  In  that  city.  It  was  far- 
ther made  to  appear  tliat  the  will  of  the 
decedent  was  admitted  to  probate  by  the 
surrogate  of  the  county  of  New  York,  and 
that  In  the  application  for  probate  her  resi- 
dence was  described  as  being  in  New  York 
City;  that  the  decedent  had  no  property  of 
any  kind  or  description  in  the  state  of  New 
Jersey,  and  never  at  any  time  obtained  a 
residence  therein,  beyond  such  as  the  law 
imputes  to  a  wife  of  one  whose  domicile 
Is  within  this  state;  that  ber  property  con- 
sisted of  real  and  personal  estate,  the  per- 
sonal remaining  in  the  custody  of  the  dece- 
dent in  the  state  where  she  resided  at  the 
time  of  her  marriage,  and  all  of  the  real  es- 
tate being  located  in  the  same  place.  The 
executors  of  the  decedent  proceeded  to  ad- 
minister the  estate  under  the  laws  of  the 
state  of  New  York,  paying  to  the  proper  au- 
thorities of  that  state  collateral  Inheritance 
taxes  levied  against  legacies  to  collaterals 
upom  $77,500.  In  January,  1906,  one  Elmer 
King,  having  been  appointed  appraiser  by 
the  surrogate  of  the  county  of  Morris,  pro- 
ceeded to,  and  did,  appraise  so  much  of 
the  estate  of  the  decedent  as  would  lie  liable 
to  a  tax  under  the  laws  of  this  state  making 
subject  to  a  tax  "estates,  gifts,  legacies,  de- 
vises and  collateral  Inheritances  in  certain 
cases."  The  appraiser  so  appointed  having 
made  his  report,  the  surrogate  of  such  coun- 
ty assessed  against  the  collateral  legatees 
an  Inheritance  tax  of  the  precise  character 
and  amount  levied  and  collected  by  the  au- 
thorities in  New  York  City,  and  it  Is  from 
this  order  of  the  surrogate  that  this  appeal 
has  been  taken. 

The  appellants  insist  that,  although  the 
domicile  of  the  husband  of  the  testatrix  was 
In  New  Jersey  at  the  time  of  the  death  of  the 
decedent,  the  usual  rule  which  makes  the 
domicile  of  the  husband  the  domicile  of  the 
wife  does  not  apply  in  cases  of  this  charac- 
ter, and  that  for  the  purpose  of  levying  a 
succession  tax,  a  decedent  being  a  wife,  may 
have  a  residence  for  the  purpose  of  taxation 
separate  from  the  legal  domicile  of  the  hus- 
band. The  appellants  also  insist  that  as 
this  will  was  probated  In  a  foreign  Juris- 
diction, within  which  all  of  the  property 
which  passed  by  the  will  was  located,  suc- 
cession taxes  were  due  and  payable  only  to 
the  authorities  of  the  state  within  which 
all  of  the  property  was  located,  and,  further, 
that  the  right  to  levy  a  tax  of  this  character 
against  collateral  legatees  is  subject  to  the 
fact  of  administration,  and  that,  if  property 
within  a  foreign  Jurisdiction  Is  not  brought 
within  the  state  for  distribution  among 
legatees,  the  surrogate  is  without  authority 
to  make  the  assessment  complained  of.  That 
the  personal  property  of  this  testatrix  was 
subject  to  the  law  of  New  York  regarding 
succession  taxes  has  t>een  so  often  determined 
as  to  place  the  question  beyond  useful  argu- 
ment Matter  of  Houdayer,  150  N.  Y.  41, 
MN.  IQ.718,84L.B.A.28S,66  Am.  St 
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Rep.  6i2,  where  fonds  deposited  In  bank, 
subject  to  draft  at  will,  were  held  liable; 
Matter  of  Estate  of  Bomaine,  127  N.  Y.  80, 
27  N.  B.  768. 12  L.  R.  A.  401,  where  securities 
kept  In  a  safe  deposit  vault  by  a  nonresi- 
dent were,  after  his  death,  subjected  to  such 
a  tax.  It  is  thus  apparent  that,  if  this  as- 
sessment be  sustained,  the  result  will  be  the 
requirement  of  the  payment  of  two  taxes 
of  like  character  by  the  same  legatees  for  the 
right  of  succession  to  the  gifts  of  the  testa- 
trix; but  this  unfortunate  situation  cannot 
control  the  determination  of  the  questions 
presented,  for  such  a  condition  frequently 
arises,  and,  while  its  presence  always  in- 
duces most  careful  consideration  on  the  part 
of  the  coTirt  to  find  some  legal  method  to  pre- 
vent It,  It  must  be  submitted  to  unless  it  can 
be  avoided  under  settled  rules  relating  to  the 
subject  Golding  v.  Chambersburg,  37  N.  J. 
Law,  268;  Blackstone  v.  Miller,  188  U.  S. 
189,  23  Sup.  Ct  277,  47  L.  Ed.  439.  If  this 
testatrix  at  the  time  of  her  death  was  a  resi- 
dent of  this  state,  her  personal  estate  passed 
to  these  collateral  legatees  under  her  will, 
subject  to  the  assessment  for  succession 
taxes,  the  order  for  the  assessment  of  which 
is  here  complained  of ;  for  "It  is  still  the  law 
that  personal  property  Is  sold,  transmitted, 
bequeathed  by  will,  and  is  descendible  by 
Inheritance  according  to  the  law  of  the  domi- 
cile. Eidman  v.  Martinez,  184  U.  S.  678,  22 
Sup.  Ct  515,  46  L.  Ed.  697.  The  law  of  New 
Tork  on  this  subject  Is  for  all  practicable 
purposes  identical  with  the  law  of  this  state, 
and  In  construing  It  Judge  Gray,  in  Matter 
of  .the  Estate  of  Swift  187  N.  Y.  77,  32 
N.  E.  1096,  18  L.  B.  A.  700,  presents  very 
strong  and  cogent  reasons  in  support  of  his 
opinion  that  the  tax  provided  for  is  only 
mforceable  as  to  property  which,  at  the  time 
of  its  owner's  death,  was  within  the  territori- 
al limits  of  the  domiciliary  state;  but  the 
majority  of  the  court  were  not  convinced 
by  bis  reasoning,  and  held  that  personal  prop- 
erty of  a  resident  decedent  wheresoever  situ- 
ated, whether  within  or  without  the  state, 
was  subject  to  the  tax  imposed  by  the  act 
The  great  weight  of  authority  favors  the 
principle  adopted  by  the  New  York  Court  of 
Appeals,  holding  that  the  tax  imposed  is  on 
the  right  of  succession  under  a  will,  or  by 
devolution  in  case  of  Intestacy,  and  that  as 
to  personal  property  its  situs,  for  the  purpose 
of  a  legacy  or  succession  tax.  Is  the  domicile 
of  the  decedent,  and  the  right  of  its  Imposi- 
tion is  not  affected  by  the  statute  of  a  foreign 
state  which  subjects  to  similar  taxation  such 
portion  of  the  personal  estate  of  any  non- 
resident, testator,  or  Intestate  as  he  may 
take  and  leave  there  for  safe-keeping,  or  un- 
til it  should  salt  his  convenience  to  carry  It 
away.  Thompson  v.  Advocate  Gen.,  12  O. 
&  Fin.   1. 

The  remaining  question  relates  to  the  resi- 
dence of  the  testatrix.  Her  abiding  plaee 
was  undoubtedly  in  the  city  of  New  York, 


but  the  legal  domicile  of  her  husband  was  in 
this  state,  and  It  must  be  conceded  that  the 
established  rule  is  that  where  the  husband 
and  wife  are  living  together  as  members  of 
one  family,  the  residence  of  the  husband  la 
considered,  in  law,  as  the  residence  of  the 
wife.  Baldwin  v.  Flagg,  48  N.  J.  Law,  495; 
Hunt  V.  Hunt  72  N.  Y.  217,  28  Am.  Bep. 
129;  McPherson  v.  Housel,  13  N.  J.  Bq.  35. 
The  exception  in  favor  of  a  married  woman 
In  proceedings  for  divorce  against  ber  hus- 
band, he  having  abandoned  her  and  acquired 
a  residence  In  another  state,  is  founded  upon 
a  rule  which  does  not  apply  where  the  hus- 
band and  wife  are  living  together.  The  neg- 
lect to  probate  the  will  in  this  state  was 
urged  as  depriving  the  surrogate  of  Jurisdic- 
tion, but  in  my  Judgment  the  authority  of 
the  surrogate  does  not  depend  upon  the 
probate  of  the  will,  which  speaks  from 
the  death  of  the  testatrix,  and  in  my  opin- 
ion the  property  passed  to  these  collateral 
relatives  by  this  will  upon  the  death  of 
the  testatrix,  and  was  not  postponed  or  sus- 
pended for  want  of  probate.  The  tax  is 
to  be  assessed  as  of  the  date  of  the  inherit- 
ance, and  the  amoimt  of  the  assessment  is 
not  affected  by  the  increase  or  depreciation 
of  the  estate  between  the  death  of  the  tes- 
tatrix, and  the  probate  of  the  will,  which 
in  cases  of  contest  may  cover  a  long  period ; 
for  the  act  provides  that  all  taxes  im- 
posed "shall  be  due  and  payable  at  the  death 
of  the  testator."  P.  L.  1894,  p.  320,  c.  210,  i  4. 
The  result  is  that  this  petition  must  be 
dismissed,  with  costs. 


PEINBBRG  V.  rHINBBRO. 

(Court  of  Chancery  of  New  Jersey.    Jan.  4. 
1906.) 

1.  Equttt — Pbacticb — BsHEABnro. 

An  application  for  a  rehearing  before  a 
vice  chancellor  is  governed  by  principles  ap- 

Ellcable  to  motions  for  new  trials  after  verdict 
1  cases  at  law. 

[Ed.  Note. — For  cases  in  point  see  voL  19, 
Cent  Dig.  Equity,  §{  834-851;] 

2.  Sake  —  Gbovhds — liotAOHiam   or  Wit- 

RKSSEB. 

A  rehearing  in  an  equity  ease  will  not  be 
granted  to  enable  the  applicant  to  impeach  the 
credit  of  witnesses  who  testified  on  the  original 
hearing. 

3.  Saiu! — Newxt  Discovkbkd  Eviseitce. 

In  order  to  jnstify  a  rehearing  in  an  equity 
case  for  newly  discovered  evidence,  the  new 
matter  must  t>e  of  such  a  character  that  if  it 
had  been  beard  on  the  trial.  It  would  probably 
have  altered  the  result 

[Ed.  Note. — For  cases  in  point  see  vol.  19, 
Cent  Dig.  Equity,  8  846.] 

4.  DrvoBCE  —  Decbex  —  BxHBAXnra  —  Stttfi- 

oiKNCT  or  AFFIDAVrrS. 

On  petition  for  rehearing  after  final  decree 
for  divorce  on  the  ground  of  adultery,  afSdavita 
containing  alleged  newly  discovered  evidence 
held  insufficient  to  authorise  the  granting  of  the 
petltioa. 
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Salt  tor  divorce  by  Hazer  Feinberg  against 
Anna  Feinberg.  On  petition  for  rebearinff. 
Denied. 

For  former  opinion,  see  59  Atl.  880. 

A.  J.  King,  for  petitioner.  J.  W.  We«cott, 
toe  defendant 

QREIT,  V.  O.  Tills  cause  was  beard  on 
January  9  and  18,  1906 ;  tbe  issue  being  tbe 
charge  of  the  petitioner,  Hazer  Feinberg,  that 
the  defendant,  bis  wife,  Anna  Feinberg,  bad 
committed  adultery  with  one  John  Myers,  for 
which  reason  tbe  petitioner  prayed  a  divorce. 
On  January  23, 1905,  a  final  decree  was  made, 
granting  the  prayer  of  the  petitioner  for 
divorce  because  of  the  adultery  of  the  defend- 
ant with  Myers,  as  charged  in  the  petition. 
On  July  24,  1906,  the  defendant,  Anna  Fein- 
berg, filed  her  petition  in  this  court,  alleging 
that  the  vice  chancellor,  in  ordering  the  de- 
cree for  divorce,  rested  his  conclusions  upon 
the  evidence  of  one  Bertha  Schlndle,  and  that, 
since  the  hearing,  the  defendant  has  discov- 
ered "new  and  material  evidence  tending  to 
discredit  the  e^dence  of  the  said  Bertha 
Schlndle,"  and  praying  "that  the  decree  of 
divorce  heretofore  ordered  against  her  may 
be  opened,  and  that  she  may  be  permitted  to 
offer  before  this  court  the  witnesses  and 
affidavits  attached  to  her  petition."  The  peti- 
tion for  a  rehearing  Is  supported  by  affidavits 
thereto  annexed,  which,  it  is  contended,  ex- 
hibit snfflcient  grounds  to  open  the  final 
decree  and  try  the  cause  over  again.  The 
petition^:,  Anna  Feinberg,  insists  that  they 
show  newly  discovered  evidence,  which.  If 
presented  to  the  court,  is  of  sufficient  weight 
and  credibility  to  lead  to  a  different  conclu- 
sion. 

The  affidavits  address  themselves  to  several 
different  phases  of  the  case,  in  substance  as 
follows:  The  first  two  affidavits  recite  parol 
statements  said  to  have  been  casually  made 
by  the  husband,  Hazer  Feinberg.  One  wlt- 
aeea  swears  that  in  July,  1904,  Feinberg  said 
"he  was  going  to  try  to  get  rid  of  his  wife, 
and  that  he  had  a  girl  who  would  say  any- 
thing that  he  wanted  her  to  say;  that  he 
didn't  care  what  It  would  cost  blm."  The 
next  witness  declares  that  Feinberg,  one  day 
last  summer  (1904),  told  her  that  "he  did  not 
want  his  wife  to  leave  him;  that  she  went 
away  because  of  the  influence  of  her  mother, 
who  persuaded  her  to  leave  him;  "that  her 
mother  took  her  away  and  made  all  the 
tronble  between  them."  It  will  be  noticed 
tbat  the  first  affidavit  Imputes  to  Mr.  Feinr 
berg  a  purpose  to  be  rid  of  tals  wife,  the  other 
a  desire  to  keep  her.  Nothing  identifies  tbe 
girl  mentioned  by  Feinberg,  as  one  "who 
would  say  anything  he  wanted  her  to  say,"  as 
tbe  witness  Bertha  Schlndle.  These  alleged 
statanents,  even  If  correctly  understood  and 
repeated  In  the  affidavits,  have  neither  that 
certainty  or  force  as  evidence  which  should 
afTect  the  judgment  of  a  court  to  open  a  de- 
«aree  for  rehearing 


The  next  affidavits  are  given  by   John 
Myers,  the  paramour  of  tbe  defendant,  by 
Mrs.  Annie  Myers,  bis  wife,  and  friends  who 
visited  at  their  home.    These  persons  attempt 
to  prove  an  alibi  by  showing  that  on  Christ- 
mas Eve,  1903  (December  24th),  the  paramoiu-, 
Myers,  was  not  at  tbe  Feinberg  bouse,  as  was 
proven  on  the  hearing  of  the  cause.    Myers 
says  in  his  affidavit  that  he  had  understood 
that  the  time  of  the  alleged  adultery  was 
fixed  as  on  Christmas  night  of  1908  (Decem- 
ber 2Sth),  and  that  the  first  he  knew  that  It 
was  claimed  to  have  been  on  Christmas  Bve 
(December  24tb)    was   at  the   trial.     Both 
Myers  and  bis  wife  then  testify   that   on 
December  24,  1903  (Christmas  Eve),  h6  was 
elsewhere.    The  petition  for  divorce  expressly 
names  December  24,  1903,  as  one  of  the  days 
on  which  tbe  adultery  was  committed.    At  tbe 
hearing  of  the  cause  the  accusatory  testimony 
of  the  witness  Bertha  Schlndle  was  given  on 
January  9,  1906,   and  was   followed  by  an 
adjournment  until  January  18, 1905,  on  which 
day  both  Mr.  and  Mrs.  Myers  were  called  to 
the  stand  as  witnesses  for  tbe  defendant 
Myers  was  shown  by  undisputed  testimony  to 
have  discussed  his  relations  with  Mrs.  Fein- 
berg, lon^  l>efore  the  hearing,  with  the  utmost 
freedom  of  speech.    He  knew  before  the  trial 
that  he  was  accused  of  adultery  with  Mrs. 
'  Feinberg.    He  went  on  the  stand  nearly  10 
days  after  the  testimony  was  given  which 
accused  him  of  adultery  on  Christmas  Eve. 
The  incriminating  admissions  of  Mr.  Myers, 
proven  against  him  at  the  hearing  despite  his 
denials,  while  not  forceful  to  show  the  guilt 
of  the  defendant  Mrs.  Feinberg,  go  far  to 
Impeach  Myers'  own  veracity  as  a  witness. 
He  assiduously  attended  at  tbe  hearings.    I 
cannot  believe  that  he  took  so  little  interest  In 
tbe  cause  that  he  mistook  the  date  when  be 
was  charged  to  have  committed  the  adultery. 
Other   affidavits  annexed  to  the  petition 
(Mrs.  Vaughn's  and  Mrs.  Naylor's)  state  that 
Mr.   Feinberg  several  times   visited  Bertha 
Schlndle  at  houses  where  tbe  latter  was  a 
servant  between  December,  1903,  and  March, 
1904;    and    this    it   is   claimed   contradicts 
Bertha's   testimony   at   the    hearing,   when 
she   was  questioned,  "Have   you   seen   Mr. 
Feinberg  since  the  suit  commenced?"   and 
she  answered,  "No,  sir,"  and  shows  a  con- 
spiracy  between   Feinberg   and   Schlndle  to 
present  a  false  case  and  to  conceal  It    I 
am  unable  to  give  such  proof  so  great  Im- 
portance. 

The  last  affidavit  Is  that  of  David  Wud- 
lausky,  who  signs  with  a  Hebrew  signature 
a  manuscript  written  in  English.  This  affi- 
davit recites  a  conversation  alleged  to  bave 
taken  place  in  September,  1904,  between  Wud- 
lansky  and  Feinberg.  Tbe  affidavit  states 
that  Feluberg  said  "be  had  a  girl  In  Ham- 
monton  who  would  tell  of  his  wife's  condtict 
with  the  policeman  [meaning  John  Meyers] ; 
that  he  had  this  girl  fixed,  and  knew  bow 
she  would  testify;  that  Feinberg  then  and 
there  told  deponent  that  you  could  do  any- 
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thing  with  money,  and  that  he  (Felnberg) 
was  sure  to  get  his  divorce."  It  Is  claimed 
that  this  must  be  held  to  be  an  admission  that 
the  petitioner  cormptly  suborned  the  witness 
Bertha  Scbindle  to  testify  falsely.  Although 
It  l8  an  ex  parte  affidavit,  presumably  ex- 
pressed most  favorably  to  the  purpose  for 
which  It  Is  presented— the  securing  of  a  re> 
hearing — ^the  words  used  do  not  Justify  the 
contentloiL  Bertha  Schlndle  Is  not  named 
nor  In  any  way  Identified  by  any  other  In- 
cident than  the  fact  that  she  testified  to 
the  wife's  adultery.  It  does  not  follow  that 
the  unnamed  girl  would  testify  falsely  be- 
cause Felnberg  Isnew  how  she  would  testify. 
That  be  had  her  "fixed"  does  not  necessarily 
mean  that  she  was  corruptly  fixed  to  perjure 
herself;  nor  does  the  allusion  of  the  power 
of  money  imply  its  wrongful  use  to  suborn 
witnesses. 

A  verbal  admission,  alleged  to  have  been 
made  by  a  party  to  a  suit,  says  Mr.  Oreen- 
leaf,  should  t>e  received  with  great  caution. 
"Consisting,  as  it  does,  in  the  mere  repeti- 
tion of  oral  statements.  It  is  subject  to 
much  Imperfection  and  mistake.  It  fre- 
quently happens  that  the  witness,  by  nninten- 
tlonaily  altering  a  few  of  the  expressions  used, 
gives  an  effect  to  the  statement  completely 
at  variance  Mtb  what  the  party  actually 
did  say."  1  Oreenl.  Bv.  {  200.  The  oral 
admissions  ascribed  to  the  husband  In  the 
affidavits  annexed  to  the  petition  for  rehear- 
ing are  open  to  this  criticism.  The  hus- 
band's alleged  admissions  which  they  present 
do  not  themselves  show  that  he  had  con- 
trived a  plan  to  set  up  a  false  case.  In 
order  to  give  this  effect  to  them,  the  exist- 
ence of  a  criminal  purpose  on  his  part  must 
be  presumed. 

It  cannot,  I  think,  be  maintained  that  the 
testimony  of  the  witness  Bertha  Schlndle 
was  a  surprise  to  the  defendant  or  her  par- 
amour, Myers,  or  that  her  testimony  as  to 
the  date  of  the  ofTense  misled  them,  for  the 
time  when  Bertha  testified  she  saw  the 
Incriminating  act  accorded  with  that  long 
before  alleged  In  the  petition  for  divorce. 
Nor  can  they  say  that  they  had  no  opportuni- 
ty to  refute  Bertha's  evidence,  for  there  was 
a  period  of  nine  days  after  they  heard  it 
l>efore  they  were  themselves  called  as  wit- 
nesses. They  directly  contradicted  In  every 
essential  particular '  the  evidence  which  she 
gave,  but  their  testimony.  In  view  of  all 
the  proofs,  was  deemed  unworthy  of  belief, 
and  hers  to  hare  accorded  with  the  trend 
of  that  given  by  the  other  witnesses.  It  is 
not  newly  discovered  evidence,  introducing  a 
new  point  which  has  come  to  light  since  the 
trial,  but  only  new  witnesses  who  attempt 
to  discredit  Miss  Schlndle.  The  position  dis- 
closed on  the  hearing  of  the  cause  directly 
prompted  the  Impeachment  of  Miss  Scbindle's 
testimony  by  the  defendant,  if  that  were  pos- 
sible. The  issue  of  her  veracity  was  direct- 
ly  before  the   court 

A  rehearing  ought  not  to  be  granted  to 


enable  the  defendant  to  Impeach  her  credit 
2  Danl.  Chan.  Praa  1120,  note  "b."  The  rule 
on  application  for  a  rehearing  before  a  vloe 
chancellor  Is  governed  by  the  principles  which 
are  recognized  In  the  law  courts  In  cases  of 
motions  for  new  trials  after  the  verdict  of 
a  Jury.  Warner  t.  Warner,  31  N.  J.  Eq.  640; 
Burrows  v.  Wene  (N.  J.  Ch.)  26  AtL  890. 
Those  courts  declare  it  to  be  settled  that 
"a  new  trial  will  not  be  granted  upon  the 
new  discovery  of  witnesses  who  will  swear 
against  the  credit  of  those  sworn  upon  the 
trial"  Price  t.  Ward  (Sup.  Ct)  7  N.  J. 
Law,  127;  Den  v.  Geiger  (Sup.  Ct)  9  N.  J. 
Law,  240.  The  Court  of  Appeals  has  de- 
clared that  In  order  to  Justify  a  rehearing 
because  of  newly  discovered  evidence,  it  must 
be  shown  that  the  new  matter  offered  must 
be  of  such  a  character  that  If  it  had  been 
heard  on  the  trial,  it  would  probably  have 
altered  the  Judgment  Watlclnson  v.  Watkln- 
son  (N.  3.  Err.  &  App.)  60  Aa  932,  69  L.  R. 
R.  397;  Richardson  v.  Hatch  (N.  3.  Ch.)  60 
Atl.  52,  affirmed  on  appeal,  June  term,  IOCS, 
without  opinion.  The  affidavits  supporting 
the  petition  for  a  rehearing,  setting  forth  the 
alleged  admissions  of  the  husband,  are  in 
no  way  forceful  to  show  even  a  probable 
subornation  of  the  witness  Bertha  Schiudle 
Those  of  Myers  and  his  wife,  attempting 
to  prove  an  alibi  for  Myers,  are  in  no  proper 
sense  newly  discovered  evidence,  and,  so 
far  as  that  of  Myers  Is  concerned,  cannot 
be  accepted,  because  the  evidence  at  the 
hearing  entirely  satisfied  me  that  his  denials 
were  unworthy  of  belief. 

In  my  view  the  defendant  has  had  her 
day  and  full  opportunity  to  present  her  de- 
fense. The  supposed  new  evidence  set  forth 
in  the  affidavits  annexed  to  her  petition  for 
a  rehearing,  had  It  been  offered  at  the  trial 
of  the  cause,  would  not  have  changed  the 
result 

The  petltlOQ  for  a  rehearing  should  be  dis- 
missed. 


BURNS  ▼.  JOHNSTOWN  PASS.  BY.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

1.  CARBrERs — iNjtmr  to  Passgnokb — ^Assump- 
tion or  Risk. 

Wbere  a  passenger  stands  on  the  ronning 
board  of  a  summer  car  when  there  is  room 
inside,  he  assumes  the  risk. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  |J  1375-1379;] 

2.  Same — Contbibutobt  Neouoenck. 

Wbere  a  passenger,  with  knowledge  that 
the  running  board  of  a  summer  car  was  in  close 
proximity  to  the  poles  near  the  track,  stood 
thereon  after  warning  other  passengers  of  the 
danger,  and  was  subsequently  oit  by  a  pole  and 
killed,  he  was  guilty  of  contribntory  negligence. 
[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  SS  137&-I879.] 

Mestreiat  J.t  dissenting. 
Appeal  from  Oourt  of  Oommon  Pleas,  Oam. 
brla  Oountjr. 
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Action  br  Margaret  J.  Bums  against  the 
Johnstown  Passenger  Railway  Ck>mpany. 
From  an  order  refusing  to  take  oft  a  non- 
mlt,    plaintiff   appeals.    Affirmed. 

Argued  before  MITCHEIX,  a  J.,  and 
FEIi,  BROWK,  BIESTRBZAT,  POTTER, 
BLKIN,   and  STEWART,    JJ, 

Donald  E.  Dafton  and  Robert  E.  Creswell, 
for  appellant  Percy  Allen  Rose,  Forest 
Rose,  and  W.  Horace  Rose,  for  appellee. 

EIjKIN,  J.  Byen  If  it  be  conceded  that 
tbe  defendant  company  was  negligent  in  con- 
Btmcting  and  maintaining  tbe  poles  snpport- 
iog  the  trolley  wires  in  too  close  proximity 
to  the  tracks,  it  does  not  necessarily  follow 
that  there  can  be  a  recovery  in  this  case. 
The  real  question  In  dispute  is  whether  the 
testimony  shows  such  contributory  negligence 
on  the  part  of  the  deceased  as  will  defeat 
plaintUTs  claim  in  this  action.  The  learned 
trial  Judge  In  the  court  below  directed  a 
eompolsory  nonsnit,  which,  on  motion  made, 
he  refused  to  take  oft,  from  which  rulings 
this  appeal  is  taken. 

Tbe  deceased  was  Mandlng  on  the  running 
board  of  an  open  summer  car  at  the  time 
the  accident  occurred.  We  have  frequently 
said  that  the  nmnlng  board  of  a  car  is  not 
intended  for  the  use  of  passengers,  except 
as  a  convenloice  In  getting  in  and  out  of  the 
car.  A  passenger  who  stands  on  the  run- 
ning board  when  there  Is  room  Inside,  or 
when  it  Is  reasonably  practicable  to  go  Inside 
the  car,  assumes  the  risk  of  bis  position. 
Bard  v.  Pennsylvania  Traction  Co.,  176  Pa. 
97,  34  Ati.  953,  63  Am.  St  Rep.  672;  Thane 
V.  Scranton  Traction  C!o.,  191  Pa.  249,  43  Atl. 
136,  71  Am.  St  Bep.  767;  Bumbear  v.  United 
Traction  Co.,  198  Pa.  198,  47  Aa  961.  It 
follows,  therefore,  that  a  passenger  who  is 
injured  while  standing  on  the  running  board 
must  show  by  affirmative  testimony  that  it 
was  not  practicable  for  him  to  go  inside  the 
car  before  he  can  sustain  an  action  for  dam- 
ages. 

We  have  some  doubt  whether  the  evidence 
(rffered  by  appellant  has  met  this  standard 
of  requirement,  but  even  conceding  under 
the  circumstances  as  disclosed  by  tbe  testi- 
mony it  was  a  question  for  the  Jury  to  deter- 
mine whether  it  was  practicable  for  the  de- 
ceased to  go  inside  the  car,  stll]  there  can 
be  no  recovery  because  of  the  negligence  of 
the  deceased  in  another  respect.  The  danger, 
if  any,  from  the  poles  could  have  been  avoid- 
ed by  the  exercise  of  reasonable  care.  Did 
he  exercise  the  reasonable  care  required  un- 
der the  circumstances?  The  learned  trial 
Judge  held  tliat  he  did  not  In  this  there 
was  no  error.  The  deceased  had  placed  him- 
self on  tbe  mnning  board,  where  he  assumed 
the  risk  of  his  position,  unless  he  relieved 
himself  by  showing  that  it  was  not  practi- 
cable for  him  to  go  inside,  and,  in  addition, 
be  knew  of  the  close  proximity  of  the  poles 


to  the  tracks,  and  warned  other  passengers 
of  the  danger.  Three  or  more  passengers 
standing  in  front  of  him  and  one  or  more 
back  of  him  passed  the  pole  without  being 
injured.  These  passengers  were  standing  on 
the  same  running  board,  and  were  subject  to 
the  same  danger,  if  such  it  was.  They  all 
avoided  the  danger  of  the  poles  about  which 
the  deceased  had  warned  them,  and  it  is 
clear  he  could  have  avoided  it  by  the  exercise 
of  reasonable  care.  If  he  knew  tbe  danger, 
and  he  did,  and  could  have  avoided  it  by 
reasonable  care,  and  of  this  there  is  no  doubt 
it  was  his  duty  to  do  so,  and,  having  failed 
to  perform  his  duty  in  this  respect,  he  was 
guilty  of  contributory  negligence,  and  there 
can  be  no  recovery  in  this  case. 
Judgment  affirmed. 

BiIESTREZAT,  J.,  dissents. 


BRUNDRBD  et  al.  v.  McLAUGHLIN  et  al. 

(Supreme  Court  of  Pennsylvania.    Oct  80, 
1905.) 

BviDENO— Opinions   of    BIxpebt— Aniassi- 

BIUTT. 

In  ejectment  a  surveyor  who  made  inves- 
tigations on  tbe  gronnd  to  determine  the  loca- 
tion of  a  bonndary  line  was  asked :  "Where,  in 
yonr  opinion,  is  the  line  between  Nob.  83  and 
847"  Held,  that  the  qnestion  was  proper,  ths 
evidence  not  being  an  opinion, of  a  witness  bnt 
testimony  as  to  a  fact  In  view  of  his  ol>serva- 
tions  on  the  ground. 

Appeal  from  Court  of  Common  Pleas,  Ve- 
nango  County. 

Action  by  Benjamin  F.  Brundred  and 
Elizabeth  L.  Brundred  against  James  B. 
McLaughlin  and  others.  Judgment  for  de- 
fendants,  and  plaintiffs   appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

J.  H.  Osmer,  A.  R.  Osmer,  N.  F.  Osmer, 
and  Trax  &  Parker,  for  appellants.  C  L 
Heydrick,  F.  A.  Sayers,  and  J.  L.  Nesbit 
for  appellees. 

PER  CURIAM.  The  only  question  in- 
volved in  this  case  was  one  of  fact  to  wit 
the  location  of  the  boundary  line  between 
tbe  plaintiffs'  land  and  the  adjoining  land 
of  the  defendants.  All  of  the  evidence  was 
relevant  to  that  issue  and  it  was  correctly 
submitted  to  the  Jury.  The  only  assignment 
of  error  that  we  need  notice  specially  is 
the  second,  to  the  admission  of  the  question 
to  the  surveyor  Reed :  "Where,  in  your  opin- 
ion, is  the  line  between  Nos.  83  and  84?" 
To  the  objection  the  court  said  that  tbe 
investigation  made  by  the  witness  on  the 
ground  was  for  the  purpose  of  ascertaining 
the  boundary  line,  and,  having  given  the 
facts  as  he  learned  them,  he  would  he  per- 
mitted to  answer  the  question.  The  Judge 
therefore  admitted  this,  not  as  a  mere  opln- 
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Ion  ot  the  witness,  bnt  as  a  summary  of 
his  observations  on  the  gronnd,  and  therefore 
as  testimony  to  a  fact  This  Is  In  accord- 
ance with  the  antborlties.  Jackson  r.  Lam- 
bert, 121  Pa.  182,  IS  Aa  602. 
Judgment  affirmed. 


SAFB   DEPOSIT  ft  TITLE  GUARANTY 

00.  OF  KITTANNINO  v. 

LINTON  et  aL 

(Supreme  Oourt  of  Pennsylvania.    Oct  30, 
1905.) 

MoBTOAOE  —  Absolute  Dekd  —  Deixasanck 

ROT  Recobded. 

Where,  after  the  execution  of  a  deed  ab- 
solute on  its  face,  the  grantee  executed  a  paper 
agreeing  to  pay  a  mortage,  with  interest,  then 
due,  and  to  pay  the  taxes  on  the  land  and  a 
sum  stated,  and  to  reconvey  the  property  to  the 
grantors  when  the  amount  so  paid  was  returned 
with  interest  such  paper  is  a  defeasance,  which, 
if  not  recorded  within  60  days  from  its  date,  as 
provided  by  Act  June  8,  1881  (P.  L.  84),  cannot 
be  admitted  to  convert  the  deed  into  a  mortgage. 

[Ed.  Note. — For  cases  in  point  see  vol.  3S, 
Cent  Dig.  Mortgages,  f  200.] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong Connty. 

Bill  by  the  Safe  Deposit  &  Title  Guaranty 
Company  of  Kittannlng  against  P.  R.  E.  El- 
wlna  Linton  and  A.  F.  Linton.  Decree  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Patton,  P.  J.;  filed  the  following  opinion 
In  the  court  below : 

"On  December  30,  1901,  the  defendants,  by 
deed  of  general  warranty,  conveyed  to  the 
plalntifF  two-thirds  of  a  tract  of  land  in  Perry 
township,  Armstrong  county,  containing  307 
acres.  On  February  3,  1902,  the  plaintiff 
gave  to  the  defendants  the  paper  which  is  the 
foundation  of  the  present  controversy.  It 
was  aclmowledged  the  same  day,  but  was  not 
recorded  until  Jime  6, 1903.  It  Is  not  denied 
that  the  defendants  are  the  owners  of  at 
least  one-third  of  the  real  estate  In  contro- 
versy. The  plalntlfr  claims  to  own  the  two- 
thirds  by  reason  of  the  deed  of  December  30, 
1901,  which  Is  a  deed  for  the  real  estate, 
regular  and  absolute  on  its  face.  The  de- 
ffflidants,'  while  admitting  this  deed,  allege 
that  It  is  held  subject  to  the  paper  of  Febru- 
ary 8, 1902,  which  they  call  a  deed  or  declara- 
tion of  trust  This  Is  the  issue  before  us, 
and  must  be  determined  upon  the  proper 
construction  of  the  paper  of  February  3, 
1002. 

"This  paper  Is  out  of  the  ordinary.  It  is 
in  a  class  of  Its  own,  yet  it  has  all  the  ear- 
marks of  a  defeasance,  and  falls  within 
every  definition  of  a  mortgage.  The  grantee 
agrees  to  pay  a  mortgage  of  $6,500,  with  in- 
terest from  July  S,  1899,  then  due,  to  ad- 
vance at  least  $20,000  more,  and  to  pay  the 
taxes  assessed  upon  the  land  conveyed,  and 
agrees  to  reconvey  the  property  to  the  gran- 
tors when  they  refund  the  amount  advanced 
by  the  grantee,  with  Interest  and  costs.  It 
is  a  pledge  of  the  land  described  in  the  agree- 


ment by  the  grantor  to  the  grantee,  and  Is 
to  revert  to  the  grantor  on  the  discbarge  of 
the  obligation  for  the  performance  of  which 
R  is  pledged.  Hence  It  is  a  mortgag& 
Lance's  Appeal,  112  Pa.  466.  4  Atl.  375; 
Moran  v.  Munhall,  204  Pa.  242,  53  AtL  1094. 
The  paper  of  February  8,  1902,  contains 
conditions  upon  the  performance  of  which 
the  estate  created  would  have  been  defeat- 
ed or  totally  undone,  and  prior  to  the  act 
of  June  8,  1881,  would  have  reduced  the  deed 
of  December  30,  1901,  to  a  mortgage.  But  It 
was  not  recorded  within  60  days  of  its  execu- 
tion; hence  it  runs  into  the  very  Jaws  of 
the  act  of  June  8, 1881  (P.  L.  84),  which  pro- 
vides :  'That  no  defeasance  to  any  deed  for 
real  estate  regular  and  absolute  on  Its  face, 
made  after  the  passage  of  this  act  shall  have 
the  eftect  of  reducing  it  to  a  mortgage,  un- 
less the  said  defeasance  *  *  *  is  record- 
ed *  •  •  within  sixty  days  from  the  ex- 
ecution thereof.'  The  law  is  well  settled  that 
since  the  act  of  June  8,  1881,  a  written  de- 
feasance signed  by  the  grantee,  but  nnac- 
Imowledged  and  unrecorded,  will  not  be  ad- 
mitted to  convert  such  deed  into  a  mortgage. 
Sankey  v.  Hawley,  118  Pa.  30,  IS  Atl.  208; 
Molly  V.  nirlch,  133  Pa.  41,  19  Atl.  306; 
Grove  v.  Kase,  196  Pa.  325,  45  Atl.  1054; 
Orotaer  v.  Blttenbender,  199  Pa.  604,  49  AtL 
266;  Lohrer  v.  Russell,  207  Pa.  105,  56  Atl. 
333.  The  question  was  forever  set  at  rest 
by  the  decision  of  the  Supreme  Court  in 
Sankey  v.  Hawley,  118  Pa.  30,  18  Atl.  208; 
that  court  saying,  In  words  that  cannot  be 
misunderstood :  'There  is  now  but  one 
method  left  by  which  a  deed  absolute  can  be 
reduced  to  a  mortgage,  and  that  method  in 
this  case  has  not  been  pursued.  •  *  • 
It  we  give  ^ect  to  this  act  an  act  in  no  wise 
ambiguous,  it  Is  certain  the  defeasance  of- 
fered (»  part  of  the  defense  was  properly 
rejected.'  Feeling  constrained  by  these  au- 
thorities to  reject  the  defeasance  of  Febru- 
ary 8,  1903,  the  defense  falls  with  it 

"The  defendants  further  contend  that  their 
case  falls  within  the  rulings  of  Goodwin  v. 
McMinn,  193  Pa.  646,  44  Atl.  1094,  74 
Am.  St  Rep.  703,  and  is  controlled  by  it 
But  that  case  is  clearly  distinguishable  from 
the  one  before  us.  There  the  all^ation  of 
the  grantor  was  that  the  deed  was  procured 
by  fraud,  and  that  fraudulent  use  was  being 
made  of  the  conveyance.  It  is  stated  clearly 
in  the  opinion  of  the  court:  'He  did  not  set 
up  an  agreement  as  a  defeasance  to  the  deed, 
and  which  had  the  efTect  of  changing  its 
absolute  character  Into  a  conditional  one,  for 
the  security  of  a  debt  or  a  contingent  future 
liability.'  There  Is  no  allegation  in  the  an- 
swer or  proof  offered  to  show  fraud  on  the 
part  of  the  grantee.  The  plaintiff  offers  a 
deed  absolute  on  its  face.  The  defendants 
offer  to  show  a  defeasance  not  recorded  aa 
required  by  the  act  of  1881,  which  we  are 
required  by  the  provisions  of  that  act  and  the 
authorities  under  it  to  reject,  and  thereby 
the  defense  falls. 
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"And  now,  April  7,  1906,  let  a  decree  be 
drawn  for  the  partition  of  the  land  described 
In  tbe  bill  and  the  appointment  of  a  master  to 
make  partition  thereof." 

Argued  before  MrrCHBLL,  0.  J.,  and 
FELU  BROWN,  MBSTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

R.  A.  McCnllough  and  H.  A.  Hellman,  for 
appellants.  George  B.  Oordon,  James  H. 
McCain,  and  W.  J.  Christy,  for  appellee. 

PER  CURIAM.  This  Judgment  Is  afOrm- 
ed,  on  the  opinion  of  the  court  below. 


In  re  WILKINSON'S  BSTAXa 

Appeal  of  SCOTT. 

.(Sapreme  Court  of  Pennsylvania.    Not.  4, 
190B.) 

WnX8 — COWTMT — Btakduto  of  Contestakt — 
SumCOCNOT  OF  EVraKNCE. 

On  a  petition  for  an  issue  of  devisavit  t«I 
non,  evidence  held  insufficient  to  raise  a  qnea- 
Uon  for  the  jury  on  the  issue  of  petitioner's 
legitimacy  as  a  daughter  of  testator,  such  as  to 
entitle  petitioner  to  contest  the  will. 

Appeal  from  Orphans'  Court,  Beaver 
County. 

Petition  by  Emma  T.  Scott  to  eet  aside 
the  probate  of  the  will  of  James  Wlilclnson, 
deceased.  From  a  decree  refusing  an  issue 
of  devisavlt  vel  non,  petitioner  appeals. 
Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
£LKIN,  and  STEWART,  JJ. 

8.  L.  Webb  and  W.  A.  McConnel,  for  appel- 
lant. Agnew  Hice  and  J.  Rankin  Martin, 
tor  appellee. 

PER  CURIAM.  It  may  be  conceded  that 
there  was  enough  testimony  to  go  to  a  Jury 
that  the  petitioner  was  a  daughter  of  the 
testator,  but  the  weight  of  the  evidence  was 
against  her  legitimacy.  The  marriage  of 
her  mother  and  her  putative  father,  was 
not  only  not  proved,  but  was  clearly  dis- 
proved. The  only  direct  evidence  of  the 
marriage  was  the  testimony  of  a  woman 
from  the  Old  Woman's  Home  in  Covington, 
Ky.,  who  did  not  know  how  old  she  was  nor 
when  she  came  to  this  country,  but  who  tes- 
tified In  1902  to  a  marriage  between  the  tes' 
tat<»^,  Wilkinson  and  the  appellant's  mother, 
Sarah  Taylor,  at  some  time  she  could  not 
remember,  but  assented  to  a  suggested  date 
of  1867,  1858  or  18S9,  at  the  house  of  Mr. 
Steele  in  Chester  county.  The  testator  she 
had  not  seen  since  that  date,  and  she  pro- 
fessed to  Identify  him  by  a  photograph  taken 
30  odd  years  after  she  last  saw  him.  The 
alleged  wife  she  had  never  seen  before  or 
since  that  one  occasion,  and  she  identified 
her  from  a  photograph  (when  taken  not 
shown)  "only  by  the  way  her  hair  Is  fixed, 
-and  the  earrings,  and  the  ugly  mouth."    The 


witness  could  not  remember  the  name  of 
the  squire  who  performed  the  marriage  cer- 
emony, and  the  only  name  about  which  she 
was  positive  was  that  of  the  owner  of  the 
house,  John  D.  Steele.  Some  of  his  family 
were  present  at  this  wedding,  she  said, 
"some  in  the  garret,  some  down  in  the  cel- 
lar." 

This  flimsy  story  might  well  be  turned 
out  of  court  without  more,  but  It  was  met 
by  evidence  from  the  records  of  the  super- 
intendent of  charities  of  Philadelphia  that 
the  witness  Sarah  Nicholson,  whose  maiden 
name  was  Sarah  Hamm,  was  indentured  to 
Mr.  Steele  in  1833,  and  her  time  having  ex- 
pired in  1847  she  was  not  at  his  home  at  any 
time  within  10  or  11  years  of  the  date  of 
the  alleged  marriage  of  Wilkinson;  and  by 
convincing  testimony  from  several  members 
of  the  Steele  family  that  they  never  knew 
either  the  testator  or  Sarah  Taylor,  and  no 
such  marriage  ever  took  place  in  their  house. 
There  were  declarations  of  the  testator,  and 
other  collateral  matters  bearing  <m  the  prin- 
cipal fact,  but  it  is  a  favorable  view  to  the 
appellant  to  say  that  the  Inferences  to  be 
drawn  from  them  lead  both  ways.  Two 
facts,  however,  raise  a  presumption  against 
the  appellant  that  has  great  weight.  The 
marriage  was  assumed  to  have  taken  place 
In  1857,  1858  or  1850,  but  It  was  shown  that 
in  1864  the  testator  married  another  woman, 
and  lived  with  her  as  his  wife  until  her 
death;  and  In  the  same  year  Sarah  Taylor 
married  another  man.  There  was  no  evi- 
dence of  a  divorce,  and  the  presumption  Is 
strong  against  the  commission  of  bigamy 
by  both  parties.  On  the  question  of  testa- 
mentary capacity  the  testimony  of  the  law- 
yer who  drew  the  will  is  convincing.  But, 
as  the  petition  wholly  failed  to  show  any 
standing  to  contest,  there  is  no  need  to  dis- 
cuss that  branch  of  the  case. 

The  decree  Is  affirmed,  with  costs  to  be 
paid  by  appellant 


COMMONWEALTH  ex  rel.  CARSON,  Att/: 
Gen.,  V.  COLLIER  et  al. 

(Supreme  Court  of   Pennsylvania.    Nov.  4, 
1905.) 

1.  TAXATIOIT  —  BOABD    OF    ASSESSMENT  —  AP- 
POIWTMENT   AND   ElECTIOW — CONSTTrDTIONAL 

Pbovisioits. 

Act  March  24,  1905  (P.  L.  47),  providinK 
for  the  appointment  b;  the  courts  of  common 
pleas  In  certain  counties  of  a  board  for  the 
assessment  and  reTlsion  of  taxes,  is  not  re- 
pugnant to  Const  art.  14,  g  2,  requiring  county 
officers  to  be  elected  at  the  general  elections, 
as  the  members  of  the  board  are  not  county  offi- 
cers within  the  meaning  of  the  Constitution. 

2.  CoKBTErunoRAi.  Law— JtmioiAL  Powxbb — 
Dmm — CoRSTiTTmoiTAL  Pbovisions. 

Const,  art  6,  }  21,  exempting  judges  from 
the  imposition  of  nonjudicial  duties,  applies 
only  to  judges  of  the  Supreme  Court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  U  123,  124.] 
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Petition  for  mandamns  by  tbe  common- 
wealth, on  the  relation  of  Hampton  L.  Gar- 
son,  Attorney  General,  to  compel  Frederick 
H.  Collier  and  others,  as  judges  of  the  seyeral 
coorts  of  common  pleas  of  Allegheny  county, 
to  appoint  three  persons  as  a  board  for  tbe 
assessment  and  revision  of  taxes  In  and  for 
the  county  of  Allegheny,  as  provided  by 
section  1  of  Act  March  24,  1905  (P.  L.  47). 
■V\  rlt  denied. 

Argued  before  MITCHGLXi,  C.  J.,  and 
FHIiL.,  BROWN,  MESTRRZAT,  POTTER, 
ET.KIN,  and  STEWART,  JJ. 

Hampton  L.  Carson,  Atty.  Gen.,  and  R.  H. 
Jackson,  for  petitioners.  B.  H.  Stowe,  for 
respondents. 

BROWN,  J.  If  the  three  persons  to  com- 
pose a  board  for  the  assessment  and  revision 
of  taxes  created  by  Act  March  24,  1905  (P. 
L.  47),  for  counties  containing  a  population 
of  not  less  than  300,000  nor  more  than 
1,000,000  are  county  officers,  the  direction  of 
the  act  that  they  shall  be  appointed  by  the 
court  or  courts  of  common  pleas  of  the  proper 
county  Is  invalid,  for  section  2  of  article  14 
of  the  Constitution  declares  that  county  of- 
ficers shall  be  elected  at  the  general  elections. 
By  the  first  section  of  the  same  article  county 
officers  consist  of  sherlCCs,  coroners,  prothono- 
taries,  registers  of  wills,  recorders  of  deeds, 
commissioners,  treasurers,  surveyors,  audi- 
tors or  controllers,  derlis  of  the  courts,  dis- 
trict attorneys,  and  such  others  as  may  from 
time  to  time  be  established  by  law.  With 
authority  thus  clearly  given  to  the  law- 
making power  to  add  to  and  increase  the 
constitutional  list  of  county  officers,  tbe  first 
question  to  be  considered  in  this  proceeding 
is,  has  the  Legislature  done  so  in  the  act 
Milder  consideration? 

The  members  of  the  board  created  by  the 
act  are  not  declared  to  be  county  officers; 
on  the  contrary,  by  directing  that  they  shall 
be  appointed  and  not  elected,  the  Legislature 
must  manifestly  be  understood  as  not  having 
intended  to  create  new  county  offlcerR  In 
passing  the  act  the  guide  of  its  members  was 
tbe  Constitution,  and  with  it  as  an  open  book 
before  them  its  unmistakable  words  were 
that  if  new  county  officers  were  to  be  estab- 
lished they  would  have  to  be  elected  and 
could  not  be  appointed.  The  Legislature  fur- 
ther knew  from  section  3  of  the  same  article 
that  tbe  Constitution  contemplates  the  ap- 
pointment of  officers  within  a  county  who 
ore  not  county  officers.  The  members  of  the 
board  are  not  designated  in  tbe  act  as  county 
officers,  and,  strictly  speaking,  they  could  not 
be  so  designated.  In  Taggart  v.  Common- 
wealth, 102  Pa.  354,  It  is  true  it  is  said,  "In 
determining  what  class  of  officials  should  be 
designated  county  officers,  the  convention 
manifestly  had  in  view  those  whose  duties 
were  coextensive  with  the  boundaries  of -the 
county;"  but  a  surer  test  is  the  character  of 


the  duties  to  be  performed  by  tiie  officers. 
Tbe  duties  of  a  state  <ffic«-  to  be  performed 
within  a  coimty  may  be  coextraslve  with  and 
limited  to  it,  but  for  that  reason  he  to  no 
less  a  state  officer  if  he  acta  for  tbe  state. 
Tbe  duties  to  be  performed  by  the  board 
created  by  the  act  of  1905  are  not  for  the 
county  alone,  but  for  the  state  as  well.  Sep- 
arate and  distinct  duties  are  imposed  upon 
its  members.  That  the  commonwealth  may 
receive  the  tax  which  it  has  imposed  as  a 
state  tax,  they  are  to  assess  and  value  a 
certain  species  of  property,  and  the  act  pro- 
vides that  "In  so  far  as  respects  state  taxes, 
the  valuations  and  assessments  shall  be  made 
by  the  board  annually,  on  or  before  December 
31st";  that  the  coun^  may  receive  the  taxes 
due  It  and  needed  by  It  for  strictly  county 
purposes,  they  shall  assess  and  value  the 
real  estate  within  it.  and  in  so  doing  they 
perform  no  duty  for  the  state.  At  times  a 
county  officer  whose  primary  duties  are  to 
the  county,  Is  directed  by  the  state  to  act  for 
it  by  virtue  of  hia  office.  A  county  treasurer, 
because  he  is  the  appropriate  county  officer 
for  such  a  purpose,  is  designated  to  collect 
for  the  state  certain  taxes  levied  by  it  for 
state  purposes,  and  so  the  register  of  wills 
by  virtue  of  his  office  collects  the  collateral 
Inheritance  tax  on  decedents'  estates;  but  not 
so  here.  The  appointment  of  the  board  is 
primarily  for  tbe  state  as  well  as  for  the 
county,  and  though  the  former  looks  to  tbe 
latter  for  tlie  payment  to  It  of  a  certain  tax. 
the  Legislature  does  not  permit  the  county 
through  its  township  and  ward  assessors  to 
assess  and  value  property  upon  which  tbe 
state  tax  has  been  Imposed,  but  directs  that 
this  board  shall  be  appointed  for  that  spedflc 
purpose.  Being  clearly  of  the  opinion  that 
tbe  members  of  the  board  are  not  county 
officers,  we  pass  to  tbe  next  objection  raised 
to  the  act,  which  is  that  it  imposes  on  tbe 
court  duties  that  are  not  Judicial. 

Tbe  executive^  legislative  and  Judicial 
branches  of  the  state  government  are  created 
by  the  people  through  their  Constitution, 
and  the  powers  and  duties  of  eacb  are 
such  only  as  are  expressly  conferred  or  Im- 
posed, or  are  Inherent  by  necessary  implica- 
tion. But  there  are  no  powers  inherent  in 
either  of  the  branches  nor  duties  to  be  evad- 
ed by  either  of  them,  If  such  powers  have 
been  expressly  withheld  from  it  by  tbe  peo- 
ple or  duties  have  been  Imposed  upon  it  by 
them ;  and  therefore  no  duty  can  be  evaded 
by  the  executive  or  judiciary  If  tbe  people 
have  authorized  its  imposition  by  the  Legis- 
lature, their  law-making  power,  on  eitber 
of  these  branches.  In  the  judiciary  article 
tbe  judges  of  but  one  court  are  exempt  from 
tbe  imposition  of  nonjudicial  duties,  and  from 
them  alone  is  tbe  power  of  appointment 
withheld.  "No  duty  shall  be  imposed  by 
law  upon  the  Supreme  Court  or  any  of  the 
Judges  thereof,  except  such  aa  are  Judicial, 
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nor  sball  any  of  the  Judges  thereof  exercise 
any  power  of  appointment  except  as  Iierein 
provided."  Const  i  21,  art  6.  "Bxpreaslo 
nnlus  est  exclnslo  alterlns"  is  no  less  true  of 
this  claose  than  of  any  statute;  and  It  Is 
therefore  to  be  presumed  that  the  people, 
with  the  knowledge  that  for  years  before 
tbey  adopted  the  present  Constitntlon  Judges 
of  the  common  pleas  had  been  directed  by 
acts  of  assembly  to  appoint  mercantile  ap- 
praisers, boards  of  revision  of  taxes,  and 
other  oflBcers,  and  were  so  appointing  them, 
adopted  the  clause  containing  the  limitation 
upon  this  court  alone,  and  left  the  Judges 
of  the  other  courts  to  contlnae  to  appoint 
when  directed  to  do  so  by  the  Legislature. 

The  real  question  is  not  as  to  the  character 
of  the  duty  to  be  performed  by  the  courtB 
under  the  act  of  1905,  but  as  to  the  con- 
stltntlonal  power  of  the  Legislature  to  im- 
IMse  it  If  that  power  exists  the  duty  Im- 
posed In  this  clear  exercise  of  it  must  be 
performed.  Under  the  conditions  existing 
at  the  time  of  the  adoption  of  the  Cktnstltu- 
tlon,  the  people  were  able  to  declare  who  at 
that  time  should  be  regarded  as  county 
officers,  but  anticipating  the  requirements 
arising  from  new  conditions,  power  was  com- 
mitted to  the  Legislature  of  establishing 
others  from  time  to  time,  all,  however,  to 
be  elected.  In  addition  to  new  county  of- 
ficers to  be  elected,  the  necessity  for  others 
to  be  appointed  was  clearly  contemplated 
in  the  adoption  of  the  Constitution  to  meet 
requirements  in  the  growth  and  development 
of  the  state.  What  those  new  officers  should 
be  could  not  have  been  anticipated,  and 
therefore  their  selection  is  not  provided  for 
in  the  Constitution;  but  when  new  oflces  are 
needed  the  Legislature  may  admittedly 
create  them,  and,  when  created,  they  may 
be  filled  by  appointment.  They  are  to  be 
"appointed  as  may  be  directed  by  law." 
Const  {  1,  art  12.  The  direction  of  the  law 
is  that  the  board  created  by  the  act  of 
1906  shall  be  appointed  by  the  court  or 
courts  of  common  pleas  of  the  proper  county, 
and  this  direction  having  been  made  In 
pursuance  of  constitutional  authority,  a  con- 
stitutional duty  arises  which  cannot  be  dis- 
regarded. This  duty  having  been  Imposed 
upon  the  courts  of  common  pleas  ff  the 
county  of  Allegheny,  must  be  performed  by 
the  Judges  composing  them.  In  all  matters 
a  court  acts  through  its  Judge  or  Judges,  and 
when  the  combined  courts  of  a  county  are 
directed  to  act  they  are  to  act  through  a 
majority  of  their  Judges  forming  one  body. 
In  the  absence  of  statutory  direction  as  to 
the  manner  in  which  they  shall  so  act 
their  good  Judgment  will  be  their  guide. 

From  the  answer  of  the  respondents  we 
deem  nothing  more  necessary  than  this  brief 
expression  of  our  views  on  the  questions 
raised  by  them,  and,  assuming  that  the  duty 
Imposed  upon  them  will  be  performed,  the 
order  asked  for  by  the  commonwealth  will 
not  now  be  mada 


SBWARD  T.  JOHNSON  et  al. 

(Supreme  Court  of  Rhode  Island.    Dee.  4, 
1005.) 

1.  jTTDOMEaTT — SErmifo   Aside — Pxbsokb    EJir- 

TTTLED    to    REUEF. 

A  creditor,  who  attached  the  interest  in 
land  descending  to  the  debtor  on  his  ancestor 
dying  intestate,  knew  of  proceedings  in  the  pro- 
bate court  and  in  the  common  pleas  division  for 
the  probate  of  the  will  of  the  ancestor,  disin- 
heriting the  debtor,  but  did  not  apply  to  be- 
come a  party  to  the  proceedings,  as  anthorized 
by  Gen.  Laws  1896,  c.  248,  {  T.  A  compromise 
in  the  proceedingg  for  the  probate  of  the  will 
was  made  without  notice  to  him.  Held,  that 
he  was  not  a  party  to  the  proceedings,  within 
chapter  251,  §  2,  providing  that  when  it  shall 
be  made  to  appear  by  '^ny  party"  that  by 
reason  of  mistake  judgment  has  been  rendered, 
a  new  trial  may  be  granted,  and  was  not  en- 
titled to  relief. 

2.  Samx — DKiAtTLT — What  Cowstitdtes  De- 
fault— Statutes. 

In  proceedings  for  the  probate  of  a  will, 
evidence  showing  the  execution  of  the  will,  its 
contents,  and  the  capacity  of  the  testator  was 
given.  The  contestants  offered  no  evidence,  and 
the  conrt  admitted  the  will  to  probate.  Held, 
that  the  decree  was  not  entered  by  default  as 
against  the  contestants  represented  in  court, 
or  as  against  a  person  who  could  have  become 
a  party,  but  did  not  within  Gen.  Laws  1886, 
c.  251,  g  2,  anthorizing  the  granting  of  a  new 
trial  when  the  judgment  has  been  rendered  by 
default,  by  reason  of  accident,  mistake,  etc 

3.  Same  —  Aoturairr — Mistake — What   Con- 
btitutx. 

A  creditor,  who  attached  the  interest  in 
land  descending  to  the  debtor  on  the  ancestor 
dying  intestate,  knew  of  proceedings  in  the  pro- 
bate covirt  and  In  the  common  pleas  division 
for  the  probate  of  the  ancestor's  will,  which 
disinherited  the  debtor,  but  took  no  steps  to 
become  a  party  thereto.  The  will  was  admitted 
to  probate.  Held,  that  the  creditor's  failure  to 
contest  the  probate  of  the  will  was  not  the  re- 
sult of  "accident,  mistake,  or  any  unforeseen 
cause,"  within  Gen.  Laws  1896,  c  251,  §  2,  au- 
thorizing the  court  to  grant  a  new  trial  on  the 
ground  that  by  reason  of  "accideltt,  mistake,  or 
any  unforeseen  cause"  judgment  has  been  ren- 
dered against  the  party  applying  for  a  new 
trial. 

4.  Same — Rioht  to  Repbeseitt  AssEirr  Fabtt 
in  Intekest. 

An  heir,  disinherited  by  a  will,  had  not 
been  heard  from  for  several  years  by  any  one 
in  interest,  and  it  was  not  known  whether  he 
was  alive  or  dead.  A  creditor  of  the  heir,  pe- 
titioning for  a  new  trial  after  judgment  admit- 
ting the  will  to  probate,  stated  that  the  heir  was 
without  the  jurisdiction  of  the  state  and  that 
his  whereabouts  were  unknown.  Held,  that  the 
creditor  could  not  represent  the  heir  in  a  peti- 
Tion  to  procure  a  new  trial. 

Appeal  from  Probate  Court 

Application  by  Mary  E.  Seward  for  the' 
probate  of  the  will  of  Charles  E.  Johnson, 
deceased.  The  Judge  of  probate  decided  in 
favor  of  the  contestants,  Emma  N.  Johnson 
and  others,  and  on  the  appeal  of  the  pro- 
ponent the  common  pleas  division  admitted 
the  will  to  probate.  Petition  by  Wlillain  A. 
Lester  for  a  new  trial  under  Gen.  Laws 
1896,  c.  251,  i  2.    Petition  denied. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Arthur  M.  Allen,  for  petitioner.  Littlefield 
tt  Barrows,  for  Mary  E.  Seward. 
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PARKHUBST,  3.  This  Is  a  petition  for 
a  trial  or  a  new  trial  under  chapter  251, 
I  2,  Oen.  Laws  B.  I.  1896,  viz. :  "Whenever 
it  shall  be  made  to  appear  to  the  satis- 
faction of  the  appellate  division  of  the  Su- 
preme Court,  by  any  party  or  garnishee  in 
a  suit  which  shall  have  been  tried  or  de- 
cided in  the  common  pleas  division  of  the 
Supreme  Court,  or  in  any  district  court, 
within  one  year  previous  to  such  application, 
that  by  reason  of  accident,  mistake,  or  any 
unforeseen  cause,  or  for  lack  of  newly  dis- 
covered evidence,  judgment  has  been  ren- 
dered in  such  suit  on  discontinuance,  non- 
suit, default,  or  report  of  referees,  or  that 
such  party  or  garnishee  tiad  not  a  full,  fair, 
and  impartial  trial  in  such  suit,  or,  in  case 
a  trial  has  been  had  in  such  case,  that  a 
new  trial  therein  should  be  bad,  such  divi- 
sion may  grant  such  trial  or  new  trial  upon 
snch  terms  and  conditions  as  it  shall  pre- 
scribe." 

Tbe  petitioner,  William  A-  Lester,  by  affi- 
davit sets  forth  that  he  was,  on  December 
25,  1903,  and  still  is,  a  creditor  of  one  Wal- 
ter H.  Johnson,  son  of  Charles  E.  Johnson, 
deceased,  late  of  Warwick,  R.  I.,  and  that 
his  claim  amounts  to  $1,988.65,  with  accrued 
interest,  and  that  Charles  E.  Johnson  died 
December  26,  1903.  At  his  death  the  peU- 
tloner  attached  the  Interest  of  Walter  H. 
Johnson  in  certain  real  estate  l>eIongIng  to 
Charles  E!.  Johnson  In  his  lifetime,  and  which 
descended  to  said  Walter  H.  Johnson,  If  the 
deceased  died  without  a  wilL  It  appears 
that  said  Charles  E.  Johnson  did  have  a 
will,  which  he  destroyed  sometime  prior  to 
his  decease.  An  administrator  was  appoint- 
ed on  his  estate  by  the  probate  court  of  the 
town  of  Warwick,  and  at  or  about  the  time 
ot  the  application  for  the  appointment  of 
an  administrator  application  was  made  to 
admit  to  probate  an  alleged  copy  of  Charles 
B.  Johnson's  will,  which  left  Walter  H.  John- 
son only  $50,  and  made  Mary  E.  Seward 
residuary  devisee.  Mary  B.  Seward,  the  pro- 
ponent, attempted  to  show  that  the  deceased 
was  of  unsound  mind  at  the  time  he  de- 
stroyed the  will,  and  that  the  paper  she 
presented  was  a  true  copy.  Both  of  these 
alleged  facts  were  disputed.  The  Jndge  of 
said  probate  court  refused  to  admit  the 
will  to  probate.  Mary  E.  Seward  appealed,* 
claimed  Jury  trial,  and  the  appeal  was  en- 
tered in  the  common  pleas  division  for  the 
county  of  Kent.  It  further  appears  that 
Lester,  the  petitioner,  was  fully  aware  of 
all  these  proceedings;  that  he  bad  an  at- 
torney through  whom  he  made  the  attach- 
ment above  referred  to ;  that  he  was  in  com- 
munication, either  personally  or  through  his 
attorney,  with  at  least  one  party  to  the 
record  and  her  attorney,  and  was  watching 
the  progress  of  the  case;  but  that  he  did 
not  enter  his  appearance,  or  ask  to  be  made 
a  party  either  in  tbe  probate  court  or  in 
the  common  pleas  division.  He  now  com- 
plains that  the  parties  of  record  In  said 


probate  appeal,  without  notice  to  him,  en- 
tered into  a  compromise,  and  that  pursuant 
thereto  a  formal  proceeding  was  had  In  the 
common  pleas  division  for  the  county  of 
Kent  on  the  17th  day  of  March,  A  D.  1905, 
when  a  mere  formal  presentation  of  tbe 
alleged  will  of  Charles  B.  Johnson  was  made 
by  the  appellant,  and  no  evidence  against 
its  validity  was  presented  by  the  appellee, 
and  that  the  jury  returned  its  verdict  sus- 
taining the  will,  and  that  on  the  11th  day 
of  May,  1905,  the  formal  decree  of  the  com- 
mon pleas  division  was  entered  probating 
said  will.  The  petitioner  further  claims  that 
he  was  a  "party"  In  interest  in  said  pro- 
ceedings, by  reason  of  bis  said  attachment, 
and  by  reason  of  his  rights  as  a  creditor  of 
one  of  the  heirs  of  said  Charles  B.  Johnson, 
and  that  the  proceedings  in  said  common 
pleas  division  were  in  the  nature  of  a  "de- 
fault," "by  reason  of  accident,  mistake  or 
unforeseen  cause,"  so  far  as  he  was  con- 
cerned, and  asks  for  a  trial  under  sectimi 
2  of  chapter  261,  above  quoted. 

The  petitioner  was,  by  reason  of  his  at- 
tachment in  the  suit  against  Walter  H.  John- 
son, so  far  pecuniarily  interested  in  the  lands 
formerly  belonging  to  Charles  B.  Johnson, 
deceased,  that  he  was  entitled  to  appear  and 
be  heard  either  in  the  probate  court  in 
tbe  original  proceedings  there,  or  In  tbe 
common  pleas  division  on  the  ai^al,  pro- 
vided it  should  be  made  to  appear  to  either 
court  that  he  was  Interested,  in  accordance 
with  the  provisions  of  chapter  248,  S  7,  Gen. 
Laws  B.  I.  1896,  viz.:  "Whenever  it  shall 
be  made  to  appear  in  any  matter  or  cause 
pending  in  any  probate  court,  or  upon  appeal 
from  any  such  court  In  either  division  of  the 
Supreme  Court,  that  any  person  made  a  par- 
ty thereto,  or  interested  therein,  has  not 
been  duly  notified  that  the  same  has  been 
brought  before  the  court,  the  jurisdiction  of 
the  court  where  the  same  is,  over  such  cause, 
shall  not  be  defeated  thereby,  but  the  pro- 
bate court,  if  such  matter  or  cause  is  there- 
in, or  if  the  same  is  on  appeal  in  either 
division  of  the  Supreme  Court,  such  court 
or  any  justice  thereof  may  order  such  notice 
to  be  given  to  such  person  interested,  of 
the  said  matter  or  cause,  as  in  the  discretion 
of  said  court  or  justice  will  afford  such  party 
a  reasonable  opportunity  to  appear  in  said 
court  and  be  heard  in  reference  to  said 
matter  or  cause.  Said  notice  to  be  served 
on  such  person  or  party  not  less  than  four- 
teen days  before  the  return-day  thereof,  and 
from  and  after  such  service  and  return  all 
orders  and  proceedings  of  such  court  in  snch 
cause  shall  be  as  effective  in  binding  the 
person  named  in  such  notice  as  If  the  prop- 
er notice  of  the  bringing  of  such  matter  or 
cause  had  been  duly  issued  and  served  upon 
the  commencement  of  such  matter  or  cause 
in  the  court  of  probate."  Such  pecuniary 
interest  has  been  frequently  hdd  sufficient 
to  give  a  person  a  standing  in  court  as  a 
party  Interested  in  matters  of  probate  or 


Digitized  by  VjOOQIC 


R.I.) 


MoOOWAN  7.  COURT  OF  PROBATA  OF  CITY  OF  NEWPORT. 


571 


probate  appeal.  Smith  t.  Bradstreet,  16 
Pick.  264;  In  re  Langevln,  45  Minn.  429, 
47  N.  W.  U83;  Sbepard'8  Estate,  11  Pa. 
Co.  Ct  B.  133.  See,  also.  Pierce  ▼.  Gould, 
143  Mass.  234,  235,  9  N.  E.  568;  Yeaw  v. 
Searle,  2  R.  I.  104;  O'Rourke  v.  Elsbree,  11 
B.  I.  430;  Stebbins  v.  Lathrop,  4  Pick.  33. 
It  is  to  be  noted  that  in  all  these  cases  which 
are  cited  by  the  i>etitioner  the  persons  In- 
terested had  actually  appeared  and  made 
themselTea  parties,  and  the  court  in  each 
case  decided  that  they  had  the  right  so  to  do. 
See,  also,  as  to  Lester's  right  to  become  a 
party  to  the  appeal,  although  he  did  not 
appear  In  the  probate  court,  McArthur  t. 
Allen  (C.  C.)  8  Fed.  313,  319;  WeUs  v.  Wells, 
4  T.  B.  Mon.  162,  153,  16  Am.  Dec.  150;  Pat- 
ton  y.  Allison,  7  Humph.  320,  328;  Ouachita 
Baptist  College  t.  Scott,  64  Ark.  349.  42 
S.  W.  536;  Llschy  v.  Schrader  (Ky.)  47  8.  W. 
611;  Meyer  v.  Henderson  (Md.)  41  Atl.  1073; 
Bonnemort  y.  Olll,  167  Mass.  338,  340,  46  N. 
E.  768. 

But  Lester  did  not  see  fit  to  avail  him- 
self of  the  opportunity  to  become  a  party  to 
tbese  proceedings.  If  he  had  done  so,  be 
would  then  hare  been  properly  before  the 
coart  and  entitled  to  be  heard  and  to  produce 
such  eyidence  as  be  saw  fit  in  opposition  to 
the  probate  of  said  will.  If,  then,  he  had 
not  bad  notice  of  the  proceedings  complain- 
ed of,  and  a  compromise  had  been  made 
without  notice  to  him,  he  would  have  bad  a 
prfq>er  standing  to  apply  to  this  court  for 
relief.  The  statute  (section  2,  c.  261)  con- 
templates relief  to  a  "party"  to  a  suit.  Let- 
ter might  have  made  himself  a  party  within 
its  terms  had  he  seen  fit  to  do  so.  He  has 
not  done  so,  and  Is  not  entitled  to  relief. 
See  Bonnemort  y.  Gill,  167  Mass.  838,  340, 
45  N.  E.  768,  and  other  cases  cited,  supra. 
Furthermore,  we  think  there  was  no  "de- 
fault" In  the  common  pleas  division  such 
as  the  statute  above  quoted  contemplates. 
The  affidavit  of  the  appellant,  Mai7  B.  Sew- 
ard, shows  that  the  copy  of  the  will  alleged 
to  be  the  will  of  Charles  E.  Johnson  was  not 
merely  formally  presented,  but  evidence  at 
some  length  was  introduced  to  show  both  Its 
execution  and  contents,  and  also  that  Charles 
B.  Johnson  was  of  unsound  mind  at  the  time 
of  bis  attempted  revocation  of  the  will  by 
Its  destruction.  A  proceeding  of  this  kind 
cannot  be  said  to  be  a  "default"  as  against 
a  party  to  the  record  who  is  represented  in 
court  and  does  not  see  fit  to  offer  testimony; 
neither  can  it  be  said  to  be  a  "default"  as 
against  a  person  who  could  have  become  a 
party  to  the  record,  but  has  not  seen  fit 
to  do  so.  Nor  was  there  any  such  "acci- 
dent,"  "mistake,"  or  "unforeseen  cause"  as 
the  statute  contemplates.  It  was  either  an 
Instance  of  mistake  of  law  as  to  the  proper 
legal  steps  necessary  to  be  taken  to  preserve 
the  petitioner's  interest,  as  in  Howard  y. 
Oapron,  8  B.  1. 182,  or  else  It  was  an  Instance 
of  negUgonce,  and  so  within  the  scope  of  the 


opinion  In  Haggelund  y.  Oaftale  Mfg.  Co., 
26  B.  I.  620,  60  Att.  106. 

We  fall  to  find  any  evidence  in  tbe  papers 
before  us  that  the  petitioner  ever  Intended 
to  become  a  party  to  the  proceedings  in  ques- 
tion; but  it  seems,  on  the  contrary,  that  be 
has  purposely  kept  out  of  them,  taking 
chances  that  persons  who  owed  him  no  legal 
duty  and  whose  interests  were  or  might 
become  adverse  to  his,  would  In  some  way 
do  something  which  would  be  of  service  to 
him  without  expense  on  his  part  In  some 
vague  and  shadowy  way  the  petitioner  ap- 
pears to  attempt  to  represent  Walter  H. 
Johnson  in  this  proceeding,  although  he  does 
not  in  exact  terms  claim  to  represent  him, 
nor  does  he  petition  in  Johnson's  name. 
Johnson  has  not  been  heard  from  for  several 
years  by  any  one  In  interest,  and  It  is  not 
known  whether  he  is  alive  or  dead;  and 
the  petitioner  himself  states  under  oath  that 
he  Is  without  the  Jurisdiction  of  this  state 
and  his  whereabouts  are  unknown  to  the 
petitioner.  The  petitioner  can  have  no  stand- 
ing to  represent  Johnson  in  this  matter,  as  it 
is  evident  he  can  have  no  authority  from 
Johnson. 

The  petition  for  a  trial  or  new  trial  Is 
denied  and  dismissed. 


McGOWAN  y.  COURT  OP  PROBATE   OF 
CITY  OF  NEWPORT. 

(Supreme  0>urt  of  Rhode  Island.     Nov.  29, 
1906.) 

Tbiai.  —  iNBTBiTcnoif s  —  Mankbb  or  Givino 

REQtnESTKD    iNSTBTTOnONS. 

An  instmction  correctly  stating  the  law  on 
a  certain  point  is  not  erroneous,  because  not  in 
the  exact  langnase  of  a  requested  instruction 
correctly  stating  tne  law  on  that  point, 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial.  {$  668,  674.] 

Judicial  proc^lngs  on  the  probate  of 
the  will  of  Ann  McGowan,  deceased.  Peti- 
tion for  a  new  trial  after  a  verdict  approving 
the  will.    New  trial  denied. 

Argued  before  DOUGLAS,  0.  J.,  and  DU- 
BOIS, BLODGBTT,  and  PARKHURST,  JJ. 

William  P.  Sbeflleld,  Jr.,  and  Max  Levy, 
for  appellant  Frank  F.  Nolan  and  Gardiner, 
pirce  &  Tbornley,  for  appellees. 

PER  CURIAM.  This  is  a  petition  for  a 
new  trial  of  a  probate  appeal  in  which  the 
Jury  have  found  a  verdict  approving  the  will 
of  Ann  McGowan,  deceased.  The  petition  is 
based  upon  exceptions  to  the  refusal  of  the 
court  to  charge  as  requested  by  the  appel- 
lants, and  also  on  the  ground  that  the  verdict 
is  against  the  law  and  the  evidence. 

Two  requests  to  charge  were  made,  which 
were  modified  by  the  presiding  Justice.  The 
first  request  is  as  follows:  "Where  a  person 
writes  or  prepares  a  will  for  another  under 
which  the  wife  of  the  writer  takes  a  benefit 
it  Is  a  suspicious  circumstance,  requiring  the 
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conrt  to  be  vljnant  and  seaious  In  examin- 
ing the  evidence  In  support  of  tbe  instm- 
ment,  and  is  sufficient  to  exclude  tbe  will 
from  probate  unless  the  suspicion  Is  re- 
moved." The  modiflcation  of  this  request 
which  was  granted  is  as  follows:  "That 
where  a  person  writes  or  prepares  a  will  for 
another,  under  which  the  wife  of  the  writer 
takes  a  benefit,  it  is  a  circumstance  to  be 
considered  by  you,  requiring  the  court  and 
tbe  Jury  to  be  vigilant  and  sealous  in  ex- 
amining the  evidence  in  support  of  the  in- 
strument, and  that,  unless  it  appears  clearly 
that  no  advantage  was  taken  by  the  person 
so  writing  a  will,  It  would  be  sufficient  to 
exclude  the  will  from  probate."  The  charge 
given  by  the  court  was  a  substantial  com- 
pliance with  the  request  It  Is  not  tbe  privi- 
lege of  counsel  to  dictate  the  words  that  shall 
be  given  in  a'  charge  to  the  jury.  If  the  law 
applicable  to  tbe  case  is  correctly  stated,  it 
Is  all  that  can  be  required.  McGarrlty  v. 
N.  Y.,  N.  H.  &  H.  R.  Co.,  25  a  I.  268.  5S 
Atl.  T18. 

The  second  request  to  charge,  as  it  was 
worded,  was  inapplicable  to  any  evidence  in 
the  case,  as  was  admitted  by  counsel  at  tbe 
argument  before  us.  Tbe  evidence  in  the 
record  was.  In  our  opinion,  amply  sufficient 
to  support  the  verdict  Indeed,  It  was  so 
strong  in  favor  of  the  will  that  a  contrary 
verdict  would  have  been  unreasonable. 

The  petition  for  a  new  trial  Is  denied,  and 
the  cause  will  be  remanded  to  the  superior 
court  sitting  in  the  county  of  Newport,  with 
direction  to  enter  a  decree  sustaining  the 
will,  with  costs  for  the  proponents. 


DAVIS  V.  BALTIMORE  &  O.  R.  CO.  et  al. 

(Court  of  Appeals  of  Maryland.    Dec.  7,  19U5.) 

1.  Injunction  —  Pbimabt  Belief  — Bill  — 
Dismissal. 

Where  an  Injunction  asked  for  is  the  pri- 
mary relief  demanded,  and  not  merely  ancillary, 
and  on  hearing  an  application  to  dissolve  a 
temporary  injunction  it  Is  determined  that 
plaintiff  is  not  entitled  to  injunctive  relief,  it 
18  proper  for  the  court  to  dismiss  the  bill  on 
the  merits. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  27, 
Cent  Dig.  Injunction,  §{  27tf-2Sl.] 

2.  NoisANCB— Injunction— Bill. 

Where  a  bill  sought  to  restrain  the  con- 
struction of  a  switch  track  along  a  county  road 
in  front  of  plaintiff's  premises,  charging  that 
the  construction,  use,  and  operation  of  the  sid- 
ing would  greatly  depreciate  the  value  of  plain- 
tiff's property  as  a  residence  by  reason  of  the 
noise  and  danger  incident  to  the  operation  of 
steam  cars,  and  alleged  that  the  smoke,  noise, 
and  dust  arising  from  the  use  of  loiomotives 
would  constitute  a  nuisance  to  plaintiff  indi- 
vidually, as  well  as  to  the  public,  and  would 
inflict  irreparable  injury  on  plaintiff,  but  failed 
to  allege  the  proximity  of  the  railroad  to  plain- 
tiff's dwelling  house,  or  in  what  way  the  value  of 
the  latter  could  or  would  be  affected  by  the  con- 
struction of  the  switch,  or  how  the  comfort  and 
enjoyment  thereof  would  be  interfered  with,  or 
any  facts  showing  how  the  use  of  the  railroad, 
tbe  smoke,  and  noise  would  operate  injuriously 


thereon,  the  bill  was  insufficient  to  Justify  an 
injunction. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  Nuisance,  H  77,  181.] 

3.  Same— Railboad  Switohxs. 

A  railroad  switch  or  siding  la  not  a  nui- 
sance per  se,  and  can  only  become  such  by  cir- 
cumstances connected  with  its  construction,  lo- 
cation, or  the  manner  of  its  use. 

[Ed.  Note. — For  cases  in  point,  see  voL  91, 
Cent.  Dig.  Nuisance,  H  23,  24,  159.] 

4.  Same— Pdblio  Nuisance— Private  Injubt. 

Where  complainant  sought  to  enjoin  the 
construction  of  a  railroad  switch  along  a  county 
road,  alleging  that  the  maiutenance  of  the 
switch  would  Interfere  with  and  endanger  tb» 
use  of  the  road,  which  was  her  only  exit  from 
her  premises,  but  it  was  not  contended  ttiat 
there  was  any  actual  obstruction  of  the  road  by 
the  switch,  complainant's  safety  and  comfort 
in  using  the  road  only  being  impaired,  her.  in- 
jury, if  any,  was  not  different  in  kind  from  that 
suffered  by  the  general  public  having  occasion 
to  use  the  road,  and  hence  she  was  not  eotitied 
to  sue  to  enjoin  the  maintenance  of  the  switch. 
[E!d.  Note. — For  cases  in  point  see  voL  SI, 
Cent  Dig.  Nuisance,  U  164-169.] 

6.  Samb— Pabties. 

Where  a  railroad  company  agreed  to  con- 
struct a  switch  at  the  expense  of  a  gravel  com- 
pany, the  latter  being  the  party  having  the  sub- 
stantial Interest  involved  and  most  responsible 
for  the  construction  of  the  switch,  and  being  the 
directing  agency  in  such  construction,  the  rail- 
road company,  though  a  prot)er  party  to  a  suit 
by  an  adjoining  property  owner  to  restrain  such 
construction,  was  not  a  necessary  party. 

[EJd.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  Nuisance,  §$  71,  112,  180.] 

6.  Pleadino— Verification  of  Answbb. 

Where,  In  a  suit  to  restrain  the  constme- 
tion  of  a  switch  by  a  railroad  company  for 
the  benefit  of  a  certain  sand  and  gravel  com- 
pany, tbe  latter  was  the  substantial  agencv  hav- 
ing the  matter  of  construction  in  charge,  it  was 
no  objection  to  tbe  answer  of  the  railroad  com- 
pany that  the  facts  therein  were  verified  by 
one  of  the  officers  of  the  gravel  company  who 
had  knowledge  thereof. 

[Ed.  Note. — For  cases  in  point  see  voL  89, 
Cent  Dig.  Pleading,  {{  887-890.] 

7.  Same— Evidence. 

Where,  in  a  suit  by  an  adjoining  property 
owner  to  restrain  the  construction  of  a  railroad 
switch  along  a  county  road  near  her  property 
as  a  nuisance,  there  was  no  evidence,  showing 
any  diminution  in  valne  of  plaintiff's  'property 
because  of  tbe  switch,  nor  to  show  how  noise 
and  smoke  from  locomotives  using  the  switch 
could  affect  the  enjoyment  of  plaintiff's  prop- 
erty, nor  the  probable  quantity  of  such  noise 
and  smoke,  or  what  inconvenience  would  be  oc- 
casioned thereby,  the  evidence  was  Insufficient 
to  justify  an  injunction. 

Appeal  from  Circuit  Court  Prince  George's 
Cotmty,  In  Equity ;  Geo.  C.  Merrick,  Judge. 

Action  by  Nannie  E.  Davis  against  tbe 
Baltimore  &  Ohio  Railroad  Company  and 
others.  From  a  decree  dissolving  an  injunc- 
tion and  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCB,  SCHMUCK- 
ER,  JONES,  and  BURKE,  JJ. 

Clayton  E.  Emig,  for  appellant  Robert 
W.  Wells  and  Marlon  Duckett  for  appellees. 
Jas.  A.  C.  Bond,  for  the  Baltimore  ft  Ohio 
Railroad  Company. 
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jrONBS,  J.  This  la  an  appeal  from  a  de- 
cree of  the  circuit  court  for  Prince  George's 
county  dlasolTlng  an  injunction  wblcb  bad 
been  granted  In  tbe  cause  and  dismissing 
the  bill  of  complaint  upon  which  the  suit 
had  been  Instituted.  The  bill  alleges  that 
the  plaintiff  Is  the  owner  of  a  tract  of  land 
-at  or  near  Contee  Station,  on  the  main  line 
of  the  Baltimore  &  Ohio  Railroad  Company, 
upon  which  she  has  expended  more  than  the 
stun  of  $20,000  "for  improvements  npon  the 
dwelling  erected  on  said  premises,  and  was 
about  to  erect  yet  larger  Improvements  there- 
on, all  of  which  enures  to  the  benefit  of  said 
county  and  the  tases  collectible  therefrom, 
•  •  *  that  she  is  the  owner  of  valuable 
hwses  which  she  uses  dally  on  said  premises 
and  on  the  county  road  bordering  on  said 
premises,  and  that  she  has  no  exit  to  drive 
from  said  premises  other  than  by  said  coun- 
ty road;  that  the  defendants  [appellants 
here]  Charles  Hillers  and  Albert  Taylor  are 
the  reputed  owners  of  a  tract  of  land  adjoin- 
ing the  said  premises  along  tbe  center  of  the 
said  county  road,  running  northerly  from  the 
intersection  of  said  railroad."  Then,  after 
alleging  that  the  plaintiff  "is  informed  and 
believes"  that  the  Baltimore  &  Ohio  Railroad 
Company  "Is  about  to  construct,  for  the  use 
and  benefit  of  said  Charles  Hillers  and  Albert 
Taylor,  a  railroad  track  or  siding  Intersect- 
ing with  the  Baltimore  &  Ohio  Railroad 
track  extending  northerly  immediately  along 
tbe  county  road  and  along  the  premises"  of 
the  plaintiff  (appellant  here)  "for  the  par- 
pose  of  operating  steam  cars"  thereon,  the 
bill  charges  "that  the  construction,  use,  and 
operation  of  said  railroad  track  or  siding 
will  greatly  depreciate  the  value  of  her  prop- 
erty as  a  resident,  by  reason  of  the  noise 
and  danger  Incident  to  the  operation  of  said 
Bteam  cars  and  locomotives  passing  imme- 
diately in  front  of  her  residence";  that  the 
use  aforesaid  will  imperil  the  life  of  "the 
plaintiff"  and  other  members  of  her  family 
while  lawfully  engaged  in  driving  upon  said 
county  road ;  that  the  smoke,  noise,  and  dust 
arising  from  the  use  of  locomotives  on  said 
railroad  in  transporting  sand  and  other  ma- 
terials from  and  to  its  terminus  will  con- 
stitute a  nuisance  to  "the  plaintiff"  individu- 
ally, as  well  as  to  the  public  using  said  coun- 
ty road,  and  inflict  an  irr^tarable  injury; 
that  the  construction,  use,  and  operation  of 
said  siding  and  said  steam  cars  constitute 
a  public,  as  well  as  a  private,  nuisance  in 
frightening  horses  belonging  to  users  of  said 
county  road;  that  the  said  siding  has  been 
graded  by  the  defendants  Hillers  and  Tay- 
lor "under  a  contract  with  tbe  Baltimore 
-A  Ohio  Railroad,  which"  agrees  to  lay  the 
ties  and  tracks  upon  said  roadbed ;  that  "all 
■of  said  grading  is  now  ready"  for  the  lay- 
ing of  tbe  tracks  upon  said  roadbed;  "that 
tbe  use  and  operation  of  said  steam  cars 
on  said  siding  will  greatly  endanger  the  use 
-of  said  county  road  by  those  who  reside  in 
tbe  immediate  vicini^  and  the  public  at 


large;  that  It  will  tmd  to  inflict  Injury  by 
continuously  frightening  horses  and  decrease 
the  travel  of  said  county  road  and  greatly 
depreciate  the  value"  of  the  plaintiff's  "prop- 
erty and  premises."  ifpon  these  allegations 
the  bin  prayed  that  the  defendants  therein 
named  be  enjoined  from  constructing  the 
railroad  or  siding  of  which  complaint  waa 
made,  and  from  laying  tracks  on  the  road- 
bed graded  as  set  out  in  the  bill,  "adjoin- 
ing the  county  road  or  elsewhere  in  the  near 
vicinity  of  said  county  road  or  the  property" 
of  the  plaintiff  (appellant),  and  "from  oper- 
ating or  in  any  manner  constructing  said 
railroad  or  siding  along  said  county  road 
or  the  premises"  of  tbe  plaintiff.  A  pre- 
liminary Injunction  was  granted  npon  tbe 
filing  of  the  bill.  The  defendants  filed  their 
answers.  The  Baltimore  &  Ohio  Railroad 
Company  its  separate  answer,  and  Charles 
Hillers  and  Albert  Taylor  their  joint  answer 
(in  which  the  Contee  Sand  &  Gravel  Com- 
pany united  and  asked  to  be  allowed  to  Inta- 
vene  in  the  suit),  and  accompanied  their 
answers  with  a  motion  to  dissolve  the  In- 
junction. A  hearing  of  this  motion  upon 
the  bill,  answers,  and  testimony  resulted  in 
the  decree  dissolving  the  injunction  and  dis- 
missing the  bill,  from  which  this  appeal  was 
taken. 

The  appellant  contends  that  the  Injunction 
should  have  been  continued ;  and  further  in- 
sists that,  whether  the  injunction  was  contin- 
ued or  not,,  the  bill  should  not  have  been  dis- 
missed at  that  stage  of  the  proceedings.  In 
tills  case  no  other  relief  was  sought  by  the 
bill  than  the  injunction  to  restrain  the  de- 
fendants from  the  acts  complained  of;  and 
no  other  relief,  under  the  general  prayer  for 
relief,  could  have  been  granted  consistently 
with  that  specifically  prayed  for.  It  is  now 
well  settled  in  our  practice  that  "where  the 
injunction  a^ed  for  is  not  ancillary,  but  the 
primary  and  principal  relief  prayed  for,  there 
is  no  reason  for  retaining  the  bill,  if  upon  hear- 
ing, upon  bill  and  answer,  or  bill,  answer,  and 
depositions,  it  appears  to  tbe  court,  there  is  no 
ground  for  issuing  or  granting  the  Injunction 
upon  the  merits."  Kelly,  Piet  &  Co.  v.  Balti- 
more, 53  Md.  134.  Upon  the  case  presented 
to  tbe  court  below  we  are  of  opinion  that 
the  injunction  which  had  been  granted  there- 
in ought  to  have  been  dissolved,  and  that  it 
was  proper  to  dismiss  the  bill.  That  court  in 
its  opinion,  filed  with  the  decree,  said  the  in- 
junction had  been  improvldently  granted,  and 
with  this  we  agree.  The  allegations  of  the 
bill  were  altogether  too  general  and  indef- 
inite to  authorize  the  granting  of  the  injunc- 
tion. The  suit  of  the  appellant  was  designed 
to  restrain  what  was  charged  In  the  bill  to  be 
a  threatened  nuisance.  In  Adams  v.  Michael, 
88  Md.  123,  17  Am.  Rep.  616,  this  court  said, 
through  Judge  Alvey:  "To  justify  an  in- 
junction to  restrain  an  existing  or  threatened 
nuisance  to  a  dwelling  house,  the  Injury  must 
be  shown  to  be  of  such  a  character  as  to  di- 
minish materially  the  value  of  the  property 
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as  a  dwelling,  and  serloualy  Interfere  with  the 
ordinary  comfort  and  enjoyment  of  It  Un- 
leas  snch  a  case  la  presented,  a  conrt  of  chan- 
cery does  not  Interfere.  It  must  appear  to  be 
a  case  of  real  Injury,  and  where  a  court  of 
law  would  award  substantial  damages."  The 
principle  applied  in  the  case  referred  to  Is 
clearly  applicable  here,  where  the  gravamen 
of  the  bin  is  that  the  acts  of  the  defendants 
complained  of  will  Interfere  with  the  use  and 
enjoyment  of  the  premises  occupied  and  own- 
ed by  the  appellant,  and  will  greatly  depre- 
date the  value  thereof.  The  bill  In  the  case 
Just  referred  to  was  brought  to  restrain  the 
erection  of  a  factory  designed  for  a  use  which 
It  was  charged  would  be  a  nuisance  to  the 
plaintiffs,  In  that  It  would  destroy  the  com- 
fort and  enjoyment  of  their  property  and  re- 
sult In  Irreparable  and  continuing  injury 
thereto  and  to  the  value  thereof.  The  conrt 
further  said,  after  referring  to  the  allega- 
tions of  the  bill  as  being  very  strong  as  to 
what  would  be  the  consequences  to  result 
from  the  erection  of  the  factory:  "It  Is  not 
enough  for  the  parties  complaining  simply  to 
allege  that  particular  consequences  will  fol- 
low the  erection  of  the  factory,  that  may  be 
their  opinion  or  apprehension,  but  facts  must 
be  stated  so  that  the  court  can  see  and  de- 
termine whether  the  allegation  Is  well  found- 
ed." The  court  then  points  out  the  defects 
In  the  bill  there  under  review,  and  the  same 
defects  are  manifest  In  the  bill  In  the  case  at 
bar.  The  proximity  of  the  railroad,  the  al- 
leged nuisance  In  this  case,  to  the  dwelling 
and  Improvements  referred  to  In  the  bill,  Is 
not  shown ;  nor  does  It  appear  In  what  way  the 
value  of  these  can  be,  or  will  be,  affected  by  Its 
construction  or  the  comfort  and  enjoyment  of 
them  will  be  Interfered  with.  There  Is  noth- 
ing but  the  broad  assertion  that  the  results 
mentioned  will  follow  Its  construction.  There 
Is  no  allegation  of  whether  the  use  of  the 
railroad  will  be  frequent  or  otherwise,  nor 
what  smoke  and  noise  It  Is  likely  to  occasion 
in  its  use,  nor  in  what  way  such  smoke  and 
noise  will  operate  injuriously  upon  the  value 
of  the  appellant's  property  or  seriously  dimin- 
ish or  Interfere  with  the  comfort  and  enjoy- 
ment of  its  use.  The  nearest  approach  to  de- 
termining the  character  of  the  railroad  as  a 
nuisance,  when  it  shall  be  constructed  and  put 
Into  operation,  is  its  alleged  proximity  to  the 
public  road  mentioned  in  the  bill.  If  this 
circumstance  makes  it  a  nuisance  at  all,  it  la 
or  will  become  a  public  nuisance  from  which 
the  appellant  must  suffer  some  peculiar  and 
special  Injury,  different  in  kind  from  that 
which  will  be  occasioned  to  the  general  pub- 
lic to  entitle  her  to  maintain  a  private  ac- 
tion. Houck  V.  Wachter,  34  Md.  265,  6  Am. 
Rep.  332;  Schall  v.  Nusbaum,  56  Md.  612; 
Oaritee  t.  Baltimore,  53  Md.  422;  Crook  v. 
Pitcher,  61  Md.  610.  The  bill  alleges  the  ap- 
pellant has  no  exit  to  drive  from  her  prem- 
ises other  than  over  the  county  road,  the  use 
of  which  will  be  interfered  with  and  endan- 


gered by  the  constmctioD  of  the  railroad  Id 
question.  Be  this  as  it  may,  there  is  no 
actual  obstruction  of  this  county  road.  It 
is  not  pretended  it  cannot  be  used  at  all,  but 
only  that  the  safety  and  comfOrt  of  using  It 
will  be  impaired,  and  in  the  use  of  It  the  ap- 
I)ellant  will  encounter  the  same  inconvenience 
In  kind  that  will  be  suffered  by  others  of  the 
general  public  having  occasion  to  use  it.  A 
railroad  switch  or  siding  is  not  a  nuisance  per 
se.  It  can  only  become  such  by  circum- 
stances connected  with  its  construction  or 
location,  or  the  manner  of  its  use  after  being 
constructed.  It  comes,  therefore,  wlthlu  the 
"general  rule  that  where  the  thing  complain- 
ed of  Is  not  a  nuisance  per  se,  but  may  be- 
come so  according  to  circumstances,  and  the 
injury  apprehended  is  eventual  or  contingent, 
equity  will  not  interfere.  The  presumption  is 
that  a  person  entering  into  a  legitimate  busi- 
ness will  conduct  it  in  a  proper  way  so  tliat 
it  will  not  constitute  a  nuisance"  14  Encyc. 
of  Plead.  &  Praa  1128,  1129.  Accordingly, 
to  have  entitled  the  appellant  here  to  the  pre- 
liminary injunction  to  restrain  what  was  al- 
leged to  be  a  threatened  nuisance,  the  bill  in 
its  allegations  should  have  set  out  the  facts 
and  circumstances,  if  any  existed,  which, 
when  supported  by  proof,  would  constitute 
substantial  grounds  for  the  charges  in  the  bill 
of  a  threatened  nuisance.  The  appellant  fil- 
ed exceptions  to  the  answers  of  the  appellee 
in  the  court  below,  which  that  court  could 
properly  have  heard  and  considered  at  the 
time  of  hearing  the  motion  to  dissolve  the  in- 
junction. Alex.  Cb.  Praa  87;  Kelgbler  et 
al.  V.  Savage  Manfg.  Co.,  12  Md.  383,  71  Am. 
Dec.  600.  It  does  not  appear  from  the  rec- 
ord that  these  exceptions  were  there  noticed. 
It  was  urged  as  grounds  for  the  exceptions 
that  the  answers  of  the  Baltimore  &  Ohio 
Railroad  Company  and  Charles  Hillers  were 
not  accompanied  with  affidavits,  and  there- 
fore could  not  be  considered,  that  the  answers 
were  not  resi)onsive  to  the  bill,  and  that  they 
were  evasive  and  insufficient.  We  do  not  find 
that  the  answers  are  obnoxious  to  the  objec- 
tions of  not  being  responsive  to  the  bill  and 
of  being  vague  and  insufficient  They  in 
terms  deny  that  the  appellant  would  be  inter- 
fered with  in  the  use  of  her  property  and 
premises  by  the  proposed  switch  or  siding. 
Explain  how  the  said  switch  or  siding  is  to 
be  constructed  and  operated,  and  the  objects 
of  its  construction.  They  are  responsive  to 
the  allegations  of  the  bill,  and  contain  a 
sufficient  denial  of  the  equity  it  attempts 
to  set  up.  In  respect  to  the  want  of  affidavits 
to  the  answers,  thare  is  no  doubt  that  as  a 
general  rule  to  authorize  the  dissolution  of 
an  injunction  when  the  same  is  heard  upon  a 
motion  to  dissolve  that  all  of  the  defendants 
must  have  answered  the  bill;  and,  to  author- 
ize effect  to  be  griven  to  the  answers  of  the 
defendants,  the  same  must  be  under  oath. 
There  are,  however,  well-recognized  exceptions 
to  the  rule  requiring  the  answers  of  all  who 
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may  have  b«en  made  parties  defendant  to  be 
filed  before  entertaining  the  motion  to  dis- 
solve. In  Heck  v.  Vollmer  et  al.,  29  Md.  507, 
it  was  beld  that  this  rule  was  "subject  to 
discretion  and  modification,  according  to  the 
clrcxunstances'  of  the  case,  as,  where  those 
not  'answering  are  mere  formal  parties,  or  are 
infants  or  nonresidents,  and  whose  answers 
cannot  be  material  In  regard  to  the  facts 
on  which  the  Injunction  is  founded,  there  the 
answers  of  such  parties  will  not  be  required 
as  a  prerequisite  to  hearing  the  motion." 
Now  in  this  case,  though  it  was  not  Improper 
to  make  the  Baltimore  &  Ohio  Railroad  Com- 
pany a  party  to  the  appellant's  bill,  such 
company  was  not  an  Indespensable  party. 
The  object  of  the  suit  could  have  been  accom- 
plished by  a  proceeding  against  the  other 
parties  without  making  that  corporation  a 
party  defendant  The  party  having  the  sub- 
stantial interest  involved  and  the  party  most 
responsible  for  the  acts  complained  of  in 
appellant's  bill  was  the  Oontee  Sand  &  Oravel 
Company,  acting  through  Its  agents  and  em- 
ployes, Taylor  and  Hlllers.  Taylor  was  Its 
president  and  the  directing  agency  in  the 
matter  of  the  construction  of  the  switch  or 
siding  in  question.  He  was  the  one  most  fa- 
miliar with  all  the  facts.  He  swore  to  the 
answer  filed  by  himself  and  Hlllers,  and  in  so 
doing  virtually  made  oath  to  the  facts  stated 
in  the  answer  of  the  Baltimore  &  Ohio  Rail- 
road Company,  which  In  substance  and  efFect 
was  identical  with  that  to  which  his  affidavit 
was  appended.  It  was  requisite.  If  an  affi- 
davit was  to  be  appended  to  the  answer  of  the 
railroad  company  that  some  one  should  make 
tbe  affidavit  on  its  behalf,  and  no  one  could 
have  done  this  with  better  knowledge  of  the 
truth  of  tbe  facts  and  i^verments  it  set  out 
and  contained  than  Taylor,  who  swore  to  tbe 
practically  identical  answer  of  himself  and 
Hlllers.  We  think  under  the  circumstances  of 
this  case  the  answers  of  Hlllers  and  the  rail- 
road company  may  well  be  brought  within 
the*  exceptions  to  the  rule,  invoked  against 
tbeir  being  allowed  effect,  which  have  been 
recognized  in  practice,  as  we  have  seen. 

Coming,  now,  to  the  consideration  of  the 
testimony  upon  which  the  motion  to  dissolve 
was  heard,  this  was  equally  as  vague  and 
Indefinite  as  the  allegations  of  the  appellant's 
bill.  There  is  no  testimony  at  all  showing 
any  diminution  in  value,  present  or  prospec- 
tive, of  appellant's  property.  There  is  none 
as  to  how  the  noise  and  smoke  will  or  can 
affect  the  appellant  in  the  enjoyment  of  ha 
property.  None  to  show  the  probable  quanti- 
ty of  such  noise  and  smoke  or  what  Incon- 
venience is  to  be  occasioned  by  it  As  to 
tbe  danger  to  result  from  the  operation  of  the 
switch  or  siding  in  question,  there  is  no  evl- 
Aence,  except  the  expression  of  opinion,  in  a 
general  way,  by  two  of  the  witnesses  that 
there  will  be  danger  at  certain  points  on  the 
public  road  likely  to  be  encountered  by  per- 
sons using  the  road,  a  danger  or  inconvenience, 


if  it  results  as  indicated,  not  peculiar  to  the 
appellant  but  which  will  be  sufFered  by  tlie 
public  generally.  There  is  testimony  going 
to  show  some  flooding  upon  one  occasion  of 
tbe  lands  of  the  appellant  by  reason  of  ob- 
struction to  the  fiow  of  the  water  by  the  part- 
ly constructed  switch.  This  consequence  of 
the  acts  complained  of  was  not  alluded  to  in 
appellant's  bill,  and  is  not  shown  to  be  a 
continuing  or  recurring  condition,  nor  any 
thing  more  than  an  exceptional  and  ex- 
traordinary occurrence  readily  susceptible  of 
being  compensated  for  in  damages  in  an 
action  at  law,  if  actionable  injury  was  suffer- 
ed therefrom. 

Upon  the  whole  case  we  find  the  injunction 
was  properly  dissolved  and  that  there  was 
no  reason  shown  for  retaining  the  bill,  and 
the  decree  in  the  case  will  be  affirmed,  with 
costs. 

Decree  affirmed,  with  costs  to  the  appellees. 


BAST  BALTIMORE  LUMBER  CO.  T. 
WALDEMAN  et  al. 

(Court  of  Appeals  of  Maryland.    April  12, 
1905.) 

1.  Appeal  —  Rxtebsai.  —  Joint    DsFEiTDAirrs. 

Where  defendants  were  jointly  sued  as 
original  promisors,  and  the  appeal  record 
failed  to  show  that  they  raised  the  question 
of  misjoinder  of  parties  in  the  trial  court,  a 
judgment  based  on  a  single  verdict  in  favor  of 
all  of  the  defendants  coald  not  be  reyersed, 
in  so  far  as  it  affected  some  of  them,  and  af- 
firmed as  to  tbe  otliers. 

2.  Fbauds,  Statute  ov— Coixatxbai.  Pbou- 

ISE. 

Where  materials  are  delivered  to  a  contrac- 
tor on  his  sole  credit,  a  snbsequent  oral  prom- 
ise of  the  owner  of  the  building;  to  see  that  the 
materialman  was  paid  was  within  the  statute 
of  frauds. 
8.  Same — Joint  Original  Fbomise. 

A  joint  promise  by  a  contractor  and  the 
owners  of  a  building  to  pay  for  materials  fur- 
nished, credit  being  given  partly  to  both,  is 
not  within  the  statute  of  frauds. 

[Bd.  Note. — For  cases  in  point  see  voL  23, 
Cent  Dig.  Frauds,  Statute  of,  ig  35-39.] 

On  rehearing.    Overruled. 

For  former  opinion,  see  59  Atl.  180. 

SCHMUCKER,  J.  The  appellees,  who 
were  defendants  below,  have  asked  for  a  re- 
hearing of  this  appeal,  and  they  urge  in  the 
brief,  filed  in  support  of  their  motion.  In 
addition  to  the  grounds  relied  on  in  the  argu- 
ment of  the  appeal,  first  that  we  should  not 
have  reversed  the  Judgment  as  to  all  three 
of  the  defendants,  when  we  held  that  the 
plaintiff  had  practically  abandoned  its  case 
against  the  defendant  Sllberman  and  that 
the  record  contained  no  legally  sufficient 
evidence  to  hold  the  Hebrew  congr^atlon; 
and,  secondly,  that  we  should  have  held  in 
our  opinion  that  if  sny  credit  at  all  bad  been 
given  to  the  contractor,  McCall,  for  the 
lumber  for  the  price  of  which  the  suit  was 
brought,  the  undertaking  of  the  defendants 
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was  collateral  to  that  of  the  contractor,  and 
void  under  the  statute  of  frauds  because  not 
In  writing.  The  appellees  were  sued  Jointly 
as  original  promisors,  and  the  record  falls 
to  show  that  they  raised  the  question  of  mis- 
joinder in  the  court  below.  There  was  but 
one  verdict  and  judgment,  and,  having  been 
rendered  by  a  court  of  law.  It  would  have 
been  Improper  to  affirm  it  in  part  and  re- 
verse it  in  part  In  Hanley  t.  Donogbue, 
69  Md.  239,  4S  Am.  Rep.  554,  this  court  said : 
"At  common  law  a  judgment  was  regarded 
as  an  entire  thing,  and,  being  an  entirety. 
It  has  been  repeatedly  held  that  It  could  not 
be  affirmed  as  to  one  or  more  defendants 
and  reversed  as  to  the  others.  It  must  either 
be  affirmed  as  a  whole  or  reversed  as  a 
whole.  Cutting  v.  Williams,  1  Salk.  24; 
Parker  v.  Harris,  1  Ld.  Raym.  825;  Lloyd 
V.  Pearse,  Cro.  Jac.  425;  Jaques  y.  Cesar,  2 
Saund.  101 ;  2  Bac.  Abr.  221  marg."  Hanley 
V.  Donoghue  was  reversed  in  116  TJ.  S.  1,  6 
Sup.  Ct  242,  29  L.  Ed.  535,  upon  the  ground 
that  an  allegation  In  the  declaration,  that  a 
judgment  recovered  in  Pennsylvania  against 
two  defendants,  only  one  of  whom  had  been 
served  with  process,  was  binding  upon  that 
defendant  In  Pennsylvania,  was  admitted  to 
be  true  by  a  demurrer  to  the  declaration, 
but  the  proposition  to  which  we  have  referred 
was  not  passed  upon  or  reversed  by  the  Su- 
preme Court 

As  to  the  second  proposition  of  the  brief, 
in  holding,  in  our  opinion  already  filed,  that 
the  question  whether  the  defendants'  under- 
taking was  an  original  or  a  collateral  one 
must  be  solved  by  determining  to  whom  the 
credit  was  given  at  the  time  of  the  sale  and 
delivery  of  the  lumber,  we  used  the  precise 
language  employed  under  similar  circum- 
stances by  our  predecessors,  In  Myer  T. 
Grafflin,  31  Md.  350,  100  Am.  Dec.  66,  In  stat- 
ing the  law  as  clearly  settled  by  the  earlier 
cases  of  Elder  v.  Warfleld,  7  Har.  &  J.  891, 
ConoUy  y.  Kettlewell,  1  Gill,  260,  and  Cropper 
V.  Plttman,  13  Md.  190.  The  same  expression 
was  employed  by  the  appellee  Waldeman 
himself  In  the  present  case  to  state  the  prop- 
er rule  by  which  to  test  his  liability  in  the 
defendants'  fourth  prayer,  which  asks  the 
court  to  rule  that  the  jury  must  find  in  his 
favor  because  there  is  no  legally  sufficient 
evidence  that  the  lumber  in  question  was 
sold  and  delivered  "upon  the  credit  of  the 
said  defendant"  No  allusion  is  made  in  the 
prayer  to  the  effect  of  giving  some  credit  to 
the  contractor.  In  a  case  like  the  present 
one,  where  parties  claiming  to  be  only  col- 
laterally bound  are  sued  by  themselves  as 
original  promisors,  and  not  jointly  with  the 
person  alleged  by  them  to  be  originally 
bound  for  the  debt  in  suit,  the  expression 
"the  credit,"  used  in  the  connection  In  which 
we  have  used  it  In  our  opinion,  monns  the 
sole  credit,  and,  as  was  held  in  Norrls  v. 
Graham,  33  Md.  58,  if  It  appear  that  credit 
was  also  given  to  the  party  to  whom  the 
goods  were  delivered,  the  undertaking  of  the 


defendants  must  be  regarded  as  collateral, 
and  within  the  statute.  In  cases  where  the 
person  to  whom  the  goods  were  sold  and  de- 
livered and  the  one  who  orally  undertook  to 
be  bound  for  their  price  are  sued  together 
as  joint  original  promisors,  the  action  .will 
not  be  defeated  as  to  the  latter  by  showing 
that  credit  for  the  goods  was  given  partly  to 
one  and  partly  to  the  other  defendant  as  the 
statute  of  frauds  does  not  extend  to  a  Joint 
promise  by  two  persons  for  the  benefit  of  one 
of  them.  A.  &  B.  Encyd.  (2d  Ed.)  vol.  28,  pp. 
923,  924,  and  cases  there  cited. 

The  appellees  also  insist  in  their  motion  that 
there  is  no  legally  sufficient  evidence  to  hold 
any  of  the  defendants,  but  we  still  think  that 
the  case  should  have  gone  to  the  jury  for  the 
reasons  stated  in  our  opinion,  and  we  will 
overrule  the  motion. 

Motion  overruled. 


OLDENBURG  &  KELLET  v.  DORSET. 
(Court  of  Appeals  of  Maryland.    Nov.  16, 1905.) 

1.  Apfeai^-Joint  Judqmsnt—Pabtiks— Sev- 
erance. 

Where  a  judgment  at  law  was  rendered 
against  three  persons  jointly,  two  of  them  coold 
not  prosecute  an  appeal  therefrom  without  the 
issuance  of  a  summons  to  the  third  by  the  Su- 
preme Court  and  the  granting  of  a  severance. 

2.  Sake — Reoobd — Qdestions  Pbesented  fob 
Review. 

Where,  in  an  action  for  the  price  of  certain 
lumber  alleged  to  have  been  sold  to  three  de- 
fendants jointly,  an  objection  to  certain  in- 
structions submitting  the  liabilitv  of  two  of  the 
defendants  according  to  plaintiffs'  theory,  in 
that  such  instructions  ignored  a  "paper  writ- 
ing" which  passed  between  plaiBtiS  and  the 
other  defendant  and  was  the  foundation  of  the 
contract  between  them,  could  not  be  reviewed, 
where  such  "paper  writing"  was  not  in  the 
appeal  record. 

8.  Sales  — CoNTKACT  — Obligation   to   De- 
liver. 

Mere  submission  of  an  estimate  by  a  con- 
tractor to  a  materialman  for  materials  desired 
for  a  building,  and  the  letter's  acceptance  there- 
of, was  insufficient  to  con!<titute  a  contract 
binding  such  materialman  to  deliver  the  ma- 
terial to  the  contractor,  regardless  of  his  ability 
to  pay  for  it,  or  of  the  liability  of  the  owners  of 
the  building  therefor. 

4.  Frauds,  Statute  or— Joint  Pboiiisobs— 
Actions— Instructions. 

Where  a  materialman  sued  the  contractor 
and  owners  of  a  building  for  materials  as  joint 
original  promisors,  alleging  a  joint  contract  to 
pay,  an  instruction  that  plaintiff  could  not  re- 
cover against  the  owners,  unless  the  materials 
were  sold  and  delivered  to  them  "upon  their 
special  and  exclusive  credit"  was  properly  re- 
fused. 

6.  Frauds,  Statute  or— Original  or  Col- 
lateral Promise. 

Where  a  materialman,  on  being  applied  to 
by  a  contractor  for  materials  for  a  building, 
went  to  the  owners  and  asked  that  they  give 
the  order  for  the  materials,  whereupon  one  of 
them  told  the  materialman  to  deliver  the  ma- 
terials and  they  would  pay  for  them,  that  they 
would  pay  for  everything  that  went  into  the 
buildings,  and  for  the  materialman  to  charge 
the  materials  to  the  contractor  and  hold  him, 
as  well  as  the  owners,  their  contract  was  an 
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ori^nal  promise  and  was  not  within  the  statute 
of  frauds. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  §§  ^5-39.] 

«.  Tbiai.  —  Inbtbxictions  —  Application  to 
Facts. 

Wliere,  in  an  action  for  tlie  price  of  certain 
baildins  materials,  it  was  proved  tliat  plaintiff 
contracted  to  furnish  materials  to  the  "con- 
tractor" as  rapidly  as  wanted,  and  that  all  the 
defendants,  including  the  contractor,  were  to  be 
liable  for  the  amount,  a  requested  instruction 
that,  if  plaintiff  contracted  to  furnish  the  ma- 
terials to  the  "owners"  as  rapidly  as  wanted 
and  failed  to  do  so,  then  tlie  owners  were  en- 
titled to  offset  against  plaintiff's  claim  such 
sum  as  the  jury  found  "the  defendants"  lost  by 
reason  of  such  delay,  was  properly  refused. 

Appeal  from  CIrcTilt  Oourt,  Baltimore 
Oonnty;  David  Fowler  and  Geo.  h.  Van  Bib- 
ber, Judges. 

Action  by  William  O.  Dorsey  against  Ol- 
denburg A  Kelley  and  George  Billings. 
From  a  Joint  Judgment  against  all  the  de- 
fendants, defendants  Oldenburg  &  Kelley  ap- 
peal.   Dismissed. 

Argued  before  McSHERRT,  0.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCB,  SOHMUOKBB, 
and  JONES,  JJ. 

John  H.  Richardson,  fOr  appellants.  John 
8.  Ensor,  for  appellee. 

BOTD,  J.  This  action  was  bronght  by 
the  apiyellee  against  the  appellants  and 
George  Billings.  Judgment  was  rendered 
against  all  ttae  defendants,  but  Mr.  Billings 
did  not  appeal.  It  Is  well  settled  In  this 
state  that,  when  a  Judgment  is  rendered 
against  several  persons  jointly,  all  must 
unite  In  an  appeal.  Foe's  Practice,  fi  825, 
and  cases  there  cited.  The  rule  was  ap- 
plied in  Lovejoy  v.  Irelan,  17  Md.  525,  79 
Am.  Dec.  667,  to  an  appeal  from  a  decree  of 
a  court  of  equity,  but  tbat  was  subsequently 
changed  by  statute.  The  rule,  however,  re- 
mainB  unchanged  as  to  cases  at  law,  as  the 
statute  only  embraced  appeals  from  final 
decrees,  and  orders  in  the  nature  of  final  de- 
crees, passed  by  courts  of  equity.  The  prop- 
er practice  for  the  appellants  was  to  apply 
to  this  court  for  a  writ  of  summons  and  sev- 
erance (Mottu  V.  Primrose,  23  Md.  482),  but 
DO  such  application  was  made.  Upon  service 
of  tbat  writ  Billings  could  have  come  Into 
this  court  and  united  In  the  appeal,  or,  upon 
bis  refusal  to  do  so,  a  Judgment  of  sever- 
ance could  have  been  passed  by  this  court 
Cumberland  C.  &  I.  Oo.  v.  Jeffries,  27  Md. 
535.  The  appellee  did  not  make  a  motion 
to  dismiss  the  appeal,  and  the  attention  of 
the  appellants  was  not  called  to  this  difficulty 
at  the  hearing.  In  passing  on  a  motion  to 
dismiss  In  Mottu  v.  Primrose,  supra,  our 
predecessors  overruled  It  and  ordered  a  writ 
of  summons  and  severance  to  Issue,  and,  as 
the  case  was  fully  argued,  we  concluded  to 
consider  it  on  its  merits,  as,  under  tbe  dr- 
comstances,  injustice  might  have  been  done 
tbe  appellants  If  we  dismissed  their  appeal 
without  giving  tbem  an  opportunity  to  move 
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for  a  severance,  although  we  do  not  mean 
this  to  be  taken  as  a  precedent  which  must 
be  followed  in  all  similar  cases.  As  we  have 
reached  the  conclusion  that  there  were  no 
reversible  errors  in  the  rulings  of  the  court 
below,  no  injury  will  be  done  either  side  by 
dismissing  tbe  appeal,  but.  If  we  had  de- 
termined otherwise,  the  appellants  could  not 
have  gotten  tbe  benefit  of  it  unless  we  had 
postponed  a  decision  of  the  case  on  the 
merits  until  after  the  writ  of  summons  and 
severance  had  been  Issued,  and  the  proceed- 
ings thereunder  disposed  of;  for,  Inasmuch 
as  tbe  judgment  is  against  Billings  and  the 
appellants  jointly,  he  would  have  the  right 
to  determine  whether  he  would  unite  In  the 
appeal  and  thus  have  the  judgment  of  this 
court  for  or  against  tbe  three  defendants 
Jointly,  or  whether  be  would  refuse  to  do 
so,  and  thereby  enable  this  court  to  order  a 
severance.  It  la  clear,  therefore,  that  be- 
fore we  could  properly  enter  up  a  Judgment 
of  affirmance  or  reversal  of  tbe  judgment 
below  it  would  be  necessary  to  Issue  a  sum- 
mons for  Billings,  unless  be  voluntarily  ap- 
peared, to  determine  whether  there  should 
be  a  severance.  Having  sufficiently  referred 
to  this  question  to  explain  the  reasons  for 
the  action  we  will  take,  we  will  now  con- 
sider the  rulings  of  tbe  court  below. 

The  appellee  was  engaged  In  the  lumber 
business,  and  George  Billings,  who  was  a 
carpenter  and  builder,  was  employed  in  the 
erection  of  some  houses  for  tbe  appellants, 
Oldenburg  &  Kelley,  who  were  partners. 
According  to  the  appellee's  testimony  he 
sent  to  Billings  an  estimate  of  the  cost  of 
the  lumber  wanted,  and  Billings  agreed  to 
the  price,  but  the  appellee  refused  to  de- 
liver the  lumber  unless  be  knew  where  tbe 
money  was  to  come  from.  Billings  told  him 
that  Oldenburg  ft  Kelley  would  attend  to 
that,  whereupon  tbe  appellee  saw  Mr.  Olden- 
burg and  told  bim  what  Billings  said.  Tbe 
most  important  part  of  tbe  testimony  Is 
thus  stated  in  tbe  record:  "I  said,  'Now, 
Mr.  Oldenburg,  will  you  give  me  an  order  for 
these  goods?'  And  he  [Oldenburg]  said: 
'Mr.  Dorsey,  you  deliver  these,  and  I  will 
pay  for  tbem.  or  we  will  pay  for  them. 
Everything  that  goes  In  tbose  buildings  we 
will  pay  for.'  'You  mean  to  say  you  will 
pay  me?'  'Yes;  I  will.'  'I  understand  you 
will  pay  me  for  the  goods  when  delivered?' 
Oldenburg  replies:  'Yes;  yon  charge  them  to 
Billings.  We  are  responsible  for  them,  and 
I  give  you  an  order  for  it.  Therefore  you 
will  bold  me,  as  well  as  Billings,  for  tbe 
amount' "  That  was  denied  by  Billings  and 
Oldenburg,  but  the  lumber  was  furnished 
and  charged  to  "George  Billings,  for  Olden- 
burg^ and  Kelley,  Highland  Ave.,  near  Gougb 
St" '  A  verdict  was  rendered  in  favor  of 
the  appellee.  During  tbe  trial  exceptions 
were  taken  to  granting  tbe  second  and  sixth 
prayers  of  the  plaintiff,  and  to  the  rejection 
of  the  defendants'  third,  fifth,  sixth,  and 
eighth.    Tbe  plalntUTs  two  prayers  related 
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to  tbe  liability  of  Oldenburg  ft  Kelley  and 
properly  submitted  tbe  question  to  the  jury, 
according  to  the  theory  of  the  plaintiff.  It 
was  contended  by  the  appellants  that  a 
"paper  writing"  which  passed  between  Dor- 
sey  and  Billings  was  the  foundation  of  the 
contract  between  them,  and,  as  these  prayers 
Ignored  that  contract,  they  were  liable  to 
mislead  the  jury.  A  sufficient  reply  to  that 
suggestion  is  that  this  "paper  writing"  is  not 
In  the  record,  and  hence  we  cannot  determine 
its  effect  So  far  as  the  record  discloses,  the 
only  writing  between  them  was  an  estimate 
for  the  lumber,  and,  if  there  was  anything 
in  that  which  showed  the  terms  of  the  pro- 
posed sale,  who  was  to  be  responsible  for 
payments,  whether  tbe  sale  was  to  be  made 
without  security,  or  anything  else  that  the 
appellants  supposed  material,  it  should  have 
been  Included  in  the  record.  The  mere 
statement  that  the  appellee  submitted  an  es- 
timate to  Billings,  and  he  accepted  it.  Is 
manifestly  insufficient  to  show  a  binding 
contract  on  Dorsey  to  deliver  the  lumber  to 
him,  regardless  of  his  ability  to  pay  for  it, 
or  the  liability  of  tbe  owners  of  the  building 
for  It,  if,  as  tbe  plaintiff  claimed,  they  ob- 
ligated themselves  for  it 

Tbe  defendants'  third  prayo:  asked  tbe 
court  to  Instmct  tbe  Jury  that  the  plaintiff 
conld  not  recover  from  Oldenburg  &  Kelley, 
unless  the  Jury  found  that  the  materials 
were  sold  and  delivered  to  them  "upon  their 
special  and  exclusive  credit"  It  must  not 
be  forgotten  that  this  was  an  action  against 
the  three  defendants  as  joint  original  proinls- 
ors.  Tbe  declaration  contains  the  common 
connts  against  "George  Billings,  Individual- 
ly, and  Angnst  J.  Oldenburg  and  John  B. 
Kelley,  copartners,  trading  as  Oldenburg  & 
Kelley."  The  theory  of  the  plaintiff  was 
that  Billings  and  this  firm  were  Jointly  lia- 
ble, and  bis  testimony  tended  to  establish 
that  fact  ss  will  be  seen  by  that  already 
quoted  and  other  portions  of  it  In  the  record. 
We  said  in  the  opinion  delivered  on  a  motion 
for  reargument  In  the  case  of  Bast  Baltimore 
Lumber  Company  v.  Waldeman  et  al.,  62  AtL 
57S,  filed  April  12,  1906,  bnt  not  yet  official- 
ly reported,  that  "in  cases  where  the  person 
to  whom  the  goods  were  sold  and  delivered 
and  tbe  one  who  orally  undertook  to  be  bound 
for  their  price  are  sued  together,  as  joint 
original  promisors,  the  action  will  not  be 
defeated  as  to  the  latter  by  showing  that 
credit  for  the  goods  was  given  partly  to 
one  and  partly  to  tbe  other  defendant  as 
the  statute  of  frauds  does  not  extend  to  a 
Joint  promise  by  two  persons  for  the  benefit 
of  ofae  of  them."  We  cited  29  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  923,  924.  If  it  was 
a  Joint  promise  of  both  for  the  benefit  of 
the  two,  as  to  which  there  was  some  evidence 
from  which  that  could  be  inferred,  the'  plaln- 
tifTs  case  was  still  stronger.  The  distinc- 
tion is  made  on  those  pages  of  the  Encyclo- 
psedia  between  the  liability  on  an  oral  prom- 
ise In  respect  of  a  transaction  for  the  benefit 


of  a  third  person  and  that  <m  a  Joint  voder- 
standing  by  two  persons  for  the  benefit  of 
one  of  them.  Bee,  also,  Browne  on  Stat  of 
Frauds,  |  197.  In  addition  to  what  we  have 
said  above,  it  was  held  in  Small  v.  Schaefer, 
24  Md.  143,  that  "wherever  the  main  pur- 
pose and  object  of  the  promisor  Is  not  to  an- 
swer for  another,  but  to  subserve  some  pur- 
pose of  bis  own,  bis  promise  is  not  within 
the  statute,  although  it  may  be  In  form  a 
promise  to  pay  the  debt  of  another."  That 
was  followed  in  Little  v.  Edwards,  69  Md. 
499,  16  Atl.  1S4.  Manlfestiy,  if  the  pUln- 
tUTs  evidence  was  correct  the  main  purpose 
and  object  of  Oldenburg  &  Kelley  was  not 
to  answer  for  Billings,  but  to  obtain  the  Inm- 
ber  for  their  own  buildings,  and  hence  was 
not  within  tbe  statute.  Tbe  third  prayer 
was  properly  rejected. 

The  fifth  was  likewise  properly  rejected. 
In  addition  to  what  we  have  said  above, 
much  of  which  might  be  repeated  as  to  this 
prayer.  It  is  objectionable  on  other  grounds. 
The  evidence  does  not  show  "that  credit  was 
given  the  defendant  Billings  at  the  time  of 
the  acceptance  of  the  estimate  offered  in 
evidence,"  and  "that  the  defendants  Olden- 
burg &  Kelley  guarantied  the  payment  at  the 
sum  mentioned  in  said  agreement"  On  tbe 
contrary,  the  plaintiff's  testimony  tended  to 
show  that  they  were  original  promisors,  and 
not  merely  guarantors  of  the  debt  of  Billings, 
while  the  defendants'  evidence  denied  any 
promise  or  understanding  on  their  part 
Then,  again,  inasmuch  as  the  law  is  as  stated 
above,  this  prayer  would  have  been  altogeth- 
er misleading,  as  It  may  be  that  credit  was 
given  to  Billings,  but  also  to  Oldenburg  &. 
Kelley. 

It  is  only  necessary  to  say  In  reference 
to  the  sixth  that  the  "agreement  in  writing"' 
and  the  "supplement  to  said  agreement" 
therein  referred  to,  are  not  in  the  record,  and 
the  presumption  is  that  there  was  nothing  in 
them  to  justify  the  granting  of  the  prayer, 
as  tbe  ruling  of  the  court  is  presumed  to- 
have  been  correct  unless  there  Is  sometiiing 
in  the  record  to  show  the  contrary. 

Tbe  eighth  was  also  properly  rejected  Tbe 
seventh,  which  was  granted,  instructed  the 
jury  that  Billings  was  entitled  to  recoup 
against  tbe  plaintiff's  claim  such  sum  as 
they  found  the  defendant  lost  by  reason  of 
the  delay  in  furnishing  the  materials.  Tbe 
evidence  tended  to  show  that  the  plaintiff 
contracted  to  furnish  the  materials  to  Bill- 
ings as  rapidly  as  wanted,  and  that  all  of 
the  defendants  were  to  be  liable  for  tbe 
amount  This  eighth  prayer  asked  the  conrt 
to  Uistruct  the  jury  that  if  they  found  the 
plaintiff  contracted  to  furnish  them  to  Olden- 
burg &  Kelley  as  rapidly  as  wanted,  and 
failed  to  do  so,  ete.,  then  the  defendants 
Oldenburg  &  Kelley  are  entitled  to  offset  or 
recoup  against  tbe  plaintiff's  claim  such  sum 
as  the  jury  may  find  "the  defendants"  lost 
by  reason  of  such  delay,  etc  In  addition 
to  the  objection  that  tbere  was  no  evidence 
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of  an  agreement  to  furnish  the  material  to 
those  parties  as  rapidly  as  wanted,  this 
would  have  been  very  misleading  after  grant- 
ing the  seventh  prayer.  They  had  already 
been  told  that  BlUlnga  could  recoup  for  such 
BTun  as  the  defendant  lost  by  reason  of  the 
delay  In  furnishing  him  the  materials,  and 
the  court  was  asked  to  Instruct  them  that 
Oldenburg  &  Kelley  could  recoup  for  such 
sum  as  they  found  "the  defendants"  lost 
If  the  Jury  found  for  the  plalntUC  against 
the  three  defendants,  whatever  they  allow- 
ed by  way  of  recoupment  against  the  plaln- 
tllTB  claim  was  to  reduce  the  verdict  against 
the  three,  and  not  against  BlUlngs,  of  the 
firm  separately.  If  there  was  any  error,  It 
was  in  granting  the  seventh  prayer ;  but  the 
<1efendants  cannot  complain  of  that 

So,  without  further  discussion  of  them, 
we  are  of  the  opinion  that  there  was  no 
reversible  error  In  the  rulings  of  the  court; 
but  for  the  reason  stated  above  we  will  dis- 
miss the  appeal.  Instead  of  affirming  the  Judg- 
ment 

Appeal  dismissed,  the  appellants  to  pay  the 
costi. 


BIAYOB,   DTa.  OF  BALTIMORB   T. 

ROSENTHAL. 

(Court  of  Appeals  of  Maryland.    Dec.  6,  1905.) 

1.  MUNICIPiLl,      CoaPORiLTIONB  — TAZATIOR  — 

Anmzxo  TKBBiroaT. 

Acts  1888,  p.  118,  c.  88,  annexing  certain 
territory  to  the  dty  of  Baltimore,  by  section  19 
(page  127)  provided  that  till  1900  the  rate  of 
taxation  on  all  landed  property  so  annexed 
should  not  exceed  the  rate  at  that  time  of  Balti- 
more county,  and  that  after  1900  the  then  Balti- 
more coonty  rate  should  not  be  increaaed  for 
<Atf  purposes  on  such  property  till  avenues, 
stieeto,  or  alleys  should  nave  been  opened  and 
constructed  through  the  same,  nor  till  there 
should  be  on  every  block  of  ground  so  formed  at 
least  six  dwelling  or  store  houses.  Acts  1902,  p. 
199,  e.  130,  provided  that  the  above  provision, 
relating  to  avenues,  etc.,  should  mean  '^ntll  ave- 
nues, streets  or  alleys  shall  have  been  opened, 
graded,  kerbed  and  otherwise  Improved  from 
kerb  to  kerb  by  i)avement,  macadaio,  gravel,  or 
ottter  substantial  material,"  and  that  block  of 
ground"  should  mean  an  area  not  exceeding 
200,(XX)  square  feet,  bounded  on  all  sides  by 
intersecting  avenues,  streets,  or  alleys,  improved 
as  above  provided.  Beld,  that  an  tjley,  25  feet 
wide,  paved  with  cobblestone  its  entire  width, 
though  not  on  the  same  grade  throughout,  and 
though  the  paving  was  in  bad  repair,  was  grad- 
ed as  required  by  the  statutes. 

2.  Samk. 

An  alley  graded  and  paved  Is  sufficient  to 
form  a  boundar;^  of  a  block  as  described  in  the 
statute,  though  it  is  not  kerbed. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Pere  L.  Wlckes,  Judge. 

Suit  for  injunction  by  Jacob  8.  Rosenthal 
i^ainst  the  mayor  and  city  council  of  Balti- 
more. From  a  decree  granting  the  Injunc- 
tion, defendant  appeals.    Reversed. 

Argued  before  McSHERRT.  0.  J.,  and 
BRISCOB.  BOTD,  PAOHl,  SCHMUCKER, 
JONIiS,  and  BURKE.  JJ. 

Edgar  Allan  Poe,  for  appellant  Isaac 
Lobe  Straus,  for  appellee. 


BOYD,  J.  This  Is  an  appeal  from  a  decree 
which  i)erpetually  enjoined  the  appellant 
from  levying  taxes  for  municipal  purposes 
against  the  appellee,  as  the  owner  of  certain 
property  In  the  city  of  Baltimore,  at  a  rate 
In  excess  of  60  cents  per  $100  of  Its  assessed 
value,  for  the  year  1903.  The  property  In  ques- 
tion Is  in  what  Is  commonly  known  as  "The 
Belt,"  being  within  the  limits  of  the  territory 
annexed  to  the  city  of  Baltimore  under  and 
by  virtue  of  Acts  1888,  p.  113,  c.  98.  It 
Is  in  the  block  bounded  on  the  north  by 
Whltelock  street  on  the  sputh  by  North 
aventie,  on  the  east  by  Eutaw  Place,  and  on 
the  '^est  by  Madison  avenue.  There  la  an 
alley  called  "Morris  Alley,"  running  from 
North  avenue  to  Whltelock  street  about 
midway  between  Eutaw  Place  and  Madison 
avenue.  Section  19  (page  127)  of  the  act  of 
1888  provided  that  until  the  year  1900  the 
rate  of  taxation  upon  all  "landed  property" 
and  upon  all  personal  property  liable  to  tax- 
ation In  the  territory  so  annexed  to  the  city 
should  not  "exceed  the  present  tax  rate  of  Bal- 
timore county."  After  making  certain  pro- 
visions about  assessmenta,  expenditures  of 
the  amount  of  revenue,  etc.,  that  section 
concluded  as  follows:  "Provided,  however, 
that  after  the  year  1900  the  present  Balti- 
more county  rate  of  taxation  shall  not  be 
Increased  tor  city  purposes  on  any  landed 
property  within  the  said  territory  until 
avennea,  streets  or  alleys  shall  have  been 
opened  and  constructed  through  the  same, 
nor  until  there  shall  be  upon  every  block  of 
ground  so  to  be  formed  at  least  six  (6)  dwell- 
ing or  store-houses  ready  for  occupation." 
By  Acts  1902,  p.  200,  c.  130,  section  4a  was 
added  to  article  4  of  the  C!ode  of  Public 
Local  Laws,  and  by  It  "landed  property"  was 
declared  to  mean  "real  estate,  whether  in 
fee  simple  or  leasehold,  and  whether  Im- 
proved or  unimproved."  It  further  enacted 
that  the  reference  to  avenues,  etc.,  should 
be  construed  to  mean  "until  avenues,  streets 
or  alleys  shall  have  been  opened,  graded^ 
kerbed  and  otherwise  Improved  from  kerb 
to  kerb  by  pavement  macadam,  gravel,  or 
other  substantial  material;  the  words  'ave- 
nues,' 'streets,'  and  'alleys^'  being  herein 
used  Interchangeably,"  and  that  "block  of 
ground"  should  mean  "an  area  of  ground  not 
exceeding  two  hundred  thousand  superficial 
square  feet  formed  and  bounded  on  all  sides 
by  Intersecting  avenues,  streets  or  alleys, 
opened,  graded,  kerbed,  and  otherwise  im- 
proved from  kerb  to  kerb  by  pavement 
macadam,  gravel  or  other  substantial  ma- 
terial as  above  provided."  This  entire  block 
between  the  streets  and  avenues  mentioned 
above  contains  338,826  superficial  square 
feet,  and  therefore  considerably  more  than 
the  200,000  feet  mentioned  In  the  act  of  1902, 
but  to  the  east  of  Morris  alley  the  area  of 
ground  contains  only  161,842  square  feet 
and  to  the  west  of  that  alley  there  are 
145,296  square  feet.  The  Important  ques- 
tion, therefore,  Is  whether  that  alley  can  be 
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used  OB  a  boundary  within  the  meaning  of 
this  statute. 

It  is  admitted  that  the  streets  and  ave- 
nues above  mentioned  are  so  improved  that 
they  comply  with  all  the  requirements  of  the 
statute,  as,  Indeed,  they  were  for  some  time 
before  the  act  of  1902  was  passed.  Mr. 
Payne,  chief  assessor  of  the  appeal  tax  court, 
testified  that  on  the  Ist  day  of  January,  1001, 
there  were  118  houses  on  the  block  bounded 
by  them,  and  that  Morris  alley  was  opened 
by  the  city  under  an  ordinance  of  1889.  It 
is  25  feet  wide,  and  there  can  be  no  doubt 
from  the  testimony  that  it  was  paved  with 
cobblestones  as  far  back  as  1897.  and 
probably  earlier.  It  is  paved  to  the  fence 
line  on  the  east  side,  and  is  likewise  paved 
to  what  Mr.  Payne  testified  he  understood 
to  be  the  west  line  of  the  alley,  but  there  is 
an  unpaved  space  between  that  west  line 
and  the  fence  line  of  the  lots  fronting  on 
Madison  avenue.  There  are  two  blocks  of 
small  houses  on  the  west  side,  and  in  front 
of  them  there  are  sidewalks  about  four  feet 
wide;  the  space  referred  to  above  as  un- 
paved being  between  the  sidewalks  in  front 
of  the  bousea  Mr.  Coonaw,  a  surveyor, 
called  by  the  plaintlfP,  testified  that  there 
was  granite  kerbing  extending  from  White- 
lock  street  about  70  or  75  feet,  another  granite 
kerb  about  30  feet  in  front  of  some  of  the 
small  houses  on  the  alley,  and  about  100  feet  of 
wodden  kerb  in  front  of  the  houses  further 
down  the  alley.  In  the  center  of  the  alley 
there  Is  a  gutter  for  surface  drainage.  It 
must  be  admitted  that  the  paving  in  the  alley 
Is  in  bad  repair,  although  Mr.  Payne  said 
"It  would  compare  with  the  average  20  or 
25  foot  alley  in  the  city  paved  with  cobble- 
stones, subject  to  the  ordinary  wear  and 
tear  of  that  class  of  pavement"  Mr.  Rosen- 
thal, the  plaintliT,  said:  "It  is  in  a  condition 
generally  of  flitb,  stable  refuse,  garbage 
boxes,  and,  in  fact,  all  the  evidences,  the 
physical  evidences,  that  generally  character- 
tee  a  badly  paved  alley  in  a  large  city."  And 
Mr.  Records,  who  lives  on  Eutaw  Place  and 
was  called  by  the  plalntllT,  also  said  it  was 
paved  with  cobblestones,  "Just  as  tbey  are 
ordinarily  put  down  In  an  ordinary  street" 
He  also  said  it  was,  as  to  cleanliness,  "about 
in  keeping  with  all  other  alleys,"  and  he 
only  saw  garbage  carts.  Ice  wagons,  milk 
wagons,  "and  things  of  that  kind,"  but  no 
carriages  there. 

The  fact  that  the  paving  In  the  alley  Is  in 
bad  condition  would  not  Justify  the  court  in 
declaring  It  not  to  be  embraced  within  the 
meaning  of  this  statute.  Nor  can  the  con- 
tention that  it  is  not  graded  be  sustained. 
It  is  true  Mr.  Coonaw  testified  that  "there 
are  possibly  about  four  changes  in  the  grade 
there.  It  seems  as  though  the  alley  was 
Just  laid  right  on  the  surface,  and  possibly, 
from  the  looks  of  things,  it  looks  as  though 
It  was  not  paved  all  at  once."  But  It  is 
manifest  that  the  grading  was  sufficient  to 


comply  with  the  requirements  of  the  stat- 
ute in  that  respect  and  merely  because 
"they  didn't  make  a  straight  grade  all  the 
way  through,"  to  use  Mr.  Coonaw's  expres- 
sion, would  not  be  ground  for  exemption 
from  the  city  tax  rate  under  this  law.  There 
are  doubtless  some  streets  in  the  heart  of 
the  city  that  might  be  subject  to  the  same 
criticism.  We  are  satisfied  that  the  evi- 
dence abundantly  shows  that  the  alley  was 
opened,  paved,  and  graded  within  the  mean- 
ing of  this  act,  and  therefore  we  only  have 
to  determine  whether  the  fact  that  it  is  not 
kerbed  throughout  is  to  relieve  the  appellee, 
and  others  similarily  situated,  from  the  pay- 
ment of  taxes  at  the  ordinary  city  rate.  If 
It  be  true  that  this  alley  was  paved  with 
cobblestones  from  its  eastern  to  its  western 
lines,  it  would  be  remarkable  If  the  Legis- 
lature Intended  that  the  mere  failure  to 
place  kerb  stones,  either  along  the  outside 
limits  or  within  those  limits,  should  have  the 
efTect  contended  for  in  this  case.  Mr.  Payne 
testified  that  it  was  so  paved  according  to  his 
understanding  of  the  lines  of  the  alley,  and 
we  do  not  understand  that  to  be  contradicted. 
It  may  be  true  that  some  portions  of  the 
ground  between  the  fences  are  not  paved: 
but  there  is  nothing  to  show  that  any  part  of 
the  alley,  as  laid  out  by  the  city  for  a  public 
alley,  was  not  originally  paved.  The  plain- 
titr  himself  testified  that  It  "is  paved  in  a 
sense  with  cobblestones,  but  unkerbed,  hav- 
ing no  kerb  in  either  side;  the  paving  being 
directly  from  the  fence  line  to  fence  line." 
There  is  not  a  word  in  the  statute  requiring 
sidewalks  to  be  laid;  but  the  aTenues, 
streets,  and  alleys  are  to  be  "opened,  graded, 
kerbed  and  otherwise  Improved  from  kerb 
to  kerb  by  pavement  macadam,  gravel  or 
other  substantial  material."  and,  if  it  be 
essential,  for  the  purposes  of  this  statute, 
that  there  be  kerbs  In  all  avenues,  streets, 
and  alleys,  what  is  there  In  the  statute  to 
prevent  them  from  being  placed  10  or  15 
feet  apart  and  simply  paving  between  them? 
That  would  comply  with  the  letter  of  the 
statute. 

There  are  doubtless  many  alleys  In  the  city 
of  Baltimore,  as  there  are  In  all  cities,  which 
have  no  sidewalks  on  them,  and  the  fact  that 
they  are  not  paved  vTlth  cobblestones  from 
one  side  to  the  other  does  not  make  them  any 
the  less  public  highways.  Whatever  be  the' 
law  on  the  subject  of  alleys  elsewhere,  those 
that  are  obtained  by  dedication  or  condemna- 
tion in  the  city  of  Baltimore  are  public  high- 
ways (Van  Witsen  v.  Qutman,  79  Md.  405.  29 
Atl.  608. 24  L.  R.  A.  403;  Code  Pub.  Loc.  Laws, 
art  4,  f  80G),  and,  of  course,  one  conveyed  to  the 
city  by  deed  would  be,  unless  there  be  restric- 
tions in  it  to  the  contrary.  This  alley  was 
paved  by  the  city,  and  undoubtedly  some  dis- 
cretion must  be  allowed  the  city  as  to  how  It 
should  be  paved.  To  hold  that  all  alleys 
must  be  kerbed  in  the  way  streets  usually 
are — ^that  Is  to  say,  that  there  must  be  side- 
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walks  on  them,  and  kerbs  separating  tbem 
from  the  drlvevrays — ^wonld  in  many  instan- 
cee  destroy  the  nsefnlness  of  alleys.  The 
proof  In  this  case  shows  that  alleys  In  Balti- 
more City  are  from  S  to  90  feet  in  width, 
and  it  wonld  be  Impossible  to  have  parts  of 
some  of  them  reserved  for  sidewalks  and 
other  parts  for  roadways  without  materially 
affecting  their  usefulness.  Some  are  intended 
for  foot  passengers  only ;  others  merely  for 
Tehicles.  When,  then,  an  alley  in  this  annex- 
ed territory  is  opened,  graded,  and  paved  from 
one  side  to  the  other,  and  there  is  no  neces- 
sity for  kerbing,  we  cannot  admit  that  it  is 
nevertheless  necessary  to  kerb  it  in  order  to 
ose  it  as  a  boundary  in  compliance  with  the 
requirements  of  this  statute.  Ordinarily  it 
Is  necessary  to  kerb  a  street  or  avenue  when 
it  Is  to  be  paved,  at  least  it  is  usually  done, 
but  it  Is  neither  necessary  nor  usual  to  kerb 
on  alley  used  for  such  purposes  as  this  one 
Is.  Streets  are  sometimes  paved  from  bond- 
ing line  to  building  line  with  vitrified  brick,  or 
other  material,  without  any  kerbstones,  and 
yet  it  cannot  be  possible  that  the  mere  ab- 
sence of  kerbstones  was  intended  to  result 
In  exempting  property  tn  the  territory  an- 
nexed to  Baltimore  City  from  the  paying  of 
taxes  at  the  regular  rates,  simply  because 
there  were  no  kerbstones,  although  the  street 
In  all  other  respects  was  improved  as  re- 
quired by  the  statute.  And  a  fortiori  it  must 
be  so  of  alleys  which  were  opened,  graded, 
and  paved,  but  not  kerbed. 

In  some  of  the  cases  in  this  court  affecting 
the  territory  annexed  to  Baltimore  City  under 
the  act  of  1888  we  stated  the  objects  and 
purposes  of  the  exemption  in  the  statute.  In 
Daly  T.  Morgan;  69  Md.  460,  16  Atl.  287,  1  L. 
R.  A.  757,  which  sustained  the  validity  of 
that  act,  Judge  Robinson  said:  "The  larger 
part  of  the  territory  annexed  under  the  act 
of  1888  embraces  vacant  outlying  lots  and 
farming  lands,  and  the  plainest  principles  of 
Justice  would  seem  to  require  a  qunlifled  ex- 
emption of  snch  property,  for  a  limited  period 
at  least,  from  the  heavy  burden  of  city  tax- 
ation. It  must  be  some  time  before  such 
property  can  be  available  for  building  or 
business  purposes,  or  can  enjoy  the  full  bene- 
fits and  privileges  of  the  city  government" 
In  Sindall  v.  Baltimore,  93  Md.  633,  49  Atl. 
647,  the  present  Chief  Judge  says:  "It  must 
be  borne  in  mind  that  at  the  date  of  the  adop- 
tion of  the  annexation  act  a  large  part  of 
the  added  territory  was  unimproved,  outly- 
ing, rural  land.  It  would  have  been  mani- 
festly unjust  to  have  subjected  such  property 
to  the  same  valuation  and  to  the  same  rate 
of  taxation  as  then  obtained  in  the  city  with 
respect  to  distinctively  urban  property."  We 
there  said  that  "landed  property,"  as  used  in 
the  act,  meant  rural  unimproved  land,  as 
distinguished  from  real  estate  compactly  built 
on  as  in  a  city,  and  that  the  full  city  tax 
rate  could  be  Imposed  on  the  annexed  prop- 
erty under  two  conditions:  "First  When  the 
landed  property'  has  been  divided  into  lota 


and  compactly  built  on  with  a  view  to  front- 
ing on  a  street  not  yet  constructed,  but  con- 
templated by  the  persons  who  project  it  or 
bnild  with  reference  to  it,  though  the  munic- 
ipality has  not  opened  such  street  or  ac- 
cepted a  dedication  of  it  Secondly.  When 
though  still  'landed  property* — that  is,' rural 
property — tn  the  sense  that  it  has  not  been  di- 
vided into  lots  and  has  not  been  compactly 
built  on,  it  is  intersected  by  open  and  con- 
structed streets,  opened  and  constructed  by  or 
in  conformity  with  municipal  authority,  which 
streets  form  blocks  and  upon  which  blocks 
there  are  at  least  six  houses.  In  the  second 
instance,  though  the  residue  of  the  block  be 
unimproved  or  be  not  laid  out  in  lots,  the 
whole  block  will  be  liable  to  be  taxed  at  the 
current  city  rate,  as  soon  as  six  houses  are 
erected  on  it"  That  decision  was  rendered  in 
June,  1901,  and  the  act  of  1902  was  then  pass- 
ed, which  act  was  held  to  be  constitutional 
and  valid  in  case  of  Joesting  v.  Baltimore,  97 
Md.  589,  55  Atl.  4.56. 

We  see,  then,  that  the  Legislature,  by  the 
original  act  of  annexation,  provided  that  the 
rate  of  taxation  fixed  for  the  year  1887  in 
Baltimore  county  should  continue  until  after 
the  year  1900,  for  the  reason,  as  interpreted 
by  this  court,  that  it  would  have  been  un- 
just to  Impose  taxes  at  the  ordinary  city  rates 
upon  property  situated  as  that  in  this  belt 
was.  The  owners  of  such  property  did  not 
have  the  advantages  of  urban  property,  such 
as  water,  lights,  fire  and  police  protection, 
etc.,  and  therefore  the  Legislature  wisely  and 
Justly  postponed  the  time  when  the  ordinary 
city  rate  should  be  levied.  When  that  time 
had  arrived,  some  of  the  annexed  territory 
was  still  In  a  condition  that  the  Legislature 
deemed  entitled  to  relief  by  way  of  partial 
exemption.  But  as  was  said  in  Slndall's 
Case,  "like  every  other  exemption  from  taxa- 
tion, it  must  be  strictly  construed.  The  tax- 
ing power  is  never  presumed  to  be  surren- 
dered, and  therefore  every  assertion  that  it 
has  been  relinquished  must,  to  be  efflcacious, 
be  distinctly  supported  by  a  clear  and  unam- 
blguons  legislative  enactment.  To  doubt  is 
to  deny  an  exemption."  When  the  Legisla- 
ture, in  determining  what  properties  should 
be  exempt  from  the  city  rate,  declared  that 
section  19  of  the  act  of  1888  should  mean 
what  is  stated  above,'  it  would  be  an  exceed- 
ingly liberal  construction  to  hold  that  it  in- 
tended to  exempt  property,  which,  so  far  as 
can  be  gathered  from  the  record,  is  improved 
in  the  same  way  and  has  all  the  advantages 
of  other  city  property,  merely  because  an 
alley,  which  could  otherwise  be  taken  as  one 
of  the  boundaries  under  this  act  is  not  kerb- 
ed, although  it  was  opened,  graded,  and  paved 
throughout  There  could  be  no  possible  rea- 
son for  making  the  exemption  dependent  up- 
on kerbing  alone.  There  can  be  no  donbt  that 
under  the  act  an  alley  can  be  taken  as  a 
boundary  in  determining  the  question  as  to 
whether  the  number  of  superficial  square 
feet  in  the  blodc  exceeds  200,000.    Some  al- 
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I«78  may  be  kerbed,  and  otben  not  Morrla 
alley  Is  one  where  thla  seema  to  bave  been 
thought  nnnecesaary  by  the  municipal  au- 
thorities, and.  It  Its  uses  are  correctly  stated 
by  the  witnesses  produced  by  the  appellee, 
for  drainage,  ice  wagons,  milk  wagons,  garb- 
age carts,  etc^  there  could  be  no  possible  ne- 
cessity for  the  dty  to  kerb  it  As  we  have 
seen,  It  is  a  public  highway  and  the  public 
has  the  right  to  use  it  for  the  purposes  for 
which  It  was  intended,  but  the  public  could 
not  expect  an  alley  situated  as  this  one  to  be 
kept  In  all  respects  in  the  same  condlton  as  a 
street  The  intention  of  the  Legislature  was 
to  exempt  property  in  this  territory  from  the 
city  rate  of  taxation  until  it  was  improved  as 
dty  property  is  ordinarily  improved.  When 
tbe  act  spoke  of  "opened,  graded,  kerbed," 
etc.,  and  declared  that  the  words  "avenues," 
"streets,"  and  "alleys"  were  used  Inter- 
changeably, it  did  not  necessarily  mean  to 
exclude  all  alleys  which  were  not  kerbed,  es- 
pecially such  as  were  never  intended  to  be 
kerbed,  and  it  would  be  adding  a  new  ground 
for  exemption  to  hold  that  only  such  a  one  as 
is  kerbed  can  be  used  as  a  boundary  in  de- 
termining the  area  of  ground  in  a  block. 
This  court  having  in  effect  said  in  Sindall'B 
Case  that  under  the  act  of  1888  it  was  not  nec- 
essary that  the  beds  of  the  avenues,  streets, 
or  alleys  be  Improved  in  order  to  make  the 
bouses  and  lots  fronting  thereon  liable  to  the 
dty  rate  of  taxation,  the  act  of  1902  was  in- 
tended to  so  amend  the  statute  as  to  require 
the  avenue,  street  or  alley  to  be  Unproved  as 
mentioned  in  the  act;  but  SB  what  we  may 
call  Improved  alleys  in  contradistinction  to 
those  not  graded  and  paved  are  frequently,  if 
not  usually,  not  kerbed,  the  legislature  could 
not  have  Intended  that  they  must  in  all  cases 
be  kerbed.  It  is  a  matter  of  common  knowl- 
edge that  some  alleys  in  the  dty  of  Baltimore 
are  kerbed,  while  others  are  not  although 
regularly  opened  by  the  munidpal  authori-- 
ties  and  graded  and  paved.  The  description 
given  by  the  witnesses  of  this  block,  between 
the  four  streets  named,  shows  that  it  does  not 
differ  from  other  blocks  In  tbe  original  limits 
of  tbe  dty.  Morris  alley  is  said  to  be  like 
other  city  alleys,  and  we  are  of  the  opinion 
that  it  does  suffldently  comply  with  the  terms 
of  tbe  act  of  1902  to  make  the  properties  be- 
tween it  and  Eutaw  Place,  and  between  it 
and  Madison  avenue,  from  North  avenue  to 
Wbitelock  street  subject  to  tbe  ordinary  dty 
rate  of  taxation. 

There  Is  much  force  In  tbe  contention  of  the 
dty  that  the  act  of  1902  was  not  Intended  to 
apply  to  pTopertj  situated  and  Improved,  as 
this  was,  when  the  act  was  passed.  The  im- 
provements to  tbe  streets  and  Morris  all^ 
bad  then  been  made,  and  it  Is  scarcely  pos- 
sible that  tbe  Legislature  could  have  Intended 
to  exempt  property  which  was  in  most  If 
not  all,  respects  already  Unproved  just  as 
many  of  tbe  blocks  within  tbe  old  limits  of 
tbe  dty  wera    But  as  It  la  not  necessary  to 


now  determine  that  qnestlon,  and  we  prefer 
to  rest  our  decision  on  what  we  have  said 
above,  we  will  not  further  discuss  It  Tbe 
decree  of  the  lower  court  will  be  reretaed, 
and  the  bill  dismissed. 

Decree  reversed,  and  bill  dismissed;  tbe 
appellee  to  pay  the  costs. 


MOWBN  et  aL  T.  NITSCH. 
(Court  of  Appeals  of  Maryland.    Dec  7,  1906l) 

1.  CoBPORATioHS  —  Is80i-v«H0T— What  Con- 
stitutes. 

Where  a  corporation  owed  over  tSZfiOO, 
having  assets  amounting  to  $26,000,  and  it  was 
unable  to  pay  its  obligations  aa  they  matoied 
and  had  not  suffident  credit  to  borrow  money, 
it  was  insolvent 

2.  Savb— Fbauduurt  CoHVXTAifoas— Mobx- 

OAOK— COKSIOEBATIOK. 

On  an  issne  as  to  the  validity  of  a  mortgage 
given  by  a  corporation  as  against  ereditota, 
evidence  held  to  show  that  the  mortgage  was 
given,  not  to  secure  an  indebtedness  of  the  cor^ 
poratlon,  but  to  secure  the  individual  indebted- 
ness of  an  officer  thereof. 
8.  Bamb. 

The  loaning  of  money  to  an  individual,  tbe 
same  being  ubm  by  him  in  the  business  of  a 
corporation,  did  not  render  it  the  lender's  debt- 
or, 80  as  to  render  a  mortgage  by  the  cori>o- 
ration  securing  the  loan  valid  against  creditors. 

Appeal  from  Circuit  Court  Baltimore  Coun- 
ty, In  Equity;  N.  CSiarles  Burke,  Judge. 

Suit  by  George  L.  Mowen  and  anotber,  aa 
receivers  of  the  Arthur  B.  Nitscb  Brick  dom- 
pany,  against  Josephine  Nitscb.  From  a  de- 
cree dismissing  tbe  bill,  tbe  receivers  ap- 
peal.   Reversed. 

Argued  before  McSHERRT,  BRISCOE, 
BOTD,  PAQB,  PBARCB,  SCHMUCEER,  and 
JONES,  JJ. 

William  Colton  and  John  P.  Poe,  for  ap- 
pellants. Francis  I.  Mooney  and  Myer  Rosen- 
bush,  for  appellee. 

McSHERRY,  C.  J.  On  December  81.  1904, 
the  appellants,  who  are  receivers  of  the  Ai^ 
tbur  B.  Nitscb  Brick  Company,  filed  a  bill  on 
tbe  equity  side  of  the  circuit  court  for  Balti- 
more coimty  against  Josephine  Nltsch  where- 
in they  assailed  as  invalid  and  fraudulent  a 
certain  mortgage  executed  by  the  brick  com- 
pany to  Mrs.  Nltsch  on  the  lOtb  day  of  July, 
1902,  to  secure  tbe  payment  of  tbe  sum  of 
$16,000  alleged  to  be  due  by  the  mortgagor  to 
the  mortgagee.  Tbe  bill  charged  that  the 
brick  company,  which  was  a  body  corporate, 
was  Indebted  to  sundry  persons  between  tbe 
date  of  its  incorporation  on  February  8,  1900, 
and  tbe  date  of  the  execution  of  tbe  mort- 
gage ;  that  at  the  time  the  mortgage  In  ques- 
tion was  given  the  company  was  InBolvent; 
that  "tbe  giving  of  the  said  mortgage  was 
a  fraudulent  contrivance  on  tbe  part  of  tbe 
said  Arthur  B.  Nitscb  Bride  Company  and 
the  said  Josephine  Nltsch  to  defraud,  binder, 
and  delay  the  creditors  of  tbe  said  Arthur 
B.  Nitscb  Brick  Company  lu  tbe  ooUectioo  ef 
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tbelr  Just  claims  against  It  then  ezlstliig"; 
and  that  the  mortgage  conveyed  all  the  prop- 
arty  of  which  the  corporation  was  possessed. 
The  bill  further  sets  forth  that  on  Septem- 
ber 23,  1902,  certain  creditors  of  the  brick 
company  filed  a  bill  on  the  eqnlty  side  of  the 
cirenlt  court  for  Baltimore  county  alleging, 
among  other  things,  that  the  company  was 
unable  to  pay  Its  obligations  at  maturity,  and 
was  hopelessly  Insolvent;  and  that  upon  the 
same  day  a  decree  was  passed  appointing 
the  appellants  receivers,  with  power  and 
authority  to  take  charge  of  all  the  property 
and  assets  of  the  company  which,  after  filing 
their  bond,  they  proceeded  to  do.  It  is  also 
alleged  that  on  December  81, 1904,  the  circuit 
court  for  Baltimore  county,  sitting  in  equity, 
anthorixed  and  directed  the  receivers  to  In- 
stitute such  proceedings  In  equity  In  that 
court  as  they  might  be  advised  would  be 
proper  and  right  for  the  purpose  of  having 
the  aforementioned  mortgage  set  aside,  and 
declared  illegal  and  void,  for  the  benefit  of 
the  creditors  of  the  brick  company.  The  re- 
lief asked  was  a  decree  setting  aside  the 
mortgage,  and  declaring  It  fraudulent  and 
▼old.  There  was  also  a  prayer  for  general 
relief  Included  In  the  bill.  By  the  seventh 
paragraph  of  the  bill  It  was  charged  that 
the  mortgage  for  $15,000  Included  as  a  part 
of  the  sum  Just  named  an  Indebtedness  of 
(9,000  due  by  Arthur  B.  Nltsch  personally  to 
the  appellee  and  secured  to  her  by  a  mort- 
gage from  him  upon  his  Individual  Interest 
in  the  estate  of  his  deceased  father.  The 
appellee,  who  was  the  defendant  below,  first 
answered  the  bill,  then  withdrew  her  answer 
and  demurred.  Upon  the  demurrer  being 
OTermled  she  refiled  her  answer.  In  replying 
to  the  seventh  paragraph  of  the  bill,  the  ap- 
pellee admitted  Its  averments  to  be  true, 
and  therefore  admitted  that  the  |1B,000  mort- 
gage Included  the  $9,000  Indebtedness  due  by 
Arthur  B.  Nltsch  personally  to  the  appellee 
and  secured  by  a  mortgage  on  his  Interest 
in  his  father's  estate.  At  the  final  hearing, 
however,  in  the  lower  court  that  admission  of 
the  answer  was  amended.  The  material  al- 
legations of  the  bin  were  denied  by  the 
answer,  and  after  a  replication  had  been 
filed  quite  a  large  volume  of  testimony  was 
taken.  The  circuit  court  denied  the  relief 
sought,  and  dismissed  the  bill. 

The  receivers  thereupon  obtained  leave  to 
enter  an  appeal  to  this  court,  and  pursuant 
to  that  leave  they  have  brought  the  record 
here,  so  that  the  decree  dismissing  their 
bill  of  complaint  may  be  reviewed.  There 
are  two  grounds  upon  which  the  validity 
of  the  assailed  mortgage  la  questioned,  and 
th^  are,  first,  that  It  was  a  preference  which, 
Inasmixdi  as  it  was  executed  within  four 
months  prior  to  the  filing  of  the  creditors' 
bill  on  September  28,  1902,  was  Invalid  under 
the  provisions  of  the  Code;  and,  secondly, 
that  It  was  fraudulent  and  void  under  St  18 
RUz.  c.  6. 

Firsl;  then,  as  to  whether  the  mortgage 


is  void  as  a  prohibited  prefwence  under  the 
provisions  of  the  Code  to  which  reference 
will  be  made  in  a  moment  Prior  to  Acts 
1896,  p.  843,  c.  840,  now  forming  section  377. 
art.  28,  Code  Pub.  Oen.  Laws  1904,  a  cor- 
poration was  not  in  any  respect  within  the 
scope  of  the  state  insolvent  laws,  nor  is  it 
yet  amenable  to  that  system;  but  since  the 
adoption  of  the  act  and  on  the  terms  there-' 
In  prescribed,  all  corporations,  other  than 
railroad  companies,  upon  appropriate  pro- 
ceedings against  them  In  a  court  of  equity, 
are  brought  within  the  operation  of  a  provi- 
sion of  that  system  (but  not  und»  the  sys- 
tem itself),  in  so  far  forth  only  as  respects 
the  preference  of  one  creditor  over  another 
when  the  corporaUon  is  insolvent  That 
provision  of  the  Insolvent  law  Is  ingrafted 
on  the  Jurisdiction  of  a  court  of  equity  pre- 
cisely as  thouc^  the  same  provision  had  been 
Independently  enacted  in  Identically  the  same 
words  without  any  allusion  whatever  to  the 
insolvent  laws.  It  is  under  the  above  section 
and  the  preceding  one  (section  376),  and  un- 
der section  22,  art  47,  lliat  iHroceedlngs  must 
be  had  against  a  corporation  to  avoid  and 
set  aside  a  prohibited  preference.  The  ques- 
tions arising  under  those  sections  of  the 
statutes,  whilst  interesting  and  important, 
are  not  necessarily  Involved  in  the  decision 
of  this  case,  if  the  second  of  the  grounds  up- 
on which  the  mortgage  now  being  attacked 
Is  assailed  is  a  tenable  one  under  the  evi- 
dence contained  in  the  record.  It  may  be 
appropriate  to  remark,  before  proceeding  to 
discuss  the  second  of  the  two  grounds  above 
alluded  to,  that  the  evidence  in  the  record 
is  ample  and  abundant  to  establish  beyond 
any  doubt  or  dispute  the  hopeless  insolvency 
of  the  brick  company  at  the  time  the  mort- 
gage was  executed;  and  whilst  apart  from 
the  provisions  of  the  insolvent  laws  and 
the  terms  of  section  877,  art  28,  Code  Pub. 
Oen.  Laws,  the  mere  fact  that  a  corporation 
debtor  is  insolvent  will  not  prevmt  it  from 
securing  a  pre-existing  creditor  by  giving 
to  the  latter  a  priority  over  other  creditors, 
if  the  transaction  be  made  in  good  faith,  up- 
on a  valid  consideration,  and  without  a 
fraudulent  Intent;  yet  if  the  security  given 
was  without  consideration,  or  was  created 
with  a  view  to  hinder  and  delay  creditors  it 
will  not  be  permitted  to  stand  when  properly 
assailed.  This  has  been  so  often  ruled  that 
it  has  become  axiomatic,  and  needs  no  refer- 
ence to  adjudged  cases  to  support  it  But 
a  few  words  will  be  required  altogether  apart 
from  the  concessionB  of  the  answer  to  the 
creditors'  bill,  which,  whilst  protesting  that 
the  company  was  solvent  admitted  the  ex- 
istence of  facts,  which  in  law  constitute  in- 
solvency, to  show  that  It  was  when  it  exe- 
cuted the  mortgage  in  a  condition  of  hopeless 
Insolvency.  It  owed  apart  from  the  mort- 
gage over  $32,600,  and  its  assets  amounted 
to  $26,200,  and  it  was  wholly  unable  to  meet 
and  pay  its  obligations  as  they  matured,  be- 
sides being  without  sofflcient  credit  to  bor- 
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row  money  with  wblcb  to  contlniie  its  busi- 
ness.  No  one  can  doubt  in  the  teetb  of 
tbesc  facts  that  the  company  was  insolvent. 
Coming,  now,  to  the  second  ground  of  at- 
tack, without  further  allusion  to  the  first,  we* 
are  of  opinion  that  the  mortgage  should  hare 
been  pronounced  null  and  void  under  the 
statute  of  Elizabeth  in  view  of  the  evidence 
'  by  which  Its  bona  fides  and  the  verity  of  its 
consideration  are  Impeached.  It  will  not  be 
necessary  to  recite  that  evidence  at  any 
length,  because,  first,  no  useful  purpose  would 
be  subserved  thereby,  and  because,  secondly, 
a  brief  reference  to  a  few  salient  facts  will  be 
quite  sufficient  to  expose  the  falsity  of  the 
consideration  and  reveal  the  bad  faith  of  the 
transaction.  On  July  1,  1902,  the  board  of 
directors  of  the  company  adopted  a  resolution 
whereby  the  company  was  authorized  to  give 
a  mortgage  to  Mrs.  Josephine  Nitsch  for  the 
sum  of  $15,000  "in  payment  for  $9,000  due 
upon  the  brick  plant  turned  into  the  company, 
and  Intended  to  be  subject  to  a  mortgage 
for  said  amount,  and  for  cash  heretofore 
loaned  to  the  company,  and  the  balance  there- 
of to  secure  the  repayment  of  cash  to  be  ad- 
vanced the  company  at  the  time  of  the  ex- 
ecution of  said  mortgage."  According  to  tliia 
resolution  there  were  three  items  which  made 
up  the  amount  of  the  consideration  of  the 
mortgage,  viz.,  a  $9,000  mortgage,  cash  pre- 
viously loaned  to  the  company,  and  cash  to  be 
advanced  the  company  when  the  mortgage 
should  be  given.  In  the  testimony  we  find  no 
trace  of  a  $9,000  mortgage  due  to  Mrs.  Nitsch 
by  the  brick  company,  thongh  it  appears  that 
Arthur  B.  Nitsch  owed  to  his  mother  that  sum 
of  money  which  was  secured  by  a  mortgage, 
not  upon  the  property  of  the  brick  company, 
but  upon  the  Individual  interest  of  Arthur  B. 
Nitsch  In  the  estate  of  bis  father.  If  there 
was  no  mortgage  for  $9,000  duer  to  the  appel- 
lees, and  which  was  a  lien  on  the  company's 
property,  the  statement  in  the  resolution  that 
the  amount  of  such  a  mortgage  was  to  form 
part  of  the  $16,000  to  be  secured  by  the 
mortgage  now  assailed,  was  groundless  and 
untrue.  A  false  statement  as  to  what  con- 
stituted the  major  portion  of  the  considera- 
tion stamps  the  transaction  In  its  very  in- 
ception as  fraudulent;  because  If  an  honest 
and  genuine  Indebtedness  to  the  extent  of  the 
expressed  consideration  had  really  existed  on 
the  part  of  the  company  to  Mrs.  Nitsch,  there 
would  have  been  neither  an  occasion  nor  an 
inducement  to  assert  or  to  rely  on  one  which 
was  fictitious  or  spurious.  The  admission 
made  by  Arthur  B.  Nitsch  to  the  receivers  to 
the  effect  that  the  $0,000  mortgage  which  was 
included  in  the  $15,000  consideration  was  the 
identical  mortgage  which  he  had  given  to  bis 
motber  upon  bis  Individual  Interest  in  his 
father's  estate^  affirmatively  shows  that  more 
than  half  of  the  Indebtedness  which  the 
assailed  mortgage  purports  to  secure  was 
an  Indebtedness  of  Arthur  B.  Nitsch  him- 
self, and  not  of  the  company  at  all.  But 
there   is   another  circumstance   which   con- 


clusively proves  that  the  $9,000,  as  well  aa 
the  residue  of  the  $15,000,  not  only  r^resent- 
ed  the  personal  Indebtedness  of  Arthur  B. 
Nitsch  to  bis  mother,  but  further  that  Mrs. 
Nltscb  knew  the  whole  $15,000  were  due  to 
her  by  her  son,  and  not  by  the  company ;  and 
that  she  in  the  most  formal  and  deliberate 
manner  acted  upon  that  knowledge  In  a  way 
wholly  Inconsistent  with  the  pretense  that  it 
was  the  company's  and  not  the  son's  indebted- 
ness which  the  impeached  mortgage  was  given 
to  secure. 

The  record  shows  that  on  October  17, 
1902,  involuntary  proceedings  in  bankruptcy 
against  Arthur  B.  Nitsch  were  begun  in  the 
District  Court  of  the  United  States  for  the 
District  of  Maryland  and  that  in  December 
following  he  was  adjudicated  a  bankrupt.  It 
further  appears  that  amongst  the  claims  filed 
by  his  creditors  was  a  large  one  presented  by 
Mrs.  Nitsch,  the  appellee,  and  to  her  claim  is 
annexed  her  affidavit  that  the  debt  had  not 
been  paid  and  that  she  had  not  received  any 
manner  of  security  for  the  same.  Fourteen 
items  of  that  claim  aggregating  about  $5,000 
are  precisely  the  same  items  which  are  in- 
cluded in  a  statement  produced  in  evidence  in 
this  case,  and  purporting  to  set  forth  the  item 
making  up  a  part  of  the  consideration  of  the 
assailed  mortgage.  Of  course  if  the  14  items 
just  alluded  to  represented  the  individual 
debts  of  Arthur  B.  Nitsch,  as  Mrs.  Nitsch  un- 
qualifiedly swore  in  her  affidavit  that  they 
did,  they  could  not  also  be  due  by  the  brick 
company,  and  the  actual  inclusion  of  them  in 
the  mortgage,  and  the  attempt  to  charge  them 
against^e  assets  of  the  company  tainted  the 
mortgage  with  the  bad  faith  which  such  an 
effort  necessarily  indicated.  Here,  then,  we 
have  first,  a  purely  mythical  mortgage  indebt- 
edness of  $9,000  asserted  to  be  a  part  of  the 
$15,000  consideration,  when  no  such  mortgage 
or  lien  or  debt  in  fact  existed ;  and,  secondly, 
an  alleged  indebtedness  of  about  $5,000  for  ad- 
vances made  to  the  company,  when  the  credit- 
or herself  has  made  oath  that  the  precise 
items  making  up  that  sum  are  due  to  her,  not 
by  the  mortgagor  company,  but  Individually 
by  Arthur  B.  Nitsch ;  and  finally  the  fact  that 
no  advances  were  made  whm  the  mortgage 
was  executed.  It  surely  needs  no  citations 
from  adjudged  cases  to  sustain  the  proposi- 
tion that  a  mortgage  founded  on  such  a  pre- 
tended consideration  Is  null  and  void  as  re- 
spects subsisting  creditors  whose  confessedly 
just  claims  would  go  unsatisfied  if  the  mort- 
gage were  permitted  to  prevail. 

There  is  no  doubt  that  Mrs.  Nitsch  advanced 
to  her  son  Arthur  B.  Nitsch  considerable  sums 
of  money  which  he  unquestionably  used  in 
conducting  the  biisiness  of  the  company,  bat 
that  did  not  make  the  company  her  debtor. 
Two  references  to  the  testimony  will  show 
how  the  borrowing  and  lending  transactions 
were  conducted,  and  that  the  result  was,  in 
the  final  development,  not  that  Mrs.  Nitscn 
was  a  creditor  of  the  company  by  reason  of  the 
loans,  but  was  a  creditor  of  her  son,  in  whose 
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bankruptcy  proceedings  she  fl'ed  her  properly 
rerlfied  claim.  In  tlie  testimoiy  of  Roman  O. 
NitKb  the  following  question  and  answer  will 
be  found:  "Isn't  It  a  fact  that  your  mother. 
In  advancing  this  money,  I  will  ask  yon.  If 
yon  know,  Isn't  it  a  fact  whea  your  mother 
loaned  the  money,  you .  say  you  and  your 
sister  drew  the  checks,  she  loaned  the  money 
to  Arthur  B.  Nltsch  upon  the  theory  that  he 
controlled  the  property  at  Lansdowne,  and 
owned  nine-tenths  of  the  stock,  and  he  was 
practically  the  company,  wasn't  that  the 
theory,  is  that  a  fact?  Answer.  She  loaned 
him  the  money  that  way,  yes,  sir."  Upon 
cross-examination,  Arthor  B.  Nltsch  was  I 
asked:  "Not  having  enough  of  your  own  I 
funds  yon  borrowed  from  time  to  time  large 
rams  from  your  mother?  Answer.  Yes,  sir. 
Question.  She  loaned  it  to  you,  and  you  used 
it  for  the  company,  isn't  that  It?  Answer. 
Yes,  sir."  It  is  obvious,  then,  that  whatever 
relation  was  created  between  Mrs.  Nltsch  and 
Arthur  B.  Nltsch  by  these  loans,  they  did  not 
cause  the  company  to  become  her  debtor  on 
account  of  them;  and  the  mortgage  which 
undertook  to  bind  the  property  of  the  cor- 
poration for  their  payment,  to  the  exclusion 
of  the  actual  creditors  of  the  corporation, 
must  be  stricken  down  and  annulled  as  fraud- 
ulent and  void  so  far  as  these  last-named 
creditors  are  concerned. 

It  follows  from  the  views  we  have  ex- 
pressed that  upon  the  second  of  the  two 
grounds  on  which  the  mortgage  has  been 
questioned  It  must  be  set  aside ;  and  accord- 
ingly the  decree  appealed  against  will  be  re- 
versed, with  costs;  and  the  cause  will  be  re- 
manded that  a  new  decree  conforming  to  the 
conclusion  Just  announced  may  be  passed. 

Decree  reversed,  with  costs  above  and  be- 
low, and  cause  remanded. 


ROBBRTS  BROS.  v.  CONSUMERS'  CAN 

CO. 
(Court  of  Appeals  of  Maryland.    Dec.  9,  1905.) 

1..  ASBITBATION    AND     AWABD — CONSTBDCTION 

OF  Award. 
Where  the  parties  to  an  arbitration  have 
had  a  full  and  fair  bearing,  the  award  of  the 
arbitrators  will  be  expounded  favorably,  and 
every  reasonable  intendment  will  be  made  in 
it*  support. 

(Ed.   Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Arbitration  and  Award,  §§  333,  422.] 

2.  Same — Concldsiveness  of  Awabd. 

Where  the  parties  to  an  arbitration  have 
Sad  a  full  and  fair  hearing,  the  court  will  not 
consider  the  merits  of  their  dispute  and  review  ■ 
the  findings  of  law  or  fact  made  by  the  arbi-  ! 
trators,  nor  substitute  its  opinion  or  judg- 
ment for  theirs,  but  will  require  the  parties 
to  abide  by  the  award. 

[Ed.   Note. — For  cases   in  point,   see  vol.   4. 
Cent.  Dig.  Arbitration  and  Award,  H  440-442.] 

8.  Sauk  —  Proceedings  before  Abbitbatobs 

— DEPOsrnoNs — Unadthorizeo    Rejection. 

Where  a  submission  to  arbitration  did  not 

provide  for  the  issuance  of  formal  commissions 

to  take  testimony,  but  authorized  the  taking  of 


depositions  before  a  notary,  to  be  returned  to 
the  arbitrators  under  the  hand  and  seal  of  the 
notary,  the  fact  that  a  deposition  vras  mailed, 
through  mistake  of  the  notary,  to  one  of  the 
parties,  instead  of  directly  to  the  arbitrators, 
did  not  authorize  the  arbitrators  to  refuse  to 
receive  it  on  its  being  placed  in  their  bands  by 
the  party  to  whom  it  was  sent,  unopened  and 
unaltered,  within  the  time  prescribed  for  the 
return  of  the  depositions. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent  Dig.  Depositions,  M  207,  266,  267.] 

4.  Same  —  Miscondtjot    of   Abbitbatobs  — 
Waiver  of  Objection. 

A  party  to  an  arbitration  does  not  waive 
his  right  to  assail  the  award  by  not  withdrawing 
his  submission  on  refusal  of  the  arbitrators  to 
receive  or  consider  depositions  on'his  behalf, 
where,  by  positive  and  timely  protest  against 
their  action,  he  makes  plain  his  intention  not 
to  waive  his  rights  in  the  premises. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Arbitration  and  Award,  S§  842-348.] 

5.  Same-^Vacatioh  of  Awabd— Mistake. 

The  unauthorized  refusal  of  arbitrators  to 
consider  depositions  which  constitute  the  only 
evidence  in  behalf  of  one  party  on  a  vital  point 
of  the  question  in  dispute  constitutes  such 
a  mistake  on  tbeir  part  as  to  authorize  the 
setting  aside  of  the  award. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  D.  Harlan,  Judge. 

Suit  by  the  Consumers'  Can  Company 
against  Roberts  Bros.  From  a  decree  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  befbre  McSHERRT,  O.  J.,  and 
BRISCOE,  BOYD,  PAGE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

William  A.  Wbeatley,  for  appellants. 
Joseph  C.  France,  for  appellee. 

SCHMUCKER,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Baltimore 
City,  which  set  aside  an  award  rendered  by 
arbitrators.  The  subject  of  the  award  was 
a  dispute  between  the  appellants  and  the 
appellee  growing  out  of  the  sale  of  a  quan- 
tity of  tin  cans  intended  for  packers'  use. 
The  entire  dispute  was  submitted  for  decision 
to  three  arbitrators,  who  heard  evidence  upon 
the  subject,  and  made  an  award  In  writing, 
which  was  subsequently,  upon  a  bill  filed  for 
that  purpose,  set  aside  by  the  decree  now 
appealed  from.  The  merits  of  the  contro- 
versy covered  by  the  arbitration  are  not 
before  us  on  this  appeal,  and  we  express  no 
opinion  thereon  pro  or  con,  but  It  will  be 
necessary  for  us  to  notice  the  nature  and 
.subject-matter  of  that  controversy.  In  order 
to  clearly  discuss  the  issue  presented  by  the 
record  before  us. 

Both  the  appellants  and  the  appellee  are 
dealers  in  tin  cans  In  Baltimore  City.  In 
the  summer  of  the  year  1903  the  appellee 
purchased  a  large  quantity  of  cans  intended 
for  shipment  to  its  western  customers.  The 
cans  were  sold  to  the  appellee  f.  o.  b.  at  Balti- 
more, but  In  the  course  of  dealing  between 
the  parties  they  were  loaded  by  the  appel- 
lants into  the  cars  of  the  Baltimore  &  Ohio 
Railroad  Company   at  Baltimore,  and  con- 
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Blgned  directly  to  the  parties  who  bad  pur- 
chased them  from  the  appellee,  which  sup- 
plied the  names  and  residences  of  the  con- 
signees for  that  purpose.  Sample  cans  were 
submitted  for  approval  to  the  appellee,  but 
the  cans  themselves,  which  were  consigned 
to  the  purchasers,  were  never  seen  by  the 
appellee.  Whenever  sales  of  the  cans  were 
made  by  the  appellee,  they  were  loaded  In- 
to the  cars,  and  the  bills  of  lading  therefor 
were  taken  out  in  Its  name,  and  It  drew 
drafts  against  the  bills  for  the  price  at  which 
it  had  sold  the  cans,  and  the  drafts,  with 
the  bills  of  lading  attached,  were  placed  in 
the  hand^ot  the  appellants  as  collateral  and 
for  collection.  As  the  appellee  made  a  profit 
on  the  cans  sold  by  it,  the  proceeds  of  the 
drafts  would  slightly  exceed  the  amount  due 
on  them  to  the  appellants,  who  would  ac- 
count to  the  appellee  for  the  excess.  In  this 
course  of  dealing  a  car,  said  to  be  Xo.  91,106, 
loaded  with  cans,  was  shipped  by  the  ap- 
pellants to  the  appellee's  purchaser,  the 
Westfleld  Packing  Company,  located  in  the 
state  of  Indiana,  which  paid  the  draft  drawn 
against  the  bill  of  lading  for  the  car,  in 
order  to  get  possession  of  the  cans.  After 
that  company  had  gotten  possession  of  the 
cans  It  examined  and  rejected  them  as  being 
unmerchantable  and  defective  In  quality, 
and,  to  recover  the  damages  which  It  had 
thereby  sustained,  it  sued  out  an  attach- 
ment against  the  appellee  of  Indiana,  and 
levied  the  writ  on  several  other  car  loads 
of  the  appellee's  cans  which  had  come  with- 
in that  jurisdiction.  The  Westfleld  Company 
recovered  a  judgment  In  rem  In  the  attach- 
ment suit  for  over  $1,200,  which  the  appel- 
lee had  to  pay,  in  Order  to  release  the  cars 
seized  under  the  attachment  Other  car 
loads  of  the  cans  purchased  from  the  appel- 
lants by  the  appellee,  and  sold  by  it  to  the 
western  packing  companies,  affiliated  with 
the  Westfleld  Company  under  a  common  man- 
agement, were  rejected  by  the  purchasers  and 
returned  to  Baltimore  to  the  appellants,  who 
held  the  bills  of  lading  therefor.  When  the 
appellants  demanded  payment  for  the  cans 
from  the  appellee.  It  claimed  the  right  to  de- 
duct from  the  price  thereof  the  losses  which 
it  had  sustained  by  reason  of  their  alleged 
defective  quality  and  unmerchantable  condi- 
tion. Litigation,  both  at  law  and  In  equity, 
between  the  appellants  and  the  appellee  re- 
sulted from  this  state  of  affairs,  and  the  ar- 
bitration was  resorted  to  for  the  adjustment 
of  the  differences  between  them. 

The  parties,  on  April  28,  1904,  entered  Into 
a  written  agreement  briefly  reciting  their 
conflicting  claims,  and  submitting  for  deter- 
mination to  three  arbitrators  "the  whole  dis- 
pute between  them,  claim  and  counterclaim." 
The  submission  provided  that  "said  arbi- 
trators shall  by  reasonable  notice  from  time 
to  time  give  to  said  parties  the  opportunity  of 
producing  evidence  before  them,  they  shall 
determine  all  questions  of  law  and  fact, 
they  shall  make  their  final  award  in  writing 


not  later  than  the  6th  day  of  June,  19M, 
unless  said  time  Is  extended  by  the  written 
assent  of  both  parties,  and  such  final  award 
shall  determine  what  amount  of  cash,  if  any. 
is  due  by  either  party  to  the  other,  and  what, 
if  anything,  either  party  shall  do  as  a  con- 
dition of  being  entitled  to  payment  of  the 
amount  awarded.  •  •  •  The  evidence  of 
any  witness  not  residing  in  the  state  of  Mary- 
land may  be  taken  before  a  notary  public  by 
either  party  upon  five  days'  notice  to  the 
other  of  the  time  and  place.  The  evidence, 
as  taken,  shall  be  returned  to  the  arbitrators 
under  the  hand  and  seal  of  the  notary."  It 
was  farther  provided  in  the  submission  that 
the  award  of  the  majority  of  the  arbitrators, 
in  case  of  a  failure  of  the  entire  number  to 
agree,  should  be  binding  on  l>oth  parties. 
The  arbitrators  held  a  number  of  sessions 
between  May  6th  and  17th,  and  beard  testi- 
mony, oral  and  documentary,  produced  be- 
fore them  by  the  parties  to  the  submission, 
and  on  the  19tb  day  of  May  they  rendered 
their  unanimous  award  in  writing,  finding 
that  the  appellee  was  Indebted  to  the  appel- 
lants In  the  sum  of  $6,101.99;  that  upon 
the  payment  thereof  they  execute  and  de- 
liver to  It  a  release  of  all  demands  of  every 
kind  to  date.  On  the  27th  of  May  the  appel- 
lee filed  the  bill  tn  the  present  case,  allying 
the  dealings  in  tin  cans  between  it  and  the 
defendants,  the  dispute  arising  therefrom, 
the  arbitration,  and  the  award,  all  of  which 
we  have  briefly  mentioned.  It  also  alleged 
the  following  facts:  On  May  6th,  while  the 
arbitration  was  In  progress,  it  was  agreed 
between  the  parties  and  the  arbltratora  that 
the  appellee  should  have  untli  May  I7th  to 
take  and  return  the  depositions  of  witnesses 
from  NoblesvlUe,  Ind.,  touching  the  condition 
of  the  cans  In  car  No.  91,100,  upon  which 
depended  the  substantial  question  at  Issue 
before  the  arbitrators  whether  the  said  cans 
were  of  such  quality  and  In  such  condition 
as  to  constitute  a  good  delivery  under  the 
contracts  between  the  parties.  The  deposi- 
tl«»u  were  taken  before  a  notary  at  Nobles- 
vlUe on  May  13tb,  after  notice  to  the  appel- 
lants, and  certified  under  the  hand  and  seal 
of  the  notary  as  having  been  taken  In  the 
arbitration,  but,  through  mistake  and  con- 
trary to  the  directions  of  the  appellee's  at- 
torney, they  were  mailed  by  the  notary  In  a 
box  to  the  address  of  the  appellee.  Instead 
of  that  of  the  arbitrators.  The  box  contain- 
ing the  depositions  was  delivered  on  Sunday, 
May  16th,  at  the  office  of  the  appellee,  which 
was  on  that  day  In  charge  of  a  watchman, 
who  handed  the  box  unopened  to  the  presi- 
dent of  the  appellee  on  his  arrival  at  the 
office  at  about  8  o'clock  on  Monday  morning. 
He  promptly  took  It  to  the  office  of  one  of  the 
arbitrators,  and  left  It  with  him,  still  un- 
opened. On  May  17th,  the  day  flxed  for  the 
flnal  session  of  the  arbitrators,  the  package 
contalnln'g  the  depositions  was  produced  by 
the  one  of  the  arbitrators  having  it  In  his 
possession,  but  by  a  vote  of  two  to  one  the 
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arbitrators  decided  not  to  open  tbe  package 
or  consider  tbe  depositions,  upon  tbe  ground 
tbat  It  was  addressed  to  tbe  appellee  Instead 
of  tbe  arbitrators.  Tbereupon  tbe  appellee's 
coonsel  urged  tbe  arbitrators  to  open  tbe 
padcage  and  satisfy  tbemselTes  tbat  Its  con- 
tents bad  not  been  disturbed,  or  at  least  to 
permit  tbe  depositions  to  be  returned  to 
NoblesTllIe  and  recertified  and  redirected, 
but  tbe  arbitrators,  altbougb  tbey  bad  un- 
til June  8tb  to  return  tbeir  award,  refused 
to  adopt  eltber  suggestion,  and  made  their 
award  wltbont  Inspecting  or  considering  the 
depositions,  which  constituted  tbe  only  evi- 
dence of  the  appellee  upon  tbe  vital  point 
of  tbe  question  in  dispute.  Upon  tbe  refusal 
of  tbe  arbitrators  to  examine  or  consider  the 
depositions,  the  appellee  filed  with  them  a 
written  protest  against  tbeir  conduct  in  tbat 
respect  The  bill  further  charged  tbat  tbe 
award  was  Invalid  for  tbe  reason  that  it  did 
not  dispose  of  tbe  entire  controversy  sub- 
mitted, in  tbat  It  failed  to  require  tbe  ap- 
pellants, upon  the  payment  of  the  sum  award- 
ed to  them,  to  return  to  the  appellee  sundry 
collaterals  which  the  evidence  showed  were 
held  by  them  as  securUy  for  any  balance 
which  might  be  due  them  from  the  appellee 
on  account  of  tbe  sales  of  tin  cans  under  con- 
sideration by  the  arbitrators. 

The  answer  denies  many  of  tbe  allegations 
of  tbe  bill,  and  charges  the  appellee  with  a 
purpose  to  procrastinate  and  evade  the  pay- 
ment of  its  obligations,  but  it  admits  tbe  ex- 
tensive transactions  in  cans  between  tbe 
parties,  tbe  shipment  of  .them  as  directed  by 
the  appellee,  the  occurrence  of  disputes  over 
tbe  transactions  and  tbeir  submission  to 
arbitration,  and  the  award  of  the  arbitrators. 
It  also  admits  tbe  agreement  for  taking  dep- 
ositions at  Noblesvllle,  and  tbeir  rejection 
by  tbe  arbitrators,  but  avers  tbat  tbe  rejec- 
tion was  proper  because  tbey  were  not  tak- 
en and  returned  In  accordance  with  the  arbi- 
tration agreement  It  further  charges  that 
tbe  failure  to  have  the  d^ositlons  properly 
returned  was  part  of  a  studied  plan  for  fur- 
tlier  delay,  concocted  and  persisted  in  by 
tbe  appellee.  Tbe  answer  insists  that  the 
award  does  fully  cover  all  points  submitted 
to  tbe  arbitrators,  and  tbat  it  makes  allega- 
tions explanatory  of  tbe  dealing  of  the  ap- 
pellants and  arbitrators  with  tbe  collaterals 
referred  to  in  the  bill,  and  insists  that  tbe 
appellee  Is  indebted  to  tbe  appellants,  after 
the  allowance  of  all  credits  to  which  it  is 
Justly  entitled,  in  tbe  full  sum  found  by 
tiie  award. 

Much  testimony  was  taken  in  tbe  present 
caae,  tbe  greater  portion  of  which  related 
to  the  merits  of  the  original  controversy 
between  the  parties  over  tbe  transactions 
with  the  tin  cans.  The  remaining  portion 
of  tbe  testimony  bad  reference  to  tbe  trans- 
mission to  Baltimore  of  the  box  containing 
tbe  depositions  taken  at  Moblesville,  Ind., 
and  Its  receipt  and  rejection  by  the  arbltra- 


tora  Tbat  testimony  convinces  us  tbat  the 
box  was  mailed  by  tbe  notary,  before  whom 
tbe  depositions  had  been  taken,  to  tbe  ap- 
pellee, instead  of  to  tbe  arbitrators,  purely 
through  tbe  mistake  of  tbe  notary,  without 
the  suggestion  or  procurance  of  the  appellee. 
We  are  also  nmvlnced  by  the  testimony  that 
tbe  box,  upon  Its  rec^pt  by  the  appellee, 
was  promptly  delivered  to  the  arbitrators 
by  tbe  president  of  the  appellee,  wltbont  hav- 
ing been  opened  or  tampered  wltli. 

Tbe  cardinal  question,  therefore,  now  be- 
fore us  for  decision  is  whether  the  rejection 
by  the  arbitrators  of  the  depositions  under 
these  circumstances  constituted  such  a  mis- 
take on  their  part  as  to  justify  the  circuit 
court  in  setting  aside  the  award  by  the  de- 
cree appealed  from.  It  has  been  settled  by 
a  long  line  of  decisions  that,  as  arbitrations 
are  intended  to  compose  disputes  in  a  simple 
and  inexpensive  manner,  whenever  the  par- 
ties to  one  have  had  a  full  and  fair  hearing 
tbe  award  of  the  arbitrators  will  be  expound- 
ed favorably,  and  every  reasonable  intend- 
ment made  in  its  support  Lewis  v.  Bur- 
gas, 5  Oill,  129;  Caton  ▼.  McTavisb.  IC 
Oill  &  3.  192;  Ebert  v.  Ebert  6  Md.  853; 
Oaritee  v.  Carter,  16  Md.  312;  Bullock  v. 
Bergman,  46  Md.  278;  WItz  v.  Tregallas,  82 
Md.  369,  83  Atl.  71&  In  such  cases  It  is  con- 
ceded that  the  court  will  not  look  into  the 
merits  of  the  matter  and  review  the  flndlngt. 
of  law  or  fact  made  by  the  arbitrators,  nor 
substitute  its  opinion  or  judgment  for  theirs, 
but  will  require  the  parties  to  submit  to  tbe 
judgment  of  the  tribunal  of  tbeir  own  selec- 
tion, and  abide  by  tbe  award.  Tbe  favor 
which  tbe  courts  accord  to  awards  of  arbi- 
trators is,  however,  predicated  upon  the  as- 
sumption that  in  the  conduct  of  tbe  arbitra- 
tion the  parties  to  the  controversy  had  a 
full  and  fair  hearing,  and  that  tbe  award 
la  tbe  honest  decision  of  the  arbitrators,  and 
involves  no  mistake  so  gross  as  to  work 
manifest  Injustice  or  furnish  evidence  of 
misconduct  on  their  part.  3  Cyc.  743;  Rolo- 
son  V.  Carson,  8  Md.  221,  222;  Wilson  v. 
Boor,  40  Md.  483;  Burchell  v.  Marsh.  17 
How.  344,  15  L.  Ed.  96.  It  ie  not  denied  in 
the  present  case  that'the  arbitrators  refused 
to  receive  or  consider  the  depositions  on  be- 
half of  the  appellee,  taken  in  Indiana,  In 
reference  to  tbe  condition  of  the  cans  in 
car  No.  91,106.  Tbe  award  must  therefore, 
have  been  made  without  reference  to  that 
testimony. 

The  bill  of  complaint  alleges  most  positive- 
ly <tbat  tbe  substantial  question  between  tbe 
parties  to  the  arbitration  was  whether  the 
cans  in  that  car  were  in  fact  unmerchant- 
able, as  tbat  fact,  if  true,  formed  the  basis 
of  the  appellee's  claim,  and  that  tbe  reject- 
ed depositions  constituted  its  only  evidence 
on  that  subject  It  is  apparent  from  tbe 
nature  of  tbe  controversy  submitted  to  tbe 
arbitrators  that  this  evidence  was  vital  to 
the  appellee's  side  of  that  controversy.    Tbe 
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avowed  reason  of  the  arbitrators  for  re- 
jecting it  was  that  tbe  box  containing  it 
was  mailed  by  the  notary  to  the  appellee 
instead  of  to  the  arbitrators.  In  view  of  the 
fact  that  the  appellee's  president,  upon  the 
receipt  of  tbe  box  containing  the  deposi- 
tions, promptly  carried  it  unopened  to  one 
of  tbe  arbitrators  and  left  It  with  him,  we 
are  of  the  opinion  that  the  arbitrators  should 
have  received  tbe  depositions  and  consider- 
ed them  in  arriving  at  their  decision  of  tbe 
case  submitted  to  them.  In  courts  of  law, 
where  the  right  to  issue  commissions  to  take 
testimony  rests  entirely  upon  statute,  it  is 
held  to  be  in  derogation  of  the  common  law, 
and  a  strict  compliance  with  the  requirements 
of  the  statute  as  to  the  execution  and  re- 
turn of  tbe  commission  is  usually  required. 
Elliott  on  ESvidence,  vol.  2,  i  1190;  Poe, 
Practice,  |  223a;  Williams  v.  Banks,  5 
Md.  201;  Quynn  v.  Carroll's  Adm'r,  2g  Md. 
297.  It  has,  therefore,  been  held  by  those 
courts  that  where  the  statute  required  tbe 
return  of  the  commission  to  be  made  to  the 
clerk  of  the  court,  or  to  the  court  from  which 
it  Issued,  a  return  to  one  of  tbe  litigants 
would  be  bad. 

Arbitrations  are,  however,  not  governed 
by  the  strict  rules  as  to  the  admissibility  of 
evidence  in  force  In  courts  of  law.  An  at- 
tempt to  require  tbe  application  of  those 
rules  by  lay  arbitrators,  who  cannot  be  ex- 
pected to  know  them,  would  often  result  in 
defeating  the  very  purpose  of  tbe  arbitra- 
tion. Moreover,  In  the  present  case  no  formal 
commission  to  take  testimony  was  contem- 
plated or  provided  for  by  tbe  submission. 
The  simple  plan  of  taking  depositions  be- 
fore a  notary  was  resorted  to.  The  deposi- 
tions were,  by  the  terms  of  the  submission, 
to  be  returned  to  the  arbitrators  by  a  cer- 
tiiin  day,  and  that  was  substantially  done, 
as  It  appears  that  the  package  containing 
the  depositions  reached  their  hands  unopen- 
ed within  the  prescribed  time.  It  has  been 
held  in  a  number  of  cases  that  a  return  of 
depositions  to  the  clerk  of  a  court  having 
no  rule  to  tbe  contrary,  through  one  of  the 
parties  to  the  case,  Is  sufficient  If  tbe  deposi- 
tions are  in  tbe  condition  in  which  they  left 
the  bands  of  tbe  official  before  whom  they 
were  taken  and  due  proof  of  that  fact  is 
made.  Logan  v.  Hodges,  7  Ala.  66;  Veach 
V.  Bailiff,  5  Har.  (Del.)  379;  Homer  v.  Mar- 
tin, e  Cow.  156;  Doty  v.  Strong,  1  Pin.  813, 
40  Am.  Dec.  778;  13  Cyc.  962.  The  sub- 
mission, unlike  our  statute  and  rules  of 
court  prescribed  no  particular  channel*  of 
transmission  to  the  arbitrators  of  the  dep- 
ositions when  taken,  and  as  it  appears  from 
the  record  that  they  were  in  fact  taken  be- 
fore a  notary  public  after  five  days'  notice, 
and  returned  under  the  hand  and  seal  of 
the  notary,  and  reached  the  arbitrators  in 
an  unaltered  condition  within  the  prescribed 
time,  there  was  a  sufficient  compliance  with 
the  terms  of  tbe  submission  to  serve  the  sub- 
stantial ends  of  Justice,  and  the  arbitrators 


should  have  received  and  considered  them. 

The  appellee  did  not  waive  its  right  to  as- 
sail the  award  by  not  withdrawing  Its  sub- 
mission when  the  arbitrators  refused  to 
receive  or  consider  the  depositions  on  Its 
behalf.  Waiver  is  a  matter  of  Intention, 
and  tbe  positive  and  timely  protest  against 
their  action  in  that  respect  made  plain  Its 
Intention  not  to  waive  Its  right  in  the  prem- 
ises. Morse  on  Arb.  &  Award,  p.  ITS; 
Haigh  V.  Haigh,  81  L.  J.  Ch.  420;  Davis  t. 
Price,  10  W.  E.  886. 

As  the  decree  of  tbe  court  below  settlne 
aside  the  award  must  be  affirmed  for  tbe 
reasons  already  stated,  we  deem  It  unnec- 
essary to  consider  the  further  objection  that 
It  failed  to  cover  the  entire  ground  of  tbe 
submission.  The  decree  appealed  from  will 
be  affirmed. 

Decree  affirmed,  with  costs. 


UNITED    RAILWAYS    &    ELECTRIC    CO. 

OF    BALTIMORE    v.    WEIR. 
(Court  of  Appeals  of  Maryland.    Dec.  6,  1905.) 

1.  Carrikes— DuxryrowARDs  Passengkbs. 

Wtiile  carriers  of  passengers  are  not  in- 
surers of  absolute  safety,  yet  tliey  are  bound 
to  exercise  the  highest  degree  of  care  whic^  is 
consistent  with  the  nature  of  their  undertaking. 
[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  i  1087.] 

2.  Samb— DiscHAROE  OF  Passenoers— Dura- 
tion OF  Stop. 

*  Where  a  railroad  stops  its  cars  to  allow 
a  passenger  to  alight,  it  is  bouDd  to  stop  a 
sufficient  length  of  time  to  enable  him  to  alight 
in  safety,  and  is  liable  for  an  injury  to  a  pas- 
senger occasioned  by  reason  of  its  failure  so 
to  do. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  §§  1224,  1228.] 

8.  Same— Action— EviDENCB— Sufficiency. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger,  evidence  held  sufficient 
to  show  negligence  on  the  part  of  tbe  railroad 
in  suddenly  starting  the  car  while  plaintiff  was 
alighting. 

4.  Tbiai/— Directed  Verdicts. 

The  court,  in  passing  upon  defendant's 
prayers  for  a  directed  verdict,  must  assume  the 
truth  of  plaintiff's  testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  if  399^02.] 

5.  Neqligence— Question  of  Fact  ob  Law. 

The  question  of  negligence  is  ordinarily  one 
of  fact  and  not  of  law,  but  tbe  court  may  bold 
plaintiff  guilty  of  contributory  negligence  when 
some  prominent  and  decisive  act  of  negligence 
has  been  committed  by  him,  in  regard  to  the 
character  and  effect  of  which  no  room  is  left 
for  ordinary  minds  to  differ. 

[Ed.  Note. — For  cases  In  point,  see  voL  87, 
Cent.  Dig.  Negligence,  fS  279-286,  295.] 

6.  Garbibbs— Injuries  to  Pabsenoebs— Con- 

TBIBUTOBT     NeOUOENCK   —    QUESTION     FOK 

Jury. 

A  passenger  was  not  guilty  of  contributory 
negligence  per  se  in  attempting  to  alight  from  a 
street  car  while  it  was  moving  very  slowly 
and  smoothly,  but  whether  her  act  in  so  doing 
was  negligent  was  a  question  tor  the  jury  under 
all  the  facts  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  9l 
Cent  Dig.  Carriers,  H  1891-1893,  1402.J 
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Appeal  from  Court  of  Common  Pleas, 
Oeorge  M.  Sbarp,  Judge. 

Action  by  Sarah  A.  Weir  against  the 
United  Railways  &  Electric  Company  of 
Baltimore.  From  a  Judgment  for  plalntUF, 
defendant   appeals.    Affirmed. 

Argued  before  McSH^IRRT,  O.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PBARCE,  JONES. 
8CHMUCKER,  and  BURKE,  JJ. 

Albert  E.  Donaldson,  for  appellant.  How- 
ard Bryant,  for  appellee. 

BURKE,  J.  Tbe  iBtppellee  sued  the  appel- 
lant company  tor  personal  Injuries  sustalnea 
by  ber  when  allghtlDg  from  one  of  Its  cars. 
The  narr.  avers  that  on  the  7th  day  of  Au- 
gust 1903,  while  the  plaintiff  was  a  passen- 
ger on  one  of  the  cars  of  the  defendant 
company  at  or  near  the  comer  of  Baltimore 
and  Paca  streets,  in  the  city  of  Baltimore, 
and  after  the  car  had  come  to  a  full  stop, 
the  plaintiff  desired  to  alight  from  said  car. 
and  proceeded  to  do  so;  but  before  the  plain- 
tiff could  get  off  of  tbe  car,  and  while  she 
was  exercising  due  care  and  caution,  the 
said  car  was  negligently  and  prematurely 
started  by  tbe  agents  and  servants  of  the 
defendant  while  the  said  plaintiff  was  in 
tbe  act  of  alighting  from  the  car,  and  that 
by  such  negligence  and  premature  starting 
of  tbe  car  the  plaintiff  was  thrown  to  tbe 
ground,  and  thereby  sustained  serious  and 
permanent  injuries.  Tbe  accounts  given  by 
tbe  witnesses  as  to  the  happening  of  the 
accident  are  conflicting,  but  it  is  sufficient 
to  say  that,  so  far  as  the  plaintiff's  case 
Is  concerned,  she  offered  evidence  tending  to 
show  the  following  facts:  That  on  tbe 
morning  of  tbe  accident,  about  the  hour 
of  11  o'clock,  she  was  a  passenger  on  one  of 
tbe  cars  of  tbe  defendant  company  coming 
east  on  Baltimore  street;  that  when  the 
car  reached  the  comer  of  Baltimore  and 
Paca  streets  It  stopped,  and  that  she  at- 
tempted to  alight  therefrom;  that  she  arose 
from  her  seat,  and  caught  hold  of  the  handle 
bar,  and  stepped  down  on  tbe  footboard 
of  the  car,  and  was  In  tbe  act  of  getting 
down  from  the  footboard  to  the  street  and 
whilst  in  this  position  the  conductor  rang 
tbe  bell,  and  the  car  started;  that  the  sudden 
starting  of  tbe  car  broke  ber  bold  on  the 
handle  bar,  and  threw  her  Into  tbe  street; 
and  that  in  consequence  of  being  thus  thrown 
she  sustained  serious  Injuries.  Tbe  defend- 
ant offered  evidence  tending  to  prove  that 
the  car  stopped  at  the  corner  of  Baltimore 
and  Paca  streets,  and  that  the  plaintiff  made 
no  effort  to  leave  the  car  until  after  it  had 
started:  that  the  car  was  in  motion  when 
she  got  upon  the  footboard,  and  that  she  was 
thrown  when  In  the  act  of  stepping  to  the 
ground  from  the  footboard  of  the  moving 
car;  that  the  car  stopped  at  the  corner  of 
Baltimore  and  Paca  streets,  and  had  just 
started  when  the  accident  occurred,  and  had 
hardly  time  to  move  off  at  any  speed  when 


the  injury  occurred;  that  it  bad  gone  a  very 
short  distance  after  it  had  started,  one  wit- 
ness fixing  the  distance  at  10  feet,  and  an- 
other at  3  or  4  feet  and  all  of  the  defend- 
ant's witnesses  concurring  in  the  statement 
that  at  the  time  tlie  plaintiff  stepped  from 
the  footboard  and  was  injured  the  car  was 
ranning  smoothly  and  very  slowly.  At  the 
conclusion  of  tbe  case  the  appellee  offered 
three  prayers  which  were  granted  by  the 
court  and  tbe  defendant  offered  five,  tbe 
fourth  was  granted,  the  fifth  was  gran  tea 
as  modified  by  tbe  court  and  its  first,  sec 
ond,  and  third  prayers  were  refused.  To 
the  action  of  the  court  granting  the  plain- 
tiff's prayers  and  in  refusing  its  first  sec- 
ond, and  third  prayers,  and  in  amending 
its  fifth  prayer  the  defendant  excepted,  and 
the  verdict  and  judgment  being  against  the 
defendant  it  was  appealed. 

The  bill  of  exceptions  brings  up  for  re- 
view only  the  rulings  of  the  court  on  the 
prayers.  In  the  argument  before  this  court 
no  question  was  made  by  the  counsel  foi 
the  appellant  as  to  the  correctness  of  the  rul- 
ing of  the  court  on  the  plalntHTs  prayers. 
We  find  no  error  in  tbe  granting  of  these 
prayers.  They  announced  the  correct  princi- 
ples for  the  guidance  of  the  Jury  in  fixing 
the  defendant's  resimnsiblUty  for  tbe  injury 
complained  of,  and  also  the  correct  rule  for 
estimating  the  damages  in  case  the  jury 
should  find  for  the  plaintiff.  The  defend- 
ant's first  and  second  prayers  were  prop- 
erlx  refused.  The  first  prayer  asked  the 
court  to  direct  a  verdict  for  the  defendant, 
because  there  was  no  evidence  In  tbe  case 
legally  sufficient  to  entitle  the  plaintiff 
to  recover,  and  the  second  prayer  asked  the 
court  to  say  that  the  undisputed  evidence 
in  the  case  showed  tliat  the  negligence  of 
the  plaintiff  contributed  to  tbe  injury  of 
which  she  complained,  and  therefore  the 
verdict  must  be  for  the  defendant  In  view 
of  tbe  evidence  offered  by  the  plaintiff  it  is 
clear  that  tbe  court  could  not  grant  either 
of  these  prayers. 

It  Is  settled  that  while  tbe  carriers  of 
passengers  are  not  insurers  of  absolute  safe- 
ty, yet  they  are  bound  to  exercise  reasonable 
care  according  to  the  nature  of  their  con- 
tract; and  as  their  employment  Involves 
the  safety  of  the  lives  and  limbs  of  pas- 
sengers, tbe  law  requires  tbe  highest  degree 
of  care  which  is  consistent  with  tbe  nature 
of  their  undertaking.  Baltimore  &  Ohio  R. 
R.  V.  State,  Use  of  Hauer,  60  Md.  449.  A 
railroad  company  undertaking  tbe  carriage 
of  passengers  for  hire,  which  stops  its  can, 
for  tbe  purpose  of  allowing  a  passenger  to 
alight  therefrom  is  under  an  obligation  to 
stop  a  sufficient  length  of  time  to  enable  him 
to  alight  In  safety,  and  If  a  passenger  is  In- 
jured by  reason  of  the  failure  of  the  com- 
pany to  observe  this  obligation  it  is  liable 
for  tbe  injury.  Cumberland  Valley  R.  R.  Co. 
T.   Maugans,   61   Md.   63,  48   Am.   Rep.   88; 
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United  Railways  Company  t.  Hertel,  97  Md. 
382,  66  Atl.  42&  Assuming  the  testimony 
of  the  plaintiff  as  to  the  happening  of  the 
accident  to  be  trae,  and  the  court  In  passing 
upon  these  prayers  was  bound  to  assume 
Its  truth,  there  appears  to  have  been,  mider 
the  principles  stated,  a  clear  act  of  culpable 
negligence  on  the  part  of  the  defendant  com- 
pany. 

The  action  of  ithe  court  in  rejecting  the 
defendant's  third  prayer  constitutes  the  main 
ground  upon  which  It  relies  for  the  reversal 
of  the  Judgment  This  prayer  asked  the 
court  to  Instruct  the  jury  that  If  they  found 
that  the  plaintiff  "attempted  to  alight  from 
the  car  while  it  was  in  motion,  and  before 
it  came  to  a  full  stop,"  their  verdict  should 
be  for  the  defendant  Under  the  authority 
of  repeated  decisions  of  this  court  it  would 
have  been  manifest  error  for  the  trial  court, 
under  the  facts  as  testified  to  by  the  de- 
fendant's witnesses,  to  have  declared  the 
plaintiff  guilty,  as  matter  of  law,  of  negli- 
gence and  want  of  ordinary  care  under  the 
facts  stated  in  the  prayer.  The  question  of 
n^llgence  Is  ordinarily  one  of  fact,  and  not 
of  law.  This  is  the  general  rule,  but  cases 
frequently  occur  in  which  the  court  will  say 
that  the  plaintiff  is  guilty  of  contributory 
negligence  when  some  prominent  and  deci- 
sive act  of  negligence  is  found  to  have  been 
committed  by  him  In  regard  to  the  character 
and  effect  of  which  no  room  Is  left  for  or- 
dinary minds  to  differ.  Whether  it  be  Di- 
ligence per  se  for  one  to  attempt  to  alight 
from  a  moving  car  must  depend  always  up- 
on the  circumstances  of  the  particular  case 
In  the  case  of  the  Cumberland  Valley  Rail- 
road Company  v.  Maugans,  supra,  where  a 
passenger  on  the  appellant's  cars  was  injured 
in  alighting  therefrom  while  the  car  was 
in  motion,  this  court  said  that  the  weight 
of  authority  is  against  the  proposition  that 
it  is  always,  as  matter  of  law,  negligence 
and  want  of  ordinary  care  for  a  person  to 
attempt  to  get  off  from  a  car  while  It  Is  In 
motion;  that  In  every  case  where  the  facts 
and  drcnmstances  are  such  that  reasonable 
men  may  honestly  entertain  different  views 
as  to  the  nature  and  character  of  the  act  of 
the  plaintiff,  it  is  error  in  the  court  to  pro- 
nounce the  act  negligence  in  law,  but  that 
the  question  should  be  left  to  the  considera- 
tion of  the  jury.  To  the  same  effect  are 
the  cases  of  B.  &  O.  R.  R.  v.  Kane,  69  Md. 
27,  13  Atl.  887,  9  Am.  St  Rep.  387;  New 
York,  Phila.  &  Norfolk  R.  R.  Co.  v.  Coul- 
boum,  69  Md.  360,  16  Atl.  208,  1  L.  R.  A. 
641,  9  Am.  St  R^.  430;  Western  Md.  R. 
R.  Co.  V.  Herold,  74  Md.  610,  22  Atl.  323, 
14  L.  R.  A.  76. 

It  will  be  noticed  that  the  prayer  excludes 
from  the  consideration  of  the  Jury  the  ques- 
tion of  the  physical  condition  and  activity 
of  the  plaintiff,  and  also  all  the  facts  and 
circumstances  of  the  case  as  testified  to  by 
the  defendant's  witnesses  as  to  the  speed 
of  the  car,  except  the  two  facts  that  she 


attempted  to  alight  from  the  car  while  It 
was  in  motion  and  before  It  came  to  a  full 
stop;  and  If  the  jury  should  find  these  two 
segregated  facts  then  the  court  was  asked  to 
say,  as  matter  of  law,  there  was  such  neg- 
ligence on  the  part  of  the  plaintiff  as  would 
preclude  her  right  to  recover,  without  regard 
to  the  other  facts  of  the  case.  We  are  of 
opinion  that  the  question  of  contributoiy 
n^Mgence  on  the  part  of  the  plaintiff  was 
properly  left  to  the  Jury  to  determine  im- 
der  the  instructions  granted  by  the  court  up- 
on all  the  facts  and  circumstances  of  the 
case,  and  that  under  the  authority  of  the 
cases  dted  the  prayer  was  properly  refused. 
Finding  no  error  in  the  ruling  of  the  court, 
we  affirm  the  Jtidgment 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 


BROWN  et  al.  v.  GRENIBB. 

(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   Dec.  6,  1906.) 

L  Phtsioians  uid  Subobors  —  Licenses  — 

Validity. 
Pnb.  St  1901,  c.  134,  f  1,  creates  a  state 
dentistry  board  consisting  of  three  members. 
Sectioif  2  provides  that  two  members  constitute 
a  quorum  for  the  performance  of  the  duties  of 
the  board,  and-  requires  the  board  to  hold  at 
least  one  session  a  year  to  examine  persons  de- 
siring to  enter  the  profession  of  dentistry.  Sec- 
tion 3  provides  that  any  person  may  apply  at 
a  regular  session  of  the  board  and  be  examined 
with  reference  to  his  knowledge  of  dentistry, 
and  farther  provides  for  the  issuance  of  licenses 
to  such  persons  as  upon  examination  are  found 
to  be  qualified  by  ue  board.  Held,  that  the 
powers  vested  in  the  board  are  of  a  judicial 
nature  and  can  only  be  exercised  in  the  presence 
of  two  of  the  members  of  the  board,  and  an  ex- 
amination held  by  one  member  alone  and  a 
license  issued  by  him,  without  the  knowledge 
or  approval  of  any  other  member,  are  void. 

[Bid.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  H  144,  145; 
vol.  39,  Cent  Dig.  Physicians  and  Surgeons,  f{ 
3,  6.] 

2.  Same  —  Revocation  of  License  —  Pso- 

CEEDIN08. 

Under  Pub.  St  1901,  c.  204,  {  2.  giving 
the  Supreme  Court  general  superintendence  of 
all  courts  of  inferior  Jurisdictiou  to  prevent  and 
correct  errors  and  abuses,  that  court  has  juris- 
diction to  entertain  a  bill  in  equity  to  cancel  a 
license  to  practice  dentistry  unlawfully  issued 
by  a  single  member  of  the  state  dental  board 
without  the  knowledge  and  approval  of  the 
other  members. 

3.  Sake— Pasties. 

A  proceeding  on  behalf  of  the  state  to 
cancel  a  certificate  to  practice  dentistry  unan- 
thorizedly  issued  by  a  single  member  of  the 
state  dental  board  can  be  brought  only  by  the 
Attorney  General,  and  cannot  be  brought  by 
the  state  dental  board;  but  such  board  is  a 
necessary  party  defendant  to  the  proceedings. 

Transferred  from  Superior  Court ;  Peaslee, 
Judge. 

Bill  in  equity  by  Frederick  H.  Brown 
and  another  against  Wilfred  Orenier  to 
cancel  a  certificate  or  license  issued  to  de- 
fendant entitling  him  to  practice  dentistry. 
A  decree  was  entered  for  plaintiffs,  and  de- 
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fendant  excepted.  Transferred  from  the  su- 
perior court  upon  an  agreed  statement  of 
facta.    Case  dlsdiarged. 

During  the  year  1902  Frederldc  H.  Brown, 
George  A.  Bowers,  and  William  R.  Black- 
stone,  residing  and  having  offices,  respec- 
tively, at  Lebanon,  Nasbna,  and  Manchester, 
were  the  dnly  constituted  members  of  the 
state  board  of  registration  In  dentistry; 
Blackstone  being  clerk  of  the  board.  In  the 
latter  part  of  February,  1902,  Grenler  wrote 
Blackstone  from  Brockton,  Mass.,  where  he 
was  employed  In  dentistry,  Inquiring  whether 
the  board  would  i)ermlt  him  to  take  exam- 
inations In  French,  and,  if  so,  when.  Black- 
stone  replied  that  the  board  would  allow 
him  to  take  such  an  examination  at  any 
time,  upon  one  we^'s  notice  to  allow  the 
board  an  opportunity  'to  prepare  questions. 
Four  or  five  weeks  afterward  Grenier 
notified  Blackstone  that  he  would  come  to 
Manchester  to  be  examined  one  week  later, 
and  at  the  time  appointed  came  to  Black- 
stone's  office  for  that  purpose.  He  paid  a  fee 
of  $10,  and  at  this  time  inquired  of  Black- 
stone where  the  other  examiners  were. 
Blackstone  said  that  he  superintended  all 
exanalnatlons ;  that  examination  papers  were 
sent  to  the  other  members  to  be  reviewed 
and  were  afterward  returned  to  him  with 
their  findings;  and  that  Grenler  would  be 
advised  later  as  to  the  resnlt,  and  a  cer- 
tificate would  be  issued  to  him  If  he  passed 
a  saccessful  examlnatioil.  Grenler  then 
used  the  English  language  with  difficulty 
and  was  unable  to  take  the  examination 
in  that  tongue,  but  was  duly  examined  by 
Blackstone  through  an  Interpreter.  The  ex- 
amination consumed  several  days.  In  addi- 
tion to  the  written  examination  as  to  his 
knowledge  of  the  theory  of  dentistry,  Grenler 
gave  a  demonstration  of  his  ability  to  do 
practical  and  operative  work,  according  to 
the  requirement  of  the  board.  About  four 
weeks  after  the  examination  he  wrote  Black- 
stone from  Brockton,  inquiring  as  to  the 
result,  and  was  Informed  by  mall  that  he 
had  passed  a  satisfactory  examination.  No 
certificate  was  sent  to  him.  A  few  days 
later  he  came  to  Manchester  to  get  his  cer- 
tificate, or  to  learn  why  one  had  not  been 
sent  to  him.  Blackstone  then  told  him  that 
the  answers  in  the  examination  papers  being 
In  French,  there  was  an  additional  expense 
of  $50  for  the  review  of  the  same  by  the 
examiners.  Grenler  thereupon  paid  $50  to 
Blackstone  and  received  the  certificate  In 
qaestlon,  signed  by  all  the  members  of  the 
board.  According  to  the  practice  and  under- 
standing of  the  board,  the  written  examina- 
tion papers  were  submitted  to  and  passed 
upon  by  each  member,  and  applicants  were 
required  to  present  themselves  at  the  office 
of  each  member.  Brown  and  Bowers,  for 
the  convenience  of  Blackstone,  had  signed 
diplomas  or  certificates  In  blank,  for  issu- 
ance to  such  applicants  as  passed  the  ex- 


aminations. Grenler's  examination  papers 
were  never  submitted  to  Brown  and  Bowers 
for  approval,  nor  did  he  ever  present  him- 
self at  the  office  of  either  of  them  for  ex- 
amination. The  examination  was  taken  by 
Grenler  in  good  faith.  He  Is  a  graduate 
of  Laval  University  of  Montreal,  at  which 
Institution  he  took  the  course  in  dentistry, 
and  he  also  served  three  years  as  an  ap- 
prentice to  a  well-lcnown  dentist  in  Montreal 
Upon  receipt  of  bis  diploma  or  certificate, 
he  at  once  fitted  up  dental  parlors  in  Man- 
chester, where  he  has  since  engaged  in  the 
practice  of  his  profession. 

Branch  &  Branch  and  David  W.  Perkins, 
for  plaintiffs.  Alme  O.  Bolsvort,  for  de- 
fendant 

BINGHAM,  J.  In  1881  the  Legislature 
created  the  commission  known  as  the  "State 
Board  of  Registration  in  Dentistry."  Laws 
1891,  p.  341,  c  43;  Pub.  St  1901,  c.  134. 
Three  dentists  oonatltnte  the  board  (chapter 
134,  {  1),  and  two  members  of  the  board 
constitute  a  quorum  for  the  performance  of 
its  duties  (section  2).  It  is  required  to  hold 
at  least  one  session  a  year  for  the  purpose 
of  giving  examinations  to  persons  desiring 
to  enter  the  profession  (section  2).  Any 
person  can  apply  at  a  regular  session  and 
be  examined  "with  reference  to  his  knowl- 
edge and  skill  in  dentistry  and  dental  sur- 
gery" (section  3).  Certificates  or  licenses 
are  to  be  Issued  to  such  persons  as,  upon 
examination,  the  board  find  to  be  qualified 
(section  3).  The  practice  of  dentistry  with- 
out a  license  from  the  board,  by  any  person 
other  than  a  practicing  physician  who  Is  a 
graduate  from  the  medical  department  of 
an  Incorporated  college.  Is  made  a  misde- 
meanor punishable  by  a  fine  not  exceeding 
$100  (sections  6,  7).  It  seems  clear  that 
the  powers  vested  In  the  board  by  the  act 
are  of  a  Judicial  nature.  The  subject-mattor 
which  It  Is  to  pass  upon  is  the  qualification 
of  applicants  to  practice  dentistry.  While 
all  three  of  the  members  may  hear  and  pass 
upon  the  question,  only  two  are  required 
to  constitute  a  valid  tribunal.  An  attempted 
exercise  of  jurisdiction  by  a  less  number  is 
coram  non  Judlce  and  void.  State  v.  Rich- 
mond, 26  N.  H.  232,  234.  It  Is  agreed  that 
the  examination  of  the  defendant  was  had 
before  a  single  member  of  the  board,  and 
that  the  license  which  he  holds  was  issued 
to  him  without  the  knowledge  and  approval 
of  any  other  memt>er.  The  decision  of  that 
member,  not  being  authorized  by  the  statute, 
Is  void,  and  the  same  Is  true  of  the  license. 

The  Supreme  Ck)urt  as  a  court  of  general 
superintendence  to  prevent  and  correct  errors 
and  abuses  of  inferior  tribunals,  has  Juris- 
diction to  entertain  a  proceeding  to  correct 
the  error  disclosed  by  the  case.  Pub.  St 
1901,  c.  204,  i  2.  The  objection  taken  by 
the  defendant  that  the  plalntifTs  are  not 
authorized  to  bring  such  a  proceeding  for 
the  state  is  well  founded.    It  can  be  brought 


Digitized  by  VjOOQIC 


592 


82  ATLANTIC  REPORTER. 


(N.H. 


only  by  the  Attorcey  General,  and  the  state  j 
board  of  registration  In  dentistry  Is  a  nee-  I 
essary    party   defendant,   because   It   Is   the  ' 
official  action  of  that  board  as  a  judl<dal  \ 
tribunal  which  Is  attacked.    In  Its  present  J 
form,  the  proceeding  cannot  be  maintained,  , 
and  the  decree  for  the  plaintiCCs  Is  erroneous.  . 
Should  the  Attorney  General  see  fit  to  adopt  i 
the  proceeding,  the  state  and  the  state  board 
of  registration  can  be  made  parties  by  amend- 
ment, and  the  proceeding  will  then  be  a 
direct  attack  by  the  state  upon  the  judgment 
If  this  Is  done,  it  Is  not  probable  any  further 
hearing  of  the  facts  will  be  required.    Upon  | 
the  facts  found,  the  state  will  be  entitled 
to   the   decree   asked    for    by    the   present 
plaintiffs. 
Case  discharged.    All  concurred. 


HAMEIi  T.  NEWMARKET  MFG.  CO. 

(Supreme  Court  of  New  Hampshire.    Rockiog- 
ham.    Not.  7,  1005.) 

1.  Mastbb  and  Sebtamt— Injubt  to  Sebvant 
— Pboop  of  Actiorabls  Negligence. 

A  servant,  suing  for  injuries,  must  show 
that  the  master  failed  to  perform  a  legal  duty 
and  that  the  failure  was  the  legal  cause  of  the 
Injuries. 

2.  Save— INJURT  to  Sebtamt— Nbgligerob— 
Failube  to  Warn— Evidemoe. 

Evidence  in  an  action  for  injuries  to  an 
employ^  wtiile  assisting  in  repairing  a  broken 
shafting,  in  consequence  of  the  shafting  falling 
out  of  the  boxes  in  which  it  was  held  by  reason 
of  the  removal  of  the  caps  from  the  boxes  by 
a  co-employ6  for  the  purpose  of  enabling  plain- 
tiff and  the  co-employ6  to  separate  the  pieces 
of  the  shafting,  examined,  and  held  to  warrant 
a  finding  that  the  employer  should  have  anticipat- 
ed that  the  co-employ6  would  remove  the  caps,  so 
that  the  employer  was  negligent  in  failing  to 
warn  plaintiff,  unskilled  in  the  work,  of  the 
dangers  arising  from  the  removal  of  the  caps. 

8.  Same  —  Assuuftion  of  Risk  —  Question 

FOB    JUBT. 

Whether  plaintiff  assumed  the  risk  held, 
under  the  evidence,  for  the  jury. 

4.  Same— Knowledge  of  SEBVAirr. 

An  employ^  who  was  not  aware  of  the 
danger  to  which  he  was  exposed  did  not  assume 
the  risk  incident  to  the  work,  unless  it  clearly 
appeared  that  he  would  have  known  of  the 
danger  and  appreciated  the  risk  If  he  had  used 
ordinary  care. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant.  S8  574-581.J 

Si  Saioe  —  Neqliqencb  or  Fellow  Sebtant 

CONCUBBINO    WITH  MASTEB'S   NeOLIOENCE— 

Question  fob  Jury. 

Whether  the  negligence  of  an  employe  re- 
sulting in  injury  to  a  co-employ£  was  the  sole 
cause  of  the  injury,  or  only  a  cause  concurring 
with  the  negligence  of  the  employer,  held,  uuder 
the  evidence,  a  question  for  the  jury, 
e.  Same. 

Where  the  evidence  In  an  action  for  Injuries 
received  by  an  employe  warranted  a  finding  ttiat 
the  employer  was  negligent  in  failing  to  warn 
plaintiff  of  th<>  danger,  and  that  if  that 
had  been  done  the  accident  could  not  have  oc- 
curred, there  was  evidence  justifying  a  verdict 
for  plaintiff,  though  a  co-empIoy£'s  negligence 
contrihuted  to  the  injuries. 

IVaI.  Note. — For  cases  in  point,  see  voL  34, 
Ceut  Dig.  Master  and  Servant,  {  525.] 


Transferred  from  Superior  Court 
Case  for  personal  injuries  by  Fred  Hamel 
against  the  Newmarket  Manufacturing  Com- 
pany. There  was  a  verdict  for  plaintiff. 
Case  transferred  on  defendant's  exception  to 
the  denial  of  its  motions  for  nonsuit  and  the 
direction  of  a  verdict  in  its  favor.  Excep- 
tions overruled. 

The  evidence  tended  to  prove  the  following 
facts:  The  plaintiff,  a  man  of  ordinary  in- 
telligence, was  employed  as  a  helper  in  tbe 
defendants'  machine  shop,  but  was  without 
experience  In  repairing  shafting.  January 
28,  1904,  a  line  of  shafting  In  the  defendants' 
boiler  house  broke  about  4  feet  from  one 
tSii.  The  line  was  about  40  feet  long  and 
was  suspended  about  6  feet  above  tbe  boilers 
by  J  hangers  Iwlted  to  the  roof.  The  defend- 
ants' master  mechanic,  who  had  charge  of 
all  machinery  and  tbe  men  employed  to  re- 
pair It,  directed  Kelley,  a  machinist,  to  take 
the  plaintiff  as  helper  and  repair  the  break 
after  the  mill  had  shut  down.  In  order  to 
make  the  repairs.  It  was  necessary  to  sepa- 
rate tbe  broken  ends  of  the  shafting  and  Join 
them  with  a  coupling.  Kelley  and  the  plain- 
tiff were  unable  to  push  the  long  piece 
through  the  iKixes,  because  it  was  worn  witb 
turning  and  was  gummed  with  oil.  They 
cleaned  the  shafting,  and  being  still  unable 
to  move  it,  they  removed  the  caps  that  held 
it  in  tbe  boxes.  They  then  separated  tbe 
broken  ends,  screwed  a  coupling  to  the  short 
piece,  pushed  the  long  piece  back,  and  in- 
serted its  end  in  the  coupling.  By  Kelley's 
direction,  the  plaintiff  proceeded  to  screw  the 
long  piece  into  the  coupling  with  pipe  tongs, 
while  Kelley  held  a  light;  and  at  about  the 
third  turn,  the  shafting  rolled  oat  of  the 
t)oxeS  and  fell  upon  the  plaintiff,  causing  tbe 
injuries  complained  of.  If  the  caps  had  been 
replaced  after  the  end  of  tbe  long  piece 
was  inserted  in  the  coupling,  or  if  tbey  bad 
been  merely  loosened,  the  accident  could  not 
have  happened.  They  were  not  replaced  be- 
cause Kelley  thought  the  shafting  could  be 
safely  turned  without  them.  The  shafting 
fell  because  It  was  out  of  line,  or  l>ecause 
there  was  some  trouble  witb  tbe  box  in  tbe 
banger  fartbest  from  tbe  point  where  tbe 
men  were  at  work.  The  plalutlff  was  free 
from  fault  at  tbe  time  he  was  Injured.  Nei- 
ther he  nor  Kelley  supposed  there  was  danger 
in  their  method  of  doing  the  work.  Some  one 
should  have  been  ordered  to  watch  the  shaft- 
ing while  the  others  worked  upon  it,  or 
enough  men  should  have  been  employed  to 
push  It  through  tbe  boxes  without  removing 
the  caps;  and  If  either  of  these  precautions 
had  been  taken,  tbe  accident  would  not  have 
happened. 

Eastman,  Scammon  &  Gardner  and  Arthur 
L.  Churchill,  for  plaintiff.  John  Klvel  and 
George  T.  Hughes,  for  defendants. 

PARSONS,  C.  J.  When  a  servant  brings 
an   action   against  bis  employer   upon  tbe 
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gronnd  of  negligence  to  recover  for  an  in- 
jury sustained  in  the  course  of  hla  employ- 
ment, be  must  show,  to  maintain  such  an  ac- 
tion, that  his  master  failed  to  perform  a 
daty  the  law  imposed  on  him  for  his  benefit, 
and  that  the  failure  to  perform  it  was  the 
legal  cause  of  his  injury.  One  particular 
In  which  the  plaintiff  says  the  defendants 
failed  to  perform  their  duty  toward  him 
was  their  failure  to  inform  bim  of  the  dan- 
ger to  which  he  was  subjected  in  attempt- 
ing to  t\iru  the  shaft  while  it  laid  in  the 
boxes  of  the  hangers  with  tbe  caps  removed 
-  -a  danger  which  be  says  be  did  not  appre- 
ciate, and  the  risks  attending  which  he  con- 
scfinently  did  not  assume  as  a  matter  of  law 
by  his  contract  of  service.  If  there  was  evi- 
dence from  which  the  Jury  might  find  the 
facta  thus  alleged,  the  defendants'  motions 
were  properly  denied,  whether  the  defend- 
ants were  negligent  in  other  respects  or 
not.  Whether  or  not  the  defendants.  In  the 
exercise  of  ordinary  care,  ought  to  have 
Informed  the  plaintiff  of  the  danger  to  which 
be  was  subjected,  depends  In  part  upon  tbe 
qaestlon  whether  they  ought  to  have  antici- 
pated that  Kelley  would  remove  tbe  caps; 
and  that  Is  a  question  of  fact  to  be  establish- 
ed, like  other  facts,  by  evidence.  Tbe  fact 
that  the  shafting  could  have  been  repaired 
with  'the  caps  in  place  is  evidence  from 
wblcta  it  could  be  found  that  the  defend- 
ants were  not  bound  to  anticipate  their  re- 
moval; but  it  Is  not  conclusive  of  that  ques- 
tion. It  cannot  be  said  from  that  fact 
alone,  when  the  location  and  condition  of  the 
shafting  are  considered,  that  an  ordinary 
man  who  was  familiar  with  It  would  not 
have  anticipated  that  Kelley  would  remove 
tbe  caps.  So  It  cannot  be  said  that  It  con- 
cluBlvcly  appears  that  tbe  defendants  ought 
not  to  have  anticipated  that  he  would  re- 
move them.  It  might  be  found,  therefore, 
that  the  defendants  ought  to  have  anticipated 
that  Kelley  would  remove  the  caps;  conse- 
quently, it  might  be  found  that  they  should 
have  notified  the  plaintiff  of  tbe  danger  Inci- 
dent to  turning  the  shafting  after  their  re- 
moval. But  tbe  defendants  contend  that, 
even  If  it  could  be  found  that  the  ordinary 
man  would  have  notified  the  plaintiff  of 
that  danger,  it  cannot  be  found  they  were 
in  fault,  because  it  conclusively  appears  that 
the  plaintiff  would  have  known  of  the  danger 
if  be  bad  used  ordinary  care  to  inform  blm- 
ficlf  in  respect  to  It  If  be  ought  to  have 
known  of  that  danger,  the  law  Imposed  no 
duty  In  respect  to  It  upon  the  defendants 
for  bis  benefit.  Notwithstanding  the  plain- 
iff  knew  he  would  be  Injured  if  the  shafting 
fell  when  he  was  at  work.  It  does  not  follow 
that  be  ought  to  have  known  It  was  liable  to 
fall  if  he  turned  it  In  the  way  he  did  after 
tbe  caps  were  removed.  It  was  lying  In  the 
boxes  in  which  It  was  designed  to  turn.  The 
plaintiff  was  unskilled  In  that  kind  of  work, 
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be  was  turning  the  shafting  slowly,  and 
there  was  nothing  about  the  work  or  tbe 
way  of  doing  It  calculated  to  call  the  atten- 
tion of  such  a  man  to  the  fact  that  the  shaft- 
ing was  liable  to  roll  out  of  the  bangers  If  he 
continued  to  turn  It  Upon  these  facts  it 
does  not  conclusively  appear  that  he  was  in 
fault  for  not  knowing  of  the  danger  to  which 
he  was  exposed,  or,  in  other  words,  that  he 
assumed  the  risk  of  his  injury;  for  when,  as 
in  this  case,  it  appears  that  the  plaintiff 
was  not  In  fact  aware  of  the  danger 
to  which  he  was  exposed,  he  will  not 
be  held  to  bare  assumed  tbe  risk  incident 
thereto  unless  It  clearly  appears  that 
he  would  have  known  of  the  danger  and 
appreciated  the  risk  If  be  had  used  ordinary 
care  to  inform  himself  in  relation  to  It 
Miller  V.  Railroad,  73  N,  H.  330,  61  Atl.  360; 
Stevens  v.  Ck>mpany,  73  N.  H.  159,  60  Atl.  848; 
Kasjeta  v.  Company,  73  N.  H.  22,  58  AU.  874; 
Murphy  v.  Railway,  78  N.  H.  18,  58  Atl.  885; 
St  Jean  v.  Tolles,  72  N.  H.  587,  58  AU.  506; 
English  T.  Amidon,  72  N.  H.  301,  56  Atl.  548; 
Slack  T.  Carter,  72  N.  H.  267,  56  Atl.  316; 
Galvln  V.  Pierce,  72  N.  H.  79,  64  Ati.  1014; 
Boyce  V.  Jobnsim,  72  N.  H.  41,  54  Atl.  707; 
Otoey  V.  Railroad,  71  N.  H.  427,  52  Atl.  1097; 
I/apelle  v.  Company,  71 N.  H.  346,  51  Atl.  1068; 
McLalne  v.  Company,  71  N.  H.  294,  52  Atl. 
545,  58  Lw  B.  A.  462,  93  Am.  St  Rep.  522; 
Thompson  v.  Bartlett,  71  N.  H.  174,  51  Atl. 
633,  93  Am.  St  R^.  504;  Sanders  v.  Com- 
pany, 70  N.  H.  624,  46  Atl.  53;  Edwards  v. 
Tilton  Mills,  70  N.  H.  674,  50  Atl.  102; 
Bennett  v.  Warren,  70  N.  H.  664,  49  Atl.  105; 
Morrison  v.  Fibre  Co.,  70  N.  H.  406,  47  Atl. 
412,  86  Am.  St  Rep.  634;  Story  v.  Railroad, 
70  N.  H.  364,  48  Atl.  288;  Carr  v.  Electric  Co., 
70  N.  H.  808,  48  Atl.  286;  Whitcher  v.  Rail- 
road, fO  N.  H.  242,  46  Atl.  740;  Leazotte  v. 
Railroad,  70  N.  H.  6,  46  Atl.  1084;  LIntott  v. 
Company,  69  N.  H.  628,  44  Atl.  oa 

The  defendants  contend  that  Kelley  was 
negligent  when  he  removed  the  caps,  and  that 
It  conclusively  appears  that  bis  negligence 
in  that  respect  was  the  legal  cause  of  tbe 
plalntifTs  injury.  Whether  that  was  the  sole 
cause,  one  of  tbe  concurring  causes,  or  only 
tbe  occasion,  of  tbe  plaintltTs  Injury,  Is  a 
question  of  fact  Ela  v.  Cable  Co.,  71  N.  H. 
1,  61  Atl.  281.  Since  it  could  be  found  that 
the  plaintiff  should  have  been  Instructed  In 
respect  to  tbe  danger,  and  that  if  that  bad 
been  done,  the  accident  would  not  have  hap- 
pened, there  was  evidence  to  sustain  the 
verdict,  even  If  It  is  conceded  that  Kelley 
was  negligent  and  that  his  negligence  con- 
tributed to  cause  tbe  plaintltTs  injury.  A 
servant  who  is  injured  by  tbe  concurrent 
negligence  of  bis  master  and  a  fellow  serv- 
ant may  recover  from  either,  provided  he  was 
himself  without  fault  Matthews  v.  Clougb, 
70  N.  H.  000,  49  Atl.  637.  As  there  was  evi- 
dence of  a  breach  of  tbe  master's  nondeleg- 
able duty  to  instruct  the  plaintiff  as  to  the 
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danger  of  the  work,  as  a  cause  of  tbe  acci- 
dent  Bnfficient  to  authorize  the  submission  of 
the  case  to  the  jury.  It  la  not  material  to 
inquire,  in  the  absence  of  any  exceptions 
raising  tbe  question,  whether  the  alleged 
negligence  of  tbe  master  mechanic  in  as- 
signing M)  small  a  nimiber  of  men  to  the 
work  wag  the  negligence  of  a  fellow  servant, 
as  argued  by  the  defendants,  or  a  breach  of 
the  master's  duty  to  furnish  suflEIcient  in- 
strumentalities,  as  claimed  by  tbe  plaintUf. 
If  the  defendants  were  found  to  be  right  In 
their  contention  on  tbe  point,  tbe  exceptions 
to  the  denial  of  the  motions  for  a  nonsuit 


and  to  direct  a  verdict  could  not  be  sustained. 

Although  there  was  evidence  from  which 
It  could  be  found  that  the  defendants  made 
a  settlement  with  the  plaintiff  before  he 
brought  this  suit,  the  Jury  have  found  that 
no  settlement  was  made,  and  there  was  evi- 
dence to  sustain  their  finding.  As  tbe  plain- 
tiff had  not  settled  with  tbe  defendants, 
there  was  no  contract  to  be  rescinded,  and 
there  could  be  nothing  in  bis  bands  which 
had  been  paid  to  him  in  pursuance  of  It, 
and  which  it  was  incumbent  upon  him  to  re- 
turn before  a  rescission. 

Elzceptions  overruled.    All  concurred. 


Digitized  by  VjOOQIC 


N.H.) 


HANSON  T.  MANCHESTER  ST.  BT. 


595 


HANSON  T.  IfANOHBSTBR  ST.  BY. 

(Sopreme  Coart  of  New  Hampshirt.    Hills- 
borough.   Not.  7,  190(5.) 

1.  Appkal— Rbvikw— Pbmumptionb. 

Where,  in  an  action  for  injuries,  the  Jury 
vera  net  directed  to  pass  on  certain  evidence, 
it  would  be  presumed  on  appeal  that  such  evi- 
dence was  true,  and  would  have  established  in 
tlie  lianda  of  the  Jury  eveiything  it  tended  to 
prove. 
Z  NlOLIOKKCB— COKTBIBIITOBT    NBQUaENCB 

IiiJUBiES  —  Last  Clbab  Chance  —  Pboxi- 
If  •  person  is  injured,  in  part  by  the  negli- 
gence of  another  and  in  pajt  by  the  insulBciency 
of  the  driver,  horse,  or  carriage  br  which  the 
person  injured  was  being  conveyed,  which  in- 
snfficiencv  was  due  to  his  own  want  of  care 
in  selecting  them,  no  recovery  could  be  had, 
not  because  the  driver's  negligence,  or  the  de- 
fect in  the  horse,  harness,  or  carriage,  was 
Imputable  to  the  person  injured,  but  because 
Us  own  fault  in  selecting  them  was  the  proxi- 
mate cause  of  the  injury. 
&  Stbebt  BAIUIOAD0— Pebsonb  in   Strkbt— 

INJUBIBS  —  Labi  Olbab  Cuanob  —  Fbozi- 

MATS  Cause. 

Where,  in  spite  of  plaintiff's  negligence  in 
selecting  an  incompetent  driver,  defendant  street 
car  company  by  the  exercise  of  care  could  have 

Srevented  injury  to  plaintiff  in  the  posiUon 
»  occupied  in  the  care  of  such  driver^  defend- 
ant's failure  to  do  so  constituted  the  sole  cause 
of  the  injury,  for  which  plaintiff  was  entitled 
to  recover,  notwithstanding  his  prior  negligence 
in  selecting  such  driver  or  the  driver's  negli- 
gence at  the  time  of  the  accident 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  f  219.] 

4.  Same— iNBTBDcnoNB. 

Plaintiff  was  injured  in  a  collision  with  a 
itieet  car  while  he  was  being  driven  in  a  car- 
riage by  a  driver  claimed  to  have  been  negligent 
and  intoxicated.  There  was  evidence  that,  not- 
withstanding the  driver's  negligence  and  condi- 
tion, the  accident  could  have  been  prevented  by 
defnidant's  motorman  by  the  exerase  of  ordi- 
nary care,  bnt  the  court  charged  that  plaintiff** 
previous  negligence  in  riding  with  such  driver, 
or  his  misconduct  in  getting  drunk,  were  not 
matters  which  wonld  excuse  defendant,  if  at 
the  time  of  the  accident  plaintiff  was  doing 
all  that  prudence  required  of  a  person  in  his 
situation,  and  that  in  law  plaintifrs  prior  negli- 
ftnce  merely  furnished  an  occasion  for  defend- 
ant to  negligently  injure  him,  and  that  its  fault 
would  be  the  legal  cause  of  the  accident,  and 
the  fact  that  the  driver  was  drunk  and  was 
grossly  negligent  would  be  no  defense ;  the  ques- 
oon  being,  could  plaintiff,  at  the  time  of  the 
accident,  have  avoided  the  effect  of  the  driver's 
fanit  by  the  use  of  ordinary  care?  Held,  that 
such  instruction  was  objectionable,  as  tending 
to  mislead  the  jury  in  determining  whether  the 
insufficiency  or  negligence  of  the  driver  or  de- 
fendant's failure  to  prevent  the  accident  was 
the  proximate  cause  thereof. 

Transferred  from  Superior  Court;  Peaslee^ 
■Jodge. 

ActioD  by  Henry  Hanson  against  the  Man- 
chester Street  Railway.  A  verdict  was  ren- 
dered in  favor  of  plaintiff,  and  the  case  was 
transferred  from  the  superior  court  Verdict 
set  aside. 

On  Labor  Day,  1900,  the  plaintiff  was  in- 
Jarud  in  a  collision  between  a  car  of  the 
defendant  coiporatlon  and  a  team  driven  by 
one  Reagan,  with  whom  the  plaintiff  bad 
ridden  from  place  to  place  for  some  time 


prior  to  the  accident  Tlie  xdalntUTs  evidence 
tended  to  show  that  his  injury  resulted  from 
the  motorman's  negligent  failure  to  stop  the 
car.  The  defendant's  evidence  tended  to 
show  that  Reagan  was  Intoxicated,  and  in- 
capable of  properly  driving  a  horse:  that  the 
plaintiff  got  into  the  wagon  while  Reagan 
was  In  that  condition,  and  continued  to  ride 
with  him  after  he  bad  an  opportunity  to 
quit  bis  company;  that  at  the  time  of  the 
accident  Reagan  was  guilty  of  a  negligent 
act,  which  contributed  to  cause  the  accident, 
and  which  might  reasonably  have  been  ex- 
pected of  one  in  his  condition;  and  that 
Reagan's  drunken  condition  was  known  to  the 
plaintiff  dnrlng  all  the  time  they  rode  to- 
gether. The  jury  were  Instructed  In  part  as 
follows;  the  defendants  excepting  to  the  por- 
tions of  the  charge  enclosed  in  brackets: 
"In  this  case  the  road's  representative  was 
the  motorman.  So  far  as  this  case  is  con- 
cerned, if  he  acted  with  reasonable  care,  the 
defendants  are  free  from  fault;  and.  If  be 
was  careless,  the  defendants  were  negligent 
Considering,  then,  all  the  surrounding  circum- 
stances— the  nature  of  the  vehicle  being  op- 
erated, the  means  at  hand  for  stopping  it,  the 
amount  and  nature  of  the  travel  at  this  place, 
all  the  genial  surroundings,  and  all  the  spe- 
cial drcnmstances  you  shall  find  to  exist 
In  this  particular  case — considering  all  these 
things,  ought  the  motorman  to  have  done 
something  be  failed  to  do,  and  so  have  avoid- 
ed the  accident?  Of  course,  the  general  rule 
would  be  that  the  cars  should  go  on  tbdr 
way  without  Interruption;  but  this  does  not 
give  the  road  the  ri^t  to  wantonly  or  care- 
lessly run  upon  persons  or  teams  upon  the 
track.  In  a  case  like  that,  or  In  any  emer- 
gency, they  are  required  to  refrain  from  an 
exercise  of  their  ordinary  rights  to  such  an 
extent  as  due  or  ordlnaiy  care  requires  to 
avoid  doing  Injury;  that  Is,  they  are  bound 
to  act  with  an  average  degree  of  prudence. 
In  view  of  the  special  facts,  when  the  emer- 
gency arises.  And  the  sole  question  as  to  the 
defendants'  fault  is  whether  tbe  car  should 
have  been  stopped  after  tbe  motorman  saw, 
or  ought  to  have  seen,  tbe  horse  upon  the 
track.  •  •  •  (The  plaintiff  was  bound 
to  use  such  a  degree  of  care  as  a  man  of 
average  prudence  would  have  used,  situated 
Just  as  the  plaintiff  was.  It  Is  bis  conduct 
at  the  time  the  accident  happened,  and  while 
It  was  imminent,  which  Is  decisive.  His  pre- 
vious negligence  (If  he  was  negligent  In 
riding  with  Reagan),  or  his  misconduct  In 
getting  drunk  (if  he  was  In  tliat  condition), 
are  not  matters  which  will  excuse  the  de- 
fendants. If  at  the  time  of  the  accident  he 
was  doing  all  that  prudence  required  of  a 
person  In  bis  situation.  So  you  will  Inquire 
bow  the  average  man,  riding  along  that 
street  in  that  wagon  driven  by  Reagan,  would 
have  acted  at  and  Just  before  the  time  of  tbe 
collision.  Was  there  anything  which  a  fair 
degree  of  prudence  called  upon  him  to  then 
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do  to  escape  the  danger?  If  tha«  was  not, 
his  prevloiiB  fault  (if  there  was  such  fault) 
Is  of  no  consequence.  In  law  such  prior  neg- 
ligence merely  furnished  an  occasion  for  the 
defendants  to  negligently  injure  him,  and 
their  fault  would  be  the  legal  cause  of  the 
accident]  It  wonid  be  a  negligent  act  for 
a  man  to  drive  a  nervous  horse  with  an  In- 
secure pair  of  reins;  but  If,  while  so  doing, 
and  controlling  the  horse  the  best  he  could 
with  the  Insufficient  harness,  he  was  care- 
lessly run  upon  by  a  person  who  could,  by 
due  care  at  the  time,  avoid  the  collision,  the 
carelessness  of  the  man  who  could  at  the 
time  avoid  the  trouble  is  the  cause  of  the 
accident,  and  he  is  legally  responsible  for 
its  results.  It  Is  for  you  to  say  whether  there 
Is  anything  in  the  facts  In  this  case  to  which 
this  rule  applies.  [The  fact  (if  It  Is  a  fact) 
that  Reagan  was  drunk  and  was  grossly 
careless  Is  no  defense.  The  question  still 
would  be:  Could  the  plalntlfl  at  the  time  of 
the  accident  have  avoided  the  effect  of  Rea- 
gan's fault  by  the  use  of  ordinary  care?] 
To  sum  np,  then:  The  plaintiff  most  have 
proved  that  at  the  time  of  the  accident  the 
defendants  could,  and  he  could  not,  prevent 
the  collision  by  the  exercise  of  ordinary  care; 
and  If  Reagan  was  violating  the  speed  law, 
and  by  such  act  caused  the  collision,  it  must 
appear  that  the  plaintiff  was  not  a  party  to 
that  crime." 

Bnrnham,  Brown,  Jones  &  Warren,  for 
plaintiff.  Streeter  &  Hollia  and  Taggart, 
Tuttle,  Burroughs  &  Wyman,  for  defendants. 

PARSONS,  C.  J.  The  defendants'  complaint 
Is  that  the  Jury  were  not  Instructed  as  to  the 
case  made  by  their  evidence.  The  evidence 
to  which  this  complaint  relates  was  that  the 
plaintiff  was  knowingly  and  without  neces- 
sity riding  with  a  drunken  driver,  and  that 
at  the  time  of  the  accident  the  driver, 
Reagan,  was  guilty  of  a  negligent  act,  which 
contributed  to  cause  the  injury,  and  which 
might  reasonably  have  been  expected  of  one 
In  the  condition  in  which  Hanson  knew  Rea- 
gan  to  be.  If  the  Jury  were  not  directed  to 
pass  upon  this  evidence.  It  must  be  taken, 
for  the  purposes  of  the  case  here,  that  this 
evidence  was  true,  and  would  have  estab- 
lished in  the  minds  of  the  Jury  everything 
It  tended  to  prove.  That  a  Jury  might  find 
that  a  man  of  ordinary  prudence  would  not 
have  continued  to  ride  with  a  drunken,  in- 
competent driver  after  he  ascertained  tbe 
fact,  and  that  therefore  such  conduct  was 
negligent.  Is  not  open  to  argument  They 
might  also,  on  the  evidence,  have  found,  not 
only  that  Hanson  ought  to  have  anticipated 
what  was  reasonably  to  be  expected  of  one 
In  Reagan's  condition,  but  that  In  fact  he  did 
anticipate  it  What  this  act  was,  or  in  what 
way  it  was  connected  with  the  Injury,  the 
case  does  not  disclose.  Whether  It  was  or 
not  a  contributing  cause  of  the  Injury  upon 
the  facts  proved  may  be  a  question  of  law. 


but  that  question  is  not  presented  by  the 
record,  which  states  as  a  fact  that  the  act 
did  contribute  to  cause  the  injury.  It  Is 
plain  from  the  case  that  the  distinction  be- 
tween negligence  as  the  cause  of  the  danger 
and  negligence  as  the  cause  of  the  Injury  was 
present  in  the  minds  of  counsel  and  court 
throughout  the  trial  The  language  of  tbe 
case  must  have  been  used  in  its  strict  legal 
signiflcatlon.  In  this  sense  Reagan's  negli- 
gent act  could  not  have  been  an  act  that 
"contributed  to  cause  the  injury,"  onless  it 
was  a  proximate  cause  thereof;  1.  &,  legally 
a  part  of  the  cause — one  without  which  there 
might  have  been  no  injury. 

For  his  own  protection  Hanson  was  boond 
to  exercise  ordinary  care  in  the  selection  of 
a  driver,  horse,  harness,  and  carriage. 
Flummer  v.  Ossipee,  59  N.  H.  55,  50;  Tuck- 
er V.  Hennlker,  41  N.  H.  317;  Clark  v.  Bar- 
rlngton,  41  N.  H.  44.  For  an  injury  to  him- 
self, in  part  from  the  negligence  of  another 
and  in  part  from  the  Insufficiency  of  the 
driver,  horse,  or  carriage,  due  to  his  own 
want  of  care,  he  conld  not  recover;  not  be- 
cause the  negligence  of  the  driver  or  the 
defect  in  the  horse,  harness,  or  carriage  is 
Imputed  to  him,  but  because,  under  such 
drcomstances,  his  own  fault  would  be  a 
proximate  cause  of  the  Injury.  The  doc- 
trine of  imputed  negligence,  and  of  the  iden- 
tification of  an  innocent  passenger  with  bis 
driver,  set  up  In  Thorogood  v.  Bryan,  8  C.  B. 
115,  had  the  effect  of  preventing  a  recovery 
by  a  faultless  plaintiff,  injured  by  the  fault 
of  another,  in  disregard  of  the  fundamental 
law  of  negligence;  tbat  he  whose  wrongful 
act  has  injured  one  without  fault  must  pay 
the  damage  so  occasioned.  The  authority 
of  the  case  is  now  almost  universally  denied 
in  England  and  in  this  country.  Noyes  v. 
Boscawen,  64  N.  H.  881,  870,  10  Atl.  690,  10 
Am.  St  Rep.  410;  Mills  v.  Armstrong,  13 
App.  Cas.  1.  But  the  refusal  to  follow  Thoro- 
good V.  Bryan  in  depriving  an  Innocent 
plaintiff  of  his  action  has  nowhere  been  con- 
strued to  give  an  action  to  a  plaintiff  whose 
fault  caused  tbe  injury.  If  the  suit  had  t>een 
against  tbe  city,  or  against  the  defendants, 
for  an  injury  from  a  previous  negligent  ob- 
struction of  the  street  the  defendants'  evi- 
dence would  have  constituted  a  defense. 
The  plalntiCTs  negligence  in  riding  with  an 
unskillful  driver,  whose  Incompetency  con- 
tributed to  cause  the  Injury,  would  have 
been  its  sole  legal  cause. 

The  law  is  not  affected  by  the  presence' 
or  the  absence  of  tbe  parties,  or  by  tbe 
difficulty  of  applying  it  to  a  complicated 
state  of  facts.  But  the  cases  present  differ- 
ent aspects,  according  to  the  facts  in  proof; 
and  a  statement  of  the  law,  correct  as  apt^ied 
to  one  state  of  facts,  may  be  erroneous  in 
another.  He  who  cannot  at  the  time  prevent 
an  Injury  to  himself  by  the  fault  of  another 
present  and  acting  Is  legally  without  fault 
whether  bis  inability  to  protect  himself  Is 
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doe  to  bis  abBence,  prior  negligence,  or  other 
cause.  The  fault  of  ttae  one  who  can  at  the 
time,  but  who  does  not,  prevent  an  Injury, 
Is  Its  sole  legal  cause,  boweyer  the  dangerous 
situation  was  created  (Nashua  Iron  and 
Steel  Co.  V.  Railroad,  62  N.  H.  169,  163, 
J64;  Parkinson  v.  Railway,  71  N.  H.  28,  51 
Atl.  2C8:  Little  v.  Railroad,  72  N.  H.  61,  65 
Atl.  190;  s.  c.,  72  N.  H.  602,  67  AO.  920; 
Teaton  v.  Railroad,  73  N.  H.  285.  61  Atl.  622); 
or,  as  is  sometimes  said,  although  the  plain- 
tiff Is  In  some  degree  negligent,  he  can  never- 
theless recover.  If  the  defendant,  by  reason- 
able care,  could  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence  (Grand 
Trunk  Ry.  v.  Ives,  144  U.  S.  408, 12  Sup.  Ct 
679.  36  L.  Bd.  485;  Inland,  etc..  Co.  v.  Tol- 
son.  139  17.  S.  651,  11  Sup.  Ct  653,  35  L.  Ed. 
270;  The  Bemlna,  12  P.  D.  68,  61,  89). 
The  principle  Is  the  same,  whatever  the  lan- 
guage used:  The  plaintiff  can  or  cannot 
recover,  accordingly  as  his  negligence  Is 
•r  Is  not  a  proximate  cause  of  his  injury. 
In  a  highway  or  other  case,  in  the  absence 
•f  ttae  defendants  at  the  time,  the  negligence 
of  the  plaintiff  in  selecting  an  incompetent 
driver,  whose  incompetency  contributed  to 
the  Injury,  would  be,  as  matter  of  law,  a 
proximate  cause  of  the  injury.  If  the  de- 
fendants were  present  at  the  time  of  the  ac- 
cident the  plaintiff  could  no  more  recover 
for  an  injury  to  which  his  negligence  In  the 
selection  of  a  driver,  through  the.  Incompe- 
tency of  the  driver,  contributed,  than  if  they 
were  absent  If,  in  spite  of  the  negligence 
«f  the  plaintiff  in  selecting  a  driver,  the  de- 
fendants by  care  could  have  prevented  Injury 
to  the  plaintiff  in  the  position  be  occupied 
Id  the  care  of  an  incompetent  driver,  their 
failure  to  do  so  would  be  the  sole  cause  of 
an  injury  which  the  plaintiff  at  the  time 
could  not  prevent.  Whatever  the  driver 
may  have  done  would  be  immaterial,  because 
care  on  the  part  of  the  defendants  would 
have  prevented  the  Injury.  Their  negligence 
would  have  been  its  sole  cause,  to  which 
neither  the  prior  negligence  of  the  plaintiff 
nor  the  recklessness  of  the  driver  would 
bnve  contributed  in  a  legal  sense.  Such 
was  the  theory  of  the  Instructions  to  the 
effect  that  the  negligence  of  the  plaintiff 
furnished  merely  the  occasion  of  the  injury, 
and  that  the  reckless  conduct  of  Reagan 
was  no  defense.  These  instructions,  which 
were  excepted  to,  amount  to.  a  ruling  that 
as  matter  of  law,  the  act  of  Reagan,  of 
which  the  defendants  offered  proof,  was  not 
a  proximate  cause  of  the  Injury.  Such  rul- 
ing may  be  correct,  and  generally  would  be 
so.  It  would  plainly  be  incorrect  if  Reagan's 
act  was  In  fact  a  proximate  cause  of  the 
injury.  The  instructions  given  as  to  the 
defendants'  care  were  correct. 

If  it  were  found  that  the  defendants  were 
In  fault  because  the  motorman  did  not  stop 
the  car  as  soon  as  he  ought  under  all  the 
circumstances  of  the  case,  and  thereby  fail- 


ed to  avoid  the  injury,  the  instructions  as 
to  the  plalntlfTs  fault  were  also  correct  be- 
cause in  such  case  a  negligent  act  of  Rea- 
gan's, which  the  defendants  ought  to  have 
foreseen,  or  In  spite  of  which  the  motorman 
ought  to  have  prevented  the  Injvffy,  could 
not  have  been  its  proximate  cause.  But 
while  the  Instructions  as  a  whole  were  tech- 
nically correct  the  plain  tendency  of  those 
above  recited  (to  which  exception  was  taken), 
together  with  the  omission  to  refer  to  Rea- 
gan's conduct  on  the  question  of  the  defend- 
ants' care,  was  to  cause  the  Jury  to  under- 
stand that  the  plaintiffs  negligence  In  be- 
ing with  a  drunken  driver,  and  the  latter's 
careless  conduct  at  the  time,  were  entirely 
immaterial,  and  were  not  to  be  considered 
by  them  at  all  In  the  case.  They  were  told 
that  the  fact  that  Reagan  was  grossly  care- 
less was  no  defense.  His  acts  at  the  time 
were  competent  for  consideration  on  the 
question  of  the  motorman's  care,  might  be 
entirely  decisive,  and  could  in  ordinary  lan- 
guage be  spoken  of  as  a  complete  defense. 

Upon  the  whole  case  the  tendency  of  the 
Instructions  to  mislead  the  Jury  appears  so 
plain  that  It  is  probable  Justice  may  not 
have  been  done,  and  that  there  ought  to  be 
a  new  trial. 

Verdict  set  aside. 

BINGHAM,  J.,  did  not  «lt  The  others 
concurred. 


WHEELER  V.  TOWN  OF  GILSUM. 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
Dec  5,  1905.) 

1.  Towns— LiABiUTT  fob  Act  of  Highwat 

AOKNT. 

A  town  is  not  liable  for  injury  to  property 
through  tlie  negligence  of  its  highway  agent  in 
blowing  up  ice  in  a  river,  under  the  direction 
of  a  selectman,  for  the  purpose  of  draining 
water  from  a  highway ;  his  act  being  that  of  a 
public  officer  in  the  performance  of  nis  duty. 

[Bd.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Highways,  $  316 ;  vol.  45,  Cent.  Dig. 
Towns,  i  79.] 

2.  Same— NuiSANCK   Created    by    Hiohwat 
Agent— Duty  to  Remove. 

Where  a  highway  a(;ent  of  a  town,  under 
the  direction  of  a  selectman,  for  the  purpose  of 
draining  water  from  a  highway,  negligently 
blows  up  ice  in  a  river,  creating  a  nuisance, 
threatening  destruction  of  a  mill,  the  town  Is 
under  no  duty  to  remove  the  nuisance,  so  as 
to  make  it  liable  for  its  failure  to  (k>  so  for 
destruction  of  the  mill  therefrom. 

Exceptions  from  Superior  Court;  Peaslee, 
Jadge. 

Action  by  Lester  B.  Wheeler  against  the 
town  of  Gllsum.  A  nonsuit  was  ordered, 
and  plaintiff  excepted.    Exceptions  overruled. 

Case,  for  negligence.  March  2,  1902,  the 
plaintiff  owned  and  occupied  a  sawmill  on 
the  bank  of  the  Ashuelot  river.  On  that  day 
an  ice  jam  in  the  river  above  the  mill  caused 
the  water  of  the  stream,  increased  by  sur- 
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face  water  accumnlating  from  rain  and  melt; 
ed  snow,  to  oyerfiow  a  highway  In  the  town 
of  GilBum,  preventlDg  travel  thereon.  A 
highway  agent  of  the  town,  under  the  di- 
rection and  control'  of  one  of  the  selectmen, 
Went  upon  the  river  ontside  the  highway 
and  attempted  to  break  up  the  Ice  with 
dynamite,  bo  that  the  water  might  drain 
oft  from  the  highway.  The  work  was  negli- 
gently done,  with  the  result  of  increasing 
the  water  In  the  highway  above  the  jam 
and  of  weakening  the  Ice,  so  that  It  subse- 
quently broke  up,  and  the  water  and  Ice 
flooded,  crushed,  carried  away,  and  practi- 
cally destroyed,  the  plalntlETs  mill.  The 
town,  through  Its  officers  and  citizens,  had 
notice  of,  and  could  have  removed,  the  dan- 
ger to  the  plaintiff's  property  created  by 
the  negligent  attempt  to  break  up  the  ice. 
The  expense  of  what  was  done  was  borne 
by  ^e  town.  The  plaintiff  was  withoat 
fault  After  the  opening  statement  by  plaln- 
tUTs  counsel  of  the  grounds  upon  which 
recovery  was  claimed.  In  substance  as  above 
set  forth,  a  nonsuit  was  ordered,  and  the 
plaintiff  excepted. 

Arthur  J.  Holden  and  Robert  A.  Ray,  for 
plaintiff.  Charles  H.  Hersey  and  Cain  & 
Benton,  for  defendant 

PARSONS,  O  J.  In  repairing  the  high- 
way under  the  direction  of  the  selectmen 
(Laws  1897,  p.  59,  c.  67,  i  1),  the  highway 
agent  was  a  public  officer,  for  whose  negli- 
gent acts  in  the  performance  of  his  duty 
the  town  Is  not  liable.  O'Brien  v.  Derry, 
73  N.  H.  198,  60  Atl.  843;  Hall  v.  Concord, 
71  N.  H.  867,  52  Atl.  864,  58  L.  R.  A.  455: 
Downes  v.  Hopklnton,  67  N.  H.  456,  40  Atl. 
433;  Wakefield  v.  Newport,  62  N.  H.  624; 
Grimes  v.  Keene,  62  N.  H.  330.  The  princi- 
ple under  which  a  town  may  be  liable  for 
an  Injury  to  private  property  rights  by  an 
abuse  of  Its  possessory  right  In  the  high- 
way, permitting  an  unreasonable  use  of  the 
land  to  the  Injury  of  another  (Glair  v.  Man- 
chester, 72  N.  H.  231,  55  Atl.  935;  Flanders 
V.  Franklin,  70  N.  H.  168,  47  Atl.  88;  Gil- 
man  V.  Laconla.  55  N.  H.  130,  20  Am.  Rep. 
175),  has  no  application.  The  plaintiff's  In- 
Jury  was  not  occasioned  by  an  unreasonable 
use  of  the  town's  property  right  made  or 
permitted  by  the  town.  The  dangerous  con- 
dition In  the  river  was  due  to  natural  causes, 
or  to  their  action  combined  with  the  negli- 
gence of  public  officers.  These  causes  creat- 
ed a  nuisance  which  threatened  alike  the 
property  of  the  town  and  that  of  the  plain- 
tiff. The  nuisance  was  not  within  the  high- 
way, nor  was  it  connected  therewith  In  any 
way.  It  did  not  consist  In  anything  ap- 
purtenant to  the  highway,  which  the  town 
used  for  the  benefit  of  Its  highway  prop- 
erty, though  without  the  limits  of  the  high- 
way. If  the  town  could  rightfully  go  with- 
out the  limits  of  the  highway  to  abate  the 
nuisance  created  by  the  elements  and  the  ac- 


tion of  the  highway  agent  which  threatened 
Injuiy  to  Its  highway  property,  and  would 
be  liable  to  the  plaintiff  for  an  Injury  re- 
sulting from  a  negligent  exercise  of  such 
right  by  the  town,  the  power  to  abate  such 
nuisance  was  merely  a  right  which  the  town 
had  for  its  own  benefit  not  a  duty  im- 
posed upon  It  for  the  benefit  of  the  plain- 
tiff. As  no  duty  rested  with  the  town  to  act 
for  the  protection  of  the  plaintiff,  its  fail- 
ure merely  to  take  action  is  not  actionable 
negligence.  Bucb  v.  Manufacturing  C!o.,  69  N. 
H.  257, 44  Aa  809, 76  Am.  St  Rep.  163;  McGlU 
V.  Granite  Co.,  70  N.  H.  125,  46  AtL  684, 
85  Am.  St  Rep.  618. 
Exception  overruled.    All  concurred. 


ASH  et  al.  v.  McLELLAN. 

(Suprrane  Jndidal  Court  of  Maine.    Dec.  20. 
1905.) 

1.  Patuent — Voluhtabt    PA'ncBin< — Rexx)v- 
EBT  Back. 

When  one  with  a  full  knowledge  of  all  the 
facts,  or  with  means  of  knowledge,  voluntarily 
ptLja  money  under  a  claim  of  right  he  cannot 
maintain  an  action  to  recover  it  back. 

[Ed.  Note. — For  cases  In  point  see  voL  39, 
Cent  Dig.  Payment  Si  253-266.] 

2.  Same — What  CoNSTrrnrES. 

When  one  demands  money  under  a  claim  of 
right  and  uses  no  other  means  to  obtain  It  than 
importunity,  or  a  tlu-eat  expressed  or  implied, 
of  resort  to  litigation  to  obtain  it  if  it  is  not 
voluntarily  paid,  and  the  one  of  whom  the 
money  is  demanded  has  time  for  consideration 
and  deliberation,  and  to  obtain  the  advice  of 
counsel  or  friends,  and  the  money  is  then  volun- 
tarily paid  to  settle  the  demand,  it  cannot  be 
recovered  back,  though  the  demand  Is  illegal  and 
unjust 
8.  Saks. 

Held,  tliat  In  the  case  at  bar  the  payment 
by  the  plaintiffs  was  a  voluntary  payment  and 
cannot  pe  recovered  back. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Payments,  (  285.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court 
Hancock  Ciounty,  at  Law. 

Action  by  Nathan  Ash  and  others  against 
William  H.  McLellan.  On  exceptions  by 
plaintiff.    Overruled. 

Money  bad  and  received  to  recover  back 
money  paid  by  the  plaintiffs  to  the  defendant 
Previous  to  this  action,  the  plaintiffs  were 
sureties  on  a  "poor  debtor's"  bond,  dated  Au- 
gust 30,  1002,  given  by  one  (Seorge  R.  Robin- 
son, a  judgment  debtor,  who  had  been  ar- 
rested on  execution,  and  on  the  20th  day  of 
June,  1903,  they  as  sureties  on  said  bond,  paid 
to  the  defendant,  who  was  then  the  legal 
owner  of  the  judgment  on  which  the  execa- 
tion  was  issued,  $190  in  settlement  of  bond 
and  execution.  September  29,  1903,  the  plain- 
tiffs demanded  of  the  defaidant  the  return 
of  the  $190  so  paid  to  him,  and  upon  his  re- 
fusal to  return  the  money  this  action  was 
brought  to  recover  It  back.  The  action  was 
heard  at  the  October  term,  1903,  of  tbe  Sa- 
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pr«iie  Judicial  Court,  Hancock  county,  before 
tbe  presiding  Justloe,  with  the  right  to  except 
The  presiding  justice  ruled  that  the  defend- 
ant was  entitled  to  Judgment,  and  ordered 
Judgment  accordingly.  Thereupon  the  plaln- 
tlffa  excepted. 

Argued  before  WISWBIX,  C.  J.,  and 
WHITBHOUSB,  STROUT,  and  SPEiAB,  JJ. 

B.  S.  Clark,  for  plaintUtS.  Wm.  H.  Mc- 
Lellan  and  A.  W.  Kins,  for  defendant 

STROtJT,  J.  Carter  recoTered  a  Judgment 
against  George  B.  Robinson.  This  Judgment 
was  duly  assigned  to  the  defendant  McLellan, 
who  became  Its  legal  owner.  McLellan  sued 
tbe  Judgment  and  recovered  a  new  Judgment 
in  Carter's  name  for  $145.82  debt  and  $9.93 
costs  at  the  Ai>rll  term.  Supreme  Judicial 
Court  1896.  Upon  an  execution  upon  this 
Judgment  dated  August  80,  1902,  McLellan 
caused  the  debtor  Robinson  to  be  arrested, 
and  the  debtor  gave  bond  to  take  tbe  poor 
debtor's  oath  aa  provided  by  statute.  Tbe 
plaintiffs  were  sureties  on  that  bond.  Upon 
notice  to  Carter,  Robinson  did  In  fact  take 
tbe  poor  debtor's  oath  on  January  24,  1903, 
and  thus  performed  the  condition  of  bis  bond, 
bat  McLellan  had  no  knowledge  of  this  fact 
from  any  source.  After  expiration  of  the 
time  limited  in  Robinson's  bond,  McLellan, 
believing  the  condition  had  not  been  per- 
formed and  that  the  sureties  were  liable, 
called  upon  them  for  payment  Robinson  at 
that  time  was  in  the  employment  of  tbe  plain- 
tiffs, and  they  saw  blm  dally,  and  were  in- 
debted to  him  to  some  amount,  which  at  tbe 
end  of  tbe  season  amounted  to  something  over 
$200. 

Upon  tl\e  call  for  payment  by  McfLellan  of 
the  plaintiffs,  Mr.  Ash,  one  of  the  sureties, 
and  one  of  tbe  plaintiffs,  wrote  him  asking  for 
his  best  terms,  to  which  McLellan  replied 
that  be  "would  send  the  execution  and  bond 
fully  discharged  for  $190,  tbe  sureties  paying 
tbe  deputy  sheriff."  This  was  less  than  the 
amount  due.  Thereupon  plaintiffs  sent  Mc- 
Lellan check  for  $100,  and  received  back  the 
bond  and  execution  against  Robinson  fully 
discharged. 

September  29, 190S,  the  plaintiffs  demanded 
of  McLellan  the  return  of  tbe  money  paid 
him,  but  made  no  offer  to  return  the  bond  and 
execution  at  any  time  until  after  the  hearing 
of  this  wait  to  recover  the  money.  They  ob- 
tained what  tbey  paid  for,  not  only  their  dis- 
cbarge from  the  bond  but  the  discharge  of  the 
Judgment  against  Robinson.  If  for  any  cause 
tbey  bad  the  right  to  rescind  or  recover  back 
tbe  money  paid,  it  was  Indispensable  that 
tbey  should  have  returned  or  offered  to  return 
tbe  bond  and  execution  before  suit  brought 
But  instead  of  that  tbey  retained  the  dis- 
charged execution  and  sued  to  recover  the 
nxMi^  paid  therefor.  Failing  to  do  this,  this 
action  cannot  be  maintained. 

But  waiving  this  technical  defense,  and 
treating  tbe  case  as  one  of  a  voluntary  pay- 
ment npon  an  honest  claim  of  right  1^  Mc- 


Lellan, though  In  fact  unfoonded,  it  would  be 
expected  that  when  the  plaintiffs  were  asked 
to  respond  for  the  default  of  Robinson,  tbe 
principal  in  a  bond  on  which  tbey  were 
sureties,  tbey  would  have  called  bis  attention 
to  it  and  asked  him  to  make  payment  or  at 
least  for  authority  to  apply  to  that  purpose 
the  amount  In  their  bands  due  to  him,  but 
instead  of  this  tbe  case  finds  that  "neither 
Mr.  Ash  nor  Mr.  Marcyes  made  any  Inquiry 
of  Mr.  Robinson  about  the  matter,  and  sent 
the  check  without  consulting  him  and  without 
his  knowledge,  fearing  he  would  leave  if  told 
of  the  matter,  and  tbey  desired  to  have  bis 
wages  accumulate  to  that  amount"  The  pay- 
ment was  in  no  sense  compulsory.  Plaintiffs 
knew  all  the  facts  that  McLellan  knew,  and 
bad  excellent  opportunity  to  learn  that  Rob- 
inson had  taken  the  oath  provided  for  in  tbe 
condition  of  his  bond.  They  intentionally  re- 
frained from  consulting  blm,  though  he  was 
in  their  employ  and  tbey  saw  him  dall;^,  for 
the  purpose  "to  have  his  wages  accumulate" 
to  the  amount  Both  parties  believed  there 
was  a  legal  liability  of  plalntiflB.  Tbe  true 
principle  applicable  in  sacb  cases  is  stated  by 
Walton,  J.,  in  Parker  v.  Lancaster,  84  Me. 
515,  24  Atl.  952,  to  be  that  "when  one  de- 
mands money  under  a  claim  of  right  &ud  uses 
no  other  means  to  obtain  it  than  Importunity 
and  persistency,  or  a  threat  expressed  or  im- 
plied, of  resort  to  litigation  to  obtain  It  if  It 
is  not  voluntarily  paid,  and  the  one  of  whom 
the  money  is  demanded  has  time  for  con- 
sideration and  deliberation,  and  to  obtain  the 
advice  of- counsel  or  friends,  and  the  money  is 
then  voluntarily  paid  to  settle  the  demand, 
It  cannot  be  recovered  back,  though  the  de- 
mand Is  Illegal  and  unjust"  Early  In  May, 
1903,  McLellan  wrote  the  deputy  sheriff  in 
regard  to  forfeiture  of  the  bond,  and  to 
notify  the  sureties.  This  letter  was  read  to 
plaintiffs,  who  then  wrote  the  defendant  for 
his  terms.  McLellan  replied  June  16tb,  and 
the  check  was  not  sent  till  June  20th.  Tbe 
plaintiffs  therefore  had  ample  time  for  con- 
sideration. 

The  rule  of  law  quoted  from  Parker  v. 
Lancaster  is  supported  by  Norrls  v.  Blethen, 
19  Me.  851,  and  Gooding  v.  Morgan,  37  Me. 
419.  In  the  latter  case.  Chief  Justice  Shepley 
says:  "The  law  is  regarded  as  settled  In  this 
state,  if  one  with  a  full  knowledge  of  the 
facta,  or  with  the  means  of  knowledge,  volun- 
tarily pays  money  under  a  claim  of  right 
that  he  cannot  recover  It  back."  To  tbe  same 
effect  is  Norton  v.  Marden,  15  Me.  45,  82  Am. 
Dec.  182.  See,  also,  Qllpatrick  v.  Sayward, 
5  Me.  466;  Rawson  v.  Porter,  9  Me.  119; 
Wilson  V.  Barker,  60  Me.  447. 

The  plaintiffs  had  at  hand  tbe  means  to 
learn  all  the  facts  by  an  inquiry  of  their 
seryant  dally  seen  by  them.  It  was  Inexcusa- 
ble, almost  culpable  negligence  not  to  consult 
blm  before  making  the  payment  They  Inten- 
tionally refrained  from  doing  this  from  an 
ulterior  motive  Insufficient  to  Justify  their 
nonactioQ.     In   such  case   they   should  be 


Digitized  by 


Google 


600 


62  ATLANTIC  REPORTER. 


Ole. 


charged  with  knowledge  of  what  tbey  might 
easily  and  ought  to  have  learned,  and  ought 
not  to  be  permitted  to  take  advantage  of  their 
selMmposed  ignorance.  This  doctrine  is  sus- 
tained by  East  Haddatn  Bank  t.  Scovll,  12 
C!onn.  SIO;  Behrlng  v.  Somervllle,  63  N.  J. 
Law,  568,  44  Atl.  641,  49  L.  R.  A.  578; 
Stevens  v.  Head,  9  Vt  174,  31  Am.  Dec.  617 ; 
West  V.  Houstln,  4  Har.  (Del.)  170 ;  Simmons 
V.  Looney,  41  W.  Va.  738,  24  S.  E.  677; 
Harner  v.  Price,  17  W.  Va.  545,  as  well  as 
by  the  cases  In  this  state,  supra.  There  are 
opposing  decisions  but  we  are  satisfied  with 
the  rule  settled  In  this  state. 

By  making  this  payment  and  obtaining  a 
discharge  of  the  execution,  without  informing 
themselves  of  the  fact  of  the  disclosure  of 
Robinson,  the  plaintiffs  placed  the  defendant 
in  a  worse  position  than  he  would  otherwise 
have  been,  since  they  thereby  prevented  his 
enforcing  his  execution  against  the  Judgment 
debtor  In  some  of  the  ways  that  were  still 
open  to  him.  A  suit  In  which  the  plaintiffs 
could  have  been  summoned  as  trustees  would 
apparently  have  secured  all  or  a  large  part  of 
the  debt,  as  the  plnintiffs  owed  Robinson  at 
the  end  of  that  season  over  $200. 

A  majority  of  the  court  is  of  the  opinion 
that  the  ruling  below  that  Judgment  should  be 
for  the  defendant  is  correct,  and  the  entry 
must  be: 

Exceptions  overruled. 

One  of  the  JustioM  sitting  at  the  term  of  the 
law  court  when  this  cnse  was  argued  did  not 
sit  In  this  case,  being  disqaalifieil  under  the 
statute  by  reason  of  baring  ruled  therein  at 
nisi  priDR. 


HEWET    V.    METROPOLITAN   LIFE   INS. 
CO. 

(Supreme   Judicial   Court   of   Maine.    Dec.  6, 
1005.) 

1.  Insurance — Application  Rioned  iw  Blank 
— When  Appucant  is  Bound  mr  State- 
ments. 

An  application  for  a  policy  of  life  Insur- 
ance wfis  signed  in  blank  by  the  applicant,  and 
delivered  in  this  condition  to  the  appnt  of  the 
defendant  company,  with  the  understanding 
that  the  agent  should  fill  in  the  answers  to 
the  questions  from  information  contained  in 
a  previous  application  for  insurance,  which  had 
Iieen  made  out  in  the  applicant's  presence  and 
signed  by  him.  The  second  application,  as  filled 
out  by  the  agent,  was  forwarded  to  the  com- 
pany, and  the  policy  in  suit  was  issued  there- 
on and  afterwards  delivered  to  the  applicant, 
now  deceased,  and  was  accepted  by  him. 

Held  that,  if  the  agent  of  the  company  fill- 
ed in  the  second  application  in  accordance  with 
the  terms  of  the  first  one,  then  the  applicant 
would  be  bound  by  it;  but  if  the  agent  filled  in 
the  second  application  with  answers  that  were 
not  contained  in  the  first  one,  or  put  them  in 
differently  from  what  they  were  In  the  first, 
then  the  applicant  would  not  be  bound  by  them, 
because  they  would  be  the  answers  of  the  agent, 
and  not  the  answers  of  the  applicant. 

[Ed.  Note. — For  cases  In  point,  see  voL  28, 
Cent.  Dig.  Insurance,  §§  908-1003.] 

2.  Same — Construction  of  Appucation. 

It  is  a  sound  rule  of  law  that  an  applica- 
tion for  life  Insurance,  signed  In  blank  by  one 


desiring  insurance,  and  filled  In  by  the  company 
or  its  agents,  should  be  construed  more  favor- 
ably to  the  applicant. 

[EA.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  §§  294,  295,  1001,  1002.] 

a  Same — Stjccessivi    Applications — ^Ihehti- 
TT  or  Answers. 

Upon  an  aitalysis  of  the  two  applicatlona 
the  most  that  can  be  said  with  respect  to  their 
identity  is  that.  If  the  applicant  had  read  or 
been  personally  Interrogated  with  respect  to 
the  questions  and  answers  in  the  second  appli- 
cation, he  might  have  answered  the  same  aji  he 
did  in  the  first,  and  he  might  have  answered 
In  an  entirely  different  way.  The  answers  in 
the  second  application  cannot,  therefore,  be 
said  to  be  such  necessary  Inferences  from  those 
contained  In  the  first  as  to  be  regarded  as  a 
statement  of  the  applicant,  and  therefore  bind- 
ing upon  him. 

4.  Same  —  Avoidanok  of   Polict — Misbefbb- 

BBNTATI0N8 BUBDEN  OF  PbOOF. 

In  order  to  defeat  the  claim  of  a  person 
insured,  who  has  paid  the  consideration  requir- 
ed for  the  insurance  received,  upon  the  ground 
that  the  insured  made  misrepresentations  as  to 
the  risk  in  his  application,  it  is  incumbent  up- 
on the  company  to  show  that  the  misrepresenta- 
tions were  his,  and  not  mistakes  or  misrepresen- 
tations of  its  own. 

[Ed.  Note. — B'or'  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {  1650.J 

5.  Saub — ^Application — Prepabation   bt  In- 

8UREB. 

.When  an  insurance  company  or  its  agents 
nndertake  to  fill  in  an  application  from  a  pre- 
vious application  or  statement  made  by  the  ap- 
plicant it  should  be  held  to  the  strictest  ad- 
herence to  the  terms  of  such  application  or 
statement  made ;  otherwise;  it  would  be  In  the 
power  of  the  company  or  its  agents  in  such  a 
case  to  fraudulently  destroy  the  legal  status  of 
the  policy  so  obtained. 

[Kd.  Note. — For  cases  In  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  U  098-1003.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Ciourt, 
Androscoggin  Clounty,  at  Law. 

Action  by  Annie  J.  Hewey  against  the 
Metropolitan  Life  Insurance  Company.  There 
was  judgment  for  plaintiff,  and  defendant 
brings  exceptions.    Exceptions  overruled. 

Argued  before  EMERY,  STROUT,  PEA- 
BODY,  and  SPEAR,  JJ. 

Harry  Manser,  for  plalntlGt.  White  ft  Car- 
ter, for  defendant 

SPEAR,  J.  This  Is  an  action  on  the 
case  upon  a  policy  of  life  Insurance.  The 
deceased  made  an  application  for  a  poli- 
cy for  $1,000  In  the  defendant  company, 
which  was  dated  October  18,  1902,  followed 
by  a  medical  examination  the  same  day. 
This  application  was  filled  out  by  an  agent 
of  the  company  in  the  presence  of  the  de- 
ceased from  Information  furnished  by  him, 
and  was  then  signed  by  him  and  witnessed 
by  the  agent  The  company  declined  to 
write  a  policy  on  the  class  applied  for,  but 
Intimated  that  It  would  write  one  of  a  differ- 
ent class  to  the  amount  of  $500.  Upon  this 
Information  Robert  Hewey,  the  deceased, 
signed  a  new  application  on  the  8th  day  of 
November,  190G,  In  which  the  answers  to 
the  questions  bad  not  been  filled  In,  and  de- 
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Uvered  It  In  this  condltiou  to  the  agent  of 
tbe  defendaat  company,  with  the  understand- 
ing tbat  the  agent  should  flU  in  the  answers 
to  tbe  questions  from  the  Information  con- 
tatned  in  the  first  application,  which  bad 
been  made  out  in  Hewey's  presence  and  sign- 
ed by  him.  There  was  no  new  medical  exami- 
nation at  the  time  tbe  second  application 
was  made.  Tbe  second  application,  as  filled 
out  by  the  agent,  was  forwarded  to  the  com- 
pany, and  tbe  policy  in  suit  was  issued  there- 
on and  afterwards  delivered  to  Robert  Hew- 
ey,  tbe  deceased,  and  was  accepted  by  him. 
Upon  this  branch  of  the  case  the  court  in- 
structed the  jury  as  follows:  "So  that  In 
this  case  any  answer  in  this  second  applica- 
tion, assuming  that  Mrs.  Hewey's  statement 
is  tnie,  that  they  left  it  as  she  says,  and 
that  the  agents  were  to  fill  in  tbe  blanks 
from  tbe  old  application,  or  from  tbe  knowl- 
edge which  they  got  in  the  old  application, 
so  far  as  they  filled  in  those  blanks  in  ac- 
cordance with  the  old  application,  they  would 
then  be  filling  in  the  blanks  for  him,  and  the 
answers  made  would  be  his  answers,  because 
tbat  was  what  he  agreed  to  do.  But  so  far 
as  they  filled  in  the  application  with  answers 
tbat  he  had  not  made  in  the  old  application, 
put  In  things  that  were  not  referred  to  in 
tbe  old  application,  put  them  in  differently 
from  what  they  were  in  the  old  application, 
then  he  would  not  be  bound  by  them,  because 
they  would  be  tbe  answers  of  the  agent,  and 
not  the  answers  of  Mr.  Hewey."  This  is 
undoubtedly  the  correct  statement  of  tbe  law 
governing  this  case,  and,  as  we  understand, 
is  so  conceded  by  tbe  defendants.  The  two 
applications  upon  which  tbe  above  Instruc- 
tion was  based  contained,  among  other  ques- 
tions and  answers,  tbe  following,  which  are 
mnterlai  In  this  case: 

"(G  A)  Name  and  residence  of  your  usual 
medical  attendant  Dr.  H.  H.  Cleveland. 
(6  B)  When  and  for  what  have  his  services 
been  required?  9  mos.  ago.  Cold.  (7)  Have 
you  consulted  any  other  physician?  If  so, 
when  and  for  what?  No,  except  as  in  No. 
3."  No.  3,  referred  to,  is  as  follows:  "(3) 
Give  full  particulars  of  any  Illness  you  may 
have  bad  since  childhood,  and  name  of  med- 
ical attendant  or  attendants.  Grippe,  4  yrs. 
ago.  Dr.  J.  A.  Leader."  The  second  appli- 
cation contained  the  following:  "(5)  The  fol- 
lowing is  the  name  of  the  physician  who  last 
attended  me,  the  date  of  the  attendance,  and 
name  of  tbe  complaint  for  which  he  attended 
me:  Dr.  Cleveland;  Feb.  1902;  grippe.  (C) 
I  have  not  been  under  the  care  of  any  physi- 
cian within  two  years,  unless  as  stated  in 
previous  line,  except  none." 

Dr.  Cleveland  testified  that  he  treated  the 
deceased  in  the  winter  of  1902  at  Hewey's 
home  for  a  bad  cold  or  grippe.  He  also 
testified  that  subsequent  to  this  treatment 
and  prior  to  the  making  of  the  first  applica- 
tion, on  October  18,  1902,  he  treated  Hewey 
at  his  ofllce  for  liver  disease.  The  defend- 
ant contended  that  the  answers  to  questious 


5  and  6  in  the  second  application  were  fully 
authorized  by  the  statements  made  by  Hewey 
in  answer  to  questions  6  and  7  in  the  first 
application,  and  that  tbe  facts  testified  to 
by  Dr.  Cleveland,  If  true,  constituted  a  breach 
of  the  warranty  contained  in  the  second  ap- 
plication as  to  the  truth  of  the  facts  therein 
stated.  The  plaintiff  contended  that  the  an- 
swers to  questions  5  and  6  In  tbe  second 
application  were  not  authorized  by  tbe  facts 
stated  in  tbe  first  application,  and  hence 
were  not  the  answers  of  the  deceased,  and 
were  not  binding  upon  him  or  upon  this 
plaintiff. 

Upon  tbe  comparative  identity  In  meanipg 
of  the  two  applications  the  court  having  ana- 
lyzed them,  charged  the  jury  as  follows: 
"I  think,  gentlemen,  upon  comparing  these 
two  applications,  I  shall  Instruct  you  thus: 
If  you  find  it  to  l>e  true,  as  Mrs.  Hewey  says, 
that  tbat  answer,  with  the  others,  was  agreed 
to  be  filled  in  from  the  old  application,  and 
if,  having  tbe  old  application,  they  attempted 
to  fill  it  in  from  that  but  filled  it  in  tn  tbe 
way  which  they  did.  It  was  an  unauthorized 
answer — that  is  to  say,  there  is  nothing  In 
tbe  former  application  with  reference  to  Dr. 
Cleveland  which  made  this  answer  true  or 
proper;  and  therefore  It  was  not  his  answer. 
It  was  the  answer  which  the  agent  put  in. 
Tbe  answer  referred  to  by  the  court  was 
number  5  in  the  second  application." 

It  is  to  this  instruction,  that  the  answers 
in  the  second  application  are  not  warranted 
from  those  contained  In  the  first,  tbat  the 
defendants  particularly  object  and  say: 
"The  court  should  have  instructed  tbe  Jury 
that  the  answers  In  the  second  application 
were  fully  authorized  from  those  made  in 
the  first,  and  that,  if  they  were  untrue,  the 
plaintiff  could  not  recover."  In  this  class 
of  cases  we  think  it  a  sound  rule  of  law 
that  an  application  for  life  insurance,  signed 
in  blank  by  one  desiring  Insurance,  and  fill- 
ed In  by  the  company  or  its  agents,  should 
be  construed  more  favorably  to  the  applicant. 
Upon  this  view  of  the  law  the  construction 
of  the  presiding  Justice  should  be  sustained. 
Tbe  question  in  the  first  application,  "name 
and  residence  of  your  usual  medical  attend- 
ant, when  and  for  what  have  his  services 
been  required,"  and  tbe  assertion  contained 
(n  the  second,  "tbe  following  Is  tbe  name 
of  the  physician  who  last  attended  me,  the 
date  of  the  attendance,  and  name  of  the 
complaint  for  which  he  attended  me,"  can- 
not be  fairly  construed  to  mean  one  and  the 
same  thing,  or  to  require  one  and  tbe  same 
answer.  If  we  were  to  stop  right  here,  the 
two  inquiries  might  elicit  entirely  different 
answers.  The  "usual  medical  attendant" 
might  not  be  "the  physician  who  last  attend- 
ed the  api^icant"  He  might  be  ill,  in  need 
of  medical  attendance,  and  a  variety  of 
causes  Intervene  to  make  it  impracticable 
or  even  impossible  for  him  to  secure  the 
services  of  his  usual  physician,  and  conse- 
quently be  nnder  the  necessity  of  employing 
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some  otber  physician.  If  this  occasion  hap- 
pened to  be  the  last  time  he  needed  medical 
attendance  before  making  an  application  for 
Insurance,  then  it  la  clear  that  the  last  med- 
ical attendant  was  not  the  usual  one.  But 
a  fair  analysis  of  the  two  applications  re- 
quires us  to  Ko  further.  These  questions 
and  answers  in  the  first  application  in  the 
form  of  a  statement  are  as  follows:  "Hy 
usual  medical  attendant  Is  Dr.  Cleveland. 
He  attended  me  nine  months  ago  for  a  cold. 
I  have  not  consulted  any  other  physician 
since  childhood  for  any  Illness,  except  Dr. 
Leader  four  years  ago  for  gr^ipe." 

Jn  the  second  an^llcation  the  applicant 
is  made  to  say  Dr.  Cleveland  was  the  physi- 
cian who  last  attended  him,  the  date  was 
February  9,  1902,  and  the  complaint  for 
which  he  attended  him  was  grippe;  also, 
that  he  had  not  been  under  the  care  of  any 
physician  within  two  years,  unless  as  stated 
in  the  previous  answer. 

Now  the  defendants  contend  that,  by  the 
observance  of  the  proper  rules  of  logic  to 
their  Interpretation,  the  two  applications 
mean  precisely  the  same  thing.  They  say 
that  the  first  application  shows  that  Dr. 
Cleveland  attended  the  applicant  in  1902,  and 
was  the  only  physician  that  had  attended 
him  for  four  years,  as  stated  In  No.  3.  It 
he  was  the  only  physician,  he  must  neces- 
sarily have  been  the  last  one,  iis  stated  In 
the  second  application.  Also,  that  the  an- 
swer numbered  6,  that  he  had  not  been 
under  the  care  of  any  physician  for  two 
years,  was  fnlly  authorized  by  the  state- 
ment in  the  first  application  that  Dr.  Cleve- 
land's services  had  been  required  only  for 
the  cold  or  grippe  In  the  winter,  and,  fur- 
ther, that  he  had  not  even  consulted  any 
physician  for  four  years,  except  Dr.  Cleve- 
land at  the  time  he  had  this  cold  or  grippe. 
If  we  admit  that  by  the  defendant's  process 
of  reasoning  the  above  conclusions  may  be 
drawn,  yet,  is  the  applicant  to  be  subjected 
to  the  test  of  reasoning  by  the  process  of 
Induction  and  deduction  In  order  to  make 
the  application  made  by  the  company  agree 
with  the  application  made  by  himself? 

But  the  logical  conclusions  are  not  neces- 
sarily true.  A  different  conchision  may  also 
be  drawn.  In  the  first  application  be  says 
he  has  not  consulted  any  physician.  In  the 
second,  filled  in  by  the  agent,  he  is  made  to 
say:  "I  have  not  been  under  the  care  of 
any  other  physician,"  etc.  "Consulting"  a 
physician  and  being  "under  the  care"  of  a 
physician,  not  only  in  the  technical  use  of 
the  terms,  but  to  the  common  mind,  may 
mean  very  dlCTerent  things.  A  man  may 
consult  a  physician  without  ever  being  un- 
der his  care  at  all.  To  consult  is  defined: 
"To  apply  to  for  direction  or  information; 
ask  the  advice  of — as  to  consult  a  lawyer; 
to  discuss  something  together;  to  deliberate." 
Care  is  defined:  "Responsibility,  charge  or 
oversight,  watchful  regard  and  attention." 
Hence  the  first  answer  might,  in  the  mind 


of  the  applicant,  be  correct,  and  the  sec 
ond  one  not  We  think  the  most  that  can 
be  said  with  respect  to  the  identity  of  the 
two  applications  is  that,  if  the  applicant 
bad  read  or  been  personally  Interrogated 
with  respect  to  the  questions  and  answers 
In  the  second  application,  he  might  have 
answered  the  same  as  he  did  in  the  first,  and 
he  might  have  answered  in  an  entirely  dif- 
ferent way.  The  answers  in  the  second 
application  cannot  therefore  be  Said  to.be 
such  necessary  inferences  from  those  con- 
tained in  the  first  as  to  be  regarded  as  the 
statement  of  the  applicant,  and  therefore 
binding  upon  him.  In  order  to  defeat  the 
claim  of  the  person  insured,  who  lias  i»aid 
the  consideration  required  for  the  Insurance 
received,  upon  the  ground  that  the  Insured 
made  misrepresentations  as  to  the  risk  in  his 
application,  it  is  incumbent  upon  the  com- 
pany to  show  that  the  misrepresentations 
were  his,  and  not  mistakes  or  misrepresentn- 
tlons  of  their  own.  When  an  insurance  com- 
pany or  its  agents  .undertake  to  fill  in  an 
application  from  a  previous  application  or 
statement  made  by  the  applicant,  it  should 
be  held  to  the  strictest  adherence  to  the 
terms  of  such  application  m'  statement  made: 
otherwise,  it  would  be  in  the  power  of  the 
company  or  its  agents  in  such  a  case  to 
fraudulently  destroy  the  legal  statns  of  the 
policy  so  obtained. 
Exceptions  overruled. 


RAYMOND  V.  PORTLAND  E.  CO. 

(Supreme  Judicial  Court  of  Maine.    Dec.  6. 
1905.) 

1.  Cabbi^rs — InrjuBiES   to   Passenger — Cabe 

RBQUIBED — iNSTBTJCnONS. 

The  plaintiff  was  a  passenger  on  one  of 
the  street  railway  cars  of  the  defendant  There 
was  evidence  tending;  to  show  that  the  car.  an 
open  one,  had  come  to  a  stop  near  the  point 
of  intersection  with  the  tracks  of  a  steam  rail- 
road, that  it  was  the  practice  and  custom  of 
the  defendant  to  stop  there,  but  that  the  only 
purpose  of  the  stop  was  to  safegnard  the  cross- 
ing of  said  tracks ;  It  not  being  a  place  where 
a  stop  was  regularly  made  for  passengers  to 
get  off  or  on  the  defendant's  cars,  although  it 
was  also  in  evidence  that  passengers  did  some- 
times get  off  or  on  the  cars  while  so  stopping. 
There  was  likewise  evidence  tending  to  show 
that,  wfiile  the  car  was  stopping  at  said  point 
of  intersection,  the  plaintiff  undertook  to  alight 
therefrom,  but  that  while  she  wag  in  the  act 
of  alighting,  and  before  she  had  reasonable  time 
to  alight,  the  car  was  started,  whereby  she 
was  thrown  and   injured. 

At  the  trial  of  this  action  the  presiding 
justice,  at  the  request  of  the  plaintiff's  counsel, 
gave  the  following  instruction  to  the  jury  :  "If 
you  believe  that  this  was  the  crossing  of  tracks, 
and  that  under  the  practice  and  custom  of  the 
company  the  cars  stop  at  this  crossing,  and 
believe  that  people  get  on  or  off  at  this  place 
while  cars  are  stopped,  then  it  was  the  dnty  of 
the  conductor  in  charge  of  the  car  to  ascertain 
for  himself  whether  passengers  wanted  to  get 
on  or  off:  and  if  he  could  by  neat  care  dis- 
cover who  wanted  to  get  off,  whether  they  want- 
ed to  get  off,  ttiat  would  be  equivalent  to  actual 
knowledj;e  on  the  subject." 
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2.  Sams— 'H3BXAT  Care." 

This  instmctioQ  imposed  npon  the  con- 
ductor the  duty  of  ezerclsiiig  "great  care"  to 
discover  if  any  one  wanted  to  get  off  the  car. 
It  is  not  modified  by  any  other  clause  in  the 
charge,  bnt  rather  emphasized  by  a  statement 
made  immediately  l)efore  it  that  "the  railroad 
was  honnd  to  use  greater  than  ordinary  care." 

The  law  requires  that  the  conductor  should 
hare  acted  only  in  the  exercise  of  reasonable 
care.  The  phrase  "great  care,"  as  used  In  the 
instruction,  was  without  limitation.  It  was 
left  entirely  to  the  jury  to  say  what  meaning 
should  be  attached  to  it  Under  it  the  Jury  may 
baye  said  that  it  was  the  duty  of  the  conductor 
to  inquire  of  every  passenger  npon  his  car  if 
they  wished  to  alight,  and  that  if  he  failed  to 
do  this,  in  the  exercise  of  the  duty  requiring 
"great  care."  he  was  negligent ;  or,  if  so 
strenuous  a  duty  as  to  inquire  of  each  passenger 
was  not  deemed  necessary  In  the  exercise  of 
"great  care."  the  jury  might  have  found  Ihnt 
some  other  burdensome  duty  was  imposed  by  the 
instruction  given. 

8.  Neouoeitce  —  Care  Rbquibed  —  Defini- 
tions. 

The  rule  of  law  now  generally  recognised 
by  the  great  weight  of  anthority  is  that  the 
legal  measure  of  duty,  except  that  made  absolute 
by  law,  with  respect  to  almost  all  legal  rela- 
tions, is  better  expressed  by  the  phrases  "due 
care,"  "reasonable  care,"  or  "ordinary  care," 
terms  used  interchangeably.  "Reasonable  care" 
may  be  defined  as  such  care  aa  an  ordinarily 
reasonable  and  prudent  person  exercises  with 
respect  to  his  own  affairs,  under  like  circum- 
stances. In  this  definition  it  is  the  phrase  "un- 
der lilce  circumstances"  that  imposes  upon  the 
term  "reasonable  care"  both  its  limitations  and 
its  elasticity.  The  term  is  a  relative  one.  The 
same  act  under  one  set  of  circumstances  might 
b«  considered  due  care,  and  under  different  con- 
ditions a  want  of  due  care,  or  negligence. 
Therefore  the  duty  intended  by  the  use  of  the 
phrase  "ordinary  care"  is  always  referable  to 
the  circnmstances  and  conditions,  under  which 
the  act  or  omission  to  act  is  required  to  be 
perfumed.  These  limit  or  define  the  scope  of 
the  situation  within  which  the  performance 
of  the  same  act  may  be  called  reasonable  or  un- 
reasonable. Held,  that  the  exceptions  to  the  re- 
qnested  instruction  given  as  aforesaid  must 
be  sustained. 

[EJd.  Note. — For  cases  in  pohit,  see  vol.  9, 
Cent.  Dig.  Carriers,  i  1327;  vol.  87,  Cent  DIj. 
Negligence,  {  6.] 

(Official.) 

Exceptions  from  Supreme  Jadlcial  Court, 
Cumberland  County. 

Action  on  the  case  by  Ada  I.  Raymond 
against  Portland  Railroad  Company  for  neg- 
ligence, to  recover  for  personal  injuries  to 
the  plaintiff  while  a  passenger  on  one  of 
the  can  of  the  defendant,  a  street  railway 
corporation.  Verdict  for  plaintiff  for  $969. 
Defendant  excepted  to  a  certain  instruction 
j>lven  by  the  presiding  justice  at  the  re- 
quest of  the  plaintiff's  counsel,  and  also 
filed  a  general  motion  for  a  new  trial.  EJx- 
«eptlon8  sustained.    Motion  not  considered. 

Argued  before  EMEBT,  STBOUT,  SAV- 
AGE, and  SPEAR,  JJ. 

Charles  E.  Gurney,  for  plaintiff.  Llbby, 
Robinson,  Turner  &  Ives,  for  defendant 

SPEAR,  J.  This  Is  an  action  on  the  case 
for  negligence  to  recover  for  personal  injuries 
to  the  plaintiff  while  a  passenger  on  one  of 


the  cars  of  the  defendant,  a  street  railway 
corporation.  The  case  comes  up  on  motion 
and  exceptions.  It  was  alleged  In  the  plain- 
tlfTs  declaration,  and  evidence  was  intro- 
duced by  the  plaintiff  tending  to  show  that 
the  defendant's  car  had  been  brought  to  a 
full  stop  near  the  tracks  of  a  steam  rail- 
road, and  that  the  car  was  started  again 
while  the  plaintiff  was  in  the  act  of  alight- 
ing therefrom,  and  before  she  had  had  suf- 
ficient and  reasonable  time  to  alight,  where- 
by she  was  thrown  and  Injured. 

The  defendants  offered  evidence  tending 
to  show  that  the  car,  an  open  one,  had  come 
to  a  stop  near  the  point  of  intersection 
with  the  tracks  of  the  steam  railroad;  that 
it  was  the  practice  and  custom  of  the  de- 
fendants to  stop  there,  but  the  only  purpose 
of  the  stop  was  to  safeguard  the  crossing 
of  the  said  tracks,  It  not  being  a  station  or 
place  where  a  stop  was  regularly  made  for 
passengers  to  get  off  the  defendant's  cars, 
although  it  was  In  evidence  that  passengers 
did  sometimes  gret  off  or  on  .the  defendant's 
cars  there;  that  throughout  the  stop  the  con- 
ductor of  the  car  remained  upon  the  car,  and 
was  standing  all  the  time  on  the  running 
board  on  plaintiff's  side  of  the  car,  but  a 
few  feet  behind  her,  and  with  his  attention 
upon  his  passengers  of  whom  he  had  an  un- 
obstructed view;  that  another  employ^  ot 
the  defendant's  left  the  car  and  went  for- 
ward to  see  If  the  crossing  could  be  made 
in  safety,  and,  upon  finding  the  way  clear, 
gave  the  signal  for  the  car  to  proceed;  that 
the  plaintiff  never  made  any  movement  to 
leave  her  seat  until  the  car  was  again  In 
motion  after  having  made  Its  stop  to  safe- 
guard the  crossing  of  the  tracks,  when,  with- 
out giving  any  Indication  by  signal  or  other- 
wise to  the  conductor  or  anybody  else  that 
she  desired  or  Intended  to  alight,  she  sud- 
denly slid  down  from  her  seat  to  the  running 
board,  and  thence  off  the  car  while  It  was  In 
motion  and  gathering  headway  to  cross  the 
tracks  of  the  steam  railroad.  The  rei>ort 
of  the  evidence  shows  that  the  contention 
of  the  respective  parties  as  above  set  forth 
Is  correctly  stated. 

Upon  these  contentions,  at  the  request  of 
the  plaintiff's  counsel,  the  presiding  justice 
gave  the  following  Instruction  to  the  jury: 
"If  yon  believe  that  this  was  the  crossing 
of  tracks,  and  that  under  the  practice  and 
custom  of  the  company  the  cars  stop  at  this 
crossing,  and  believe  people  get  on  or  off 
at  this  place  While  cars  are  stopped,  then 
It  was  the  duty  of  the  conductor  In  charge 
of  the  car  to  ascertain  for  himself  whether 
passengers  wanted  to  get  on  or  off;  and, 
If  he  could  by  great  care  discover  who 
wanted  to  get  off,  whether  they  wanted  to 
get  off,  that  would  be  equivalent  to  actual 
knowledge  on  the  subject"  To  this  Instruc- 
tion the  defendants  seasonably  excepted. 
The  defendants  also  requested  certain  In- 
structions, but,  in   view  of  the  conclusion 
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necessarily  arrived  at  with  resi>ect  to  tbe 
above  Instruction,  It  becomes  unnecessary 
to  consider  this  request  by  the  defendants. 
We  think  tbe  exception  must  be  sustained. 
Tbe  instruction  imposed  upon  the  conductor 
the  duty  of  exercising  "great  care"  to  dis- 
cover if  any  one  wanted  to  get  off  the  car. 
This  instruction  is  not  modified  by  any  other 
clause  In  the  charge,  but  rather  emphasized 
by  the  statement  made  Immediately  before 
It  that  "the  railroad  was  bound  to  use  great- 
er  than  ordinary  care." 

We  think  the  law  required  that  the  con- 
ductor should  have  acted  only  in  tbe  exercise 
of  reasonable  care.  The  phrase  "great  care," 
as  used  in  the  instruction,  was  without  limi- 
tation. It  was  left  entirely  to  the  jury  to 
say  what  meaning  should  be  attached  to  it 
They  may  have  said  that  It  was  the  duty  of 
the  conductor  to  inquire  of  every  passenger 
upon  his  car  If  they  wished  to  alight,  and 
that,  if  he  failed  to  do  this  in  the  exercise 
of  the  duty  requiring  "great  care,"  he  was 
negligent.  Or,  If  so  strenuous  a  duty  as  to 
inquire  of  each  passenger  was  not  deemed 
necessary  In  the  exercise  of  "great  care," 
the  jury  might  have  found  that  some  other 
burdensome  duty  was  imposed  by  the  in- 
struction given. 

The  rule  of  law  now  generally  recognized 
by  the  great  weight  of  authority  is  that 
the  legal  measure  of  duty,  except  that  made 
absolute  by  law,  with  respect  to  nearly  all 
legal  relations.  Is  better  expressed  by  the 
phrases  "due  care,"  "reasonable  care,"  or 
"ordinary  care,"  terms  used  interchangeably. 
"Reasonable  care"  may  be  defined  as  such 
care  as  an  ordinarily  reasonable  and  prudent 
person  exercises  with  respect  to  his  own  af- 
fairs, under  like  circumstances.  In  this  defi- 
nition it  Is  the  phrase  "under  like  drcum- 
stances"  that  Imposes  upon  the  term  "reason- 
able care"  both  its  limitations  and  its  elastici- 
ty. The  term  is  a  relative  one ;  that  is,  the 
same  act  under  one  set  of  circumstances  might 
be  considered  due  care,  and  under  different 
conditions  a  want  of  due  care  or  negligence. 
Therefore  the  duty  intended  by  the  use  of  the 
phrase  "ordinary  care"  is  always  referable 
to  tbe  circumstances  and  conditions  under 
which  the  act  or  omission  to  act  is  required 
to  be  performed.  These  limit  or  define  the 
scope  of  the  situation  within  which  the  per- 
formance of  the  same  act  may  be  called  rea- 
sonable or  unreasonable.  The  same  rule  is 
now  generally  held  to  apply  to  employment 
in  tbe  most  perilous  places  and  in  the  ma- 
nipulation and  use  of  tbe  most  dangerous 
agencies.  A  person  may  be  engaged  upon  a 
most  treacherous  machine,  yet  the  employer 
is  held  only  to  the  exercise  of  reasonable 
care  in  explaining  the  hazard  connected  with 
the  machine  and  the  operation  of  It  One 
may  employ  the  use  of  dynamite  or  any  oth- 
er powerful  explosive,  and  yet  he  is  respon- 
sible only  for  due  care.  But  in  each  of  these 
cases  due  care,  under  the  flexibility  of  the 
definition  given,  might  In  tbe  minds  of  the 


jury  or  of  the  court,  reqatre  the  exercise  of 
the  highest  possible  care  which  human  effort 
could  bestow;  but  yet  It  would  be  in  the 
end  only  such  care  as  an  ordinarily  prudent 
and  careful  man  wonld  exercise,  under  like 
circumstances,  with  respect  to  his  own  af- 
fairs. 
Am.  &  Bng.  Enc.  Law  (2d  Ed.)  voL  21,  p. 

459,  under  the  heading  "Degrees  of  N^ll- 
gence,"  summarizes  the  authorities  as  fol- 
lows; "The  theory  that  there  are  three  de- 
grees of  negligence,  described  as  'slight,'  'ordi- 
nary,' and  'gross,'  was  introduced  Into  th» 
common  law  from  some  of  the  commentators 
of  Roman  law.  While  not  In  frequent  use, 
references  are  still  found  In  judicial  dis- 
cussions of  the  subject  to  the  dassiflcatioa 
of  negligence  Into  degrees,  the  tendency  of 
modern  authority  and  the  weight  of  the  best 
considered  cases  are  now  opposed  to  this 
view,  holding  that  In  every  case  negligence, 
however  described.  Is  merely  a  failure  to 
bestow  the  care  and  skill  which  the  situa- 
tion demands,  and  hence  it  is  more  accurate 
to  call  it  simply  negligence.  Some  decisions 
even  go  further  and  declare  that  the  classi- 
fication of  negligence  into  degrees  is  a  matter 
of  pure  speculation  and  of  no  practical  con- 
sequence ;  that  it  is  useless  and  tends  to  con- 
fusion ;  that  In  fact  It  is  unsafe  to  base  any 
legal  decision  on  distinctions  in  the  degrees 
of  negligence." 

In  Steamboat  New  World  v.  King,  16  How. 

460,  14  L.  Ed.  1019,  Mr.  Justice  Curtis,  in 
delivering  the  opinion  of  the  court  said: 
"The  theory  that  there  are  three  degrees 
of  negligence,  prescribed  by  the  terms  'slight* 
'ordinary,'  and  'gross,'  has  been  introduced 
into  tbe  common  law  from  some  of  the  com- 
mentators of  the  Roman  law.  It  may  be 
doubted  if  these  terms  can  be  usefully  ap- 
plied in  practice.  Their  meaning  is  not  fixed 
or  capable  of  being  so.  One  degree,  thus  de- 
scribed, not  only  may  be  confounded  with  an- 
other, but  it  is  quite  impracticable  exactly 
to  distinguish  them.  Their  signification  nec- 
essarily varies  according  to  circumstances,  to 
whose  Iniluonce  the  courts  have  been  forced 
to  yield  until  there  are  so  many  general  ex- 
ceptions that  the  rules  themselves  can  scarce- 
ly be  said  to  have  a  real  operation."  Then 
he  proceeds  to  quote  from  Storer  v.  Oowen, 
18  Me.  177,  as  follows:  "How  much  care 
will  in  a  given  case  relieve  a  party  from  the 
Imputation  of  gross  negligence,  or  what  omis- 
sion will  amount  to  the  charge,  is  necessarily 
a  question  of  fact  depending  upon  a  great 
variety  of  circumstances  wtiich  the  law  can- 
not exactly  define." 

In  Perkins  v.  New  York  Central  Railroad 
Company,  24  N.  T.  196,  the  court  say:  "I 
think  with  Lord  Douman,  who,  in  Hinton  v. 
Dlbbin,  2  Q.  B.  661,  said:  It  may  well  be 
doubted  whether  between  gross  negligence 
and  negligence  merely  any  Intelligent  distinc- 
tion exists.' " 

In  Railroad  Company  t.  Lockwood,  17 
Wail.  382,  21  L.  Ed.  627,  Mr.  Justice  Bradley, 
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4ellverbig  the  opinion  of  the  oonrt,  said: 
"We  have  already  adverted  to  the  tendency 
of  Judicial  opinion  adverse  to  tbe  distinction 
between  gross  and  ordinary  negligence. 
•  *  *  And  this  seems  to  be  tbe  tendency  of 
modorn  anttaors." 

In  Milwaukee  Railroad  Company  ▼.  Arms 
et  a!.,  reported  In  91  U.  S.  p.  494,  23  L.  Ed. 
374,  tbe  court  say:  "This  court  has  ex- 
pressed its  disapprobation  of  these  attempts 
to  fix  the  degree  of  negligence  by  legal  defini- 
tion. •  •  •  Some  of  the  highest  English 
courts  have  come  to  the  conclusion  that  there 
Is  no  intelligent  distinction  between  ordi- 
nary and  gross  negligence.  •  •  •  'Oross 
negligence'  is  a  relative  term.  It  is  doubtless 
to  be  understood  as  meaning  a  greater  want 
of  care  than  is  implied  by  the  term  'ordi- 
nary negligence';  but  after  all  it  means  the 
absence  of  tlie  care  that  was  necessary  un- 
der tbe  circumstances."  See,  also.  Rouse  v. 
Downs,  5  Kan.  App.  649,  47  Pac.  982;  Mc- 
Pbeeters  v.  Hannibal,  etc.,  R.  Co.,  45  Mo. 
22 ;  Reed  v.  Western  Union  Tel.  Co.,  135  Mo. 
661,  87  S.  W.  904,  34  li.  R.  A.  492,  58  Am.  St 
Rep.  609;  Culbertson  v.  Holllday,  50  Neb.  229, 
69  N.  W.  86a 

It  will  be  here  observed  that  the  courts 
in  discussing  the  above  propositions  have 
used  the  term  "negligence,"  instead  of  the 
word  "care,"  to  express  the  measure  of  duty. 
But  confusion  has  arisen  from  regarding 
"n^llgence"  as  a  positive,  instead  of  a  nega- 
ttve,  word. 

For  this  reason,  it  is  usual  to  express  the 
duty  owed  in  positive  terms  by  stating  what 
constitutes  "due  care,"  rather  than  in  nega- 
tive terms  by  stating  what  constitutes  "negli- 
gence," which  is  the  unintentional  failure  to 
perform  a  duty  implied  by  law.  "Negli- 
gence" is  the  opposite  of  "due  care."  Where 
due  care  is  found,  there  is  no  negligence.  It 
there  is  a  want  of  due  care,  then  there  is 
negligence.  We  are  inclined  to  agree  with 
tbe  great  weight  of  Judicial  opinion  that  the 
attempt  to  divide  negligence,  or  Its  opposite 
due  care,  into  degrees,  will  often  lead  to  con- 
fusion and  uncertainty.  It  seems  to  us, 
therefore,  that  the  measure  of  duty,  owed 
by  persons  In  the  discharge  of  their  mutual 
relations,  would  be  better  expr^sed  by  the 
nse  of  the  term  "negligence,"  if  one  prefers 
a  negative  definition,  or  due,  reasonable,  or 
ordinary  care,  always  having  reference  to 
the  circumstances  and  conditions  with  r^ard 
to  which  the  terms  are  used.  In  view  of  the 
above  conclusion,  it  becomes  unnecessary  to 
consider  the  motion. 

S!xceptions  sustained. 


HCINTZ  et  aL   v.   LB   PAGE]   et  aL 

(Supreme  Judicial  Court  of  Maineu    Dec  8, 
1905.) 

1.  Intoxioatino  Ltquobs— DcFiNrno:!). 

Section  40,  c.  29,  Rev.  St  1903,  reads  as 
follows :  "No  person  shall  at  any  time,  by  him- 
self, I)ia  derk,  servant  or  agent,  directly  or  in> 


directly,  sell  any  intoxicating  liquors,  of  wEat- 
ever  origin,  except  as  hereinbefore  provided. 
Wine,  ale,  porter,  strong  beer,  lager  beer  and 
all  other  malt  liquors,  and  cider  when  kept  or 
deposited  with  intent  to  sell  the  same  for  tip- 
plina  purposes,  or  as  a  beverage,  as  well  as  all 
distUled  spirits,  are  declared  intoxicating  with- 
in the  meaning  of  this  chapter ;  but  this  enumer- 
ation shall  not  prevent  any  other  pure  or  mixed 
liquors  from  being  considered  intoxicating." 

Held,  that  any  liquor,  containing  alcohol, 
which  is  based  on  such  other  ingredients  or  by 
reason  of  the  absence  of  certain  ingredients 
that  it  may  be  drank  by  an  ordinary  person  as 
a  beverage  and  in  such  quantities  as  to  produce 
intoxication,  is  intoxicating  liquor.  If  its  com- 
position is  such  that  it  is  practicable  to  com- 
monly and  ordinarily,  drink  it  as  a  beverage, 
and  drink  it  in  such  quantities  as  to  produce 
intoxication,  then  it  is  intoxicating  liquor  with- 
in the  meaning  of  the  statute. 

[Eld.  Note. — For  cases  in  point  see  vol.  29, 
Cent  Dig.  Intoxicatmg  Liquors,  1 142.] 

2.  Samb— Action  fob  Pbicb. 

An  action  for  the  price  of  intoxicating 
liquors  sold  contrary  to  the  laws  of  this  state 
cannot  be  maintained  in  the  courts  of  this 
state. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  H  474-479.] 

8.  Sahx— KROWLKnoE  OS  Venoob. 

It  is  Immaterial  whether  tbe  plaintiffs 
bad  any  knowledge  for  what  purpose  tbe  liquors 
were  purchased,  if  tbey  were  in  fact  intoxicat- 
ing liquors  and  Intended  by  the  purchasers  for 
Illegal  sale  in  this  state. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  476.] 

(Official). 

Assumpsit  by  John  C.  Heintz  and  others 
against  Francis  Le  Page  and  others  on  ac- 
count annexed  to  recover  $770  for  "Paragon 
Malt  Extract"  sold  and  delivered  by  tbe 
plaintlfTs,  residents  of  the  state  of  New  Tork, 
to  the  defendants,  residents  of  Maine,  October 
21,  November  6,  and  December  19,  1903,  the 
entire  quantity  being  60  barrels,  containing 
800  dozen,  or  9,600,  bottles.  Tried  at  Janu- 
ary term,  1905,  Supreme  Judicial  Court,  Pe- 
nobscot county.  Plea,  the  general  issue,  with 
a  brief  statement  alleging  "that  the  claim 
or  demand  tn  the  above-entitled  case  is 
wholly  for  Intoxicating  liquors  sold  In  vio- 
lation of  chapter  29,  S  64,  Rev.  St  Me.  1903. 
and  In  violation  of  chapter  27,  §  56,  Rev. 
St  Me.  1883,  then  in  force  at  the  time  said 
liquors  were  purchased." 

Verdict  for  plaintiffs  for  $770.  Defendants 
then  filed  a  general  motion  for  a  new  trial. 
Sustained. 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, POWERS,  PEABODT.  and  SPEAR,  JJ. 

Bertram  L.  Fletcher,  for  plaintiffs.  H. 
H.  Patten,  for  defendanta 

SPEAR,  J.  This  la  an  action  of  assump- 
sit to  recover  the  sum  of  $770  on  the  follow- 
ing account :  "1903,  Oct  21.  To  Mdse.,  $210. 
Nov.  6.  To  Mdse.,  $420.  Dec  19.  To  Mdse., 
$210.  $840."  The  first  charge  in  this  account 
was  for  20  barrels,  200  dozen.  Paragon  Malt 
Extract  The  second  charge  was  for  40 
barrels,  400  doam.  Paragon  Malt  Extract 
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Tbe  tbird  charge  was  for  20  barrels,  200 
dozen,  Paragon  Malt  Extract  In  other 
words,  from  the  21st  day  of  October,  1903, 
to  December  19,  1903,  a  Uttle  less  than  two 
months,  the  plalntlfTs  In  this  case  sent  to 
the  defendants  at  MUUnocket,  Me.,  60  barrels, 
containing  800  dozen  (9,600)  bottles  of  Malt 
Extract,  and  claim  that  It  was  sold  and 
delivered  for  medical  use  by  the  Inhabitants 
of  this  Tillage.  The  defendants  pleaded  the 
general  Issue  to  the  plaintiffs'  declaration,  and 
for  a  brief  statement  in  defense  claimed 
"that  the  goods  they  purchased  were  Intoxi- 
cating liquors,  sold  out  of  this  state  with 
the  intention  that  they  should  be  sold  in 
this  state  in  violation  of  chapter  29,  {  64, 
Rev.  St  1903,  which  reads  as  follows:  'No 
action  shall  be  maintained  upon  any  claim 
or  demand,  promissory  note  or  security  con- 
tracted or  given  for  intoxicating  liquors  sold 
In  violation  of  this  chapter  cr  for  any  such 
liquor  purchased  out  of  the  state  with  the 
intention  to  sell  the  same  or  any  part  thereof 
in  violation  thereof;  but  this  action  shall 
not  extend  to  negotiable  paper  in  the  hands 
of  a  holder  for  a  valuable  consideration 
and  without  notice  of  the  illegality  of  the 
contract' "  Tbe  undisputed  facts,  regardless 
of  the  testimony  of  witnesses,  show  conclu- 
sively that  the  plaintiffs  knew  that  these 
malt  extracts  were  intoxicating.  We  have 
no  doubt  that  they  were  compoimded  as  a 
subterfuge  to  avoid  the  effect  of  the  pro- 
hibitory law  of  this  state.  The  claim  that 
they  Intended  the  sale  of  9,600  bottles  of 
this  extract  for  medicinal  use  only  in  the 
village  of  Milllnocket  and  vicinity  is  utterly 
absurd.  The  quantity  alone,  under  the  cir- 
cumstances, Is  sufficient  to  convince  us  that 
these  extracts  were  intended  to  be  sold  as 
a  beverage,  and  not  as  a  medicine.  The 
other  evidence  in  tbe  case,  if  any  was  needed, 
thoroughly  confirms  this  view.  The  plain- 
tiffs' salesman  admits  that  he  told  the  de- 
fendants, "so  long  as  they  sold  malt  extract 
as  a  medicinal  preparation,  with  the  cork 
Intact  that  it  would  be  selling  it  just  as 
safe  as  anything  that  they  had  in  their 
store."  Why  this  advice,  if  the  agent  did 
not  know  that  this  preparation  was  intoxi- 
cating? What  difference  could  it  make,  if 
it  was  not  Intoxicating,  whether  the  cork 
was  intact  or,  not?  But  this  was  not  all. 
Six  witnesses  testified  without  contradiction 
that  they  drank  these  very  goods,  and  five 
of  them  that  they  became  Intoxicated  on 
them,  and  the  other  that  be  bad  seen  many 
people  get  drunk  on  them. 

It  also  appeared  by  tbe  testimony  of  Prof. 
Knight,  called  by  both  the  plaintiffs  and 
defendants,  that  an  analysis  of  several  bot- 
tles of  this  extract  showed  that  it  contained 
from  4.89  per  cent  to  5.05  per  cent  of  al- 
cohol. Tbe  defendants  were  also  compelled 
to  pay  a  United  States  Internal  revenue  tax. 
This  liquor  was  sold  by  the  bottle  and 
glass,  and  the  testimony  shows  that  one 
person  could  drink  two  or  three  bottles  at 


a  time.  From  tbe  testimony  we  should  infer 
that  it  was  drank  practically  tbe  same  as 
lager  beer  and  ale.  Over  300  bottles  were 
sold  on  one  Fourth  of  July.  Tbe  Justice 
presiding  charged  tbe  Jury  as  follows,  wltb 
respect  to  what  constituted  intoxicating  liq- 
uors: "So  I  repeat,  any  liquor,  containing 
alcohol,  which  is  based  on  such  other  in- 
gredients or  by  reason  of  the  absence  of 
certain  ingredients  that  it  may  be  drank 
by  an  ordinary  person  as  a  beverage  and 
in  such  quantities  as  to  produce  intoxication, 
is  intoxicating  liquor.  If  its  composition  is 
such  that  It  is  practicable  to  commonly  and 
ordinarily  drink  it  as  a  beverage,  and  to 
drink  it  in  such  qtiantities  as  to  produce 
intoxication,  then  it  is  intoxicating  liquor." 
Under  this  definition,  which  is  entirely  ac- 
curate^ and  tbe  evidence  in  this  case,  we 
hardly  see  bow  any  question  can  be  raised 
as  to  the  intoxicating  quality  of  tbe  malt 
extract  for  which  the  plaintiffs  seek  to  re- 
cover. Tbe  evidence  indisputably  shows  that 
it  could  be  drank  in  any  quantity  up  to 
two  or  three  bottles,  and  by  everybody  who 
wanted  to  drink  it  and  that  it  produced 
Intoxication.  It  seems  to  us  very  clear  that 
the  plaintiffs  must  when  they  sold  these 
large  invoices  of  goods,  have  understood  the 
purpose  for  which'  they  were  bought 

It  Is,  however,  immatwial  whether  the 
plaintiffs  had  any  knowledge  for  what  pur- 
pose these  extracts  were  purchased,  if  they 
were  in  fact  intoxicating  liquors  and  in- 
tended by  the  purchasers  for  illegal  sale 
in  this  state.  Knowlton  v.  Doherty,  S7  Me. 
518,  33  Atl.  18,  47  Am.  St  Rep.  848. 

Motion  sustained. 

Verdict  set  aside. 

New  trial  granted. 


GOODWIN    V.    INHABITANTS    OP 
CHARLESTON. 

(Supreme  Judicial  Court  of  Maine.    Dec.  11, 
1905.) 

Schools   and   School   Distbictb  —  Tuition 
Expenses— Payment    by   Father— -Recov- 
EBY  BY  Child. 
Under  tbe  provisions  of  section  63,  c.  15, 
Rev.  St,  a  minor,  residing  wltb  bis  father,  who 
never  undertook  to  make  any  contract  in  bis 
own  behalf  respecting  bis  tuition  at  a  school 
attended  by  him,  and  who  personally  incurred 
no  le^al  indebtedness,  made  Ao  expenditure,  and 
sustained   no  loss,  cannot  maintain  an  action 
against  a  town  to  recover  the  amount  voluntari- 
ly paid  as  tuition  for  him  to  such  school  by  bis 
father. 
(Official). 

Exceptions  from  Supreme  Judicial  Court 
Perobscot  County. 

Action  by  Frank  W.  Qoodwin,  by  his  next 
friend,  against  the  inhabitants  of  Charleston. 
to  recover  money  paid  by  plaintiff's  father 
as  tuition  for  plaintiff,  a  minor  residing  with 
his  father,  as  a  pupil  In  school.  Verdict  for 
defendant,  and  plaintiff  excepts.  Exceptions 
overruled. 
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Argued  before  WISWBLLi,  C.  J.,  and 
EMERY,  WHITBHOUSB.  8TROUT,  and 
PEA  BODY,  JJ. 

Taber  D.  Bailey,  for  plaintifT.  P.  H.  GU- 
lin,  for  defendant. 

WHITEHOUSB,  J.  It  Is  larovlded  by  sec- 
tion 63,  c.  15,  of  the  Revised  Statutes,  tbat 
"any  youth  -who  resides  with  a  parent  or 
guardian  In  any  town  which  does  not  sup- 
port a  free  high  school  giving  at  least  one 
four  years'  course  properly  equipped  and 
teaching  such  subjects  as  are  taught  in  sec- 
ondary schools  of  standard  grade  In  this 
state  may,  when  he  shall  be  prepared  to  pur- 
sue anch  four  years'  course,  attend  any  school 
In  the  state  which  does  have  such  a  four 
years'  course  and  to  which  he  may  gain  en- 
trance by  permission  of  those  having  charge 
thereof,  provided  said  youth  shall  attend 
a  school  or  schools  of  standard  grade  which 
are  approved  by  the  state  superintendent 
of  pnbllc  schools.  In  such  case  the  tuition 
of  such  youth,  not  to  exceed  thirty  dollars 
annually  for  any  one  youth,  shall  be  paid  by 
the  town  In  which  he  resides  as  aforesaid." 

The  plaintiff  was  a  minor  of  the  age  of 
17  years,  residing  with  his  father  In  the 
defendant  town  of  Charleston,  which  did  not 
maintain  a  free  high  school  giving  at  least 
one  four  years'  course.  During  the  school 
year  1902-03,  the  plaintiff  attended  the  Hig- 
gins  Classical  Institute  in  Charleston,  a 
school  of  standard  grade,  approved  by  the 
State  Superintendent  of  Schools.  Accord- 
ing to  the  practice  prevailing  in  that  In- 
stitution, he  was  permitted  to  enter  and  pur- 
sue bis  studies  through  bis  freshman  year 
without  any  certificate  of  qualiflcation  from 
the  school  committee  of  the  town.  On  the 
26tb  day  of  December,  1903,  the  plaintiff  took 
an  examination  before  the  school  committee 
of  the  town,  but  failed  to  receive  from  that 
boatd  a  certificate  of  qualification  to  enter 
Hlggins  Classical  Institute.  Notwithstand- 
ing this  fact,  by  permission  of  those  having 
charge  of  the  Institute,  the  plaintiff  entered 
upon  his  second,  or  sophomore,  year  in  that 
school  and  maintained  "good  rank"  in  his 
studies  during  the  fall  and  winter  terms 
of  that  year.  Although  requested,  the  town 
officers  refused  to  pay  the  plalntlfTs  tuition 
for  these  two  terms,  and  the  amount  was 
thereupon  paid  to  the  Institute  by  the  plaln- 
titTs  father.  This  action  was  brought  In 
the  name  of  the  plaintiff,  by  his  next  friend, 
to  recover  from  the  town  the  amount  thus 
voluntarily  paid  by  his  father.  The  presid- 
ing Justice  ruled  that  this  action  in  the  name 
of  the  plaintiff  was  not  maintainable,  and 
ordeied  judgment  for  the  defendant  The 
case  comes  to  this  court  on  exceptions  to 
this  ruling. 

It  Is  the  opinion  of  the  court  that  the  rul- 
ing of  the  presiding  Justice  -  was  correct 
Whether  or  not  under  the  provisions  of  the 
statute  above  quoted  the  Hlggins  Classical 


Institute  could  have  maintained  an  action 
to  recover  the  tuition  of  a  pupil  who  was  thus 
permitted  to  enter  the  schoof  without  a  cer- 
tificate of  qualification  from  the  school  com- 
mittee, if  the  amount  had  not  been  paid  by 
the  pupil's  father,  and  whether  under  the 
same  circumstances  the  father  could  have 
maintained  an  action  against  the  town  In 
his  own  name  for  the  tuition  thus  paid  by 
him,  are  questions  not  now  before  the  court 
The  only  question  now  presented  for  deter- 
mination Is  whether  this  action  brought  In 
the  came  of  the  pupil  himself,  by  his  next 
friend,  can  be  maintained  to  recover  from 
the  town  the  amount  of  the  tuition  volun- 
tarily paid  to  the  Institute  by  his  father,  and 
our  conclusion  is  that  the  situation  disclosed 
by  the  evidence  constitutes  no  legal  basis  for 
the  plalntifTs  action.  He  was  a  minor,  and 
never  undertook  to  make  any  contract  In  his 
own  behalf  respecting  his  tuition  at  the 
Institute.  He  personally  Incurred  no  legal 
indebtedness,  made  no  expenditure,  sustained 
no  loss,  and  acquired  no  right  of  action. 
The  entry  must  therefore  be: 
Exceptions  overruled. 


GERARD  V.  IVES  et  al. 

(Supreme  Court  of  ErrorR  of  Connecticut    Jan. 
4.  1906.) 

1.  Wrtxs — CowBTBUCTiow — ^"Heies" — Piasows 

IHCIiUDED. 

The  word  "heirs,"  fa  a  devise  for  life  with 
remainder  to  the  devisee's  heirs,  was,  in  the 
absence  of  anything  to  the  contrary,  nsed  in 
Its  ordinary  le^l  sense,  and  could  not  be  con- 
strued as  meaninK  either  the  children  of  the 
devisee  or  her  heirs  living  at  the  death  of  tes- 
tator. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  f$  1090,  1093.] 

2.  PEBPETtrrrrES  —  Ftttube    Contihoekt    Es- 
tates. 

A  devise  for  the  use  of  a  devisee  for  life 
with  remainder  to  the  devisee's  heirs  was  void, 
under  the  statute  against  perpetuities  in  force 
in  1871.  in  so  far  as  the  attempted  disposition 
of  the  remainder  was  concerned. 

3.  Executors   aito   Aduinistbatobs — ^Distbi- 
BUTioN — Effect. 

A  will  directed  that  a  portion  of  the  es- 
tate be  held  by  a  trustee  to  pay  the  income  to 
a  devisee  during  her  life  with  remainder  to  her 
heirs.  In  making  distribution  in  the  probate 
court,  the  distributors  consulted  the  devisee  and 
her  son,  and  no  appeal  was  taken  from  the  dis- 
tribution. There  was  no  agreement  that  the 
son  took  any  interest  save  such  as  he  took  by 
the  will ;  and  the  devisee  and  her  son  supposed 
and  claimed  subsequently  that  the  son  had  a  re- 
mainder, and  testator  stated  to  the  son  that 
he  had  a  remainder.  Held  that,  the  son  as  a 
matter  of  law  having  taken  no  interest  under 
the  will,  he  obtained  no  Interest  by  the  dis- 
tribution. 

4.  CouBTS — Pbevious  Deoibioit  is  Same  Case 
— Effect. 

Where  a  demurrer  to  a  complaint  was  over- 
ruled, the  court  as  a  matter  of  law  on  the  final 
trial  was  not  required  to  follow  the  decision  on 
the  demurrer. 

[Ed.  Note. — For  casen  in  point  see  voL  13, 
Cent  Dig.  Courts,  i  340.] 
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Appeal  from  Superior  Court,  New  Haven 
County:  Edwin  B.  Gager,  Judge. 

Salt  by  George  L.  Gerard  against  Marie 
B.  Ives,  as  administrator,  and  others.  From 
a  Judgment  in  favor  of  defendants,  plalntlCC 
appeals.    Affirmed. 

William  B.  Stoddard  and  John  K.  Beach, 
for  appellant  Harrison  Hewitt,  for  appel- 
lees. 

TORBANOB,  O.  J.  The  contest  In  this 
case  relates  to  the  ownership  of  a  lot  of 
land  in  New  Haven,  fronting  on  Chapel 
street  The  plaintUF  Is  the  son  of  Eunice 
Louise  Beecher,  and  he  claimed  in  effect  that 
under  the  will  of  his  mother's  aunt,  Sarah 
L.  Maltby,  the  life  use  of  said  land  was  giv- 
en to  his  mother,  and  the  remainder  in  fee 
to  himself.  The  defendants  claim  (1)  that 
the  clause  of  said  will  purporting  to  dispose 
of  said  land  to  the  plaintiff  and  his  mother 
is  void  as  to  him;  (2)  that  consequently  be 
has  no  interest  of  any  kind  In  said  land; 
and  (3)  that  whatever  Interest  his  mother  had 
therein  now  belongs  to  the  defendants,  under 
the  decision  of  this  court  in  the  case  of  Ives 
V.  Beecber,  76  Conn.  564,  54  Atl.  207.  The 
plaintiff  also  claims  that,  if  be  has  no  in- 
terest in  said  land  under  said  will,  be  has 
such  an  interest  under  the  distribution  of 
Mrs.  Maltby's  estate,  and  the  facts  found 
with  reference  to  the  acts  and  conduct  of 
the  distributees  thereunder. 

The  complaint  was  brought  under  the  pro- 
visions of  the  statute  (Gen.  St  1902,  {  4053) 
relating  to  actions  to  settle  the  title  to  laud, 
and  one  of  the  prayers  for  relief  is  for  a 
Judgment  that  the  plaintiff  is  the  owner  in 
fee  of  said  land,  subject  to  his  mother's  life 
use.  The  court  held  upon  the  facts  found 
that  the  plaintiff  had  no  interest  in  said  land, 
and  rendered  Judgment  to  that  effect;  and 
whether  it  erred  in  so  doing  is  the  general 
question  in  the  case.  The  following  is  a  some- 
what condensed  statement  of  the  facts  found: 
Mrs.  Maltby  died  in  1871,  and  her  will  was 
probated  in  October  of  that  year.  At  the 
time  of  her  death  she  owned  the  land  here 
tn  question.  Her  sole  heir  at  law  was  her 
sister,  M^.  Garfield,  who  died  intestate  in 
March,  1872,  before  Mrs.  Maltby's  estate  was 
distributed.  Mrs.  Garfield's  heirs  at  law 
were  Nathaniel  and  John,  her  sons,  Mrs. 
Beecher,  a  daughter,  and  Josephine  L.  Hazel- 
ton  Hill,  a  child  of  a  deceased  daughter. 
In  May,  1872,  the  estate  of  Mrs.  Maltby  was 
settled  and  distributed.  That  part  of  the 
will  of  Mrs.  Maltby  under  which  the  plaintiff 
claims  title  reads  as  follows:  "All  the  real 
estate  that  I  inherited  from  my  late  father, 
Nathaniel  Lyon,  I  give,  devise,  and  bequeath 
as  follows,  to  wit:  •  •  »  one-fourth  part 
to  Henry  White.  Esq.,  of  New  Haven,  in 
trust  and  confidence  that  he  will  annually 
pay  over  the  rents,  issues,  intereirt,  and  prof- 
Its  thereof  to  Eunice  Louise  Beecher,  wife  of 
George  H.  Beecher,  my  niece,  during  her 
natural  life;  and  then  and  after  her  decease 


I  give,  devise,  and  bequeath  the  said  fourth 
part  to  her  lawful  heirs  forever."  That  part 
of  the  distribution  of  the  estate  of  Mrs.  Malt- 
by that  is  claimed  to  have  some  bearing  upon 
the  questions  involved  in  this  case  reads  as 
follows:  "We  have  set  to  Henry  White,  in 
trust  for  ^Eunice  Louise  Beecher,  •  •  • 
during  her  life,  and  after  her  decease  to  her 
heirs,"  certain  property  described  in  the  dis- 
tribution, including  the  land  in  question. 

In  making  said  distribution,  the  distrib- 
utors consulted  with  Nathaniel  Garfield  and 
Mrs.  Beecher,  and  endeavored  to  set  out  to 
the  distributees  such  parcels  of  the  estate  as 
would  be  satisfactory  to  them,  and  no  appeal 
was  taken  from  the  distribution.  "There  was 
no  discussion  between  the  distributors  and 
distributees  as  to  the  form  of  said  distribu- 
tion, or  of  the  ultimate  effect  of  the  language 
of  the  will  and  of  the  dlstributlou  upon  the 
course  of  title  to  the  land  in  question,  and 
such  distributors  and  distributees  all  en- 
deavored and  intended  to  carry  the  provi- 
sions of  the  will  of  Sarah  L.  Maltby  into 
effect  in  accordance  with  the  terms  thereof, 
and  substantially  in  the  language  of  the 
will.  There  was  no  agreement  consent,  or 
understanding  by  the  parties  interested  In 
said  distribution  that  the  plaintiff  should  by 
said  distribution  take  any  interest  In  the 
estate  of  said  Sarah  L.  Maltby,  or  in  any  of 
the  property  of  said  estate,  except  such  in- 
terest as  be  might  take  by  virtue  of  the  will 
of  said  Sarah  Lyon  Maltby  at  the  expiration 
of  the  life  estate  of  bis  mother,  should  be 
survive  her."  Mrs.  Beecher  is  now  over  80 
years  old,  and  the  plaintiff,  her  son  by  a 
deceased  husband,  and  the  only  child  she 
ever  had,  is  now  about  64  years  old.  When 
Mrs.  Maltby's  will  was  executed  In  1853,  the 
plaintiff  was  about  13  years  old,  and  bis 
mother  was  then  about  34  years  old,  and 
married  to  her  present  bnsband.  Mrs.  Beecb- 
er and  the  plaintiff  have  always  supposed 
and  claimed  that  sbe  bad  only  a  life  estate 
in  the  land  in  question,  and  that  he  owned 
the  remainder  in  fee,  and  none  of  the  other 
devisees  under  the  Maltby  will,  and  none 
of  the  legal  representatives  of  Mrs.  Garfield, 
ever  claimed  any  interest  in  said  land,  or 
that  It  belonged  to  the  estate  of  Mrs.  Gar- 
field. In  February,  1873,  Henry  White  exe- 
cuted a  lease  of  the  land  in  question  to  Mrs. 
Beecber  and  her  husband,  and  immediately 
thereafter  Mrs.  Beecher  and  the  plaintiff 
took  possession  of  said  land,  and  neither 
White  nor  his  successors  in  said  trust  have 
since  then  ever  had  actual  possession  or 
charge  of  said  property.  For  more  than  20 
years  the  plaintiff,  as  agent  of  his  mother  In 
the  management  of  her  life  Interest,  has  been 
in  possession  of  said  land,  and  during  that 
time  Mrs.  Beecber,  at  her  own  expense,  erect- 
ed a  valuable  brick  building  upon  said  land. 
"The  said  Sarah  L.  Maltby  for  many  years 
prior  to  her  death  often  met  this  plaintiff, 
and  they  were  upon  very  friendly  terms,  and 
she  told  this  plaintiff  that  she  had  provided 
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by  ber  will  tbat  tbls  plaintiff's  motber,  tbe 
•aid  E.  Louise  Beecher,  was  simply  to  have 
a  life  estate  In  one-fonrtb  of  Mrs.  Maltby's 
estate,  and  tbat  tbls  plaintiff  woald  receire 
by  ber  will  tbe  remainder." 

Upon  tbe  facts  found  tbe  plaintiff  made 
tbese  two  claims  of  law:  "(1)  Tbat  under 
tbe  provisions  of  tbe  will  of  Sarab  L.  Maltby 
tbls  plaintiff  obtained  a  Tested  title  at  tbe 
deatb  of  Sarab  L.  Maltby  in  tbe  property 
In  question,  subject  to  tbe  life  estate  of  bis 
motber,  B.  Louise  Beecber ;  (2)  tbat  by  virtue 
of  tbe  distribution  and  of  tbe  proceedings 
of  tbe  probate  court  tbls  plaintiff  obtained 
a  title  in  fee  simple  to  tbis  property  in  ques- 
tion, subject  to  tbe  life  use  of  tbe  said  B. 
Louise  Beecber." 

Tbe  first  of  tbese  claims  Is  founded  upon 
tbese  words  of  tbe  will  bereinbefore  quoted, 
namely:  "One-fourtb  part  to  Henry  Wblte, 
*  *  *  in  trust  and  confidence  tbat  be 
will  annually  pay  over  tbe  rents,  issues,  in- 
terest, and  profits  tbereof  to  Eunice  Louise 
Beecber  •  •  ,•  during  ber  natural  life; 
and  tben  and  after  b^  decease,  I  give,  de- 
vise, and  bequeatb  tbe  said  fourtb  part  to 
ber  lawful  belrs  forever."  Tbe  plaintiff 
claims  tbat  tbe  words  "ber  lawful  beirs," 
as  used  in  tbe  above  quotation,  should  be 
beld  to  mean  either  "children"  of  Mrs. 
Beecber,  or  tbe  lawful  belrs  of  Mrs.  Beecher, 
Uvlng  at  tbe  deatb  of  Mrs.  Maltby.  Tbis 
claim  Is  not  tenable.  In  its  primary  and 
technical  meaning  in  our  law,  tbe  word 
"heirs"  Is  used  to  express  tbe  relation  of 
persons  to  some  deceased  ancestor ;  and  when 
it  Is  used  In  a  will,  as  here,  to  point  out 
legatees  or  devisees.  Its  primary  legal  mean- 
ing should  be  given  to  it,  unless  it  Is  clearly 
shown  by  legitimate  evidence  tbat  tbe  testa- 
tor used  It  In  a  different  sense.  This  is  tbe 
settled  rule  of  construction  In  tbls  state. 
Gold  V.  Judson,  21  Conu.  616;  Rand  v.  But- 
ler, 48  Conn.  293 ;  I^ake  v.  Watson,  60  Conn. 
488,  21  Atl.  1076 ;  Jackson  v.  Alsop,  67  Conn. 
248,  34  Atl.  1106;  Ruggles  v.  Randall,  70 
Conn.  44,  38  Atl.  885.  We  are  of  opinion 
tbat  tbe  claim  of  tbe  plaintiff  as  to  tbe 
meaning  of  tbe  word  "beirs"  finds  no  sup- 
port in  the  will  itself,  or  in  the  facts  found 
relating  to  tbe  circumstances  under  which 
It  was  made,  and  tbat  said  word  must  here 
be  given  Its  primary  and  technical  meaning. 
Tbls  being  so,  it  necessarily  follows  under 
tbe  repeated  decisions  of  tbis  court  from 
tbe  case  of  Rand  v.  Butler,  48  Conn.  283, 
down  to  tbat  of  Buck  v.  Lincoln,  76  Conn. 
148,  66  Atl.  622,  tbat  tbe  attempted  dis- 
position by  will  of  tbe  remainder  Interest 
in  tbe  land  in  question  here  was  void  and 
of  no  effect,  by  virtue  of  tbe  statute  against 
perpetuities,  so-called,  in  force  when  Mrs. 
Maltby  died.  We  are  therefore  of  opinion 
tbat  tbe  plaintiff  took  no  interest  whatever 
In  tbe  land  In  question  under  tbe  will  of 
Mrs.  Maltby. 

Tbe  next  question  Is,  has  he  any  interest 
In  said  land  by  virtue  of  tbe  distribution  of 
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tbe  estate  of  Mrs.  Maltby  and  tbe  facts 
found  with  reference  to  the  acts  and  con- 
duct of  tbe  distributees  thereunder?  No  dis- 
tribution of  real  estate  devised  can  be  made 
under  tbe  devise  to  one  not  within  tbe  terms 
of  tbe  devise.  No  distribution  of  real  estate 
devised  can  be  treated  as  an  original  source 
of  title.  It  simply  declares  those  to  be 
benefited  by  tbe  devise  and  tbe  extent  of 
that  benefit.  There  Is  nothing,  therefore, 
in  the  suggestion  that,  as  tbe  former  statute 
of  perpetuities  affected  only  "estates  given 
by  deed  or  will,"  It  did  not  affect  distribu- 
tions. If  tbe  plaintiff  has  any  Interest  in 
tbe  lands  in  question,  it  must  be  tmder  the 
will  of  Mrs.  Maltby.  Tbe  plaintiff  likens 
tbis  case  to  tbat  of  Ward  v.  Ives,  75  Conn. 
598,  64  Atl.  730,  but  tbe  facts  in  tbe  two 
cases  differ  widely.  In  Ward  v.  Ives  all 
tbe  parties  Interested  In  tbe  final  settlement. 
In  1886,  of  tbe  estate  of  a  man  who  died 
Intestate  In  1859,  entered  into  what  was 
termed  a  "family  arrangement"  to  bave  tbeir 
respective  rights  settled  and  determined  by 
probate  proceedings  in  the  form  of  a  distribu- 
tion to  themselves  directly,  instead  of  through 
tbe  Immediate  belrs  of  said  Intestate,  and 
this  arrangement  was  carried  out  The  land 
distributed  under  said  arrangement  to  Mabel 
I.  Stevens,  a  granddaughter  of  tbe  Intestate, 
was  made  subject  to  the  life  use  of  ber 
father,  as  tenant  by  tbe  curtesy,  when,  in 
fact,  he  bad  no  such  estate  therein,  and  was 
a  burden  thus  Imposed  upon  tbe  land  to 
which  it  was  not  legally  subject  Under 
the  distribution  so  made  and  accepted  by 
tbe  court  of  probate  tbe  parties  entered  into 
tbe  possession  of  their  respective  shares,  and 
ever  thereafter  continued  to  bold  them  un- 
der It  Under  it  Mabel  and  ber  father  en- 
tered into  possession  of  tbe  land  set  to  ber. 
They  lived  together  upon  tbe  land,  be  taking 
to  himself,  under  a  claim  of  right  as  tenant 
by  tbe  curtesy,  all  the  rents  and  profits  of 
said  land,  and  she  asserting  no  claim  to  tbe 
contrary,  and  apparently  fully  satisfied  with 
tbe  distribution  as  made.  Tbls  continued 
until  she  died  Intestate,  and  without  Issue, 
in  1898.  After  ber  deatb  those  interested 
In  ber  estate  claimed  tbe  rents  and  profits 
collected  by  ber  father,  claiming  as  tenant 
by  tbe  curtesy  from  tbe  time  of  ber  deatb; 
but  tbls  court  beld  tbat  they  were  not  en- 
titled to  do  so,  because  she,  with  full  knowl- 
edge, bad  by  ber' conduct  agreed  to  abide 
by  the  family  arrangement,  and  tbat  those 
claiming  under  ber  as  against  ber  adminis- 
trator could  claim  no  right  which  she  bad 
elected  to  waive  and  abandon. 

In  tbe  case  at  bar  the  distribution  was  not 
made  pursuant  to  any  such  family  agree- 
ment It  was  made  by  order  of  tbe  court 
of  probate  in  tbe  orderly  settlement  of  the 
estate,  and  not  to  carry  out  any  arrange- 
ment made  by  the  distributeea  Tbey  were 
not  consulted  as  to  tbe  form  or  the  effect 
of  It;  and  there  was  between  them  '^o  agree- 
ment, consent,  or  understanding"  tbat  tbe 
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plaintiff  shonld  take,  by  the  distribution, 
any  interest  in  the  land  in  question,  "except 
such  interest  as  be  might  take  by  virtue 
of  the  will";  and  nothing  was  set  out  to 
the  plaintiff  by  name.  In  setting  out  the 
land  here  in  question,  the  distribution  fol- 
lows the  language  of  the  will,  and  allots 
to  the  trustee  of  Mrs.  Beecher  Just  what 
the  will  gives  him  for  her,  and  to  her  helra 
at  her  decease  just  what  the  will  gives  them, 
and,  as  In  legal  effect  the  will  gave  them 
notliing,  it  follows  that  nothing  was  set  to 
them  or  to  the  plaintiff  by  the  distribution. 
Under  these  circumstances,  and  npon  the 
facts  found  with  reference  to  the  acts  and 
conduct  of  the  distributees  subsequent  to  the 
distribution,  it  cannot  be  said  that  the  dis- 
tributees here  waived  or  abandoned  any 
right  in  favor  of  the  plaintiff,  or  tliat  he  has 
acquired  as  against  them  or  their  creditors 
any  right  or  interest  in  or  to  the  land  in 
dispute.     - 

It  may  be  added  that  the  distribution 
neither  names,  nor,  as  things  now  stand,  em- 
braces the  plaintiff.  "Nemo  est  hteres 
Tlventis."  Before  the  trial  of  the  case  upon 
its  merits  a  demurrer  to  the  complaint  had 
been  overruled  by  the  court  (Thayer,  J.),  and 
npon  the  final  trial  the  plaintiff  claimed  that 
the  court  below  was  l)ound  to  follow  the 
decision  upon  the  demurrer,  and  the  failure 
of  the  court  to  do  so  Is  assigned  for  error. 
This  claim  and  assignment  are  without 
merit;  for  as  matter  of  law  the  court  was 
not  bound  to  follow  the  prior  ruling  upon 
the  demurrer  (Wlggin  v.  Federal  Stock  & 
Grain  Co.,  T7  Conn.  507-516,  59  Atl.  607),  and 
in  the  view  we  have  taken  of  the  case  the 
demurrer  and  the  ruling  npon  it  become  of 
no  Importance. 

There  is  no  error.  The  other  Judges  con- 
curred. 


In  re  NICHOLS. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
15,  1905.) 

1.  Wills — Mental  CAPAcnr — Undue  Intlxt- 
ENCE — Evidence. 

In  a  will  contest,  evidence  considered,  and 
held  to  instif  jr  a  findini;  that  testator  possessed 
sufficient  mental  capacity  to  make  the  will  and 
was  not  induced  to  execute  it  by  undue  in- 
fluence. 

2.  Same. 

Where  testator  executed  a  will  in  1890, 
that  he  was  insane  prior  to  1869  and  again 
became  so  in  1902,  after  the  commencement  of 
proceedings  for  the  appointment  of  a  con- 
servator over  him,  and  that  he  was  always  of 
weak  intellect  and  never  understood  the  effect 
of  a  family  settlement,  afford  no  legal  reason 
why  he  might  not  have  had  a  sufficient  mental 
capacity  to  execute  the  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  $  66.] 

8.  Judgment — Res  Judicata — Issues. 

The  appointment  of  a  conservator  of  a  tes- 
tator in  1903,  on  the  ground  that  he  was  mental- 
ly incapable  of  bringing  suit  for  setting  aside 
certain  conveyances,  after  a  finding  that  he  bad 


from  an  early  period  of  his  life  been  mentally 
unsound  In  varyine  degrees,  and  that  he  was 
insane  prior  to  1872  and  since  then  had  been 
incapabfe  of  understanding  or  managing  busi. 
ness  or  property  affairs  of  any  consequence,  waa 
not  conclusive  as  an  adjudication  on  the  ques- 
tion of  testator's  capacity  to  execute  a  will  in 
1890,  as  such  question  was  not  within  the  is- 
sues and  was  not  involved  in  the  adjudicated 
facts. 

4.  Same — Findings  of  Facts. 

Facts  not  made  a  part  of  the  judgment  or 
the  record,  but  fonnd  only  for  the  purpose  of 
enabling  an  appeal  to  be  taken,  are  not  ad- 
judicated facts,  binding  in  a  subsequent  action 
between  the  same  parties. 

5.  WrrNBSSES — CSobs-Examination. 

Where,  in  a  will  contest,  an  attesting  wit- 
ness testified  that  testator  was  of  sonnd  mind 
at  its  execution,  it  was  error  to  exclude  ques- 
tions on  cross-examination  as  to  how  many 
years  he  had  been  identified  in  business  rela- 
tions vrith  testator,  as  to  what  opportunities 
he  had  for  forming  an  opinion  aa  to  his  mental 
soundness,  and  what  his  experience  with  testa- 
tor had  been. 

6.  Appeal — Habmlesb  E^bbob — EIxclubioh  or 
Evidence. 

The  exclusion  of  proper  questions  to  a  wit- 
ness is  not  sufficient  ground  foe  reversal,  where 
the  witness  was  subsequently  exankined  folly 
on  the  subject. 

7.  Witnesses — Redibect  Examination. 

Where  a  witness  testified  on  cross-examina- 
tion that  a  brother  or  testator  had  a  character- 
istic similar  to  testator,  it  was  error  to  exclude, 
on  redirect  examination,  a  question  as  to  the 
brother's  mental  condition  when  he  manifested 
such  peculiarities. 

8.  Evidence — Opinions. 

Where  a  witness  testified  to  conversations 
l>etween  testator  and  his  brother  concerning 
the  execution  of  the  will  and  that  the  testator 
in  certain  matters  deferred  to  his  brother's 
judgment,  it  was  proper  to  permit  him  to  be 
asked  whether  there  was  any  act  or  statemoit 
of  such  brother  indicating  coercicHi  or  attempt 
to  influence  testator. 

Appeal  from  Superior  Court,  Fairfield 
County;  Alberto  T.  Roraback,  Judge. 

Application  by  Susan  W.  Nichols  for  the 
probate  of  a  will  of  Samuel  W.  Nichols,  de- 
ceased. From  a  Judgment  of  the  superior 
court,  reversing  a  decree  of  the  probate 
court  approving  the  will,  tbe  contestant 
appeals.    AMrmed. 

Stiles  Judson,  for  appellant  Alfred  S. 
Brown  and  Goodwin  Stoddard,  for  appellee^ 

HALL,  J.  The  testator,  Samnel  W.  Nicb- 
ols,  died  In  1903,  69  years  of  age,  nnmarried, 
leaving  a  will  executed  December  11,  1890, 
containing  but  two  provisions:  One  giving 
all  his  property  absolutely  to  his  brother, 
Alexander,  and  bis  sister,  Susan  W.  Nichols, 
in  equal  proportions,  and  upon  the  death  of 
either  before  that  of  the  testator,  to  tbe  sur- 
vivor; and  the  other  appointing  said  devisees, 
respectively,  executor  and  executrix  of  the 
will.  Said  Susan  W.  Nichols  is  the  propo- 
nent of  the  will,  and  tbe  appellant  from  the 
decree  of  the  court  of  probate  refusing  to 
approve  the  will.  The  appellee  contesting 
the  win  is  Georgie  B.  Wentz,  a  niece  of  the 
testator.  The  testator  and  his  brothers  and 
sisters,   Alexander,   George,  John,   William. 
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Charles,  EfBn^am,  Snsan  W.,  and  Maria, 
were  tbe  children  of  Samuel  and  Snsan  N. 
Nichols.  Said  Snsan  N.  Nichols  died  In  1872, 
and  by  her  will  gave,  upon  the  death  of 
her  husband,  which  occorred  In  1880,  t» 
ei^t  of  her  children,  not  Including  Charles, 
as  tenants  In  common,  two  pieces  of  real 
estate  in  the  city  of  New  York,  one  known 
as  the  "Maiden  Lane  and  Liberty  Street 
property,"  hereafter  referred  to  as  the 
"Maiden  Lane  property,"  and  the  other  as 
the  "Cedar  Street  property";  to  John,  Susan 
W.,  and  Maria,  the  homestead  at  Greenfield 
Hill  in  this  state;  and  charged  each  of  her 
six  sons,  who  were  such  devisees,  with  the 
payment  of  $2,500,  when  tliey  should  become 
entitled  to  the  Income  of  the  property  de- 
vised to  them,  such  sum  of  $15,000  to  be 
held  by  George,  Effingham,  William,  and 
Alexander  in  trust  for  the  support  of  Charles 
during  his  life;  and,  upon  bis  death,  without 
issue,  the  unexi)ended  residue  to  be  distribut- 
ed among  his  surviving  brothers  and  sisters. 

One  of  the  brothers  having  conveyed  his 
Interest  in  tlie  Maiden  Lane  and  the  Cedar 
Street  properties  to  another  of  the  brothers, 
the  remaining  seven  tenants  in  common,  in 
March,  1877,  united  in  a  conveyance  of  said 
properties,  subject  to  the  life  estate  of  their 
father,  and  to  said  charge  of  $15,000,  to 
George.  Bfllngham,  Alexander,  Susan  W.,  and 
Maria,  as  Joint  tenants,  who,  in  1882,  con- 
veyed the  same  properties  through  an  in- 
termediate conveyance  to  Effingham,  Alexan- 
der and  Snsan  W.,  as  Joint  tenants,  subject  to 
said  charge  of  $15,000;  the  consideration 
named  in  said  deeds  being  a  nominal  sum,  and 
other  good  and  valuable  consideration.  In  1888, 
said  three  Joint  tenants  conveyed  the  Cedar 
Street  property  to  the  Mutual  Life  Insurance 
Company  of  New  York  for  the  consideration 
of  $80,000;  and,  in  1902,  Susan  W.,  who  by 
the  death  of  Alexander  and  Effingham  had 
become  the  sole  owner  of  the  Maiden  Lane 
property,  sold  it  for  $140,000.  By  convey- 
ance from  John  and  Maria,  Snsan  W.  became 
in  1886  the  sole  owner  of  the  Greenfield  Hill 
property.  Charles  died  in  November,  1892, 
in  a  retreat  for  the  insane,  and  in  the  fol- 
lowing month  his  six  brothers  and  two 
Bisters  signed  a  document,  which  was  duly 
recorded,  acknowledging  payment  of  their 
respective  distributive  shares  of  said  $15,000, 
and  releasing  the  trustees  from  liability  re- 
specting it. 

The  testator  studied  law  and  was  admitted 
to  the  bar  of  New  York  state  prior  to  1858, 
In  which  year  he  became  an  inmate  of  an 
insane  retreat,  where  he  remained  until 
1869,  when  he  was  discharged,  improved. 
Thereafter,  until  near  the  time  of  his  death, 
be  lived  with  the  family  at  Greenfield  Hill, 
consisting  of  Susan  W.,  Alexander,  and  John, 
and  during  a  considerable  portion  of  the 
time,  also  of  William  and  Effingham  and 
their  families.  The  premises  upon  which 
they  lived  consisted  of  about  two  acres  of 


land  with  a  house  upon  it,  until  in  1894, 
when  25  acres  of  adjoining  land  was  pur- 
chased by  Susan  W.  and  a  new  house  built 
upon  it  The  testator  and  his  brother  John 
continued,  of  their  own  choice,  to  occupy  the 
old  house,  taking  their  meals  in  the  new 
one  at  the  table  with  the  rest  of  the  family. 
Respecting  his  manner  of  life  and  deport- 
ment during  this  time  the  trial  court  finds 
these  facts:  The  testator  presided  at  the 
table,  was  gentlemanly  and  refined  in  his 
deportment,  affectionate  in  his  treatment  of 
his  brothers  and  sisters,  and  neat  in  his 
person  and  attire,  and  in  the  care  of  his 
room.  He  occupied  himself  with  gardening, 
transacted  business  intelligently,  read  the 
dally  papers  and  current  magazines,  the 
books  in  his  father's  library,  and  periodicals 
relating  to  farming  and  gardening,  and  dis- 
cussed intelligently  and  Interestingly  the 
dally  events,  and  the  subjects  of  which  h« 
had  read.  During  the  vrinter  he  spent  much 
of  his  time  in  New  York,  at  the  home  of  one 
of  bis  brothers,  remaining  there  several 
months  at  a  time,  always  going  to  and 
about  the  city  unattended.  The  Iiousehold 
bills  were  paid  by  Susan  W.,  or  by  Effing- 
ham or  Alexander,  and  the  testator  was 
aeret  charged  anything  for  his  support  His 
resources  consisted  of  a  legacy  from  his 
father  of  $5,000,  which  he  lost  in  speculative 
investments. 

In  1890  the  testator  began  to  talk  about 
receiving  his  share  of  his  mother's  estate, 
and  on  the  lOth  of  December  of  that  year 
went  to  the  office  of  Effingtiam,  who  was  a 
lawyer  in  New  York,  and  had  general  ctiarge 
of  the  family  property  and  financial  matters, 
and  met  him  and  Mr.  Brown,  the  family 
attorney,  by  appointment  and  discussed  with 
them  the  amount  which  he  should  receive 
as  his  share.  The  Cedar  Street  property 
had  then  been  sold  for  $80,000,  and  the 
Maiden  Lane  property  was  then  valued  at 
$60,000.  There  was  an  indebtedness  from 
the  testator  to  Effingham,  which  the  latter 
proposed  should  be  canceled,  and  that  the 
testator  should  further  receive  certain  rail- 
road bonds  which  Effingham  then  had  as  the 
consideration  of  a  release  of  his  interest  in 
his  mother's  estate.  On  the  following  day 
the  testator  stated  the  number  of  said  bonds 
which  he  claimed,  to  which  Effingham  as- 
sented, and  the  testator  thereupon  executed 
a  release  to  Effingham,  Alexander,  and  Sus- 
an W.,  of  all  his  interest  in  his  mother's 
estate,  for  the  stated  consideration  of  $11,- 
265,  made  up  of  the  value  of  said  bonds, 
and  said  indebtedness  of  the  testator  to 
Effingham,  with  interest  to  that  date  of 
$1,265.  The  testator  thereafter  received  the 
Income  from  these  bonds  until  be  loaned 
the  certificate  of  deposit  of  the  trust  com- 
pany which  held  them,  which  certificate  he 
never  again  recovered.  It  did  not  appear 
that  the  testator  received  any  other  con- 
sideration for  said  deeds,  and  releases  of 
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hla  interest  in  his  mother's  estate  or  any 
other  payment  of  his  share  of  the  rent  of 
the  Maiden  Lane  property  amounting  to 
$4,000  or  ¥5,000  a  year,  than  said  sum  of 
111,266  and  the  care  and  support  which  he 
received  from  his  brothers  and  sisters. 

On  said  11th  of  December,  1890,  after  sign- 
ing said  release,  the  testator  went  into  a 
room  apart  from  Effingham  and  duly  execu- 
ted the  will  in  question,  which  was  produced 
and  read  and  explained  to  him  by  said 
Brown,  and  had  been  prepared  in  accordance 
with  the  previously  expressed  Intention  of 
the  testator,  and  of  the  execution  of  wtiich 
and  of  his  settlement  with  Effingham  he  sul>- 
sequently  informed  several  members  of  his 
family.  Thereafter  the  testator  continued 
the  same  course  of  life  without  any  apparent 
change  until  March,  1902,  when  the  appellee 
Oeorgle  B.  Wentz  applied  to  the  court  of 
probate  for  the  appointment  of  a  conservator 
over  him,  alleging  in  her  petition  that  from 
mental  derangement  he  liad  become  incapa- 
ble of  managing  his  affairs.  The  court  of 
probate  denied  the  application,  but  upon  an 
appeal  to  the  superior  court  a  conservator 
was  appointed  in  January,  1903.  The  ap- 
peal from  that  Judgment  to  this  court,  en- 
titled "Wentz's  Appeal  from  Probate,"  Is 
reported  in  76  Conn.  405,  56  Atl.  C25.  After 
having  testified  in  those  proceedings  upon 
being  BQbpoenaed  as  a  witness  by  this  ap- 
pellee, the  testator  failed  mentally  and  phys- 
l<»lly  until  In  May,  1903,  it  became  Impos- 
sible to  take  care  of  hltn  at  home,  and  he 
was  removed  to  a  sanitarium,  where  he  died 
in  the  following  September.  He  left  little 
estate  of  value.  John,  Maria,  and  Susan  W. 
are  the  only  living  children  of  said  Samuel 
and  Susan  N.  Nichols. 

The  said  Georgie  B.  Wentz  is  a  daughter 
of  William  Nichols  by  his  first  wife,  who 
was  divorced  from  him  In  1870,  and  the  ap- 
pellee has  since  lived  with  her  mother,  and 
the  relations  of  herself  and  her  mother  with 
the  brothers  and  sisters  of  her  father  have 
not  been  friendly.  The  conservator  so  ap- 
pointed upon  her  application,  commenced  an 
action  against  Susan  W.  Nichols,  which  was 
pending  at  the  time  of  the  testator's  death, 
for  an  accounting,  and  for  a  restitution  to 
the  testator  of  his  interest  In  said  New 
York  real  estate.  Upon  these  facts  the  trial 
conrt  held  that  the  testator,  at  the  time  be 
executed  the  will  in  question,  possessed 
sufficient  mental  capacity  to  make  said  will; 
that  be  was  not  induced  to  make  it  by  the 
undue  Influence  of  Effingham  and  Susan  W. 
Nichols,  as  alleged  in  the  appellee's  reasons 
for  contesting  the  will,  and  reserved  the  de- 
cree of  the  conrt  of  probate  refusing  to  ad- 
mit said  will  to  probate.  Assuming  for  the 
moment  that  no  mistake  was  made  in  the 
rulings  upon  evidence,  the  facts  found  fully 
justify  the  decision  of  the  trial  court,  un- 
less a  different  conclusion  was  compelled 
by  the  Judgment  in  Wente's  Appeal. 


The  fundamental  test  of  the  capacity  of 
the  testator  to  make  the  will  in  question  \» 
whether  his  mind  and  memory  were  aoand 
enough  to  enable  him  to  know  and  under- 
stand the  business  in  which  he  was  engaged 
when  he  executed  the  instrument  claimed, 
to  be  his  will.  Sturdevanfs  Appeal,  71 
Conn.  392^01,  42  Atl.  70.  The  fact  that 
he  was  Insane  prior  to  18G9;  that  he  again 
became  so  after  his  niece  brought  bim  be- 
fore the  courts  In  1902-03  In  the  proceedings 
for  the  appointment  of  a  conservator  over 
him;  that  he  was  always  of  weak  Intellect, 
and  never  fully  understood  the  purpose  and 
effect  of  the  family  arrangement  by  which 
the  New  York  property  was  conveyed  to  cer- 
tain of  his  brothers  and  sisters  as  joint  ten- 
ants In  1877,  or  of  the  deeds  and  releases 
which  he  signed,  furnishes  no  legal  reason 
why  he  might  not  have  been  found  to  have 
had  sufficient  capacity  to  make  this  wiU  on 
the  nth  of  December,  1890.  Kimberly's  Ap- 
peal, 68  Conn.  428-488-440,  36  AU.  847.  37 
L.  H.  A.  261,  57  Am.  St  Rep.  101.  The  will 
'  Is  a  very  simple  one,  and  carries  upon  its 
face  no  evidence  that  It  is  the  product  of  an 
nnsound  mind.  It  disposes  of  all  the  testa- 
tor's property  by  a  single  provision.  The 
two  devisees  are  a  brother  and  sister  of' the 
testator  with  whom  he  had  lived,  and  by 
whom  he  had  been  cared  for  during  most  of 
his  life,  and  are  two  of  the  three  Joint  ten- 
ants to  whom  the  New  York  property  had 
been  conveyed  by  the  other  brothers  and 
sisters.  The  history  of  the  testator's  life, 
and  the  circumstances  under  which  the  will 
was  made,  as  narrated  In  the  finding,  in- 
dicate sufficiently  clearly  that  when  the 
testator  executed  his  will  he  understood 
what  property  he  was  itossessed  of;  tliat  he 
was  making  a  disposition  of  it  to  take  effect 
after  bis  death;  and  that  he  appreciated 
to  whom  he  was  giving  it  and  to  whom  he 
ought  to  give  it  The  facta  are  entirely  con- 
sistent with  the  concluMon  that  there  was 
no  undue  influence  exercised  over  the  testa- 
tor. It  does  not  appear  that  Effingham  could 
have  received  any  benefit  from  the  will  as  It 
was  made,  or  that  Susan  W.  Nichols  attempt- 
ed in  any  way  to  Induce  the  testator  to  make 
such  a  will,  or  was  present  when  It  was  made 
or  executed,  or  had  any  knowledge  of  it  un- 
til afterward.  Having  found  that  It  was 
shown  by  a  preponderance  of  evidence  that 
there  was  no  undue  Influence,  the  court  was 
not  required  to  state  upon  whom  It  consider- 
ed the  burden  of  proof  to  have  rested  upon 
that  question.  The  adjudication  in  Wentz's 
Appeal  was  not  conclusive  upon  the  ques- 
tion of  the  testator's  capacity  to  make  this 
will.  That  question  was  not  within  the  Is- 
sues of  that  case,  nor  was  it  Involved  In 
the  adjudicated  facts. 

It  appears  by  paragraph  27  of  the  finding 
of  facts  that  the  flies  and  records  of  the  su- 
perior court  in  Wentz's  Appeal,  including  the 
finding  of  facts  made  In  that  case  for  the  pur- 
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pose  of  an  appeal  to  this  court,  were  admitted 
jn  evidence,  against  tbe  appellant's  objection, 
for  tbe  purpose  of  showing  that  tbe  mental 
condition  of  the  testator  in  January,  1003, 
was  in  issue,  and  wbat  it  then  was  and  as 
eyldentlal  of  bis  mental  condition  when  the 
will  was  executed.  They  are  attached  to, 
and  made  a  part  of  the  finding  in  this  case. 
It  appears  by  the  Judgment  file  in  that  case, 
dated  January  8,  1903,  that  Susan  W.  Nich- 
ols, the  appellant  in  this  case,  appeared  to 
defend  said  application,  and  that  the  court 
found  tbe  allegations  of  said  application  true, 
and  appointed  a  conservator  over  the  testa- 
tor as  an  incapable  person.  Tbe  following 
is  a  part  of  the  finding  of  facts  In  Wentz's 
Appeal,  made  by  tbe  trial  Judge  in  that  case 
for  tbe  purpose  of  an  appeal  to  this  court. 
"Said  Samuel  [W.]  Nichols  has,  ever  since 
an  early  period  of  his  life,  been  mentally 
unsound  in  varying  degrees.  •  *  *  He 
was  Insane  and  an  inmate  of  an  insane 
asylum  for  a  considerable  number  of  years,  7 
to  10,  prior  to  1872.  Since  1872,  he  has  been 
-for  the  most  part  orderly  and  tractable,  but 
during  all  of  said  time  he  has  been,  and 
still  Is,  Incapable  of  understanding  or  man- 
aging business  or  property  affairs  of  any  con- 
sequence. Intricacy,  or  importance.  •  •  • 
Neither  John  nor  Samuel  are  wasteful  or 
spendthrifts ;  they  are  capable  of  doing  or 
managing  tbe  petty  ordinary  details  and 
affairs  of  their  every  day  lives  In  the  dr- 
cuxnstances  in  which  they  are  now  placed; 
they  are  not  capable  of  managing  any  matters 
involving  any  business  responsibility  or  Judg- 
ment, or  such  affairs  as  may  be  involved  In 
attempting  to  set  aside  any  conveyances  here- 
in referred  to  or  conducting  suits  for  an  ac- 
counting in  connection  therewith."  As  these 
particular  facts  were  a  part  of  the  finding 
In  Wentz's  Appeal,  which  bad  been  made  a 
part  of  tbe  finding  in  this  case,  it  was  un- 
necessary that  they  should  be  repeated  as  a 
part  of  paragraph  as  requested  by  the  ap- 
pellee. 

Tbe  trial  court  having  ruled  tbat  it  was 
conclusively  decided  by  the  Judgment  in 
Wentz's  Appeal  that  the  testator  by  rea- 
son of  mental  derangement  was,  on  the  8th 
of  January,  1903,  Incapable  of  managing 
his  affairs,  and  was  then  a  proper  subject 
for  a  conservator,  was  not  required  to  rule 
specifically  upon  tbe  appellee's  claim  that  the 
Judgment  in  Wentz's  Appeal  was  an  adjudi- 
cation that  the  testator  was  incapable  of 
making  a  will  on  that  date.  If  that  Judg- 
ment were  to  be  regarded  as  in  effect  such 
an  adjudication,  tbe  Judgment  in  tbe  present 
case,  that  the  testator  was  of  sufficient 
mental  capacity  to  make  a  will  In  1890,  does 
not  conflict  with  one  tbat  be  was  incapable 
of  making  13  years  later.  The  trial  court 
properly  declined  to  make  any  specific  ruling 
upon  the  claim  of  tbe  appellee  that  the  ad- 
judication in  Wentz's  Appeal  of  tbe  testator's 
mental  ODSoundness  In  1908,  coupled  with 


tbe  fact  tbat  tbere  was  no  change  in  bis 
mental  condition  between  said  date  and  tbe 
date  of  tbe  execution  of  the  will,  established 
his  incompetency  at  tbe  latter  date.  Upon 
tbe  facts  before  us  the  trial  court  properly 
refused  to  find  tbat  there  bad  been  no  sucb 
cbange.  One  of  tbe  appellee's  reasons  of 
appeal  to  this  court  is  tbat  the  trial  court 
erred  in  holding  that  tbat  part  of  tbe  find- 
ing of  facts  In  Wentz's  Appeal  above  recited 
"was  not  as  to  the  extent  and  nature  of  the 
testator's  mental  derangement,  or  as  to  tbe 
period  of  its  continuance,  binding  upon  tbe 
court  in  tbe  case  at  bar."  It  does  not  ap- 
pear tbat  the  trial  court  so  ruled,  or  that 
such  question  was  raised  in  the  trial  court, 
nor  do  we  consider  that  there  is  any  legal 
inconsistency  between  the  facts  found  in 
Wentz's  Appeal  and  the  Judgment  rendered 
In  tbe  present  action.  As  appears  from  tbe 
finding  in  this  case,  and  from  the  transcript 
of  evidence  before  us  called  Exhibit  F,  the 
portion  of  the  finding  in  Wentz's  Appeal 
above  referred  to  was  received  in  evidence 
only  for  tbe  purpose  of  showing  that  the 
mental  derangement  of  the  testator  in  Jan- 
uary, 1903,  was  tbe  foundation  of  the  Judg- 
ment then  rendered  In  that  case,  and  tbat 
was  the  purpose  for  which  it  was  offered.  It 
was  admissible,  assuming  tbat  the  Judgment 
itself  was  doubtful,  on  its  face,  to  show  the 
scope  of  the  Judgment,  by  showing  that  the 
subject  of  inquiry  and  adjudication  was  tbe 
mental  incapacity  of  the  testator  to  manage 
his  affairs,  and  not  his  inability  to  do  so 
for  other  reasons.  Tbe  facts  in  tbat  case 
not  made  a  part  of  tbe  Judgment  or  of  tbe 
record,  but  found  only  for  tbe  purpose  of 
enabling  an  appeal  to  be  taken,  are  not  ad- 
judicated facts,  binding  upon  the  parties  to 
this  action,  assuming  the  parties  to  be  the 
same  in  both  proceedings.  Corbett  v.  Matz, 
72  Conn.  610-«12,  45  Atl.  484,  48  L.  R.  A. 
217;  Kasbman  v.  Parsons,  70  Conn.  295-304, 
a&  Atl.  179;  In  re  Premier  Cycle  Mfg.  Co., 
70  Conn.  478-480,  39  Atl.  800.  We  are  un- 
able to  see  that  the  trial  court  failed  in  any 
respect  to  give  tbe  proper  evidential  effect 
either  to  the  finding  of  facts  or  to  tbe  Judg- 
ment in  Wentz's  Appeal,  which  was  mani- 
festly a  proceeding  to  procure  the  appoint- 
ment of  a  conservator  over  the  testator,  upon 
the  ground  that  he  was  mentally  incapable 
of  bringing  or  conducting  suits  for  setting 
aside  said  conveyances,  and  for  an  accounting, 
and  was  so  regarded  by  the  court  that 
tried  it 

Upon  tbe  opening  of  the  case  in  tbe  trial 
court  the  appellant  called  as  a  witness  Alfred 
S.  Brown,  one  of  the  witnesses  to  the  will, 
who  having  testified  to  what  occurred  when 
tbe  will  was  executed,  was  asked  this  ques- 
tion by  appellant's  counsel:  "At  tbe  time 
of  the  execution  of  the  will  by  Mr.  Nichols, 
was  he  of  sound  and  disposing  mind  and 
memory?"  The  witness  replied,  "He  was." 
Upon  cross-examination,  counsel  for  the  ai>- 
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pellee  asked  the  witness  bow  many  years  he 
had  been  Identified  In  business  or  profession- 
al relations  with  the  testator,  and  what  op- 
portunities he  had  had  for  forming  an  opinion 
as  to  the  soundness  of  his  mind,  and  to  state 
what  his  experience  with  the  testator  had 
been.  Upon  objections  by  the  appellant,  these 
questions  were  excluded  by  the  court,  appar- 
ently upon  the  ground  that  the  cross-examina- 
tion must  be  limited  to  what  occurred  when 
the  will  was  executed.  lu  answer  to  further 
questions  by  the  appellee,  the  witness  stated 
that  his  opinion  as  to  the  sanity  of  the  testa- 
tor was  based  upon  his  conduct  at  the  time 
of  the  execution  of  the  will;  that  he  had 
known  the  testator  a  great  many  years,  and 
that  his  previous  acquaintanceship  might  pos- 
sibly hare  Influenced  his  Judgment  that  he 
was  of  sound  mind  at  the  time  he  executed 
the  will.  One  of  the  grounds  upon  which 
these  questions  were  claimed  by  appellee  was 
to  test  the  good  faith  of  the  witness  In  stating 
that  the  testator  was  of  sound  mind  when  he 
executed  the  will. 

There  was  error  in  the  exclusion  of  these 
questions.  Prominence  Is  Justly  given  to  the 
attesting  witnesses  of  a  will  who  are  sup- 
posed, from  the  fact  that  they  were  present 
when  the  will  was  executed,  to  have  had  the 
means  and  opportunity  of  Judging  of  the 
testator's  capacity.  Field's  Appeal,  86  Conn. 
278.  While  the  testimony  of  these  witnesses 
in  the  opening  of  the  case  Is  usually  confined 
to  the  appearance,  conduct,  and  surrounding 
of  the  testator,  at  the  time  of  the  execution  of 
the  win,  and  the  opinions  of  the  witnesses  bas- 
ed thereon  (Barber's  Appeal,  63  Conn.  383-401, 
27  AU.  978,  22  L.  R.  A.  90),  It  does  not  follow 
that  the  cross-examination  of  these  witnesses 
must  be  limited  to  inquiries  as  to  what  oc- 
curred when  the  will  was  executed.  The 
contestants  of  the  will  may,  by  proper  In- 
quiries upon  the  cross-examination  of  such  a 
witness,  seek  to  elicit  facts  indicating  that 
the  opinion  expressed  by  him  Is  not  a  candid 
one;  that  It  Is  entitled  to  little  weight  be- 
cause of  bias  or  interest  arising  from  his 
previous  relations  with  the  testator,  or  the 
part  which  he  may  have  taken  In  preparing  or 
procuring  the  execution  of  the  will ;  or  that 
such  opinion  is  not  based  upon  what  the  wit- 
ness observed  when  the  will  was  executed, 
but  either  wholly  or  In  part  upon  his  previous 
acquaintance  or  experience  with  the  testator. 
To  elicit  such  facts,  it  is  frequently  necessary 
to  Inquire,  on  cross-examination,  regarding  oc- 
currences before  the  time  of  the  execution  of 
the  will.  Such  cross-examination  of  a  witness 
to  the  will  who.  In  the  opening  of  the  case, 
has  given  his  opinion  regarding  the  sanity  of 
the  testator  as  based  upon  what  he  observed 
when  the  will  was  executed.  Is  very  commonly 
and  properly  deferred,  upon  the  understand- 
ing that  the  witness  Is  to  be  recalled  for  that 
purpose  at  a  later  stage  of  the  trial :  but  for 


the  conrt  to  order  such  postponement  against 
the  objection  of  the  contestants  might.  If  the 
witness  was  not  afterward  produced  by  the 
proponents,  be  a  sufficient  ground  for  a  new 
trial.  The  exclusion  of  the  questions  referred 
to  Is  not  a  sufllclent  ground  for  a  new  trial 
in  the  present  case,  since  the  appellee  af  to- 
ward fully  examined  the  witness  Brown  upon 
the  subjects  of  said  Inquiries. 

Two  of  the  appellee's  witnesses  who  had 
testified  that  the  testator  was  of  unsound 
mind,  and  that  one  of  his  characteristics  was 
"to  break  ofT  in  conversation"  when  talking, 
and  who,  when  asked  on  cross-examination.  If 
other  members  of  the  family  had  not  the 
same  characteristic,  had  replied  that  John 
had,  were  asked  by  the  appellee,  upon  re- 
direct examination,  what,  in  their  opinion, 
was  the  mental  condition  of  John,  when  he 
manifested  these  peculiarities.  These  ques- 
tions were  excluded  upon  the  appellant's  ob- 
jection. They  were  admissible  for  the  purpose 
of  showing  that  the  fact  that  John  had  the 
same  peculiarity,  did  not  Indicate,  as  Implied 
by  the  cross-examination,  that  it  might  be  a' 
characteristic  of  a  person  of  sound  mind.  The 
fact  that  the  appellee  was  afterward  given  a 
full  opportunity  to  present  and  did  present 
evidence  as  to  the  mental  condition  of  John 
and  of  other  brothers  and  sisters  of  the  testa- 
tor renders  the  exclusion  of  these  questions 
an  insufficient  reason  for  granting  a  new  trial. 

The  witness  Brown  having  testified  to  the 
conversations  between  the  testator  and  his 
brother  Bfilngham  on  the  10th  and  11th  of 
December,  1890,  concerning  the  execution  of 
the  will,  and  the  adjustment  of  accounts  be- 
tween them,  and  as  what  was  said  at  these 
Interviews,  and  having  testified  in  answer  to 
questions  by  the  appellee  that  the  testator  In 
certain  matters  deferred  to  the  Judgment  of 
ESingham,  the  appellant  was  properly  per- 
mitted to  ask  the  witness  whether  there  was 
any  act  or  statement  of  Effingham  indicating 
coercion  or  attempt  to  Influence  the  testator ; 
and  the  witness  was  properly  permitted  to 
answer  that  there  was  no  suggestion  of  coer- 
cion. This  question  and  answer  were  per- 
missible, upon  the  ground  that  the  facts  upon 
which  the  conclusion  of  the  witness  was 
based  could  not  be  fully  detailed  to  the  court 
as  they  appeared  to  the  witness.  KImberly's 
Appeal,  68  Conn.  428-432,  86  Atl.  847,  37  L. 
B.  A.  261,  57  Am.  St  Bep.  101 ;  Sydleman  v. 
Beckwlth,  43  Conn.  9. 

We  find  no  error  In  the  other  rulings  com- 
plained of  upon  questions  of  evidence.  They 
require  no  discussion.  The  finding  of  facts 
was  sufficient  to  enable  the  appellee  to  folly 
present  all  the  questions  of  law  she  desired 
to  have  reviewed.  There  was  no  error  in  the 
refusal  of  the  trial  Judge  to  make  the  re- 
quested corrections. 

There  Is  no  error.  The  other  Judges  con- 
curred. 
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HAVENS  T.  MASON. 

{SupremeCourt  of  Errors  of  Connecticut    Dec. 
15,  1005.) 

1.  Wilis — tTiTBOTnTDNESS  ow  MnH) — EvnuHOS. 

The  ezecntion  of  a  will,  in  reliance  on  the 
assurance  of  counsel  that  It  conforms  to  the 
instructions  given,  containing  expressions  which 
can  only  be  understood  by  those  acquainted 
with  the  law  to  which  it  refers,  is  not  evidence 
of  unsoundness  of  mind. 

2.  Same — Mkhtai  Capaoiit — iNSTBUOnoNS. 

An  instruction  that  if  testatrix  was  not 
poasessed  of  sufficient  intelligence  and  memory 
to  rationally  know  the  effect  of  what  she  was 
doing,  the  nature  of  her  business,  and  the  na* 
ture  and  condition  of  her  property,  and  to  ap- 
preciate who  were  or  should  be  the  natural  ob- 
jects of  her  bounty,  and  hw  relations  to  them, 
the  manner  in  which  she  wished  to  distribute 
it,  and  the  scope  of  the  provisions  of  the  will, 
she  did  not  have  sufficient  intelligence  and 
memory  to  make  a  will,  was  erroneous,  as  im- 
posing too  severe  a  test  of  capacity. 

Appeal  from  Superior  Conrt,  Fairfield 
County ;  Joel  EL  Reed,  Judge. 

Application  by  Francis  A.  E.  Mason  for 
the  probate  of  tbe  will  of  Sarah  B.  Stevens, 
deceased.  From  a  Judgment  of  tbe  superior 
court,  reversing  the  probate  decree  approving 
tbe  will,  tbe  proponent  appeals.    Reversed. 

Henry  B.  Shannon,  Carl  Foster,  and  Ar- 
thur J.  Hull,  for  appellant  John  C.  Cham- 
berlain and  J.  Gilbert  Calhoun,  for  appellee. 

BALDWIN,  3.  The  paper  propounded  as 
tbe  will  of  Sarab  B.  Stevens  contained'  cer- 
tain qieclflc  and  pecuniary  bequests  to  a 
niece,  Elisabeth  Wells,  a  nephew,  George 
Wells,  and  others;  gave  to  Francis  A.  E. 
Mason,  another  nephew,  who  was  also  ap- 
pointed as  tbe  executor,  |4,000  "In  consider- 
ation and  appreciation  of  his  services  in 
caring  without  remuneration  for  my  property 
in  Hartford,  and  because  of  his  many  kind- 
nesses to  me";  and  had  the  following  resid- 
uary clause:  "(7)  I  direct  that  all  the  rest 
and  residue  of  my  estate,  real  and  personal, 
or  both,  that  shall  remain  after  the  fore- 
going bequests  shall  have  been  satisfied,  be 
divided  among  my  heirs  according  to  their 
respecttve  shares  under  the  laws  of  this  state; 
the  aforesaid  Elizabeth  Wells,  George  Wells, 
and  Francis  A  E.  Mason,  each  to  receive 
whatever  may  be  her  or  his  lawful  share  In 
tbe  said  residue  under  this  clause  in  addition 
to  the  bequests  already  hereinbefore  made 
them."  On  the  trial  a  lawyer  who  wrote 
tbe  will  testified  that  the  testatrix  told  bim 
that  she  wished  her  residuary  estate  to  be 
divided  equally  among  all  her  heirs;  that  he 
read  tbe  will  aloud  to  her  after  it  was 
drawn;  and  that  she  said  it  was  as  she 
desired.  On  cross-examination  he  stated  that 
ba  instructions  for  drafting  tbe  residuary 
clause  were  that  each  heir  should  have  wliat 
the  statute  would  give  bim  in  the  absence  of 
a  will;  that  he  was  not  informed  whether  her 
heirs  apparent  were  all  related  to  her  in  tbe 
same  degree;  and  that  he  did  not  explain 
to  her  what  the  effect  of  the  statute  would 


be  In  case  some  should  take  by  repre- 
sentation. Following,  in  substance,  a  request 
.of  the  heir  who  appealed  from  the  probate 
decree,  tbe  trial  court  Instructed  tbe  Jury 
that,  if  they  should  find  that  tbe  terma  of 
the  will  were  so  indefinite  and  uncertain 
that  an  ordinary  person  would  not  know 
what  they  meant  upon  having  them  read  to 
him,  the  fact  that  Mrs.  Stevens  executed  it 
was  evidence  that  she  was  not  of  sound  mind* 
at  the  time.  The  will  before  the  ivaj  con- 
tained nothing  that  was  Indefinite  or  uncer- 
tain. Whether,  if  It  had,  such  an  instruction 
could,  under  any  circnmstances,  have  been 
proper,  it  Is  unnecessary  to  Inquire.  It  could 
only  serve  to  mislead  and  'confuse  in  tbe 
case  on  trial.  To  execute,  in  reliance  on  the 
assurance  of  counsel  that  it  conforms  to  tbe 
Instructions  given,  a  will  containing  expres- 
sions the  eflTect  of  which  can  only  be  under- 
stood by  those  acquainted  with  the  provisions 
of  a  law  to  which  it  refers  does  not  tend  to 
show  unsoundness  of  mind.  The  error  in 
these  instructions  requires  a  new  trial;  but 
none  of  the  other  reasons  of  appeal  are  suf- 
ficient to  call  for  one.  There  was,  however, 
one  error  not  assigned,  which,  in  view  of  the 
probable  submission  of  the  cause  to  another 
Jury,  it  is  proper  to  notice. 

Tbe  following  instructions  were  given  to 
the  Jury:  "If  you  find  by  a  fair  preponder- 
ance of  tbe  evidence  that  at  the  time  Sarah 
B.  Stevens  executed  the  paper  before  you  she 
was  possessed  of  sufficient  intelligence  and 
memory  to  freely  and  rationally  know  and 
comprehend  the  effect  of  what  she  was 
doing,  and  of  the  nature  of  tbe  business  she 
was  engaged  in,  and  the  nature  and  condition 
of  her  property,  and  to  appreciate  who  were 
or  should  be  the  natural  objects  of  her  boun- 
ty and  her  relations  to  them,  the  manner  in 
which  she  wished  to  distribute  it  among  or 
withhold  it  from  them,  and  the  scope  and 
bearing  of  tbe  provisions  of  the  will  she 
was  making,  then  I  charge  you  that  tbe  tes- 
tatrix had  in  tbe  eye  of  the  law  sufficient 
intelligence  and  memory  to  make  a  will. 
But  if  you  find  that  she  was  not  possessed  of 
sufficient  intelligence  and  memory  to  freely 
and  rationally  know  and  comprehend  these 
things,  then  she  had  not  In  law  sufficient  intel- 
ligence and  memory  to  make  a  will.  •  •  • 
It  is  for  the  jury  •  •  •  to  say  whether 
or  not  at  the  time  of  tbe  execution  of  this 
wilt,  Mrs.  Stevens  knew  that  she  was  mak- 
ing a  will,  knew  what  property  she  possessed, 
and  knew  the  natural  objects  of  her  bounty, 
and  if  you  find  that  these  essentials  she 
knew  and  understood  at  tbe  time  of  tbe 
execution  of  this  will,  then  tbe  will  should 
be  sustained.  *  *  *  In  order  to  have 
sufficient  capacity  to  make  a  will,  the  tes- 
tatrix must  have  had  at  the  time  sufficient 
mind  and  memory  to  comprehend  the  nature 
and  conditions  of  her  property,  the  persons 
who  were  or  should  be  the  natural  objects 
of  her  tMunty  and  her  relation  to  them,  the 
manner  in  which  she  wished  to  distribute 
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It  among  or  'witbbold  It  from  them,  and  the 
scope  and  bearing  of  the  provisions  of  the 
will  she  was  making.  A  testatrix  may  not 
have  sufficient  strength  of  mind  and  vigor 
of  Intellect  to  malce  and  digest  all  parts  of  a 
contract,  and  yet  be  competent  to  direct  the 
distribution  of  her  property  by  will.  The 
question  is,  were  her  mind  and  memory  suf- 
ficiently sound  to  enable  her  to  know  and  un- 
derstand the  business  in  which  she  was  en- 
*  gaged?  •  *  *  If  the  Jury  shall  find  by  a 
fair  preponderance  of  the  evidence  that  at 
the  time  she  made  this  will  Mrs.  Stevens 
had  become  so  enfeebled  In  mind  and  mem- 
ory that  she  could  not  remember  the  natural 
objects  of  her  bounty,  and  had  actually  for- 
gotten who  they  were,  they  should  find  for 
the  appellant,  and  find  that  this  was  not  the 
last  will  and  testament  of  the  deceased." 

The  first  of  these  sentences  states  a  sound 
legal  proposition.  But  while  one  possessing 
the  intelligence  and  memory  which  It  de- 
scribes has,  as  matter  of  law,  sufi9cient  tes- 
tamentary capacity.  It  does  not  follow  that 
one  without  actual  knowledge  of  all  the 
various  matters  specified  may  not  have  It 
also.  Persons  of  large  weans  rarely  know 
precisely  what  property  they  own,  or  even 
the  nature  and  present  condition  of  every 
<?onslderable  Item  of  It  If  by  the  class 
described  as  those  who  were  or  should  be 
the  natural  objects  of  Mrs.  Stevens'  bounty 
was  meant  her  heirs  at  law,  as  seems  prob- 
able by  the  reference  to  their  relations  to 
her,  a  test  of  capacity  was  imposed  which 
was  too  severe.  She  had  14  nephews  and 
nieces  living,  who  were  her  next  of  kin. 
She  might  have  sufficient  testamentary 
capacity,  without  knowing  whether  ail  were 
alive,  or  whether  any  others,  who  might 
have  died  previously  had  left  issue  that  then 
represented  them.  The  vital  and  really  the 
only  question  as  to  the  capacity  of  Mrs. 
Stevens  was  correctly  stated  to  be  this: 
Were  her  mind  and  memory  sufficiently 
sound  to  'enable  her  to  know  and  understand 
the  business  In  which  she  was  engaged? 
Sturdevant's  Appeal.  71  Conn.  392,  401,  42 

Atl.  70;  In  re  Nichols,  78  Conn. ,  82  Atl. 

610. 
There  Is  error,  and  a  new  trial  Is  ordered. 


ATWOO0  T.  BUCKINGHAM. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
16,  1905.) 

1.   BXECUTOBS  AND  ADUINISTBATOBS— FaILUBK 
TO  FlLK  INVENTOBT  —  PENALTIES  —  REPEAL 

o*  Statute— Effect. 

Gen.  St.  1902,  f  1,  provides  that  the  repeal 
of  an  act  shall  not  affect  any  suit  or  prosecution 
pending  at  the  time  of  the  repeal  for  an  offense 
committed  or  for  the  recovery  of  a  penalty  or 
forfeiture  incurred  under  the  act  repealed. 
Held,  that  the  repeal  of  section  324,  providine 
for  the  recovery  of  a  penalty  from  an  adminis- 
trator for  his  unexcused  failure  to  file  an  in- 
ventory within  12  months  before  suit  brought 
to  recover  the  penalty,  while  effectual  to  pre- 
vent the  institution   of  new  actions   for  such 


delinquencies,  past  or  future,  ^d  not  affect  an 
action  pending  at  the  time  of  the  repeal  to  re- 
cover a  penalty  under  such  section. 

[Ed.  Note. — For  cases  in  point,  m*  toI.  44, 
Cent  Dig.  SUtates,  H  872-S74.] 

2.   SAIO— CORSTBUOTION   OT  STATUTE. 

Under  Gen  St  1902,  g  324,  hnposing  • 
penalty  on  an  administrator  for  bis  unexcused 
failure  to  file  an  inventory  for  12  months'  prior 
to  the  bringing  of  the  action  to  recover  mch 
penalty,  no  penalty  or  forfeiture  could  be  in- 
curred by  any  delmquency  before  suit  waa  in 
fact  instituted  to  recover  such  penalty. 
8.  Same— Retboactive  Opebation. 

Gen.  St  1902,  g  824,  providing  a  penalty 
for  an  administrator's  failure  to  file  an  in- 
ventory within  a  specified  time,  waa  repealed 
by  Act  June  21,  1905  (Pub.  Acta  1905,  p.  36a, 
c.  160),  and  later  in  the  session  Act  July  6, 
1905  (Pub.  AcU  1905,  p.  418,  c  217),  was  pass- 
ed, declaring  that  in  all  actions  pending  and 
brought  under  section  824  the  recovery  shall 
be  for  the  sum  of  $1  only,  as  the  forfeiture  for 
such  neglect  and  the  taxable  costs  of  the  court 
and  that  defendant  might  before  trial  tender 
such  sum  and  costs,  and  on  plaintiff's  refusal 
to  accept  the  same  be  should  not  recover  more. 
Held,  that  Act  July  6, 1905,  was  retroactive  and 
applied  to  pending  causes. 

4.  CONSTITTJTIONAL   IjAW— RETBOACTIVE    LSO- 
IBLATION. 

Act  July  6, 1905  (Pub.  Acts,  1905,  p.  418,  c. 
217),  pioviding  the  amount  recoverable  in  actions 
pending  to  recover  a  penalty  against  adminis- 
trators for  failure  to  file  an  inventory,  as  pro- 
vided by  Gen.  St  1902,  g  824,  was  not  uncon- 
stitutional because  retroactive;  there  being  no 
provision  in  the  State  Constitution  forbidding 
such  legislation. 

5.  SAitB— Vested  Rights. 

A  plaintiff,  in  a  suit  against  an  adminis- 
tratrix to  recover  a  penalty  imposed  by  Gen. 
St  1902,  g  824,  for  failure  to  file  an  inventory 
prior  to  the  bringing  of  the  action,  had  no 
vested  right  in  such  unenforced  penalty,  so  as 
to  render  unconstitutional,  as  impalrinj;  such 
rights.  Act  July  6,  1905  (Pub.  Acts  1905,  p. 
413,  c.  217),  providing  that  the  penalty  in 
pending  actions  under  section  324  shall  not  ex- 
ceed $1  In  costs. 

[Ed.  Note. — For  cases  in  point,  see  voL  10^ 
Cent  Dig.  Constitutional  Law,  g  233.] 

6.  Same— Obligation  of  Contbacts. 

No  contract  relation  existed  between  the 
state  and  the  person  suing  an  adminiHtratrix  to 
enforce  a  penalty  imposM  by  Gen.  St  1902,  g 
324,  for  her  failure  to  file  an  inventory,  as  pro- 
vided by  law,  so  as  to  render  Act  July  6,  1905 
(Pub.  Acts  1905,  p.  413,  c  217),  limiting  the 
recovery  in  sucli  actions  then  pending  to  $1 
and  costs,  unconstitutional  as  Impairing  the 
obligation  of  contracts. 

7.  Same— Ercboachment  on  Judiciabt. 

Act  July  6,  1905  (Pub.  Acts  1905,  p.  418, 
c  217),  limiting  the  recovery  In  pending  actions 
against  administrators  for  failure  to  file  an  in- 
ventory as  provided  by  law  to  $1  and  costs, 
was  a  proper  exercise  of  the  Legislature's  power 
to  declare  what  the  law  shall  be,  and  was  not 
an  encroachment  on  the  judiciary. 

8.  Same— EquAi,  Pbotection  of  Law. 

New  actions  to  recover  penalties  against 
administrators  for  failure  to  file  an  inventory 
as  provided  by  law  being  rendered  impossible 
by  the  repeal  of  Gen.  St  1902,  g  324,  author- 
izing the  recovery  of  a  penalty  for  such  failure. 
Act  July  6,  1905  (Pub.  Acto  190^  p.  413,  c 
217),  limiting  the  recovery  in  pending  actions 
under  such  section  to  $1  and  costs,  was  not 
unconstitutional,  as  depriving  plaintiSs  in  pend- 
ing suits  under  section  324,  as  distinguished 
from  those  who  might  prosecute  suits  under 
such  section,  of  the  equal  protection  of  the  laws. 
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Appeal  from  Court  of  Common  Pleas,  Fair- 
Held  County ;  Howard  J.  Curtis,  Judge. 

Action  by  D.  Preston  Atwood  against 
Annie  McLean  Buckingham  to  recover  a  for- 
feiture Incurred  by  defendant  as  an  admin- 
istratrix, for  unexcused  failure  to  file  an 
Inventory,  as  provided  by  Gen.  St.  1902, 
t  324.  From  a  Judgment  In  favor  of  plain- 
tiff for  the  limited  amount  provided  In  such 
acUona  by  Pub.  Acts  1905,  p.  413.  e.  217. 
plaintiff  appeals.    Affirmed. 

B.  P.  Arrlne  and  John  J.  Phelan,  for  ap- 
pellant Luden  F.  Burpee  and  S.  McLean 
Buckingham,  for  appellee. 

PRENTICE,    J.    The    plaintiff.    In    May, 

1904,  brought  bis  action  to  recover  $240,  as 
the  forfeiture  provided  by  section  324  of 
the  General  Statutes  of  1902,  claimed  to  have 
been  Incurred  by  the  defendant  as  an  ad- 
ministratrix through  her  unexcused  failure, 
for  the  12  months  prior  to  the  bringing  of 
the  action,  to  fi)e  an  inventory  as  provided 
by  law.  While  the  action  was  pending  the 
General  Assembly,  by  an  act  which  was 
approved  and  went  Into  effect  on  June  21, 

1905,  repealed  said  section.  Pub.  Acts  1905, 
p.  365,  c.  160.  Later  In  the  session,  by 
another  act  which  was  approved  and  went 
Into  effect  July  6,  1905,  It  was  enacted  that 
"In  all  cItII  actions  pending  In  the  courts 
of  the  state  brought  under  section  324  of 
the  General  Statutes  for  recovery  of  the 
forfeiture  therein  provided,  such  recovery 
shall  be  for  the  sum  of  one  dollar  only  as 
the  forfeiture  for  such  neglect  and  the  tax- 
able costs  of  court"  The  act  further  pro- 
vided that  the  defendant  might  before  trial 
tender  to  the  plaintiff  the  sum  of  one  dollar 
and  accrued  costs,  and  that  upon  the  plaln- 
tlfTs  refusal  to  accept  the  same  be  should 
not  recover  any  sum  In  excess  thereof.  Pub. 
Acts  1905,  p.  413,  c.  217.  The  defendant 
thereupon  filed  an  answer  In  which  she  set 
op  a  tender  of  the  sum  of  $1  and  the  amount 
of  taxable  costs  then  accrued.  To  this  an- 
swer the  plaintiff  demurred  and  assigned  as 
grounds  of  demurrer  various  reasons  Involv- 
ing the  construction  and  effect  of  the  two 
acts  of  1905  referred  to  and  the  constitu- 
tionality of  the  one  under  which  the  tender 
was  made  and  pleaded.  The  court  over- 
ruled the  demurrer,  and,  the  plaintiff  re- 
fusing to  plead  further,  rendered  Judgment 
that  the  plaintiff  recover  the  amount  of  the 
tender.    Of  this  action  he  complains. 

Section  1  of  the  General  Statutes  of  1902, 
provides,  among  other  things,  that  the  repeal 
of  an  act  shall  not  affect  any  suit  or  pros- 
ecution or  proceeding  pending  at  the  time 
of  the  repeal  for  an  offense  committed  or 
for  the  recovery  of  a  penalty  or  forfeiture 
Incurred  under  the  act  repealed,  and  that 
the  passage  or  repeal  of  an  act  should  not 
affect  any  action  then  pending.  The  repeal 
of  said  section  824  did  not,  therefore,  as  the 
defendant  concedes,  affect  the  plaintiff's  ac- 
tion  or  any   other   which   may   have  been 


pending  undei-  said  section.  The  repeal, 
however,  was  effectual  not  only  to  prevent 
the  Institution  of  new  actions  for  future 
delinquencies,  but  also  to  prevent  the  bring- 
ing of  such  actions  for  past  ones.  The 
plaintiff  has  erroneously  assumed  the  con- 
trary to  be  the  situation  as  respects  neglects 
which  antedated  the  repeal.  It  Is  the  well- 
settled  rule  that,  In  the  absence  of  a  saving 
clause  or  statute,  the  right  to  bring  suit 
to  recover  a  penalty  or  forfeiture  falls  with 
the  act  which  provides  It  Teaton  v.  United 
States,  5  Crancb,  281,  8  L.  Ed.  101 ;  Mary- 
land V.  Baltimore,  etc.,  R.  Co.,  3  How.  534, 
11  L.  Ed.  714;  Norrls  v.  Crocker,  13  How. 
431,  14  L.  Ed.  210;  Welch  v.  Wadsworth.  30 
Conn.  149,  79  Am.  Dec.  239.  There  was  no 
8t^'ing  clause  In  the  present  repealing  act. 
Section  1  of  the  General  Statutes  of  1902 
contains  the  general  provision  that  the  repeal 
of  an  act  should  not  affect  any  punishment, 
penalty,  or  forfeiture  Incurred  before  the  re- 
peal tsikes  effect.  But  no  penalty  or  for- 
feiture could  by  any  possibility  be  Incurred 
under  the  repealed  act  by  any  delinquent 
before  suit  was  In  fact  Instituted,  for  the 
all-sufOcient  reason,  if  for  no  other,  that  the 
section  expressly  provides  that  there  should 
be  no  forfeiture  Incurred  in  any  case  where 
the  delinquent  before  suit  la  brought  makes 
to  the  court  of  probate  an  acceptable  excuse 
for  his  delay.  The  absence  of  this  excuse  . 
at  the  moment  ^ult  Is  brought  is  thus  made 
one  of  the  conditions  of  forfeiture.  This 
the  plaintiff  recognized  when  be  framed  his 
complaint,  which  averred  the  absence  of  an 
accepted  excuse.  By  reason  of  this  condi- 
tion, no  incurred  forfeiture  was  possible  un- 
der the  act  until  the  status  of  the  party 
against  whom  a  forfeiture  was  sought  to  be 
enforced  was  by  the  bringing  of  an  action 
fixed  as  that  of  a  delinquent  subject  to  the 
statutory  penalty.  When,  therefore,  the  re- 
peal took  effect  there  was  an  end  to  all 
situations  which  could  furnish  the  basis  of 
new  actions.  Persons  who  had  escaped  suit 
might  be  in  neglect  but  none  of  them  had 
as  yet  become  subject  to  the  penalty  of  the 
statute,  and  it  could  not  then  have  been  fore- 
told that  any  one  of  them  would  ever  have 
become  so  bad  the  statute  continued  In  force. 
The  plaintiff  contends  that  said  chapter 
217,  which  is  the  act  which  reduces  the 
amount  of  the  forfeiture  and  under  which 
the  tender  was  made,  should  be  given  a  pro- 
spective application  only,  and  not  made  to 
retroact  upon  actions  already  brought  In 
aid  of  this  contention  it  is  said,  and  well 
said,  that  the  presumption  is  that  statutes 
are  intended  to  operate  prospectively,  and 
that  they  should  not  be  construed  as  having 
a  retrospective  effect  unless  their  terms 
show  clearly  and  unmistakably  a  legisla- 
tive intention  that  they  should  so  operate. 
Thames  Mfg.  Co.  v.  Lathrop,  7  Conn.  650; 
Plumb  V.  Sawyer,  21  Cbnn.  a">5;  Smith  v. 
Lyon,  44  Conn.  176;  Mlddletown  v.  New  Tork. 
N.  H.  &  H.  a  Co.,  62  Conn.  492.  27  AtL 
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119.  With  respect  to  the  present  act,  how- 
ever. It  Is  to  be  obserred  that  to  confine  Its 
oi)eration  to  suits  to  be  brongbt  Is  to  deny 
It  all  operation  whatsoever.  Its  subject- 
matter  Is  expressed  to  be  "all  civil  actions 
pending  In  the  courts  of  the  state  brought 
under  section  324  of  the  General  Statutes." 
We  Iiave  already  seen  that  the  only  actions 
which  could  by  any  possibility  ever  be  or  be- 
come pending  under  that  act  were  those  which 
were  pending  at  its  repeal,  which  antedated 
the  enactment  of  chapter  217.  The  lieglsla- 
ture  must  therefore  have  meant  by  pending 
actions  those  actions  or  none  at  all.  Further- 
more, if  chapter  217  be  read  in  connection 
with  chapter  160,  as  It  should  be,  It  will  be 
clearly  seen  that  by  the  two  acts  the  General 
Assembly,  at  its  session  in  1905,  undertook 
to  deal  with  the  whole  situation  presented  by 
litigation,  actual  or  possible,  which  might 
arise  under  said  section  324.  In  the  first  it 
was  sought  to  prevent  all  new  actions;  by 
the  second  to  deal  with  those  which  had  been 
begun.  These  considerations,  when  taken  in 
connection  with  the  natural  meaning  of  the  ' 
language  employed  In  chapter  217,  leave  no 
room  for  doubt  as  to  the  legislative  Intent, 
and  that  the  legislative  command  was  there- 
by expressly  given  that  the  right  of  recovery 
In  all  actions  then  pending  under  section 
324,  should  be  controlled  and  limited  as 
therein  provided.  In  the  presence  of  this  ex- 
press command  the  saving  clauses  contained 
in  section  1  of  the  General  Statutes,  which 
have  been  already  noticed,  of  course,  be- 
come Ineffective.  They  are  but  legislative 
enactments,  and  must  yield  to  the  later  ex- 
pression of  the  legislative  will. 

The  plaintiff  next  claims  that,  In  so  far 
as  chapter  217  professes  to  operate  upon 
actions  pending  at  the  time  of  its  enactment, 
it  is  unconstitutional.  Three  reasons  are 
assigned  for  this  conclusion,  to  wit:  (1) 
Because  it  is  thus  made  to  retroact  to  divest 
vested  rights;  (2)  because  thereby  contract 
obligations  are  impaired;  and  (3)  because  it 
thus  becomes  an  unlawful  attempt  of  the 
legislative  department  to  dictate  to.  Interfere 
with,  direct,  and  coerce  the  Judicial  depart- 
ment in  respect  to  its  Judicial  functions  in 
the  rendition  of  a  Judgment  It  is  further 
urged  that,  If  the  act  Is  to  be  Interpreted  as 
applying  solely  to  actions  pending  at  the  time 
of  its  enactment.  It  is  unconstitutional  for 
the  further  reason  that  it  denies  to  the  plain- 
tiff and  all  others  whose  actions  were  pend- 
ing the  equal  protection  of  the  laws.  There 
is  no  provision  in  our  Constitution  forbidding 
retrospective  legislation.  Such  legislation  Is 
not  of  itself  unlawful.  Curtis  v.  Whitney, 
13  Wall.  68,  20  L.  Ed.  513.  The  present  stat- 
ute could  affect  no  vested  rights.  The  plain- 
tiffs, in  actions  for  the  recovery  of  forfeitures 
under  said  section  324  which  were  pending 
when  said  chapter  217  went  Into  effect,  had 
not  at  that  time  acquired  a  vested  right  to 
such  forfeitures.  "No  person  has  a  vested 
right  In  an  unenforced  penalty."    Norrls  v. 


Crocker.  13  How.  429,  14  L.  Ed.  210;  Welch 
V.  Wadsworth,  30  Obnn.  149,  79  Am.  Dec.  239; 
Mix  V.  Illinois  Central  R.  Co.,  116  111.  502,  6 
N.  E.  42;  Railway  v.  Wells,  65  Ohio  St  313, 
62  N.  E.  332,  58  Ia  R.  A  651;  Bank  of  St 
Mary's  v.  State,  12  6a.  475;  Anderson  v. 
Byrnes,  122  Oal.  272,  54  Pac.  821. 

The  claim  which  is  based  upon  a  supposed 
contract  relation  between  the  state  and  the 
claimant  of  a  forfeiture,  said  to  be  created 
by  the  enactment  of  said  section  324  and 
the  Institution  of  an  action  to  recover  the 
forfeiture.  Is  wholly  without  foundation.  "A 
forfeiture  Is  to  be  regarded  as  a  punishment 
Inflicted  for  a  violation  of  some  duty  enjoined 
upon  the  party  by  law."  Maryland  v.  Balti- 
more &  O.  R.  Co.,  8  How.  534,  552,  11  L.  Ed 
714.  When  a  law  is  enacted  providing  for 
such  a  punishment  to  inure  to  the  benefit 
of  another,  the  right  of  the  state  to  amelio- 
rate or  remit  that  punishment  at  its  pleasure 
is  unrestrained,  and  no  contractual  relation 
between  the  state  and  any  person  Is  created 
either  by  force  of  the  enactment  itself  or 
by  the  combined  force  of  the  enactment  and 
the  Institution  of  proceedings  under  it  which 
imposes  such  a  restraint.  The  analogy 
sought  to  be  drawn  between  statutes  <rfrer- 
ing  rewards  and  those  imposing  a  for- 
feiture for  the  benefit  of  whomsoever  should 
sue  therefor  entirely  fails.  The  former  con- 
tain the  conditions  of  a  contract;  the  latter 
do  not  The  many  cases,  of  which  certain 
have  been  cited  which  effectually  determine 
that  no  vested  right  Is  acquired  by  the  insti- 
tution of  an  action  to  recover  a  forfeiture, 
are  directly  in  point  It  is  the  province  of 
the  legislative  department  to  define  rights 
and  prescribe  remedies;  of  the  Judicial  to 
construe  legislative  enactments,  determine 
the  rights  secured  thereby,  and  apply  the 
remedies  prescribed.  Chapter  217  deals  with 
the  remedy  for  a  violation  of  a  statutory 
duty.  In  this  the  General  Assembly  was 
not  invading  the  Judicial  province;  neither 
was  it  thereby  interfering  with,  dictating 
to,  or  coercing  the  Judicial  department. 
"To  declare  what  the  law  is  or  has  been 
is  a  Judicial  power;  to  declare  what  it  shall 
be  is  legislative."  Dash  v.  Van  Kleedc,  7 
Johns.  477,  498,  5  Am.  Dec.  291. 

If  more  was  necessary  to  Justify  our  con- 
clusions that  the  provisions  of  chapter  217, 
although  operating  upon  pending  actions, 
were  not  unconstitutional  for  any  of  the  rea- 
sons thus  far  discussed,  that  Justification 
would  be  found  in  a  long  line  of  decisions 
including  those  of  the  Supreme  Court  of  the 
United  States  and  our  own,  uniformly  hold- 
ing that  the  power  of  legislative  bodies  to 
repeal  acts  prescribing  penalties  and  for- 
feitures in  such  manner  as  to  prevent  re- 
coveries in  pending  suits  is,  in  the  absence 
of  special  constitutional  limitations,  not 
found  In  our  Constitution,  full  and  ample. 
Norrls  v.  Crocker,  13  How.  429,  14  h.  Ed. 
210;  Welch  v.  Wadsworth,  30  Conn.  149,  79 
Am.  Dec.  239 ;  Butler  v.  Palmer,  I  Hill,  324 ; 
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Lewis  T.  Foster,  1  N.  H.  61 ;  Oriental  Bank  t. 
Freese,  18  Me.  109,  30  Am.  Dec.  701 ;  Mix  v. 
Illinois  Central  R.  Co.,  116  III.  502,  6  N.  B. 
42;  Railway  v.  Wells,  65  Ohio  St  313,  62  N. 
B.  832,  58  L.  R.  A.  651 ;  Bay  City,  etc.,  R.  Co. 
T.  Aostln,  21  Mich.  390 ;  Anderson  t.  Byrnes, 
122  CaL  272,  54  Pac.  821 ;  Bank  of  St  Ma- 
ry's T.  State,  12  Ga.  475;  Conunonwealtb  v. 
Standard  OH  Co..  101  Pa.  150;  State  t.  Vil- 
lage of  Passaic,  36  N.  J.  Law,  382 ;  Musgrove 
T.  V.  &  N.  R.  Co.,  50  Miss.  677 ;  Pope  v.  Lewis, 
4  Ala.  489. 

Tbe  plaintiffs  final  claim,  that  chapter  217 
denies  to  him  and  all  others  who  may  have 
had  snits  pending  the  equal  protection  of  the 
laws,  is  based  upon  the  assomption  that  it 
singles  out  for  discriminating  action  a  por- 
tion only  of  those  who  might  prosecute  suits 
nnder  the  repealed  section  324.  This  assump- 
tion we  have  already  bad  occasion  to  see  was 
a  mistaken  one,  since  new  actions  were  made 
impossible  by  tbe  repeal.  That  being  so,  the 
amelioration  of  tbe  penalty  contained  in  chap- 
ter 217  was  one  which  affected  alike  all  ac- 
tions which  were  then,  or  ever  could  be,  pend- 
ing, and  there  was  no  singling  out  of  persons 
to  be  reached  by  tbe  new  legislation,  and  no 
arbitrary  or  unreasonable  classification  made. 
Tbe  plaintiff's  argument  necessarily  falls 
with  the  assumption.  Cotting  v.  Kansas  City 
Stock  Yards,  183  U.  S.  79,  111,  22  Sup.  Ct  30, 
46  L.  Ed.  92;  Norwich  G.  &  B.  Co.  v.  Nor- 
wich, 76  Conn.  5a5.  573.  57  Atl.  746. 

There  is  no  error.  Tbe  other  Judges  con- 
curred. 


BOUTON  V.  BEERS. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
15,  1905.) 

FBATTDUUiNT     CoNVBYANCES   —   VALIDITY     AS 

BcTWKEN  Pasties. 

A  conveyance  of  his  property  by  a  debtor 
to  another  is  valid  as  between  tbe  parties,  not- 
withstanding the  debtor  intended  thereby  to 
place  the  property  beyond  the  reach  of  creditors, 
and  his  grantee  had  knowledge  thereof ;  the 
transaction  being  voidable  only  as  against  those 
who  might  be  defrauded  thereby. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Ceat.  Dig.  E'raudolent  Conveyances,  §  523.] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County ;  Howard  J.  Curtis,  Judge. 

Action  by  Foster  Bouton  against  Carrie 
Beers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    No  error. 

Tbe  complaint  alleges,  In  substance,  that 
on  April  30,  1902,  the  plaintiff  conveyed 
by  warranty  deed  to  the  defendant  the  tract 
of  land  described,  with  the  following  condi- 
tion for  reconveyance  expressed  In  the  deed: 
"And  It  is  further  agreed  and  understood  by 
and  between  the  parties  that  the  grantee 
herein  shall  deed  back  tbe  above-descrltied 
premises  to  the  grantor  herein  at  any  time 
within  tbe  period  of  five  years  from  the  date 
hereof,  if  so  desired  by  the  grantor  herein 
upon  tbe  payment  of  $5.00  to  the  grantee 


herein";  that  said  deed  was  duly  recorded; 
that  on  March  22,  1904,  tbe  plaintiff  tender- 
ed to  the  defendant  the  sum  of  $5  and  a 
proper  deed  of  reconveyance,  and  demanded 
of  tbe  defendant  that  she  execute  and  deliver 
the  same  in  fulfillment  of  her  said  agree- 
ment; that  the  defendant  then  refused  to 
execute  said  deed  and  to  execute  any  deed 
of  conveyance  to  tbe  plaintiff,  and  claims  by 
way  of  equitable  relief  Judgment  for  specific 
performance  or  a  decree  vesting  the  title  of 
said  land  in  the  plaintiff.  Tbe  defendant's 
answer  substantially  admits  the  allegations 
of  the  complaint  and  avers  by  way  of  sec- 
ond defense  that  Just  before  the  execution 
of  tbe  deed  the  plaintiff  was  guilty  of  in- 
tolerable cruelty  to  bis  wife,  by  acts  which 
compelled  her  to  leave  bis  bouse,  and  that 
she  left  bis  house  for  several  months,  re- 
turning to  him  late  in  the  fall  of  the  same 
year;  that  the  plaintiff  executed  the  deed 
mentioned  in  tbe  complaint  and  delivered 
the  same  to  tbe  defendant  for  the  purpose 
of  preventing  his  wife  from  placing  an  at- 
tachment for  alimony  in  case  she  brought 
divorce  proceedings,  and  to  prevent  her 
obtaining  said  alimony.  To  this  second  de- 
fense tbe  plaintiff  demurred,  and  tbe  claim- 
ed error  of  the  court  in  sustaining  the  de- 
murrer Is  the  only  reason  of  appeal  assigned. 

William  H.  Cable,  for  appellant  Howard 
W,  Taylor,  for  appellee. 

HAMBRSLBT,  J.  (after  stating  the  facts). 
The  plaintiff  urges  with  much  force  that  tbe 
deed  of  April  30,  1902,  from  tbe  plaintiff 
to  the  defendant  cannot  be  regarded  as  a 
fraudulent  conveyance,  either  at  the  time 
of  its  execution  or  at  the  commencement  of 
this  action  within  tbe  meaning  of  tbe  law 
defining  such  conveyances  and  declaring 
them  to  be  void  as  against  creditors;  but 
that  question  is  not  necessarily  Involved  In 
this  case.  No  attempt  is  here  made  to  set 
aside  tbe  deed  as  void  as  against  the  plaln- 
tlfTs  wife.  Tbe  plaintiff  does  not  seek  to 
set  aside  or  reform  the  deed  for  the  purpose 
of  compelling  tbe  defendant  to  execute  a  se- 
cret trust  In  respect  to  property  given  to  her, 
with  intent  thereby  to  defraud  tbe  plaln- 
tlffs  creditors.  This  action  seeks  to  com- 
pel tbe  defendant  to  execute  an  agreement 
entered  Into  by  her  and  expressed  in  a  deed 
of  land  duly  recorded.  The  defendant  admits 
ber  agreement  and  that  by  tbe  terms  of  tbe 
deed  conveying  tbe  land  to  ber  she  is  under 
obligation  to  reconvey  the  land  to  the  plain- 
tiff upon  tbe  payment  of  $5,  and  claims  that 
the  facts  stated  in  ber  second  defense  are 
sufllcient  in  law  to  Justify  her  in  refusing 
to  carJ7  out  her  agreement  This  claim  is 
not  maintainable.  A  conveyance  of  his  prop- 
erty by  a  debtor  to  another,  so  made  as  to 
be  valid  and  binding  between  the  parties,  is 
valid  as  l)etween  them,  notwithstanding  the 
debtor  intended  thereby  to  place  his  property 
beyond  the  reach  of  creditors,  and  bis  gran- 
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tee  knew  of  bis  Inteution.  Tbe  transaction  f 
is  not  tnrpis  causa,  and  therefore  void,  but 
Is  only  voidable  aa  against  tbose  who  luigbt 
be  defrauded  thereby,  and,  until  avoided,  Is 
valid  and  binding,  Tbe  parties  to  sucb 
transaction,  as  between  each  other,  will  not 
be  permitted  to  prove  their  fraudulent  par- 
pose  in  order  to  escape  the  obligations  of 
their  contract.  The  grantor  will  not  be  per- 
mitted to  prove  bis  own  fraudulent  purpose 
In  order  to  avoid  the  valid  contract  he  has 
made;  nor  will  the  grantee  be  permitted  to 
prove  the  fraud  in  which  he  participated 
for  the  purpose  of  avoiding  the  obligations 
of  bis  valid  contract.  This  rale  rests  largely 
upon  considerations  of  public  policy,  and  has 
been  stringently  enforced.  Nichols  v.  Mc- 
Carthy, 53  Conn.  299,  23  Atl.  93.  55  Am.  Rep. 
105;  Stores  v.  Snow.  1  Root,  181;  Chapin  v. 
Pease,  10  Conn.  69,  72,  25  Am.  Dec.  66; 
Bonesteel  v.  Sullivan,  104  Pa.  9;  Dyer  v. 
Homer,  22  Pick.  C^faas.)  253.  267;  Harvey  v. 
Varney,  98  Mass.  118;  Clemens  v.  Clemens, 
28  Wis.  637,  9  Am.  Rep.  520;  Greentbal  v. 
Lincoln,  Seyms  &  Co.,  67  Conn.  372,  376,  35 
Atl.  266. 

Upon  the  facts  stated  in  tbe  complaint,  and 
in  the  defendant's  second  defense  the  plaln- 
ttft  was  plainly  entitled  to  the  relief  asked, 
and  the  defendant  could  not  escape  the  per- 
formance of  her  admitted  obligation  by  prov- 
ing that  the  plaintiff  executed,  and  she  accept- 
ed, tbe  deed  in  question  for  the  purposes 
alleged  by  her,  even  If  that  fact  rendered  the 
deed  void  as  against  the  plalntlfT's  wife.  Tbe 
demurrer  to  the  second  defense  was  properly 
sustained  by  tbe  trial  court 

There  Is  no  error  In  the  Judgment  of  the 
court  of  common  pleas.  The  other  Judges 
concurred. 


FITZMAURICB   v.   CONNECTICUT  RY.   ft 
LIGHTING  CO, 

(Supreme  Court  of  Errors  of  Connecticut    Dec 
15,  1905.) 

Neoligenob  —  Condition  —  Use  of  Land  — 

Cabb  Required  as  to  Ciiiloben. 
In  an  action  for  negligence,  It  appeared 
that  plaintiff,  an  infant  about  three  years  of 
Bge,  while  living  with  her  parents,  strayed 
upon  defendant's  land  and  climbed  upon  or  fell 
into  a  pile  of  hot  soot  Defendant's  land  had 
been  used  as  a  dumping  ground  for  soot  from  a 
heating  plant  for  several  years,  and  was  practi- 
cally an  open  lot:  the  fences  having  been  down 
ever  since  defendant  bought  it  There  was 
nothing  on  the  land  likely  to  attract  children, 
the  place  of  tbe  injury  was  not  on  or  near  a 
thoroughfare,  and  it  had  never  been  used  as  a 
playground  or  place  of  resort  for  children. 
Held,  that  defendant  was  not  liable  for  failure 
to  guard  against  sucb  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  §§  45,  47.] 

Appeal  from  Superior  Court,  New  Haven 
County;  Silas  A.  Robinson,  Judge. 

Action  by  Vera  Fltzmaurlce,  by  her  next 
friend,  against  tbe  Connecticut  Railway  tc 
Lighting   Company,    for   Injuries    resulting 


from  d^endanfs  alleged  negligence.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Afllrmed. 

John  J.  Walsh  and  John  Keogb,  for  ap- 
pellant   William   T.   Hincks,   for   appellee. 

HALL,  J.  The  plaintiff,  an  infant  about 
three  years  of  age,  bring;s  this  action  by 
her  next  friend.  On  tbe  day  alleged  in  the 
complaint  while  living  with  her  parents 
in  a  bouse  belonging  to  her  uncle,  Patrick 
Fitzmaurlce,  she  strayed  upon  the  defend- 
ant's land,  and  either  climbed  upon  or  fell 
into  a  pile  of  hot  eoot,  which  one  of  tbe  de- 
fendant's workmen  had  that  day  dumped 
in  the  defendant's  yard,  and  was  severely 
burned.  Upon  the  following  facts  the  trial 
court  held  that  she  was  not  entitled  to  a 
Judgment  for  substantial  damages:  Tbe 
back  yard  of  tbe  premises  of  said  Patrick 
Fitsmaurice  extended  along  the  west  side 
of  land  purchased  by  tbe  defendant,  about 
five  years  before  tbe  time  of  accident, 
as  a  place  upon  which  to  dump  asbes  and 
soot  from  the  furnace  of  its  power  bouse 
located  upon  land  adjoining  on  tbe  west 
that  of  said  Patrick  FItzmnurice.  This  land, 
in  the  rear  of  the  defendant's  premises, 
bad  been  used  by  the  defendant  as  such 
a  dumping  ground  ever  since  Its  purchase 
in  substantially  tbe  same  manner  as  on  the 
day  of  the  accident  It  was  practically  an 
open  lot;  the  fences  on  tbe  east  and  west 
sides  of  It  having  been  down  or  in  a  dilapi- 
dated condition  ever  since  the  company 
bought  It.  It  did  not  appear  that  there  bad 
been  any  division  of  the  fence  between  tbe 
defendant's  and  Patrick  Fltzmanrlce's  land 
for  the  purpose  of  repair.  During  most  of 
the  time  while  this  yard  bad  been  so  used, 
the  accumulated  ashes  had  formed  a  pile 
15  to  20  feet  wide,  extending  30  or  40  feet 
from  the  rear  of  the  power  house,  and  slop- 
ing from  a  height  of  3  or  4  feet  down  to  tbe 
ground,  at  what  remained  of  tbe  divisional 
fence  between  the  land  of  tbe  defendant 
and  that  of  said  Patrick  Fltzmaurlce.  While 
cinders  and  material  from  the  dump  some- 
times slid  down  this  slope  upon  tbe  Fltz- 
maurlce property,  the  ashes  did  not  extend 
over  upon  it  to  any  considerable  extent 
at  tbe  time  of  tbe  accident  The  ash  pile 
was  distant  from  tbe  street,  and  upon  land 
not  used  by  any  one  as  a  thoroughfare. 
Poor  people  of  the  neighborhood  sometimes 
raked  over  the  edges  of  the  pile  for  coke, 
and  were  not  driven  away  by  the  defendant 
The  place  was  not  one  likely  to  attract  chil- 
dren, nor  was  there  anj-thlng  to  cause  the 
defendant  to  anticipate  that  a  child  of  tbe 
plaintiff's  age  would  stray  unattended  upon 
tbe  premises  and  be  injured.  The  plaintiff 
bad  never  gone  upon  the  defendant's  lot 
before,  nor  had  any  one  been  burned  by 
tbe  ashes  or  soot  upon  said  land.  The  soot 
by  which  the  plaintiff  was  burned  was 
dumped  by  the  defendant's  workman  upon 
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the  Bide  of  defendant's  lot  most  distant  from 
the  Fltzmaurlce  property  during  the  fore- 
noon of  the  day  of  the  accident,  which  oc- 
cnred  at  about  1 :30  in  the  afternoon.  There 
was  nothing  In  tlie  appearance  of  the  pile 
of  soot  to  Indicate  its  heat  The  defendant 
knew  that  the  soot  thus  thrown  out  retained 
its  heat  for  a  considerable  time,  but  did  not 
throw  water  upon  it  or  attempt  to  cool  it  in 
any  other  way.  The  trial  court  held  that 
under  these  circumstances  the  defendant  was 
not  negligent,  and  that  the  injury  to  the 
plaintiff  was  due  to  her  "infantile  inexperi- 
ence and  helplessness." 

Of  the  six  reasons  of  the  plaintUf  s  appeal 
the  first,  third,  and  fourth  may  be  dismissed 
with  the  statement  that  the  rulings  assigned 
by  them  as  erroneous  do  not  appear  to  have 
been  made  by  the  trial  court  The  remain- 
ing reasons  of  appeal  are,  in  substance,  that 
the  court  erred  in  holding  that  there  was 
no  implied  invitation  to  the  plaintiff  to  come 
upon  the  defendant's  premises,  that  the  facts 
did  not  make  the  doctrine  of  "attractive 
nuisance"  applicable,  and  that  the  defendant 
was  not  required  to  protect  and  safeguard 
the  heated  soot  and  ash  pile  upon  Its  land. 
None  of  these  assignments  of  error  can  be 
snstained  upon  the  facts  found  by  the  trial 
court 

In  support  of  his  claims  the  plaintiff's 
counsel  cites  the  case  of  Blrge  v.  Oardner, 
19  Conn.  507,  50  Am.  Dec.  261,  and  many 
cases  of  injuries  to  children  whose  presence 
upon  the  defendant's  premises  and  near  the 
dangerous  object  should  have  been  reason- 
ably anticipated  by  the  defendant  In  Birge  v. 
Oardner  the  defendant  was  held  liable  upon 
the  ground  that  he  was  negligent  in  placing 
a  heavy  gate  upon  or  near  the  line  of  a  lane  or 
public  passway  over  which  the  plaintiff,  a 
child  under  seven  years  of  age,  and  other 
children  and  persons,  were  accustomed  to 
pass  in  going  to  and  from  the  highway,  to 
and  from  their  homes,  and  because  the  gate, 
although  upon  the  defendant's  land,  was  left 
in  such  an  insecure  condition  that  it  fell  up- 
on the  plaintiff,  when,  as  the  defendant 
claimed  to  have  proved,  he  put  his  bands  up- 
on it  and  shook  it  as  he  was  passing  along 
the  lane  from  the  highway  to  his  home. 
The  opinion  states  that  the  court  did  not  de- 
cide whether  the  plaintiff  was  a  trespasser 
or  not,  but  that,  If  be  was,  the  defendant 
might  properly  have  been  found  guilty  of 
such  gross  negligence  as  to  render  him  re- 
sponsible, as  in  cases  of  Injuries  to  trespass- 
ers by  spring  guns  and  mantraps  placed 
by  the  owners  of  land  upon  their  property. 
E^vidently  the  gross  negligence  of  which  tie 
might  have  been  found  guilty  was  the  care- 
less leaving  of  this  insecurely  fastened  and 
beav^  gate,  where  he  bad  reason  to  know  it 
was  liable  to  fall  upon  jjersons  who  might 
be  lawfully  using  the  public  passway. 

The  case  at  bar  differs  from  Blrge  v.  Oard- 
ner, in  that  in  the  present  case  it  appears 


that  the  plaintiff  was  a  mere  trespasser  upon 
the  defendant's  land,  that  the  object  of  dan- 
ger was  not  on  or  near  land  used  as  a 
thoroughfare,  and  that  the  presence  of  an 
unattended  child  of  the  plaintiff's  age  near 
It  was  not  reasonably  to  have  been  anticipat- 
ed. It  differs  from  most  of  the  other  cases 
cited  of  injuries  to  children  either  in  the  fact 
that  the  present  defendant's  land  was  never 
used  as  a  playground  or  place  of  resort  for 
children,  or  in  the  fact  that  the  dangerous 
object  was  not  in  the  present  case  calculated 
to  attract  or  interest  children.  The  owners 
of  land  are  not  required  in  using  It  for  legit- 
imate purposes  to  guard  against  every  pos- 
sible danger  to  children.  To  children  whose 
presence  upon  the  premises  could  not  reason- 
ably have  been  anticipated  they  owe  no  duty 
to  keep  their  land  free  from  dangerous  con- 
ditions. As  the  facts  show  that  the  defend- 
ant had  no  reason  to  anticipate  tliat  a  young 
and  unattended  child  like  the  plaintiff  might 
come  into  this  dump  yard  and  upon  or  near 
this  pile  of  hot  ashes  or  soot,  it  is  not  liable 
for  the  injury  sustained  by  the  plaintiff. 

There  is  no  error.    The  other  Judges  con- 
curred. 


STATE  ▼.  SLINET  et  aL 

(Supreme  Court  of  Errors  of  Connecticnt    Dec. 
16,  1905.) 

Wnxa—ConsistronoH— Absolute  ob  LnnT- 

KD  ESIAIB  III  PeBSONAI.  PBOFEBTT. 

Testatrix,  after  disposing  of  the  bulk  of 
her  estate,  bequeathed  the  residue  to  K.,  in 
trust  "for  the  purpose  of  paying  the  premiams 
on  a  certain  policy  of  insurance  on  the  life  of - 
M.,  •  •  •  and,  if  any  money  remains  after 
paying  said  premiums,  I  give,  devise,  and  be- 
queath the  use,  improvement.  Income,  and  en- 
joyment of  the  same  to  said  K.,  and  upon  the 
death  of  said  M.  said  trust  shall  cease,  and 
thereafter  I  give,  bequeath,  and  devise  the  use, 
improvement  income,  and  enjoyment  of  said 
rest  and  residue  of  my  estate  to  said  K.  during 
his  natural  life,  and  upon  the  death  of  said  K., 
I  give,  devise,  and  oeaueath  said  rest  and 
residue  to  others."  Held,  that  after  the  pay- 
ment of  the  premiums  referred  to  the  residue 
of  income  in  excess  of  such  payments  t>eIonged 
to  K.  absolutely. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  Comity ;  Jacob  B.  Ullman,  Judge. 

Action  by  the  state  of  Connecticut  against 
John  T.  Sliney,  administrator  of  the  estate  of 
Bernard  F.  Klvlan,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
AfBrmed. 

William  A.  Wright,  for  the  State.  Edmund 
Zacher,  for  appellees. 

TORRANCE,  G.  J.  This  case  involves  the 
construction  of  the  eleventh  section  of  the 
will  of  Mary  Oallagher,  who  died  in  Septem- 
ber, 1892.  In  that  section  she  created  a 
trust  and  appointed  as  trustee  thereof  her 
son-ln-Iaw  Bernard  F.  Kivlan.  After  settling 
her  estate  as  executor,  Kivlan  In  January, 
1894,  qualified  as  such  trustee,  and  gave  the 
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bond  In  rait,  executed  by  himself,  aa  princi- 
pal, and  three  anretlea.  Kiylan  died  In  April, 
\W&,  and  one  of  the  sureties  died  In  Feb- 
ruary, 1003,  and  this  suit  Is  against  KiTlan's 
estate,  the  two  surrlvlng  sureties,  and  the 
estate  of  the  deceased  surety.  The  trust  es- 
tate consisted  of  money  In  savings  banlc,  and 
notes  secured  by  mortgage.  Between  Jan- 
uary, 1894,  and  the  time  of  his  death,  in 
April,  1902,  Eivlan,  as  trustee,  received  an 
Income  from  the  trust  fund,  in  excess  of 
premiums  paid  and  other  proper  charges, 
amoimtlng  In  all  to  the  sum  of  $421.68,  for 
which  neither  he  nor  his  estate  has  ever  ac- 
counted. This  suit  is  brought  to  recover  the 
amount  so  received.  McOuire  survived  Klv- 
lan.  In  the  trial  court  the  defendants  claim- 
ed that  the  money  so  received  belonged  to 
Klvlan  under  the  terms  of  the  will,  and  the 
court  sustained  that  claim,  and  whether  it 
erred  in  so  doing  depends  upon  the  con- 
struction of  the  eleventh  clause  of  the  will. 
The  will  contains  12  clauses.  The  first 
merely  directs  the  payment  of  debts  and 
funeral  expenses,  and  the  twelfth  appoints 
Klvlan  as  executor.  In  the  second  the  testa- 
trix devises  certain  real  estate  to  certain 
children  of  her  brother,  Patrick  Williams. 
In  the  third,  fourth,  and  fifth  she  devises 
real  estate  to  three  of  the  children  of  Ellen 
Williams,  and  in  the  sixth  she  gives  certain 
sums  of  money  to  each  of  the  remaining  two 
children  of  Kllen  Williams.  In  the  seventh, 
eighth,  and  ninth  clauses  she  makes  certain 
bequests  of  money  to  divers  persons.  In  the 
tenth  clause  she  gives  her  son-in-law,  Kivlan, 
the  life  use  of  certain  real  estate,  and  gives 
the  remainder  over  to  the  children  of  Ellen 
Williams.  The  eleventh  clause  reads  as  fol- 
lows: "All  the  rest  and  residue  of  my  estate 
I  give,  devise,  and  bequeath  to  said  Bernard 
F.  Klvlan,  In  trust,  however,  and  for  the 
purpose  of  paying  the  premiums  on  a  certain 
policy  of  insurance  on  the  life  of  John  Mc- 
Gulre  of  said  Branford;  and  if  any  money 
remains  after  paying  said  premiums,  I  give, 
devise,  and  bequeath  the  use,  Improvement, 
income,  and  enjoyment  of  the  same  to  said 
Bernard  F.  Klvlan;  and  upon  the  death  of 
said  John  McOuire  said  trust  shall  cease; 
and  thereafter  I  give,  devise,  and  bequeath 
the  use.  Improvement,  income,  and  enjoyment 
of  said  rest  and  residue  of  my  estate  to  said 
Bernard  F.  Kivlan  during  his  natural  life, 
and  upon  the  death  of  said  Bernard  F.  Kivlan 
I  give,  devise,  and  bequeath  said  rest  and 
residue  of  my  estate  to  the  children  of  said 
Ellen  Williams,  to  be  theirs  and  their  heirs, 
forever,  in  fee  simple ;  and  in  the  case  of  the 
death  of  any  of  the  said  children  of  Ellen  Wil- 
liams before  my  decease,  I  give,  devise,  and 
bequeath  to  the  children  of  said  children  of 
Ellen  Williams  the  share  that  the  parents 
would  have  been  eutltled  to  if  living."  The 
dispute  between  the  parties  arises  out  of 
these  words  of  the  eleventh  clause:  "And  If 
any  money  remains  after  paying  said  premi- 
ums, I  give,  devise,  and  bequeath  the  use,  im- 


provement, income  and  enjoyment  of  tbp 
same  to  said  Bernard  F.  Kivlan." 

The  state  contends  that  under  these  words 
Klvlan  took  only  the  use  of  the  sums  re- 
ceived by  him  as  Income  in  excess  of  premi- 
ums and  charges;  while  the  defendants  claim 
that  he  took  such  sums  as  his  own.  We 
think  the  claim  of  the  defendants  must  be 
sustained.  In  the  clauses  of  her  will  pre- 
ceding the  eleventh  the  testatrix  bad  dis- 
posed of  the  great  bulk  of  her  estate  appar- 
ently, and  her  main  object  In  the  eleventh 
seems  to  be  to  provide  for  the  payment  of 
the  premiums  upon  the  McGuire  policy  as 
they  should  become  due  from  time  to  time 
She  doubtless  knew  the  amount  of  the  resi- 
due of  her  estate  which  would  be  required 
to  meet  them.  That  residue  consisted  en- 
tirely of  money  and  notes  secured  by  mort- 
gage, the  equivalent  of  money,  and  she  de- 
votes the  whole  of  It,  principal  as  well  as 
income,  to  the  payment  of  the  premiums. 
Upon  a  careful  reading  of  the  eleventh 
clause  of  the  will  we  think  It  clear  that  the 
testatrix  intended  (1)  that  the  premiums 
should  be  paid  at  all  events,  even  If  it  took 
the  entire  residue  to  make  them;  (2)  that  If 
after  the  payment  of  premiums  from  time  to 
time,  there  should  be  income  from  the  resi- 
due in  excess  of  such  payments,  that  excess 
should  belong  to  Klvlan;  (3)  that  at  Mc- 
Gulre's  death  the  entire  income  of  the  resi- 
due should  belong  to  Klvlan  for  life;  and  (4) 
that  at  Klvlan's  death  the  residue  ^ould  g3 
to  the  children  of  Ellen  Williams.  By  the 
clause  in  question  the  testatrix  intended  to 
benefit  three,  and  only  three,  parties — ^Mc- 
Guire, Klvlan,  and  the  children  of  Ellen 
Williams.  McGulre  was  to  have  his  premi- 
ums paid,  Klvlan  was  to  have  the  income 
of  the  trust  fund  not  required  to  pay  premi- 
ums, and  the  children  of  Mrs.  Williams  were 
to  have  that  fund  as  it  should  be  when  the 
payment  of  premiums  ceased.  In  short,  we 
think  the  eleventh  clause,  when  read. as  a 
whole  in  the  light  of  the  facts  found  and  of 
the  other  parts  of  the  will,  shows  a  clear 
Intent  that  Klvlan  should  have  all  the  income 
from  the  residue  not  Deeded  for  the  payment 
of  premiums. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


WATERTOWN  SAV.  BANK  v,  MATTOON 

et   al. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
15,  1905.) 

1.    PaiWCIPAl.  AND  SUKETT — CbEATIOW  OF  RELA- 
TION— Fraud — Conceai-ment. 

Gen.  St  1902,  |  344,'>  provides  that  the 
treasurer  of  every  savings  bank  shall  give  a 
bond,  payable  to  the  bank,  to  the  satisfoction 
and  acceptance  of  the  directors.  Beld.  that  in- 
EHmuch  as  the  bond  is  for  the  benefit  of  the 
public,  and  the  only  duty  Imposed  by  statute 
upon  the  directors  with  reference  to  it  is  the 
duty  of  accepting  or  rejpcting  It,  their  fraud  Id 
failing  to  inform  the  sureties,  when  the  bond 
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vos  given,  that  the  treasurer  had  already  em- 
benled  funds,  did  not  release  the  sureties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety,  fi  87,  89.} 

2.  Sakk. 

Where  the  sureties  on  the  bond  of  a  bank 
treasnr^r  did  not  sign  at  the  request  of  the  di- 
rectors, or  In  their  presence,  and  the  sureties 
did  not  apply  to  the  directors  for  any  informa- 
tion concerning  the  character  or  conduct  of 
the  treasurer,  the  fact  that  the  directors  knew, 
when  they  accepted  the  bond,  of  prior  embeule- 
ments  by  the  treasurer,  and  that  they  did  not 
inform  the  sureties,  did  not  amount  to  a  fraud 
on  the  part  of  the  directors,  releasing  the 
•oreties. 

[BJd.  Note. — For  cases  In  point,  see  yoU  40, 
Cent.  Dig.  Principal  and  Surety,  t  89.] 

Appeal  from  Superior  Conrt,  New  Haven 
County;  John  M.  Thayer,  Judge. 

Action  by  the  Watertown  Savings  Bank 
against  Burton  H.  Mattoon  and  others  to 
recover  the  amount  of  a  bond  to  secure  per^ 
fonnance  of  the.  duties  of  the  treasurer  of 
tlie  bank.  Defendants  appealed  to  the  supe- 
rior court,  where  a  demurrer  was  sustained 
to  several  defenses,  and  after  a  trial  to  the 
conrt,  and  Judgment  for  plaintUT,  the  sure- 
ties appeal.    Affirmed. 

Edward  F.  Cole,  for  appellants.  Luden 
F.  Burpee,  for  appellee. 

TORRANCE,  C  J.  In  July,  1902,  Burton 
H.  Mattoon  was  the  treasurer  of  the  plain- 
tiff bank,  and  as  such  officer  gave  to  it  the 
bond  In  suit,  signed  by  himself  as  principal 
and  by  the  three  other  defendants  as  sureties. 
The  bond  was  in  the  usual  form  of  fidelity 
bonds,  for  the  sum  of  |10,000,  payable  to  the 
plaintiff  bank,  dated  July  1,  1902,  and  was 
approved  by  the  directors  of  said  bank  July 
7, 1902.  The  complaint  alleged  that  Mattoon, 
while  treasurer  of  said  bank,  in  September, 
190S,  embezEled  certain  funds  of  said  bank, 
and  bad  never  repaid  or  accounted  for  the 
same.  The  sureties  filed  an  answer  purport- 
ing to  contain  four  defenses.  In  the  first 
tbey  admitted  the  execution  and  delivery  of 
the  bond,  but  In  effect  denied  the  other  al- 
legations of  the  complaint;  while  In  the  sec- 
ond, third,  and  fourth  they  set  up  the  ad- 
missions and  denials  contained  in  the  first, 
and  the  special  matter  hereinafter  set  forth. 
The  special  matter  set  up  in  the  second  and 
third  defenses  was  in  substance  as  follows: 
At  the  time  said  bond  was  given  Mattoon 
bad  already  taken  and  appropriated  to  bis 
own  use  a  large  amount  of  the  plaintiff's 
money  wlthotrt  authority,  all  of  which  was 
then  well  known  to  the  directors  of  the  plain- 
tiff bank.  "The  directors  of  the  plaintiff 
bank  fraudulently  concealed  from  these  de- 
fendants the  fact  of  said  defalcation  and  mis- 
appropriation by  the  said  Burton  H.  Mattoon, 
and  allowed  these  defendants  to  execute  sa^d 
bond,  and  to  become  sureties  for  said  Mat- 
toon, as  aforesaid,  In  Ignorance  of  the  fact 
that  be  was  already  a  defaulter  to  said 
bank."  The  fourth  defense,  after  alleging 
that  Mattoon  was  a  defaulter  at  the  time  the 


bond  was  given,  proceeds  in  substance  as 
follows:  "The  directors  of  the  plaintiff  bank 
utterly  failed  in  the  performance  of  their 
duties  as  required  by  law,  and  did  not  cause 
the  books,  accounts,  and  securities  belonging 
to  said  bank  to  be  annually  examined,  as  re- 
quired by  law.  If  they  bad  performed  their 
said  duties  according  to  law,  and  caused 
proper  examination  of  the  books,  accounts, 
and  securities  belonging  to  said  bank  to  be 
made  as  required  by  law,  such  examination 
would  have  disclosed  the  said  defalcation. 
By  reason  of  the  said  neglect  of  "the  duties 
of  the  said  directors  of  the  plaintiff  bank, 
the  said  defalcations  of  the  said  Burton  H. 
Mattoon  were  concealed  from  these  defend- 
ants, and  these  defendants  were  thereby 
fraudulentiy  Induced  to  execute  said  bond  as 
surety  for  said  Mattoon  In  Ignorance  of  the 
fact  that  be  had  been  and  then  was  a  de- 
faulter to  said  bank."  To  the  new  matter 
thus  set  up  in  the  answer  of  the  sureties  the 
plaintiff  demurred,  on  the  ground  that  the 
following  facts  did  not  appear  anywhere  in 
said  answer,  namely:  (1)  That  said  defend- 
ants became  sureties  on  the  bond  in  ques- 
tion at  the  plaintiff's  suggestion  or  request, 
or  as  a  result  of  Its  inducement;  (2)  that 
said  plaintiff  bad  any  dealings  or  opportuni- 
ty to  communicate  with  said  defendants  prior 
to  or  at  the  time  of  the  execution  of  said 
bond;  (3)  that  said  defendants  relied  on  the 
plaintiff  for  advice  or  information,  or  that 
they  requested  the  same  from  It,  or  acted  on 
any  belief  created  or  induced  by  the  plain- 
tiff's conduct;  (4)  that  the  plaintiff  was  un- 
der any  legal  duty  to  said  defendants  to  dis- 
close to  them  any  former  wrongdoing  of  said 
Mattoon;  (5)  that  the  plaintiff  was  under  any 
l^al  duty  or  obligation  to  said  defendants  to 
"cause  the  books,  accounts,  and  securities 
belonging  to  said  bank  to  be  annually  ex- 
amined; (6)  that  the  plaintiff  had  actnal 
knowledge  of  the  fact  that  said  Mattoon 
had  wrongfully  taken  and  appropriated  to  bis 
own  use  any  money  of  the  plaintiff  witltont 
authority  at  or  before  the  time  of  the  execu- 
tion and  delivery  of  said  bond.  The  trial 
court  sustained  the  demurrer,  and  rendered 
final  Judgment  against  the  principal  and  the 
defendant  sureties,  and  the  sole  matter  as- 
signed for  error  Is  the  action  of  the  court  la 
sustaining  said  demurrer. 

The  new  matter  set  up  In  the  answer 
amounts  in  effect  to  a  single  def«ise.  the  sub- 
stance of  which  may  be  stated  in  this  way: 
(1)  The  directors,  when  they  approved,  knew 
that  Mattoon  bad  already  embeszled  the 
funds  of  the  bank.  (2)  Tbey  did  not  disclose 
that  fact  to  the  sureties,  and  thereby  "fraud- 
ulently concealed"  it  from  them,  and  "fraud- 
ulently Induced"  them  to  execute  and  deliver 
the  bond.  Whether  the  answer  contains  any 
legal  charge  of  fraud  against  the  directors  is 
not,  perhaps,  free  from  doubt,  for  the  allega- 
tion of  fraudulent  concealment  seems  to  be  an 
Inference  or  conclusion  not  supported  by  the 
other  facts  alleged.    But,  assuming  for  the 
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present  that  the  answer  sets  forth  snch  a  non- 
disclosure on  the  part  of  the  directors  as  in 
law  amounts  to  a  fraudulent  concealment  of  a 
material  fact,  it  does  not  follow  that  snch  a 
fraud  can  avail  the  sureties  in  this  suit  The 
bond  in  suit  was  not  one  which  it  was  the 
duty  of  the  bank  or  of  Its  directors  to  procure. 
It  was  one  which  the  statute,  under  a  penal- 
ty, required  the  treasurer  to  give.  Gen.  St. 
1902,  if  3445-3454.  The  law  required  it  to  be 
made  for  a  sum  not  less  than  $10,000,  and 
payable  to  the  bank ;  that  It  and  all  its  re- 
newals should  be  kept  safely  by  the  president 
of  the  bank;  that  It  and  all  renewals  of  It 
sbonld  be  recorded  at  length  on  the  books  of 
the  bank,  and  in  the  office  of  the  Secretary 
of  State ;  and  that  it  and  its  renewals  should 
be  Inspected  by  the  bank  commissioners,  at 
every  inspection  of  the  bank.  The  statute 
further  provides  that  no  president  or  di- 
rector of  the  bank  shall  be  surety  upon 
such  a  bond.  Such  a  bond  is  to  be  regarded 
as  one  in  which.  In  an  important  sense,  the 
pnbllc  have  an  interest.  It  is  made,  not  for 
the  benefit  of  the  directors  or  officers  of  the 
bank,  but  for  the  benefit  and  protection  of  the 
public  having  dealings  with  the  bank  as  its 
depositors  or  creditors.  Snch  a  bond  ought 
not  to  be  liable  to  be  invalidated,  or  the  sure- 
ties upon  It  released,  by  anything  short  of 
some  act  of  the  bank  Itself,  acting  within  the 
scope  of  its  powers,  through  some  agent  duly 
authorized  to  do  such  act  The  unauthorized 
fraud  or  neglect  of  some  officer  or  agent  ought 
not  to  have  any  such  eftect 

The  answer  does  not  allege  that  the  bank 
perpetrated  any  fraud  upon  the  sureties.  It 
alleges  only  that  the  directors  did  so,  and  it 
does  not  allege,  nor  does  it  otherwise  appear, 
that  they  did  so,  as  the  agents  of  the  bank. 
Indeed  it  is  not  even  alleged  that  In  so  doing 
they  acted  as  a  board.  The  only  duty  impos- 
ed by  statute  upon  the  directors  with  refer- 
ence to  the  treasurer's  bond  was  the  duty  of 
accepting  or  rejecting  It  As  agents  of  the 
bank  they  had  no  power,  and  were  not  re- 
quired, to  do  more,  and  from  the  admitted 
facts  In  this  case  it  does  not  appear  that  in 
performing  that  duty  the  directors,  as  agents 
of  the  bank,  were  under  the  further  duty  of 
disclosing  to  the  sureties  the  prior  defalcation 
of  the  treasurer.  Assuming,  then,  as  we  have 
heretofore,  for  the  purposes  of  discussion, 
that  the  answer  contains  a  legal  charge  of 
fraud  against  the  directors  as  snch.  we  are  of 
the  opinion  that  a  fraud  of  that  kind  cannot 
avail  the  sureties  in  a  suit  such  as  this, 
brought  by  the  bank.  But  we  are  also  of  the 
opinion  that  the  answer  contains  no  proper 
charge  of  fraud  even  as  against  the  directors. 


I 'The  fraud  charged  is  the  conceahnent  of  a 
material  fact  "The  term  'conceal'  implies 
something  more  than  a  mere  failure  to  dis- 
close. We  do  not  in  general  speak  of  a  per- 
son concealing  a  thing,  unless  he  is  in  some 
way  called  upon  to  produce  it"  Bartholo- 
mew V.  Warner,  32  Conn.  98, 103,  85  Am.  Dec. 
251. ;  The  facts  alleged  in  the  answer  show, 
on  the  part  of  the  directors,  the  nondisclosure 
of  a  material  fact  rather  than  the  couceal- 
ment  of  it ;  and  as  a  general  rule  mere  non- 
disclosure of  a  fact  does  not  amount  to  fraud, 
unless  the  party  not  disclosing  was  called  up- 
on by  the  other  party  to  disclose,  or  his  rela- 
tion to  that  party  was  snch  as  to  make  it  his 
legal  or  equitable  duty  to  disclose,  all  mate- 
rial facts.  14  Amer.  ft  Eug.  Ency.  of  Law, 
p.  66,  and  cases  there  cited. 

There  is  nothing  in  the  answer  to  <ibow  that 
the  sureties  signed  the  bond  at  the  request  of 
the  directors,  or  In  the  presence  of  the  di- 
rectors, or  that  the  sureties  applied  to  the 
directors  for  any  information  concerning  the 
character  or  conduct  of  Mattoon.  In  short 
there  is  nothing  to  show  that  the  directors 
knew  anything  about  the  bond  or  the  sure 
ties  thereon  until  it  was  presented  to  them 
for  acceptance.  It  does  not  appear  that  the 
directors  had  any  opportunity  to  disclose  un- 
til after  the  bond  was  executed  and  delivered 
to  the  bank.  The  only  facts  alleged  are  (1) 
that  the  directors,  at  the  time  they  accepted 
the  bond,  knew  of  the  prior  defalcation ;  (2) 
that  the  sureties,  when  they  signed  the  bond, 
were  ignorant  of  such  defalcation;  (3)  that 
the  directors  did  not  inform  the  sureties  of 
such  defalcation.  We  think  the  facts  alleged 
In  the  answer  fall  to  show  that  the  relation  of 
the  parties  to  each  other  was  such  as  to  make 
it  either  the  legal  or  the  equitable  dnty  of  the 
directors  to  disclose  to  the  sureties  the  prior 
defalcation,  and  that  upon  the  admitted  facts 
in  this  case  the  failure  to  disclose  such  defal- 
cation was  not  a  fraudulent  concealment 
The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  answer.  Pine  County  v.  WU- 
lard,  39  Minn.  125,  39  N.  W.  71,  1  L.  R.  A 
U9,  12  Am.  St  Rep.  622 ;  McShane  v.  How- 
ard Bank,  73  Md.  135,  20  AU.  776,  10  L.  R.  A. 
553;  Life  Ins.  Co.  v.  Clinton,  66  N.  T.  828; 
Roper  V.  Sangamon  Lodge  Trustees,  91  III. 
518,  33  Am.  Rep.  60;  Cawley  v.  People,  95 
III.  255;  Magee  v.  Life  Ins.  Co.,  92  D.  S.  93. 
23  L.  Ed.  699 ;  Atlas  Bank  v.  Brownell,  9  R. 
I.  168,  11  Am.  Rep.  231 ;  Bowne  v.  National 
Bank,  46  N.  J.  Law,  860;  Ashuelot  Bank  v 
Albee,  63  N.  H.  152,  56  Am.  Rep.  501. 

There  is  no  error.    The  other  Judges  coo 
curred. 
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COATBS  T.  LOCUST  POINT  CO.  OF  OITT 

OF  BALTIMORB. 
(Court  of  Appeals  of  Maryland.    Dec.  6,  lOOB.) 

1.  BBOKSBS    —    C0)OUBBI0N&    —    Pbocttbiro 

Causk  of  Sau: — Evidence— Findings. 
In  an  action  for  broker's  commissions,  evi- 
dence held  to  warrant  a  iinding  that  the  broker 
was  the  procuring  cause  of  the  sale. 

2.  Sauk— LicENSKB. 

Where  a  broker  was  duly  licensed  at  the 
time  he  completed  negotiations  for  the  sale 
of  certain  real  estate  by  which  the  purchaser 
leased  the  same  with  an  option  to  purchase,  the 
fact  that  the  broker  was  not  licensed  at  the 
time  the  purchaser  elected  to  exercise  such  op- 
tion was  no  defense  to  the  broker's  claim  for 
commissions. 

[Ed.  Note. — For  cases  in  point.  Me  toL  8, 
Cent.   Dig.  Brokers,  {{  2^,  48.] 

3.  Sams— Statutes. 

Code  Pub.  Loc.  Laws,  art.  4.  §  659,  proTldes 
that  any  person,  copartnership,  or  firm  applying  for 
the  samev  and  paying  the  sum  of  money  provid- 
ed, may  obtain  a  license  as  a  real  estate  broker 
in  the  ci^  of  Baltimore,  and  section  659  makes 
it  a  misdemeanor,  punishable  by  a  fine,  for 
any  i>erson  not  licensed  to  carry  on  such  busi- 
ness. BM,  that  such  law  was  a  mere  revenue 
measure,  and  that  a  broker's  failure  to  procure 
a  license  was  no  ground  for  denying  his  right 
to  commissions  earned  on  a  sale  of  real  estate. 
[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  S  43.] 

4.  Same— AonoiTS— LnoTATioNB. 

Whtte  a  broker  sold  certain  proper^  un- 
der a  contract  by  which  the  purcnaser  leased 
the  same  for  a  term  of  years  with  an  option 
to  purchase,  which  option  was  exercised  <m 
December  31,  1902,  the  broker's  right  to  com- 
missioca  did  not  accrue  until  that  date,  and 
was  not  barred  by  the  three  years'  statute  of 
limitations  prior  to  the  commencement  of  an 
action  to  recover  the  same  on  June  27,  1904. 
6.  Same  — Payment  of  Pbice  — Amount  of 
Commissions. 

Where  a  broker  negotiated  a  sale  of  cer- 
tain property  for  $31,000,  under  a  contract  by 
which  he  was  to  receive  2%  per  cent  of  the 
price  paid,  and  the  purchaser  at  the  time  suit 
was  brought  to  recover  commissions  bad  paid 
at  least  fl5,000  of  the  price,  the  broker  was 
at  least  entitled  to  recover  commissions  on 
such  amount. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.   Brokers,  S  56.] 

Appeal  from  Baltimore  City  Court;  Danl. 
Glraud  Wright,  Judge. 

Action  by  Leonard  R.  Coates  against  the 
Locnst  Point  Company  of  the  City  of  Balti- 
more. From  a  Judgment  for  defendant, 
plaintlfr  appeals.    Reversed. 

Argned  before  McSHERRT,  O.  J.,  and 
BRISCOE,  BOTD,  SOHMUCKER,  JONES, 
and  BURE:E,  JJ. 

James  J.  Lindsay  and  B.  R.  Boarman,  for 
appellant    Edgar  Allen  Poe,  for  appellee. 

BOYD,  J.  This  suit  was  instituted  to  re- 
cover commissions  for  the  sale  of  a  lot  of 
ground  in  the  dty  of  Baltimore  claimed  to 
have  been  made  by  the  appellant  for  the  ap- 
pellee. The  defendant  pleaded  the  statute 
of  llmltaticms  in  addition  to  the  general  is- 
sue. The  first  bill  of  exceptions  presents 
tlie  mllng  of  the  Baltimore  d^  conrt  on  an 
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offer  of  certain  evidence,  and  the  second  con- 
tains a  prayer  granted  by  the  coiirt,  at  the 
conclusion  of  the  plaintiff's  evidence,  which 
Instmcted  the  Jnry  that  the -plaintiff  had 
offered  no  evidence  legally  sufficient  to  en- 
title him  to  recover  upon  the  pleadings,  and 
the  verdict  must  be  for  the  defendant  The 
questions  to  be  determined  are :  (1)  Did  the 
appellant  make  the  sale  for  which  the  com- 
missions are  claimed?  (2)  Does  the  fact  that 
he  was  not  a  licensed  real  estate  broker  for 
1003,  when  the  deed  was  made,  preclude  his 
recovery?  (3)  Is  the  statute  of  limitations 
a  bar  to  his  recovery?  (4)  If  It  be  determin- 
ed that  the  appellant  will  be  entitled  to 
commissions,  was  he  so  entitled  when  this 
suit  was  brought? 

1.  There  can  be  no  doubt  from  the  testi- 
mony that  the  appellant  was  employed  by 
Dr.  Oallagber,  the  president  of  the  appellee 
company,  to  sell  the  property,  and  that  he 
was  to  receive  2^  per  cent  commission.  If 
he  made  the  sale.  Mr.  Levering,  the  presi- 
dent of  the  Pledmont-Mt.  Airy  Guano  Com- 
pany to  which  the  property  was  conveyed, 
testified  that  Dr.  Coatee  called  his  attention 
to  the  property,  brought  him  and  Dr.  Galla- 
gher together,  and  that  It  was  through  the 
negotiations  begun  with  Dr.  Coates  that  the 
arrangement  was  finally  made.  That  was 
In  the  latter  part  of  1807.  On  the  16th  of 
December,  1897,  an  agreement  was  made  be- 
tween the  two  companies  by  which  the 
Locust  Point  Company  leased  to  the  guano  - 
company  the  lot  of  ground  claimed  to  have 
been  sold  by  the  appellant  for  the  period  of 
three  years  from  the  1st  day  of  January, 
1898,  at  an  annual  rental  of  $1,600.  The 
guano  company  was  authorized  to  sell  the 
machinery  contained  in  the  main  bulldlug 
upon  the  demised  premises,  and  apply  the 
proceeds  thereof  to  repairing  the  main  build- 
ings, the  wharf,  and  the  flooring  of  the  ma- 
chine shop,  and  to  replace  the  platform  of 
the  foundry ;  the  proceeds  of  sale  In  excess 
of  the  repairs,  etc.,  to  be  paid  to  the  Iiocust 
Point  Company,  less  the  costs  and  expenses 
incident  to  the  sale.  It  was  further  agreed 
that,  "at  any  time  during  the  demise  hereby 
created  and  not  thereafter,"  the  Locust  Point 
Company  would,  upon  the  payment  of  $26,- 
000  and  a  pro  rata  proportion  of  the  rent  ac- 
cruing under  the  demise  to  the  date  of  the 
payment  of  the  purchase  money,  convey  the 
demised  premises  in  fee  simple  to  the  guano 
company  by  a  good  and  merchantable  title, 
free  and  clear  of  all  Incumbrances.  The 
agreement  further  provided  that  the  term 
could,  at  the  option  of  the  guano  company, 
be  extended  for  another  term  of  two  years 
"at  the  same  rent  and  upon  the  same  terms 
and  conditions  as  those  hereinbefore  con- 
tained," provided  notice  was  given  as  therein 
stated.  The  president  of  the  guano  company 
testified  that  It  availed  itself  of  the  option 
the  day  it  expired,  which  was  December 
81,  1002.    The  deed  was  dated  the  1st  day 
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Of  January,  190S,  and  It  recites  the  consider- 
atlon  to  he  "the  sum  of  five  dollars  and 
dlyers  other  good  and  valuable  considera- 
tions," and  conveys  this  lot  of  ground  and 
another.  A  mortgage  was  given  by  the 
guano  company  to  the  appellee  of  the  same 
date  as  the  deed,  which  recites  that  the 
guano  company  held  an  option  to  buy  the 
property  demised  for  the  sum  of  $31,000,  and, 
having  determined  to  avail  itself  of  the 
option,  had  issued  three  promissory  notes  of 
even  date,  each  for  the  sum  of  ^,000,  paya- 
ble on  the  1st  days  of  March,  May,  and  July, 
1908,  and  also  its  note  of  $16,000  payable  five 
years  after  date,  as  well  as  certain  interest 
notes.  The  mortgagor  was  authorized  to  pay 
off  the  mortgage  debt  at  any  time  prior  to 
July  1, 1903,  and  after  that  date  at  any  time 
of  the  maturity  of  any  interest  note.  It  con- 
veyed the  two  lots  of  ground  and  contained 
the  usual  provisions  for  foreclosure  in  case 
of  default  Mr.  Levering  testified  that  $26,- 
000  was  paid  for  one  and  $6,000  for  the  other 
lot  of  ground.  He  spoke  of  the  mortgage  for 
$16,000  being  given  tO/  the  Sheppard-Pratt 
Asylum,  but  it  is  not  explained  in  the  record 
what  he  meant  by  that.  The  lot  for  which 
the  sum  of  $26,000  was  to  be  paid  is  the  one 
that  the  appellant  had  undertaken  to  sell 
for  the  appellee.  Dr.  Oallagher  was  not  will- 
ing to  spend  any  money  in  making  the  re- 
pairs, and  the  appellee  declined  to  take  the 
property  unless  they  were  made.  It  was 
then  agreed  that  the  machinery  spoken  of 
should  be  sold  and  the  proceeds  used.  Dr. 
Goates  sold  the  machinery,  and,  apparently, 
he  also  had  a  railroad  switch  built  to  the 
property.  Mr.  Levering  said  that  Dr.  Coates 
was  the  only  person  he  saw  during  the  nego- 
tiations until  they  were  virtually  consum- 
mated, and  then  Dr.  Oallagher  came  to  in- 
struct Mr.  Dawson  to  draw  the  lease — ^the 
arrangements  were  carried  out  as  agreed  up- 
on by  Dr.  Coates,  wlio  "brought  the  principals 
together."  Dr.  Coates  testlfled  that  at  the 
time  of  his  employment  by  Dr.  Gallagher  it 
was  agreed  that  he  was  to  have  2%  per  cent 
commissions.  In  bis  testimony  is  the  follow- 
ing: "Q.  At  the  time  of  your  negotiations 
with  Dr.  Gallagher  was  there  anything  said 
by  Dr.  Oallagher  as  to  what  commissions 
you  were  to  receive  for  making  the  sale  and 
the  carrying  out  this  agreement?  A.  I  was 
to  receive  2%  per  cent,  if  the  option  was  ex- 
ercised. Q.  Ton  were  to  receive  2%  per  cent 
if  the  option  was  accepted?  Is  that  it?  A. 
That  is  the  idea."  There  is  also  evidence 
that  the  appellant  received  $75  commission 
on  the  first  year's  rent  but  there  is  nothing 
in  the  record  to  show  that  that  was  received 
In  lien  of  the  commissions  on  the  sale,  in 
case  the  option  was  exercised.  There  was 
therefore  evidence  tending  to  show  that  the 
appellant  did  make  the  sale,  for  it  cannot  be 
doubted  that  if  the  appellant's  statement  is 
correct  he  could  not  be  deprived  of  the  com- 
missions simply  because  he  did  not  effect  a 
sale  at  once — he  distinctly  testified  that  lie 


was  to  receive  the  commissions  If  the  option 
was  exercised,  and  the  evidence  tends  to 
show  that  the  agreement  or  lease  was  made 
as  the  result  of  his  negotiations  with  Mr. 
Levering. 

This  case  presents  an  altogether  different 
question  from  one  In  which  a  broker  would  be 
employed  to  sell  property,  but  simply  obtained 
an  option.  Of  course  that  of  itself  would  not 
entitle  him  to  commissions,  but  In  this  case 
the  option  was  exercised,  the  sale  consum- 
mated, and,  according  to  the  plaintiff,  the 
agreement  was  that  he  was  to  have  the  oom- 
mlssions  if  the  option  was  exercised.  In 
ECimberly  v.  Henderson,  29  Md.  512,  the  bro- 
kers Inserted  a  provision  in  the  contract  by 
which  the  proposed  purchaser  had  the  option 
of  avoiding  the  contract  of  sale  on  payment  of 
a  forfeit  and  he  did  avoid  it  and  did  not 
become  the  purchaser.  This  court  held  that, 
under  those  circumstances  the  brokers  could 
not  recover  the  commissions,  but  the  opinion 
strongly  intimated  that  a  different  conclusion 
might  have  t>een  reached  if  the  party  had 
ultimately  become  the  purchaser.  In  Leopnld 
V.  Weeks,  96  Md.  280,  53  Atl.  987,  the  con- 
tract of  sale  was  conditioned  upon  the  accept- 
ance of  the  invention  referred  to  by  the 
Beichspostamt  after  one  year's  trial  of  400 
instrimients  which  were  to  be  installed  in  the 
<dty  of  Berlin.  Several  extensions  to  the 
time  were  given,  with  the  consent  of  the  par- 
ties interested,  and  the  sale  was  finally  con- 
summated. We  held  that  as  Leopuld  first 
procured  the  purchaser  and  arranged  the 
terms  of  contract  tliat  formed  the  founda- 
tion upon  which  the  sale  was  ultimately 
made,  he  must  l>e  regarded  as  the  i«ocnring 
cause  of  the  sale,  notwithstanding  the  snb- 
sequent  modification  of  the  contract  and  was 
entitled  to  the  commissions  provided  for  in 
the  agreement  creating  his  agency. 

2.  Does  the  fact  that  the  appellant  was  not 
a  licensed  real  estate  broker  in  1903  prevent 
his  recovering  the  commissions?  We  cannot 
understand  how  that  could  be.  In  the  first 
place  he  did  have  such  license  from  October 
4,  1897,  until  the  1st  day  of  May,  1899.  He 
was  therefore  a  licensed  broker  on  the  16th 
of  December,  1897,  when  the  agreement  was 
executed,  and  there  is  nothing  to  show  that 
be  was  not  during  the  entire  negotiations 
with  the  guano  company.  The  fact  that  be 
was  not  licensed  when  the  option  was  exer- 
cised and  the  sale  consummated  could  not 
prevent  his  recovering  commissions  on  the 
sale,  which  was  the  result  of  the  work  done 
by  him  when  he  was  licensed,  even  if  it  be 
conceded  that  his  failure  to  have  a  license 
at  the  time  of  his  negotiations  could  have 
such  effect  According  to  the  appellant's 
testimony  he  rendered  the  services  for  which 
be  seeks  compensation  when  he  was  a  li- 
censed broker,  and,  if  that  be  true,  there 
can  be  no  reason  why  he  should  not  be  entl 
tied  to  receive  his  compensation  when  it  bp 
came  due,  although  he  was  not  then  a  li- 
censed broker.    Bat,  aside  from   that    w 
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tblDk  tbe  case  of  Banks  v.  McCosker,  82  Md. 
G18,  34  AtL  039,  61  Am.  St  Rep.  478,  Is  con- 
clusire  of  tbe  qaestlon.  In  that  case  this 
court  beld  that  the  failure  of  a  hawker  and 
peddler  to  take  ont  the  license  required  by  the 
Code  did  not  affect  tbe  contract  between  the 
unlicensed  peddler  and  the  purchaser  of  goods 
from  him.  That  statute  furnished  more  rea- 
son for  such  a  contention  as  that  made  by  tbe 
appellee  than  the  one  applicable  to  real  estate 
brokers  does.  Section  24  (formerly  27)  of 
article  56  provides  that  "No  hawker  or  ped- 
dler shall  buy  for  sale  out  of  the  state,  or  buy 
to  trade,  barter  or  sell,  or  offer  to  trade,  bar- 
ter or  sell  within  tbe  state  any  goods,  wares 
or  merchandise  until  he  shall  have  first  taken 
ont  a  license  for  that  purpose."  Tbe  penalty 
prescribed  by  that  statute  for  Its  violation  Is 
tbe  imposition  of  a  fine,  and  this  court  said: 
"When  tbe  law  declares  the  consequence  of 
Its  violation,  the  contract  can  in  no  sense  be 
regarded  as  Illegal,  unless  tbe  law  itself, 
either  by  its  manifest  Intent  or  in  ezpreea 
terms,  so  declares  It.  The  provisions  of  tbe 
Code  referred  to  neither  directly  nor  Indirect- 
ly refer  to  any  consequences  save  the  pay- 
ment of  a  fine  for  a  violation  of  tbe  law,  and 
the  failure  to  pay  such  fine,  so  that  it  can  on- 
ly be  regarded  as  a  revenue  measure,  and 
does  not  affect  the  contract  between  an  un- 
licensed peddler  and  tbe  purcfaasor  of  goods 
flom  blm."  Tbe  statute  now  under  consider- 
ation Is  to  be  found  In  article  4  of  tbe  Local 
Code  applicable  to  Baltimore  City.  Section 
658,  Code  Pub.  Loc.  Laws,  provides  that  "Any 
person,  copartnership  or  firm  applying  for 
the  same,  and  paying  tbe  sum  of  money  here- 
in provided,  may  obtain  a  license  for  carrying 
on  tbe  business  of  real  estate  broker  in  the 
dty  of  Baltimore,"  etc:  Section  669,  Code 
Pnb.  Loa  Laws,  makes  It  a  misdemeanor  and 
imposes  a  fine  for  carrying  on  such  business 
without  first  obtaining  a  license,  but  does  not 
declare  Invalid  a  contract  made  by  one  who 
was  not  licensed,  or  Indicate  that  such  should 
be  the  result  It  would  seem  then  to  be  clear- 
ly "a  revenue  measure,"  such  as  was  spoken 
of  In  Banks  v.  McCosker.  We  are  therefore 
of  opinion  that  the  plaintiff  was  not  preclud- 
ed from  recovering  by  reason  of  anything  in 
that  local  law.  The  general  laws  on  the 
subject  do  not  apply  to  Baltimore  City,  but 
tbey  do  not  materially  differ  from  this  local 
law  In  respect  to  tbe  question  under  consider- 
ation. 

3.  Nor  do  we  think  that  the  statute  of  limlta- 
tiona  Is  a  bar  to  the  plaintiff's  action.  As  we 
have  already  seen,  he  was  only  to  get  the  com- 
missions In  case  the  option  was  exercised. 
That  was  not  done  until  December  31,  1902, 
and  therefore  tbe  appellant's  cause  of  action 
did  not  accrue  until  then.  He  could  not  have 
sued  before  that  time,  and,  as  this  suit  was 
commenced  the  27tta  of  June,  1904,  the  period 
fixed  by  the  statute  of  limitations  (three 
years)  had  not  expired. 

4.  It  is  impossible  to  determine  from  this 
record  Just  bow  mueb  of  tbe  |26,000  bad  been 


received  by  the  appellee  when  this  suit  was 
brought  or  whether  the  drcumstanctis  were 
such  as  to  require  the  appellant  to  wait  until 
the  purchase  money  was  paid.  The  agree- 
ment l>etween  the  two  companies  apparently 
contemplated  the  payment  of  the  |26,000  in 
casli,  and  it  does  not  appear  whether  the 
appellant  consented  to  have  the  payment  of 
his  commission  postponed  until  tbe  money 
was  due  under  tbe  mortgage,  but  at  least  $16,- 
000  of  the  $81,000  was  due,  and,  as  we  under- 
stand from  Mr.  Leverlng's  evidence,  was  paid 
before  the  suit  was  brought  It  may  be  that 
the  appellee  also  realized  on  tbe  mortgage 
before  then,  as  Mr.  Levering  spoke  of  tbe 
mortgage  to  the  Sheppard-Pratt  Asylum  for 
the  $16,000,  and  possibly  the  appellee  bad  sold 
it  to  that  institution.  But  it  is  apparent  that 
the  appellant  is  entitled  to  commissions  on  tbe 
$16,000,  or  at  least  so  much  of  it  as  was  to  be 
applied  to  tbe  payment  of  the  $26,000  and 
hence  the  court  below  was  in  ^rror  in  grant- 
ing the  prayer  wliich  prevented  the  appellant 
from  recovering  anything.  We  will  not  un- 
dertake to  determine  from  the  meager  facts 
that  appear  in  this  record  whether  he  can 
recover  commissions  on  tbe  $16,000,  which 
under  tbe  terms  of  the  mortgage  was  not  due 
for  five  years.  Nor  do  we  deem  it  necessary 
to  discuss  the  first  bill  of  exceptions.  That 
exception  is  thus  stated  in  tbe  record:  "To 
tbe  sustaining  of  the  defendants  objections 
to  any  sale  made  by  the  plaintiff  by  which  he 
claims  commissions  unless  be  was  a  licensed 
real  estate  broker  in  the  year  dghtem  hun- 
dred and  ninety-three,  the  plaiatlff  excepted," 
etc.  We  suppose  it  was  Intended  to  be  "In 
the  year  nineteen  hundred  and  three";  but 
assuming  that  to  be  so,  what  we  have  said 
above  on  the  subject  is  sufficient  Tbe  Judg- 
ment will  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed;  tbe  appellee  to  pay  the  costs. 


DBNTON  BROS.  T.  GILL  ft  FISHER. 

(Conrt  of  Appeals  of  Maryland.    Dee.  7,  1905.) 

L  Saue»— Failubb  or  Considxkation— Re- 
8AI.E  BT  Vkndeb— Action  by  Vendee. 
Where  a  vendee  of  a  shipment  of  com  re- 
sold it,  and  there  was  a  shortage,  tbe  vendee 
might  recover  of  bis  vendor  without  first  having 
reimbursed  hia  vendee  for  the  sbortaxe. 

[Ed.  Note. — For  cases  In  point  see  vol.  43, 
Cent  Dig.  Sales,  {  1181.} 

2.   CUBTOMB  AND  USAOES— GCSTOlf  AS  AlTEOT- 

INO  Contract. 

In  order  for  a  custom  to  be  regarded  as 
part  of  a  contract  it  most  have  been  actually 
or  constrnctively  known  and  be  consistent  with 
the  contract 

[Ed.  Note. — For  cases  In  point  see  vol.  15, 
Cent.  Dig.  Customs  and  Usages,  H  1-6,  24,  27.] 

8.  Same— OoNBiBTENOT  wrra  Cohtbact. 

Where  a  contract  for  the  sale  of  corn 
provided,  "Any  deficiency  on  bill  of  lading 
weights  t6  be  paid  for  by  the  seller,"  the  con- 
tract could  not  be  varied  by  evidence  of  a 
custom    whereby,    in    sales    and    parcbases    of 
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com,  the  shipping  weights  taken  at  port  of 
■hipment,  as  stated  in  the  bill  of  lading,  are 
final. 

[Kd.  Note. — For  cases  in  point,  see  Tol.  IS, 
Gent.   Dig.   Customs  and  Usages,  i  84.] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  DanL  Glraud  Wright,  Judge. 

Action  by  Denton  Bros,  against  0111  ft 
Ftstaer.  From  a  judgment  in  favor  of  de- 
fendants, complainants  appeal.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BOYD,  PAGE,  PEARCE,  SCHMUCKBB, 
JONES,  and  BURKE,  JJ. 

John  I.  Donaldson,  for  appellants.  D.  K. 
BiSte  Fisher,  for  appellees. 

McSHERBT,  C.  J.  The  appellants  brought 
salt  in  the  superior  court  of  Baltimore  City 
against  the  appellees.  The  declaration  con- 
tains three  of  the  usual  common  counts  and  a 
fourth  count  in  special  assumpsit  To  the  com- 
mon counts  the  appellees  pleaded,  and  Issnes 
were  Joined  thereon ;  to  the  special  count  they 
demurred,  and  the  lower  court  sustained  the 
demnrrer.  The  trial  then  proceeded  before  a 
jury  on  the  Issues  of  fact  framed  on  the 
general  issue  pleas,  and,  under  the  instruc- 
tlons  of  the  court,  resulted  in  a  verdict 
for'  the  appellees,  who  were  the  defendants. 
From  the  Judgment  on  that  verdict  this  ap- 
peal was  taken.  The  questions  here  involved 
are,  first,  the  one  raised  by  the  demurrer 
to  the  fourth  count,  and,  secondly,  those 
arising  on  the  prayers  for  instructions  to 
the  Jury.  As  the  question  raised  by  the  de- 
murrer and  the  one  arising  on  the  fourth 
prayor  of  the  appellees,  which  was  granted, 
and  the  second  prayer  of  the  appellants, 
which  was  rejected,  are  identical,  they  will 
be  considered  together.  By  doing  so  but 
one  other  inquiry  of  any  consequence  will 
remain  to  be  disposed  of,  and  that  is  the 
one  presented  by  the  fifth  prayer  of  the  ap- 
pellees, which  was  also  granted,  and  the 
first  prayer  of  the  appellants,  which  was  re- 
jected. 

To  simplify  the  discussion,  and  with  a  view 
to  avoid  repetition,  the  facts  appearing  in 
the  record  will  now  be  concisely  stated.  The 
appellants,  Denton  Bros.,  are  grain  mer- 
chants in  Leavenworth,  Kan.  On  September 
26,  1899,  they  sold  to  the  firm  of  Bowring 
&  Archibald,  of  New  York,  5,000  quarters  of 
No.  2  com  at  43  cents  per  66  pounds  "cost, 
freight  and  Insurance  to  Liverpool,"  to 
be  shipped  in  January  or  February,  1900. 
Bowring  ft  Archibald,  then  cabled  to  0.  T. 
Bowring  ft  Co.,  Limited,  of  Liverpool  an  of- 
fer of  5,000  quarters  of  com  of  the  same 
quality  on  cost,  freight,  and  insurance  terms, 
and  the  last-named  company  placed  the  of- 
fer with  Montgomery,  Jones  ft  Co.  who  ac- 
c^ted  the  terms,  and  0.  T.  Bowring  ft  Co. 
cabled  Bowring  ft  Archibald  of  the  sale, 
but  C.  T.  Bowring  did  not  actually  buy  the 
com.  Bowring  ft  Archibald  then  drew,  with 
the  documents  attached,  on  C.  T.  Bowrtng 
ft  Cow  in  the  usual  way  for  the  price  of  the 


whole  5,000  quarters  sold  by  Denton  Bros, 
to  Bowring  ft  Archibald  and  sold  the  draft 
to  Bankers.  On  January  20,  1900,  the  appel- 
lees, Olil  ft  Fisher,  through  Parker  ft  Mc- 
Intyre,  brokers,  sold  to  Denton  Bros.  BfiOO 
quarters  (5  per  c«it  more  or  lesa  aa  per 
London  contract)  of  No.  2  com  at  46  centi 
per  66  pounds  "cost,  freight  and  insurance 
to  Llverpooi,"  to  be  slilpped  during  February 
by  first  class  steamer  from  any  Atlantic 
port,  "Payment  by  sellers'  draft  at  alght  on 
buyers  with  documents  attached  as  custom- 
ary." In  February  the  steamship  Indore 
received  on  board  in  bold  6  at  Baltimore  ft 
Ohio  Elevator  C  at  Locust  Point  the  corn 
sold  by  Oill  ft  Fisher  to  Denton  Bro&, 
and,  upon  the  faith  of  a  certificate  from 
the  railroad  company's  elevator  foreman  that 
3,000  quarters  of  com  of  the  grade  sold  had 
been  loaded  aboard  the  Indore  for  account  of 
Oill  ft  Fisher,  the  agents  of  the  Johnston 
Line  of  steamships  Issued  to  Gill  ft  Fisher 
three  bills  of  lading  for  the  3,000  quarters 
of  com;  each  bill  of  lading  being  for  1,000 
quarters.  For  8  cents  per  bushel  of  the  46 
cents  agreed  price  Oill  ft  Fisher  drew  on 
Denton  Bros.,  who  paid  the  draft  on  presenta- 
tion, and  for  the  balance  of  the  contract 
price,  viz.,  43  cents,  at  the  request  and  by 
the  direction  of  Denton  Bros.,  Gill  ft  Fisher 
drew  on  Bowring  ft  Archibald,  with  the  bill 
of  lading  Indorsed  in  blank,  the  Insurance 
policies  and  inspection  certificates  attached, 
and  the  draft  was  paid  on  presentation. 
These  directions  to  the  appellees  were  given 
by  Denton  Bros,  in  part  perf<»nnance  of  their 
contract  with  Bowring  ft  Archibald,  though 
no  proof  was  offered  that  the  appellees  knew 
of  the  existence  of  that  contract  Mont- 
gomery, Jones  ft  Co.  paid  O.  T.  Bowring  ft 
Co.  for  the  wliole  6,000  quarters.  When  the 
Indore  reached  Liverpool,  about  March  7th, 
Montgomery,  Jones  ft  Ca  claim  that  the  com 
delivered  to  that  vessel  on  account  of  Gill 
ft  Fisher  at  Baltimore  ft  Ohio  Elevator  C 
weighed  out  216.992  pounds  short  For  ttie 
amount  of  that  alleged  shortage  at  the  tlien 
value  of  com  in  Liverpool,  vis.,  18  shillings 
sterling  per  quarter,  Montgomery,  Jones  ft 
Co.  made  demand  for  reimbursement  on  C. 
T.  Bowring  ft  Co.  and  were  paid  by  that 
company  the  full  amount  namely,  £349  17s. 
3d.  C  T.  Bowring  ft  Co.  then  made  claim 
for  the  same  amount  on  Bowring  ft  Archi- 
bald and  were  allowed  therefor  in  accounts  j 
between  them.  In  April,  1900,  C.  T.  Bowring  ' 
ft  Co.  took  over  the  business  of  Bowring  ft 
Archibald  as  a  going  concern  and  assumed 
all  its  assets  and  liabilities.  On  February  1. 
1901,  Denton  Bros,  made  to  C.  T.  Bowring 
ft  Oo.  an  assignment  of  any  claim  they 
might  have  against  Oill  ft  Flshor.  The  rec-  | 
ord  also  contains  a  copy  of  the  "London  Con-  { 
tract"  referred  to  in  the  memorandum  of  tlie 
sale  of  the  8,000  quarters  of  com  for  account 
of  Gill  ft  Fisher  to  Denton  Bros.;  and  the 
following  clauses  appear  In  that  contract 
"Two  per  cent,  more  or  less";  and  "Seller 
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has  the  cation  of  shipping  a  further  3  per 
cent.,  more  or  lees,  on  contract  quantity,  the 
excess  or  deficiency  over  the  2  per  cent  to  be 
settled  at  the  c.  f.  &  L  price  on  date  of  bill 
of  lading,  value  to  be  fixed  by  arbitration, 
unless  mutually  agreed";  and  again,  "Any 
deficiency  on  bill  of  lading  weight  to  be  paid 
for  by  seller,  and  any  excess  over  bill  of 
lading  weight  to  be  paid  for  by  buyer  at  con- 
tract price."  It  is  denied  by  the  appellees 
that  there  was  any  shortage  in  the  weight 
of  the  com ;  but  with  that  contention  we  have 
nothing  to  do,  as  it  is  exclusively  a  matter 
for  the  Jury  to  determine. 

Compressed  into  the  narrowest  compass 
the  situation  presented  Is  this :  Denton  Bros, 
purchased  from  Gill  &  Fisher  3,000  quarters 
•f  com,  and  sold  the  same  corn  to'Bowrlng 
ft  Archibald ;  Bowring  &  Archibald,  through 
C.  T.  Bowring  &  Co.,  sold  the  same  com  to 
Montgomery,  Jones  k  Co.  The  last-named 
purchasers  paid  C.  T.  Bowring  &  Co.  In  full. 
It  is  alleged  that  there  was  a  material 
shortage  in  the  weight  when  the  corn  was 
delivered.  Montgomery,  Jones  &  Co.  were 
refunded  the  amount  of  that  sbortgage  by 
C.  T.  Bowring  &  Co.,  C.  T.  Bowring  &  Go. 
were  refunded  the  same  amount  by  Bow- 
ring ft  Archibald,  and  the  latter  have  made 
a  demand  on  Denton  Bros,  to  refund  the 
same  amount.  Denton  Bros,  have  not  paid 
back  that  amount,  but  have  sued  QUI  ft  Fish- 
er, their  vendors,  to  recover  the  sum  which 
they, '  Denton  Bros.,  are  liable  to  pay  on  ac- 
count of  the  same  shortage  to  their  vendee. 
The  question  on  these  facts  is,  can  Denton 
Bros,  maintain  this  suit  until  they  actual- 
ly pay  back  to  their  vendee  the  amount  claim- 
ed by  the  latter  from  Denton  Bros,  on  ac- 
count of  that  shortage?  This  question  is 
the  one  raised  by  the  demurrer  to  the  fourth 
connt  of  the  narr.,  and  by  the  fourth  in- 
struction granted  at  the  instance  of  the  ap- 
pellees and  the  second  rejected  prayer  of  the 
appellants.  We  will  dispose  of  that  question 
before  stating  or  considering  the  other  or 
remaining  Inquiry. 

If  Denton  Bros,  had  not  resold  the  grain  to 
Bowring  ft  Archibald,  and  if,  after  they  had 
paid  0111  ft  Fisher  the  agreed  price  for 
the  entire  3,000  quarters  of  com  purchased 
from  the  latter,  it  had  been  discovered  that 
the  vendors  had  in  fact  failed  to  deliver  over 
200,000  pounds  of  the  corn  sold  and  paid  for, 
it  could  not  be  questioned  that  Denton  Bros, 
would  have  a  sustainable  cause  of  actlcm 
against  Gill  ft  Fisher  for  a  breach  of  the 
latter's  contract.  How  can  the  resale  of  the 
com  by  Denton  Bros,  extinguish  0111  ft 
Fisher's  obligation  to  comply  with  their  con- 
tract, or.  exonerate  them  from  the  conse- 
quences of  a  breach  which  occasions  a  fail- 
Tire  of  consideration?  The  right  of  the  ven- 
dee to  recover  from  the  vendor  for  a  failure 
of  consideration  is  founded  on  the  simple 
fact  that  the  former  has  not  received  from 
the  latter  what  the  vendor  sold  and  agreed 
to  deliver,  and  what  the  vendee  paid  for  and 


contracted  to  get  The  breach  consists  in  the 
failure  of  the  vendor  to  live  up  to  his  con- 
tract, and  no  subsequent  sale  of  the  grain  by 
the  vendee  can  obliterate  or  condone  that 
breach.  If  a  sale  of  the  same  commodity 
by  the  vendee  to  a  subvendee  extinguishes 
the  responsibility  of  the  vendor  to  make  good 
a  shortage  to  Ills  vendee,  then  a  payment 
to  the  subvendee  by  his  vendor  of  the  dam- 
ages caused  by  the  shortage  would  revive  the 
first  vendor's  responsibility  to  his  vendee; 
and  thus  the  obligation  of  the  first  vendor  to 
make  good  a  deficiency  to  his  vendee  would 
depend,  not  upon  his  own  breach  of  the  con- 
tract of  sale,  but  upon  a  collateral  and  in- 
dependent transaction  between  the  vendee 
and  a  third  party  who  is  a  total  stranger  to 
the  original  contract  of  sale. 

The  adjudged  cases  do  not  support  that 
view.  Allusion  will  now  be  made  to  some  of 
them.  Perhaps  the  most  apposite  is  Randall 
and  Another  v.  Raper,  Ellis,  Black  ft  Elllls,  84. 
The  defendant  in  t&at  case  by  warranting  30 
quarters  of  seed  barley  to  be  then  chevalier 
seed  barley,  sold  the  same  to  the  plaintiffs  at 
and  for  £1  2s.  6d.  per  quarter  which  the 
plalntiSCi  paid  blm.  The  plalntiOs  were  corn 
factors  and  purchased  the  seed  barley  for  the 
purpose  of  reselling  it  In  the  way  of  their  trade. 
The  seed  barley  delivered  was  not  chevalier 
seed  barley.  Without  any  knowledge  of  the 
breach  of  the  warranty,  and  believing  the 
seed  to  be  chevalier  seed  barley,  the  plain- 
tiffs sold  to  several  stibvendees  the  some 
seed  barley  delivered  to  them  by  the  defend- 
ant, and  sold  it  under  a  like  warranty  given 
by  the  defendant  to  the  plaintiffs.  The  sub- 
vendees  sowed  the  seed  and  the  seed,  not 
being  chevalier  seed  barley  as  it  had  been 
warranted  to  be,  produced  Inf^ior  crops, 
whereby  the  subvendees  were  damnified  and 
injured.  The  plaintiffs  then  became  liable 
to  compensate  and  make  good  to  the  sub- 
vendees,  respectively,  the  damages  by  them 
so  sustained  and  Incurred.  The  plaintiffs, 
the  original  vendees,  thereupon  sued  the 
vendor  to  recover  the  amount  for  which  th^ 
were  liable,  but  had  not  yet  paid  to  the  sub- 
vendees.  Judgment  went  by  default  and  the 
damages  were  assessed  under  a  writ  of  in- 
quiry before  the  deputy  sheriff  of  Essex. 
A  verdict  was  directed  for  £261  78.  6d.  re- 
serving leave  for  the  defendant  to  move  to 
reduce  the  verdict  to  £15.  Upon  a  motion 
to  reduce  the  verdict  heard  by  the  Court  of 
Queen's  Bench,  it  was  contended  that  the 
verdict  should  be  reduced  because  the  Jury 
were  misdirected ;  and  it  was  argued  by  Bo- 
viU  that  there  ought  not  to  have  been  any  al- 
lowance for  the  damages  in  respect  to  the 
plaintiffs  having  agreed  to  make  compensa- 
tion to  their  subvendees  because  the  amount 
of  the  compensation  to  be  paid  by  the  plain- 
tiffs to  their  vendees  had  not  been  ascertain- 
ed and  was  not  definite.  Lord  Campbell,  C. 
J.,  after  remarking  that  if  the  plaintiffs 
bad  paid  the  subvendees  the  amount  of  the 
damages  claimed  by  them,  there  would  have 
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been  no  doubt  as  to  the  right  of  the  plaintiffs 
to  recover  trom  the  defendant  the  sums 
thus  paid  to  the  sabrendees,  observed :  "But 
then  it  is  contended,  secondly,  that,  even  If 
the  damages  could  be  recovered  in  the  event 
of  the  actual  payment,  they  cannot  be  re- 
covered upon  a  mere  liability.  I  think  we 
cannot  lay  down  a  rule  that  the  mere  liability 
cannot  be  the  foundation  of  damages;  If  It 
can,  the  amount  may  be  estimated  by  a  Jury. 
The  demand  is  made,  and  Is  a  just  one ;  and 
though  It  is  not  yet  satisfied,  yet  the  Jury  may 
find  to  what  extent  the  plaintiffs  are  damni- 
fied by  their  having  become  liable  to  it" 
And  Erie,  J.,  said :  "But  then  It  Is  said  that 
here  the  plaintiffs  have  made  no  actual  pay- 
ment; so  that,  if  they  recovered  such  dam- 
ages in  this  action,  they  might  put  them  Into 
their  own  pocl^ets  wltiiout  paying  the  snb- 
vendees.  But  I  think  that  the  true  rule  is 
that  a  liability  to  loss  is  sufBcient  to  give 
the  party  liable  a  title  to  recover."  And 
Crompton,  J.,  observed : '  "Taking  the  nar- 
rowest rule  as  to  the  probable  and  necessary 
consequences  of  a  breach  of  contract,  these 
damages  fall  within  It  It  Is  said,  however, 
that  the  plaintiffs  have  here  only  incurred  a 
liability,  and  have  made  no  payment  But  I 
entirely  deny  that  payment  is  necessairy  to 
entitle  a  party  to  recover.  IilablUty  alone  !> 
sufficient  It  has  always  been  customary  to 
state  In  the  allegation  of  special  damages, 
"whereby  the  plaintiff  became  liable  to  pay.* 
I  recollect  a  discussion  once  arising  whether 
an  allegation  'whereby  the  plaintiff  paid'  was 
sufficient  without  an  allegation  'whereby  the 
plaintiff  became  liable  to  pay' ;  but  I  do  not 
recollect  a  discussion  whether  the  latter  al- 
legation was  sufficient  without  the  former. 
In  actions  for  bodily  Injuries  the  liability  to 
pay  the  surgeon's  bill  Is  always  allowed  as 
an  item  of  damages.  In  an  action  for  breach 
of  contract  you  can  recover  only  once,  and 
the  action  accrues  at  the  moment  when  the 
breach  occurs.  A  liability  to  payment,  which 
has  been  Incurred  by  a  plaintiff  in  conse- 
quence of  the  breach  of  a  defendant's  con- 
tract, may  well  form  a  part  of  the  damages, 
though  it  may  be  difficult  to  estimate  them." 
In  Josllng  V.  Irvine,  6  Hnr.  &  Nor.  G12,  Ran- 
dall V.  Raper  was  referred  to  with  approval, 
but  distinguished.  Dingle  v.  Hare,  7  C.  B.  N. 
S.  14S,  is  also  directly  in  point  In  MuUer  v. 
Eno,  14  N.  T.  597,  the  syllabus  states :  "The 
purchaser  may  recover  for  the  breach  of  a 
warranty,  although  he  has  sold  the  goods  and 
no  claim  has  been  made  upon  blm  and  be  Is 
liable  to  none  on  account  of  the  alleged  de- 
fect Nor  In  such  action  is  he  required  to 
prove  the  price  at  which  be  resold  the  goods. 
That  price  may  be  evidence  of  the  amount 
of  damages  but  does  not  furnish  the  rule." 
In  the  judgment  of  the  court  it  is  said: 
"The  vendor  Is  simply  required  to  make  good 
his  own  contract,  and  I  do  not  see  how  be 
•an  discharge  that  obligation  by  Inquiring 
into  relations  between  other  parties.  *  •  • 
The  promise  is  not  one  of  indemnity  against 


loss  on  a  resale."  See,  also,  Passtnger  t. 
Tborburn,  34  N.  T.  637,  90  Am.  Dec.  753, 
where  Randall  t.  Rapor  Is  cited  with  approv- 
al In  Western  Twine  Co.  v.  Wright,  11 
8.  D.  621,  78  N.  W.  942,  44  L.  R.  A.  438,  suit 
was  brought  by  the  vendor  of  binder  twine 
to  recover  from  the  vendee  the  amount  of  a 
promissory  note  given  for  the  price  thereof. 
Some  of  the  tvdne  had  been  sold  by  the  ven- 
dee to  numerous  farmers  for  cash,  and  they 
made  no  claim  on  the  vendee  for  reimburse- 
ment It  was  held  that  the  vendee  could  de- 
feat a  recovery  on  the  note  at  the  suit  of  the 
vendor  to  the  extent  of  the  actual  dlff^'ence 
between  the  real  value  of  the  twine  and  what 
It  would  have  been  worth  had  It  corresponded 
with  the  warranty,  even  though  "a  part  of  it 
had  been  sold  for  cash,  and  no  claim  haa  l>een 
made  by  any  of  the  purchasers  on  account  of 
defects."  The  case  of  Wheelock  v.  Berkel^, 
138  lU.  153,  27  N.  E.  942,  was  cited  with  ap- 
proval In  the  last-mentioned  case  It  wsa 
ruled  that  In  an  action  for  breach  of  a  war- 
ranty it  is  of  no  consequence  what  the  pur- 
chaser may  have  received  from  a  resale. 

The  cases  cited  by  the  appellees'  counsel  do 
not  conflict  with  those  above  referred  to. 
They  arose  either  upon  indemnity  bonds  or 
grew  out  of  the  evictions,  and  dqiended  upon 
entirely  different  principles.  In  California 
Dry  Dock  Ca  V.  Armstrong  (aC.)  17Fed.221, 
no  question  between  vendor  and  vendee  was 
Involved  at  all.  We  hold,  then,  for  the  rea- 
sons and  upon  the  authorities  already  al- 
luded to,  that  Denton  Bros.,  the  legal  plain- 
tiffs, were  entitled  to  recover  from  Oill  & 
Fisher  the  amount  for  which  they  (Denton 
Bros.)  were  liable  to  the  subvendees,  notwith- 
standing the  fact  that  Denton  Bros,  had  not 
paid  over  the  sum  for  which  they  were  so 
liable  to  the  subvendees.  It  follows,  there- 
fore, that  there  was  error  committed  in 
snstelning  the  demurrer  to  the  fourth  count 
of  the  narr.,  and  that  the  court  was  wrong 
in  granting  the  appellees'  fourth  prayer  and 
in  rejecting  the  appellants'  second  prayer. 

Secondly.  The  appellees  contended  that 
the  court,  by  granting  their  fifth  prayer  and 
by  rejecting  the  appellants'  first  prayer,  ruled 
that  the  appellante  were  not  entitled  to  re- 
cover, if  the  jury  should  find  from  the  evi- 
dence that  there  existed  among  grain  mer- 
chants a  general  and  well-estebllshed  usage  or 
custom  to  the  effect  that  In  sales  and  pur- 
chases of  com  for  shipment  to  a  foreign  i>ort, 
the  shipping  weights  taken  at  the  port  of 
shipment  upon  loading  the  vessel,  as  stated 
in  the  bill  of  lading,  should  be  final ;  and 
that.  In  case  of  shortege  In  the  outturn  at 
the  port  of  discharge,  the  purchaser  or  his 
assigns  should  have  no  claim  upon  the  seller 
for  the  value  of  the  shortege.  To  support 
that  contention  and  to  sustein.  the  rulings 
upholding  It,  there  must  be  written  into  the 
"Xiondon  Contract,"  by  force  of  the  usage  or 
custom  relied  on,  some  such  term  as  "bill 
of  lading  welghte  final  or  conclusive."  "To 
be  regarded  as  part  of  a  contract,  however. 
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the  aaage  or  cnstom  must  have  both  of  the  fol- 
lowing elements :  (1)  It  must  be  actually  or 
coQstructlTely  known,  and  (2)  It  must  be  con- 
sistent with  the  contract  If  either  of  these 
elements  la  lacking,  the  usage  or  custom  can- 
not be  regarded  as  part  of  the  contract" 
2  Page  on  Contracts,  S  604.  And  this  court 
said.  In  Foley  &  Woodslde  v.  Mason  &  Son, 
'6  Md.  49:  "And  although  evidence  of  usage 
is  sometimes  admissible  to  add  to,  or  to  ex- 
plain, the  terms  of  an  agreement  yet  it  will 
never  be  permitted  to  vary  or  oontradlct  the 
-clear  and  manifest  signification  of  the  terms 
which  the  contracting  parties  may  think  proi>- 
er  to  employ  to  express  their  meaning."  By 
the  express  terms  of  the  "London  Contract" 
the  usage  or  custom  invoked  by  the  appellees 
is  excluded.  If  the  bill  of  lading  weights 
are  final  and  conclusive  according  to  the  cus- 
tom, how  can  that  custom  be  Imported  into 
the  contract  In  the  face  of  the  explicit  pro- 
vision that  "any  deficiency  on  bill  of  lading 
weigbta  to  be  paid  for  by  seller"?  The  cus- 
tom set  up  is  absolutely  inconsistent  with  the 
contract  and  can  only  constitute  a  term  of 
that  contract  by  expunging  a  diametrically 
opposite  term.  When  the  parties  to  the  con- 
tract have  distinctly  agreed  tliat  the  bill  of 
lading  weights  shall  not  be  final — as  they  have 
done  by  stipulating  who  shall  be  liable  if 
the  weights  are  erroneous — a  custom  that 
they  shall  be  final  cannot  override  the  con- 
tract because  such  a  custom  is  flatly  Incon- 
sistent with  the  contract  There  was  error, 
therefore,  In  granting  the  appellees'  fifth 
prayer  and  in  rejecting  the  apiMllants'  first 
prayer.  The  appellants'  third  prayer  should 
have  been  granted.  It  told  the  jury  that  if 
the  whole  amount  of  grain  called  for  by  the 
-contract  viz.,  the  3,000  quarters,  was  not  in 
fact  delivered  by  the  railroad  company  at  its 
-elevator  to  the  steamer  Indore,  then  the  sur- 
render by  Oill  &  Fisher  of  elevator  receipts 
calling  for  that  quantity  of  com  is,  under  the 
pleadings,  no  defense  to  this  action.  The 
proposition  announced  is  self-evident  If  the 
quantity  of  grain  for  which  Oill  &  Fisher 
were  paid  was  not  delivered  to  their  vendee, 
then  their  stvrender  of  the  warehouse  re- 
ceipts did  not  relieve  them  from  their  liabil- 
ity to  their  vendee  for  the  shortage  in  de- 
livery. We  do  not  discover  any  error  in  the 
rejection  of  the  appellants'  fourth  prayer. 
It  undertook  to  define  the  rights  of  0111  & 
Fisher  against  the  railroad  company,  but  <is 
the  rights  of  the  former  against  the  latter, 
and  the  liabilities  of  the  latter  to  the  former 
with  respect  to  the  alleged  shortage  in  the 
weight  of  the  com,  are  not  In  any  way  In- 
volved in  the  pending  case,  they  were  not 
matters  with  which  the  jury  had  any  con- 
cern. The  appellants'  fifth  prayer  was  cor- 
rect and  ought  to  have  been  granted.  It 
merely  told  the  jury  that  the  appellants  had 
no  cause  of  action  against  the  ralhroad  com- 
pany on  account  of  the  shortage,  as  there  was 
oo  contract  between  ttot  company  and  them. 


The  appellees'  first  prayer  related  to  the  bur- 
den of  proof  and  was  properly  granted. 

It  results  from  what  has  been  said  that  the 
Judgment  in  favor  of  the  appellees  must  be 
reversed  because  of  the  errors  committed  In 
sustaining  the  demurrer,  in  granting  the  ap- 
pellees' fourth  and  fifth  prayers,  and  in  re-- 
Jectlng  the  appellants'  first,  second,  third, 
and  fifth  prayers,  and  a  new  trial  will  be 
awarded. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 


OABITEfl  V.  BOND. 
(Court  of  Appeals  of  Maryland.    Dec.  7,  1905.) 

1.   EXXCUTOBS    —     GOUPXTKNCT      OF      FBBSOR 

Named  as  Exxoxttob— Cohvictior  of  In- 

FAKOITB  CBIMX. 

One  convicted  of  making  an  overcharge  for 
prosecuting  a  pension  claim,  in  violation  of 
Act  Cong.  June  27,  1890,  c  634,  (  4,  26  Stat 
183  [U.  S.  Comp.  St  1901,  p.  3231],  and  sub- 
ject to  imprisonment  In  the  discretion  of  the 
court,  has  not  been  convicted  of  a  "crime  ren- 
dering him  infamous  according  to  law,"  within 
Code  Pub.  Gen.  Laws,  art  93,  f  SI,  making 
one  convicted  of  a  "crime  rendering  him  in- 
famous according  to  law"  disgualifled  from  act- 
ing as  executor,  though  it  be  assumed  that  in 
the  contemplation  of  the  federal  jurisdiction 
the  offense  be  deemed  an  infamous  one. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22, 
Oent  Dig.  Executors  and  Administrators,  §S 
82,  77;  vol.  27,  Cent  Dig.  Indictment  and  In- 
formation, iS  10-22;  voL  SO,  Cent  Dig.  Wit- 
nesses, {  IIL] 

Appeal  from  Orphans'  Court  of  Baltimore 
City;  Myer  J.  Block,  Wm.  J.  O'Brien,  and 
Harry  G.  Gaither,  Judges. 

Application  by  Charles  E.  Garltee  for  let- 
ters testamentary  on  the  estate  of  Sophia 
y.  Chambers,  deceased.  From  an  order  deny- 
ing the  application,  on  the  petition  of  William 
A.  Bond,  the  applicant  appeals.    Reversed. 

Argued  before  McSHERRY,  O.  J.,  and 
BOYD,  PBAROE,  SCHMUCKEB,  JONES,  and 
BURKE,  JJ. 

Joseph  W.  Bristor  and  Thomas  0.  RuddeU, 
for  appellant  W.  Ashbie  Hawkins,  for  ap- 
pellee. 

SOHMUCKER,  J.  The  appelhmt  was 
named  as  executor  in  the  last  will  of  Sophia 
V.  Chambers,  late  of  Baltimore  City.  Upon 
bia  application  to  the  orphans'  court  of  that 
dty  for  letters  testamentary  upon  bee  estate, 
the  appellee,  claiming  to  be  the  adopted  son 
of  the  testatrix,  filed  a  petition  asking  that 
the  letters  be  refused,  because  the  appellant 
had  been  convicted  of,  and  imprisoned  for, 
an  infamous  crime,  and  had  been  disbarred 
as  an  attorney  by  the  supreme  bench  of 
Baltimore  City  for  unprofessional  conduct 
involving  moral  turpitude.  The  appellant' 
answered  the  petition,  denying  that  he  had 
been  convicted  of  any  infamous  offense,  or 
tliat  he  was  not  a  fit  and  proper  person  to 
act  as  executor,  and  inaiating  that  the  mat- 
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ters  alleged  In  tbe  petition  would  not  Justify 
ttae  conrt  in  refusing  to  grant  him  letters 
testamentary.  The  record  contains  no  evi- 
dence touching  the  appellant's  alleged  dis- 
barment by  the  supreme  bench,  nor  is  that 
allegation  adverted  to  or  noticed  in  tbe  order 
appealed  from;  but  there  does  appear  In  the 
record  a  transcript  of  proceedings  from  the 
District  Court  of  the  United  States  for  the 
District  of  Maryland  showing  his  indictment 
and  conviction  for  a  violation  of  the  act  of 
Congress  approved  June  27,  1890,  c.  634, 
{  4.  26  Stat  183  [U.  S.  Comp.  St.  1901,  p. 
3231].  That  act  provides  as  follows:  "No 
agent,  attorney  or  other  person  engaged  in 
preparing,  presenting  or  prosecuting  any 
claim  under  the  provisions  of  this  act,  shall 
directly  or  indirectly,  contract  for,  demand, 
receive  or  retain  for  such  services  in  prepar- 
ing, presenting  or  prosecuting  such  claim,  a 
sum  greater  than  ten  dollars,  which  sum 
shall  be  payable  only  upon  the  order  of  tbe 
commissioner  of  pensions  by  the  pension 
agent  making  payment  of  the  pension  al- 
lowed; and  any  person  who  shall  violate 
any  of  the  provisions  of  this  section  or  who 
shall  wrongfully  withhold  from  a  pensioner 
or  claimant  tbe  whole  or  any  part  of  a  pen- 
sion or  claim  allowed  or  due  such  person  or 
claimant  under  tliis  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof,  shall  for  each  and  every  offense  be 
fined  not  exceeding  $600  or  be  imprisoned 
at  hard  labor  not  exceeding  2  years  or  both 
In  tbe  discretion  of  tbe  court" 

The  Indictment  in  the  District  Court 
charges  tbe  appellant  with  having,  in  viola- 
tion of  tbe  statute,  unlawfully  demanded 
and  received  from  a  pensioner  for  prosecuting 
his  claim  for  the  pension  the  sum  of  $12, 
which  was  not  paid  to  him  upon  the  <»der  of 
the  commissioner  of  pensions  by  tbe  pension 
agent  making  payment  of  tbe  pension.  It 
does  not  appear  from  the  proceedings  whether 
the  traverser  charged  the  pensioner  $12  in 
addition  to  the  $10  fee  contemplated  by  the 
law,  but  it  does  appear  that  the  $12  were 
collected  from  the  pensioner  in  violation  of 
tbe  statute. 

Tbe  orphans'  court,  upon  a  bearing  of  the 
matter  thus  presented  to  it,  passed  the  order 
appealed  from  on  July  12, .  1905,  declaring 
that  tbe  appellant  "be,  and  he  is  hereby, 
removed  as  executor  of  the  will  of  Sophia  V. 
Chambers,  be  having  been  convicted  of  an 
infamous  crime,  and  that  letters  testamentary 
to  him  be  refused."  It  is  conceded  that  the 
orphans'  court  In  passing  this  order  acted 
in  e.xerdse  of  power  supposed  to  have  been 
conferred  upon  it  by  section  51,  art  93,  of 
the  Code  of  Public  General  Laws,  which 
provides  as  follows:  "If  any  person  named 
as  executor  In  a  will  shall  be  at  the  time 
when  administration  ought  to  be  granted 
under  the  age  of  eighteen  years  or  of  unsound 
mind  incapable  according  to  law  of  making 
a  contract  or  convicted  of  any  crime  render- 


ing bim  infamous  according  to  law,  or  If  any 
person  named  as  executor  shall  not  be  a 
citizen  of  tbe  United  States,  letters  testa- 
mentary or  of  administration  may  be  granted 
In  the  same  manner  as  if  such  person  bad 
not  been  named  in  tbe  will." 

Without  pausing  to  consider  the  propriety 
of  the  form  of  tbe  order  appealed  from,  we 
pass  to  the  discussion  of  the  most  Important 
question  presented  by  tbe  record,  which  is 
whether  the  offense  of  which  the  appelant 
was  convicted  in  the  federal  court  was  an 
Infamous  one,  within  the  meaning  of  section 
51,  art  93,  Code  Pub.  Gen.  Laws.  The  au- 
thorities differ  in  their  definition  of  an  "in- 
famous crime."  Sc»ne  of  them  rely  for  that 
purpose  upon  the  character  of  the  crime  with 
reference  to  Its  degree  of  moral  turpitude, 
while  others  bold  that  the  true  test  Is  tbe 
nature  of  the  punishment  inflicted  for  the 
commission  of  tbe  offense.  The  definition 
has  in  some  Instances  b^n  made  to  depend 
largely  upon  the  connection  in  which  the 
designation  "Infamous"  was  applied  to  the 
offense  and  tbe  purpose  Intended  to  be  ac- 
complished by  its  use.  Thus,  in  construing 
the  provision  of  the  federal  Constitution 
which  prohibits  prosecution  for  "a  capital 
or  otherwise  Infamous  crime  unless  on  a 
presentment  or  Indictment  of  a  grand  Jury." 
the  Supreme  Court  of  tbe  United  States  in 
tbe  habeas  corpus  case  of  Bz  parte  Wilson. 
114  U.  S.  422,  5  Sup.  Ct  935,  29  L.  Ed.  88, 
held  that  the  provision  must  be  considered, 
not  merely  from  the  standpoint  of  tbe  char- 
acter of  the  crime,  but  also  from  the  nature 
of  the  consequences  to  tbe  accused  if  be 
should  be  found  guilty,  and  it  discharged  the 
prisoner,  whose  offense  was  punishable  by 
imprisonment  for  a  term  of  years  at  hard 
labor,  because  he  had  been  tried  and  con- 
victed upon  a  mere  Information  without  In- 
dictment or  presentment  by  a  grand  Jury. 
The  court  In  that  case  gave  to  the  constitu- 
tional provision  then  under  consideration, 
which  was  manifestly  adopted  for  the  bene- 
fit of  accused  persons,  that  construction 
which  afforded  to  the  greatest  number  of 
such  persons  the  benefit  of  its  operation. 
That  decision  was  followed  by  a  number 
of  others  in  the  same  court  holding  that 
imprisonment  In  the  penitentiary  was  infa- 
mous punishment  Mackln  v.  U.  8.,  117  D. 
S.  348,  6  Sup.  Ct  777,  29  L.  Ed.  909;  In 
re  Mills,  135  n.  S.  263,  10  Sup.  Ct  762,  34 
L.  Ed.  107;  In  re  Claasen,  140  U.  S.  200,  11 
Sup.  Ct  735,  35  L.  Ed.  409.  But  even  In 
Wilson's  Case  it  was  held  that  at  common 
law,  prior  to  the  Declaration  of  Independ.ence, 
"It  was  already  established  law  that  the  in- 
famy which  disqualified  a  convict  to  be  a 
witness  depended  upon  the  ctiaracter  of  bis 
crime,  and  not  upon  the  nature  of  his  punish- 
ment." The  authorities  generally,  though 
not  with  entire  uniformity,  hold  that  the  in- 
famous nature  of  a  crime  was  determined  at 
common  law  by  the  character  of  the  act  it- 
self, and  not  by  the  penalty  inflicted  for  It* 
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conuuiaeion.  The  crixues  which  the  common 
law  regarded  as  infamous  because  of  their 
moral  torpltode  were  treason,  felony,  per- 
jury, forgery,  and  those  other  offenses, 
classified,  generally,  as  crimen  falsi,  which 
Impressed  upon  their  perpetrator  such  a 
moral  taint  that  to  permit  blm  to  testify, 
in  legal  proceedings  would  injuriously  affect 
tlie  public  administration  of  Justice.  Rex  y. 
Ford,  2  Salk.  680;  Bouy.  Law  Did  1027; 
1  OreenL  Ev.  f  878;  Whart  Grim.  Law,  i 
758;  BIsh.  Grim.  Law,  {  974;  Utley  v.  Mer- 
rick, 62  Mass.  302;  12  Gyc.  136;  16  Am.  ft 
Eteg.  £:ncyc.  p.  247,  and  cases  there  cited; 
In  re  Butler,  84  M&  26,  24  At].  466,  17  L. 
R.  A.  764;  State  y.  Nolan.  15  R.  I.  629,  10 
Atl.  481.  Car  predecessors  had  occasion  In 
the  case  of  State  y.  Blzler,  62  Md.  860,  to 
determine  what  constituted  an  infamous 
crime,  within  the  meaning  of  section  2,  art 
1,  of  the  Ck)n8titntIon  of  this  state,  which 
prohibits  from  yoting  at  any  election  a  per- 
son "conyicted  of  larceny  or  other  infamous 
crime  unless  pardoned  by  the  Ooyemor."  It 
is  Bald  in  the  opinion  In  that  case :  "An  'in- 
famous crime'  is  such  a  crime  as  Inyolyed 
moral  turpitude,  or  such  as  rmdered  the  of- 
fender Incom^tent  as  a  witness  in  court; 
upon  the  theory  that  a  i>erson  would  not 
commit  so  heinous  a  crime  unless  he  was 
so  depraved  as  to  be  unworthy  of  credit 
1  Abb.  Law  Diet  602,  and  authorities  there 
cited.  The  genera]  court  of  this  state  In 
Evans  y.  Bonner,  2  Har.  ft  McH.  878,  d^ned 
'Infamous  crime'  to  be  one  which  rises  at 
least  'to  the  grade  of  felony.'  This  is,  how- 
eysr,  too  narrow,  for  perjury  is  a  misdemean- 
or, but  by  all  authority  is  'infamous.'  The 
Constitution  in  providing  for  exclusion  from 
suCtrage  of  i>er8on8  whose  character  was  too 
bad  to  be  permitted  to  vote  could  only  have 
Intended  by  the  language  used  such  crimes  as 
were  infamous  at  common  law,  and  are  de- 
scribed as  such  In  common-law  authorities, 
•  *  •  There  are  many  misdemeanors  pun- 
ishable by  confinement  in  the  penitentiary 
which  are  clearly  not  infamous  crimes  within 
the  meaning  of  the  common  law  or  of  the  Ckm- 
stitutlon.  If,  for  example,  the  prisoner  had 
been  convicted  of  any  of  the  assaults  with  in- 
tent mentioned  and  punished  by  the  Code,  and 
had  been  sentenced  to  the  penitentiary,  and 
served  his  time  out  there  without  being  par- 
doned by  the  Governor,  he  would  not  be 
chargeable  with  having  committed  an  'In- 
famous crime.' "  Construing,  therefore,  as 
we  should,  the  expression  "Infamous  crime," 
used  In  section  61,  art  96,  of  the  Code,  in 
the  same  maimer  that  our  predecessors  con- 
strued it  when  used  in  the  Constitution,  we 
are  compelled  to  bold  that  the  statutory  of- 
fense of  which  the  appellant  was  convicted 
cannot  be  regarded  by  us  an  Infamous  one 
merely  because  It  was  punishable,  at  the 
discretion  of  the  court,  by  a  term  of  imprison- 
ment, which  that  court  might,  in  the  exercise 
of  its  recognized  power,  have  required  him 
to  serve  in  a  penitentiary.    Nor  do  we  think 


that  the  statutory  offense  of  which  the  appel- 
lant was  convicted  (of  making  an  overcharge 
for  services  in  prosecuting  a  claim  for  a  pen- 
sion, and  collecting  the  fee  so  charged  wltli- 
out  complying  with  the  provisions  of  the 
statute)  Involved  the  degree  of  moral  turpi- 
tude whidi  would  have  been  requisite  to 
make  his  transgression  an  Infamous  crime 
at  common  law.  • 

Even  If  we  assume  tliat  In  the  contempla- 
tion of  the  federal  Jurisdiction  In  which  the 
appellant  was  tried  and  convicted,  his  offense 
would  l>e  regarded  from  the  nature  of  Its 
punishment  as  an  Infamous  one,  that  Juris- 
diction must  be  considered  quoad  hoc  as 
foreign  to  that  of  the  Maryland  courts. 
Logan  v.  U.  S.,  144  U.  S.  303,  12  Sup.  Ct. 
617,  36  L.  Ed.  429;  Langdon  v.  Evans,  3 
Mackey  (D.  C.)  1.  In  Logan's  Case  the  Su- 
preme Court  held  that  both  "at  common  law 
and  on  general  principles  of  Jurisprudence, 
when  not  controlled  by  express  statute  giving 
effect  within  the  state  which  enacts  it  to  a 
conviction  and  sentence  in  another  state, 
such  conviction  and  sentence  can  have  no  ef- 
fect by  way  of  disqualification  of  a  witness, 
t>^ond  the  limits  of  the  state  In  which  the 
Judgment  is  roidered."  See,  to  same  effect 
Com.  v.  Oreen,  17  Mass.  515 ;  National  Trust 
Co.  y.  Oleason,  77  N.  T.  400,  83  Am.  Rep. 
682 ;  Story,  Oonfi.  Laws,  |  92. 

The  orphans'  court  were  therefore  In  error 
In  treating  the  appellant  as  disqualified  to 
fill  the  office  of  executor  because  he  had  been 
conyicted  and  sentenced  by  the  District  Court 
of  the  United  States  for  the  offense  mention- 
ed in  the  record,  and  for  that  error  the  order 
appealed  from  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Order  reversed,  with  costs,  and  cause  re- 
manded for  further  proceedings. 


THOMAS     y.      GOTTLIEB      BAUERN- 

SCHMIDT  STRAUS  BREWING  CO. 

(Court  of  Appeals  of  Maryland.    Dec  7,  1905.) 

1.  IiARDI.OBD     A'NU     TENANT— LGABB—OFTIOH 
TO  PimCHASE — CONBTBUCTION. 

A  lease  for  a  year  contained  a  proviso  that 
the  "agreement  with  all  its  provisions  and 
covenants,"  should  continue  In  force  from 
time  to  time  after  the  expiration  of  the  year, 
provided  that  the  parties  could  terminate  the 
same  at  the  end  of  the  year  or  any  term  there- 
after, and  stipulated  that  the  tenant  should 
have  the  right  to  purchase  the  premises  "at 
the  end  of  said  term"  for  a  fixed  sum.  Held, 
that  the  tenant's  option  to  purchase  could  be 
exercised  at  the  end  of  the  year,  or  every  suc- 
ceeding year  until  the   lease   was   terminated. 

2.  Spbcifio  Pkbfobm ance  —  Contbaots   En- 
FOBCEABLs— Mistake. 

Equity   will  not  compel  one  to  perform  a 
contract    which    be   did    not   intend    to    make, 
and  which  he  would  not  have  entered  Into  had 
its  tme  eCFect  been  understood. 
8.  Same  —  Evidence  of  Mistake  —  Sxnn- 

CIERCY. 

Evidence  on  the  issue  whether  a  stipula- 
tion in  a  lease  for  a  year  with  the  privilege  of 
renewals,    which    gave    the    lessee    the    option 
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to  purchase  during  the  renewal  periods,  was 
inserted  through  misapprehension  on  the  part 
of  the  lessor,  examined,  and  held  not  to  war- 
rant a  finding  that  the  stipulation  was  in- 
serted through  misapprehension,  such  as  to 
justify  equity  in  refusing  to  grant  the  lessee  the 
right  to  exercise  the  option. 

4.  SaMH— MUTUAUTT    OF   OBLIGATION. 

Where  a  lessee  notified  the  lessor  of  its 
intention  to  purchase  the  property  under  the 
terms  of  the  lease,  |;iying  the  lessee  an  option 
to  purchase,  the  stipulation  granting  the  oi>- 
tion  l>ecame  enforceable  at  the  instance  of  the 
lessor  or  lessee, 

5.  Saue— Requisites  or  Oontbact. 

Relief  by  way  of  specific  performance  is 
not  a  matter  of  right,  and  to  warrant  the 
granting  of  it  the  contract  must  be  fair,  cer- 
tain, founded  on  an  adequate  consideration, 
and  free  from  suspicion  as  to  its  bona  fides. 

Appeal  from  Circuit  Court,  Baltimore 
County;  N.  Charles  Burke,  Judge. 

Salt  by  the  Gottlieb  Bauernscbmidt  Strana 
Brewing  Company  against  Hannah  Thomas. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PEARCE,  JONES, 
and  SCHMUCKER,  JJ. 

Edward  S.  Klnes,  for  appellant  Elmer  J. 
Cook,  for  appellee. 

McSHERRT,  G.  J.  Tbis  Is  an  appeal  trom 
a  decree  passed  by  the  circuit  court  for  Balti- 
more county  sitting  in  equity.  The  decree 
required  the  appellant,  who  was  the  defend- 
ant below,  to  execute  specifically  a  certain 
contract  for  the  sale  of  a  house  and  lot  situ- 
ated In  that  county  by  conveying  the  same 
to  tbe  appellee.  The  Gottlieb  Bauemschmidt 
Straus  Brewing  Company,  a  body  corporate, 
filed  its  bill  of  complaint  against  Hannah 
Thomas  on  April  14,  1904,  Tbe  bill  alleged. 
In  substance,  that  tbe  defendant,  tbe  appel- 
lant here,  being  tbe  owner  of  tbe  real  estate 
in  controversy,  subject  to  an  annual  ground 
rent  of  $46,  demised  and  leased  tbe  same  to 
tbe  Maryland  Brewing  Company,  a  body  cor- 
porate, for  the  term  of  one  year,  beginning  on 
the  1st  day  of  May,  1900,  and  ending  on  the 
30th  day  of  April,  1901,  at  a  specific  rent,  pay- 
able monthly,  and  that  the  lease  contained  a 
proviso  "that  this  agreement,  with  all  its 
provisions  and  covenants,  shall  continue  in 
force  from  term  to  term  after  the  expiration 
of  the  term  above  mentioned,  provided,  bow- 
ever,  that  the  parties  hereto,  or  either  of 
them,  can  terminate  the  same  at  the  end  of 
the  term  above  mentioned,  or  of  any  term 
thereafter,  by  giving  at  least  thirty  days 
previous  notice  thereof  In  writing."  The 
bill  farther  alleged,  and  the  lease  itself  con- 
firms tbe  averment,  that  the  next  succeeding 
clause  of  tbe  agreement  stipulated  "that  the 
said  tenant  shall  have  the  right  to  purchase 
said  property  at  the  end  of  said  term  for  the 
sum  of  two  thousand  dollars."  The  bill 
charges  that  on  August  10,  1901,  tbe  plain- 
tiff, the  appellee  here,  acquired  all  the  rights 
and  property  of  tbe  Maryland  Brewing  Com- 
pany, including  the  lease  and  option  of  pur- 


chase aforesaid,  with  the  knowledge  of  tbe 
appellant,  who  recognized  the  appellee  as  her 
tenant  and  as  the  assignee  of  said  agreement 
of  lease  and  option  of  purchase;  that,  de- 
siring to  avail  Itself  of  the  option  of  pur- 
chase, the  appellee  corporation  during  tbe 
continuance  of  tbe  lease  so  notified  the  ap- 
pellant, "and  duly  tendered  the  sum  of  two 
thousand  dollars  (|2,000)  upon  tbe  execution 
to  It  of  a  proper  deed  of  said  premises,  and 
is  now  ready  to  pay  the  same,  but  the  said 
Hannah  Thomas  refuses  to  receive  it,"  and 
that  she  "refuses  to  make  a  conv^ance  of  the 
said  property  to  your  orator,  as  she  rlghtfally 
oogbt  to  do."  The  prayers  for  relief  are, 
first,  that  tbe  agreement  may  be  specifically 
enforced;  and,  secondly,  for  general  relief. 
The  bill  was  demurred  to,  the  demurrer  was 
overruled,  and  the  api)ellant  then  answered. 

Tbe  main  defenses  set  np  in  the  answer 
are,  first,  that  the  option  of  purchase  termi- 
nated on  April  SO,  1901  vrithout  tbe  Maryland 
Brewing  Company  having  made  any  attempt 
to  close  the  option.  In  view  of  one  of  the 
contentions  relied  on  in  behalf  of  the  appel- 
lant, it  will  not  be  amiss  to  advot  at  this 
point  to  an  admission  contained  in  her  an- 
swer under  oath.  That  admission  is  as  fol- 
lows: Tbe  Maryland  Brewing  Company, 
"desiring  to  use  tbe  property  for  a  saloon, 
said  through  Its  accredited  agent  that  it  did 
not  care  to  purchase  until  they  knew  the 
character  and  amount  of  business  that  could 
be  done,  and  requested  an  option  of  one  year 
to  test  tbe  business,  and  promised  that,  if 
the  same  was  satisfactory,  to  purchase  tbe 
same  at  the  end  of  the  year,  to  wit,  on  the 
30th  day  of  April,  1901,  and,  upon  the  prom- 
ise of  this  defendant  to  give  said  option.  It 
was  Incorporated  in  the  agreement  of  r«it- 
al."  Tbe  second  ground  of  defense  is  that 
the  appellee  never  bad  an  option  of  purchase, 
inasmuch  as  tbe  (^tion  bad  expired  before 
tbe  appellee  succeeded  to  the  rights  of  tbe 
Maryland  Brewing  Company;  and,  thirdly, 
that  no  claim  was  ever  made  by  the  appellee 
that  it  Intended  to  exercise  any  option  un- 
til after  the  appellant  had  sold  the  property 
to  another  person.  A  general  replication  was 
filed,  and  testimony  was  then  taken. 

At  the  argument  in  this  court  three  reas<Mi8 
were  assigned  by  tbe  appellant  for  'a  reversal 
of  the  decree,  viz.:  EHrst  As  contended  In 
the  answer,  because  the  lease  did  not  give  an 
option  which  extended  beyond  April  30,  1901, 
and,  as  the  option  had  not  be&a.  availed  of 
before  that  date.  It  had  expired  and  is  no 
l<Miger  binding.  Secondly.  Because  the  ex- 
trinsic facts  proven  in  the  case  show  that  the 
appellant  never  Intended  to  give  any  option 
at  all  beyond  the  first  year,  and  therefore 
that  it  would  be  inequitable  to  force  her  to 
make  a  conveyance  which  was  not  within  her 
contempiaticm  when  she  signed  tbe  lease. 
Thirdly.  Because  the  contract  as  embodied  In 
the  lease  is  not  mutual,  and  cannot  there- 
fore, be  enforced  specifically  at  the  suit  of  tbe 
parly  not  obligated  by  It  to  purchase.    These 
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three  reasons  will  be  considered  In  the  order 
Just  named. 

First,  then,  wbat  Is  tbe  true  Interpretation 
of  tbe  provision  of  tbe  lease  relating  to  this 
subject?  There  is  a  distinct  agreement  that 
tbe  toiant  shall  have  the  right  to  purchase 
tbe  property  "at  tbe  end  of  the  said  term" 
for  the  sum  of  $2,000.  Wbat  is  the  end  of 
said  term?  Is  It  the  end  of  tbe  first  year, 
or  Is  It  the  end  of  any  succeeding  year 
tboreafter  during  the  oontlnnance  of  the 
lease?  The  lease  Itself  must  and  does  fur- 
nish an  answer.  "This  agreement,  with  all 
Its  proTlslons  and  covenants,  shall  continue 
in  force  from  term  to  term  after  tbe  expira- 
tion of  tbe  term  above  mentioned  [that  is, 
aft»  tbe  term  of  one  year,  ending  April  80, 
1901]  provided,  however,  that  tbe  parties 
hereto,  or  either  of  them,  can  terminate  tbe 
same  at  the  end  of  tbe  term  above  mentioned, 
or  of  any  term  thereafter,  by  giving  at  least 
tblrty  days'  previous  notice  thereof  in  writ- 
ing." Tbe  parties  themselves  have  in  tbe 
contract  itself  4efli>ed  tbe  meaning  of  the 
phrase  "at  the  end  of  said  term,"  for  tliey 
have  declared  that  tbe  agreement,  with  all 
its  provisions  and  covenants,  and  therefore 
with  the  provision  and  covenant  giving  tbe 
option  of  purchase,  shall  continue  in  force 
from  t^m  to  term  after  the  expiration  of  the 
first  year,  though  to  each  of  tbe  parties  the 
right  was  reserved  to  terminate  the  lease  at 
tbe  end  of  tbe  first  term,  or  of  any  term 
thereafter.  It  is  obvious,  tb«i,  that  the  par- 
ties to  tbe  agreement  defined  each  year  to  be 
a  term  within  and  subject  to  every  provision 
and  covmant  applicable  to  the  first  year; 
and  henoe  it  must  follow  that,  if  the  option 
of  purchase  was  a  provision  or  (iovenant 
which  could  have  been  exercised  during  the 
first  year,  it  continued  in  force  during  every 
succeeding  year  or  term,  until  the  lease  was 
brought  to  an  end  by  the  method  therein  pre- 
scribed. The  right  of  the  tenant  to  purchase 
tbe  property  is,  as  was  stated  by  this  court 
In  Maughlin  v.  Ferry  &  Warren,  35  Md.  367, 
"a  continual  obllgatl<m  running  with  the 
lease  on  tiie  part  of  the  lessor,  with  the  op- 
tion In  the  tenant  to  accept  tbe  same  or  not 
within  that  time."  Maughlin  v.  Perry  ft 
Warren  is  decisive  of  this  branch  of  the  case 
at  bar.  It  appeared  there  that  ohe  Wells  on 
March  9,  1864,  rented  certain  property  to 
Hynson  for  three  years,  renewable  for  a 
similar  period,  with  covenant  binding  tbe 
lessor  to  sell  and  convey  unto  the  lessee  tbe 
demised  premises  for  the  sum  of  $l,tSOO  at 
any  time  before  the  expiration  of  the  lease  of 
tenancy.  On  March  16,  1867,  Wells  sold  tbe 
same  property  to  Maughlin  for  $1,600,  and 
the  purchase  money  was  paid.  Wells  died 
intestate  before  the  expiration  of  the  three 
years  for  which  tbe  lease  had  been  renewed. 
All  the  rights  of  Hynson,  the  toiant  who  had 
the  option  of  purchase,  t)ecame  vested 
through  mesne  assignments  in  Ferry  and 
Warren.  Under  these  drcnmstances,  six 
days  before  tbe  expiration  of  the  renewal  of 


tbe  lease  a  bill  was  filed  by  Ferry  and  War- 
ren, alleging  that  they  were  ready  to  pay  tbe 
stipulated  sum  of  $1,600,  and  praying  for  a 
specific  performance  of  the  contract  Maugh- 
lin resisted,  on  the  ground  that  the  accept- 
ance of  the  option  had  not  been  in  time,  since 
It  was  not  made  during  the  original  term  of 
three  years,  and  not  until  six  days  prior  to 
tbe  expiration  of  the  renewal  term,  and  that 
the  mere  otCer  in  tbe  bill  to  pay  tbe  money 
was  not  a  sufQclent  compliance  with  tbe  con- 
tract This  court  ruled  against  both  conten- 
tions, using  tbe  language  hereinbefore  quoted. 
As  Maughlin  had  notice  of  the  contract  which 
gave  Hynson  the  option,  it  was  held  that  he 
did  not  acquire  any  greater  right  than  Wells 
possessed.  In  the  case  at  bar,  Sinlth,  who 
purchased  from  the  appellant,  knew  of  the 
option  contract  before  he  bought  and  he  se- 
cured no  right  superior  to  that  of  tbe  appel- 
lee. 

It  would  seem,  then,  both  in  view  of  the 
terms  of  the  lease  and  in  virtue  of  the  de- 
cision by  this  court  of  Maughlin  v.  Perry 
Sb  Warren,  that  thtf  option  of  purchase  in- 
corporated In  the  lease  was  a  continual  ob- 
ligation, running  with  tbe  lease  on  the  part 
of  the  appellant  with  tbe  option  in  the  ten- 
ant to  accept  the  same  or  not  during  each 
successive  term  which  the  lease  created;  and 
therefore  tbe  option  bad  not  expired  when  a 
tender  was  made  of  the  agreed  purchase 
money,  and  a  deed  was  donanded  during  the 
oontlnnance  of  tbe  lease.  So  much  for  the 
defenses  set  up  In  the  answer. 

Secondly.  Do  the  extrinsic  facts  show  that 
tbe  appellant  did  not  intend  to  give  any  op- 
tion at  all  beyond  tbe  first  year,  and  that 
consequently,  the  insertion  of  the  renewal 
and  extension  clause  providing  therefor  was 
a  mistalce  which  ought  not  to  be  binding  on 
the  lessor?  The  paragraph  we  have  quoted 
from  the  answer  distinctly  admits  that  an 
option  of  purchase  was  given  for  one  year. 
It  Is  a  settled  principle  that  a  court  of  equity 
will  not  grant  its  affirmative  remedy  to  com- 
pel the  defendant  to  perform  a  contract 
which  he  did  not  intend  to  make,  and  which 
be  would  not  have  entered  into  had  its  true 
effect  t>een  understood.  SomervlUe  v.  Cop- 
page,  101  Md.  — ,  61  Ati.  818.  But  tbe  evi- 
dence shows  that  an  effort  was  made  by 
the  Maryland  Brewing  Oompany  wittiln  the 
first  year  to  close  the  option,  and  at  the 
earnest  solicitation  of  the  appellant  the  mat- 
ter was  permitted  to  stand  open,  and  the  re- 
lation of  landlord  and  tenant  was  allowed 
to  continue  under  the  lease.  Though  Mrs. 
Thomas  denies  this,  the  preponderance  of 
testimony  is  against  her,  and  It  is  reasonably 
clear  that  she  asked  the  agent  of  the  Mary- 
land Brewing  C!ompany  not  to  insist  upon 
closing  the  option  during  the  first  year  of 
the  tenancy,  without  intimating  that  it  was 
her  understanding  that  the  privilege  to  pur- 
chase lapsed  at  tbe  expiration  of  the  first 
term  of  one  year.  While  she  stated  in  one 
iwrtion  of  her  testimony  that  she  said  to  tbe 
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lierson  who  took  the  lease  to  her  for  her 
signatore,  "There's  one  mistake;  that's  the 
two  thousand  dollars;  I  have  set  no  price" — 
she  admits  a  little  later  on  that,  had  the 
lessee  taken  the  property  "when  the  year  was 
up,  it  would  hare  been  all  right"  She  must, 
therefore,  have  known  that  the  purchase 
price  had  been  agreed  upon  at  $2,000;  and, 
as  she  read  the  lease  before  signing  it,  and 
had  her  son  read  It  with  her,  she  must  have 
understood,  not  only  that  an  option  of  pur- 
chase at  a  named  price  had  been  provided 
therein,  but  also  that  the  same  option  con- 
tinued from  term  to  term  during  the  period  the 
lease  remained  in  forca  We  do  not  find  that 
the  testimony  makes  out  such  a  case  of  mis- 
apprehension or  misunderstanding  In  respect 
to  the  provisions  of  the  agreement  as  would 
Justify  a  court  of  equity  in  refusing  to  grant 
the  relief  prayed  for.  The  evidence  does 
not  bring  the  case  within  the  principle  ap- 
plied in  Somerville  v.  Coppage  and  that 
class  of  decisions. 

Thirdly.  The  defense  relied  on  In  the  argu- 
ment and  founded  on  the  supposed  want  of 
mutuality  in  the  contract  cannot  prevail.  If 
a  contract  is  lacking  in  mutuality,  it  cannot 
be  enforced.  Whenever,  as  a  general  propo- 
sition, a  contract  is  from  any  cause  incapable 
of  being  enforced  against  one  party,  that 
party  will  not  be  permitted  to  enforce  it 
against  the  other.  Both  parties  must  have 
a  right  to  compel  a  specific  performance  at 
the  date  of  the  decree,  or  neither  will  have 
It  Dixon  V.  Dixon,  92  Md.  440,  48  Atl.  152. 
Agreements  upon  condition  and  options  are 
within  the  rule,  but  when  the  condition  has 
been  performed  or  the  option  has  been  closed, 
the  right  of  the  reQ)ective  parties  to  demand 
spedflc  performance  becomes  mutual.  Dix- 
on V.  Dixon,  supra.  Here  the  option  was 
closed  within  the  life  of  the  lease.  When 
the  appellee  corporation  tendered  Itself  ready 
to  pay  the  money,  and  announced  to  the  ap- 
pellant its  intention  to  purchase  the  prop- 
erty under  the  terms  of  the  agreement,  the 
contract  ceased  to  be  a  mere  option,  and  be- 
came a  mutually  binding  obligation,  which 
could  have  been  enforced  at  the  Instance  of 
the  appellant  Just  as  effectively  as  at  the 
suit  of  the  appellee.  Before  the  bill  was 
filed,  and,  of  course,  before  the  decree  was 
signed,  both  parties  to  the  contract  had  an 
equal  right  to  compel  a  specific  performance. 
The  cases  cited  by  the  appellant's  counsel 
are  not  at  variance  with  this  conclusion.  Take, 
for  Illustration,  the  case  of  Gelger  &  Patterson 
V.  Oreen,  4  GUI,  472,  where  the  contract  under 
which  Oreen  claimed  granted  hlm  a  mere 
"privilege  of  digging  and  moving  ore"  at 
25  cents  per  ton  on  the  farm  of  Charlotte 
Owlngs,  but  imposed  no  obligation  on  Green 
to  do  anything  but  to  pay  for  each  ton  of  ore 
he  might  dig.  He  did  not  contract  to  dig 
any  particular  quantity  or  any  ore  whatever, 
and  he  had  entered  into  no  obligation  of  any 
sort,  and  of  course  no  decree  could  be  passed 
requiring  him  to  specifically  perform  some- 


thing which  be  had  not  undertaken  to  do. 
But  an  option  of  purchase  at  a  specific  price 
is  a  very  different  thing.    It  la  a  c<mtlnnlng 
offer  for  a  definite  time,  which,  upon  accept- 
ance within  that  time,  becomes  a  definite 
contract,  mntnally  binding  on  both  parties, 
and  hence  capable  of  being  enforced  by  either 
against  the  other.    The  case  of  Eing  v.  War- 
field,  67  Md.  246,  9  Atl.  638,  1  Am.  St  Rep. 
384,  is  also  totally  dissimilar.    That  was  a 
iroit  on  a  conditional  contract — a  contract 
which  was  to  be  binding  only  In  the  event 
that  a  contingency,  over  which  a  tiilrd  party 
had  exclusive  control,  should  happen.    The 
contingency  did  not  happen,  and  consequently 
the  incomplete  contract  never  ripened  Into 
a   perfected  agreement  and  hence  no  aoit 
could  be  maintained  upon  it    In  Duvall  ▼. 
Myers,  2  Md.   Ch.  401,  an  application  was 
made  for  the  specific  performance  of  a  coo- 
tract  for  the  sale  of  growing  timber,  but  the 
contract  relied  on  was  not  signed  by  the  ven- 
dor, Duvall,  or  by  any  one  for  him,   and 
when  he  sought  to  enforce  it  he  was  met 
with  the  objection  that  It  was  lacking  in 
mutuality;  and  since,  by  reason  of  his  not 
having  signed  it  It  oonld  not  be  enforced 
against  him  at  the  salt  of  the  vendee,  he 
could  not  compel  the  vendee,  who  had  signed 
it,  to   execute  it    The  chancellor  observed: 
"The  paper  says  'I   have  sold.'    Who   has 
sold?    Who  is  the  party  who  has  contracted 
with    the   defendant?    The  paper  does   not 
inform  us,  and  it  may  as  well  be  any  one  else 
as  Duvall.    Where,  then,  in  the  agreemoit 
which  be  seeks  to  have  specifically  executed 
against  the  defendant  is  the  recipixKal  ob- 
ligation on  his  part?"    The  case  is  clearly 
distinguishable  from  the  one  at  bar.    In  Bll- 
Ungslea  v.  Ward,  33  Md.  48,  a  bill  was  filed 
by  Ward  for  the  specific  enforcement  of  a 
parol  contract  alleged  to  have  been  made 
betwee;n  one  Green  in  his  lifetime  and  Ward 
for  the  sale  of  land  by  the  former  to  the  lat- 
ter.   The  evidence  adduced  by  Ward  consist- 
ed of  declarations  made  by  Oreen,  and  the 
evidence  adduced  by  Green's  executor  com- 
prised declarations  made  by  Ward,  to  the 
effect  that  the  contract  was  not  final  or  con- 
clusive, but  left  Ward  the  option  to  retain 
or  to  surrender  the  property  of  which,  at  the 
time  the  alleged  contract  was  made.  Ward 
was  tenant    There  was  no  sufficient -proof 
of  the  contract,  and  no  adequate  evidence  of 
part  performance  to  take  the  case  out  of  the 
statute  of  frauds.    Tyson  v.  Watts,  7  Gill, 
124,  was  quite  similar  to  Gelger  v.  Green, 
supra.    "After  carefully  collating  these  con- 
tracts," said  this  court  In  7  Gill,  157,  "we 
think  the  case  at  bar  cannot  be  distinguished 
from  the  case  of  Gelger  v.  Green."    No  fur- 
ther comment  is  needed  to  show  that  Tyson 
V.  Watts  Is  Inapplicable  to  the  case  before 
us. 

It  Is  undoubtedly  the  settled  doctrine  of 
courts  of  equity  that  relief  by  way  of  spe- 
cific performance  is  not  a  matter  of  ri^t  to 
be  demanded  ex  debito  Justitls,  and  that  to 
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warrant  tbe  granting  ot  socb  relief  the  con- 
tract must  be  fair,  certain,  and  mutual.  It 
most  be  founded  on  an  adequate  considera- 
tion, and  must  be  free  from  any  suspicion  as 
to  Its  bona  fides.  All  tbese  requisites  have 
been  met  Tbe  certainty  and  mutuality  of 
tbe  agreement  have  been  considered;  there 
1b  nothing  In  the  record  to  question  its  fair- 
ness. Tbe  consideration  has  been  shown  to 
be  adequate  and  full,  and  there  Is  not  a  sug- 
gestion of  bad  faith  In  the  entire  transaction. 

We  see  no  reason  to  disturb  tbe  decree  of 
the  circuit  court,  and  it  will  accordingly  be 
affirmed. 

Decree  affirmed,  with  costs  above  and  be- 
llow. 


McDHRMOTT  ▼.  BBNNBTT. 

JOHNSTON  ▼.  BENNETT. 

(Snpreme  Court  of  Pennsylvania.    Nov.  4, 
1906.) 

JuDoioENT-^lONFESsioN— Fraud   and   Com- 

oiON— Opining.' 

Where  an  affidavit,  on  a  mle  to  open  Judg- 
tnent  entered  on  a  judgment  note  given  to  an 
attorney  by  hia  client  when  in  seriooa  diffl- 
cnltiea,  avers  fraud  and  coercion,  and  the  cir- 
cnmstances  of  the  note  are  such  as  to  justify 
Judicial  Investigation,  the  judgment  is  prop- 
erly opened. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
■Cent  Dig.  Judgment  I!  109,  116,  120.] 

Appeal  from  Conrt  of  Common  Pleas,  Al- 
legheny County. 

Actions  by  Frank  P.  McDermott  and  by 
Aiiron  B.  Johnston  against  Laura  Biggar 
Bennett  From  orders  discharging  rules  to 
open  the  Judgments  in  both  cases,  defendant 
appeals.    Reversed. 

The  petition  for  the  rule  averred  as  fol- 
lows: "That  Prank  P.  McDermott  secured 
by  firand  and  coercion  a  certain  judgment 
note  of  $1,600  in  the  month  of  July,  1903. 
The  nature  of  such  fraud  and  coercion  will 
more  fully  be  shown  by  revelation  of  all 
tbe  circumstances  connected  with  the  same, 
to  wit:  On  or  about  the  montb  of  Septem- 
ber, A.  D.  1902,  in  the  city  of  Long  Branch, 
Monmouth  county,  N.  J.,  your  petitioner  was 
charged  with  the  crimes  of  perjury  and  con- 
spiracy by  one  Peter  J.  McNul^,  an  ex- 
ecutor of  the  will  of  Henry  M.  Bennett; 
said  perjury  and  conspiracy  being  charged 
Against  your  petitioner  because  she  establish- 
ed her  wifehood  to  H.  M.  Bennett,  and  be- 
cause she  proved  the  death  of  a  posthumous 
child  as  a  result  of  said  marriage.  That 
your  petitioner  in  the  month  of  November, 
1902,  surrendered  herself  voluntarily  Into  the 
costody  of  said  court  of  Monmouth  county. 
That  about  the  month  of  December,  1902, 
she  was  indicted  for  said  crimes  by  the  grand 
Jury  of  Monmouth  county.  That  on  rep- 
resentation to  the  general  sessions  court  of 
Monmouth  county.  New  Jersey,  that  she  l>e- 
ing  unable  to  retain  counsel,  she  being  penni- 
less, the  said  court  assigned  Messrs.  Frank 


P.  McDermott  and  Aaron  Johnston,  both 
of  the  Monmouth  county  bar,  to  defend  her. 
That  upon  being  so  assigned  the  said  John- 
ston and  McDermott  immediately  visited 
said  petitioner  and  codefendants  in  the  jail 
of  Monmonth  county,  and  told  said  petitioner 
that  her  Interests  in  said  trial  could  not  be 
successfully  guarded  and  that  trial  would 
not  l>e  very  well  prepared  or  conducted,  ex- 
cept petitioner  would  sign  an  agreement 
wherein  she  promised  to  pay  said  McDermott 
and  Johnston  and  one  Joseph  Noonan  the 
sum  of  $10,000  jointly.  Said  agreement 
which  cannot  be  found,  was  based  on  the 
consideration  above,  and  on  the  promises  of 
said  McDermott  and  Johnston  to  procure  ball 
for  codefendants  of  petitioner,  who  were 
Indicted  for  the  same  crimes,  and  on  con- 
sideration of  the  expenditure  of  necessary 
disbursements  at  trials,  and  of  expenses  of  an 
appeal  to  a  higher  court  if  a  conviction 
would  result  That  said  agreement  pro- 
vided, among  other  things,  that  no  part  of 
said  moneys  in  said  agreement  would  be  ask- 
ed for  until  said  petitioner's  estate,  under 
the  will  of  Henry  M.  Bennett,  was  satis- 
factorily settled,  and  that  at  no  time  was 
she  to  pay  said  McDermott  and  Johnston 
any  more  than  one-third  of  her  actual  in- 
come as  received  from  said  estate.  That 
each  and  every  condition  of  said  agreement 
was  and  is  violated  by  said  McDermott  and 
Johnston.  Your  petitioner  further  shows 
that  since  and  before  and  at  the  times  she 
was  charged  with  said  crimes  that  she  was 
ill  in  body  and  mind,  and  that  the  conduct  of 
said  attorneys  has  been  of  such  unfairness  to 
to  petitioner  that  she  has  suffered  very  much. 
That  your  petitioner  further  shows  that  said 
attorneys  at  the  time  they  were  assigned  by 
said  court  to  defend  petitioner  they  visited 
her  in  the  Monmouth  county  jail,  and  told 
her  that  owing  to  the  prejudice  entertained 
towards  her  that  they  could  not  fully  defend 
lier  except  she  would  sign  the  said  agreement. 
That  they  spent  nothing  in  the  way  of  dis- 
bursements. That  they  discouraged  pablicly 
many  offers  of  bail  for  her  codefendants. 
That  they  neglected  to  get  evidence  on  the 
demand  of  her  codefendants  that  they  alone 
coold  get  That  they  positively  repudiated 
voluntary  witnesses  who  offered  their  serv- 
ices in  her  behalf.  That  all  the  witnesses 
who  appeared  at  petitioner's  trial  were  treat- 
ed with  indifference  by  said  attorneys.  That 
all  expenditures  of  moneys  at  the  trial  and 
for  appeal  were  paid  by  said  petitioner. 
That  your  petitioner's  codefendants  were 
convicted  (your  petitioner  being  acquitted) 
of  said  crimes,  December  24,  1902.  That  on 
or  about  the  1st  day  of  July,  1903,  the  last 
day  on  which  briefs  could  be  filed  on  the  ap- 
peal of  the  codefendants  to  the  Supreme  Court 
of  New  Jersey,  said  attorneys  notified  your 
petitioner  that  except  she  paid  the  money 
due  on  said  agreement  or  gave  judgment 
notes  of  $1,500  each  to  them,  and  also  a 
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$1,600  Judgment  note  to  lawyer  Noonan,  that 
no  appeal  would  be  filed,  and  that  her 
codefendants  would  bare  to  serve  their 
sentences  of  two  yean  and  a  half,  and  pay 
a  fine  of  $1,000  each,  and  that  she  would,  as 
a  result,  never  appear  before  the  world  as 
Innocent  That  at  the  time  this  misrepresen- 
tation was  made  the  appeal  and  briefs  were 
actually  on  file  In  the  Supreme  Court  at 
Trenton,  N.  J.,  as  petitioner  found  out  later 
on.  That  on  this  fraudulent  and  cruel 
representation  your  petitioner  executed  said 
Judgment  notes  in  lieu  of  said  agreement 
That  before  she  executed  said  notes  said 
attorneys  made  a  written  agreement  con- 
nected with  the  same  to  the  effect  that  no 
attempts  would  be  made  to  collect  on  said 
notes  or  force  the  collection  on  same,  until 
she  were  able  to  pay." 

The  court  discharged  the  rule. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTKEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Charles  R.  Carruth,  for  appellant  Thomas 
Patterson,  for  appellee. 

PER  CURIAM.  These  two  cases  are  sub- 
stantially alike,  and  were  argued  together. 
The  appellant  In  her  afildavlt  for  a  rule  to 
open  the  Judgment  sets  out  that  the  notes 
were  given  to  counsel  by  a  client,  who  was 
In  serious  dlfBcultles,  under  drcumstances 
which,  even  If  they  should  not  be  shown  to 
amount  to  fraud  and  coercion  as  charged, 
are  certainly  such  as  to  Justify  full  investi- 
gation. 

Order  reversed,  and  rule  directed  to  be 
allowed. 


MOROAN   ▼.    WESTMORELAND    ELEC- 
TRIC CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1006.) 

1.  Blbctrioitt  —  Neqliqbkot  —  Aonon  -• 

Statxmkrt. 

Where  the  atatement  In  ah  action  against 
an  electric  light  company  to  recover  for  death 
of  plaintiff's  son  charged  that  defendant  operat- 
ed two  lines  of  wire  from  ita  main  line  to  the 
cross-arms  of  a  pole  sustaining  certain  telephone 
wires,  and  negligently  permitted  the  wires  with- 
out proper  care  to  be  placed  on  the  cross-arm 
of  said  pole,  charging  the  arm  with  a  powerful 
current  of  electricity,  and  the  action  was  tried 
on  the  theory  that  such  act  was  a  part  of  the 
construction,  it  was  sufficient  to  give  notice 
to  the  defendant  that  the  plan  of  the  construc- 
tion was  brought  into  question. 
2.'  Pleadino — Waives  of  Defects. 

Where  a  certain  question  was  treated  by 
both  parties  as  in  issue,  it  was  too  late  to 
question  the  sufficiency  of  the  averment  as  to 
such  issue  after  a  trial  on  the  merits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Ceat.  Dig.  Pleading,  H  1348-1351.] 

8.  Electbioitt— Neolioence. 

In  an  action  against  an  electric  light  com- 
pany to  recover  for  the  death  of  plalntllTs  son, 
an  employ^  of  a  telephone  company,  held,  that 
the  evidence  was  sufficient  to  sustain  a  finding 


that  his  death  was  caused  by  contact  with  an 
Iron  brace  charged  with  electricity  by  the  negli- 
gence of  defendant 

Appeal  from  Court  of  (Common  Pleas, 
Westmoreland  (bounty. 

Action  by  Elizabeth  Morgan  against 
the  Westmoreland  Electric  Company  to  re- 
cover for  the  death  of  her  son.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  court  charged  in  part  as  follows: 
"The  manner  of  conducting  the  current 
through  between  the  strands  of  the  tele- 
phone company's  wires  and  along  the  cross- 
arm  on  which  they  are  supported  has  been 
referred  to,  and  you  must  determine,  by  an 
application  of  the  test  that  we  have  given 
you,  whether  such  construction  Is  faulty. 
If  faulty  and  defective,  and  by  reason  of 
that  fault  and  defect,  the  piaintlfTs  decedent 
has  been  injured,  If  that  has  been  the  proxi- 
mate cause  of  the  plaintiffs  injury,  tben 
there  would  be  a  right  to  recover.  •  •  • 
In  so  far  as  construction  is  concerned  the 
defendant  company  needs  no  notice.  Hav- 
ing itself  constructed  It,  It  has  all  the  notice 
that  la  necessary." 

Defendant  presented  these  points:  "(2) 
Even  If  the  Jury  should  find  that  these  two 
electric  wires  or  either  of  them  were  defect- 
ively Insulated,  the  defendant  would  not  on 
that  account  be  liable  for  the  death  of  plaln- 
tUTs  decedent,  there  being  no  evidence  that 
the  defendant  had  notice  of  the  defective  io- 
snlatlon,  and  no  evidence  as  to  the  cause  of 
the  defect  Answer:  We  have  already 
spoken  at  some  length  on  that  pplnt  In  the 
general  charge.  The  question  referred  to  in 
this  point  cannot  with  propriety  be  disposed 
of  as  a  question  of  law  by  the  court  There 
is  evidence  respecting  the  manner  In  which 
the  wb-es  were  carried  through  on  the  cross- 
arms,  which  tends  to  show  the  mode  adopted 
from  the  beginning  to  have  been  faulty  In 
construction.  With  respect  to  such  faulty 
construction,  if  it  exists,  no  notice  Is  neces- 
sary. With  respect  to  tjie  wires  being  In  a 
defective  state  of  repair,  notice  is  necessary, 
but  it  may  be  constructive  as  well  as  direct 
There  is  testimony  bearing  on  the  ordinary 
life  of  insulation  and  also  on  the  length  of 
time  these  wires  had  been  In  use.  There  la 
testimony  tending  to  show  that  the  wire 
had  sagged  from  its  proper  position,  and  that 
the  Insulation  was  worn  off  at  the  point  of 
contact  with  the  carriage  bolt  If  the  In- 
sulation was.  In  fact,  removed  by  erosion,  the 
consideration  of  the  question  of  the  duration 
of  time  while  that  process  was  going  on  le 
not  irrelevant  There  Is  evidence  that  sever- 
al years  before  a  wire  on  the  upper  cross- 
arm,  when  It  had  become  displaced,  caused 
a  lineman  to  receive  a  shock.  Although 
that  specific  displacement  of  the  other  wire 
was  at  once  remedied,  and  did  not  exist  at 
the  time  of  the  accident,  yet  It  may  be  con- 
sidered specific  notice  of  the  danger  attend- 
ing a  displacement  of  the  wire,  and  an  ad- 
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monition  with  respect  to  the  tborougtaneaa 
with  which  inspection  shonld  be  maintained. 
The  high  voltage  of  the  current  Is  also  an 
admonition  with  respect  to  what  thorough- 
ness of  inspection  is  due.  The  defendant 
may  be  held  responsible  for  defects  In  the 
state  of  repair  of  its  appliances  of  which  It 
has  express  notice,  and  also  for  accidents 
arising  from  defects  which  this  aupervision, 
reasonably  exercised,  would  have  disclosed. 
Whether  there  was  a  long  or  a  short  period  of 
displacement  of  the  wire  and  wearing  of  the 
insulation  which  an  ordinary  diligent  ex- 
amioation  exacted  by  the  circumstances 
would  have  disclosed.  Is  a  question  for  the 
Jury,  especially  when  we  consider  the  nature 
of  the  Inspection  which  the  defendant  com- 
pany's testimony  shows  was  made.  The 
qnestloa  of  notice  seems  to  as  to  be  one  not 
to  be  disposed  of  as  a  question  of  law  by  the 
court,  and  the  point  is  therefore  refused. 
•  •  •  (6)  Under  ail  the  evidence  In  this 
case,  and  under  the  pleadings,  your  verdict 
must  be  for  the  defendant  Answer:  This 
point  la  refused  for  the  reasons  that  are 
already  indicated." 

TeWUct  and  judgment  for  plaintiff  for 
$S,000.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
TELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  B.  Head,  D.  S.  Atkinson,  W.  a 
Peoples,  and  J.  S.  Moorhead,  for  appellant 
Curtis  H.  Gregg  and  Sidney  J.  Potts,  for  ap- 
pellee. 

FELL,  J.  Three  questions  are  presented 
by  the  specifications  of  error:  (1)  Did  the 
Issue  raised  by  the  pleadings  include  the  sub- 
ject of  the  original  construction  of  the  ap- 
pellant's lines  of  electric  light  wires?  (2) 
Was  there  sufficient  evidence  of  constructive 
notice  of  defective  insulation  to  sustain  a 
recovery  on  the  ground  of  failure  to  maintain 
the  wires  in  a  safe  condition?  (3)  Did  the 
evidence  warrant  the  conclusion  that  defec- 
tive insulation  of  one  of  the  wires  was  the 
proximate  cause  of  the  accident? 

It  Is  averred  in  the  declaration  that  the 
appellant  owned,  maintained,  and  operated 
two  lines  of  wires  extending  from  its  main 
line  to  the  cross-arms  of  a  pole  which  sus- 
tained a  number  of  telephone  wires;  that, 
not  regarding  its  duty  to  maintain  these 
wires  in  a  safe  condition,  it  "negligently  and 
carelessly  allowed  and  permitted  said  two 
wires  without  proper  insulation  to  be  placed 
on  a  cross-arm  of  said  pole,  thereby  charging 
said  arm  and  braces  attached  with  a  power- 
ful current  of  electricity."  The  placing  of 
the  wire  on  the  cross-arm  was  a  part  of  the 
construction,  and  the  averment  gave  notice 
to  the  appellant  that  the  plan  of  construction 
was  brought  Into  question.  The  case  was 
tried  upon  this  theory.  Testimony  as  to  the 
construction  as  it  existed  at  the  time  of  the 
accident  was   admitted,   without  objection 


that  it  did  not  support  the  declaration,  and 
affirmative  evidence  was  introduced  by  the 
appellant  to  show  the  plan  of  original  con- 
struction. If  there  Is  doubt  as  to  the  suffi- 
ciency of  the  averm«tt,  it  Is  too  late  to  raise 
it  after  a  trial  on  the  merits.  In  which  the 
question  was  treated  by  both  parties  as  a 
part  of  the  issue. 

On  the  question  of  constructive  notice,  the 
Instruction  was  that  with  respect  to  faulty 
construction  notice  was  unnecessary  since 
the  appellant  must  be  held  to  have  notice  of 
what  it  had  designedly  done;  and  with  re- 
spect to  a  defective  state  of  repair,  it  must 
be  held  to  know  that  which  supervision  rea- 
sonably exercised  would  have  disclosed. 
This  Instruction  was  correct  It  was  called 
for  because  there  was  evidence  tending  to 
show  that  the  manner  In  wlilch  the  electric 
wires  were  carried  through  a  network  of 
telephone  wires  was  faulty,  and  that  the 
wire  alleged  to  have  caused  the  injury  had 
been  in  use  a  number  of  years  and  bad  sag- 
ged.  and  that  Its  Insulation  had  worn  off. 

The  main  contention  of  the  appellant  Is 
that  there  was  not  sufficient  evidence  of  any 
negligent  act  that  was  the  proximate  caus« 
of  the  accident  to  warrant  the  submission 
of  the  case  to  the  jury.  It  appears  from  the 
evidence  that  the  appellant  permitted  for  a 
consideration  a  telephone  company  to  use 
one  of  its  poles.  On  this  pole  there  were 
11  cross-arms,  which  supported  130  telephone 
wires.  The  cross-arms  were  22  inches  apart, 
and  each  one  was  supported  by  iron  braces 
which  extended  down  the  pole  to  within  a 
few  inches  of  the  next  lower  arm.  The  ap- 
pellant's electric  light  wires  were  attached 
to  the  faces  of  the  seventh  and  eighth 
cross-arms,  and  extended  across  the  lines 
of  telephone  wires.  They  were  held  in  place 
at  the  cross-arms  by  the  use  of  porcelain 
knobs,  and  their  Insulation  was  by  cotton 
covering  ordinarily  used  for  inside  wiring. 
These  wires  had  been  In  use  seven  years,  and 
the  covering  of  the  wire  on  the  seventh  cross- 
arm  was  worn  off  at  Its  point  of  contact 
with  an  Iron  bolt  which  passed  through  a 
brace.  It  was  customary  for  persons  climb- 
ing among  the  wires  for  the  purpose  of  in- 
specting or  repairing  them  to  use  the  braces 
as  an  aid  In  climbing,  and  as  supports. 
The  appellee's  son  was  In  the  employ  of  the 
telephone  company  and  was  last  seen  alive 
when  at  about  the  fifth  cross-arm.  He  was 
killed  by  an  electric  shock,  and  bis  body 
was  found  on  the  wires  supported  by  this 
oross-arm.  Eivldently  be  had  been  above 
these  wires  or  his  body  would  not  have  fallen 
on  them,  and  when  above  them,  he  would 
have  been  in  close  proximity  to  the  brace 
of  the  seventh  cross-arm,  which  was  charged 
with  electricity,  and  its  position  was  such 
that  be  probably  would  have  grasped  it  In 
climbing. 

There  was  no  direct  evidence  that  the  de- 
ceased was '  killed  by  coming  Into  contact 
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with  the  Iron  brace.  But  direct  evidence 
was  not  essential.  The  cause  of  death  might 
properly  be  Inferred  from  the  location  of  his 
body  with  relation  to  the  dangers  to  which  he 
was  exposed.  The  telephone  wires  were  In 
themselves  harmless,  and  death  by  electricity 
could  have  been  caused  only  by  the  deceased 
coming  Into  contact  with  some  object  charged 
with  a  powerful  current  This  object  was 
at  hand  In  a  position  where 'any  one  climb- 
ing the  pole  would  be  likely  to  touch  It  Con- 
ditions were  shown  to  exist  which  Indicated 
very  clearly  the  cause  of  death,  and  no  other 
cause  being  shown  the  Jury  were  warranted 
in  finding  that  this  was  the  cause. 
The  Judgment  is  affirmed. 


In  re  MASSBTH'S  ESTATE). 

Appeal  of  CAMPBELL. 

(Supreme  Court  of  Pennsylvania.    Nov.  4, 1905.) 

1.  Wiixs— Dbvisavit  Vxl  Non— Rbfubai.  ot 
iBsnx. 

A  will  contained  17  beqaests  of  money 
and  specific  articles  to  19  different  persons. 
The  items  were  dictated  to  the  counsel,  who 
drew  the  will  by  the  testatrix  from  memory, 
and  she  signed  it  without  reading  the  same  over. 
The  scrivener  testified  that  he  wrote  it  accord- 
ing to  bis  instructions,  and  failed  to  read  it 
at  her  command.  There  was  evidence  of  delu- 
sions on  the  part  of  testatrix,  arising  from  the 
taking  of  narcotics  to  relieve  pain,  but  that 
these  delusions  did  not  affect  the  testamentary 
act  Held,  that  the  refusal  of  an  issue  devisavit 
vel  non  was  not  error, 

2.  SAUB— EXSCUTION. 

The  fact  that  a  will  was  not  read  over  to 
testatrix  at  the  time  she  signed  was  immaterial, 
where  there  was  no  doubt  that  It  correctly  ex- 
pressed testatrix's  intent 

[Ed.  Notew — For  cases  in  point,  see  voL  4B, 
Gent  Dig.  WUls,  (  262.] 

Appeal  from  Orphans'  C!onrt,  Butler  County. 

In  the  matter  of  the  estate  of  Aramlnta 
Masseth.  From  a  decree  refusing  an  Issae 
devisavit  vel  non,  Margaret  F.  Campbell  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  H.  Oreer,  W.  S.  Thomas,  John  M. 
Oreer,  and  John  B.  Greer,  for  appellant 
W.  R.  Lnsk  and  T.  C.  C!ampbell,  for  ap- 
pellees. 

PER  CITRIAM.  The  will  of  testatrix  bears 
strong  Intrinsic  evidence  of  her  possession  of 
a  sound  memory  as  to  her  possessions,  and 
a  clear  view  of  what  she  wanted  to  do  with 
them.  There  are  17  clauses  giving  l^racies 
and  bequests  of  money  and  specific  articles 
of  personal  and  household  use  to  19  different 
persons,  and  according  to  the  testimony  of 
the  counsel  who  drew  the  will  she  dictated 
all  these  items  to  him  from  memory,  and 
without  suggestion  from  others.  It  would  re- 
quire very  clear  evidence  of  want  of  testa- 
mentary capacity  to  overcome  this  prima 


fade  case,  and  no  such  evidence  was  present- 
ed.   Kane's  Estate,  206  Pa.  204,  55  Atl.  017. 

There  was  testimony  to  delusions  on  the 
part  of  the  testatrix,  but  they  were  fairly 
acconnted  for  by  her  habit  of  taldng  nar- 
cotics for  the  relief  of  pain.  Tbe  learned 
ludgre  below  found  that  they  were  not  con- 
tinuous and  did  not  affect  her  mind  as  to 
matters  Involved  In  the  making  of  her  will. 
He  therefore  rightly  held  that  they  shoold 
be  disregarded.  Shrelner  ▼.  Shrelner,  178 
Pa.  57,  35  AU.  974.  The  fact  that  the  will 
was  not  read  over  to  her  at  the  time  she 
signed  it  Is  not  material.  Such  i^act  only 
becomes  Important  when  there  Is  doubt 
whether  the  will  correctly  expresses  the  tes- 
tator's intent  Hess'  Appeal,  43  Pa.  78,  82 
Am.  Dec.  651.  In  the  present  case  there  is 
nothing  to  raise  such  doubt  The*  attorney 
who  wrote  the  will  testified  that  he  wrote 
it  according  to  her  instructions,  and  that  his 
omission  to  read  It  to  her  was  by  her  own 
command. 

Decree  affirmed,  at  costs  of  appellant 


MAINES  T.  HARBISON-WALKER  CO. 
(Supreme  Ooxat  of  Pennsylvania.    Jan.  2, 1806.) 

1.  Mastkb    and    Sxbvart— Injxtxt    to    Ebf- 

LOTB— DiBECTIRG    VXBDICT. 

In  an  action  for  personal  injuries,  plain- 
tiff testified  that  the  machine  at  which  he 
worked  was  In  a  dangerous  condition,  and  was 
told  by  the  master  meclianic  tliat  he  would 
change  it  on  Sunday.  The  change  was  not 
made,  and  plaintiff  thereafter  subsequently 
called  the  attention  of  such  mechanic  to  the 
condition  of  the  machinery,  and  each  time  was 
informed  that  a  change  would  be  made  on  the 
following  Sunday.  After  a  promise  of  that 
character  plaintiff  continued  to  do  the  work,  and 
on  the  following  Monday  he  began  work  again, 
though  knowing  there  had  been  no  change  in  the 
machinery  as  promised,  and  was  injured.  Held 
error  to  grant  a  compulsory  nonsuit 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  U  1076,  1084, 
1085.] 

2.  Sams— CoifTBinnroBT  Neolioenok. 

Whether  an  employfi  was  guilty  of  omi- 
tributory  nM^ligence  in  continuing  to  work  af- 
ter discovering  that  certain  changes  had  not 
been  made  In  the  machinery  which  he  knew  was 
in  a  dangerous  condition  was  a  question  for 
the  jury. 

[Ed.  Note. — ^For  cases  In  point  see  voL  34, 
Cent  Dig.  Master  and  Servant  n  1096,  1097.] 

Appeal  from  Court  of  (k)mmon  Pleas,  Cam- 
bria County ;  O'Connor,  Judge. 

Action  by  Daniel  Malnes  against  the  Harbi- 
son-Walker Company.  From  an  order  refus- 
ing to  take  off  compulsory  nonsuit,  plaintiff 
appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELEIN,  and  STEWART,  JJ. 

Thomas  H.  Oreevy,  Charles  Oeesey,  and 
A.  v.  Dlvely,  for  appellant  R.  A.  Hender- 
son, for  appellee. 

POTTER,  J.  The  Harbison-Walker  0>m- 
pany  Is  engaged  In  the  mannfactnrs  of  firs 
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brick,  and  owns  works  at  Blandbnrg,  Cam- 
bria county,  Pa.  During  the  process  of  manu- 
facture at  tbese  works  the  fire  day,  after  be- 
ing ground,  was  placed  in  circular  pans  for 
the  purpose  of  mixing.  The  mixed  clay  was 
formerly  shoveled  out  of  the  pans  by  hand, 
and  placed  upon  trucks  to  be  conveyed  to  the 
molds.  But  later,  an  Improvement  was  In- 
troduced, called  a  "pan  emptier,"  to  carry 
the  mortar  from  the  pans  to  the  trucks. 
This  emptier  consisted  of  a  frame  carrying 
a  revolving  belt  passing  around  a  roller  at 
each  end.  The  belt  was  operated  by  cog- 
wheels at  the  upper  end.  Three  pans  were 
in  use  by  the  defendant  at  this  place;  each 
pan  having  an  emptier.  The  plalntifT  was 
a  pan  tender,  and  was  in  charge  of  pan  No. 
3.  The  cogwheels  upon  the  emptier  at  this 
pan  were  upon  the  side  next  to  the  workman. 
It  appears  from  the  evidence  that  there  was 
no  necessity  for  the  cogwheels  to  be  so  placed, 
but  that  they  could  Just  as  well  have  been 
changed,  so  as  to  be  at  the  back  of  the  belt, 
or  upon  the  far  side  of  it,  from  the  pan 
tender.  In  fact  they  were  so  placed  upon 
the  "emptiers"  at  the  other  two  pans  used 
by  the  defendant  company.  The  change  in 
position  of  the  cogwheels  could  easily  have 
been  made  at  any  time  when  the  machinery 
was  at  rest  The  only  danger  from  the  cog- 
wheels being  upon  the  outside  or  front  of 
the  belt  was  the  liability  to  the  workmoi 
ot  getting  caught  between  the  wheels  as  they 
revolved.  The  plaintiff  bad  worked  for  years 
about  the  premises,  and  was  familiar  with 
the  machinery.  He  testified  that  he  consider- 
ed the  arrangement  of  the  cogwheels  on  this 
particular  emptier  as  dangerous,  and  that  he 
bad  complained  of  It  to  the  master  mechanic. 
In  reply  he  was  told  by  the  master  mechanic 
that  he  would  like  to  change  the  position  of 
the  cogwheels,  but  that  the  superintendent 
would  not  give  him  time  to  do  so.  But  he 
added,  "I  will  change  them  on  Sunday." 
The  change  was  not  made  then,  and  the 
plaintiff  testifies  that  he  thereafter  called 
the  attention  of  the  master  mechanic  to  the 
condition  of  the  cogs  repeatedly — ^as  often  as 
three  or  four  times  a  week  during  a  period 
of  some  six  weeks — and  tliat  the  answer  was 
that  the  change  would  be  made  on  Sunday, 
when  the  machinery  was  Idle.  Finally,  on 
Monday,  April  29,  1901,  the  plaintiff  again 
called  attention  to  the  fact  that  the  change 
had  not  been  made,  and  again  the  promise 
was  renewed  that  the  cogwheels  would  be 
changed  the  following  Sunday.  The  plaintiff 
continued  to  woi^  during  that  week.  On 
the  succeeding  Monday  morning,  May  6th  he 
went  to  the  mill  at  a  very  early  hour,  about 
8  o'clock  in  the  morning,  as  was  his  duty, 
and  he  then  found  that  the  promise  had  again 
been  broken,  and  no  change  in  the  position 
of  the  cogwheels  upon  the  emptier  had  been 
made  He  began  work,  however,  and  during 
the  manipulation  of  the  machinery,  In  the 
effort  to  get  it  started,  the  sleeve  of  bis  right 
arm  caught  In  the  cogs,  his  arm  was  drawn 


In,  and  so  badly  mangled  that  amputation 
was  necessary.  This  action  was  brought  to 
recover  for  the  damages  thus  caused. 

Upon  the  trial  a  compulsory  nonsuit  was 
entered,  upon  the  ground  that  the  plaintiff, 
by  continuing  to  work  with  dangerous  ma- 
chinery after  the  time  when  he  was  promised 
that  the  dangeroils  condition  should  be  reme- 
died, took  the  chances,  and  could  not  recover 
for  the  negligence  of  his  employer. 

It  is  conceded  by  counsel  for  the  appellee 
that  the  questions  as  to  whether  the  defend- 
ant was  negligent,  and  whether  the  danger 
from  the  cogwheels  was  so  imminent  and  ob- 
vious that  a  man  of  ordinary  prudence  would 
refuse  to  work  about  them,  were  questions 
for  the  Jury.  But  it  is  contended  that  the 
master  mechanic  promised  to  make  the 
change  at  a  definite  time — ^that  is,  on  Sun- 
day— and,  when  he  failed  to  do  so,  the  serv- 
ant was  not  Justified  in  continuing  to  work, 
except  at  liis  own  risk.  It  must  be  noted, 
however,  that  the  evidence  does  not  show 
that  the  promise  was  limited  to  any  particu- 
lar or  definite  Sunday.  But  the  Sunday  fol- 
lowing each  complaint  seems  to  have  been 
intended  as  the  next  convenient  season  to 
make  the  change.  The  plaintiff  says  that  the 
promise  was  made  to  him  time  after  time, 
and  that  he  continued  to  work  upon  the 
streng^  of  the  promise,  which  was  apparent- 
ly renewed  from  week  to  week.  The  ques- 
tion, therefore,  is  whether  the  plaintiff  was 
negligent  in  continuing  to  work  in  the  face 
of  the  fact  that  not  only  one  promise  of  the 
employer  had  been  violated,  but  a  series  of 
them.  Or,  to  put  it  In  another  way,  had  he, 
at  the  time  of  his  hurt,  any  reasonable  ex- 
pectation of  the  fulfillment  of  the  promise, 
which  had  been  made  and  broken,  and  re- 
newed and  broken,  a  number  of  times  before? 
It  is  not  disputed  that,  if  no  exact  or  spe- 
cified time  is  fixed  for  the  restoration  of  safe 
conditions,  the  suspension  of  the  master's 
right  to  avail  himself  of  the  defense  of  the 
servant's  knowledge  of  the  defect  continues 
for  a  reasonable  period.  What  that  reason- 
able period  is  would  ordinarily  be  a  question 
of  fact  for  the  Jury. 

Under  the  peculiar  circumstances  of  this 
case,  we  feel  impelled  to  hold  that,  in  spite 
of  the  plalntitTs  knowledge  that  the  fulfill- 
ment of  the  promise  had  again  been  delayed, 
it  was  still  an  open  question  whether  he  was 
not  Justified  In  continuing  to  perform  bis 
duties.  Had  but  one  promise  been  given, 
and  that  one  broken,  and  bad  there  been  no 
renewals  of  the  assurance  previously  given, 
from  time  to  time,  the  case  would  be  dif- 
ferent Certainly  it  was  within  the  power  of 
the  master  to  take  upon  himself  the  risk  of 
the  work,  and  beyond  doubt  the  effect  of  the 
promise  was  to  assume  that  risk  during  the 
period  covered  by  the  promise.  This  pro- 
tected the  plaintiff  until  the  morning  upon 
which  be  was  hurt  For  clearly  he  worked 
under  the  promise  until  the  close  of  the  week, 
on  Saturday.    The  change  was  to  have  been 
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made  under  tbe  last  promise,  upon  the  next 
day,  Sunday.  The  plaintiff  went  to  work 
before  daylight  on  the  following  morning, 
Monday,  and  was  hurt  almost  immediately. 
Until  then  he  had  no  opportunity  to  know 
that  tbe  change  had  not  been  made.  We 
cannot  say,  therefore,  that  the  mere  fact  that 
be  observed  Immediately  after  the  expiration 
of  the  time  fixed  that  tbe  cogwheels  had 
not  yet  been  changed,  and  that  be  did  not 
then  (in  consequence)  at  once  refuse  to  go 
on  with  his  work.  Is  to  be  treated  as  control- 
ling this  case  as  a  matter  of  law.  We  think 
that,  under  the  peculiar  circumstances  here 
shown,  the  conclusion  as  to  whether  the  plain- 
tiff was  negligent  in  continuing  his  work  at 
the  time,  was  a  question  of  fact,  which  should 
hare  been  left  to  tbe  determination  of  the 
Jury. 

Tbe  assignment  of  error  to  the  refusal  to 
take  off  the  compulsory  nonsuit  is  sustained. 
The  Judgment  of  the  court  below  is  reversed, 
and  a  writ  of  procedendo  is  awarded. 


8HBBHAN  et  al.  v.  CITT  OF  PITTS- 
BUBO. 

(Supreme  Court  of  Pennsylvania.    Nor.  4, 
1905.) 

1.  MUNICIFAX  OOBFOBATIONS  —  PUBLIC  lU- 
PBOVEMIirrS  —  CONTBACTS— Rksponsibilitt 
FOB  Delay. 

A  mnnidpal  contract  provided  for  the  con- 
struction of  a  street,  and  that  all  loss  or  dam- 
ages from  delay  and  unseen  difficulties  should 
be  borne  by  the  contractor.  It  was  understood 
by  both  parties  that  the  complete  right  of  way 
had  been  secured  by  the  city.  Held,  that  the 
delay  caused  by  failure  to  obtain  a  complete 
right  of  way  was  not  within  the  terms  of  tii« 
contract 

[Eld.  Note. — For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  8|  883,  894.] 

2.  Save— RioHTS  or  Contractob.    . 

Where,  because  of  default  of  a  city  in 
obtaining  a  complete  right  of  way,  a  contractor 
for  the  construction  of  a  street  is  delayed  in 
completing  his  work,  he  may  abandon  the  work 
or  claim  damages  caused  by  the  city's  fault. 
8.  Same  — CONTBAOT— Amouht  Due  Theee- 

tTNDEB. 

Where  there  is  a  dispute  between  a  city 
and  a  municipal  contractor  as  to  the  amount 
due  for  grading  a  street,  and  the  city  could 
have  settled  the  same  by  measuring  and  certify- 
ing the  work,  but  did  not  do  so,  tbe  question 
of  the  amount  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleaa,  AI- 
l^heny  Courtly. 

Action  by  Jotin  C.  Sbeehan  and  others 
against  tbe  dty  of  Pittsburg.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

It  appeared  that  on  S^tember  16,  1896,  the 
dty  of  Pittsburg  entered  into  a  contract 
wltb  W.  E.  Howley  &  Co.  for  the  construction 
of  a  street  known  as  the  "Grant  Boulevard." 
This  contract  was  subsequently  assigned  to 
Wemeberg,  Sbeeban  &  Co.,  plaintiffs.  Both 
parties  to  the  contract  assumed  that  the  com- 
plete right  of  way  had  been  acquired  by  the 


city.  It  turned  out  that  this  was  not  the  case^ 
and  that  by  reason  of  the  delay  in  aecnring 
tbe  right  of  way  the  contractors  were  sob- 
jected  to  a  large  loss.  The  contract  contained 
the  following  provisions:  "All  loss  or  damage 
arising  out  of  the  nature  of  tbe  work  to 
be  done  under  this  contract,  or  from  any  un- 
foreseen obstructions  or  difficulties  which  may 
be  encountered  in  the  prosecution  of  the  same, 
or  from  the  action  of  the  elements,  or  from 
any  Incumbrance  on  tbe  line  of  the  work, 
shall  be  sustained  by  tbe  i^arttes  of  the 
second  part  [the  contractors].  No  charge 
shall  be  made  by  the  contractor  for  any  hin- 
drance or  delay  from  any  cause  during  the 
progress  of  the  work,  but  it  may  Justify  his 
asking  an  extension  of  the  time  allotted  for 
completing  the  same  sufficient  to  make  allow- 
ance for  the  detention,  to  be  determined  by 
the  director  of  tbe  department  of  public 
works,  provided,  the  contractor  shall  give  said 
director  Immediate  notice  in  writing  of  tbe 
cause  of  the  detention."  In  addition  to  tbe 
loss  caused  by  delay,  plaintiffs  claimed  to 
recover  for  a  quantity  of  filling,  as  to  tbe 
amount  of  which  they  offered  evidence. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

William  Wa^n  Smith,  Asst  City  Sol.,  and 
T.  D.  Carnahan,  for  appellant  Thomas  Pat- 
terson, William  W.  Wisbart,  and  John  W. 
Eephart,  for  appelleeis. 

PBRCUBIA&I.  Notwithstanding  tbe  breadth 
of  tbe  language  of  the  agreement  that  all  loss 
or  damages  from  unforeseen  obstructions  and 
difflcnlties  dnd  from  delay,  were  to  be  borne 
by  the  contractors.  It  Is  clear  that  tbe  delay 
from  the  city's  failure  to  obtain  complete 
right  of  way  was  not  in  the  dass  of  difficul- 
ties and  delays  which  were  in  the  minds  of 
the  parties,  for  the  agreement  itself  was 
based  on  the  assumption  by  both  parties 
that  the  complete  right  of  way  had  been  se- 
cured, so  that  tbe  work  could  be  began  at 
any  point  and  proceed  without  int^mption. 
For  the  same  reason  the  provision  for  exten- 
sion of  time  only  on  written  assent  by  ttie  di- 
rector of  public  works  is  not  applicable. 
There  was,  therefore,  no  breach  of  the  agree- 
ment by  the  plaintiffs  which  prevented  tliem 
from  recovering,  and  tbe  authorities  are  dear 
that  they  were  not  bound  to  abandon  the  work 
or  to  be  taken  as  having  waived  the  delay 
caused  by  the  dty.  While  they  might  have 
abandoned  it,  they  had  the  option  to  continue 
and  daim  tbe  damages  caused  by  tbe  dty's 
fault 

The  dispute  as  to  grading  was  one  of 
amount  alone.  Tbe  director  of  public  worlcs 
might  have  settled  the  amount  condusiveiy 
by  measuring  and  certifying  It  but  be  did  not 
do  so.  It  was  therefore  a  question  for  the 
Jury. 

Judgment  affirmed. 
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JONES  ▼.  WBIB. 
(SaprenM  Gonrt  of  PennaylTaiiia.    Not.  4, 1905.) 

ReCXI  VSB8— Appointmknt— Hkabino  . 

A  decree  appointing  a  receiver,  without  any 
findings  of  fact  on  whicli  the  decree  was  baaed, 
'will  be  rereraed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Eqnity,  {  830;  vol.  42,  Cent.  Dig. 
Receivers,  i  67.] 

Appeal  from  Court  of  Common  Pleas,  York 
County. 

Bill  by  Simeon  M.  Jones  against  Thomas 
Weir.  From  a  decree  appointing  a  receiver 
wltbont  findings  of  fact  or  opinion  filed,  de- 
fendant appeals.    Reversed. 

Argned  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTEEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

N.  Sargent  Ross  an4  Tbomas  H.  Greevy, 
for  appellant  Edward  B.  Scull,  George  B. 
Neir,  and  Henry  C.  Niles,  for  appellee. 

PER  CURIAM.  Tbe  court  below  made  no 
findings  of  fact,  and  there  Is  therefore  noth- 
ing of  record  to  sustain 'its  decree.  This  is 
a  plain  disregard  of  the  equity  rules;  and, 
if  we  should  consider  the  merits  of  the  case 
In  its  present  condition,  we  should  be  obliged 
to  examine  the  evidence  in  detail,  make  tbe 
findings  of  fact  for  ourselves,  and  thus  as- 
sume tbe  duties  of  the  court  of  first  instance. 

The  decree  is  reversed  and  tbe  injunction 
dissolved,  with  directions  to  the  court  to  va- 
cate tbe  appointment  of  tbe  receiver  and  com- 
pel an  immediate  accounting  by  bim.  Tbe 
case  may  then  proceed  in  tbe  regular  way  to 
final  hearing. 


HANNA  v.  PHILADELPHIA  ft  R.  RY.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

1.  Bahjwads  —  iHjmT  at  Obobsinq  —  Eri- 

OKItCE. 

The  presnmptlon  that  one  about  to  cross  a 
railroad  trade  stepped  to  loot  and  listen  can 
only  be  overcome  by  evidence  that  be  failed  so 
to  do. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Gent  Dig.  Raibmida,  H  1121-1123.] 

2.  SAins— NoNsinT. 

In  action  to  recover  for  the  death  of 
plaintifTs  husband  at  a  grade  crossing,  held  er- 
ror to  enter  a  compulsory  nonsuit 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Action  by  Sarah  Banna  against  tbe  Phila- 
delphia ft  Reading  Railway  Company.  From 
a  judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

At  the  trial  the  court  In  awarding  a  non- 
suit said:  "The  deceased  was  driving  on  tbe 
river  road,  which  runs  in  a  generally  northerly 
direction  and  parallel  with  the  tracks  of  the 
defendant  company.  Upon  reaching  an  ice- 
bouse  at  the  side  of  tbe  road,  a  distance  of 
789  feet  from  the  railroad  crossing,  be  was 


seen  to  stop  and  rest  bis  horses.  He  then 
drove  on  until  he  reached  a  place  known  as 
tbe  "battery  wall,"  363  feet  from  the  crossing, 
and  on  a  level  with  tbe  tracks.  At  this 
point  he  was  seen  to  lock  south  along  the  rail- 
road tracks.  He  then  drove  on,  and  was  next 
seen  with  the  bind  wheels  of  bis  wagon  reel- 
ing upon  a  bridge  over  a  small  stream  109 
feet  from  the  railroad  crossing  and  12  feet  be- 
low the  level  of  the  tracks.  At  this  point  the 
road  curved,  and  the  grade  sloped  upward  to 
the  crossing.  Immediately  to  the  south,  on 
the  first  and  second  tracks,  there  were  sta- 
tionary coal  cars  extending  some  distance  be- 
low the  crossing.  Tbe  plaintlfTs  horses  were 
struck  by  a  north-bound  express  train  as  they 
got  upon  tbe  third  track.  Tbe  deceased  was 
thrown  from  bis  wagon  and  killed.  There 
was  evidence  by  the  witnesses  who  saw  the 
accident  that  they  heard  no  whistle  blown  or 
gong  sounded.  Tbe  question  to  be  considered 
is  whether  or  not  bis  death  was  due  to  con- 
tributory negligence.  He  was  shown  to  stop, 
look,  and  listen  at  a  point  363  feet  from  tbe 
crossing,  which  Is  too  remote  to  comply  with 
tbe  rule  of  law.  He  was  next  seen  to  stop  at 
a  point  109  feet  from  the  crossing  and  12  feet 
below  the  grade.  There  is  no  testimony  to 
show  that  be  bad  a  view  of  the  tracks  from 
tliis  place.  On  the  contrary,  Harry  NIppea 
and  Tbomas  B.  Murry  testified  that  it  was 
necessary  to  walk  up  to  the  tracks  in  order  to 
see  an  approadting  train.  In  the  opinion  of 
the  court,  if  tbe  deceased  had  looked  at  a 
proper  place  before  driving  upon  the  track, 
he  would  have  seen  tbe  train  approaching. 
As  bis  view  of  the  tracks  was  obstructed  by 
tbe  coal  cars,  it  was  bis  duty  to  alight  from 
the  wagon  and  lead  his  horses  to  a  point 
where  be  could  see.  If  he  had  done  this,  be 
would  have  seen  the  train.  He  must,  there- 
fore, either  have  seen  the  train  and  driven 
directly  in  front  of  it,  or  be  must  have  tried 
to  cross  the  tracks  without  looking.  In  ei- 
ther case  be  was  negligent  The  nonsuit  is 
granted." 

Argued  before-  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  BROWN,  MESTBEZAT,  POT- 
TER, and  ELKIN,  JJ. 

Frank  M.  Cody,  for  appellant  Gavin  W. 
Hart,  for  appellee. 

ELKIN,  J.  This  is  an  action  of  trespass 
to  recover  damages  for  the  death  of  the  plain- 
tifF's  husband,  who  was  struck  and  killed  by 
a  train  of  the  defendant  company  at  a  grade 
crossing.  At  the  place  of  tbe  accident  the 
railroad  tracks  run  approximately  north  and 
south,  a  short  distance  west  of,  and  parallel 
with,  the  Schuylkill  river.  Between  the  river 
and  railroad  is  a  public  road,  also  running 
north  and  south,  on  which  tbe  deceased  was 
driving.  An  icehouse  739  feet,  and  a  battery 
wall  363  feet,  both  south  of  the  crossing,  are 
located  between  the  public  road  and  railroad. 
From  the  battery  wall  there  Is  a  downgrade 
until  the  road  reaches  the  bridge  which 
crosses  a  small  stream  109  feet  south  of  tbe 
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crossing.  The  road  at  the  bridge  is  12  feet 
below  the  level  of  the  railroad  trades.  There 
are  five  tracks  at  the  crossing.  The  deceased 
was  driving  a  team  north  on  this  road.  At 
the  Icehouse  he  stopped  his  team  and  looked 
for  trains.  He  again  stopped  at  the  battery 
wall,  got  oIC  bis  wagon,  walked  around  his 
horses,  then  stood  on  the  wheel  of  his  wagon, 
and  once  more  looked  for  trains.  He  then 
proceeded  on  bis  way  until  he  reached  the 
bridge,  where  he  stopped  and  looked  another 
time.  He  was  not  seen  by  any  one,  so  far 
as  the  testimony  discloses,  from  the  time  he 
stopped  at  the  bridge  until  be  was  stmdc 
and  killed  by  a  train  running  north  on 
the  third  trade  In  the  court  below  a  non- 
salt  was  granted;  the  learned  trial  Jndge 
holding  that,  "if  the  deceased  bad  looked  at 
a  proper  place  before  driving  npon  the  tracks, 
he  would  have  seen  the  train  approaching. 
As  his  view  of  the  tracks  was  obstructed  by 
the  coal  cars,  it  was  his  duty  to  alight  from 
the  wagon  and  lead  his  horses  to  a  point 
where  he  could  see.  If  he  had  done  this,  he 
would  have  seen  the  train.  He  must,  there- 
fore, either  have  seen  the  train  and  driven 
directly  in  front  of  it  or  he  must  have  tried 
to  cross  the  tracks  without  looking.  In  ei- 
ther case  he  was  negligent" 

The  question  therefore  arises  whether,  un- 
der the  testimony  offered  by  the  plaintilF,  it 
was  the  duty  of  the  court  to  hold  as  a  matter 
of  law  that  the  deceased  was  guilty  of  such 
contributory  negligence  as  to  preclude  a  re- 
covery in  this  action.  The  evidence  does  not 
disclose  what  the  deceased  did  immediately 
before  starting  over  the  crossing.  It  does 
show  that  he  had  stopped  and  looked  at  the 
icehouse,  again  at  the  battery  wall,  and  still 
again  at  the  bridge.  These  facts  conclusive- 
ly show  that  he  had  exercised  the  greatest 
care  possible  vpiAer  the  circumstances  until 
be  reached  the  bridge.  What  he  did  after 
leaving  the  bridge  is  only  a  matter  of  con- 
jecture or  Inference.  Under  these  circum- 
stances be  is  entitled  by  the  settled  rule  of 
law  to  the  presumption  that  he  did  his  duty, 
and  this  presumption  can  only  be  overcome 
by  testimony  showing  that  be  failed  to  ob- 
serve the  precautions  required  by  law.  Pen- 
na.  Railroad  Co.  v.  Weber,  76  Pa.  167,  18 
Am.  Rep.  407;  Weiss  ▼.  Penna.  Railroad  Co., 
79  Pa.  887;  Longenecker  v.  Penna.  Railroad 
Co.,  105  Pa.  328;  Sebum  v.  Penna.  Railroad 
Co.,  107  Pa.  8,  52  Am.  Rep.  468;  Oromley  v. 
Penna.  Railroad  Co.,  208  Pa.  445,  57  Atl.  832. 

The  learned  counsel  for  appellee  admits 
the  force  and  effect  of  this  mie  as  applied 
to  the  present  case,  bat  contends  that  the 
presumption  of  the  deceased  having  done 
his  duty  is  rebutted  by  the  testimony  offered 
by  the  plaintiff.  The  answer  to  this  position 
is  that  there  is  no  evidence  in  the  case  show- 
ing what  the  deceased  did  Immediately  be- 
fore going  on  the  crossing.  The  learned 
counsel  argues  that  under  the  circumstances 
It  was  the  duty  of  the  deceased  to  lead  his 
horses  to  a  place  where  he  could  see  the  ap- 


proaching train,  and.  If  he  had  been  leading 
his  horses,  he  coald  and  would  have  been 
seen  by  Mrs.  Nippes.  This  does  not  neces- 
sarily follow.  In  the  first  place,  it  Is  donbt- 
fol  whether  under  the  facts  proven  and  cir- 
cumstances established  the  court  was  Jnstl-. 
fled  in  holding  as  a  matter  of  law  that  It  was 
the  duly  of  the  deceased  "to  alight  from  the 
wagon  and  lead  his  horses  to  a  place  where 
he  could  see."  The  testimony  did  not  clearly 
show  that  the  view  of  the  deceased  was  so 
obstructed  as  to  require  him  to  alight  nor 
does  it  show  Just  what  position  of  danger 
the  deceased  was  in  as  the  train  approached, 
and  whether  he  exercised  such  care  as  was 
required  of  him  under  the  circumstances. 
But  even  If  It  be  conceded  that  It  was  his 
duty  to  alight  and  lead  his  horses,  in  the 
absence  of.  evidence  showing  that  he  did  not 
do  so,  the  presumption  is  that  he  did  perform 
whatever  duty  the  law  required  of  him.  The 
testimony  of  Mrs.  Nippes  is  not  sufficient  to 
overcome  this  presumption.  In  answer  to 
questions  by  counsel  and  court  she  testifled: 
"I  didn't  see  the,  man."  At  another  time 
this  witness  said  she  did  not  see  the  man 
either  before  or  after  the  accident  It  re- 
qnlres  a  degree  of  ingenuity,  not  convincing 
to  the  court  to  support  the  contention  that 
the  negative  testimony  of  this  witness  is  to 
be  construed  into  affirmative  testimony  shov- 
ing that  the  deceased  bad  failed  in  the  per- 
formance of  a  legal  duly.  The  witness  does 
not  say  whether  deceased  was  leading  his 
horses,  or  walking  beside,  or  sitting  upon, 
his  wagon.  She  does  not  know  where  he  was, 
nor  has  any  other  witness  testified  to  the 
whereabouts  of  the  deceased  at  the  time  of 
the  accident  Certainly  such  negative,  un- 
certain, and  unconvincing  testimony  as  this 
cannot  be  held  to  overcome  the  legal  pre- 
sumption in  bis  favor.  On  the  other  hand, 
the  presumption  that  the  deceased  did  hii 
duty  before  going  on  the  tracks  is  strengthen- 
ed by  bis  course  of  action  on  his  way  to  the 
crossing.  He  stopped  three  times  to  look  tor 
approaching  trains,  and  may  or  may  not  have 
stopped  a  fourth  time.  These  facts,  added 
to  the  legal  presumption  that  he  exercised 
due  care,  make  a  particularly  strong  case  in 
favor  of  the  plaintiff. 

It  is  earnestly  contended  that  this  case  is 
ruled  by  Kinter  v.  Penna.  Railroad  Co..  20i 
Pa.  497,  54  Atl.  276,  93  Am.  St  Rep.  796. 
We  think  not  In  that  case  it  was  held  to 
be  the  duty  of  Kinter  to  stop,  look,  and  listen 
at  a  place  where  he  could  see  the  approach- 
ing train.  The  evidence  showed  that  he  did 
not  stop  at  such  a  point;  and,  it  being  con- 
ceded that  he  could  not  see  where  he  did  stop, 
it  was  for  the  court  to  say  that  he  had  not 
observed  the  rule  requiring  him  to  look.  In 
the  present  case  there  is  no  evidence  to  show 
that  the  deceased  did  not  stop  at  a  place 
where  he  could  see  the  approacliing  train. 
or  that  there  was  a  better  place  of  view 
where  he  should  have  stopped,  or  that  lie 
failed  In  the  performance  of  any  duty  re- 
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quired  of  Um  by  law.  On  these  vital  qneB- 
tlons  tlie  erldence  discloees  nothing.  The 
legal  preBmnptlon,  In  the  absence  of  evidenoe. 
Is  that  be  did  stop  at  a  place  where  be  could 
aee,  that  It  was  the  proper  place  to  stop, 
and  that  he  performed  bis  duty.  It  is  clear, 
therefore,  that  the  mle  in  that  case  is  not  i 
applicable  to  the  one  at  bar. 

The  qnestlon  of  defendant's  negligence  has 
not  been  raised  here,  nor  was  it  considered 
by  the  court  below.  When,  however,  the 
case  Is  again  tried.  It  should  not  be  over- 
kwked  that  the  first  and  primary  question 
to  be  determined  is  the  negligence  of  the  de- 
fendant The  contributory  negligoice  of  tbe 
deceased  is  predicated  upon  and  presupposes 
tbe  negligence  of  the  defendant  If  the  .testi- 
mony does  not  show  negligence  by  tbe  de- 
fendant there  can  be  no  recovery,  no  mat- 
ter bow  free  from  negligence  the  facts  show 
tbe  deceased  to  be.  The  defendant  is  oititled 
to  tbe  benefit  of  the  presumption  that  through 
Its  agents  and  employte  it  did  Its  duty  in 
approaching  the  crossing.  There  must  be  af- 
firmative evidence  to  rebnt  this  presumption, 
else  there  can  be  no  recovery.  If  tbe  case 
stands  on  presumptions  alone,  no  evidence 
having  been  offered  either  as  to  tbe  defend- 
ant's negllgoice  or  the  contributory  negli- 
gence of  the  deceased,  the  presumptions 
wonid  be  equal,  and  tbe  action  to  recover 
damages  could  not  prevail.  The  burden  of 
showing  negligence  by  the  defendant  rests 
on  the  plaintiff,  and  must  afl3rmatively  ap- 
pear from  tbe  evidence.  It  is  true  there  is 
some  evidence,  negative  in  character,  of  the 
failure  to  blow  tbe  whistle  and  ring  the  bell 
as  tbe  train  approached  the  crossing.  Whetb- 
ee  this  evidence  is  sufficient  to  rebnt  tbe  pre- 
sumption that  these  duties  were  performed 
Is  a  question  not  raised  by  this  appeal,  and 
It  is  therefore  unnecessary  to  review  this 
branch  of  tbe  case. 

Judgment  revwsed,  and  a  procedendo 
awarded. 


DBMPWOLF    V.    GREYBILL. 

(Supreme    Court    of    PennBylvanio.    Jan.    2; 
1906.) 

1.    BjXOmENT  —   EVIDBKOK  —  BlRDIRO    IH- 
BTBT70TIOK. 

Defendant  executed  a  deed  for  certain  mill- 
ing property,  and  deposited  it  in  escrow,  under 
an  agreement  that  be  we.e  to  receive  money  and 
stock  of  a  corporation  which  was  to  take  title  to 
tbe  property.  On  notice  that  the  agreement  bad 
been  carried  out  the  trust  company  delivered 
tbe  deed  to  the  purchaser,  and  forwarded  the 
money  and  stocks  to  the  defendant,  who  had 
about  the  same  time  executed  a  lease  to  operate 
tbe  mill  as  lessee  for  a  certain  time.  At  about 
tbe  same  time  he  stated  to  many  persons  that  he 
was  in  possession  of  the  property  as  a  tenant, 
and  after  the  organization  of  the  company  he 
acknowledged  his  liability  to  it  for  the  rent 
The  comiMuiy  executed  a  mortgage  on  the 
property,  of  which  defendant  had  notice.  Sub- 
sequently tbe  mortgage  was  foreclosed  and  the 
property  sold.  In  ejectment  by  the  purchaser 
against  defendant  to  recover  the  property,  he 


claimed  that  no  tide  bad  passed,  because  of 
the  failure  of  the  trust  company  to  see  Uiat 
certain  conditions  of  the  escrow  agreement  nad 
been  complied  with.  Held,  that  a  binding  in- 
strument for  plaintiff  In  ejectment  was  proper. 
2:  DKBD— EXECDTIOR— Dkuvxbt  —  Pbisumf- 
nONB. 

A  purchaser  for  value  has  a -right  to  act 
on  the  faith  of  a  deed,  that  the  deed  has  been 
signed,  sealed,  acknowledged,  and  delivered  as 
it  purports  to  be,  and  the  presumption  is  that 
It  has  b^n  so  executed  and  delivered  by  proper 
parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds.  U  6d4r-667,  674.] 

8.  Sajtb—Constbcction— Covenant. 

Where  words  in  a  deed  can  be  constnied 
either  as  a  condition,  reservation,  or  covenant 
the  latter  construction  is  favored. 

[Ed.  Note. — For  cases  in  point  see  voL  16, 
Cent  Dig.  Deeds,  f|  469,  471.] 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

Action  by  Charles  H.  Dempwolf  against 
John  D.  Greyblll.  Judgment  for  plaintiff, 
and  defendant  appeals.    AflQrmed. 

At  the  trial  the  court  refused,  under  ob- 
jection and  exception,  to  admit  various  offers 
of  testimony  by  defendant  relating  to  tbe 
matters  connected  with  promotion,  organi- 
sation, and  financing  of  the  Eastern  Milling 
ft  Export  Company : 

"Mr.  Woods:  It  is  proposed  to  prove  by 
O.  W.  Tost,  of  Steelton,  Dauphin  county.  Pa., 
that  in  the  year  1908  he  had  a  conference 
with  Mr.  Dempwolf,  plaintiff  in  this  action, 
in  which  be  informed  him  that  tbe  conditions 
under  which  the  properties  in  the  combina- 
tion of  tbe  Eastern  Milling  ft  Export  Company 
of  New  Jersey  bad  been  taken  contrary  to 
tbe  conditions  of  purchase,  in  the  following 
particulars:  That  money  had  been  taken 
from  the  bond  issue  of  $800,000  to  pay  for 
said  properties,  and  had  thereby  reduced  tbe 
working  capital  to  such  an'  extent  that  the 
scheme  would  be  a  failure;  that  the  said 
Dempwolf  and  H.  O.  Nlles  were  directors  at 
tbe  time  of  tbe  Security  Titie  ft  Trust  Com- 
pany of  York,  Pa.  This  for  the  purpose  of 
bringing  notice  home  to  Mr.  Dempwolf,  the 
plaintiff  in  this  action,  and  for  tbe  further 
purpose  of  proving  that  Mr.  Dempwolf  is 
not  an  innocent  purchaser,  bqna  fide  purchas- 
er, for  value  received.  Mr.  Nlles :  Objected 
to  as  not  proper  legal  evidence  to  sustain  tbe 
Issue  on  part  of  tbe  defendant  or  to  affect 
adversely  tbe  rights  of  the  plaintiff  In  this 
action,  as  irrelevant,  Incompetent,  and  im- 
material. The  Court:  Objections  are  sus- 
tained, offer  refused,  defendant  excepts,  and 
bill  is  sealed." 

Tbe  court  charged  as  follows:  "The  de- 
fendant in  this  action,  alleging  as  a  defense 
that  he  was  tbe  victim  of  a  fraud  by  which 
be  was  induced  to  make  a  conveyance  of  his 
mill  property,  we  allowed  the  widest  lati- 
tude In  tbe  admission  of  testimony,  which 
might  tend,  in  tbe  opinion  of  bis  counsel,  to 
establish  tbe  truth  of  his  contention,  reserv- 
ing, however,   tbe   effect  which  we  would 
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give  to  the  same.  The  offers  and  declara- 
tions made  on  his  behalf  at  the  beginning 
and  early  stages  of  the  trial  led  us  to  think 
It  to  be  our  duty  not  to  reject  the  offers  there 
made  and  admitted.  We  are  now,  however, 
at  the  conclusion  of  the  case^  and  of  the  opin- 
ion that  no°  sncb  relevant,  competent,  and 
material  evidence  has  been  adduced  on  the 
part  of  the  defendant,  John  D.  GreybiU,  as 
win  avail  against  the  claim  of  Charles  H. 
Dempwolf,  the  plaintiff,  to  recover,  and  you 
are  therefore  directed  to  render  a  verdict 
in  his  favor  for  the  land  described  In  the 
writ- 
Argued  before  MITCHELL,  C.  J.,  and 
DEAN,  FELL,  BROWN,  and  ELKIN,  JJ. 

B.  W.  Woods  and  Frank  B.  Sellers,  Jr.,  for 
appellant  Henry  C.  Niles  and  Wetzel  & 
Hambleton,  for  appellee. 

ELKIN,  J.  The  plaintiff  stands  on  his 
record  title,  the  documentary  evidence  of 
which,  introduced  at  the  trial,  made  out  a 
prima  facie  case  in  his  favor.  After  an  ex- 
haustive examination  of  ail  the  questions 
raised  by  this  appeal  we  are  of  opinion  that 
no  testimony  produced  at  the  trial,  or  offered 
and  refused,  was  sufficient  in  law  to  over- 
come the  prima  fade  case  made  out  by  the 
plaintiff.  The  theory  upon  which  the  learned 
counsel  for  appellant  bases  his  contention 
is  that  the  terms  and  conditions  of  the  option 
or  agreement  with  Jackson,  under  which  the 
deed  was  held  In  escrow,  had  not  been  com- 
piled with  before  it  was  delivered  by  the 
Union  Trust  Company,  the  depositary,  to 
Murpbey,  the  grantee,  and,  by  reason  of  the 
alleged  failure  to  comply  with  the  terms  and 
conditions  precedent  to  the  delivery  of  the 
deed,  no  valid  title  passed. 

The  first  seven  assigrnments  allege  error  in 
the  learned  trial  Judge  refusing  to  admit 
testimony  offered  by  defendant,  relating  to 
and  bearing  upon  matters  connected  with  the 
promotion,  organization,  and  flnanclng  of  the 
Eastern  Milling  ft  Export  Company.  The 
general  purpose  of  these  offers  was  to  show 
such  a  violation  of  the  conditions  upon  which 
the  deed  was  held  in  escrow  as  to  be  a  fraud 
on  the  righto  of  appellant,  by  reason  ot 
which  no  title  passed.  Whether  in  a  suit  be- 
tween appellant  and  Jackson,  or  between 
appellant  and  the  Eastern  Milling  ft  Export 
Company,  this  testimony  should  be  admitted 
for  any  purpose,  it  is  not  necessary  to  ccm- 
sider  and  determine,  but  as  between  the  par- 
ties to  this  litigation,  under  the  admitted 
and  undisputed  facte,  it  is  clearly  incompe- 
tent for  the  purpose  of  affecting  tbe  valldily 
of  plaintiff's  Utie. 

It  appears  from  the  unoontroverted  evi- 
dence in  the  case  that  appellant  executed  a 
deed  for  the  milling  property  In  dispute,  and 
deposited  It  with  the  Union  Trust  Company 
of  Philadelphia  in  escrow,  under  the  terms 
and  conditions  of  the  agreement  with  Jack- 
son; that  said  deed  was  to  be  delivered  by 


the  depositary  to  the  grantee  therein  named 
when  the  consideration  agreed  npon.  In  money 
and  stocks,  had  been  deposited  with  said 
trust  company  and  the  other  conditions  had 
been  complied  with;  that  on  April  5,  1901, 
appellant  was  notified  that  the  Eastern  Mill- 
ing &  Export  Company  bad  exercised  the 
option  to  purchase  the  property ;  that  the 
amount  of  money  and  stocks  agreed  upon 
as  a  consideration  therefor  had  been  received 
by  and  deposited  with  said  trust  company; 
that  a  mortgage  bad  been  placed  oa  said 
property  to  secure  a  tevaporaxj  loan;  that 
he  should  transfer  his  insurance  to  the  mort- 
gagee; and  that  he  would  be  expected  to 
enter  into  a  lease,  under  the  terms  of  which 
he  should  operate  the  mill  for  a  period  of  60 
days  as  lessee.  A  few  days  after  receiving 
this  notice  he  executed  a  lease  whereby  he 
covenanted  to  operate  the  mill  for  a  period 
of  60  days  as  leasee,  and  surrender  tbe  same 
on  five  days'  notice  thereafter.  Some  delay 
in  closing  up  tbe  transaction  was  occasioned 
on  account  of  the  failure  to  deliver  a  deed  for 
a  railroad  siding,  which  it  was  alleged  should 
be  included  in  tbe  conveyance.  The  deed  for 
the  siding  was  delivered  May  31st  and  subse- 
quently tbe  Union  Trust  Company  forwarded 
the  money  and  stocks  deposited  with  it  to 
appellant  as  consideration  for  the  transfer 
under  the  terms  of  the  agreement  by  which 
the  deed  was  held  in  escrow.  On  June  20tb 
he  acknowledged  in  writing  the  receipt  of 
$6,250  and  375  shares  of  the  preferred  and 
375  shares  of  the  common  stock  of  the  East- 
ern Milling  ft  Export  Company,  which  he 
accepted  as  consideration  In  full  for  bis  mill 
property.  Before  and  after  the  receipt  of 
the  cash  payment  and  stocks  am>ellant  as- 
serted at  different  times  and  to  different  per- 
sons that  he  was  in  possession  of  the  property 
as  a  tenant  under  the'lease.  As  late  as  July 
6th,  after  the  organization  meeting  of  the  East- 
ern Milling  ft  Export  Company,  he  acknowl- 
edged bis  liability  for  rent  due  the  company 
as  Ito  tenant,  and  asked  that  it  l>e  charged  to 
him  as  a  set-off  in  the  settiement  to  be  made 
on  account  of  the  company  taking  over  cer- 
tain personal  property  belonging  to  him.  On 
the  same  day  he  deposited  the  stock  lield  by 
him  to  a  pool  with  other  stodtbolders  of  the 
company,  but  withdrew  it  a  few  days  later. 
On  the  other  hand,  it  cannot  be  doubted 
that  the  grantee  and  his  assigns  treated  the 
delivery  of  the  deed  as  an  absolute  transfer 
of  the  property  on  and  after  April  6,  1801. 
On  that  day  Murpbey,  the  grantee,  acting 
under  the  direction  of  the  Eastern  Milling  ft 
Export  Company,  executed  a  mortgage  on 
the  milling  property,  the  titie  to  which  la 
in  dispute  to  this  suit,  to  secure  a  temporary 
loan  of  money.  The  appellant  had  notice  of 
the  execution  of  this  mortgage  because  be 
was  notified  to  transfer  the  insurance  to  tbe 
mortgagee.  On  July  Ist  a  goieral  mortgage 
covering  all  the  constituent  properties  of  the 
new  corporation.  Including  the  property  of 
tbe  appellant,  was  executed  and  recorded. 
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Tbls  mortgage  aecored  a  bond  Issue  in  a 
large  sum  of  money.  The  corporation  de- 
faulted In  the  payment  of  interest  on  tbe 
bonds,  and  the  mortgage  was  foreclosed  by  a 
4lecree  of  tbe  United  States  Circuit  Court, 
ander  which  tbe  property  In  dispute,  and  all 
•other  properties  covered  by  the  mortgage, 
were  sold  and  conveyed  to  the  plalntlfT,  who 
brought  this  action  In  ejectment 

It  Is  thus  apparent  that  tbe  appellant,  the 
new  consolidated  milling  company,  and  all 
other  parties  in  Interest,  treated  the  delivery 
of  the  deed  by  the  trust  company  to  Murphey, 
April  6,  1901,  as  an  absolute  transfer  of  tbe 
property.  Against  this  array  of  c(Micrete 
facts  it  Is  of  no  avail  to  assert  abstract  prin- 
ciples of  law  wherein  It  Is  held  that  a  deed 
takes  effect  only  from  tbe  time  of  its  delivery; 
or,  where  a  deed  is  placed  In  the  bands  of  a 
third  person  as  an  escrow,  the  grantee  Is 
only  entitled  to  a  delivery  upon  a  strict  com- 
pliance with  the  conditions  precedent  to  such 
delivery;  or  that  If  the  depositary  delivers 
the  deed  without  authority  from  the  grantor, 
or  if  the  grantee  obtains  possession  of  it 
fraudulently,  without  performing  the  con- 
ditions, the  deed  Is  void;  or  that  where  the 
fnture  delivery  of  a  deed  depends  upon  tbe 
payment  of  money,  or  the  performance  of 
some  other  condition,  and  the  grantee  ot>- 
tains  possession  of  the  deed  without  per- 
forming the  condition,  he  acquires  but  a 
voidable  title.  These  are  recognized  and  set- 
tled principles  of  law,  and  will  not  be  ques- 
tioned by  any  one  familiar  with  tbe  rules  of 
property;  but  it  would  do  violence  to  every 
rule  of  construction  to  hold  them  applicable 
to  the  facts  of  the  case  at  bar. 

The  appellant  does  not  deny  that  he  receiv- 
ed the  full  consideration  for  bis  property,  as 
provided  in  the  agreement  with  Jackson,  to 
wit,  the  cash  in  hand  and  stocks,  but  contends 
that  the  stocks  are  d^reclated  in  value  be- 
cause of  the  failure  to  comply  with  certain 
other  conditions  of  the  agreement,  and  that 
it  was  the  duty  of  the  depositary  to  see  that 
.ail  the  terms  and  conditions  of  said  agree- 
ment were  carried  out  before  the  delivery  of 
tbe  deed.  Tbe  position  is  not  tenable  under 
the  facts  of  tbe  present  case.  Such  a  rule 
would  Impose  a  higher  standard  of  legal  re- 
quirement on  the  agent  than  on  the  princi- 
pal. It  will  not  be  seriously  contended  that 
In  this  respect  the  Union  Trust  Company  can 
be  required  to  exercise  greater  care  and  dili- 
gence in  the  enforcemmt  of  the  conditions  of 
the  escrow  than  the  appellant,  who,  with 
Jackson,  constituted  the  trust  company  de- 
positary for  the  receipt  of  the  consideration 
and  detlrery  of  the  deed.  When  the  appel- 
lant, who  was  as  familiar  with  the  facts  con- 
nected with  the  organization  of  the  new  mill- 
ing company  as  tbe  common  agent,  the  de- 
positary, accepted  the  money  and  stodcs  in 
fall  consideration  for  his  property,  and  there- 
after acqniesced  in  the  mortgage  of  said  prop- 
erty as  a  security  to  third  parties  and  bond- 
lioldeis,  who  bad  advanced  ttieir  money  for 


the  uses  and  purposes  of  the  new  corporation, 
he  cannot  now  be  beard  to  say  that  the  de- 
positary bad  been  unfaithful  in  not  enforcing 
the  alleged  conditions  of  escrow  precedent  to 
the  delivery  of  the  deed.  If  a  title  may  be 
avoided  under  such  circumstances,  no  pur- 
chaser is  safe.  The  learned  court  below  was 
clearly  right  in  tbe  construction  placed  upon 
the  escrow  agreement  The  rule  is  that 
where  words  can  be  construed  either  as  a 
condition,  reservation,  or  covenant  the  latter 
construction  is  favored.  Methodist  Church  v. 
Old  Columbia  Public  Ground  Co.,  103  Pa. 
606 ;  In  re  Sellers  M.  E.  Cbnrch,  139  Pa.  61, 
21  Atl.  145.  11  L.  R.  A.  282.  A  purchaser 
for  value  has  a  right  to  act  on  the  faith  that 
a  deed  has  been  signed,  sealed,  acknowledged, 
and  delivered  as  it  purports  to  I>e,  and  the 
presumption  is  that  it  has  been  so  executed 
and  delivered  by  proper  parties.  Blight  v. 
Schenck,  10  Pa.  285,  61  Am.  Dec.  478.  A 
mortgagee  is  regarded  in  law  as  a  purchaser 
for  value.  Logan  v.  Eva,  144  Pa.  812,  22  Atl. 
T37. 

In  the  view  we  take  of  tbe  case  It  is  not 
Important  to  consider  the  question  of  notice 
at  the  foreclosure  sale,  raised  by  tbe  eighth 
assignment  of  error.  The  appellant  bad  ex- 
ecuted a  conveyance  of  his  property,  and  had 
received  the  consideration  agreed  to  be  paid 
him,  and  the  delivery  of  the  deed  under  the 
circumstances  was  binding  upon  him.  Hav- 
ing parted  with  the  title  to  bis  property,  and 
the  rigbts  of  third  parties  having  Intervened, 
it  was  immaterial  what  notice  he  gave  at 
the  sale. 

The  ninth  and  tenth  assignments,  for  rea- 
sons hereinbefore  stated,  are  without  merit 
Tbe  agreement  with  Jackson  may  have  been 
an  Improvident  one.  Tbe  plan  for  the  com- 
bination and  operation  of  tbe  smaller  milling 
properties  in  a  large  oi>erating  company  may 
have  been  unwise  and  unprofitable,  like  many 
other  promising  enterprises  floated  for  spec- 
ulative purposes ;  but  the  matters  complained 
of  must  be  raised,  if  at  all,  in  a  proper  pro- 
ceeding between  the  parties,  and  cannot  be 
set  up  as  a  defense  for  tbe  purpose  of  avoid- 
ing a  deed  solemnly  executed  and  duly  re- 
corded. 

This  opinion  was  not  handed  down  with 
others  in  cases  heard  at  the  same  time,  for 
the  reason  that  it  was  originally  assigned 
to  onr  late  Brother,  Mr.  Justice  DEAN,  and 
after  his  death  it  was  reassigned  too  late  to 
hand  down  with  others  in  June. 

Judgment  affirmed. 


MERRILL  et  al.  v.  AMERICAN  BAPTIST 
MISSIONARY  UNION  et  al. 

(Supreme  Court  of  New  Hampshire.    Hills- 
borough.    Dec.  5,  1905.) 

1.  Wills— Estate    Cbeated— Fxk  Tail— In- 
VALiniTT— Absolute  Fee. 

A  will  bequeathing  to  testator's  children 
and  their  heirs,  forever,  the  use  of  certain  real 
estate,  and  providing  that,  if  testator's  heirs 
and  the  heirs  of  the  children  should  oease  to 
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exist,  the  property  should  go  to  certain  devisees, 
was  void  as  an  attempt  to  create  a  conditional 
fee  or  an  estate  in  fee  tail,  and  the  children 
took  an  absolute  fee. 

2.    CHABITIES— PEBPETXnTIKS. 

The  fact  that  an  annuit?  given  by  a  will 
to  a  charitable  corporation  may  continue  per- 
petually does  not  affect  its  validity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perpetuities,  {{  57-66.] 

8.  Wnxft—CoNSTBUCTioN— Trusts. 

Testator's  vrill  bequeathed  certain  real  es- 
tate to  his  children  and  their  heirs  forever,  pro- 
viding that  they  should  keep  the  property  in- 
sured and  pay  all  taxes  and  claims,  and  pay  an- 
noAlly  a  certain  sum  to  a  specified  corporation, 
and  it  was  provided  that,  if  testator's  heirs  and 
the  heirs  of  the  children  should  at  any  time  cease 
to  exist,  the  properbr  should  go  to  tiie  corpora- 
tion in  question.  Held,  that  though  the  at- 
tempt to  create  a  conditional  fee  or  fee  tail 
was  void,  whereby  the  children  took  an  absolute 
fee,  they  took  the  property  impressed  with  a 
trust  to  pay  the  annuity  specified  from  the  in- 
come. 

Transferred  from  Superior  Court;  Pike, 
Judge. 

Suit  by  John  C.  Merrill  and  others  against 
tbe  American  Baptist  Missionary  Union  and 
others  for  the  Interpretation  of  the  will  of 
Calvin  Merrill,  deceased.  Case  transferred 
from  the  Superior  Court    Case  discharged. 

The  plaintiffs  arc  the  four  children  of  the 
testator  named  In  the  beginning  of  the  clause 
requiring  interpretation,  which  in  substance 
reads  as  follows:  "I  give,  bequeath,  and 
devise  to  my  four  children,  John  C.  Mer- 
rill, Arthur  W.  Merrill,  Hattie  B.  Ware,  and 
Walter  B.  Merrill,  the  use,  Income,  and  oc- 
cupancy of  my  coal-yard  property  [describ- 
ing it],  to  them  and  their  heirs,  forever,  by 
their  keeping  the  buildings  Insured  and  In 
good  r^alr,  paying  all  taxes  and  claims 
against  said  property,  Including  any  de- 
ficiency arising  in  the  settlement  of  my  estate, 
making  such  improvements  from  time  to  time 
as  the  business  seems  to  warrant  and  re- 
quire, and  paying  annually  the  sum  of  fifty 
dollars  to  the  American  Baptist  Missionary 
Society,  fifty  dollars  annually  to  the  Ameri- 
can Baptist  Publication  Society,  •  *  • 
fifty  dollars  annually  to  the  American  Baptist 
Home  Missionary  Society,  *  *  •  and 
tbe  balance  of  the  net  annual  income  from 
this  property  shall  be  paid  to  my  beloved 
wife,  Elizabeth  W.  Merrill,  during  her  life- 
time annually.  Should  my  heirs  and  their 
heirs  cease  to  exist,  and  the  time  ever  come 
when  there  was  no  lineal  descendant  to 
occupy  and  care  for  said  property  as  above 
directed,  I  would  then  give,  bequeath,  and 
devise  the  same  to  the  three  societies  men- 
tioned and  their  successors,  forever,  in  equal 
shares."  The  two  children  first  named  are 
executors  of  the  will.  Besides  the  plalntifTs, 
six  grandchildren  survived  the  testator.  His 
wife  also  survived  him,  but  died  In  1904. 
The  societies  named  are  charitable  corpo- 
rations formed  for  the  promotion  of  religion. 
The  "coal-yard  property"  consists  of  a  tract 
of  land  situated  near  tbe  tracks  of  the  Boston 


&  Maine  Railroad,  In  Milford,  uiton  which 
there  are  coal  and  wood  sheds,  a  grain 
elevator,  and  two  cottages. 

Edward  L.  Kittredge,  for  plaintiffs. 
George  B.  French,  for  defendants. 

CHASE,  J.  Tbe  terms  of  the  devise  are. 
"I  give,  bequeath,  and_  devise  to  my  four 
children  [naming  them]  the  use,  income, 
and  occupancy  of  my  coal-yard  property 
[describing  it],  to  them  and  their  heirs,  for- 
ever, by"  their  doing  the  acts  specified.  Tbe 
right  to  exercise  and  enjoy  the  use,  income, 
and  occupancy  of  material  things  constitutes 
ownership;  and  a  conveyance  of  these 
powers  over  particular  things  Is  ordinarily 
a  conveyance  of  the  things  themselves.  "A 
devise  of  tbe  Income  of  lands  Is,  in  effect, 
a  devise  of  the  lands."  Reed  ▼.  Reed,  9 
Mass.  372.  See,  also,  Sampson  ▼.  Randall. 
72  Me.  109;  Hopkins  v.  Keazer,  89  Me.  847. 
355,  36  Ati.  615;  Dlament  v.  Lore,  31  N.  J. 
Law,  220.  It  Is  evident  that  "use,  income, 
and  occupancy"  were  used  by  the  testator 
in  this  sense,  and  that  he  intended  thereby 
to  devise  the  ownership  of  his  coalyard  prop- 
erty, or,  expressing  the  idea  In  still  briefer 
terms,  to  devise  the  property  itself.  The  de- 
vise is  to  the  four  children,  "to  them  and 
their  heirs,  forever."  These  are  apt  words 
to  devise  the  property  In  fee.  But  there 
are  other  provisions  in  the  will  which  seem 
to  qualify  the  meaning  of  these  words. 
Passing  by,  for  the  moment,  the  provisions 
relating  to  the  care  of  the  property  and  the 
disposition  of  its  income,  this  provision  is 
reached:  "Should  my  heirs  and  their  heirs 
cease  to  exist,  and  the  time  ever  come  when 
there  was  no  lineal  descendant  to  occupy 
and  care  for  said  property  as  above  directed, 
I  would  then  give,  bequeath,  and  devise  the 
same,"  etc.  This  provision  conveys  the  Idea 
tliat  the  property  should  continue  in  the 
lineal  descendants  of  the  testator  so  long  as 
there  were  any.  Reading  the  first  provi- 
sion above  considered  and  this  provision  to- 
gether, It  seems  that  the  testator's  intention 
was  to  give  his  foqr  children  a  conditional 
fee  In  the  property,  or  an  estate  In  fee  tall. 
Instead  of  an  absolute  fee.  But  such  in- 
tention confiicts  with  public  policy  relating 
to  restrictions  upon  the  alienation  of  real 
property. 

Prior  to  the  passage  of  the  statute  de  donls. 
conditional  estates  of  this  kind  were  not  con- 
sidered with  favor  by  the  courts,  because 
they  tied  up  property  indefinitely.  Tbe 
courts  adopted  that  Blackstone  characterizes 
"subtile  finesse  of  construction,  •  *  * 
in  order  to  shorten  the  duration  of  these  con- 
ditional estates,"  and  held,  among  other 
things,  that  the  birth  of  issue  to  the  first 
taker  fulfilled  the  condition  and  converted  tbe 
estate  Into  an  absolute  fee.  To  prevent  the 
courts  from  thus  controlling  the  law,  the  stat- 
ute of  Westminster  II,  commonly  called  the 
"Statute  De  Donls,"  was  passed.    It  "revived 
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in  aome  sort  the  aDClent  feudal  restralnta 
wbicb  were  originally  laid  on  alienations, 
by  enacting  that  from  thenceforth  the  will  of 
the  donor  be  obserred,"  thus  paying  "a  great- 
er regard  to  the  private  will  and  intentions  of 
the  donor  than  to  the  propriety  of  such  In- 
tentions, or  any  public  considerations  wliat- 
Boever."  2  Bl.  Com.  110-112.  At  first  it 
■eems  to  have  been  understood  that  the  stat- 
ute de  donlswasin  force  In  this  state,  and  that 
CBtates  tall  might  be  created ;  but  in  1837  it 
was  held  that  the  statute  had  been  impliedly 
repealed  by  the  state  statutes  relating  to  the 
descent  and  devise  of  property,  and  conse- 
quently that  such  estates  no  longer  exist  here. 
Jewell  T.  Warner,  3S  N.  H.  176 ;  Crockett  y. 
Robinson,  46  N.  B.  464.  A  statute  was  pass- 
ed in  1837  enabling  a  tenant  in  fee  tall  to  con- 
vey the  land  by  deed,  and  thereby  bar  all 
remainders  and  reversions  expectant  on  the 
estate  tail.  Laws  1837,  p.  316,  c.  340,  {  1. 
This  provision  was  continued  in  the  Revised 
Statutes  (chapter  129,  {  1),  but  was  dropped 
upon  the  enactment  of  the  General  Statutes 
In  1867,  no  doubt  because  of  the  intervening 
decisions  above  cited.  The  policy  of  the  state, 
now  well  established.  Is  that  real  estate  shall 
not  be  tied  up  Indefinitely  by  entailment  At- 
tempts to  do  so  in  a  case  like  this  result  in 
the  transmission  of  an  estate  In  fee,  instead 
of  in  tail.  Crockett  v.  Robinson,  supra.  A 
primary  object  of  the  testator  in  this  case  ap- 
pears to  have  been  to  insure  the  payment 
to  the  three  societies  named  of  the  annuities 
given  to  them.  As  will  be  seen  later  on,  this 
object  Is  not  defeated,  nor  Is  its  fulfillment 
imperiled,  by  following  the  policy  of  the  state 
In  the  interpretation  of  this  devise.  It  fol- 
lows, also,  from  what  has  been  said,  that 
there  was  no  remainder  or  reversion  for  the 
devise  over  to  the  societies  to  operate  upon, 
in  case  of  the  failure  of  the  testator's  issue. 
Further  than  this.  It  Is  plain  that  the  fail- 
ure of  issue  referred  to  was  not  a  failure 
at  the  death  of  the  first  taker,  but  a  failure 
at  some  Indefinite  time  In  the  future.  The 
language  is,  "Should  my  heirs  and  their 
heirs  cease  to  exist,  and  the  time  ever  come 
when  there  was  no  lineal  descendant,"  etc 
This  language  removes  all  doubt  on  this 
point  The  devise  over  to  the  societies,  be- 
ing limited  upon  an  indefinite  failure  of  Issue, 
confiicts  with  the  public  policy  above  men- 
tioned, and  is  void  for  remoteness.  Down- 
ing V.  Wherrin,  19  N.  H.  9,  49  Am.  Dec.  139 ; 
Hall  ▼.  ChafTee.  14  N.  H.  215,  221 ;  Plnkham 
T.  Blair,  57  N.  H.  226;  Edgerly  v.  Barker, 
66  N.  H.  434,  459,  31  Atl.  900.  28  L.  R.  A.  328. 
The  estate  which  the  four  children  got  by 
the  devise  "to  them  and  their  heirs,  forever," 
was  an  estate  in  fee.  notwithstanding  the 
subsequent  provision  In  the  will  above  con- 
sidered. But  the  four  children,  and  all  others 
who  succeed  them  In  title  to  the  property,  are 
charged  by  implication  with  a  trust  In  re- 
spect to  it,  to  a  certain  extent.  New  Parish 
In  Exeter  ▼.  Odlome,  1  N.  H.  232,  236; 
Hutchlns  T.  Hey  wood,  60  N.  H.  491.  496; 


Tappan's  Appeal,  55  N.  H.  320,  821.  The 
devise  "to  them  and  their  heirs,  forever," 
Is  "by  their  keying  the  buildings  insured 
and  In  good  repair,  paying  all  taxes  and 
claims  against  said  property,  including  any 
deficiency  arising  in  the  settlement  of  my 
estate,  making  such  Improvements  from  time  . 
to  time  as  the  business  seems  to  warrant  and 
require,  and  paying"  the  annultieB  to  the 
societies  named,  and  the  balance  of  the  net 
annual  income  from  the  property  to  the  wife 
annually  during  life.  By  the  death  of  the 
widow  she  has  ceased  to  be  a  beneficiary  un- 
der the  trust  No  suggestion  has  been  made 
that  there  are  any  claims  outstanding  against 
the  property  or  the  testator's  estate.  Ap- 
parently the  only  beneficiaries  of  the  trust 
now  left  are  the  three  societies.  They  and 
the  plaintlfTs  are  the  only  parties  Interested 
In  the  property.  It  clearly  appears  that  the 
testator's  Intention  was  that  the  annuities 
should  be  paid  from  the  Income  of  the  prop- 
erty, not  from  the  property  Itself.  This 
appears  from  the  fact  that,  after  making 
provision  for  the  payment  of  the  taxes.  In- 
surance, and  other  incidental  charges  against 
the  property,  and  the  annuities  to  the  three 
societies,  the  testator  provides  that  "the  bal- 
ance of  the  net  annual  income"  shall  be  paid 
to  his  wife  annually  during  life.  The  provi- 
sion for  the  payment  of  taxes  and  other  in- 
cidental charges  appears  to  have  been  made 
for  the  purpose  of  preserving  the  body  of 
the  property  to  produce  income  to  meet  the 
payments  to  the  annuitants  and  the  widow. 
The  presence  of  this  Idea  in  his  mind  is  also 
shown  by  the  devise  over  of  the  property, 
should  the  time  ever  come  when  there  Is  no 
lineal  descendant  to  occupy  and  care  for  the 
property  as  directed.  The  annuities  are  char- 
ged upon  the  income,  and  not  upon  the  corpus 
of  the  property.  Nudd  v.  Powers,  136  Mass. 
273;  Delaney  v.  Van  Aulen,  84  N.  Y.  10; 
Irwin  V.  WoUpert  128  111.  527,  21  N.  B.  501 ; 
DeHaven  v.  Sherman,  181  IlL  115,  22  N.  B. 
711,  6  L.  R.  A.  746;  Baker  v.  Baker,  6 
H.  L.  Gas.  616.  The  duty  is  placed  upon 
the  plaintiffs  and  their  successors  in  the  legal 
title  to  the  property  to  pay  the  taxes  and 
other  Incidental  charges  upon  it  for  the  time 
being,  and  to  pay  from  Its  net  Income  the 
annuities,  whether  the  Income  be  derived 
from  tenants  or  from  use  of  the  prt^rty  by 
themselves.  So  long  as  they  faithfully  per- 
form this  duty,  the  primary  object  of  the 
testator  is  fulfilled.  The  personal  interests 
of  those  in  whom  the  legal  title  to  the  prop- 
erty is  lodged  for  the  time  being  (they  being 
entitled  to  the  income  of  the  property,  except 
the  sum  required  to  pay  the  annuities)  oper- 
ate as  a  guaranty  that  the  taxes  and  other 
Incidental  charges  will  be  seasonably  paid 
and  that  the  property  will  be  properly  im- 
proved. But  should  they  fall  to  perform  the 
duty  In  any  particular,  and  the  Interests  of 
the  societies  be  affected  or  prejudiced  there- 
by, the  court  of  equity,  in  the  exercise  of  its 
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powers  relating  to  trusts,  will  afford  the 
beaeflciariee  an  adequate  remedy. 

It  does  not  appear,  otber  than  from  tbe 
rery  genoral  description  of  tbe  pn^erty 
given  In  the  case,  what  its  income-producing 
capacity  is.  As  described,  the  property  is 
quite  extensive  In  quantity,  and  appears  to 
be  favorably  located  for  business  purposes, 
and  to  have  acquired  a  particular  business 
character  by  prlcM:  use.  It  would  seem  proba- 
ble that  its  net  income  will  be  sufficient  at  all 
times  to  pay  the  annuities  and  something 
to  the  goieral  owners.  It  is  unnecessary 
to  consider  at  this  time  what  would  l>e  the 
effect  upon  tbe  annuitants  In  case  the  net 
Income  should  be  Insufficient  at  any  time  to 
pay  them  in  full — a  question  tbat  may  never 
arise.  An  annuity  may  be  perpetual,  or  for 
life,  or  for  a  period  of  years.  A  gift  of  an 
annuity  to  a  person,  without  a  limitation 
or  quallflcati<Mt  as  to  duration,  would  general- 
ly be  understood  as  designed  to  continue  dur- 
ing tbe  life  of  the  annuitant  2  Story,  E^q. 
Jnr.  S  1065a,  and  notes ;  Bates  v.  Barry,  120 
Mass.  83,  28  Am.  Rep.  207 ;  Yates  v.  Madden, 
3  Macn.  &  6.  632;  Blight  v.  Hartnoll,  19  Cb. 
Div.  294.  Here  the  annuitants  are  corpora- 
tions, and  all  the  evidence  tends  to  show  that 
the  intention  was  that  each  annuity  should 
continue  so  long  as  the  cori>oration  to  wblcb 
it  is  given  exists  and  fulfills  the  purposes  de- 
signed by  tbe  corporation's  charter.  That 
it  may  continue  perpetually  does  not  affect 
its  validity.  Charitable  trusts  are  not  with- 
in tbe  rule  against  perpetuities.  Rolfe  & 
Rumford  Asylum  v.  Lefebre,  69  N.  H.  238, 
46  Atl.  1087. 

Case  discharged.    All  concur. 


LYMAN  V.  BROWN. 

(Supreme  Court  of  New  Hampshire.    Carroll. 
Dee.  6.  1906.) 

1.  TrKSFASB— DlSPOTBD  '  BOITRDABT— PlXAD- 
IRQ— Okn^bal  Isbux. 

In  trespass  quare  clansum,  where  the  lo- 
cation of  a  boundary  line  w^s  in  dispute,  the 
title  to  the  disputed  territory  may  be  determined 
under  a  plea  of  the  general  issue. 

[Ed.  Note. — For  cases  In  point,  see  voL  48, 
Cent.  Dig.  Trespass,  {  104.] 

2.  PLEADIIfO— AlIENDMKNT    TO     CoRFOBK    TO 

Pboof. 

Where,  in  trespass,  the  title  to  land  was 
Htigated  under  a  plea  of  the  general  issue,  de- 
fendant was  entitled,  after  verdict,  if  necessary, 
to  amend  his  plea  to  conform  to  the  proof,  by 
filing  a  special  plea  of  soil  and  freehold  in  the 
disputed  territory. 
S.  Appeal— Vkkdict— Motion  to  Sst  Asidb— 

QlTESTIONS  OF  LAW. 

The  denial  of  a  motion  to  set  aside  a  ver- 
dict because  it  was  alleged  to  be  against  the 
law  and  the  evidence  raises  no  question  of  law 
reviewable  on  exceptions. 

4.    TBIAI/— MISCONDCCT    of    JtJBT— Waivkb. 

Where  plaintiff  had  knowledge  of  certain 
misconduct  of  the  jury,  but  failed  to  call  the 
matter  to  the  court's  attention  until  after  a 
Terdict  had  been  rendered  for  defendant,  plain- 
tiJE  thweby  waived  tbe  right  to  insist  on  such 


conduct  as  a  ground  for  setting  aside  sodi  ver- 
dict 

[Ed.  Note. — For  cases  in  point,  we  vol.  46. 
Cent  Dig.  Trial,  U  751,  972.] 
6.  New    TBiAir-GsonNDs— Miscohdoct    of 

JUKT. 

Where,  in  trespass  quare  clausum,  tbe 
boundary  line  of  the  land  was  in  dispute,  and 
plaintiff  moved  to  set  aside  a  verdict  for  defend- 
ant because  a  juror  expressed  an  opinion  in 
favor  of  the  line  claimed  by  defendant  before 
the  evidence  was  fully  heard,  and  tiecanse  cer- 
tain persons  made  remarks  as  to  tbe  case  with- 
in tlie  hearing  of  the  jury,  while  thej  were 
taking  a  view,  but  it  was  not  shown  that  tlie 
opinion  so  alleged  to  have  been  expressed  was 
made  by  a  juror,  nor  wliat  the  remarks  alleged 
to  have  been  made  in  the  presence  of  the  jury 
were,  the  denial  of  the  motion  for  such  rea- 
sons was  not  error. 

6.    APPBAIr-STATCMSItTB   OF    COUHBKI/— PBEJ- 
UDICK. 

In  trespass,  where  a  boundary  line  was  dis- 
puted, the  statement  of  a  conceded  fact  by  de- 
fendant's counsel,  in  answer  to  an  inquiry 
of  the  court,  having  no  tendency  to  prove 
where  the  line  in  question  was  located,  was 
not  prejudicial. 

Transferred  from  Superior  Court;  Stone. 
Judge. 

Trespass  quare  clausum  by  Frank  B.  Ly- 
man against  Alpbonsso  D.  Brown.  Verdict 
was  rendered  in  favor  of  defmdant,  and  tbe 
cause  was  transferred  to  tbe  Supreme  Court 
on  exceptions  to  tbe  overruling  of  def«idant'8 
motion  to  set  the  verdict  aside.  Exceptions 
overruled. 

Tbe  plaintiff  moved  tbat  tbe  vwdlct  be  set 
aside  and  tbat  judgment  be  ordered  In  his 
favor,  for  the  following  reasons:  (1)  The 
verdict  is  against  the  law  and  the  evidence; 
(2)  the  Jurors  did  not  keep  together  at  tbe 
view,  and  were  spoken  to  for  that  reason  by 
the  sheriff  who  bad  tbem  in  charge;  (3)  Oar- 
ing the  view  of  the  line  claimed  by  the  par- 
ties,  some  of  the  Jurors  drank  cider  as  It 
was  offered  to  them;  (4)  before  the  evidence 
was  fully  heard,  one  of  the  jurors  expressed 
an  opinion  In  favor  of  the  line  claimed  by 
the  defendant;  (5)  during  the  trial  tbe  de- 
fendant's counsel,  in  the  hearing  of  tbe  Jury, 
made  a  statement,  to  which  exception  was 
taken,  relative  to  the  boundaries  of  a  lot  of 
an  adjacent  owner,  after  evidence  upon  that 
point  bad  been  offered  and  excluded  by  tbe 
court;  (6)  during  tbe  trial  certain  persons, 
in  tbe  hearing  of  tbe  Jury,  made  remarks 
relative  to  tbe  case  which  were  not  objected 
to  by  blm,  and  continued  until  stopped  by 
the  sheriff.  A  hearing  was  bad  upon  tbe 
motion,  and  certain  facts  were  found  which 
appear  In  the  opinion.  The  motion  was 
denied,  and  the  plaintiff  excepted. 

Joslah  H.  Hobbs,  for  plalntlfC  Arthur  L. 
Foote,  for  def aidant. 

BINGEUlM,  J.  Tbe  plaintiff  owns  a  lot  of 
land  situated  in  Madison,  and  tbe  defendant's 
wife  owns  a  lot  In  Tamworth,  adjoining  the 
plalntlfTs  lot  on  the  west  Tbe  title  to  botli 
lots  was  derived  from  the  same  grantor.  Tbe 
bonndary  between  the  towns  la  a  straight 
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4ine.  It  Is  also  the  diTlsion  line  between  the 
lots.  Tbe  plaintiff  claimed  at  the  trial  that 
the  town  line  was  located  on  tbe  ground 
about  seven  rods  west  of  where  tbe  defendant 
-claimed  it  to  be.  Tbe  territory  upon  which 
the  alleged  trespass  was  committed  is  located 
between  tbe  lines  thus  claimed.  The  de- 
fendant Justified  the  acts  complained  of  as 
tbe  agent  of  bis  wife.  Tlie  Jury  were  in- 
structed that  tbe  only  contention  between 
tbe  parties  was  In  respect  to  tbe  location  of 
tbe  original  boundary  line  between  tbe  towns: 
that  If  it  was  located  where  tbe  plaintiff 
claimed  It  was,  tbe  defendant  was  a  trespas- 
ser: but  if  it  was  located  where  the  defend- 
ant claimed,  be  was  not  No  exception  was 
takoi  to  this  instruction,  and  none  properly 
could  have  been.  The  defendant  pleaded  the 
general  issue.  Under  that  plea,  as  it  is  now 
understood  In  this  state,  tbe  title  to  the  dis- 
puted territory  could  be  determined.  Tabor 
T.  Judd,  82  N.  H.  288,  290.  Since  tbe  decision 
in  Tabor  t.  Judd,  tbe  necessity  of  a  special 
plea  of  soil  and  freehold  to  try  the  title  to 
disputed  territory  seems  to  hare  been  done 
away  with;  but  If  this  \b  not  so,  and  the 
defendant  should  hare  pleaded  specially,  be 
may  now  be  permitted  to  do  so  by  amending 
his  pleadings  in  tbe  superior  court  to  conform 
to  tbe  issue  actually  tried. 

The  first  reason  assigned  in  support  of  the 
motion  to  set  aside  tbe  verdict  raises  no  ques- 
tion of  law.  Tbe  second  and  third  reasons 
assigned  are  not  sufficient  to  Justify  setting 
aside  tbe  verdict,  when  considered  in  connec- 
tion with  tbe  facts  found  at  the  hearing 
upon  the  motion.  It  seems  that  tbe  plaintiff 
and  bis  counsel  were  present  at  tbe  view 
taken  by  the  Jury,  and  knew  what  took  place 
there.  They  made  no  objection  at  tbe  time, 
and  failed  to  call  tbe  matter  to  tbe  attention 
of  tbe  court  until  after  a  verdict  had  been 
returned  for  tbe  defendant  If  tbey  regarded 
the  conduct  of  the  Jurors  as  irregular  and 
prejudicial  to  the  plalntlfTs  rights,  they 
should  have  so  Informed  the  presiding  Justice 
when  tbey  returned  to  court  after  finishing 
the  view.  Instead  of  so  doing,  tbey  chose 
to  go  on  with  the  trial  and  obtain  a  favorable 
verdict  if  they  could.  By  so  doing  tbey 
waived  any  right  the  plaintiff  might  have 
bad  to  insist  on  these  objections.  Tabor  v. 
Judd,  02  N.  H.  292,  203;  Noyes  v.  Gould.  67 
N.  H.  20,  25. 

The  fourth  reason  assigned  is  not  supported 
by  tbe  facts,  for  It  Is  not  found  that  the  pov 
son  who  expressed  an  opinion  in  favor  of  the 
line  claimed  by  tbe  defendant  after  tbe 
view  was  taken,  was  a  Juror.  And  the 
answer  to  the  sixth  reason  is  of  a  like 
character.  It  is  not  found  what  the  remarks 
alleged  to  have  been  made  in  the  ivesence  of 
the  Juror  were:  and  although  tbe  Juror 
thought  they  related  to  the  case,  be  did  not 
know  who  the  persons  making  them  were, 
nor  what  tbey  said. 

The  fifth  reason  is  likewise  without  merit 
It  was  conceded  at  the  trial  that  the  division 


line  between  tbe  lots  was  tbe  boundary  line 
between  tbe  towns.  The  controversy  am- 
cerned  the  location  of  that  line.  The  reply 
of  tbe  defendant's  counsel  to  tbe  inquiry  of 
tbe  court — "I  want  to  say  that  it  (the  land 
of  the  witness  Blckford)  is  bounded  by  tbe 
Madison  town  line  on  tbe  east" — simply 
tended  to  show  that  tbe  division  line  between 
tbe  lots  was  the  town  line,  a  conceded  fact 
Standing  alone,  the  reply  had  no  tendency 
to  prove  where  tbe  line  was  located,  and,  if 
incompetent,  it  was  not  prejudicial. 

We  think  it  unnecessary  to  say  more  con- 
cerning tbe  exceptions  taken  to  the  argument 
of  counsel,  than  that  we  are  of  the  (qplnion 
tbey  are  not  well  founded. 

BiXceptlons  overruled.    All  concur. 


HOOD  V.  MONTGOMERY  et  al. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Dec  5,  1905.) 

1.  PABTrriON— Apfointmbkt  of  CoMMrrrwt— 

RiVOCATION. 

Under  Pub.  St  1901,  c.  243,  H  10,  20,  mak- 
ing it  the  duty  of  the  judge  of  probate  to  ap- 
p<Mnt  "suitable  persons  as  members  of  a  com- 
mittee to  make  partition,  where  the  judge  of 
probate  made  an  appointment,  relying  upon  an 
alleged  agreement  of  the  parties  as  to  the  suit- 
ableness of  the  appointees,  when  in  fact  there 
had  been  no  such  agreement  the  court  had 
power,  on  objection  by  one  of  the  parties  to 
the  action,  to  correct  the  error  by  revoking  the 
appointment  * 

2.  Sahb— Tun  fob  Hxabino  Objection. 

Where,  after  the  appointment  of  a  com- 
mittee to  make  partition,  defendants  objected 
to  the  committee  as  constituted,  and  the  court 
In  its  discretion  postponed  the  consideration  of 
the  objection  ontil  after  the  return  of  the  com- 
mittee s  report  such  action  did  not  as  a  matter 
of  law  amount  to  a  waiver  of  defendant's  ob- 
jection seasonably  made,  nor  was  the  nooac- 
tion  of  the  court  equivalent  to  the  order  over- 
ruling the  objection,  and  it  was  proper  for  the 
court  to  sustain  the  objection  after  the  com- 
mittee made  its  report 
8.   Sahs— Revicw. 

Where  the  probate  court  revoked  the  ap- 
pointment of  a  committee  to  make  partition, 
for  the  alleged  reason  that  the  conunlttee  was 
appointed  upon  representation  made  by  coun- 
sel for  the  petitioner  that  the  adverse  parties 
had  consented  to  tbe  appointment,  which  rep- 
resentation was  false,  it  was  error  for  the  su- 
perior court  to  dismiss  tbe  appeal,  inasmuch 
as  a  bearing  by  such  court  was  necessary  to 
determine  the  truthfulness  of  the  allegations. 

Exceptions  from  Superior  Ck>urt;  Stone, 
Judge. 

Petition  by  Fannie  M.  Hood  against  Mary 
W.  Montgomery  and  another  in  the  probate 
court  for  the  partition  of  real  estate.  Prom 
an  order  setting  aside  tbe  report  and  re- 
voking tbe  appointment  of  the  committee  to 
make  partition,  plaintiffs  appealed  to  tbe 
superior  court.  E'rom  an  order  sustaining  de- 
fendants' motion  to  dismiss  the  appeal,  plain- 
tiff brings  exceptions.    Exceptions  sustained. 

Upon  the  petition  of  tbe  plaintiff  for  the 
partition  of  certain  real  estate,  tbe  probate 
court  appointed  a  committee  to  make  the  par- 
tition, tbe  members  of  which  tbe  court  un- 
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derstood  at  the  time  bad  been  agreed  to  by 
tbe  parties.  Afterward,  bnt  before  tbe  tiaie 
for  taking  an  appeal  bad  elapsed,  tbe  de- 
fendants objected  to  tbe  committee  as  con- 
stitnted,  claiming  tbat  tbey  did  not  agree  to 
tbe  appointment  of  one  of  tbe  members.  At 
tbe  snggestiou  of  tbe  court,  tbe  consideration 
of  tbe  defendants'  objection  was  postponed 
until  tbe  committee  sbould  malce  a  report 
When  tbe  report  was  returned,  the  defend- 
ants objected  to  It,  and  aslced  that  it  be  set 
aside  and  for  tbe  appointment  of  another 
committee.  Tbe  court  thereupon  entered  a 
decree  or  order  setting  aside  the  report  and 
revoking  tbe  appointment  of  tbe  committee, 
for  the  reason  tbat  tbe  committee  was  ap- 
pointed "upon  tbe  representation  made  to 
tbe  court  by  counsel  for  the  petitioner  that 
tbe  counsel  for  tbe  petitionee  had  agreed  up- 
on and  consented  to  the  appointment  of  tbe 
committee  as  herein  named,"  which  repre- 
sentation was  not  in  fact  true.  Thereupon 
the  plaintiff  took  an  appeal  to  tbe  superior 
court,  assigning,  among  other  reasons  of  ap- 
peal, the  legal  positions  that  tbe  probate 
court  had  no  authority  to  set  aside  tbe  re- 
port of  tbe  committee  and  that  tbe  remedy 
of  the  defendants  was  by  an  appeal.  The 
defendants'  motion  to  dismiss  tbe  appeal  was 
granted,  and  the  plaintiff  excepted. 

O.  E.  &  B.  T.  Bartlett,  for  plaintiff.  Bntn- 
ham,  Browq,  Jones  &  Warren,  for  defendanta 

WALKER,  J.  It  was  tbe  duty  of  the 
judge  of  probate  to  appoint  "suitable  per- 
sons" as  members  of  the  committee.  Pnb. 
St  1901,  c.  243,  H  10,  20.  If  unsuitable  per- 
sons were  appointed,  it  was  tbe  right  of  the 
defendants  to  object  and  to  seek  to  have  tbe 
appointment  revoked,  If  they  presented  their 
objection  In  a  reasonable  time  after  they 
were  informed  of  tbe  facts  authorizing  that 
conclusion.  The  fact  that  parties  agree  that 
certain  persons  may  be  appointed  upon  the 
committee  is  evidence  that  In  that  proceed- 
ing tbey  are  "suitable."  It  appears  that  tbe 
judge  of  probate  made  the  appointment  In 
this  case,  relying  upon  tbe  alleged  agreement 
of  tbe  parties  as  to  tbe  suitableness  of  the 
appointees,  bnt  tbat  tbe  defendants  upon 
learning  of  the  appointment  objected  thereto, 
because  there  was  no  agreement  as  to  the  ap- 
pointment of  one  of  tbe  men.  Having  been 
misled  in  this  material  respect,  tbe  court 
bad  the  power  to  correct  the  error  by  re- 
voking the  appointment  when  tbe  matter  was 
seasonably  and  properly  called  to  its  atten- 
tion. Ayer  v.  Messer,  69  N.  H.  279,  280; 
Reed  v.  Prescott  70  N.  H.  88,  46  Ati.  467. 
The  appointment  of  the  committee  was  a  pre- 
liminary proceeding,  which  did  not  have  tbe 
effect  of  a  final  decree  upon  tbe  rights  of  the 
parties.  Pub.  St  .1901,  c.  200,  {  1 ;  Parker  v. 
Oregg,  23  N.  H.  416,  423.  The  plaintiff  ac- 
quired no  right  to  have  the  partition  made 
by  a  committee  composed  of  unsuitable  men; 
and,  if  tbe  revocation  bad  been  made  when 


tbe  defendants  first  made  their  objection.  It 
is  apparent  that  the  rights  of  the  parties 
would  have  been  amply  protected.  Tbe  fact, 
however,  tbat  the  court  did  not  see  fit  to 
pass  upon  the  matter  at  tbat  time,  but  In 
tbe  exercise  of  its  discretion  in  effect  post- 
poned its  consideration  until  after  tbe  re- 
turn of  the  committee's  report,  did  not  as  a 
matter  of  law  amount  to  a  waiver  of  tbe 
defendants'  objection  seasonably  made.  Nor 
was  the  nonaction  of  the  court  equivalent  to 
an  order  overruling  the  objection.  The  de- 
cision of  tbe  question  thus  raised  was  merely 
held  in  abeyance;  and,  when  the  objection 
was  finally  sustained  and  the  appointment 
revoked,  the  legal  effect  of  tbe  order  of  rev- 
ocation was  the  same  as  though  it  had  been 
made  in  the  first  instance.  Tbe  proceedings 
before  the  committee  and  its  report  therefore, 
necessarily  became  Invalid. 

This  result  is  reached  upon  the  assumption 
that  tbe  facts  set  forth  in  tbe  appeal  are  true. 
As  tbe  case  Is  understood,  however,  the  de- 
fendants' motion  to  dismiss  the  appeal  pre- 
sents merely  the  question  of  tbe  legal  suffi- 
ciency of  tbe  reasons  assigned  for  tbe  appeaU 
wbich  was  taken  from  tbe  decree  finally  made 
setting  aside  the  report  and  not  from  tbe 
previous  action  of  tbe  court  A  hearing  in 
the  superior  coturt  Is  necessary  to  determine 
the  truthfulness  of  the  allegations.  Whether 
tbe  division  recommended  by  tbe  committee 
was  Just  and  equitable  will  become  Imma- 
terial, if  It  should  appear  that  the  committee 
was  not  snch  a  committee  as  tbe  parties  were 
legally  entitled  to.  The  other  reasons  of  ap- 
peal do  not  appear  to  be  Important 

Exceptions  sustained.    All  concurred. 


NORTHWESTERN   MUT.   LIFE   INS.   00. 
V.  COLLAMORE  et  al. 

(Supreme  Judicial  Court   of  Maine.    Dec.   23, 
1005.) 

1.  OiFTS— Inter  Vivos  ob  Causa  Mobti»— 
What  Constitutm. 

To  constitute  a  gift  Inter  vivos  or  causa 
mortis,  there  must  be  a  transfer  of  possession 
under  circumstances  indicating  an  intention 
thereby  to  at  once  transfer  title  as  well  as 
possession  Irrevocably.  Inclosing  the  article 
in  a  sealed  envelope,  and  banding  tbe  package 
to  another  with  instructions  to  keep,  but  not 
to  open  it  until  after  the  death  of  the  depositor, 
does  not  indicate  such  intention. 

[Ed.  Note. — For  cases  in  point  see  voL  24, 
Cent  Dig.  Gifts,  iS  28-42,  12^132.] 

2.  Trust— Declabation — Sutficibnct. 

A  declaration  of  trust  to  be  effective,  must 
be  explicit,  absolute,  and  complete,  vesting  tbe 
equitable  title  in  the  beneficiary  at  once,  thoogh 
the  transfer  of  the  legal  title  may  be  deferred 
till  the  happening  of  some  event  sure  to  hap- 
pen, as  the  death  of  the  declarant  If  the 
transfer  of  the  lef;al  title  is  to  be  contingent  on 
an  event  wbich,  though  expected,  may  not  hap- 
pen, the  declaration  is  ineffective.  Thus  a  dec- 
laration made  in  contemplation  of  snldde,  and 
to  direct  the  disposition  of  the  property  after 
death  by  suicide,  is  ineffectual,  since  the  in  • 
tendon  to  commit  suicide  may  be  abandoned. 
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&  Sauk— HlviDBNOS. 

The  evidence  in  thii  csm  doei  not  ntiify 

the  oonrt  that  the  property  in  the  insaruice 

policy  in  qaeation  was  effectively  transferred, 

«ither  by  delivery  or  by  a  declaration  of  tnut 

(Official.) 

Report  from  Supreme  Jadidal  C!oart,  Knox 
Oomity,  in  Equity. 

Bin  by  the  Northwestern  Mutual  Life  In- 
surance Company  against  Charles  EL  CoUa- 
more  and  others.  Case  reported.  Decree  In 
favor  of  Josie  Collamore,  defendant. 

Bill  of  Interpleader  to  determine  whether 
the  amount  of  a  life  Insurance  policy,  issued 
by  the  plaintiff  company  to  Ellison  0.  Colla- 
more, should  be  paid  to  his  estate,  he  being 
deceased,  or  to  his  brother,  Charles  H.  Colla- 
more. After  the  death  of  the  said  Ellison 
O.  OoUamore,  the  said  Charles  H.  Collamore 
claimed  that  payment  of  the  insurance  policy 
should  be  made  to  him,  alleging  that  the 
poIl(7  had  been  assigned  to  him  by  the  de- 
ceased In  his  lifetime.  Thereupon  the  said 
Joeie  OoUamore,  widow  of  said  deceased, 
who  was  afterwards  appointed  bis  adminis- 
tratrix, brought  a  bill  in  equity  to  have  the 
plaintiff  enjoined  from  paying  said  insurance 
policy  to  said  Charles  H.  Collamore  pending 
the  determination  of  the  bill  and  decree  there- 
on. An  injunction  was  granted,  as  prayed 
for  in  said  bill.  The  said  Charles  H.  Colla- 
more also  brought  an  action  at  law  against 
the  plaintiff  to  recover  from  it  the  amount 
of  said  Insurance  policy.  The  said  Joale 
Collamore,  after  her  appointment  as  admin- 
istratrix of  the  estate  of  said  deceased,  like- 
wise brought  an  action  at  law  against  the 
plaintiff  to  recover  from  it  the  amount  of 
said  insurance  policy.  Thereupon  this  bill 
of  interpleader  was  brought  At  the  hearing 
on  the  bill  of  Interpleader  in  the  court  of 
the  fhrst  Instance  the  facts  were  submitted  in 
the  form  of  an  agreed  statement,  and  the 
case  was  reported  to  the  law  court,  with  the 
stipulation  that  "upon  so  much  of  the  agreed 
statement  as  Is  legally  admissible"  the  law 
court  determine  tfae  rights  of  the  defendants 
and  malce  decree  in  accordance  therewith. 

Agreed  Statement. 

On  September  22,  1899,  Ellison  a  Colla- 
more took  out  with  the  Northwestern  Mutual 
Life  Insurance  Company  a  tontine  policy  of 
Insurance  upon  his  life  for  the  sum  of  $1,500, 
payable  to  his  estate. 

At  the  time  of  taking  out  such  Insurance, 
and  at  the  time  of  his  death,  be  had  living  a 
wife  and  one  son. 

Clause  6  of  the  policy  provides:  "If  this 
policy  shall  be  assigned,  a  duplicate  -of  the 
Assignment  sbuU  within  thirty  days  be  given 
to  the  company,  and  due  proof  of  interest 
shall  be  produced  on  making  claim." 

On  March  6th,  1900,  be  signed  an  assign- 
ment of  said  policy,  recited  to  be  in  con- 
sideration of  love  and  affection,  running  to 
<3harleB  H.  OoUamore,  his  brother,  but  there- 


in reserving  to  himself  the  right  to  make 
choice  of  options  contained  In  the  policy,  and 
to  receive  the  whole  benefit  thereof  himself, 
without  the  consent  of  the  assignee;  and,  in 
event  of  the  death'  of  the  assignee  before  the 
policy  became  payable  on  account  of  the 
death  of  the  Insured,  the  same  was  to  be 
payable  to  his  estate. 

This  policy  and  assignment  was  in  the  pos- 
session of  the  insured  on  January  6,  1904, 
on  which  date  he  delivered  a  sealed  envelope 
to  Charles  H.  Collamore,  which  it  finally 
turned  out  contained  the  Insurance  policy 
and  assignment,  with  some  other  papers;  but 
the  contents  of  thie  envelope  was  unknown  to 
Charles  H.  CoUamore  until  after  the  death  of 
the  insured. 

The  Insured  died  by  his  own  liand  on 
March  16,  1904.  Just  prior  to  committing 
suicide  the  insured  aatt  a  letter  to  Charles 
H.  Collamore,  which  was  received  after  .his 
death,  in  an  envelope  postmarked  March  16th, 
and  which  letter  read  as  follows: 

"Rockport,  Feb.  9,  1904. 
"Well,  Charles,  as  I  shall  not  see  you 
again  I  will  send  yon  this  receipt,  you  will 
have  it,  show,  and  Joe  cannot  make  enny 
trouble  about  it  I  told  Geneva  that  I  would 
fix  my  board  bill  on  that  note;  I  have  fixed 
it  by  making  the  interest  four  per  cent,  and 
I  thought  that  would  satisfy  you  for  what 
trouble  and  my  board,  and  the  trouble  while 
I  was  with  yoa  Ton  will  have  the  money 
to  pay  this  note  when  you  collect  the  In- 
surance, but  don't  pay  it  too  fast,  for  they 
will  spend  It  If  you  do;  and  you  can  take  the 
interest  on  some  of  tfae  other  money  and  pay 
them  their  Interest    Yon  will  know  what  I 

about  the  other  money  wfaen  you  open 

the  envelope  I  gave  you.  Don't  wait  too  long 
before  you  attend  to  It  either.  It  Is  no  need 
of  me  telling  you  my  troubles  for  it  will  do 
you  no  good  or  me  either,  but  I  think  that,  I 
am  tired  of  living,  and  have  been  for  the  past 
three  years,  I  cannot  stand  and  strain  enny 
longer,  so  I  hope  you  will  do  all  yon  can  for 
Harry.  I  have  fixed  my  things  as  I  thought 
best  for  you  and  Harry  and  our  sister,  and  I 
hope  you  will  do  what  I  have  asked  you  to  do, 
for  I  have  left  It  as  I  thought  best  I  shall 
take  a  dose  of  poison  which  I  have  had  ready 
for  a  long  time,  and  hoping  t  will  meet  you 
all  in  a  world  where  trouble  never  comes. 
Good  bye.  "From  your  brother, 

"B.  C.  Collamore, 
"Rockport,  Maine." 

In  the  sealed  mvelope,  which  after  re- 
ceiving the  above  Charles  H.  Collamore 
opened,  was  contained  the  two  following  let- 
ters, one  of  them  in  a  smaller  envelope: 

"Rockport,  Oct  13,  1903. 
"rro  Charles  H.  OoUamore  from  E.  O.  Colla- 
more: 

"Charles:  If  enny  thing  happens  to  me  I 
want  you  to  collect  my  Life  Insiurance  and 
divide  it  between  yourself  and  Barry  and 
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yonr  sister.  Take  Five  Hundred  Dollars  for 
yourself ;  Five  Hundred  Dollars  for  Harry  P. 
Collamore  and  the  reast  for  your  slater, 
Syreno  A.  Andrews.  I  want  you  to  take  care 
of  Harry's  until  he  Is  17  years  old  before  you 
give  blm  enny  of  it ;  then  I  want  yon  to  give 
it  to  him,  or  put  it  where  he  can  get  it,  to 
finish  his  schooling  with;  don't  give  it  to 
all  at  one  time  bo  Joe  can  get  it  and  go 
through  with  it  I  want  you  to  help  him  all 
you  can ;  be  Is  not  to  blame  for  what  he  has 
done,  his  mother  is  to  blame  for  It  all.  You 
will  have  to  use  your  own  Judgment  about 
Syreno's  money;  you  will  have  to  let  her 
have  a  little  at  a  time  when  she  needs  it  the 
most.  Tou  will  have  to  get  her  plaster  for 
her  when  I  am  gone.  Be  sbure  and  keep 
enought  of  her  money  to  bury  her  when  she 
dies,  for  they  will  not  have  enough  in  the 
family.  If  there  is  enny  of  her  money  left 
when  slie  dies  you  divide  It  between  yourself 
and  Harry.  I  have  fixed  your  note  so  it  will 
be  four  per  cent  interest  This  is  the  last 
favor  I  shall  have  to  ask  of  you  and  I  want 
you  to  have  me  buried  with  mother,  at  West 
Rocksport  "E.  C  Collamore." 

'^ockport,  Jan.  81, 1904. 
"Charles: 

"Tou  will  notify  C  R.  Dunton,  of  Bangor 
Exchange,  of  my  deatb,  for  be  Is  the  Insur- 
ance Agent  for  the  North  Western,  and  will 
see  that  you  get  the  money  that  will  fall  due 
there.  Tou  use  it  as  I  have  asked  you  to  In 
the  other  letter  I  have  left  you.  Be  sbure 
and  do  the  best  you  can  for  Harry,  and  God 
will  bless  you. 

"Good  bye,  from  your  brother, 

"E.  0.  Collamore." 

Instructions  in  relation  to  the  envelope,  as 
given  orally  to  Charles  H.  Collamore,  were 
at  different  times  said  by  blm  to  have  been 
as  follows: 

"Tou  keep  it  and,  if  anything  happens 
to  me,  you  open  it"  And:  "Keep  that; 
don't  open  it  unless  something  happens  to 
me." 

This  was  all  of  the  communication  made  at 
the  time  of  the  delivery  of  the  envelope,  and 
nothing  further  was  said  about  the  envelope, 
or  in  relation  to  property  matters,  after  the 
delivery. 

Other  envelopes  bad  previously  been  left 
In  a  similar  way;  but  the  contents  of  en- 
velopes so  left  were  never  known  to  Charlea 
H.  Collamore  and  might  or  might  not  have 
contained  the  insurance  policy  and  assign- 
ment  Charles  H.  Collamore  bad  received; 
but  be  drew  the  Inference  that  said  pack- 
ages did  contain  these  papers  among  other 
things,  but  no  direct  statement  to  that  effect 
was  made,  and  the  packages  held  previously 
were  returned  to  the  insured. 

Prior  to  the  deatb  of  the  insured's  mother 
In  1899,  the  insured  bad  been  in  the  habit 
of  giving  her  similar  matters  to  keep  for 
him. 


The  Insured  was  not  Indebted  to  said) 
Charles  H.  Collamore,  but  on  the  other  hand, 
Charles  H.  Collamore  was  indebted  to  tal» 
brother  for  borrowed  money,  and  is  still  in- 
debted to  his  estate;  he  Iiavlng  given  bis  note- 
therefor. 

The  assignment  had  no  relation  to  any 
business  transaction  between  the  brothers. 

Josie  Collamore,  the  widow  of  Eliison- 
0.  Collamore,  was  appointed  administrator 
of  his  estate.  Charles  H.  Collamore  claims 
the  insurance  under  the  assignment  in  ques- 
tion. Josie  Collamore  claims  to  collect  the 
same  as  administratrix,  to  be  disposed  of  as 
provided  by  statute. 

On  the  bin  decree  was  made  that  the  monr 
ey  should  be  paid  into  court  and  the  defend- 
ants were  ordered  to  interplead.  Decree  was 
complied  with,  and  each  of  the  defendants  ix 
the  bill  of  Interpleader  make  answer,  setting 
up  their  respective  claims  upon  the  facts 
above  stated. 

Argued  before  EMERY,  WHITEHOCSE, 
STROUT,  POWERS,  PBABODT,  and 
SPEAR,  JJ. 

L.  F.  Starrett,  for  plaintiff.  Ll  M.  Staples, 
for  defendant  Charles  H.  Collamore.  C.  E. 
&  A.  S.  Littlefleld,  for  defendant  adminis- 
tratrix. 

EMERT,  J.  The  question  submitted  on 
this  bill  of  inteii>leader  Is  whether  the 
amount  of  a  life  insurance  policy,  issued  by 
the  plaintiff  company  to  Ellison  C  Colla- 
more, Is  payable  to  his  estate,  he  now  being 
deceased,  or  to  his  brother,  Charles  H.  Colla- 
more. The  policy  Is  admittedly  payable  to 
his  estate,  unless  the  court  shall  find  from 
the  agreed  statement  of  facts  that  the  legal 
or  equitable  title  to  it  was  effectually  trans- 
ferred by  him  before  bis  death  to  bis  brother, 
the  other  claimant 

There  certainly  does  not  appear  to  have 
been  any  such  delivery  of  the  Instrument  of 
assignment  or  of  the  policy  itself,  to  the 
brother,  as  was  necessary  to  constitute  a  trans- 
fer of  any  title,  legal  or  equitable.  Although 
he  placed  them  in  the  hands  of  his  brother, 
there  was  nothing  said  or  done  indicating 
that  it  was  an  irrevocable  gift  or  Intended  as 
such.  The  papers  were  in  a  sealed  envelopa 
No  statement  was  made  of  what  the  envelope 
contained,  or  that  the  contents  were  a  gift 
He  simply  told  his  brother  to  keep  it  and  not 
to  open  it  unless  something  hapi>ened  to  him. 
The  brother  did  not  know  the  contents  of  the 
envelope  until  he  opened  it  after  the  death 
of  Ellison.  Other  envelopes  had  previously 
been  left  by  Ellison  with  the  brother  in  a 
similar  way  and  had  been  taken  back,  but 
the  contents  of  those  envelopes  are  unknown. 
Prior  to  his  mother's  death  in  1899,  Ellison 
had  been  in  the  habit  of  giving  her  similar 
packages  to  keep  for  him. 

All  that  can  be  reasonably  inferred  froni 
the  agreed  statement  is  that  Ellison  Intrustedi 
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the  envelope  to  his  brother  as  bailee,  to  be 
kept  for  him  (Ellison),  and  not  to  be  opened 
nnlesB  something  happened  to  blm.  Had 
Ellison  called  tor  the  envelope  before  his 
death,  the  brother  would  have  been  obliged 
to  give  It  up.  He  clearly  had  acquired  no 
title  to  It  or  its  contents  hy  Its  being  thus 
placed  In  his  hands.  Indeed,  the  brother 
frankly  concedes  no  completed  gift,  either 
inter  vivos  or  causa  mortis,  can  be  inferred 
from  the  facts  stated. 

He  urges,  however,  that  a  declaration  of 
trust  by  Ellison,  in  favor  of  his  brother 
and  others,  can  and  should  be  Inferred.  For 
this  he  relies  upon  two  letters  of  Ellison 
found  in  the  envelope  with  the  policy,  and 
another  sent  by  him  through  the  mall  just 
before  his  death  by  suicide. 

A  declaration  of  trust,  to  be  effectual, 
must  be  explicit,  unconditional,  and  complete. 
If  It  be  tentative,  or  conditional,  or  made 
subject  to  reservation,  it  is  not  a  perfected 
declaration  of  trust,  and  will  not  be  enforced 
by  the  courts.  True,  a  future  time  or  event 
may  be  flzM  for  the  legal  title  to  vest  in  the 
beneficiary,  such  as  the  death  of  the  donor; 
bnt  the  declaration  must  be  of  a  present 
trust,  vesting  the  equitable  title  in  the  bene- 
ficiary thereby  and  irrevocably.  One  may 
dispose  of  property  during  his  life  by  gift 
or  declaration  of  trust,  but  to  do  so  he  must 
diveat  himself  of  the  ownership  of  what  he 
gives.  If  be  desires  to  retain  ownership 
during  his  life,  and  yet  fix  its  disposition 
after  or  In  case  of  his  death,  he  mu^t  do  so 
by  will.  The  foregoing  legal  principles  are 
established  by  the  decisions  of  this  court  In 
Bath  Savings  Inst  v.  Hathom,  88  Me.  122, 
33  Ati.  836,  32  L.  R.  A.  877,  51  Am.  St  Rep. 
382,  and  Norway  Sav.  Bank  v.  Merrlam,  88 
Me.  146,  88  Atl.  840,  and  buttressed  by  the 
numerous  authorities  there  cited,  as  well  as 
by  the  reasoning  of  the  opinions. 

Turning  now  to  the  letters,  and  reading 
them  in  the  light  of  the  other  facts,  it  is 
clear  they  do  not  constitute  an  effectual 
declaration  of  trust  Whatever  statements 
he  made  of  Jiis  wishes,  he  had  not  gone  so 
far  that  he  could  not  recall  tbem.  The 
envelope  was  still  unopened.  Even  after 
sending  the  letter,  dated  February  9th,  but 
mailed  March  16tb,  he  could  have  repented 
of  bis  design,  and,  notwithstanding  bis  let- 
ters, could  have  enforced  the  return  of  the 
sealed  envelope  and  its  contents. 

The  deceased  evidently  desired  to  retain 
ownership  to  the  last,  and  yet  deprive  his 
widow  of  her  interest  In  his  estate.  This 
under  our  law  be  could  not  do.  Brown  v. 
Crafts,  96  Me.  40,  56  Atl.  218. 

It  must  be  decre^  that  the  money  due  on 
the  policy  be  paid  to  the  administratrtz, 
Josie  Collamore,  less  the  costs  and  reason- 
able counsel  fees  of  the  plaintiff,  which  may 
be  deducted  by  the  plalntlflF  from  the  fund. 

Decree  to  be  made  accordingly. 


WYMAN  V.   PISCATAQUIS   WOOLEN  CO. 

(Supreme  Judicial  Court  of  Maine.    Dec.  9, 
1903.) 

WATSBS    A.Nn    WA.TXB   COUBSES   —   COMPLAIHT 

TOB  Flowaok—Pbocsss— Service. 

A  complaint  for  flowage,  not  inserted  in  a 
writ  of  attachment,  may,  under  the  statute,  be 
presented  to  the  court  in  term  time  or  be  filed 
in  the  office  of  the  clerk  in  vacation ;  but  before 
it  can  be  served  there  must  be  an  order  of  serv- 
ice by  the  court  in  term  time  or  by  some  justice 
thereof  in  vacation.  The  delivery  of  a  copy 
of  the  oomplaint,  attested  by  the  clerk  of  court, 
by  a  sherili  to  the  respondent,  without  such  an 
order,  is  not  a  sufficient  service. 

(OfficUl.) 

Report  from  Supreme  Judicial  Court,  Som- 
erset County. 

Action  by  Flaval  Wyman  against  tbe  Pis- 
cataquis Woolen  Oompany  to  recover  for 
flowage  of  land.  Motion  to  dismiss  for  want 
of  legal  service.  Case  reported,  and  com- 
plaint dismissed. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  STROUT,  SAVAGE, 
and  PEABODY,  JJ. 

J.  S.  Williams,  for  plaintilf.  D.  D.  Stew- 
art and  David  R.  Straw,  for  defendant 

WISWELL,  C.  J.  This  la  a  oomplaint  for 
flowage.  Upon  the  second  day  of  the  tarn  to 
which  the  complaint  was  made  returnable, 
counsel  for  respondent  appeared  specially  and 
filed  a  motion  that' the  complaint  be  dismissed 
for  want  of  legal  service.  There  was  no 
officer's  return  of  service  of  any  kind  upon 
the  complaint,  but  these  facts  as  to  the  man- 
ner in  which  service  was  made  are  admitted. 
The  complaint  was  filed  In  the  office  of  the 
clerk  of  this  court  tor  Somerset  county  In 
vacation,  a  copy  thereof  was  made  by  tbe 
•clerk,  certified  by  him  as  such,  and  returned 
by  him  to  tbe  counsel  for  the  complainant 
with  tbe.  original  complaint  The  original 
and  certified  copy  were  then  given  by  com- 
plainant's counsel  to  a  deputy  sherUf  for  serv- 
ice', and  the  deputy  sherlfF  gave  the  copy 
to  the  treasurer  of  the  respondent  corporation 
80  days  before  the  return  term  named  In  the 
complaint  The  complaint  was  not  inserted 
In  a  writ  of  attachment  and  there  was  no 
order  of  notice  by  the  court  In  term  time  nor 
by  any  justice  thereof  in  vacation. 

Was  this  a  sufficient  service  of  a  complalht 
for  flowage?  We  think  not  The  statute  in 
relation  to  the  commencement  of  a  proceeding 
of  this  nature  and  the  service  of  the  com- 
plaint is  as  follows :  "The  complaint  may  be 
presented  to  the  court  in  term  time,  or  be 
filed  In  the  clerk's  office  In  vacation ;  and  tbe 
proper  officer  shall  serve  the  same,  fourteen 
days  before  the  return  day,  on  the  reepouA- 
ent,  by  leaving  a  copy  thereof  at  his  dwell- 
ing house.  If  he  has  any  In  the  state;  other- 
wise, he  shall  leave  it  at  the  mill  in  question, 
or  with  its  occupant;  or  the  complaint  may 
be  inserted  in  a  writ  of  attachment  and 
served  by  summons  and  a  copy."  Bev.  St  c. 
84,1  6L 
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What  Is  the  purpose  of  this  requirement  ot 
the  statute?  That  the  complaint,  if  not  in- 
serted In  a  writ,  should  be  presented  to  the 
court  In  term  time,  or  filed  in  the  office  of 
the  clerk  in  vacation?  Clearly,  we  tliink  that 
the  court  In  term  time  may  fix  the  term  and 
order  service  of  the  complaint  upon  the  re- 
spondent, or  that  a  Justice  of  the  court,  in 
vacation,  may  make  such  an  order ;  the  jus- 
tices of  the  supreme  and  superior  courts  hav- 
ing authority,  under  Rev.  St  a  84,  {  1,  to 
order  notice  concerning  any  civil  proceeding 
in  term  time  or  vacation.  When  such  a  com- 
plaint Is  inserted  in  a  writ  of  attachment,  the 
writ  contains  an  order,  authorized  by  statute 
and  signed  by  the  clerk  of  the  court,  di- 
rected to  the  proper  officer,  commanding  the 
service  of  the  process,  and  the  summons  con- 
tains an  order  commanding  the  respondent  to 
appear  and  answer  at  the  time  named.  Wltli- 
out  such  an  order,  contained  either  in  the 
writ  and  summons  or  in  the  special  order  of 
court,  or  of  some  Justice  thereof  in  vacation, 
there  is  no  command  to  a  defendant  or  re- 
spondent to  appear  and  defend,  and  this  com- 
mand is  not  to  be  given  to  a  defendant  by  a 
plaintiff,  but  by  the  court  at  the  Instance  of 
the  plaintiff. 

Unless  authorized  by  statute  in  direct 
terms,  or  by  clear  implication,  the  complaint 
or  petition  in  any  civil  proceeding  should 
have  thereon  an  order  of  court  as  to  service 
before  it  can  be  served.'  In  a  petition  for 
partition,  for  instance,  authority  for  serv- 
ice without  order  of  court  is  given  by  the 
statute  in  direct  terms.  Rev.  St  c.  00,  {  3. 
But  in  tliat  section  the  petition  Is  filed  with 
the  clerk  In  order  that  the  clerk,  as  provided 
by  the  section,  may  make  a  certified  copy  of 
the  petition,  which  is  to  be  served,  but  the 
section  in  regard  to  a  complaint  for  flowage, 
above  quoted,  contains  no  authority  for  the 
clerk  to  make  a  certified  copy  of  the  com- 
plaint for  service,  and  the  requirement  that 
the  complaint  may  be  filed  in  the  clerk's  of- 
fice Is  not  for  this  purpose.  Neither  does 
this  statute,  in  our  opinion,  by  implication 
authorize  service  without  an  order  therefor. 

This  Insufficient  service  might  have  been 
called  to  the  attention  of  the  court  in  any 
way,  however  informal,  and  at  any  time. 
An  inspection  of  the  complaint  itself  by  the 
court  would  have  shown  no  return  of  any  serv- 
ice, and,  even  after  the  officer  had  been  allow- 
ed to  make  a  return  In  accordance  with  the 
facts,  such  return  would  have  failed  to  show 
a  sufficient  service.  The  complaint  there- 
fore, shoiild  be  dismissed  for  want  of  serv- 
ice, with  costs  for  the  respondent  since,  al- 
though the  respondent  only  appeared  by  coun- 
sel for  the  special  purpose  of  calling  the  at- 
tention of  tlJ€  court  to  the  want  of  service,  it 
was  still  a  party,  and  the  prevailing  party, 
rmdet  Rev.  St  c.  84,  {  132,  as  decided  in 
Thomas  v.  Thomas,  98  Me.  184,  56  Atl.  651. 

The  court  is  asked  to  decide  whether  or 
not,  if  the  respondent's  motion  to  dismiss 
should  prevail,  the  complainant  may  be  al< 


lowed  to  amend.  We  do  not  see  how  the 
question  of  amendment  arises.  We  have  not 
considered  the  snfflclency  of  the  complaint 
although  a  question  concemii^  it  was  raised 
by  counsel  for  the  respondent;  but,  aa  the 
complaint  must  be  dismissed  for  want  of 
service,  it  is  unnecesary  to  decide  this  ques- 
tion, and  no  question  of  amendment  is  left 
Complaint  dismissed,  for  want  of  service, 
with  costs  to  the  respondent 


OU>VBR   et   al.  v.    O'BRIEN   et   aL 

(Supreme  Judicial   Court  of   Maine.    Dec   U, 
1905.) 

1.  CovKNANTS— Action  fob  Bbcach— Fleaa- 

ING. 

It  is  a  well-settled  general  role  respecting 
the  assignment  of  breaches  of  covenants  that 
the  plaintiff  may  allege  the  breaches  generally 
by  simply  negativing  the  words  of  the  covenant ; 
but  the  exception  to  this  rule  is  equally  'well 
recognized  that  when  such  a  general  aSiiignment 
does  not  clearly  and  necessarily  show  a  breach, 
special  averments  are  required. 

(Ed.  Note. — ^For  cases  in  point,  see  voL  14. 
Cent  Dig.  Covenants,  {{  197,  199.] 

2.  Sauk— Spbolai,  Avbbkkntb. 

The  covenant  against  Incumbrances  and 
that  of  general  warranty  comes  within  the  ex- 
ception, and  breaches  ot  those  covenants  most 
be  specifically  set  forth,  showing  in  the  caae 
of  the  former  the  nature  of  the  incombrance 
complained  of,  and  in  case  of  the  latter  a  dla- 
tarbance  of  title  or  possession  by  a  paramount 
title  equivalent  to  an  eviction. 

(Ed.  Note. — ^For  cases  in  point,  see  voL  14. 
Cent  Dig.  Covenants,  S  197.] 

8.  Sams— Pleading  and  Pboof. 

In  the  cas«  at  bar,  the  covenant  that  the 
defendant  was  lawfully  seised  in  fee  of  the 
premises  and  the  covenant  that  she  had  good 
right  to  sell  and  convey  the  same  to  the  plain- 
tiffs fall  within  the  rule,  and  it  was  only  In- 
cumbent upon  the  plaintiffs  to  negative  the 
words  of  the  covenants.  But  the  plaintitfo  were 
not  content  to  rely  upon  such  a  general  assign- 
ment of  the  breaches  of  these  covenants,  but 
supplemented  it  with  a  specification  of  the 
grounds  upon  which  they  relied  to  establish  the 
breach  of  these  covenants,  and,  having  elected 
to  do  so,  they  are  confined  to  the  ground  stated 
In  the  specification,  and  the  defendant  would  be 
warranted  In  relying  upon  the  facts  tiius  stated 
In  the  specification  as  the  only  cause  relied  upon 
by  the  plaintiffs. 

[EM.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Covenants,  8  210.] 

4.  Sake  —  Assignment  or  Bbeaches  — Cor- 

VBTANCE— DkLIVEBT   —   NAITTBE   OF    InCUM- 
BBANCE8. 

The  specification  In  this  case  sets  forth 
that  the  defendant  before  the  date  of  her  deed 
to  the  plaintiffs,  bv  her  deed  "duly  sealed,  ex- 
ecuted, and  acknowledged,  did  convey  said  prem- 
ises to  one  Charles  Steere,  of  Boston,  Mass.,  and 
did  convey  and  part  with  the  title  whidi  she, 
before  the  deed  to  said  Steere,  held  and  pos- 
sessed in  the  premises,  and  that  before  making 
her  deed  to  the  plaintiffs  with  the  covenants 
aforesaid  she  was  not  the  owner  of  and  had  no 
right  to  convey  said  premises."  This  specifica- 
tion does  not  allege  that  the  prior  deed  was  ei- 
ther delivered  or  recorded.    Held: 

(1)  That  although  all  the  facts  stated  in  the 
specification  may  be  true,  yet  if  it  does  not 
necessarily  follow  tliat  either  of  the  covenants 
has  been  broken,  the  assignment  of  breaches  ia 
not  sufficient 
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(2)  Assuming  that  the  uverment  of  a  convej- 
ance  by  necessary  Implication  Includes  a  de- 
livery, still  the  specincation  la  defecttve,  !>•• 
cause  it  does  not  allege  that  the  deed  to  Steer* 
was  recorded^ 

(3)  All  that  is  stated  in  the  specification  may 
be  true,  and  yet  the  plaintiffs  may  have  received 
a  good  title,  and  it  does  not  appear,  either  by 
express  words  or  necessary  Implication,  that 
any  covenant  had  been  broken. 

(4)  If  this  specification  coald  be  constroed  to 
apply  also  to  the  general  covenant  of  warranty, 
it  woald  be  equally  unavailing.  If  It  does  not 
apply  to  this  covenant,  there  is  Jio  specification 
of  the  breach  of  it 

(5)  Neither  does  the  declaration  specify  the 
nature  of  the  incumbrance  alleged  to  constitute 
a  breach  of  the  covenants  against  incumbrances. 
Therefore  the  breaches  of  these  last-named  cove- 
nants are  not  well  assigned. 

(OfficiaL) 

BzceptioDS  ftom  Supreme  Jndldal  Oonrt, 
Knox  County. 

Action  by  William  H.  Glover  and  othoa 
against  Clara  B.  O'Brien  and  another  on  an 
alleged  breach  of  covenant  of  warranty  In  a 
deed  nnder  aeal.  Demurrer  to  the  writ  and 
declaration  overruled,  and  defendants  except 
Exceptions  sustained. 

Argued  before  EMBRY,  WHITBHOUSB, 
POWERS.  PEABODY,  and  SPEAR,  33. 

C.  E.  &  A.  S.  Llttlefleld,  for  plalntlfra.  D. 
N.  Mortland,  for  defendants. 

WHITEHOnSE,  J.  The  plaintiffs  declar- 
ed in  a  plea  of  debt  that  the  defendant  con- 
veyed to  them  a  certain  piece  of  land  by  deed 
of  warranty,  and  "did  therein  covenant  with 
the  plaintiffs,  their  heirs  and  assigns,  that  she 
was  lawfully  seised  In  fee  of  the  premises, 
that  they  were  free  from  all  Incnmbrancea, 
and  that  she  had  good  right  to  sell  and  con- 
vey the  same  to  the  plaintiffs  to  hold  as  afore- 
said, and  did  also  covenant  that  she  and  her 
heirs  would  warrant  and  defend  the  same  to 
the  plaintiffs,  their  heirs  and  assigns,  against 
the  lawful  claims  and  demands  of  all  per- 
sons." 

"But  the  plaintiffs  aver  that  In  fact  at  the 
time  of  making  and  executing  said  deed  the 
said  defendant  was  not  seised  in  fee  of  the 
premises,  that  they  were  not  free  from  all  in- 
cumbrances, and  that  she  did  not  have  good 
right  to  sell  and  convey  the  same  as  in  her 
said  deed  set  forth,  and  that  she  has  not 
made  good  her  covenant  to  warrant  and  de- 
fend the  same  to  the  plaintiffs  against  the 
lawful  claims  and  demands  of  all  persons. 
But  the  plaintiffs  aver  that  the  said  Clara  K. 
O'Breln  before  that  time,  viz.,  on  the  80th  day 
of  April,  18S4,  by  her  deed  of  that  date,  on 
that  day  duly  sealed,  executed,  and  ackhowl- 
edged,  did  convey  said  premises  to  one 
Charles  Steere,  of  Boston,  Mass.,  and  did 
convey  and  part  with  the  title  which  she,  be- 
fore the  deed  to  said  Steere,  held  and  pos- 
sessed In  said  premises,  and  that  before  mak- 
ing her  deed  to  the  plaintiffs  with  the  cove- 
nants aforesaid  she  was  not  the  owner  of 
and  had  no  right  to  convey  said  premises. 
And  so  the  said  Clara  B.  O'Breln  her  oove- 
02  A.— 12 


nant  aforesaid  hath  not  kept,  but  hath  broken 
the  same,  to  the  damage  of  the  said  plain- 
tiffs (as  they  say)  the  sum'  of  $800." 

To  this  declaration  the  defendant  filed  a 
general  demurrer,  which  was  Joined  by  the 
plaintiffs.  The  presiding  Judge  overruled  the 
demurrer,  and  the  case  comes  to  the  law 
court  on  exceptions  to  this  ruling. 

In  support  of  the  demurrer  the  defendant 
contends  in  the  first  place  that,  inasmuch  as 
the  distinguishing  feature  of  the  action  of 
debt  Is  the  fact  that  it  lies  for  the  re- 
covery of  money  or  Its  equivalent,  in  sums 
certain  or  that  can  readily  be  made  certain 
by  computation,  if  this  action  is  to  be  deemed 
one  of  debt,  the  declaration  is  wholly  insuffi- 
cient for  want  of  any  allegation  of  an  agree- 
ment on  the  part  of  the  defendant  to  pay  any 
such  sTui,  or  of  any  failure  on  his  part  to 
pay  money.  Again  it  Is  Insisted  that  if,  as 
the  substance  of  the  averments  indicates,  it 
was  as  an  action  for  covenant  broken,  it  is 
demurrable,  first,  because  the  defendant  Is 
summoned  to  answer  in  a  plea  of  debt  and 
not  of  covenant  broken,  and,  second,  because 
the  action  Is  fatally  defective  for  want  of  a 
proper  and  necessary  assignment  of  the 
breaches  of  the  covenants. 

Whether  the  objection  that  the  plaintiffs 
declared  in  a  plea  of  debt,  instead  of  covenant 
broken,  is  open  to  the  defendant  upon  a  gen- 
eral demurrer,  or  can  be  taken  advantage  ol 
only  by  special  demurrer,  it  la  unnecessary  to 
determine ;  for  it  is  the  opinion  of  the  court 
that,  considered  as  an  action  for  covenant 
broken,  the  declaration  does  not  contain  a 
sufficient  allegation  of  a  breach  of  any  of  the 
covenants  declared  upon. 

It  Is  undoubtedly  a  well-settled  general  rule 
respecting  the  assignment  of  breaches  of  cov- 
enants that  the  plaintiff  may  allege  the 
breaches  generally  by  simply  negativing  the 
words  of  the  covenant;  but  the  exception  to 
this  rule  Is  equally  well  recognized  that, 
when  such  a  general  assignment  does  not 
clearly  and  necessarily  show  a  breach,  spe- 
cial averments  are  required.  In  Marston  v. 
Hobbs,  2  Mass.  433,  3  Am.  Dea  61,  dted  with 
approval  in  Wait  v.  Maxwell,  4  Pick.  87,  and 
Blanchard  v.  Hoxle,  34  Me.  376,  the  different 
covenants  are  critically  dlsttnguished,  and  the 
reasons  for  the  rule  and  the  exceptions  above 
stated  fully  considered  and  explained.  Ac- 
cording to  the  doctrine  there  laid  down,  the 
covenant  against  incumbrances  and  that  of 
general  warranty  come  within  the  exception, 
and  breaches  of  those  covenants  must  be  spe- 
dflcally  set  forth,  showing  In  the  case  of  the 
formw  the  natiure  of  the  Incumbrance  com- 
plained of,  and  in  case  of  the  latter  a  dis- 
turbance of  title  or  possession  by  a  para- 
mount title,  equivalent  to  an  eviction. 

On  the  other  hand,  the  covenant  that  the 
defendant  was  lawfully  seised  In  fee  of  the 
premises  and  the  covenant  that  she  had  good 
right  to  sell  and  convey  the  same  to  the 
plaintiffs  fall  within  the  role,  and  It  is  on- 
ly Incumbent  upon  the  plaintiffs  to  negative 
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the  words  of  tbe  covenants.  But  it  has  been 
seen  that  the  plaintiffs  were  not  content  to 
rely  npon  snch  a  general  assignment  of  the 
breaches  of  these  covenants,  but  supplement- 
ed It  with  a  specification  of  the  grounds  upon 
which  they  relied  to  establish  the  breach  of 
them.  Their  declaration  proceeds .  as  with 
a  videlicet  to  state  tbe  particular  facts  con- 
stituting the  breach.  It  avers  that  the  de- 
fendant, before  the  date  of  her  deed  to  the 
plaintiffs,  "by  a  deed  duly  sealed,  executed, 
and  acknowledged,  did  convey  said  premises 
to  one  Charles  Steere,  of  Boston,  and  did 
convey  and  part  with  the  title  which  she 
held  in  tbe  premises,  and  that  before  making 
her  deed  to  the  plaintiffs  she  was  not  the 
owner  and  Imd  no  right  to  convey  said  prem- 

The  plaintiffs  were  not  compelled  by  the 
rules  of  pleading  to  specify  the  cause  of  the 
breach  of  these  covenants;  but,  having  elect- 
ed to  do  so,  they  are  confined  to  the  ground 
stated  In  the  specification,  and  the  defendant 
would  be  warranted  in  relying  upon  the  facts 
thus  stated  in  the  specification  as  the  only 
cause  relied  upon  by  the  plaintiffs.  If,  there- 
fore, the  facts  stated  in  tbe  specification  may 
all  be  true,  and  still  it  does  not  necessarily 
follow  that  either  of  these  covenants  has 
been  broken,  the  assignment  of  breaches  is 
not  sufficient.  5  Ency.  of  Plead.  8c  Pr.  p. 
869,  and  cases  cited.  It  will  be  noticed  that 
the  specification  does  not  state  that  the 
prior  deed  was  either  delivered  or  recorded. 
It  does  allege,  however,  that  the  defendant 
"did  convey  the  premises  to  one  Charles 
Steere,"  etc.  Assuming  that  the  deed  could 
not  operate  as  a  conveyance  of  the  title  to 
Steere  without  a  delivery,  and  that  the  aver- 
ment of  a  conveyance  by  necessary  implica- 
tion includes  a  delivery,  still  the  specification 
is  defective,  for  the  reason  that  it  does  not 
allege  that  the  deed  to  Steere  was  recorded. 
It  is  provided  by  Rev.  St.  c.  75,  {  11.  that 
"no  conveyance  of  an  estate  in  fee  simple, 
fee  tail,  or  for  life  or  lease  for  more  than 
seven  years,  Is  effectual  against  any  per- 
son except  the  grantor,  bis  heirs  and  devisees, 
and  persons  having  actual  notice  thereof,  un- 
less the  deed  is  recorded  as  herein  provided." 
All  that  is  stated  in  the  plaintiffs'  specifica- 
tion may  therefore  be  true,  and  yet  the  plain- 
tiffs may  have  received  a  good  title,  and  it 
would  not  appear  either  by  express  words  or 
necessary  implication  that  any  covenant  had 
been  broken.  If  this  Bi>eclflcatIon  could  be 
construed  to  apply  also  to  the  general  cove- 
nant of  warranty,  it  would  be  equally  un- 
availing. If  it  does  not  apply  to  this  cove- 
nant there  Is  no  specification  of  the  breach 
of  it  Neither  does  the  declaration  specify 
the  nature  of  the  incumbrance  alleged  to  con- 
stitute a  breach  of  the  covenant  against  in- 
cumbrances. The  breaches  of  these  last- 
named  covenants  are  therefore  not  well  as- 
signed, and  the  entry  must  be: 

Exceptions  sustained. 

Demurrer   sustained. 


MEDOMAK  NAT.  BANE  v.  WYMAN. 

(Supreme  Judicial  Court  of  Maine.    Dec  18, 
1905.) 

LnoTATioif  OF  Actions— Nbw  Notk  fob  Ih- 

TXBEST — EFIVCT. 

When  one  of  the  makers  of  a  Joint  and 
several  negotiable  promissory  note,  after  tbe 
same  has  become  barred  Inr  the  statute  of 
limitations,  gives  his  negotiable  promissory  note 
to  tbe  payee  of  tbe  barred  note  in  payment  of 
interest  on  the  barred  note,  it  constitutes  K 
new  promise  on  bis  part  to  pay  the  barred  notSr 
and  revives  the  barred  note  as  to  himself. 

[Ed.  Note. — For  cases  in  point,  see  voL  S3» 
Cent.  Dig.  Limitation  of  Actions,  I  624.] 

{Official.) 

B^rart  from  Supreme  Judicial  Court, 
Lincoln  County. 

Action  by  the  Medomak  National  Bank 
against  Fannie  L.  Wyman.  A  note  given  hj 
defendant's  Intestate.  Case  reported.  Judg- 
ment for  plaintiff. 

Argued  before  EMERY,  WHITBHOUSE, 
STBODT,  POWERS,  PEABODT,  and  SPEAR, 
JJ. 

Heath  &  Andrews  and  W.  H.  Miller,  ft>r 
plaintiff.  C.  K  &  A.  S.  UtUefleld,  tat  de- 
fendant 

SPEAR,  J.  This  is  an  action  of  assumpolt 
upon  seven  promissory  notes,  only  four  of 
which  are  in  controversy,  and  comes  up  on 
report  The  four  notes  in  question  were  all 
substantially  in  the  same  form,  as  follows: 
For  value  received,  we  Jointly  and  severally 
promise  to  pay  the  Medomak  National  Bank 
of  Waldoboro  at  order  $500  on  demand,  ana 
Interest  They  were  all  signed  by  tbe  Medo- 
mak .  loe  Company  and  Indorsed  upon  tbe 
back  before  delivery  by  L.  L.  Kennedy  tbe 
defendant's  intestate.  These  notes  were  all 
Intended  for  the  benefit  of  the  Ice  company 
and  in  no  respect  for  the  benefit  of  the 
indorser.  In  the  report  "It  is  admitted  that 
all  the  Indorsements  npon  the  last-described 
four  notes  except  the  last  Indorsement  on 
each  were  made  from  funds  delivered  to  tbe 
plaintiff  by  the  Medomak  Ice  Company." 

"The  plaintiff  admits  that  the  said  four 
notes  are  barred  by  the  statute  of  limitations 
against  Lincoln  L.  Kennedy  defendant's  in- 
testate, unless  the  bar  in  the  statute  was  re- 
moved by  the  note  for  $152.61  above  offered 
under  tbe  sixth  count" 

This  note  was  as  follows:  "$152.61. 
Waldoboro,  Maine,  May  8,  1902.  For  value 
received,  we  Jointly  and  severally  promise  to 
pay  the  Medomak  National  Bank  of  Waldo- 
boro or  order  one  hundred  fifty-two  *i/io» 
dollars  on  demand,  and  interest" — and  was 
sig^ned  by  the  Medomak  Ice  Company  and  in- 
dorsed by  L.  L.  Kennedy,  precisely  as  the 
four  notes  in  controversy  were  signed  and 
Indorsed.  It  will  also  be  observed  by  com- 
parison that  it  was  in  the  same  form  as  the 
other  four  notes.  "It  is  further  admitted 
that  said  note  for  $152.61  is  made  up  of  the 
aggregate  of  the  last  Indorsements  appeariue 
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upon  the  aforesaid  four  notes,  and  that  said 
note  for  $162.61  was  entered  npon  tbe  books 
of  tbe  tenk  aa  'Note,  Medomak  Ice  Company' 
hoA  that  entry  was  balanced  by  a  credit  of 
the  same  amount  to  profit  and  loss."  Tbe 
last  indorsements  appearing  npon  these  notes 
show  that  tbe  note  for  $152.61  was  given  to 
pay  the  Interest  upon  them  to  June  Stb, 
March  16th,  March  26th,  and  March  28tb, 
1902,  reepectlrely. 

The  only  question  presented  by  this  case 
is  whether  the  payment  of  Interest  upon  the 
fotur  notes  by  giving  the  note  of  $152.61 
removed  these  four  notes  from  the  operation 
of  the  statute  of  limitations  with  respect  to 
the  indorser  L.  L.  Kennedy;  whether  the  pay- 
ment was  such  an  acknowledgment  by  him 
of  the  debt  created  by  these  four  notes  as  to 
warrant  the  Inference  of  a  new  promise  on 
his  part  to  pay  them.  This  Is  not  a  question 
as  to  whether  these  notes  were  revived  as  to 
tbe  ice  company,  but  whetber  they  were 
revived  as  to  the  Indorser.  While  the  name 
of  L.  L.  Kennedy  appears  upon  the  note  in 
the  usual  place  of  an  indorser,  his  legal 
relation  to  it  under  our  decisions  was  that 
of  an  original  promisor.  It  will  therefore 
appear  that  tbe  defendants'  intestate  stood 
in  the  capacity  of  original  promisor  upon 
each  of  tbe  four  notes,  and  also  upon  tbe 
note  which  was  given  for  the  payment  of 
interest 

After  the  four  notes  became  outlawed,  Mr. 
Kennedy  was  relieved  by  the  operation  of 
the  statute  from  payment  At  this  Juncture 
be  was  free  from  any  liability,  and  it  was 
absolutely  within  bis  privilege  to  decline 
to  make  himself  further  liable  for  the  pay- 
ment of  these  notes.  But  he  did  not  do  this. 
On  the  other  hand,  be  became  a  Joint  and 
several  promisor  with  tbe  ice  company  upon 
tbe  note  and  gave  It  to  tbe  bank  in  payment 
of  interest  as  above  stated.  As  a  matter  of 
law  be  gave  bis  own  Individual  obligation 
for  tbe  payment  of  the  interest  the  no*'A 
given  being  Joint  and  several.  Here  it  may 
be  remarked  that  the  peculiar  wording  of 
this  note  makes  the  apparent  indorser  an 
original  promisor  in  fact  as  well  as  law.  The 
only  name  upon  tbe  face  of  tbe  note  is  that 
of  the  Medomak  Ice  Company.  It  could  not 
be  Joint  and  several  as  to  the  company,  a 
single  signer.  It  must  therefore  have  ref- 
erence to  the  Indorser  as  one  of  the  Joint 
and  several  promisors.  This  is  also  true 
with  respect  to  tbe  relation  of  Mr.  Kennedy 
to  the  four  notes  npon  which  the  interest 
was  paid.  They  were.  In  fact  as  well  as 
law,  bis  individual  notes.  There  can  be  no 
presumption,  under  the  wording  of  these 
notes,  either  In  fact  or  law.  of  any  other 
relation  of  L.  L.  Kennedy  to  all  of  them 
than  that  of  an  original  promisor.  Indi- 
vidually liable. 

It  would  therefore  affirmatively  appear 
from  the  form  of  these  notes  that  Mr.  Ken- 
nedy by  the  note  given  was  not  only  making 
a  payment  of  interest  upon  the  notes  of  the 


Medomak  Ice  Company  but  upon  his  9wn 
notes  as  well.  Be  gave  no  notice  to  tbe  bank 
that  he  did  not  Intend  to  revive  his  liability 
upon  tbe  barred  notes,  and  no  evidence  In 
tbe  case  tends  to  show  that  his  relation  to 
the  notes  was  other  than  tbat  shown  by  tbe 
notes  themselves.  It  therefore  seems  clear 
that  the  natural  inference  from  the  facts  dis- 
closed by  this  transaction  is  that  Mr.  Ken- 
nedy intended  this  note  at  the  time  It  was 
given  as  a  payment  of  interest  upon  these 
four  notes  as  much  as  if  he  had  made  the 
payment  with  his  own  money  or  his  own 
check  in  lien  of  the  notes.  We  think  that 
instead  of  requiring  evidence  to  show  that 
tbe  payment  of  interest  by  the  note  was 
intended  to  acknowledge  and  revive  the 
debt  it  would  rather  require  some  evidence 
to  overcome  the  inference  that  it  was  not 

In  view  of  tbe  above  construction  of 
tbe  relation  of  the  defendant's  Intestate  to 
tbe  notes  in  controversy,  it  becomes  unnec- 
essary to  consider  her  contention  tbat  the 
note  given  for  tbe  payment  of  interest  was 
tbe  note  of  tbe  Medomak  Ice  Company  only, 
tbe  payment  of  which  was  guarantied  by 
tbe  indorser  as  surety  provided  the  com- 
pany failed  to  pay. 

Tbe  principles  of  law  applicable  to  tbe 
removal  of  the  bar  of  tbe  statute  of  limita- 
tions are  well  settled.  Payments  on  a  note 
already  barred  remove  their  bar.  Sinnett 
T.  Sinnett  82  Me.  278.  19  Atl.  458;  Manson, 
Bx'r  V.  Lancey,  84  Me.  880,  24  Atl.  880, 
Pond  y.  French,  97  Me.  405,  54  Atl.  020. 

Payments  of  Interest  take  the  case  out 
of  the  statute  with  like  effect  as  payments  of 
principal.  Pryeburg  Parsonage  Fund  v.  Os- 
good, 21  Me.  176. 

A  partial  payment  by  note  is  as  efFectual 
to  take  the  original  debt  out  of  tbe  operatioa 
of  tbe  statute  as  payment  in  any  other  man- 
ner. Ilsley  ▼.  Jewett  2  Mete.  (Mass.)  168; 
Sigoumey  v.  Wetberell,  6  Mete.  553;  Wen- 
man  V.  Ins.  Co.,  13  Wend.  267,  28  Am.  Dec 
464;  Bowman  y.  Downer,  28  Vt  632. 

In  Sigoumey  v.  Wetberell,  6  Mete.  553, 
it  was  held  tbat  a  note  given  by  a  guarantor, 
in  payment  of  tbe  interest  due  upon  tbe 
guarantied  note,  takes  the  debt  out  of  tbe 
operation  of  the  statute  of  limitations. 

Tbe  above  decisions  follow  and  rest  upon 
the  well-settled  rule  in  Maine  that  the  giving 
and  acceptance  of  a  negotiable  note  is  pre- 
sumably payment.  Vamer  v.  Nobleborough. 
2  Greenl.  121,  11  Am.  Dec.  48;  Bunker  v. 
Barron,  79  Me.  62,  25  Atl.  253,  1  Am.  St  Bep. 
282.  But  in  the  case  at  bar  it  is  unnecessary 
to  rely  upon  the  presumption  of  payment 
as  It  is  admitted  that  the  note  was  given  for 
the  express  purpose  of  paying  and  did  pay 
the  Inst  indorsements  on  the  four  original 
notes.  Our  conclusion  is  that  the  note  given; 
in  payment  of  interest  upon  tbe  four  notes, 
removed  the  bar  of  the  statute  upon  these 
notes  as  to  the  defendant's  intestate,  and 
that  she  is  liable  in  this  action  for  their  pay- 
ment 
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Tbe  plaintiff  Is  entitled  to  judgment  upon 
the  first  count  In  its  writ  for  $8,300  and  in- 
terest at  6  per  cent  from  October  1,  1902; 
under  tbe  second  count  for  $600  and  Inter- 
est at  6  per  cent  from  June  6,  1902;  under 
tbe  third  count  for  $336.95  and  Interest  at 
C  per  cent  from  March  16,. 1902;  under  the 
fourth  count  for  $135  and  Interest  at  6  per 
cent  from  March  25,  1902;  under  the  fifth 
count  for  |300  and  interest  at  6  per  cent 
from  March  28,  1902;  under  tbe  sixth  count 
for  $152.61  and  Interest  at  6  per  cent  from 
May  8,  1902,  and  under  tbe  seventh  count 
for  $250  and  Interest  at  6  per  cent  from 
April  1. 1904. 


HURD  T.  CHASB. 

(Supreme  Judicial  (Mart  of  Maine.    Dec.  21, 
1905.) 

L  MoRTGAGEa— Absolute   Dekd   ab    Mobt- 

OAOE. 

The  court  now  haying  fnll  equity  powers, 
has  the  power  to  treat  a  conveyance  or  a  res- 
ervation in  a  conveyance  absolute  in  terms,  as 
made  solely  for  security  for  some  obligation, 
if  it  finds  such  to  be  tbe  fact  from  extrinsic 
«videnoe. 

[Ed.  Note. — For  cases  in  point,  see  ▼ol.  85, 
Cent  Dig.  Mortgages,  {{  60-94.] 

2.  8Aia  — Debt   Sccubxd  —  Eztbirsio  Evi- 
dence. 

Having  this  power,  the  court  also  baa  the 
power  In  such  case  to  determine  from  extrinsic 
evidence  what  tbe  obligation  is  that  was  bi- 
tended  to  be  secured,  including  its  nature,  ex- 
tent, and  terms. 

[Ed.  Note. — For  cases  In  point  see  vol.  85, 
Cent  Dig.  Mortgages,  il  97-107.] 

3.  Same. 

When  tbe  instrument  made  as  security  it- 
self contains  a  description  of  tbe  obligation  to 
be  secured,  the  court  cannot  add  to  nor  take 
away  anything  from  such  description;  but 
when  tbe  instrument  contains  no  description, 
the  court  can  ascertain  the  full  terms  of  the 
obligation  from  extrinsic  evidence. 

4.  Action — Fobm— Equitable  Relief  in  Ac- 
tion AT  Law. 

These  equity  powers  of  the  court  can  now 
be  exercised  in  an  action  at  law  for  the  pos- 
session of  the  estate  thus  conveyed  or  reserved. 
A  separate  bill  in  equity  is  not  now  necessary 
for  that  purpose. 

5.  Appkai/— Refobt    of    Case— Technicali- 
ties IN  Pleaping— Waiveb. 

Upon  report  of  an  action  at  law,  technicali- 
ties in  pleading  are  to  be  regarded  as  waived, 
unless  otherwise  stipulated,  and,  at  least  in  tbe 
absence  of  such  stipulation,  the  court  can  as- 
certain and  decide  upon  its  merits  the  real  con- 
troversy in  the  case. 

6.  MOBTGAQES  —  ABSOLUTE  DEED  —  REBEBVA- 

tion  as  Secubitt. 

In  this  case  the  plaintiff  reserved  in  terms 
an  absolute  life  estate  out  of  a  farm  conveyed 
by  her  to  the  defendant,  but  the  court  finds  that 
one  consideration  for  the  conveyance  was  the 
bond  of  the  defendant  to  support  the  plaintiff  on 
the  farm,  and  that  the  reservation  was  made 
.  solely  as  security  for  the  performance  of  the 
bond.  Held,  that  tbe  defendant  is  entitled  to 
retain  possession  of  the  farm  until  a  breach  of 
his  bond,  and,  no  such  breach  being  shown, 
tbe  plaintiff  is  not  yet  entitled  to  possession. 

(Official.) 


Report  from  Supreme  Judicial  0>urt, 
Aroostook  Coontr. 

Action  by  Maiy  F.  Hard  against  Fred  W. 
Obase.    Case  reported.    Plaintiff  nonauit 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, PKABODY,  and  SPEAR,  JJ. 

Willis  B.  Hall,  Wm.  P.  Allen,  and  Louis 
O.  Steams,  for  plaintiff.  Ira  G.  Hersejr  and 
A.  B.  Donwortta,  for  defendant 

EMERY,  J.  TblB  is  a  real  action.  The 
plaintiff  formerly  owned  the  demanded  land 
(a  farm)  in  fee,  subject  to  a  mortgage,  bat 
conveyed  It  to  the  defendant  with  the  follow- 
ing habendum  clause:  "To  have  and  to  bold 
to  tbe  said  Fred  W.  Chase  [tbe  defendant], 
his  beirs  and  assigns,  to  and  for  the  follow- 
ing uses,  viz.:  To  the  use  of  me,  tbe  said 
Mary  ^.  Hurd  [the  plaintiff],  during  my 
natural  life,  and  after  my  decease  or  other 
determination  of  said  estate  to  the  use  of 
the  said  Fred  W.  Chase  and  his  beirs  and 
assigns,  forever."  The  consideration  for  this 
conveyance  was  tbe  agreement  by  the  grantee 
(the  defendant)  to  assume  and  pay  the  mort- 
gage debt  on  tbe  land  and  his  bond  to  the 
plaintiff  for  her  support  in  the  house  on  the 
conveyed  premises  during  her  life.  This 
bond  was  executed  and  delivered  at  the 
same  time  as  tbe  deed,  was  a  part  of  tbe 
same  transaction,  and  furthermore  recitee 
the  deed.  Under  these  instruments  the  de- 
fendant at  once  took  possession  of  the  de- 
manded premises,  in  order  to  take  care  of 
tbe  plaintiff  as  stipulated  in  his  bond,  and 
she  went  upon  the  premises  to  receive  tbe 
stipulated  support  and  remained  there  ten 
days.  She  then  brought  this  real  action  to 
recover  her  life  estate.  There  is  no  sugges- 
tion In  the  report  of  any  failure  of  the  de- 
fendant to  perform  his  bond. 

It  may  be  conceded  that  the  plalntlfl  has 
the  legal  title  to  a  life  estate  In  the  land, 
but  to  maintain  this  action  (ignoring  techni- 
calities In  pleading)  she  must  be  entitled  to 
possession  as  well.  Rev.  St  c.  106,  {  5.  One 
may  retain  his  title  to  real  estate,  while  de- 
barring himself  from  right  of  entiy  and  pos- 
session. We  think  the  plaintiff  has  done  so 
In  this  case.  It  is  evident  that  she  reserved 
a  life  estate  simply  and  solely  as  security  for 
the  performance  of  the  defendant's  bond  to 
maintain  her  on  the  premises.  It  is  as  If 
the  defendant  had  mortgaged  to  her  a  life 
estate  for  the  same  purpose.  It  is  clearly 
implied  in  the  instruments  that  the  defendant 
was  to  have  possession  of  the  farm  and  Its 
revenues  to  enable  him  to  perform  bis  bond, 
and  as  long  as  he  performed  it  This  bars  an 
action  for  possession  until  there  is  a  breach 
of  the  bond,  which  Is  not  yet  shown.  Lamb 
V.  FoRs,  21  Me.  240;  Norton  v.  Webb,  35  Me. 
218;  Brown  v.  Leach,  35  Me.  39;  Davis  v. 
Poland.  99  Me.  345-348,  59  AtL  520. 

True,  the  reservation  of  tbe  life  estate  In 
the  deed  Is  not  in  terms  conditioned  or  otber- 
wlse  than  absolute;  but  since  this  court  baa 
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poseeBsed  toll  eqnlty  powers,  it  bas  had  full 
power  to  go  beneath  the  terms  of  a  conv^- 
ance  or  reservation  of  an  estate  to  ascertain 
whether  It  is  in  fact  uuconditlonal  or  only 
for  security  for  some  obligation.  Reed  t. 
Reed.  75  Me.  264;  McPherson  v.  Hayward,  81 
Me.  329,  17  Atl.  164.  And  for  this  purpose 
the  court  may  even  resort  to  oral  evidence^ 
Knapp  ▼.  BaUey,  79  Me.  196,  9  Atl.  122,  1 
Am.  St  Rep.  295. 

True,  again,  there  are  cases  holding  that 
the  right  of  possession  by  the  mortgagor 
must  be  expressed  or  necessarily  implied  In 
the  deed  itself,  and  cannot  be  sustained  by 
oral  evidence,  nor  even  by  written  instru- 
ments not  referred  to  In  the  deed.  ThQse 
cases,  liowever,  were  cases  of  deeds  of  mort- 
gage In  form,  and  were  decided  before  the 
court  had  the  power  to  go  beyond  the  terms 
of  the  deed  to  get  at  the  truth  of  the  trans- 
action. If  the  court  lias  power  to  ascertain 
and  declare  that  a  deed  absolute  In  terms 
is  In  fact  a  mortgage,  It  necessarily  has  pow- 
er to  ascertain  in  the  same  way  what  la  the 
obligation  the  deed  Is  to  secure. 

There  are  also  cases  holding  that  the  con- 
ditions expressed  In  the  deed,  the  statement 
in  the  deed  Itself  of  what  it  Is  Intended  to 
secure  cannot  be  enlarged  by  parol,  nor  even 
by  the  language  of  other  writings  between 
tlie  parties  not  referred  to  in  the  deeds.  See 
Mason  v.  Mason,  67  Me.  546. 

Those  cases,  however,  are  not  applicable 
to  this  case  where  no  conditions  are  ex- 
pressed in  the  deed,  and  where  there  la  no 
description  whatever  of  the  obligation  to  be 
secured.  When  the  parties  to  a  deed  under- 
take to  describe  therein  the  obligation  to  be 
secured,  the  court  cannot  enlarge  or  limit 
it;  but  when  no  description  is  given,  and  yet 
the  deed  is  unquestionably  to  secure  some 
obligation,  the  nature  and  extent  of  that 
obligation  are  to  be  ascartained  from  sources 
outside  of  the  deed. 

Of  course,  the  court  should  not  declare  a 
conveyance  or  reservation  of  an  estate  ab- 
solute in  terms  to  be  for  security  only,  un- 
less fully  satisfied  upon  dear,  convincing  evi- 
dence that  such  is  the  truth.  In  this  case, 
however,  the  inference  from  the  evidence  Is 
irresistible.  It  is  to  be  noted,  also,  that  the 
action  is  by  the  original  party  to  the  deed. 

True,  this  snlt  Is  an  action  at  law;  but 
now,  since  the  enactment  of  Rev.  St.  c.  84, 
U  17-21,  Inclusive,  the  court  can  nse  its 
equity  powers  to  apply  equitable  principles 
In  the  defense  to  an  action  of  law.  A  sep- 
arate bill  In  equity  is  not  now  necessary  for 
that  purpose. 

The  defendant  pleaded  nul  disseisin  only, 
without  any  plea  of  equitable  matter;  and  it 
is  suggested  that  by  that  plea  be  denies  ber 
title,  and  thus  enables  ber  to  maintain  this 
action  to  establish  ber  title.  By  reporting 
the  case  the  parties  must  be  held  to  have 
waived  tedmlcal  questions  of  pleading,  there 
being  no  stipulation  otherwise.  PUlsbury  t. 
Brown,  a2Me.466,19Aa858,9L.R.A. 


94.  It  is  evident  that  the  only  issue  be- 
tween the  parties  and  the  only  issue  that 
needs  decision  is  the  right  of  present  posses- 
sion. That  issue  we  are  authorized  by  the 
report  to  decide. 
Plaintiff  nonsuit 


KEATING  V.  HULL. 

(Supreme  Court  of  Errors  of  Connecticnt    Dec 
16,   1005.) 

1.  Dbuooists  —  Neglioxnck  —  Actions  — 
Pleading— NoTiCK  of  Pboof. 

Plaintiff  in  the  third  paragraph  of  her  com- 

ftlaint  alleged  that  defendant,  a  druggist,  de- 
ivered  to  her  a  package  which  be  stated  con- 
tained salta,  for  which  she  paid  the  customary 
price,  and  in  paragraph  4  charged  that  the 
package  so  delivered  did  not  contain  salta,  but 
contained  sulphate  of  zinc,  by  which  plaintiff 
was  poisoned.  Held,  that  no  notice  that  de- 
fendant on  a  hearing  In  damages  woold  give  evi- 
dence to  disprove  paragraph  3  was  necessary  to 
enable  defendant  to  prove  that  plaintiff  negli- 
gently picked  up  the  wrong  package  under  a 
notice  that  evidence  would  be  given  in  denial  of 
paragraph  4. 

2.  Appeai/— Bnx  or  Exceptions— Rktikw— 
Neqligence. 

Where,  in  an  action  for  injuries,  no  bill  of 
exceptions  was  filed,  the  question  of  defendant's 
negligence  under  the  facts  could  not  be  reviewed. 

Appeal  from  Superior  Gourt  New  Havoi 
Oonnty;  Joel  H.  Reed,  Judge. 

Action  by  Mary  O.  Keating  against  William 
H.  HulL  From  a  Judgment  in  favor  of 
plaintiff  for  nominal  damages,  she  appeals. 
Affirmed. 

Jacob  P.  Ooodhart  and  Robert  C.  Stoddard, 
for  appellant    William  H.  Ely,  for  appellee. 

BALDWIN,  3.  The  plaintlfl  entered  a 
dmg  store  kept  by  the  defendant  and  asked 
one  of  his  clerks  for  a  pound  of  Sprudel 
salts.  It  was  weighed  out  put  up  in  a 
package,  and  placed  on  the  counter  In  front 
of  her  so  as  to  be  under  her  control.  While 
she  was  chatting  with  the  clerk  another  cus- 
tomer, who  stood  close  by  her,  ordered  of  the 
defendant  a  pound  of  sulphate  of  zinc.  This 
is  a  poisonous  article.  It  was  weighed  out 
put  up  in  a  package,  and  placed  on  the 
counter  before  the  purchaser;  the  defendant 
then  going  off  to  get  a  "poison"  label  to  put 
upon  it  and  telling  him,  at  the  same  time,  to 
wait  till  he  returned  with  this.  Before  he 
returned  the  plaintiff  picked  up  the  latter 
package,  negligently  mistaking  It  for  that 
which  she  had  bought  and  carried  it  home; 
the  other  customer  shortly  afterwards  taking 
the  remaining  package  and  going  off  with  It 
without  waiting  for  the  label.  Afterwards 
the  plaintiff  used  some  of  the  sulphate  of  zinc 
(which  looks  very  much  like  Sprudel  salts) 
for  medicinal  purposes,  and  was  poisoned  by 
It  The  trial  court  foimd  the  defendant  guil- 
ty of  negligence  in  leaving  the  poison,  un- 
labeled, where  the  plaintiff  might  take  it 
by  mistake  for  her  own  parcel,  but  that  she 
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was  negligent  In  bo  taking  It,  and  therefore 
awarded  her  only  nominal  damages. 

In  tbe  plalntllTB  complaint  abe  alleged,  In 
paragraph  3,  that  the  defendant  delivered  to 
her  a  package  which  be  stated  to  contain  a 
pound  of  Sprudel  salts,  and  that  she  paid 
him  therefor  the  cnstomary  price  of  that 
quantity  of  that  article.  In  paragraph  4  she 
allied  that  tbe  package  so  delivered  did  not 
contain  such  salts.  The  defendant  filed  a 
notice  that  on  the  hearing  in  damages  he 
should  offer  evidence  to  disprove  tbe  allega- 
tions in  paragraph  4.  No  such  notice  was 
given  with  respect  to  paragraph  3,  nor  was 
it  necessary.  Tbe  defendant  did  not  dispute 
tbe  truth  of  that  paragraph.  He  simply 
sought  to  show  that  the  statements  of  his 
clerk  as  to  the  contents  of  the  package  were 
tme;  and,  if  true,  paragraph  4  was  neces- 
sarily shown  to  be  untrue. 

The  plaintltr  asks  for  a  correction  of  the 
finding  in  several  respects.  The  only  one  as 
to  which  she  has  any  plausible  ground  for 
Budi  a  claim  is  that  there  was  no  evidence 
that  the  plaintiff  took  any  other  package  than 
that  delivered  to  her.  There  was,  indeed,  no 
direct  testimony  to  that  fact,  but  it  was  a 
fair  inference  from  other  facts  which  were 
established  by  proof  to  the  snflJdency  of 
which  no  exception  is  taken. 

It  is  open  to  question  wbether  the  facts 
stated  in  tbe  finding  Justified  the  conclusion 
that  tbe  defendant  was  n^Ilgent;  bnt,  as 
no  bill  of  exceptions  was  filed,  no  examination 
of  this  point  Is  necessary. 

There  is  no  error.  The  other  Judges  con- 
curred. 


CRONAN  V.  OORBHTT. 

(Supreme  Court  of  Brrorg  of  Connecticat    Jan. 
4,  190a) 

1.  MsoHAitics'   Liens  —  Ckbtihoatb  — Dx- 
BOaiPTIOH— Stjfficibroy. 

A  claimant  of  a  mechanic's  lien  bargained 
to  do  the  plumbing  work  upon  certain  structures 
for  a  gross  sum.  They  stood  on  one  lot  and 
were  connected  on  the  street  line  by  a  frame- 
work attached  to  each,  and  there  was  a  door 
placed  therein  for  the  use  of  occupants  of  both 
structures,  and  in  each  there  were  cellar  win- 
dows opening:  upon  the  passwav.  Held  that, 
notwithstandmg  tbe  adaptation  of  the  structures 
to  being  used  separately,  the  certificate  of  lien 
having  claimed  a  lien  on  a  certain  "building" 
and  upon  the  entire  lot,  the  description  was 
sufficient 

2.  JvDoutcsT  —  Res  Judicata  —  Soopk  or 

JUOQMEKT. 

The  fact  that  the  superiority  of  a  mortgage 
to  other  incumbrances  was  determined  in  a  suit 
to  foreclose  it,  and  the  order  of  redemption  for 
working  eqnit^  established  as  between  other  In- 
cumbrances with  reference  to  tbe  mortgage  fore- 
closure, did  not  of  itself  determine  the  relative 
priorities  of  those  who  might  thereafter  hold 
tbe  liens  which  were  made  the  subject  of  the 
foreclosnre;  but  the  priorities  were  with  refer- 
ence to  that  particular  proceeding. 
Hamersley,  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  New  Haven 
Conntjr;  Qeorge  W.  Wheeler,  Jndgei 


Suit  by  P.  J.  Cronan  against  Thomas  W. 
Corbett  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    A^med. 

Talcott  H.  Russell  and  James  P.  Plgott,  for 
appellant  J(An  K.  Beach  and  William  B. 
Stoddard,  for  appellee. 

BALDWIN,  J.  The  defendant  oa  January 
7,  1898,  filed  a  certificate  claiming  a  me- 
chanic's Hen  on  "a  certain  building"  in  New 
Haven  owned  by  Maier  Arick,  "and  the  lot 
on  which  It  stands,"  described  as  ISO  feet 
square.  The  land  is  the  same  descrll>ed  in 
the  case  of  Halsted  &  Harmount  Co.  v.  Arick, 
76  Conn.  382,  385,  56  Atl.  628,  and  tbe  term 
"building"  was  used  to  denote  the  structores 
upon  it,  wliicb  are  also  described  in  that  case. 
It  is  now  found  by  the  trial  court  that  each 
of  these  structures  has  a  cornice  projecting 
several  inches  over  tbe  adjoining  passway; 
that,  in  each,  cellar  windows,  through  which 
coal  and  wood  are  pnt  In,  open  upon  the  pass- 
way;  that  another  passway  runs  from  Ad- 
miral street  a  few  feet  in  the  rear  of  these 
structures,  which  is  used  In  common  by  the 
tenants  in  each ;  and  that  the  rear  of  tbe  lot 
was,  when  the  structures  were  originally 
built,  fenced  ofT  Into  three  back  yards,  each 
appertaining  to  one  of  them.  The  defend- 
ant's lien  arose  out  of  a  parol  bargain  to  do 
the  plumbing  work  npon  said  structures  for 
a  certain  gross  snm,  according  to  written 
specifications  entitled  "Specifications  for 
Plumbing  of  Three  Brick  Blocks."  No  sep- 
arate tenement  was  spedfled  In  this  paper, 
bnt  It  called  for  24  sinks  and  36  bathtubs, 
with  all  piping  and  connections;  and  tbe  de- 
fendant and  Arick  both  treated  their  agree- 
ment as  constituting  a  single  contract  Tbe 
amount  due  on  the  mechanics'  liens  whicb 
were  the  subject  of  Halsted  &  Harmonnt  Co. 
V.  Arick  was  paid  by  the  plaintiff,  who  was 
one  of  tbe  defendants  In  that  proceeding,  on 
the  day  limited  for  redemption  in  the  final 
judgment.  These  liens  dated  by  relation 
from  May  4,  1897.  Tbe  defendant's  lien  dat- 
ed from  June  18, 1897. 

The  complaint  in  the  present  action  is 
predicated  both  open  tbe  Halsted  &  Har- 
monnt Company  liens  and  npon  a  mortgage 
originally  given  by  Arick  to  one  Kaiser  on 
August  20,  1897.  Tbe  cross-complaint  was 
predicated  both  on  the  original  lien  at  the 
defendant  and  on  his  redemption  of  a  prior 
mortgage  of  March  SO,  1897,  by  Arick  to 
Matz  and  Brown,  which  was  the  subject  of 
the  litigation  in  Matz  v.  Arick,  76  Coan. 
888,  66  Atl.  630.  In  the  original  finding  of 
facts  in  Halsted  &  Harmount  Co.  v.  Arldc 
It  was  stated  that  the  "three  buildings  are 
adapted  to  be  used  and  disposed  of  sep- 
arately." The  trial  court  in  the  present 
proceeding  refused  to  insert  this  statement 
in  Its  finding,  deeming  it  to  have  l>eea  a 
conclusion  from  tbe  evidence  In  tbe  former 
snit,  which  ttiat  in  the  present  one  showed 
to  have  been  unwarranted.  Exception  was 
token  to  this  ruling,  but  It  is  unnecessary 
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to  inqtilre  whether  It  was  erroneous;  since; 
had  the  Insertion  which  was  requested  been 
made  In  the  finding,  it  would  not  have  fol- 
lowed that  the  defendant's  Hen  was  invalid. 
fie  had  performed  work  and  furnished  ma- 
terials under  a  single  contract  upon  a  parcel 
-of  land  belonging  to  a  single  owner.  The 
structures  placed  upon  it  were  so  connected 
that  they  could,  not  unfairly,  be  described 
as  togetiier  constituting  one  building,  not- 
withstanding their  adaptation  to  being  used 
t>r  disposed  of  separately.  They  were  also 
so  far  disconnected  that  they  might  not  un- 
fairly be  described  as  three  buildings.  The 
defendant's  services  and  materials  had  gone 
to  the  benefit  of  the  entire  structure  or 
structures,  and  not  of  any  particular  portion. 
The  sum  to  which  he  was  entitled  for  them 
was  an  entirety,  definitely  fixed,  and  Insus- 
G^tlble  of  apportionment  The  contract  on 
which  the  Halsted  and  Harmount  liens  was 
based  was  for  the  supply  of  materials,  with- 
out any  stipulations  as  to  their  price.  This 
left  the  owner  liable  to  pay  a  reasonable 
price;  and,  as  the  amount  of  material  sup- 
plied to  each  of  the  three  structures  could 
be  closely  estimated.  It  was  not  difficult  to 
compute  the  proper  charge  upon  each  of 
them,  considered  separately. 

It  is  settled  that  the  statute  relating  to 
mechanics'  liens  is  to  be  construed  with  rea- 
sonable strictness,  but  it  Is  certainly  not  to 
be  construed  with  unreasonable  strictness. 
It  would  be  putting  upon  it  an  unreasonable 
construction  to  hold  that,  under  the  circum- 
stances which  have  been  detailed,  the  de- 
fendant could  not  claim  a  single  and  entire 
lien  upon  the  whole  lot  and  the  improve- 
ments placed  upon  it,  provided  a  proper  cer- 
tificate were  filed.  Brabazon  v.  Allen,  41 
Ck>nn.  361.  We  have  no  disposition  to  relax 
the  wholesome  rule  that  no  one  can  impose 
a  statutory  lien  on  another's  land,  without 
complying  with  all  the  terms  and  conditions 
which  the  statute  may  prescribe.  The  de- 
fendant, both  in  venturing  to  describe  the 
premises  as  a  unit  and  In  the  mode  of  that 
description,  went  to  the  verge  of  the  law,  but 
in  our  opinion  he  did  not  go  beyond  It  The 
certificate  of  lien  which  he  filed  is  for  a  lien 
upon  "a  certain  building"  on  the  lot  in  ques- 
tion, and  upon  the  entire  lot  In  one  point  of 
▼lew  each  of  the  three  principal  structures  on 
the  lot  could  be  styled  a  building;  but  that  the 
defendant  used  that  word  to  denote  the  ag- 
gregation of  the  three  structures  was  suffi- 
ciently apparent  from  the  accompanying 
claim  of  a  lien  on  the  whole  of  the  land.  No 
one  who  looked  at  the  premises  could  fall 
to  see  that  the  whole  lot  could  not  reasonably 
be  claimed  as  appurtenant  to  any  single  one 
of  the  structures,  and  would  therefore  be 
warned  by  the  terms  of  the  certificate  that  it 
related  to  all  of  them  considered  as  one  en- 
tire edifice,  tor  the  convenient  use  of  which 
the  entire  lot  was  required.  Nor  could  it 
fairly  be  assumed  by  any  one  who  might  sub- 
tequently  acquire  an  Interest  in  the  land  that 


the  words  of  the  certificate  referred  to  one 
only  of  the  three  structures,  since  it  was 
clear  that  they  described  no  one  of  them  In 
such  a  way  as  to  distinguish  It  from  the  oth- 
ers. 

The  mechanic's  lien  claimed  by  the  defend- 
ant Is  therefore  valid,  and  as  it  dates  from 
June  18,  1897,  he  was  properly  granted  a 
foreclosure  upon  It  as  against  the  Kaiser 
mortgage,  which  was  not  given  until  the  fol- 
lowing August  unless  there  Is  something  in 
the  plalntlfTs  contention  that  the  order  of 
priority  between  him  and  the  defendant  was 
conclusively  settled  as  respects  both  that 
mortage  and  the  Matz  and  Brown  mortgage 
by  the  Judgment  rendered  in  1903  in  the  case 
of  Matz  V.  Arlck  et  al.  By  the  terms  of  that 
Judgment  the  Incumbrancers  against  whom  a 
foreclosure  of  the  Matz  and  Brown  ftiortgage 
was  decreed  were  so  arranged  that  Corbett, 
the  present  defendant,  was  required  to  re- 
deem the  first  of  any,  and  given  another  op- 
portunity, 16  days  afterward.  In  case  of 
the  failure  to  redeem  of  several  Intervening 
claimants,  among  whom  was  the  plaintiff,  as 
assignee  of  the  Kaiser  mortgage ;  but  should 
Corbett  fall  to  redeem  on  either  of  bis  law 
days,  then  the  Halated  &  Harmount  Company 
were  allowed  to  redeem  4  days  later.  The 
record  (by  reference  In  the  Judgment  file  to 
the  accompanying  finding  of  facts)  shows 
that  the  first  law  day  fixed  for  Corbett  was 
given  to  him  as  owner  of  a  Judgment  lien 
for  a  Judgment  of  ^,000  and  costs  which  he 
had  recovered  against  Arick  In  1900,  and  his 
second  law  day  given  to  him  as  owner  of 
the  mechanic's  lien,  the  foreclosure  of  which 
is  claimed  by  the  cross-complaint  in  the  pres- 
ent action.  It  does  not,  however,  follow  that 
the  order  of  redemption  established  for  the 
purpose  of  working  equity  in  that  cause  for- 
ever determined  the  relative  priorities  of 
those  who  might  thereafter  bold  the  liens 
which  were  made  the  subject  of  foreclosure. 
The  superiority  of  the  Matz  and  Brown  mort- 
gage to  any  of  the  other  Incumbrances  was 
thns  settled,  but  their  relations  between, 
themselves  were  determined  solely  with  ref- 
erence to  its  foreclosure  In  that  particular 
proceeding. 

In  1901,  during  the  pendency  of  this  suit 
by  Matz  and  Brown,  Arick  conveyed  the  equi- 
ty «f  redemption  to  the  defendant,  Corbett 
by  a  quitclaim  deed  containing  a  provision 
that  Its  acceptance  should  not  merge  the  tat- 
ter's claim  ondor  his  mechanic's  Hen.  This 
fact  was  not  put  in  evidence,  and  the  Judg- 
ment file  shows  that  Corbett  was  dealt  with 
simply  as  an  incumbrancer,  and  Arick  as 
still  sole  owner  of  the  equity  of  redemption. 
It  is,  however,  now  urged  that  as  Corbett 
in  fact  owned  It  at  the  time  when  he  re- 
deemed the  Matz  and  Brown  mortgage,  he 
must  be  considered  as  having  redeemed  as 
the  owner  of  the  equity,  and  so  that.  In  fa- 
vor of  every  Incumbrancer,  that  mortgage 
became  extinguished.  This  claim  was  not 
made  on  the  trial,  but  on  the  contrary,  both 
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parties  acquiesced  In  the  position  that  the 
plaintiff  as  a  second  mortgagee  migbt  redeem 
the  first,  or  Matz  and  Brown,  mortgage,  and 
thus  united  In  affirming  the  continued  ex- 
istence of  the  latter.  Corbett,  then,  having 
redeemed  the  Matz  and  Brown  mortgage  in 
the  capacity  of  a  Junior  incumbrancer, 
stepped  into  the  shoes  of  Matz  and  Brown 
and  acquired  the  first  Hen  upon  the  land  In 
controversy.  As  bolder  of  that  lien,  he  was 
properly  granted  the  foreclosure  claimed  in 
bis  cross-complaint,  of  the  plaintiflF's  interests 
both  under  the  Kaiser  mortgage  and  the  Hal- 
sted  &  Harmount  liens.  He  was  also  prop- 
erly granted,  as  owner  of  bis  mechanic's  lien, 
a  foreclosure  of  the  plaintifTs  Interest  un- 
der the  Kaiser  mortgage,  since  be  had  shown 
to  tbe  satisfaction  of  the  trial  court  that  the 
former  Incumbrance  antedated  the  latter,  and 
since  tbe  evidence  by  which  he  showed  it 
was,  for  reasons  already  stated,  not  excluded 
or  overcome  by  any  estoppel  of  record. 

There  is  no  error.  The  other  Judges  con- 
curred, except  HAMERSIiET,  J.,  who  dis- 
sented in  part 


PUROTO  et  al.  v.  OHIEPPA  et  aL 

(Sapreme  Court  of  Errors  of  Connecticut    Dec. 
15,  1903.) 

1.  Easement  —  Light  ard   Aib  —  Fbisobip- 

TION. 

Under  Oen.  8t  1902,  f  4046,  providing  that 
no  occupant  of  real  estate  siiall  acquire  by 
adverse  occupation  the  right  to  keep  any  window 
or  light  so  as  to  prevent  the  adjoining  owner 
from  erecting  any  building  on  his  land,  an 
easement  of  light  and  air,  which  will  render  it 
unlawful  for  an  adjoining  owner  to  erect  a 
building  on  his  land,  cannot  be  acquired  by 
prescription. 

[Ed.  Note. — For  cases  in  point  see  voL  17> 
Cent  Dig.  Easements,  g  34.] 

2.  Same— Implied  Gbant. 

The  projection  of  the  eaves  of  a  bouse,  and 
the  extension  of  the  window  blinds  a  few  inches 
over  the  divisional  line,  is  not  sufficient  proof 
of  such  a  visible  adverse  use  of  tlie  adjoining 
land  as  to  warrant  the  presumption  of  an  im- 
plied grant  and  thereby  prohibit  a  bona  fide 
purchaser  of  the  adjoining  land  from  building 
on  the  divisional  line. 

3.  Tbespass— NoMiNAi,  Damages. 

The  extension  of  a  flashboard  one  Inch  over 
a  divisional  line  in  the  erection  of  a  building 
is  a  trespass  on  the  adjoining  owner,  entitling 
him  to  nominal  damages,  though  no  si>ecific 
damage  results  from  such  injury. 

Appeal  from  Superior  Court  New  Haven 
County;  William  S.  Case,  Judge. 

Action  by  Alfonso  Puroto  and  another 
against  Salvlno  Chieppa  and  another.  In  the 
nature  of  trespass  quare  clausum  fregit 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

George  E.  Beers  and  Carl  A.  Mears,  for 
appellants.  Philip  Pond  and  Paul  Russo,  for 
appellees. 

HALL,  J.  The  complaint  alleges  that  on 
December  10,  1903,  the  defendants  wrong- 
fully entered  upon  the  plaintiffs'  land  on 


Grand  avenue  In  tbe  city  of  New  Haven,  and 
cut  off  a  portion  of  the  eaves  and  cornice  of 
the  plaintiffs'  house,  and  erected  and  main- 
tained a  building  projecting  over  the  plain- 
tiffs' land,  constituting  a  trespass  thereon, 
and  by  building  the  wall  of  their  house  in- 
terfered with  the  plaintiffs'  right  to  have  un- 
obstructed llgbt  and  air  through  the  windows 
of  their  house  over  the  defendants'  land. 
These  averments  were  denied  by  the  answer. 
Tbe  material  facts  foimd  are  these:  The 
plaintiffs  and  defendants  own  adjoining  lots 
on  the  south  side  of  a  business  street  in  New 
Haven;  tbe  plaintiffs'  premises  being  west 
of  those  of  tbe  defendants.  Both  tracts 
belonged  to  one  Nicholson,  who  on  September 
23,  1851,  conveyed  to  one  Gunn  that  now 
owned  by  the  plaintiffs,  and  on  the  31st  of 
October,  1851,  to  certain  McCuens  that  now 
owned  by  the  defendants.  Through  several 
mesne  conveyances  the  defendants  acquired 
thehr  title  in  October,  1898,  and  tbe  pUiintlffs 
their  title  in  October,  1900;  all  tbe  convey- 
ances being  by  warranty  deed,  and  none  of 
them  containing  any  reference  to  any  ease- 
ment of  light  or  air.  Before  said  Nicholson 
conveyed  said  land,  as  above  stated,  and  until 
December  10,  1903,  there  was  upon  the  land 
now  owned  by  the  plaintlffa  a  two-story 
wooden  building,  the  east  side  of  which  was 
about  a  foot  west  of  the  divisional  line  be- 
tween said  two  tracts,  upon  the  west  side  of 
each  of  the  two  flSors  of  which  were  two 
windows  with  swinging  blinds,  one  room  up- 
on each  of  said  floors  receiving  all  its  light 
from  a  window  or  windows  upon  said  east 
side;  and  upon  the  land  now  owned  by  the 
defendants  there  was  a  wooden  building,  tbe 
west  side  of  which  was  8  or  10  feet  east  of 
said  divisional  line.  On  or  about  December 
10,  1903,  the  defendants  built  a  three-story 
brick  addition  to  their  bouse,  occupying  the 
8  or  10  feet  between  their  old  house  and 
tbe  divisional  line,  and  extending  about  12 
feet  above  the  plaintiffs'  house,  and  having 
no  windows  upon  its  west  side.  At  the  front 
of  the  building  tbe  base  of  the  wall  of  tbe 
addition  is  upon  the  divisional  line,  and  else- 
where a  little  east  of  the  divisional  line. 
The  lower  floors  of  both  of  said  buildings  are 
used  for  stores,  and  the  upper  floors  as 
tenements.  The  erection  of  said  brick  ad- 
dition diminished  the  light  and  air,  which  bad 
always  before  passed  unobstructed  over  tbe 
portion-  of  defendants'  land  occupied  by  it 
throu^  said  east  windows  of  the  plaintiffs' 
liouse.  There  still  remains  an  opoa  space, 
varying  from  12  to  18  inches,  between  the 
brick  addition  and  the  plaintiffs'  house,  which 
space  is  darkened  by  the  projecting  eaves  of 
the  plaintiffs'  house,  which  at  nearly  all 
points  touch  the  wall  of  the  defendants'  ad- 
dition. The  erection  of  said  addition  also 
prevents  tbe  swinging  of  the  blinds  upon  said 
east  windows  as  they  had  before  been  swung ; 
2  or  3  inches  more  space  being  required  for 
that  purpose.  Before  the  erection  of  said 
bri4^  addition  the  cornice  of  the  plaintiffs' 
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borne  had,  near  the  front,  OTerhong  the  dl- 
TlaioDal  line  about  8  Inchea,  and  in  erecting 
■aid  addition  the  molding  of  said  cornice 
was  cnt  off  by  the  defendants  some  2  or  3 
inches,  for  a  distance  of  about  12  feet  from 
the  front  of  the  building,  but  in  no  way  in- 
juring tlie  plaintiffs'  building.  A  flashboard, 
wblch  can  be  readily  removed,  was  placed  by 
the  defendants  upon  the  upper  part  of  the 
west  wall  of  the  addition,  so  that  at  the 
front  end  of  the  wall  it  extended  over  the 
plaintiffs'  land  an  inch  beyond  the  divisional 
line.  The  court  finds  that  the  only  damage 
suffered  by  the  plaintiffs  arises  from  the 
shutting  off  of  light  and  air,  as  aforesaid, 
by  the  erection  of  the  defendants'  addition 
on  the  divisional  line. 

The  principal  question  in  the  case  is  wheth- 
er the  plaintiffs  had  an  easement  of  light  and 
air  which  rendered  it  unlawful  for  the  de- 
fendants to  erect  the  brick  addition,  as  they 
did,  upon  the  strip  of  land  8  or  10  feet 
wide,  between  the  defendants'  old  house  and 
the  divisional  line.  They  acquired  no  such 
right  by  prescription.  Section  4046  of  the 
General  Statutes  of  1902,  which  has  been  in 
force  since  1847,  provides  that  "no  occupant 
of  real  estate  shall  acquire  by  adverse  oc- 
cupation the  right  to  keep,  sustain  or  enjoy 
any  window  or  light  so  as  to  prevent  the 
owner  of  adjoining  premises  from  erecting 
and  maintaining  any  building  thereon." 
There  was  no  implied  grant  of  such  an  ease- 
ment If  the  ancient  law  of  implied  grants 
or  easements  of  light  and  air,  which  is  a 
kindred  doctrine  to  that  of  prescriptive 
rights  to  such  easements,  has  any  existence 
in  this  state,  its  force  is  recognized  only  to 
a  very  limited  extent,  and  it  is  rarely,  if 
ever,  applied  against  bona  flde  purchasers  of 
the  land  over  which  such-  easement  is 
claimed.  The  law  as  to  implied  easements 
of  this  character  is  very  fully  discussed  in 
the  case  of  Robinson  v.  Clapp,  65  Conn.  365, 
82  AU.  939,  29  L.  R.  A.  582,  in  wblch  the  facts 
bearing  upon  the  claimed  easement  of  light 
and  air  were  quite  similar  to  those  in  the 
case  at  bar,  and  which  we  regard  as  de- 
cisive of  the  plaintiffs'  claim  to  such  an  ease- 
ment In  the  case  before  us.  Of  the  existence 
of  such  an  easement  the  court  says  (page 
384  of  65  Conn.,  page  944  of  32  AU.  [29  L.  R.  A. 
582]):  "It  must  be  of  a  character  so  evi- 
dently necessary  to  the  reasonable  enjoy- 
ment of  the  granted  premises,  so  continuous 
in  its  nature,  so  plaii^  visible,  and  open,  so 
manifest  from  the  situation  and  relation  of 
the  two  tracts  as  to  fairly  and  clearly  indicate 
to  a  prospective  purchaser  of  the  reserved 
portion  the  Intention  of  the  parties  to  the 
previous  sale  that  it  should  remain,  and  to 
make  such  purchaser  chargeable  with  knowl- 
edge that  the  law,  based  on  justice,  that 
equity,  founded  on  good  conscience,  would  for- 
bid him,  in  case  of  his  purchase,  to  so  occupy 
the  lot  as  to  interfere  with  such  easement" 

The  fact  that  the  blinds,  which  had  been 
on  the  windows  of  the  east  side  of  the  plain- 


tiffs' tiouse  for  more  than  15  years  prior  to 
the  erection  of  the  defendants'  addltirai, 
would,  when  opened  or  closed,  swing  two  or 
three  inches  over  the  divisional  line,  and  that 
the  cornice  on  the  eaves  of  the  plaintiffs' 
house,  the  molding  of  which  was  removed  by 
the  defendants,  had  extended  during  that  pe- 
riod over  said  line  for  two  or  three  Inches, 
was  properly  regarded  by  the  trial  court  as 
not  sufficient  proof  of  such  an  open,  visible, 
adverse  use  of  another's  real  estate  as  must 
be  presumed  to  have  been  with  the  knowledge 
and  acquiescence  of  the  owner  (School  Dis- 
trict V.  Lynch,  83  Conn.  330-334),  or  of  such 
an  easement  in  the  plaintiffs,  by  either  pre- 
scription or  implied  grant,  as  prohibited  the 
defendants  from  building  their  addition  on 
the  divisional  line  as  described  in  the  deeds. 
The  placing  of  the  flashboard  on  the  west 
wall  of  the  addition,  so  that  It  extended  an 
inch  over  the  divisional  line,  was  a  trespass 
upon  the  plaintiffs'  land,  wblch  entitled  them 
to  a  favorable  judgment  upon  one  of  the  Is- 
sues raised  by  the  pleadings,  as  well  as  to  a 
judgment  for  a  nominal  sum  for  the  dam- 
age which  the  legal  Injury,  arising  from  the 
trespass,  necessarily  imports,  even  when  no 
specific  damage  results  from  such  an  injiury. 
Parker  v.  Oriswold.  17  Conn.  288-302,  42  Am. 
Dec.  739. 

For  the  reason,  among  others,  that  the 
plaintiffs'  property  has  been  found  to  be  of 
the  value  claimed  by  them,  the  exclusion  of 
some  of  the  plaintiffs'  evidence  to  prove  that 
value  was  not  harmful.  The  conclusions 
reached  by  us  render  other  rulings  upon  evi- 
dence unimportant 

There  Is  error,  and  the  case  is  remanded, 
with  directions  to  correct  the  judgment  In 
accordance  with  the  views  above  stated,  but 
without  direction  as  to  the  judgment  for  costs 
in  the  superior  court  The  other  Judges  con- 
curred. 


CAMPBELL  T.  CITY  OF  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Connecticut    Dec 
15,  1905.) 

1.  EvioENCfc— Opinion  Evidence— Coroition 
or  Stbeet. 

In  an  action  against  a  cltv  for  injuries 
from  a  defective  sidewalk,  a  policeman  whose 
beat  included  the  place  of  the  accident  and 
who  had  testified  fully  as  to  the  conditions, 
was  competent  to  testify  as  to  whether  in  his 
opinion  the  walk  was  in  a  reasonably  safe  con- 
dition for  public  travel. 

[BM.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  U  2256-2283.] 

2.  MUNICIPAI.     COBPOBATIONS  —  ACTION     rOB 

iNjUBiES— Findings— CoNSTBUcnoN. 

In  an  action  against  a  citv  for  injuries  from 
a  defective  sidewalk,  a  finding  that  the  city 
failed  to  prove  that  the  walk  was  safe  was  not 
subject  to  the  interpretation  that  the  court 
held  defendant  to  the  high  duty  of  maintaining 
the  walk  in  a  safe  condition. 

Appeal  from  Superior  Court  New  Have* 
County;  William  S.   Case,  Judge. 
Action  by  Mae  J.  Campbell  against  the  city 
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of  New  Haven.    From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

Leonard  M.  Daggett  for  appellant  Rob- 
ert a  Stoddard,  for  appellee. 

PRENTICE,  J.  The  plaintiff  sued  to  re- 
cover for  personal  Injuries  sustained  by  a 
fall  upon  a  sidewalk  In  one  of  the  defend- 
ant's streets  alleged  to  have  been  defective 
and  out  of  repair  by  reason  of  snow  and  ice 
thereon.  Upon  the  hearing  in  damages,  after 
a  default  the  condition  of  the  walk  on 
February  18,  1904,  the  day  before  the  ac- 
cident became  the  subject  of  inquiry  and  a 
material  one.  The  defendant  presented  as 
one  of  its  witnesses  a  policeman  within  whose 
beat  the  place  of  accident  was,  and  whose 
duty  It  was  to  see  that  property  owners  k^t 
their  walks  in  proper  condition.  He  testi- 
fied to  the  conditions  which  had  existed  with 
respect  to  the  walk  in  question  for  several 
days  prior  to  said  February  18th  and  espe- 
cially upon  that  day.  After  stating  these 
conditions  in  detail  and  fully  as  he  observ- 
ed them,  he  was  asked  whether  or  not  the 
walk  when  he  saw  It  on  February  13th  was 
in  a  reasonably  safe  condition  for  public 
travel.  Upon  objection  that  the  question 
called  for  the  expression  of  an  opinion,  it 
was  excluded.  This  ruling  was  accompanied 
by  the  observation  on  the  part  of  the  court 
that  the  question  put  to  the  witness  was 
one  for  it  and  the  direction  that  the  witness' 
testimony  be  confined  to  a  statement  of  what 
be  saw. 

The  objection  and  ruling  were  made  under 
a  misapprehension  of  the  rule  in  this  Juris- 
diction. Whatever  may  have  been  elsewhere 
held.  It  has  been  well  settled  by  long  practice 
and  repeated  decisions  in  this  state  that  the 
defendant  was  entitled  to  have  its  question 
answered.  Porter  v.  Pequonnoc  Mfg.  Co., 
17  Conn.  249;  Dunham's  Appeal,  27  Conn.' 
192;  Sydleman  v.  Beckwlth,  43  Conn.  9; 
Taylor  v.  Town  of  Monroe,  Id.  36;  Ryan  v. 
Town  of  Bristol,  63  Conn.  2G,  27  Atl.  309; 
Dean  v.  Town  of  Sharon,  72  Conn.  667,  4S 
Atl.  963.  It  is  quite  possible  that  the  answer 
of  this  witness,  if  received,  would  not  have 
Influenced  the  conclusion  of  the  court  In 
fact  the  finding  contains  an  intimation  that 
by  reason  of  the  large  extent  of  sidewalk 
which  came  under  the  witness'  oversight 
and  of  the  fact  that  his  recollection  of  this 
particular  walk  was  one  for  which  he  was 
largely  dependent  upon  bis  memorandum 
book  entries,  such  might  have  been  the  case. 
But  we  cannot,  nevertheless,  for  reasons  well 
stated  In  Pedc  v.  Pierce,  63  Conn.  310,  28 
Atl.  524,  so  far  enter  into  the  mind  of  the 
court  and  forecast  its  possible  operations  as 
to  say  that  it  would  not  have  been  influenced 
by  an  opinion  from  the  witness  which  It 
never  heard  and  weighed.  Rooney  v.  Wool- 
worth,  74  Conn.  720,  52  Atl.  411.  Neither 
can  we  say  that  the  defendant  was  not  by  the 
ruling,  and  possibly  others  of  the  same  char- 
acter not  repeated  upon  the  record,  deterred 


from  presenting  opinion  evidence  of  audi 
convincing  character  that  the  action  of  the 
court  would  have  been  controlled  ttaer^y. 
We  cannot  th«efore,  regard  the  rallng  as  a 
harmless  one. 

The  defoidant  further  oomplalna  that  Judg- 
ment waa  rendwed  against  it  upon  a  find- 
ing that  It  failed  to  prove  that  the  walk 
was  safe,  and  upon  the  theory  that  It  was 
liable  if  the  Injury  arose  from  its  failure 
to  keep  it  safe.  An  argument  is  drawn  from 
the  finding  that  the  court  held  the  defendant 
to  the  high  duty  of  maintaining  the  walk  in 
a  safe  condition,  and  did  not  content  itself 
with  applying  the  lower  standard  of  duty 
applicable  to  the  situation.  This  claim  Is 
made  with  much  earnestness,  and  with  the 
accompanying  comment  that  the  action  of 
the  court  furnishes  only  one  illustration  of  a 
growing  tendency  on  the  part  of  trial  courts 
to  hold  municipalities  to  a  duty  with  respect 
to  their  miles  of  sidewalks  which  is  unwar- 
ranted in  law  and  unjust  In  its  burden.  If 
the  defendant  is  correct  in  its  interpretation 
of  the  finding,  it  is  certainly  aggrieved. 
Municipalities  are  not  Insurers  of  the  safety 
of  travelers  upon  their  highways,  whatever 
the  season  or  whatever  the  cause  which  renders 
them  dangerous.  The  herculean  task  of  mak- 
ing such  ways  safe  at  all  times  and  und»  all 
circumstances  Is  not  Imposed  upon  them. 
This  is  especially  true  In  our  climate  In  re- 
spect to  accumulations  of  ice  or  snow  there- 
on. Some  duty  is  Imposed  in  such  cases,  but  it 
is  a  limited  one,  in  that  it  takes  Into  account 
a  variety  of  conditions  and  circumstances. 
Including  the  dlfflcultles  attending  situations 
as  they  are  created  by  the  rigors  of  our  win- 
ters. In  our  leading  case  of  Congdon  ▼.  Nor- 
wich, 37  Conn.  414,  this  subject  with  especial 
reference  to  sidewalks,  had  a  thorough  dis- 
cussion. The  rule  of  duty  was  there  care- 
fully stated,  and  the  limitations  upon  it 
forcibly  expressed.  See,  also,  Landolt  v.  Nor- 
wich, 87  Conn.  615;  Clonghessey  v.  Water- 
bury,  61  Conn.  406,  60  Am.  Rep.  88.  The 
language  of  the  finding,  which  contains  no 
other  conclusion  of  negligence  than  that 
which  is  to  be  drawn  from  the  statement  that 
the  walk  bad  not  been  made  safe  for  travel, 
lends  some  color  to  the  Interpretation  the 
defendant  gives  to  it.  We  are,  however, 
unprepared  to  accept  that  interpretation  as 
conveying  the  court's  meaning.  Not  infre- 
quently even  in  Judicial  opinions  the  word 
"safe"  and  its  cognates  have  been  inadvert- 
ently used  where  "reasonable  safety  under 
all  the  circumstances"  was  Intended.  Such 
doubtless  was  the  case  here,  and  we  have 
little  doubt  that  the  court  tested  the  defend- 
ant's conduct  in  the  case  of  the  walk  In 
question .  by  the  true  rule  of  duty.  It  is. 
however,  unnecessary  to  pursue  the  inquiry 
further,  since  a  new  trial  must  be  granted 
for  another  reason,  and  an  opportunity  wiU 
thus  be  afforded  the  defendant  to  have  any 
possible  error  in  this  regard  rectified. 

There  is  error,  and  a  new  trial  is  granted. 
The  other  Judges  concurred. 
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rOOTB  y.  BROWN  et  al. 

{Snoreme  Court  of  Errors  of  Oonnectieat    Dee. 
15,  190S.) 

1.  QcnmNO  Titub— STAxxrras— AppticATioN. 

Oen.  St.  1902,  i  4053,  provides  that  an  ac- 
tion may  be  brought  by  a  person  claiming  title 
to  or  an  interest  in  land,  against  any  person 
«r  persons  who  claim  to  own  the  same  or  any 
part  thereof,  or  have  an  estate  in  fee,  for  years, 
for  life,  in  reretsion,  or  in  remainder,  or  to 
tiave  any  interest  therein,  or  any  lien  or  in- 
cumbrance thereon,  adverse  to  plaintiff,  for  the 
purpose  of  determining  such  adverse  estate,  in- 
terest, or  claim,  and  to  clear  np  4ill  doubts  and 
disputes,  and  to  quiet  title  to  the  land,  etc. 
HM,  tliat  a  suit  in  e9uity  could  not  be  main- 
tained under  such  section  by  the  owner  of  land 
who  had  been  in  possession,  to  recover  posses- 
sion and  damages  against  defendants  alleged 
to  liaTe  unlawfully  entered  and  occupied  the 
land. 

2.  AppbaI/— Review— TnEosT  of  Case. 

Where,  in  a  suit  to  quiet  title  under  Gen. 
St.  1902,  {  4053,  authorizing  such  a  suit  under 
certain  circumstances,  «ne  of  the  defendants 
claimed  that  Judgment  for  costs  could  not  be 
rendered  against  him,  and  both  defendants 
denied  tliat  such  section  authorized  the  court 
■to  render  judgment. for  possession  or  for  money 
damages  in  favor  of  plaintiff,  and  an  exception 
was  taken  to  such  judgment,  it  could  not  be 
sustained,  after  trial,  on  the  theory  that  the 
parties  voluntarily  submitted  their  controversy 
to  the  court  for  the  purpose  of  obtaining  anch 
a  judgment. 

3.  Pleading— Deuubbeb. 

A  demurrer  covering  a  general  claim  that 
the  facts  alleged  in  the  complaint  were  insuf- 
ficient to  support  the  action  against  defendants 
was  too  general. 

=1.  Quieting   Title— Statxttbs  —  Dibclaimkb 
—Costs. 

Under  the  express  provisions  of  Gen.  St. 
1902,  i  4053,  authorizing  a  suit  to  quiet  title 
to  land  under  certain  circumstances,  costs  can- 
not be  adjudged  against  a  defendant  who  by 
his  answer  disclaims  all  estate  or  interest  in 
-or  incumbrance  on  the  property. 

AppeAl  from  Superior  Conrt,  New  Haven 
County;  Silas  A.  Robinson,  Judge. 

Suit  by  Eliza  S.  Foote  against  Chester  A. 
Brown  and  others  to  qoiet  title  to  certain 
land.  From  a  Judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Reversed. 

The  plaintiff,  under  the  will  of  ber  bns- 
1>and  who  died  in  1878,  had  a  freehold  estate 
In  a  small  bit  of  land  bounded  by  the  sea. 
The  defendants  entered  upon  this  land,  oc- 
■cupied  the  same,  built  a  boathouse  tbereon, 
and  thereafter  continued  in  occupation  of  the 
land.  The  plaintiff,  claiming  this  entry  and 
occnpatlon  to  be  wrongful,  sought  redress 
by  an  action  which  is  set  forth  in  the  com- 
plaint as  follows:  "(1)  That  she  bas  an 
Interest  in  certain  land  In  said  town  of  Gull- 
ford  [describing  the  land]  which  is  a  part 
of  the  estate  of  the  said  George  A.  Foote. 

(2)  Her  interest  in  said  land  is  the  right  to 
lease  tbe  same,  and  enjoy  the  rents  and  in- 
come thereof,  pursuant  to  the  will  of  ber 
late   husband,    tbe    said   George   A.    Foote. 

(3)  Said  defendants,  Chester  A.  Brown  and 
James  Garfield  Brown,  have  wrongfully  en- 
tered on  said  land,  placed  a  building  there- 


on, claiming  some  interest  or  estate  in  said 
land  adverse  to  tbe  plaintiff,  and  continue  in 
tbe  occupation  thereof.  (4)  Said  land  is 
worth  11,000.  The  plaintiff  claims:  (1)  That 
each  defendant  be  required  to  state  the  na- 
ture and  extent  of  his  Interest  in  said  land 
and  tbe  source  tlirough  which  the  same  was 
derived ;  (2)  Judgment  settling  the  title ;  (3) 
Judgment  for  the  possession  of  said  premises ; 
(4)  $300  damages.  A  demurrer  to  the  com- 
plaint was  overruled.  The  defendants  filed 
separate  answers.  Each  answer  denied  tbe 
first  three  paragraphs  of  the  complaint,  but 
tbe  answer  of  the  defendant  Chester  A. 
Brown  contained  also  a  disclaimer  of  all 
estate  or  interest  in  tbe  land  described  in 
the  complaint,  and  that  of  James  G.  Brown 
stated  the  denial  of  tbe  third  paragraph  of 
the  complaint  in  tbe  form  of  an  allegation 
that  the  land  described  was  common  land 
l)clonging  to  the  town  of  Guilford,  and  that 
said  town  bad  authorized  him  to  place  a 
building  on  said  land  and  occupy  the  same, 
and  that  in  pursuance  of  said  authority  and 
not  otherwise  be  bad  occupied  said  land ;  and 
further  alleges  that  his  interest  and  occupa- 
tion of  said  land  is  not  adverse  to  any  title, 
interest,  or  claim  that  the  plaintiff  may  have 
in  said  land.  Tbe  case  was  tried  to  tbe 
court  upon  the  issues  raised  by  these  plead- 
ings. The  court  made  a  finding  from  which 
it  appears  that  tbe  following  facts  were 
found:  (1)  Tbe  land  was  not  common  land 
l>elonging  to  the  town  of  Guilford,  but  was 
included  in  a  farm  t>elonglng  to  the  plain- 
tilTB  husband  at  the  time  of  his  death.  (2) 
At  tbe  time  of  tbe  entry  by  tbe  defendants 
the  plaintiff  was  in  possession  of  tbe  land 
in  pursuance  of  a  valid  title  in  her.  (3)  The 
defendants  made  wrongful  entry  upon  the 
land,  placed  a  building  tbereon,  and  have  ever 
since  continued  in  occupancy  of  said  land. 
(4)  Neither  of  tbe  defendants  has  any  title, 
right,  or  interest  in  tbe  land — and  there- 
ut)on  rendered  Judgment  for  tbe  plaintiff. 
Tbe  Judgment  de8cril>es  tbe  action  as  claim- 
ing Judgment  settling  the  title  to  the  land 
described,  possession  of  said  land,  $300 
damages.  It  then  states  that  tbe  court  finds 
the  issues  for  the  plaintiff  and  finds  the  facts 
as  follows — reciting  tbe  facts  substantially 
as  above  stated,  with  tbe  additional  fact  that 
tbe  plaintiff  is  entitled  to  nominal  damages 
in  the  sum  of  $5.  "Whereupon  it  is  ad- 
Judged  that  the  defendants  deliver  to  tbe 
plaintiff  possession  of  said  premises,  and 
that  the  plaintiff  recover  of  tbe  defendants 
five  dollars  ($5)  damages  and  her  costs." 
The  material  errors  assigned  in  appeal  are: 
In  overruling  the  demurrer ;  in  treating  this 
case  as  an  action  of  ejectment  and  not  one 
of  quieting  title  to  said  premises;  in  refus- 
ing to  grant  costs  to  tbe  defendant  Chester 
A.  Brown  upon  his  filing  a  disclaimer;  in 
holding  that  under  section  4053  of  the  Gen- 
eral Statutes  of  1902  the  plaintiff  could  main- 
tain an  action  of  ejectment  and  recover  pos- 
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session  of  the  premises  and  money  damages ; 
in  holding  that  the  complaint  sets  forth  an 
action  of  ejectment 

Robert  O.  Stoddard,  for  appellants.  Henry 
C.  White,  for  appellee. 

HAMBRSIiBY,  J.  (after  stating  the 
facts).  The  disposition  of  this  appeal  de- 
pends upon  the  meaning  and  legal  effect  of 
section  4053  of  the  General  Statutes  of  1902. 
This  section  contains  unchanged  the  provi- 
sions of  "An  Act  concerning  CItU  Actlwis," 
passed  In  1883  (Pub.  Acts  1893,  p.  237.  c. 
66).  The  terms  and  language  of  the  act 
are  suggestive  of  doubt  as  to  Its  meaning 
In  some  particulars,  and.  In  ascertaining  Its 
meaning  where  thus  doubtful,  the  act  should 
be  read  In  view  of  the  evil  It  was  passed 
to  remedy.  What  this  evil  was  had  been 
shortly  before  brought  to  public  attention  by 
certain  opinions  delivered  by  this  court  In 
1890  one  Ernest  Strong  Miles  was  In  pos- 
session of  certain  land  devised  to  him  by 
the  will  of  Selah  Strong  (who  died  in  1879) 
and  then  conveyed  said  land  to  bis  father, 
Samuel  A.  Miles,  in  trust  for  purposes  speci- 
fied in  the  deed.  The  entire  estate  of  Selah 
Strong  had  in  1882  been  duly  distributed  to 
the  devisees,  and  the  estate  had  then  been 
finally  settled.  When  Samuel  Miles  attempted 
to  sell  the  land  conveyed  to  him  in  trust  he 
found  himself  hindered  In  making  a  sale,  by 
reason  of  certain  claims  of  heirs  of  Selah 
Strong  that  the  land  devised  to  Ernest  Miles 
was  not  thereby  vested  in  him  absolutely, 
but  that  these  heirs  had  a  remainder  inters 
est  contingent  upon  the  happening  of  events 
named  In  the  will.  Whether  or  not  Ernest 
Miles  when  he  executed  the  trust  deed  had 
an  absolute  estate  In  the  land  conveyed  de- 
pended on  the  meaning  expressed  by  the 
language  of  the  will  independently  of  ex- 
trinsic circumstances.  For  the  purpose  of 
obtaining  a  judicial  construction  of  this  lan- 
guage, 80  that  he  might  be  able  to  make 
a  sale  beneficial  to  his  cestui  que  trust, 
Samuel  Miles,  who  was  also  executor  of 
the  will,  brought  an  action  as  such  executor 
for  the  construction  of  the  will.  We  held 
that  upon  these  facts  an  executor  could  not 
maintain  such  an  action,  and  the  complaint 
was  dismissed.  Miles  v.  Strong,  60  Conn.  393, 
22  Atl.  959.  Immediately  afterward  Samuel 
Miles,  as  trustee  under  the  deed  above  men- 
tioned, and  Ernest  Miles  brought  an  action 
for  quieting  the  title  of  said  Ernest  or  his 
grantee,  stating  in  the  complaint  the  facts 
above  mentioned.  We  held  that  the  real 
question  between  the  parties,  as  stated  in 
the  complaint  related  wholly  to  the  legal 
title  to  land.  Involving  only  legal  ques- 
tions, and  as  such  the  defendants  were  en- 
titled to  litigate  them  in  a  trial  at  law, 
and  that  under  our  practice  an  action  in 
equity  for  that  purpose  could  not  be  main- 
tained, and  the  complaint  was  accordingly 
dismissed.    Miles  t.  Strong,  62  Coim.  95,  25 


Atl.  459.  As  a  result  of  these  decisions  It 
appeared  that  an  owner  in  possession  of 
land  was  prevented  from  making  a  beneficial 
sale  thereof  by  claims  of  others  to  a  con- 
tingent remainder  Interest  in  the  land,  that 
the  validity  of  these  claims  depended  solely 
on  the  legal  effect  of  language  used  in  a 
will,  that  the  owner  could  not  have  this 
question  determined  in  a  court  of  equity, 
because  it  was  solely  a  legal  question  re- 
lating to  the  title  to  land,  and  being  In 
possession  he  could  not  compel  a  trial  at 
law  until  the  claimants  should  see  fit  to 
assert  their  claim  through  a  l^al  action 
or  some  illegal  act  and  that  in  the  mean- 
time there  was  no  redress  for  the  injury 
to  his  pr<q)erty  rights  caused  by  the  exist- 
ence of  these  claims.  We  recognized  in  our 
opinion  the  force  of  the  dilemma  in  which 
an  owner  of  land  under  such  circumstances 
was  placed,  and  indicated  that  it  arose  from 
the  fact  that  such  'actual  present  damage 
did  not  constitute  under  our  common  law 
and  existing  statutes  a  present  legal  injury. 
Immediately  after  the.  rendition  of  this 
decision  had  called  attention  to  this  state 
of  our  law  in  reference  to  such  damage,  the 
act  of  1893  was  passed.  The  act  provided 
that  it  should  take  effect  from  Its  passage, 
and  the  day  after  it  went  Into  effect  Samuel 
and  ESmest  Miles,  plaintiffs  in  the  last-men- 
tioned action,  commenced  an  action  in  pur- 
suance of  the  new  act,  stating  in  their  com- 
plaint substantially  the  same  facts  alleged 
In  their  prior  complaint,  and  upon  this 
action  we  held  in  effect  that  the  present 
damage  caused  the  plaintiffs  by  existing 
claims  adverse  to  their  ownership  In  fee 
siinple  of  the  land  which  before  the  passage 
of  the  act  was  practically  damnum  absque 
injuria  had  become,  through  the  operation  of 
the  act,  a  legal  Injury  for  which  they  were 
entitled  to  redress  through  a  Judgment  set- 
tling the  title  In  them  as  against  the  de- 
fendants. It  seems  to  us  apparent  that  this 
act  was  passed  for  the  purpose  of  remedying 
an  evil  such  as  that  disclosed  by  the  deci- 
sions above  mentioned,  and  that  as  we  have 
before  said,  it  was  evidently  Intended  to 
provide  a  remedy  for  such  a  wrong  and 
hardship  as  that  thus  disclosed,  for  which 
there  was,  under  the  previously  existing  law, 
no  plain  and  adequate  remedy.  Miles  v. 
Strong,  68  C!onn.  273,  288,  36  AU.  66.  This 
evident  intent  and  purpose  of  the  Legislature 
In  passing  the  act  must  be  an  influential 
element  in  determining  its  meaning  and  legal 
effect  as  expressed  in  the  language  used. 
In  Miles  T.  Strong,  68  Conn.  287,  36  Atl. 
65,  we  said  that  the  act  was  In  some  re- 
spects very  loosely  and  carelessly  drawn  and 
might  require  amendment  but  that  its  pur- 
pose was  tolerably  clear  and  that  effect 
ought  to  be  given  to  its  provisions.  The 
act  has  now  remained  unchanged  for  12 
years.  There  has  been  misconception  as  to 
its  scope,  and  abuse  as  to  its  application. 
The  exigencies  of  the  present  case  Justify, 


Digitized  by 


Google 


Cona) 


FOOTE  T.  BROWN. 


and  Indeed  require,  such  a  deflnlte  con- 
stitiction  of  the  act  In  respect  to  the  qnee- 
tlona  Involved  as  will  serve  the  puri>0Be  of 
its  enactment  and  give  reasonable  effect  to 
its  provisions. 

Since  the  last-mmtioned  decision  in  Miles 
▼.  Strong,  several  actions  brought  upon  this 
statute  have  been  before  us  on  appeal.  The 
case  of  Lawlor  v.  Hololian,  70  Conn.  87,  38 
AtL  903,  was  similar  to  that  of  Miles  v. 
Strong.  The  plaintiff,  in  possession  as  own- 
er In  fee,  brought  an  action  against  the  de- 
fendant claiming  to  own  a  contingent  re- 
mainder, praying  for  an  adjudication  of 
these  conflicting  claims.  In  Curtis,  receiver, 
V.  Lewis,  74  Conn.  367,  60  Atl.  678,  the  action 
was  in  reality  brought  by  the  receiver  of 
an  Insolvent  estate  to  set  aside  a  mortgage 
deed  as  fraudulent  and  void  as  against  credit- 
ors. Upon  the  pleadings  and  finding  of  facts 
by  committee,  it  was  reserved  for  the  ad- 
vice of  this  court  No  question  as  to  plead- 
ing was  raised.  In  the  opinion  we  say: 
"The  pleadings  in  this  action  are  nnneces- 
sarlly  framed  for  the  purpose  of  taking  ad- 
vantage of  the  provisions  of  'An  act  concern- 
ins  civil  actions'  (Pub.  Acts  1893,  p.  237. 
c  66),  and  for  this  reason  the  real  cause  of 
action  is  not  set  forth  in  the  complaint  and 
no  material  issue  is  raised  by  the  answer. 
The  reply  alleges  the  cause  of  action,  and 
the  rejoinder  serves  the  purpose  of  an  an- 
swer." In  Cahlll  V.  Cahill,  76  Conn.  642, 
646,  67  Atl.  284,  the  complaint  stated  facts 
showing  that  the  ^ntroversy  was  one  con- 
cerning title  to  land ;  the  plaintiffs  being  out 
of  possession  and  claiming  title  as  heirs  of 
one  party,  and  the  defendants  who  were 
in  possession  claiming  title  as  devisees  of 
another.  The  defendants  filed  a  plea  in 
abatement  alleging  the  pendency  of  another 
salt,  to  wit,  an  action  of  ejectment  between 
the  same  parties  for  the  same  cause  of  ac- 
tion. In  sustaining  this  plea  in  abatement, 
we  said:  "If  under  any  circumstances  one 
who  has  been  dispossessed  may  bring  an 
action  under  section  4053,  for  the  purpose  of 
having  his  title  determined  as  against  his 
disseisors,  he  cannot  properly  do  so  while 
another  suit  in  the  nature  of  an  action  of 
ejectment  to  try  the  title  to  the  same  land 
Is  pending  in  the  same  jurisdiction  between 
the  same  parties."  In  Layton  v.  Bailey, 
77  Conn.  22,  30,  68  Atl.  356,  the  pleadings 
subsequent  to  the 'complaint  showed  that  in 
substance  this  was  an  action  of  ejectment 
brought  by  an  alleged  owner  out  of  posses- 
sion against  the  person  in  possession.  In 
refusing  to  reverse  the  Judgment  of  the  trial 
court  on  account  of  the  errors  assigned,  we 
avoided  deciding  whether  or  not  a  cause  of 
action  which  is  in  substance  an  action  of 
ejectment  is  properly  stated  in  a  complaint 
framed  to  meet  the  requirements  of  the  spe- 
cial equitable  remedy  provided  by  section 
4053,  because  the  parties  had  not  raised  that 
question  In  the  case,  and  we  intentionally  left 
open  the  questiom   whether   the  conflicting 


I  claims  to  the  ownership  of  land  can  properly 
I  be  tried  In  an  action  brought  under  that  sec- 
I  tion  by  an  owner  out  of  possession  against 
'  his  alleged  dlss^sor.    In  Dawson  v.  Orange, 
:  78  Conn.  96,  61  Atl.  101.  the  plaintiff  clalm- 
;  ed  to  be  the  owner  and  in  possession  of  a 
i  narrow  strip  of  land,  and  alleged  that  the  de- 
fendant claimed  to  own  an  interest  in  that 
:  land  adverse  to  the  plaintiff.    The  defendant 
',  In  its  statement  of  claim  described  substan- 
;  tlally  three  claims,  viz.,  that  as  a  town  cor- 
;  poration  it  owned  the  land  described,  that 
I  the  land  was  a  public  highway,  that  the  land 
I  was  a  public  beach.    We  held  that  section 
'  4053  authorized  an  action  only  against  clalm- 
I  ants  to  the  ownership  of  a  property  interest 
j  In  the  land,  and  that  a  town  as  such  did  not 
'  own  land  within  its  limits  used  as  a  hlgh- 
'  way  or  as  a  public  beach  by  reason  of  Its 
appropriation  to  such  public  use,  and  there- 
I  fore  the  validity  of  the  two  last-mentioned 
claims  could  not  be  tried  in  this  action  and 
I  the  claims  were  properly  expunged.    We  also 
I  held   that,    when   in  this    statutory    action 
I  an  owner  in  possession  of  land  seeks  to  try 
the  validity  of  his  title  as  against  one  oat 
of  possession  claiming  ownership,  the  issue 
thus  presented  is  In  its  nature  one  arising 
upon  legal,  as  distinguished  from  equitable, 
claims,  and  that  such  an  issue  In  this  case 
was  properly  tried  to  the  Jury. 

Upon  a  careful  study  of  the  circumstances 
attending  the  passage  of  the  act  of  1803,  of 
the  terms  and  provisions  of  the  act  Itself, 
and  of  the  effect  of  our  former  decisions, 
we  have  reached  the  following  conclusions  as 
to  the  construction  and  meaning  of  section 
4063  in  respect  to  the  particulars  involved 
in  the  appeal  now  before  us.  The  Legisla- 
ture found  a  defect  in  the  existing  law, 
whether  substantive  law  or  procedure  or 
both,  In  that  an  owner  of  real  property 
might  suffer  actual  damage  to  his  property 
rights  through  adverse  claims  of  Interest  in 
the  same  property  advanced  by  others,  and 
yet  had  no  adequate  remedy  at  law  or  In 
equity  for  the  redress  of  that  damage  as 
a  legal-  injury.  The  act  provides  a  remedy 
for  that  evil  through  the  creation  of  a  statu- 
tory equitable  action  In  which  all  persons 
claiming  such  adverse  interest  may  be  made 
defendants,  securing,  however,  to  the  parties 
a  trial  by  jury  of  issues  of  fact  which  might 
properly  arise  in  the  action  as  incident  to 
the  equitable  relief  sought,  but  which  are  in 
their  nature  such  as  should  entitle  the  par- 
ties to  a  Jury  trial.  The  action  authorized 
by  the  statute  Implies  an  ownership  of  land 
or  some  Interest  therein  by  the  plaintiff;  a 
claim  by  the  defendant  of  ownership  of  some 
interest  In  the  same  land  adverse  to  the 
plaintiff's  title,  of  such  a  nature  that  the 
defendant  under  the  formerly  existing  law 
could  not,  or  might  refuse  to,  bring  to  the 
test  of  trial,  and  the  Judicial  settlement  of 
which  the  plaintiff  cannot  compel  except 
through  the  statutory  action;  a  damage  to 
the  plaintiff's  property  rights  necessarily  in- 
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cldent  to  rach  a  state  of  things.  The  state- 
ment of  the  cause  of  action  In  the  complaint 
and  the  subsequent  pleadings  should  be  in 
accordance  with  the  principle  of  plain,  direct, 
and  truthful  statement  >ybicb  underlies  the 
practice  act,  and  may  follow  the  analogies, 
BO  far  as  they  exist,  to  the  manner  of  state- 
ment In  an  ordinary  civil  action.  The  es- 
sentials of  a  complaint  are,  a  statement  of 
the  plaintiff's  ownership  in  the  land  describ- 
ed and  of  his  title  thereto,  and  a  statement 
that  the  defendant  claims  to  have  an  inter- 
est in  the  same  land  adverse  to  the  plaintiff. 
The  complaint  may  also  properly  state  the 
claim,  if  known  to  the  plaintiff,  made  by 
the  defendant,  and.  If  it  appears  clearly  from 
such  a  complaint  that  the  plaintiff  has  ade- 
quate remedy  through  an  ordinary  action, 
it  is  demurrable.  The  statutory  relief  is 
equitable  and  consists  In  a  judgment  quiet- 
ing and  settling  the  title  to  the  land  through 
a  determination  of  the  questions  and  disputes 
properly  submitted  to  trial  by  the  pleadings. 
A  claim  that  the  defendant  be  required  to 
state  the  nature  of  his  interests,  etc.,  can- 
not properly  be  Included  in  the  prayer  for 
relief.  Any  obligation  of  the  defendant  in 
this  respect  is  determined  by  the  require- 
ments of  the  statute  relating  to  his  answer. 
Where  the  defendant  has  made  no  claim, 
be  may  deny  the  plaintilTs  allegation  that 
be  claims  adverse  interest,  but  ordinarily  In 
such  case  be  would  answer  by  disclaiming 
any  Interest.  Where  the  complaint  states 
truly  the  plaintiffs  ownership  and  the  de- 
fendant's claim  based  on  admitted  facts 
showing  the  nature  and  extent  of  bis  title, 
the  defendant's  answer  should  simply  ad- 
mit the  allegations  of  the  complaint,  and 
thereupon  the  question  of  law  determinative 
of  the  conflicting  claims  of  title  would  be 
In  issue.  In  other  cases  the  defendant  must 
comply  with  the  statute  in  stating  the  na- 
ture of  the  interest  which  he  claims.  This 
statement  by  itself  puts  nothing  in  issue; 
coupled  with  a  denial  of  the  plaintiff's  allega- 
tion of  ownership  it  puts  the  plaintiff  to  his 
proof  or  to  a  reply.  The  statement  of  claim 
may  be  coupled  in  the  answer  with  a  denial 
of  the  plainttfTs  statement,  or  with  such 
denial  and  affirmative  statements  proper  to 
explain  the  denial  or  setting  forth  new  mat- 
ter. The  duty  of  the  parties  in  all  cases  is 
to  state  as  simply  and  plainly  as  possible 
the  material  facts,  wbicb  being  admitted  or 
found  by  the  court,  the  court  may  lawfully 
render  Judgment  settling  the  title  as  between 
plaintiff  and  defendant. 

Applying  these  conclusions  as  to  the  con- 
struction and  meaning  of  section  4058  to 
the  present  case,  it  is  palpable  from  the 
complaint,  subsequent  pleadings,  and  all  the 
proceedings  in  the  trial,  that  the  plaintiff's 
cause  of  action  was  one  not  included  with- 
in the  scope  of  section  4053.  She  had  been 
an  owner  of  land  in  possession.  Her  griev- 
ance against  the  defendants  was  an  unlaw- 
ful entry  and  occupation  of  her  land.    Her 


redress  was  possession  and  damages,  and  ber 
remedy  an  action  at  law.  The  judgment  of 
the  trial  court  is  plainly  based  on  an  er- 
roneous view  of  the  law.  This  ease  Is  not 
strictly  analogous  to  one  where  the  plain- 
tiff in  attempting  to  state  one  cause  of  ac- 
tion includes  In  the  complaint  certain  al- 
legations which,  separated  from  the  others, 
may  substantially,  although  informally  and 
inaccurately,  set  forth  another  cause  of  ac- 
tion ;  and  the  defendant,  waiving  the  irregu- 
larities and  defects  of  form,  denies  such 
allegations,  and  upon  the  trial  both  parties 
claim  a  judgment  appropriate  to  the  issues 
thus  joined  and  a  just  judgment  Is  there- 
upon rendered.  In  such  a  case  we  might 
properly  refuse  to  set  aside  the  judgment. 
Substantial  justice  has  been  done,  and,  In 
the  absence  of  exceptions  during  the  trial, 
the  parties  should  not  be  permitted  to  chal- 
lenge the  judgment  Here,  exception  was 
taken  during  the  trial;  the  action  was  ad- 
mittedly brought  under  section  4053  and  was 
so  treated  by  the  parties  and  the  court ;  one 
defendant  claimed  that  judgment  for  costs 
could  not  be  rendered  against  him ;  and  both 
defendants  claimed  that  section  4053  did  not 
authorize  the  court  to  render  judgment  for 
possession  or  for  money  damages  In  favor 
of  the  plaintiff.  Under  such  circumstances 
we  cannot  say  that  the  judgment  was  ren- 
dered in  pursuance  of  the  request  of  the 
parties  and  upon  a  voluntary  submission  by 
them  of  their  controversies  to  the  court  for 
the  purpose  of  obtaining*  such  a  judgment. 
The  defendants,  in  specifying  their  grounds 
of  demurrer,  covered  a  general  claim  that 
the  facts  alleged  In  the  complaint  were  In- 
sufficient in  law  to  support  the  action  agralnst 
them.  The  demurrer  in  this  respect  was  too 
general,  and  the  plaintiff  might  properly  have 
declined  to  argue,  and  the  trial  court  might 
properly  have  declined  to  decide,  whether 
or  not  the  complaint  stated  a  cause  of  ac- 
tion within  the  scope  of  section  4053.  But 
this  course  was  not  followed.  The  court,  in 
overruling  the  demurrer,  plainly  holds  that 
the  complaint  sufficiently  states  the  statutory 
action  and  for  this  reason  overrules  the  de- 
murrer, and  this  action  of  the  court  was 
accepted  by  the  parties  as  determining  the 
plalntifTs  action  to  be  one  under  the  statute, 
and  all  further  proceedings  in  the  trial  were 
controlled  by  this  decision  upon  the  demurrer. 
Under  these  circumstances  we  think  the  de- 
fendant's assignment  of  error  that  the  court 
erred  in  overruling  the  demurrer  to  the  com- 
plaint Is  well  taken.  Treating  the  action  as 
one  under  the  statute,  the  court  erred  In 
rendering  judgment  for  costs  against  the 
defendant  who  disclaimed  all  interest  in  the 
land,  and  erred  in  holding  that  section  4053' 
authorizes  the  court  in  that  statutory  action 
to  try  the  common-law  action  of  ejectment 
and  to  render  judgment  appropriate  to  that 
action  for  possession  and  money  damages. 

No  claim  can  be  made  in  this  case  that 
by  reason  of  the  pleadings  subsequent  to  the 
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complaint  and  by  tbe  conduct  of  th^  parties 
there  has  been  an  abandonment  of  the  statu- 
tory action,  and  issnes  have  been  framed 
in  an  action  of  ejectment  which  the  parties 
bare  volnntarlly  submitted  to  the  determina- 
tion of  the  court,  and  therefore  its  Judgment 
npon  those  issues  should  not  be  set  aside. 
From  first  to  last  the  parties  and  the  court 
have  treated  this  action  as  the  statutory  one. 
Several  states  have  enacted  statutes  more  or 
less  similar  In  substance  or  form  to  section 
4063.  Tbe  courts  of  some  of  these  states 
bare  treated  the  particular  statute  under 
discussion  as  a  mere  enlargement  of  common- 
law  equity  Jurisdiction ;  and  such  statute 
has  been  treated  by  courts  of  other  states 
as  providing  for  a  statutory  action  controlled 
in  its  scope  and  procedure  by  the  proTlsions 
of  the  statute.  These  dlfTerences  are  due 
mainly,  if  not  wholly,  to  differences  in  the 
statutes  under  discussion  and  in  the  exist- 
ing law  of  the  states  enacting  them.  Where 
the  statute  has  been  treated  as  providing  a 
statutory  action,  the  decisions  relating  to  Its 
construction  necessarily  depend  upon  the  pro- 
visions of  each  statute  and  the  law  and 
practice  of  tbe  enacting  state.  We  have, 
therefore,  in  reaching  our  conclusions  as  to 
the  meaning  and  effect  of  section  4053,  t>een 
deprived  of  tliat  direct  aid  which  might  be 
derived  from  decisions  in  other  jurisdictions, 
if  the  questions  involved  depended  merely 
upon  tbe  application  of  general  principles  of 
equity  jurisdiction.  In  Jersey  City  v.  Lem- 
bedc,  81  N.  J.  Eq.  265,  the  court  comments  on 
a  condition  somewhat  analogous  to  that 
which  led  to  the  passage  of  our  act  of  1893, 
and  seems  to  assume  that  the  evident  pur- 
pose of  the  New  Jersey  act  under  discus- 
sion was  not  to  provide  an  additional  remedy 
for  an  existing  ground  of  action,  but  rather 
to  establish  or  recognize  a  ground  of  action 
not  before  existing,  and  to  provide  for  this 
new  legal  injury  a  special  statutory  remedy, 
and  holds  that  this  inducing  purpose  of  the 
act  should  control  its  meaning  and  limit  its 
operation. 

There  is  error.  The  judgment  of  the  supe- 
rior court  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  according  to  law. 
The  other  Judges  concurred. 


McGARRT  V.  HBALET. 

(Supreme  Court  of  Errors  of  Comiecticut.    Dee. 
15,  1005.) 

1.  Evidence  —  Handwbitinq  —  Similabity 
— DisoDisED  Writing 8. 

Where,  on  an  Issue  of  similarity  of  certain 
handwriting,'  exi>ert8  on  cross-examination  each 
testified  that  both  the  anonymous  letters  in  con- 
troversy showed  an  apparent  attempt  at  dis- 
guise, it  was  proper  to  show  by  such  witnesses 
that  attempts  at  disguise  in  handwriting  did 
not  eradicate  from  the  product  those  peculiar- 
ities which  indicate  the  producer. 

2.  Tbial— Reqitest  to  CnAROE. 

Requests  to  charge  may  be  properly  re- 
fused,  where   the   coiurt   sufficiently   stated   to 


the  jury  the  issues  presented  for  their  deter- 
mination and  such  principles  of  law  as  were 
necessary  for  their  proper  determination. 

[E!d.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  651-659.1 

8.  LiBEi/— Pbivii,soe. 

Where,  in  an  action  for  libel,  defendant 
denied  all  knowledge  of  the  alleged  libelous 
letters,  and  did  not  claim  that  they  were  sent 
in  good  faith  or  under  a  sense  of  duty,  it  was 
proper  for  the  court  to  refuse  to  charge  on  tbe 
subject  of  privileged  communications. 

Appeal  from  Superior  Court,  New  Haven 
County;   Ralph  Wheeler,  Judge. 

Action  by  Daniel  McGarry  against  Francis 
Healey.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Charles  S.  Hamilton,  for  appellant  David 
E.  Fitzgerald  and  Walter  J.  Walsh,  for  ap- 
pellee. 

PRENTICE.  J.  The  complaint  is  in  two 
counts.  Each  charges  the  defendant  with 
the  willful  and  malicious  publication  of  a 
lil)el  concwnlng  the  plaintiff.  Tbe  alleged 
publication  and  libel  consisted  of  sending 
upon  two  occasions  to  the  plalntifrs  then 
employer  an  anonymous  letter.  In  which  tbe 
plalutlff  was  in  the  first  Instance  accused 
of  theft  from  bis  employer,  and  in  the  sec- 
ond of  being  a  thief,  conviction  of  theft, 
former  discharge  for  theft,  and  drunkenness. 
Each  count  contains  the  usual  allegations  of 
falsity  and  malice,  and  an  averment  of  spe- 
cial damage,  including  discharge  from  em- 
ployment npon  each  occasion. 

Upon  the  trial,  which  was  to  the  jury,  the 
defendant  took  exceptions  to  sundry  rul- 
ings upon  the  admission  of  testimony  which 
are  assigned  as  error.  Ail  of  these  rulings 
were  either  Inherently  correct,  or  within  the 
domain  of  the  court's  discretion,  or  tiarmless 
if  not  technically  correct  Only  two  call 
for  comment  and  these  present  the  same 
question.  For  the  purpose  of  showing  that 
the  defendant  was  the  author  of  the  two 
letters,  the  plaintiff  offered  certain  writings 
admitted  or  shown  to  be  in  the  defendant's 
hand,  and  thereafter  two  experts  in  hand- 
writing who  testified  that  the  anonymous 
letters  and  the  standards  of  comparison 
were  In  tbe  same  handwriting.  Upon  cross- 
examination  each  testified  that  In  both  tbe 
anonymous  letters  there  was  an  apparent  at- 
tempt at  disguise.  Upon  redirect  one  of 
these  witnesses  was  asked  whether  or  not 
the  same  general  characteristics  would  be 
likely  to  exist  where  one  bad  attempted  to 
disguise  handwriting  as  in  the  undisguised 
handi  The  other  was  asked  as  to  the  prob- 
ability of  tbe  writer  disguising  the  second 
letter  in  tbe  same  manner  as  the  first  This 
question  was  ill  framed,  but  tbe  objection  to 
it  was  general,  and  the  trial  court  might  well 
have  considered  it  as  addressed  to  Its  sub- 
stantial object,  rather  than  to  Its  form.  The 
purpose  and  intent  of  It  was  plain  and  could 
not  well  have  been  misunderstood  when  It 
was  asked  and  answered.    Tbe  Interrogator 
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was  by  both  questions  seeking  to  show  from 
the  experience  an  obserration  of  the  skilled 
witnesses  that  peculiarities  mark  the  hand- 
writing of  an  Individual  even  in  the  presence 
of  attempts  at  disguise,  so  that  comparisons 
even  as  between  disguised  and  undisguised 
writings,  or  as  between  different  disguised 
writings,  furnish  intelligent  bases  for  con- 
clusions as  to  the  Identity  of  the  writer. 
The  disputed  writings  having  been  de- 
clared to  be  disguised,  it  was  not  only  perti- 
nent, but  important  that  the  plaintiff  should 
show  that  attempts  at  disguises  did  not,  as 
shown  by  experience,  eradicate  from  the 
product  those  peculiarities  which  to  the  initi- 
ated especially  indicate  the  producer.  The 
questions  were  properly  admitted. 

The  defendant  presented  to  the  court  a 
number  of  requests  to  charge  the  Jury  cover- 
ing more  than  four  pages  of  the  printed  rec- 
ord. The  failure  of  the  court  to  comply  with 
each  of  these  requests  is  assigned  as  error. 
It  was  the  duty  of  the  court  to  state  to  the 
Jury  the  issues  which  were  presented  for  its 
determination  upon  the  evidence  and  such 
principles  of  law  as  might  be  necessary  for 
their  proper  determination  upon  the  facts  as 
they  should  be  found  to  exist  and  to  make 
this  statement  in  as  simple,  orderly,  clear, 
and  precise  a  manner  as  It  reasonably  could 
under  the  circumstances.  Rosensteln  v.  Fair 
Haven  &  W.  R.  Co.,  78  Conn.  29,  flO  Atl.  1061; 
Hartford  y.  Champion,  58  Conn.  268,  20  Atl. 
471.  An  examination  of  the  charge  discloses 
that  this  duty  was  performed;  nor  was  any 
Rubject  involved  In  the  requests  omitted. 
The  court  was  under  no  duty  to  notice  the 
requests  specifically,  and  the  instructions 
given  are  to  be  commended.  In  that  they 
were  in  the  language  of  the  court  and 
framed  in  an  orderly  manner  and  judicial 
spirit,  and  avoided  what  we  have  recently 
had  frequent  occasion  to  condemn  as  an  un- 
satisfactory and  dangerous  practice.  Rosen- 
steln ▼.  Pair  Haven  &  W.  R.  Co.,  78  Conn. 
29,  00  Atl.  1061;  Carney  ▼.  Hennessey,  77 
Conn.  577,  60  Atl.  129;  Sbailer  ▼.  Bullock, 
78  Conn.  65,  61  Atl.  65. 

One  of  the  requests  asked  the  court  to 
give  to  the  jury  certain  somewhat  extended 
Instructions  upon  the  subject  of  privileged 
occasions  and  privileged  communications, 
with  especial  reference  to  occasions  where 
the  one  making  the  communication  is,  as  was 
the  defendant  in  this  case,  a  pure  volunteer 
without  interest,  confidential  relation,  or 
duty,  save  such  as  might  arise  from  a  person- 
al sense  of  social  or  moral  duty.  The  court 
refused  to  comply  with  this  request,  and  told 
the  Jury  that  In  view  of  the  volunteer  capac- 
ity of  the  defendant,  the  nature  and  con- 
tents of  the  letters,  and  their  anonymous 
character,  they  were  not  privileged  com- 
munications. This  action  of  the  court  is 
especially  complained  of.  We  are  under  no 
necessity  of  considering  the  bearing  which 
the  anonymous  character  of  the  communica- 
tions in  question  has  upon  the  question  of 


privilege.  It  is  sufficient  that  there  Is  noth- 
ing disclosed  In  the  facts  and  circumstances 
of  this  case  upon  which  a  claim  of  privilege 
could  be  made  for  them  had  they  t>een 
signed  by  the  writer.  Defamatory  communi- 
cations made  by  a  volunteer,  without  Int^- 
est,  confidential  relation,  or  other  duty  than 
a  moral  or  social  one,  ore  never  privileged 
unless  made  in  good  faith,  and  In  an  honest 
belief  in  their  truth,  and  with  an  honest 
Intent  to  perform  the  duty.  Atwater  ▼. 
Morning  News  Co.,  67  Conn.  504,  34  AtL 
865;  Odgers  on  Libel  &  Slander,  213  et  seq. 
This  defendant  was  not  beard  to  say  nor 
did  he  claim  to  have  proved  that  he  sent 
the  letters  in  good  faith  and  under  a  sense 
of  a  duty.  On  the  contrary,  he  strenuously 
denied  all  knowledge  of  them.  The  court 
was  therefore  quite  right  in  giving  the  In- 
struction It  did,  and  In  not  sending  to  tbe 
Jury  an  Issue  which  was  not  In  the  case. 
The  charge  is  complained  of  in  three  otber 
minor  particulars.  It  is  sufficient  to  say  of 
these  passages  that  they  are  unexceptionable. 
There  la  mo  error.  The  other  Judges  con- 
curred. 


DILT8   et   al.   v.   CLATHAUNOB   et   al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  16, 
1906.) 

Wnxa  —  CONSTBUCTION  —  CORTinGENT  Db- 

VISE— Transmissible  Iktebest. 

A  devise  of  real  estate  to  a  widow  for  life 
and  to  a  stepson  in  fee  Is  followed  by  a  direction 
that.  If  the  stepson  should  die  without  issue,  the 
same  should  be  divided  among  testator's  broth- 
ers and  sisters,  with  a  provision  that,  if  any 
brother  or  sister  should  die  leavintr  children,  bia 
or  her  share  should  go  to  the  children.    Held : 

1.  That  upon  the  nappenlng  of  the  contin- 
gency, the  estate  of  the  stepson  was  divested. 

2.  That  by  the  direction  to  divide  the  persona 
indicated  as  intended  by  testator  to  share  his 
bounty  are  any  brothers  or  sisters  then  surviv- 
ing, the  children  of  any  brother  or  sister  who 
had  died  leaving  children,  and  the  grantee,  dev- 
isee, or  heir  at  law  of  any  brother  or  sister 
who  had  died  leavina  no  child. 

3.  The  interest  of  children,  substituted  for 
parents  under  the  direction,  is  transmissible  to 
their  beirs  at  law. 

(Syllabus  by  the  Ciourt) 

Bill  by  Anna  M.  Dilts  and  others  agabist 
Elizabeth  Clayhaunce  and  others.  Motion  to 
confirm  masters  report  denied. 

Richard  S.  Kuhl,  for  complainants.  John 
S.  C!onnett  and  Wlllard  8.  Parker,  for  de- 
fendants. 

MAGIE,  Ob.  The  bill  In  this  cause  was 
filed  for  the  partition  of  lands  In  the  county 
of  Hunterdon  which  formerly  belonged  to 
one  Asa  Moore.  By  his  will,  dated  April 
21,  1858,  and  probated  in  Hunterdon  coun- 
ty on  the  4th  day  of  May,  1858,  the  follow- 
ing residuary  disposition  of  his  estate  (includ- 
ing the  lands  which  are  the  subject  of  this 
suit)  was  made:  "(4)  I  give  and  bequeath  to 
my  beloved  wife,  Permella,  the  residue  of 
my  estate,  both  real  and  personal,  whatsoever 
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and  wherefloever,  daring  her  natural  lite, 
and  at  tier  decease  to  go  to  my  stepson, 
Daniel  B.  Ege,  his  heirs  and  assigns.  (6)  It 
Is  my  win  that  In  case  my  stepson,  Daniel 
B.  Eige,  shonld  decease  wlthont  lawfnl  Issue, 
that  my  property,  both  real  and  personal, 
he  equally  divided  between  my  brothers  and 
sisters,  and  in  case  of  the  decease  of  either 
or  any  of  them  their  seyeral  portions  shall 
descend  to  their  children."  It  appears  by 
the  proofs  returned  by  the  master  to  whom 
the  matter  was  referred  that  the  wife  of 
testator  surrlved  him,  and  died  In  posses- 
sion of  the  lands,  about  1873,  and  Ege  tlien 
went  into  possession,  and  continued  in  pos- 
session until  his  death,  which  occurred  on 
the  19th  of  April,  1904.  He  bad  been  mar- 
ried, but  his  wife  had  died  before  him,  and 
he  died  without  leaving  issue.  The  bill  seek- 
ing partition  of  the  land  has  made  parties 
many  of  the  persons  who,  on  any  construc- 
tion of  the  will,  can  claim  an  Interest,  and 
the  master  to  whom  it  was  referred  to  deter- 
mine and  report  who  of  them  had  an  Inter- 
est has  made  a  report,  which  the  complain- 
ants now  move  to  confirm.  The  defendants, 
or  some  of  them,  object  to  the  confirmation 
of  the  master's  report,  on  the  ground  that  be 
baa  erred  in  his  construction  of  the  clauses 
of  the  will  above  quoted,  and  in  his  deter- 
mination of  the  parties  who  now  have  an 
interest  In  the  lands  in  question,  and  of  the 
proportion  of  their  respective  'Interests.  It 
would  have  been  better  practice,  perhaps,  to 
have  presented  these  questions  by  exceptions 
to  the  master's  report;  bat  no  objection  was 
made  to  their  being  considered  on  a  motion 
to  confirm.  As  they  have  been  fully  pre- 
sented and  argued,  I  have  considered  them. 
The  facts  disclosed  by  the  proofs  returned 
by  the  master,  which  most  be  taken  into 
account  in  determining  these  questions,  are 
the  following:  When  Asa  Moore  died,  he 
left  10  brothers  and  sisters  surviving  him. 
Of  these  only  one  survived  Ege.  That  sor- 
Tlvor  was  a  sister,  who  has  since  died,  leav- 
ing a  husband  and  a  son,  her  only  heir  at 
law.  They  are  parties  to  the  suit  Three 
of  the  surviving  brothers  and  sisters  died, 
leaving  no  children.  Two  others  had  chil- 
dren who  died,  previous  to  the  death  of  Ege, 
leaving  children.  One  other  bad  children 
who  survived  Ege,  and  also  grandchildren, 
children  of  a  child  who  died  before  Ege. 
One  of  those  wlm  died  without  children  had 
assigned  bis  interest  to  the  lands,  during 
his  lifetime,  to  one  of  his  brothers.  The 
division  reported  by  the  master  Is  into  five 
abares.  One  share  he  reports  as  belonging 
to  the  son  and  heir  at  law  of  the  sister  who 
aorvived  Ege,  subject  to  the  curtesy  of  his 
fatho:;  one  share  he  reports  as  belonging 
to  the  complainant  and  one  of  the  defend- 
ants, in  common,  aa  children  of  a  deceased 
slater ;  one  share  be  reports  to  belong  to  three 
defendants.  In  common,  -as  the  children  of 
a  deceased  brother;  and  one  share  he  re- 
ports to  belong.  In  common,  to  live  idiildrea 
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of  another  deceased  brother,  excluding  the 
children  of  a  daughter  of  that  brother,  who 
had  predeceased  Ege.  The  ronainlng,  or 
fifth,  share  be  reported  to  belong  to  a  daugh- 
ter of  another  deceased  sister.  The  theory 
on  which  the  master  has  proceeded  in  bis 
report  as  to  ownership  is  that,  upon  the  true 
construction  of  the  will,  there  was  no  Inter- 
est vested  in  Asa  Moore's  brothers  and  sis- 
ters at  his  death,  and  that  none  was  ac- 
quired by  any  of  them  until  the  death  of 
Ege;  that  upon  the  death  of  Ege,  without 
leaving  issue,  the  estate  vested  in  the  sister 
who  then  survived  and  the  children  of  such 
of  the  brothers  and  sisters  as  had  then  died 
leaving  children  who  survived  Ege;  such 
children,  if  more  than  one,  taking  the  shares 
their  respective  ancestors  would  have  taken 
if  living.  He  therefore  ignores  the  three 
brothers  and  sisters  of  testator  who  died 
leaving  no  children.  He  pronounces  against 
any  claim 'of  the  grandchildren  of  one  who 
died  leaving  a  child,  who  died  a  few  months 
before  Ege,  leaving  two  children.  He  pro- 
nounces against  the  children  of  a  daughter 
of  one  of  the  brothers,  which  daughter  died 
daring  the  lifetime  of  Ege,  and,  as  before 
stated,  be  excludes  from  any  share,  along 
with  the  five  children  of  one  of  the  brothers, 
the  chlldrem  of  a  previously  deceased  child 
of  that  brotbOT.  He  also  pronounces  against 
the  assignment  of  one  sbare,  and  holds  It 
wholly  invalid. 

Upon  taking  up  for  consideration  the  testa- 
mentary provision  which  Is  to  be  construed, 
there  are  two  things  which  are  obvious  and' 
not  open  to  question.  In  the  first  place,  it  Is 
clear  that  the  stepson  of  testator,  Daniel  B. 
Ege,  acquired  by  devise  a  vested  estate  in 
fee  simple,  subject,  however,  to  be  divested 
upon  the  happening  of  the  contingency  pre- 
scribed, viz.,  death  without  lawful  Issue.  In 
the  second  place.  It  Is  clear  that  the  testator 
prescribed  that,  upon  the  happening  of  the 
contingency  named,  the  estate  of  Bge  in  bis 
lands  should  be  divested,  and  thereafter  vest 
In  other  persons.  It  is  true  there  are  no 
words  of  express  devise  to  those  persons,  but 
the  testator  directs  his  property,  both  real 
and  personal,  to  be  divided  among  certain 
persons,  and  that  form,  of  testamentary  direc- 
tion is  equivalent  to  a  devise.  Denise's  Ex'rs 
T.  Denlse,  87  N.  J.  Eq.  163 ;  Howell  v.  Olfford. 
64  N.  J.  Eq.  180,  53  Atl.  1074;  Outcalt  v. 
Outcalt,  42  N.  J.  Eq.  SOO,  8  Atl.  S32 ;  Buzby  v. 
Roberts,  S8  N.  3.  Eq.  566,  32  Aa  9;  Seddel 
V.  Wills,  20  N.  X  Law.  223.  It  in  also  clear 
that  the  estate  Intended  to  vest  In  such  per- 
sons upon  the  happening  of  the  contingency 
of  Ege's  death  without  issue  was  not  a  con- 
tingent remainder,  but  a  provision  In  their 
favor,  of  the  nature  of  an  executory  devise, 
of  the  kind  described  by  Mr.  Feame  as  oc- 
curring when  an  estate  la  limited  by  davlae 
after  a  preceding  vested  fee  simple.  Feame's 
Devises,  17;  8  Oreenleafs  Cruise,  444;  Den 
T.  Allaire,  20  N.  J.  Law,  6 ;  Den  v.  Snltcber, 
14  N.  J.  Law,  68;  Armstrong  v.  Kent,  21  N. 


Digitized  by 


Cjoogle 


674 


62  ATLANTIC  EBPOETEB. 


(N.J. 


J.  Law,  500;  Seddel  t.  Wills,  20  N.  J.  Law, 
223 ;  Groves  t.  Cox,  40  N.  J.  Law,  40;  Wilson 
r.  Wilson,  40  N.  J.  Eq.  321,  10  AU.  132; 
Brooks  T.  Elp,  54  N.  J.  Eq.  462,  35  Atl.  658; 
&  c,  55  N.  J.  £q.  690,  30  Atl.  1113 ;  Steward 
T.  Kaigbt,  62  N.  J.  Bq.  232,  40  Atl.  535. 

These  constructions  of  the  teetamentary 
clause  in  question  were  conceded  to  be  cor- 
rect in  the  argument  The  contest  made  is  m 
to  the  persons  in  whom  testator  Intended  his 
estate  should  vest  upon  the  happening  of  the 
contingency  whereby  Ege's  title  was  to  be 
dlTested.  If  the  clause  In  question  directed 
the  division  of  the  property,  at  the  death  of 
Ege  without  issue,  among  testator's  brothers 
and  sisters,  and  omitted  the  provision  for  the 
children  of  a  deceased  brother  or  sister,  I 
apprehend  there  could  be  no  doubt  of  the 
nature  of  the  Interest  acquired  by  each  broth- 
er or  sister  at  the  death  of  Asa  Moore.  While 
their  Interest  was  not  of  the  nature  of  a 
contingent  remainder,  but  only  a  devise  execu- 
tory in  Its  character,  yet  the  interest  thus 
acquired  is  one  said  to  be  transmissible  by 
grant,  devisable  by  will,  or  descendible  to 
heirs  at  law.  Feame's  Devisee,  528;  8 
Greenleafs  Cruise,  612;  Chaunc^  v.  Oray- 
don,  2  Atk.  616;  King  v.  Withers,  Cases 
temp.  Talbot,  117-123;  Tuttle  v.  Woolwortb, 
62  N.  J.  Eq.  532,  60  Atl.  445;  Thornton  r. 
Roberts,  80  N.  J.  Eq.  473;  Brooks  v.  Elp, 
nbl  supra ;  Van  Dyke's  Adm'r  v.  Vanderpool's 
Adm'r,  14  N.  J.  Bq.  lOa  If,  on  the  other  hand, 
the  clause  expressly,  or  by  Implication,  evin- 
ces testator's  intent  to  limit  bis  bounty  to 
brothers  and  sisters  who  might  survive  Ege, 
and  to  the  children  of  such  as  had  then  died 
leaving  children,  no  possible  doubt  could  be 
raised.  The  difficulty  arises  from  the  fact 
that  by  the  first  part  of  the  clause  testator,  by 
unmistakable  language,  discloses  an  Intent  to 
benefit  all  his  brothers  and  sisters  in  case  of 
the  happening  of  the  prescribed  contingency. 
There  Is  no  express  limitation  to  those  of 
them  who  should  survive  Ege.  Is  such  a 
limitation  to  be  implied  because  of  the  direc- 
tion that  if  any  brother  or  sister  should  die 
leaving  children,  his  or  her  share  should  de- 
scend to  the  children?  As  such  a  construc- 
tion results  In  excluding  from  the  bounty, 
which  testator  first  declared  should  extend 
to  all  his  brothers  and  sisters,  each  one  who 
died  before  Ege  leaving  no  children,  It  ought 
not  to  be  adopted,  unless  the  whole  clause  Is 
Incapable  of  a  reasonable  interpretation  which 
will  preserve  the  primary  and  the  secondary 
objects  of  testator's  bounty. 

The  master  adopted  the  view  that  the  direc- 
tion for  the  substitution  of  children  for  de- 
ceased parents  requires  an  Implication  that 
testator  intended  to  limit  his  bounty  to  the 
brothers  and  sisters  who  should  survive  Ege, 
and  the  children,  then  living,  of  such  as  had 
died.  Upon  the  argimient  this  view  struck  me 
favorably,  but  upon  mature  consideration  I 
am  unable  to  adopt  it  In  my  Judgment  a 
reasonable  Interpretation  of  the  language 
can  be  made  without  excluding  from  testa- 


tor's botmty  any  of  his  brothers  or  sisters. 
Giving  to  every  word  of  the  clause  in  question 
its  full  force.  It  may  be  thus  paraphrased,  vis. : 
"Upon  the  happening  of  the  contingency  I 
have  prescribed,  my  property  of  all  kinds 
shall  go  to  my  brothers  and  sisters  equally, 
and.  If  any  have  died  leaving  children,  their 
share  shall  go  to  their  children;  but  If  any 
have  died  leaving'  no  children,  their  share 
shall  go  to  their  heirs  at  law  or  next  of  kin, 
according  to  the  nature  of  the  property." 
This  construction,  in  my  Judgment,  gives  a 
reasonable  meaning  to  the  whole  clause,  and 
avoids  an  implication  which  Is  contradictory 
to  the  expressed  latent  to  benefit  all  testator's 
brothers  and  sisters.  Upon  this  construction. 
It  is  obvious  that  the  report  of  the  mast» 
cannot  be  confirmed.  For  It  is  clear  that  the 
brother  who  transferred  his  Interest  passed  a 
title  thereto,  to  come  Into  possession  upon  the 
happening  of  the  contingency,  iHX)vided  that 
before  that  time  he  bad  not  died  leaving  a 
child  or  children.  As  he  died  without  leaving 
a  child,  bis  transfer  was  effective.  It  Is  also 
obvious  that  those  brothers  and  sisters  who 
died  without  children  transmitted  their  Inter- 
est In  their  shares  to  their  heirs  at  law  or 
next  of  khi,  to  become  vested  in  possession 
upon  the  happening  of  the  contingency. 

There  remains  to  be  considered  the  mean- 
ing of  the  clause  respecting  the  portions  of 
testator's  brothers  and  sisters  which  there- 
by vested  in  their  children  upon  their  death. 
In  its  primary  sense,  the  word  "children" 
expresses  the  relation  of  parent  and  child, 
and  is  not  extended  to  the  more  distant  re- 
lations of  grandchildren  or  descendants. 
When  used  in  a  will,  it  is,  prima  facie,  to 
have  Its  natural  and  primary  meaning  at- 
tributed to  it;  but  a  more  extended  meaning 
may  be  given  to  it  in  two  classes  of  cases — 
one  where  the  more  extensive  meaning  will 
prevent  the  testamentary  disposition  from  be- 
ing inoperative,  and  the  other  where  the 
language  of  the  will  Indicates  that  the 
testator  used  the  word  In  the  more  extensive 
signification.  Steward  ▼.  Knight  62  M.  J. 
Eq.  232,  48  Atl.  635.  Beading  the  whole 
clause,  I  strongly  incline  to  the  view  that 
it  indicates  an  Intent  on  the  part  of  testator 
to  use  the  word  "children"  with  a  wider  sig- 
nificance than  exists  in  its  primary  meaning. 
The  language  of  the  testator  Is  that  the 
share  of  a  brother  or  sister  should  descend 
to  his  children.  This  seems  to  disclose  an 
intent  to  confer  upon  such  children  a  de- 
scendible Interest  which  will  not  be  lost  Oy 
their  death,  but  will  be  transferred,  as  to 
real  property,  to  their  heirs  at  law.  But 
if  the  testator's  Intent  to  vest  in  the  chil- 
dren of  a  deceased  brother  or  sister  the  share 
Intended  for  that  brother  or  sister  is  limited 
by  Its  own  terms  to  the  actual  children,  yet 
upon  the  construction  previously  given  to 
this  clause  the  child  or  children  of  a  deceased 
brother  or  sister  would  become  Invested  with 
the  Interest  of  the  parent  In  the  property, 
which  Interest  was  transmissible,  devisable. 
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and  descendible,  and  therefore  descended  to 
tlielr  heira  at  law  npon  their  death.  It  re- 
■ultB,  therefore,  that  the  master  erred  in 
excluding  from  the  division  the  children  of 
a  deceased  child,  who  were  heirs  at  law  of 
the  deceased  child. 

The  matter  will  be  referred  to  the  same 
master,  to  make  a  report  of  the  interest  of 
the  parties  npon  the  construction  of  the  will 
above  indicated.  If  other  parties  are  neces- 
sary, application  for  leave  to  amend  may  be 
made. 

The  motion  to  confirm  will  be  denied. 


COLLINS  T.  WEST  JHRSET  EXPRESS  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

Neouoercs— Pboximatk  Cause. 

An  express  wagon,  driven  by  a  servant  of 
the  defendant  along  a  public  highway,  struck 
the  hind  wheel  of  a  wagon  that  was  being  load- 
ed from  the  sidewalk,  forcing  It  against  the 
horse,  which  was  standing  unhitched  in  the 
street,  whereat  the  horse  took  fright  and  ran 
away.  To  avoid  being  struck  by  the  runaway 
horse  the  plaintiff  jumped  aside,  and  broke  his 
I^  over  a  board  pile  in  the  street,  whereupon  he 
sued  the  defendant  and  was  nonsuited.  Held, 
that  tile  nonsuit  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  H  6&-75.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Daniel  E.  Collins  against  the 
West  Jersey  Express  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Beyersed. 

Matthew  Jefferson,  for  plaintiff  in  error. 
Joseph  H.  OasklU,  for  defendant  in  error. 

GARRISON,  J.  A  servant  of  the  defend- 
ant, while  driving  an  express  wagon  along 
Central  avenue  in  Atlantic  City,  struck  the 
hind  wheel  of  a  wagon  that  was  standing 
by  the  curb,  and  forced  it  against  the  horse, 
which  was  unhitched,  whereat  the  horse 
took  fright  and  ran  away.  The  horse  turned 
into  New  York  avenue  and  ran  up  on  the 
sidewalk,  where  the  plaintiff  was  standing 
near  some  lumber  that  was  piled  up  in  the 
street  The  plaintiff,  to  avoid  being  hit  by 
the  runaway  horse,  jumped  aside  and  broke 
his  leg  over  the  board  pile,  and  thereupon 
saed  the  defendant  for  damages  and  was 
nonsuited. 

We  think  that  this  nonsuit  was  wrong. 
The  striking  of  the  standing  wagon  by  the 
defendant's  wagon  was  unquestionably  the 
initial  force  that  set  in  motion  the  train  of 
circumstances  by  which  the  plaintiff  was 
injured,  none  of  which  bad  their  rise  in  any 
intervening  force  or  other  cause. 

The  board  pile  over  which  the  plaintiff  fell, 
while  it  was  a  condition  of  his  Injury,  was 
not  Its  cause.    21  Ency.  Law,  p.  494. 

Likewise  the  circumstance  that  the  horse 
was  standing  unhitched,  while  it  was  a  con- 


dition that  rendered  Its  mnnlng  away  more 
likely,  was  not  the  cause  of  that  occurrence. 

Moreover,  as  the  man  in  charge  of  this 
team  was  engaged  in  loading  the  wagon 
from  a  box  that  stood  beside  it  on  the  cnrb, 
he  may  not  have  been  negligent  in  allowing 
his  horse  to  be  unhitched.  Belles  v.  Kellner, 
67  N.  J.  Law,  255,  61  AU.  700,  64  Atl.  99, 
57  L.  R.  A.  627,  91  Am.  St  Rep.  429. 

Both  the  running  away  of  the  horse  and 
the  plaintiff's  fall  over  the  lumber  relate 
back  to  the  collision  that  caused  the  run- 
away, and  whether  that  was  a  negligent 
act  in  the  defendant's  servant  was  clearly 
a  jury  question. 

The  cases  npon  intervening  and  concurring 
causes  are  collected  in  a  series  of  notes  in 
21  Ency.  Law,  p.  402  et  seq.,  and  also  in  the 
annotations  to  Scott  v.  Sbephard.  Smith 
Lead.   Cases,  voL  1,  p.  764. 

The  judgment  of  the  Supreme  Court  ia 
reversed. 


STATE   T.   TOLLA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  22,  1006.) 

1.  iRDioncxiiT— Aherdmbht. 

When,  nixm  the  trial  of  a  person  indicted 
for  killinf  "Jolm  Sonta,"  it  was  disclosed  that 
the  name  of  the  i)enon  killed  was  VJoseph 
Sonta,"  the  trial  court  had  power,  under  section 
34  of  the  criminal  procedure  act  (Rev.  Laws 
1898,  p.  87$,  to  direct  an  amendment  of  the 
indictment 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  ii 
614,  515.] 

2.  Saub— OoNBTrrunoRAi.  Law. 

The  statute  permitting  amendments  of  ao 
indictment  when  the  name  of  any  person  injnrea 
by  the  conmiission  of  an  offense  is  misstated 
therein,  if  the  court  shall  consider  that  the 
defendant  cannot  be  prejudiced  thereby,  is  not 
violative  of  the  constitutional  provision  that  no 
person  shall  be  held  to  answer  for  any  criminal-^ 
offense,  except  on  the  presentment  or  indictment 
of  a  grand  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  |  755.] 

&  HoincioE— Tbbeats  bt  Deceased  —  Evi- 
dence. 

In  a  homicide  ease,  testimony  of  antecedent 
tlireato  or  acts  of  violence  by  the  deceased 
against  the  defendant  are  not  admissible,  when 
it  appears  that  at  the  time  of  the  homicide 
there  was  no  threat  or  act  by  the  deceased, 
which,  even  in  the  light  of  any  previous  threats 
or  acts,  could  justify  the  homicidal  act 

4.   WITMESSES— COMPETEnOY— INEANT. 

The  law  fixes  no  precise  age  within  which 
children  are  absolutely  excluded  from  giving 
evidence. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  50, 
Cent  Dig.  ^^^tnesses,  H  97,  98.] 

Garrison,   Dixon,   Bogert   Vredenburgh,   and 
Vroom,  JJ.,  dissenting. 
(Syllabus  by  the  CVmrt) 

Error  to  Court  of  Oyer  and  Terminer. 
Bergen  County. 

Antoinette  Tolla  was  convicted  of  murder, 
and  brings  error.    Affirmed. 
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Peter  W.  Stagg,  for  plaintiff  In  error. 
Ernest  Koester,  for  tbe  State. 

REED,  J.  On  the  4tb  of  March,  1904^ 
Antoinette  Tolla  shot  with  a  pistol  Joseph 
Sonta,  who  almost  Immediately  died.  For 
this  homicide  she  was  Indicted,  tried,  and 
convicted  of  murder  In  the  first  degree.  The 
Judgment  entered  upon  this  conviction  Is 
brought  into  this  court  by  this  writ  of  error. 

The  first  assignment  of  error  pressed  on 
behalf  of  the  defendant  Is  that  the  court 
erred  in  permitting  the  Indictment  to  be 
amended.  The  defendant  was  indicted  for 
killing  John  Sonta.  It  appeared  upon  the 
trial  that  the  name  of  tbe  deceased  was 
"Ouieseppe,"  the  Italian  equivalent  for  tbe 
nngllsb  "Joseph,"  instead  of  "John"  Sonta. 
Being  moved  by  the  prosecutor,  the  court 
directed  that  the  name  of  the  deceased  be 
changed  from  "John"  to  "Joseph."  It  is  not 
denied  that  the  terms  of  the  thirty-fourth 
section  of  the  criminal  procedure  act  (Rev. 
Laws  1898,  p.  878),  if  constitutional,  con- 
ferred power  upon  the  court  to  direct  this 
amendment  This  section  provides  that.  If 
there  shall  appear  to  be  a  variance  betweoi 
the  statement  in  any  Indictment  and  the 
evidence,  in  the  name  or  description  of  any 
person  aJIeged  to  be  injured  by  the  commis- 
sion of  the  offense.  It  shall  be  lawful  for  the 
court,  if  it  shall  consider  such  variance  not 
material  to  the  merits  of  the  case  and  that 
the  defendant  cannot  be  prejudiced  thereby 
in  his  defense  on  the  merits,  to  order  the 
indictment  to  be  amended.  The  Insistence  is 
that  the  Legislature  had  not  the  ability  to 
equip  the  court  with  power  to  change  an  in- 
dictment which  charged  a  crime  upon  one 
person  Into  an  Indictment  which  charged  a 
crime  upon  another  person.  If  the  legisla- 
tion Is  Invalid,  It  Is  because  of  the  constitu- 
tional provision  that  no  person  shall  be  held 
v  to  answer  for  any  criminal  offense  except 
on  tbe  presentment  or  indictment  of  a  grand 
Jury.  The  grand  Jury  presented  the  defend- 
ant for  killing  a  person  whose  Identity  was 
certain.  It  was  a  person  whose  name  was 
disclosed  upon  the  trial  to  be  "Joseph"  in- 
stead of  "John"  Sonta.  The  grand  Jury  knew 
that  It  was  this  person  who  was  killed,  and 
the  defendant  knew  it  The  amendment 
did  not  change  the  Identity  of  the  deceased, 
but  (mly  designated  It  in  conformity  with 
tbe  facts  developed.  Nor  was  the  man's 
name  an  essential  part  of  the  Indictment 
In  describing  the  crime.  If  the  name  of  the 
deceased  had  been  undlscoverable,  the  de- 
fendant could  have  been  indicted  for  killing 
a  person  unknown.  1  Bishop,  Criminal  Pro- 
cedure, I  48S.  There  can  be  no  doubt  that 
on  the  discovery  of  the  real  name,  that  name 
oonld  have  been  Inserted  in  the  indictment 
by  amendment  Tbe  point  now  under  consid- 
eration was  made  in  the  case  of  People  v. 
Johnson.  104  N.  T.  218-216,  10  N.  BL  600, 
and  it  was  held  upon  grounds  entirely  sat- 
isfactory that  the  amendment  being  allowed 


vtniet  circumstances  which  assured  to  the 
accused  party  a  full  and  fair  hearing  upon 
the  only  issue  upon  which  the  plea  was  mate- 
rial, tbe  amendment  was  within  the  power 
of  tbe  court  There  is  a  line  of  cases  hold- 
ing that  when  permitted  by  a  statute,  a 
court  has  the  power  to  change  the  name  of 
the  person  upon  whom  injury  has  been  in- 
flicted or  the  name  of  the  owner  of  proper- 
ty which  has  been  the  subject  of  larc«iy 
or  other  criminal  act  State  t.  Hanks,  S9 
La.  Ann.  234, 1  South.  458 ;  People  v.  Herman. 
45  Hun,  175 ;  Oarvln  v.  State,  52  Miss. 
207;  Miller  v.  State,  68  Miss.  221,  8  South 
278;  SUte  v.  Craighead,  32  Mo.  561;  State 
▼.  Casavant  64  Vt  406,  23  Atl.  636;  Rough 
V.  Commonwealth,  78  Pa.  495.  There  was 
no  error  In  directing  the  amendment 

The  remaining  assignments  of  error  are  di- 
rected to  the  all^^  erroneous  exclusion  of 
proffered  testimony,  to  the  reception  of  In- 
competent testimony,  and  to  alleged  errors  in 
the  charge  of  the  trial  Justice.  A  proper  ap- 
preciation of  these  assignments  requires  a 
brief  statement  of  the  homicidal  occurrence. 
Joseph  Sonta  was  a  married  man  living  near 
the  family  of  John  and  Antoinette  Tolla. 
The  latter  lived  in  two  rooms  over  a  store. 
They  were  all  Italians,  and  were  intimate. 
About  1  o'clock  in  the  afternoon  of  Mardi 
4th,  Joseph  Sonta  went  to  the  rooms  of  tbe 
ToUao,  where  the  Tollas,  husband  and  wife, 
were.  He  sat  down  in  a  rodclng-chalr.  Af- 
ter a  little  while  the  wife  left  the  room  and 
went  over  to  the  house  of  Sonta,  where  she 
saw  Mrs.  Sonta  and  her  daughter  Annie.  Af- 
ter conversing  with  them  a  short  time,  she 
returned  to  her  rooms  and  found  Joseph 
Sonta  still  sitting  in  the  ro<^ing-chalr  smok- 
ing a  pipe.  She  approached  Sonta  and  shot 
him,  killing  him  almost  instantly.  On  her 
trial  her  defense  was  that  she  killed  Sonta  la 
defense  of  her  honor  and  her  llf&  She  as- 
serted that  the  reason  slie  shot  him  was  that 
he  wanted  to  take  her  honor  away  from  her, 
and  that  he  wanted  to  kill  her.  For  the  pur- 
pose of  showing  the  probability  that  she 
could  have  reasonably  thought  her  honor  or 
her  life  was  in  peril  at  the  time  she  fired, 
testimony  was  tendered  to  show  previous 
talks  and  conduct  by  Joseph  Sonta,  exhibit- 
ing a  desire  to  dishonor  her.  The  assign- 
ments from  tbe  sixth  to  the  sixteenth  Inclu- 
sive, are  directed  to  the  exclusion  by  the  trial 
Justice  of  questions  to  the  defendant  Inquir- 
ing if  Sonta  and  she  bad  had  trouble,  and 
what  happened,  and  whether  Sonta  had.asked 
her  to  have  sexual  intercourse,  and  whether 
Sonta,  at  one  time  when  her  husband  was 
absent,  had  come  Into  her  house  and  attempt- 
ed to  drag  her  into  the  bedroom  and  have 
intercourse  with  her,  and  respecting  state- 
ments she  had  made  to  the  wlf«  of  Sonta. 
The  last  question  was  designed  to  show  the 
probability  of  such  antecedent  conduct  of 
Sonta,  and  such 'antecedent  talk  and  conduct 
were  designed  to  show  that  the  defendant 
having  knowledge  of  the  disposition  of  Sou* 
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ta,  conid  hare  reasonably  inferred  from  wbat 
oocnrred  at  tbe  time  of  the  homicide  that  her 
life  or  honor  was  In  eminent  danger. 

This  line  of  proffered  testimony  stands  np- 
«i  the  same  footing  as  offers  to  prove  prevl- 
oas  threats  by  tbe  deceased  in  homicide  cases, 
or,  by  the  prosecator  In  cases  of  assault 
where  the  def  aidant  sets  op  that  he  acted  In 
self-defense.  That  prevlons  threats  or  acts 
of  ylolence  afford  no  jnstiflcatlon  for  an  as- 
saalt  or  homicidal  act  is  entirely  settled. 
Wharton's  Criminal  Evidence,  i  757;  Whar- 
ton's Homicide,  H  482,  606.  If  all  the  testi- 
mony Inferentlally  possible,  in  the  light  of 
what  was  offered  and  overruled,  had  been 
Introduced,  It  would  not  in  Itself  have  afford- 
ed tbe  slightest  ground  of  Justification  for 
'Uils  homicide.  Such  a  Justification  must 
have  arisen  from  what  occurred  at  the  time 
the  shot  was  fired.  The  testimony  of  the 
previous  acts  and  threats  was  only  admis- 
sible to  Illustrate  some  possible  feature  of 
the  actual  occurrence,  which  might,  if  thus 
illustrated,  have  led  the  Jury  to  believe  that 
tbe  defendant  had  reasonable  ground  to  con- 
clude that  her  life  or  her  honor  was  so 
m^iaced  as  to  excuse  the  shooting.  If  it 
bad  appeared  that  Sonta  was  asleep,  and  she, 
knowing  hlis  to  be  asleep,  bad  shot  him,  it 
wotii'l  be  absurd  to  say  that  any  previous  act 
of  his,  however  bad,  ^ould  have  Justified  the 
shooting  or  modified  the  degree  of  criminality. 
Under  such  a  condition  of  affairs,  tbe  proof 
of  such  acts  would  have  been  legally  worth- 
less as  a  basis  for  a  legal  verdict,  and  so 
Irrelevant  It  seems  to  be  the  logical  con- 
clusion that,  unless  at  tbe  time  of  tbe  homi- 
cide the  deceased  did  something  to  Indicate 
a  present  intention  to  harm  the  defendant, 
there  is  nothing  upon  which  the  precedent 
acts  can  cast  any  light  There  must  be 
some  present  word  or  movement  to  be  inter- 
preted in  the  light  of  this  knowledge  of  the 
disposition  of  the  deceased.  This  view  Is 
sui^orted  by  a  great  wefgfat  of  authority. 
State  V.  Reed,  137  Mo.  125-137,  38  S.  W.  574; 
State  V.  Byrd,  121  N.  C.  684,  28  S.  E.  353; 
State  V.  McGonlgle,  14  Wash.  594r-599,  4S 
Paa  aO;  State  v.  Jackson,  S3  La.  Ann.  1087; 
State  V.  Janvier,  37  La.  Ann.  646;  State  v. 
Prltcbett  22  Ala.  39,  58  Am.  Dec.  250;  Har- 
rison V.  State,  24  Ala.  71,  60  Am.  Dec.  450; 
Hnghey  v.  State,  47  Ala.  97;  Creswell  v. 
State,  14  Tex.  App.  1;  West  v.  State,  18 
Tex.  App.  644;  Myers  v.  State,  33  Tex. 
525 ;  Evans  v.  State,  44  Miss.  762 ;  State  v. 
Scott,  26  N.  C.  409,  42  Am.  Dec.  148.  In  the 
state  of  Mew  York,  where  it  Is  permissible 
to  show  the  reputation  of  the  assailant  who 
was  killed  for  quarrelsomeness  and  vlndlc- 
tlveness,  it  was  held,  in  Thomas  v.  People, 
67  N.  X.  222,  that  such  testimony  was  only 
admissible  when  It  was  shown  that  the  as- 
sault had  been  committed  or  threatened  at 
tbe  time  when  the  homicide  was  committed, 
or  immediately  preceding  it  or  was  intimate- 
ly connected  with  It  so  as  to  Justify  the  tak- 
ing of  life  in  self-defense.    Such  testimony 


was  held  to  be  rightly  excluded  in  Abbott  ▼. 
People,  86  N.  T.  460-470,  because  there  was 
no  tn^ound  for  claiming  that  the  act  was  com- 
mitted In  self-defense.  To  the  same  purport 
is  a  long  array  of  cases  dted  by  Mr.  Kerr, 
in  his  article  on  homicide.  Bncy.  [^  (Ist 
Bd.)  684,  685. 

Turning  to  the  evidence  of  what  occurred 
at  the  time  of  this  homicide,  I  am  unable 
to  discover  any  act  or  word  by  Sonta,  which, 
whatever  his  previous  conduct  may  have  been, 
can  be  forced  into  a  suggestion  of  then 
present  harm  to  the  defendant  Tbe  defend- 
ant herself  gives  the  following  account  of 
the  affair:  She  says  that  Sonta  came  to  her 
house  about  half  past  1  o'clock;  that  ber 
husband  was  lying  on  a  trunk  and  he  went 
away  at  once.  She  says  that  Sonta  asked 
what  ToUa  always  went  away  for,  when  he 
(Sonta)  came  In;  and  she  told  him  that  It  was 
on  account  of  his  (Sonta's)  coming.  Then 
Sonta  said  something  about  kiUing  her  hus- 
band or  "my  wife"  and  that  she  said  to  him: 
"You  want  to  take  these  things  out  of  your 
head,  or  I  will  let  you  go  out  of  my  house 
with  your  face  broke"  Then  he  said:  "Be^ 
Ing  you  are.  I  will  have  to  post  you  some 
way,  or  shoot  you.  Then  I  do  what  I  wish 
to,  and  shoot  myself."  She  says  that  he  had 
a  revolver  in  one  hand  and  a  bunch  of  money 
in  the  other  hand.  At  that  moment  Sonta's 
six  year  old  son  came  in,  and  Sonta  shoved 
the  revolver  In  one  pocket  and  the  money  in 
another  pocket  She  says  that  the  boy  began 
to  cry  because  of  some  remarks  of  his  father, 
and  that  she  went  into  another  room  and  got 
a  cake  for  the  child,  and  at  the  same  time 
got  a  revolver  and  put  it  in  ber  pocket  She 
went  out  of  the  room  and  met  her  husband 
coming  in  the  house  She  then  went  out  of 
the  bouse  and  over  to  Sonta's  house,  where 
she  remained  for  some  time  talking  with  Mrs. 
Sonta  and  her  daughter  Annie.  She  returned 
and  foxmd  Sonta  sitting  down  alongside  of 
a  closet  with  his  shoulder  towards  the  bed- 
room door,  smoking.  She  says  that  her  hus- 
band was  asleep,  and  little  Rocco  was  play- 
ing with  her  children.  She  said  that  when 
she  got  to  the  table  she  stopped,  and  Sonta 
turned  towards  her,  and  "he  was  all  of  a 
color,  and  he  put  his  bands  to  bis  prick,  and 
he  says,  'Look  what  I  got  to  suffer:  Look 
wbat  I  got  to  suffer!'  His  eyes  were  all 
mixed  up,  looked  at  one  time  be  was  red, 
and  another  time  he  was  pale."  Then  she 
shot  him,  because  if  she  did  not  do  what  she 
did  he  would  have  shot  ber  and  her  husband. 
She  said  that  he  said  one  word  after  she  shot 
him:  "You  done  me  before  I  done  you." 
Immediately  after  tbe  shots  were  fired,  Sonta 
was  found  sitting  in  the  rocklng-cbair  with 
his  legs  crossed,  with  a  briar  piTpe  in  his 
right  hand,  and  with  his  bead  upon  bis 
breast  The  autopsy  showed  four  superficial 
wounds,  two  where  a  bullet  had  entered  the 
temple,  gone  through  the  brain,  and  out  under 
the  left  Jaw.    No  pistol  seems  to  have  been 
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found  otb&:  than  the  one  used  by  the  defend- 
ant Her  account  of  Sonta's  exhibiting  a  pistol, 
as  well  as  her  statement  of  his  remark  after 
be  was  shot  through  the  brain,  is  manifestly 
fanciful.  But,  taking  her  story  as  she  told 
it,  it  appears  that,  after  Sonta's  exhibition 
of  the  pistol,  she  procured  her  own  pistol  and 
went  over  to  Sonta's  house,  where  she  re- 
mained for  some  time,  and  after  she  returned 
she  shot  Sonta  as  he  was  sitting  crosslegged 
in  the  rocking-chair  with  his  pipe  in  his 
right  hand;  her  husband  being  present  The 
only  act  or  word  of  Sonta's  at  that  time  was 
his  placing  his  hand  upon  his  person,  coupled 
with  the  remark,  "See  what  I  got  to  suffer." 
From  this  account,  nothing  that  he  did  at 
the  time  could  afford  a  Justification  for  her 
act;  and  it  is  impossible  for  me  to  conceive 
how  any  previous  conduct  could  change  the 
significance  of  what  he  did  so  as  to  afford 
such  a  justification. 

It  is  insisted  by  counsel  for  the  plaintiff 
in  error  that  she  should  have  been  permitted 
to  show  that  she  bought  the  pistol  for  the 
purpose  of  defending  herself  against  Sonta; 
and  that  the  previous  acts  and  words  of  Sonta 
were  relevant  to  show  that  she  had  ground 
for  believing  her  person  was  in  dang^.  It 
seems  sufficient  to  say  that,  it  appearing  that 
she  did  not  employ  the  pistol  In  her  self-de- 
fense, her  motive  In  buying  it  became  im- 
material. As  a  support  to  the  plea  of  self- 
defense,  the  offers  were  rightly  excluded. 
Nor  do  I  perceive  that  the  offers  were  admis- 
sible to  show  the  degree  of  her  criminality. 
The  offers  excluded  were  directed  entirely 
to  the  proof  of  self-defense.  It  could  not 
operate  to  reduce  the  grade  of  crime  to 
manslaughter.  Nothing  occurred  at  the  time, 
even  In  the  light  of  any  previous  words  or 
conduct  of  the  deceased,  which  would  operate 
to  so  modify  the  degree  of  criminality. 
Neither  words  nor  indecent  actions,  unless 
accompanied  by  actual  or  threatened  assault, 
afford  provocation  sufficient  to  reduce  an  in- 
tentional killing  to  manslaughter.  Nor  would 
such  proffered  evidence  be  evidential  in  re- 
spect to  the  defendant's  premeditation.  The 
ground  of  the  offer  was  to  show  that  she 
bought  the  pistol  to  use  in  self-defense  only; 
but,  as  already  remarked,  she  did  not  use  It 
In  self-defense.  She  had  Just  previously  to 
the  homicide  armed  herself  with  it,  admit- 
tedly to  use  upon  Sonta.  She  went  to  Sonta's 
house,  remained  there  for  some  time,  and 
then  returned  to  her  own  house,  and,  without 
Justification,  shot  him.  Neither  the  previous 
conduct  of  Sonta,  nor  the  fact  that  such 
conduct  caused  her  to  purchase  the  pistol, 
could  in  the  least  modify  the  significance  of 
her  conduct  at  the  time. 

It  Is  also  assigned  for  error  that  the  trial 
Justice  improperly  permitted  a  boy  six  years 
old  to  testify  for  the  state.  The  boy  appears 
to  have  been  unusually  precocious  and  to 
have  been  qualified  by  Intelligence  and  by 
a   knowledge   of   the   sanction   requisite   to 


equip  him  with  eligibility  as  a  witness.  Tbe 
question  whether  he  should  be  permitted 
to  testify  was  within  the  discretion  of  tbe 
trial  Justice,  and  that  discretl<m  was  not 
abused.  Tbe  law  fixes  no  precise  age  wlthta 
which  children  are  absolutely  excluded  from 
giving  evidence.  Taylor  on  Bvldence,  1877; 
Roscoe,  Crlm.  Bv.  p.  106;  Wheeler  v.  U.  S., 
159  n.  S.  623,  16  Sup.  Ct  93,  40  L.  Ed.  244. 

In  respect  to  the  asslg^nments  directed  to 
alleged  errors  in  the  charge,  it  la  sufflcioit 
to  say  that  the  law  was  accurately  and 
carefully  charged.  There  is  no  assignment 
respecting  It  which  is  of  sufficient  Importance 
to  require  an  extended  consideration. 

The  Judgment  should  be  affirmed. 

DIXON,  BOOERT,  VREDENBURaH,  and 
VROOM,  33.,  dissait 

GARRISON,  J.  (dissenting).  I  think  that 
the  excluded  testimony  (1)  as  to  anteced- 
ent sexual  assaults  and  indignities,  and 
(2)  as  to  the  purpose  for  which  the  de- 
fendant bought  the  pistol,  should  have  been 
admitted,  not  as  tending  to  Justify  the  homi- 
cidal act,  but  because  of  the  obvious  t>earlzis 
of  such  testimony  upon  the  degree  of  the 
defendant's  crim&  The  defendant  was  prop- 
erly convicted  of  the  crime  of  murder ;  wheth- 
er she  was  guilty  In  theJSrst  degree  depended 
upon  her  state  of  mind  when  she  shot  Sonta. 
The  testimony  that  was  permitted  to  go  to 
the  Jury  was  entirely  consistent  with  the 
conclusion  reached  by  it,  vis.,  that  hex  state 
of  mind  on  that  occasion  was  one  evincing 
deliberation  and  premeditation ;  but  had  the 
excluded  testimony  been  admitted,  the  ver- 
dict upon  this  vital  point  might  have  been 
different  What  effect  a  prolonged  and  p^- 
slstent  course  of  efforts  to  debauch  a  woman 
will  have  upon  her  state  of  mind  is  one 
question;  but  to  say  that  it  is  the  saxne 
result  that  would  follow  from  a  single  solici- 
tation appears  to  me  to  be  entirely  unsup- 
portable.  Especially  is  this  so  if,  in  the 
course  of  such  persecution,  the  woman,  hav- 
ing armed  herself,  shoots  her  persecutor  ap- 
parently upon  such  single  solicitation. 

As  this  case  was  tried,  one  strong  element 
of  premeditation,  perhaps  the  strongest  was 
the  purchase  of  the  pistol;  but  I  cannot 
agree  that  because  the  pistol  was  not  used 
In  self-defense  it  may  not  have  been  par- 
chased  with  that  object,  and,  if  it  was,  then 
this  strong  element  of  premeditation  drops 
out  of  the  case,  or  at  least  ]a  rendered 
doubtful 

I  think  also  that  the  defendant  should 
have  beea  allowed  to  show  the  persistence 
of  Sonta's  antecedent  solicitations  and  ac- 
companying threats  and  assaults.  Whether 
what  occurred  Just  at  the  time  of  the  shoot- 
ing was  an  isolated  Instance  of  Indignity, 
or  whether  it  was  the  climax  of  a  long 
course  of  like  assaults  upon  her  chastity, 
to  which  the  woman  had  been  subjected, 
makes,  In  my  opinion,  a  world  of  difference 
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in  reaching  a  correct  estimate  of  the  state 
of  mind  likely  to  be  induced  In  her.  In  the 
latter  case,  tbe  persistence  of  the  debaucher, 
the  constant  repetition  of  tbe  Insnlt,  the 
inability  of  the  wife  to  pnt  an  end  to  the 
Indignity  even  In  her  husband's  presence,  are 
of  the  Tory  essence  of  tbe  question  as  to 
tbe  state  of  mind  engendered  In  her  upon 
that  repetition  of  the  ofFense  that  proved 
to  be  the  last 

A  Judicial  ruling  that  excludes  that  which 
is  essential  to  a  correct  estimate  of  the 
woman's  mental  state,  and  admits  only  the 
culminating  act — the  last  straw,  as  it  were — 
is  based  upon  a  faulty  psychology,  and,  as 
the  distinction  between  tbe  degrees  of  mur- 
-der  is  at  bottom  a  psychological  question, 
such  ruling  must  likewise  be  erroneous  in 
point  of  law. 

Upon  these  considerations  I  shall  vote  to 
reverse. 


MAGUTH  T.  BOARD  OF  CHOSEN  FREB- 
HOLDERS  OF  PASSAIC  COUNTY. 

{Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27,  1905.) 

1.  Bbiogis—Defkctb— Liability  or  Cottutt 

— OOI.VSBT8. 

The  twenty-first  section  of  the  road  act  of 
March  28,  1858  (Gen.  St  p.  2844),  and  the 
sappleme&t  to  the  bridge  act,  passed  March  IS, 
1880  (Gen.  St  p.  807),  apply  only  in  cases 
where  parties  have  sustained  damage  through 
the  neglect  of  duties  owed  to  the  goieral  pub- 
lic. They  do  not  apply  to  a  case  where,  by 
reason  of  the  smallness  of  a  colvert  under  a 
bridge,  the  water  of  the  stream  beneath  is 
backed  np  on  private  property. 

[Ed.   Note. — For  cases   in   pofait,   see  vol.   8, 
Cent.  Dig.  Bridges,  IS  60-62,  64.] 

2l  Apfxai^Issues  IK  TaiAi.  Coubt— LnoTA- 

TiON  OF  Review. 

When,  In  opposition  to  a  motion  of  non- 
snlt,  the  plaintiff  expressly  based  his  right  of 
action  on  a  particular  ground,  this  court  on 
error  will  confine  its  consideration  of  the  merits 
«f  the  Judgment  to  that  ground. 

Pitney,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Anna  Maguth  against  the  board 
•of  chosen  freeholders  of  the  county  of  Pas- 
saic. Judgment  for  defendant,  and  plain- 
tiff brings  error.    AfSrmed. 

William  W.  Watson  and  Robert  R.  Wat- 
son, for  plalntltC  in  error.  Harry  Meyers,  for 
.defendant  In  error. 

DIXON,  J.  In  an  action  brought  in  the 
Sapreme  Court  the  plaintiff  complained  that 
the  IxMird  of  chosen  freeholders  of  Passaic 
county,  in  building  a  public  bridge  over 
Weasel  brook  in  said  county,  had  made  the 
culvert  too  small  for  the  passage  of  tbe 
water  after  heavy  rains,  and  consequently 
the  water  was  backed  up  over  the  plaintiff's 
land.  At  tbe  trial  of  the  case  in  the  Passaic 
circuit  tbe  plaintiff's  counsel,  in  response  to  a 
motion  for  nonsuit,  stated  that  he  sought 
t»  recover    under  the   supplement,   passed 


March  16,  1860,  to  "An  act  respecting 
bridges"  (Gen.  St  p.  307),  which  enacts  that 
"in  all  cases  where  a  township  or  board  of 
chosen  freeholders  of  a  county  are  charge- 
able by  law  with  the  erection,  rebuilding  or 
repair  of  any  bridge  or  bridges,  and  the  said 
township  or  board  of  chosen  freeholders 
shall  wrongfully  neglect  to  erect,  rebuild  or 
repair  the  some,  by  reason  whereof  any  per- 
son or  persons  shall  receive  injury  or  dam- 
age in  his  or  their  persons  or  property,  he 
or  they  may  bring  an  action,"  etc.,  "against 
said  township  or  board  of  chosen  freeholders, 
and  recover  Judgment  to  the  extent  of  all 
such  damage,"  etc  A  nonsuit  being  there- 
upon ordered,  the  plaintiff  sued  out  the 
present  writ  of  error  to  reverse  that  deter- 
mination upon  an  exception  taken  thereto. 

Under  the  settled  rule  of  practice  in  this 
court,  to  consider,  in  favor  of  the  party  re- 
lying upon  an  exertion,  only  those  points 
-which  were  presented  on  bis  behalf  In  the 
trial  court  we  must  leave  out  of  view  the 
question  whether  tbe  matter  complained  of 
would  entitle  the  plaintiff  to  redress  under 
tbe  common  law,  and  confine  ourselves  to  the 
sight  afforded  by  the  statute.  Van  Alstyne 
V.  Franklin  Council,  69  N.  J.  Law,  672,  58 
Atl.  818.  In  Freeholders  of  Sussex  v.  Stra- 
der,  18  N.  J.  Law,  108,  35  Am.  Dec.  630,  de- 
cided A.  D.  1840,  wherein  the  plaintiff  sought 
to  recover  damages  for  an  Injury  suffered 
because  of  the  defective  condition  of  a  pub- 
lic bridge  over  which  he  was  traveling.  It  was 
adjudged  that  the  duty  of  the  chosen  free- 
holders respecting  bridges  was  a  public  duty, 
and  that  although  a  private  action  might 
be  nrnintained  against  a  public  corporation 
for  its  violation  of  a  duty  owed  by  it  to  an 
Individual,  such  an  action  could  not  be  main- 
tained for  the  violation  or  nonperformance 
of  a  public  duty.  The  same  doctrine  was  en- 
forced in  Cooley  v.  Freeholders  of  Essex, 
27  N.  J.  Law,  416,  decided  In  February,  1859. 
The  propriety  of  these  adjudications  upon 
tbe  principles  of  tbe  common  law  has  al- 
ways been  recognized  by  tbe  courts  of  this 
stale.  To  relieve  the  hardship  of  this  legal 
situation,  we  think,  the  twenty-first  section 
of  the  road  act  of  March  28,  1858  (Gen.  St 
p.  2844),  was  passed,  within  a  few  weeks 
after  the  Judgment  in  Cooley's  Case,  and  In 
the  following  year  the  ,more  comprehensive 
statute  above  set  forth.  Tbe  first  of  these 
enactments  applied  only  to  damage  happen- 
ing to  persons  or  property  while  passing  over 
a  bridge,  because  of  its  Insufficiency  or  want 
of  repair  (Livermore  v.  Freeholders  of  Cam- 
den, 29  N.  J.  Law,  246),  while  the  later  act 
extended  to  any  person  or  property  Injured 
through  the  wrongful  neglect  of  duty,  and 
Included  the  duty  to  build  bridges  as  well  as 
the  duty  to  maintain  them  In  proper  condi- 
tion. Ripley  V.  Chosen  Freeholders  of  Es- 
sex and  Hudson,  40  N.  J.  Law,  46. 

Since  the  enactment  of  these  laws  many 
cases  have  come  before  our  courts  in  which 
the  plaintiffs  have  Invoked  the  aid  of  tbe 


Digitized  by 


Google 


680 


62  ATLANTIC  EBPORTER. 


OH.  I. 


Etatntea  Llyermore  v.  Freeholders  of  Cam- 
den, 28  N.  J.  Law,  245,  and  31  N.  J.  Law,  607; 
ftlpley  ▼.  Chosen  Freeholdera,  40  N.  J.  Law, 
45;  Jemeo  y.  Monmouth,  62  N.  J.  Law,  21 
Atl.  298,  11  L.  K.  A.  416;  Freeholders  r. 
Hough,  65  N.  J.  Law,  628,  28  Atl.  86;  Mahn- 
ken  T.  Monmouth  County,  62  N.  J.  Law, 
404,  41  Atl.  921;  Mattlage  t.  Freeholders, 
63  N.  J.  Law,  583,  44  AU.  766;  Spencer  v. 
Freeholders,  66  N.  J.  Law.  301,  49  Atl.  483; 
Weeks  y.  Freeholders,  68  N.  J.  Law,  622,  64 
Atl.  826;  Crelghton  y.  Freeholders,  70  N. 
J.  Law,  350,  67  Atl.  870.  In  the  Llyermore 
and  Jemee  Cases  it  was  claimed  that  one 
or  the  other  of  these  statutes  created  a  pri- 
yate  duty  or  was  applicable  to  the  breach 
of  snch  a  duty,  but  In  each  case  the  claim 
was  denied.  The  other  cases  were  i^ll  based 
upon  an  alleged  breach  of  public  duty,  and 
In  more  of  the  Judicial  utterances,  either 
of  the  Supreme  Court  or  of  this  court,  has 
It  been  declared  that  the  Legislature  bad 
Intended  to  do  vaote  than  to  proylde  priyate 
remedies  for  parties  injured  through  the 
neglect  of  those  duties  which,  but  for  the 
statutes,  were  owed  only  to  the  general  pub- 
Ua  So  far  as  private  duties  were  concern- 
ed, the  common  law  afforded  adequate  re- 
lief. The  mischief  to  be  remedied  was  the 
lack  of  redress  to  those  who  sustained  spe- 
cial damage  through  the  neglect  of  public 
duty,  and  the  reasonable  Inference  is  that 
it  was  the  disclosure  and  emphasizing  of  this 
mischief,  by  the  decision  in  the  Strader  and 
Cooley  Cases,  which  forthwith  resulted  In 
these  remedial  statutes.  We  think  they 
should  not  be  extended  beyond  the  scope 
thus  Indicated,  and  therefore  it  was  rightly 
determined  that  they  did  not  apply  to  the 
damage  alleged  by  the  plaintiff  in  this  case; 
The  Judgment  of  nonsuit  is  affirmed. 

PITNBY,  J.,  dissents. 


CHAMBERLAIN  y.  CHAMBERLAIN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27,  1906.) 
Mabbiaob— Vaijditt. 

When  a  man  and  a  woman  Intend  to  marry 
and  llye  together  as  husband  and  wife,  but  their 
intent  is  frustrated  by  the  existence  of  some 
unknown  impediment,  when  the  impediment  is 
removed  and  it  is  shown  that  the  same  intent 
continues,  their  relations  are  lawful. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Marriage,  gg  61,  100,  108.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Mary  CThamberlaIn  against  Stroud 
H.  Chamberlain.  Decree  for  plaintiff  (59  Atl. 
813),  and  defendant  appeals.    Affirmed. 

Elmer  King,  for  appellant  Peter  J.  McOln- 
nlss  and  John  M.  Ward,  for  respondent 

GARRETSON,  J.  The  complainant  filed 
her  bill  against  the  defendant  under  the 
twentieth  section  of  the  divorce  act,  alleg- 


ing that  her  husband  has  left  her  and  re- 
fuses to  support  her,  and  praying  for  anmwrt 
and  maintenance. 

The  only  defense  which  it  is  necessary  to 
consider  Is  that  the  defendant  is  not  the 
husband  of  the  complainant,  and  therefore 
Is  not  liable  to  support  her.  The  complain- 
ant, under  her  maiden  name  of  Mary  Walsh, 
married  William  Tissell  March  29,  18T1. 
William  Tissell  left  Mary  Tissell  March  12 
or  15,  1877,  and  went  to  St  Louis,  and 
thence  to  Oak  Grove,  Tex.  About  July,  1877, 
a  letter  was  received  by  Maiy  Tissell  from 
William  Tissell.  Mary  Tissell,  tmder  the 
name  of  Mary  Walsh,  was  married  to  Stroud 
H.  Chamberlain,  April  4,  1880,  by  a  clergy- 
man In  the  city  of  Brooklyn.  On  Uaj  8, 
1880,  the  complainant  under  the  name  of 
Mary  Tissell  filed  a  petition  for  divorce  upon 
the  ground  of  desertion  against  William 
Tissell,  and  decree  was  granted  thereon 
June  30,  1881.  Prior  to  the  marriage  of  the 
complainant  and  defendant,  in  1880,  they 
both  believed  that  William  Tissell  was  dead, 
and  they  continued  in  that  belief  until  after 
the  present  suit  was  Instituted,  when  there 
was  evidence  to  show  that  he  was  still  alive. 
If  William  Tissell  was  alive  In  April,  1880, 
when  the  complainant  was  married  to  the 
defendant,  that  marriage  was  Invalid.  When 
the  Impediment  of  her  former  marriage  was 
removed  by  the  decree  of  divorce,  then  the 
complainant  might  legally  become  the  wife 
of  the  defendant.  The  complainant  teatlfled 
that,  while  she  believed  Tissell  was  dead 
when  she  married  Chamberlain,  she  procored 
the  divorce  from  Tissell  for  the  reason  tbat 
she  and  Chamberlain  talked  of  getting  a  lit- 
tle property,  and  she  was  afraid  that  some- 
thing might  occur  that  might  do  harm  in 
that  way.  After  the  complainant  and  de- 
fendant were  married  in  1880,  they  lived  to- 
gether as  husband  and  wife  until  the  separa- 
tion which  occurred  shortly  before  the  com- 
mencement of  this  suit  Each  supposed  tbat 
the  relationship  between  them  was  lawful 
and  that  of  husband  and  wife.  He  address- 
ed her  and  Introduced  her  as  his  wife.  She 
addressed  him  and  introduced  him  as  ber 
husband.  They  gave  a  mortgage  npon 
property  of  the  defendant  June  25,  1885,  In 
which  she  is  described  as  his  wife  and  'which 
she  acknowledged  as  his  wife.  From  the 
time  of  the  marriage.  In  1880,  to  the  com- 
mencement of  the  suit,  it  was  the  intention 
of  both  the  complainant  and  the  defendant 
as  they  state,  that  their  relations  should  be 
lawful,  and  not  meretricious.  They  were 
by  law,  meretricious,  however,  down  to  the 
time  of  the  divorce  of  Tissell,  because  of 
Tissell  living;  but.  the  Impediment  which 
rendered  them  meretricious  having  been  re- 
moved and  the  lawful  intent  still  continuing. 
It  would  be  unjust  not  to  give  that  Intent 
effect  If  possible 

In  connection  with  the  Intent  of  both  par- 
ties as  admitted  by  them,  we  have  evidence 
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to  show  that  they  manifested  that  intent  to 
others  after  the  divorce  in  rach  way  as  to 
fnlly  establlah  the  legality  of  their  relation- 
ship. Bmlly  J.  Campbell  testifies  that  the 
defendant  on  one  occasion,  in  presence  of  his 
wife,  said:  "Here  is  Mary's  divorce  from 
taer  first  husband.  I  would  not  have  shown 
it  to  you,  but  you  knew  her  first  husband, 
and  I  want  you  to  know  she  is  my  legal 
wife,"  Mary  Booth  testified  to  an  occasion 
when  both  were  present,  and  she  had  been 
told  by  one  of  the  neighbors  that  Mrs.  Cham- 
berlain bad  been  divorced,  and  says:  "She 
felt  BO  badly.  They  came  down  and  said 
they  had  the  divorce  papers,  and  were  willing 
for  us  to  see  them,  because  father  made  the 
lease.  They  were  anxious  for  us  to  know 
they  were  married."  And  Mr.  Chamberlain 
"said  she  was  his  wife,  and  she  felt  bad 
and  cried,  and  be  told  her  not  to  worry." 
This  evidence  was  a  manifestation  of  an 
Intent  to  live  together  as  husband  and  wife, 
and  with  the  intention  and  the  actual  so 
living  an  actual  nlarrlage  is  established.  In 
Collins  V.  Voorhees,  47  N.  J.  Eq.  315,  20 
Aa  676,  14  L.  R.  A.  864,  24  Am.  St  R^. 
412,  Chief  Justice  Beasley,  In  an  opinion 
denying  a  motion  for  a  reargnment  speak- 
ing of  the  opinion  of  Lord  Weetbury  in  the 
Breadalbane  Case,  said:  "The  doctrine  of 
that  case  is  supported  by  nothing  that  pre- 
ceded or  that  has  followed  It,  and  Is  alto- 
gether anomalous  and,  as  it  seems  to  me,  It 
was  properly  rejected  by  this  court  In  that 
case  the  court  acted  upon  the  principle  that 
If  a  man  and  a  woman  agreed  to  live  to- 
gether adulterously,  with  a  simulation  of 
marriage,  there  should  be  an  inference  of  a 
subsequent  valid  marriage  from  the  fact  that 
such  simulation  had  been  continued  after  the 
death  of  the  husband  of  the  adulteress.  Why 
such  an  Inference  is  to  be  thus  deduced  is 
not  apparent  unless  it  be  for  the  promotion 
of  adultery.  By  its  prevalence  the  adulter- 
ous purpose  is  converted  Into  a  matrimonial 
purpose  without  a  particle  of  reasonable  evi- 
dence in  support  of  the  alleged  change  of 
intention."  "Lord  Westbury  strangely  com- 
pares the  case  before  him  with  those  In- 
stances where  the  parties  intended  originally 
to  marry,  and  not  to  commit  adultery;  their 
intent  being  frustrated  by  the  existence  of 
some  unknown  obstacle.  And  yet  It  is  pre- 
sumed that  no  one  who  will  look  with  any 
care  Into  the  subject  will  have  the  slightest 
doubt  that  these  two  classes  of  cases  with 
respect  to  the  methods  of  their  proof  respec- 
tively rest  upon  entirely  different  foundations, 
for,  when  the  parties  have  intended  marriage, 
being  ignorant  of  an  existing  impediment 
all  that  is  to  be  established  by  cohabitation 
apparently  matrimonial,  subsequent  to  the  re- 
moval of  such  Impediment  is  the  carrying 
Into  effect  by  the  parties  of  their  original 
purpose;  but  when  the  original  purpose  was 
to  live  in  adultery,  the  evidence  under  simi- 
lar circumstances  must  t>e  sufficient  to  show 
an  abandonment  of  such  purpose  and  the 


execution  of  a  new  one.  These  lines  of  cases 
can  be  confounded  only  by  want  of  careful 
observation  of  the  principles  upon  which  they 
rest"  We  think  that  this  reasoning  of  the 
Chief  Justice  abundantly  sustains  the  com- 
plainant's contention  In  this  case. 
The  decree  below  Is  affirmed. 


GRAHAM  et  aL  v.  SBCURITZ  MUT.  UFB 
INS.    CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  28,  1905.) 

1.  IMSUBAHOS— Waives  or  Conditions. 

An  Insurance  company  may  waive  any  con- 
dition of  a  policy  inserted  therein  for  its  own 
benefit 

[Ed.  Note. — For  cases  In  point  see  voL  28, 
Cent  Dig.  Insurance,  H  Ml.  042.] 

2.  SAHS— FOBFBITUBES. 

Forfeitures  are  not  favored  in  the  law,  and 
courts  are  always  prompt  to  seize  hold  of  any 
circnmstances  to  indicate  an  election  to  waive  a 
forfeiture,  or  an  agreement  to  do  so,  on  which 
the  party  lias  relied  and  acted. 
8.  Same— Waivbb  or  Cohditiorb. 

It  la  always  open  on  behalf  of  the  insured 
to  show  a  waiver  of  the  conditions,  or  a  coarse 
of  conduct  on  the  part  of  the  insarer  from 
which  might  Justly  and  reasonably  be  inferred 
that  a  forfeiture  would  not  be  exacted. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Amelia  M.  Graham  and  E. 
Louise  Klnne  against  the  Security  Mutual 
Life  Insurance  Company.  Judgment  for 
plalntlfFs,  and  defendant  brings  error.  Af- 
firmed. 

This  was  an  action  brought  on  a  policy  of 
life  insurance  providing  for  the  payment  to 
the  plaintiff  of  $10,000  upon  receipt  of  sat- 
isfactory proofs  of  the  death  of  the  insured, 
Theodore  Y.  Klnne.  At  the  trial  at  the 
Passaic  circuit  before  Mr.  Justice  Pitney  and 
a  Jury,  he  denied  the  defendant's  motion  to 
nonsuit  and  on  due  submission  of  the  case 
to  the  Jury,  a  verdict  was  rendered  In  favor 
of  the  plaintiff  for  $9,951.80.  The  policy 
was  Issued  on  or  about  November  16,  1903, 
and  bore  date  August  17,  1903.  The  first  an- 
nual premium  thereon  amounted  to  $429.60. 
It  was  paid  In  part  by  a  credit  of  $97.90, 
the  amount  of  the  unearned  premium  on  a 
policy  previously  held  by  the  insured,  and 
surrendered  and  canceled  when  the  present 
policy  was  issued,  and  by  the  execution  and 
delivery  of  the  following  note:  "Paterson, 
N.  J.,  11—10—1903.  $331.76.  On  February 
15,  1904,  after  date  I  .promise  to  pay  to  the 
order  of  Security  Life  Insurance  Company 
three  hundred  and  thirty  "/loo  dollars,  pay- 
able at  H.  O.,  value  received,  with  interest 
at  six  per  cent  per  annum.  This  note  is 
given  In  payment  of  premium.  [Signed] 
Theodore  Y.  Klnne;"  On  the  5tb  day  of 
February,  1904,  the  following  letter  was  sent 
to  the  Insured  from  the  home  office  of  the 
company:     "Blnghampton,    N.    Y.,    Feb.   5, 
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1901  Dear  Sir:  Tour  note,  dated  Norem- 
ber  10,  1908,  for  $331.76,  with  interest 
amonntiiig  to  $5.19,  will  fall  dne  on  the  ISth 
day  of  February,  1904,  payable  to  Mr.  C. 
Merwln  Turner,  140  Times  Bid.,  New  Tork 
City.  Kindly  give  the  matter  your  prompt 
attention  and  send  check  at  once.  It  is  never 
safe  to  delay  until  the  last  day.  Very  truly 
yours,  L.  B.  Turner."  The  Insured,  on  Feb- 
ruary 15,  1004,  wrote  and  sent  the  follow- 
ing letter :  "February  15,  1904.  Charles  M. 
Turner,  Sec.  M.  Life  Ins.  Co.,  41  Park  Row, 
N.  Y. — Dear  Sir :  On  opening  this  letter  you 
will  he  as  much  disappointed  as  I  by  not 
finding  a  check  contained.  Certainly  your 
disappointment  cannot  be  greater.  It  is  al- 
most impossible  to  make  collections  of  any 
amount  here,  and  I  must  ask  either  exten- 
sion, suspension,  or  the  privilege  of  paying 
a  part  now  and  the  balance  next  month. 
Yours  very  truly,  Theo.  Y.  Klnne,  P."  On 
the  followhig  day  the  following  letter  was 
written  by  C.  Merwin  Turner  to  the  Insured : 
"New  York,  N.  Y.,  Feb.  16,  1964.  Theo.  Y. 
Klnne,  M.  D.,  Paterson,  N.  J. — Dear  Doctor: 
Your  esteemed  communication  of  the  15th 
to  hand,  and  contents  carefully  noted.  If 
you  will  forward  your  check  for  part  of  the 
amount,  I  will  arrange  for  the  extension  of 
the  balance,  and  in  order  to  save  time  kind- 
ly sign  the  Inclosed  note  and  we  will  credit 
you  with  the  amount  of  your  check.  I  regret 
exceedingly  that  collections  in  your  line  are 
poor,  but  have  heard  other  physicians  make 
the  same  remark.  Trusting  that  the  con- 
dition Is  only  momentary,  I  am,  very  truly 
yours,  C.  Merwin  Turner,  Cashier." 

On  the  trial  It  appeared  from  the  testi- 
mony of  the  secretary  of  Dr.  Klnne,  that  she 
opened  the  letter  In  the  doctor's  presence,  and 
there  was  no  note  inclosed,  and  nothing  was 
done  in  reference  thereto.  Dr.  Klnne  died  on 
March  4,  1904.  The  plaintiff  then  offered  in 
evidence  the  following  letter:  "March  8, 
1904.  Security  Mutual  Life  Association,  140 
Times  Building,  New  York,  N.  Y. — Gentle- 
men: March  4,  1904,  Dr.  T.  Y.  Klnne,  of 
Paterson,  N.  X,  died.  Among  bis  insurance 
policies  we  find  one  written  by  your  company. 
Kindly  send  us  papers  for  proof  of  death  and 
oblige.  [Signed]  Mrs.  T.  Y.  Klnne,  Ex.  T. 
Y.  Klnne  Est"  Demand  at  the  trial  being 
made  for  the  original  of  this  letter.  It  was 
not  produced ;  counsel  for  the  Insurance  com- 
pany stating  that  they  had  never  received  such 
a  letter  as  that  On  the  11th  of  March,  1904, 
the  following  letter  was  written:  "New  York, 
N.  Y.,  Mch.  11,  1904.  Dr.  Theo.  Y.  Klnne, 
25  Church  St,  Paterson,  N^  J. — ^My  Dear 
Doctor:  Your  note  of  $831.76  is  due  on  the 
15th,  with  $6.19  interest,  making  a  total  of 
$336.95.  Kindly  give  this  matter  your  at- 
tention. Yours  truly,  0.  Merwin  Turner, 
Cashier."  Subsequently,  and  on  the  14th  of 
March,  1904,  Thomas  P.  Oraham,  the  husband 
of  one  of  the  plaintiffs,  went  to  the  ofiSce  of 
the  company  in  New  York,  saw  Mr.  Turner, 
and  told  him  be  was  ready  to  pay  the  note. 


Turner  did  not  seem  to  know  whether  the 
doctor  was  dead  or  not  Oraham  then  told 
him  that  the  doctor  died  on  the  4th  of  March. 
Turner  said  he  was  sorry,  as  the  doctor  was 
one  of  their  "star"  Insurers  and  their  medical 
examiner  at  one  time.  He  added:  "I  am 
sorry  there  is  going  to  be  any  question  at>out 
it  as  I  do  not  know  whether  we  shall  pay  this 
claim  or  not  I  sliall  liave  to  communicate 
with  the  home  office."  On  the  following  day 
Mr.  Oraham  went  back  to  the  office  and  made 
a  tender  of  the  amount  of  the  note  to  a  young 
lady  who  stood  behiud  the  cashier's  desk,  who 
declined  to  receive  It  because  she  had  been 
instructed  not  to  accept  it  On  the  same  day 
Mr.  Graham  offered  to  pay  $336.95  to  the  de- 
fendant at  Its  home  office,  through  the  West- 
em  Union  Telegraph  Company,  and  defendant 
refused  to  accept  the  money.  To  each  of  the 
letters  above  mentioned  a  stipulation  was 
annexed  in  the  same  terms  as  the  following: 
"It  is  hereby  consented  and  agreed  by  and  be- 
tween the  attorneys  of  the  respective  parties 
hereto,  that  the  letter  hereto  annexed,  dated 
March  11. 1904,  to  Doctor  Theodore  Y.  Klnne- 
signed  by  C.  Merwin  Turner,  Cashier,  is  the 
original  written  by  C.  Merwin  Turner,  Cashier 
of  the  defendant,  on  behalf  of  the  defoidant 
and  tliat  on  the  trial  of  the  above  action  It  is 
agreed  by  said  attorneys  that  said  letter  shall 
be  received  in  evidence  without  proof  of  the 
signature  or  agency  of  said  O.  Merwin 
Turner,  Cashier." 

Eugene  Emley  (Horton  &  Tllton,  on  tbe 
brief),  for  plaintiff  in  error.    Griggs  &  Hard 
ing,  for  defendants  in  error. 

VROOM,  J.  (after  stating  tbe  facts).  Tbe 
assignments  of  error  are  six  in  number ;  tbe 
first  being  to  the  refusal  of  the  court  to  grant 
the  motion  for  a  nonsuit  at  the  close  of  tbe 
plaintlfTs  case,  and  the  remaining  asslgn- 
nienta  were  based  upon  the  charge  of  tbe 
judge. 

The  first  assignment  was  principally  relied 
upon  by  the  plaintiff  in  error  in  the  presenta- 
tion of  the  case  before  this  court  It  was 
as  follows:  "That  at  the  close  of  the  plaln- 
tlfTs  case  the  court  before  whom,"  etc.,  •'re- 
fused to  grant  this  motion  for  a  nonsnlt, 
made  by  the  said  defendant  upon  the  ground 
that  the  policy  of  Insurance  sued  upon  was 
not  any  longer  in  force,  and  that  the  said 
defendant  was  no  longer  legrally  liable  under 
Its  terms,  said  policy  having  been  forfeited 
in  the  lifetime  of  the  insnred,  and  upon  the 
further  ground  that  there  was  no  evldoace 
of  a  legal  tender  of  the  premium  due  there- 
on." In  support  of  this  position  reliance  Is 
had  upon  condition  4,  annexed  to  the  pollcjr 
of  insurance,  and  which  reads  as  follows: 
"Failure  to  pay  any  renewal  premium,  or 
nonpayment  (when  dne)  of  principle  or  in- 
terest, on  any  note  given  in  payment  of  a 
premium  due  under,  or  as  a  charge  against 
this  contract,  or  any  breach  of  warranty 
discovered  within  two  years  from  this  date, 
win  render  it  nnll  and  void,  and  all  pay* 
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ments  theretofore  made  tbereonder  will  be 
forfeited  to  the  company."  And  the  con- 
tention therennder  was  that  the  failure  to 
pay  the  note  when  due  rendered  the  policy, 
under  the  terms  of  the  contract,  absolutely 
onll  and  void;  that  there  was  no  longer  any  le- 
gal liability  on  the  part  of  the  defendant;  and 
that  the  Insurance  upon  the  life  of  the  de- 
c-eased had  then  lapsed,  and  the  rights  of 
the  latter  under  the  iMllcy  were  then  for- 
feited and  gone.  The  correctness  of  this 
position,  as  a  general  rule  relating  to  for- 
feitures of  policies,  and  which  is  held  in  the 
cases  cited  in  this  part  of  the  brief  of  the 
plaintiff  in  error,  will  not  be  disputed.  Ejiick- 
erbodcer  Life  Insurance  Oo.  t.  Pendleton, 
112  U.  S.  686,  5  Sup.  Gt  314,  28  L.  Ed. 
866;  Thompson  t.  Knickerbocker  Life  Ina. 
Co.,  104  D.  a  262,  26  L.  Ed.  766 ;  Pitt  v.  Berk- 
«bire  Ins.  Co.,  100  Mass.  500. 

But  the  facts  of  this  case  preclude  the  ap- 
plication of  this  strict  rule  as  to  forfeiture 
to  this  case.  The  contention  of  the  defend- 
■ants  in  error  is  that  there  bad  been  a  waiver 
'Of  the  forfeiture  clause  In  this  policy,  and 
that  the  question  whether  all  the  acts  of  the 
<}efendant  and  the  insured,  occurring  at  dif- 
ferent times,  did  not  go  to  make  up  a  course 
of  dealing,  respecting  this  contract,  from 
-which  the  waiver  of  strict  payment  of  the 
note  and  forfeiture  might  be  inferred,  and 
that  this  question  was  one  which  should  be 
left  to  the  consideration  of  the  Jury.  It 
has  long  been  a  settled  rule  of  law  that  the 
provisions  of  a  contract  that  are  to  work 
a  forfeiture  are  to  be  strictly  construed. 
Forfeitures  are  never  favored  In  the  law, 
and  attention  was  called  by  counsel  for  de- 
fendants in  error  to  the  fact  that  the  aversion 
-of  courts  to  the  enforcing  of  forfeitures  is 
emphasized  In  contracts  for  insurance  for 
reasons  usually  existing  peculiar  to  those  con- 
tracts. An  examination  of  the  cases,  and 
notably  those  upon  the  brief  of  the  defendant 
In  error,  clearly  demonstrates  the  correctness 
•of  the  principle  above  stated.  In  Hartford 
Life  &  Annuity  Co.  v.  Vnsell,  144  TJ.  S. 
439,  12  Sup.  Ot  671,  36  L.  Ed.  496,  it  was 
held  that  "it  is  always  open  for  the  insured 
to  show  a  waiver  of  the  condition,  or  a  course 
of  conduct  on  the  part  of  the  insurer,  which 
gave  him  a  just  and  reasonable  ground  to 
infer  that  a  forfeiture  would  not  be  exacted, 
and  the  fact  that  defendant,  without  objec- 
tion, had  previously  received  from  the  in- 
sured monthly  dues  after  the  date  on  which, 
by  tlie  terms  of  the  contract,  they  were  pay- 
.able,  was  properly  left  to  the  jury  to  infer 
waiver,"  and  "that  a  waiver  may  arise  by 
express  language  or  by  acts  from  which  an 
intention  to  waive  may  be  inferred,  or  from 
which  a  waiver  follows  as  a  legal  result" 
Again,  in  Hastings  v.  Brooklyn  Life  Ins.  Co., 
138  N.  T.  473,  34  N.  E.  289,  a  premium  note, 
which  contained  a  protision  of  forfeiture  in 
-case  of  nonpayment,  was  not  paid,  and  a 
new  note  given.  The  renewal  note  was  not 
.-paid  when  due,  but  it  was  held  that  "the 


act  of  the  defendant  in  extending  credit  to 
the  insured  for  premiums  falling  due  upon 
the  pledge  of  the  policy  established  a  course 
of  dealing  I>etween  the  parUes  which  it  was 
necessary  to  terminate  in  some  way  before 
the  policy  could  be  treated  as  forfeited  and 
void."  In  the  case  of  Insurance  Company  v. 
Norton,  96  U.  S.  244,  24  L.  Ed.  689,  the 
questions  of  waiver  and  forfeiture  were  ful- 
ly discussed,  and  in  delivering  the  opinion  of 
the  United  States  Supreme  Court  Mr.  Justice 
Bradley  said:  "Forfeitures  are  not  favored 
in  the  law.  They  are  often  the  means  of 
oppression  and  great  injustice.  And,  where 
adequate  compensation  can  be  made,  the  law 
in  many  cases,  and  equity  in  all  cases,  dis- 
charged the  forfeiture  upon  such  compensa- 
tion being  made.  It  is  true  we  held  in  Stat- 
bam's  Case,  93  U.  S.  24,  23  L.  Ed.  789,  that 
in  life  insurance  time  of  payment  is  material, 
and  cannot  be  extended  by  the  courts  against 
the  assent  of  the  company.  But,  where  sucb 
assent  is  given,  the  courts  should  be  liberal 
in  construing  the  transaction  In  favor  of 
avoiding  a  forfeiture."  In  the  case  of  In- 
surance Company  v.  Eggleston,  96  U.  S.  676, 
577,  24  L.  Ed.  841,  Mr.  Justice  Bradley, 
again  speaking  for  the  court,  says:  "For- 
feitures are  not  favored  in  law,  and  courts 
are  always  prompt  to  seize  bold  of  any  cir- 
cumstances to  indicate  an  election  to  waive  a 
forfeiture,  or  an  agreement  to  do  so,  on  which 
the  party  has  relied  and  acted."  See,  also, 
Kenyon  v.  K.  T.  M.  M.  A.  Ass'n,  122  N.  Y. 
247,  26  N.  B.  299;  Spoeri  v.  Mass.  Mut  Life 
Ins.  Co.  (O.  C.)  39  Fed.  752;  Meyer  v.  Knicker- 
bocker Life  Insurance  Co.,  73  N.  T.  516,  29 
Am.  Rep.  200;  Church  v.  Lafayette  Fire  In- 
surance Co.,  66  N.  T.  222.  And  in  this  state. 
In  the  case  of  State  Insurance  Company  v. 
Maackens,  38  N.  J.  Law,  664,  it  was  held 
that  "any  conduct  on  the  part  of  the  company 
or  its  agent,  with  respect  to  their  liability 
on  the  policy,  which  may  reasonably  be  sup- 
posed to  have  induced  the  claimant  to  be- 
lieve that  the  time  for  delivering  the  proofs 
would  not  be  relied  on  by  the  company,  is 
competent  evidence  of  a  waiver  of  strict  ad- 
herence to  time  in  the  presentation  of  proofs" 
— citing  Basch  v.  Humbolt  Fire  Ins.  Co.,  85 
N.  J.  Law,  429,  and  Jones  v.  Mechanics'  Ins. 
Co.,  86  N.  J.  Law,  29,  13  Am.  Rep.  405. 
There  is  always  a  reluctance  on  the  part  of 
courts  to  take  from  the  jury,  as  a  matter 
of  law,  any  facts  or  circumstances  from 
which  a  waiver  may  be  inferred,  and  this 
is  shown  in  the  charge  to  the  jury  in  the 
case  of  Hartford  Life  Insurance  Co.  v.  TTn- 
sell,  quoted  In  Justice  Harlan's  opinion  in 
144  U.  a  439,  12  Sup.  Ct  671,  36  L.  Ed.  496: 
"I  do  not  think  that  any  number  of  instances, 
one  or  more,  can  be  said,  as  a  matter  of 
law,  to  make  or  not  to  make  a  waiver.  It 
is  for  you,  as  reasonable  men,  to  consider 
what  the  company  did  intend — what  would 
its  conduct  make  a  reasonable  man  l>elieve 
in  reference  to  it?" 
Wliat  are^   then,   the   facts  and  drcum- 
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stances  surrounding  tbis  case,  and  whicb  are 
to  be  considered  in  determining  tbe  intent 
of  the  plaintiff  in  error,  to  waive  tbe  forfei- 
ture of  this  policy.  The  testimony  showed 
certain  facts  and  circumstances  which  were 
insisted  upon  by  counsel  toe  defendants  in 
error  as  going  to  show  the  improbability  of 
the  company's  Intent  to  enforce  the  forfeiture 
against  tbe  Insured.  These  facts  were  tbe 
friendly  relations  subsisting  between  Dr. 
Elinne  and  tbe  company;  tliat  be  had  at 
one  time  been  the  medical  examiner  of  the 
company,  and  was  one  of  their  "star"  in- 
surers; that  tbe  company  had  his  note  as 
security  for  the  premium,  which  was  draw- 
ing interest  at  the  rate  of  6  per  cent  per 
annum.  The  contention  of  counsel  was,  as 
stated  in  their  brief,  that  "these  relations 
between  them,  and  tbe  improbability  that 
the  company  would  Intend  to  enforce  a  for- 
feiture which  would  end  these  relations,  are 
themselves  indicia  of  an  intention  to  waive 
the  forfeiture,  if  that  contingency  should 
arise."  While,  perhaps,  not  conclusive  in 
establishing  an  intention  to  waive  the  for- 
feiture, still,  taken  in  consideration  with  the 
correspondence,  it  was  a  matter  for  the  jury 
to  consider  them  when  determining  the  in- 
tention of  the  company.  Tbe  denial  of  the 
motion  to  nonsuit  was  put  by  the  learned 
trial  judge  upon  the  correspondence  between 
Dr.  Klnne  and  the  company,  and  he  held 
that  there  was  a  construction  of  this  evi- 
dence whicb  would  warrant  the  jury  in  find- 
ing that  there  had  been  a  waiver  of  the 
forfeiture  on  the  part  of  the  company.- 

Tbt  first  letter  was  of  tbe  date  of  Febru- 
ary 5,  1903,  and  was  written  to  Dr.  Kinne 
from  Blngbampton,  and  signed  "Lk  B.  Turn- 
er"; the  printed  heading  showing  that  he  was 
assistant  superintendent  of  tbe  company. 
It  called  Dr.  Kinne's  attention  to  the  fact 
that  bis  note  would  fall  due  on  February 
15th,  and  would  be  payable  to  Mr.  O.  Merwin 
Turner,  140  Times  Building,  New  York  City. 
The  letter  desired  the  doctor  to  give  the 
matter  prompt  attention,  and  to  seud  check 
at  once,  and  added,  "It  Is  never  safe  to  de- 
lay until  tbe  last  day";  and  In  commenting 
on  this  letter  the  trial  judge  said:  "But 
tbe  letter  does  not  say  In  terms  that  nonpay- 
ment before  the  last  day,  or  nonpayment  on 
the  last  day,  will  work  a  forfeiture,  and,  of 
course,  this  stipulation  in  clause  4  [of  tbe 
policy]  respecting  premium  payments — tbe 
stipulation  that  nonpayment  when  due  will 
render  the  contract  null  and  void — is  in- 
tended for  the  benefit  of  the  company  and 
may  be  waived  by  the  company."  This  let- 
ter was  from  the  home  office  of  the  com- 
pany, and,  it  seems  to  me,  can  have  but  one 
construction,  and  that  Is  that  C.  Merwin 
Turner  was  the  agent  of  the  company  to 
i^ceive  payment  and  to  deal  with  Dr.  Kinne, 
the  insured,  with  respect  to  such  payment 
on  the  very  day  when  the  forfeiture  would 
have  taken  place.   In   the  absence  of  any 


waiver,  February  15,  1904,  Dr.  Kinne  wrote 
a  letter  to  Mr.  Charles  M.  Turner  (undoubted- 
ly, as  appears  from  hla  reply,  tbe  O.  Merwin 
Turner  referred  to  in  the  letter  of  February 
6tb)  as  follows:  "Dear  Sir:  On  opening 
tbis  letter  you  will  be  as  much  disappointed 
as  I,  not  finding  a  check  contained.  Certain- 
ly your  disappointment  cannot  be  greater. 
It  is  almost  impossible  here  to  make  c<rflec- 
tions  of  any  amount  and  I  must  ask  for 
another  eztention,  suspension,  or  the  privi- 
lege of  paying  a  part  now  and  the  balance 
next  montli."  This  letter  was  promptly  an- 
swered the  next  day,  February  16th,  by  C 
Merwin  Turner.  He  said:  "Your  esteemed 
communication  of  tbe  ISth  to  hand,  and  con- 
tents carefully  noted.  If  yon  will  forward 
your  check  for  part  of  tbe  amount  I  will 
arrange  for  extension  of  the  balance,  and  in 
order  to  save  time  kindly  a\ga  the  inclosed 
note,  and  we  will  credit  you  with  the  amoiint 
of  your  check.  I  regret  exceedingly  that 
collections  In  your  line  are  poor,  but  have 
heard  other  physicians  make  the  same  re- 
mark recently.  Trusting  that  the  condition 
is  only  momentary,  I  am,"  etc.  If,  upon 
the  failure  of  Dr.  Kinne  to  pay  the  note  on 
February  16th,  no  action  whatever  had  been 
taken  by  the  company  or  its  agent,  forfeiture 
under  the  clause  of  the  policy  would  tiave 
taken  effect,  but  on  tbe  day  following,  as 
seen  above,  tbe  agent  of  the  company  sent 
the  letter  of  February  16th,  and  in  submit- 
ting the  same  to  the  jury  the  trial  judge 
properly  said :  "It  is  for  you  to  say  wheth- 
er It  was  not  tbe  duty  of  Mr.  Turner  to  re- 
port to  the  company  In  the  ordinary  coarse 
of  bis  duty  the  fact  that  Dr.  Kinne  bad  not 
made  the  payment  strictly  on  the  15tb  of 
February.  It  is  for  you  to  say  whether  it  la 
to  be  presumed  he  did  so  report  Now  Dr. 
Klnne  lived  from  then  until  the  4th  of  March, 
when,  according  to  the  evidence,  be  died.  So 
far  as  the  case  discloses  there  was  no  letter 
subsequently  received  by  Dr.  Kinne  from  the 
agent  or  cashier  in  New  York,  or  from  the 
company's  office  In  Blngbampton,  Insisting 
On  the  forfeiture  or  waiving  it,  but  merely 
silence  on  their  part,  as  on  the  doctor's  part, 
from  the  16th  of  February  until  the  4th  of 
March."  Although  in  the  letter  of  Mr.  Tam- 
er of  February  16th,  in  which  be  said  "kindly 
sign  the  inclosed  note,"  inadvertently,  per- 
haps, no  note  was  inclosed,  and  nothing  was 
done  by  Dr.  Klnne  In  the  way  of  giving  a 
new  note  or  check  from  the  receipt  of  this 
letter  until  his  death,  still  this  fact  does  not 
m  any  way  affect  the  inference  against  the 
intent  of  the  company  to  enforce  the  forfei- 
ture ;  and  this  clearly  is  shown  by  the  reten- 
tion of  the  note  by  the  Company,  and  the 
holding  it  as  a  personal  obligation.  This 
Is  further  made  manifest  by  the  letter  of 
March  11,  1904,  vn-itten  after  the  death  of 
Dr.  Kinne  by  O.  Merwin  Turner  and  ad- 
dressed to  Mr.  Theodore  Y.  Kinne.  This 
letter  notifies  the  doctor  that  bis  note  for 
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1881.76  to  due  on  the  15th  Instant,  with  $5.19 
Interest,  making  a  total  of  $386.96,  and  de- 
slrea  him  kindly  to  gire  this  matter  his  at- 
tention. While  It  would  appear  that,  when 
this  letter  was  written,  Turner  was  unaware 
of  the  death  of  Dr.  Klnne,  nevertheless,  it 
onmlstakably  shows  that  the  company  con- 
sidered the  note  a  live  obligation. 

The  contention  of  plaintiff  in  error  was 
that  this  letter  contained  what  was  termed  a 
"patent  error,"  that  the  words  "Is  due" 
should  hare  been  "was  due,"  and  that  the 
moneys  represented  the  moneys  doe  on  the 
16th  of  February,  and  not  on  the  16th  of 
March;  but  I  agree  with  tbe  disposition  of 
this  question,  made  by  the  trial  Judge  In 
refusing  a  nonsuit,  when  he  said :  "But, 
whether  It  refers  to  a  date  before  or  a  date  to 
come.  It  has  reference  to  the  note  as  a  lire 
obligation,  and  an  obligation  which  had  ref- 
erence to  the  keying  alive  of  an  Insurance 
contract  In  the  future.  This  letter  may  be 
takm  as  evidence  that  before  Dr.  Klnne's 
death  O.  Merwln  Turner  had  been  authorized 
by  the  company  to  deal  with  that  note  as  a 
live  note.  Implying  a  dealing  with  the  con- 
tract as  a  live  contract;  and  It  seems  to  me 
that  the  correspondence,  taken  all  together, 
and  the  terms  of  the  letter  of  March  11th, 
taken  all  together,  also  with  the  fact  that 
there  was  an  omission  to  Inclose  with  the  let- 
ter of  February  15th  (If  It  be  so)  the  note 
that  was  Intended  to  be  sent  with  It,  seems  to 
me  to  leave  open  a  constrnctton  of  evidence 
that  would  warrant  the  jury  in  finding  that 
after  the  16th  of  February,  and  before  the 
Doctor's  death,  0.  Merwln  Turner  had  been 
authorized  to  deal  with  this  note  as  a  live 
note  and  enforce  a  payment.  Instead  of  en- 
forcing a  forfeiture  of  the  contract,  and  there- 
by waiving  the  forfeiture  In  behalf  of  the 
company." 

The  plaintiff  In  error  further  contends  that 
it  is  difficult  to  understand  how  an  absolute 
waiver  of  a  forfeiture  can  be  inferred  from 
the  letters  of  February  16th  and  March  11th ; 
that  both  of  the  letters  were  written  after 
the  forfeiture  bad  occurred,  and  the  latter 
one,  in  fact,  after  the  death  of  the  insured. 
So  far  as  the  letter  of  February  16th  is  con- 
cerned, written  concededly  after  the  due  day 
of  the  note,  it  has  as  much  force  legally  in 
effecting  a  waiver  of  forfeiture  as  If  written 
before  that  day.  To  quote  again  from  Jus- 
tice Bradley  in  Insurance  Company  v.  Nor- 
ton, supra :  "In  either  case  th^  effect  of  the 
I^ai  Indulgence  is  this:  The  company  say 
to  the  Insured:  'Pay  your  note  by  such  a 
time,  and  your  policy  shall  not  be  forfeited.' 
If  the  agreement  be  made  after  the  note 
matures,  such  agreement  is  itself  a  recogni- 
tion on  the  company's  part  of  the  continued 
existence  of  the  policy,  and  consequently  of 
Its  election  to  waive  the  forfeiture." 

Ttie  point  was  further  taken  by  the  plain- 
tiff la  error,  under  the  first  assignment  of 


error,  "that  there  was  no  evidence  of  a  l^al 
tender  of  the  premium  due  on  the  policy," 
and  consequently  the  offer  to  ptiy  the  note 
by  Mr.  Graham  on  March  14tb,  and  the 
tender  through  the  Western  Union  Telegraph 
Company  at  the  home  office  on  March  15th, 
would  not  avail,  for  the  reason  that  the 
moneys  tendered  did  not  r^resent  the 
amount  then  due,  but  was  the  sum  due  for 
principal  and  Interest  on  February  15th,  30 
days  before  the  tender  was  made,  and  that, 
as  the  Interest  was  not  Included  to  the  date 
of  the  tender,  the  company  was  under  no  obli- 
gation to  accept  a  part  of  the  debt  It  is 
questionable  whether  a  tender  of  the  unpaid 
premium  was  at  all  necessary  after  the  rights 
of  the  parties  had  become  fixed  by  the  death 
of  the  Insured,  especially  as  the  policy  Itself 
provides  for  offsetting  the  unpaid  premlnms 
against  the  amount  due  from  the  company  on 
the  policy.  But  we  have  not  found  It  Im- 
portant to  determine  this  point.  If,  as  was 
suggested  at  the  argument,  the  fourth  clause 
of  the  policy  means  to  say  that  nonpayment 
of  premiums  or  notes  given  therefor  works 
a  forfeiture,  it  to  difficult  to  perceive  why  it 
should  not  be  held  that  the  fifth  clause  of 
the  policy,  entitled  "Grace  in  Payment  of 
Premiums,"  makes  no  distinction  between 
the  grace  given  on  failure  to  pay  premiums 
and  the  nonpayment  of  a  note  given  therefor. 
The  amount  due,  in  accordance  with  the  let- 
ter of  March  11th,  was  tendered  to  the  de- 
fendant within  the  period  of  grace,  30  days, 
prescribed  by  the  fifth  clause  aforesaid.  On 
both  occasions  wlien  made  It  was  refused. 
The  defendant  refused  to  accept  the  amount 
tendered  under  any  circumstances.  Where 
a  tender  to  refused,  not  on  the  ground  that 
the  amount  to  too  small,  but  on  some  other 
ground,  the  objection  to  the  deficiency  is 
waived.  Am.  &  Eng.  Ency.  vol.  28,  p.  18; 
Lambert  v.  Miller,  38  N.  J.  Eq.  117.  Had 
the  objection  to  the  tender  been  put  on  the 
grrouud  that  the  amount  was  too  small,  there 
would  be  some  justification  for  the  claim  now 
made  by  the  plaintiff  in  error,  that  it  was 
under  no  obligation  to  accept  a  part  of  the 
debt  But  this  ground  was  not  taken  at  alL 
The  company  waived  this  objection  wbm  It 
placed  its  refusal  of  the  tender  on  the 
grounds  of  denial  of  liability  and  a  refusal 
to  accept  the  amount  tendered. 

The  other  assignments  of  error  were  not 
pressed  at  the  argument  and  discussed  then 
only  so  far  as  they  were  Involved  in  the  con- 
sideration of  the  assignment  based  upon  the 
refusal  to  nonsuit;  and  no  opinion  is  ex- 
pressed uiran  the  question  whether  the  de- 
fendants below  were  entitled  to  a  verdict  in 
their  favor,  as  a  matter  of  law,  on  the  con- 
struction of  the  policy  and  note.  In  my  opin- 
ion, the  motion  to  nonsuit  was  properly  over- 
ruled, and  the  case  submitted,  to  the  jury. 

The  Judgment  below  should  be  affirmed. 
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WOOLSEr  et  al.  v.  WOOLSEX  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  6,  1905.) 

EzECiTTOBS— Accounting — Payments. 

A  testator,  after  bequeathing  two  pecuniary 
legacies,  devised  and  bequeathed  the  residue 
of  his  estate  to  his  executors,  in  trust  (1)  to 
set  apart  a  fund  and  pay  the  income  to  his 
daughter  during  her  life ;  (2)  oat  of  the  income 
derived  from  the  remaining  portion  of  his 
estate  to  pay  annuities  to  his  daughter  and 
daughter-in-law,  and  apply  a  sum  for  the  use 
of  bis  grandson  during  minority.  There  was  no 
income  to  pay  the  annuities,  or  the  sum  al- 
lowed for  the  grandson ;  but  the  executors  paid 
moneys  as  annuities,  and  as  an  allowance  for 
the  grandson,  and  sought  in  their  account  to 
charge  these  payments  against  the  corpus  of  the 
estate  which  was  needed  to  pay  the  legacies  and 
meet  the  trust  fund  for  the  daughter.  Held, 
that  they  are  estopped  from  denying  that  they 
had  received  income  from  which  to  make  these 
payments,  and  are  not  entitled  to  an  allowance 
for  the  payments  as  against  the  corpus  of  the 
estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  | 
1149.] 

(Syllabus  by  the  Court.) 

Appeal  from  PrerogadTe  Court 
Prank  Woolsey  and  James  P.  Northrop, 
executors  of  Charles  A  Woolsey,  filed  their 
account,  to  which  Alice  M.  Woolsey  and 
Virginia  M.  Woolsey  excepted.  From  an  or- 
der oyermllng  the  exceptions,  they  appeal. 
Reversed  In  part. 
See  68  Atl.  463. 

Randolph  Perkins  and  R.  V.  Llndabury, 
for  appellants.  Charles  L.  Carrick  (Robert 
Ii.  Lawrence,  on  the  brief),  for  respondents. 

SWAXZE,  J.  Charles  A  Woolsey  died 
July  4,  1895.  By  his  will  he  bequeathed 
$5,0(X)  to  Sarah  A.  Newell  and  $10,000  to 
Virginia  M.  Woolsey.  He  devised  and  be- 
queathed the  residue  of  his  estate  to  his 
executors,  In  trust  (1)  to  set  apart  $20,000 
and  pay  the  income  therefrom  to  his  daugh- 
ter, Alice,  during  her  life;  (2)  out  of  the 
income  derived  from  the  remaining  portion 
of  his  estate  to  pay  therefrom  to  his  daugh- 
ter, Alice,  $1,000  per  year,  and  to  his  daugb- 
ter-ln-law,  Virginia  M.  Woolsey,  $2,000  per 
year,  and  to  pay  and  apply  for  the  use 
of  bis  grandson,  Herbert  W.  Woolsey,  during 
his  minority,  a  sum  not  exceeding  $1,000 
per  annum.  Other  provisions  as  to  the  dis- 
position of  the  estate  are  not  material  to 
the  present  case.  A  large  part  of  the  ap- 
parent assets  of  the  estate  were  invested 
in  the  C.  A.  Woolsey  Paint  &  Color  Company. 
The  testator.  In  view  of  this  fact,  made  the 
following  provisions:  "It  is  my  will,  and 
I  do  hereby  direct  that,  with  the  exception 
of  the  funds  necessary  to  pay  legacies  and 
create  the  trust  estates  hereby  made,  all 
surplus  dividends  and  other  moneys  belong- 
ing to  me  and-  left  by  me  at  my  death  in 
the  C.  A.  Woolsey  Paint  ft  Color  Company 
shall  be  and  remain  therein  as  a  surplus 
fund  for  the  benefit  of  said  business  until 


the  division  of  my  estate  In  the  manner 
herein  provided.  I  direct  that  the  amount 
to  be  paid  to  my  daughter,  daughter-in-law, 
and  grandson,  annually  as  herein  specified, 
shall  80  far  as  practicable  be  paid  out  of 
the  income  of  my  estate  other  than  that 
derived  from  the  a  A  Woolsey  Paint  * 
Color  Company,  and  that  only  so  much  shall 
be  taken  from  said  company  as  may  be 
necessary  to  make  up  the  deficiency,  and 
that  all  surplus  accruing  shall  be  and  remain 
in  said  business  for  the  purpose  of  increas- 
ing the  surplus  moneys  or  wmrking  capital 
thereof.  In  the  event  of  the  income  of  my 
estate  being  insufficient  for  any  current  year 
to  pay  such  annual  amounts,  I  direct  that 
the  deficiency  be  drawn  from  the  accumula- 
tion of  surplus  income  left  by  me  or  my 
executors  in  said  company.  It  is  my  will,^ 
and  I  direct  that  during  the  minority  of 
my  grandson,  Herbert  W.  Woolsey,  and  in 
case  he  shall  so  long  live,  the  shares  of 
stock  owned  by  me  in  the  C.  A.  Woolsey 
Paint  &  Color  Company  be  not  disposed  of, 
but  held  by  my  executors  and  trustees  as 
part  of  my  estate,  and  that  such  of  my 
executors  as  are  individual  stockholders- 
thereln  be  elected  to  positions  of  trust  and 
equal  profit  therein.  And  I  further  direct 
that  my  executors  and  trustees  shall  not  be 
held  to  account  tor  any  diminution  in  my 
estate  by  reason  of  continuing  my  invest- 
ments in  and  holding  the  stock  of  said  cor- 
poration as  a  portion  of  their  trust  property 
and  of  my  estate."  No  inventory  of  tbe- 
estate  was  ever  filed  by  the  executcurs.  The 
paint  company  became  Insolvent  in  January, 
1903,  and  one  of  the  executors,  who  had. 
been  active  In  its  management  died  about 
the  same  time.  Thereupon  on  July  SO.  1903, 
the  surviving  executors  filed  an  account  to 
which  Alice  Woolsey  and  Virginia  M.  Wool-, 
sey  excepted.  Some  of  these  exceptions  were 
sustained  by  the  orphans'  court  and  an  ordes 
was  made  requiring  the  executors  to  give 
security  in  the  sum  of  $30,000  for  the  faith- 
ful performance  of  their  duties  under  the 
will.  Upon  an  appeal  ta  the  Prerogative 
Court  tiie  Vice  Ordinary  advised  the  re- 
versal of  both  decree  and  order.  Prom  the 
decrees  of  the  Prerogative  Court  these  ap- 
peals were  taken  by  the  exceptants. 

The  exceptions  to  the  account  whidi  were 
sustained  by  the  orphans'  court  and  dis- 
allowed by  the  Prerogative  Court  were  ta 
the  following  claims  for  allowances  to  the 
executors:  (1)  For  $507.87  for  money  paitf 
by  the  executors  to  the  paint  company  oo 
September  25,  1906.  (2)  For  $14,832.82  paid 
to  Virginia  M.  Woolsey  on  account  of  annu- 
ity. (3)  For  $7,499.72  paid  to  Alice  Woolsey 
on  account  of  annuity.  (4)  For  $4,450  paid 
to  Virginia  M.  Woolsey,  gniardlan  of  Herbert 
W.  Woolsey.  By  an  answer  to  the  petition- 
of  appeal  In  the  Prerogative  Court  the  ex- 
ceptants sought  to  question  the  adverse  ac> 
tlon  of  the  orphans'  court  on  certain  ex- 
ceptions, as  Is  permitted  by  the  rules  of  tbe- 
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Prerogative  Conrt  on  appeal  from  a  decree 
of  an  orphans'  court  on  tbe  settlement  of 
accounts  (rule  2).  Tbe  petition  of  appeal  In 
tbls  court  complains  of  the  action  of  the 
PrerogatlTe  Court  upon  these  exertions,  and 
they  must  therefore  be  considered.  They  are : 
(1)  Tbe  allowance  to  tbe  executors  of  $600 
paid  R.  A.  Simpson  December  28,  1896.  (2) 
Tbe  failure  to  charge  the  executors  with  a 
dividend  of  December  1,  1895,  on  the  paint 
company  stock.  (3)  The  failure  to  charge 
tbe  executors  with  a  similar  dividend  of 
December  1.  1896. 

To  deal  first  with  tbe  four  items  which 
the  orphans'  court  refused  to  allow  as  a 
credit  to  the  executors.  The  item  of  $C07.37 
arose  in  the  following  way:  Several  small 
debts  of  the  testator,  amounting  in  all  to  the 
sum  mentioned,  were  paid  by  tbe  paint  com- 
pany and  charged  to  Mr.  Woolsey's  account, 
and  the  amount  was  repaid  to  the  company 
by  the  executors  as  soon  as  they  were  in  the 
funds.  We  think  the  orphans'  court  was 
right  in  refusing  to  allow  this  payment 
Tbe  paint  company  was  at  the  time  heavily 
in  debt  to  the  estate,  and  tbere  was  no  rea- 
son why  the  amount  paid  by  it  and  charged 
against  Mr.  Woolsey's  account  should  be  re- 
paid. By  taking  tbls  course,  tbe  executors 
ultimately  lost  this  amount  unnecessarily. 
Tbe  other  three  items  may  be  disposed  of 
together.  In  considering  the  propriety  of  the 
action  of  the  orphans'  court.  It  is  to  be  borne 
In  mind  that  these  items  concern  only  the 
allowance  side  of  the  account  The  execu- 
tors have  not  been  charged  with  assets  which 
tbey  failed  to  collect  nor  with  any  loss  by 
reason  of  a  continuance  of  tbe  testator's  in- 
vestments in  the  paint  company,  nor  with 
interest  which  they  failed  to  receive  through 
mismanagement.  Tbey  were  charged  by  the 
orphans'  court  only  with  the  sums  which  by 
their  own  account  they  admitted  having  re- 
ceived. Tbe  case  does  not  therefore,  in- 
volve a  constructton  of  the  clauses  of  the 
will  authorising  a  continuance  of  the  testa- 
tor's Investments  In  the  paint  company,  nor 
does  it  Involve  the  jurisdiction  of  tbe  or- 
phans' court  to  charge  executors  with  assets 
which  they  may  bave  failed  to  receive 
through  negligence.  The  only  question  Is 
as  to  the  propriety  of  the  claim  for  allowance 
of  the  items  above  specified. 

To  understand  the  controversy.  It  Is  neces- 
sary to  set  forth  the  state  of  the  account 
between  the  testator  and  the  corporation  at 
tbe  time  of  his  death,  and  subsequent  divi- 
dends and  payments.  There  was  standing  to 
bis  credit  on  the  company's  books  at  his 
death  $14,049.61.  On  August  1,  1895.  a 
dividend  was  credited  amounting  to  $6,599.- 
20.  and  on  November  30. 1895,  a  further  divi- 
dend of  $2,282.20.  Beginning  with  October, 
1895,  payments  were  made  by  the  company 
from  time  to  time  and  charged  to  this  ac- 
count At  the  time  of  the  insolvency,  the 
balance  of  the  account  was  $5,192.26.  Tbe 
executors  proved  a  claim  for  tbls  amount 


with  the  receiver,  and  were  paid  a  dividend 
of  $2,336.52.  As  the  payments  were  made 
from  time  to  time  by  tbe  company,  they 
were  paid  to  Virginia  M.  Woolsey,  individu- 
ally and  as  guardian  for  her  son,  and  to 
Alice  Woolsey,  as  payments  on  account  of 
the  annuities  provided  by  the  will.  If  these 
payments  are  allowed  as  claimed  by  the  ex- 
ecutors, the  assets  in  their  hands  will  fall 
short  of  meeting  the  amount  required  for 
the  legacies  to  Mrs.  Newell  (who  has  bad  no 
Interest  in  her  legacy)  and  Virginia  M.  Wool- 
sey, and  nothing  will  be  left  to  make  up  the 
trust  fund  of  $20,000  for  the  testator's  daugh- 
ter, Alice.  By  the  method  of  accounting 
adopted  by  the  Prerogative  Court,  large 
sums  will  bave  been  paid  for  the  annuities 
which  by  the  will  were  subject  to  tbe 
legacies,  and  these  payments  will  have  been 
made  at  the  expense  of  the  legacy  to  Vir- 
ginia M.  Woolsey  and  the  trust  fund  pro- 
vided for  Alice  Woolsey.  It  Is  not  to  tbe 
point  that  most  of  the  moneys  will  bave  been 
received  by  the  legatees.  The  testator  was 
careful  to  distinguish  between  the  legacies 
and  the  trust  fund  on  tbe  one  hand,  and 
tbe  annuities  on  the  other.  The  legacies  and 
the  trust  fund  were  to  be  first  provided  for. 
Tbe  annuities  were  to  be  paid  out  of  tbe 
Income  from  the  remaining  portion  of  his 
estate.  It  is  manifestly  to  the  disadvantage 
of  Virginia  M.  Woolsey  and  Alice  Woolsey 
to  have  the  legacy  and  the  trust  fund  de- 
pleted by  the  payment  of  moneys  which  were 
paid  and  received  on  account  of  the  annuities. 

As  was  said  by  the  Chief  Justice  In  Ap- 
pleton  V.  American  Malting  Co.,  66  N.  J. 
Eq.  375,  381.  54  Atl.  454,  It  is  absurd  to  say 
that  a  person  suffers  no  wrong  who  has  been 
unwittingly  Induced  to  exhaust  his  principal 
by  the  mistaken  or  fraudulent  representation 
of  those  to  whom  be  had  intrusted  It  that 
what  has  been  paid  to  him  is  income.  The 
annuities  were  payable  only  out  of  Income 
derived  from  the  estate  after  setting  aside 
enough  money  to  pay  tbe  legacies.  By  pay- 
ing the  annuities,  the  executors  represented 
to  the  annuitants  that  they  bad  Income  out 
of  which  to  make  these  payments  after  pay- 
ing the  legacies.  Having  led  the  annuitants 
to  act  on  this  belief,  tbe  executors  are  estop- 
ped from  asserting  the  contrary. 

Since  the  executors  are  estopped  from  de- 
nying that  they  had  income  available  for 
the  annuities  after  payment  of  the  legacies. 
It  can  make  no  difference  whether  they  are 
surcharged  with  this  amount  and  allowed 
for  the  payments  on  account  of  annultlps, 
or  whether  they  are  disallowed  these  pny- 
ments  as  a  credit  against  the  corpus  of  the 
estate  which  is  needed  to  pay  the  legacies. 
Tbe  sum  of  $14,049.61  due  the  testator  from 
the  company  at  the  time  of  his  death  was 
clearly  a  part  of  tbe  corpus.  The  dividend 
of  $0,599.20  declared  within  a  month  of  his 
death  must  also  bave  b^en  a  part  of  the 
corpus.  Lang  v.  Lang's  Executors,  57  N.  J. 
Eq.  325,  41  Atl.  705.    Although  tbe  dividend 
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of  November,  1805,  may  hare  been  treated 
as  earnings  of  the  company  after  tbe  testa- 
tor's death  and  applicable  to  annuities,  that 
dividend  has  never  been  paid;  for  all  the 
payments  have  been  treated  by  the  corpora- 
tion by  tbe  method  of  keeping  the  account, 
and  by  tbe  executors  by  filing  a  claim  with 
the  receiver  for  the  balance  only,  as  having 
been  made  npon  the  open  account,  and  there- 
fore applicable  to  tbe  earliest  items  of  tbe 
account;  and  the  balance  still  due  after 
crediting  tbe  amount  paid  by  the  receiver 
exceeds  tbe  amount  of  the  November  divi- 
dend. Although  the  dividend  paid  by  the 
receiver  was  based  In  part  upon  this  Novem- 
ber dividend,  and  may  therefore  be  regarded 
as  income  to  that  extent,  the  executors  are 
not  oititled  to  the  allowance  as  claimed, 
for  they  were  allowed  by  the  orphans'  court 
$4,959.74  for  moneys  paid  Alice  and  Virginia 
Woolsey  as  Interest  on  the  legacies,  as  dis- 
tinguished from  the  sums  paid  as  annuities. 
This  sum  was  allowed,  although  the  execu- 
tors failed  to  charge  themselves  with  any 
income  on  the  securities  or  cash  actually  In 
hand,  and  it  far  exceeds  the  total  dividend 
paid  by  the  receiver.  They  have,  therefore, 
actually  bad  allowance  for  the  amount  re- 
ceived from  the  company,  so  far  as  It  can 
be  called  income  Tbe  testator  did,  indeed, 
provide  that  tbe  amount  to  be  paid  to  his 
daughter,  daughter-in-law,  and  grandson  an- 
nually should,  as  far  as  practicable,  be  paid 
out  of  the  Income  of  his  estate  otber  than 
that  derived  from  the  paint  company;  but 
this  provision  related  only  to  the  annuitleB, 
or,  as  the  testator  said,  "the  amount  to  be 
paid  annually,"  and  this  provision  of  tbe 
will  became  of  no  importance  in  the  actual 
situation,  as  there  never  was  an  income  out 
of  which  the  annuities  could  be  paid.  If 
tbe  executors  had  followed  the  directions  of 
tbe  will,  the  assets  actually  received  by  th«n 
would  have  sufficed  for  the  legacies  and  tbe 
Alice  Woolsey  trust  fund.  They  chose,  in- 
stead, to  assume  to  pay  annuities  which  they 
had  no  Income  to  meet  They  are  not  en- 
titled to  reimburse  themselves  at  the  expense 
of  the  legacies  which  the  testator  said  should 
be  paid  before  the  annuities.  We  think, 
therefore,  that  the  orphans'  court  was  right 
In  not  allowing  the  executors  for  these 
payments. 

Of  the  exceptions  to  the  account  whicb 
were  disallowed  by  the  orphans'  court,  three 
only  were  complained  of  in  the  answer  to 
the  petition  of  appeal.  Two  of  these  were 
to  the  failure  of  the  executors  to  charge 
themselves   with    certain    dividends   of   the 


paint  company.  These  exceptions  are  not 
sustained  by  tbe  proofs,  and  the  action  of 
the  orphans'  court  was  right.  Tbe  third 
complained  of  an  allowance  for  $500  paid 
to  Simpson,  one  of  the  executors.  Tbe  claim 
of  the  executors  is  that  the  money  had  been 
paid  by  Simpson  to  Alice  Woolsey,  and  that 
he  was  entitled  to  be  reimbursed  theeetor. 
The  testimony  as  to  this  payment  is  unsatis- 
factory, and  no  voucher  from  Alice  Woolsey 
Is  produced.  One  of  the  executors  testified 
that  Simpson  advanced  the  mon^  In  some 
way  or  other;  that  be  must  have  paid  the 
1500 ;  that  tbe  witness  never  signed  an  estate 
check  unless  be  was  morally  certain  that  it 
was  ail  right  The  otber  executor  testified 
that  he  never  signed  an  estate  check  without 
being  thoroughly  satisfied  that  the  amount 
was  correct;  that  Virginia  was  being  paid 
$260  Interest;  that  Alice  was  looking  to 
Simpson,  and  be  was  taking  care  of  her; 
that  the  witness  must  have  known  at  the 
time;  that  it  was  a  good  while  ago  to  re- 
call. In  the  absence  of  a  voucher  frotn  AUce 
Woolsey,  we  think  the  evidence  Insufficient 
to  warrant  <  credit  of  $500  for  money  paid 
to  tbe  deceased  executor.  This  exception 
should  have  been  sustained. 

The  Prerogative  Court  also  reversed  tbe 
order  of  tbe  orphans'  court  requiring  the 
executors  to  give  security.  This  order  was 
made  under  section  140  of  the  orphans'  conrt 
act  (P.  L.  1898,  p.  767),  whicb  authorizes 
the  court  to  require  secnril?  whenever  proof 
Is  made  to  Its  satisfaction  that  the  property 
in  the  bands  of  the  executor  is  unsafe,  in- 
secure, or  In  danger  of  being  wasted.  We 
think  that  the  conduct  of  tbe  executors  tn 
using  mon^  which  should  have  been  paid 
to  the  legatees,  or  Invested  to  secure  tbe 
trust  fund  for  the  testator's  daughter,  to  pay 
annuities  which  should  liave  been  paid  out 
of  income  received  after  paying  tbe  legacies 
and  setting  apart  the  trust  fund,  justified 
the  conclusion  that  tbe  property  was  unsafe 
in  the  hands  of  the  executors.  The  amonnt 
of  assets  actually  admitted  to  be  still  In  tbelr 
hands  is  a  little  less  than  $6,000.  The  ad- 
ditional amount  with  which  they  are  charge- 
able is  over  $27,000.  We  think  a  bond  of 
$30,000  Is  not  excessive. 

The  decrees  of  the  Prerogative  Oonrt 
should  be  reversed.  Tbe  decree  of  the  or- 
phans' court  npon  an  accounting  should  be 
reversed,  and  the  account  restated  In  accord- 
ance with  the  views  herein  expressed.  Tbe 
order  of  the  orphans'  court  requiring  secnrity 
should  be  affirmed.  The  exceptants  are  en- 
titled to  costs  In  both  courts. 


Digitized  by  VjOOQIC 


Del.) 


SHUSTBB  ▼.  PHILADELPHIA,  B.  4  W.  R,  CO. 


689 


8HUSXBR   T.    PHILADELPHIA,    B.   k 

W.  R.  CO. 
(Snprane  Court  of  Delaware.    Jan.  16,  1008.) 

1.  Mastbb  and  SEKVAitr— Fellow  Skbvants 
— Opbbatior  of  Railboad. 

A  yardmaster  in  charge  of  a  yard  and  a 
brakeman  and  conductor  are  fellow  servants  of 
a  car  inspector  employed  in  the  yard  to  examine 
cars  and  determine  whether  they  are  in  proper 
condition  for  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  SS  494,  SOO.] 

2.  Samk. 

The  superintendent  of  a  division  of  a  rail- 
way company  is  not  a  fellow  servant  of  a  car 
inspector  employed  in  a  yard  to  examine  cars 
and  determine  whether  they  are  in  proper  condi- 
tion for  use,  but  is  a  vice  principal. 
8.  Sams— INJTTBY  to  Sibvari^-Nkoliobnck 
OT  Felxaw  Sebvart. 

A  superintendent  of  a  division  sent  a  met- 
■Me  to  •  freight  conductor,  directing  him  to 
move  a  crippled  car  and  "take  it  on  next"  to 
his  cabin  car.  There  was  no  evidence  that  the 
car  was  crippled,  except  at  one  end.  Held,  that 
the  message  directed  the  conductor  to  put  the 
crippled  car  behind  the  cabin  car,  with  its  un- 
injured end  attached  to  the  cabin  car  by  means 
of  the  osual  coupling,  making  the  conductor 
negligent  In  potting  the  car  before  the  cabin 
car,  thereby  relieving  the  company  of  liability 
for  injuries  received  by  a  car  inspector  in  conse- 
quence of  the  conductor's  act ;  the  car  inspector 
and  conductor  being  fellow  servants. 
4.  Same— Obippmd  Oaks  in  Tbaih— Nonc«— 
SomciENCT. 

In  an  action  against  a  railway  company 
for  the  deatii  of  a  car  inspector  in  consequence 
of  the  negligent  placing  of  a  defective  car  in  a 
train,  the  evidence  showed  that  it  was  the  cus- 
tom of  the  company  to  give  notice  of  the 
existence  of  crippled  cars  by  placing  on  them 
ahop  cards  denoting  that  th^  were  injured,  and 
were  to  be  taken  to  shops  for  repair,  and  that 
the  crippled  car  in  question  had  on  each  side 
of  it  in  the  usual  place  such  a  shop  card.  The 
injured  car,  at  the  time  of  the  accident,  was  not 
used  by  the  company  in  its  business.  It  was 
empty,  and  was  being  carried  to  the  shop  for 
repairs.  i7eld,  that  the  company  was  not  guilty 
of  actionable  negligence  In  failing  to  give  fur- 
ther notice  of  the  crippled  car. 
6.  Saub— Rules. 

Since  the  proper  place  in  a  train  for  a 
crippled  car  depends  on  the  character  of  its 
injury,  it  is  impracticable  to  prescribe  by  general 
rule  the  place  in  which  all  such  cars  should  be 
placed,  and  a  railway  company  is  not  guilty  of 
actionable  negligence  toward  a  servant  for  fail- 
ing to  establish  a  general  rule. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {  283.] 
A  Samb. 

Where  it  was  nsnal  for  car  inspectors  to 
ride  on  trains  run  in  on  tracks  for  inspection, 
and  to  do  so.  If  not  absolutely  necessary,  was  a 
convenience  to  them  in  the  prosecution  of  their 
work,  the  failure  of  the  companr  to  establish 
*  mle  prohibiting  car  inspectors  from  riding  on 
trains  while  they  were  run  in  on  a  track  for 
Inspection  was  not  such  negligence  as  to  render 
ft  liable  for  injuries  received  by  an  inspector. 

Error  to  Superior  Coart,  New  Castle  County. 

Action  by  Elsie  D.  Shuster,  widow  of 
Mablon  C.  Sbnster,  deceased,  against  tbe 
Philadelphia,  Baltimore  &  Waataington  Rail- 
road Company.  There  was  a  judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

62A.— 4« 


Argued  before  NICHOLSON,  Ch.,  and 
SPRUAKCE  and  BOYCE,  JJ. 

WllUam  S.  Hilies  and  William  W.  Knowles, 
for  plaintiff  In  error.  Ward  &  Gray,  for  de- 
fendant In  error. 

SPRUANCE,  J.  TbU  action  was  brought 
by  the  plaintiff,  tbe  widow  of  Mablon  G. 
Shnater,  for  tbe  recovery  of  damages  for  tbe 
death  of  ber  husband,  alleged  to  have  been 
caused  by  tbe  negligence  of  the  defendant 
company.  Under  instruction  of  tbe  court 
the  jury  rendered  a  verdict  for  tbe  defendant. 
To  this  Instruction  and  the  rulings  of  tbe 
court  as  to  the  admission  and  rejection  of 
certain  testimony,  tbe  plaintiff  excepted.  At 
the  time  of  the  accident  which  caused  tbe 
death  of  Shuster,  and  for  seyeral  years  be- 
fore that  time,  he  was  in  the  employ  of  the 
defendant  as  a  car  inspector.  As  such  ln> 
spector,  It  was  his  duty  to  examine  cars  at 
the  Edgemoor  yar/l  of  tbe  defendant,  near 
the  city  of  Wilmington,  for  tbe  purpose  of 
ascertaining  whether  they  were  in  proper 
condition  to  be  used  in  the  buslnees  of  tbe 
defendant  The  yard  contained  18  or  20 
tracks,  and  was  divided  into  two  sections. 
As  a  train  came  in,  it  was  run  upon  one  of 
these  tracks,  inspected,  and  made  up  for 
its  passage  to  tbe  point  of  its  d^tinatlon. 
On  July  22,  1903,  a  Pennsylvania  Railroad 
box  freight  car,  with  tbe  drawbar  pulled 
out  and  part  of  the  end  sill  off,  was  at  Sea- 
ford,  Del.  On  tbe  same  day  Alfred  Larimore, 
the  conductor  of  a  freight  train  from  Delmar, 
bound  north,  received  at  Seaford  from  R.  L. 
HoUlday,  superintendent  of  the  Delaware 
Division  of  the  defendant  company,  a  tele- 
gram, giving  tbe  number  of  said  car  and 
directing  him  as  follows:  "Move  this  car 
from  Seaford  to  Eidgemoor.  Take  It  on  next 
to  your  cabin  car."  The  conductor  testified 
that  he  understood  this  to  mean  that  be 
should  place  said  car  next  ahead  of  tbe  cabin 
car,  and  he,  with  tbe  assistance  of  two  of 
bis-  train  crew,  did  so  place  it  in  Ills  train, 
and  made  it  fast  to  the  cabin  car,  which  was 
the  last  car  of  the  train,  by  means  of  a 
chain  wbich  be  bad  found  about  the  truck  of 
the  damaged  end  of  tbe  injured  car.  When, 
by  whom,  or  for  what  purpose,  the  said 
chain  had  been  put  upon  the  injured  car,  is 
not  disclosed  by  the  evidence.  The  damaged 
car  appears  to  have  been  attached  to  tbe 
cabin  car  as  securely  as  was  possible  by 
means  of  said  chain,  and  the  journey  from 
Seaford  to  the  Edgemoor  yard  was  made 
without  accident  notwithstanding  the  fact 
that  there  was  more  slack  or  play  between 
these  cars  than  there  would  have  been  had 
they  been  connected  by  means  of  tbe  usual 
coupling.  Arriving  at  the  Edgemoor  yard, 
the  yardmaster  ordered  the  conductor  to 
back  his  train  on  track  No.  4,  saying  that 
everything  was  clear.  This  was  In  the  even- 
ing after  dark,  about  8:06  according  to  one 
witness,  and  after  8 :35  according  to  another. 
Thereupon  the  train  was  backed  slowly  in  on 
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Bald  track,  at  the  rate  of  between  four  and 
five  miles  an  bour ;  tbe  brakeman,  Murpbey, 
standing  on  the  top  of  the  disabled  car  as 
a  lookout,  and  Sbuster  and  another  car  In- 
spector, who  had  boarded  the  train  while 
backing  In  on  said  track,  sitting  on  tbe  plat- 
form of  tbe  cabin  car  next  to  the  disabled 
car,  when  the  moving  train  came  in  violent 
collision  with  a  car  or  cars  standing  on  said 
track,  and  the  shop  car,  the  sill  of  which  was 
from  four  to  eight  inches  higher  than  the  sIII 
or  platform  of  tbe  cabin  car,  rode  over  and 
demolished  the  cabin  car,  and  so  Injured 
Sbuster  and  the  other  car  inspector  that 
they  ttotb  died  shortly  thereafter. 

It  is  clear  that  the  proximate  canse  of 
the  accident  was  the  negligence  of  the  yard- 
master  in  directing  the  conductor  to  ran  his 
train  upon  track  No.  4,  and  informing  him 
that  it  was  clear,  when  there  -was  standing 
upon  It  a  car  or  cars  with  which  the  train 
was  liable  to  collide,  \niether  there  was 
negligence  on  the  part  of  'the  brakeman 
standing  on  the  top  of  the  disabled  car  is  not 
clear  from  the  evidence.  If  the  conductor 
misinterpreted  tbe  telegram  of  tbe  superin- 
tendent, and  placed  the  Injured  car  before, 
when  he  should  have  placed  It  behind,  the 
cabin  car,  and  coupled  them  together  by 
means  of  tbe  chain,  instead  of  the  usual  and 
uninjured  coupling  on  the  good  end  of  tbe 
injured  car,  he  was  guilty  of  negligence, 
which,  to  say  the  least,  materially  contribut- 
ed to  the  fatal  accident  But  the  yardmaster, 
the  brakeman,  and  tbe  conductor  were  all 
fellow  servants  of  the  car  Inspector  Sbuster. 
and.  If  his  death  was  the  result  of  the  negli- 
gence of  any  or  all  of  these  persons,  the  de- 
fendant would  not  for  this  cause  be  liable  in 
this  action.  Wheatley  v.  P.  W.  &  B.  R.  R. 
Ck).,  1  Marv.  306,  30  Atl.  660;  Oreswell  T. 
W.  &  N.  E.  R.  Co.,  2  Pennewill,  210,  43  Atl. 
629.  On  tbe  other  band,  Mr.  Holliday,  the 
superintendent,  was  not  a  fellow  servant  of 
Sbuster,  but  a  vice  principal,  and,  if  tbe 
death  of  Sbuster  was  caused  by  tbe  negligence 
of  tbe  superintendent,  the  defendant  would 
be  liable.  McKlnley  on  Fellow  Servants,  p. 
292 ;  8  Elliott  on  Railroads,  i  1321 ;  4  Thomp- 
son on  Negligence,  i  4961.  It  therefore  be- 
comes Important  to  determine  whether  the 
superintendent  was  guilty  of  negligence  in 
sending  to  tbe  conductor  the  telegram  given 
above. 

It  Is  within  tbe  province  of  the  court  to 
construe  written  Instruments,  and  It  Is  our 
duty,  with  the  aid  of  the  testimony  in  tbe 
case,  to  determine,  if  we  can,  tbe  meaning  of 
said  telegram.  While  tbe  order  of  tbe  su- 
perintendent was  to  take  the  disabled  car 
on  next  to  tbe  cabin  car,  it  did  not  state 
whether  It  was  to  be  placed  before  or  behind 
the  cabin  car.  A  fair  Interpretation  of  the 
order  would  be  that  the  disabled  car,  being 
next  to  the  cabin  car,  should  be  placed  where 
It  conid  be  safely  carried.  There  is  no  evi- 
dence-that this  car  was  crippled,  except  at 
one  end,  and  we  can  see  no  reason  why  It 


should  not  have  been  put  behind,  and  with 
its  uninjured  end  next  to  tbe  cabin  car,  and 
attached  to  It  by  the  usual  coupling.  Ttae 
uncontradicted  testimony  is  to  the  eflFect  that 
the  accident  would  probably  not  have  oc- 
curred had  the  shop  car  and  the  cabin  car 
been  coupled  together  with  the  usual  coup- 
ling, and  that  the  usual,  safe,  and  proper 
place  for  a  car  with  a  brokoi  coupler  is  be- 
hind tbe  cabin  car.  Conductor  Larimore  tes- 
tified that,  if  be  bad  been  using  his  own 
judgment,  he  would  have  put  said  car  behind 
the  cabin  car,  but  that  he  understood  ttae  said 
telegram  to  mean  tbat  he  should  put  it  next 
before  tbe  cabin  car,  and  for  that  reason  be 
did  so.  We  think  that  the  said  telegram  was 
sufficiently  explicit,  and  was  not  misleading, 
and  that  the  conductor  erred  In  his  Interpre- 
tation of  It,  and  tbat  in  so  doing,  and  in  put- 
ting said  car  before  tbe  cabin  car,  and  in  at- 
taching them  together  as  was  done,  he  was 
guilty  of  negligence;  but,  as  before  stated, 
be  was  tbe  fellow  servant  of  Sbuster,  and 
such  negligence  Is  not  snfflcient  to  charge 
the  defendant  in  this  action. 

It  Is  claimed  by  the  plaintiff  tbat  tbe  de- 
fendant was  guilty  of  negligence  in  failing 
to  give  to  its  car  inspectors  proper  notice  of 
the  dangerous  condition  of  the  Injured  car. 
It  Is  in  evidence  that  It  was  the  custom  of 
the  defendant  to  give  notice  to  all  concerned 
of  the  condition  and  destination  of  crippled 
cars  by  placing  upon  tbem  what  were  known 
as  "shop  cards,"  which  denoted  that  tliey 
were  Injured  and  were  to  be  taken  to  the 
shops  for  repair;  and  also  tbat  the  crippled 
car  in  this  case  had.  on  each  side  of  It,  in  tbe 
usual  place,  a  shop  card  of  this  character. 
It  will  be  observed  tbat  in  this  case  tbe  in- 
jured car,  at  the  time  of  the  accident  was 
not  being  used  by  the  defendant  in  its  busi- 
ness. It  was  empty,  had  been  laid  off  at 
Seaford  because  It  was  not  fit  for  use,  and 
was  being  carried  to  tbe  shop  for  repairs. 
This  case  differs  essentially  from  that  of 
Rodney  v.  St  Louis  S.  W.  Railway  Co.  (Mo.) 
28  a  W.  887,  where  tbe  defendant  was  held 
liable  for  injuries  to  an  employe  while  coup- 
ling a  damaged  car.  In  tbat  case  tbe  car 
had  some  time  before  been  laid  off  as  dam- 
aged and  marked  as  such,  but  at  the  time  of 
tbe  accident  It  was  without  any  danger  mark, 
and  was  being  used  In  the  ordinary  business 
of  the  company.  Under  all  the  circumstances 
of  this  case  we  think  that  there  was  no  negli- 
gence on  the  part  of  the  defendant  in  falling 
to  give  other  notice  of  the  damaged  car  tban 
was  given. 

It  was  urged  by  the  plaintiff  that  the  de- 
fendant was  guilty  of  negligence  because  It 
failed  to  provide  proper  rules  for  the  con- 
duct of  its  large  and  complicated  business. 
In  that  it  had  no  written  or  printed  rule  Bx- 
Ing  tbe  place  In  a  train  In  which  a  crippled 
car  should  be  put,  or  prohibiting  car  In- 
spectors from  riding  upon  a  train  while  it 
was  being  run  In  upon  the  track  for  Insiiec- 
tion.    As  the  proper  place  in  a  train  for  a 
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crippled  car  would  depend  upon  the  charac- 
ter of  Its  Injury,  It  would  be  impracticable 
to  prescribe  by  a  general  rule  the  place  in 
which  all  such  cars  should  be  placed.  It  ap- 
pears to  hare  been  usual  for  the  car  inspec- 
tors to  ride  upon  trains  while  being  run  in 
on  the  tracks  for  inspection,  and  that  this,  if 
not  absolutely  necessary,  was  a  convenience 
to  them  in  the  prosecution  of  their  worlt.  We 
are  of  the  opinion  that  there  was  no  negli- 
gence on  the  part  of  the  defendant  in  failing 
to  provide  rules. 

Having  found  that  the  death  of  Shuster 
was  not  occasioned  by  any  negligence  for 
which  the  defendant  is  liable  in  this  action, 
it  is  not  necessary  to  consider  whether 
there  was  contributory  negligence  on  the 
part  of  Shuster.  Nor  is  it  necessary  for  us 
to  consider  the  assignments  of  error  relating 
to  the  rulings  of  the  court  below  as  to  the 
admission  and  rejection  of  testimony,  as  this 
subject  was  not  discussed  In  the  argument 
before  us,  and  none  of  said  rulings  appear  to 
affect  in  any  way  the  question  as  to  the  n^- 
ligence  of  the  defendant. 

We  are  of  the  opinion  that  there  was  no 
evidence  upon  which  the  Jury  would  have 
been  Justified  In  finding  a  verdict  for  the 
plaintiff,  and  that  the  Jury  were  properly  In- 
structed to  find  for  the  defendant,  and  that 
the  Judgment  below  should  be  affirmed ;  and 
it  Is  so  ordered. 


LAYTON   et   al.    V.   JACOBS. 

(Superior  Court  of  Delaware.    Sussex.    April  8, 
1004.) 

1.  Wills— Pbobate—Revhw—Pabties. 

When  proceedings  are  taken,  either  on 
caveat  or  for  review  of  the  probate  of  a  will, 
all  the  parties  in  Interest  must  be  in  court 
dtber  by  citation  or  voluntary  appearance. 

[BJd.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  f  611.] 

2.  JUDOM  —  DlSQUAUnCATIOn  —  RBLATIOn- 
BHIP. 

Where  the  register  of  wills  with  whom  a 
petltlMi  for  review  was  £led  was  the  ereat-unde 
of  the  wife  of  one  of  the  petitioners  for  review, 
he  was  disqualified  by  relationship  and  interest 
to  hear  the  petition. 

Issue  from  the  register  of  wills  by  Robert 
R.  Layton  and  others  against  John  T.  Jacobs, 
as  executor  of  Philip  Richards,  deceased. 
Remanded  to  the  register  of  wills. 

Argued  before  LORE,  O.  J.,  and  SPRU- 
ANCE  and  BOYCB,  JJ. 

R.  C.  White,  J.  M.  Richardson,  C.  W. 
Whlley,  Jr.,  C  W.  Culien,  and  J.  L.  Cahall, 
for  plaintiff.  Charles  M.  Curtis  and  Herbert 
H.  Ward,  for  Susan  W.  Davis,  legatee. 

The  following  motion  to  dismiss  petition 
for  review  was  made : 

"Susan  W.  Davis,  one  of  the  legatees  un- 
der the  will  of  the  said  Philip  Richards,  de- 
ceased, and  one  of  the  parties  interested,  by 
her  attorney  specially  appearing  in  this  pro- 
ceeding for  the  purpose,  hereby  moves  the 


court  to  vacate  and  dismiss  the  petition  tar 
review  of  the  said  will  and  that  the  court 
decline  to  hear  the  Issue  heretofore  sent  to 
this  court  by  the  register  of  wills,  for  the 
following  reasons,  among  others:  (1)  Be- 
cause no  citations  were  Issued  to  the  said 
Susan  W.  Davis  and  others  Interested  under 
said  will  or  to  the  other  heirs  at  law  of  the 
said  Philip  Richards,  deceased,  who  were  not 
parties  to  said  petition  for  review.  (2)  Be- 
cause the  register  of  wills  waived  a  hearing 
of  said  petition  for  review  without  consent 
I  of  all  the  parties  interested.  (8)  Because 
the  register  of  wills  sent  to  this  Superior 
Court  an  Issue  respecting  said  will  without 
Issuing  citations  to  the  parties  Interested, 
and  without  consent  of  all  the  parties  In- 
terested, and  without  a  hearing  before  the 
parties  interested,  and  without  affording  any 
opportunity  to  the  parties  interested  for  a 
hearing  before  him.  (4)  Because  the  order 
made  by  the  said  register  of  wills  on  the  12th 
day  of  March,  A.  D.  1904,  was  In  other  re- 
spects  informal.   Irregular,   and  erroneous." 

LORE,  O.  J.  The  counsel  for  the  helra 
state  that  they  now  represent  and  did  rep- 
resent the  respective  heirs  at  law,  except 
John  T.  Jacobs,  at  the  time  the  caveat  was 
filed.  Mr.  Jacobs  is  in  court  by  the  waiving 
of  notice  as  executor,  and  It  appears  to  ua, 
from  statements  made  here  by  counsel  in 
open  court,  that  all  the  parties  who  are  In- 
terested are  now  in  this  court  virtually,  and 
have  met  this  requirement  of  the  statute. 
We  therefore  cannot  grant  your  motion  to 
remand  the  Issue  to  the  register.  It  is  only 
fair  to  say  that  we  think  when  proceedings 
are  taken,  either  on  a  caveat  or  for  a  review, 
that  at  that  time  the  parties  must  all  be  in 
court,  either  by  citation  or  volnntarliy  (here 
they  come  In  voluntarily) ;  otherwise,  there 
would  be  no  end  to  interminable  reviews,  one 
after  another.  And  It  Is  therefore  well 
enough  for  the  parties  to  understand  that 

Mr.  Curtis  then  made  the  following  motion 
to  remit  the  petition  for  review  to  the  or- 
phans' court: 

"Susan  W.  Davis,  residuary  legatee  under 
the  will  of  Philip  Richards,  deceased,  and 
one  of  the  parties  Interested,  by  her  attor- 
ney specially  appearing  In  this  proceeding 
for  the  purpose,  hereby  moves  the  court  that 
the  said  petition  for  review  and  of  record  in 
this  cause  be  certified  and  remitted  by  this 
court  to  the  orphans'  court  of  the  state  of 
Delaware  In  and  for  Sussex  county,  to  be 
there  heard  by  the  Judges  thereof.  Instead  of 
by  the  said  register  of  wills,  for  the  reason 
that  there  Is  a  legal  exception  to  the  hear- 
ing of  the  said  petition  by  the  said  Daniel  J. 
Layton,  as  register  of  wills,  who  Is  interested 
In  said  cause  by  reason  of  his  relation  by 
consanguinity  and  affinity  to  some  of  the  per- 
sons and  parties  interested,  as  appears  by  the 
affidavit  herewith  submitted,  or  that  the  said 
petition  and  record  be  certified  and  remitted 
by  this  court  to  the  said  Daniel  J.  Layton, 
register  of  wills,  with  an  order  that  he  pro- 
ceed no  further  respecting  said  petition  for 
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review,  but  that  he  fortbwitli  traiisiult  said 
petition  of  record,  with  a  certified  copy  of  the 
order  of  this  court,  to  the  orphans'  court 
of  the  state  of  Delaware  in  and  for  Sussex 
county,  In  order  that  the  same  may  be 
heard." 

Accompanying  said  motion  was  the  follow- 
ing affidavit  of  Susan  W.  Davis,  the  residuary 
legatee :  "That  she  had  no  notice  or  knowl- 
edge of  the  filing  of  said  petition  for  review 
or  the  order  made  thereon  by  the  register 
of  wills  prior  to  the  making  of  said  order 
and  the  sending  of  said  issue  to  the  said  Su- 
perior Court,  and  that  she  did  not  attend  be- 
fore the  register  of  wills  at  any  time  while 
said  petition  was  pending  before  him.  That 
only  a  part  of  the  persons  interested  have 
Joined  In  said  petition  for  review,  there 
being  other  persons  who  are  heirs  at  law  of 
the  said  Philip  Richards,  deceased,  who 
did  not  Join  in  said  petition  for  review. 
That  the  said  Daniel  J.  Layton,  register  of 
wills  in  and  for  Sussex  county  aforesaid, 
with  whom  said  petition  for  review  was  filed 
and  by  whom  the  said  order  was  made,  is 
interested  in  said  cause,  being  the  great- 
uncle  of  Rachel  Layton,  the  wife  of  Robert 
Reese  Layton,  one  of  the  petitioners  for  re- 
view, and  by  reason  of  said  relationship  is 
interested  in  said  cause  and  therefore  dis- 
qualified to  hear  the  said  petition  for  review 
or  make  any  order  respecting  the  same." 

In  support  thereof  the  following  brief  was 
filed: 

A  Jndge  who  la  related  In  any  degree  by 
blood  or  affinity  to  a  party  of  record  is  dis- 
qualified, to  hear  the  cause.  Bayard  v.  Mc- 
Lane,  3  Har.  139;  Moses  v.  Julian,  45  N.  H. 
62,  84  Am.  Dec.  114.  In  Bayard,  v.  McLane, 
there  was  an  appeal  from  the  Chancellor  to 
the  Court  of  Errors  and  Appeals,  and  In 
this  latter  court  the  judges  were  R.  H.  Bay- 
ard, C.  J.,  and  Judges  Harrington,  Layton, 
and  Mllllgan.  The  Chief  Justice  was  a  par- 
ty, and  Judge  Mllllgan  was  the  brother-in- 
law  or  uncle  of  another  party.  The  court 
was  asked  to  certify  to  the  Governor  for  ap- 
pointment of  a  judge  ad  litem,  and  it  was  so 
ordered.  Judge  Harrington  said :  "The  com- 
mon law  seems  to  have  been  very  jealous  on 
this  subject  and  anxious  to  exclude  the  judge 
in  any  case  where  there  was  any  degree  of 
interest  or  relationship  calculated  to  bias  his 
judgment  It  would  be  difficult  and  Im- 
proper at  present  to  lay  down  any  general 
rule  on  the  subject.  The  books  do  not  an- 
nounce any  such  rule;  but  those  of  high  au- 
thority Indirectly  apply  to  it  the  same  rea- 
sons that  would  operate  as  an  objection  to  an 
arbitrator  or  constitute  a  ground  of  challenge 
to  a  juryman." 

The  register  of  wills,  at  a  hearing  on  a 
petition  for  review  of  a  will,  is  both  judge 
and  jury,  and  the  strict  rule  of  disqualifica- 
tion of  Jurymen  should  be  applied  to  blm. 
The  rale  as  to  disqualification  of  jurymen  in 
Delaware  Is  very  strict.  State  v.  Williams, 
9  Houst  60&-626,  18  Atl.  949 ;  Armstrong  v. 


Tlmmons,  3  Har.  342 ;  Robinson  v.  Wilming- 
ton, 8  lioust.  409,  32  Atl.  347.  A  person  re- 
lated by  blood  or  marriage  to  the  ninth  de- 
gree to  a  party  Is  disqualified  to  sit  as  a 
juror.  State  v.  Williams,  9  Houst  508-525, 
18  Atl.  949.  In  Armstrong  v.  Tlmmons,  3 
Har.  342,  it  was  held:  A  cousin  of  one  of 
the  parties  wan  disqualified;  also  another 
juror  whose  wife  was  a  cousin  to  one  of  tlie 
parties;  also  a  juror  who  was  a  cousin  to  a 
party  In  Interest,  though  not  a  party  on  the 
record.  In  Robinson  v.  Wilmington,  8  Houst 
409,  82  Atl.  847,  It  was  held  that  a  taxpayer 
of  the  city  was  disqualified  to  sit  as  juryman 
In  a  suit  against  city. 

Affinity  always  arises  by  the  marriage  of 
one  of  the  parties  so  related.  A  husband  ia 
related  by  affinity  to  all  the  consanguinei  of 
his  wife,  and  vice  versa  the  wife  to  the  hus- 
band's consanguinei;  for,  the  husband  and 
wife  being  considered  one  flesh,  those  who 
are  related  to  the  one  by  blood  are  related  to 
the  other  by  affinity."  1  HI.  Com.  435 
(Christiana  note  5).  It  seems  that  a  statute 
was  necessary  to  remove  the  disqualification 
of  a  taxable  of  the  county  as  judge  In  any 
cause  involving  liability  of  the  trustees  of 
the  poor  in  such  county  to  support  any  poor 
person.  Rev.  Code  1852,  amoided  in  18%, 
p.  379,  c.  48,  J  19. 

Messrs.  Cullen  and  White  replied,  con- 
tending that  the  mere  relationship  of  the 
register  of  wills  to  one  of  the  heirs  was  not 
such  an  "interest"  as  was  contemplated  by 
the  Constitution. 

LORE,  0.  J.  The  court  are  very  clear  in 
their  judgment  that  under  the  constitutional 
provision  Register  Layton  is  disqualified  to 
sit  by  reason  of  relationship  and  interest,  and 
that  the  authority  vests  In  the  orphans'  court 
to  hear  the  petition  for  review. 

The  court  thereupon  made  tbe  following 
order:  And  now,  to  wit,  this  8th  day  of 
April,  A  D.  1904,  a  motion  having  been 
made  to  the  court  in  behalf  of  John  T.  Ja- 
cobs, executor  of  Philip  Richards,  deceased, 
and  Susan  W.  Davis,  legatee  and  devisee 
under  the  last  will  and  testament  of  said 
Philip  Richards,  deceased,  that  the  record 
and  issue  heretofore  certified  to  this  court 
in  the  above-stated  cause,  by  Daniel  J.  Lay- 
ton,  Esq.,  the  register  of  wills  for  the  said 
county  of  Sussex,  be  remanded  to  the  said 
register  of  wills  by  the  order  of  this  court: 
and  it  appearing  to  this  court,  by  the  affida- 
vit of  Susan  W.  Davis  filed  in  this  cause  and 
by  the  admission  In  open  court  by  counsel 
representing  the  petitioners  in  this  cause  and 
all  of  the  heirs  at  law  of  the  said  PbiUp 
Richards,  deceased,  that  the  said  Daniel  J. 
Layton,  said  register  of  wills,  is  related  by 
affinity  within  the  fourth  degree  to  Robert  R. 
Layton,  one  of  said  petitioners  in  this  cause 
(the  said  Robert  R.  Layton  having  Inter- 
married with  Rachel  Layton,  the  grandniece 
of  the  said  Daniel  J.  Layton,  the  said  regis- 
ter of  wills),  It  is  considered,  adjudged,  and 
decreed  by  this  court  that  the  said  Daniel  J. 
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Layton,  said  register  of  wills,  Is  nnder  tbe 
Constitatlon  and  laws  of  this  state,  by  reason 
of  such  interest  and  relatiODshlp,  disqualified 
to  take  or  have  cognizance  of  tbe  said  peti- 
tion for  tbe  reylew  of  tbe  probate  of  tbe  said 
last  will  and  testament  of  said  Philip  Rich- 
ards, deceased,  mentioned  In  said  record  so 
certified  by  tbe  said  register  of  wills  as  afore- 
said, and  that  said  record  and  Issae  be  fortlt- 
with  remanded  to  tbe  said  Daniel  J.  Layton, 
tbe  said  register  of  wills." 


McCARTER  r.  KETCHAM. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

No?.  28,  1905.) 

1.  CoRPOBATioR—KxisTBNOB— Evidence. 

Facts  proved  held  to  show  tbe  existence  of 
a  corporation  de  facto. 

2.  Sauk— Dissolution. 

Where  rights  of  third  persons  liave  arisen 
by  reason  of  the  acts  of  a  corporation  de  facto, 
snch  corporation  cannot  l>e  dissolved  by  any 
agreement  or  acts  of  the  incorporators,  so  as  to 
affect  snch  rights. 
8.  Same— Actions  on  Scbbcbiftionb. 

The  statute  of  limitations  commences  to 
ran,  aa  to  unpaid  subscriptions  to  the  stocic  of 
a  corporation  wliicli  has  become  insolvent,  after 
*  call  and  assessment  has  been  made  for  the 
amonnts  necessary  to  pay  creditors. 
(Syllabns  by  the  Conrt) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Tbomas  N.  McCarter.  Jr.,  re- 
ceiver, against  William  S.  Ketcbam,  Jr. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Frank  E.  Braduer  and  Chandler  W.  Rlker, 
for  plalntlft  in  error.  James  E.  Howell,  for 
defendant  in  error. 

OARRETSON,  J.  On  tbe  23d  day  of 
January,  1893,  Edward  S.  Campfleld,  Wil- 
liam S.  Ketcbam,  William  S.  Ketcbam,  Jr., 
Frank  D.  Holloway,  and  George  W.  Ketcbam 
signed  tbe  certificate  of  incorporation  of  tbe 
Clinton  Hill  Lumber  &  Manufacturing  Com- 
pany. Tbe  certificate  set  forth  tbe  name  of 
tbe  company;  tbe  place  where  tbe  business 
of  tbe  company  was  to  be  carried  on;  tbe 
objects  for  wblcb  the  company  was  formed, 
being  to  manufacture  and  seil  sashes,  doors, 
blinds,  and  all  planing  mill  work  and  car- 
penters' supplies,  and  to  buy  and  sell  lumber ; 
tbe  total  amount  of  capital  stock,  being 
$75,000,  divided  into  750  shares,  of  $100 
each ;  tbe  amount  with  which  tbe  company 
would  commence  business,  being  $40,500,  be- 
ing 406  shares,  of  $100  each ;  the  names  and 
residences  of  stockholders  and  tbe  number 
of  shares  held  by  each,  being  100  shares 
by  eacb  of  the  first  four  named  above  and 
5  shares  by  Oeorge  W.  Ketchara;  and  tbe 
time  of  tbe  existence  of  tbe  company,  60 
years.  This  certificate  was  filed  in  the  Essex 
county  clerk's  office.  Tbe  certificate  was 
never  filed  in  tbe  office  of  tbe  Secretary  of 
State.  On  the  same  23d  day  of  January,  tbe 
first  meeting  of  tbe  stockholders  was  held. 


at  wblcb  a  temporary  chairman  and  secre- 
tary were  elected.  It  was  moved  and  car- 
ried that  certificate  of  incorporation  and 
waiver  of  notice  of  meeting  be  filed.  By-laws 
were  adopted  and  tbe  original  incorporators 
were  elected  directors.  Upon  tbe  same  day 
tbe  directors  met,  William  S.  Ketcbam  was 
elected  president,  Edward  S.  Campfleld  vice 
president,  F.  D.  Holloway  secretary,  and 
William  S.  Ketcbam,  Jr.,  treasurer.  Tbe 
oath  of  office  was  taken  by  tbe  secretary. 
Tbe  treasurer  was  Instructed  to  give  bonds 
in  $5,000  and  procure  necessary  stationery. 
Tbe  fixing  of  tbe  principal  office  was  laid 
over  for  tbe  present,  and  a  bill  of  sale  was 
made  by  F.  D.  Holloway,  one  of  the  incor- 
porators, to  tbe  company;  said  bill  of  sale 
representing  what  Holloway  owed  William  8. 
Ketcbam,  another  incorporator,  and  the  prop- 
erty so  transferred  to  t>e  paid  for  by  tbe 
stock  of  tbe  company  to  be  issued  to  William 
S.  Ketcbam. 

By  tbe  bill  of  sale,  dated  tbe  same  23d 
of  January,  Frank  D.  Holloway,  in  consid- 
eration of  $1  paid  by  the  Clinton  Hill  Lum- 
ber &  Manufacturing  Company,  stated  to 
be  a  corporation  of  New  Jersey,  sold  to 
tbe  company  the  stock  of  lumber  then  in 
tbe  bands  of  Frank  D.  Holloway  &  Co.  or 
In  course  of  shipment,  also  lease  of  premises 
comer  Rose  street  and  JellifF  avenue,  build- 
ings and  improvements  thereon,  good  will, 
accounts  receivable,  fixtures,  and  everything 
appertaining  to  tbe  business  of  the  said 
Frank  D.  Holloway  &  Co.  On  tbe  Oth  of 
February,  1883,  a  special  meeting  of  tbe  stock- 
holders, called  for  9  o'clock  in  tbe  forenoon 
of  that  day,  was  adjourned  to  February  7tb 
at  2  p.  m.  On  the  same  6tb  day  of  Febru- 
ary, a  special  meeting  of  tbe  directors  was 
held,  at  which  all  were  present  except  George 
W.  Ketcbam.  Tbe  board  of  directors  were 
authorized  to  call  upon  tbe  stockholders  for 
40  per  cent  of  the  amount  subscribed  to  tbe 
stock  of  tbe  company,  to  be  paid  into  tbe 
treasury  on  or  before  Tuesday,  February  7tb, 
and  certificates  be  issued  therefor.  The  res- 
ignation of  F.  D.  Holloway  as  secretary  and 
director  of  tbe  company  was  read  and  ac- 
cepted. W.  8.  Ketcbam,  Jr.,  was  elected 
secretary  in  place  of  Holloway,  and  the  traard 
adjourned  until  February  7th.  On  the  same 
eth  of  February  a  paper  was  signed  by  Wil- 
liam S.  Ketcbam,  Jr.,  treasurer,  with  tbe 
name  of  William  S.  Ketcbam,  president,  to 
it,  and  with  tbe  seal  of  tbe  company  attach- 
ed, which  certifies  that  William  8.  Ketcbam, 
Jr.,  is  entitled  to  40  shares  of  stock  in  tbe 
company.  No  payment  was  ever  made  on 
account  of  tbe  stock  subscription  of  William 
8.  Ketcbam,  Jr. 

On  or  about  March  12,  1893,  Holloway  con- 
fessed judgment  to  Storeby,  Sprague  ic  Co., 
and  also  a  Jtidgment  to  the  Cumberland 
Lumber  Company.  Tbe  consideration  for 
these  judgments  was  lumber  sold  to  him 
prior  to  January  23,  1893.  On  March  16, 
1893,  these  judgment  creditors  filed  a  bill  In 
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chancery  against  the  CUntoa  Hill  Lumber 
&  Manofacturlng  Company,  the  object  of 
which  was  to  set  aside  the  bill  of  sale  made 
bj  HoUoway  to  that  corporation.  That  com- 
pany filed  an  answer  to  the  bill  setting  up 
an  advance  of  moneys  to  HoUoway  by  Wil- 
liam S.  Ketcham,  Sr.;  that  Holloway's  busi- 
ness was  at  a  standstill  for  lack  of  capital 
to  prosecnte  the  same  and  pay  the  debts  con- 
tracted by  HoUoway;  that  HoUoway  agreed 
a  company  should  be  formed  with  capital 
suflBclent  to  carry  on  the  business;  that  the 
corporation  was  formed  and  organized;  that 
HoUoway  stated  that  aU  the  assets  of  his 
business  had  been  procured  with  moneys  ad-  | 
vanced  to  bim  by  WUliam  S.  Ketcham,  and 
offered  to  convey  all  said  business  either 
to  WiUlam  S.  Ketcham  direct  or  to  the  de- 
fendant, and,  If  made  to  the  defendant,  that 
the  defendant  would  issue  to  William  S. 
Ketcham  its  stock  for  the  value  of  the  same 
as  property  purchased,  and  Ketcham  agreed 
to  accept  the  stock  of  the  company  for  the 
same;  that  HoUoway  made  the  bUl  of  sale 
and  the  company  Issued  to  Ketcham  Its  cer- 
tificate of  capital  stock  In  payment  of  the 
pur<d>a8e  price  or  value  of  the  business  and 
property;  tliat  the  defendant  attempted  to 
take  possession  of  the  property.  The  an- 
swer denies  that  the  transfer  from  HoUoway 
to  the  company  was  without  consideration, 
or  was  made  by  him  to  delay,  defeat,  and  de- 
fraud Holloway's  creditors.  This  answer 
had  attached  to  it  an  affidavit  of  William 
8.  Ketcham,  Jr.,  in  which  he  swears  that 
he  is  the  secretary  of  the  Clinton  HIU  Lum- 
ber &  Manufacturing  Company,  and  as  to 
the  truth  of  the  matter  In  the  answer. 

A  final  decree  was  made  in  this  suit  No- 
vember 14,  1893,  adjudging  that  the  bill  of 
sale  be  set  aside  as  against  the  Judgments 
and  executions  of  the  complainants;  that 
Thomas  N.  McCarter,  Jr.,  be  appointed  re- 
ceiver to  take  possession  of  the  property 
transferred  by  HoUoway  to  the  comiwny 
by  the  bill  of  sale;  that  the  defendant  forth- 
with transfer  to  the  receiver  all  the  property 
as  received  from  HoUoway  and  convert  the 
same  into  cash,  to  be  applied  to  the  payment 
of  the  complainant's  Judgments  and  report  to 
the  court;  and,  if  sufficient  was  not  realized 
to  pay  the  amounts  due  the  complainants, 
the  receiver  was  given  leave  to  apply  to  the 
court  for  further  relief.  An  appeal  from 
this  decree  was  taken  to  the  Court  of  Errors 
and  Appeals  and  the  decree  affirmed.  April 
1.  1885,  upon  petition  filed  by  the  complain- 
ants, It  was  ordered  that  the  defendant  pay 
the  complainants  the  amounts  due  on  their 
Judgments  and  that  execution  Issue  to  levy 
and  make  said  sums.  Execution  was  issued 
and  returned  unsatisfied.  April  8,  1895,  the 
same  complainants  filed  a  bill  against  the 
Clinton  HIU  Lumber  8c  Manufacturing  Com- 
pany, alleging  that  It  was  insolvent,  and 
praying  for  the  appointment  of  a  receiver, 
and  May  18.  1895,  Thomas  N.  McCarter,  Jr., 


was  appointed  receiver.  The  dalms  aa 
above  stated  of  the  complainants  against  the 
defendant  were  presented  to  the  receiver 
and  by  him  aUowed,  and  upon  appeal  to  the 
Chancellor  from  bis  allowance  the  determi- 
nation of  the  receiver  was  affirmed. 

November  8,  1899,  the  receiver  in  the  last 
suit  presented  a  petition  to  the  Cliancellor 
asking  the  court  to  levy  an  assessment 
against  the  stockholders,  or  direct  the  re- 
ceiver so  to  do,  requiring  them  to  pay  to  the 
receiver  such  amount  of  their  unpaid  sub- 
scription as  might  be  necessary  to  pay  the 
debts  of  the  corporation,  and  that  the  re- 
ceiver have  leave  to  bring  actions  to  recover 
the  money  assessed  against  the  stockholders. 
June  9,  1903,  It  was  ordered  and  decreed  by 
the  Chancellor  that  the  receiver  be  and  la 
directed  and  authorized  to  assess,  call,  and 
collect  the  sum  of  $6,344.97,  with  interest, 
from  George  W.  Ketcham,  George  W.  Ket- 
cham, administrator  of  William  8.  Ketcbam, 
Sr.,  and  William  8.  Ketcham,  out  of  their  re- 
spective subscriptions  as  incorporators  and 
stockholders  of  the  Clinton  HiU  Lumber  & 
Manufacturing  Company,  which  have  not  been 
fully  paid  up  (but  not  to  exceed  60  per  cent 
thereof),  and  to  enforce  payment  of  such 
assessment  and  call  by  suit.  If  necessary, 
against  each  of  the  above-named  delinquent 
subscribers  and  stockholders  of  the  said  cw- 
poratlon.  July  17.  1903,  the  receiver  gave 
notice  to  William  S.  Ketcham  and  George 
W.  Ketcham,  Individually  and  as  administra- 
tor of  William  S.  Ketcham,  Sr.,  that  by  vir- 
tue of  a  decree  of  the  Court  of  Chancery  of 
June  9,  1903,  a  copy  of  which  was  annexed 
to  the  notice,  he  (the  receiver)  did  thereby 
levy  an  assessment  upon  them  as  original 
sul)6crlber8  to  the  certificate  of  organization 
of  the  Clinton  HIU  Lumber  &  Manufactur- 
ing Company  to  raise  and  pay  the  sum  of 
$6,344.97,  with  Interest,  and  that  tlie  amounts 
levied  and  assessed  separately  were:  'WU- 
liam S.  Ketcham,  $3,095;  Gteorge  W.  Ket- 
cham, administrator,  $3,095;  and  George  W. 
Ketcham,  $254.75.  In  said  notice  the  re- 
ceiver called  upon  the  persons  named  to  i>ay 
the  same  within  30  days,  and,  unless  paid, 
he  would  bring  suit. 

In  September,  1903,  the  receiver  began  suit 
against  William  8.  Ketcham,  in  the  EJssex 
circuit  court,  aUeglng  in  his  declaration  the 
Incorporation  of  the  Clinton  HIU  Lumber  & 
Manufacturing  Company  and  the  matters  set 
ont  in  the  cwtlflcate  of  incorporation.  He 
avers  that  the  defendant  subscribed  tor  100 
shares  of  the  capital  stock,  and  agreed  to  pay 
therefor  in  cash  at  the  par  value  wbaaever 
lawfully  required,  and  that  the  defendant  baa 
not  paid  the  amount  of  the  subscription ; 
that  the  corporation  became  Involvent  and 
the  plaintiff  was  appointed  receiver ;  that  the 
Court  of  Chancery  had  authorized  bim  to 
collect  from  the  defendant  and  others,  oat 
of  their  subscriptions,  an  amount  sufficient 
to  pay  claims  which  had  been  presented  to 
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the  recelTer;  and  that  the  plaintiff  made 
an  assessment  against  ttie  defendant  of  tbe 
som  of  $8,096,  and  notified  tilm  tliat  lie  bad 
levied  the  assessment,  and  by  reason  there- 
of the  defendant  liecame  indebted  to  the 
plaintiff.  To  the  declaration  the  defendant 
pleaded:  (1)  The  general  issue;  (2)  that  the 
Clinton  HIM  Lumber  &  Manufacturing  Com- 
pany was  never  incorporated;  (8)  that  the 
persons  who  had  subscribed  for  stock  of  said 
alleged  company  agreed  among  themselves  to 
cancel  the  subscription  of  the  defendant; 
(4)  the  statute  of  limitations.  Issue  was 
Joined  on  these  pleas.  Upon  the  trial  of  the 
cause  the  Judge  directed  a  verdict  for  the 
plaintiff,  and  Judgment  was  thereupon  al- 
tered. 

The  plaintiff  in  error  seeks  a  reversal  of 
that  Judgment  chiefly  upon  the  ground  that 
tbe  Clinton  Hill  Lumber  &  Manufacturing 
Company  was  never  a  corporation.  It  is 
not  disputed  that  the  incorporators  signed 
tlie  certificate  of  incorporation,  wliich  was  in 
tbe  form  required  by  law ;  that  tbe  certificate 
was  filed  in  the  Essex  coun^  clerk's  office; 
that  tbe  incorporators  met,  adopted  by-laws, 
and  elected  a  board  of  directors;  that  the 
directors  met  and  elected  officers;  tliat  the 
secretary  took  the  oath  of  office;  that  tbe 
bond  of  tbe  treasurer  was  fixed,  and  a  bill 
of  sale  was  made  to  the  company  of  property 
of  Holloway,  and  stock  authorized  to  be 
issued  to  William  S.  Ketcham  for  the  value 
of  that  property ;  that  tbe  board  of  directors 
was  authorized  to  call  upon  the  stockholders 
for  40  per  cent  of  the  amount  subscribed 
to  tbe  stock  of  the  company ;  that  the  resigna- 
tion of  tbe  secretary  of  the  company  was 
received,  and  a  successor  elected;  that  as  a 
corporation  it  afterwards  filed  an  answer  to 
a  bill  of  complaint  filed  to  set  aside  the  bill 
of  sale  which  it  had  received  from  Holloway, 
and  resisted  the  making  of  decree  declaring 
that  bill  of  sale  a  fraud  upon  Holloway's 
creditors.  Tbe  company  was  a  fully  organ- 
ized, active  corporation  de  facto.  It  needed 
only  the  filing  of  its  certificate  in  the  office 
of  the  Secretary  of  State  to  be  a  corporation 
de  Jure.  When  tbe  corporation  purchased 
from  Holloway  property  wbich  Holloway's 
creditors  might  reach,  the  rights  of  outside 
persons  intervened,  and  the  original  stock- 
holders and  incorporators  could  not  end  tbe 
corporation  by  agreement  among  themselves 
to  abandon  the  enterprise  or  by  destroying 
the  certificate  of  incorporatloiL  Bibb  v.  Hall, 
101  Ala.  79,  14  South.  98 ;  Aultman  v.  Wad- 
dle. 40  Kan.  196.  19  Fac.  730. 

The  original  subscription  for  8to<^  in  the 
certificate  of  organization  was  liable  to  be 
paid  immediately  and  as  soon  as  call  for 
the  same  was  made.  At  the  directors'  meet- 
ing held  February  6,  1903,  a  call  for  40  per 
cent  of  tbe  amount  subscribed  to  tbe  stock 
was  authorized.  This  amount  then  became 
due  and  payable,  and  left  60  per  cent  sub- 
ject to  be  called  when  required.  When  this 
was  needed  to  pay  creditors,  and  a  call  for 


that  purpose  was  made,  it  then  became  due 
and  payable,  and  tbe  statute  of  limitations 
began  to  run  from  the  time  of  such  call.  It 
could  not  be  considered  as  payable  until 
the  creditors'  claim  had  l>een  established 
and  it  tiad  been  ascertained  that  tbe  corpora- 
tion had  no  assets  outside  of  its  stock  sub- 
scriptions to  pay  that  debt  In  the  present 
case  the  Court  of  Chancery,  In  the  suit  to 
set  aside  tbe  bill  of  sale,  established  tbe 
Judgment  obtained  by  the  complainants  in 
that  suit  against  Holloway  as  a  debt  of  the 
corporation,  and  by  the  subsequent  proceed- 
ings to  declare  tbe  corporation  Insolvent 
ascertained  that  tbe  only  assets  out  of  which 
that  debt  could  be  satisfied  were  the  unpaid 
stock  subscriptions,  and  then  made  call  upon 
tbe  subscribers  to  pay.  Unpaid  subscriptions 
to  stiock  are  assets,  and,  tbe  corporation  be- 
ing Insolvent,  the  existence  of  creditors  sub- 
jects tbese  liabilities  to  tbe  rules  applicable 
to  funds  held  in  trust,  and  statutes  of  limita- 
tions do  not  commence  to  run  in  respect  to 
them  until  after  a  call  and  assessment  has 
been  made.  Hawkins  v.  Glenn  Trustee,  131 
n.  S.  334,  9  Sup.  Ct  739,  33  L.  Ed.  184. 

We  find  no  error  in  tbe  proceedingD  below, 
and  the  Judgment  is  affirmed. 


STATE   V.   ROSA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  22,  i9&.) 

L  CRiianAi.  Law— FoBUXB  Aoquittait— De- 

TBBMINATION  OF  FlXA. 

Ordinarily  a  plea  of  former  acquittal  raises 
an   issue   for  the  jury ;   but .  where,   upon   its 
face,  it  is  insufficient  in  substance,  it  may  be  so 
adjudged  on  demurrer. 
2.  Same — SurnciENCT  of  Plea. 

A  plea  to  an  indictment  for  the  murder  of 
A.  that  defendant  has  been  lawfully  acquitted 
of  the  offense  charged,  in  that  he  was  previous- 
ly Indicted  for  the  murder  of  B.,  who  was  shot 
at  the  same  time  and  place  and  by  the  same 
person  as  A.,  and  -was  tried  and  acquitted  of 
tbe  murder  of  B.,  the  entire  facts  of  the  shoot- 
ing of  both  A.  and  B.  being  presented  and 
passed  upon  by  the  jury  on  the  trial  for  the 
murder  of  B.,  and  constituting  one  and  the 
same  offense,  was  obnoxious  to  demurrer,  in 
that  It  failed  to  either  allege  or  show  that  both 
homicides  were  produced  by  the  same  act 

[Eld.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Iaw,  H  383,'  407-109.] 

8.  Homicide  —  Evidence  —  Thbeats  —  Ri- 

MOTENESS. 

In  homicide,  threats  made  by  defendant 
al>out  three  wee^  before  tbe  homicide  were  not 
too  remote  in  time  to  be  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  |  294.] 

4.  Same. 

In  homicide,  where  it  appeared  upon  the 
trial  that  defendant  an  Italian,  had  shot  de- 
ceased and  another,  who  were  both  Italians, 
statements  made  by  defendant,  previous  to  the 
homicide,  that  he  Imd  a  grudge  against  a  couple 
of  his  countrvmen  and  was  going  to  shoot  them, 
were  admissible ;  it  being  for  the  jury  to  deter- 
mine whether  the  statements  referred  to  the 
men  actually  killed  or  not 

[EkL  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  {  295.] 
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5.  Saub— Aduibsions  —  Statements  in  Db- 
riADANT'S  Pbesence. 

In  homicide,  a  conversation  between  wit- 
ness and  another,  overheard  by  defendant,  in 
which  one  of  the  parties  narrated  a  statement 
which  he  said  had  been  made  to  him  by  de- 
fendant as  to  what  the  latter  would  do  in 
case  he  was  convicted  of  murder,  was  compe- 
tent 

[Bd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Iaw,  §  ^8.] 

6.  Same. 

In  homicide,  a  conversation  containing  a 
statement  prejudicial  to  defendant,  which  took 
place  immediately  outside  of  the  door  of  the  room 
in  which  defendant  was  confined,  was  not  ren- 
dered inadmissible  because  defendant  made  no 
reply  thereto,  and  did  not  appear  to  the  witness 
who  was  narrating  the  conversatiota  to  have  been 
paying  any  attention  to  it ;  but  whether  defend- 
ant did  hear  the  conversation,  so  as  to  render  it 
(competent  evidence  against  him,  was  a  question 
for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  898.] 

7.  Cbimirai.  Law— Fobmeb  Acquittal— Evi- 
de^^ce. 

In  a  prosecution  for  killing  A.,  the  record 
of  an  acquittal  of  defendant  on  an  indictment 
charging  the  killing  of  B.,  who  was  killed  at 
the  same  time  and  by  the  same  person  as  A., 
was  properly  excluded,  in  the  absence  of  an  ac- 
companying offer  to  show  that  the  same  evi- 
dence was  introduced  on  the  trial  for  the 
killing  of  B.  as  on  the  trial  for  the  killing  of  A. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  075.] 

8.  Same— INSTBUOTIONS    —    Cbedibilitt    of 
Witnesses. 

A  charge  in  a  criminal  case  that  con- 
tradictory testimony  of  witnesses  "must"  be 
considered  by  the  jury  as  affecting  their  credi- 
bility was  properly  excluded  as  invading  the 
province  of  the  jury. 

[Bd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1772.] 

,9.  Same. 

A  charge  in  a  criminal  case  that,  if  the 
testimony  of  a  witness  differed  from  testimony 
previously  given  by  him  on  another  occasion,  it 
was  the  duty  of  the  jury  to  consider  that  fact 
and  to  determine  bow  his  credibility  was  affect- 
ed thereby,  but  that  the  mere  fact  that  there 
was  a  discrepancy  in  the  testimony  of  the  wit- 
ness on  the  two  occasions  did  not  justify  the 
jury  in  immediately  rejecting  his  evidence,  and 
tliat  they  must  consider  the  variance  and  deter- 
mine whether  it  affected  his  credibility,  was 
proper. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  H  1891,  1802.] 

Error  to  Court  of  Oyer  and  Terminer, 
Bergen  County. 

Jerry  Rosa  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

See  58  Atl.  1010. 

Peter  W.  Stagg,  for  plaintiff  in  error. 
Ernest  Koester,  for  the  State. 

GUMMERB,  C.  J.  The  writ  of  error  in 
this  case  brings  up  for  review  the  convic- 
tion of  Jerry  Rosa  upon  an  indictment  char- 
ging him  with  the  murder  of  one  Demetrlo 
Denofrto. 

The  first  reason  assigned  for  the  setting 
aside  of  the  conviction  is  that  the  trial  court 
erred  In  ruling  that  a  plea  of  autrefois  ac- 


quit filed  by  the  def«idant  did  not  set  omt 
the  facts  necessary  to  constitute  that  defense, 
and  In  sustaining  the  demurrer  to  tliat  plea 
■filed  by  the  state.  The  plea  was  in  the  follow- 
ing words:  "This  defendant  hereby  pleads 
to  the  above  indictment  that  be  has  been 
lawfully  acquitted  of  the  said  offense  enlarged 
in  said  indictment,  in  that  he  was  hereto- 
fore, at  the  April  term,  1904,  lavrfully  in- 
dicted for  the  murd^-  of  one  Benedetto 
Galante,  who,  by  the  evidence  In  said  cause, 
was  shot  at  the  same  time  and  place,  by 
the  same  person,  as  Demetrlo  Denofrio,  and 
that  this  defendant  was  tried  at  said  April 
term,  1901,  by  a  jury,  and  lawfully  acquitted; 
and  for  that  the  entire  facts  of  the  shoot- 
ing of  both  persons,  Benedetto  Galante  and 
Demetrlo  Denofrio,  were  presented  by  the 
evidence  before  said  jury,  which  was  one 
and  the  same  offense  as  charged  by  this  in- 
dictment and  passed  upon  by  said  jury.  This 
defendant  pleads  that  acquittal  as  a  bar  to 
the  trial  of  this  indictment."  Ordinarily  a 
plea  of  former  acquittal  raises  an  issue  for 
the  jury;  but,  where  upon  its  face  it  is  in- 
sufficient in  substance,  it  may  be  so  adjudged 
on  demurrer.  Commonwealth  v.  Bressant, 
126  Mass.  246;  Gormley  v.  State,  37  Ohio 
St  120;  Ency.  Plead.  &  Prac.  vol.  9,  p.  640; 
Cyc.  vol.  12,  p.  368.  The  present  plea,  in  our 
opinion,  Is  manifestly  insufficient  in  a  sub- 
stantial respect  Although  It  sets  out  that 
Galante  was  shot  at  the  same  time  and  place 
that  Denofrio  was,  and  that  they  were  shot 
by  the  same  person,  it  fails  to  allege  or  show 
that  it  was  the  same  act  which  produced 
both  homicides,  and  this  is  universally  held 
to  be  the  essential  feature  in  a  plea  of  this 
nature ;  for  it  is  the  character  of  the  act,  not 
the  results  which  flow  from  it,  which  de- 
termines the  question  of  the  guilt  or  inno- 
cence of  the  person  who  does  It  In  State 
V.  Cooper,  13  N.  J.  Law,  871,  25  Am.  Dec. 
490,  a  case  of  note  In  our  reports  upon  this 
subject,  it  Is  said:  "The  writers  concur  In 
stating  that  these  pleas  'must  be  upon  a 
prosecution  for  the  same  identical  act* " 
And,  although  that  case  was  decided  over 
70  years  ago,  an  examination  of  the  text- 
books, and  of  the  later  decisions  bearing  np- 
on  this  point,  will  disclose  no  change  or 
modification  of  this  rule.  It  is  not  intended 
to  intimate  that  a  common-law  plea  of 
former  acquittal  is  bad  unless  It  expressly 
alleges  that  the  Indictment  under  which  the 
acquittal  was  had,  and  that  to  which  the 
plea  is  interposed,  rest  upon  one  and  the 
same  act  It  is  enough  If  from  the  facts 
set  out  in  the  plea  such  an  Inference  neces- 
sarily follows.  But  no  such  conclusion  neces- 
sarily follows  from  the  facts  set  out  in  the 
pleading  now  under  consideration.  Circum- 
stances may  readily  be  Imagined,  not  at 
all  contradictory  of  the  plea,  under  which 
the  killing  of  Galante  would  have  been  justi- 
fiable, and  that  of  Denofrio  criminal ;  each 
resulting  from  a  separate  act  For  Instance, 
if  Galante  and  Denofrio,  being  together,  had 
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met  the  defendant  at  nlgbt  on  tbe  street  (as 
was  tbe  fact),  and  Ualonte  had  attacked 
tbe  defendant  and  attempted  to  rob  blm, 
Denofrlo  standing  by  and  taking  no  part  In 
tbe  affair,  bat,  on  tbe  contrary,  remonstrat- 
ing against  It,  and  the  defendant  had,  in 
resisting  Galante,  shot  and  killed  him,  bis 
act  would  have  been  entirely  Justifiable 
(State  T.  Bonoflglio,  67  N.  J.  Law,  230,  52 
Atl.  712,  54  Atl.  99,  91  Am.  St  Rep.  423); 
bnt,  if  be  bad  then  Immediately  turned  and 
Btaot  and  killed  Denofrlo,  bis  act  in  doing  so 
would  have  been  criminal,  nnless  Denofrlo, 
notwithstanding  bis  apparent  opposition  to 
bis  companion's  act,  was  in  reality  a  par- 
ticipator in  It,  aiding  and  abetting  it,  or, 
at  least,  unless  the  defendant  bad  reasonable 
gronnd  fOr  so  belleTing.  In  such  a  situation 
the  "entire  facts  of  tbe  shooting  of  both  per- 
sons" mlgbt  justify  an  acquittal  on  the  charge 
of  feloniously  killing  the  one,  and  a  con- 
viction on  tbe  charge  of  feloniously  killing 
tbe  other.  As  tbe  plea  does  not  show  that 
tbe  death  of  Galante  and  of  Denofrlo  re- 
sulted from  one  and  tbe  same  act  of  tbe 
defendant,  we  liave  not  considered  it  neces- 
sary to  decide  the  question  whether  an  ac- 
quittal upon  an  indictment  charging  tbe 
felonions  homicide  of  A.  is  a  bar  to  a  con- 
viction upon  an  indictment  charging  the 
felonious  homicide  of  B.,  when  it  is  shown 
that  tbe  death  of  each  was  produced  by  the 
same  act  of  the  person  indicted. 

Other  reasons,  upon  which  the  conviction 
t>efore  ns  is  attacked,  are  rested  upon  al- 
leged erroneous  rulings  of  tbe  trial  court  upon 
the  admission  and  exclusion  of  evidence.  It 
is  first  objected  that  the  state  was  permitted 
to  prove  by  two  witnesses  that  the  defendant 
about  three  weeks  before  tbe  homicide,  ex- 
hibited a  revolver  to  them,  stating  at  the  same 
time  that  there  were  a  couple  of  bis  country- 
men that  be  bad  a  grudge  in  for,  and  that  If 
they  bothered  him,  he  was  going  to  shoot 
them.  Tbe  ground  of  objection  Is  that  the 
time  of  tbe  making  of  the  statement  was  "too 
remote"  from  the  date  of  the  homicide,  and, 
further,  that  tbe  defendant  did  not  state  that 
either  of  tbe  two  men  against  whom  tbe 
fbreat  was  made  was  Denofrlo.  Why  the 
time  of  making  tbe  statement  was  so  remote 
as  to  render  it  incompetent  we  are  not  In- 
formed by  counsel,  nor  are  we  able  to  per- 
ceive for  ourselves.  Nor  do  we  consider  that 
the  failure  of  tbe  defendant  to  disclose  the 
Identity  of  the  two  men  against  whom  he 
bad  tbe  grudge  rendered  tbe  testimony  in- 
competent. If,  in  fact,  one  of  them  was 
Denofrlo,  it  is  not  denied  that  the  evidence 
was  competent  Whether  or  not  such  was  the 
case  was  a  matter  of  inference,  to  be  drawn 
from  tbe  other  facts  proved ;  and  tbe  drawing 
of  that  inference  was  for  the  Jury,  not  for 
tbe  court 

Tbe  second  objection  to  the  admission  of 
evidence  was  that  the  court  permitted  one 
Bnonocore  to  relate  a  conversation  bad  by  tiim 


with  one  Conti,  embodying  a  statement  which 
Cktnti  declared  bad  been  made  to  Itim  by  the 
defendant,  as  to  what  the  latter  would  do  In 
case  he  was  convicted  of  the  murder.  The  con- 
versation was  alleged  to  have  taken  place  at 
tbe  second-floor  door  of  the  Jail  in  which  the 
defendant  was  then  confined.  According  to 
the  story  told  by  the  witness,  be  himself  was 
then  standing  Just  outside  tbe  door,  and  Conti 
and  the  defendant  were  standing  right  by 
him,  Just  Inside  tbe  door.  There  were  a  nam- 
ber  of  other  Italians  standing  about  the  door 
at  tbe  time.  On  bis  cross-exahiinatlon  tlie 
witness  stated  that  the  defendant  did  not  say 
anything  in  reply  to  Conti's  statement,  and 
that  be  (the  defendant)  was  not  paying  any 
attention  to  wliat  0>nti  was  saying.  The 
contention  is  that  tbe  court  should  have  sup- 
pressed this  conversation  because  it  was 
manifest  that  the  defendant  did  not  hear  it 
That  the  evidence  was  competent  if  the  de- 
fendant beard  the  conversation,  cannot  be 
controverted.  In  Donnelly  v.  State,  26  N.  J. 
Law,  601,  this  court  thus  declared  tbe  rule: 
"Wlien  a  matter  is  stated  In  the  presence  of  a 
person  which  injuriously  affects  bis  rights, 
and  be  understands  it  tbe  statement  and  his 
reply,  or  silence,  are  both  admissible." 
Whether  the  defendant  did  bear  tbe  con- 
versation, or  not,  was  for  tbe  Jury.  He  was 
In  a  position  where  be  mlgbt  have  beard  It 
His  failure  to  make  any  reply  is  not  conclu- 
sive proof  that  he  did  not  Nor  is  tbe  state- 
ment of  tbe  witness  that  the  defendant  was 
not  paying  any  attention  to  what  Conti  said 
conclusive  upon  the  point  It  was  merely  bis 
opinion,  based  upon  bis  observation  of  the  de- 
fendant at  the  time,  and  did  not  at  ail  deter- 
mine the  fact  It  was  therefore  proi)er  to 
allow  this  evidence  to  go  to  the  jury. 

It  is  also  contended  that  tbe  trial  court 
erred  in  excluding  the  record  of  the  acquittal 
of  tbe  defendant  on  tbe  indictment  for  tbe 
killing  of  Galante.  The  ground  upon  which 
this  contention  is  rested  is  thus  stated  by 
counsel  In  his  brief:  "The  defendant  had  a 
rigbt  to  offer  the  record  In  evidence  to  show 
that  he  was  not  tbe  person  that  killed 
Galante,  and  tliat  proof  would  have  corrobo- 
rated the  defendant's  denial"  that  he  was 
guilty  of  tbe  charge  upon  which  be  was  then 
being  tried.  Tbe  fallacy  of  this  contention 
lies  in  tbe  assumption  that  the  record  wonid 
have  shown  that  the  defendant  bad  not  killed 
Galante.  It  would  only  have  shown  that  the 
evidence  produced  on  the  trial  of  that  cause 
had  failed  to  satisfy  tbe  Jury  that  the  de- 
fendant bad  feloniously  takoi  tbe  life  of 
Galante.  As  we  have  already  pointed  out, 
the  acquittal  of  itself  constituted  no  bar  to 
tbe  conviction  of  tbe  defendant  for  the  wrong- 
ful killing  of  Denofrlo.  Whether  it  would 
have  been  evidential  of  bis  innocence  of  tbe 
latter  offense,  if  it  bad  been  shown  to  have 
been  rested  upon  precisely  tbe  same  eridence 
as  that  produced  upon  his  trial  for  that 
offense.  Is  a  question  which  tbe  case  before 
us  does  not  present,  for  no  offer  was  made  to 
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show  that  Bucb  was  the  fact  The  only  ques- 
tion which  Is  now  presented  Is  whether  the 
record  of  his  acquittal  of  the  one  offense, 
without  more,  was  evidential  of  his  Innocence 
of  the  other;  and  this  question  must  be 
answered  in  the  negative. 

It  Is  further  argued  that  the  conviction 
should  he  set  aside  for  the  refusal  of  the 
trial  court  to  charge  the  following  request 
submitted  on  behalf  of  the  defendant: 
"Where  a  witness,  when  testifying  on  a 
former  occasion  respecting  the  same  inter- 
view to  which  his  evidence  on  this  trial  Is 
now  directed,  testifies  difTerently,  In  an  im- 
portant incident  which  he  now  narrates,  that 
circumstances  must  be  considered  by  the  Jury 
as  affecting  bis  credibility  on  the  question  as 
to  whether  they  will  believe  the  interview 
wblcb  he  has  testified  to,  notwithstanding 
any  explanation  which  he  may  give  for  the 
discrepancy."  This  request  as  submitted, 
was  properly  refused.  Its  vice  lies  In  the 
proposition  that  such  a  variation  in  the  testi- 
mony of  a  witness  "must"  be  considered  by 
tbe  jury  as  affecting  his  credibility.  The 
determination  of  the  amount,  of  credit  to  be 
given  to  a  witness  Is  peculiarly  the  province 
of  the  Jury;  and  any  attempt  on  the  part  of 
the  court  to  invade  that  province,  and  to 
restrict  the  Jury  In  that  regard,  would  be 
highly  Improper.  The  court  properly  In- 
structed the  Jury  upon  this  matter  that  If  the 
testimony  of  a  witness  given  on  the  trial 
differed  from  that  given  by  htm  on  another 
occasion,  it  was  the  duty  of  the  Jury  to 
consider  that  fact  and  to  determine  how  his 
credibility  was  affected  thereby,  but  that  the 
mere  fact  that  there  was  a  difference  in  the 
testimony  of  the  witness  on  the  two  occasions 
did  not  Justify  the  Jury  in  Immediately  re- 
jecting his  evidence,  and  that  they  must  con- 
sider the  variance,  and  determine  whether 
his  credibility  was  affected  by  the  contra- 
diction. 

Other  reasons  assigned  for  the  reversal  of 
the  conviction  are  directed  at  alleged  errors 
existing  In  the  charge  of  the  court  to  the 
Jury.  Our  examination  of  the  charge  leads 
us  to  the  conclusion  that  the  various  Instruc- 
tions which  have  been  made  the  subject  of 
criticism  by  counsel  contain  no  legal  error. 
But  one  of  these  alleged  errors  presents  a 
question  of  sufficient  Importance  to  require 
discussion.  Among  the  witnesses  produced 
upon  the  part  of  the  state  was  one  Michael 
Bucklno,  who  was  called  to  prove  a  confession 
of  guilt  made  to  him  by  the  defendant  The 
testimony  of  this  witness  was  that  the  de- 
fendant while  they  were  both  Inmates  of 
tbe  county  Jail,  told  blm  that  he  had  shot 
both  Galante  and  Denofrlo;  that  at  the  time 
of  tbe  shooting  be  was  in  the  company  of  a 
man  known  in  the  case  as  "Frank";  that  he 
first  shot  Demetrlo  Denofrlo  and  then  Bene- 
detto Galante;  that  then  he  "banded  this 
revolver  to  Frank,  and  that  Frank  put  this 
revolver  in  Denofrio's  hind  pocket"  From 
other  evidence  in  the  case  It  had  been  made 


to  appear  that  shortly  after  the  shooting 
there  was  found  in  the  coat  pocket  of  Galante 
a  flve-ctaambered  revolver,  four  of  the  cham- 
bers of  wblcb  were  loaded.  A  loose  cartridge 
was  also  found  In  the  pocket  The  revolver 
carried  a  bullet  of  different  size  from  that 
which  produced  Denofrio's  death,  and  bad 
no  discharged  cartridge  in  it  The  court  in 
its  charge,  after  speaking  of  the  fact  of  the 
finding  of  this  revolver  upon  the  person  of 
Galante,  and  pointing  out  the  fact  that  It 
was  Impossible  that  this  could  have  been 
the  weapon  with  which  the  killing  of  Deno- 
frlo was  done,  referred  to  the  bearing  which 
these  facts  had  upon  the  testimony  of  Bucklno 
In  these  words:  "The  evidence  of  Bucklno  is 
that  the  defendant  to!d  him  that  be  (the 
defendant)  'banded  this  revolver  to  Frank 
and  Frank  put  this  revolver  in  Denofrio's 
bind  pocket'  This  Is  the  witness'  statement 
of  what  the  defendant  told  him,  and  the  fact 
that  the  pistol  could  not  have  been  tbe  one 
with  which  the  shooting  was  done  cannot 
cast  any  discredit  upon  the  witness'  state- 
ment" The  alleged  error  In  this  Instruction 
Is  that  It  took  from  the  Jury  the  determination 
of  tbe  question  whethv  the  finding  upon 
Galante  of  this  pistol  cast  discredit  upon  the 
story  told  by  the  witness  of  the  defendant's 
confession  to  him.  It  Is  difficult  to  perceive 
bow  the  fact  that  a  pistol  which  had  not 
been  discharged,  and  which  could  not  have 
been  used  to  produce  Demetrio's  death,  had 
been  found  upon  Galante,  threw  any  discredit 
upon  the  statement  of  the  witness  that  the 
defendant  had  told  him  that  the  pistol  which 
he  (defendant)  had  used  had  afterward  been 
placed  by  Frank  in  Denofrio's  hind  pocket 
But  assuming  that  it  bad  a  bearing  upon 
the  credibility  of  tbe  witness,  it  seems  to  us 
that  the  langtiage  of  the  court  construed  in 
connection  with  the  rest  of  his  charge  upon 
this  point  (which  Is  too  voluminous  to  set 
out  in  full),  was  nothing  more  than  an  em- 
phatic declaration  of  the  court  as  to  Its  own 
view  of  the  effect  of  this  fact  upon  the  credi- 
bility of  tbe  witness,  and  not  an  instruction 
to  the  Jury  as  to  its  legal  effect  thereon. 

Finding  no  errors  in  any  of  the  matters 
complained  of,  we  conclude  that  the  Judgment 
under  review  should  be  afilrmed. 


STOVER  V.  HELLTBR  et  at 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

MOBTOAQES— Lien— PBIOBITIBS— JUDGUENTS. 

A  mortgage  made  by  a  grantee  of  lands  to 
the  grantor  thereof,  and  which  recites  that  it 
is  a  purchase-money  mortgage,  and  contains 
a  clause  that  certain  judgments  against  the 
grantee  which  are  mentioned  therein  shall  have 
priority  in  lien  over  the  lien  of  the  mortgage, 
18  by  such  clause  rendered  subject  to  the  lien 
of  the  judgments. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  {  312.] 


(Syllabus  by  the  Court) 
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Appeal  from  Court  of  Chancery. 

Bill  by  Henry  W.  Stover  against  Joslah 
aellyer  and  others.  Judgment  for  defend- 
•ants  (S8  Atl.  470),  and  complainant  appeals. 
Affirmed. 

B.  W.  ElUcott,  for  appellant  James 
3uclianan,  for  respondents. 

FORT,  J.  The  bill  In  this  case  is  filed  for 
the  foreclosure  of  a  mortgage  and  for  an  In- 
junction to  restrain  the  three  defendants, 
who  are  the  executors  of  the  late  Samuel  IC 
Wilson,  from  further  prosecuting  a  certain 
-action  of  ejectment  to  recover  the  mortgaged 
premises  pending  the  foreclosure.  The  ex- 
ecutors of  Samuel  K.  Wilson  claim  title  to 
the  property  under  a  deed  made  by  the 
sheriff  of  Mercer  county  upon  a  sale  of  the 
mortgaged  premises  under  three  separate 
Judgments  held  by  them  against  the  defend-, 
aut  Hellyer,  the  mortgagor,  and  which  Judg- 
ments were  so  held  at  the  time  the  mortgage 
'Was  made,  and  which  are  expressly  referred 
-to  in  the  mortgage.  The  facts  as  to  the  mak- 
ing of  the  mortgage,  and  the  circumstances 
under  which  It  was  made,  are  sufficiently 
stated  In  the  opinion  of  the  learned  Vice 
•Chancellor  In  the  court  below. 

There  Is,  as  it  seems  to  us,  but  a  single 
question  for  decision,  viz.,  does  the  com- 
iplalnanf  s  mortgage,  which  is  concededly  a 
■purchase-money  mortgage  by  Its  terms,  give 
priority  of  lien  upon  the  mortgaged  premises 
to  the  Wilson  Judgments  over  the  mortgage 
itself?  The  mortgage  contains  this  clause: 
"It  is  understood  and  agreed  by  and  between 
the  parties  hereto  that  the  Hen  of  three  Judg- 
ments recovered  In  the  New  Jersey  Supreme 
-Court  against  said  Joslah  Hellyer  and  now 
lield  by  Samuel  K.  Wilson  shall  have  priority 
over  the  Hen  of  this  mortgage,  together  with 
«11  and  singular  the  profits,  privities  and  ad- 
vantages, with  the  appurtenances  to  the  same 
"belonging  or  in  any  wise  appertaining."  Up- 
-on  the  margin  of  the  mortgage,  after  the 
above  clause  and  near  the  end  of  the  mort- 
gage, this  clause  Is  written,  tIb.:  "It  Is  here- 
"by  understood  by  the  parties  herein  Interest- 
-ed  that  this  mortgage  Is  given  to  secure  so 
-much  of  the  purchase  money."  This  latter 
clause  was  Inserted  In  the  mortgage  at  the 
-time  it  was  executed  upon  the  requirement 
of  the  mortgagee.  Such  at  least  is  the  proof. 
Both  these  clauses  appearing,  it  Is  the  duty 
of  the  court.  If  It  can  do  so,  to  so  construe 
the  mortage  that  both  may  stand. 

In  my  view  the  mortgage  is  upon  Its  face 
free  from  ambiguity.  Both  these  clauses 
can  be  given  full  force  without  producing 
conflict  or  uncertainty.  The  clause  above 
<luoted,  giving  priority  to  the  Wilson  judg- 
ments over  the  lien  of  the  mortgage,  is  too 
clear  for  construction.  There  Is  no  conten- 
tion that.  If  it  stood  alone  In  the  mortgage. 
It  would  not  give  the  Judgments  priority. 
Does  the  inserted  clause,  declaring  the  mort- 
gage to  be  a  purchase-money  mortgage,  nul- 
lify tbevrtori^  given  the  Wilson  Judgments? 


We  are  unable  to  so  construe  It  .It  seems 
to  us  that  the  two  clauses  may  stand  to- 
gether In  the  mortgage  and  both  be  enforced. 
Where  the  parties  have  expressed  the  agree- 
ment in  plain  words,  there  Is  nothing  to  con- 
strue, and  the  only  thing  the  court  can  do  Is 
to  enforce  the  agreement.  Bower  v.  Hadden 
Blue  Stone  Co.,  30  N.  J.  Eq.  171.  A  mortgage 
may  well  be  a  purchase-money  mortgage  and 
be  by  agreement  postponed  in  priority  to 
other  Hens.  The  statement  that  It  is  a  pur^ 
chase-money  mortgage  Is  merely  the  state- 
ment of  a  fact  Whether  the  ordinary  conse- 
quence shall  follow  from  that  fact  may  be 
r^ulated  by  agreement  Here  It  is  done  by 
the  plain  terms  of  the  mortgage  Itself.  There 
Is  no  difficulty  to  give  force  to  both  clauses 
so  that  both  may  stand.  By  Its  terms  the 
mortgage  Is  a  purchase-money  mortgage,  but 
expressly  made  subject  to  the  lien  of  the  Wil- 
son Judgments. 

We  have  not  considered  the  other  questions 
raised  or  passed  upon  in  the  opinion  below. 
On  the  ground  here  stated,  we  think  the  de- 
cree of  the  Court  of  Chancery  should  be  af- 
firmed. 


MOORE  et  aL  v.  GALtJPO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  6,  1905.) 

Appeal— DisuissAX. 

Where,  since  decree  for  defendant  In  an  ac- 
tion to  compel  performance  of  a  contract  to  pur- 
chase real  estate,  the  complainant  has  so  altered 
the  condition  of  the  real  estate  as  to  make  it  im- 
possible to  enforce  the  contract,  this  is  not 
cause  for  dismissing  complainant's  appeal ;  the 
proper  practice  being  to  present  that  fact  by  bill 
of  review  in  case  the  Judgment  Is  reversed. 

Action  by  Samuel  W.  Moore  and  others 
against  Joseph  Galupo.  From  a  decree  dis- 
missing the  bill,  plaintiffs  appeal.  Heard 
on  motion  to  dismiss  appeal.    Denied. 

See  5S  Atl.  628. 

Clarence  L.  Cole,  for  the  motion.  Joseph 
H.  Gasklll.  opposed. 

PER  CURIAM.  On  a  verified  petition  o* 
respondent  setting  out  that  the  bill  (which 
by  the  decree  appealed  from,  was  dismissed) 
sought  to  compel  respondent  to  perform  an 
alleged  contract  to  purchase  certain  real  es- 
tate, and  that  since  decree,  appeUant  has 
BO  altered  the  condition  of  the  real  estate  as 
to  make  it  Impossible  or  inequitable  to  en- 
force the  contract  It  was  prayed  that  this 
court  would  allow  a  rule  on  appellant  to 
show  cause  why  the  appeal  riiould  not  be  dis- 
missed for  that  reason. 

If  the  appeal  goes  to  hearing  and  Is  de- 
cided in  favor  of  petitioner,  the  matter  will 
be  entirely  disposed  of.  If  the  decree  be- 
low should,  however,  be  reversed,  and  a  de- 
cree requiring  performance  be  made,  petition- 
er, if  entitled  to  it  can  obtain  the  relief 
he  now  seeks  by  a  bill  of  review  upon  the 
newly  discovered  matter.    Norrls  t.  Le  Neve, 
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S  Atk.  26;  Story,  Eq.  PI.  pp.  404,  408;  2 
Danlell,  Chan.  PI.  &  Pr.  1637;  Mltford,  PL 
70.  Wblle  a  bill  of  review  for  sncb  a  canae 
can  only  be  filed  by  leave  of  tbe  court,  snob 
leave  tvIU  doubtless  be  obtained,  if  respond- 
ent's petition  here  correctly  states  tbe  facts. 
There  may  occur  cases  In  which,  to  prevent 
injustice,  this  court  will  Intervene  and  de- 
termine questions  of  fact  affecting  the 
status  of  an  appeal.  But  such  Intervention 
should  be  necessary  to  prevent  Injustice,  and 
not  be  resorted  to  for  the  mere  convenience 
of  the  respondent.  Where  an  order  denying 
n  preliminary  Injunction  against  the  execu- 
tion and  delivery  of  a  lease  was  appealed 
from,  this  court,  after  allowing  and  dischar- 
ging a  rule  to  show  cause  why  the  appeal 
should  not  be  dismissed,  because  the  lease 
had  been  actually  executed  and  delivered, 
proceeded  to  hear  and  determine  the  appeal, 
and  reversed  the  order  appealed  from,  and 
remitted  the  cause,  with  direction  that  the  in- 
junction Issue  "unless  it  appears  by  such 
proceedings  as  may  properly  be  taken  In  the 
court  below  that  some  essential  change 
•  •  •  has  taken  place  in  the  status  of 
the  case  by  reason  of  which  tbe  equities  are 
changed,"  etc.  Black  v.  Del.  &  Rarltan  Ca- 
nal Co.,  24  N.  J.  Bq.  466,  483.  It  appears 
by  the  dissenting  opinion  of  Beasley,  C.  J. 
(page  488),  that  the  court  decided  not  to 
admit  evidence  in  proof  of  extrinsic  facts, 
by  which  he  evidently  meant  the  fact  that 
the  lease  had  in  truth  been  executed  and 
delivered,  so  that  an  injunction  against  its 
execution  would  be  a  mere  brutum  fulmen. 
The  court  in  that  case  laid  down  the  prac- 
tice that  must  be  followed  In  this  case.  Al- 
though the  respondent  there  placed  before 
the  court  facts  which.  If  established  by  proof, 
would  render  the  appeal  of  no  avail,  the 
proposition  to  Investigate  was  not  adopted, 
but  refused.  The  appeal  was  heard  and 
decided,  and  obvlonsly  the  refusal  to  admit 
the  proof,  and  the  proceeding  to  hear  the 
appeal,  went  on  the  ground  that  the  relief 
which  might  be  appropriate  could  more  prop- 
erly be  granted  In  the  court  below. 

This  Is  the  situation  of  the  case  before  us. 
and,  for  the  reasons  above  mentioned,  the 
motion  is  denied. 


VINCENT  V.  VINCENT  et  al. 
(Court  of  Chancery  of  New  Jersey.    Jan.  16, 
1906.) 

1.  Wn.i.8— Probate— JuBisnicTioN. 

Since  tbe  orphans'  court  has  exclusive 
jurisdiction  of  the  probate  of  a  will,  and  has 
the  power  generally  to  revise  proceedings  for 
probate  tainted  with  mistake,  fraud,  or  il- 
legality, a  court  of  equity  will  not  entertain 
jurisdiction  to  set  aside  a  will  or  the  probate 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  i  648.] 

2.  COUBTB— COUBT  OF  6EN1EBAI,  JXTBISniCTION. 

The  orphans'  court  is  a  superior  court  of 
general   jurisdiction,    and    has    tbe    same    au- 


thority over  Its  decrees  by  inquiring  into  the 
authority  of  Its  attorneys  to  appear  as  may  l>» 
exercised  by  any  court  of  genereJ  jurisdiction. 

Suit  by  Harry  J.  Vincent  against  Amelia 
Vincent  and  others.  Heard  on  demurrer  to- 
bill.    Sustained. 

Jerome  D.  Oedney,  for  complainant  Howe 
&  Davla,  for  demurrants. 

EMERY,  V.  0.  The  bill  demurred  to  dis- 
closes this  case:  Thomas  Vincent  died  on 
February  18,  1904,  seised  and  possessed  of 
considerable  real  and  personal  estate,  leaving 
a  widow  and,  as  heirs  at  law  and  next  of 
kin,  four  sons,  three  daughters,  and  tw» 
Infant  children  of  a  deceased  son.  After 
his  death  a  paper  writing,  purporting  to  be 
his  will,  was  ofTered  for  probate  to  tbe  sur- 
rogate of  Essex  county.  No  caveat  appears 
to  have  been  flled,  but  on  account  of  the  ap- 
pearance of  tbe  paper  itself  (its  Informality, 
interlineations,  changes,  and  erasures,  and  its- 
lack  of  an  attestation  clause),  the  surrogate- 
declined  to  admit  the  writing  to  probate,  and 
on  March  2,  1904,  issued  citations  to  the 
widow  and  all  of  the  next  of  kin  to  appear 
before  the  orphans'  court  on  March  12,  1904, 
in  tbe  matter  of  the  probate.  The  statute 
(orphans'  court  ac*  fRev.  1898,  !  18;  P.  I*  p. 
718])  directs  that  "in  case  doubts  arise  on  the 
face  of  the  will,  the  surrogate  shall  not  act 
in  tbe  premises,  but  issue  citations  to  alt 
persons  concerned,  to  appear  before  the 
orphans'  court  of  the  county,  which  court 
shall  hear  and  determine  tbe  matters  In 
controversy."  Ck>mplainant  signed  a  paper 
authorizing  by  name  a  proctor  of  the  court 
to  acknowledge  service  of  the  citation  on 
his  behalf,  and  due  service  was  acknowl- 
edged by  the  proctor  on  March  4,  1904,  by 
Indorsemei^t  in  writing  npon  the  citation. 
The  authority  to  acknowledge  service  was 
flled  in  the  surrogate's  office.  The  paper 
offered  as  decedent's  will  was  admitted  to 
probate  by  the  orphans'  court  on  March  15, 
1904,  three  days  subsequent  to  the  return  day 
of  the  citation  and  letters  testamentary  were 
issued  to  the  widow  and  two  of  the  brothers- 
of  complainant,  the  executors  named  in  tlie 
will.  They  have  taken  possession  of  the 
estate,  filed  an  Inventory  (alleged  in  the  bllf 
to  be  below  the  value  of  the  property),  and 
are  proceeding  under  tbe  will  to  sell  and  dis- 
pose of  the  personal  estate  and  tbe  real  estate 
not  specially  bequeathed. 

The  bill  alleges  that  this  paper  authorizing 
tbe  proctor  to  acknowledge  service  of  the 
citation,  was  signed  at  tbe  request  of  one 
Teed,  and  under  false  representations  by  him- 
that  it  was  a  paper  of  a  different  character, 
and  for  an  entirely  different  purpose,  vIe.. 
an  application  to  have  the  widow  appointed 
guardian  of  one  of  the  daughters,  who  wa» 
non  compos  mentis,  and  that  If  not  signed 
by  complainant  the  court  would  appoint  a 
stranger  as  guardian;  that  comt^atoant,  be> 
Ing  willing  to  do  this,  and  being  unacquaint- 
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•cd  with  business  or  legal  matters,  signed  tbe 
paper,  supposing  It  was  for  this  purpose, 
relying  on  Teed's  representations,  and  wltb- 
-ont  consultation  or  adrlce.  Complainant 
-himself  never  employed  or  retained  the  proc- 
'tor.  He  alleges  that  by  reason  of  these  false 
representations,  the  proctor's  acknowledg- 
ment of  service  was  unauthorized,  that  be 
-was  never  served  with  the  citation,  did  not 
-appear  at  the  return  thereof,  and  knew  noth- 
ing of  the  proceedings  for  probate,  and  has 
t)een  deprived  of  his  day  in  court  in  reference 
-to  the  probate.  He  prays  that  the  probate 
may  therefore  be  set  aside  as  to  him.  The 
1>ill  further  alleges  that  Teed  bad  been  a 
iMokkeeper  employed  by  the  deceased,  and 
that  at  the  time  of  procuring  complainant's 
-signature,  he  was  in  the  employment  of  the 
«on8  of  decedent,  who  had  been  connected 
-with  their  father  in  the  business,  and  were 
-still  continuing  it,  but  beyond  this  does  not 
-disclose  any  connection  between  Teed  and 
tbe  executors,  who  are  tbe  widow  and  two 
-sons,  Charles  and  Edward,  nor  charge  that 
-tbey  are  In  any  way  parties  to  Teed's  mis- 
representation,  nor  does  it  charge  that  tbe 
proctor  bad  any  knowledge  or  Information 
-of  the  misrepresentation.  Neither  does  it 
■allege  that  the  paper  was  not  the  will  of 
■deceased,  nor  that  on  the  proofs  submitted 
-tbe  will  should  not  have  been  submitted  to 
probate.  The  whole  case  stated  by  tbe  bill, 
■and  tbe  relief  asked,  extends  only  to  con- 
trolling the  effect  of  the  probate  itself. 

Tbe  probate  of  a  will,  so  far  as  the  per- 
«onal  estate  is  concerned,  is  a  proceeding 
In  rem,  in  tbe  strict  sense  of  that  term,  and 
within  tbe  exclusive  Jurisdiction  of  tbe  or- 
phans' court  Quidort's  Adm'r  v.  Pergeaux, 
18  N.  J.  Bq.  472,  477  (Zabrlskle,  Cb.;  186T). 
For  this  reason,  and  the  further  reason  that 
-courts  Invested  with  Jurisdiction  for  probate 
bave  generally  power  to  check  and  revise 
proceedings  for  probate  tainted  with  mis- 
take, fraud,  or  Illegality,  a  court  of  equity 
-will  not  entertain  Jurisdiction  to  set  aside 
«  will  or  the  probate  thereof.  Broderlck's 
WUI  (1874;  Bradley,  J.)  21  Wall.  603,  SOfr- 
S12,  22  li.  Ed.  599.  This  court  can  neither 
review  tbe  proceedings  of  the  orphans'  court, 
nor  revoke  the  probate,  nor  decree  intestacy. 
For  fraud  In  the  proceedings  for  probate 
-which  the  probate  court  has  no  power  to 
reach,  It  was  held  in  a  case  before  Lord 
Hardwlcke,  that  this  court  may  afford  a 
remedy  under  Its  general  Jurisdiction  for 
fraud,  but  this  remedy  is  only  by  a  decree 
-which  will  compel  the  parties  who  have 
fraudulently  procured  the  probate,  to  con- 
cent that  proper  proceedings  may  be  taken 
In  tbe  probate  court  upon  another  applica- 
tion for  probate,  and  this  remedy  was  given 
only  because  tbe  fraud  in  the  probate  pro- 
ceedings was  of  such  a  character  that  the 
ecclesiastical  court  could  not  give  relief. 
Bamesley  v.  Powell,  1  Vesey,  Sr.  284  a749). 
This  decision  was  based  on  a  supposed  lack 
«f  power  in  tbe  ecclesiastical  court  in  Eng- 


land to  set  aside  a  deed  consenting  to  tbe 
probate,  and  was,  as  Mr.  Justice  Bradley 
says,  altogether  exceptional.  It  Is  not  au- 
thority for  an  exercise  of  tbe  Jurisdiction, 
where  the  fraud  alleged  relates  to  the  ac- 
tion of  an  oflBcer  of  tbe  court  In  tbe  court 
of  the  proceedings.  Where  tbe  fraud  in 
the  probate  proceedings  is  sucb  tliat  a  pro- 
bate court  Itself  has  power  to  give  relief, 
this  court  should  not  undertake  to  control 
the  decree  for  probate,  by  directing  con- 
sent to  another  probatb.  It  is  settled  under 
our  decisions  that  tbe  orphans'  court  is  a 
superior  court  of  general  Jurisdiction  In  pro- 
bate and  other  special  cases,  not  an  Inferior 
court  of  limited  or  special  Jurisdiction.  Hess 
V.  Cole,  23  N.  J.  Law,  116  (Sup.  Ct  1851); 
Plume  V.  Howard  Savings  Inst,  46  N.  J. 
I^w,  211.  228  (Sup.  Ct  1884);  Clark  v.  Cos- 
tello,  Bfl  N.  J.  Law,  234,  237,  36  Atl.  271.  (Err. 
&  App.  1896).  Where  a  decree  is  entered  In 
this  court  against  a  defendant  on  an  unau- 
thorized appearance  of  a  solicitor,  the  decree 
will  be  set  aside  as  against  tbe  defendant 
on  motion  (Mutual  Life  Ins.  Co.  v.  Pinner, 
43  N.  J.  Eq.  52,  10  Atl.  184  [Van  Fleet  V. 
C. ;  1887]),  and  the  same  control  over  Its  Judg- 
ments or  decrees  by  Inquiring  Into  the  au- 
thority of  Its  attorneys  to  appear,  may  be 
exercised  by  every  court  of  general  Juris- 
diction. In  the  case  (In  re  Myers'  Estate 
[N.  J.  Prerog.]  69  Atl.  259  [Magle,  Ordinary; 
1904)),  the  probate  of  a  will  was  set  aside  by 
the  orphans'  court  on  an  application  by 
petition  made  nearly  six  years  after  the  pro- 
bate, one  of  the  grounds  being  fraud  in  pro- 
curing the  abandonment  of  contest  of  pro- 
bate by  caveators.  The  ordinary,  on  ap- 
peal, considered  and  determined  the  question 
of  alleged  fraud  in  the  proceedings,  reaching 
a  conclusion  in  favor  of  the  probate,  and  al- 
so denying  the  application,  because  of  laches. 
But  the  right  of  the  orphans'  court  and  of  tbe 
ordinary  on  appeal  to  pass  upon  the  question 
of  vacating  the  probate  because  of  fraud 
In  the  proceedings,  was  acted  on  without 
question,  and  this  was  In  line  with  the  view 
expressed  by  Green,  J..  In  Ryno's  Ex'r  v. 
Ryno's  Adm'r,  27  N.  J.  Eq.  622,  626  (Err. 
&  App.  1875),  that  if  tbe  probate  of  a  will  is 
Irregular  or  voidable  for  any  cause,  tbe 
remedy  is  by  appeal  to  tbe  ordinary  or  by 
proceeding  for  tbe  revocation  of  tbe  letters. 
In  element's  Appeal,  25  N.  J.  Eq.  508  a874; 
Runyon,  Ordinary)  an  order  of  tbe  orphans' 
court  revoking  letters  of  guardianship  obtain- 
ed through  false  representations,  was  sustain- 
ed on  appeal,  and  the  power  of  the  court  to 
guard  against  frauds  perpetrated  on  tbe 
court  Itself,  was  held  to  t>e  sustained  by  tbe 
authorities. 

The  decree  for  protmte,  as  a  proceeding  in 
rem,  binds  all  the  world,  and  must  either 
stand  or  be  revoked  in  toto,  and  any  decree 
in  this  suit  (brought  only  to  revoke  the  pro- 
bate) tliat  the  authorization  of  tbe  proctor 
was  procured  by  fraud  on  defendant,  would 
be  of  no  practical  effect  except  as  incidental 
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to  a  proceeding  to  revoke  the  probate  and 
for  a  reprobate  of  the  will  before  the  or- 
phans' court  or  the  ordinary.  If  complain- 
nnt  has  any  relief  in  equity  against  the  al- 
leged fraud,  It  can  only  be  for  the  reason 
that  the  orphans'  court  has  no  power  to  re- 
voke the  probate,  and  it  is  essential  that  com- 
plainant should  show  this  lack  of  power, 
either  by  an  application  to  that  court  in  this 
case  and  its  denial  of  Its  power,  or  by  de- 
cisions in  other  case^,  establishing  this  lack 
of  power.  No  application  appears  to  have 
been  made  to  the  orphans'  court  to  revoke 
the  probate  and  for  a  reprobate,  nor  does  it 
appear  that  any  such  application  is  proposed. 
Nor  has  any  decision  been  referred  to  show- 
ing the  lack  of  power  In  the  orphans'  court 
Until  this  does  appear,  this  court  should 
not  exercise  a  Jurisdiction  over  the  decree, 
which  can  only  be  ancillary  in  its  character, 
and  which  is,  or  at  least  may  be,  altogether 
unnecessary. 

I  should  say,  further,  that  if  the  Jurisdic- 
tion of  the  court  is  to  be  exercised  to  re- 
lieve against  alleged  frauds  of  this  charac- 
ter in  the  probate  proceedings,  this  bill  fails 
to  disclose  a  case  which  entitles  complain- 
ant to  a  personal  decree  against  any  of  the 
defendants,  based  on  any  inequitable  or  un- 
conscientious conduct  It  falls  to  allege  any 
facts  showing  on  the  part  of  any  of  the  de- 
fendants any  connection  with  or  responsi- 
bility for  the  misrepresentations  of  Teed, 
or  any  knowledge  thereof  by  them  or  their 
solicitor  at  the  time  of  the  probate,  and  is 
therefore  defective.  Kinney  v.  Emery,  38 
N.  J.  Eq.  101  (1884;  Runyon.  Ch.).  But  the 
question  of  exercising  the  Jurisdiction  has 
been  raised,  and  without  passing  on  this 
aspect  of  the  case  I  will  advise  a  decree 
sustaining  the  demurrer  and  dismissing  the 
bill  without  prejudice. 


In  re  ELLIS. 

((3ourt  of  Chancery  of  New  Jersey.    Jan.  l6, 
1906.) 

Insane  Persons— Supebsedino  Inqttisition. 
An  order  supersedine  an  inquisition  In 
lanacy  will  not  be  granted,  where  tiie  proceed- 
ings sought  to  be  superseded  merely  adjudged 
the  person  insane  and  directed  his  commitment 
to  an  insane  asylum,  without  affecting  his 
property  rights. 

In  the  matter  of  William  B.  Ellis,  an  al- 
leged lunatic.  On  application  to  supersede 
proceedings  In  lunacy.    Dismissed. 

Joseph  Callahan,   for   petitioner. 

EMERT,  V.  C.  On  an  application  made  to 
the  Supreme  Court  of  the  state  of  New  York, 
in  and  for  the  county  of  New  York,  for  the 
commitment  of  petitioner  as  an  Insane  per- 
son, an  order  was  made  by  said  court,  on 
May  20,  1003,  which  adjudged  petitioner  In- 
sane and  directed  his  commitment  to  a  hos- 
pital for  the  insane  in  that  state.    Petitioner 


never  was  in  fact  committed,  having  escaped^ 
He  now  resides  in  New  Jersey,  and  applies  to- 
this  court  for  an  order  in  the  nature  of  an 
order  under  our  practice  superseding  the  In- 
quisition in  lunacy.  Orders  of  this  character- 
superseding  the  inquisition  In  lunacy  and 
directing  restoration  of  the  lunatic's  prop- 
erty are  appropriate  only  when  the  proceed- 
ings against  the  lunatic  are  such  as  to  divest 
him  of  the  title  to  his  property,  or  to  form- 
the  basis  of  proceedings  for  that  purpose. 
The  proceeding  In  New  York  was  not  of  thi» 
character.  It  was  a  statutory  proceeding  on 
the  petition  of  the  commissioner  of  charities 
for  the  sole  purpose  of  securing  the  custody 
of  his  person  in  an  asylum,  and  had  no  effect 
whatever  on  his  property  rights.  The  pro- 
ceedings would  not,  in  my  Judgment,  be  ad- 
missible in  evidence  against  the  lunatic, 
should  the  question  of  title  to  his  property 
come  In  question.  Leggate  v.  Clark  (1873) 
111  Mass.  308,  310.  In  this  case  an  order  of 
commitment  to  an  asylum  as  an  insane  per- 
son, under  statutory  proceedings,  was  held 
not  to  be  admissible  as  evidence.  In  a  suit 
Involving  title  to  the  alleged  lunatic's  rights, 
on  the  question  of  his  capacity  to  transact 
business. 
The  application  will  therefore  be  dismissed. 


PERRINE  V.  PENNSYLVANIA  R.  (30. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1904.) 

1.  Waters  and  Wateb  Coubses— Right  or 
Way— Construction  . 

Where  a  railroad  company  constructed  a 
fill  over  a  water  course,  it  was  bound  to  learn 
all  the  conditions  as  to  the  character  of  the 
stream,  how  it  had  been  affected  by  previous 
rainstorms,  etc.,  and  to  provide  a  suitable  cul- 
vert to  carry  off  the  water ;  but  no  such  duty 
rested  on  an  upper  riparian  property  owner,, 
who  might  be  injured  by  water  turned  back  oa 
bis  premises,  because  of  such  insufficient  cul- 
vert, so  as  to  prevent  recovery  for  such  injuries, 
where  he  failed  to  see  that  the  culvert  was  of 
adequate  size. 

2.  Sake  —  Propebtt    Owner  — Information 
— Pbesuicptions. 

Where  plaintiffs  property  was  injured  by 
water  of  a  stream  flowing  back  on  his  land  be- 
cause of  an  insufficient  railroad  culvert  the 
fact  that  plaintiff  had  erected  his  j^ain  stacks 
on  a  knoll,  which  be  had  never  known  to  be 
covered  by  water,  did  not  raise  a  conclusive 
presumption  that  defendant  railroad  company, 
with  the  knowledge  it  should  have  obtained  con- 
cwning  the  stream,  should  not  have  reasonably 
anticipated  that  this  fill,  as  constructed,  wonld 
be  likely  to  flood  the  knoll. 

Error  to  Supreme  Court 

Action  by  Charles  H.  Perrlne  against  the 
Pennsylvania  Railroad  Company.  Prom  a 
Judgment  for  plaintUF  (61  Atl.  87),  defendant 
brings  error.    Affirmed. 

Alan  H.  Strong,  for  plaintiff  in  error. 
Theodore  B.  Booraem,  for  defendant  In  error. 

REED,  J.  The  defendant  In  error,  Per- 
rlne, sued  the  Pennsylvania  Railroad  Com- 
pany to   recover  the  damages  resulting  Ut- 
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blm  from  backwater  in  Indian  Ron,  a  stream 
wblcli  flowed  through  Perrine's  iand.  The 
railroad  company  bad  dammed  this  stream, 
and  had  placed  a  cnlvert  to  ca^ry  through 
the  embankment  the  water  flowing  in  Indian 
Bnn.  The  plalntUTs  case  was  rested  npon 
tbe  insistence  that  this  CDlvert  was  InsoflS- 
clent  in  size  and  defective  in  stractore,  and 
that  because  of  this  the  water  of  the  creek 
was  held  back  and  flooded  plaintiff's  land. 
The  Jury  so  found- 

The  single  ground  assigned  for  the  rever- 
sal of  the  judgment  entered  upon  this  ver- 
dict is  that  tbe  trial  justice  permitted  the 
jury,  in  estimating  tbe  damages,  to  Include 
tbe  Injury  caused  to  five  stacks  of  wheat  l)e- 
longing  to  tbe  plaintiff  below.  These  stacks 
bad  l>een  placed  on  a  knoll  about  18  inches 
Iiigher  than  the  surrounding  land  of  the 
plaintiff.  Tbe  request  to  charge  was  that 
tbe  defendant  was  not  liable  for  injury  to 
these  wheat  stacks,  wblcb  stood  upon  ground 
which  never  before  was  covered  by  water. 
The  trial  justice  refused  this  request,  but 
charged  that  if  the  wheat  was  damaged  be- 
cause of  tbe  smallness  of  tbe  culvert — smaller 
than  tbe  defendant  should  have  anticipated 
tbe  needs  to  be — and  tbe  backwater  came, 
and  tbe  wheat  was  flooded  and  Injured  as 
a  result  thereof,  then  he  may  recover  what 
you  think  is  proper  to  be  allowed  for  that 
Tbe  argument  In  support  of  this  request  to 
charge  is  rested  upon  the  admission  of  tbe 
plaintiff,  upon  cross-examination,  that  be 
thought  bis  wheat  was  perfectly  safe  on 
tbe  knoll,  and  that  be  bad  never  known  that 
knoll  to  he  covered  by  water.  Tbe  argument 
drawn  from  this  testimony  by  tbe  counsel 
for  tbe  plaintiff  in  error  is  that,  if  tbe  plain- 
tiff below  had  no  reason  to  anticipate  that 
these  stacks  would  be  flooded  by  tbe  In- 
sufficient culvert,  tbe  defendant  could  have 
had  no  reason  to  anticipate  it.  In  tbe  lan- 
guage of  bis  brief,  "each  party  bad  precisely 
tbe  same  means  of  gauging  whether  such  a 
storm  would  occur,  and,  if  so,  whether  the 
cnlvert  would  or  would  not  prove  adequate 
to  keep  the  water  from  the  wheat  stacks." 

This  proposition  assumed,  first,  that  tbe 
knowledge  of  both  parties  was  the  same; 
secondly,  that  what  each  was  bound  to  know 
was  tbe  same;  and.  thirdly,  that  each  must 
be  conclusively  presumed  to  have  drawn 
the  same  conclusions  therefrom.  Now,  first- 
ly, it  does  not  appear  what  the  defendant 
knew  when  it  built  tbe  culvert  or  thereafter; 
and  as  to  the  plaintiff  it  only  appears  that 
be  did  not  know  that  tbe  knoll  bad  ever 
l>een  flooded  during  tbe  13  years  which  had 
passed  since  the  culvert  was  constructed. 
Whether  it  had  been  flooded  does  not  appear. 
Secondly,  there  was  a  duty  Imposed  uiK»n  the 
defendant  to  learn  all  tbe  conditions  which 
it  reasonably  could  to  enable  it  to  build  a 
safe  culvert  It  was  its  duty,  when  dam- 
ming tbe  run,  to  ascertain  tbe  character  of 
the  stream ;  bow  it  was  fed ;  bow  It  bad  been 


affected  by  previous  rainstorms,  or  was, 
from  its  topographical  position,  likely  to  be 
affected  by  floods  from  future  rainfalls  and 
thaws.  Then  it  was  its  duty,  through  its 
engineers,  to  calculate  the  space  required  to 
carry  any  volume  of  water  which  could  be 
reasonably  anticipated,  and  then  to  construct 
a  culvert  with  a  capacity  and  of  a  design 
calculated  to  accomplish  this  purpose.  But 
no  duty  rested  upon  the  plaintiff  to  collect 
this  information,  or  to  make  calculations, 
or  to  see  that  tbe  culvert,  as  built,  was  ade- 
quate in  slse  or  correct  in  construction. 
Then,  thirdly,  because  the  plaintiff  thought 
the  knoll  safe  from  backwater  is  no  con- 
clusive proof  that  tbe  defendant  should  not 
have  reasonably  concluded  otherwise.  Tbe 
plaintifTs  opinion  of  tbe  safety  of  the  knoll 
was  of  no  more  importance  than  that  of  any 
other  witness  with  his  Information  and  judg- 
ment It  raised  no  conclusive  presumption 
that  tbe  defendant  with  the  knowledge  it 
should  have  bad,  could  not  have  reasonably 
anticipated  that  tbe  structure,  as  built,  would 
be  likely  to  flood  tbe  knoll.  The  request 
was  properly  refused. 
The  judgment  should  be  affirmed. 


HARRIS  V.  HARRIS. 

(Coart  of  Chancery  of  New  Jersey.    Jan.  12, 
1906.) 

Husband    and   Wife— Bill   fob   Sbpabatk 

Maintenance  —  Costs. 

Under  P.  L.  1902,  pp.  508.  609,  {«  20,  21, 
authorizing  suit  by  a  wife  for  separate  main- 
teoance,  and  making  it  lawful  to  order  a 
bond  for  such  costs  as  may  be  awarded  to  the 
defendant  where  there  were  no  circumstances 
tending  to  Jostify  such  a  salt  coats  may  be  de- 
creed against  the  wife. 

[Ed.  Note. — For  cases  in  point  see  voL  26, 
Cent  Dig.  Husband  and  Wife,  g  1099.] 

Bill  by  Louisa  Harris  against  Daniel  Har- 
ris for  alimony.  On  application  to  have 
costs  decreed  tigalnst  defendant    Denied. 

S.  O.  Narr,  for  complainant  A.  H.  Swack- 
hamer,  for  defendant 

BEROEN,  V.  C.  Tbe  ccNnplainanfs  bill 
having  been  dismissed  after  answer,  hearing, 
and  argument  upon  the  ground  that  she 
failed  to  make  a  case  which  justlfled  her 
in  leaving  ber  husband's  bouse  and  entitling 
her  to  support  and  maintenance  in  a  home 
she  bad  set  up  apart  from  that  which  her 
husband  had  provided,  she  now  applies  to 
have  tbe  costs  which  she  incurred,  as  well 
as  a  counsel  fee,  decreed  to  be  paid  by  her 
husband  as  a  part  of  tbe  final  decree  dis- 
missing her  bill  of  complaint.  In  support 
of  this  application,  reputable  authorities 
were  cited  sustaining  the  doctrine  that  even 
where  the  misconduct  of  tbe  wife  warrants 
a  decree  of  divorce  against  b«r,  still  circum- 
stances may  exist  which  would  Justify  the 
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awarding  of  costs  against  the  husband.  As- 
BTimlng,  without  conceding,  the  correctness 
ot  this  proposition,  It  would  not  avail  this 
complainant ;  for,  with  the  merits  of  the  case 
against  ber,  there  was  not  disclosed  a  single 
circumstance  which  Justified  her  In  leaving 
her  home  or  warranted  her  suit  for  alimony. 
Costs  and  counsel  fees  In  divorce  cases  are 
not  allowed  as  a  matter  of  right,  and  award- 
ing them  Is  usually  within  the  discretion  of 
the  court,  and  I  am  unable  to  discover  any 
just  cause  for  the  favorable  exercise  of  that 
discretion  in  this  complainant's  behalf. 

In  addition  to  the  general  rule  on  this  sub- 
ject, we  are  governed  In  this  state  by  "An 
act  providing  for  divorces  and  for  decrees  of 
nullity  of  marriage  and  for  alimony  and  the 
maintenance  of  children."  P.  L.  1902,  p. 
502.  Sections  20  and  21  of  that  act  relate 
to  the  awarding  of  suitable  support  and 
maintenance  to  be  provided  by  the  husband 
for  his  wife,  and  It  is  under  section  20  that 
this  cause  was  instituted.  It  provides  that 
In  case  a  husband  shall,  without  Justifiable 
cause,  abandon  or  separate  himself  from  his 
wife,  and  refuse  or  neglect  to  maintain  and 
provide  for  her,  this  court  may  decree  a  suit- 
able maintenance  to  be  paid  by  the  husband 
for  the  wife,  and  empowers  the  court  to  en- 
force such  a  decree.  This  section  of  the  act 
confers  upon  this  court  the  only  Jurisdiction 
It  has  over  cases  of  this  character.  Mar- 
garum  v.  Margarnm,  57  N.  J.  E^q.  249,  41 
Atl.  357.  Section  21  maizes  it  lawful  for 
the  chancellor,  upon  a  proper  application,  to 
order  a  bond  to  be  given  with  sureties  con- 
ditioned to  pay  such  costs  as  shall  or  may 
be  awarded  by  the  court  to  be  paid  to  the  de- 
fendant. While  It  has  been  doubted  whether 
this  section  is  Imperative  (Ballentine  v.  Bal- 
lentlne,  B  N.  J.  Bq.  619),  and  so  far  as  I 
am  able  to  ascertain  has  seldom  if  ever  been 
applied,  I  can  see  no  reason  why  It  may  not 
In  many  cases  be  Justly  invoiced,  and  it  cer- 
tainly discloses  a  legislative  intent  to  provide 
the  court  with  power  to  decree,  in  a  proper 
case  the  payment  of  costs  by  the  wife,  to  her 
husband,  and  to  secure  the  payment  thereof 
by  exacting  a  bond. 

My  conclusion  Is  that  where  a  wife  files  a 
bill  for  alimony  against  her  husband,  with- 
out being  able  to  prove  the  facts  upon  which 
the  Jurisdiction  of  the  court  must  rest,  it  is 
a  wise  exercise  of  the  discretion  with  which 
the  court  is  vested  in  matters  of  this  Icind 
to  decline  to  punish  the  husband,  who  is  In- 
nocent of  all  wrong,  by  laying  upon  him  the 
burden  of  his  wife's  unsuccpssful  contest 
Frivolous  suits  of  this  character  ought  not 
to  be  encouraged,  as  they  would  be,  if  a  dis- 
satisfied wife,  without  Just  cause,  can  come 
into  this  court  with  an  unfounded  complaint 
against  ber  husband,  and  compel  him,  not 
only  to  employ  counsel  and  pay  the  costs  of 
his  defense,  but  also  be  subjected  to  the  ex- 
penses she  may  incur  in  exhibiting  ber  mali- 
cious disposition. 

This   application   must  be  denied. 


Appeal  of  BEARD. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
4,  1906.) 

1.  EXECUTOBS    AND    ADUINIBTSATOBS    —    PAY- 
MENT OF  Claims— Duty  to  Heibs. 

Wliers  intestate  died  indebted  to  a  bank 
on  a  demand  note  secured  by  a  mortgage  on  teal 
estate,  the  beira  were  entitled  to  have  intestate's 
personal  assets  applied  as  far  as  possible  by  the 
administrator  in  payment  of  such  note  and 
mortgage,  to  the  exoneration  of  the  land,  though 
the  note  was  not  filed  as  a  claim  against  the 
estate,  and  no  demand  was  made  by  the  holder 
for  payment  out  of  the  personal  estate. 

2.  Descent  and  Distbibutioh  —  Rights  of 
Widow. 

A  widow  has  no  higher  rights  than  any 
other  distributee  of  her  deceased  husband  with 
reference  to  her  share  of  her  hu8t>and'8  property 
in  excess  of  dower. 

Case  Reserved  from  Superior  Court,  Fair- 
field County;  George  W.  Wheeler,  Judge. 

Judicial  accoimtlng  by  James  H.  Beard,  aa 
administrator,  etc.  An  order  was  entered 
by  the  probate  court  disallowing  payment  by 
the  administrator  of  a  note  and  mortgage 
given  by  his  Intestate,  without  presentation 
of  the  note  or  d^nand  by  the  payee,  from 
which  the  administrator  appealed  to  the  su- 
perior court.  Reserved  on  a  finding  of  facts 
for  the  advice  of  the  Supreme  Court  of 
Errors.  Disaffirmance  of  probate  decree  ad- 
vised. 

Robert  L.  Munger,  for  administrator.  Wil- 
liam S.  Downs,  for  widow.  Edward  A.  Har- 
riman  and  George  W.  Klett,  for  heirs  at  law. 

BALDWIN,  J.  The  Intestate  owned  at 
the  time  of  bis  decease  land  which  be  had 
mortgaged  to  a  savings  bank  to  secure  bis 
own  notes  for  |2,100,  payable  on  demand, 
with  Interest,  for  money  borrowed  from  it 
By  order  of  the  court  of  probate  the  period 
allowed  for  the  presentation  of  claims  against 
the  estate  was  fixed  at  six  months  from 
February  17,  1902.  Within  this  time  an  tu- 
ventory  was  returned,  which  showed  that  the 
land  was  subject  to  this  mortgage  indebt- 
edness to  the  bank,  and  the  administrator 
paid  it  the  Interest  then  due  upon  the  notes. 
After  the  six  months  bad  expired  he  paid 
the  bank  $1,800  on  the  principal  of  the  notes. 
These  payments  were  made  because  he  sup- 
posed it  to  be  hls^  duty,  and  not  because 
requested;  nor  were  the  notes  or  mortgages, 
or  any  demand  founded  upon  them,  ever 
exhibited  or  presented  to  him  as  claims 
against  the  estate.  The  Intestate  left  a  wid- 
ow, to  whom  be  was  married  before  187T, 
and  no  issue.  At  her  instance,  the  court  of 
probate  refused  to  allow  a  credit  In  the 
administration  account  of  |1,800,  for  the 
money  paid  to  reduce  the  principal  of  the 
mortgage  debts.  The  title  to  the  equity  of 
redemption  In  the  mortgaged  lands  ui>on  bis 
death  became  vested  In  his  heirs  at  law, 
subject  to  her  right  to  dower.  They  ac- 
quired at  the  time  an  equitable  right  to 
have  the  debts  of  the  Intestate,  whether 
secured  or  unsecured,  discharged  out  of  the 
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(nnd  to  wblcb  resort  In  all  cases  la  primarily 
to  be  had;  that  Is,  the  general  personal 
estate,  so  far  as  It  was  adequate  for  that 
purpose  and  could  be  used  without  prejudice 
to  the  rights  of  unsecured  creditors.  For- 
ester T.  Lord  Leigh,  Ambler,  171;  Bralnerd 

■  ▼.  Cowdrey,  16  Conn.  1,  7 ;  Jackson  v.  Bevlns, 
74  Conn.  96,  49  Atl.  899 ;  Bulkley  t.  Seymour, 
74  Conn.  459,  51  Atl.  125,  92  Am.  St  Bep. 
229. 

It  Is  one  of  the  agreed  facts  that  the 
iMuik  "never  exhibited  or  presented  to  the 
said  appellant,  as  administrator,  any  claim 
or  note  or  mortgage  against  said  estate." 
With  this  ultimate  conclusion  none  of  the 
anbordiuate  facts,  as  to  which  the  parties 
also  agreed,  are  inconsistent  in  law.  That 
the  land  was  InTentorled  as  subject  to  the 
mortgages,  and  that  interest  was  paid  upon 
the  notes  before  the  lapse  of  the  six  months 
allowed  for  the  presentation  of  claims,  did 
not  import  that  the  bank  bad  demanded 
payment  from  the  estate.  They  were  at  least 
equally  consistent  with  the  supposition  that 
both  the  administrator  and  the  bank  con- 
templated the  continuance  of  the  loan  on  the 
sole  security  of  the  land  mortgaged.  Dime 
Savings  Bank  v.  McAlenney,  76  Conn.  141, 
65  Atl.  1019.  Every  creditor  of  the  estate 
who  failed  to  present  his  claim  within  the 
six  months  allowed  by  the  court  of  probate 
(or  that  purpose  became,  in  August,  1902, 
"forever  debarred  of  his  demand  against  said 
estete,"  unless  on  extension  of  time  should 
be  secured.  Oen.  St  1902,  {  326.  The  mean- 
ing of  this  statute  is  that  should  he  sub- 
sequently attempt  to  collect  his  claim  from 
the  estete,  his  omission  to  present  it.  If 
properly  set  up,  Is  an  effectual  bar  to  the 
proceeding.  But  as  in  the  case  of  the  ordi- 
nary Btetutes  of  llmltetion,  the  debt  remains 
in  existence.  Berrlgan  v.  Pearsall,  46  Conn. 
274,  276.  There  is  simply  a  shield  against 
Ite  enforcement  as  an  actionable  demand. 
In  no  other  respect  have  the  relations  be- 
tween the  creditor  and  the  estate  been  af- 
fected. Before  August,  1902,  the  bank  held 
two  notes  of  the  Intestate  which  bis  admin- 
istrator could  be  compelled  to  discharge,  if 
there  were  general  assets  sufficient  for  that 
purpose.  After  August  1902,  it  held  the 
same  notes,  but  without  the  power  thus  to 
compel  their  discbarge.  It  still  bad  as  full 
a  right  as  ever  to  foreclose  the  mortgages 
by  which  they  were  secured.  The  heirs, 
therefore,  remained  as  before  in  peril  of 
losing  their  lands,  unless  the  incumbrances 
were  removed.    The  Inventory  showed  that 

■the  value  of  their  inheritance  was  diminished 
by  the  amount  of  these  particular  mortgages 
in  favor  of  this  particular  creditor. 

No  question  is  made  as  to  the  propriety  of 
the  payment  made  by  the  administrator  of 
the  semiannual  Interest  which  accrued  upon 
them  during  the  six  months  allowed  for  the 
exhibition  of  claims,  although  no  claim  for 
It  had  been  presented  to  him.  But  he  had  no 
more  right  to  pay  it  during  that  period  than 
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be  would  have  bad  to  pay  it  afterward.  His 
authority  proceeded  from  two  things:  The 
fact  which  appeared  upon  the  records  of  the 
court  of  probate,  that  the  lands  of  the  in- 
testete  were  subject  to  this  mortgage  indebt- 
edness; and  the  rule  of  law  that  any  such 
Indebtedness  must  be  discharged  from  the 
general  personal  estate,  if  it  be  adequate  for 
that  purpose  and  can  be  used  without 
prejudice  to  the  rlghte  of  unsecured  creditors. 
This  fact  and  this  rule  made  It  bis  duty  to 
pay  both  the  Interest  and  the  principal  due 
upon  the  notes  In  question,  whether  they 
should  or  should  not  be  exhibited  as  claims 
against  the  estete.  We  have  heretofore 
decided  that  an  executor  comes  under  such 
an  obligation  In  favor  of  a  devisee,  since  a 
devise  implies.  In  the  absence  of  any  contrary 
provision,  an  Intention  that  the  land  shall  be 
dlsincumbered  by  payments  from  the  general 
personal  assete.  Turner  v.  Laird,  68  Conn. 
198,  200,  86  Atl.  1124.  In  cases  of  intestacy, 
the  law  secures  the  same  result.  The  money 
borrowed  became  an  addition  to  the  personal 
estete  of  the  borrower.  That  fund,  therefore, 
having  received  the  benefit  of  that  for  wblcb 
the  land  was  mortgaged,  should  be  held  to 
the  burden  of  discharging  the  Incumbrance. 
This  was  the  estebllsbed  doctrine  of  the 
courte  before  a  similar  right  of  exoneration 
was  conceded  to  devisees.  Bacon's  Abridg- 
ment "Mortgagee,"  B,  638. 

It  is  contended  that  a  widow  is  entitled  to 
greater  favor  than  an  heir.  Dower  is  highly 
favored  in  law,  but  as  to  any  additional  share 
in  her  husband's  property  which  she  may 
receive  by  the  statute  of  distributions  she 
stands  on  no  better  footing  than  any 
other  distributee.  Sutherland  v.  Harrison, 
86  III.  366. 

The  superior  court  is  advised  to  disaffirm 
the  decree  of  the  court  of  probate.  Costa 
will  be  taxed  for  the  appellant  in  this  court 
The  other  judges  concurred. 


HULL  V.   HOLMES   et  aL 

(Supreme  Court  of  Errors  of  Connecticat.    Dec. 
15,  1905.) 

1.  Wnxs—CoNSTBUCTioN— Living  Issue, 

The  phrase  "die  leaving  no  liTing  isane," 
when  used  in  a  will,  la  equivalent  to  the  phrase 
"die  leavinE  no  surviving  insne,"  and  carries 
a  plain  implication  In  favor  of  any  issue  of  die 
first  taker  who  may  survive  him. 

2.  Saub  —  Estates  Devised  —  Vested  Re- 
main deb. 

A  will  gave  an  undivided  one-balf  of  tes- 
tator's residuary  estate  absolutely  to  testator's 
daughter,  and  the  use  and  income  of  the  ottier 
half,  subject  to  a  small  annuity,  to  testator's 
son  for  life,  and  directed  that  after  the  son's 
death  the  said  one-balf  of  the  residuum  of  the 
estate  should  go  to  the  son's  son,  but  provided 
that  in  case  the  latter  should  die  leaving  no 
living  issue,  the  said  one-half  should  go  to 
testator's  daughter  as  an  absolute  estate.  Held, 
that  the  provision  for  the  issue  of  the  grandson 
took  effect  only  in  case  the  grandson  should  die 
before  testator;  and  on  testatoi't  death  before 
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the  grandson  the  latter  acquired  an  absolute 
title  to  the  undivided  ont-haff  of  the  fnnd,  sub- 
ject only  to  his  father's  life  interest. 

Caee  Beserved  from  Superior  Clonrt,  Xew 
London  County;  Balpta  Wheeler,  Judge. 

Action  by  Hadlai  A.  Hull,  trustee  under 
the  will  of  William  S.  Xoyes,  deceased,  against 
Jeremiah  Holmes,  executor  of  the  will  of 
William  Standln  Noyes,  deceased,  and  others. 
In  the  superior  court  the  case  was  reserved 
for  the  advice  of  the  Supreme  Court  of  Er- 
rors.   Judgment  advised. 

The  testator  died  In  1890,  leaving  a  will 
in  which  be  gave  one  undivided  half  of  his 
residuary  estate,  real  and  personal,  abso- 
lutely to  his  daughter,  Mary,  and  "the  use, 
rents,  interest,  and  Income"  of  the  other  half 
to  bis  son,  George  W.  Noyes,  "for  and  during 
bis  natural  life,"  adding,  "and  after  his  death 
I  give,  devise,  and  bequeath  the  said  un- 
divided one-half  of  the  said  residuum  of  my 
estate  to  bis  son,  William  S.  Noyes,  but.  In 
case  be  shall  die  leaving  no  living  issue,  then 
and  in  that  case  I  give,  devise,  and  bequeath 
the  said  one-half  of  the  said  residuum  of  my 
estate  to  my  daughter,  Miss  Mary  Elizabeth 
Noyes,  as  an  absolute  estate,  but  not  to  pass 
to  her  until  after  my  son's  death."  By  a 
codicil  reciting  that  bis  will  gave  his  son 
the  use  for  life  of  half  bis  residuary  estate, 
"with  a  remainder  over  to  his  son,  William 
S.  Noyes,  to  take  effect  after  his  .father's 
death,  followed  by  a  contingent  remainder," 
he  revoked  so  much  of  said  provision  as  gave 
the  son  "all  the  use,  rents,  interest,  and  in- 
come" for  life.  He  then  bequeathed  an  an- 
nuity of  $50  to  his  son's  wife  for  her  life 
"from  the  avails  of  the  said  use,  rents,  in- 
terest, and  income,"  adding,  "and  the  remain- 
der thereof  I  give  and  bequeath  to  my  said 
son,  George  W.  Noyes,  for  and  during  bis 
natural  life;  the  same  to  be  paid  to  him 
annually,  each  and  every  year."  The  plain- 
tiif  was  appointed  trustee  of  the  fund,  thus 
left,  by  the  court  of  probate.  Mary  died 
testate  in  189S.  William  S.  Noyes,  the  grand- 
son of  the  testator,  died  testate  in  November, 
1904,  leaving  surviving  issue.  George  W. 
Noyes  died  In  December,  1904. 

Hadlai  A.  Hull,  for  plaintiff.  Herbert  W. 
Rathbun,  for  defendant  Holmes.  Abel  P. 
Tanner,  for  defendant  Davis.  Frank  L. 
McGuire,  for  defendant  Noyes. 

BALDWIN,  J.  (after  stating  the  facts). 
The  present  ownership  of  the  estate,  of 
ffbich  the  life  use  was  left  to  George  W. 
Noyes,  depends  upon  the  construction  of  the 
provision  creating  a  remainder  In  favor  of 
his  sister.  The  estate  was  to  be  hers  ab- 
solutely after  the  death  of  the  testator's  grand- 
son, William  S.  Noyes,  "in  case  be  shall 
die  leaving  no  living  Issue,"  provided  that 
It  was  "not  to  pass  to  her  until  after"  the 
death  of  George  W.  Noyes,  and  subject  to  an 
annuity  charge  during  the  life  of  the  latter's 
wife.    The  phrase  "die  leaving  no  living  Is- 


sue," by  the  rules  of  Interpretation  adopted 
in  this  state.  Is  equivalent  to  "die  leaving 
no  surviving  issue."  St  John  v.  Dann,  06 
Conn.  401,  407,  84  AtL  110.  It  carries  a 
plain  implication  In  favor  of  any  issue  of  the 
first  taker  who  may  survive  him.  If  em- 
ployed in  a  devise  of  lands,  with  reference 
to  his  death,  without  regard  to  the  time  at 
which  that  event  may  occur,  it  may  create 
an  estate  tail.  If,  on  the  other  hand,  em- 
ployed with  reference  to  his  death,  in  case 
that  event  should  occur  before  that  of  the 
testator,  it  may  amount  to  a  substitutionary 
provision. 

In  the  will  now  before  us  a  vested  remain- 
der is  first  given  to  William  S.  Noyes  in 
terms  sufficient  to  convey  an  absolute  title. 
On  the  happening  of  a  certain  contingency  an 
absolute  estate  is  then  limited  over  to  Maiy 
W.  Noyes;  but  it  is  "not  to  pass  to  her" 
(that  is,  the  enjoyment  of  It  Is  not)  until 
the  death  of  the  father  of  the  first  remainder- 
man. It  Is  not  probable  that  the  testator 
meant  to  create  an  estate  tail  in  bis  residuary 
real  estate,  which,  under  our  statute  would 
become  a  fee  simple  in  the  issue  of  his  grand- 
son, while  contemplating  the  possible  vesting 
of  an  absolute  title  in  remainder  In  his 
daughter  before  the  death  of  his  son.  His 
general  Intent  is  better  served  by  interpret- 
ing the  provision  for  the  Issue  of  William 
S.  Noyes  as  one  to  take  effect  only  In  case 
bis  grandson  should  die  before  bim.  Coe 
T.  James,  54  Conn.  511,  0  AtL  392;  Phelps 
V.  Phelps,  66  Cona  359,  11  Atl.  596;  Lawlor 
y.  Holohan,  70  C^onn.  87,  38  Atl.  903. 

The  superior  court  Is  advised  that  on  the 
testator's  death  William  S.  Noyes  acquired 
an  absolute  title  to  the  fund  In  question,  sub- 
ject only  to  his  father's  life  interest.  No 
costs  will  be  taxed  in  this  court 


NEAL  ▼.  BENDALLb 

(Supreme  Judicial  Gourt  of  Maine.    Dee.  23, 
1905.) 

1.  ApPEAIi— EZOEPTIONB— PsKJUniCIAI.  BBBOB. 

Exceptions  to  a  ruling  cannot  be  sustained 
merely  because  the  ruling,  viewed  as  an  academ- 
ic proposition,  was  erroneous.  It  must  fur- 
ther l>e  made  to  appear  in  the  bill  of  exceptions 
that  the  ruling  was  also  prejudicial  to  the  ex- 
cepting party's  case. 

[Ed.   Note. — For  cases   in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  $  4047.] 

2.  Same. 

A  bill  of  exceptions  to  a  refusal  to  give  a 
requested  instruction  based  on  a  fai-tual  hypoth- 
esis must  show  in  itself,  or  by  express  refer- 
ence, that  there  was  evidence  in  support  of 
the  hypothesis ;  otherwise,  the  court  cannot 
know  that  the  excepting  party  was  prejudiced 
by  the  refusal,  even  though  the  legal  proposi- 
tion contained  in  the  request  waa  correctly 
stated. 
8.  Save. 

Whether  a  statement  in  a  bill  of  exceptions 
that  "the  evidence  upon  the  motion  for  a  new 
trial,  if  printed,  may  he  referred  to,  to  illustrate 
and  explain  the  exceptions,"  sufficiently  malces 
the  report  of  the  evidence  a  part  of  the  bill  of 
exceptions— quaere. 
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4.  Tbiai.  — InsTBUcnoiiB— BviDxnoE  to  Sus- 
tain. 

In  this  case,  as  to  the  reqnestt  based  on 
factual  hrpotheses,  it  does  not  appear  from  tba 
the  bill  of  exceptions  that  there  was  any  evi- 
dence in  support  of  the  hypotheses,  and  henc« 
these  exceptions  must  t>e  overruled. 
8.   HlOHWATB  —  CSOIXIBIon  —  PtEADIRO    AMD 

Fboof. 

Where  the  declaration  alleges  that  the  de- 
fendant's team  ran  into  the  plaintiff's  team,  and 
the  proof  is  that  both  teams  were  in  motion  up 
to  the  instant  of  collision,  the  fact  that  the  de- 
fendant's team  was  much  slower  in  motion  than 
the  team  of  the  plaintiff  does  not  constitute  a 
fatal  variance  between  the  allegation  and  the 
prool 

6.   NKOUOKKOB— BVIDKNOB— SUITIOIKRCT. 

To  sustain  a  common-law  action  based  on 
the  negligence  of  the  defendant,  it  Is  not  neces- 
sary to  prove  that  the  defendant's  negligence 
was  the  sole  cause  of  the  piaintifTs  injury. 

[Bd.  Note. — For  cases  in  point,  see  vol.  37, 
CJent.  Dig.  Negligence,  St  74,  75.] 

(O&ciaU 

Bzceptions  flrom  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  Charlotte  A.  Neal  against  Daniel 
H.  Kendall.  Verdict  for  plaintiff,  and  defend- 
ant excepta    Exceptions  overruled. 

Action  on  the  case  to  recover  damaKes  for 
personal  injuries  suctelned  by  the  plaintiff 
and  caused  by  the  alleged  negligence  of  the 
defendant,  whose  vehicle  collided  with  that 
In  which  the  plaintiff  was  riding  on  a 
public  street  in  Auburn. 

The  testimony  showed  that  the  plaintiff, 
68  years  of  age,  was  riding  in  a  light  carriage 
with  her  husband,  and  that  the  horse  was  his. 
The  husband,  who  was  72  years  of  age,  was 
driving.  At  the  time  of  the  collision  which 
resulted  In  the  injuries  complained  of,  the 
plaintiff  and  her  husband  were  traveling 
south,  on  Turner  street,  in  Auburn,  at  about 
six  miles  an  hour,  and  on  the  right  of  the 
middle  of  the  traveled  part  of  the  street,  as 
they  traveled.  The  street  at  the  point  of  col- 
lision was  from  46  to  50  feet  in  width.  The 
The  defendant,  in  a  heavily  loaded  team,  was 
traveling  north,  on  the  same  street,  at  a  walk, 
but  he  was  on  the  left  of  the  traveled  part  of 
the  street,  as  he  traveled.  Both  teams  were 
thus  west  of  the  middle  of  the  traveled  part 
of  the  street,  and  the  team  of  the  defendant 
was  nearer  the  middle. 

The  testimony  tended  to  show  that  there 
was  apparently  sufficient  room  on  the  west 
of  the  middle  of  the  traveled  part  of  the 
street,  so  that  the  teams  could  have  passed 
without  interference,  had  they  both  continued 
as  they  were  traveling  Just  before  the  colli- 
sion described  in  plaintiff's  writ,  but  that  the 
horse  attached  to  the  wagon  in  which  the 
plaintiff  was  riding  became  suddenly  fright- 
oied,  and  shied  towards  the  center  of  the 
traveled  part  of  the  road,  and  towards  de- 
fendant's team.  The  front  left  wheel  of  the 
plaintiff's  carriage  came  into  collision  with 
the  hind  wheel  of  defendant's  vehicle,  where- 
by the  plaintiff  was  thrown  from  ber  carriage, 


and  suffered  the  Injuries  for  which  she  claim- 
ed damages  in  this  action. 

The  testimony  also  tended  to  show  that  the 
two  teams  would  have  passed  each  other  safe- 
ly and  without  collision,  had  It  not  been  for 
the  horse's  fright  and  shying;  also,  that  they 
would  have  passed  each  other  safely.  If  the 
defendant  had  been  driving  on  the  right  of  the 
middle  of  the  traveled  part  of  the  street 

The  plaintiff  recovered  a  verdict  for  $400. 
Before  the  case  was  submitted  to  the  Jury 
the  defendant  requested  the  presiding  Justice 
to  give  four  certain  instructions  to  the  Jury, 
the  substance  of  each  of  which  sufflclentiy 
appears  in  the  opinion,  and  which  said  re- 
quest was  refused.  Thereupon  the  defend- 
ant excepted.  

Argued  before  EMERT,  WHTTEHOUBE, 
STROUT,  POWERS,  PBABODT,  and 
SPEAK,  JJ. 

W.  H.  Judkins  and  R  L.  Pettlgrew,  for 
plaintiff.  Oakes,  Pulslfer  &  Ludden,  for  de- 
fendant 

BMERT,  J.  The  fhvtrequest  for  instruction 
is  based  upon  the  factual  hypothesis  that 
there  was  not  sufficient  time  for  the  defend- 
ant to  turn  and  reach  the  right  of  the  mid- 
dle of  the  road  after  he  first  saw  the  plain- 
tiff approaching.  It  does  not  appear,  how- 
ever, from  the  bill  of  exceptions  that  there 
was  any  evidence  in  support  of  the  hypothesis. 
Hence  the  request  does  not  appear  to  have 
been  applicable  to  the  case,  and  its  re- 
fusal does  not  appear  to  have  prejudiced  the 
defendant 

The  second  request  is  based  on  the  factual 
hyiMthesls  that  the  defendant's  team  did  not 
run  into  that  of  the  plaintiff.  From  the  bill 
of  exceptions.  It  appears  to  be  undisputed 
that  both  teams  were  in  motion  up  to  the 
moment  of  collision,  though  the  defend- 
ant's team  was  proceeding  at  a  walk.  There 
is  no  suggestion  of  any  evidence  that  the  de- 
fendant's team  was  stationary.  Each  team, 
therefore,  ran  into  the  other,  though  there 
was  a  difference  In  the  speed  of  the  two 
teams.  This  sufficiently  sustains  the  case 
stated  In  the  declaration  that  the  defendant's 
team  ran  Into  the  plaintiffs  team.  It  was 
practically  so  held  in  Neal  v.  Kendall,  98  Me. 
69,  66  Ati.   209,  63  L.  R.   A.   668. 

The  third  request  was  based  upon  the  legal 
hypothesis  that  the  defendant's  negligence 
must  have  been  the  sole  cause  of  the  colli- 
sion. This  hypothesis  is  not  well  founded  in 
law.  It  is  enough  If  the  defendant's  n^ll- 
gence  was  a  direct  contributing  causes  with- 
out which  the  collision  would  not  have  occur- 
red. No  evidence  of  the  plaintiffs  contribu- 
tory negligence.  While  the  request  might 
have  been  applicable  were  the  action  a  statu- 
tory one  against  a  town.  It  Is  not  applicable 
to  this  common-law  action  against  an  Individ- 
ual. 

The  fourth  request  is  based  on  several 
factual  hypotheses  as  to  the  character  of  the 
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plaintiff's  borse,  the  condition  of  her  husband, 
the  driver,  his  manner  of  driving,  ills  want 
of  control  over  the  horse,  etc.  Bjere,  again, 
the  bill  of  exertions  is  bare  of  any  statement 
that  there  was  evidence  in  support  of  these 
hypotheses.  It  is  not  made  to  appear  that 
the  request  was  applicable  to  the  case,  and 
hence  that  the  defendant  was  ptcjndioed  by 
the  refusal  to  so  instmct 

At  the  close  of  the  bill  of  exceptions  It  U 
stated  that  the  evidence  upon  a  motion  for 
a  new  trial,  if  printed,  might  be  referred  to 
to  Illustrate  and  explalh  the  exceptions.  It  is 
at  least  questionable  whether  such  a  state- 
ment makes  the  whole  evidence  a  part  of  the 
bill  of  exceptions  to  supply  what  was  omitted 
in  the  bill  itself,  but  we  have  no  occasion  to 
decide  this  question,  inasmuch  as  the  evidence 
was  not  printed  or  brought  before  the  court 
In  any  way. 

It  follows  that  none  of  the  exceptions  can 
be  sustained. 

Exceptions  overruled. 


HIGGIN8  V.  FRANKLIN  COUNTT  AORI- 
CDLTURAL  SOC. 

(Supreme  Judicial  Court  of  Maine.    Dec.   19, 
1905.J 

L  AOBICin.TUKiX    SOOIETT  —  Faib  — Nkou- 
GENCE— SAUTT  of  PaTBONS. 

An  agricultural  society  holding  a  fair,  for 
admiasion  to  which  a  fee  is  charged,  is  bound 
to  uae  reasonable  care  to  keep  all  parts  of  its 

Sounds   to   which    patrons  are   admitted  free 
3m  dangers  to  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Agriculture,  {  8.] 

2.  SAin— Race  Tbaok. 

When  such  society  invites  patrons,  even  by 
implication  only,  to  cross  its  racing  track  to 
reach  the  space  inclosed  bj  the  track,  it  is 
bound  to  use  reasonable  care  to  keep  the  track 
clear  of  danger  of  collision  during  such  crossing. 
8.  Same— Case  Requibbd  of  Patbons. 

A  patron  of  such  fair,  while  crossing  the 
racing  track  by  invitation  of  the  society,  ex- 
press or  implied,  is  not  bound  to  be  as  watchful 
for  teams  approaching  along  the  track  as  he 
would  be  in  crossing  a  jpublic  road.  He  may  as- 
sume that  the  society  is  using  reasonable  care 
to  keep  the  track  clear  of  such  teams.  Hence 
the  mere  fact  that  he  is  not  watching  for  such 
teams  does  not  constitute  contributory  negli- 
gence on  his  part. 
4.  Sake  —  Evidence— CORTRiBDTOBT    Nsou- 

OKNCE. 

In  this  case  the  evidence,  though  conflicting, 
warranted  findings  by  the  Inry  that  the  plaintiff 
was  invited  by  the  defendant  society  to  cross 
the  track  when  he  did,  that  he  was  not  guilty 
of  contributory  negligence  in  not  seeing  the 
team  approaching  along  the  track,  and  that  the 
defendant  was  negligent  in  not  preventing  the 
use  of  the  track  by  the  colliding  team  at  that 
time. 
(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Franklin  Connty. 

Action  by  Edwin  M.  Hlgglns  against  the 
Franklin  County  Agricultural  Society.  Ver- 
dict for  plaintUL  Oa  moti(m  for  new  trial. 
Orerroled. 


Action  4HI  the  case  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintlflF, 
and  also  to  recover  for  damages  to  bis  wagon, 
caused  by  the  alleged  negligence  of  the  de- 
fendant The  defendant,  on  the  17th  day  of 
September,  1903,  was  holding  a  fair  on  Ita 
grounds  at  Farmington,  and  had  under  Its 
core  and  control  a  half-mile  race  track  or  a 
race  course  for  speeding  and  racing  borsesL 
At  a  time  when  a  race  was.  not  in  progress 
the  plaintiff  undertook  to  drive  across  the 
track  with  his  horse  and  wagon,  and,  while 
so  doing,  his  wagon  was  struck  and  himself 
Injured  by  a  rapidly  driven  vehicle,  with 
which  the  driver  was  giving  his  horse  "a 
warming  up  mile"  preparatory  to  a  race 
later  in  the  afternoon. 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, POWERS,  PEA  BODY,  and  SPBLAJl.  JJ. 

Frank  W.  Butler,  for  plaintUt.  Joe^h  G. 
Holman,  for  defendant 

EMERT,  J.  The  defendant  society  was 
holding  a  fair  on  Its  grounds  arranged  for 
that  purpose.  On  these  grounds  was  the 
usual  half  mile  track  for  the  exercising, 
speeding,  and  racing  of  horses.  Outside  of 
this  track  was  space  used  for  various  pur- 
poses. An  admission  fee  was  charged  and 
paid  at  the  outer  entrance,  and  visitors  having 
thus  entered  the  grounds  w»e  permitted  to 
cross  the  track,  when  not  In  use  for  horses, 
to  the  space  within  the  track.  The  passage- 
way to  and  across  the  track  was  barred  by 
a  r<9e  while  the  track  was  in  use,  which  rope 
was  lowered  to  the  ground  by  a  servant  of 
the  company,  employed  for  that  purpose, 
when  the  track  was  clear,  permitting  visitors 
to  cross  the  track  to  the  interior  space.  The 
plaintiff  had  paid  the  admission  fee,  and  had 
driven  upon  the  grounds  up  to  the  track  at 
the  crossing,  barred  by  the  rope.  He  then 
started  to  cross  the  track,  and,  when  part 
way  across,  his  carriage  was  struck  and  him- 
self Injnred  by  a  rapidly  driven  vehicle,  with 
which  the  driver  was  speeding  his  horse  along 
the  tr&dk.  There  was  evidence  that  the  at- 
tendant guarding  the  passageway  across  the 
track  lowered  the  barring  rope  to  the  ground 
In  such  a  manner  as  to  be  an  Invitation  to 
the  plaintiff  to  attempt  the  crossing  when  he 
did,  or  an  assurance  to  him  that  the  trhck 
was  then  clear  for  crossing.  The  defendant 
strongly  denies  this,  and  Insists  that  the  rope 
was  lowered  only  for  an  Instant  to  enable  a 
team  to  leave  the  track,  and  that  the  plalntlif 
practically  forced  his  way  past  the  attendant 
and  barrier.  We  are  not  satisfied,  however, 
that  the  Jury  was  clearly  wrong  in  finding 
for  the  plaintiff  on  this  point,  and  so  far  the 
verdict  must  stand. 

The  plaintiff  might  have  avoided  the  col- 
lision, had  he  been  on  the  constant  watch  for 
approaching  horses  from  the  time  he  altered 
upon  the  track,  which,  howew,  he  was  not 
The  defendant  Inslata  that  hence  the  plaintiff 
did  not  exercise  due  watchfulness,  and  that 
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bis  negligence  In  that  respect  was  a  con- 
trlbntlng  cause  of  the  collision.  The  only 
question  of  law  arising  under  this  contention 
Is  whether  the  plaintiff  was  negligent  as 
matter  of  law,  under  the  circumstances,  in 
not  being  constantly  on  the  watch  for  horses 
and  reblcles  rapidly  passing  along  the  track 
lie  was  crossing.  We  think  be  was  not  The 
case  Is  TM7  different  from  that  of  crossing 
a  public  highway.  There  the  person  crossing 
bas  no  assurance,  but  from  his  own  careful 
observation,  that  the  way  is  clear.  He  is 
therefore  bound  to  anticipate  that  teams, 
slow  and  fast  may  be  rightfully  approaching 
at  any  time,  and  to  be  on  bis  own  guard 
against  them.  In  this  case  the  track  was  a 
purely  private  way,  owned  and  operated  by 
the  defendant  socle^  as  a  part  of  the  attrac- 
tions to  Induce  people  to  pay  for  admission 
to  its  grounds.  It  was  the  society's  duty  to 
exercise  due  and  reasonable  care  to  keep  the 
track  clear  and  free  from  danger  to  its  pa- 
trons at  all  such  tiroes  as  they  were  invited 
or  permitted  to  cross  It  and  while  they  were 
thus  crossing.  Assuming,  as  the  Jury  has 
found,  that  the  plaintiff  was  assured  by  the 
action  of  the  defendant's  servant  that  he 
could  then  cross  the  track,  he  was  thereby 
assured  that  reasonable  care  had  been,  and 
was  being,  taken  to  keep  the  track  clear  for 
bis  crossing.  With  that  assurance  It  cannot 
be  held,  as  matter  of  law,  that  he  was  negll- 
sent  In  not  looking  about  for  the  approach 
of  rapidly  driven  horses  and  vehicles  along 
the  track.  Whether  under  all  the  circumstan- 
ces of  this  case  such  an  omission  to  look 
about  was  negligence  was  a  question  for  the 
Jury.  We  see  no  reason  why  the  finding  on 
tbis  questlpn  should  be  set  aside. 

Another  point  made  in  defense  is  that  the 
defendant  society  is  not  responsible  for  the 
act  of  the  offending'  driver,  since  he  was 
not  in  any  way  its  servant  and  since  it  does 
not  appear  that  he  had  permission  to  drive 
on  the  track  at  that  time.  Xlie  society's 
duty  was  not  limited  to  refraining  from 
Slving  permission  to  drive  rapidly  on  its 
tra<^  at  such  times.  It  had  an  active  duty 
to  use  due  and  reasonable  care  to  prevent 
•uch  driving,  even  by  unauthorized  persons. 
The  Jury  has  found  that  it  did  not  perform 
this  duty  in  this  case,  and  we  see  no  reason 
to  disturb  the  verdict  on  this  point  It  fol- 
lows that  the  motion  must  be  overruled. 
ThomtBu  V.  Maine  State  Agricultural  Society, 
97  Me.  108,  63  Atl.  979,  94  Am.  St  Bep.  486. 

Motion  overruled. 


STRUTH  et  ai.  v.  DECKER  et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1906.) 
JUDOICENTS— Ues  Judicata  —  Oboebs  of  Ob- 

PHANS'    OOUBT. 

Where  issues  are  framed  upon  a  caveat  to  a 
will,  and  sent  to  the  court  of  common  pleas  for 
trial  by  a  jury,  and  a  verdict  is  rendered  in 
favor  of  the  caveateea,  and  certified  to  the 
orphans'  court  the  orphans'  court  must  accept 


the  conclusions  of  the  Jury  as  final,  and  its  order 
ratifying  the  verdict  and  dismissine  the  caveat 
is  conclusive  on  all  issues  submitted  to  the  Jury, 
and  precludes  the  caveators  from  framing  new 
issues  embracing  in  a  different  form  quMtions 
covered  by  the  issues  originally  framed. 

Appeal  from  Orphans'  Court  of  Baltimore 
City;  Myer  J.  Block,  Wm.  J.  O'Brien,  and 
Harry  C.  Gaither,  Judges. 

Caveat  by  Emma  Stnith,  administratrix 
of  Otto  A.  Struth,  and  others,  to  the  will  of 
Charles  Struth,  deceased;  Adolph  V.  Decker 
and  others,  executors.  From  an  order  dis- 
missing a  petition  for  the  submission  of 
certain  Issues  to  the  Jury,  caveattors  appeal. 
Affirmed. 

Argued  before  McSHBRRT,  C.  J.,  and 
BRISCOE,  BOTD,  PAGE,  SCHMUCKBR, 
JONES,  and  BDRKE,  JJ. 

Thomas  Ireland  Elliott  and  Charles  F. 
Stein,  for  appellants.  A.  F.  Dodktr  and 
Charles  C.  Rhodes,  for  appellees. 

BRISCOE,  J.  This  is  an  appeal  from  an 
order  of  the  orphans'  court  of  Baltimore  City 
passed  on  the  23d  day  of  May,  1905,  in  the 
matter  of  a  caveat  to  the  will  of  Charles  G. 
Struth,  of  Baltimore,  deceased.  It  appears 
that  on  the  4th  day  of  April,  1902,  upon  a 
caveat  to  this  will,  six  issues  were  framed 
and  sent  to  the  court  of  common  pleas  of 
Baltimore  to  be  tried  "by  a  Jury.  At  the  trial 
a  verdict  was  rendered  for  the  caveatees  on 
all  the  issues,  and  upon  an  appeal  to  this 
court  the  rulings  of  the  court  below  were 
affirmed.  Struth  v.  Decker,  100  Md.  377, 
59  Atl.  727.  Subsequently  the  finding  of  the 
Jury  was  by  an  order  of  the  orphans'  court, 
dated  on  the  7th  of. February,  1905,  ratified 
and  confirmed,  and  the  caveat  dismissed. 
Afterwards  on  the  leth  of  February,  1905. 
Emma  A.  Struth  and  others,  the  caveators 
on  the  former  appeal  and  the  appellants  here, 
filed  a  petition  in  the  orphans'  court  of  Balti- 
more City  against  Adolph  F.  Decker  and 
others,  the  caveatees  and  the  appellees  here, 
asking  that  two  additional  issues  be  framed 
and  sent  to  a  court  of  law  for  trial.  The  al- 
leged new  Issues  are  in  substance  as  follows : 
First  that  the  paper  writing,  dated  the  25th 
day  of  February,  1902,  and  purporting  to 
t>e  the  last  will  and  testament  of  Charles 
Struth,  deceased,  was  and  is  not  bis  last 
will  and  testament  because  its  execution  was 
procured  by  fraud  exercised  and  practiced 
-upon  him ;  and,  second,  that  the  provisions 
of  the  will  do  not  carry  out  all  the  material 
and  important  intentions  of  the  testator  as 
given  by  liim  to  its  draftsman,  but  these 
were  omitted  and  not  contained  in  the  will. 
In  their  answer  the  appellees  deny  the  al- 
legations of  the  petition,  and  aver  that  the 
case  was  res  adjudicata  and  the  matters 
raised  by  the  new  issues  were  passed  upon 
and  determined  by  the  issues  of  the  origlnai 
appeal.  The  case  was  heard  on  petition  and 
answer,  and  from  an  order  of  the  orphans' 
court  denying  the  caveators'  application  for 
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new  Issues  and  dismissing  the  petition,  an 
appeal  baa  been  taken. 

Tbe  case  as  tbus  stated,  It  will  be  seen, 
presents  tbe  question  wbetber  tbe  two  Issues 
asked  for  by  tbe  appellants  In  tbelr  peti- 
tion of  tbe  16tb  of  February,  1903,  were  not 
embraced  in  and  determined  by  tbe  Issues 
on  tbe  former  appeal ;  and  to  do  tbls  It  be- 
comes necessary  to  consider  wbat  was  tried 
and  decided  in  tbe  former  case.  Tbe  rer- 
dlct  rendered  in  tbe  original  case  decided 
and  determined  that  tbe  will  was  executed 
according  to  the  requirements  of  tbe  statute ; 
that  it  was  executed  by  tbe  testator  when  be 
was  of  sound  and  disposing  mind  and 
capable  of  executing  a  ralld  contract ;  that 
tbe  contents  of  tbe  will  were  read  to  or  by 
bim,  and  known  to  blm,  at  or  before  the  time 
of  Its  execution;  that  no  part  of  tbe  will 
was  unknown  to  or  misunderstood  by  the 
testator  at  the  time  of  its  alleged  execution ; 
and,  lastly,  the  execution  of  the  will  was  not 
procured  by  nndue  influence  exercised  and 
practiced  upon  blm.  We  have  carefully  ex- 
amined the  sereral  Issues  contained  in  the 
record  on  the  former  appeal,  and  also  those 
presented  here,  and  fall  to  find  any  sub- 
stantial difference  in  tbe  propositions  sub- 
mitted and  proposed  by  tba  api>ellant8  in 
the  two  cases. 

The  new  issue  asked  by  the  appellants, 
that  tbe  will  was  not  the  last  will  and  testa- 
ment of  the  testator  because  tbe  execution 
was  procured  by  fraud  exercised  and  prac- 
ticed upon  him,  is  practically  tbe  same  as  the 
one  passed  upon  by  tbe  sixth  issue,  relating 
to  undue  Influence,  in  the  former  case.  In 
Struth  T.  Decker,  supra  (tbe  former  appeal). 
It  is  said:  "Tbe  fifth  prayer  of  the  caveator, 
defining  undue  influence  and  asking  that,  If 
the  Jury  found  this  will  was  procured  tlirougb 
such  Infiuence,  their  rerdlct  must  be  for  tbe 
caveators,  was  refused  upon  tbe  ground  there 
was  no  legally  sufficient  evidence  of  such  in- 
fluence, and  following  the  numerous  decisions 
of  this  court  upon  this  question,  we  are  con- 
strained to  hold  that  we  can  discover  no 
such  evidence  In  this  record.  To  hold  other- 
wise would  be  to  indulge  in  mere  suspicion 
and  Imagination.  Upon  tbe  facts  of  tills  case 
as  disclosed  by  tbe  record,  the  only  logical 
ground  upon  which  this  will  could  be  attacked 
would  be  that  of  a  conspiracy  to  make  a  will 
for  a  man  incompetent  to  make  one  for  him- 
self, and  that  ground  has  been  conclusively 
passed  upon  by  the  Jury,  in  the  exercise  of. 
the  power  given  to  liiem  and  withheld  from 
tlie  courts  to  determine  all  questions  of  fact" 
It  appears  that  the  new  Issue,  that  tbe 
execution  of  the  will  was  procured  by  fraud, 
was  fully  covered  by  tbe  sixth  issue  sug- 
gested and  decided  upon  in  the  former  trlaL 
Mr.  Scbouler,  in  bis  work  on  Wills  (sec- 
tion 222)  says:  "Closely  connected  with  the 
subject  of  fraud  and  force  is  that  of  Importu- 
nity or  undue  Influence.  The  latter  Involves 
In  some  degree  one  or  both  the  elements  of 
fraud  and  force,  though  not  so  distinctly  or 


easily  made  out"  And  In  Frusb  ▼.  Green. 
86  Md.  601,  39  Atl.  866,  this  conrt  said: 
"Undue  Influence  often  closely  resembles  and 
Is  near  akin  to  actual  fraud,  and,  like  tbe 
latter,  when  most  cunningly  employed  Is  ex- 
ceedingly difficult  to  expose."  Apart  from 
this,  it  appears  from  tbe  record  In  the  former 
case  that  tbe  question  of  fraud  in  procuring 
tbe  will  was  fully  considered  and  submitted 
in  tbe  trial  of  the  sixth  Issue. 

As  to  the  second  new  issue  suggested  by  tbe 
appellants,  to  tbe  effect  that  "the  provisions 
of  the  will  do  not  carry  out  all  the  material 
and  Important  testamentary  Intentions  of  the 
testator  as  given  by  him  to  tbe  draftsman  of 
the  win,"  we  need  only  say  that  this  issue 
was  submitted  and  covered  by  tbe  findings  in 
the  third,  fourth,  and  fifth  issues  on  the 
former  trial.  In  the  opinion  In  Struth  v. 
Decker,  supra.  Judge  Pearce  distinctly  says: 
"The  question  of  testamentary  capacity  and 
of  the  conformity  of  the  will,  as  prepared  and 
read  to  the  testator,  with  tbe  instructions 
said  to  have  been  given  by  him  to  Mr.  Decker, 
and  of  the  testator's  knowledge  and  ander- 
standlng  of  the  provisions  of  tbe  will  as  read 
to  blm,  were  all  fully  and  fairly  submitted  to 
tbe  Jury  by  the  caveators'  first,  second,  third, 
and  fourth  prayers,  which  were  granted,  and 
the  verdict  of  the  Jury  upon  all  these  ques- 
tions were  against  the  caveators.  They  ex- 
hausted their  remedies  In  this  regard  when 
their  motion  for  a  new  trial  was  made  and 
overruled,  and  we  have  no  power  to  review 
these  findings  of  fact  by  the  Jury." 

As  we  are  of  tbe  opinion  that  tbe  new 
issues  proposed  by  the  appellants  In  this  case 
substantially  embraced  the  same  questions 
that  had  been  pronounced  upon  In  tbe  former 
case,  It  becomes  unnecessary  to  discuss  the 
other  questions  raised  on  the  record.  The 
law  is  well  settled  that  fhe  orphans'  courts  of 
this  state  are  bound  to  accept  tbe  conclusions 
of  the  Jury,  duly  certified  from  a  court  of  law, 
on  trials  of  caveats  to  wills,  as  final,  and  to 
make  them  effective  by  proper  orders.  This 
was  done  here  by  tbe  order  of  the  orphans' 
court  of  Baltimore  City  passed  on  tbe  7th  day 
of  February,  1905,  and  this  order  Is  concinslre 
of  all  issues  tried  In  that  suit  Finding  no 
error  in  the  action  of  the  orphans'  court  of 
Baltimore  City,  In  the  order  of  tbe  25th  day  of 
May,  1905,  appealed  against,  it  will  be 
affirmed. 

Order  affirmed,  with  costs. 


CARTER  et  al.  v.  APPLBOARTH. 
(Conrt  of  Appeals  of  Maryland.    Dec.  6,  1905.) 
1.  Pbocess  —  Sebvick  —  Leaving  at  Resi- 

DENCE« 

Code  Pub.  Oen.  Laws  1904,  art.  S3,  i  24. 
in  relation  to  elections,  provides  that,  on  a 
petition  to  strike  from  the  list  of  qualified 
voters  tbe  name  of  any  person  fictitious,  dp- 
ceased,  or  disqualified,  summons  shall  be  served 
at  his  place  of  residence.  Held,  tliat  the  statute 
means  that  the  sununons  sliaU  be  left  at  his 
place  of  residence. 
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2.  Elkctiohs  —  SusPKCTED  List— MxTHoo  or 
Making. 

Code  Pab.  Gen.  Laws,  art.  S3,  S  20.  in 
relation  to  elections  and  providing  for  placing 
registered  voters  on  the  suspected  list,  provides 
that,  if  any  voter  make  oath  before  the  board  of 
registry  that  be  believes  any  person  not  a 
qualified  voter,  such  facts  shall  be  noted.  Sec- 
tion 21  provides  that  the  board  of  registry 
shall  deliver  to  two  of  their  number,  of  opposite 
politics,  a  list  of  registered  voters  whom  one 
of  the  officers  of  registration  suspects  not  to 
be  qualified  voters,  and  section  11  prescribes 
the  oath  to  be  taken  by  an  officer  of  registration, 
in  which  he  swears  that  he  will  faithfully  and 
honestly  discharge  the  duties  of  such  an  officer. 
Held,  that  a  list  of  suspected  voters  was  not 
such  as  contemplated  bv  the  statute,  where  it 
was  merely  handed  to  the  board  of  registration 
by  a  party  executive  of  the  ward,  and  not 
verified  by  any  affidavits,  and  not  supported  by 
the  l>elief  of  one  of  the  officers. 

Appeal  from  Court  of  Common  Fleas; 
Qeorge  M.  Sharp,  Judge. 

Petition  by  William  J.  Applegarth  against 
Valentine.  Braun  and  others  to  have  the  name 
of  said  Bratm  stricken  from  the  list  of 
qualified  and  registered  voters  in  the  Fif- 
teenth precinct  of  the  Fourth  Ward  of  Balti- 
more City.  From  an  order  of  the  court  of 
common  pleas  granting  the  petition,  re- 
spondents appeal.    Reversed. 

Argned  before  McSHERRX,  C.  J.,  and 
PEARCE,  SCHMUCKER,  JONES,  and 
BDRKE,  JJ. 

Charles  H.  Carter,  for  appellants.  James 
EL  Godwin  and  Lewis  Putsel,  tor  appellee. 

PEARCE,  J.  In  an  opinion  per  curiam, 
filed  November  S.  1005,  It  was  ordered  that 
tbe  name  of  Valentine  Braun,  which  bad  been 
stricken  from  the  list  of  qualified  and  regis- 
tered voters  In  the  Fifteenth  precinct  of  the 
Fourth  Ward  of  Baltimore  City,  under  an 
order  of  the  court  of  common  pleas  of  that 
city,  be  restored  to  said  list  of  qualified  and 
registered  voters,  and  we  will  now  state  tbe 
reasons  for  that  decision : 

Valentine  Braun  was  registered  on  October 
11,  1904,  as  a  qualified  voter  in  the  Fifteenth 
precinct  of  the  Fourth  Ward  of  Baltimore 
City;  his  residence  being  tliere  given  as  612 
East  Lombard  street  The  building  so  num- 
bered was  one  of  those  destroyed  In  the  great 
fire  of  February,  1904,  which  swept  over  a 
large  section  of  the  city,  and  practically  de- 
stroyed all  the  bouses  in  that  ward,  but  in 
tbe  summer  of  1904  a  new  house  was  erected 
upon  the  same  site,  and  was  numbered  612, 
and  from  that  house  Braun  was  registered. 
On  October  10,  1905,  that  being  tbe  last  day 
of  registration,  about  noon  of  that  day  Mr. 
Tapscott,  the  Republican  executive  of  that 
ward,  came  to  the  tent  in  which  the  registers 
were  holding  their  office,  called  out  Mr.  Wat- 
eon,  tbe  Republican  register,  and  handed 
him  a  list  of  64  names,  appearing  as  voters 
apon  the  registry  of  that  precinct,  as  a  list  of 
suspected  voters.  This  list  was  not  verified 
t>y  the  affidavit  of  Mr.  Tapscott,  or  of  any 
other  person,  and  was  not  oflfered  to  tbe 
board  of  registers  for  action  thereon  until 


4  o'clock  that  afternoon,  when  Mr.  Watson 
presented  it ;  and  he  testified  that  he  only  did 
80  then  because  be  had  orders  to  do  so  from 
political  headquarters.  He  also  testified 
that  be  had  never  examined  tbe  registry  to 
ascertain  who  were  disqualified  voters  in  that 
precinct;  that  be  was  not  acquainted  with 
tbe  voters  of  that  precinct,  and  that  no  sus- 
picions about  those  appearing  on  the  list 
mentioned ;  and  that,  if  be  had  been  asked  to 
swear  that  they  were  suspected  voters,  he 
could  not  conscientiously  have  done  so.  Tbe 
name  of  Braun  was  one  of  those  upon  this 
list,  and  the  cause  of  disqualification  was 
"Don't  live  there."  Before  separating  thai 
evening,  the  board  of  registers  went  over 
this  list  with  tbe  books  of  registration,  and 
mailed  to  tbe  address  of  each  person  thereon 
as  given  In  tbe  iMMks  the  required  notice  to 
appear  and  show  cause  why  they  should  not 
be  stricken  off,  and  also  went  In  person  and 
served  similar  notices  upon  such  persons  on 
said  list  as  they  could  find,  and  left  said  no- 
tices on  the  premises  where  the  persons  could 
not  be  found.  Mr.  Watson,  together  with  the 
two  Democratic  registers,  went  to  612  East 
Lombard  street,  and,  not  finding  Braun  there, 
left  the  notice  with  some  one  on  the  premises 
for  him.  Braun  did  not  appear,  but  he  was 
not  stricken  off  by  the  registers,  because  Mr. 
Charles  H.  Carter,  one  of  the  supervisors  of 
election,  advised  tbe  board  they  could  not 
properly  act  upon  the  list  In  question.  There- 
upon Mr.  Applegarth  filed  his  petition  in  the 
court  of  common  pleas  to  have  Braun  strick- 
en off.  The  court'  directed  summons  to  be 
Issued  for  Braun,  as  required  by  section  24  of 
article  33  of  the  Code  of  Public  General 
Laws  of  1904.  anfl  this  was  returned,  "Non 
est  as  to  Valentine  Braun,  and  summons  left 
on  premises  612  East  Lombard  street,"  and 
at  the  hearing  his  name  was  ordered  strick- 
en off;  tbe  court  being  of  opinion  that  tbe 
list  of  suspected  voters  was  such  a  list  as  the 
law  contemplated,  and  that  the  summons 
was  properly  served  by  leaving  It  on  the 
premises. 

With  this  conclusion  we  fully  agree.  Sec- 
tion 24  of  article  83  provides  that,  "when  tbe 
object  of  the  petition  is  to  strike  off  the 
name  of  any  person  alleged  to  be  fictitious, 
deceased,  or  disqualified,  summons  shall  also 
be  issued  to  such  person,  which  shall  be 
served  by  the  sheriff  within  tbe  time  therein 
designated  at  the  place  of  his  residence  given 
In  the  registry."  Three  classes  of  persons 
are  here  provided  for  by  one  methed  of  serv- 
ice. If  personal  service  were  required,  there 
could  be  no  rational  or  satisfactory  reason 
assigned  for  requiring  such  service  at  tbe 
party's  place  of  residence,  since  it  would  be 
as  effective  If  made  at  any  other  place.  As 
to  fictitious  or  deceased  persons,  the  reason 
(or  requiring  service  at  the  residence  given 
in  the  registry  Is  obvious  and  rational,  since 
no  personal  service  could  be  made  upon 
either,  and,  unless  some  constructive  service 
were  provided,  the  registry  lists  could  not  be 
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purged  from  the  frauds  by  which  fictitious 
names  are  sometimes  entered,  and  the  frauds 
or  errors  through  which  the  names  of  de- 
ceased persons  are  sometimes  retained  upon 
the  Hats.  It  would  be  physically  possible  in 
some  cases  to  give  personal  service  to  one 
dlsqualifled  by  removal,  but  in  most  cases 
it  would  be  practically  Impossible  to  do  so; 
and  we  think  this  class  of  persons  was  wisely 
Included  with  fictitious  and  deceased  persons, 
under  the  method  of  constructive  notice. 
When  the  law  says  the  summons  "shall  be 
served  at  his  place  of  residence,"  it  clearly 
means  it  "shall  be  left  at  his  place  of  resi- 
dence," and  this  works  no  Injustice  or  hard- 
ship upon  the  voter.  If  be  has  actually 
changed  bis  place  of  residence  without  losing 
his  right  to  vote  in  the  precinct  where  he 
is  registered,  he  can  preserve  his  right  by 
appearing  before  the  registers  and  giving  bis 
new  place  of  residence ;  and,  If  be  Is  tempora- 
rily absent  without  having  changed  his  resi- 
dence, prudence  would  require  that  he  should 
leave  his  address  at  his  residence,  In  order 
that  communications  of  Importance  should 
reach  him.  In  either  contingency  the  situa- 
tion is  one  under  his  OMm  control,  and  for 
which  be  should  provide.  And  If  be  has 
actually  changed  his  residence,  and  has  lost 
his  right  to  vote  where  he  Is  registered,  he 
can  have  no  cause  of  complaint  that  be  is 
stricken  otT.  It  must  be  remembered  that  the 
right  of  suffrage,  valuable  and  sacred  as  it 
Is,  is  neither  a  property  right  nor  an  absolute, 
unqualified,  personal  right,  of  which  no  one 
may  be  deiirlved  without  due  process  of  law, 
but  that  It  is  altogether  conventional  and  de- 
pendent upon  the  regulations  of  the  state 
within  constitutional  limitations.  Anderson 
V.  Baker,  23  Md.  620.  It  cannot,  therefore,  be 
contended  that  Braun  was  entitled  to  bis  day 
in  court,  as  he  would  have  been  If  an  absolute 
right  of  person  or  property  had  been  Involved, 
and  we  cannot  doubt  that  the  constructive 
service  provided  by  the  law  in  this  case  was 
legal  and  sufficient 

But  upon  the  other  question  decided  by  the 
court  below  we  cannot  agree  with  its  conclu- 
sions. Braun  had  been  duly  registered  as  a 
qualified  voter  In  that  precinct,  and  was  en- 
titled to  remain  upon  the  list  tmtll  removed 
by  actual  proof  of  disqualification,  or  In  strict 
accord  with  the  method  provided  for  striking 
off  those  whose  disqualification  is  merely 
suspected.  There  are  but  two  legal  methods 
of  placing  a  duly  registered  voter  upon  the 
suspected  list.  Section  20  of  article  33  pro- 
vides that  "If  any  voter  of  the  ward  or  county 
shall  go  before  the  board  of  registry  during 
Its  sessions  and  make  oath  that  he  believes 
any  specified  person  upon  such  registry  is  not 
a  qualified  voter,  such  fact  shall  be  noted. 
Section  21  provides  "that  before  separating 
on  the  last  day  said  board  of  registry  shall 
make  out  and  deliver  to  two  of  their  number 
of  opposite  politics  a  list  of  the  registered 
address  of  all  those  who  have  been  registered 
as  qualified. voters,  whom  either  one  of  the 


officers  of  registration  suspects  not  to  be 
qualified  voters,  or  against  whom  any  voter 
of  the  ward  or  county  may  have  made  rom- 
plalnt  as  above  provided.  If  said  board  of 
registry  shall,  however,  know  that  any  person 
BO  complained  of  is  a  qualified  voter,  then 
such  name  need  not  be  put  upon  the  list  of 
suspected  persons,  unless  required  by  a  mem- 
ber of  the  board."  Section  32  requires  the 
voter  who  makes  complaint  against  another 
voter  to  make  oath  that  he  bellevra  the 
person  named  Is  not  a  qualified  voter  In  the 
precinct,  and  to  state  In  the  oath  the  grounds 
of  such  belief.  Section  15  provides  that  each 
Judge  of  election  shall  also  be  an  officer 
of  registration  In  the  district  or  precinct  for 
which  be  is  appointed,  and  section  11  pre- 
scribes the  oath  to  be  taken  by  him,  in 
which  he  swears  that  he  will  "faithfully  and 
honestly  discharge  the  duties  of  an  office-  of 
registration  and  Judge  of  election."  In  the 
discbarge  of  his  duty  as  an  officer  of  registra- 
tion, be  cannot  honestly  take  action  against 
a  registered  voter  as  a  suspected  person,  ex- 
cept, first,  under  the  sanction  of  an  oath  by 
some  voter  of  the  ward  or  county  that  he 
believes  such  person  not  to  be  a  qualified 
voter ;  or,  second,  upon  his  own  belief  to  the 
same  effect,  entertained  and  held  under  the 
sanction  of  his  own  official  oath.  There  must 
be  a  genuine  honest  belief  or  well-grounded 
suspicion  that  the  voter  indicated  is  not  a 
duly  qualified  voter,  and  this  belief  or  sus- 
picion must  exist  either  in  the  mind  of  the 
register  of  election  himself  upon  the  responsi- 
bility of  his  own  oath,  or  in  the  mind  of  the 
voter  who  makes  the  charge  upon  the  re- 
sponsibility of  the  oath  required  to  support 
the  charge.  And  this  responsibility  Is  not 
only  the  moral  obligation  that  goes  with 
every  oath,  but  the  legal  liability  for  false 
swearing  which  attends  the  taking  of  oaths 
required  by  law,  and  which  Is  provided  for  by 
section  97  of  article  33.  Any  other  construc- 
tion of  the  suspected  list  in  this  case  would 
put  every  voter  upon  the  registry  who  might 
happen  to  be  absent  from  his  residence  at  the 
time  of  the  last  sitting  of  the  registers  at  the 
mercy  of  corrupt  officers  or  unscrupulous 
voters. 

These  are  briefly  the  reasons  which  led  to 
the  conculsions  we  have  heretofore  an- 
nounced In  this  case. 


APPLEGABTH  v.   CARTER  et  al. 

(Court  of  Appeals  of  Maryland.    Dec.  6,  1906.) 

Pbocess—Sebvice— Leaving  at  Rksidknck. 

Code  Pub.  Qen.  Laws  1904,  art  33,  i  24.  in 
relation  to  elections,  provides  that,  on  a  petition 
to  strike  from  the  list  of  qualified  voters  the 
name  of  any  person  fictitious,  deceased,  or  dis- 
qualified, summons  shall  be  served  at  his  place 
of  residence  given  in  the  register.  Held,  that 
where  the  house  in  which  a  voter  resided  ac- 
cording to  the  registry  had  been  destroyed, 
and  there  was  no  building  there,  service  by  lay- 
ing; the  summons  on  the  lot  and  putting  a 
brick  on  it  was  sufficient 
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Appeal  from  Court  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Petition  by  William  J.  Applegarth  against 
Charles  0.  Carter  and  others  to  strike  the 
name  of  Charles  B.  Betts  from  the  list  of 
qualified  voters  In  the  Fifteenth  precinct 
of  the  Fourth  Ward  of  Baltimore  City.  From 
an  order  refusing  to  strike  the  name,  peti- 
tioner appeals.    Affirmed. 

Argued  before  McSHBRBY  C.  J.,  and 
PBARCB,  SCHMUCKBR,  JONES,  and 
BtJRKB,  JJ. 

James  B.  Oodwln  and  Lewis  Putxel,  for 
appellant    Charles  H.  Carter,  for  appellees. 

PBABCB,  J.  This  case  was  argued  with 
the  preceding  case  of  Carter  et  al.  t.  Apple- 
garth,  62  Ati.  710,  and  a  per  curiam  opinion 
was  filed  in  this  case,  also,  November  3, 
1905,  affirming  the  order  of  the  court  of 
common  pleas  refusing  to  strike  the  name  of 
Charles  B.  Betts  from  the  list  of  qualified 
voters  in  the  Fifteenth  precinct  of  the  Fourth 
Ward  of  Baltimore  City,  though  our  reasons 
were  different  from  those  wtilcb  controlled 
the  lower  court.  Charles  B.  Betts  was  duly 
registered  in  that  precinct  as  residing  at 
3d  Market  Space,  wliich  was  within  the 
bnmt  district  and  the  building  from  wlilch 
be  was  registered  was  among  those  destroy- 
ed in  the  great  fire,  and  no  building  has  since 
been  erected  upon  the  site.  His  name  was 
placed  upon  the  same  suspected  list  mention- 
ed in  tlie  preceding  case,  and  the  ground  of 
suspecting  his  disqualification,  as  stated  on 
that  list,  was  that  there  was  no  building  at 
39  Market  Space.  We  have  detailed  in  the 
preceding  case  all  the  circumstances  attend- 
ing the  making  and  handing  in  of  this  list 
and  they  need  not  be  repeated  here.  The 
summons  issued  for  Betts  upon  the  filing  of 
Applcgarth's  petition  to  strike  him  from  the 
list  was  returned  by  tbe  sheriff:  "Non  est 
Summons  left  on  premises" — and  the  notice 
mailed  to  Betts'  address  by  tbe  registers  was 
returned  to  tbem  through  the  mall,  unde- 
livered. The  deputy  sheriff,  to  whom  the 
summons  was  delivered  to  be  served,  testi- 
fied that  he  went  to  the  street  where  39  Mar- 
ket Space  stood  before  the  fire,  and  found  It 
to  be  a  vacant  lot,  as  were  also  Nos.  37  and 
41  on  either  side  of  No.  39;  that  he  had  a 
map  and  plat  of  that  part  of  the  city;  that 
be  measured  the  distances  according  to  this 
map  and  plat  snd  it  was  agreed  by  counsel 
tbat  in  that  way  he  properly  located  and  as- 
certained Lot  No.  39  Market  Space;  and 
that  having  so  located  said  lot,  be  took  the 
summons  and  laid  It  on  tbe  lot.  and  put  a 
half  brick  upon  It  Judge  Sharp  held  tbis 
insufficient  service,  and  therefore  refused  to 
strike  him  off,  though  holding,  as  stated  in 
the  preceding  case,  that  the  suspected  list 
was  such  a  list  as  justified  action  by  the 
rasters.  As  we  held  In  the  former  case 
tbis  list  was  not  a  proper  list,  we  necessa- 
rily afflrme«l  the  order  of  Judge  Sharp  in 


this  case,  though  we  held  the  service  of  the 
summons  to  be  sufficient 

Upon  first  presentation  it  might  seem  that 
this  was  to  push  the  Idea  of  constructive  no- 
tice beyond  reason,  and  to  render  It  as  ex- 
pressed by  the  lower  court  "a  proceeding 
llttie  short  of  grotesque";  but  we  think  this 
view  will  readily  yield  to  a  careful  considera- 
tion of  the  circumstances  of  tbe  case  and 
the  purpose  and  object  of  the  law.  If  tbe 
law  had  required  that  the  summons  should 
be  served  by  leaving  It  at  Us  residence,  his 
actual  residence,  a  different  situation  would 
have  existed;  but  the  requirement  is  that 
It  be  served  "at  bis  place  of  residence  given 
In  the  registry."  It  Is  true  It  was  no  longer 
bis  actual  residence,  bat  It  still  continued 
to  be  "his  place  of  residence  given  In  the 
registry."  If  there  had  been  no  fire  de- 
stroying the  building,  and  he  had  removed  to 
another  location  unknown  to  the  registers, 
no  one,  we  think,  could  doubt  that  service 
would  have  been  good  If  left  with  the  occu- 
pant of  the  building,  or  If  tacked  upon  the 
door,  if  there  were  no  occupant  If  the 
house  were  destroyed,  and  a  tree  or  a  post 
were  left  standing,  and  the  summons  was 
tacked  thereon,  that  would  be  service  by 
leaving  it  on  the  premises,  as  is  done  in 
cases  of  notice  of  taxes  in  arrears.  Voters 
are  presumed  to  know  tbe  law  regulating  the 
exercise  of  the  right  of  suffrage,  and  there- 
fore to  know  that  in  event  of  an  attempt  to 
strike  one  from  the  list,  notice  was  re- 
quired to  be  left  at  "the  place  of  bis  resi- 
dence given  In  the  registry,"  and  though 
the  residence  be  destroyed,  be  may  be  prop- 
erly required  to  resort  to  tbe  place  of  the  de- 
stroyed residence  for  tbe  purpose  of  ascer- 
taining If  notice  has  been  left  there,  If  he 
desires  to  protect  bis  right  of  suffrage.  And 
It  Is  no  answer  to  say  that  there  Is  no  prec- 
edent for  such  service  as  was  made  in  this 
case.  Unusual  situations  require  unusual 
procedure  to  meet  them,  and  the  action  of 
the  sheriff  was  In  accord  with  tbe  mandate 
of  the  law  In  tbis  case.  If  Betts,  when  he 
removed  after  tbe  fire  to  another  place  of 
residence,  bad  communicated  this  to  the 
registers,  it  is  fair  to  presume  that  a  notice 
would  have  been  sent  to  him  at  tbat  address, 
though  not  required  by  law. 

For  tbe  reasons  we  have  stated,  we  are  of 
opinion  that  the  service  contemplated  by  the 
law  has  been  made  In  this  case. 


JAQUES    V.    CHANDLER. 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Nov.  7,  1905.) 

1.  Wills— Election— SuRvi VINO  HusBANn— 
Extension  or  Time— Statutes. 

Pub.  St.  1901,  c.  186.  i  13,  and  chapter  195, 
S  14,  provides  that  a  husband  may  waive  the 
provisions  of  bis  wife's  will  in  bis  favor  by 
writing  filed  within  one  year  after  her  decease, 
and  not  afterwards,  unless  the  judge  of  probate 
on  petition  and  for  good  cause  shown  shall  ex- 
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tend  the  time.  Beld,  that  the  term  "for  good 
c&use  shown,"  should  be  construed  to  mean  when- 
ever it  would  be  reasonable  and  just  to  do  so, 
or  whenever  justice  required  it. 

2.  Same — Bttbdek  or  Proof. 

Where  a  husband  applied  for  an  extension 
of  time  within  which  to  waive  the  provisions 
of  his  wife's  will,  as  authorized  by  Pub.  St. 
1901,  c.  186,  {  13,  and  chapter  195,  {  14,  the 
burden  was  on  him  tO|  show  that  justice  required 
such  extension. 

3.  Appeai^Questioh  of  Fact— Revdcw. 

On  an  application  by  a  husband  for  an  ex- 
tension of  time  within  which  to  waive  the  pro- 
visions of  bis  wife's  will,  whether  justice  re- 
quires such  extension  is  a  proper  subject  for 
investigation  of  the  superior  court,  but  presents 
no  question  of  law  for  determination  on  appeal. 

4.  Wnxs— Waives— Election  bt  Husband 
—Extension. or  Tiue. 

Where  a  husband  applied  for  an  extension 
of  time  within  which  to  waive  the  provisions 
of  his  wife's  will  and  alleged  a  change  in  the 
situation  after  the  expiration  of  a  year  from  his 
wife's  death,  but  there  was  no  finding  that  the 
husband  was  misled,  or  that,  if  he  had  antici- 
pated an  improvement  in  the  value  of  certain 
stock,  be  would  have  waived  the  will,  it  could 
not  be  said,  in  the  absence  of  such  findings, 
that  he  should  be  permitted  to  waive  the  vrill 
as  a  matter  of  law  becaase  of  such  change 
which  he  may  have  anticipated. 

Transferred  from  Superior  Court;  Stone, 
'  Judge. 

Petition  by  William  H.  Jaques  against 
Lucy  H.  Chandler,  executrix  of  the  will  of 
Elizabeth  H.  Jaques,  deceased,  ^  for  an  ex- 
tension of  time  for  the  filing  of  a  waiver  by 
petitioner  of  the  provisions  of  the  will  of 
decedent,  who  was  his  wife.  The  wife  died 
April  2,  1895,  but  the  petition  was  not  filed 
in  the  probate  court  until  December  28,  1897. 
An  order  was  entered  by  the  probate  court 
denying  the  petition,  from  which  petitioner 
prosecuted  an  appeal  to  the  superior  court 
Case  transferred  to  Supreme  Court.  Excep- 
tions overruled. 

Streeter  &  Hollls  and  Edwin  O.  Eastman, 
for  plaintiff.  Samuel  C.  Eastman  and  Frink 
4e  Marvin,  for  defendant 

PARSONS,  C.  J.  The  husband  may  waive 
the  provisions  of  his  wife's  will  in  his  favor 
by  writing  filed  within  one  year  after  her 
decease,  "and  not  afterwards,  unless  the 
judge  of  probate,  upon  petition  and  for  good 
cause  shown,  shall  extend  the  time."  Pub. 
St  1901,  c.  186,  S  13;  Id.  c.  195,  {  14.  The 
plaintiff's  petition  for  leave  to  file  a  waiver 
of.  the  will  after  the  expiration  of  the  year 
tiavlng  been  denied  by  the  probate  court,  be 
duly  appealed  to  and  prosecuted  his  appeal 
in  the  superior  court  That  court,  upon 
hearing,  made  a  special  finding  of  facts,  and 
held  that  the  facts  found  did  "not  constitute, 
either  as  matter  of  fact  or  of  law,  a  good 
cause  shown  for  extending  the  time  in  which 
to  waive  the  provisions  of  the  will,"  and 
dismissed  the  appeal.  To  the  foregoing  find- 
ing and  order  dismissing  the  appeal,  and  to 
the  refusal  of  the  court  to  enter  an  order 
sustaining  the  appeal  and  reversing  the  de- 
cree of  the  probate  court,  the  plaintiff  ex- 
cepted. 


It  is  conceded  that  the  exception  does  not 
raise  any  question  as  to  the  accuracy  of  the 
special  facts  found  and  stated  in  the  case. 
There  are  no  exceptions  to  evidence  or  proce- 
dure, and  the  only  question  presented  Is 
whether  the  conclusion  of  the  court  that  good 
cause  bad  not  been  shown  was  legal  error. 

Prior  to  the  Public  Statutes.  (1891)  there 
was  no  statutory  limitation  of  the  time 
within  which  either  husband  or  wife  might 
waive  the  other's  will  and  take  instead  the 
rights  under  the  statute  which  depended  upon 
such  waiver  (Gen.  Laws  1878,  c.  202,  §{  7-10, 
15,  16),  unless  It  appeared  that  the  provisiens 
of  the  will  were  intended  to  be  In  addition 
to  those  of  the  statute.  Brown  t.  Brown, 
65  N.  H.  106 ;  Gen.  Laws  1878,  c.  202,  {  IS. 
But  conduct  inconsistent  with  an  Intent  to 
waive  the  will  was  regarded  as  an  election 
to  hold  under  the  will.  Hovey  v.  Hoyey, 
61  N.  H.  699.  The  uncertainty  whether  the 
rights  of  the  survivor  were  to  be  determined 
by  the  statute  or  the  will,  in  the  absence 
of  any  definite  act  establishing  such  election, 
tended  to  delay  the  settlement  of  estates 
and  was  without  doubt  the  cause  of  the 
statutory  addition.  This  prescribed  a  rule 
of  evidence  imder  which  the  absence  of  a 
written  waiver  on  file  at  the  end  of  the 
year  conclusively  established  an  election  to 
take  undw  the  will.  As  the  right  was 
purely  statutory,  the  Legislature  bad  power 
to  withdraw  It  altogether,  or  to  Impose  such 
limitations  upon  its  exercise  as  might  seem 
to  them  just  It  is  apparent  that  there 
might  be  cases  In  which  the  right  of  elec- 
tion could  not  be  intelligently  exercised, 
and  other  cases  where  without  fault  the  sur- 
vivor might  neglect  or  be  tmable  to  file  the 
■  waiver  within  the  year.  In  such  circum- 
stances a  strict  application  of  the  rule  might 
produce  injustice,  if  no  relief  could  be  af- 
forded. To  provide  for  such  cases  is  the 
object  of  the  clauses  which  authorise  the 
probate  court  to  extend  the  time  for  filing 
such. waiver  "for  good  cause  shown." 

The  expression  "good  cause  shown"  Is  not 
common  in  the  statute  law  of  the  state. 
The  only  use  of  it  that  has  been  found  which 
has  been  construed  by  the  court  is  in  the 
statute  relating  to  costs.  "In  all  actions  or 
petitions  in  the  Supreme  Court,  costs  may, 
on  motion  and  good  cause  shown,  be  limited," 
etc.  Gen.  St  1867,  c.  214,  J  2.  In  Whitcher 
T.  Benton,  50  N.  H.  25,  27,  it  is  said,  hi 
substance,  that  whatever  would  make  It  ap- 
pear just  and  reasonable  that  costs  should 
be  limited  would  be  good  cause  for  so  do- 
ing. In  Forster  v.  Farquhar  [1893]  1  Q.  B. 
664,  567,  in  construing  a  rule  authorizing  the 
court  to  limit  costs  "for  good  cause  shown,' 
It  is  said:  "No  nearelr  and  closer  definition 
can  be  given  than  that  there  will  be  good 
cause  whenever  it  is  fair  and  just  between 
the  parties  that  it  should  be  so."  See  Jones 
V.  Curling,  13  Q.  B.  Div.  262,  267.  Consid- 
ering the  manifest  reason  of  the  provision, 
the  probable   legislative   purpose,    and   the 
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deflnltlon  of  the  term  already  given  by  this 
•court  and  others,  it  appears  probable  that 
It  was  intended  that  permission  to  file  the 
waiver  after  the  year  should  be  given  when- 
«ver  It  would  be  reasonable  and  Just  to  do 
80 ;  m  other  words,  when  Justice  required  It 
What  Justice  requires  is  a  question  of  fact 
which  Is  Anally  determined  by  the  tribunal 
trying  that  fact  (Cook  v.  Lee,  72  N.  H.  569, 
;S8  Atl.  511),  whether  the  question  be  one  of 
costs  (Nutter  v.  Varney,  64  N.   H.   334,   10 
AtL  615),  the  allowance  of  an  amendment 
<Pnb.  St  1001,  c.  222,  (  8;   Morgan  v.  Joyce, 
«6  N.  H.  470,  SO  Atl.  1119),  whether  per- 
mission should  be   granted   to  prosecute   a 
claim  against  the  estate  of  a  deceased  person 
after  the  time  limited  by  law  (Pub.  St  1901, 
c.  191,  t  27 ;   Ubby  v.  Hutchinson,  72  N.  H. 
190,  192,  65  Atl.  547),  whether  a  new  trial 
should  be  granted  In  any  case  (Pub.  St  1001, 
c.  230,  8  l;   Ela  V.  Bla,  72  N.  H.  216,  65  Atl. 
358),  or  whether  one  claiming  damages  under 
the  traveler's  statute  should  be  permitted  to 
file  notice  thereof  (Pub.  St.  1901,  c.  76,  |  8; 
Boyd  T.  Derry,  68  N.  H.  272,  38  Atl.  1005). 
What  Justice  requires,  whenever  the  question 
arises,  is  "a  proper  sub!]ect  for  investigation  In 
the  superior  court ;   but  it  presents  no  question 
of  law  for  determination  in  this  court"    Ful- 
ton Pulley  Co.  V.  Machine  Co.,  71  N.  H.  884, 
52  Atl.   467;    First  Nat  Bank  v.   Savings 
Bank,    71    N.    H.    647.    661,    63    Atl.    1017; 
Priest  V.  Kalhroad,  71  N.  H.  114,  116,  51  Atl. 
667;    Carr  v.  Adams,  70  N.  H.  622,  45  Atl. 
1084;    Story  v.  Railroad,  70  N,  H.  864.  367, 
48  Atl.  288 ;    Parsons  v.  Durham,  70  N^  H. 
44.  46,  47   Atl.  600;    Jaqultb   v.   Benolt  70 
N.  H.  1,  45  Atl.  714 ;  Hale  v.  Jaques,  60  N.  H. 
411,  412,  43  Atl.  121 ;   Lawson  v.  Kimball,  68 
N.  H.  649,  551,  88  Atl.  880;    State  v.  Collins, 
68   N.    H.  46.  36   Atl.    550;    Broadhurst   t. 
Morgan,  66  N.  H.  480,  29  AtL  553;    State  v. 
Stone,  65  N.  H.  124.  126,  18  Atl.  654;  Powers 
T.  Bolt  62  N.  H.  626;    Davis  v.  Dyer,  62 
N.  H.  231;   Page  v.  Whldden,  59  N.  H.  507; 
Webster  v.  Webster,  58  N.  H.  247 ;  Brooks  v. 
Howard,  68  N.  H.  91 ;   Bames  v.  Stevens,  26 
N.  H.  117,  121.     It  has  been  held  that  a 
statute  which  directs  that  a  court  may  do  a 
thing  on  good  cause  shown  vests  a  discretion 
In  the  court     People  v.  Sessions.  62  How. 
Prac.  416;    Kendall  v.  Brlley,  86  N.  C.  56; 
Kerchner  v.  Singletary,  16  S.  a  635./'"Judi- 
'  ctal  discretion,  in  its  technical  legal  sense,  is 
the  name  of  the  decision  of  certain  questions 
of  fact  by  the  court"    Darling  v.  Westmore- 
land. S2  N.  H.  401.  408,  18  Am.   Rep.   65; 
Bnndy  v.  Hyde,  60  N.  H.  116.  120.    It  is  In 
fact   conceded    In   the   plaintiffs   brief  that 
whether  good  canse  exists  in  a  given  case  Is 
a  question  of  fact    This  conclusion,  assented 
to   by  the  plaintiff  and   supported  by   the 
authorities.    Is    decisive    of    bis    exception. 
Whether  good  cause  was  shown — what  Justice 
required — has  been  found  as  a  fact  from  the 
evidentiary  facts  reported,  by  the  tribunal 
having  Jurisdiction  to  And  the  fact    Such  a 
finding,  if  supported  by  any  competent  evN 


dence,  cannot  be  set  aside  except  under  such 
circumstances  as  would  authorize  the  setting 
aside  of  tbe  verdict  of  a  Jury  as  against  the 
weight  of  the  evidence,  i.  e.,  that  the  result 
was  produced  by  passion,  partiality,  or  cor- 
ruption, or  that  the  trier  of  fact  unwittingly 
fell  into  a  plain  mistake.  Colbum  v.  Oroton. 
66  N.  H.  151.  154,  28  AtL  95,  22  L.  R.  A.  768 ; 
Norrls  v.  Clark.  72  N.  H.  442.  444,  57  Atl.  334. 
In  this  case  the  appellant  was  tbe  mov- 
ing party;  the  burden  was  on  him  to  es- 
tablish bis  contention.  The  question,  there- 
fore, Is  not  whether  some  fact  found  author- 
izes or  requires  the  dismissal  of  his  appeal, 
because  the  absence  of  sufficient  evidence  to 
prove  the  affirmative  of  the  issue  to  the 
satisfaction  of  the  trier  of  fact  la  as  fatal  to 
bis  case  as  the  most  conclusive  evidence 
against  his  claim  could  be.  The  question  is 
not  whether  this  court  sitting  as  triers  of 
the  fact,  would  have  found  tbe  same  or  a 
different  verdict  upon  the  facts  stated,  but 
merely  whether  any  fact  or  facts  reported  so 
conclusively  establish  that  Justice  requires  the 
granting  of  the  plalntlflTs  petition  that  the 
refusal  to  do  so  upon  all  the  facts  found,  with 
all  the  inferences  that  might  with  reason  be 
drawn  from  them,  is  plainly  unreasonable. 
In  other  words,  Is  It  apparent  that  the  court 
unwittingly  fell  into  a  plain  mistake,  or  Is 
any  fact  fopnd  Inconsistent  as  matter  of  law 
with  the  verdict  (Concord  Coal  Co.  v.  Ferrln. 
71  N.  H.  833,  835,  61  Atl.  288,  98  Am.  St  Rep. 
496);  for  no  other  ground  upon  which  the 
conclusion  of  the  court  can  be  reversed  is 


By  the  will  and  codicil  the  plaintiff  was 
given  the  real  estate  in  fee,  subject  to  a  life 
estate  in  one-half  to  Mrs.  Hale,  Mrs.  Jaques' 
mother.  After  deducting  pecuniary  legacies, 
he  was  also  given  a  life  estate  In  one-half  of 
the  personal  property,  the  other  half  being 
given  to  Mrs.  Hale  for  life,  remainder  to  Mrs. 
Chandler.  The  problem  presented  to  the 
petitioner  was  whether  he  should  take  such 
estate,  or  one-half  of  the  whole,  both  real 
and  personal,  in  fee.  He  was  Informed  as  to 
his  rights,  and.  It  is  found,  must  have  under- 
stood it  was  for  bis  pecuniary  advantage  to 
Insist  upon  his  distributive  share  under  the 
statute,  while  it  was  for  the  ultimate  ad- 
vantage of  Mrs.  Chandler  that  the  will  should 
not  be  waived.  It  was  alleged  that  the  par- 
ties Interested  to  have  the  appellant  abide  by 
the  will  entertained  feelings  of  hostility  to- 
ward him,  which  they  concealed  for  the  pur- 
pose of  Inducing  him  to  forego  bis  right  to 
waive  the  will,  and  It  is  found  that  If  dur- 
ing the  year  Mr.  Jaques  had  anticipated  the 
legal  controversies  and  bitter  feelings  which 
have  since  developed,  he  would  have  waived 
the  will.  But  the  charge  of  concealment  for 
the  purpose  of  Inducing  Mr.  Jaques  not  to 
waive  tbe  will  is  not  found  to  be  proved.  It 
Is  found  it  was  not  proved.  Whatever  re- 
sentment or  ill  feeling  arose  during  the  year, 
it  is  found  Mr.  Jaques,  as  a  reasonable  man, 
ought  to  have  anticipated  would  result  from 
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the  course  pursued  by  Mm.  Much  of  the 
trouble  arose  from  the  fact  that  the  parties 
directly  Interested  were  coexecutors  and 
were  of  such  temperament  that  they  could 
not  work  together  without  Irritation,  friction, 
and  HI  feeling.  This,  it  Is  found,  both  par- 
ties must  have  known.  A  waiver  of  the  will 
while  both  parties  remained  executors  would 
probably  not  have  lessened  the  dlflScultles  en- 
countered. Substantially  the  same,  If  not 
greater,  trouble  would  probably  have  ensued 
in  a  division  of  the  property  which  gave 
one-half  in  fee  to  Mr.  Jaques,  as  in  attempt- 
ing to  make  one  which  gave  him  half  for 
life.  Most  of  the  controversies  appear  to 
have  arisen  since  the  year  expired. 

It  is  further  claimed  that  within  the  year 
Mr.  Jaques  did  not  know  the  value  of  the 
estate.  Upon  this  point  It  is  found  that  Mr. 
Jaques  bad  full  knowledge  respecting  his 
wife's  property,  and  that  there  was  no  fact 
relating  to  its  nature,  location,  situation,  or 
amount  of  which  he  was  ignorant  during  the 
year  after  her  death.  This  finding  would 
seem  to  be  conclusive.  The  argument,  how- 
ever, is  based  upon  another  finding  as  to  the 
securities  of  the  estate.  A  considerable  por- 
tion of  the  estate  consisted  of  stock  In  the 
Manhattan  Brass  Company  and  of  a  claim 
against  that  company  for  money  loaned.  It 
is  found  that  at  the  time  of  Mrs.  Jaques' 
death  Mr.  Jaques  could  not  accurately  esti- 
mate the  value  of  this  portion  of  the  estate. 
There  has  been  no  change  in  the  value  of 
this  portion  of  the  estate,  except  what  has 
been  brought  about  by  Improved  manage- 
ment and  business  conditions.  It  appeared 
that  Mr.  Jaques  was  a  stockholder  and  officer 
in  the  brass  company  for  many  years,  and 
had  full  knowledge  of,  and  was  familiar 
with,  all  its  financial  and  business  interests. 
It  la  not  found  that  Mr.  Jaques  was  misled 
in  any  way,  or  that,  if  he  had  anticipated 
the  lmprovem«Dt  in  the  value  of  the  stock 
and  claim,  which  It  appears  to  have  been  con- 
ceded took  place,  he  would  have  waived  the 
will.  In  the  absence  of  such  findings,  it 
cannot  be  held  as  matter  of  law  that  he 
should  be  permitted  to  waive  the  will  be- 
cause of  such  change  which,  so  far  as  ap- 
pears, may  have  been  anticipated  by  him. 
The  substance  of  both  claims  is  the  same — a 
change  in  the  situation  after  the  year.  If 
such  a  change  is  evidence  which  would  au- 
thorize a  decree  for  the  plalntllT,  a  point  not 
now  decided,  it  does  not  require  it  as  matter 
of  law. 

The  question  between  the  parties  was  one 
of  fact.  That  fact  has  been  tried  and  de- 
termined, without  exception  to  any  ruling  of 
law  by  the  trial  court.  An  exception  to  the 
finding  of  fact  upon  evidence,  even  If  the 
evidence  is  complex  and  conflicting,  does  not 
Invoke  the  Jurisdiction  of  this  court.  Searles 
V.  Churchill,  69  N.  H.  530,  43  Atl.  184. 

Exception  overruled. 

WALKER  and  TOUNO,  JJ.,  did  not  ait 
The  others  concurred. 


PRIOR  ▼.  FULLER. 

REARDON  V.  SAME. 

(Supreme  Court  of  New  Hampshire.    Hills- 
borough.   Dec.    5,   1905.) 

TrI  AL— E  V I OBMCE— EzoEPnoNS— SoraiciKRCT 
OF  Objectior. 

Where  a  witness  testified  that  he  saw  de- 
fendant at  a  certain  time  and  place  and  over- 
heard a  conversation  between  him  and  tb» 
plaintiff,  an  objection  to  an  inquiry  as  to  wliat 
the  conversation  was,  on  the  ground  that  it 
was  not  snflScIently  established  uat  the  person 
whom  the  witness  heard  in  conversation  with 
plaintiff  was  the  defendant,  presented  a  ques- 
tion of  fact  and  not  of  law. 

Bzcepdona  from  Superior  Court;  Pike.. 
Judge. 

Actions  of  assumpsit  by  James  B.  Prior 
and  by  Timothy  F.  Reardon  against  Herbert 

A.  Ptiller.    Judgment  for  jdalutiffs,  and  de- 
fendant excepts.    Exception  overruled. 

A£sumpsit,  for  services.  The  actions 
were  tried  together  at  the  January  term. 
1905,  of  the  superior  court  The  plaintifl 
Reardon  testified  that  he  saw  the  defend- 
ant at  a  certain  time  and  place,  and  over- 
heard a  conversation  between  him  and  the 
plaintiff  Prior.  The  defendant  objected  to 
an  Inquiry  as  to  what  the  conversation  was. 
upon  the  ground  that  it  was  not  snfflclently 
established  that  the  person  whom  the  wit- 
ness beard  In  conversation  with  Prior  was 
the  defendant  The  objection  was  overmled, 
and  the  defendant  filed  a  bill  of  ezceptioni, 
which  was  allowed. 

William  W.  Risk  and  Edgar  I.  Kendall, 
for  plaintiffs.  Vere  Ooldtbwaite  and  Wallace 

B.  Clement  for  defendant 

PARSONS,  C.  J.  Whether  the  person 
whose  conversation  with  the  plaintiff  was 
beard  by  the  witness  was  the  defendant  or 
some  other  was  a  question  of  fact  Tbere 
being  evidence  tending  to  show  that  sucb 
person  was  the  defendant  (Glauber  Mfg.  Co. 
v.  Voter,  70  N.  H.  332,  47  Atl.  612),  the  objec- 
tion that  it  was  Insufladent  to  establish  the 
fact  goes  merely  to  the  weight  of  the  evi- 
dence, and  raises  no  question  of  law. 

Exception  overruled.    All  concurred. 


EDOERLY  V.  EDOBRLY  et  al. 

(Supreme  Court  of  New  Hampshire.    Belknapi. 
Dec.  6,  1905.) 

1.  WlIXB— PaOBATK— BUKDKN    0»   PROOV. 

On  an  application  for  probate  of  a  will,  the 
burden  is  on  the  proponent  to  show  that  the 
will  was  not  the  result  of  undue  influence,  bo 
that  a  mere  absence  of  evidence  on  such  issue 
is  fatal  to  the  allowance  of  the  will. 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  f  889.] 

2.  Samk— Peesumptions. 

A  presumption  in  favor  of  the  validity  of  s 
will  executed  with  all  the  formalities  required 
by  law  by  a  testator  of  age  and  of  sound  mind 
does  not  arise  when  the  will  is  shown  to  have 
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bMB  execated  under  circumatances  which  might 
have  amonnted  to  andue  inflnence. 

[Ed.  Note. — For  cases  In  point,  see  voL  49, 
Cent.  Dig.  Wills,  {  88B.] 

8.  Saios— Etidsncs— QtTXsnon  roB  Jxtbt. 

On  an  application  for  probate  of  a  will, 
evidence  Md  to  reqnira  iabmission  of  the  ques- 
tion ot  undue  inflnence  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  toL  48, 
Cent.  Dig.   Wills,  I  769.] 

Transferred  from  Superior  Court;  Peas- 
lee,  Judge. 

Application  by  Jolin  W.  Edgerly,  as  ex- 
ecutor of  the  win  of  Mary  F.  Calef,  de- 
ceased, for  probate  thereof,  to  which  Franlc 
Q.  Edgerly  and  others  filed  objections,  on 
the  ground  of  undue  influence  and  insanity. 
On  the  first  issue  the  probate  court  directed  a 
verdict  fot'  plaintiff,  subject  to  exception,  and 
the  Jmy  disagreed  on  the  second.  Defend- 
'  ants  appealed.  Case  transferred  to  Supreme 
Court      Exception  sustained. 

The  parties  are  nephews  and  heirs  at  law 
cf  the  testatrix.  There  was  evidence  that 
she  was  equally  fond  of  them  and  bad  ex- 
pressed an  intention  of  dying  Intestate.  Tha 
will  gives  substantially  all  her  property  to 
the  plaintlfl,  who  lived  in  the  same  town 
'With  the  testatrix,  managed  all  her  business 
for  a  number  of  years,  and  was  desirous 
tliat  she  should  make  a  will  in  his  favor. 
At  the  date  of  tlie  will  the  testatrix  was. 
more  than  80  years  old  and  In  feeble  health. 
Her  mind  was  Impaired  to  such  an  extent 
that  she  was  not  likely  to  form  new  ideas, 
but  conid  be  easily  inflnenced  to  accede  to 
the  wishes  of  others.  There  was  evidence 
that  she  was  afflicted  with  senile  dementia, 
a  disease  which  produces  failure  of  percep- 
tion, memory,  reason,  and  Judgment  While 
«be  was  In  this  condition,  the  plaintiff  car- 
ried her  to  a  scrivener,  and  the  will  was 
-executed.  The  plaintiff  remained  at  the 
scrivener's  oSlc«  during  all  the  time  required 
for  drawing  and  executing  the  will,  except 
that  he  went  out  for  the  purpose  of  pro- 
■cnrlng  witnesses. 

Jewell,  Owen  A  Veazey  and  Samuel  C. 
Eastman,  for  plaintiff.  William  B.  Sawyer, 
John  H.  Albin,  and  Shannon  &  Tllton,  for 
-defendants. 

TOUNQ,  J.  The  question  to  be  considered 
is  not  whether  it  is  more  probable  tlian 
-otherwise  that  Mrs.  Calef  s  will  was  procured 
by  undue  Influence,  but  whether  the  evidence 
has  any  tendency  to  prove  that  it  was  so 
procured.  The  burden  was  on  the  plaintiff 
to  show  that  It  was  not.  Patten  v.  CiUey, 
«7  N.  H.  580,  42  AtL  47 ;  Whitman  v.  Morey, 
63  N.  H.  448,  2  AtL  889;  Hardy  v.  Merrill, 
fi6  N.  H.  227,  22  Am.  Rep.  441;  Boardman 
V.  Woodman,  47  N.  H.  120;  Judge  of  Probate 
V.  Stone,  44  N.  H.  693;  Perkins  v.  Perkins, 
S8  N.  H.  163.  Since  this  burden  was  on 
him,  the  mere  absence  of  evidence  would 
not  authorize  the  court  to  order  a  verdict 
in  bis  favor.    Atwence  of  all  evidence  tend- 


ing to  prove  bow  the  will  was  procured 
would  be  as  fatal  to  his  cause  as  the  most 
conclusive  proof  that  it  was  produced  by 
undue  influence.    Jaques  v.  Chandler,  78  N. 

H.  ,  62  Atl.  7ia    In  other  words,  unless 

there  was  evidence  tending  to  sustain  the 
validity  ot  the  will,  a  verdict  should  have 
been  directed  for  the  defendants.  If  there 
is  usually  a  presumption  in  favor  of  the 
validity  of  a  will,  when  it  appears  tliat  it 
was  executed  with  all  the  formalities  re- 
quired by  law,  and  that  the  testator  was 
21  years  of  age  and  of  sound  mind,  it  is 
a  presumption  of  fact  and  not  of  law,  and 
does  not  arise,  as  will  hereinafter  be  shown, 
when  the  will  is  executed  under  circumstan- 
ces which  might  have  been  found  to  exist 
in  this  case.  If  there  was  evidence  tending 
to  sustain  the  validity  of  the  will,  and  also 
evidence  tending  to  prove  that  It  was  pro- 
cured by  undue  Influence,  that  Issue  should 
have  been  submitted  to  the  Jury.  If  there 
was  any  evidence  to  sustain  that  Issue, 
whether  such  an  inference  should  be  drawn 
from  it  was  a  question  of  fact  The  fact 
that  an  inference  unfavorable  to  the  validity 
of  a  will,  which  may  be  drawn  when  it 
appears  that  a  person  who  was  dependent 
upon  or  subject  to  the  control  of  another 
(Woodbury  v.  Woodbury,  141  Mass.  828,  6 
N.  B.  275,  65  Am.  Rep.  479)  makes  a  will 
In  that  other's  favor,  may  be  rebutted  by 
showing  that  the  transaction  was  fair  and 
honest  does  not  change  the  question  of 
whether  or  not  it  has  been  rebutted  from 
one  of  fact  to  one  of  law.  Wlienever  facts 
that  would  sustain  the  will  are  put  in  evi- 
dence, together  with  other  facts  from  which 
an  Inference  unfavorable  to  its  validity  may 
be  drawn,  the  question  of  whether  the  un- 
favorable Inference  should  be  drawn,  and  If 
so  whether  it  has  beoi  rebutted,  are  twth 
questions  of  fact,  for  they  are  the  same  « 
questions  which  arise  on  every  motion  to 
set  a  verdict  aside  as  against  the  weight 
i  ot  the  evldoice;  and  In  this  state  the  ques- 
tions arising  on  such  a  motion  are  questions 
of  fact.  Prior  v.  Fuller,  78  N.  H.  — ,  62 
Atl.  716;  Perkins  v.  Roberge,  68  N.  H.  171, 
39  Atl.  583;  Willard  v.  Sullivan,  69  N.  H. 
491,  46  AU.  400.  Therefore  the  sole  legal 
question  raised  by  the  defendants'  exception 
is  whether  there  was  any  evidence  from 
which  an  inference  unfavorable  to  the  valid- 
ity of  the  will  could  be  drawn. 

Experience  has  shown  that  in  the  great 
majority  of  cases  transactions  are  not  fair 
and  honest  In  which  a  person  procures  a  gift 
;  from  one  who  Is  dependent  upon  him  or  In 
I  some  way  under  Ills  control.  Consequently, 
whenever  it  appears  that  the  donor  was  de- 
pendent upon  or  under  the  control  ot  the 
donee,  and  that  the  latter  took  an  active-part 
in  procuring  the  gift  it  may  be  Inferred  that 
the  gift  was  procured  by  undue  Influence. 
In  tills  case,  it  could  be  found  that  at  the 
time  the  will  was  made  the  plaintiff  was  the 
confidential  adviser  ot  the  testatrix  in  respect 
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to  all  her  biislnesa  affairs,  and  tbat  she  was 
dependent  upon  him  and  subject  to  his  con- 
trol In  respect  to  such  matters ;  that  her  con- 
dition, physical  and  mental,  was  such  that 
she  was  hardly  capable  of  forming  new  ideas, 
but  could  be  easily  Influenced  to  do  as  he 
wished;  that  she  had  formed  an  intention 
of  dying  Intestate,  but  that  he,  anxious  to 
hare  her  make  a  will  in  his  favor  and  know- 
ing her  condition,  took  her  to  a  scrivener  and 
remained  with  her  while  she  executed  a  will 
giving  him  substantially  all  her  property. 
Although  there  is  a  difference  of  opinion  as 
to  whether  the  Inference  which  may  be  drawn 
from  these  facts  Is  one  of  fact  or  of  law,  all 
conrts  agree  that  an  Inference  unfavorable 
to  the  validity  of  the  will  may  be  drawn 
from  them.  In  other  words,  all  courts  hold 
that  they  have  a  tendency  to  prove  that  the 
will  was  procured  by  undue  Influence.  Bum- 
bam  v.  Heselton,  82  Me.  495,  20  Atl.  80,  9 
L.  R.  A  90;  Patten  v.  Cllley,  67  N.  H.  520, 

628,  42  Atl.  47;  In  re  Barney,  70  Vt  352,  40 
Atl.  1027;  Woodbury  v.  Woodbury,  141  Mass. 
329,  5  N.  E.  275.  55  Am.  Rep.  479;  Drake's 
AiH)eal,  45  Conn.  9;  Turner's  Appeal,  72 
Conn.  305,  44  Atl.  810;  In  re  Smith's  Will, 
95  N.  Y.  616;  Gllham's  Case,  64  N.  J.  Bq. 
716,  62  Atl.  690;  Herster  v.  Herster,  122  Pa. 
239,  16  Atl.  342,  9  Am.  St  Rep.  95 ;  Waltson's 
Estate,  194  Pa.  528,  45  Atl.  426;  Henry  v. 
Hall,  106  Ala.  84,  17  South.  187,  64  Am.  St 
Rep.  22 ;  Wells  v.  Houston,  23  Tex.  Civ.  App. 

629,  67  S.  W.  684;  McParland  v.  Larkln, 
156  111.  84,  39  N.  E.  609;  Maynard  v.  Vin- 
ton, 69  Mich.  139.  26  N.  W.  401,  60  Am.  Rep. 
276:  Severance  v.  Severance.  90  Mich.  417, 
62  N.  W.  292;  Ross  v.  Conway,  92  Cal.  682, 
28  Pac.  786 ;  Bingham  v.  Salene,  15  Or.  208. 
14  Pac.  623,  8  Am.  St  Rep.  162.  This  case  Is 
essentially  different  from  Page  v.  Bllbruck, 
69  N.  H.  664.  38  Atl.  1099,  on  which  the  plain- 
tiff relies.  In  that  case  there  was  no  evi- 
dence that  the  beneficiaries  were  present 
when  the  codicil  was  made,  so  there  was  no 
direct  evidence  that  they  Induced  the  testator 
to  make  it ;  but  in  this  case  it  could  be  found 
that  It  was  the  plaintiff,  and  not  the  testa- 
trix, who  made  the  will.  Tyler  v.  Gardiner. 
35  N.  T.  .■>59,  589 ;  Delafleld  V.  Parish.  25  N. 
Y.  9,  35.  92. 

Exception  sustained. 

WALKER,    J.,   did   not   sit    The  others 
concurred. 


WOODWARD'S   ESTATE.  V.  HOLTON 
et  al. 

(Supreme  Court  of  Vermont.    Windham.    Jan. 
26,  1906.) 

Wills— Legacies— Intkbest  on  Leoact. 

Pecuniary  legacies  draw  interest  after  one 
year  from  the  death  of  the  testator,  unless  the 
will  provides  otherwise,  regardless  of  the  pend- 
ency of  a  contest  delaymg  the  settlement  of  the 
estate  and  the  participation  in  that  contest  by 
the  legatees  claiming  interest 

[Ed.  Note. — For  cases  in  point,  see  vol.  49. 
Cent  Dig.  Wills,  {{  1849-1855.] 


Exceptions  from  Windham  County  Coart;^ 
Tyler,  Judge. 

In  the  matter  of  the  estate  of  Julia  F> 
Woodward,  deceased.  There  was  a  final  de- 
cree of  distribution,  from  which  the  executor 
appealed  to  the  county  court  which  rendered, 
a  different  Judgment  and  the  legatees  ex- 
cepted.   Judgment  reversed. 

Ann  J.  Stoddard  deceased  at  Westminster 
September  29,  1899.  leaving  a  will  which, 
was  duly  probated  by  the  protMite  court  with- 
in and  for  the  district  of  Westminster  in  the 
state  of  Vermont  on  the  3d  day  of  February, 
1900.  Ira  B.  Holton,  Abble  L  Buck,  and  Anna 
O.  Phelps,  who  were  heirs  at  law  of  the- 
deceased  and  also  legatees  under  said  will, 
appealed  from  the  probate  and  allowance  of 
said  will,  which  appeal  Is  dated  February  8, 
1900.  The  cause  was  tried  by  Jury  at  the- , 
September  term,  1901,  of  Windham  county  ' 
court  and  resulted  in  a  verdict  and  Judgment 
establishing  said  will.  Exceptions  were  taken 
by  said  contestants  to  the  Supreme  Court 
While  the  case  was  pending  in  Supreme 
Court  said  exceptions  were  waived,  and  oo> 
December  12.  1901.  said  judgment  of  the 
county  court  establishing  said  will  was  af- 
firmed and  certified  to  said  probate  court 
Such  proceedings  were  then  had  in  said" 
probate  court  that  tald  court  made  a  final 
decree  of  distribution  of  said  estate  on  the 
theory  that  the  specific  cash  legacies  should' 
draw  Interest  after  one  year  from  the  death, 
of  the  testatrix.  From  this  decree  the  ex- 
ecutor of  said  will  appealed  to  the  Wlndham- 
county  court  Said  court  at  its  April  term, 
1903.  rendered  judgment  on  the  theory  that 
said  legacies  should  draw  interest  after  one 
year  from  the  final  establishment  of  said  wlU 
by  said  judgment  of  the  Supreme  Court  To- 
this  judgment  said  legatees  excepted. 

Argued  before  MUNSON.  START.  WAT- 
SON. STAFFORD,  and  HASBLTON,  JJ. 

Clarke  C.  Feftts,  for  plahitlff.  E.  L.  Water- 
man, J.  L.  Martin,  and  B.  W.  Gibson,  tot 
defendants. 

MUNSON.  J.  The  case  calls  for  a  deter- 
mination of  the  time  from  which  interest 
should  be  allowed  on  legacies  griven  without 
testamentary  provision  governing  the  allow- 
ance. The  final  allowance  of  the  will  whldi 
gave  the  legacies  In  suit  was  delayed  by  an- 
appeal  from  the  decree  of  the  probate  court 
and  the  taking  of  the  exceptions  to  the 
Supreme  Court  The  county  court  allowed: 
Interest  after  the  expiration  of  one  year  from 
the  time  when  the  will  was  finally  estab- 
lished. 

This  court  has  undertaken  to  state  the  rule 
governing  the  allowance  of  interest" on  lega- 
cies in  two  cases  of  comparative!}-  recent 
date,  Bradford  Academy  v.  Grover,  55  Vt. 
462,  and  Baptist  Convention  v.  Ladd,  58  Vt 
95,  4  Atl.  634.  In  neither  of  these  cases  was 
the  court  called  upon  to  determine  the  rule. 
In  Bradford  Academy  v.  Grover  it  was  satd> 
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tbat  legacies  ordinarily  draw  Interest  after 
one  year  from  the  death  of  the  testator;  bat 
there  the  will  directed  the  payment  of  Inter- 
est after  the  happening  of  a  certain  event, 
and  the  scope  of  the  decision  was  merely 
that  the  general  mie  may  be  controlled  by 
an  express  provision  of  the  will.  In  Baptist 
Convention  t.  Ladd  the  conrt  stated  the  rule 
as  follows:  "Legacies  In  this  state,  nnless 
otherwise  controlled  by  the  will,  draw  Inter- 
est after  one  year  from  the  probate  of  the 
win."  In  this  case  the  legacy  had  been  paid, 
and  the  court  held,  that  the  payment  was  so 
made  and  accepted,  that  there  was  an  accord 
and  satisfaction.  The  payment  was  long 
after  the  expiration  of  one  year  from  the  pro- 
bate of  the  will,  and  no  Interest  whatever 
was  Included  In  the  payment  It  being  con- 
sidered that  no  Interest  was  recoverable,  It 
was  not  necessary  to  determine  the  amount, 
and  no  use  was  made  of  the  rule  as  stated. 
There  are  some  well-established  exceptions 
to  the  general  rule,  one  of  which  was  con- 
sidered In  Smith  V.  Moore,  25  Vt  127;  but 
a  review  of  these  exceptions  Is  not  essential 
to  our  inquiry. 

The  rule  adopted  by  the  ecclesiastical 
courts,  which  has  become  the  settled  rule  of 
the  common  law,  requires  the  payment  of 
interest  after  one  year  from  the  death  of  the 
testator.  But  in  states  where  the  statute  al- 
lows one  year  from  the  granting  of  letters 
for  the  payment  of  debts  and  legacies  it  is 
generally,  but  not  universally,  held  that  lega- 
cies draw  interest  only  after  the  expiration 
of  a  year  from  the  issuance  of  the  letters. 
Some  of  these  statutes  are  specific  as  regards 
the  time  of  payment,  while  others  are  similar 
to  ours.  Our  statute  does  not  Itself  fix  a 
time  for  the  payment  nor  forbid  the  payment 
before  a  specified  time,  but  authorizes  the 
probate  court  to  allow  a  time  which  shall  not 
In  the  first  instance  exceed  one  year,  and 
provides  for  an  extension  of  the  time  when 
the  circumstances  of  the  estate  require  it 
We  think  that  statutes  of  this  character 
were  not  Intended  to  change  the  rule  regard- 
ing the  allowance  of  interest  on  legacies. 
This  view  was  talten,  and  persisted  in,  by 
the  more  prominent  surrogate  courts  of  New 
York,  until  the  contrary  was  unmistakably 
adjudged  by  the  Court  of  Appeals.  Matter 
of  McGowan,  124  N.  Y.  526,  26  N.  E.  1098. 
The  same  view  was  afterwards  taken  by  the 
New  Jersey  court  In  an  opinion  based  ex- 
pressly upon  the  reasoning  of  the  New  York 
surrogates.  Davison  v.  Rake,  45  N.  J.  Bq. 
707, 18  AtL  752. 

It  has  always  been  considered  that  con- 
venience requires  the  adoption  of  some 
definite  general  rule  to  govern  cases  of  this 
class,  and  it  has  always  been  conceded  that 
any  rule  that  may  be  adopted  will  work 
some  inequality,  and  perhaps  hardship.  In 
exceptional  cases.  Courts  have  therefore 
been  content  to  adopt  such  rule  as  seemed  to 
them  most  likely  to  prove  reasonable  and 
convenient  in  cases  generally.    It  seems  un- 


necessary to  consider  the  various  reasons  that 
have  been  advanced  in  support  of  the  rule 
which  determines  the  time  by  the  death  of 
the  testator.  It  may  be  that  some  of  them 
have  little  force  when  the  rule  is  applied  in 
connection  with  the  administration  laws  gen- 
erally prevailing  in  this  country.  But  the 
rule  has  certain  advantages  which  we  con- 
sider sufficient  to  overcome  all  objections.  It 
bases  the  allowance  of  Interest  upon  an 
initial  point  that  cannot  be  moved  by  the 
various  accidents  of  settlement  and  thus 
enables  a  testator  to  give  certainty  to  his 
bequests  without  the  use  of  special  provisions. 
It  accords  substantially  with  what  may  prop- 
erly be  considered  the  Intention  of  a  testator 
whose  will  is  silent  as  to  Interest;  for  It  Is 
doubtless  true  that  wills  are  ordinarily  made 
In  expectation  of  the  usual  course  of  settle- 
ment But,  if  the  probating  of  the  will  or  the 
granting  of  letters  is  made  the  controlling 
factor,  the  value  of  a  bequest  may  be  lessened 
by  a  postponement  of  payment  without  inter- 
est, on  the  happening  of  a  great  variety  of 
contingencies  which  the  testator  cannot  be 
supposed  to  have  in  contemplation.  When 
this  takes  place  the  scheme  of  the  ordinary 
will  is  reversed,  and  the  more  favored  be- 
quests are  lessened  In  value  to  Increase  the 
remainder. 

Whatever  the  rule  in  this  state  may  have 
been  heretofore,  we  hold  that  pecuniary  lega- 
cies draw  Interest  after  one  year  from  the 
death  of  the  testator,  unless  the  will  provides 
otherwise.  This  case  cannot  be  made  an  ex- 
ception on  the  ground  that  the  contest  which 
delayed  the  settlement  of  •the  estate  was 
participated  in  by  the  legatees  who  are 
claiming  the  Interest  Kent  v.  Dunham,  106 
Mass.  690. 

Judgment  reversed,  and  judgment  for  the 
face  of  the  legacies,  with  interest  after  one 
year  from  the  death  of  the  testator,  to  be 
certified. 


BBLEEUMER  v.  THOMAS. 

(Supreme  Court  of  Vermont    Chittenden.    Jan. 
81,  1906.) 

BxrxASK— Vaudttt— Fbauo. 

Where  plaintiff's  attorney  fraudulently  pro- 
cared  from  plaintiff  a  release  of  the  cause  of 
action  and  aelirered  the  same  to  defendant  on 
the  payment  of  a  sum  of  money  by  defendant 
who  accepted  the  release  in  food  faith,  believ- 
ing that  it  was  properly  obtained  from  plaintiff, 
and  the  attorney  appropriated  the  money  to 
his  own  use,  the  release  was  a  bar,  although 
plaintiff  was  guilty  of  no  neglifence  in  relying 
on  the  representations  of  her  attorney  and  in 
signing  the  same. 

[Ed.  Note. — For  cases  In  point  see  vol.  5, 
Cent  Dig.  Attorney  and  Client,  ((  209-216; 
vol.  19,  Cfent  Dig.  Estoppel,  {{  188-196.] 

Exceptions  from  Chittenden  Comity  Court ; 
Haselton,  Judge. 

Bastardy  proceedings  by  Rose  Belheumer 
against  Harry  R.  Thomas.  The  case  was 
heard  on  an  agreed  statement  of  facts.  In 
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which  a  release  was  set  up.  The  court  ruled 
that  the  release  was  no  bar,  to  which  ruling 
defendant  excepted,  and  the  case  was  passed 
to  the  Supreme  Ckturt  before  hearing  on  the 
merits.    Judgment  for  defendant. 

John  J.  JEJnright  and  Kdmund  O.  Mower, 
for  plaintiff.  Brown  &  Hopkins  and  V.  A. 
Bullard,  for  defendant 

TYLER,  J.  This  is  a  complaint  for  bastar- 
dy. The  defendant  pleaded  the  general  is- 
sue and  the  plaintiff's  release  of  the  cause  of 
action.  The  case  was  heard  below  upon  an 
agreed  statement  of  facts,  which  la.  In  sub- 
stance, that  the  plaintiff  on  March  16,  1904, 
brought  a  complaint  before  a  Justice  of  the 
peace,  through  one  Grossman,  who  acted  aa 
her  attorney;  that  on  the  same  day  she 
brought  another  suit  of  the  same  kind,  upon 
a  similar,  but  distinct,  cause  of  action, 
against  the  defendant,  which  suit  is  pending 
In  county  court;  that  this  suit  was  entered 
July  8,  1904. 

The  release,  signed,  sealed,  and  sworn  to 
by  the  plaintiff,  and  witnessed,  reads:  "Re- 
ceived of  H.  R.  Thomas  satisfaction  In  full 
of  all  claims  and  demands  of  every  kind  and 
nature  that  I  have  or  can  have  against  him 
to  this  date,  meaning  hereby  especially  to  dis- 
charge the  two  proceedings  brought  against 
him  by  me  before  F.  Q.  Webster,  Justice  of 
the  peace,  on  the  16th  day  of  March,  1904, 
and  to  discharge  all  claims  that  I  have  or 
can  have  against  said  Thomas  In  respect  of 
the  matters  complained  of  In  said  proceed- 
ings." It  was  agreed  that  the  plaintiff  never 
gave  her  attorjiey  authority  to  settle  either 
of  said  cases,  unless  this  release  was  authori- 
ty, and  that  he  obtained  her  signature  by 
false  representations  and  fraud,  and  that 
he  pretended  to  read  the  contents  of  the 
paper  to  her  before  she  signed  It,  and  repre- 
sented that  it  was  drawn  for  the  purpose  of 
bringing  another  suit  against  the  defendant 
It  was  agreed  that  the  plaintiff,  who  was 
19  years  of  age,  had  no  knowledge  of  legal 
matters,  and  that  she  relied  entirely'  upon 
the  representations  of  Grossman  in  executing 
the  paper;  that  the  defendant  on  March  26, 
1904,  paid  Grossman  $50  for  the  paper,  which 
sum  the  latter  retained,  the  plaintiff  receiv- 
ing no  part  of  it ;  and  that  she  did  not  learn 
until  April  22,  1004,  that  a  release  had  been 
given  to  the  defendant  and  that  he  had 
paid  money  to  Grossman  for  it  Immediate- 
ly upon  learning  these  facts  she  notified 
defendant's  attorney,  through  another  attor- 
ney whom  she  had  employed,  that  the  release 
bad  been  obtained  from  her  by  fraud,  that 
she  had  given  Grossman  no  authority  to 
settle  the  cases,  and  that  she  repudiated  the 


pretended  settlement  The  defendant  and 
his  attorneys  had  no  luiowledge  that  the 
plaintiff  had  been  deceived  by  Grossman,  and 
he  paid  the  sum  of  $50  in  good  faltli  In  settle- 
ment of  the  two  suits. 

It  la  a  manifest  hardship  to  the  plaintiff 
that  she  has  been  defrauded  of  her  right 
of  action.  If  she  had  one ;  and  It  would  be  a 
hardship  to  the  defendant  If  be  were  com- 
pelled to  make  a  defense  to  the  suit  having 
paid  $50  for  a  release  of  the  cause  of  action. 
One  of  these  parties  must  suffer  loss  in  conse- 
quence of  the  fraudulent  act  of  Grossman. 
Which  shall  It  be?  It  appears  that  the  de- 
fendant acted  In  good  faith  in  paying  for  and 
taking  the  release.  The  paper  was  shown  to 
him  with  the  plaintiff's  signature  attached, 
and  It  was  witnessed  and  sworn  to.  He  ac- 
cepted and  paid  for  it  and  was  innocent  of 
any  wrong  In  that  transaction.  The  plain- 
tiff was  innocent  of  any  vrrongdolng  in  sign- 
ing the  release  and  allowing  Grossman  to 
depart  with  It  It  was  not  necessary  that 
the  case  should  show  that  she  was  negligent 
or  careless  in  signing  the  paper  and  Intrust- 
ing It  to  Grossman  without  knowing  Its  con- 
tents. It  was  sufficient  that  by  her  act  she 
made  It  possible  for  Grossman  to  accomplish 
what  he  did,  to  make  herself  amenable  to  the 
rule  that  where  through  the  fraudulent  act 
of  a  third  person,  one  of  two  Innocent  par- 
ties must  suffer,  he  who  has  clothed  such 
third  person  with  the  means  of  perpetrating 
the  fraud  must  bear  the  loss.  The  case  Is 
In  principle  like  Passumpsic  Bank  v.  Goss 
and  Page,  31  Vt  816,  where  Page  signed  a 
note  with  Goss,  as  his  surety,  payable  to  ihe 
bank,  under  an  agreement  with  Goss  that 
the  latter  should  not  use  tlie  note  unless  he 
obtained  another  surety  upon  It ;  but  In  viola- 
tion of  the  agreement  Goss  procured  the  note 
to  be  discounted.  It  was  held  that  this 
agreement  constituted  no  defense:  the  bank 
officers  having  no  knowledge  of  It  In  both 
cases  the  Instruments  were  apparently  per- 
fected when  they  were  presented,  and  there 
was  nothing  upon  them  to  indicate  that  they 
were  not  ready  for  delivery.  The  case  is 
different  from  Goodman  v.  Eastman,  4  N.  H. 
455,  where  two  men  signed  a  note  for  $20, 
payable  to  a  third  person,  and  the  8lgn»> 
who  was  Intrusted  with  It  raised  It  to  $120. 
There  the  court  said  that  the  alteration 
was  In  effect  a  forgery.  In  that  case  the 
alteration  was  made  after  the  note  passed 
from  the  hands  of  the  defendant  and  wheo 
he  could  not  have  prevented  it  See  Nation- 
al Bank  v.  Baltimore,  etc,  R.  R.  (Md.)  5ft 
Atl.  184,  105  Am.  St  Rep.  at  page  331. 

Judgment  reversed,  and  Judgment  for  de- 
fendant 
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ABBOTT  et  nx.  t.  FLINTS  ADM'R. 

(Sapreme  Court  of  Vermoat.    Orange.    Jan.  81> 
1906.) 

1.  Refobhation  of  Instbcmknts  —  Chab- 
▲CTKB  or  Pboof  Requibed. 

Equity  will  not  correct  a  mistake  In  a 
written  instrument,  except  on  dear  and  un- 
doubted testimony. 

2.  Sake— Mistakes  ir  Descbiftior. 

Where  both  the  grantor  and  the  grantees 
in  a  deed  supposed,  when  the  deed  was  executed 
and  for  several  years  thereafter,  that  it  in- 
cluded all  of  a  certain  farm  including  a  tract 
of  so-called  gore  land,  which  had  once  had  a 
distiqct  identity,  but  between  which'  and  the 
rest  of  the  farm  there  was  no  definite  boundary, 
and  which  had  lost  its  separate  identity,  equity 
will  reform  the  deed  so  as  to  include  the  gore 
land  on  its  subsequently  being  discovered  that 
it  was  not  in  fact  included  by  the  deed. 

Exceptions  from  Orange  County  Court; 
Haselton,  Judge. 

Bill  by  Eugene  S.  Abbott  and  another 
against  Russell  A.  Flint's  administrator.  A 
decree  was  rendered  for  the  orators,  and  de- 
fendant brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  O.  J.,  and  TYLER, 
MDNSON,  WATSON,  and  POWERS,  JJ. 

N.  L.  Boyden,  for  orators.  March  M.  Wil- 
son and  Frank  Plumley,  for  defendant 

TYLER,  J.  The  moAet  finds  that  Russell 
A.  Flint  died  seised  of  certain  real  estate 
situated  In  Braintree,  and,  among  other  par- 
cels, a  certain  10-acre  lot  of  gore  land,  in  the 
northwest  corner  of  the  town,  between  lot 
No.  62,  In  the  Second  division,  and  the  west 
line  of  the  town.  The  title  to  this  gore  land 
is  the  subject-matter  In  dispute.  H.  W.  Fltts, 
as  administrator  of  Flint's  estate.  In  October, 
1893,  sold  by  auction  to  the  orator  Eugene  S. 
Abbott,  the  "Blglow  Farm,"  which  comprised, 
as  all  the  parties  supposed,  all  the  land  that 
Flint  bad  owned  In  the  northwest  corner  of 
that  town  at  the  time  of  his  decease.  Ad- 
jacent to  this  farm  and  lying  between  It  and 
the  west  comer  of  the  town  Is  the  gore  land, 
between  which  and  the  farm  there  are  no 
definite  bounds.  The  deed  was  made  to  the 
oratrlx,  Ella  M.,  by  the  direction  of  her  hus- 
band, the  farm  being  described  by  reference 
to  deeds  from  certain  persons  to  Flint.  The 
administrator  Intended  to  convey  all  the  land 
that  belonged  to  Flint's  estate  situated  In 
that  part  of  the  town,  though  he  had  no 
knowledge  of  the  gore  land  as  a  separate 
entity.  The  orator  Eugene  S.,  knew  of  Its 
existence,  and  both  orators  supposed  It  was 
conveyed  to  them  by  the  administrator's  deed. 
The  orators  occupied  this  land  with  said 
farm  several  years  after  the  purchase,  and 
they  and  the  administrator  for  many  years 
supposed  It  was  theirs,  when  the  discovery 
was  made  that  It  was  not  Included  in  the 
description  In  the  deed.  The  facts  that 
Flint,  after  his  purchase  of  the  land  in  con- 
troversy, maintained  no  boundary  between  It 
and  the  Blglow  farm,  that  he  made  It  a  part 
of  that  farm,  occupied  and  used  It  as  such, 
and  had  It  set  In  the  grand  list  as  part  there* 
«2A^-46 


of,  show  clearly  that  Its  Identity  as  a  sepa- 
rate piece  of  land  had  been  lost  long  before 
the  administrator's  deed  was  given  to  the 
oratrlx.  The  only  shortage  In  the  deed  was 
that  It  described  the  land  conveyed  ss  a~ 
quired  from  certain  persons,  when  the  10-acre 
iflece  was  In  fact  acquired  from  a  dlfTerent 
person.  The  administrator  had  no  Intention 
to  except  it  from  the  conveyance.  He  did 
not  know  of  Its  separate  existence,  but  he 
meant  to  conv^  all  the  land  In  that  corner  of 
the  town  that  Flint  had  owned  at  the  time  of 
his  death.  Eugene  S.  knew  about  the  gore 
land,  but  supposed  It  bad  ceased  to  have  a 
distinct  existence  from  the  "Blglow  Farm," 
and  that  It  then  was  a  part  of  It  His  wife 
supposed  that  she  was  purchasing  all  the 
land  that  Flint  had  owned  in  that  locality. 
This  piece  was  required  to  make  up  the  318 
acres  that  the  Blglow  farm  was  said  to  con- 
tala 

A  court  of  chancery  will  correct  mistakes 
In  conveyances,  when  clearly  and  onequlv- 
ocally  proved,  and  make  the  instrument  such, 
both  In  form  and  effect  as  will  fulfill  the 
Intention  of  the  parties.  This  rule  is  laid 
down  In  aU  elementary  works  and  Is  recog- 
nized In  Beardsley  v.  Knight  10  yt  18o, 
which  is  dted  with  approval  In  33  Am.  Dec. 
183,  where  Kennard  v.  George,  44  N.  H.  446, 
and  many  other  cases  are  referred  to  in  the 
notes.  The  rule  Is  aptly  stated  In  24  Am. 
&  Eng.  Ency.,  In  the  notes  upon  page  650, 
that  when  through  ignorance.  Inadvertence, 
negligence,  or  otherwise,  the  description  In 
a  deed  does  not  In  fact  embrace  the  land 
which  the  parties  intended  It  should,  and 
which  they  supposed  It  did.  It  is  considered  a 
mistake  of  fact,  and  the  description  can  be 
reformed,  though  It  Is  exactly  as  the  parties 
intended  It  should  be.  See  Goode  v.  Rlley, 
1S3  Mass.  685,  28  N.  E.  228,  and  other  cases 
there  cited.  This  rule  Is  also  fully  explained 
and  Illustrated  both  In  the  opinion  and  in 
the  notes  In  Coles  v.  Bowne,  10  Paige  (N.  Y.) 
526,  4  Lawy.  Ed.  1077;  Pom.  Eq.  Jur.  U 
852-865.  It  Is  the  rule,  as  the  defendant  con- 
tends, that  equity  will  not  correct  a  mistake 
In  a  written  Instrument  except  on  clear  and 
undoubted  testimony.  Lyman's  Adm'rs  v. 
Little,  15  Vt  576.  It  Is  generally  said  in  the 
books  that  the  court  must  be  satisfied  be- 
yond a  reasonable  doubt  that  a  mistake  has 
been  committed,  and  In  the  present  case  the 
master's  report  makes  it  clear  that  both 
parties  Intended  a  conveyance  of  all  the  land 
In  a  certain  locality,  but  by  a  mutual  mis- 
take, they  omitted  to  describe  It  specifically 
in  the  deed,  which  brings  the  case  within  the 
rule. 

The  rule  Is  different  where  there  Is  a  mis- 
understanding as  to  anything  material  con- 
tained In  the  deed,  for  there  mutuality  of 
consent  Is  wanting.  As  was  said  by  Mr.  Jus- 
tice Swayne,  In  First  National  Bank  v.  Hall. 
101  U.  S.  43,  25  L.  Ed.  825,  the  requisite  mu- 
tuality of  assent  as  to  such  thing  Is  wanting ; 
consequently  the  supposed  contract  does  not 


Digitized  by 


Cjoogle 


722 


62  ATLANTIC  REPORTER. 


(Vt 


exist,  and  neither  party  Is  bonnd.  In  the 
ylew  of  tbe  law,  In  sncb  a  case,  there  baa 
been  only  a  negotiation,  resnlting  In  a  fallnre 
to  agree.  Wbat  has  occnrred  is  as  If  it  were 
not,  and  the  rights  of  the  parties  are  to  be 
determined  accordingly.  Farther  on  he  say; : 
"It  Is  essential  to  the  validity  of  a  contract 
that  tbe  parties  shonld  have  consented  to  the 
same  snbject-matter  In  the  same  sense.  They 
must  have  contracted  ad  Idem."  This  mle' 
applied  to  the  case  at  bar  entitles  the  orators 
to  relief,  for  the  parties  did  consent  to  the 
same  snbject-matter  in  the  same  sense. 
There  was  perfect  mutuality  of  assent  In 
respect  to  the  land,  tbe  title  to  which  was  to 
pass  to  the  orators  by  the  administrator's 
deed,  bat  by  a  mntnal  mistake  a  description 
of  the  gore  land  was  omitted. 

No  exception  was  taken  to  tbe  master's 
report,  and  no  question  Is  before  us,  but  that 
the  master  made  his  findings  with  the  requi- 
site degree  of  certainty. 

Decree  afllrmed,  and  cause  remanded. 


MAHONET'8  ADM'R  v.  RUTLAND  R.  CO. 

(Supreme   Court  of   Vermont    Rutland.    Jan. 
26.  1906.) 

1.  MABTEB  and  SeBVANT— iNjrMKS  TO  SlE»V- 
AHT— NlOUOKNCE  OF  VICE  PBINCIPAI/— StTT- 
FICIKNCT  OF  E3VIDERCE. 

In  an  action  for  the  death  of  a  railroad 
engineer,  caused  by  a  collision  of  a  regular 
train  with  a  train  running  on  special  orders, 
evidence  keld  InsufBcient  to  show  negligence  on 
the  part  of  the  train  disi>atcher. 
2._Bakb— Neglioence  of  Fellow  Skbtart— 
Pboziuate  Cause. 

An  engineer  on  ap  extra  train  received  or- 
ders to  proceed  to  the  next  station  south,  and 
reported  his  departure  in  accordance  with  his 
orders  at  5:06,  timing  it  ahead,  in  accordance 
with  custom,  to  5:10.  The  telegraph  operator 
failed  to  transmit  the  report  of  the  departure 
to  the  dispatcher  in  accordance  with  the  rail- 
road's rules.  A  regular  north-bound  train  left 
the  station  to  which  the  extra  was  running  at 
5:18.  The  stations  were  only  about  seven 
miles  apart,  and  tbe  two  trains  collided,  there- 
by causing  the  death  of  the  engineer  on  tbe 
regular  train.  Beld,  that  the  telegraph  oper- 
ator's failure  to  report  the  departure  of  the  ex- 
tra train,  so  that  the  train  dispatcher  could 
have  beld  the  regular  train  at  tha  south  sta- 
tion, was  the  proximate  cause  of  the  accident. 

Exceptions  from  Rutland  County  Court; 
Tyler,  Judge. 

Case  for  negligence  by  Dennis  Mahoney's 
administrator  against  tbe  Rutland  Railroad 
Company.  There  was  a  judgment  for  plaln- 
tltr,  and  defendant  excepted.    Reversed. 

Plaintiff's  Intestate  was  the  engineer  on 
the  engine  drawing  the  "Flyer."  On  Janu- 
ary 2,  1908,  Oowee  was  the  engineer  running 
engine  numbered  192,  which  was  drawing  a 
train  from  Rutland  to  Shelbume,  and  one 
Parrls  was  the  conductor  of  said  train.  '  This 
train  left  Rutland  on  said  day  about  7:30 
o'clock  a.  m.,  under  an  order  of  tbe  train 
dispatcher  to  run  extra  to  Mlddlebnry.  On 
Its  arrival  at  Mlddlebury  It  received  another 
order  to  ran  extra  to  Burlington.    This  train 


was  distrlbating  salt  and  ooal  to  stations 
from  Rutland  to  Shelbnme.  It  readied  Sbel- 
bnme  about  8:30  p.  m.,  and  on  completing 
its  work  at  that  station  would  retnm  to 
Rutland;  but  It  was  necessary  for  Cowee  to 
torn  bis  engine,  take  water,  and  clean  bis 
fire  before  starting  back  to  Rutland,  and, 
as  there  was  no  turntable  at  Shelbome,  It 
was  decided  to  run  down  to  Burlington, 
which  was  the  station  next  north  from  Sbel- 
bume.  Before  leaving  Shelbume  for  Burling-' 
ton  Parrls  and  Oowee  consulted  tbe  time- 
table of  regular  trains,  and  found  tbat 
trains  numbered  21  and  27,  which '  were 
scheduled  on  said  time-table  and  were  tben 
moving  north,  were  tben  overdne,  and  had 
not  then  arrived  at  Shelbnme,  and  that 
train  nombered  65  on  said  time-table,  and 
known  as  tbe  "Flyer,"  was  moving  north, 
and  was  due  to  leave  Shelbume  at  5:1S 
p.  m.  Cowee  went  to  Burlington  with  his 
engine  192,  having  with  him  on  his  engine 
one  Chase,  as  fireman,  and  one  Cockran,  as 
brakeman,  and  went  to  tbe  freightlwase, 
which  was  situated  in  tbe  frelghtyard.  and 
which  was  the  proper  place  to  report  his 
arrival  and  to  ask  for  orders,  if  any  were 
needed.  He  registered  his  arrival  at  Burling- 
ton at  4:50  p.  m.  in  a  book  kept  at  aaid 
frelghthouse  for  that  purpose,  and  then  asiked 
the  train  dispatcher  at  Rntland,  throngh 
Tynan,  tbe  telegraph  operator  at  Burlington, 
for  orders.  Said  train  dispatcher  thereupon 
sent  to  Cowee  tbe  order  which  Is  quoted  In 
tbe  opinion,  and  which  was  taken  off  tbe 
wires  by  Tynan,  read  by  him  to  Cowee,  re- 
peated back  by  Tynan  to  tbe  train  dis- 
patcher, who  gave  the  O.  K.  signal  and  made 
tbe  order  complete  at  5K)6  p.  m.;  and  Tynan 
then  delivered  a  copy  of  the  order  to  Cowee, 
who  thereupon  registered  in  the  book  afore- 
said, under  the  column  beaded  "Departure," 
the  figures  "5:10."  This  entry  of  departure 
was  not  reported  to  the  train  dispatcher  at 
Rutland  until  after  midnight,  as  the  col- 
lision broke  down  tbe  wires,  so  that  they 
were  not  available  till  near  midnight  Cowee, 
with  bis  engine  192,  left  Burlington  for 
Shelbume  at  5:10  p.  m.,  or  as  soon  there- 
after as  be  could  get  ott.  Tbe  Flyer  left 
Shelbume  at  5:18  p.  m.  The  distance  froir 
Burlington  to  Shelbume  is  between  6^  anA 
7  miles.  At  a  point  about  1^  miles 
north  of  Shelburne  tbe  Flyer  collided  with 
Cowee's  said  engine,  and  thereby  plaintifTs 
intestate  and  his  fireman,  on  tbe  engine 
drawing  the  Flyer,  and  said  Cowee,  were 
instantly  killed,  and  said  Chase  and  Co<^ran 
received  injuries  whereof  they  died  within 
an  hour  or  two  after  the  collision.  No  claim 
was  made  that  plaintifTs  Intestate  was  in 
fault  In  any  respect  At  tbe  close  of  the 
evidence  defendant  moved  for  a  verdict  on 
the  ground  tbat  the  evidence  did  not  show 
any  negligence  of  defendant  which  cansed  the 
death  of  plalntUCs  Intestate,  and  if  such 
death  was  caused  by  the  negligence  of  Oowee. 
or  by  that  of  Tynan,  or  by  tbat  of  botb  oom- 
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blned,  that  both  Oowee  and  Tynux  were  fel- 
low servants  of  Mahoney,  and  that  the  negli- 
gence of  Cowee,  in  moving  his  engine  onto 
the  main  line  in  violation  of  the  mles  and 
of  the  law  of  the  state,  was  the  proximate 
cause  of  Maboney's  death.  The  court  over- 
ruled this  motion,  to  which  defendant  ex- 
cepted. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  START.  WATSON,  and  HASKLTON, 
JJ. 

Butler  &  Maloney,  tor  plalntUt.  H.  H. 
Powers,  P.  M.  Meldon,  and  F.  S.  Piatt,  tor 
defendant 

MUNSON,  3.  The  court  treated  the  train 
dispatcher  as  a  vice  principal  of  the  de- 
fendant, and  no  question  was  or  is  made  as 
to  the  correctness  of  this  view.  The  court 
definitely  instructed  the  Jury  that  Cowee,  the 
engineer  of  the  extra  train,  was  a  fellow 
servant  of  plaintifTs  decedent,  and  In  con- 
nection therewith  explained  the  rule  applica- 
ble to  that  relation.  Tbe  case  was  submitted 
upon  grounds  which  assumed  that  Tynan, 
the  telegraph  operator  at  the  Burlington 
freightyard,  was  also  a  fellow  servant  of 
the  deceased.  The  only  Questions  left  to  the 
Jury  regarding  Tynan  were  whether  be  was 
a  competent  operator,  and  If  not,  whether  his 
Incompetency  caused  the  collision,  and,  if 
it  did,  whether  the  defendant  was  negligent 
In  employing  him.  If  there  was  a  failure 
in  this  connection  to  distinguish  sufficiently 
betwe^k  a  mere  act  of  neglect  and  the  result 
of  Incompetraicy,  no  exception  was  taken  to 
It. 

The  only  other  question  submitted  was 
whether  the  dispatcher  was  negligent  in  not 
taking  further  action  after  completing  the 
order  which  allowed  Oowee  to  run  south 
from  Burlington,  and  the  only  bearing  given 
to  the  question  of  Tynan's  competency  was 
upon  his  failure  to  report  Oowee's  depar- 
ture, and  the  eltect  of  that  failure  on  the  ac- 
tion and  responsibility  of  the  dispatcher. 
The  order  was  received  by  Tynan  at  5 
o'clock,  and  was  thereupon  made  known  to 
Cowee  and  repeated  to  the  dispatcher,  but 
was  not  made  complete  and  efTective  by  the 
dispatcher's  reply  until  6:06.  The  north-bound 
train  known  as  the  "Flyer"  was  due  to  leave 
Shelbume  at  6:18.  Cowee  entered  his  time 
of  leaving  as  6:10  in  a  register  that  lay  close 
by  Tynan.  The  rales  of  the  defendant  re- 
quired Its  operators  to  promptly  record  and 
report  to  the  train  dispatcher  the  time  of 
departure  of  all  trains.  Tynan  did  not  at- 
tempt to  report  Oowee's  departure  before 
5:1& 

The  plalntlfT  contends  that  the  defendant's 
delay  of  nearly  six  minutes  In  completing  the 
order,  in  connection  with  the  Flyer's  time 
of  leaving  Shelbume,  produced  a  situation 
which  made  It  bis  duty  to  give  further  In- 
structions; that  it  was  at  least  his  duty, 
-when  he  failed  to  receive  a  speedy  report  of 


Oowee's  departure,  to  Inquire  in  regard  to 
it;  and  that  Ih  any  event,  if  Tynan  had 
promptly  reported  Oowee's  time  of  leaving 
as  registered,  the  dispatcher  could  have  held 
the  Flyer  at  Shelbume  and  prevented  the 
collision.  The  court  gave  no  definite  con- 
struction to  this  order,  and  no  instruction  as 
to  what  It  gave  Cowee  the  right  to  do,  but 
left  it  for  the  Jury  to  say  whether  the  dis- 
patcher ought  to  have  anticipated  that 
Cowee  would  leave  when  the  order  was  made 
effective,  and  have  held  the  Flyer  at  Shel- 
bume. The  defendant  contends  that  Oowee's 
departure  was  In  direct  violation  of  the  or- 
der when  read  in  connection  with  the  rules, 
and  that  there  was  nothing  In  the  situation 
that  called  for  further  action  on  the  part  of 
the  dispatcher.  The  order  received  by  Cowee 
was  as  follows:  "Engine  192  will  run  extra 
Burlington  to  Rutland;  will  meet  train  21 
at  Vergennes,  and  27  at  New  Haven  Junc- 
tion." This  order  Is  in  the  form  wblch  the 
rales  prescribe  for  extra  trains,  and  under 
the  form,  as  embodied  In  the  rules,  is  the 
following  direction:  "A  train  receiving  this 
order  •  •  •  must  keep  clear  of  all 
regular  trains,  as  required  by  rule."  Rule 
86  provides  that  an  Inferior  train  must  keep 
out  of  the  way  of  a  superior  train;  and 
Oowee's  train  was  inferior  to  the  Flyer.  So 
this  was  not  an  order  for  Cowee  to  leave 
Burlington  at  once,  or  at  any  particular  time. 
It  operated  merely  as  a  clearance,  which 
permitted  him  to  leave  subject  to  the  rule. 
It  authorised  him  to  run  from  Burilngton  to 
Rutland,  going  from  station  to  station  as  Im 
might  be  able  to  without  getting  upon  the 
schedule  time  of  r^fular  trains.  TUb  dis- 
patcher had  a  right  to  assume  that  the  train 
would  be  run  in  this  manner,  unless  there 
was  something  In  the  situation,  as  known  to 
him,  which  ought  to  have  led  him  to  expect 
the  contrary. 

We  find  nothing  In  the  circumstances  dis- 
closed by  the  evidence  that  tends  to  charge 
the  dispatcher  with  a  further  duty.  The 
fact  that  the  order  was  sent  six  minutes  be- 
fore it  was  put  In  force  could  not  have  bee» 
expected  to  confuse  a  competent  engineer. 
The  dispatcher  could  properly  assume  that 
the  engineer  would  determine  his  action  wltb 
reference  to  the  time  left  available  by  the 
completed  order.  The  distance  from  the 
Burlington  freightyard  to  Shelbume  is  not 
less  than  6^  miles.  An  extra  Is  not  only 
required  to  keep  off  the  time  of  regular 
trains,  but  is  required  to  allow  five  minutes 
at  the  place  of  meeting  for  taking  the  sid- 
ing and  closing  the  switch.  This  required 
that  Cowee  be  at  Shelbume  at  6:1S,  and. 
making  the  least  possible  allowance  for  get- 
ting started  after  the  order  was  made  com- 
plete, It  would  require  a  run  of  over  a  mile 
a  minute;  and.  If  a  use  of  three  of  the  five 
minutes  allowed  for  side  tracking  had  been 
contemplated.  It  would  then  have  required 
a  speed  of  over  40  miles  an  hour.    But  the 
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dispatchor  was  not  bound  to  anticipate  Buch 
a  gross  violation  of  tbe  five-minute  rule,  and 
without  tbls  it  is  clear  that  ordinary  caution 
could  not  have  anticipated  a  departure. 
Moreover,  the  question  whether  a  train  of 
this  character  can  get  off  in  season  to  reach 
another  station  within  the  time  allowed  by 
tbe  rales  will  often  depend  upon  local  con- 
ditions which  are  known  to  the  trainman 
in  charge,  but  cannot  be  known  to  the  dis- 
patcher. These  may  Include  the  location  of 
tbe  train  in  the  yard,  the  number  of  switches 
to  be  passed  In  reaching  the  main  track, 
and  the  condition  of  the  yard  as  regards 
other  movements.  Inasmuch  as  an  extra  Is 
required  to  protect  Itself  against  regular 
trains,  it  Is  evident  that  tbe  starting  of  such 
a  train  must  be  left,  within  proper  limits, 
to  the  Judgment  of  the  one  In  charge  of  It 
In  these  circumstances,  there  was  nothing  in 
the  failure  to  receive  a  report  of  Cowee's 
departure  to  excite  the  dispatcher's  ap- 
prehension. So  we  find  nothing  in  the  evi- 
dence that  tends  to  show  negligence  on  tbe 
part  of  the  dispatcher. 

It '  remains  to  consider  the  bearing  of 
Tynan's  conduct  upon  the  question  of  liabili- 
ty. There  was  evidence  tending  to  show 
that  Tynan  was  ignorant  of  what  the  rules 
required  of  him  in  regard  to  reporting  tbe 
departure  of  trains,  and  that  the  defendant 
was  negligent  In  falling  to  ascertain  it.  Tbls 
required  tbe  submission  of  tbe  case  to  the 
Jury,  If  there  was  evidence  tending  to  show 
that  the  accident  was  due  to  Tynan's  omis- 
sion operating  concurrently  with  Cowee's 
negligence.  So  it  is  necessary  to  Inquire  as 
to  tbe  results  that  would  probably  have  fol- 
lowed from  a  prompt  report  of  Cowee's  de- 
parture as  registered.  If  Tynan  had  acted 
at  6 :08,  this  would  have  given  10  minutes 
in  which  to  stop  tbe  Flyer  at  Shelburne — ^an 
allowance  which  would  probably  have  cover- 
ed all  chances  of  delay  in  tbe  dispatcher's 
office  and  at  Shelburne.  There  was  evidence 
tending  to  show  that  one  purpose  of  the  rule 
requiring  a  prompt  report  of  departures  is 
to  keep  tbe  dispatcher  constantly  advised 
of  the  actual  condition  of  the  main  line,  and 
that  one  benefit  contemplated  from  the  re- 
quirement of  prompt  transmission  Is  the  ad- 
ditional protection  thus  afforded.  It  Is  clear 
that.  If  the  dispatcher  had  received  informa- 
tion which  Indicated  that  Cowee  was  actual- 
ly leaving  for  Shelburne  on  the  Flyer's  time, 
It  would  have  been  bis  duty  to  take  meas- 
ures to  prevent  the  threatened  collision. 
The  rules  governing  the  movement  of  the 
train  would  not  Justify  bis  failure  to  act,  if 
he  bad  knowledge  that  the  rules  were  being 
ignored.  So  the  question  will  be,  what  would 
the  dispatcher  have  understood  from  the  re- 
port. If  It  had  been  made?  It  seems  that  it 
is  customary  for  trainmen  acting  in  these 
circumstances  to  enter  their  time  of  departure 
somewhat  In  advance  of  the  time  of  register- 
ing, to  give  them  time  to  get  to  their  trains 
and  work  out  to  the  malu  line,  and  that  im- 


expected  delays  sometimes  prevent  their  get- 
ting off  within  tbe  time  they  allow.  But. 
If  Cowee  was  Intending  to  wait  for  tbe  Flyer, 
his  time  of  departure  depended  upon  a  cer- 
tainty, and  not  a  contingency.  The  time  Im 
set  foi  leaving  was  5:10.  The  Flyer  was 
due  at  Burlington  Station,  about  one-fourth 
of  a  mile  north  of  the  freightyard,  at  5:30. 
So  the  time  given  for. leaving  was  at  least 
18  minutes  before  he  could  leave,  if  be  was 
to  wait  for  the  Flyer.  It  Is  to  be  presumed 
that  on  receiving  such  a  report  the  dispatcher 
would  have  acted  prudently,  and  would  have 
done  bis  duty.  Ought  he  to  have  understood 
that  Cowee  had  entered  this  time  for  leaving, 
expecting  to  wait  for  the  Flyer?  Or  ought 
he  to  have  understood  that  he  was  leaving 
for  Shelburne  in  disregard  of  the  rules? 
This  was  a  matter  for  tbe  jtury,  and  Justified 
the  submission  of  the  case,  unless  it  be  held 
that  tbe  negligence  of  Cowee  was  tlie  sole 
proximate  cause  of  the  accident,  and  that  of 
Tynan  only  a  remote  cause. 

We  think  that  upon  tbe  case  which  tbe 
plaintiff's  evidence  tended  to  establish, 
Tynan's  failure  to  report  was  one  of  two 
causes  which  concurred  directly  In  producing 
the  accident  It  Is  true  that  tbe  defendant 
had  no  part  in  creating  tbe  dangerous  situa- 
tion from  which  the  accident  resulted.  That 
situation  was  developed  by  tbe  negligent  act 
of  Cowee.  But  It  was  the  defendant's  duty 
to  exercise,  through  some  system  of  rules  and 
service,  a  reasonably  efficient  sui>ervlsion  of 
its  track  and  trains,  with  a  view  to  lessening 
the  p&cl\s  Incident  to  the  op^atlon  of  a  com- 
plicated organization  by  fallible  agencies. 
Tbe  first  neglect  consisted  in  Cowee's  leav- 
ing, but  the  neglect  of  Cowee,  and  the  neglect 
of  the  defendant  afterwards,  came  into  a 
concurrent  operation,  which  continued  until 
tbe  Injury  was  received;  Cowee  running 
on  the  Flyer's  time,  and  tbe  dispatcher  im- 
properly left  in  Ignorance  of  It  when  a  knowl- 
edge of  It  would  have  enabled  him  to  have 
prevented  the  accident  Into  the  situation 
which  existed  at  tbe  time  of  tbe  collision 
there  had  come  tbe  further  element  of  the 
dispatcher's  failure  to  hold  tbe  Flyer  at  Shel- 
burne, when  be  ought  to  have  bad  InfcHina- 
tion  that  an  opposing  train  was  on  the  tradt 
So  Tynan's  failure  was  a  proximate  cause 
of  the  accident 

The  motion  to  direct  a  verdict  for  tbe  de- 
fendant was  properly  overruled,  but  tbe  court 
erred  in  its  submission  of  tbe  questions  touch- 
ing the  dispatcher's  duty. 

Judgment  reversed,  and  cause  remanded. 


In   re   HICKOK'S   ESTATE. 

(Supreme   Court  of   Vermont    Chittenden. 
Jan.  26,  1906.) 

1.  Taxation  —  Collatebai.  iNEEBtrANCE  — 
Exemptions  —  Foreign  Corpobations. 
Foreign  corporations  are  not  within  the  ex- 
emption to  Acts  1896,  p.  38,  No.  46,  which  tax* 
collateral   inheritances,   but   exempts   property 
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posstns  "to  or  for  charitable,  educational,  or 
religloos  societies  or  institutions,  the  property 
of  which  is  exempt  by  law  from  taxation." 

[Ed.  Note. — For  cases  in  point,  see  vol.  4S, 
Cent.  Die.  Taxation,  i  1699.] 
2.  Bams  —  Constitdtiorai.   Law  —  Pbopob- 

nORATB    CONTBIBOnONB    FOB    STTPPOBT    Of 
OOVBRItKBHT. 

Const  c.  1.  art,  9,  providing  that  every 
member  of  society  is  bound  to  contribute  "his 
proportion"  toward  the  expense  of  the  protec- 
tion which  the  state  affords  him,  is  not  contra- 
vened by  Arts  1896,  p.  88,  No.  46.  taxing  col- 
lateral inheritances ;  and  this,  though  estates  not 
exceeding  $2,000  are  exempted. 

BxceptloDB  from  Cbittenden  County  Goort ; 
Munson,  Judge. 

In  the  matter  of  Julia  F.  Hlckok'8  estate. 
On  appeal  from  the  probate  court  the  case 
was  beard  on  an  agreed  statement,  and  there 
was  Judgment  pro  forma  that  the  legacies 
were  subject  to  a  collateral  inheritance  tax. 
The  legatees  excepted.    Affirmed. 

Argued  before  BOWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  and  POWERS, 
J3. 

3.  B.  Cusbman,  Tax  Com'r,  for  the  State. 
W.  L.  Burnap,  for  the  estate. 

MDNBON,  J.  Number  46,  p.  38,  Acts  1896, 
entitled  "An  act  to  tax  collateral  Intaerit- 
ances,"  exempts  from  its  operation  property 
passing  "to  or  for  charitable,  educational, 
or  religions  societies  or  institutions,  the  prop- 
erty of  which  is  exempt  by  law  from  tax- 
ation." This  exemption  is  invoked  b;  Insti- 
tutions incorporated  by,  and  located  in,  the 
states  of  Massachussetts,  New  York,  Virginia, 
and  Illinois.  The  tax  commissioner  contends 
tbat  foreign  corporations  are  not  within  the 
exemption.  It  is  a  well-established  genoal 
rule  that  exemptions  from  taxation  are  to 
be  strictly  constrned,  and  that  no  claim  of 
exemption  can  be  sustained,  unless  within 
tbe  express  letter  or  necessary  scope  of  the 
exempting  clause.  Ford  v.  Delta  &  Pine 
Land  Co.,  1G4  U.  S.  068,  17  Sup.  Ct  230, 
41  L.  Ed.  690.  Tbe  particular  exemption 
In  question  Is  found  in  tbe  statutes  of  other 
Jurisdictions,  and  has  often  received  the  con- 
struction for  wbicb  the  commissioner  con- 
tends. Matter  of  Prime,  136  N.  Y.  847,  82 
N.  E.  1091,  18  L.  R.  A.  718;  People  ex  rel. 
V.  Western  Seaman's  Friend  Society,  87  III. 
246;  Minot  ▼.  WIntbrop,  162  Mass.  118,  38 
N.  E.  512,  26  L.  R.  A.  259.  It  Is  argued  that 
tbe  exemption  Is  in  recognition  of  tbe  benef- 
icent purpose  of  these  institutions,  and  that, 
Inasmncb  as  tbe  purpose  is  common  to  them 
all,  wherever  located,  the  exemption  should 
be  held  applicable  to  all.  But  we  think,  with 
the  antborltlee  above  cited,  that,  in  the  ab- 
sence of  any  language  indicative  of  a  dif- 
ferent Intent,  the  Legislature  must  be  deemed 
to  have  made  the  exception  for  the  benefit  of 
its  own  Institutioins.  It  Is  suggested  that  the 
use  of  tbe  word  "law"  instead  of  "statute" 
Indicates  an  Intention  to  include  corporations 
outside  our  Jurisdiction;  but  our  statute  Is 
tbe  same  hi  this  respect  as  those  construed 


tai  tbe  New  Yoric  and  Massachusetts  cases 
above  cited.  It  Is  true,  as  further  suggested, 
that  in  tbe  Matter  of  Prime,  which  was 
elted  as  an  authority  tai  Mlnot  v.  Wintbrop, 
there  were  features  peculiar  to  the  New  York 
statute  which  entered  into  the  consideration 
of  tbe  subject  and  bore  upon  tbe  conclusion 
reached;  but  we  think  that  these  cas^  may 
nevertheless  be  relied  npon  in  support  of  tbe 
state's  contention.  It  was  said  in  Humph- 
reys V.  State,  70  Ohio  St  67,  70  N.  B.  957, 
65  L.  R.  A.  776,  101  Am.  St  Rep.  888,  upon 
a  review  of  tbe  New  York  and  other  cases, 
tbat  the  exemption  clause  of  this  statute 
would  have  related  only  to  their  own  insti- 
tutions, even  if  the  words  "in  tbe  state"  bad 
been  omitted. 

But  the  main  contention  of  the  estate  is 
based  upon  the  phraseolo^  of  otur  Constitu- 
tion, which  declares,  in  effect  that  every 
member  of  society  is  bound  to  contribute  "bis 
proportion"  towards  tbe  expense  of  the  pro- 
tection which  the  state  affords  him.  It  is 
said  that  this  excludes  all  methods  of  tax- 
ation that  are  not  uniform,  equal,  and  pro- 
portional, and  that  tbe  law  in  question  lacks 
the  required  qualities.  The  case  of  Curry  v. 
Spencer,  61  N.  H.  624,  60  Am.  Rep.  337,  de- 
cided in  1882,  supports  this  position.  Tbe 
New  Hampshire  Constitution  provides  for  the 
laying  of  "proportional"  taxes,  and  declares 
tbat  an  inhabitant  is  boiud  to  contribute 
only  bis  share.  Tbe  court  considered  that 
these  provisions  precluded  tbe  Imposition  of 
an  Inheritance  tax,  whether  it  was  regarded 
as  a  tax  upon  property,  or  upon  a  civil  right 
or  privilege.  It  is  said  In  tbe  note  to  State 
V.  Hamlin,  86  Me.  495,  80  Atl.  76,  25  L.  R. 
A.  632,  41  Am.  St  R^.  569,  that  Curry  v. 
Spencer  Is  the  only  case  which  holds  tbat  a 
tax  on  Inheritance  is  unconstitutional  because 
not  equal  and  uniform  In  Its  operation.  But 
It  Is  claimed  in  argument  that  the  cases  hold- 
ing the  contrary  were  decided  under  Con- 
stitutions which  provide  specially  for  tbe  Im- 
position of  excises,  or  which  make  tbe  re- 
quirements of  equality  and  uniformity  ap- 
plicable only  to  taxes  Imposed  on  real  and 
personal  property.  It  is  certain,  however, 
that  in  one  of  these  cases  this  restriction  to 
property  was  not  found  In  any  express  state- 
ment but  was  arrived  at  by  Inference  and 
construction.  Eyre  v.  Jacob,  14  Grat  422,  73 
Am.  Dec.  367.  It  was  said  In  tbe  New 
Hampshire  case  above  cited.  In  arguing  the 
Inapplicability  of  Byre  v.  Jacob,  that  the 
Virginia  Constitution  required  that  taxes  on 
property  should  be  uniform,  and  that  the  de- 
cision of  that  case  was  put  expressly  upon 
the  ground  tbat  tbe  requirement  of  uniform- 
ity applied  to  property  only.  The  provision 
referred  to  was  that  all  property  other  than 
slaves  should  be  taxed  In  proportion  to  its 
value.  But  this  clause  was  preceded  by  the 
general  declaration  tbat  taxation  should  be 
equal  and  uniform  throughout  tbe  common- 
wealth, and  the  court  considered  the  effect 
of  tbis  provision,  and  said  that  the  inference 
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was  strong  that  property  only  was  In  fbe 
minds  of  the  framera. 

It  l8  clear  that  the  languaga  of  oar  Con- 
stitution will  not  permit  this  treatment  of 
the  qnestlon  of  eanallty.  The  provision  re- 
quiring a  proportional  contribution  cannot  be 
restricted  to  any  particular  subject  of  tax- 
ation, for  It  relates  to  the  entire  burden  cast 
npon  the  taxpayer.  It  provides  that  the  ex- 
penses of  goT^nment  shall  be  apportioned 
equally,  and  not  merely  that  exactions  levied 
upon  property  shall  be  equal.  The  question 
Is  what  constitutes  equality  of  apportionment 
within  the  meaning  of  this  provision;  and. 
In  determining  this,  the  basis  of  the  tax  In 
question  must  be  considered.  It  Is  now  uni- 
versally conceded  that  taxes  of  this  character 
are  not  taxes  npon  property,  but  taxes  upon 
the  transmission  of  property.  It  is  consider- 
ed that  the  acquirement  of  property  by  de- 
scent or  will  Is  not  a  natural  right,  but  a 
privilege  accorded  by  the  state.  It  Is  argued 
that  the  power  to  determine  the  devolution 
of  estates  includes  the  power  to  exact  just 
and  proportional  contributions  as  they  pass. 
And  it  has  been  said  repeatedly  in  judicial 
discussions  upon  this  subject  that  Inheritance 
charges  are  not  precluded  by  constitutional 
provisions  requiring  uniformity  and  equality 
of  taxation.  We  think  our  constitutional  re- 
quirement of  proportional  contributions  for 
the  siq^ort  of  the  government  was  not  In- 
tended to  restrict  the  state  to  methods  of 
taxation  that  operate  equally  upon  all  its 
Inhabitants,  regardless  of  the  variety  and 
measure  of  the  advantages  derived  from  ite 
protection  and  regulation.  A  member  of  the 
body  politic  has  from  the  state  not  only 
the  protection  of  his  property,  but  the  privi- 
lege of  taking  property  by  descent  and  by 
win.  It  seems  dear  that  privileges  of  this 
character,  as  well  as  property,  are  to  be  con- 
sidered In  determining  the  Just  proportion  of 
the  individual. 

It  is  suggested,  further,  that  the  law  Is 
invalid  because  of  the  Inequality  arising  from 
the  exemption  of  estates  not  exceeding  $2,000 
In  value.  The  constltntlonal  provision  under 
consideration  does  not  prevent  the  making 
of  ex^nptions.  Cotton  v.  Montpeller,  71  Vt 
418,  45  Atl.  1039. 

Judgment  affirmed,  to  be  certified  to  the 
probate  conrt 


ALBBIOHT  V.   UNITED  OLAT   PRODUC- 
TION CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Dec  14,  1904.) 

1.  Affidavit*— Venus. 

Where  an  affidavit  in  support  of  a  foreign 
attachment  did  not  show  that  it  wts  taken  wiUi- 
oat  the  inriadictlon  of  the  notary,  it  would  be 
presumed  that  it  was  taken  withm  his  Jurisdic- 
tion, and  was  therefore  not  void  for  failure  to 
recite  the  venae. 

[Ed.   Note. — For  cases  In   point,  see  voL  2. 
Cent  Dig.  Affidavits,  I  S6.J 


2.  COBPOBATIONB  —  FOUIOR  COSPOBATIOirS — 
ATTAOHimiT. 

That  a  corporation  had  filed  a  copy  of  Its 
articles  with  the  Secretary  of  State,  and  had 
appointed  an  authorised  agent  within  the  state, 
as  required  by  Act  March  28,  1903  (22  Del 
Laws,  p.  824,  e.  895),  did  not  make  it  a  domestic 
corporation  to  such  an  extent  as  to  relieve  it 
from  liability  to  be  sued  by  process  of  foreign 
attachment. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  {f  2«»-2639.] 

Action  by  Joseph  S.  Albright  against  the 
United  Clay  Production  Company,  a  foreign 
corporation.  On  rule  to  show  cause  why 
Judgment  against  defendant  sbonld  not  be 
opened  and  vacated.    Bute  discharged. 

The  affidavit  on  which  the  writ  was  issued 
was  in  the  following  form : 

"In  the  Superior  Court  of  the  State  of  Dela- 
ware, in  and  for  New  Castle  County. 
"Joseph  8.  Albright  v.  United  Clay  Produc- 
tion Co.,  a  Corporation  Organised  and  Ex- 
isting under  the  Laws  of  New  Jersey. 
"Bail,  12,500.00. 
"And  now,  to  wit,  this  twenty-second  day 
of  October,  A.  D.  nineteen  hundred  and  three, 
personally   appears   before  me^   Clifford  V. 
Mannerlng,  a  notary  public  for  the  state  of 
Delaware,  Joseph  S.  Albright,  a  credible  per- 
son, who,  being  by  me  duly  sworn  according 
to  law,  deposes  and  says  that  he  Is  the  plain- 
tiff In  the  above-stated  case ;  that  the  United 
Clay  Production  Company,  the  defendant  In 
the  above-stated  case,   is  a  corporation  not 
created  by  or  existing  under  the  laws  of  the 
state  of  Delaware,  and  is  Justly  Indebted  to 
the  said  plaintiff  In  the  sum  of  money  ex- 
ceeding fifty   dollars,   to  wit,   the  sum    of 
twelve  hundred  and  fifty  dollars. 

"Joseph  S.  Albright. 
"Sworn  and  subscribed  to  before  me  the 
day  and  the  year  first  above  named. 

"Clifford  V.  Mannerlng,  Notary  Public. 
"[Clifford  V.  Mannerlng,  Notary  Public.     Ap- 
pointed   Feb.    21,    1901.    State   of   Dela- 
ware.   Term  4  Tears.] 
"Commission  recorded  in  Deed  Record  0-18, 
384.    No  restriction." 

Special  appearance  by  defendant's  attorney 
to  move  to  set  aside  the  Judgment  and  inqnl- 
Bltlon  thereon,  and  to  quash  the  writ  of  for- 
eign attachment  and  the  execution  Issued  on 
said  Judgment  for  the  following  reasons :  (1) 
That  the  alleged  aflfldavlt  of  the  above-named 
plaintiff,  which  was  filed  in  said  action  and 
upon  which  said  writ  of  foreign  attachment 
was  issued.  Is  insufficient,  illegal,  and  void, 
I>ecause  It  wholly  falls  to  state  or  aver  at 
what  place  the  said  supposed  affidavit  was 
made,  or  sworn  to,  or  to  lay  any  venue  for 
the  same.  (2)  That  when  said  writ  of  for- 
eign attachment  was  Issued,  the  said  de- 
fendant was  not  subject  to  the  process  of 
foreign  attachment,  becanse,  in  compliance 
with  an  act  of  the  General  Assembly  of  the 
state  of  Delaware  entitled  "An  Act  In  Re- 
lation to  Foreign  Corporations  Doing  Bust- 
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nen  In  this  State,"  approved  March  2S,  A.  D. 
1903  (22  DeL  Laws,  p.  824,  c.  3d5X  the  said 
defendant  did  on  or  about  the  IStb  day 
of  April,  A.  D.  1903,  file  in  the  office  of  the 
Secretary  of  State  of  the  state  of  Delaware, 
a  certified  copy  of  Its  charter  or  certificate  of 
Incorporation,  and  the  name  of  Its  authorized 
agent  for  this  state,  which  said  agent  Is  the 
Delaware  Trust  Company,  a  corporation  of 
the  state  of  Delaware,  and  did  also  file  la 
said  secretary's  office  a  sworn  statement  of 
Its  assets  and  liabilities,  and  did  pay  to  said 
Secretary  of  State  for  the  use  of  the  state 
the  sum  of  (OO,  and  the  said  Secretary  of 
State  did  deliver  to  said  agent  his  certificate 
ander  the  seal  of  hla  office  of  the  filing  of 
mch  charter. 
Argued  before  LORE,  C.  J.,  and  GRUBB,  J. 

J.  Frank  Ball,  for  plaintiff.  C  W.  Smith, 
for  defendant 

LORE,  <X  J.  In  the  case  of  Joseph  S.  Al> 
bright  ▼.  United  Clay  Production  Oompany,  a 
corporation  organized  and  existing  under- 
the  laws  of  New  Jersey,  being  a  rule  to  show 
cause  why  the  judgment  should  not  be  opened 
and  vacated,  two  grounds  were  presented  and 
argued  before  the  court  The  first  was  that 
the  affidavit  on  which  the  writ  of  foreign  at- 
tachment was  issued  contained  no  venue  and 
was  thertfore  void.  We  have  examined  the 
affidavit  and,  while  it  does  not  show  venue, 
it  does  not  show  in  any  way  that  it  was 
taken  withont  the  Inrtsdlctlon  of  the  notary, 
and  the  presumption  of  law  would  be  there- 
fore that  it  was  taken  within  his  Jurisdic- 
tion, and  It  would  not  be  void  from  the  mere 
absence  of  venue. 

As  to  the  second  ground,  that  when  said 
writ  of  foreign  attachment  was  issued  the 
said  defendant  was  not  subject  to  process 
of  foreign  attachment  because  he  had  com- 
plied with  the  act  of  the  Oeneral  Assembly 
of  the  stats  of  Delaware  entitled  "An  Act  In 
Relation  to  Foreign  Corporations  Doing  Busi- 
ness In  this  State"  (22  Del.  Laws,  p.  824,  a 
395),  authorising  and  requiring  them  to  des- 
ignate some  agent  upon  whom  process  could 
be  served,  we  do  not  think  that  the  statute 
referred  to  deprives  the  creditor  of  the  right 
to  attach  any  property  that  he  may  find  with- 
in the  jurisdiction  of  this  state. 

For  these  reasons  we  discharge  the  rule. 

Role  discharged. 


OLAREMONT  RX.  &  LIOHTING  C!0.  t. 
PUTNET  et  al. 

(Supreme  Oourt  of  New  Hampshire,    Snllivaa. 
Dec.  5,  1905.) 

1.  Bkastam  Dohain— Paoouonon  ow  Pow> 

■»-O0RDMIIIIAnOll  BT  SlHSn  RAIUtOAD  — 

Chabteb  Pbovisions. 

The  charter  of  a  street  railroad  company, 
anthorisinff  It  to  acquire  gach  real  and  personal 
ertate  aa  may  be  ncceasary  and  convenient  m 
the  proaecntlon  of  its  buBiness,  does  not  confer 
the  power  of  eminent  domain;  the  charter  not 


conferring  tlie  power  expressly,  pointing  out 
anjr  ateps  to  be  taken  in  its  exercise,  or  making 
any  provision  for  compensation. 

[ESd.  Note. — For  eases  In  point,  see  voL  18, 
Cent  Dig.  Eminent  Domain,  H  48-lS.] 
2.  Sams— STATuna— OonaiBUonoN  — Bxikut 

or  AXITHOBITY. 

(Jeneral  Street  Railway  Law,  I  4  (Laws 
1895,  p.  808,  c.  27,  as  amended  by  Laws  1901, 
p.  586,  c.  93),  providing  that  such  corporations 
may  take  and  hold  such  lands  as  may  be  neces- 
sary to  install  and  maintain  power  plants,  does 
not  authorize  a  street  railway  corporation  to 
condemn  land  and  water  privileges  to  divert 
streams  and  procure  power  with  which  to  oper- 
ate power  plants  erected  on  its  own  l^nd ;  bat 
the  authority  is  limited  to  taking  such  land  as 
may  be  necessary  for  locating  or  placing  power 
plants  in  posltimt  for  use,  and  maintaining  the 
same. 

[Ed;  Note. — For  cases  in  point  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  H  43-45.] 

Exceptions  from  Superior  <3ourt;  Wallace, 
Judge. 

Petition  for  mandamus  by  the  Claremont 
Railway  &  Lighting  Oompany  against  Henry 
M.  Putney  and  others,  as  railroad  commis- 
sioners, to  require  them  to  assess  damages 
occasioned  by  an  alleged  taking  by  plain- 
tiffs of  land,  /etc.,  belonging  to  Alexander 
Roberts.  The  petition  was  dismissed,  and 
plaintiffs  bring  exceptions.  Exceptions  over- 
ruled. 

Roberts  owns  a  dam  across  Sugar  river  in 
Claremont  by  which  he  oi>erates  a  woolen 
mill.  The  dam  flows  back  the  water  of  the 
stream  easterly  for  a  distance  of  300  feet  or 
more.  He  also  owns  a  tract  of  land  situated 
on  the  south  side  of  the  river,  the  north  line 
of  which  Is  the  middle  of  the  stream,  ex- 
tending easterly  from  the  easterly  limit  of 
the  back-flow  of  the  dam  about  203  feet 
In  the  last  203  feet  there  Is  a  natural  fall  In 
the  river  of  about  18  feet  which  creates  a 
water  power  that  has  never  been  utilized. 
The  plaintiffs  own  land  on  the  north  side  of 
the  river,  extending  the  entire  length  of  the 
unutilized  water  power,  and  a  distance  of 
about  100  feet  further  east  They  also  own  a 
tract  of  land  on  the  south  side  of  the  river, 
above  the  Roberts  land  and  adjoining  it  at  Its 
easterly  boundary.  At  the  point  where  the 
plaintiffs  own  both  sides  of  the  river  they  have 
erected  a  dam,  from  the  northerly  end  of 
which  they  have  constructed  a  canal  along 
the  north  side  of  the  stream  to  a  power  house 
located  on  that  side  of  the  river  at  the  lower 
or  easterly  end  of  the  unutilized  water  pow- 
er. By  means  of  the  dam  and  canal  the 
plaintiffs  divert  substantially  all  the  water  of 
the  stream,  and  do  not  return  it  to  the  chan- 
nel of  the  river  until  it  reaches  the  {tower 
bouse,  thereby  depriving  Roberts  of  the  priv- 
ilege of  having  the  water  flow  by  his  land. 
In  August  1902,  the  plaintiffs  flied  a  petition 
with  the  Secretary  of  State  for  the  inirpose 
of  condemning  the  nnntlllzed  water  privi- 
lege and  land  of  Roberts  adjoining  the  same. 
In  accordance  with  the  requirements  of  chap- 
ter 158,  Pub.  St  1891,  and  requested  the 
board  of  railroad  commlssloneis  to  assess 
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the  damages  occasioned  thereby.  The  com- 
missioners, being  in  doubt  as  to  their  author- 
ity to  assess  damages  for  land  and  water 
power  taken  for  the  purpose  of  producing 
electric  power  for  the  operation  of  an  elec- 
tric railway  and  an  electric  lighting  plant, 
declined  to  proceed,  and  this  petition  was 
thereupon  brought 

Frank  H.  Brown  and  Mitchell  &  Foster, 
for  plaintiffs.  Hermon  Holt  and  Streeter  & 
Holiis,  for  defendants.  . 

BINGHAM,  J.  The  plaintiffs  are  au- 
thorized by  their  charter  "to  acquire  by  con- 
tract all  the  property,  assets,  and  franchises" 
of  the  Claremont  Street  Railway  Company 
and  the  Olaremont  Electric  Light  Company; 
to  "construct,  maintain,  and  operate  a  rail- 
road," using  any  power,  except  steam,  for 
the  "transportation  of  passengers,  freight,  ex- 
press, and  mail"  over  and  upon  such  high- 
ways and  lands  within  the  limits  of  the  town 
of  Claremont  "as  may  be  necessary  for  the 
public  accommodation";  to  carry  on  In  the 
town  the  business  of  "generating,  manufac- 
turing, producing,  and  supplying  electricity 
for  purposes  of  light,  heat,  and  mechanical 
power";  to  make  use  of  the  streets  of  the 
town  in  distributing  the  same;  to  "construct 
and  maintain  suitable  buildings,  dams,  boil- 
ers, water  and  other  motors,  engines,  elec- 
trical machinery  and  works  as  may  be  needed 
and  convenient  for  conducting  the  business 
of  said  corporation";  and  to  "lease,  hold, 
purchase,  and  acquire  such  real  and  personal 
estate  as  may  be  necessary  and  convenient 
in  the  prosecution  of  its  business."  Laws 
1901,  p.  787,  c.  276. 

The  first  contention  of  the  plaintiffs  Is 
that  It  is  to  be  implied  from  the  use  of  the 
word  "acquire"  In  their  charter  that  the 
Legislature  Intended  to  confer  upon  them 
the  power  to  take  by  eminent  domain  such 
property,  real  and  personal,  as  might  be 
necessary  to  the  prosecution  of  their  busi- 
ness. But  the  answer  to  this  is  that  as  the 
exercise  of  this  power  is  against  common 
right,  and  the  plaintiffs'  charter  does  not 
expressly  confer  the  power,  or  point  out  the 
steps  to  be  pursued  in  Its  exercise,  or  make 
provision  for  compensation,  the  presumption 
is  that  the  lieglslature  did  not  Intend  to  con- 
fer it  Private  property  cannot  be  Invaded 
by  this  power  without  statutory  authority, 
and  statutes  which  are  claimed  to  authorize 
Us  exercise  are  to  be  strictly  construed. .  1 
Tyew.  Em.  Dom.  |  240. 

The  plaintiffs  also  contend  that  the  right 
of  eminent  'domain  is  conferred  upon  them  by 
section  4,  c.  27,  p.  368,  Laws  1805,  as  amend- 
ed by  chapter  98,  p.  586,  Laws  1901,  and 
that  under  the  provisions  of  this  statute 
they  are  authorized  to  condemn  the  land  of 
the  defendant  Roberts  and  the  water  priv- 
ilege thereto  appertaining,  so  that  by  means 
of  their  dam  and  canal  they  may  divert  the 
water  of  the  stream  from  its  natural  channel 
and  conduct  It  to  their  power  bouse,  to  b« 


there  used  in  developing  electrical  power. 
Section  4,  as  amended,  reads  as  follows: 
"All  parts  of  street  railways,  not  located  In 
a  public  highway,  shall  be  laid  out,  located, 
and  the  location  changed,  under  the  pro- 
visions of  chapter  168  of  the  Public  Statutes; 
said  railway  corporations  may  take  and  hold 
in  the  manner  provided  by  said  statute  such 
land  as  may  be  necessary  for  the  purposes 
of  installing  and  maintaining  power  plants, 
carhouses  and  depots,  repair  shops,  pole  lines, 
wires,  side  tracks,  and  gravel  pits;  and  said 
railway  corporation  and  all  persons  whose 
property  shall  be  taken  for  the  use  of  such 
railway  corporation  shall  have  respectively 
all  the  rights  and  privileges,  and  be  subject 
to  all  the  duties,  restrictions,  and  liabilities 
contained  in  said  chapter."  This  section  is 
a  part  of  the  general  street  railway  law, 
and  such  power  as  is  there  conferred  the 
plaintiffs,  as  a  street  railway  corporation, 
are  entitled  to  exercise.  Laws  1895,  p.  367, 
a  27,  §  1.  The  portion  of  the  section  upon 
which  they  base  their  claim  to  condemn  the 
land  and  water  privilege  in  qnestion  is: 
"Said  railway  corporations  may  take  and 
hold  •  *  *  such  land  as  may  be  neces- 
sary for  the  purposes  of  installing  and  main- 
taining power  plants."  But  this  provision 
does  not  authorize  street  railway  corporations 
to  condemn  land  and  water  privileges  for 
the  purpose  of  diverting  streams  and  procur- 
ing power  with  which  to  operate  power  plants 
erected  or  to  be  erected  on  their  own  land. 
On  the  contrary,  the  authority  there  confer- 
red is  limited  to  taking  such  land  as  may  be 
necessary  for  locating  or  placing  power  plants 
in  position  for  use,  and  maintaining  the 
same.  This  construction  gives  to  the  words 
used  their  natural  and  usual  meaning,  and 
such  as  Is  recognized  by  leading  lexicog- 
raphers. The  plaintiffs'  contentions  cannot 
be  sustained. 
Exception  overruled.    All  concurred. 


DAVIS  T.  tNITED  STATES   HEALTH   & 
ACCIDENT  CO. 

(Supreme  Court  of  New  Hampshire.    Hills- 
boro.    Dec.   5,   1905.) 

1.  Ihsubancb— Poi-ioT— TncE  BEroBB  Which 
ACTioR  Cannot  be  Maintained. 

Where  a  policy  contained  a  provision  that 
no  action  at  law  should  be  maintainable  before 
three  months  from  the  date  on  which  the  policy 
requires  proof  of  loss  to  be  filed,  the  insured 
was  bound  thereby. 

[Ed.  Note. — ^For  eases  In  point,  see  toL  28, 
Cent  Dig.  Insurance,  §|  154%  1543.] 

2.  Sahs— Waives  of  Limitation. 

Where  a  policy  provided  that  no  action 
should  be  maintainable  before  three  months 
from  the  day  on  which  the  policy  required  proof 
of  loss  to  be  filed,  a  waiver  of  the  pronsion 
requiring  formal  proof  of  loss  did  not  constitute 
a  waiver  of  the  provision  as  to  time  of  bringing 
the  action. 

[Ed.  Note.— ^For  cases  in  point,  see  toL  28, 
Cent  Dig.  Insurance,  {$  164^  1948.] 


Xonng,  J.,  dissenting. 
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Transferred  from  Superior  Court;  Peaslee^ 
Judge. 

Action  by  James  A.  Davis  against  the 
United  States  Health  &  Accident  Company. 
From  a  Judgment  of  nonsuit,  plaintiff  ex- 
cepted.   Exception  overruled. 

No  proof  of  loss  was  given  to  the  defend- 
ant as  required  in  the  policy,  but  the  plain- 
tiff claimed  the  defendant  waived  the  right 
to  Insist  upon  a  formal  proof.  It  was  pro- 
vided in  the  policy  that  "no  action  at  law 
shall  be  maintainable  before  three  months 
or  after  six  months  from  the  date  on  which 
this  policy  requires  proof  of  loss  to  be  filed." 
The  action  was  begun  within  three  months 
of  that  tima  The  defendant's  motion  for  a 
nonsuit  was  granted,  and  the  plaintiff  ex- 
cepted. 

David  W.  Perkins,  for  plaintiff.  John 
O'Neill,  for  defendant 

WALKBR,  J.  In  Tasker  v.  Insurance  Co., 
68  N.  H.  469,  it  was  held  that  a  condition 
In  a  policy  of  fire  Insurance  that  no  re- 
covery shall  be  had  unless  suit  is  brought 
within  a  given  time  Is  valid  at  common  law. 
Id..  60  N.  H.  438,  446.  Although  the  Legis- 
lature has  to  some  extent  modified  or  changed 
this  common-law  rule  with  reference  to  suits 
upon  policies  of  fire  insurance  (Laws  1879, 
p.  336,  a  13;  Pub.  St  1901,  c.  170,  {  18; 
Franklin  v.  Insurance  Co.,  70  N.  H.  251,  25T, 
47  AtL  91),  It  is  not  claimed  that  the  parties 
to  a  contract  of  indemnity  against  sickness 
could  not  bind  themselves  by  a  stipulation 
limiting  the  time  before  which  or  after  which 
an  action  might  be  begun  for  the  recovery 
of  the  benefit  (Dwyer  v.  Insurance  Co.,  72  N. 
H.  572.  573,  58  Ati.  502).  As  it  was  com- 
petent for  the  parties  to  so  agree,  and  as 
there  is  no  suggestion  of  fraud  practiced 
by  the  defendant  to  induce  the  plaintiff  to 
enter  Into  the  contract,  he  became  bound 
thereby.  Xor,  if  it  is  assumed  that  the  de- 
fendant waived  the  provision  requiring  form- 
al proof  of  loss,  can  It  be  inferred  that  It 
also  waived  the  provision  protecting  itself 
from  an  action  at  law  for  three  months  from 
the  time  when  the  proof  should  be  filed  under 
the  terms  of  the  contract  The  policy  pro- 
vided a  definite  time  when  the  proof  should 
be  filed,  and  the  fact  that  it  was  not  filed 
at  that  time  had  no  necessary  effect  upon 
the  limitation  of  time  for  the  bringing  of  a 
unit.  The  waiver  of  one  condition  does  not 
Involve  the  waiver  of  the  other.  As  the 
plaintiff  bad  voluntarily  agreed  not  to  sue 
the  defendant  at  the  time  this  action  was 
begun,  and  as  the  restriction  of  his  right 
in  this  respect  does  not  appear  to  be  frivolous, 
but  may  be  a  matter  of  some  Importance  to 
the  defendant,  no  error  appears  In  the  order 
for  a  nonsuit 

Exception  overruled. 

TOUNO,  3n  dissented.  The  othen  con- 
fiomd. 


IfcKBAN  ▼.  COOK. 

(Supreme  Court  of  New  Hampshire.    Carroll. 
Dec  6,  1905.) 

1.  Biixa  AND  NOTBS— PATiuifT— Bubdkh  or 
Pboof. 

Where,  in  a  suit  on  the  last  of  a  series  of 
three  notes  secured  by  mortgage,  defendant 
pleaded  payment  after  the  note  became  dne, 
when  plaintiff  appropriated  the  mortgaged  land 
by  foreclosure  of  nls  mortgage  under  a  judgment 
on  the  first  two  notes  of  the  series,  the  burden 
was  on  defendant  to  show  by  a  preponderance 
of  the  evidence  that  the  value  of  the  land 
equaled  or  exceeded  the  amount  dne  on  the 
notes. 

2.  Sams— MOBTOAGE— FOBECXOSUBC. 

The  foreclosure  of  a  mortgage  given  to 
secure  a  series  of  notes  operated  as  a  payment 
of  the  notes  only  to  the  extent  of  the  value  of 
the  land  acquired  by  the  bolder  of  the  notes 
under  the  foreclosure  proceedings. 

Transferred  from  Superior  Court;  Stone, 
Judge. 

Action  on  a  note  by  BHphalet  McKean 
against  Addison  O.  Cook.  Defendant's  mo- 
tion for  a  nonsuit  and  plaintiff's  motion  for 
an  order  of  Judgment  In  his  favor  for  the 
amount  of  the  note  were  both  denied,  subject 
to  exception,  and  the  case  was  transferred 
from  the  superior  court  Defendant's  excep- 
tion overmled.  PlalntllTe  exception  sus- 
tained. 

The  defendant  gave  the  plaintiff,  for  an 
adequate  consideration,  three  promissory 
notes,  for  $833.33  each,  dated  May  15,  1901, 
payable  to  the  plaintiff,  or  order,  in  one,  two, 
and  three  years  from  date,  respectively,  with 
interest  and  a  mortgage  of  a  certain  ^act  of 
land  to  secure  their  payment  The  notes  due 
In  one  and  two  years  not  being  paid,  the  plain- 
tiff recovered,  June  26,  1903,  a  conditional 
Judgment  for  their  amount  in  an  action  at 
law,  and  was  put  in  possession  of  the  land 
mortgaged  September  23,  1903,  by  virtue  of 
a  writ  of  possession  that  was  Issued  upon  the 
Judgment  He  held  the  possession  for  more 
than  a  year.  The  note  In  suit  is  the  one  that 
became  due  in  May,  1904.  The  plaintiff  took 
no  steps  to  determine  the  value  of  the  land 
acquired  by  the  foreclosure  The  defendant's 
motion  for  an  order  of  nonsuit  and  the  plain- 
titTs  motion  for  an  order  of  Judgment  in  his 
favor  for  the  amount  of  the  note  were  both 
denied,  subject  to  exception. 

Jewell,  Owen  &  Veazey,  for  plaintiff.  Jew- 
ett  &  Plummer,  for  defendant 

CHASE,  J.  The  defense  Is  payment  not  at 
or  before  the  time  the  note  became  due,  but 
subsequently  (September  23,  1904),  when  the 
plaintiff  appropriated  the  mortgaged  land  by 
the  foreclosure  of  bis  mortgage.  In  other 
words,  the  defendant  confesses  the  making  of 
the  promise.  Its  validity,  and  a  breach  of  it 
but  attempts  to  avoid  the  breach  by  showing  a 
state  of  facts  which  he  says  atoned  for  it,  or 
paid  all  damages  to  which  the  plaintiff  is  en- 
titled by  reason  of  it  In  such  case  the 
burden  is  upon  the  defendant  to  smiport  his 
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defense  by  a  preponderance  of  the  probabil- 
Itlea.  Bnaell  ▼.  Snell,  25  M.  EL  474;  Ken- 
dall T.  Brownaon,  47  N.  H.  186  (both  the  opin- 
ion of  the  court  and  the  dissenting  opinion  of 
Judge  Doe);  Benton  t.  Burbank,  54  N.  H. 
683 ;  Smith  v.  Steam  Mill,  66  N.  H.  618,  84 
Atl.  163.  The  plaintiff  was  under  no  obliga- 
tion to  prove  in  the  first  instance  the  Taltie  of 
the  land  acquired  by  the  foreclosure. 

The  foreclosure  paid  the  plaintiff's  notes 
only  to  the  extent  of  the  value  of  die  land 
acquired  by  It  Hunt  ▼.  StUes,  10  N.  H.  466 ; 
Smith  V.  Packard,  19  N.  H.  575;  Green  v. 
Cross,  45  N.  H.  574;  Dearborn  ▼.  Nelson,  61 
N.  H.  249;  Fletcher  T.  Chamberltn,  61  N.  H. 
438,  494;  Clark  v.  Jackson,  64  N.  H.  888,  11 
Atl.  59;  Colby  y.  McCllntock,  68  N.  H.  176,  40 
Atl.  897,  78  Am.  St  Rep.  667.  There  is  no 
presumption  of  law  that  the  value  of  the  land 
was  sufficient  to  pay  any  part  of  the  note  in 
suit  in  addition  to  the  payment  of  the  two 
notes  included  in  the  conditional  judgment 
The  question  of  value  and  of  the  amount  of 
the  paymoit  effected  by  it  Is  purely  one  of 
fact  Lane  v.  Barron,  64  N.  EL  277,  9  Atl 
644;  Stevens  v.  Fellows,  70  N.  H.  148,  47 
Atl.  186.  As  the  value  was  not  agreed  to, 
and  the  defendant  offered  no  evidence  regard- 
ing it  he  failed  to  support  his  defense  in 
whole  or  in  part;  and  the  plaintiff  is  entitled 
to.  Judgment  for  the  amount  of  his  note. 

Defendant's  exception  overruled.  Plains 
tiff's  exception  sustained.    All  concurred. 


STOORS  V.  BURGESS  et  al. 

(Supreme  Judicial  Court  of  Maine.    Dec.   28, 
1905.) 

1.  Wnxs  —  CoRSTBucTion  —  Iitient  of  Tes- 

TATOft— VBSTED  £>3TATE. 

The  law  favors  the  early  vesting  of  an 
estate,  when  such  construction  will  not  defeat 
the  intent  of  the  testator  as  expressed  in  the 
will 

[Ed.  Note. — For  cases  In  point  see  voL  49, 
Cent  Dig.  Wills,  H  1461,  1462.] 

2.  SAjns— Gift  to  a  Class. 

It  is  a  general  mle  in  the  construction  of 
wills  that  where  there  are  in  a  will  no  words 
importing  a  gift  to  a  class  as  grandchildren, 
except  in  the  direction  to  make  division  among 
them  at  a  period  subseqnent  to  the  testator's 
death,  the  members  of  that  class  are  to  be 
ascertained  as  of  the  time  fixed  for  the  divi- 
sion. 

[Ed.  Note. — For  cases  in  point  see  voL  49, 
Cent  Dig.  Wills,  U  1116-1127.] 

8.  Saks. 

Beld  that   npon   a  consideration   of   the 
provisions  of  the  will  in  the  case  at  bar,  the 
foregoing  rule  appears  to  exactly  express  the 
intention  of  the  testator. 
(Official.) 

Report  from  Supreme  Judicial  Court 
Cumberland  County. 

Bill  by  Leonard  K.  Stoors,  trustee,  against 
Mary  M.  Burgess  and  others.  Case  reirart- 
ed,  and  decree  rendered. 

Bill  in  equity  to  obtain  the  construction 
of  the  lost  will  and  testament  of  the  Bight 


Reverend  George  Burgess,  D.  D.,  late  of 
Gardiner,  deceased,  who  was  the  first 
(Episcopal)  Bishop  of  the  diocese  of  Maine. 
This  cause  came  on  for  a  hearing  on  bill 
and  answer  at  the  April  term,  1905,  of  the 
Supreme  Judicial  Court  Cumberland  coun- 
ty, and  the  presiding  Justice;  with  the  con- 
sent of  the  parties,  ordered  the  same  to  be 
reported  to  the  law  court  for  determination. 

Will  of  George  Bturgess. 

"In  the  name  of  God.  Amen.  I,  Gteorge 
Burgess,  of  Gardiner,  in  the  county  of  Ken- 
nebec, In  the  state  of  Maine,  being  in  health 
and  in  the  possession,  through  God's  mercy, 
of  all  my  powers,  but  deeply  conscious  of  my 
own  frailty,  and  mindful  of  my  liability  to  sud- 
den removal,  do  make  this  my  last  will  and 
testament  revoking,  and  Intending  to  de- 
stroy, all  previous  instruments  of  the  same 
kind,  though  substantlaUy  Identical  here- 
with. 

"I  commend  my  soul  to  the  precious  ma- 
des  of  Almighty  God,  my  Heavenly  Father, 
through  our  Lord  Jesus  Christ;  beseeching 
him  that  all  my  sins  being  washed  away  by 
the  blood  of  the  Lamb,  and  my  whole  spirit 
sanctified  by  the  Holy  Ghost  I  may,  un- 
worthy as  I  am,  be  admitted  by  grace  to  the 
society  of  Just  men  made  perfect 

"Of  my  worldly  estate,  I  give  and  be- 
queath the  stmi  of  seven  thousand  dollars, 
being  nearly  that  part  of  it  which  was  not  in- 
herited from  my  father,  to  the  trustees  of 
the  fund  for  the  support  of  the  episcopate  of 
the  diocese  of  Maine,  to  be  duly  invested, 
and  the  Income  thereof  to  be  applied  to  the 
support  of  future  bishops  of  the  said  diocese; 
and  in  the  event  of  its  division,  to  the  sup- 
port of  that  bishop  within  whose  diocese  the 
dty  of  Gardiner  may  fall. 

"The  remainder  of  my  property,  real  and 
Itersonal,  I  give  and  bequeath  as  follows: 

"I  desire  my  dear  brothers,  Frederick 
Burgess  and  Alexander  Burgess,  to  act  as  trus- 
tees under  my  will ;  and  It  Is  my  wish  that  no 
bonds  should  be  required  of  them  for  the 
faithful  execution  of  their  trust 

"I  appoint  my  dear  brother,  Alexander 
Burgess,  executor  of  this,  my  will,  and  desire 
that  no  bonds  may  be  required  of  him;  and 
I  give  and  bequeath  unto  him  all  my  tbeo- 
loglcal  books,  except  any  which  my  dear 
wife  may  desire  to  retain. 

"I  give  and  bequeath  to  my  dear  wife, 
Sophia  Kip  Burgess,  all  other  things  In  my 
house. 

"I  give  the  residue  of  my  estate,  real 
and  personal,  in  trust  to  my  said  brothers, 
Frederick  Burgess  and  Alexander  Brugeaa, 
ivlth  authority  to  sell,  change  and  reinvest 
the  same  at  their  discretion;  and  I  hereby 
appoint  that  they  shall  hold  the  same  in 
trust  for  my  dear  wife,  and  for  my  beloved 
daughter,  Mary  Oeorgiana  Burgess,  as  fol- 
lows: 

"The  whole  Income  to  be  paid  to  my  dear 
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>wlfe,  If  she  shonid  rarrlTe  and  remain  on* 
married,  till  my  daughter  shall  attain  the 
-age  of  twentj-flve;  and  aboold  my  daughter 
be  removed  by  death  before  that  age  and 
-without  being  married,  then  the  whole  In- 
•come  to  be  paid  to  my  dear  wife  throngboat 
-ber  own  liftime. 

"When  my  daughter  aball  attain  the  age  of 
4wenty-flTe,  the  half  of  the  Income  to  be  paid 
■to  her;  and  also  to  be  held  in  trust  for 
her  and  used  for  ber  benefit,  should  my  dear 
wife  at  any  time  preylous  to  ber  attainment 
of  that  age,  be  herself  married  a  second 
time. 

"Should  my  dear  wife  die  before  my  daugh- 
ter attains  the  age  of  twenty-five,  the  whole 
Income  to  be  held  In  trust  for  my  daugh- 
ter, and  used  In  her  behalf,  till  she  attains 
that  age,  and  then  to  be  transferred  to  her 
with  the  whole  estate,  and  the  trust  to 
cease. 

"Should  my  dear  daughter  be  married  and 
'depart  this  life  before  the  age  of  twenty-five, 
leaving  Issue,  then  at  ber  death  the  half  of 
the  estate  hereby  bequeathed  to  the  said 
trustees  to  become  vested  In  such  Issue,  If 
my  dear  wife  shonid  still  be  living;  and  if 
not,  the  whole  to  pass  to  such  issue  and  the 
.trust  to  cease. 

"Should  my  dear  daughter,  married  or  un- 
married, attain  the  agre  of  twenty-five,  half 
tbe  Income  to  be  paid  to  her,  and  half  to  her 
mother,  till  the  death  of  tbe  one  or  the 
other;  and  then,  and  thereupon — 

"Should  my  daughter  survive  ber  mother, 
the  whole  estate  to  vest  In  her,  and  the  trust 
to.  cease ;  and 

"Should  my  dear  wife  survive  our  daugh- 
ter, she  dying  without  issue,  the  whole  in- 
come to  be  paid  to  my  dear  wife  during  ber 
lifetime,  and  at  her  death,  tbe  estate  to 
lie  divided  Into  two  equal  parts;  one  of 
which  shall  be  transferred  to  such  charitable 
or  reiiglouB  purposes  as  she  may  direct,  or. 
If  she  make  no  direction,  then  to  the  trustees 
aforesaid  of  the  fund  for  the  support  of  the 
episcopate  of  the  diocese  of  Maine,  to  con- 
stitute a  fund  for  the  assistance  of  mission- 
aries and  other  clergymen  of  the  said  diocese, 
and  to  be  applied  imder  the  direction  of  the 
bishop  and  standing  committee,  especially 
for  the  relief  of  sick.  Infirm,  or  aged  clergy- 
men in  the  said  state,  without  regard  to 
any  division  of  the  diocese;  and  the  other 
half  to  be  divided  equally  amongst  tbe 
grandchildren  of  my  deceased  fatber. 

"Should  my  dear  wife  survive  our  daugh- 
ter, she  leaving  issue,  then  at  the  death  of 
my  wife,  tbe  ronalnlng  half  of  the  estate 
to  pass  to  such  issue,  and  the  trust  to  cease. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  eighth  day  of  Jan- 
uary In  tbe  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-one;  and  also  to 
another  sheet,  prefixed  hereto,  and  forming 
a.  part  of  the  same  will  and  testament.  Sign- 
ed, sealed  and  published  and  declared  as 


his  last  will  and  testament,  by  Oeorge  Bur- 
gess, in  our  presence,  who,  in  bis  presence, 
and  in  the  presence  of  one  another,  have 
subscribed  our  names. 

"George  Burgess.    [L.  S.] 

"Robert  Williamson. 

"W.  B.  8.  Whitman. 

"Cha.  Dauforth. 

"I  hereby  aiwend  the  following  provision  as 
a  codicil  to  my  last  will  and  testament: 

"It  Is  my  will  that  the  house  and  land 
which  I  occupy  at  Gardiner  should  be  a  part 
of  the  legacy  of  seven  thousand  dollars  which 
I  have  bequeathed  for  the  benefit  of  the 
diocese,  and  should  be  estimated  at  not  less 
than  four  thousand  dollars  In  making  up  the 
same ;  but  that  it  shoufd  not  be  transferred, 
but  should  be  the  property  of  my  wife,  and, 
in  the  event  of  her  decease,  of  my  daughter, 
so  long  as  either  of  them  shall  continue  to 
occupy  it  as  a  residence.  It  is  also  my  will 
that  the  mortgage  to  me  from  Emma  3.  Lord, 
if  unpaid  at  the  time  of  my  decease,  should 
be  included  In  the  said  legacy,  as  a  part  of 
tbe  payment  of  the  same. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  twelfth  day  of  March, 
in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  sixty-four. 

"George  Burgess    [L.  8.] 

"Signed  and  sealed,  and  declared  to  be  a  cod- 
icil to  bis  last  will  and  testament,  by  George 
Burgess,  in  presence  of  us,  who  at  his 
request,  in  his  presence  and  In  the  presence 
of  each  other,  have  subscribed  our  names  as 
witnesses  thereto. 

"Daniel  Nutting. 
"William  Cooper. 
"Nathan  B.   Norton." 

Argued  before  8TR0UT,  SAVAGE,  POW- 
ERS, PBABODT.  and  SPEAR,  JJ. 

Aaron  H.  Latham  and  Bird  &  Bradley, 
for  plalntlfF.  H.  Charles  Royce,  for  defend- 
ants Burgess  and  others.  Anthoine  ft  Talbot, 
for  defendants  Stoors  and  others. 

POWERS,  J.  Bill  to  obtain  tbe  construc- 
tion of  the  last  will  and  testament  of  George 
Burgess,  late  of  Gardiner.  The  will  was  ex- 
ecuted January  8,  1861,  and  the  testator  died 
April  23,  1866.  After  providing  for  the  pay- 
ment of  certain  legacies  the  will  contained 
the  following  paragraph  in  relation  to  tbe 
residue  of  bis  estate : 

"I  give  tbe  residue  of  my  estate,  real,  and 
personal,  in  trust  to  my  said  brothers,  Fred- 
erick Burgess  and  Alexander  Burgess,  with 
authority  to  sell,  change,  and  reinvest  tbe 
same  at  their  discretion;  and  I  hereby  ap- 
point that  they  shall  hold  the  same  in  trust 
for  my  dear  wife  and  for  my  beloved  daugh- 
ter, Mary  Georglana  Burgess,  as  follows: 
Tbe  whole  income  to  be  paid  to  my  dear  wife, 
if  she  should  survive  and  remain  unmarried, 
till  my  daughter  shall  attain  the  age  of  23 ; 
and  should  my  daughter  be  removed  by  death 
before  that  age  and  without  being  married. 
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then  the  whole  tncome  to  be  paid  to  my  dear 
wife  throughoiit  her  own  lifetime. 

"When  my  danghter  shall  attain  the  age 
of  twenty-five,  the  half  of  the  income  to  be 
paid  to  her ;  and  also  to  be  held  in  trust  for 
her  and  nsed  In  her  benefit,  should  my  dear 
wife  any  time  previous  to  her  attainment 
of  that  age,  be  herself  married  a  second  time. 

"Should  my  dear  wife  die  before  my  daugh- 
ter attains  the  age  of  twenty-five,  the  whole 
income  to  be  paid  In  trust  for  my  daughter, 
and  used  In  her  behalf,  till  she  attains  that 
age,  and  then,  to  be  transferred  to  her  with 
her  whole  estate,  and  the  trust  to  ceaae. 

"Should  my  deer  daughter  be  married  and 
depart  this  life  before  the  age  of  twenty-five, 
leaving  issue,  thai  a\  her  death  the  half  of 
the  estate  hereby  bequeathed  to  the  said 
trustees  to  become  vested  in  such  issue.  If 
my  dear  wife  should  still  be  living;  and  If 
not,  the  whole  to  pass  to  such  issue  and  the 
trust  to  ceaSe. 

"Should  my  dear  daughter,  married  or  un- 
married, attain  the  age  of  twenty-flve,  half 
the  income  to  be  paid  to  ber,  and  half  to  her 
mother,  till  the  death  of  the  one  or  the  other ; 
and  then  and  thereupon — 

"Should  my  daughter  survive  her  mother, 
the  whole  estate  to  vest  In  ber,  and  the  trust 
to  cease;  and 

"Should  my  dear  wife  survive  our  daugh- 
ter, she  dying  without  issue,  the  whole  in- 
come to  be  paid  to  my  dear  wife  during  her 
lifetime,  and  at  ber  death,  the  estate  to  be 
divided  Into  two  equal  parts;  one  of  which 
shall  be  transferred  to  such  charitable  or  re- 
ligions'purposes  as  she  may  direct  or,  if 
she  make  no  direction,  then  to  the  trustees 
aforesaid  of  the  fund  for  the  support  of  the 
episcopate  of  the  diocese  of  Maine,  to  con- 
stitute a  fimd  for  the  assistance  of  mission- 
aries and  other  clergymen  of  the  said  diocese, 
and  to  be  applied  under  the  direction  of  the 
bishop  and  standing  committee,  especially 
for  the  relief  of  the  sick,  infirm,  or  aged  cler- 
gymen in  the  said  state,  without  reenrd  to 
any  division  of  the  diocese;  and  the  other 
half  to  be  divided  equally  amongst  the 
grandchildren  of  my  deceased  father. 

"Should  my  dear  wife  survive  our  daugh- 
ter, she  leaving  issue,  then  at  the  death  of 
my  wife,  the  remnlnlnp  half  of  the  estate  to 
pass  to  such  Issue,  and  the  tmst  to  ceqse." 

Mary  Georglana  Burgess  died  May  1,  1873, 
before  reaching  the  age  of  25  years  and  witF- 
out  Issue.  Sophia  K.  Burgess  died  July  7, 
inot  never  having  remarried.  leaving  a  will 
which  has  been  duly  probated  containing  the 
following  paragraph; 

"Whereas  by  the  last  will  of  my  husband 
I  am  authorized,  In  the  event  which  had 
happened  of  the  death  without  issue  and  be- 
fore me  of  my  daughter,  to  dispose  for  such 
charitable  or  religious  purposes  as  I  may 
direct  of  one-half  of  the  trust  fund  by  his 
Bald  will  established:  Now,  thereforie,  I 
hereby  direct  that  said  one-half  of  said 
trust  fond  shall  be  transferred  and  paid  over 


to  the  trustees  of  diocesan  funds  Ib  the 
diocese  of  Maine,  a  corporation  organized 
xwAer  the  laws  of  the  state  of  Maine,  to  be 
held  by  it  for  the  purposes  of  the  Burgeae- 
Neely  Endowment  or  Memorial  Fund." 

At  the  time  of  the  testator's  death  there 
were  15  living  grandchildren  of  his  deceas- 
ed father.  At  the  time  of  the  daughter'^ 
death  13  of  these  were  living  and  one  ad- 
ditional grandchild,  Christina  Burgess  Royce, 
had  been  bom.  Upon  the  death  of  the  wife,, 
there  were  8  living  grandchildren  of  the  de- 
ceased father  of  the  testator  of  whom  said 
Christina  Burgess  Royce  was  one. 

The  following  questions  are  asked  of  the 
court: 

"First  Shall  the  trustee  pay  over  one-half 
of  the  trust  fund  to  the  trustees  of  the 
diocesan    funds   In   the   diocese   of    Maine? 

"Second.  Shall  the  trustee  pay  over  eme- 
half  of  the  trust  fund  to  the  grandchildren 
of  Thomas  Burgess,  the  deceased  father  of 
the  testator,  who  were  living  at  the  time  of 
the  death  of  the  testator  April  23,  1866,  and 
to  the  legal  representatives  of  such  of  said 
grandchildren  as  have  since  deceased,  and  If 
BO,  in  what  proportions,  per  stirpes  or  p^ 
capita? 

"Third.  Shall  the  trustee  pay  over  one-^ 
half  of  the  trust  fund  to  the  grandchildren 
of  Thomas  Burgess,  the  deceased  father  of 
the  testator,  who  were  living  at  the  time  of 
the  death  of  Mary  Georglana  Burgas,  May 
1,  1873,  and  to  the  legal  representatives  of 
such  said  grandchildren  as  have  since  de- 
ceased, and  if  so,  in  what  proportions,  per 
stirpes  or  per  capita? 

"Fourth.  Shall  the  trustee  pay  over  one- 
half  of  the  trust  fund  to  the  grandchildren 
of  Thomas  Burgess,  the  deceased  father  of 
the  testator,  who  were  living  at  the  time  of 
the  death  of  Sophia  K.  Burgess,  July  7, 
1904,  and  If  so,  in  what  proportions  per 
stirpes  or  per  capita?" 

It  will  be  seen  from  the  facts  above  stat- 
ed that  of  the  many  contingencies  provided 
for  in  the  will  only  one  happened,  viz.: 
The  death  of  the  testator's  daughter  with- 
out issue  before  the  death  of  his  wife.  It 
is  therefore  with  the  conatruction  of  only  the 
next  to  the  last  paragraph  above  quoted 
from  bis  will  that  we  have  to  do ;  the  other 
part&  of  the  will  being  of  Importance  simply 
as  they  may  help  to  reveal  the  intention  of 
the  testator,  and  thus  throw  light  upon  that 
part  a  construction  of  which  is  sought 

If  Sophia  K.  Burgess  survived  her  daugh- 
ter, she  dying  without  Issue,  then  at  the  death 
of  said  Sophia,  the  estate  was  to  be  divided 
in  two  equal  parts,  one  of  which  was  to  be 
transferred  to  such  charitable  or  religious 
purposes  as  she  might  direct  This  gave  her 
a  power  of  testamentary  disposition  ova: 
one-half  of  the  estate,  subject  only  to  the 
limitation  that  It  must  be  exercised  for 
charitable  or  religious  purposes.  The  dis- 
position of  this  part  of  the  estate  In  her  wlU 
was  In  strict  conformity  to  the  power  con- 
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lerred,  and  the  first  question  is  answered 
In  the  affirmative. 

The  gift  of  tbe  other  iialf  of  the  estate  is 
to  a  class,  and  tbe  answer  to  the  remaining 
■qnestions  depends  upon  the  time  at  which 
the  class  Is  to  be  ascertained.  Many  general 
rules  of  construction  are  invoked,  that  the 
law  favors  the  early  vesting  of  estates,  that 
the  will  speaks  from  the  death  of  tbe  testator, 
and  that  In  case  of  contingent  remainders 
the  estate  vests  upon  the  happening  of  the 
-contingency.  The  estate  bequeathed  to  the 
grandchildren  was  a  contingent  remainder, 
and  its  vesting  was  suspended  until  the  hap- 
pening of  the  contingency.  Tbe  law  favors 
the  early  vesting  of  the  estate  when  such  con- 
struction will  not  defeat  the  intent  of  tbe 
testator  as  expressed  In  the  will.  In  this 
-case  a  contrary  intention  is  shown.  By  tbe 
terms  of  the  will  if  the  testator's  wife  died 
t>efore  bis  daughter  attained  the  age  of 
25,  then,  upon  his  daughter  arriving  at  that 
age,  the  whole  estate  was  to  be  transferred 
to  her,  and  the  trust  to  cease.  Again,  if 
the  daughter  died  before  the  age  of  25,  leav- 
ing issue,  then  at  her  death  one-half,  and 
If  the  wife  was  not  living,  the  whole  of  the 
-estate  was  to  vest  in  such  issue  and  tbe 
trust  to  cease.  Still,  again,  if  the  daughter 
survived  tbe  mother,  the  whole  estate  was 
to  vest  in  her,  and  the  trust  to  cease.  In 
any  of  these  contingencies  tbe  grandchildren 
of  tbe  testator's  deceased  father  received 
nothing.  A  remainder  is  contingent  when  so 
limited  as  to  take  effect  upon  an  event  which 
may  never  happen.  Woodman  v.  Woodman, 
S9  Me.  128,  85  Atl.  1037;  Hunt  v.  Hall,  87 
Me.  363.  The  only  event  in  which  the  grand- 
children were  to  share  in  tbe  fund  was  in 
case  the  testator's  daughter  died  before  at- 
taining tbe  age  of  26,  witbout  issue,  and  bis 
wife  survived  her.  This  even  might  never 
happen  and  the  remainder  was  contingent 
The  estate  did  not  vest,  therefore,  in  the 
grandchildren  at  the  testator's  decease.  It 
was  the  death  of  the  testator's  daughter, 
under  the  conditions  Just  named,  which  first 
made  it  certain  that  any  part  of  the  estate 
■would  come  to  tbe  grandchildren. 

These  rules  Invoked  must  be  considered  with 
reference  to  this  particular  will.  What  does 
the  will  say,  and  what  is  the  testator's  in- 
tention expressed  in  the  will?  It  is  at  the 
death  of  the  testator's  wife  that  the  estate 
is  to  be  divided  and  one-half  of  it  to  be  dis- 
tributed among  the  grandchildren  of  bis  de- 
ceased father.  The  testator  must  have  had 
In  mfnd  those  who  answered  to  that  descrip- 
tion at  the  time  of  tbe  distribution.  He  was 
speaking  of  tbe  grandchildren  of  his  deceas- 
•ed  father  not  at  the  time  of  his  own  death, 
not  at  the  time  of  the  death  of  bis  daugbter, 
t)Ut  at  tbe  time  of  bis  wife's  death.  "At 
Iter  death,"  he  says  the  division  is  to  be  made. 
There  are  in  the  will  no  words  importing  a 
gift  to  his  father's  grandchildren,  except  in 
tbe  direction  to  make  tbe  division  among 
«bem  at  the  time  of  his  wife's  death.    His 


language  must  refer  to  that  time,  tbe  time 
when  the  division  is  to  be  made.  Nowhere 
in  the  will  Is  any  mention  made  of  tbe 
heirs  or  legal  representatives  of  such  grand- 
children, nor  are  they  themselves  named  even 
as  a  class,  except  in  tbe  direction  to  divide 
one-half  the  estate  among  them  after  tbe 
death  of  both  bis  daughter  and  his  wife. 
If  tbe  estate  vested  at  tbe  death  of  the 
daughter  before  arriving  at  the  age  of  25, 
without  issue,  her  mother  surviving  her,  then 
tbe  estate  so  vesting  was,  not  only  heritable, 
but  transmissible  and  devisable.  It  might 
Iiappen  thus  that  a  large  portion  of  tbe  es- 
tate would  at  the  time  of  the  division  go,  not 
to  the  grandchildren  of  the  testator's  father, 
but  to  their  husbands  or  wives  or  devisees, 
strangers  in  blood  to  both  the  testator  and 
his  father.  We  find  nothing  In  the  will  to 
lead  us  to  infer  that  such  a  result  was  within 
tbe  contemplation  of  the  testator  or  ever  in- 
tended by  him.  The  conclusion  is  strength- 
ened by  the  fact  that  while  the  will  contains 
careful  provision  for  tbe  testamentary  dis- 
position of  one-half  of  the  estate  by  the  tes- 
tator's wife  before  the  division  of  tbe  estate, 
no  such  power  is  given  to  the  grandchildren. 

"When  a  legacy  Is  made  to  a  class  as 
•grandchildren,'  and  there  is  by  tbe  will  a 
postponement  of  the  division  of  the  legacy 
until  a  period  subsequent  to  the  testator's 
death,  everyone  who  answers  the  description, 
so  as  to  come  within  that  class  at  the  time 
fixed  for  the  division,  is  entitled  to  share, 
but  no  others.  By  this  rule  the  heirs  of  a 
grandchild,  who  was  living  at  the  death  of 
the  testator,  but  who  died  before  the  time 
fixed  for  distribution,  will  take  nothing;  but 
an  after-t>om  grandchild,  if  living  at  tbe 
time  of  the  distribution,  will  share."  Web- 
ber V.  Jones,  04  Me.  429,  47  Atl.  903.  There 
is  nothing  In  the  will  under  consideration  to 
show  a  contrary  intention.  In  fact,  tlie  rule 
laid  down  In  Webl>er  v.  Jones,  seems  to  ex- 
actly express  the  testator's  intention  in  this 
case. 

In  Hale  v.  Hobson,  167  Mass.  399,  45  N. 
B.  914,  it  Is  said:  "The  testator  provides 
for  his  widow  and  children  and  grandchil- 
dren, and  gives  various  legacies  and  life  an- 
nuities, and  then,  contemplating  that  a  por- 
tion of  his  estate  remains  undisposed  of,  and 
looking  forward  to  tbe  time  when  the  last  life 
annuity  shall  have  ceased  and  the  residue 
be  free  for  distribution,  he  directs  his  trus- 
tees then  to  divide  the  residue  and  tbe  re- 
mainder with  its  accumulated  interest  equal- 
ly among  his  grandchildren.  What  grand- 
children? It  seems  to  us  more  reasonable  to 
suppose  that  the  grandchildren  at  tbe  time  of 
distribution  are  intended  than  the  grand- 
children living  at  bis  death.  It  is  true  that 
there  are  no  words  of  survivorship,  but  It  Is 
as  if  the  testator  took  bis  stand  at  the  time 
of  the  death  of  the  last  life  annuitant  and 
said :  'I  direct  tbe  remainder  and  Its  accumu- 
lations to  be  divided  amongst  my  grand- 
children,' In  which  case  no  words  of  surviv- 
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orshlp  would  be  necessary,  and  those  living 
tben  would  take."  Tbls  language  Is  used  In 
Eager  ▼.  Whitney,  16S  Mass.  463,  40  N.  B. 
1046:  "There  Is  no  gift  to  the  legal  repre- 
sentatlTes,  Independently  of  the  direction  of 
the  trustees  to  pay  over  to  them  In  the  year 
1901.  The  time  is  thus  annexed  to  the  gift 
It  Is  a  legacy  given  as  of  that  year.  An  ar- 
bitrary date  is  fixed,  at  which  the  trust  is 
to  end,  and  the  property  to  be  paid  over. 
The  form  of  the  expression  nsed  may  not  be 
necessarily  conclusive,  but  it  has  a  tendency 
to  show  that  the  gift  was  to  those  who  should 
then  be  his  legal  representatives."  See,  also. 
In  re  Brown's  Estate,  86  Me.  572;  Clark  v. 
Cammann,  160  N.  T.  815,  54  N.  E.  709;  Mat- 
ter of  Baer,  147  N.  T.  348,  41  N.  E.  702;  Mat- 
ter of  Crane,  164  N.  T.  71,  58  N.  E.  47;  Mc- 
Lain  V.  Howald,  120  Mich.  274,  79  N.  W.  182, 
77  Am.  St  Rep.  687;  Jones  v.  Colbeck,  8  Ves. 
Jr.  88;  Mitchell  v.  Mitchell,  78  Conn.  303,  47 
Atl.  325;  Clark  v.  Shawen,  190  111.  47,  60  N. 
E.  116.  We  therefore  answer  the  second 
and  third  questions  in  the  negative. 

The  will  provides  that  the  division  shall 
be  among  the  grandchildren  equally.  In  an- 
swer to  the  fourth  question  the  trustee  is 
directed  to  pay  over  one-half  of  the  trust 
fund  to  the  grandchildren  of  Thomas  Bur- 
gess the  deceased  father  of  the  testator,  who 
were  living  at  the  time  of  the  death  of  So- 
phia E.  Burgess,  July  7,  1904,  and  such  divi- 
sion among  them  is  to  be  made  per  capita. 

Costs,  including  reasonable  counsel  fees,  to 
be  paid  all  parties  by  the  trustee  and  char- 
ged in  his  account 

Decree  accordingly. 


COTE  y.  LETBRNBAD. 

(Supreme  Judicial  Court  of  Maine.    Dec.  20, 
1905.) 

1.  Real  Aoiioh— Lachbb. 

The  owner  of  land  la  not  obliged  to  begin 
an  action  for  its  recovery  as  soon  as  he  is  aware 
of  the  defendant's  occupation. 

2.  Saio!— Rbcovebt  of  Rbhts  and  Pbofits. 

That  the  plaintiff  in  a  real  action  waa 
aware  of  the  defendant's  oocopation  of  hi* 
land,  and  made  no  objection  until  b^inning  his 
suit,  does  not  bar  bis  claim  for  rents  and 
profits ;  they  Itaving  been  duly  demanded  in  the 
action. 
(Official.) 

On  Motion  from  Supreme  Judicial  Court, 
Aadroscoggin  County. 

Action  by  Agnes  Cote  against  Arsene,  A. 
Leterneau.  On  motion  by  defendant  Over- 
ruled. 

Real  action,  wherein  the  plaintiff  demand- 
ed against  the  defendant  the  possession  of 
certain  real  estate  situate  in  Auburn,  Me. 
The  plaintiif  also  claimed  rents  and  profits 
for  the  use  of  the  demanded  premiseB  wliile 
in  the  possession  of  the  defendant  Plea, 
the  general  Issue,  nul  disseisin,  and  also  a 
brief  statement  of  special  matter  of  defense 
as  follows :  "And  the  defendant  says  he  baa 
done  notliing  to  in  any  way  Interfere  with 


the  rights  of  the  plaintifF  in  and  to  the  landr 
hut  may  have  trespassed  technically  upon 
her  land,  but  that  he  has  committed  no  dam- 
age thereby."  No  disclaimer  waa  filed  by 
the  defendant 

Verdict  for  plaintiff,  and  damages  assessed, 
at  177.26.  Defendant  then  filed  a  general 
motion  for  a  new  trial. 

Argued  before  EMERT,  STROtJT,  SAV- 
AGE, PEABODY,  and  SPEAR,  JJ. 

Oakee,  •Pulsifer  &  Ludden,  for  plaintiff. 
McOilliduddy  &  Morey,  tor  def mdant 

BMERY,  J.  The  only  question  of  law  pre- 
sented  by  this  motion  is  whether,  upon  the 
evidence,  the  defendant  was  liable  for  rents 
and  profits ;  they  having  be«i  demanded  in. 
the  declaration  and  assessed  by  the  Jury. 
The  demanded  land  was  a  strip  five  feet  wide, 
which  tlie  plaintiff  had  annexed  to  a  lot  pre- 
viously mortgaged.  Her  title  to  the  lot 
mortgaged  came  through  the  mortgage  to  the 
defendant,  who  supposed  the  five-foot  strii^ 
was  included  in  the  mortgage,  and  entered 
into  occupation  of  it  He  built  a  bam  par- 
tially over  it,  but  was  allowed  to  remove  it,, 
and  did  so.  He  pleaded  the  general  issue,, 
nul  disseisin,  to  this  real  action  but  made- 
no  actual  contest  on  the  question  of  title, 
and  does  not  object  to  the  verdict  on  that 
question,  but  only  on  the  question  of  rents 
and  profits.  There  was  uncontradicted  evi- 
dence that  the  plaintiff  was  aware  of  Us  oc- 
cupation, but  did  not  demand  any  rent  nor- 
make  any  objection,  until  she  brought  this 
action. 

Upon  this  evidence  we  see  no  reason  wliy- 
the  defendant  is  not  liable  for  the  rents  and. 
profits  of  this  strip  for  the  time  he  occnpied 
it  within  six  years  I>efare  the  date  of  the  writ, 
assuming  ttiat  the  strip  would  have  yielded, 
rents  and  profits.  He  was  in  occupation 
claiming  title,  and  had  thereby  disseised  tlie- 
plaintiff.  She  was  not  bound  to  regain 
seisin  at  once  by  suit  or  by  entry.  When, 
she  did  assert  her  title  by  tliis  suit,  be  did 
not  disclaim,  but  pleaded  nul  dlss^sin.  It 
turns  out  that  she  was  entitled  to  the  strip,, 
and  hence  to  such  rents  and  profits  as  it 
should  have  yielded  daring  liis  occupation. 
It  is  only  Just  that  he  should  hand  them  over. 
The  injury  caused  her  by  his  disseisin  is 
not  fully  compensated  until  that  is  done. 

Of  course,  there  may  be  cases  where  a. 
plaintiff  in  a  real  action  may  be  estopped  in 
equity,  and  even  in  law,  from  recovering 
rents  and  profits,  such  as  the  case  of  Jewell 
V.  Harding,  72  Me.  124,  cited  by  defendant 
In  that  case  the  defendant  had  a  title  good  In^ 
equity,  derived  directly  from  the  plaintiff,  a 
title  wtiich  the  plaintiff  was  bound  and  could 
be  compelled  to  make  good  in  law.  He  prac- 
tically put  the  defendant  in  possession  under 
tliis  title.  It  was  properly  held  that  he  could 
not  recover  rents  and  profits.  In  this  case  the 
plaintiff  is  not  claiming  any  improvements 
made  by  the  defendant  with  her  knowledge. 
He  was  allowed  to  remove  them.    The  estop- 
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pel  upon  her.  If  any,  does  not  extend  to  rents 
and  profits. 

The  defendant,  besides  the  general  Issne, 
pleaded,  by  way  of  brief  statement,  that  he 
bad  "done  nothing  in  any  way  to  interfere 
with  the  rights  of  the  plaintiff  in  and  to  the 
land,  bat  may  have  trespassed  technically 
apon  her  land,  bnt  that  be  has  committed 
no  damage  thereby."  This  was  not  a  dis- 
claimer of  the  demanded  land,  nor  any  part 
of  it  His  plea  of  the  general  issne  still 
stood  as  an  admission  of  his  possession  and 
a  denial  of  the  plaintiff's  title.  The  action 
was  tried  upon  that  Issue.  Recovery  of  rents 
and  profits  follow. 

The  defendant  urges  that  the  amount  as- 
sessed by  the  Jury  for  rents  and  profits 
was  far  too  large..  We  must  assume  they 
w«re  instructed  to 'make  the  proper  deduc- 
tions, and  to  award  only  "the  clear  annnal 
Talae  of  the  premises,  while  be  was  in  pos- 
session," after  such  deductions.  Though  the 
amount  awarded  seems  large  to  ns,  it  is  not 
so  large  as  to  convince  ns  that  the  Jury 
clearly  wred.  We  think  the  motion  must 
be  overmled  upon  both  questions. 

Motion  overmled. 

Judgment  on  the  verdict 


COPP  V.  MAINE  CENT.  R.  00. 

(Snoreme  Judicial  Court  of  Maine.    Dec.  19, 
1905.) 

1.  Rauaoads— Neolioxkos— Tbxspasserb  on 
Railboad  Tback. 

That  a  railroad  company  does  not  piosecnte 
persona  walking  upon  its  railroad  track  between 
crossings  and  stations.  In  violation  of  Rev.  Bt 
c  52,  8  77,  does  not  anthorixe  persons  to  so  use 
its  tracks. 

2.  SAia. 

Persona  walking  upon  railroad  tracks  are 
bound  to  apprehend  that  locomotives  may  be 
swiftly  approaching  at  any  time,  and  are  bound 
to  be  continually  on  the  watch  for  them,  and  to 
leave  the  track  in  season  to  avoid  collision  with 
them. 

[Eid.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  ii  1285,  1305.] 

8.  Samk— Neouokkok  of  Broinkxb. 

Engineers  running  locomotives  are  not 
bound  to  stop,  or  even  decrease  the  speed  of  the 
locomotive,  merely  because  they  see  persons 
walking  npon  the  track.  They  may  ordinarily 
assume  that  snch  i>er8ons  have  made  themselves 
aware  of  the  approach  of  the  locomotive  and 
will  seasonably  leave  the  track  for  its  free  pas- 
sage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  If  1276,  1279,  1280.] 

4.  Same. 

If  such  engineer  makes  all  possible  effort 
to  stop  the  locomotive  as  soon  as  be  has  reason 
to  bdleve  that  a  person  walking  upon  the  track 
is  in  fact  not  aware  of  the  approach  of  the  lo- 
comotive, he  is  not  guilty  of  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  M  127^  1279.] 

5.  SaXC— EVIDEKCB. 

In  this  case  the  engineer,  besides  the  custom- 
ary whistles  at  crossings,  blew  sharp  warning 
whistles  as  be  approached  the  plaintiff,  who  was 
walking  on  the  outside  of  the  left  rail.  He  also 
shut  off  steam,  but  let  the  locomotive  drift  ex- 


pecting the  plaintiff  would,  at  the  last  step  off 
out  of  the  w»  of  the  locomotive.  As  soon  as 
it  became  evident  to  him  that  the  plaintiff 
might  not  do  so,  he  did  all  he  could  to  avoid 
running  upon  her,  but  without  avail.  He  was 
not  guilty  of  negligence  In  not  sooner  appre- 
hending sue  would  not  leave  the  track. 

[Ed.  Note. — For  cases  in  i>oint,  see  voL  41, 
Cent  Dig.  Railroads.  U  1276,  1279.] 

(OfBdal.) 

Report  from  Supreme  Judicial  Court;  Som- 
erset County. 

Action  on  the  case  by  Iillllan  O.  Copp 
against  the  Maine  Central  Railroad  Company 
to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  and  caused  by  the 
alleged  negligence  of  the  defendant  by  one 
of  its  servants,  a  locomotive  engineer.  Tried 
at  the  March  term,  190S,  of  the  Supreme  Judi- 
cial Court  Somerset  county.  Plea,  the  gen- 
eral issue.  At  the  conclusion  of  the  evidence 
the  case  was  reported  to  the  law  court  for 
decision  npon  so  much  of  the  evidence  as  waa 
competent  and  legally  admissible.  Judgment 
for  defendant 

Argued  before  EMERY,  STROUT,  SAV- 
AGE, POWERS,  PEABODY,  and  SPEAR,  JJ. 

S.  W.  Gould  and  Fred  F.  Lawrence,  for 
plaintiff.  Nathan  &  Henry  B.  Cleaves,  Ste- 
phen C.  Perry,  White  &  Carter,  and  Walton 
&  Walton,  for  defendant 

EMERY,  J.  While  the  plaintiff,  a  woman 
28  years  old,  was  walking  along  on  the  de- 
fendant company's  railroad  track  on  her  way 
to  visit  a  friend,  she  was  overtaken  and  In- 
jured by  a  locomotive  operated  by  the  defend- 
ant In  the  regular  course  of  Its  business  at 
that  place.  She  did  not  look  behind  her,  nor 
take  any  other  measures  to  become  apprised 
of  the  approach  of  trains  or  locomotives, 
though  she  was  aware  that  the  track  where 
she  was  walking  was  used,  not  only  for  the 
passage  of  regular  trains,  but  also  for  shifting 
cars,  making  up  trains,  etc. 

To  extricate  herself  from  the  position  of  a 
trespasser  upon  the  track,  she  showed  that 
other  persons  frequently,  and  even  habitually, 
walked  upon  the  track  at  that  place 'without 
being  forbidden  by  the  defendant  company. 
This  however  did  not  give  her  any  right  to 
walk  on  the  track.  Not  only  was  the  rail- 
road company  entitled  to  the  exclusive  use  of 
Its  track  between  crossings  and  stations,  as 
this  place  was,  but  she  was  forbidden  by 
statute  to  walk  upon  It  Rev.  St  c.  52,  {  77. 
That  the  defendant  company  did  not  prose- 
cute violators  of  this  statute  did  not  legalize 
her  act  nor  protect  her  from  Its  consequences. 

To  relieve  herself  from  the  Inference  of 
gross  carelessness  on  her  part  she  says  she 
was  walking  on  the  outside  of  the  left-hand 
rail,  and  thought  she  was  walking  far  enough 
from  It  to  be  out  of  danger.  Her  opinion  that 
she  was  in  no  danger  does  not  alter  the  pat- 
ent fact  that  she  had  voluntarily  placed  her- 
self, and  was  voluntarily  remaining.  In  a  posi- 
tion conspicuously  fraught  with  imminent 
danger.    She  says  she  was  hard  of  bearing, 
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but  tbat  T»y  (act  made  It  all  the  more  reck- 
less for  her  to  walk  on  the  track. 

Finally  she  claims  that,  however  great  her 
own  negligence.  It  was  past  and  over  before 
the  locomotive  struck  her,  and  hence  was  no 
part  of  the  proximate  cause  of  the  colli- 
sion and  her  Injnry;  that  the  engineer  was 
negligent  In  not  stopping  the  locomotive,  as 
be  might  have  done  after  he  saw  bee  and 
before  be  reached  her;  tbat  her  negligence 
was  anterior  to  his,  and  hence  his  was  the 
sole  proximate  cause  of  the  injury. 

Of  course,  even  If  she  were  a  trespasser, 
the  defendant  company's  servants  could  not 
lawfully  disregard  her  presence  on  the  track, 
and  recklessly  run  over  her,  but  even  If  she 
were  a  licensee,  as  she  claims,  they  owed  her 
no  special  duty  of  care  such  as  they  owed  to 
those  whose  right  or  duty  It  was  to  be  on  the 
track. 

It  Is  common  knowledge  that  people  fre- 
quently walk  on  railroad  tracks,  and,  if  loco- 
motive engineers  were  bound  to  stop  or  de- 
crease speed  every  time  they  saw  a  person 
on  the  track,  the  operation  of  the  railroad 
would  be  greatly  hindered,  to  the  detriment  of 
the  public.  It  Is  also  common  knowledge 
that  persons  thus  walking  on  railroad  tracks, 
and  aware  of  the  approach  of  a  locomotive, 
will  often  remain  on  the  track  until  the  loco- 
motive is  within  a  few  feet  of  '^em  before 
they  step  aside. 

In  this  case  the  engineer  could  rightfully 
assume  that  the  plaintiff  was  of  ordinary  In- 
telligence, that  she  was  aware  of  the  danger 
of  her  position,  that  she  would  exercise  the 
care  due  in  such  a  position,  that  she  would 
aeasonably  look  or  listen  for  trains  and  loco- 
motives, and  seasonably  step  out  of  their  way. 
He  had  given  the  usual  warning  signals,  loud 
-enough  for  the  neighborhood  to  hear  distinct- 
ly. He  even  shut  off  steam,  and  let  the  loco- 
motive drift,  when  he  saw  she  did  not  step 
off  at  once.  As  she  was  on  the  left  of  the 
track  and  he  on  the  right,  he  supposed  she 
had  stepped  off,  and,  when  it  was  seen  by  the 
fireman  on  the  left  tbat  she  bad  not,  it  was 
too  late  to  prevent  the  collision,  though  every 
reasonable  effort  was  made  to  do  so.  In  all 
this  there  is  no  evidence  that  the  engineer 
was  negligent 

The  plaintiff,  however,  claims  that  a  high 
bank  of  snow  at  her  left,  formed  by  railroad 
snowplows,  prevented  her  stepping  aside,  and 
that  the  engineer  should  have  known  it  The 
evidence  does  not  support  that  theory.  She 
did  not  try  to  step  aside,  and  it  is  not  estab- 
lished that  she  could  not,  much  less  that  the 
engineer  should  have  known  that  she  could 
not 

The  case  is  similar  in  principle  to  the  case 
Garland  v.  Maine  Central  R.  R.  Co.,  85  Me. 
619,  27  Atl.  615.  There  the  plaintiff.  In  driv- 
ing a  loaded  team  across  the  railroad  track 
at  a  highway  crossing,  became  stuck  on  the 
crossing.  The  engineer  saw  the  team,  and 
even  saw  It  was  not  moving,  but  did  not  then 
proceed  to  stop  his  train.    As  soon  as  he  saw 


that  the  team  could  not  be  moved,  be  did  all 
he  could  to  stop  bis  train,  but  it  waa  too  late 
to  avoid  the  coUlslon.  It  was  held  that  tliere 
was  no  evidence  of  his  negligence;  tbat  he 
was  not  in  fault  in  not  soonw  comprehend- 
ing that  the  plaintiff  would  haul  a  load  on  the 
crossing  he  could  not  haul  off.  So,  in  the 
case  now  at  bar,  we  hold  that  the  engineer 
was  not  in  fault  in  not  sooner  comprehending 
tbat  for  any  reason  the  plaintiff  would  not 
at  last  step  aside. 

We  base  our  decision  on  the  absence  of  suf- 
ficient evidence  of  negligence  on  the  part  of 
the  engineer,  and  hence  have  no  occasion  to 
determine  whether  the  paintilTs  negligence 
was  contributory. 

Judgment  for  the  defendant 


HORNER   et  al.  v.  BELL   et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  10,  1906.) 

1.  Canceixatioh  or  iNSxauiuifTS  —  Fraud 
AMD   Undus  Injsxoenck  —   Plkadinos   — 

RXQUIREMENTS  OF  AHBWEB. 

Where,  in  a  suit  to  set  aside  deeds  executed 
by  a  deceased  grantor,  the  bill  alleged  that  the 
grantor,  at  the  time  of  the  execution  of  the  deeds, 
was  old,  infirm  in  body  and  mind,  and  unfit  to 
transact  any  business ;  tbat  defendants  took  ad- 
vantage of  her  Incapacity,  and  induced  her  by 
fraud  and  undue  influence  to  execute  the  deeds, 
and  the  exhibits,  consisting  of  copies  of  the 
deeds,  showed  tbat  the  grantor  conveyed  away 
all  of  her  property,  without  reservation,  for  a 
nominal  consideration;  that  in  making  the  dis- 
position of  all  her  property  none,  was  granted 
to  her  son,  and  a  comparatively  insignificant 
part  was  given  to  her  grandchildren  and  a 
daughter;  that  the  bulk  of  the  property  was 
granted  to  a  son-in-law;  and  that  the  property 
disposed  of  had  been  conveyed  to  the  grantor 
by  her  husband,  whose  children  and  grand- 
children received  such  small  consideration,  and 
without  suggesting  a  reason  for  the  disposition 
made — defendants  were  required  by  their  an- 
swers to  meet  the  charges  with  a  fuU  and  direct 
statement  of  all  the  facts  within  their  knowledge 
connected  with  the  execution  of  the  deeds. 

2.  Deeds— VAUDrrr—BuBDEM  or  Pboof. 

In  a  suit  to  set  aside  deeds  executed  by  a 
deceased  grantor,  the  evidence  showed  that  the 
grantor  had  lived  with  defendants,  her  daughter 
and  son-in-law,  for  30  years ;  tbat  the  bulk  of 
the  property  was  conveyed  to  the  son-in-law; 
that  defendants  were  present  with  the  grantor 
at  the  time  of  the  execution  of  the  deeds;  tbat 
for  several  years  before  the  execution  of  the 
deeds  the  grantor  was  an  invalid,  dependent  on 
her  daughter;  that  the  grantor,  at  the  time  of 
the  execution  of  the  deeds,  was  very  IIL  HeU 
to  show  the  existence  of  confidential  relations 
between  the  grantor  and  defendants,  so  as  to 
place  on  the  latter  the  bnrden  of  proving  tliat 
the  deeds  were  the  voluntary  act  of  the  grantor, 
executed  with  full  knowledge  as  to  their  effect 
[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  |§  587-591.J 

8.  Depositions— Bnx  m  EQurrr- Afpkitded 

INTEBBOOATOSIES  —  EVASIVB   ARBWEBB— Ev- 

yECT. 

In  a  suit  to  set  aside  deeds  alleged  to  have 
t)een  procured  by  fraud  and  undue  influence,  a 
special  interrogatory  appended  to  the  bill  asked 
a  defendant  to  state  wnen  and  under  what  cir- 
cumstances the  deeds  came  into  his  possesaion 
or  his  codefendant's.  The  answer  was  that  the 
deeds  were  delivered  to  and  accepted  by  him 
on  the  date  of  their  delivery,  that  the  whole 
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tnnMction  emanated  from  the  frantor  withoot 
any  ■agnation  on  defendant's  part,  and  that 
the  dcMW  were  her  Tolontary  act  The  co- 
defendant  replied  to  the  eame  tnterrotatory  by 
stating  that  the  deeds  were  delivered  to  de- 
fendant by  the  grantor,  and  that  it  was  the 
free  act  of  the  grantor  after  deliberate  consid- 
eration. Held,  that  the  answers  were  evasive 
and  not  entitled  to  consideration,  onder  Code 
Pub.  Oen.  Laws,  art.  16, 1  160,  unleH  sustained 
by  proof  on  the  final  hearing. 

[Ed.  'Safe. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Depositions,  i  272.J 
4.  Dkkds  —  Validitt  —  SurnounoT  or  Bvi- 

OBNCE. 

Evidence  in  a  snit  to  set  aside  deeds  on  the 
ground  that  they  were  not  the  voluntary  act  of 
the  grantor  examined,  and  held  to  Jnstliy  a  de- 
cree setting  them  aside. 

Appeal  from  Olrcalt  Court  No.  2  of  Balti- 
more Olty;  George  M.  Sharp,  Judge.. 

Suit  by  Elizabeth  H.  Bell  and  others 
against  Albert  N.  Horner  and  another.  From 
a  decree  for  plaintiffs,  defendants  appeaL 
Affirmed. 

Argned  before  McSHERRY,  O.  J.,  and 
BRiaOOH,  BOYD,  PAGE,  PEARCB,  JONES, 
SCHBftJOKER,  and  BDRKE,  JJ. 

Charles  F.  Harley,  for  appellants.  Joseph 
B.  Seth,  for  appellees. 

JONES,  J.  This  is  an  appeal  from  a  de- 
cree of  circolt  court  No.  2  of  Baltimore  City, 
which  set  aside  and  annulled  certain  deeds 
to  which  specific  reference  is  made  in  the 
decree,  and  the  nature  and  purport  of  which 
will  appear  in  the  following  statement  of 
the  facts  which  gave  rise  to  the  controversy 
involved  In  the  case:  Elisabeth  B.  Hanunos- 
ler,  a  widow,  and  a  resident  of  the  city  of 
Baltimore,  died  In  that  city  on  or  about 
the  4th  day  of  June,  1902.  In  her  lifetime 
she  had  been  possessed  of  considerable  prop- 
erty, real,  leasehold,  and  personal.  About  a 
wedc  after  her  death,  on  the  13tb  day  of 
June,  1902,  the  deeds  dealt  with  by  the  de- 
cree In  the  case  were  left  for  record  in  the 
clerk's  oflSce  of  the  superior  court  of  Balti- 
more City,  which  was  the  proper  place  for 
such  instruments  to  be  recorded,  by  All>ert 
N.  Homer,  one  of  the  appellants  in  this  case. 
She  left  as  her  heirs  and  next  of  kin  a 
daughter,  Mary  D.  Homer,  one  of  the  appel- 
lants, and  wife  of  her  coappellant,  Albert  N. 
Homer;  a  son,  William  H.  Hammersley ;  and 
two  grandchildren,  Elizabeth  EL  Bell,  and 
George  D.  Hammersley,  the  appellees,  who 
are  the  children  of  a  son  who  predeceased 
her.  The  deeds,  which  are  the  subject  of 
controversy,  four  in  number,  all  purport  to 
have  been  executed  and  adcnowledged  by 
the  deceased,  Elizabetb  B.  Hammersley,  on 
the  29th  day  of  July.  1809,  and  were  all  left 
for  record  by  Homer  on  the  13tb  day  of 
June,  1902,  and  .were  noted  consecutively  as 
having  been  received  at  2:15,  2:16,  2:17,  and 
2:18  o'clock  p.  m.  One  of  them  conveyed  to 
Elizabeth  H.  Bell,  one  of  the  appellees, 
"in  consideration  of  five  dollars  and  other 
good  and  valuable  consUteation,"  a  cvtaln 


leasehold  property  on  Pearl  street  In  the 
dty  of  Baltimore  for  life,  on  condition  "that 
she  promptly  pays  all  necessary  expenses 
on  said  property  within  sixty  days  after 
their  maturity,"  and  If  this  condition  "be 
fulflUed  then  after  the  death  of  the  said 

Elizabeth  Hammersley  Bell to  go  to 

and  become  the  property  of  each  of  the 
children  of  the  said  Elizabetb  Hammersley 
Bell  as  may  be  living  at  the  time  of  her 
death  and  to  the  descendants  of  any  deceased 
child."  But  if  there  shall  be  a  failure  "to 
pay  said  necessary  expenses  within  sixty 
days  after  their  maturity  then  the  property 
[assigned  by  the  deed]  Is  to  Immediately 
vest  in  and  become  the  property  of  Mary  D. 
Homer  wife  of  Albert  N.  Homer  free  of  all 
trusts  and  uses,"  etc.  Another  conveyed  for 
a  Like  consideration  a  certain  other  leasehold 
property  on  Pearl  street,  said  city,  to  George 
D.  Hammersley,  the  other  appellee,  for  life, 
upon  the  same  condition,  that  he  pay  all 
necessary  expenses  within  60  days  after  their 
maturity,  and,  if  this  condition  be  fulfilled,  at 
his  death,  the  property  "to  go  to  and  become 
the  property  of  Mary  D.  Homer  wife  of 
Albert  N.  Homer";  but  upon  a  failure  to 
comply  with  the  said  condition  upon  the  part 
of  the  said  George  D.  Hammersley,  the 
property  was  to  vest  immediately  in  the 
said  Mary  D.  Homer,  "free  of  all  trusts  and 
uses,"  etc.  Another  of  these  deeds  conveyed, 
for  a  like  consideration,  to  the  appellant 
Mary  D.  Homer  "all  of  the  personal  property 
goods  and  chattels  and  {Personalty  contain- 
ed in  the  two  dwelling  houses  108  North 
Green  street  and  2045  North  Fulton  av«ine 
this  [Baltimore]  dty  therein  belonging  to  the 
said  Elizabeth  B.  Hammersley,  to  have  and 
to  hold,"  etc,  "absolutely."  The  foortta  one 
of  the  deeds  in  question  is  a  conveyance  to 
the  appellant  Albert  N.  Horner  In  the  terms 
following:  "In  consideration  of  five  dollars 
and  other  good  and  valuable  consideration 
the  said  Elizabeth  B.  Hammersley  doth 
hereby  grant  assign  and  convey  unto  the 
said  Albert  N.  Homer  his  heirs  personal  rep- 
resentatives and  assigns  all  of  the  real  es- 
tate fee  simple  leasehold,  gronnd  rents  and 
all  other  property  and  evidences  of  debt  due 
of  all  kinds  and  description  not  mentioned 
in  a  personal  property  goods  and  chatiel 
deed  priorly  executed  by  me — this  shall  In- 
clude all  notes  book  accoimts  and  insur- 
ance policies,  and  all  persons  and  corpo- 
rations are  hereby  authorized  to  accept  a 
certified  copy  of  this  paper  as  full  authority 
and  ■  acquittance  to  them,  and  this  paper 
shall  be  a  full  release  to  tbem  as  against 
all  other  claimants  at  law  or  in  equity  the 
purposes  and  Intent  of  the  deed  being  to 
make  an  absolute  grant  of  all  the  estate  (not 
before  deeded)  of  myself  Elizabeth  B.  Ham- 
mersley and  to  indude  all  the  property  deeded 
to  me  by  my  late  husband  David  L.  Hammers- 
ley, deceased,  to  Albert  N.  Homer.  To  have 
and  to  hold  all  of  said  property  to  the  said 
Albert  N.  Homer,  his  belrs  executors  per- 
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sotaal  representatives  and  assigns  wltb  aU 
tbe  right  and  appurtenances  thereto  belong- 
ing," etc. 

The  appellees,  as  soon  as  they  became  aware 
of  tbe  deeds  in  question  having  been  left 
for  record,  filed  the  bill  In  this  case  In  the 
court  below  to  have  them  set  aside  and  an- 
nulled, alleging  that  they  knew  nothing  of 
tbe  said  deeds  "until  they  saw  the  notice 
of  their  having  been  recorded  in  tbe  daily 
newspapers";  that  tbe  deeds  purporting  to 
have  been  executed  to  them  were  never  de- 
livered to  nor  accepted  by  them;  that  tbe 
property  pretended  to  be  conveyed  to  them 
was  subject  to  heavy  ground  rents,  was  in 
a  dilapidated  condition,  was  located  In  a 
part  of  the  city  "which  is  steadily  deteriorat- 
ing in  value,"  and  that  It  was  comparatively 
of  "little  or  no  value,  while  tbe  estate  and 
property  so  pretended  to  be  conveyed  to  the 
said  defendants,  Albert  N.  Homer  and  Mary 
D.  Homer,  Is  of  very  large  quantity  and 
value";  that  tbe  deeds  to  the  appellants  were 
never  legally  delivered  to  them  In  the  life- 
time of  tbe  grantor;  and  that,  if  the  said 
deeds  were  executed  at  all  by  tbe  said  de- 
ceased, they  "were  never  intended  to  take 
effect  in  her  lifetime,  and  are  therefore  null 
and  void."  They  further  charged  that  "Eliz- 
abeth B.  Hammersiey  was  advanced  In  age, 
being  77  years  old,  and  was  not  only  Infirm 
in  body,  but  was  also,  for  a  long  time  before 
ber  death,  and  at  tbe  time  when  said  paper 
writings  are  alleg^  to  have  been  executed, 
enfeebled  and  Impaired  In  mind  to  such  an 
extent  as  to  render  her  unfit  for  the  trans- 
action of  any  business,  and  wholly  Incapable 
of  making  a  valid  deed  or  contract;  that  she 
was  particularly  susceptible  to  Infiuences 
surrounding  her,  and,  residing  with  the  said 
Albert  N.  Homer  and  Mary  D.  Homer,  her 
feebleness  and  incapacity  were  taken  ad- 
vantage of  by  them,  and  she  was  induced, 
influenced,  and  persuaded  by  said  defend- 
ants   ,  through  fraud,  misrepresenta- 
tion, and  undue  Influence  practiced  by  them, 
to  sign  said  paper  writings,"  etc. 

Tbe  question  is  whether,  upon  the  record 
before  us,  these  allegations  of  the  appellees' 
bill  are  so  far  sustained  as  to  Justify  the 
decree  which  is  here  under  review.  .\nd  this 
question  Is  largely  one  of  fact,  as  to  which 
we  are  not  aided  by  any  direct  proof  going  to 
the  charges  made  in  tbe  bill  as  grounds  of 
relief ;  but  tbe  irresistible  Inferences  from  tbe 
disclosures  of  the  record  leave  no  doubt  as  to 
the  propriety  of  the  decree.  In  reaching  our 
conclusions  tbe  testimony  which  has  been 
made  the  subject  of  exceptions  has  been  laid 
out  of  the  case.  It  will  not  be  necessary, 
therefore,  to  notice  these  exceptions  further. 
With  the  bill,  making  the  allegations  that, 
have  been  set  out,  there  were  filed  as  exhibits 
certified  copies  of  the  deeds  assailed;  and 
from  these,  in  connection  with  admitted  facts 
already  recited,  it  appears  that  the  grantor 
in  the  deeds,  Mrs.  Hammersiey,  conveyed 
away,  and  divested  herself  of,  all  of  ber  prop- 


erty of  every  description,  reserving  to  heraelf 
no  part  thereof,  nor  any  Interest  therein; 
that  the  only  specified  consideration  for  this 
was  a  nominal  one ;  that  in  making  this  dis- 
position of  all  of  her  property  none  was  grant- 
ed to  her  only  living  son ;  that  but  a  compar- 
atively insignificant  port  was  granted  to  ber 
grandchildren,  who,  next  to  her  son  and 
daughters,  had  naturally  the  strongest  claim 
upon  her  bounty;  that  what  was  conveyed 
to  the  grandchildren  was  hampered  with  an 
embarrassing  and  drastic  condition ;  that  tbe 
conveyance  to  her  daughter  embraced  only 
the  personal  and  household  effects  in  tbe  two 
dwelling  houses  named  In  the  conveyance  to 
her ;  that  all  the  rest  of  her  property  of  every 
description  was  In  terms  admitting  of  no 
exception  granted  to  ber  son-in-law ;  and  that, 
to  emphasize  the  unnatural  character  of  the 
disposition  made  of  her  property  by  the  deeds 
in  question.  It  appeared  that  the  property 
thus  disposed  of  had  t>een  conveyed  to  her  by 
her  husband,  whose  children  and  grandchil- 
dren received  such  small  consideration  at  her 
bands.  Tbe  deeds  in  themselves  give  no  ex- 
planation of,  and  suggest  no  reason  for,  tbe 
remarkable  dispositions  of  the  property  which 
they  make.  Confronted  with  charges  thus 
made,  and  with  disclosures  thus  appearing, 
it  became  the  duty  of  the  defendants  by  their 
answers  to  meet  them  with  a  full,  frank,  and 
direct  statement  to  the  court  of  all  the  facts 
and  circumstances  within  their  knowledge 
connected  with  and  attending  upon  the  trans- 
action called  In  question,  that  it  might  be 
seen  In  its  true  and  real  character ;  and  there 
is  no  reason  to  doubt  that  they  would  have 
met  this  duty,  if  they  had  seen  In  such  facts 
and  circumstances  what  would  have  gone 
to  refute  th^  charges  made,  and  to  explain 
conditions  calculated  to  excite  suspicion  and 
to  give  rise  to  unfavorable  inferraces.  Tbe 
answers  of  the  defendants  (appellants)  do 
not  measure  up  to  this  standard  of  duty  and 
Just  expectation.  They  content  themselves 
with  answers  of  a  very  perfunctory  character. 
These  answers  are  evasive,  and  make  only 
general,  categorical,  and  formal  denial  of  ttie 
charges  in  tbe  bill,  and  are  framed.  If  not 
with  the  purpose,  at  least  with  the  effect,  to 
make  the  burden  of  the  plaintiffs  (appellees) 
with  respect  to  proof  as  difficult  as  possible 
Tbe  plaintiffs  (appellees)  accompanied  their 
bill  with  special  interrogatories  appended 
thereto,  and  what  has  been  said  of  the  appel- 
lants' answers  to  the  bill  is  equally  true  of 
their  responses  to  these  interrogatories.  Tbe 
attitude  of  the  appellants  before  tbe  court, 
upon  tbe  pleadings,  to  which  reference  lias 
been  made,  is  the  more  significant  because 
an  inspection  of  the  proceedings  In  the  cause 
makes  it  entirely  manifest  that  they  possess- 
ed information  in  reference  to  the  transaction 
that  these  call  in  question  which  tb^  bave 
not  chosen  to  disclose. 

We  proceed  to  examine  the  transaction 
in  controversy  in  the  light  of  tbe  proof. 
There  is  open  no  question  as  to  its  nature. 
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The  appellant  Albert  N.  Horner,  In  answer 
to  one  of  the  special  Interrogatories,  said: 
"The  deeds  were  In  the  nature  ot  a  gift,  al- 
though I  paid  considerable  sums  for  her 
[Mrs.  Hanimersley's]  account  I  lived  with 
her  30  years.  Our  relations  were  very  friend- 
ly, and  my  purse  was  always  open  to  her." 
The  exorbitant  character  of  the  gifts  Is 
made  manifest  by  what  appears  on  the  face 
of  the  deeds  which  show  that  the  donor 
stripped  herself  of  all  of  her  property  of 
every  kind,  and  placed  herself  In  a  position 
of  absolute  dependence,  if  the  purporting  In- 
tention of  the  deeds  was  to  be  given  effect 
Of  this  property  the  great  bulk  of  it  passed 
under  the  deed  to  Albert  N.  Horner.  The 
appellees  were  to  take  what  has  already  been 
mentioned.  The  property  embraced  In  the 
deed  to  Mary  D.  Horner  was  admitted  by  the 
appellants  to  be  of  the  value  of  |40O.  Be- 
sides the  property  embraced  in  the  deeds  to 
Mrs.  Homer  and  the  appellees,  the  grantor  is 
shown,  by  the  admission  of  the  appellants,  to 
have  been  possessed,  at  the  time  of  the  execu- 
tion of  the  deeds,  of  five  houses  and  two 
ground  rents  In  good  localities  in  the  city  of 
Baltimore;  and  there  was  evidence  going  to 
show  she  also  had  valuable  securities  to  the 
amount  of  $4,000  or  $5,000.  A  pertinent  in- 
quiry, now,  is  what  was  the  relation  between 
the  grantor  and  the  other  parties  to  the  deeds 
in  question  at  the  time  they  purport  to  have 
been  executed,  and  what  connection  such  other 
parties  had  with  their  execution.  It  Is  not 
shown  tliat  the  appellees  had  any  connection 
with,  or  knowjedge  of,  the  making  of  the 
deeds  until  they  were  filed  for  record.  The 
appellants  both  admit  that  they  were  present 
with  tlie  grantor  at  the  signing  and  acknowl- 
edging of  the  deeds,  and  that  the  only  other 
person  present,  or  who  is  named  as  being 
present  was  the  Justice  of  the  peace,  who  took 
the  acknowledgments.  Mrs.  Mary  D.  Homer 
was  the  daughter  of  the  grantor,  and  she  and 
her  husband  and  coappellant  had,  before  the 
time  in  question,  resided  with  her  In  the  home 
of  the  grantor  for  about  30  years.  This  ap- 
pears by  the  admission  of  Albert  N.  Horner. 
It  further  appears  from  testimony  upon 
the  part  of  the  appellants  from  the  physi- 
cian who  attended  her  that  Mrs.  Hammers- 
ley,  the  grantor  in  the  deeds,  was,  for  sever- 
al years  prior  to  her  death,  an  invalid  suffer- 
ing from  organic  heart  trouble.  This  same 
witness,  testifying  for  the  appellants,  said: 
"Mrs.  Homer  lived  in  the  house  with  her 
mother,  nursed  her  day  and  night,  and  in  all 
manners  discharged  the  duties  of  a  loving 
and  affectionate  daughter.  Mrs.  Hammers- 
ley  Impressed  me  as  being  measurably  de- 
pendent on  Mrs.  Homer.  She  preferred  the 
attentions  of  Mrs.  Horner  to  that  of  her 
anrse,  whoever  the  nurse  might  be."  This 
witness  further  testified  that  the  feelings  of 
Mrs.  Hammersley  towards  Mrs.  Horner  (ap- 
pellant here)  were  those  "of  a  mother  to  her 
Child,  affectionate  and  sincere,"  and  that  "Mr. 
Homer  [appellant]  was  a  resident  of  the 
same  home.    His  attentions  to  Mrs.  Ham- 


mersley were  those  of  a  son  to  a  mother,  and 
on  the  part  of  Mrs.  Hammersley  she  invari- 
ably spoke  of  him,  or  to  him,  in  the  most 
respectful  and  affectionate  manner."  Such 
were  the  general  relations  between  the  grant- 
or, Mrs.  Hammersley,  and  the  appellants  at 
the  time  the  deeds  In  question  were  execut- 
ed; and  these  are  shown  to  have  been  close 
and  Intimate  from  family  ties  and  long  as- 
sociation, and  as  Involving  a  peculiar  de- 
pendence of  the  grantor  upon  the  good  offices 
of  the  appellants  by  reason  of  her  feeble  and 
falling  health.  This  same  witness  testified  in 
chief  for  the  appellants  that  in  July,  1899,  the 
month  In  which  the  deeds  In  question  bear 
date,  Mrs.  Hammersley  was  very  111;  that 
he  then  visited  her  "probably  twice  a  day" — 
thus  showing  a  condition  calling  especially 
for  nursing  and  care,  and  emphasizing  her 
dependence  ui>on  the  appellants  at  the  par- 
ticular Juncture  of  time  when  It  becomes  of 
most  importance  as  a  circumstance  in  this 
casa 

This  evidence  goes  to  show  that,  when  the 
deeds  were  executed,  the  grantor  was  not 
in  a  condition  physically  to  transact  busi- 
ness of  that  diameter  without  aid  and 
co-operation  from  some  source.  It  is  not 
shown  that  she  had  advice  or  assistance  from 
others  than  the  appellants,  and  they  were 
with  her  and  In  a  position  to  make  sugges- 
tions, give  advice,  and  aid  her  in  carrying  the 
business  through.  It  is  not  shown  who 
wrote  the  deeds,  nor  who  notified  the  Justice 
of  the  peace  and  procured  his  attendance. 
It  is  shown  that  the  appellants  were  with 
her  at  the  time  In  question,  one  of  them 
acting  as  a  witness;  that  with  the  Justice  of 
the  peace  who  took  the  acknowledgments 
of  the  deeds  the  grantor  was  not  known  to 
have  ever  had  business  transaction  before; 
that  this  official  was  one  who  had  been 
frequently  employed  by  Albert  N.  Horner  to 
act  in  his  official  capacity  for  him;  that  im- 
mediately upon  the  execution  of  the  deeds 
they  were  given  or  passed  into  the  posses- 
sion and  custody  of  Albert  N.  Horner;  that 
he  advised  that  the  deeds  be  not  placed  on 
record  at  the  time,  but  that  they  be  with- 
held for  the  purpose  of  preventing  some  of 
the  beneficiaries  from  becoming  aware  of 
their  execution,  and  this  advice,  as  affirmed 
by  the  appellants,  was  followed;  that  he 
also  advised  that  notwithstanding  the  deeds, 
the  grantor  should  continue  to  collect  rents 
from  the  property,  and  this  advice  was  fol- 
lowed; that  he  retained  the  custody  of  the 
deeds  from  the  time  of  their  execution  till 
the  death  of  the  grantor,  a  period  of  about 
three  years;  that  at  her  death  be,  without 
notice  to,  or  consultation  with,  any  one, 
delivered  the  deeds  for  record;  and  that  In 
leaving  them  for  record  he  felt  himself  au- 
thorized to  Instruct  as  to  the  order  In  which 
they  should  be  placed  upon  record.  Now, 
all  this  appears  from  the  admissions  of  the 
appellants,  or  from  evidence  which  they  do 
not  dispute;  and  If  It  be  true  that  the  de- 
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ceased  grantor,  In  the  deeds  In  question, 
placed  these  Instruments,  which  she  adopted 
and  used  as  a  means  of  disposing  of  the 
whole  of  her  property.  In  the  custody  and 
control  of  Albert  N.  Horner,  with  authority 
to  him  to  see  that  they  were  given  efTect,  and 
in  the  meantime  was  acting  under  advice 
'from  blm  in  regard  thereto,  there  was  un- 
doubtedly between  the  deceased  grantor  In 
the  deeds  and  Homer,  In  respect  to  this 
transaction,  a  relation  of  trust  and  confidence 
of  a  grave  and  responsible  character.  The 
appellants  are  scarcely  In  a  position  to  deny 
or  repudiate  such  relation.  And  the  in- 
ference seems  Inevitable,  from  the  dream- 
stances  surrounding  the  parties  at  the  time, 
that  prior  and  assisting  to  the  execution  of 
the  deeds  in  question  there  must  have  been, 
in  respect  thereto,  as  between  the  parties, 
a  relation  of  agency  on  the  part  of  the  appel- 
lants, and  of  confidence  on  the  part  of  Mrs. 
Hammersley.  Mrs.  Homer  testified:  "I 
knew  my  mother's  every  thought" — and, 
when  asked  whether  she  knew  that  the  deed 
from  ber  mother  to.  herself  "was  to  be  pre- 
pared beforehand,"  answered:  "I  heard 
mother  speak  of  It"  It  would  seem  from 
this  review  of  the  evidence  In  the  cause  as 
to  the  character  of  the  transaction  here  In 
question  and  the  relations  of  the  parties 
thereto,  and  to  each  other  in  connection  with 
it,  that  It  is  clearly  brought  within  the  prin- 
ciple recognized  and  applied  in  a  number  of 
cases  in  this  court,  and  notably  in  the  recent 
.  case  of  Zimmerman  v.  Bltner,  79  Md.  IIB, 
28  Atl.  820,  that  when  "a  gift  or  conveyance," 
such  as  here  is  the  subject  of  controversy, 
"Is  In  question,  the  onus  is  upon  the  donee 
to  prove  to  the  satisfaction  of  the  court  that 
the  conveyance  was  the  free,  deliberate,  and 
voluntary  act  of  the  donor,  and  made  by  him 
with  the  full  knowledge  as  to  its  effect  and 
operation;  in  other  words,  that  he  knew  that 
the  conveyance  Itself  operated  to  divest  him 
of  all  title  to  the  property,  and  to  vest  it  in 
the  donee."  After  laying  down  this  prin- 
ciple the  case  just  cited  goes  on  to  say:  '  "A 
good  deal  has  been  said  as  to  what  con- 
stitutes a  confidential  relation  within  the 
operation  of  the  principle,  but  courts  have 
always  been  careful  not  to  fetter  the  opera- 
tion of  the  principle  by  undertaking  to  define 
its  precise  limits.  The  cases  of  parent  and 
child,  guardian  and  ward,  trustees  and  cestui 
que  trust,  principal  and  agent  are  familiar 
Instances  In  which  the  principle  applies  In  Its 
strictest  sense.  But  its  operation  Is  not 
confined  to  the  dealings  and  transactions 
between  parties  standing  In  these  relations, 
but  extends  to  all  relations  in  which  con- 
fidence is  reposed,  and  In  which  dominion 
and  Influence  resulting  from  such  confidence 
may  be  exercised  by  one  person  over  another. 
No  part  of  the  Jurisdiction  of  the  court.  It 
has  been  said,  is  more  iifieful  than  that 
which  It  exercises  in  watching  and  control- 
ling transactions  between  parties  standing  in 


a  relation  of  confidence  to  each  other.  And, 
being  founded  on  the  principle  of  correcting 
abases  of  confidence,  it  ought  to  be  applied 
to  every  case  in  which  a  confidential  re- 
lation exists  as  a  fact,  where' confidence  is 
reposed  on  the  one  side,  and  the  resolting 
superiority  and  Infiuence  on  the  other."  For 
a  statement  of  the  same  general  doctrine  as 
la  outlined  in  the  foregoing  citation,  we  may 
refer  to  1  Story's  Bq.  Jar.,  |  S23. 

The  defendants  seem  to  have  sought  to 
meet  the  burden  of  proof  cast  upon  them,  bf 
the  rale  of  law  Just  adverted  to,  in  their 
responses  to  certain  of  the  special  inter- 
rogatories appended  to  the  bill  of  complaint 
Of  these  No.  8  to  Albert  N.  Horner  asked 
him  to  "state  when  and  under  what  dream- 
stances  said  alleged  deeds  came  into  your 
possession  or  the  possession  of  your  wife," 
to  which  he  answered :  "The  deeds  were  de- 
livered to  me  and  accepted  by  me  upon  the 
date  of  thdr  execution  by  the  grantor.  The 
whole  transaction  emanated  from  her  without 
any  suggestion  on  my  part,  and  It  was  her 
free  and  voluntary  act"  And  interrogatory 
No.  3  to  Mary  D.  Homer  asked  her  to  "state 
when  and  under  what  drcumstances  said  al- 
leged deeds  came  into  your  possession  or  the 
possession  of  your  husband,"  to  which  she 
answered:  "The  deeds  were  delivered  to 
my  husband,  Albert  N.  Homer,  by  my  moth- 
er on  29tb  July,  1899,  and  it  was  the  free 
and  voluntary  act  of  my  mother  after  care- 
ful and  deliberate  consideration."  These 
answers  were  evasive,  and  were  not  "direct- 
ly responsive"  to  the  interregatories.  The 
Inquiries  called  for  the  facts  and  circum- 
stances attending  the  transaction  indicated. 
The  answers  did  not  give  any  facts  and  dr- 
cumstances, but  a  conclusion  that  might  or 
might  not  be  drawn  from  thesa  They  gave 
what  the  respondents  dalmed  to  be  the  ef- 
fect and  result  of  a  knowledge  of  the  facts 
and  circumstances  to  which  the  inquiries 
related.  These  answers,  therefore,  "not  being 
responsive  to  the  bill"  unless  "sustained  by 
the  proof,  at  the  final  bearing  of  the  caune 
*  •  *  are  entitled  to  no  consideration." 
Gardiner  et  al.  v.'  Hardey  et  al.,  12  Gill  & 
J.  365;  Code  Pub.  Gen.  Laws  1904,  art  16, 
{  160.  Now,  what  evidence  did  the  ap- 
pellants produce  at  the  final  hearing  to 
support  the  averments  made  in  these  an- 
swers? The  only  evidence  from  them  which 
appears  as  being  Intended  to  meet  the  particu- 
lar Inquiry  now  under  consideration  con- 
sists of  certain  papers  filed  with  the  examiner 
as  exhibits  under  agreement  of  counsel  that 
the  appellant  Mrs.  Mary  D.  Homer,  who 
was  absent  by  reason  of  illness,  would,  if 
present  "testify  that  she  was  present  and 
saw  Mrs.  Elizabeth  B.  Hammersley  sign  and 
execute  each  and  all  of  them"  at  her  borne. 
No.  108  N.  Greene  street  upon  the  datea  men- 
tioned in  said  papers;  that  at  the  signing 
of  the  papers  dated  July  29,  1899,  Mrs. 
Elizabeth  B.  Hammersley,  Albert  N.  Homer, 
Andrew  J.  Collars,  and  Mary  D.  Horner  were 
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present ;  and  that  at  the  signing  of  the  papers 
dated  February  14,  1000,  Mrs.  Hammersley, 
Mr.  Collars,  and  Mrs.  Horner  only  were  pres- 
ent." These  papers  are  offered  without  any 
explanatory  or  accompanying  evidence  what- 
ever beyond  that  Just  alluded  to,  that  they 
were  signed  by  Mrs.  Hammersley,  and  are 
left,  for  the  effect  they  are  to  have  in  the 
cause,  to  rest  on  the  presumption  arising 
from  the  bare  fact  that  they  were  signed, 
and  such  evidence  as  they  intrinsically  af- 
ford. There  were  the  apparent  means  and 
opportunity  for  the  appellants  to  have  fur- 
nished this  explanatory  evidence,  the  ImixHS 
tance  of  which  will  be  presently  seen,  for, 
although  it  is  shown  that  Andrew  J.  Col- 
lars Is  dead,  Mrs.  Horner,  the  other  witness 
who  was  present  on  both  occasions  mention- 
ed in  the  agreement,  and  saw  ail  of  the 
papers  signed,  according  to  ber  testimony, 
was  twice  on  the  stand  In  the  course  of 
the  proceedings  below  as  a  witness — once 
when  called  by  the  plaintiffs,  and  again  on 
the  call  of  the  defendants  (appellants). 
These  papers  are  worthless  as  proof  In  the 
cause  In  discharging  the  burden  of  proof  the 
appellants  are  called  upon  to  grattty,  as 
has  heretofore,  been  pointed  out,  and  only 
serve  to  arouse  suspicion  and  to  give  sugges- 
tion of  fraudulent  contrivance.  One  of  them 
was  executed,  or  purports  to  have  been,  on 
the  29th  of  July,  1899,  and  is  as  follows: 
"This  memoranda  or  paper  is  to  certify  that 
whereas  I  have  made  certain  provision  for 
George  D.  Hammersley  and  Elizabeth  Bell 
(wife  of  John  Bell)  my  only  grandchildren, 
and  by  way  of  explanation  why  these  be- 
quests are  not  more,  I  have  to  say  that 
George  W.  Hammersley,  my  son  (now  de- 
ceased), received  during  ids  lifetime  bouse 
rent  free  for  about  20  or  25  years,  amounting 
to  five  or  six  thousand  dollars,  in  addition 
one  or  two  Insurance  policies  on  his  life 
The  premiums  or  assessments  were  nearly 
always  paid  for  by  myself,  from  my  Individu- 
al purse,  or  that  of  my  husband.  And  these 
policies  were  paid  to  the  above-named  grand- 
children. All  this  was  in  addition  to  his 
weekly  salary  for  bis  services.  This  state- 
ment is  made  In  order  that  I  show  that  I 
have  not  been  illiberal  with  them.  And  what 
Mary  D.  Homer  may  do  for  them  in  future 
is  left  with  her  to  use  her  own  free  will, 
discretion  and  Judgment  Witness  my  hand 
and  seal  this  29tb  day  of  July,  1899.  [Sign- 
ed] E.  B.  Hammersley.  [Seal.]"  Sworn  to, 
etc. 

It  may  be  said  of  this  paper  in  passing 
that  in  itself  It  gives  no  evidence  that  Mrs. 
Hammersley  had  knowledge  of  the  character 
and  effect  of  the  instruments  she  Is  alleged 
to  have  executed  on  the  day  it  bears  date. 
On  the  contrary,  it  would  Indicate  that  she 
did  not  have  such  knowledge.  The  paper 
speaks  of  "bequests,"  and  not  of  deeds,  to 
take  Immediate  effect  It  also  Indicates  that 
there  was  in  her  mind  some  Idea  of  Mrs. 
Homer  doing  something  for  the  grandchil- 


dren in  the  future,  which  is  inconsistent  witb 
the  knowledge  that  the  transaction  in  ques- 
tion here  had  given  to  Mrs.  Homer  a  mere 
pittance,  and  left  her  powerless  to  help  any* 
body.  Again,  while  it  mentions  considera- 
tions that  might  reasonably  have  bad  effect 
in  distributing  the  property  as  between  her 
children  and  her  grandchildren,  it  is  far 
from  the  suggestion  of  a  reason  why  prac- 
tically all  of  her  property,  acknowledged  to 
be  considerable,  should  go  "In  the  nature  of  a 
gift"  to  Albert  N.  Homer,  to  the  entire  ex- 
clusion of  one  of  ber  children,  and  to  the 
putting  of  herself  in  a  state  of  absolute  de- 
pendence. Others  of  the  papers  or  exhibits, 
to  which  reference  is  now  being  had,  are 
four  deeds  and  a  paper  referring  to  the  deeds 
as  confirmatory  of  those  of  the  29th  of  July, 
1899.  These  confirmatory  deeds  all  purport 
to  have  been  executed  and  acknowledged  on 
the  14th  of  February,  1900,  and  are  identical 
in  every  respect,  excepting  only  dates  of 
execution  and  acknowledgment  and  being 
witnessed  alone  by  Andrew  J.  Collars,  In- 
stead of  by  both  Mrs.  Horner  and  Collars, 
with  the  deed  of  the  29th  of  July,  1899. 

The  paper  Just  mentioned  as  referring  to 
the  deed  as  confirmatory  bears  the  same  date 
as  the  deeds,  and  is  as  follows:  "Whereas 
on  the  29th  day  of  July,  1899, 1  executed  sun- 
dry papers  qualified  to  them  before  Justice 
Andrew  J.  Collars,  J.  P.,  and  now  I  again 
execute  confirmatory  deeds  of  them  and  sun- 
dry other  papers  confirming  those  first  signed 
in  July,  1899,  and  hereby  confirm  and  affirm 
each  and  all  of  them  as  being  my  own  opin- 
ion In  writing — my  suggestions  In  writing, 
my  hope  and  expectations.  I  have  made  no 
will.  These  affidavits  and  suggestions  are 
q>eclfically  not  intended  to  be  a  will,  and  are 
not  tjo  be  so  construed  under  any  circumstances 
to  be  a  win  In  any  sense  whatever.  And 
while  I  am  aware  the  way  I  have  disposed  of 
my  property  which  suits  me,  if  it  is  contested 
by  any  person  or  persons  this  writing  and 
suggestions  and  requests,  will  to  the  legal 
mind,  in  order  to  thwart  the  end  I  wish  to 
accomplish,  look  suspicions  of  future  trouble 
and  by  employing  fine  points  of  law,  dtlng 
of  authorities  on  Insanity,  old  age,  collusion, 
and  my  yielding  to  persuasion  of  others,  and 
by  oratorical  effect  seek  to  have  my  deeds 
and  papers  annulled ;  my  only  reason  for  such 
forestallment  of  what  might  occur,  is  the  al- 
ready and  before  this  date,  attempted  con- 
nivance with  my  own  offspring  to  fustrate 
what  may  be  arranged  by  me  for  the  welfare 
of  them  that  will  in  all  human  probability 
live  after  I  am  no  more.  This  feature  of 
intention  to  try  to  annul  anything  I  may  do 
has  already  come  to  my  knowledge,  and  for 
me  to  prepare  for  such  a  contingency  Is  only 
common  sense.  I  have  deeded  my  property 
to  others  for  a  consideration,  as  deemed  best 
by  me,  that  no  one  understands  as  well  as  my- 
self and  to  avoid  any  of  my  family  matters 
being  aired  in  court  Is  surely  a  privilege  that 
Is,  to  say  the  least  proper  and  reasonable 
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and  all  courts  of  law  and  eqalty,  and  all 
judges  and  juries  that  may  in  the  course  of 
events  be  called  upon  to  hear  contests  of 
the  deeds  executed,  or  pass  judgment  upon 
these  papers  or  deeds  executed,  and  quali- 
fied to  by  me  at  this  date  while  I  am  sound 
in  mind  are  hereby  requested  to  uphold  the 
same  to  the  letter,  no  matter  by  whom  as* 
sailed.  This  paper  has  been,  as  well  as 
all  other  papers  before  signed  and  now  sign- 
ed, In  my  possession  tor  many  hours,  yes 
days,  and  with  assistance  bare  expressed  my 
own  ideas  fully  I  believe  I  have  read  them 
over  and  over  and  I  am  fully  cognizant  of 
their  import  and  effect  and  I  hereby  suggest, 
request  and  Implore,  that  no  court  of  justice, 
law  or  equity  will  annul .  or  change  them. 
Witness  my  hand  and  seal  and  affidavit  to 
the  same  this  14th  day  of  February  A.  D. 
1900.  [Signed]  Elizabeth  B.  Hammersley. 
[Seal.]"    Sworn  to,  etc. 

The  two  accessory  papers,  which  have  been 
fully  set  out,  appear  to  have  been  sworn  to. 
Why  they  should  have  been  executed,  and 
with  this  solemnity,  is  not  attempted  to  be 
explained,  except  by  the  vague  suggestions  in 
the  papers  themselves,  and  it  does  not  ap- 
pear that  there  was  the  slightest  foundation 
for  th6  intimations  ccmtained  in  the  papers 
of  the  purpose  of  their  existence  beyond  the 
Imagination  and  the  fears  of  their  author. 
If  the  transaction  to  which  they  related  was 
the  free,  uninfluenced,  voluntary,  and  delib- 
erate act  that  the  appellants  claim  It  to  have 
been,  much  less  secretive  and  suspicious,  and 
more  effective,  means  could  have  been  em- 
ployed to  make  this  appear.  A  circumstance 
having  significance  In  connection  with  these 
papers  appears  In  the  evidence.  Mrs.  Homer, 
as  a  witness,  was  asked  If  her  mother  (Mrs. 
Hammersley)  bad,  at  the  time  of  the  making 
of  the  deeds  In  controversy,  made  any  provi- 
sion for  her  (Mrs.  Hammersley's)  son.  Wil- 
liam H.  Hammersley,  and  answered,  "No." 
Asked,  further,  if  he  (the  son)  was  not  at 
the  time  "almost  wholly  dependent  upon  his 
mother  for  his  support,"  she  answered,  "He 
was."  Being  then  asked:  "How  has  he  been 
supported  since  her  death?"  she  answered: 
"By  what  I  give  him."  This  shows  William 
H.  Hammersley,  the  son,  to  be  dependent  up- 
on Mrs.  Horner  and  her  husband  (appellants). 
It  is  to  be  observed  that  In  the  papers  now 
being  considered  as  the  principal  evidence 
of  the  appellants  no  explanation  Is  thought 
necessary  to  be  made  why,  In  making  dis- 
position of  her  property,  Mrs.  Hammersley 
should  altogether  have  Ignored  her  son,  Wil- 
liam, while  care  is  taken  to  explain  why  she 
was  not  more  liberal  with  her  grandchildren. 
The  radical  defect  however,  in  the  papers 
in  question  as  proof  to  the  point  upon  which 
they  were  offered,  is  that  It  nowhere  appears 
in  evidence  that  the  deeds  Involved  In  the 
controversy  here  were  ever,  as  a  matter  of 
fact,  read  by,  or  read  to,  the  grantor;  and 
these  papers  do  not  upon  their  face  indicate 
that   Mrs.    Hammersley   had   knowledge   of 


the  contests  of  such  deeds  by  any  reference 
to  such  contents.  General  and  vag^ie  refer- 
ence is  made  In  them  to  Instrimients  executed 
and  provisions  made,  but  they  give  no  infor- 
mation of  what  the  instruments  contain  or 
what  provisions  had  been  mada  Upon  the 
assumption,  therefore,  that  she  read  over  the 
papers  now  being  discussed,  she  might  have 
had  in  mind,  as  far  as  here  appears,  very  dif- 
ferent provisions  In  reference  to  her  prop- 
erty from  those  which  the  deeds  made.  The 
futility  of  this  evidence  Is  enforced  by  the 
fact  that  It  Is  not  shown  as  a  fact,  but  mere- 
ly as  a  presumption,  that  she  knew  what  was 
expressed  In  the  papers  we  are  now  con- 
sidering. With  the  exception  of  the  evidence 
which  has  been  adverted  to,  there  is  none  In 
the  record  even  designed^  to  show  that  prior 
to  the  execution  of  the  deeds  in  controversy 
Mrs.  Hammersley  ever  expressed  an  Inten- 
tion to  dispose  of  her  property  as  the  deeds 
disposed  of  it,  or  that  after  the  deeds  had 
been  executed  she  ever  expressed  or  indicated 
a  knowledge  of  how  she  had  disposed  of 
It  It  Is  not  perceived  just  what  office  the 
so-called  confirmatory  deeds  were  Intended 
to  pettorm.  The  execution  of  these  deeds  to 
confirm  the  deeds  previously  made  would 
seem  to  be  an  admission,  or  would  indicate 
a  fear,  upon  the  part  of  somebody,  of  in- 
firmity In  the  prior  deeds.  The  execution  of 
the  confirmatory  deeds,  and  of  the  paper  In 
connection  with  them,  indicated  a  good  deal 
of  anxiety  and  pains  on  the  part  of  some- 
body to  cure  such  Infirmity.  The  Inquiry 
naturally  arises  why  this  anxiety  and  pains 
on  the  part  of  Mrs.  Hammersley  to  confirm 
and  render  secure  a  transaction  which  left 
a  dependent  son  penniless,  and  gave  com- 
parative pittances  to  her  daughter  and  grand- 
children, and  nearly  all  of  a  considerable 
property  to  a  son-In-la'w. 

We  search  the  record  in  vain  for  any  ex- 
planation of  this ;  or  for  any  reason  Impelling 
or  Inducing  Mrs.  Hammersley  to  such  an  act 
It  Is  pregnant  however,  with  motive  and  in- 
ducement for  the  appellants  to  have  been  at 
this  pains.  If  there  was  Infirmity  in  the 
deeds  of  the  29th  of  July,  1899,  and  the  con- 
firmatory deeds  of  the  14th  of  F^ruary, 
1900,  were  necessary  to  confirm  and  complete 
the  transaction  of  the  former  date,  then  the 
"gift"  which  was  Intended  to  be  made  by 
Mrs.  Hammersley  was  really  made  by  the 
deeds  of  the  later  date.  At  that  time  thoe 
could  be  no  doubt  of  the  confidential  relations 
existing  between  her  and  the  appellants,  nor 
of  the  agency  of  Albert  N.  Homer  In  respect  to 
the  transaction  which  was  thus  perfected.  He 
had  had,  at  the  time,  for  months,  in  his  keep- 
ing the  instrumentalities  for  disposing  of  the 
whole  of  her  property,  and  was  guiding  her  by 
his  advice  in  relation  thereto.  The  same  bur- 
den of  proof  that  the  appellants  would  have  to 
gratify  to  establish  the  deeds,  which  were  set 
up  as  the  effective  deeds,  would  devolve  up- 
on them  with  respect  to  the  so-called  con- 
firmatory deeds  in  the  attempt  to  give  theas 
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latter  Instruments  effect.  All  that  has  been 
said  with  respect  to  the  proof  In  the  case  ap- 
plies as  well  to  the  so-called  confirmatory 
deeds  as  to  those  originally  executed.  We  do 
not  think  It  necessary  to  extend  this  already 
lengthy  opinion  to  present  other  considera- 
tions suggested  by  the  record  and  going  to 
show  the  propriety  of  the  decree  here  ap- 
pealed from. 

We  approve  of  the  decree,  and  the  same 
will  be  aflSrmed,  for  reasons  we  hare  giren. 

Decree  affirmed,  with  costs  to  the  appellees. 


DULANEY  et  aL  v.  DEVRIES  et  al. 
(Conrt  of  Appeals  of  Maryland.    Dec.  7,  1905.) 

1.  Spxcirio  PxaroBMANCB— BvinsNOK  —  Sur- 

riCIENCY. 

A  bill  for  specific  i>erfonnance  of  a  con- 
tract whereby  complaioants  advanced  moneys  to 
the  trustees  of  a  lunatic,  the  moneys  to  be  re- 
paid from  the  proceeds  of  a  sale  of  bis  real  es- 
tate, could  only  be  sustained  on  a  clear  showing 
that  the  contract  was  actually  made,  that  it  was 
one  which  the  conrt  would  have  authorized  or 
approved  at  the  time,  bad  it  been  in  possession 
of  all  the  facts,  and  that  the  monev  sought  to 
be  recovered  was  advanced  on  the  faith  of  the 
contract 

2.  Sahk— MaKiRO  or  Cortbact. 

In  a  suit  for  the  specific  performance  of  an 
alleged  contract,  whereby  complainants  advanced 
moneys  to  the  trustees  of  a  lunatic,  the  moneys 
to  be  repaid  from  the  proceeds  of  a  sale  of 
his  real  estate,  evidence  considered,  and  held  in- 
sufficient to  show  the  contract. 
8.  Irbare  Pzbsonb— Aovanokmerts  to  Com- 

lUTTKE— LeOAUTT  of  CoRTBACI. 

The  court  would  not  approve  a  contract 
whereby  the  trustees  of  a  lunatic  borrowed 
moneys  which  were  to  be  repaid  from  the  pro- 
ceeds of  a  sale  of  the  lunatic's  real  estate,  the 
contract  being  made  on  the  ^und  that  a  sale  of 
■ucb  real  estate  at  that  time  would  be  nnad- 
vlsabie,  where  at  that  time  one  of  the  trustees 
was  indebted  to  the  trust  estate  to  the  extent 
of  $4,000  and  there  was  $1,000  belonging  to  the 
lunatic  in  a  bank. 

Appeal  from  Circuit  Conrt,  Baltimore  Coun- 
ty, In  Equity ;  David  Fowler,  Jndge. 

Suit  by  Henry  S.  Dulan^  and  others  as 
trustees  of  the  Charles  A.  Vogeler  Company, 
against  Henry  A.  Devrles  and  others.  From 
an  order  dismissing  the  bill,  complainants 
appeah    Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BOTD,  PAGE.  PBARCE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

R.  S.  Lee  Marshall,  Joseph  C.  France,  Fran- 
cis T.  Holmer,  and  James  McEvoy,  for  a]n>el- 
lants.    Randolph  Barton,  for  appellees. 

BURKE,  J.  This  is  an  appeal  flrom  an  or- 
der of  the  clrcnlt  court  for  Baltimore  coun- 
ty dismissing  the  bill  of  the  appellants  which 
sought  to  have  the  contract  alleged  In  the  bill 
recognized  as  a  valid  and  subsisting  obliga- 
tion, and  to  have  the  i>er8onaI  estate  of 
Samuel  K.  George  Devrles,  deceased,  applied 
to  the  payment  of  a  debt  which  it  Is  alleged 
was  due  under  said  contract  by  the  deceased 
to  the  plaintiffs,  and  that  the  interest  of 


said  deceased  in  certain  real  estate  mentioned 
in  the  bill  might  be  sold,  and  the  proceeds 
thereof  applied  to  the  payment  of  so  much  of 
said  debt  as  might  remain  unsatiafled  after 
the  application  of  said  personal  estate  to  the 
payment  of  said  debt.  The  debt  alleged  to  be 
due  by  the  deceased  to  the  plaintiffs,  as  of 
the  6th  day  of  February,  1901.  U  $17,290.83. 
The  position  of  the  plaintiffs  is  that  the  con- 
tract set  forth  In  the  bill  should  be  treated 
as  an  equitable  lien  upon  the  real  and  per- 
sonal property  of  the  deceased  therein  men- 
tioned, and  that  the  court  should  recognize 
and  enforce  said  contract  by  granting  the 
specific  relief  sought  by  the  bilL 

A  brief  statement  of  some  of  the  more 
prominent  facts  and  circumstances  in  the 
history  of  events  which  gave  rise  to  this 
litigation  would  make  more  easy  the  decision 
of  the  issues  raised  by  the  pleadings.  Wil- 
liam Devrles,  of  Baltimore,  died  in  Novem- 
ber, 1877.  At  the  time  of  his  death  be  was 
the  head  of  the  firm  of  William  Derrles  & 
Co.,  a  large  and  successful  dry  goods  firm, 
whose  place  of  business  was  located  on  Balti- 
more street  The  members  of  this  firm  con- 
sisted of  himself,  William  R.  Devrles,  a  son. 
and  Christian  Devrles.  William  Devrles 
left  surviving  him  six  children,  three  sons 
and  three  daughters,  who  were  bis  only  heirs 
at  law  and  next  of  kin.  His  sons  were  Wil- 
liam R.  Devrles,  Samuel  K.  George  Devries, 
and  Henry  A.  Devrles.  His  daughters  (using 
their  married  names)  were  Grace  G.  Tuck, 
Belle  D.  Goodwin,  and  Eliza  Boynton.  Samu- 
el K.  George  Devrles  and  William  R.  Devrles 
died  before  the  Institution  of  this  suit  Wil- 
liam R.  Devries  left  surviving  him  three  chil- 
dren, who  were  made  defendants  to  the  bill 
of  complaint  and  whose  names  are  Lydla 
Whitrldge,  Mary  Frick.  and  William  Devrles. 
Henry  A.  Devrles,  the  only  surviving  son 
of  William  Devries,  is  made  a  party  defend- 
ant as  the  administrator  of  Samuel  K.  George 
Devrles.  William  Devrles  died  Intestate, 
seised  and  possessed  of  a  large  real  and  per- 
sonal estate  situated  in  Baltimore  City  and 
Baltimore  county.  Letters  of  administration 
upon  his  estate  were  granted  to  Christian 
Devries,  who  accounted  for  and  distribut- 
ed the  personal  estate  in  the  orphans'  court 
for  Baltimore  county,  and  who  also,  as  trus- 
tee appointed  under  appropriate  equity  pro- 
ceedings, sold  all  the  real  estate  of  said  de- 
ceased, except  the  property  known  as  the 
"Pill  Box  Farm"  located  In  Baltimore  coun- 
ty. Shortly  after  the  death  of  William 
DevTles,  Samuel  K.  George  Devrles  was,  by  an 
Inquisition  had  In  the  circuit  court  for  Balti- 
more county,  found  to  be  a  non  compos  men- 
tis, and  by  an  order  of  that  court  passed  on 
the  17th  day  of  December,  1877,  Christian 
Devrles  and  Henry  A.  Devrles  were  appoint- 
ed committee  of  the  perswi  and  trustees  of 
the  estate  of  said  lunatic.  They  each  quali- 
fied under  their  appointment  and  assumed 
the  discharge  of  the  trust.  Samuel  K.  George 
Devrles  was  a  member  of  the  firm  of  Devrles, 
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Xoung  ft  Co.  Upon  their  ■  qnallficatlon  as 
committee  and  trusteen  of  said  lunatic,  It  was 
agreed  between  them  that  Henry  A.  Devrles 
should  look  after  the  personal  wants  and 
comfort  of  said  lunatic,  and  that  Christian 
Devrles  should  have  entire  charge  of  his 
property  and  estate,  and  attend  to  the  Invest- 
ment of  all  funds  of  the  lunatic  coming  Into 
their  hands  as  trustees. 

A  large  estate,  to  which  Samuel  K.  George 
Devrles  was  entitled  from  the  estate  of  his 
father  and  as  a  member  of  the  firm  of 
Devrles,  Young  ft  Co.  passed  into  the  hands 
of  his  trustees.  It  appears  from  the  plain- 
tiffs' Exhibit  X  that  on  June  1,  1884,  the 
net  balance  which  should  have  been  in  the 
bands  of  the  trustees  of  the  lunatic  on  that 
date  was  $60,504.82.  Subsequently,  to  wit,  in 
1886,  the  warehouse  property  belonging  to  the 
estate  of  William  Devrles  was  sold,  and  the 
share  of  the  lunatic  In  the  net  proceeds  of 
sale  was  $14,004.20.  In  1896  the  property  of 
William  Devrles  located  on  Charles  street 
was  sold,  and  the  share  of  the  lunatic  was 
ascertained  by  the  auditor's  account  to  be 
$2,274.78.  In  addition  thereto,  there  was 
to  the  credit  of  the  lunatic  In  the  Eutaw 
Savings  Bank  the  sum  of  $849.  Allowing  $6,- 
000,  a  most  liberal  allowance,  for  the  main- 
tenance of  the  lunatic  from  June  1,  1884,  to 
April  1, 1887,  the  date  when  the  first  charge  on 
the  account  sought  to  be  recovered  in  this 
case  was  made,  there  ought  to  have  been 
in  the  hands  of  the  trustees,  as  principal  be- 
longing to  the  estate  of  Samuel  K.  George 
Devrles  at  the  time  the  alleged  contract  was 
entered  Into,  the  sum  of  $68,509.02.  But 
the  bill  alleges  "that  in  or  about  the  year 
1887  practically  the  only  property  or  estate 
then  belonging  to  or  owned  by  said  lunatic 
consisted  of  the  right  and  Interest  of  the  said 
lunatic,  as  one  of  the  heirs  at  law  and  dis- 
tributees of  Ills  said  deceased  father,  to  cer- 
tain real  and  personal  property,  being  a  part 
of  the  estate  of  his  said  father ;  said  property 
consisting  of  28  shares  of  the  capital  stock 
of  the  Peabody  Heights  Company,  a  corpo- 
ration Incorporated  under  the  laws  of  the 
state  of  Maryland,  and  a  certain  tract  or 
parcel  of  land,  containing  198  acres  more 
or  less — the  Interest  of  said  lunatic  In  said 
real  and  personal  property  being  a  one  un- 
divided one-sixth  interest  therein." 

What  had  become  of  the  large  amount  of 
money  which  the  testimony  shows  to  have 
passed  Into  the  hands  of  the  trustees?  How 
had  it  been  dissipated  and  lost?  An  exam- 
ination of  the  evidence  will  disclose  a  most 
lamentable  case  of  mismanagement  of  the 
trust  funds,  and  an  utter  disregard  of  duty 
on  the  part  of  Christian  Devrles,  and  at  the 
same  time  will  aid  us  in  fixing  the  value 
of  his  testimony  In  support  of  the  contract 
alleged  in  the  bill.  Upon  the  dissolution  of 
the  old  firm  of  William  Devrles  &  Co.  in 
1877,  by  the  death  of  William  Devrles.  a  new 
partnership  was  formed,  trading  under  the 
old  firm  name  of  William  Devrles  ft  Co^  to 


carry  on  the  business  In  whicb  the  former 
firm  had  been  engaged.  This  partnership  - 
was  subsequently  renewed.  It  was  composed 
of  Christian  Devrles  and  the  five  children 
of  William  Devrles,  deceased,  vii.,  William 
R.  Devrles,  Henry  A.  Devrles,  Mrs.  Tuck, 
Mrs.  Goodwin,  and  Mrs.  Boynton.  In  1882 
Christian  Devrles  formed  a  partnership  with 
Mrs.  Minnie  Vogeler  to  carry  on  the  bnsinesg 
of  manufacturing  and  selling  proprietary 
medicines,  among  which  was  St  Jacob's 
Oil.  In  this  partnership  the  members  of  the 
firm  of  William  Devrles  ft  Co.  acquired  a 
three-fifths  interest  in  the  profits;  the  other 
two-fifths  being  the  property  of  Mrs.  Vogeler. 
The  interest  of  the  members  of  the  firm  of 
William  Devrles  &  Co.  in  the  profits  of  the 
Charles  A.  Vogeler  Company  is  in  the  same 
proportion  as  their  shares  in  the  firm  of 
William  Devrles  &  Co.;  that  is  to  say.  30 
per  cent  to  William  R.  Devriea,  80  per  cent 
to  Christian  Devrles,  nnd  10  per  cent  each 
to  Henry  A.  Devrles,  Mrs.  Tuck,  Mrs.  Good- 
win, and  Mrs.  Boynton.  Christian  Devrles 
was  the  general  managing  partner  in  the 
Vogeler  Company,  which  did  a  large  and 
profitable  business  for  a  number  of  years, 
but  finally  became  embarrassed  and  made  a 
deed  of  trust  for  the  benefit  of  creditors  on 
the  18th  day  of  December,  1899.  The  firm  of 
William  Devrles  &  Co.  ceased  to  do  bnsiness 
In  1884,  at  whicb  time  the  testimony  shows 
it  to  have  been  Insolvent  The  record  shows 
that  the  cblldroi  of  William  Devrles  bad  the 
most  implicit  confidence  in  the  integrity 
and  business  capacity  of  Christian  Devrles. 
He  was  a  man  of  large  and  varied  business 
experience,  and  they  looked  to  him  for 
guidance  and  advice  in  bnsiness  matters. 
Mrs.  Goodwin  in  her  testimony  said:  "We 
looked  to  Mr.  Christian  Devrles  for  every- 
thing,  and  consulted  him  about  the  most 
minute  details  of  our  living."  And  to  the 
same  effect  is  the  testimony  of  Mrs.  Tuck. 
Upon  the  failure  of  the  Vogeler  Company 
there  was  found  upon  Its  books  the  account 
which  is  the  subject  of  this  suit  of  loans 
and  advances  made  for  the  support  and  main- 
tenance of  Samnel  K.  George  Devrles,  and  it 
was  also  discovered  that  practically  the 
whole  estate  of  the  lunatic,  except  the  small 
portion  thereof  mentioned  in  the  bill,  had 
been  loaned  by  Christian  Devrles,  as  trus- 
tee, without  authority,  to  the  firm  of  Wil- 
liam Devrles  &  Co.,  and  had  been  lost  or 
had  been  applied  by  him  to  the  payment  of 
the  debts  of  the  firm.  This  suit  was  not 
brought  until  more  than  three  years  after 
the  failure  of  the  Vogeler  Company,  and  not 
until  after  the  death  of  William  R.  Devrles, 
who  would  have  been  a  most  Important  wit- 
ness as  to  all  the  transactions  in  connection 
with  the  contract  sought  to  be  enforced  In 
this    case. 

We  will  now  state  such  material  al- 
legations of  the  bill  as  may  be  necessary  to  a 
proper  disposition  of  the  case.  It  alleges 
the  appointment  and   qualification  of  the 
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plalntiffa  as  the  trnstees  of  the  Vogeler 
Company;  that  It  became  the  duty  of  the 
plalntUts  nnder  their  appointment  to  collect 
and  rednce  to  money  all  debts  due  to  the 
Vogeler  Company.  It  alleges  the  proceed- 
ings by  which  Samuel  K.  Oeorge  Derrles  was 
adjudged  to  be  a  lunatic,  and  the  appoint- 
ment and  quallflcatlon  of  Christian  Devries 
and  Henry  A.  Devries  as  committee  and 
trustees;  that  said  committee  and  trustees 
maintained  and  supported  said  lunatic  at  an 
asylum  for  the  Insane  from  1877  until  1887, 
during  which  period  they  paid  the  necessary 
and  reasonable  expenses  of  his  maintenance 
and  clothing;  that  the  estate  of  the  lunatic 
consisted  In  a  large  part  of  his  interest  in 
the  estate  of  bla  deceased  father.  It  then 
alleges  "that  the  expenses  so  incurred  and 
paid  by  said  committee  and  trustees,  dur- 
ing the  period  aforesaid,  exhausted  the  es- 
tate of  said  lunatic  In  the  hands  of  said 
tmstees,"  and  that  about  the  year  1887  the 
only  estate  belonging  to  said  lunatic  was 
bis  undivided  one-sixth  interest  in  the  "Pill 
Box  Farm"  and  in  the  28  shares  of  the 
capital  stock  of  the  Peabody  Heights  Com- 
pany, both  of  which  properties  were  unpro- 
dactire,  but  that  neither  of  said  properties 
could  be  sold  without  great  loss  and  injury 
to  the  best  Interest  of  the  lunatic;  "that  un- 
der these  circumstances  It  was  Impossible  for 
said  trustees  to  maintain  and  provide  for 
said  lunatic  out  of  his  own  estate,  or  by  a 
sale  thereof  in  the  usual  course  to  provide 
sufficient  means  to  maintain  him,  except  by 
the  application  of  the  principal  of  the  pro- 
ceeds of  any  such  sale,  or  pledge,  in  con- 
sequence whereof  it  was  apparent  that  the 
entire  estate  of  said  lunatic  would  soon 
be  exhausted,  and  that  said  lunatic  would 
be  left  without  any  means  of  support,  and 
dependent  upon  public  or  private  charity"; 
that  as  the  best  and  most  available  means 
of  preserving  and  protecting  the  estate  and 
property  of  said  lunatic,  and  at  the  same 
time  of  furnishing  the  present  means  of 
providing  for  his  reasonable  and  necessary 
wants  and  comforts,  and  of  keeping  and 
maintaining  said  lunatic  in  the  manner  best 
adapted  to  his  welfare  and  Interest,  the 
contract  which  forms  the  basis  of  this  suit 
was  entered  into.  That  contract  is  stated  in 
the  bill  in  the  following  words:  "Said  trus- 
tees in  the  discharge  of  the  duties  of  their 
office,  entered  Into  an  arrangement  with  the 
said  Charles  A.  Vogeler  Company,  in  which 
company  the  defendants  were  all  largely  in- 
terested, whereby  the  said  Vogeler  Company 
undertook  and  agreed  to  advance  and  loan 
to  the  said  lunatic,  and  to  pay  to  the  said 
trustees  for  bis  use  and  benefit,  from  time 
to  time,  as  and  when  the  same  might  be 
required  for  the  needs  of  said  lunatic  such 
Bum  or  sums  of  money,  as  might  be  required 
for  the  maintenance  of  said  lunatic  and  for 
providing  him  with  reasonable  necessaries 
and  comforts,  and  to  this  end  to  pay  over 


such  sum  or  sums  to  said  trustees  to  be  so 
expended  as  aforesaid,  and  at  such  times 
and  places  as  the  said  trustees  should  re- 
quire. And  in  consideration  thereof,  said 
trustees  promised  and  agreed  on  behalf  of 
said  lunatic  to  repay  any  and  all  sums  so 
advanced  by  said  Charles  A.  Vogeler  Com- 
pany for  the  purpose  aforesaid,  with  interest 
on  said  several  sums  from  the  date  of  the 
loan  thereof,  whenever  and  as  soon  as  said 
trustees  should  determine  that  the  principal 
of  said  lunatic's  estate  as  aforesaid  could  be 
sold  and  disposed  of  without  loss  or  injury 
to  the  best  Interest  of  said  lunatic.  It  being 
understood  that  the  money  so  loaned  and  ad- 
vanced as  aforesaid  should  be  paid  out  of  the 
proceeds  of  the  sale  of  said  estate,  and  that 
the  sale  thereof  should  be  made  only  when, 
In  the  Judgment  of  said  trustees,  a  sale 
would  be  to  the  best  interest  of  said  lunatic. 
And  it  being  further  understood  and  agreed 
that  at  the  proper  time,  the  said  trustees 
would  report  the  facts  and  circumstances 
hereinbefore  set  out  to  the  court,  having 
Jurisdiction,  and  that  an  order  should  be 
passed  ratifying  and  confirming  said  contract 
and  agreement  and  authorizing  and  empower- 
ing said  trustees  to  give  full  force  and  effect 
thereto."  The  bill  then  alleges  that  the 
Vogeler  Company,  In  pursuance  of  said  con- 
tract and  agreement,  advanced  to  said 
trustees,  for  the  use  of  said  lunatic,  the  sum 
of  money  sought  to  be  recovered  In  this  suit; 
that  said  contract  was  greatly  to  the  ad- 
vantage of  said  lunatic,  and  "that  unless  the 
Sid  Charles  A.  Vogeler  Company  had  consent- 
ed to  enter  Into  said  agreement,  and  to  sup- 
ply, in  pursuance  thereof,  the  money  neces- 
sary for  the  maintenance  of  said  lunatic, 
said  trustees  would  have  been  compelled  to 
sell  and  dispose  of  the  only  estate  and  prop- 
erty possessed  by  said  lunatic,  at  a  ruinous 
sacrifice,  and  said  lunatic  would  have  long 
since  been  left  without  resources  or  estate 
of  any  kind,  thereby  of  necessity  becoming 
a  charge  upon  the  public  or  private  charity; 
that  by  virtue  of  said  agreement,  said  trus- 
tees were  enabled  not  only  to  continue  to 
provide  for  the  needs  of  said  lunatic,  but  to 
preserve  his  said  estate  and  property  until 
the  same  should  increase  in  value,  to  the 
great  ben^t  and  advantage  of  said  lunatic." 
It  is  to  be  observed  that  the  allegations 
of  the  bin  are  so  framed  as  to  induce  the 
court  to  believe  that  there  was  an  urgent 
necessity  for  making  the  contract,  and  that 
the  trustees  of  the  lunatic  were  governed  by 
what  they  considered  to  be  his  best  interests. 
But  from  what  we  have  said  it  will  appear 
that  the  bill  omits  important  and  control- 
ling facts  and  circumstances  which  should 
have  been  brought  to  the  attention  of  the 
court,  and  which  were  within  the  knowledge  of 
Christian  Devries,  from  whom  it  is  fair  to 
presume  the  plaintiffs  derived  the  informa- 
tion upon  which  the  bill  was  filed.  It  omits 
to  state  the  extent  of  the  lunatic's  estate 
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which  came  into  the  hands  of  bis  trnstees, 
and  which,  as  we  have  shown,  was  quite 
large.  It  falls  to  state  that  the  greater  por- 
tion of  this  estate  was  lost  by  the  unwar- 
ranted act  of  Christian  Devrles.  It  makes 
no  mention  of  the  fact  that  at  the  time  the  al- 
leged contract  was  made  there  were  funds 
on  deposit  in  the  sarings  bank  belcmglng  to 
the  lunatic  approximating  $1,000,  and  that 
Christian  Devrles  was  indebted  to  the  trust 
estate,  at  the-  time  the  alleged  contract  was 
made,  to  the  extent  of  $3,975,  money  loaned, 
and  which  the  evidence  shows  he  was  amply 
able  to  pay.  We  need  not  multiply  authori- 
ties to  show  that  in  cases  for  specific  per- 
formance of  contracts  the  plaintlCF  must  es- 
tablish the  very  contract  set  up  in  his  bill, 
and  where  he  seeks  to  charge  real  or  personal 
estate  with  the  payment  of  money  expended 
under  the  contract  he  must  show  that  the  con- 
tract was  entered  into  with  reference  to  said 
property,  and  that  the  money  was  advanced 
upon  the  faith  of  the  pledge  of  the  property 
for  its  repayment.  The  agreement  to  be 
enforced  must  be  certain,  and  defined  and 
proved  by  clear  and  satisfactory  evidence; 
otherwise,  the  court  will  refuse  Its  specific 
execution.  It  was  said  In  Semmes  v.  Worth- 
Ington,  88  Md.  299,  that  "In  all  cases  for 
specific  performance  the  contract  must  be 
accurately  stated  in  the  bill,  and  the  proof 
must  in  every  essential  particular  correspond 
with  the  contract  thus  set  out"  The  general 
principles  by  which  the  court  Is  guided  upon 
applications  of  this  kind  were  stated  with 
clearness  and  accuracy  by  Schmucker,  J., 
In  Homer  v.  Woodland,  88  Md.  512,  41  Atl. 
1080,  as  follows:  "Specific  performance  Is 
not  a  matter  of  right  In  the  litigant,  but  Is 
one  of  sound  judicial  discretion  controlled 
by  established  principles  of  equity,  and  It 
win  be  granted,  or  withheld  by  the  court  up- 
on a  consideration  of  all  the  circumstances 
of  each  particular  case.  The  contract  sought 
to  be  enforced  must  be  certain  and  definite 
In  its  terms,  and  must  be  so  clearly  proven 
as  to  satisfy  the  court  that  It  constitutes  the 
actual  agreement  between  the  parties.  If  any 
.  of  these  Ingredients  are  wanting  the  specific 
performance  will  not  be  decreed." 

In  order  to  sustain  the  bill,  the  court  must 
be  satisfied  (1)  that  the  contract  alleged 
was  actually  made;  (2)  that.  If  made,  it 
was  one  which  the  court  would  have  au- 
thorised or  approved  at  the  time  had  It  been 
In  possession  of  all  the  facts  and  circum- 
stances; (3)  that  the  money  sought  to  be 
recovered  was  advanced  upon  the  faith  of 
the  contract  The  proof  of  the  contract  rests 
upon  the  testimony  of  Christian  Devrles. 
He  was  the  only  witness  called  by  the  plain- 
tiffs. It  is  a  singular  circumstance  that  of 
all  the  persons  now  living  who  had  been  con- 
nected with  the  firm  of  William  Devrles  &  Oo. 
and  with  the  Vogeler  Company,  he  alone 
ai^tears  to  be  the  only  person  who  had  knowl- 
edge of  the  making  of  the  contract.  None  of 
the  otbae  witnesses  knew,  or  ever  heard  of, 


any  such  contract  until  the  InstltutloD  of 
this  suit  In  his  testimony  he  states  that 
William  R.  Devrles,  who  is  now  deceased,  rep- 
resented the  Interests  of  his  brothers  and 
sisters  in  the  firm  of  William  Devrles  &  Co., 
and  he  seeks  to  convey  the  impression  that 
he  believed  they  had  knowledge,  not  only  of 
the  contract  but  of  the  Investment  of  the 
lunatic's  funds  in  the  firm  of  Devrles  &  Co. 
It  is  difficult  to  Aedlt  this  testimony  in  view 
of  the  great  weight  of  evidence  that  he,  and 
not  William  R.  Devrles,  was  their  repre- 
sentative in  all  business  matters.  Mrs.  Good- 
win testified  that  she  looked  'to  Christian 
Devrles  for  everything ;  and  Mrs.  Tuck  said : 
"I  never  went  to  Mr.  William  R.  Devrles  in 
my  life  for  anything  of  that  kind,  and  Chris- 
tian Devrles  knows  that  he.  Christian  Dev- 
rles, made  every  arrangement  for  us.  He 
was  our  representative."  And  Mra  Boynton 
testified  that  William  R.  Devrles  "neva:  rep- 
resented  us  in  anything  whatever."  As  to 
his  statement  that  he  believed  that  the  family 
of  William  Devrles  had  knowledge  of  the 
investment  and  loss  of  the  moneys  of  the 
lunatic,  the  evidence  is  convincing  that  he 
studiously  concealed  the  loss  from  them,  and 
!  misled  them  to  the  very  last  Mrs.  Goodwin 
I  says  that  they  "believed  that  everything  was 
!  all  right  and  that  he  made  everything  as 
clear  as  possible  for  us,  and  that  we  were 
made  to  think  that  we  were  people  in  the 
most  comfortable  circumstances."  In  the 
testimony  of  Mrs.  Tuck  It  appears  she  had  an 
Interview  with  Christian  Devrles  as  late  as 
June,  1899,  In  which  she  asked  him  about 
the  lunatic's  estate,  at  which  time  he  told 
her  that  his  estate  was  Intact.  In  January, 
1900,  after  the  failure  of  the  Vogeler  Com- 
pany, she  had  another  interview  with  him, 
in  the  course  of  which  he  told  her  "tliat 
George's  money  was  all  gone."  "I  r^roach- 
ed  him,"  she  says,  "with  having  deceived  ns. 
and  his  reply  was:  'If  I  had  told  yon  the 
real  condition  of  affairs,  you  would  have 
changed  your  way  of  living,  and  that  would 
have  afl'eeted  the  credit  and  the  crash  would 
have  come  sooner  than  It  did.' " 

We  will  now  examine  the  testimony  of 
Christian  Devrles  upon  which  the  plaintiffs 
rely  to  support  the  contract  He  has  given 
three  distinct  versions  of  this  contract  Aft- 
er referring  to  the  dissolution  of  the  last 
firm  of  William  Devrles  &  Co.,  and  the  ap- 
plication of  the  entire  assets  of  the  firm, 
including  the  InnatiCB  money,  to  the  pay- 
ment of  Its  debts,  he  stated  that  "there  was 
then  nothing  to  pay  the  debt  due  and  owing 
to  the  estate  of  the  lunatic,"  and  that  the  at- 
tention of  William  R.  Devrles  was  called  to 
that  fact  "as  soon  as  we  had  arrived  at  that 
point  when  we  had  ascertained  the  condition 
of  the  firm's  affairs  about  the  interest  of  the 
lunatic,  as  he  [William  R.  Devries]  was 
largely  overdrawn  In  the  firm  of  William 
Devrles  Sv  Co.,  as  well  as  his  sister,  Mrs. 
Goodwin,  and,  as  they  both  had  an  Interest 
in  the  firm  of  Charles  A.  Vogeler  Company, 
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whldi  at  that  time  was  a  very  profitable 
business,  tbat  tbe  Interest  of  the  two  men- 
tioned would  reimburse  the  trustees  of  tbe 
estate  of  Samuel  K.  George  Devrles."  It 
was  apparent  that  this  statement  did  not 
prove  the  contract,  and  therefore  the  counsel 
lor  tbe  plalntUCs  propounded  this  question: 
^'Kow,  Mr.  Devrles,  In  this  situation,  being 
without,  as  you  testify,  any  Income  to  sup- 
jtort  the  lunatic,  Just  recount  what  measures 
were  taken  and  what  led  up  to  those  meas- 
ures to  continue  to  support  him?"  To  which 
the  witness  replied  that  he  bad  already 
stated  that  arrangement  In  tbe  testimony  we 
have  quoted.  Counsel  then  said:  "Well,  I 
want  you  to  get  that  thoroughly  straightened 
-out"  Whereupon  the  witness  answered  as 
follows:  "William  R.  Derrles,  who  had 
charge  of  the  finances  of  William  Perries  & 
Co.,  was  a  member  of  tbat  firm,  stated  to 
.me  that  he  thought  the  simplest  way  to  pro- 
vide funds  for  the  lunatic  was  to  borrow  the 
money  from  the  Charles  A.  Yogeler  Com- 
i)any,  and,  if  there  were  funds  sufficient  com- 
ing from  that  firm  collected  hereafter,  the 
Charles  A.  Yogeler  Company  could  be  reim- 
bursed, and.  If  not,  his  Interest  In  the  two 
pieces  of  property,  the  farm  in  Baltimore 
county  and  the  Peabody  Heights  Company 
would  be  sufficient,  and,  as  be  and  bis  sister 
had  largely  overdrawn  their  accounts  in  the 
firm  of  William  Devrles  &  Co.,  what  they 
paid  Into  that  firm  would  reimburse  tbe 
trustees  for  any  money  advanced  by  the 
Charles  A.  Vogeler  Company."  Under  these 
arrangements  it  appears  that  tbe  primary 
source  from  which  tbe  money  advanced  by 
the  Vogeler  Company  was  to  be  returned  by 
payments  made  by  William  R.  Devrles  and 
Mrs.  Goodwin  out  of  their  Interest  In  future 
collections,  made  on  account  of  the  firm  of 
William  Devrles  &  Co.  That  Christian  Dev- 
rles believed  tbat  these  collections  would  be 
ample  to  repay  the  amounts  advanced  Is 
quite  clear  from  his  testimony.  There  was 
no  attempt  made  to  prove  that  there  was 
any  understanding  to  report  the  contract  or 
arrangement,  whatever  It  might  have  been, 
to  the  court  for  its  ratification,  as  alleged 
In  the  bill.  Tbe  two  accounts  already 
^ven  being  Insufficient  to  establish  a  lien 
against  the  real  and  personal  estate  of  tbe 
lunatic,  the  witness  was  afterwards,  at  a 
subsequent  sitting,  asked  this  leading  ques- 
tion: "Do  I  understand  you  to  mean  tbat 
.  any  promise  or  undertaking  on  tbe  part  of 
William  R.  Devrles,  or  on  the  part  of  his 
sister,  Mrs.  Goodwin,  constituted  any  part 
of  the  arrangement  or  consideration  of  the 
loan  made  to  you  as  trustees?"  To  this  ques- 
tion he  replied  that  he  looked  entirely  to  tbe 
interest  of  the  lunatic  in  his  father's  estate 
for  the  payment  of  the  advances,  and  tbat 
was  tbe  sole  consideration  which  Induced  the 
loan.  This  evidence  is  utterly  inconsistent 
with  his  previous  testimony. 
It  is  not  pretended  that  his  co-trustee  had 
.  any  knowledge  of  the  making  of  the  alleged 


contract,  and  we  are  satisfied  that  he  was 
never  aware  of  tbe  fact  that  any  such  con- 
tract was  claimed  to  have  been  made  until 
after  tbe  Institution  of  this  suit  Henry 
A.  Devrles,  his  co-trustee,  testified  that  after 
tbe  failure  of  the  Vogeler  Company  Chris- 
tian Devrles  told  him  tbat  "he  had  tost 
George's  money,  and  that  there  was  an  ac- 
count on  tbe  Vogeler  Company's  books  against 
him,  and  when  tbe  time  came  he  would  go 
on  the  stand  and  testify  tbat  he  had  no 
right  whatever  to  advance  that  money."  The 
attention  of  Christian  Devrles  was  called  to 
this  testimony,  and  he  did  not  deny  it  We 
are  of  opinion,  upon  a  careful  examination  of 
the  record,  that  tbe  contract  alleged  in  the 
hill  is  not  proved.  But  1'  it  be  conceded  that 
it  was  made,  it  would  not  have  received  the 
sanction  of  tbe  court  bad  tbe  trustees  made 
a  full  and  candid  disclosure  of  all  the  facts 
and  circumstances  connected  with  their 
management  of  the  trust  and  of  Its  exact 
condition  at  the  time. 

Tbe  order  appealed  from  will  therefore  be 
affirmed.  Order  affirmed,  with  coats  to  the 
appellees. 


SHARP  V.  BATES. 
(Court  of  Appeals  of  Maryland.    Dec  6,  1905.) 

1.  contbacts   —   acknowlxdoukhi    unokb 
Skal  of  Debt— Oblioatior  to  Pay. 

A  memorandum  in  writing  under  seal,  ex- 
ecuted by  a  debtor,  whereby  a  debt  is  acknowl- 
edged to  t>e  owing,  obligates  the  debtor  to  pay 
it 

2.  Same— ACOEPTARCS— PiBFOBMAHCE    OF    ACI 
REQX7IBED. 

Indorsers  on  a  note,  by  a  writing  under 
seal  executed  by  them,  requested  plaintiff,  an 
indorser,  to  pay  the  note  at  maturity,  and 
agreed  to  refund  tbe  amount  in  accordance  with 
an  agreement,  and  to  severally  pay  plaintiff  the 
amounts  set  opposite  their  respective  names 
within  30  days  after  tbe  maturity  of  the  note. 
Held,  that  the  obligation  created  by  the  in- 
strument became  operative,  without  acceptance 
under  seal,  on  plaintiff  paying  the  note  at  ma- 
turity. 
8.  Same. 

The  right  of  plaintiff  to  Recover  on  bis 
paying  the  note  at  maturity  was  founded  on  tbe 
Instrument  and  tbe  question  whether  the  facts 
set  forth  in  the  declaration  in  a  suit  on  tbe 
instrument  formed  by  operation  of  law  a  valid 
contract  by  offer  and  acceptance  was  immaterial. 

4.  Same— TiUB  to  Sue. 

Indorsers  on  a  note,  by  writing  under  seal 
executed  by  them,  requested  plaintiff,  an  in- 
dorser, to  pay  it  at  maturity,  and  agreed  to  re- 
fund to  him  the  amount  paid  within  30  days 
after  maturity,  and  stipulated  ttiat  if  any  in- 
dorser failed  to  pay  his  share  within  30  days, 
his  share  should  be  prorated  among  tbe  solvent 
indorsers,  such  increase  to  be  paid  witbin  10 
days  after  the  expiration  of  the  30  days.  Held, 
ttiat  a  suit  by  plaintiff,  who  paid  tbe  note  at 
maturity,  against  one  of  the  indorsers,  for  his 
share,  was  not  prematurely  brought  when 
brought  after  the  expiration  of  30  days  after 
the  payment  of  the  note,  though  before  the  ex- 
piration of  10  days  thereafter. 

5.  JuDOMENT  —  Final  Judomert  —  What 

CORSTITUTES. 

A  default  judgment  merely  establishes 
plaintiff's  right  to  recover,  the  amount  of  wliich 
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must  "be  ascertained,  and  is  not  a  final  judgment 
nntil  the  amount  is  ascertained. 
6.  AfPEAL  —  DXFAUI,T  JUDOMBNT  —  APPKAL- 
ABILITT. 

No  appeal  lies  from  such  default  judgment. 

Appeal  from  Baltimore  Oity  Court;  Henry 
Stockbridge,  Jadge. 

Action  by  James  W.  Bates  against  Bmest 
Sharp.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Dismissed. 

Argned  before  McSHERRT,  O.  J.,  and 
BRISCOE,  BOTD,  SCHMUCKBR,  JONBS, 
and  BURKE,  JJ. 

Artbur  L.  Jackson,  for  appellant  Jobn 
Hlnkley,  for  appellee. 

McSHBRRT,  C.  J.  The  appeal  in  this  case 
must  t>e  dismissed  because  no  final  judgment 
has  been  entered;  bpt,  inasmuch  as  the  rec- 
ord can  again  be  brought  here  after  the  ren- 
dition of  such  a  judgment  if  the  merits  of 
the  controversy  are  not  now  disposed  of,  we 
will  consider  and  determine  the  merits  be- 
fore passing  an  order  of  dismissal. 

On  December  9,  1904,  an  action  of  debt  was 
brought  by  the  appellee  against  the  appellant 
in  the  Baltimore  dty  court  on  a  certain 
writing  obligatory  which  was  filed  with  the 
declaration.  It  appears,  from  the  declara- 
tion and  the  papers  forming  part  of  it,  that 
the  Maryland  Stamping  Company  was  in- 
debted to  the  Second  National  Bank  of  Balti- 
more on  a  promissory  note  for  $1,100  falling 
due  November  2,  1904,  and  that  the  appellant, 
the  appellee,  and  three  other  persons  were 
Indorsers  on  that  note.  It  further  appears 
that  on  October  29th  of  the  same  year  the 
appellant  and  three  other  indorsers  of  the 
note  just  mentioned  wrote  to  the  appellee, 
and  signed  and  sealed  the  following  in- 
strument, which  Is  the  cause  of  action  In 
the  pending  controversy,  viz.: 

"October  29th,  1904. 
"Mr.  James  W.  Bates:  The  note  of  the 
Maryland  Stamping  Company  for  $1,100  held 
by  the  Second  National  Bank  will  fall  due  on 
November  2,  1904.  We  request  you  as  one 
of  the  Indorsers  to  pay  the  said  note  at 
maturity,  hereby  waiving  protest,  and  agree 
to  refund  the  said  amount  to  you  in  accord- 
ance with  agreement  of  January  2.  1904,  In 
the  proportion  of  our  holdings  of  stock  as 
shown  by  the  following  table: 

stock.  Per  Ct  2Bd  Natl. 
Bank. 

James  W.    Bates f  S.OOO  00  U  00  |   133  10 

Abraham  Sharp 1,600  00  S  6S  S9  93 

Bmeat  Sharp  7.925  00  19 18  210  98 

John  R.  Korb 31.900  00  62  99  582  89 

John  B.  SUnsburr 6,000  00  12  00  133  10 

$41,825  00       100  00       11,100  00 

"We  severally  agree  to  pay  you  the 
amounts  of  our  respective  shares,  as  above 
within  30  days  from  November  2,  1904,  with 
Interest  from  that  date.,  Should  any  Indorser 
fall  to  pay  bis  share  within  said  period  of 
30  days,  the  share  of  the  one  so  falling  to 
pay  is  to  be  prorated  among  the  solvent  in- 
dorsers, each  contributing  ^ith  you  a  pro- 


portionately increased  share,  and  such  in- 
crease to  be  paid  within  10  days  after  th» 
expiration  of  said  30  days. 

"John  Korb.  [Seal.] 

"John  B.  Stansbury.    [Seal.] 
"Abraham  Sharp.  [Seal.] 

"Brnest  Sharp.  [Seal.]" 

It  further  appears  that  the  appellee,  to- 
whom  the  above  paper  was  addressed,  paidto 
the  Second  National  Bank  the  $1,100  note 
upon  its  maturity,  as  he  had  been  requested 
by  the  other  indorsers  to  do.  He  now  de- 
mands from  the  appellant  the  sum  of  $210.98. 
being  the  amount  which  the  latter  agreed 
by  the  above-quoted  Instrument  to  repay  to 
the  appellee. 

To  the  declaration  the  appellant  demurred. 
The  demurrer  was  overruled,  and,  upon  his 
declining  to  plead  over,  a  Judgment  by  de- 
fault was  entered  against  him,  and  thereupon 
he  took  this  appeal,  though  the  judgment  by 
default  had  not  been  extended  ha  dollars 
and  cents.  The  grounds  of  demurrer  are, 
first,  that  the  writing  obligatory,  referred  to 
In  the  narr.  and  above  transcribed,  does  not 
constitute  a  valid  completed  contract ;  second- 
ly, that  the  facts  alleged  In  the  declaration 
do  not  form,  by  operation  of  law,  a  valid  con- 
tract by  offer  and  a'cceptanee;  and,  thirdly. 
that  the  suit  was  prematurely  brought  We 
do  not  think  any  of  these  grounds  can  be 
maintained. 

No  precise  form-  of  words  Is  necessary  to 
create  a  bond  or  obligation,  and  therefore 
any  memorandum  in  writing  under  seal, 
whereby  a  debt  Is  acknowledged  to  be  owing, 
will  obligate  the  party  to  pay ;  for  It  is  said 
that  any  words  which  prove  a  man  to  be  a 
debtor.  If  they  be  under  seal,  will  charge  bln» 
with  the  payment  of  the  money.  Cover  v. 
Stem,  67  Md.  451.  10  Atl.  231,  1  Am.  St  Rep. 
406,  and  cases  there  cited.  The  argument  of 
the  appellant,  however,  is  that  the  paper 
writing,  though  under  seal,  is  merely  an  offer 
to  pay,  and  therefore  not  an  obligation  to  pay. 
and  that  it  did  not  and  could  not  become 
binding  as  a  writing  obligatory  until  accept- 
ed by  the  appellee  by  an  Instrument  nnder 
seal.  We  do  not  so  Interpret  It  The  paper 
embodied  the  several  and  distinct  obligation 
of  each  of  the  signatories  to  pay  a  definite 
and  ascertained  sum  at  a  specified  time  upon 
the  happening  of  a  named  condition.  It 
therefore  constituted  a  perfectly  valid  writing 
obligatory,  and  required  no  formal  acc^t- 
ance  tmder  seal  on  the  part  of  the  appellee  to 
give  it  legal  efficacy.  By  the  proper  construc- 
tion of  the  paper  It  was  to  become  blndlng^ 
on  the  parties  to  it  when  the  appellee  actual- 
ly paid  the  $1,100  note  to  the  bank.  It  was 
to  be  operative  as  soon  as  the  contingency 
happened.  By  its  express  terms  It  was  de- 
signed to  be  binding,  and  in  reality  was  bind- 
ing, when  that  event  did  occur,  and  therefore 
nothing  but  the  happening  of  liie  contingency 
was  required  to  definitely  fix  the  liability  of 
the  parties  who  signed  it  An  accq>tance  un- 
der the  seal  of  the  appellee  would  not  have 
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fastened  any  obligation  on  the  appellant  to 
pay  the  smn  sued  for  In  this  action,  because 
the  promise  to  pay  was  not  founded  or  made 
-dependent  on  such  an  acceptance,  but  was 
based  solely  upon  the  condition  that  the  ap- 
pellee would  satisfy  the  note  at  its  maturity, 
and  the  writing  obligatory  "would  become 
operatlTe  as  soon  as  that  contingency  hap- 
pened, and  not  before."  King  t.  Warfleld,  67 
Md.  249,  9  Atl.  639,  1  Am.  St  Rep.  884.  In 
the  case  of  Boyd  v.  Kiensle  et  aL,  46  Md.  294^ 
«  bond  signed  by  12  persons  l>ound  them  to 
pay  the  sum  of  |2,500  each,  "making  In  all 
the  sum  of  |30,000,"  for  the  purchase  of  hops 
and  malt,  which  one  Peter  Schnlder  might 
buy  for  the  use  of  the  Baltimore  Cktunty 
Brewing,  Malting  &  DistilUng  Company.  No 
payee  was  named  in  the  bond.  The  appel- 
lant furnished  to  the  brewing  company  hops 
and  malt,  and  then  sued  all  the  makers  of  the 
bond  jointly.  It  was  not  pretended  that  the 
bond  was  not  valid,  and  the  only  question 
considered  by  the  court  was  whether  the  ob- 
ligation was  the  Joint  or  the  several  under- 
taking of  the  obligors  whose  seals  were  affix- 
ed thereto.  The  liability  of  the  makers  was 
contingent  until  some  one  actually  sold  to 
Schnlder  hops  and  malt  for  the  brewery,  and 
after  such  a  sale  had  tieen  made  the  liability 
of  the  obligors  became  fixed  to  the  vendors 
to  the  extent  of  the  several  undertakings  as- 
sumed by  each  one  of  the  12  persons  who 
signed  and  sealed  the  paper.  It  is  wholly 
Immaterial  whether  the  facts  set  forth  in 
the  declaration  now  before  us  form  by  opera- 
tion of  law  a  valid  contract  by  offer  and  ac- 
ceptance, because  the  right  of  the  appellee  to 
recover  in  this  action  does  not  depend  upon 
any  contract  evidenced  in  that  way.  His 
right  of  action  Is  founded  on  the  written 
paper,  which  Is  complete  in  itself,  and  which, 
as  we  have  already  observed,  fixed  by  Its  own 
terms  the  liability  of  each  signer  as  soon  as 
the  extrinsic  event — the  payment  of  the  note 
— occurred.  The  money  due  on  the  $1,100 
note  was  paid  to  the  Second  National  Bank 
by  the  appellee,  and,  80  days  having  expired 
after  the  date  of  that  payment  and  before 
the  suit  was  brought,  the  right  of  the  appel- 
lee to  recover  cannot  be  questioned  or  dis- 
puted. 

The  second  clause  of  the  writing  sued  on 
covered  the  contingency  of  some  of  the  In- 
dorsers  falling  to  pay  to  the  appellee  their 
ratable  proportions  within  30  days  after  the 
2d  of  November,  1904.  If  that  event  had  hap- 
pened, 10  days'  additional  time  was  given  to 
the  solvent  Indorsers  to  repay  to  the  appellee 
their  proportions  of  such  delinquent's  share. 
This  suit,  however,  was  not  brought  to  re- 
cover any  portion  of  such  a  share,  but  only 
to  compel  the  appellant  to  pay  the  specific 
sum  he  undertook  primarily  to  pay.  Thirty 
days  elapsed  between  the  2d  of  November, 
the  date  upon  which  the  appellee  paid  the 
$1,100  note  to  the  Second  National  Bank, 
ana  the  9th  of  December,  when  this  suit  was 


Instituted;  and  henoe  the  suit  was  not  pre- 
maturely brought 

No  final  judgment  has  been  entered  in 
this  case.  The  judgment  by  default  does  no 
more  than  establish  the  right  of  the  appellee, 
the  plalntUt  below,  to  recover  somettiiug. 
The  amount  which  be  is  entitled  to  recover 
remains  yet  to  be  ascertained.  Oreen  v. 
Hamilton,  16  Md.  817,  77  Am.  Dec.  295.  The 
judgment  by  default  is  merely  Interlocutory, 
and  is  not  a  lien  until  the  amount  is  ascer- 
tained. Davidson  v.  Myers,  24  Md.  638.  No 
execution  can  be  issued  upon  the  judgment 
by  default  It  cannot  be  superseded,  and  It 
possesses  none  of  the  attributes  or  qualities 
of  a  final  judgment.  From  such  a  judgment 
no  appeal  will  lie.  The  motion  to  dismiss 
must  therefore  prevail,  and  it  is  So  ordered. 

Appeal  dismissed,  with  costs. 


WHITCOMB  v.   MASON. 
(Court  of  Appeals  of  Maryland.    Dec.  6,  1905.) 

1.  Landlobd  and  Tenant— Duties  of  Land- 
i.0Bi>— Cabb  or  Haixwats. 

Where  a  landlord  leases  separate  portions 
of  the  same  building  to  different  tenants,  and 
reserves  under  his  control  the  halls,  stairways,- 
and  other  portions  of  the  building  used  in  com- 
mon b^  the  tenants,  he  is  bound  to  use  reason- 
able diligence  to  keep  the  portions  of  the  build- 
ing so  retained  under  his  control  in  a  safe  con- 
dition, and  free  from  Improper  olwtructions ; 
but  his  duty  in  that  respect  is  measured  and 
limited  by  the  uses  and  purposes  to  which  it 
is  reasonable,  from  the  situation  and  nature 
of  the  building,  to  infer  tiiat  the  halls,  stair- 
ways, etc.,  were  Intended  to  be  subjected  in 
making  the  leases. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  f  i  629,  633.] 

2.  Saux. 

An  owner  of  an  office  building,  the  apart- 
ments in  which  are  rented  principally  to  law- 
yers, is  under  no  obligation  to  keep  an  outer 
door  of  the  building,  situated  on  the  second 
floor,  open  or  unlocked  on  Sundays,  and  is  not 
liable  for  the  destruction  of  a  tenant's  furniture 
caused  by  the  tenant's  inability  to  remove  the 
same  from  the  building  through  the  second  story 
doorway  during  an  unusual  and  unprecedented 
fire  occurring  on  Sunday. 
8.  Same  —  Actions  Against  Lanolobd  — 
Pbatebs. 

In  an  action  against  the  owner  of  an  office 
building  for  the  destruction  of  a  tenant's  furni- 
ture, caused  by  his  I>eing  unable  to  remove  the 
same  from  the  building  during  a  fire,  where 
there  was  evidence  that  the  only  door  by  which 
plaintiff's  furniture  could  be  removed  was  se- 
curely locked  during  the  fire,  a  request  to  take 
the  case  from  the  jury  for  want  of  evidence  that 
defendant  prevented  plaintiff  from  removing  his 
furniture  was  properly  denied. 

4.  Appeal— Obdkbs  Appealabub— Deniai.  of 
New  Tbiai,. 

A  motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court,  and  no  appeal 
will  He  from  the  order  granting  or  refusing  the 
same. 

[Bd.   Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Brror,  8  o8&] 

5.  Same  —  Pbebebvation  of  Bbbob  — Motion 
fob  New  Tbiait— Office  of  Motion. 

A  motion  for  a  new  trial  cannot  be  made  to 
serve  the  purpose  of  bringing  before  the  Court 
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of  Appeals  for  reriew  a  matter  occurring  during 
the  trial  to  which  no  objection  wae  made  at  the 
time. 

Appeal  from  Court  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Action  by  Thomas  J.  Mason  against  James 
A.  Whitcomb.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCB,  SCHMUOKEB, 
JONES,  and  BURKE,  JJ. 

John  Hlnkley,  for  appellant  M.  Albert 
Lerinson  and  Thomas  Ireland  Elliott,  for  ap- 
pellee. 

SCHMUCKER,  J.  This  is  an  appeal  from 
a  Judgment  of  the  court  of  common  pleas  of 
Baltimore  City.  The  suit  was  instituted  to 
recover  damages  alleged  to  have  been  caused 
by  the  fault  and  negligence  of  the  appellant 
In  preventing  the  appellee  from  removing  his 
furniture  from  an  office,  rented  by  him  from 
the  appellant,  in  time  to  prevent  its  destruc- 
tion by  fire.  No  questions  of  pleading  or 
Bdmlssibllity  of  evidence  are  raised  by  the 
appeal.  The  only  exceptions  taken  at  the 
trial  of  the  case  were  to  the  court's  rulings 
on  the  prayers,  which  will  be  referred  to  la- 
ter on  in  this  opinion. 

It  appears  from  the  record  that  at  the  time 
of  the  great  fire  which  occurred  In  Baltimore 
City  on  February  7, 1804,  the  appellee.  Mason, 
occupied,  as  tenant  of  the  appellant,  Whit- 
comb, a  room  on  the  second  floor  of  the  of- 
fice building  No.  110  St.  Paul  street.  Whit- 
comb, who  owned  the  building,  was  a  non- 
resident, and  it  was  in  charge  of  his  resident 
agent,  J.  A.  Miller.  The  suit  was  originally 
brought  against  both  Whitcomb  and  Miller, 
but  It  was  dismissed  as  to  the  latter  at  the 
trial.  The  building  was  about  123  feet  deep. 
A  hallway  running  through  It  from  front  to 
rear  on  each  floor  afforded  ingress  and  egress 
from  the  rooms  rented  as  offices,  and  was 
used  In  common  by  their  tenants.  On  one 
side  of  this  hallway,  and  about  80  feet  back 
from  the  front  of  the  building,  there  was  an 
elevator,  and  also  a  stairway,  affording  ac- 
cess to  the  different  floors.  There  were  two 
entrances  to  the  building  from  the  street — 
one  at  the  front  end  of  the  hallway  on  the 
first  floor ;  and  the  other  at  a  similar  position 
on  the  second  floor.  The  entrance  on  the 
flrst  floor  was  on  the  level  of  the  street,  and 
the  one  on  the  second  floor  was  reached  from 
the  street  by  a  flight  of  stone  steps  ascending 
sidewise  on  the  outside  of  the  building.  The 
office  rented  by  the  appellee  was  on  the  sec- 
ond floor,  adjoining  the  elevator  and  stair- 
way. There  is  evidence  in  the  record  tend- 
ing to  prove  that  at  about  3  o'clock  p.  m.  on 
the  day  of  the  fire  Mason,  having  been  In- 
formed of  its  threatening  character,  went 
from  his  home  at  Hampden  In  the  suburbs 
of  the  city  to  bis  office  in  Whitcomb's  build- 
ing, and  took  from  It  his  Insurance  policies, 
and  then  went  out  to  see  the  flre.  At  that 
time  be  found  the  door  to  the  second-story 


entrance  locked,  and  he  went  to  his  office- 
through  the  door  on  the  first  floor,  which< 
was  oi>en.  Becoming  alarmed  at  the  increas- 
ing speed  and  fury  of  the  flre,  he  returned  lii< 
about  an  hour  and  a  half,  with  a  wagon, 
to  his  office  for  the  purpose  of  removing  its- 
contents  to  a  place  of  safety.  With  the  aid 
of  several  other  persons  he  removed  his  val- 
uable papers  and  some  of  bis  books  by  way 
of  the  passage  and  door  on  the  ground  floor, 
but,  when  he  attempted  to  take  his  desk 
and  other  large  articles  of  furniture  out  by 
that  way,  he  found  the  stairway  too  cramped 
to  permit  them  to  be  carried  down  to  the 
first  floor.  He  then,  with  a  view  of  taking 
those  articles  out  of  the  building  by  way  of 
the  front  door  on  the  second  story,  agaiii 
tried  that  door,  but  found  it  still  locked, 
and  was  unable  to  open  It  It  being  Sunday, 
the  elevator  was  not  running.  About  tbat 
time  he  beard  that  a  house  in  the  rear  of  the- 
building  was  about  to  be  dynamited  in  the 
effort  to  che<&  the  progress  of  the  flre.  He 
thereupon  abandoned  the  attempt  to  save  the 
residue  of  his  office  furniture,  and  it  was 
soon  overtaken  and  destroyed  by  the  fire. 
He  did  not  see  Mr.  Miller,  the  landlord's 
agent,  on  the  premises  at  either  visit  to  his 
office,  nor  did  be  know  who  had  locked  the 
second-story  front  door.  There  was  evidence, 
on  the  contrary,  tending  to  prove  tbat  on  the 
afternoon  of  the  fire  the  second-story  front 
door  of  the  building  was  not  tightly  locked, 
but  was  held  only  by  a  night  latch  or  other 
fastening  that  could  be  easily  opened  from 
the  inside  without  a  key.  In  fact,  the  tenant 
of  one  of  the  other  rooms  In  the  bulldine 
testified  without  contradiction  that  at  about 
2  o'clock  on  the  same  afternoon  he  had  open- 
ed that  door  from  the  inside  without  diffi- 
culty, and  gone  out  through  it  to  the  plat- 
form of  the  outside  steps  leading  up  to  It^ 
and  stood  there  10  or  15  minutes  looking 
at  the  passers-by,  and  then  re-entered  tbe- 
bullding  by  the  same  door,  which  be  closed 
after  him  without  locking  it  The  amended 
narr.  on  which  the  case  was  tried,  in  setting 
forth  the  conduct  of  the  defendant  complain- 
ed of  by  the  plaintiff,  alleges  that  the  remov- 
al of  the  furniture  "was  prevented  by  the 
fault  and  negligence  of  said  defendant,  who, 
notwithstanding  and  In  spite  of  repeated  de- 
mands by  this  plaintiff,  made  by  him  of  the 
agent  of  defendant  then  in  possession,  the 
said  agent  barred  and  maintained  barred  the 
necessary  means  of  exit  from  said  building 
and  office,"  and  1^  that  means  alone  the 
plaintiff  was  tmable  to  remove  his  furniture, 
and  it  was  destroyed  by  the  fire.  There  Is, 
however,  no  evidence  in  the  record  tending 
to  show  the  making  of  the  alleged  demand  by 
the  plaintiff  upon  the  defendant's  agent 

The  theory  of  the  plaintlfTs  case,  as  stated 
on  his  brief,  is  that  it  was  the  duty  of  bis 
landlord  to  secure  to  him  at  all  times  free 
ingress  and  egress  to  and  from  bis  office,  and 
the  unobstructed  use  of  such  passageways 
and  means  of  exit  as  to  enable  him  to  re- 
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move  bis  goods  and  save  tbem  from  an  Im- 
pending destruction.  The  precise  question 
thus  arising  Is  one  of  first  presentation,  but 
its  solution,  In  a  case  like  the  present  one, 
where  there  is  a  mere  verbal  renting  with  a 
total  absence  of  any  express  covenant  on 
the  part  of  tbe  landlord,  must  be  found  In  a 
consideration  of  the  Implied  obligation  rest- 
ing upon  a  landlord  as  such  In  reference  to 
tbe  physical  condition  of  the  demised  prop- 
erty. The  general  doctrine  applicable  to  this 
subject  has  recently  received  careful  con- 
sideration by  us  In  the  case  of  Smith  t. 
State,  92  Md.  629,  C30,  48  Atl.  93,  51  L.  R.  A. 
772.  We  then  said:  "There  Is  no  Implied 
covenant  requiring  the  landlord  to  make  re- 
pairs. Gluck  V.  Mayor,  etc.,  of  Baltimore, 
81  Md.  826,  32  Ati.  515,  48  Am.  St  Rep.  515. 
'There  Is  no  Implied  warranty  on  a  lease  of 
a  house  or  land  that  it  shall  be  reasonably 
fit  for  habitation  or  cultivation.  Tbe  Im- 
plied contract  relates  only  to  the  estate,  not 
to  tbe  condition  of  the  property.  When  a 
lease  contains  no  express  contract  of  war- 
ranty that  the  property  Is  or  shall  be  fit 
for  the  purpose  for  which  it  may  be  rented, 
tbere  is  no  Implied  warranty  to  that  effect, 
and  in  case  tbe  property  falls  down  In  con- 
sequence of  some  Inherent  defect  the  lessor 
Is  not  bound  to  repair,  and  yet  the  lessee 
will  be  compelled  to  pay  the  rent'  Hess 
V.  Newcomer,  7  Md.  837.  After  fully  recog- 
nizing the  landlord's  liability  to  third  per- 
fH>n8  not  claiming  under  the  tenant,  It  is 
said  In  Taylor  on  Landlord  and  Tenant,  {  175 
A,  that  the  lessor's  liability  to  the  lessee  Is, 
however,  much  more  restricted,  as  tbe 
former  does  not  warrant  tbe  condition  of 
the  premises,  and  tbe  tenant,  because  he  can 
inspect  them,  assumes  the  risk  of,  their  state. 
For  any  injury  suffered  by  him  during  his 
occuiMmcy  by  their  defective  condition,  or 
even  faulty  construction,  he  cannot  make  tbe 
lessor  answerable,  unless  there  was  mis- 
representation, active  concealment,  or  per- 
haps a  total  inability  on  the  tenant's  part 
to  discover  tbe  defect  before  entering." 
After  citing  many  cases  in  support  of  the 
doctrine  tbere  stated  we  further  say  In  that 
case;  "The  reason  of  the  rule  is  perfectly 
apparent  If  the  lessee  knows  the  condition 
of  tbe  premises,  and  rents  It  without  requir- 
ing the  owner  to  repair  It,  he  takes  It  as 
be  finds  it,  and  has  no  right  to  complain  of 
injuries  sustained  on  account  of  Its  con- 
dition." 

Although  tbe  liability  of  tbe  landlord  as  to 
the  physical  condition  of  the  premises  cover- 
ed by  tbe  lease  is  as  above  stated,  the 
weight  of  modem  authority  supports  the 
rule  that,  where  he  leases  separate  portions 
of  the  same  building  to  different  tenants, 
and  reserves  under  his  control  the  halls, 
stairways,  and  other  portions  of  the  build- 
ing used  in  common  by  all  of  the  tenants 
as  means  of  access  to  their  respective  rooms 
or  apartments,  he  Is  under  an  obligation  to 


use  reasonable  diligence  to  keep  tbe  portions 
so  retained  under  his  control  of  tbe  build- 
ing In  a  safe  condition  and  free  from  Im- 
proper obstructions.  18  A.  &  B.  Bncyc.  of 
Law  (2d  Ed.)  pp.  220,  221;  Gillvon  v.  Reil- 
ly,  50  N.  J.  Law,  26,  11  Atl.  481;  Looney  v. 
McLean,  129  Mass.  33,  37  Am.  Rep.  295; 
Vanderbeck  v.  Hendry,  34  N.  J.  Law,  471, 
472;  Brunker  v.  Cummins,  138  Ind.  443, 
32  N.  E.  732;  McGlnley  v.  Alliance  Trust 
Co.  (Mo.  Sup.)  66  S.  W.  153,  56  L.  R.  A.  334; 
Dollard  V.  Roberts,  14  L.  R.  A.  238,  and  notes 
thereto.  This  obligation  of  the  landlord  to 
the  tenants  of  different  parts  of  the  same 
building  in  reference  to  tbe  balls,  stairways, 
doors,  etc.,  of  which  be  has  kept  possession 
for  their  common  use,  has  been  held  not  to 
result  from  the  Implied  covenant  for  quiet 
enjoyment  Incident  to  tbe  leases  of  the 
several  portions  of  the  building,  but  to  be 
of  tbe  same  character  as  that  of  any  other 
owner  of  real  estate,  who  permits  or  invites 
others  to  use  It  for  a  particular  purpose,  to 
keep  it  safe  for  those  using  It  within  the 
scope  of  the  invitation.  GlUvon  v.  Rellly, 
supra;  Looney  v.  McLean,  supra;  Vander- 
beck V.  Hendry,  supra;  Camp  v.  Wood,  76 
N.  Y.  92,  32  Am.  Rep.  282.  Whatever  may 
be  the  true  origin  and  character  of  this 
obligation  of  the  landlord,  it  ought  not  to  be 
extended  beyond  the  uses  and  purposes  to 
which  it  is  reasonable,  from  the  situation 
and  nature  of  the  building  containing  the 
demised  apartments,  to  infer  that  the  balls, 
stairways,  etc..  were  intended  to  be  sub- 
jected in  making  tbe  leases  to  the  respective 
tenants. 

Now,  what  were  the  reasonable  uses  for 
which  the  appellant,  as  landlord,  was  under 
obligation  to  keep  in  proper  condition  the 
halls,  stairways,  and  outer  doors  of  the  build- 
ing containing  tbe  office  leased  by  bim  to 
the  appellee?  It  appears  from  the  evidence 
that  it  was  an  office  building  located  in  tbe 
business  portion  of  the  city  opposite  tba 
courthouse.  With  the  exception  of  a  lunch- 
room and  restaurant  on  the  ground  floor,  tbe 
entire  building  was  rented  out  as  offices, 
mainly  to  lawyers.  Tbe  reasonable  use  of 
tbe  outer  doors,  halls,  and  stairways  of  such 
a  building  so  located,  so  far  at  least  as  re- 
lated to  the  lawyers'  offices,  required  that 
they  should  be  k^t  open  and  free  from  Im- 
proper obstruction  during  such  hours  of  tbe 
day  and  evening  as  their  tenants  and  persons 
having  business  with  tbem  might  reasonably 
be  expected  to  desire  access  to  the  offices. 
But  such  use  did  not  require  that  the  doors, 
hails,  etc.,  should  be  kept  In  tbat  condition 
throughout  the  entire  night,  nor  on  Sunday, 
which  Is  a  dies  non  when  secular  avocations 
are  presumed  to  be  suspended.  It  certainly 
did  not  require  the  outer  doors  of  the  build- 
ing to  be  kept  open  on  Sunday  to  such  an 
extent  as  to  admit  of  the  removal  by  the 
tenants  of  large  pieces  of  furniture.  The 
access  afforded  to  tbe  building  on  Sunday, 
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as  shown  by  the  evidence,  through  the  open 
door  and  hallway  on  the  ground  floor,  which 
connected  with  the  stairway,  was,  in  our 
opinion,  reasonable  and  adequate  for  all  ordi- 
nary occasions.  The  occiurrence  of  the  great 
Are  of  February  7,  1904,  which  destroyed 
the  entire  center  of  the  city,  was  a  sudden 
and  unexpected  calamity.  Even  then  at  3 
o'clock  in  the  afternoon,  when  the  appellee 
first  went  to  his  oflSce,  be  did  not  regard 
the  danger  of  its  destruction  as  serious,  for 
be  merely  took  from  it  his  insurance  policies, 
and  made  no  effort  to  remove  its  other  con- 
tents until  an  hour  and  a  half  later.  There 
is  no  evidence  that  the  landlord  or  bts  agent 
were  on  the  premises  at  the  time  when  the 
appellee  alleges  that  the  second-story  front 
door  was  locked,  or  were  aware  that  the 
destruction  of  the  building  was  so  seriously 
threatened  by  the  fire  that  any  of  the  tenants 
desired  to  remove  their  furniture.  Under 
these  circumstances  we  are  of  opinion  that 
the  appellant,  as  owner  and  landlord  of  the 
building,  discharged  his  obligation  In  refer- 
ence to  access  to  it  on  Sunday  by  having 
the  door  and  hallway  on  the  ground  floor 
open  and  unobstructed. 

At  the  close  of  the  case  the  plaintiff  offered 
one  prayer,  and  the  defendant  offered  six. 
The  plaintiff's  pMyer  which  related  to  the 
measure  of  damages  In  the  event  of  a  verdict 
In  his  favor  was  unobjectionable  in  form,  and 
was  properly  granted  by  the  court 

The  defendant's  first  prayer  asked  the  court 
to  take  the  case  from  the  Jury  for  want  of 
legally  sufficient  evidence  that  the  defendant 
or  any  of  his  agents  denied  the  plaintiff 
access  to  his  office,  or  prevented  him  from 
removing  his  goods  therefrom  on  the  day  of 
the  fire.  This  prayer  was  properly  rejected, 
because,  although  there  was  no  such  evi- 
dence that  the  plaintiff  was  denied  access 
to  his  office  by  any  one,  there  was  evidence 
tending  to  prove  that  the  only  door  by  which 
the  furniture  could  be  removed  was  secure- 
ly locked  at  both  visits  of  the  plaintiff  to 
the  building.  If  the  Jury  had  believed  this 
evidence,  they  might  have  concluded  that 
the  defendant  did  prevent  the  removal  of  the 
furniture,  for,  the  doors  being  under  the 
control  of  his  agents,  he  was  primarily  re- 
sponsible for  their  open  or  closed  condition. 
The  court  should,  therefore,  not  have  taken 
the  case  from  the  Jury  on  that  prayer. 

There  was,  however,  fatal  error  In  the  re- 
jection of  the  defendant's  fourth  and  fifth 
prayers.  The  fourth  prayer  asserted  the  prop- 
osition that  as  the  fire  occurred  on  Sunday, 
and  was  an  emergency  which  could  not 
have  been  foreseen  by  ordinary  care,  the 
defendant  was,  as  a  matter  of  law,  under  no 
obligation  to  provide  at  that  time  means  of 
egress  from  the  building  suitable  for  the 
removal  of  furniture  therefrom.  The  fifth 
prayer  In  effect  Instructed  the  Jury  that  if 
they  believed  from  the  evidence  that  the 
plaintiff,  at  the  time  he  attempted  to  remove 
his  furniture  from  the  building,  could  by  rea< 


sonable  efforts  have  opened  the  npper  front 
door,  he  was  not  entitled  to  recover.  From 
what  we  have  said  concerning  ttie  legal 
obligation  aa  to  the  condition  of  the  hallways 
and  doors  of  the  building  resting  upon  the 
defendant  as  landlord.  It  is  apparent  that 
both  of  these  prayers  should  have  been  grant- 
ed. We  find  no  reversible  error  In  the  ac- 
tion of  the  lower  court  upon  the  other  three 
prayers  of  the  defendant 

There  is  an  exception  in  the  record,  taken 
after  the  trial  of  the  case,  at  the  hearing 
of  a  motion  for  a  new  trial,  to  the  court's 
refusal  to  grant  the  motion.  The  main 
ground  of  the  motion  was  the  fact  that  the 
plaintiff's  counsel.  In  his  argument  before 
the  Jury  at  the  trial  of  the  case,  had  made 
certain  statements  which  the  defendant's 
counsel  claimed  were  Improper,  bat  to  which 
he  neither  made  objection  or  took  any  ex- 
ception at  the  time  they  were  made,  or  at 
any  time  prior  to  filing  the  motion  for  a 
new  trial.  It  Is  well  settled  that  no  appeal 
will  He  from  an  order  granting  or  refusing 
a  new  trial,  the  motion  for  which  Is  always 
addressed  to  the  sound  discretion  of  the 
court  Nor  will  a  litigant  be  permitted  to 
employ  a  motion  for  a  new  trial  as  a  means 
of  bringing  to  this  court  for  Its  review  any 
matter  occurring  during  the  trial  of  the  case 
to  which  objection  was  not  made  at  the  time 
of  its  occurrence. 

For  the  error  committed  in  rejecting  the 
fourth  and  fifth  prayers  of  the  defendant 
the  Judgment  must  be  reversed,  and,  aa  the 
case  made  out  by  the  record  does  not  show 
the  plaintiff  entitled  to  recover,  no  new  trial 
will  be  granted." 

Judgment  reversed,  with  costs,  without  a 
new  trial. 


PHILADELPHIA,  B.  &  W.  R.  CO.  r. 

McGUGAN. 

(Court  of  Appeals  of  Maryland.    Dec.  6,  1905.) 

Cabbiebs— IHJUBT  TO  Passknoeb— QotariONS 

FOB  JUBT. 

In  an  action  for  Injuries  to  a  passenger, 
owing  to  his  having  fallen  into  a  drain  box 
while  crossing  defendant's  jards  for  the  pur- 
pose of  changing  cars,  the  question  of  defend- 
ant's negligence  and  plaintiff's  eontributoiy 
negligence  held  for  the  jury. 

Appeal  from  Olrcnlt  Court  Kent  County; 
Edwin  H.  Brown,  Judge. 

Action  by  Barnard  J.  McGugan  against 
the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  FOW- 
LER, BRISCOE,  BOYD,  PAGE,  SCHMUOK- 
BR,  and  JONES,  JJ. 

Marlon  De  K.  Smith,  for  appellant  Wm. 
W.  Beck  and  Richard  D.  Hynson,  for  ap- 
pellee. 

BRISCOE,  J.  The  plalntlfl  brought  a 
suit  In  the  circuit  court  for  Kent  county, 
and  recovered  a  Judgment  against  the  defoid- 
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ant  for  personal  injarlee  received  whilst  a 
passenger  on  the  defendant's  railroad  from 
Elkton,  Cecil  county,  to  Massey,  Kent  connty, 
Md.  The  declaration  states  that  the  plain- 
tiff, at  the  time  of  the  Injuries,  was  a  ten- 
ant farmer  and  earning  his  living  by  that 
occupation:  that  the  defendant  was  a  corpo- 
ration and  common  carrier  of  passengers 
and  freight  by  railroad  from  Newark,  in 
the  state  of  Delaware,  to  Massey,  in  Kent 
county,  Md.  through  Townsend,  In  the  state 
of  Delaware;  that  on  the  15th  day  of  De- 
cember, in  the  year  lOOi,  the  plaintiff  bought 
a  ticket  of  the  defendant  entitling  him  with 
his  baggage  to  a  safe  passage  on  the  rail- 
road from  Newark,  Del.,  to  Massey,  Md. ;  that 
on  the  17th  day  of  December,  190i,  while 
be  was  traveling  on  said  ticket,  using  due 
care  and  caution  In  crossing  the  property 
of  the  defendant.  In  order  to  make  the  nec- 
essary changes  as  required  by  his  ticket,  at 
or  near  the  village  of  Townsend,  was  Injured 
and  made  permanently  lame  by  reason  of 
the  defendant  negligently  suffering  its  prop- 
erty to  be  put  of  repair  over  which  the  plain- 
tiff had  the  right  to  pass.  At  the  trial  the 
▼erdlct  and  Judgment  were  In  favor  of  the 
plaintiff,  and  the  defendant  has  appealed. 

There  is  but  one  bill  of  exceptions  set 
oat  In  the  record,  and  that  presents  the 
correctness  of  the  action  of  the  court  in 
granting  the  plalntUTs  prayers  and  In  the 
rejection  of  the  defendant's  first  and  second 
prayers.  To  the  action  of  the  court  in  re- 
jecting the  plalntiers  fifth  prayer  and  to  the 
granting  of  the  defendant's  third  to  the 
eighth  prayers,  inclusive,  no  exception  ap- 
pears to  have  been  taken,  and  it  will  not  be 
considered  by  us.  The  single  question  in  the 
case  is  whether  the  trial  court  erred  in  its 
mllngs  on  the  prayers;  that  Is,  in  granting 
the  plaintifTs  prayers  and  In  rejecting  the 
defendant's  first  and  second  prayers. 

The  plaintifTs  prayers  were  properly  grant- 
ed. They  are  copies  of  prayers  approved  by 
this  court  in  P.,  W.  &  B.  Railroad  Com- 
pany V.  Anderson,  72  Md.  619,  20  Atl.  2,  8  L. 
R.  A.  673,  20  Am.  St  Rep.  483.    In  P.,  B. 

&  W.  R.  Co.  V.  Hand,  101  Md.  ,  61  Atl. 

285,  it  Is  said  that  similar  prayers  "were 
free  from  objection,  and  it  was  unnecessary 
to  discuss  them  again." 

The  defendant's  first  and  second  prayers 
are  the  usual  ones  submitted'  on  behalf  of 
the  defendant  In  damage  suits,  and  were  to 
the  effect  that  there  was  no  evidence  in  the 
case  legally  sufficient  to  entitle  the  plaintiff 
to  recover,  and  the  evidence  was  not  legally 
snfflclent  to  show  that  the  Injury  was  caused 
solely  by  the  negligence  of  the  defendant 
These  prayers  being  in  the  nature  of  a  de- 
murrer to  the  evidence.  It  becomes  necessary 
for  us  to  briefly  consider  the  material  evi- 
dence as  set  out  In  the  record. 

The  defendant  Is  a  corporation,  and  oper- 
ates and  controls  a  railroad  from  Newark, 
Del.,  to  Massey,  In  Kent  county,  Md.  The 
plaintiff  was  a  passenger  of  the  defendant 
62  A.— 48 


railroad  at  the  time  of  the  alleged  injuries, 
and  had  purchased  a  round-trip  ticket  for 
passage  over  the  road  from  Massey  to  Elk- 
ton.  It  was  necessary  for  him  to  change 
cars  at  Townsend,  Del.,  and  take  the  train 
at  that  place  to  Massey  on  his  return  trip 
home.  On  the  17th  of  December,  1904,  while 
traveling  from  Elkton  to  Massey,  and  at 
Townsend,  Del.,  he  left  the  rear  end  of  the 
rear  car,  upon  which  he  was  riding,  and  pro- 
ceeded to  take  the  train  to  Massey,  his 
(Mint  of  destination.  While  proceeding  to 
his  train  on  the  Queen  Anne  &  Kent  Railroad, 
which  was  about  08  feet  from  the  rear  of  the 
car  he  had  left  he  fell  into  an  uncovered 
drain  box,  or  open  culvert  filled  with  snow, 
on  the  defendant's  premises,  and  was  injured. 
The  place  where  the  accident  occurred  was 
only  a  few  feet  from  the  car  the  plaintiff 
had  left,  and,  while  beyond  the  passenger 
platform  for  ijassengers  to  leave  the  car, 
it  was  the  most  direct  route  and  the  nearest 
one  for  him  to  take  In  crossing  to  his  train. 
At  Townsend,  where  the  accident  happened, 
there  are  three  tracks  running  north  and 
south.  The  easterly  one  is  used  by  the  north- 
bound, the  middle  by  the  south-bound  trains, 
and  the  westerly  track  Is  known  as  the 
"Queen  Anne  &  Kent  Railroad  siding."  The 
passenger  platform  Is  on  the  east  side  of  the 
tracks,  and  on  the  west  side  of  the  tracks 
there  is  a  platform  used  for  baggage  and 
mall  to  be  carried  over  the  Queen  Ann  & 
Kent  Railroad.  The  train  upon  which  the 
plaintiff  was  riding  on  the  day  of  the  ac- 
cident was  a  long  one,  and  the  car  was  stop- 
ped about  235  feet  beyond  the  platform.  He 
and  two  other  passengers  left  the  rear  plat- 
form of  the  last  car,  where  they  were  seated, 
and  from  the  west  side  of  the  freight  plat- 
form proceeded  to  cross  to  the  Queen  Anne 
&  Kent  Railroad.  The  plaintiff  and  the  two 
witnesses,  who  were  alone  in  the  rear  car 
and  who  left  in  company  with  the  plaintiff, 
testified  that  before  the  train  reached  Town- 
send  the  conductor  came  into  the  car,  took  up 
the  tickets,  and  told  them  the  next  stop  was 
Townsend.  Then  he  hollered  "Townsend!" 
and  the  car  stopped;  that  they  were  not  di- 
rected to  leave  the  car  from  the  front  plat- 
form and  not  the  rear  one,  and  no  notice 
was  given  them  that  passengers  should  leave 
the  car  from  the  east  side,  and  not  the  west 
Bide;  that  the  rear  door  of  the  car  was  not 
fastened,  and  there  was  no  one  on  the  rear 
platform  to  warn  them,  or  tell  them  on  which 
Bide  to  leave  the  car.  There  was  further 
evidence  on  the  part  of  the  plaintiff  that  it 
was  the  custom  of  people  leaving  the  rear 
car,  when  the  train  was  a  long  one,  to  get 
off  on  the  right  platform,  and  as  a  rule  pas- 
sengers were  not  instructed  by  the  railroad 
officials  from  which  end  of  the  car  it  would 
be  the  safest  to  reach  the  Queen  Anne  & 
Kent  Railroad,  and  that  the  right  side  was 
the  nearest  to  tlie  train.  On  the  part  of  the 
defendant  the  evidence  tended  to  show  that 
the  plaintiff  was  directed  by  the  conductor 


Digitized  by  VjOOQIC 


754 


Si  ATLANTIC  BBPORTBR. 


Old. 


to  leave  the  car  by  the  front  platform,  and 
that  he  was  not  required  to  get  off  on  the 
side  away  from  the  passenger  station  and 
platform;  that  the  plaintiff  consulted  bis 
own  convenience  in  leaving  the  car,  and 
thereby  exposed  himself  to  the  risk  which 
caused  the  accident 

There  being,  then,  a  manifest  conflict  in  the 
evidence,  the  question  of  negligence  and  con- 
tributory negligence  was  one  of  fact  and  for 
the  Jury  to  determine.  This  is  well  settled 
and  needs  no  citation  of  authority  to  estab- 
lish it  In  B.  &  O.  R.  R.  Co.  v.  Kane,  69 
Md.  11,  13  Atl.  387,  9  Am.  St  Rep.  387,  It  Is 
said,  although  a  railroad  company  may  have 
provided  a  platform  where  the  trains  reg- 
ularly stop  for  the  Ingress  and  egress  of  pas- 
sengers, it  is  not  per  se  contributory  negli- 
gence for  a  passenger  to  attempt  to  enter  a 
train  at  a  place  other  than  the  platform  pro- 
vided, in  the  absence  of  notice  that  passen- 
gers would  be  received  only  at  such  platform 
and  were  prohibited  from  attempting  to  enter 
the  cars  at  any  other  place.  And  In  Mc- 
Mahon's  Case,  39  Md.  449,  this  court  said: 
"In  no  case  ongbt  the  court  to  take  the 
question  of  negligence  from  the  Jury,  unless 
the  conduct  of  the  plaintiff  relied  on  as 
amounting  in  law  to  contributory  negligence  Is 
established  as  clear  and  uncontradicted  evi- 
dence." The  law  of  the  case  in  our  opinion 
was  clearly  and  fully  submitted  to  the  Jury 
in  the  plaintiff's  and  defendant's  granted 
prayers.  The  defendant's  first  and  second 
prayers,  under  the  facts  of  the  case,  were 
therefore  properly  rejected.  There  being  no 
error  in  the  rulings  of  the  court  below,  the 
judgment  will  be  aflQrmed. 

Judgment  affirmed,  with  costs. 


STATE,  to  Use  of  MANFDSO   et  al,  ▼. 

WESTERN   MARYLAND   R.   CO. 

(Court  of  Appeals  of  Maryland.    Dec.  6,  1905.) 

RAII.BOADS — CbOSSIKO    ACCIDENT— CONTBIBU- 
TOBT  NEOLIOENCE. 

One  who,  without  stopping,  looking,  and 
listening,  drove  upon  rsilroad  traclcEi  at  a  point 
where  his  view  of  tlie  tracks  was  obstrncted, 
was  guilt;  of  contributory  negligence  as  a  mat- 
ter of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  U  1044,  1170,  1307-1379.] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Daniel  Olrand  Wright  Judge. 

Action  by  the  state,  to  the  use  of  Jelsomlna 
Manfuso  and  others,  against  the  Western 
Maryland  Railroad  Company.  From  a  Judg- 
ment in  favor  of  defendant  plaintiffs  appeal. 
AfSrmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCB,  SCHMUCK- 
ER,  JONES,  and  BURKE,  JJ. 

William  Colton,  for  appellants.  Leon  B. 
Oreenbanm,  for  appellee. 

BURKE,  J.  John  Manfuso  was  struck  and 
killed  by  a  locomotive  of  the  defendant  com- 


pany on  the  18th  day  of  November,  1903.  at 
Mt  Hope  Station  in  Baltimore  county.  This 
suit  was  brought  by  his  widow  and  infant 
children  to  recover  damages  for  his  death, 
which  Is  alleged  to  have  been  caused  by  the 
negligence  of  the  company.  Manfuso  was 
In  the  act  of  crossing  the  tracks  of  tlie  rail- 
road company  at  Mt  Hope,  and  was  stmck 
by  an  engine  of  the  company  and  killed.  The 
tracks  at  the  point  where  the  accident  oc- 
curred were  crossed  by  a  private  road,  much 
traveled,  leading  from'  the  Reisterstown 
Road  into  the  grounds  of  Mt  Hope  Retreat 

The  record  contains  two  bills  of  esceptiona, 
one  to  the  ruling  of  the  court  on  a  question  of 
evidence,  and  another  to  the  action  of  the 
court  in  granting  the  prayers  submitted  by 
the  counsel  of  the  defendant  at  the  con- 
clusion of  the  plaintiff's  case.  In  the  argu- 
ment before  this  court  counsel  for  the  ap- 
pellant abandoned  the  exceptions  to  the  testi- 
mony, and,  consequently,  the  only  question  to 
be  determined  is:  Was  the  court  right  In 
withdrawing  the  case  from  the  consideration 
of  the  Jury?  This  involves  an  examination 
of  the  facts  and  circumstances  under  which 
the  Injury  which  caused  the  death  of  John 
Manfuso  was  received. 

Manfuso  was  a  fruit  dealer,  and  on  the 
morning  of  the  accident  had  borrowed  a 
horse  and  wagon  from  Domlnick  Saio  for  the 
purpose  of  delivering  some  fruit  at  Mt  Hope 
Retreat  Sale  accompanied  him  on  the  Jour- 
ney, and  was  with  him  In  the  wagon  when 
the  accident  occurred.  In  traveling  to  the 
Institution  they  went  out  the  Reisterstown 
Road,  and  went  down  the  private  road  or 
lane  above  mentioned,  crossed  the  trades  of 
the  railroad,  and  entered  the  grounds  of  the 
Institution.  As  they  approached  the  crossing, 
a  train  passed,  and  Manfuso  told  Saio  the 
crossing  was  a  dangerous  place.  He  deliver- 
ed the  fruit  and  began  the  return  trip  to 
the  city,  and  while  In  the  act  of  crossing  the 
tracks  at  Mt  Hope  Station  the  wagon  was 
struck  by  an  express  train  of  the  defendant 
company — ^the  York  Limited — and  Manfuso 
was  killed,  and  Saio  injured.  The  accident 
occurred  between  9  -and  10  o'clock  in  the 
morning.  The  day  was  clear  and  cold,  and 
the  sun  was  shining.  The  road  over  which 
they  were  traveling  was  smooth,  and  the 
wagon  in  which  they  rode  was  new  and  made 
little  noise.  It  appears  from  the  evidence 
that  after  passing  the  station  at  Mt  Hope 
the  tracks  of  the  company  curve,  and  at  a 
distance  of  about  600  feet  from  the  station 
there  is  an  abrupt  curve,  which  obscures  the 
view  of  an  approaching  train,  and  renders 
Its  presence  at  that  curve  Invisible  to  one 
standing  at  the  distance  of  10  feet  from  the 
west-bound  track;  and  that  a  fast  train 
would  cover  the  distance  from  this  curve  to 
the  crossing  In  about  10  or  11  seconds.  In 
approaching  the  crossing  In  the  direction  In 
which  the  deceased  was  traveling,  there  were 
trees  and  shrubbery  which  cut  off  the  view 
of  the  tracks  to  the  northwest  and  at  the 
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entrance  to  the  grounds  of  Mt  Hope  there 
was  a  gate  house  and  station  house  which 
obscured  the  view  of  the  tracks  as  one  ap- 
proached more  closely  the  crossing,  and  when 
the  gate  house  was  reached  only  about  25  or 
80  feet  of  the  track  was  risible.  Near  the 
railroad  crossing  there  was  a  danger  signal, 
warning  travelers  to  stop,  look,  and  listen, 
which  notice  Manfnso  saw  and  read.  The 
train  which  strudc  the  deceased  was  coming 
from  the  west 

The  witness  Salo  gives  the  following  ac- 
count of  the  accident:  "Q.  And  you  were 
looking  for  trains  coming  towards  Baltimore? 
A.  Yes.  sir.  Q.  And  he  was  looking  for 
trains  coming  from  Baltimore?  A.  Yes,  sir. 
Q.  And  it  was  agreed  between  you  that  you 
would  watch  out?  A.  Yes,  sir.  Q.  How  fast 
were  you  going?  A.  Very  slow.  We  ran 
fast  when  we  first  started  but  when  we  got 
near  there  be  said  he  would  go  quite  easy, 
so  we  see  if  any  train  was  coming,  because 
be  said  this  is  a  dangerous  place.  Q.  What 
did  you  do  with  the  way  of  keeping  on  easy, 
how  slow  did  you  go?  A.  We  went  right 
slow,  and  we  passed  a  little  house.  Q.  That 
is  the  gate  house?  A.  Yes.  sir.  Q.  And  you 
came  out  the  gate?  A.  Yes,  sir.  Q.  Then 
what?  A.  We  went  real  slow,  almost  stop- 
ped. Q.  Which  way  were  yon  looking?  A. 
On  the  left  side  way.  Q.  That  way  [Indicat- 
ing]? A.  I  could  not  look  all  the  way  though, 
I>ecau8e  the  house  was  against  me.  Q.  But 
when  yon  got  outside  the  gate,  and  got  near 
the  track,  you  could  see  up  the  track  could 
you?  A.  Yes,  sir;  I  stuck  my  head  through 
the  wagon  to  see  if  any  train  was  coming. 
Q.  Could  you  see  up  as  far  as  the  curve?  A. 
I  could  not  see  all  the  way  through,  because 
I  didn't  have  a  chance.  Q.  How  far  was 
your  horse  from  the  track  here  [indicating] 
when  you  got  sufficiently  open  view  to  see  up 
the  track?  A.  We  were  near  the  track, 
and  all  at  once,  crack!  and  I  see  black  smoke 
coming  fast,  and  I  dont  know  where  we  went 
to."  On  cross-examination  Saio  testified  as 
they  approached  the  crossing  be  and  Manfnso 
"were  talking  about  that  dangerous  place, 
because  he  knew  it  was  a  dangerous  place 
there,  and  that  is  the  reason  we  were  talking. 
He  told  me  to  look  up.  and  he  was  looking 
down,  to  pay  attention  to  a  dange)-ous  place." 

It  is  thus  apparent  from  the  testimony  that 
the  crossing  was  a  peculiarly  dangerous  one, 
and  that  Manfuso  was  acquainted  with  its 
surroundings  and  was  aware  of  Its  danger. 
The  danger  attending  the  crossing  Is  made 
more  evident  by  the  testimony  of  Salo  to 
which  we  have  alluded.  Notwithstanding 
the  danger  which  confronted  him,  and  of 
which  he  was  well  aware,  Manfuso,  without 
stopping,  drove  upon  the  tracks  of  the  rail- 
road, and  was  killed  by  a  passing  train.  Was 
Manfuso  gni^Ity, -as  a  matter  of  law,  of  con- 
tributory negligence  in  attempting  to  cross 
the  track  of  the  defendant  company  under 
the  circumstances  we  have  stated?  If  so, 
the  court  was  clearly  right  in  withdrawing 


the  case  from  the  consideration  of  the  Jury, 
and  in  directing  a  verdict  for  the  defendant 
By  the  settled  law  of  this  state  certain  well- 
defined  and  Imperative  duties  are  Imposed  up- 
on persons  before  they  make  the  attempt  to 
cross  the  tracks  of  a  railroad  company.  They 
are  Iwund  luder  all  circumstances  to  look 
and  listen  for  approaching  trains,  and  if  the 
crossing  Is  one  of  more  than  ordinary  danger 
and  the  view  of  the  tracks  is  obstructed  at 
or  near  the  place  of  crossing.  It  is  the  duty  of 
the  traveler  to  stop,  look,  and  listen  before  he 
attempts  to  cross;  and  if  a  person  neglects 
these  necessary  precautions,  and  In  conse- 
quence of  such  neglect  is  injured  by  the  col- 
lision with  a  passing  train,  he  will  be  held 
to  have  contributed  by  his  own  negligence  to 
the  occurrence  of  the  accident  and  will  not 
be  allowed  to  recover  for  any  injury  he  may 
have  sustained. 

The  circumstances  under  which  a  person 
Is  bound  to  stop  before  attempting  to  cross 
hare  been  indicated  in  a  number  of  cases 
in  this  state.  In  the  case  of  Maryland  Cen- 
tral Railroad  Company  v.  Neubeur,  62  Md. 
899,  this  obligation  upon  the  part  of  tbe 
traveler  to  stop,  look,  and  listen  before  mak- 
ing the  attempt  to  cross  was  considered  by 
the  court  Referring,  In  that  case,  to  this 
obligation,  Alvey,  C.  J.,  said :  "A  large  num- 
ber of  the  decisions  go  to  the  extent  of  hold- 
ing that  It  Is  Incumbent  upon  the  traveler, 
at  ordinary  street  crossings,  to  stop,  look, 
and  listen  before  attempting  to  cross  tbe 
rails;  and,  if  he  falls  to  observe  this  pre- 
caution, be  forfeits  all  right  to  recover  for 
injuries  received.  This  precaution  is  not 
only  reasonable  and  proper  to  be  observed 
on  the  part  of  the  traveler  on  a  public  road, 
crossing  railroad  tracks,  for  his  own  safety, 
but  it  is  equally  necessary  for  the  safety  of 
the  multitude  of  the  people  riding  in  the 
railroad  train,  liable  to  be  killed  by  collision 
of  the  train  with  obstacles  on  the  track." 
While  referring  to  the  rule  with  approval, 
the  court  however,  declined  to  follow  th« 
authority  of  cases  in  many  other  states,  and 
declare  it  to  be  the  duty  of  the  traveler  In 
all  cases  to  stop  before  attempting  to  cross. 
In  the  case  of  Philadelphia  &  Baltimore  Rail- 
road C!ompany  ▼.  Hogeland,  66  Md.  149,  7 
Atl.  105,  59  Am.  Rep.  159,  tbe  question  was 
again  presented  for  consideration,  and  Alvey, 
C.  J.,  speaking  for  the  court  said:  "The 
rule  is  now  firmly  established  In  this  state, 
as  It  Is  elsewhere,  that  it  is  negligence  per 
se  for  any  person  to  attempt  to  cross  trails 
of  a  railroad  company  without  first  looking 
and  listening  for  approaching  trains,  and, 
if  the  track  in  both  directions  is  not  fully  in 
view  In  the  immediate  approach  to  tbe  point 
of  intersection  of  the  roads,  due  care  would 
require  that  the  party  wishing  to  cross  the 
railroad  track  should  stop,  look,  and  listen 
before  attempting  to  cross."  And  it  was  said  • 
in  State,  Use  of  Price,  v.  a  A  P.  Railroad 
Co..  87  Md.  188.  89  Atl.  610.  that,  "If  the 
traveler's  view  of  the  railroad  la  obstructed 


Digitized  by  VjOOQIC 


756 


62  ATLANTIC  REPORTER. 


(Conn. 


ao  as  to  prevent  him  from  Beeing  whether 
a  train  la  approaching,  it  is  his  duty  to 
stop,  look,  and  listen  before  attempting  to 
cross."  And  In  Watson's  Case,  91  Md.  Si55, 
40  AtL  996,  it  is  said  that  the  obligation  to 
stop  "should  be  applied  to  all  crossings  where 
the  view  is  obstructed,  or  when,  for  any 
reason,  it  is  evident  that  the  traveler  can 
hear  better  and  avoid  danger  by  stopping 
to  listen  in  a  place  of  safety."  In  Holden's 
Case,  93  Md.  417,  49  A.tL  626,  where  the  view 
of  the  track  was  obstructed  in  one  direction 
only,  the  defendant's  sixth  prayer,  which  had 
been  refused  by  the  trial  court,  was  under 
consideration.  By  this  prayer  the  court  was 
asked  to  instrutt  the  Jury  that,  if  they  found 
that  the  plaintifTB  view  on  his  near  approach 
to  the  track  was  In  any  manner  obstructed, 
then  It  was  the  duty  of  the  plaintiff  be- 
fore going  on  the  track  to  stop,  look,  and 
listen  for  the  train,  and.  If  he  violated  this 
rule  by  failing  to  stop,  he  was  guilty  of 
contributory  negligence,  and  could  not  recov- 
er. In  delivering  the  opinion  in  that  case. 
Fowler,  J.,  speaking  in  refwence  to  that  pray- 
er, said:  "The  plaintiff's  first  contention  Is 
that  the  language  of  the  prayer  Is  too  broad, 
but  we  cannot  agree  with  him.  We  think 
it  clearly  announces  the  established  rule, 
which  we  said,  in  Hogeland's  Case,  66  Md. 
149,  7  Atl.  105,  59  Am.  Rep.  169,  'Is  one  whloh 
the  courts  ought  not  to  relax,'  as  Its  enforce- 
ment is  necessary  as  well  for  the  safety  of 
those  who  travel  on  railroad  trains  as  for 
those  who  travel  on  the  common  highways." 
In  the  case  just  cited  the  rule  is  thus  ex- 
pressed :  "If  the  track  in  both  directions  is 
pot  fully  in  view  in  the  immediate  approach 
to  the  point  of  intersection  of  the  roads,  due 
care  would  require  that  the  party  wishing 
to  cross  the  ralboad  track  should  stop,  look, 
and  listen  before  attempting  to  cross." 

The  prayer  we  are  considering  declares 
that,  if  the  view  was  in  any  manner  obstruct- 
ed, it  was  the  duty  of  the  plaintiff  to  stop, 
etc.  This  Is  equivalent  to  saying  that.  If 
the  track  was  not  "fully  In  view" — ^that  la 
to  say.  If  there  was  an  obstruction  of  the 
view  by  a  hill,  a  bank,  trees,  or  in  any  man- 
ner— due  care  requires  the  travel  on  the  com- 
mon highway  to  stop  and  listen  before  at- 
tempting to  cross.  The  prayer  in  the  opin- 
ion of  the  court  announced  the  correct  prin- 
ciple of  law  applicable  to  the  case,  and  was 
in  Itself  free. from  objection,  but  its  refusal 
by  the  court  below  was  not  pronounced  to 
be  error,  because  the  concession  of  the  plain- 
tiff's first  prayer  estopped  the  defendant  from 
complaining  of  the  rejection  of  Its  sixth  pray- 
er. It  may  be  declared  to  be  the  fixed  and 
inflexible  rule  of  law  In  this  state  that  it  la 
the  duty  of  the  traveler  to  stop,  look,  and 
llatoi  before  attempting  to  cross  the  tracks 
of  a  railroad,  where  the  crossing  is  one  of 
more  than  ordinary  danger,  because  of  ob- 
structions at,  or  near,  the  Immediate  approach 
to  the  point  of  intersection  of  the  roads,  by 
reason  of  which  the  track  is  not  fully  in  I 


view ;  and,  if  he  attempts  to  croaa  In  disre- 
gard of  thia  duty,  and  In  consequence  there- 
of Is  injured,  he  will  be  held  to  be  guilty  in 
law  of  contributory  negligence.  The  undis- 
puted evidence  in  this  caae  shows  that  the 
crossing  in  question  was  of  more  than  ordi- 
nary danger ;  ttiat  the  view  of  the  trat^a,  in 
the  immediate  approach  to  the  crossing,  on 
the  northwest,  from  which  direction  the  train 
which  struck  and  killed  Manfuso  came,  was 
obstructed  by  shrubbery,  trees,  a  gate  house, 
and  a  station  house;  that,  without  stopping, 
he  attempted  to  cross  and  was  atmck  by  a 
passing  train  and  was  killed;  and  that  his 
failure  to  atop,  look,  and  listen  was  the  di- 
rect and  proximate  cause  of  his  Injury. 
Therefore  be  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

It  was  the  clear  duty  of  the  court,  ander 
the  facts,  to  have  granted  the  defendant's 
second  prayer,  by  which  the  jury  was  in- 
structed to  find  their  verdict  for  the  defend- 
ant. 

Judgment  affirmed. 


MULXrBR  et  al.  v.  WITTH. 

(Supreme  Court  of  Errors  of  Connecticut.    Jas. 
26.  1906.) 

1.  AflSIONlOSirre— CORSIDEBATION— RlQHT     TO 

SDK. 

Where  a  married  woman  aasigned  to  plain- 
tiS  witbout  consideration  a  claim  against  her 
husband  for  money  alleged  to  have  been  loaned 
to  him,  that  the  assignee  might  sue  in  his  own 
name  for  the  assignor's  benefits  the  assignee 
was  not  the  bona  fide  owner  of  the  canae  of 
action,  and  was  not  entitled  to  sue  thereon. 

2.  Bquitt— PutAniHQ — Relief  DE3(A.RnED. 

A  party  seeking  equitable  relief  moat  spe- 
cifically demand  it,  nniesB  the  nature  of  the  de- 
mand itself  Indicates  that  the  relief  sought  is 
equitable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.   19, 
Cent  Dig.  Equity,  H  319-^21. 
8.  Actions— Natube—Leoal  ob  EqurrABL-E. 

An  action  merely  to  recover  a  debt  arising 
oat  of  an  alleged  loan  made  by  a  wife  to  her 
husband,  or  out  of  an  agreement  made  between 
them  concerninK  it,  in  which  money  damages 
alone  are  prayed,  is  an  action  at  law,  and  not  a 
proceeding  in  equity. 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Cent.  Dig.  AcUon,  {{  125,  138,  143.] 

4.    HUBBANb    AND    Wirs— BXISTENCK    OF   RE- 
LATION—SUITS  Between  Spouses. 

Where  a  wife  had  not  been  abandoned  by 
her  husband,  but  voluntarily  left  him  with- 
out cause,  she  was  not  entitled  to  sue  her 
husband  on  an  alleged  indebtedness  for  money 
loaned ;  such  right  having  been  conferred,  by 
Oen.  St.  1902,  i  4543,  only  on  a  married  woman 
abandoned  by  her  husband. 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford  County;    John  Coats,   Jndge. 

Action  by  Louis  J.  Muller  and  others 
against  Charles  R.  Wltte  to  recover  money 
only  alleged  to  be  due  from  defendant  to 
plaintiff  Muller,  in  which  Henrietta  S.  Witte 
was  joined  as  a  party  plaintiff.  From  a 
judgment  in  favor  of  defendant  plalntlA 
appeaL    Afilrmed. 
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Bernard  F.  Gattncjr,  for  appellant  Wltte. 
Frank  L.  Hnngerford,  for  api)ellee. 

TORRANCE,  C.  J.  This  action  was 
brought  at  first  by  the  plaintiff  Mnller  alone 
upon  tbe  common  counts.  He  claimed  to 
be  the  bona  fide  owner,  \>j  assignment  from 
Henrietta  S.  Wltte,  who  was  In  fact  the  wife 
of  the  defendant,  of  a  debt  alleged  to  be  due 
from  the  defendJant  to  his  said  wife.  Sub- 
sequently, upon  the  motion  of  said  MuUer, 
Bald  Henrietta  was  made  a  coplatntiff  In  the 
action.  The  bill  of  particulars  as  filed  in  the 
case  was  for  money  loaned  to,  and  paid  out 
for,  the  defendant  by  his  said  wife.  After 
this  tbe  plaintiffs  filed  an  additional  count, 
alleging  in  substance  these  facts:  That  Hen- 
rietta was  the  wife  of  the  defendant,  married 
to  him  in  1874,  but  that  he  had  abandoned  her 
before  this  suit  was  commenced;  that  on  or 
before  February  2,  1898,  she  loaned  to  him 
$900  under  an  oral  agreement  that  he  would 
conv^  to  her  certain  real  estate  of  his  in 
New  Britain;  that  he  has  refused  to  make 
said  conveyance;  and  that  she  had  assigned 
said  claim  to  Muller  without  consideration, 
and  under  a  misapprehension  of  the  law  re- 
lating to  married  women  abandoned  by  their 
husbands.  This  last  allegation,  as  also  the 
allegation  that  Henrietta  was  the  wife  of 
tbe  defendant,  married  to  him  in  1874,  were 
admitted  in  the  answer,  and  the  other  al- 
legations were  denied. 

The  material  facts  found  are  these:  The 
defendant  and  said  Henrietta  Intermarried  In 
1874,  and  lived  together  until  some  time  in 
February,  1898.  In  1892  Henrietta  received 
the  sum  of  $9fiO  as  the  proceeds  of  a  policy 
of  life  Insurannce  paid  to  her  upon  the  death 
of  her  mother.  Between  November,  1892,  and 
May,  1893,  she,  at  the  request  of  the  defend- 
ant, "delivered  to  him  a  considerable  portion 
of  said  sum  of  $950;  not  as  a  loan,  but  to 
enable  tbe  defendant  to  use  the  same  in  the 
payment  of  his  personal  debts  and  obliga- 
tions." The  defendant  used  said  money  for 
the  purposes  specified,  has  never  repaid  the 
same,  "and  claims  the  right  to  retain  the  same 
as  statutory  trustee  of  his  wife."  The  assign- 
ment of  said  Henrietta's  claim  against,  her 
husband  to  the  plaintiff  Muller,  set  up  In  the 
complaint,  was  made  without  valuable  con- 
sideration, and  "for  the  sole  purpose  of  en- 
abling said  Muller  to  bring  this  action  In  his 
own  name  for  the  benefit  of  Henrietta  S. 
Wltte."  In  February,  1898,  said  Henrietta 
voluntarily,  and  without  lawful  cause  or  ex- 
cuse, left  her  husband  and  her  home,  and  since 
that  time  has  voluntarily  continued  to  live 
apart  from  her  husband  and  to  support  her- 
self, and  her  husband  has  not  abandoned  her. 
Tbe  only  relief  claimed  was  "|1,000  damages.'* 

Upon  these  facts  tbe  court  rendered  judg- 
ment for  the  defendant,  and  we  think  It  did 
not  err  in  so  doing.  Upon  the  facts  found 
Muller  clearly  had  no  right  to  maintain  this 
action,  for  he  was  not  the  assignee  and  equi- 
table and  bona  fide  owner  of  tbe  cause  of  ac- 


tion. Blzby  T.  Parsons,  49  Conn.  488,  44  Am. 
Rep.  246;  Olmstead  v.  Scutt,  65  Conn.  125. 
10  Atl.  519;  Oaflney  v.  Tammany,  72  Conn. 
701,  46  Atl.  156.  It  la,  we  think,  equally 
clear  that  the  other  plaintiff,  tbe  wife,  can- 
not maintain  this  action  against  her  husband. 
She  was  married  to  the  defendant  in  1874, 
and  this  Is  an  action  at  law  for  the  recovery 
of  money  not  alleged  nor  shown  to  be  her 
separate  property,  and  not  a  proceeding  in 
equity  for  the  recovery  or  protection  of  her 
separate  property. 

The  rule  Is  that  "a  party  seeking  equitable 
relief  shall  specifically  demand  It,  as  such, 
unless  the  nature  of  the  demand  Itself  in- 
dicates that  the  relief  sought  Is  equitable." 
Practice  Book,  p.  43,  f  138.  Nothing  of  that 
kind  is  indicated  in  tbe  complaint  In  this  case. 
It  seeks  merely  the  recovery  of  a  legal  debt 
arising  out  of  a  loan  made  by  the  wife  to  her 
husband,  or  out  of  an  agreement  made  be- 
tween them.  It  asks  only  for  money  dam- 
ages, and  It  must  be  regarded  as  an  action 
at  law,  and  not  a  proceeding  in  equity.  Bax- 
ter V.  Camp,  71  Conn.  246,  41  AtL  803,  42 
L.  R.  A.  614,  71  Am.  St  Rep.  169.  Arising 
out  of  tbe  comm<«-law  doctrine  of  the  legal 
unity  of  husband  and  wife  is  the  wide  gener- 
al rule  that  neither  spouse  can,  during  the  ex- 
istence of  the  marriage  relation,  sue  the  other 
at  law,  except  as  authorized  by  statute. 

If  tbe  wife  of  the  defendant  had  been  aban- 
doned by  him,  as  alleged,  she  might,  under 
our  law,  sue  and  be  sued  "as  a  feme  sole" 
(Gen.  St  1902,  {  4643;  Moore  v.  Stevenson, 
27  Conn.  14),  and  this  might  perhaps  be  held 
to  include  her  right  to  maintain  an  action  at 
law  against  her  husband  (Adams  v.  Adams, 
61  Conn.  135) ;  but  tbe  court  lias  found  that 
she  had  not  been  abandoned  by  her  husband, 
and  that  we  think.  Is  conclusive  against  her 
right  to  maintain  this  action. 

Upon  the  question  whether  the  defendant 
is  entitled  to  hold,  as  statutory  trustee,  tbe 
money  delivered  to  him  by  bis  wife,  we  ex- 
press no  opinion. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


CLARKE  T.  BLACK  et  aL 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
4,  1906.) 

1.  Fbaudulent  Oorvktarcxs  —  Actions  — 
Q-DKsnoRs  or  Law. 

Where  tbe  facts  concerning  a  conveyancs 
claimed  to  be  fraudulent  as  against  creditors 
of  the  grantor  are  ascertained  and  determined 
by  die  trial  court  the  conclusion  to  be  drawn 
from  the  facts  so  found,  including'  the  determina- 
tion of  the  existence  of  constructive  fraud  and 
of  a  valuable  consideration,  is  a  question  of  law. 
[Ed.  Note. — For  cases  in  polut  see  voL  24, 
Cent  Dig.  Fraudulent  Conveyances,  H  923, 
928.] 

2.  Sauk— CoHsiDERATioN  fob  Corvxtarob. 

While  a  good  consideration  may  support  a 
conveyance  by  a  grantor  who  is  not  indebted,  or 
whose  indebtedness  is  not  anreasonably  dis- 
proportionate to  the  value  of  the  proper^  con- 
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Teyed,  yot,  where  the  conrerance  leaTes  the 
crantor  without  sufficient  property  to  meet  exist- 
ing  debts,  it  cannot  be  supported  as  against 
creditors  onlesa  the  consideration  ia  one  wliich 
the  law  tenns  raluable. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  24, 
Cent  Dig.  B^ndulent  Conveyances,  {  193.] 

a  Husband  ahd  Wife— Contbacm  Between 
Spouses— Validitt  and  Effect. 

A  transaction  between  a  husband  and  wife, 
by  which  the  wife  obtained  money  from  tlie 
buslMind  to  use  in  a  business  conducted  by  her, 
with  the  understanding  that  she  should,  from  the 
proceeds  of  the  business,  build  a  house  and 
convey  it  to  the  husband  as  his  property,  was 
valid,  and  created  the  relation  of  creditor  and 
debtor  between  the  husband  and  wife,  although 
the  latter  gave  no  note  or  written  obligation 
for  the  money  received  by  her,  and  there  was  no 
agreement  for  the  repayment  of  the  money  io 
kind,  and  no  interest  was  paid  or  calculated  up- 
on the  loan.   . 

4.  Fraudulent  Conveyances— Validitt  of 
Tbansaction  —  Consideration  fob  Con- 
veyance. 

A  wife  obtained  $3,500  from  her  husband 
and  used  it  in  her  business,  with  the  understand- 
ing that  she  should  build  a  house  with  the  pro- 
ceeds of  the  business  and  convey  it  to  her 
husband.  Under  this  arrangement  she  used  the 
money  for  10  years,  and  at  the  expiration  of 
that  time  built  the  bouse  as  contemplated,  at 
a  cost  of  $6,000.  About  four  years  after  the 
house  was  built  it  was  conveyed  to  the  husband, 
in  accordance  with  the  previous  understanding 
of  the  parties;  the  conveyance  depriving  the 
wife  of  sufficient  assets  to  meet  the  claims  of 
creditors.  There  was,  however,  no  actual  fraud 
in  the  conveyance,  as  the  wife  fully  expected 
to  successfully  defend  the  only  claims  brought 
against  her.  Held,  that  the  conveyance  was 
tosed  on  a  valuable  and  adequate  consideration, 
and  was  not  fraudulent  as  to  creditors  of  the 
wife,  although  both  husband  and  wife  knew 
Of  the  claims  asserted  against  the  wife,  and  that 
the  conveyance  might  operate  as  a  preference. 

Appeal  from  Superior  Court,  Hartford 
County;  Eldwln  B.  Oager,  Judge. 

Action  by  Sidney  E.  Clarke,  administrator 
de  bonis  non  of  the  estate  of  Lacy  H. 
Black,  deceased,  against  Madison  J.  Black 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

In  1896,  Lucy  H.  Black  (the  plalutlS's 
Intestate)  became  owner  of  the  land  describ- 
ed in  the  complaint  and  on  September  28, 
1900,  conveyed  the  land  through  a  third 
party  to  her  husband,  Madison  J.  Black,  the 
defendant.  At  the  time  of  this  conveyance 
a  suit  was  pending  in  the  court  of  common 
pleas  for  Hartford  county  In  favor  of  one 
Edward  E.  Rogers  and  against  Mrs.  Black, 
in  which  suit  the  land  conveyed  had  been 
attached.  Mrs.  Black  denied  any  indebted- 
ness to  Rogers,  and  fully  expected  to  win 
the  pending  suit.  She  had  no  creditors  other 
than  said  Rogers  and  after  the  conveyance 
did  not  have  sufficient  property,  subject  to 
attachment,  to  meet  the  debt  claimed  by 
Rogers.  No  action  was  taken  by  Rogers  in 
bis  suit  until  May  18,  1901,  when  he  filed  a 
bill  of  particulars  and  no  other  action  was 
taken  by  either  party  prior  to  February  22, 
1902,  when  Mrs.  Black  died,  and  the  attach- 
ment In  the  suit  was  dissolved.  Mrs.  Black 
left  substantially  no  assets   and  no  debts 


ezc^t  the  Rogers  claim.  About  a  year  after 
Mrs.  Black's  death,  Rogers  cited  In  as  de- 
fendant In  his  pending  suit  Mrs.  Black's  ad- 
ministrator who  had  been  appointed  for  the 
sole  purpose  of  defending  that  action  and 
subsequently  recovered  Judgment- against  the 
estate  of  Mrs.  Black  for  $861.66.  The 
present  plaintiff  having  been  appointed  ad- 
ministrator de  bonis  non  of  Mrs.  Black's  es- 
tate brought  this  action.  The  complaint  al- 
leges in  substance  that  the  conveyance  from 
Mrs.  Black  to  the  defendant  was  fraudulent, 
because  it  was  made  In  fraud  of  the  said 
Rogers,  and  to  avoid  the  payment  of  her  debt 
then  due  to  said  Rogers  as  adjudged  by  the 
Judgment  recovered  by  him  against  her 
estate,  and  because  the  conveyance  was  made 
without  any  yalnable  consideration  therefor. 
These  allegations  were  denied  by  the  de- 
fendant 

Upon  the  trial  the  defendant  claimed  as 
the  legal  condnslon  from  the  facta  ad- 
mitted and  found  proven,  that  the  conyey- 
ance  to  the  defendant  was  not  fraudulent, 
and  that  the  consideration  for  the  convey- 
ance was  a  yalnable  one.  The  court  over- 
ruled this  claim,  and  states  In  the  finding  all 
the  facts  from  which  the  court  drew  Its  con- 
clusion that  the  conveyance  was  fraudulent. 
The  material  facts,  in  addition  to  those  above 
mentioned,  are  as  follows:  The  conveyance 
was  not  made  for  the  purpose  of  escaping 
or  In  any  way  avoiding  the  Rogers  claim,  or 
for  the  purpose  of  defeating  bis  attachment, 
and  was  made  with  no  Intent  on  the  part  of 
the  grantor  or  grantee  to  defraud  said  Rogers 
or  any  one  else.  The  facts  determining  the 
character  of  the  consideration  for  a  convey- 
ance of  September  28,  1900,  are  In  substance 
these:  In  1886  Lucy  H.  Black  desired  to  pur- 
chase a  boarding  house  to  be  managed  as  her 
separate  and  Independent  business,  for  ber 
sole  benefit  She  did  not  have  sufficient 
means  to  make  said  purchase  and  obtained 
from  the  defendant  the  sum  of  $3,500  to  be 
used  in  making  the  purchase.  She  boiig:ht 
the  boarding  house,  using  the  $3,500,  obtain- 
ed from  the  defendant  in  paying  for  the 
same  and  managed  the  boarding  house  as  her 
separate  and  independent  business,  the  de- 
fendant receiving  no  part  of  the  Income 
therefrom.  The  defendant  and  Mrs.  Black 
often  talked  about  the  $3,500  and  the  general 
purport  of  their  conversation  was  that  Mrs. 
Bhick  desired  to  retain  the  money  In  her 
business  and  make  what  she  could  out  of  It, 
and  that  some  time  she  would  be  able  to 
build  a  house,  and  that  when  she  built  ber 
bouse,  she  would  turn  it  over  to  the  de- 
fendant, and  retain  as  her  own  whatever 
was  not  required  for  the  building  of  the 
house.  At  the  time  the  money  was  paid  by 
the  defendant  to  Mrs.  Black  no  note  or  other 
obligation  was  given  to  him,  nor  was  be 
furnished  any  security  for  said  sum,  nor 
was  there  any  agreement  between  them 
with   reference  to  the  repayment  of  said 
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money;  Mrs.  Black  did  not  pay  Interest  npon 
Bald  sum,  and  It  did  not  appear  that  there 
was  ever  any  calculation  of  Interest  or  any 
'Conversation  with  reference  to  any  specific 
sum  that  was  or  might  be  due  to  the  defend- 
ant, or  any  promise  of  hers  except  her  state- 
ment with  reference  to  building  a  house  and 
turning  It  over  to  the  defendant  Ten  years 
later.  In  1896,  Mrs.  Black  purchased  the  land 
In  question,  and  built  a  house  thereon,  and 
told  the  defendant  It  would  be  his.  At  dif- 
ferent times  there  was  conversation  be- 
tween them  about  conveying  the  property  to 
the  defendant,  but  he  did  not  urge  her,  and 
the  matter  was  put  off  without  any  special 
reason  until  September  28,  1900,  when  the 
property  was  conveyed  to  the  defendant  as 
above  stated.  At  the  time  of  the  convey- 
ance the  attachment  of  the  land  by  Rogers 
was  known  to  Mrs.  Black  and  the  defend- 
ant, and  they  both  supposed  and  understood 
that  In  case  Rog^ers  recovered  Judgment, 
-said  Judgment  would  hold  said  land  to  re- 
spond thereto.  Said  transfer  from  Mrs. 
Black  to  the  defendant  was  made  in  good 
faith,  and  for  the  purposes  aforesaid.  The 
value  of  the  property  transferred  was  about 
16,000. 

Joseph  P.  Tuttle  and  James  J.  Qulnn,  for 
appellants.  John  W.  Coogan  and  John  J. 
McKone,  for  appellee. 

HAMERSLET,  J.  (after  stating  the  facts). 
The  finding  of  the  trial  court  conclusively 
negatives  the  allegations  of  the  complaint.  In 
so  far  as  they  aver  that  the  conveyance  to  the 
defendant  was  In  fact  made  In  fraud  of  Ed- 
ward E.  Rogers  with  Intent  to  avoid  the  pay- 
ment of  a  debt  then  due  from  the  grantor  to 
said  Rogers  and  for  this  reason  was  fraudu- 
lent As  to  the  remaining  allegation  of  the 
complaint,  namely,  that  the  conveyance  to  the 
-defendant  was  made  without  any  valuable 
consideration  therefor,  and  for  this  reason 
was  fraudulent,  the  court  finds  that  at  the 
time  of  the  conveyance  the  grantor  was  In- 
debted to  Rogers  to  an  amount  In  excess  of 
the  value  of  her  attachable  property  other 
than  the  land  conveyed,  that  the  land  con- 
veyed was  subject  to  an  attachment  Hen  iti 
a  suit  then  pending  between  Rogers  and  the 
grantor  for  the  enforcement  of  her  debt  to 
falm,  and  states  the  facts  which  constitutes 
the  consideration  upon  which  the  conveyance 
was  made  by  the  grantor.  These  facts  being 
ascertained  and  determined  by  the  trial 
court,  the  conclusion  therefrom.  Including  the 
existence  of  constructive  fraud  and  of  a 
valuable  consideration,  Is  a  question  of  law. 
Pettlbone  v.  Stevens,  15  Conn.  19,  25,  38 
Am.  Dec.  57;  Wlnsted  Hosiery  Co.  v.  New 
Britain  Knitting  Co.,  60  Conn.  565,  575,  38 
Atl.  310i  If  the  conveyance  to  the  defend- 
ant was  made  without  a  valuable  consid- 
eration, the  fact  that  such  conveyance  left 
the  grantor  without  sufficient  means  to  meet 
her  existing  Indebtedness  to  Rogers  might 


render  the  conveyance  fraudulent,  notwith- 
standing there  was  in  fact  no  Intent  to  de- 
fraud and  no  Intent  to  avoid  that  Indebted- 
ness. Qulnnlplac  Brewing  Co.  v.  Fltzgibbons, 
71  Conn.  SO,  40  Atl.  9ia  On  the  other  band, 
if  there  was  a  valuable  consideration  for  the 
conveyance,  the  bona  fide  transfer  of  the 
property  upon  such  consideration  might  be 
valid,  notwithstanding  such  transfer  was 
calculated  to  hinder  other  creditors  In  the 
collection  of  their  claims.  Meade  v.  Smith, 
16  Oonn.  346,  358;  "Warner  Glove  Co.  v. 
Jennings,  58  Conn.  74,  82,  19  Atl.  239.  A 
controlling  question,  therefore,  in  determining 
the  validity  of  the  conclusion  reached  by  the 
trial  court  is  this:  Was  the  consideration 
for  the  conveyance  as  set  forth  in  the  finding 
a  valuable  one?  A  good  or  meritorious  con- 
sideration may  be  sufficient  to  support  a  con- 
veyance by  a  grantor,  who  Is  not  Indebted 
or  whose  Indebtedness  is  not  unreasonably 
dlsproportloned  to  the  value  of  the  property 
conveyed  (Salmon  v.  Bennett,  1  Conn.  525. 
7  Am.  Dec.  237);  but  where  the  conveyance 
leaves  the  grantor  without  sufficient  property 
to  meet  existing  debts,  it  cannot  be  sup- 
ported as  against  those  creditors  unless  the 
consideration  is  one  which  the  law  terms 
valuable.  In  general,  a  consideration  may 
be  valuable  which  Involves  the  payment  of 
money,  satisfaction  of  some  debt,  or  binding 
obligation  or  duty  or  some  substantial  bene- 
fit which  is  regarded  as  property  as,  for 
Instance,  an  Intended  marriage  or  an  under- 
standing that  the  grantee  shall  be  supported 
for  life  by  the  grantor.  1  Sw.  Dig.  (2m, 
(281);  Graves  v.  Atwood,  52  Conn.  512,  516, 
52  Am.  Rep.  610. 

The  answer  to  the  question  in  the  present 
case  depends  upon  two  transactions,  related 
but  in  a  way  distinct  First,  the  transaction 
in  which  Mrs.  Black  obtained  from  Mr. 
Black  $3,500  upon  the  understanding  between 
them  as  to  the  obligations  thereby  assumed 
by  her,  and  used  the  money,  and  invested 
the  proceeds  as  stated  In  the  finding;  second, 
the  subsequent  conveyance  of  the  land.  As 
we  read  the  finding,  the  first  transaction  is 
in  substance  this:  In  1886  Mrs.  Black  ob- 
tained from  Mr.  Black  $3,500  upon  the  un- 
derstanding that  she  should  use  the  money 
in  her  business  until  she  had  made  suffi- 
cient to  build  a  house,  and  that,  when  the 
house  was  built,  she  should  turn  it  over  to 
Mr.  Black  as  his  property,  and  that  the 
proceeds  of  the  business  not  required  for  this 
purpose  should  belong  to  Mrs.  Black.  In 
accordance  with  this  understanding  Mrs. 
Black  used  the  $3,500  in  her  business,  and 
at  the  end  of  10  years  was  able  to,  and  did 
build,  the  house,  as  contemplated  by  them. 
In  1896-97  she  purchased  the  land  in  ques- 
tion, built  upon  It  a  house,  and  told  Mr. 
Black  she  would  convey  it  to  him.  We  think 
that  upon  the  completion  of  this  transaction 
the  relation  of  creditor  and  debtor  existed 
between  Mr.  and  Mrs.  Black,  and  that  Mr. 
Black  was  entitled  to  a  conveyance  of  the 
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house  or  to  damages  In  case  of  Mn.  Black's 
refusal  to  convey.  The  fact  that  Hn.  Black 
gave  no  note  or  written  obligation  at  the 
time  she  obtained  Mr.  Black's  money,  and 
that  there  was  no  agreement  made  with 
reference  to  the  repayment  of  said  money 
and  no  Interest  was  paid  or  calculated  there- 
on 1b  Immaterial.  The  transaction  was  not 
a  loan  of  money  upon  Interest  Mr.  Black's 
property  rights  resulted  from  the  acceptance 
and  use  of  his  money  by  Mrs.  Black  upon 
the  understanding  between  them,  her  pur- 
chase of  the  land,  and  building  of  the  bouse 
with  the  proceeds  and  accretions  of  that 
money,  and  her  promise  to  convey  the  land  to 
him.  The  fact  that  Mr.  and  Mrs.  Black 
were  husband  and  wife  is  Immaterial,  except 
as  explaining  a  transaction  which  might 
otherwise  seem  an  improvident  one  on  the 
part  of  Mr.  Black.  No  rights  of  third 
parties  are  Involved  In  the  transaction,  and 
it  is  not  afTected  by  the  question  of  cred- 
itors of  either  Mr.  or  Mrs.  Black.  In  a  case 
such  as  this,  the  relation  of  husband  »M 
wife  operates  rather  to  emphasize  the  good 
faith  and  honesty  of  the  transaction.  Gll- 
llgan  V.  Lord,  61  Conn.  667.  No  claim  is 
made  that  Mr.  and  Mrs.  Black  could  not  con- 
tract with  each  other  In  the  manner  de- 
tailed, and  such  a  claim,  If  made,  could  not 
be  maintain^.  Spitz's  Appeal,  56  Conn.  186, 
14  Atl.  776,  7  Am.  St  Rep.  303;  Haussman 
V.  Bumbam,  69  Conn.  132,  22  AtL  1065,  21 
Am.  St  Bep.  74 ;  Corr's  Appeal  from  Com'rs, 
62  Conn.  409.  26  Atl.  478.  The  plaintifT 
cites  several  decisions  where  It  is  held,  as  it 
was  .held  in  Paulk  v.  Cooke,  89  Conn.  670, 
that  the  use  by  a  husband  of  money  which 
came  to  his  wife,  and  which,  under  the  law, 
he  Is  entitled  to  reduce  to  possession  and 
use  as  his  own  property,  does  not  constitute 
a  valuable  consideration  for  a  subsequent 
transfer  to  his  wife  of  large  amounts  of  bis 
own  property  for  the  purpose  of  placing  It 
beyond  the  reach  of  creditors;  It  is  evident 
that  such  decisions  have,  no  application  to  the 
facts  In  this  case. 

It  thus  appears  that  in  1897  the  relation  of 
debtor  and  creditor  existed  between  Mr.  and 
Mrs.  Black,  and  that  she  was  then  bound 
to  satisfy  the  claim  of  Mr.  Black.  The  sec- 
ond transaction,  namely,  the  conveyance  to 
Mr.  Black,  took  place  some  three  years  later 
on  September  28,  1900.  There  is  no  slg 
nlflcance  In  the  delay  in  making  the  con- 
veyance as  the  court  finds  that  the  matter 
was  put' off  without  any  special  reason  and 
that  the  transfer  from  Mrs.  Black  to  the  de- 
fendant was  made  in  good  faith,  and  for 
the  purposes  aforesaid;  that  is,  of  satisfy- 
ing her  obligation  to  Mr.  Black  arising  from 
the  transaction  above  stated.  The  satisfac- 
tion of  that  obligation  was  the  consldpration 
of  the  transfer,  and  such  a  consideration  is, 
in  law,  a  valuable  one.  There  can  be  no 
question  of  adequacy  of  consideration.  Land 
worth  about  $6,000  is  a  reasonable  compen- 
sation for  the  loss  of  $3,500,  and  its  use  and 


profits  for  10  years.  Such  ft  transfer.  In 
good  faith,  upon  valuable  and  adequate  con- 
sideration might  lawfully  be  made,  although 
the  parties  knew  of  the  Roger's  claim,  and 
that  the  transfer  might  operate  as  a  prefer- 
ence, and  would  be  valid  as  against  Rogers, 
unless  opportune  proceedings  in  insolvency 
were  commenced.  That  the  parties  supposed 
and  understood  that  the  Intervening  attadi- 
ment  of  Rogers  would,  in  fact  hold  the  land 
to  the  extent  of  any  Judgment  Rogers  might 
recover,  and  so  to  that  extent  affect  the  value 
of  the  property  received  by  Mr.  Black  In 
satisfaction  of  his  claim  only  serves  to  Il- 
lustrate the  absolute  good  faith  of  the  trans- 
action which  the  court  so  unequivocally 
finds.  That  the  transfer  of  the  land  In  ques- 
tion to  Mr.  Black  was  not  fraudulent  Is  the 
necessary  legal  conclusion  from  the  facts 
found. 

There  Is  error.  The  Judgment  of  the  su- 
perior court  is  reversed,  and  the  cause  re- 
manded, with  Instruction  to  render  Judgment 
for  the  defendants. 


PIERCE  V.   8TAUB. 

(Supreme  Court  of  Elrrors  of  Oonnecticnt. 
Jan.  4, 1906.) 

Saixs— Rescission  or  Cohtbact— Rekkdiks 

OF  BUTK»— RECOVEBT  OS  PUBCEABK  MOKKT. 

Where  a  contract  of  sale  provided  for  the 
payment  of  the  price  in  inBtallments,  and  that 
the  seller  should  have  the  exclusive  posBession 
of  the  property  until  full  payment  was  made, 
and  contained  no  stipulation  for  a  forfeitnre  on 
default,  and  the  buyer,  although  he  faithfully 
tried  to  perform  bis  obligations  under  the  con- 
tract was  unable  to  complete  the  stipulated 
payments,  and  defaulted,  whereupon  tiie  seller, 
after  various  extensions  of  time,  refused  to 
recognize  any  rights  of  the  buyer  to  the  prop- 
erty, and  disabled  himself  from  performing  the 
contract  by  transferring  the  property  to  other 
parties,  and  both  parties  treated  the  contract 
as  at  an  end,  there  was  in  effect  a  mutual  re- 
scission of  the  contract  of  sale,  and  the  buyer 
was  entitled  to  recover  back  the  money  paid  by 
him  under  the  contract 

[Bd.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  §S  258.  260.] 

Appeal  from  Superior  Court  Hartford 
County;  John  M.  Thayer,  Judge. 
•  Action  by  Noble  E.  Pierce,  as  ancillary  ad- 
ministrator of  the  estate  of  James  M.  Cros- 
by, deceased,  against  Nicholas  Staub.  From 
a  judgment  for  plaintifT,  defendant  appeals. 
Affirmed. 

Frank  L.  Hungerford  and  Frank  W.  Marsb, 
for  appellant  Marcus  H.  Holcomb  and 
Noble  E.  Pierce,  for  appellee. 

TORRANCE,  C.  J.  The  plaintifT  Is  the 
ancillary  administrator.  In  this  state,  upon 
the  estate  of  James  M.  Crosby,  who  died 
domiciled  in  Massachusetts  In  June,  1900. 
In  May,  1897,  the  defendant  and  Crosby 
entered  Into  a  written  contract  for  the  sale 
to  Crosby  of  certain  property  belonging  to 
the  defendant  The  property  consisted  of 
certain  shares  of  the  capital  stock  of  the 


Digitized  by  VjOOQIC 


Oosn.) 


PISBCB  T.  STAUB. 


761 


Falls  Village  Water  Oompany,  of  this  state, 
of  the  charter  and  franchiaee  of  the  New 
Mllford  Water  Power  Company,  of  this  state, 
and  of  certain  rights  In  real  estate,  and  In 
water  rights,  fnlly  described  In  said  contract 
That  contract  provided  In  substance  as  fol- 
lows :  In  consideration  of  certain  payments 
made  to  him  by  Crosby,  at  and  before  the 
execution  of  the  contract,  and  of  the  prom- 
ises of  Crosby  contained  in  the  contract,  the 
defendant  agreed  to  sell  and  convey  to  Crosby 
on  or  before  the  1st  of  December,  1897,  all 
the  property  aforesaid,  "upon  the  faithful 
performance  by  Crosby"  of  his  part  of  said 
contract.  The  purchase  price  of  the  property 
was  $150,000.  Of  this  price  Crosby  paid 
|S,000  before  the  contract  was  executed  and 
In  the  contract  he  agreed  to  pay  $10,000  upon 
Its  execution,  $10,000  on  or  before  July  1, 
1887,  and  the  balance  on  or  before  December 
1,  1887.  Mr.  Crosby,  not  having  made  all 
the  payments  required  by  said  contract,  the 
parties  on  the  23d  of  February,  1899,  entered 
Into  a  supplemental  contract  in  which  it 
was  agreed,  among  other  things,  as  follows : 
(1)  That  the  amount  due  and  unpaid  by  Cros- 
by under  the  first  contract  was  $87,217;  (S) 
that  said  amount  should  bear  Interest  at  the 
rate  of  6  per  cent  per  annum  from  April  1, 
1898;  (3)  that  Crosby  should  pay  said  sum 
with  interest  as  aforesaid  In  one  year  from 
February  23,  1899,  or  sooner  in  whole  or  In 
part  at  his  option;  (4)  that  upon  such  pay- 
ment being  made  In  full  within  such  time, 
the  defendant  would  sell  and  convey  to  Cros- 
by all  the  property  agreed  to  be  sold  and  con- 
Veyed  in  and  by  both  contracts;  and  (5> 
that  the  defendant  should  have  the  exclusive 
nse  and  possession  of  all  said  property  until 
it  should  be  so  conveyed.  It  was  also  agreed 
that  these  two  contracts  should  evidence  the 
entire  understanding  of  the  parties  as  to  said 
property  with  one  exception  which  need  not 
here  be  noted.  Neither  of  the  contracts  con- 
tained any  forfeiture  clauses  of  any  kind, 
nor  did  they  in  terms  give  any  power  of  re- 
scission to  either  of  the  parties. 

Crosby  paid  under  both  contracts  the  sum 
of  $60,000  and  no  more.  On  February  27, 
1900,  while  Crosby  was  confined  to  his  bed 
by  a  serious  Illness,  the  defendant  called  upon 
him.  and  Informed  him  that  be  (the  defend- 
ant) was  then  ready  to  carry  out  said  agree- 
ment Crosby  said  be  was  then  unable  to 
perform  bis  part  of  the  agreement  and  asked 
for  an  extension  of  time.  Upon  Crosby's 
promising  to  pay  a  certain  note  of  his  made 
to  the  defendant  and  then  In  the  hands  of 
a  third  party,  the  defendant  agreed  to  extend 
the  time  for  performance  of  the  contracts 
for  a  period  of  30  days  from  February  23. 
1900.  Crosby  never  paid  tbat  note  nor  any 
part  of  It,  nor  did  he  carry  out  his  part  of 
the  contract  nor  tender  performance  there- 
of within  the  extended  time  so  given  him 
by  the  defendant  On  March  20,  1900,  the 
defendant  sent  to  Crosby  a  written  notice  of 
Wbteh  th»  foQowlns  la  a  copy:    "My  Dear 


Sir :  I  beg  to  say  tbat  I  am  ready  to  perform 
on  my  part  our  agreements  of  May  8,  1897, 
and  February  23,  1899,  by  conveying,  trans- 
ferring, and  assigning  to  you  all  the  prop- 
erty therein  mentioned,  in  accordance  with 
the  terms  of  said  agreements,  and  as  yon 
know,  have  been  ready  and  willing  to  do  so 
at  all  times  since  the  dates  thereof.  In- 
asmuch as  the  extended'  time  for  carrying  out 
said  agreements  on  your  part  expired  nearly, 
a  month  ago  (February  23,  1900),  and  I  can- 
not compatibly  with  my  own  rights  and  my 
purposes  with  regard  to  said  property  allow 
the  matter  to  remain  open  indefinitely,  I 
hereby  request  that  without  further  delay 
you  make  the  payments  agreed  by  you  to  be 
made  as  fixed  and  determined  In  said  last- 
named  contract,  and  you  may  consider  ttala ' 
a  demand  therefor.  Please  take  notice  that 
unless  said  agreements  are  performed  and 
said  payments  made  on  or  before  the  81st 
day  of  March,  1900,  I  shall  regard  and  treat 
said  property  as  divested  of  all  Interest  which 
you  may  now  have  [if  any]  therein.  If  not 
convenient  for  you  to  come  here,  I  will,  on 
notice  from  you,  meet  you  In  New  York  any 
day  this  wedc  or  next  week,  for  the  purpose 
of  mutually  carrying  out  our  engagements 
In  said  contracts  made."  Nothing  further 
was  heard  by  tbe  defendant  from  Crosby, 
after  giving  said  notice,  and  nothing  was 
done  by  Crosby  with  reference  to  said  con- 
tracts, except  that  he  endeavored,  until  he 
became  too  111  to  do  business,  to  dispose  of 
tbe  property  and  to  raise  money  upon  the 
contracts  to  pay  the  balance  due  thereon. 
Nothing  else  save  the  giving  of  said  notice 
was  ever  done  by  the  defendant  in  the  life- 
time of  Crosby  to  put  him  In  default  under 
said  contracts  or  to  terminate  his  rights  of 
purchase  thereunder.  Crosby  died  in  June, 
1900.  He  never  made  demand  upon  the  de- 
fendant for  the  payment  of  the  whole  or  any 
part  of  the  money  paid  undn'  the  contracts, 
nor  did  be,  after  March  81,  1900,  make  any 
claim  to  the  defendant  that  he  ((jrosby)  had 
any  rights  In  the  property  described  in  tbe 
contracts;  but  he  did  make  such'  claim  to 
bis  wife  and  brother  a  few  days  before  he 
died.  Up  to  March  31,  1900,  tbe  defendant 
was  ever  ready  and  willing  to  carry  out  his 
part  of  said  contracts,  but  no  ofTer  or  tender 
of  performance  was  ever  made  by  Crosby  or 
by  any  one  in  his  behalf,  or,  since  his  death,  on 
behalf  of  his  estate.  On  the  27th  of  June,  1900, 
the  widow  of  CktMby  called  upon  tbe  defend- 
ant to  ascertain  the  amount  due  under  the 
contracts,  and  whether  she  could  have  time  in 
which  to  pay  it  The  defendant  then  Inform- 
ed her  that  as  her  husband's  time  for  per- 
formance had  expired,  bis  heirs  had  no  In- 
terest in  the  property;  but  said  that  if  the 
amount  due  was  paid  within  80  days  then 
next  ensuing,  he  would,  unless  the  property 
was  sold  within  that  time  before  the  payment 
was  made,  convey  the  property  to  Mr.  Cros- 
by's heirs.  He  requested  her  to  write  him 
next  day  as  to  whether  she  could  ralae  the 
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money.  This  she  did  not  do,  nor  did  sbe  or 
any  one  else  thereafter  ever  tender  perform- 
ance on  behalf  of  the  Crosby  estate.  After 
tbla,  bat  exactly  when  did  not  appear,  the 
defendant  sold  all  of  said  property  to  a  third 
party.  Such  sale  appears  to  bare  been  made 
some  time  In  1902.  In  September,  1900,  the 
widow  of  Crosby  was  appointed  and  qualified 
as  administratrix  upon  his  estate,  and  in  Feb- 
ruary, 1903,  the  plaintiff  was  In  this  state  ap- 
pointed and  qualified  as  ancillary  administra- 
tor of  said  estate.  Demand  upon  the  defend- 
ant, for  the  repayment  of  the  money  paid  him 
by  Crosby  under  the  two  contracts,  was  made 
by  the  administrattlx  in  January,  1903,  and  by 
the  plaintlflf  in  February,  1903.  The  defendant 
refused  to  pay.  The  defendant  until  he  sold 
said  property  was  in  the  sole  and  exclusive 
nse  and  occupation  thereof.  The  defendant 
did  not  In  this  case,  by  his  pleadings  or  other- 
wise make  any  claim  for  damages  on  account 
of  the  default  of  Crosby  under  said  con- 
tracts. 

Upon  these  facts  the  defendant  made  divers 
claims  of  law,  -which  In  substance  and  effect 
amounted  to  this:  That  the  plaintiff  was 
not  entitled  to  recover  back  the  money  paid 
by  Crosby  either  In  whole  or  In  part;  in 
other  words,  that  upon  Crosby's  default  the 
defendant  became  entitled,  at  his  option,  to 
keep  the  property  and  the  purchase  money 
too.  The  court  overruled  this  claim,  and 
held  that  as  the  defendant  bad  made  no  claim 
for  damages  on  account  of  the  default,  the 
plaintiff  was  entitled  to  recover  the  amount 
of  the  money  paid  by  Crosby,  with  interest 
from  the  date  of  the  demand  made  upon  the 
defendant  by  the  plaintiff.  In  the  case  at 
bar  the  sale  and  conveyance  to  be  made  by 
the  defendant  were  undoubtedly  conditioned 
upon  the  payment  of  the  price  In  full.  If 
Crosby  had  paid  99  per  cent  of  the  price  In 
advance,  he  could  not  obtain  the  property 
without  paying  or  tendering  the  remaining 
1  per  cent.;  and  if  he,  without  legal  excuse, 
failed  to  make  such  payment  or  tender,  in 
the  manner  prescribed  by  the  contract,  he 
might  losie  his  right  to  such  sale  and  convey- 
ance; and  the  defendant's  claim  is  that  be 
would,  in  such  case,  also  lose  the  entire  pur- 
chase money  paid  in  advance,  although  the 
contract  might  contain  no  clause  of  forfei- 
ture. The  view  of  the  law  embodied  In  this 
last  claim  seems  to  put  the  vendee  who  pays 
a  substantial  part  of  the  price  in  advance 
and  then  defaults,  In  a  much  worse  position 
than  the  vendee  who  pays  nothing  In  ad- 
vance and  ultimately  refuses  to  go  on  with 
the  contract  In  the  former  case  the  vendor 
may  get  very  much  more  than  compensation 
for  the  loss  caused  by  liis  breach;  while  In 
the  latter  case  he  gets  only  compensation  for 
his  actual  loss,  frequently  measured  by  the 
difference  between  the  contract  price  and  the 
value  of  the  property  at  the  time  of  the 
breach,  which  may  be  merely  a  nominal 
amount  Founded  upon  the  doctrine  of  the 
entirety  of  contracts,  the  general  rule  un- 


doi;btedIy  is  that  if  a  party,  without  legal 
excuse,  fails  to  perform  tlie  conditions  of  a 
contract,  he  can  recover  no  compensation  for 
benefits  conferred  upon  the  other  party  by  a 
part  performance.  Keener  on  Quasi  Con- 
tracts, p.  215,  and  cases  there  cited. 

To  this  general  rule  two  exceptions,  real 
or  apparent,  are  not  without  authority  ft>r 
their  support  One,  in  the  case  of  contracts 
for  personal  services  for  a  given  time  for  a 
given  sum ;  and  the  other,  in  case  of  con- 
tracts to  do  a  specific  work,  as  to  build  or 
repair  a  house,  or  a  machine,  and  the  like. 
In  the  former  class  of  cases,  it  is  held  by 
many  courts,  that  even  a  party  who  will- 
fully breaks  his  contract  may  recover  for  the 
value  of  work  done  In  excess  of  the  damages 
caused  by  the  breach.  Britton  v.  Turner,  6 
N.  H.  481,  26  Am.  Dec  713;  Pixler  v.  Nichols, 
8  Iowa,  106,  74  Am.  Dec  298;  Wheatly  v. 
Miscal,  5  Ind.  142;  Fuller  v.  Rice,  52  Mich. 
435,  18  N.  W.  204;  Chamblee  v.  Baker.  95 
N.  C.  98;  Parcell  v.  McComber.  11  Neb.  209, 
7  N.  W.  529,  38  Am.  Rep.  366;  Duncan  v. 
Baker,  21  Kan.  107.  In  the  latter  class  of 
cases  it  is  held  by  many  court  that  a  party, 
who  in  good  faith,  attempts  to  perform  his 
contract,  and  undesignedly  deviates  from  it 
in  some  respects,  may  recover  for  benefits 
conferred,  less  damages  caused  by  the  breach. 
See  Pinches  v.  Swedish  Lutheran  Cburcli,  56 
Conn.  183,  10  Atl.  264,  and  cases  cited  there- 
in. Assuming,  without  deciding,  that  the 
principles  applied  in  the  above  two  classes 
of  cases,  If  sound,  are  not  applicable  in  the 
present  case,  does  that  case  fall  wltliin  tlie 
rule  invoked  by  the  defendant?  We  think 
not  That  rule  is  based  upon  the  proposi- 
tion that  a  party  who  advances  money  in 
part  performance  of  a  contract  and  then 
stops  short  and  refuses  to  go  on,  while  tlie 
other  remains  ready  and  willing  to  perform, 
cannot  recover  back  the  money  advanced. 
This  proposition  is  supported  by  the  follow- 
ing cases,  and  by  many  others  that  might 
I>e  cited:  Ketcbum  v.  Elvertson,  13  Johns. 
859,  7  Am.  Dec.  884;  Lawrence  v.  Miller.  86 
N.  Y.  131;  Rounds  v.  Baxter.  4  OreenL  454; 
Plummer  v.  Buckman,  55  Me.  105;  Hill  v. 
Grosser,  59  N.  H.  513;  Steinbach  v.  Pettin- 
gill,  67  N.  J.  Law,  36,  50  Atl.  443;  Downey 
V.  Rlggs,  102  Iowa,  88,  70  N.  W.  1091;  Hans- 
brough  V.  Peck,  5  Wall.  147,  18  L.  Ed.  520. 
The  decisions  in  these  cases  all  proceed  upon 
the  assumption  that  the  special  contract 
though  broken  by  one  of  the  parties,  remains 
open  and  unresdnded,  and  the  def^idanfs 
claim  in  the  present  case  proceeds  upon  such 
an  assumption;  but  we  think  that  in  this  case 
the  fact  thus  assumed  Is  not  true. 

We  are  of  opinion  that  the  parties  in  this 
case  have,  In  effect,  rescinded,  and  put  an  end 
to  the  contracts.  It  clearly  appears  that 
Crosby  made  default  In  one  sense  it  was 
not  a  wilful  default,  for  to  the  last  be  tried 
to  fulfil  bis  contract;  nevertheless  bis  failure 
was  without  legal  excuse,  and  gave  the  de- 
fendant the  right  to  put  an  end  to  the  con- 
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tract  If  he  chose  to  do  so.  By  his  written 
notice  to  Crosby  the  defendant  said.  In  effect, 
that  unless  by  a  day  certain  the  price  was 
paid  In  fnll,  the  defendant  would  consider  all 
the  rights  of  Crosby  and  all  the  obligations  of 
the  defendant  under  the  contracts  as  at  an 
end,  and  all  the  rights  of  Crosby  to  the  money 
paid  or  to  the  land  as  at  an  end.  From  the 
time  of  Crosby's  default  even  until  now  the 
plaintiff  has  acted  with  respect  to  the  proper- 
ty, the  money,  and  the  contracts,  according  to 
the  tenor  of  his  notice  to  Crosby.  He  has 
recognized  no  rights  of  Crosby,  or  of  his 
-estate,  to  the  proi)erty  covered  by  the  con- 
tracts, or  to  the  money  paid  by  Crosby  under 
the  contracts,  or  any  obligations  of  his  own 
under  the  contracts.  He  has  denied  the  exist- 
ence of  any  such  rights  and  obligations,  has 
treated  the  property  as  his  own,  and  has  dis- 
abled himself  from  performing  the  contracts, 
by  transferring  the  property  to  other  parties. 
In  short,  since  Crosby's  default  the  defendant 
has  treated  the  contracts  as  at  an  end.  The 
position  thus  assumed  by  the  defendant  must 
be  regarded,  upon  the  facts  found,  as  having 
been  acquiesced  in  by  Crosby  in  his  lifetime, 
iind  by  his  representatives  since  his  decease; 
for  after  his  default  he  neither  paid  nor  ten- 
dered any  money  in  performance  of  the  con- 
tracts: and  since  his  decease  his  representa- 
tives have  done  nothing  save  to  bring  this 
action,  and  that  Is  based  upon  the  assumption 
that  the  contracts  are  at  an  end. 

Under  these  circumstances  both  parties 
mnst  be  regarded  as  having  treated  the  con- 
tracts as  at  an  end,  and  such  action  is  equiv- 
alent In  equity  to  a  formal  and  mutual  rescis- 
sion ;  and  this  being  so,  the  defendant  cannot 
be  allowed  to  treat  the  contracts  as  dead  to 
the  prejudice  of  Crosby's  estate,  and  yet  alive 
to  the  advantage  of  himself.  The  contracts 
being  thus  at  an  end,  the  defendant  claims, 
by  right  of  forfeiture,  the  $60,000  paid  by  Cros- 
by, although  the  contracts  contained  no  clause 
of  forfeiture.  If  this  claim  Is  sustained,  Cros- 
by pays,  and  the  def eni^nt  receives  that  sum 
of  money  for  nothing  save  the  promise  of  the 
defendant  from  which  he  now  claims  to  be 
freed ;  and,  save  this  promise,  the  defendant 
parted  with  nothing,  not  even  the  possession 
and  use  of  the  property  agreed  to  be  convey- 
ed; and  It  nowhere  appears  that  be  lost  $1 
by  reason  of  his  promise  or  by  reason  of 
Crosby's  default  In  cases  like  the  present, 
It  has  been  said  by  high  authority  that  the 
better  remedy  of  the  vendor,  and  In  some  In- 
stances his  only  safe  remed^,  is  to  Institute 
proceedings  in  the  proper  court  to  foreclose 
tbe  equity  of  the  purchaser  where  partial 
payments  or  valuable  Improvements  have 
been  made.  Hansbrough  v.  Peck,  72  U.  S. 
497,  18  U  Ed.  620.  Upon  Crosby's  default, 
the  defendant,  Instead  of  bringing  him  Into 
court  to  have  their  respective  rights  as  against 
each  other  adjusted  and  determined,  decided 
■for  himself  that  the  money  advanced  was  for- 
feited, and  that  Crosby  bad  no  rights  what- 
ever as  against  the  defendant ;  and  be  is  now 
-in  court  asking  it,  In  effect,  to  aid  him  in  en- 


forcing that  forfeiture.  Equity  abhors,  and 
the  law  does  not  favor,  a  forfeiture;  and,  if 
there  by  any  difference  between  the  defend- 
ant's position  as  determined  by  the  rules  of 
law  and  his  position  as  determined  by  the 
rules  of  equity,  It  must  be  Judged  by  the  lat- 
ter.   Gen.  St  1902,  f  532. 

In  view  of  the  conclusion  reached,  that  tbe 
contracts  were  In  effect  rescinded,  the  right  of 
the  defendant  to  retain  the  money  advanced 
cannot  be  sustained;  and,  as  he  made  no 
claim  whatever  for  damages  suffered  by  the 
default  the  plaintiff,  If  entitled  to  recover 
anything,  was  entitled  to  recover  all.  Money 
paid  upon  a  contract  which  Is  subsequently 
rescinded  Is  never  forfeited  unless  there  Is 
an  express  or  implied  contract  to  that  effect 
(Hlckock  V.  Hoyt,  33  Conn.  653-659)  ;  and,  up- 
on such  rescission,  it  must  be  returned  to  him 
who  has  advanced  It  (Gay  v.  Atler,  10?  U. 
8.  79,  26  L.  Ed.  48;  Prink  v.  Thomas,  20  Or. 
266.  26  Pac  717.  12  L.  B.  A.  239;  Wheeler  v. 
Mather,  56  111.  241,  8  Am.  Rep.  683 ;  Drew  v. 
Pedlar.  87  Cal.  443,  25  Pac.  749.  22  Am.  St. 
Rep.  257;  Merrill  v.  Merrill,  103  Cal.  287. 
85  Pac.  768,  37  Pac.  392;  Gilbreth  v.  Gre- 
well,  13  Ind.  484,  74  Am.  Dec.  266;  Clock  v. 
Howard  &  Wilson  Co.,  123  Cal.  1.  55  Pac.  713. 
43  L.  R.  A.  199,  69  Am.  St  Rep.  17).  Whether 
the  defendant  upon  proper  pleadings  and 
proof  in  tills  case,  might  have  recovered  the 
damages,  if  any,  caused  to  him  by  Crosby's 
default,  is  a  question  that  does  not  arise  In 
this  case,  and  therefore  need  not  be  consid- 
ered nor  decided. 

There  is  no  error. 


PLUM    V.    SMITH    et    al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  19, 
1906.) 

1.  Wills  —  Lkoacibs  —  Abatembht  —  Leo- 

act  in  llbti  of  dowbb. 

As  a  general  rule  a  legacy  given  in  lieu  of 
dower  cannot  abate,  if  at  the  time  of  the  mak- 
ing of  tbe  will  the  wife  had  an  inchoate  right 
to  any  dower  out  of  the  testator's  estate. 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  §  2105.] 

2.  Savk— Legacies  Chabobo  on  Land— Nb- 
oessttt  of  mobtoaob. 

A  will  giving  testator's  wife  the  intwest  on 
a  sum  of  money,  so  long  as  she  lives  and  re- 
mains unmarried,  "to  be  left  secured  on  my  real 
estate,"  does  not  require  the  legacy  to  the  wife 
to  be  secured  by  a  mortgage  on  testator's  real 
estate,  but  creates  a  charge  on  such  real  estate 
without  the  aid  of  a  mortgage. 
8.  Same— Abatbuent  of  Leoacies. 

Testator  bequeathed  to  his  wife  in  lieu  of 
dower  the  interest  on  $2,000  so  long  as  she 
should  live  and  remain  unmarried,  to  be  left 
secnred  on  testator's  real  estate,  and  on  tbe 
decease  or  marriage  of  the  widow  to  be  equally 
divided  among  testator's  children.  The  sum 
specified  was  invested  in  a  mortgage  which 
covered  all  the  land  of  which  testator  died 
seised.  Default  was  made  In  the  payment  of 
interest  for  the  last  two  years  prior  to  tbe 
widow's  death,  and  the  mortgage  was  fore- 
closed, and  the  property  sold  for  a  sum  in- 
sufficient to  pay  the  principal  and  interest 
Beld,  that  the  legacy  to  the  widow  would  not 
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abate  bo  long  as  any  portion  of  testator's  real 
esute  or  of  the  proceeds  thereof  remained,  and 
conseqaently  the  widow's  administrator  was 
entitled  to  be  paid,  in  preference  to  the  other 
legatees,  the  interest  which  was  not  paid  dor- 
hkg  the  widow's  lifetime. 

BiU  for  the  dlBtrlbntlon  of  an  eeute  by 
Joseph  S.  Plum,  executor  of  Joseph  Plnm, 
deceased,  against  John  B.  Smith  and  others. 
Decree  advised. 

Oliver  I.  Blackwell,  for  complainant  John 
B.   Hoffman,  for  defendants. 

BERGEN,  v.  C.  Joseph  Plum  died  leav- 
ing a  last  will  and  testament  In  which  the 
only  provision  be  made  for  his  widow  is  ex- 
pressed in  the  second  and  third  items  there- 
of as  follows: 

"Second.  I  give  and  bequeath  to  my  be- 
loved wife,  Hannah,  the  Interest  on  two 
thousand  dollars  as  long  as  she  lives  and 
remains  unmarried  and  my  widow,  to  be 
left  secured  on  my  real  estate,  but  on  her 
decease  or  marriage  to  be  equally  divided 
among  my  children. 

"Third.  I  also  give,  devise,  and  bequeath 
to  my  beloved  wife,  Hannah,  all  my  house- 
bold  furniture,  except  wardrobe,"  etc. 

The  executors  named,  and  who  qualified, 
were  the  widow  and  Joseph  S.  Plum,  a  son, 
who  Invested  the  sum  of  $2,000  in  a  mort- 
gage on  lands,  of  which  the  testator  died 
seised,  and  the  Interest  on  this  mortgage 
was  paid  to  the  widow  until  April  1,  1893, 
between  which  date  and  the  date  of  her 
death,  July  20,  1895,  the  interest  remains 
unpaid.  The  mortgage  has  been  foreclosed, 
the  property  sold,  and  the  amount  realized 
not  sufficient  to  pay  the.  principal  and  in- 
terest in  full,  and  the  question  presented  is 
whether  the  administrator  of  the  widow  Is 
entitled  to  priority  in  payment  to  the  extent 
of  the  unpaid  interest  The  claim  of  the 
administrator  Is  that  the  widow,  having  ac- 
cepted the  bequest  in  her  favor  in  lieu  of  her 
dower  in  land,  is  entitled  to  be  paid  tbe 
compensation  which  it  was  agreed  she  should 
have  when  she  accepted  the  provision  made 
for  her  In  the  will,  rather  than  that  confer- 
red upon  by  her  by  the  law.  While  this 
will  does  not  in  terms  declare  that  tbe 
legacy  was  Intended  to  be  In  Hen  of  dower, 
it  is  quite  manifest  that  the  provision  made 
by  this  testator  bad  that  object  in  view, 
and  that  the  widow  did  elect  to  accept  tbe 
testamentary  gift  in  satisfaction  of  her 
claim  for  dower.  It  is  a  general  rule  that 
a  legacy  given  in  lieu  of  dower  shall  not 
abate,  if  at  the  time  of  the  making  of  the 
will  tbe  wife  bad  an  Inchoate  right  to  any 
dower  out  of  tbe  testator's  estate;  for  In 
that  case  tbe  widow.  If  she  do  not  dissent  to 
the  bequest  Is  accepting  a  compensation 
for  the  dower  which  ought  to  be  paid  at  the 
price  fixed.  It  is  not  a  voluntary  bounty  or 
favor,  but  a  meritorious  consideration,    Per- 


rlne  v.  Perrlne  et  al.,  6  N.  J.  Law,  133-138, 
10  Am.  Dec.  392. 

The  testator  here  gives  to  his  wife  the 
interest  on  ^,000  as  long  as  she  lives  and 
remains  unmarried,  "to  be  left  secured  on 
my  real  estate,"  and  on  the  argument  it  was 
Insisted  that  these  words  should  be  intwpret- 
ed  to  mean  secured  by  a  mortgage,  bot  It 
can  hardly  be  doubted  that  this  language 
will  charge  the  payment  of  this  interest  <m 
testator's  land  without  the  help  of  a  mMt- 
gage.  The  land  upon  which  this  mortgage 
was  an  Incnmbrance  was  all  the  real  prxy- 
erty  of  which  the  testator  died  seised,  and 
consequently  constituted  all  of  tbe  real  es- 
tate charged  with  the  payment  of  the 
widow's  legacy.  If  at  any  time  during  ber 
life  it  became  necessary  to  enforce  the  pay- 
ment of  her  legacy,  she  could  have,  by 
proper  proceedings,  obtained  a  decree  fbr 
the  sale  of  so  much  of  the  land  as  might  be 
necessary  to  raise  and  pay  the  share  of  her 
legacy  which  had  matured,  and  such  payment 
would  have  been  at  the  expense  of  the 
corpus  of  the  fund,  and  If  necessity  requir- 
ed, might,  by  repeated  sales,  have  ultimate- 
ly exhausted  the  principal.  That  tbe  land 
which  was  charged  with  the  payment  of  this 
legacy  has  been  sold  by  other  proceedings, 
and  thereby  reduced  to  money,  does  not,  in 
my  judgment  relieve  the  fund  from  the  ob- 
ligation which  the  testator  Imposed  upon 
the  land. 

My  conclusion  Is  that  tbe  widow  was  ^n- 
tiUed  to  be  paid  the  interest  on  $2,000  as 
long  as  she  lived  unmarried;  that  this  be- 
quest in  lieu  of  dower  is  charged  upon  tbe 
lands  of  the  testator,  and  that  the  widow 
cannot  be  called  upon  to  abate  her  legacy 
80  long  as  any  portion  of  the  real  estate  of 
the  testator,  or  tbe  proceeds  thereof  out  of 
which  payment  can  be  made,  remains.  It 
Is  the  surrender  of  existing  rights  wblcb 
gives  the  preference  to  a  legatee  of  this  chai^ 
acter,  and  as  was  declared  by  Lord  Hard- 
wlcke  (1  Roper  on  Legacies,  297):  "Tbe 
wife's  abandonment  of  ber  legal  rights  would 
entitle  her  to  payment  of  tbe  whole  of  the 
benefits  which  wore  given  to  her  under  the 
will.  In  preference  to  the  other  legatees." 
The  contest  here  Is  between  the  general 
legatees  of  the  testator  and  the  representa- 
tive of  a  widow,  who  surrendered  her  dower 
right  for  a  consideration  which  the  law  says 
she  Is  entitled  to  have  paid  without  abate- 
ment While  this  cause  originated  In  fore- 
closure proceedings,  it  has  been  before  the^ 
chancellor  on  a  motion  to  strike  out  part  of 
the  pleadings,  and  In  passing  upon  that 
question,  tbe  parties  were  allowed  to  amend 
the  pleadings  so  as  to  present  tbe  Issue  now 
considered. 

The  result  which  I  have  reached  is,  that 
the  administrator  of  the  widow  la  entitled  to- 
be  paid,  in  preference  to  the  other  legatees, 
tbe  residue  of  tbe  compensation  promised 
the  widow  as  a  consideration  for  her  dower. 
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HAYOR,  ETC.,  OF  JERSEY  CITY  t.  TOWN 
OF   HARRISON   et  al. 
MATTHEWS  v.  SAME. 

(Oonrt  of  Errors  and  Appeals  of  New  JerwT. 
Nov.  20,  1905.) 

1.  Fbaudb,  Statute  of— Contracts. 

A  contract  between  two  municipalities  for 
a  snpply  of  water  for  pablic  and  private  nse  is 
within  the  provisions  of  the  statute  of  frauds. 

2.  MunidFAL  COBPOaATIONS  —  COHTKAOTB  — 

What  Conbtitutks  —  Pboposal— Aockpt- 

AlfCE. 

A  resolution  of  the  town  council  of  Harrl- 
•on  directed  the  president  and  clerk  to  execute  a 
contract  with  Jersey  City  for  a  supply  of  water 
on  certain  terms.  Jersey  City,  learning  of  the 
resolution,  caused  to  be  drawn  and  executed  by 
its  officials  and  tendered  to  the  town  council 
of  Harrison,  a  paper  which  was  claimed  to  ac- 
cord with  the  terms  of  the  resolution.  Held, 
that  no  contract  was  thus  created  (a)  because 
the  paper  thus  executed  and  tendered  to  Har- 
rison Old  not  conform  to  the  terms  of  the  reso- 
IntiOD,  and  (b)  because  the  resolution,  never 
having  been  communicated  by  Harrison  to  Jer- 
«ey  City,  did  not  constitute  a  proposal  which 
Jersev  City  might  accept  and  thereby  bind 
Harrison. 

lEH.  Note. — For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  {{  675-679.] 

Dixon  and  Gray,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  the  mayor  and  aldermen  of 
Jersey  City  against  the  town  of  Harrison  and 
others,  and  by  Martin  V.  Matthews  against 
tile  town  of  Harrison  and  others.  Judgments 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

George  L.  Record  and  Robert  Carey,  for 
plaintiffs  In  error.  Collins  &  Corbln  and 
Richard  B.  Llndabnry,  for  defendants  in 
«rror. 

MAGIE,  Oh.  Eour  writs  of  error  have 
brought  to  this  court  for  review  of  four  Judg- 
ments of  the  Supreme  Court.  Two  of  the 
Judgments  were  entered  upon  certlorarls  (one 
allowed  upon  the  prosecution  of  the  mayor 
and  aldermen  of  Jersey  City,  and  the  other 
allowed  upon  the  prosecution  of  Martin  V. 
Matthews)  which  brought  Into  review  in  that 
court  a  resolution  of  the  town  council  of 
the  town  of  Harrison,  adopted  September  15, 
1903,  and  rescinding  a  resolution  of  tliat  body 
adopted  July  7,  1903.  The  other  two  judg- 
ments were  entered  upon  certlorarls  (one  al- 
lowed upon  the  prosecution  of  the  mayor  and 
aldermen  of  Jersey  City,  and  the  other  al- 
lowed upon  the  prosecution  of  Martin  V.  Mat- 
thews) to  review  a  resolution  adopted  by  the 
town  council  of  Harrison  on  September  16, 
1903,  for  a  contract  between  the  town  of  Har- 
rison and  the  New  Jersey  Suburban  Water 
Company  for  a  water  supply,  and  the  contract 
executed  thereunder.  The  writs  of  certiorari 
in  the  two  cases  first  named  were  dismissed 
by  the  Supreme  Court,  and  in  the  other  two 
cases  tlie  resolution  for  a  contract  and  the 
contract  itself  were  adjudged  to  be  valid  and 
legal,  and  were  affirmed. 


All  these  cases  have  been  argued  together, 
and  present  but  a  single  question,  which  Is 
raised  by  the  contention  of  plaintiffs  in  error 
that  the  resolution  of  the  town  council  of 
the  town  of  Harrison,  adopted  July  7,  1903, 
and  the  acts  of  Jersey  City  thereon,  dis- 
closed by  the  afBdavits,  constituted  a  con- 
tract between  the  town  of  Harrison  and  Jer- 
sey City,  and  that  in  consequence  thereof  the 
town  of  Harrison  possessed  no  power  to  pass 
the  rescinding  resolution  of  September  15, 
1908,  and  their  action  In  the  passage  of  that 
resolution  should  have  been  adjudged  null  and 
void.  This  also  involves  the  contention  that  if 
the  resolution  of  rescission  is  void,  the  reso- 
lution of  the  town  council,  passed  at  the  same 
meeting,  for  the  execution  of  a  contract  with 
the  New  Jersey  Suburban  Water  Company, 
and  the  contract  executed  in  pursuance  there- 
of, were  ultra  vires,  and  should  have  been 
avoided  and  set  aside  for  that  reason. 

The  resolution  of  July  7,  1903,  is  in  the 
following  words:  "Resolved,  that  the  presi- 
dent of  the  common  council  and  the  town 
clerk  of  the  said  town  be,  and  they  are 
hereby,  authorized  to  execute  on  behalf  of 
the  said  town,  and  in  common  with  the  mu- 
nicipal authorities  of  Jersey  City,  for  a  new 
water  supply  for  the  said  town  to  be  fur- 
nished by  the  said  Jersey  City  on  the  same 
terms  and  conditions  and  for  a  similar  period 
of  time  as  are  contained  In  a  certain  con- 
tract made  on  the  81st  day  of  July,  1886,  be- 
tween the  mayor  and  aldermen  of  Jersey 
City  and  the  said  town  of  Harrison,  with 
the  following  exceptions:  First  That  the 
price  for  the  water  to  be  supplied  under  the 
contract  hereby  authorized  shall  be  at  the  rate 
of  the  sum  of  $84  per  million  gallons  per 
day  for  that  quantity  of  water  shown  to  be 
consumed  on  the  date  of  contract,  and  at  the 
rate  of  $83  per  million  gallons  when  such 
consumption  shall  have  Increased  to  an  aver- 
age of  500,000  gallons  dally  above  that  con- 
sumption indicated  on  the  day  of  the  date  of 
contract,  and  at  the  rate  of  $78  per  million 
gallons  when  the  consumption-  shall  have  in- 
dicated a  dally  average  Increase  of  a  second 
additional  500,000  gallons,  and  at  the  rat»  of 
$75  per  million  gallons  for  all  water  con- 
sumed in  excess  of  3,000,000  gallons  dally." 

From  the  return  to  the  writs  of  certiorari 
which  called  for  the  resolution  of  July  7, 
1903,  it  appears  that  it  was  adopted  by  a 
unanimous  vote  of  the  members  of  the  town 
council  of  Harrison.  But  there  is  nothing 
in  the  return  to  show  that  the  town  council 
directed  that  the  resolution  should  be  trans- 
mitted to  Jersey  City,  or  gave  any  one  au- 
thority to  present  the  resolution  to  Jersey 
City  for  its  action  thereon.  It  is,  however, 
made  to  appear  by  the  affidavits  that  the 
authorities  of  Jersey  City  did,  in  some  way 
not  explained,  procure  a  certified  copy  of  the 
resolution,  and  thereupon  caused  to  be  pre- 
pared and  executed,  by  such  of  its  offldals 
as  might  bind  the  city,  a  paper  purporting 
and  claimed  to  be  such  a  contract  as  was 
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called  for  by  the  resolution.  The  paper  thus 
executed  was  afterward  presented  to  tbe 
town  council  of  Harrison,  and  a  demand  was 
made  on  behalf  of  Jersey  City  tbat  It  should 
be  executed  by  the  oflScials  of  tbe  town  of 
Harrison  who  were  named  in  tbe  resolution. 
It  bad  not  been  so  executed  when  the  rescind- 
ing resolution  was  adopted.  Tbe  claim  on 
the  part  of  Jersey  City  is  that  when  the  paper 
drawn  as  claimed,  in  accordance  with  the 
terms  of  the  resolution,  and  executed  so  as 
to  bind  Jersey  City,  was  tendered  to  the 
town  of  Harrison,  then,  although  It  was  not 
executed  by  tbe  oflScials  named  in  tbe  resolu- 
tion, or  by  any  oue  on  the  part  of  that  town, 
a  contract  thereby  came  into  existence,  ob- 
ligatory upon  tbe  town,  which  it  could  not 
avoid  by  repealing  or  rescinding  the  resolu- 
tion giving  authority  to  execute  it  Upon  its 
examination  of  the  alleged  contract,  the  Su- 
preme Court  reached  the  conclusion  that  such 
a  contract  between  two  municipalities  for 
tbe  sale  and  purchase  of  water,  involving 
such  amounts,  was  one  within  the  provisions 
of  the  statute  of  frauds,  and  to  be  binding 
must  be  in  writing  and  signed  by  the  party 
to  be  charged  or  bis  agent  lawfully  authori- 
zed. With  tbe  view  thus  expressed  we  are 
in  entire  accord,  and  it  has  not  been  made 
matter  of  contest  in  the  argument  before  us. 

The  insistment  is  that  such  a  contract  In 
writing  Is  disclosed.  The  appeal  is  to  the 
well-settled  doctrine,  illustrated  by  a  long 
line  of  cases,  which  holds  that  a  written  propo- 
Bitlon  for  a  contract  on  specified  terms  and 
a  written  acceptance  on  those  terms  consti- 
tute a  contract  in  writing  within  the  statute. 
Tbe  contention  is  that  the  resolution  was  a 
proposition  for  a  contract,  and  that  the 
paper  executed  by  Jersey  City  and  tendered 
for  execution  to  the  town  of  Harrison  made 
up  a  complete  contract  in  writing.  The  con- 
tention we  find  to  be  ineffective.  The  argu- 
ment ignores  two  facts.  The  resolution  of 
the  legislative  board  of  the  town  is  not  sign- 
ed by  the  town,  and  this  resolution  contem- 
plated a  contract  to  be  made  and  executed 
by  certain  persons  expressly  authorized  to 
sign  for  tbe  town.  Donnelly  v.  Carrie  Hard- 
ware Co.,  66  N.  J.  Law,  388,  49  Atl.  428.  In 
the  next  place  tbe  proposition'  bad  not  been 
communicated  by  Harrison  to  Jersey  City. 
A  proposition  for  a  contract,  to  be  competent 
to  be  accepted,  must  be  communicated  to  the 
party  with  whom  the  contract  is  proposed. 
It  will  not  be  suflBclent  that  the  latter  acquire 
knowledge  of  it  unless  the  linowledge  is 
acquired  with  the  express  or  Implied  in- 
tention of  the  proposing  party.  An  owner  of 
land,  contemplating  a  sale  thoreof,  might  di- 
rect bis  stenographer  or  other  agent  to  draft 
a  contract  for  sale  to  a  particular  person  on 
specified  terms.  If  the  owner  has  not  com- 
municated, or  intended  to  communicate,  the 
proposed  contract  to  that  person,  tbe  latter, 
having  acquired  knowledge  thereof,  could  not, 
by  acceptance,  bring  the  owner  Into  a  con- 
tractual relation  of  sale.  The  owner  might 
leave  bis  uncommunlcated  draft  In  his  agent's 


hands  without '  liability,  and  retract  bis 
agency  and  abandon  bis  plan  at  any  time. 
Until  communication,  there  Is  no  eflScacIous 
proposal  which  could  be  accepted.  Potter  v. 
HolUster,  46  N.  J.  Eq.  509,  18  Atl.  204;  L 
c,  46  N.  J.  Eq.  609,  22  Atl.  56.  In  like  man- 
ner, the  resolution,  never  having  been  com- 
municated to  Jersey  City  by  any  act  of  tbe 
town  of  Harrison,  did  not  constitute  a  propo- 
sal, and  could  not  l>e  raised  to  a  binding  con- 
tract by  any  acceptance. 

As  it  is  found  that  no  contract  between 
tbe  two  municipalities  came  into  existence 
upon  the  resolution  of  July  7,  1903,  it  of 
coarse  follows  that  Jersey  City  bad  no  inter- 
est which  required  the  town  of  Harrison  to 
give  any  notice  of  Its  intent  to  rescind  that 
resolution.  If  It  should  be  admitted  that  tbe 
execution  by  Jersey  City  of  tbe  paper  pre- 
sented by  its  oflScials  to  tbe  town  of  Har- 
rison, with  a  demand  that  the  town  of  Har- 
rison should  execute  the  same,  could  operate 
to  create  an  actual  contract,  obviously  it 
can  only  be  given  that  effect  if  the  paper  so 
executed  and  tendered  conformed  to  tbe 
terms  of  tbe  resolution  of  July  7, 1903.  That 
resolution  expressly  called  for  a  new  water 
supply.  It  appears  by  the  aflBdavits  that 
by  the  former  and  expired  contract  water 
had  been  for  many  years  supplied  to  tbe 
town  of  Harrison  from  the  reservoir  and 
waterworks  of  Jersey  City.  The  supply  thus 
furnished  had  become  polluted  to  such  a 
degree  that  Jersey  City  had  sought  for  a 
purer  supply,  which  was  being  furnished 
temporarily  by  other  parties,  and  out  of  that 
tbe  supply  to  Harrison  had  lately  been  fur- 
nished by  Jersey  City.  As  tbe  resolution 
called  for  a  new  supply,  it  is  obvious  that 
its  demand  could  only  be  met  by  the  tender 
of  a  contract  for  a  supply  that  could  be  thus 
characterized.  But  the  paper  executed  by 
the  Jersey  City  oflBclals  and  offered  to  Har- 
rison simply  required  Jersey  City  to  furnish 
water  "from  the  reservoir  and  waterworks" 
of  the  city.  It  is  obvious  ttiat,  under  those 
terms,  tbe  city  could  have  resorted  to  pump- 
ing water  from  tbe  Passaic  river  Into  Its 
reservoir  as  it  had  formerly  done,  and  s» 
distributing  it  to  the  town  of  Harrison.  Is 
my  Judgment  tbe  town  of  Harrison  was  en- 
titled to  a  specific  contract  for  water  from  a 
new  sonroe,  and  the  tender  of  a  contract 
which  did  not  include  tbe  required  terms 
was  unavailing.  Nothing,  therefore,  is  fonnd 
to  Justify  us  in  declaring  that  tbe  town  of 
Harrison  was  unable  to  rescind  Its  resoln- 
tion  of  July  7,  1903.  Tbe  resolution  of  Sep- 
tember 15,  1903.  to  that  effect  was  there- 
fore properly  upheld  by  the  Supreme  Court, 
and  its  Judgment  thereon  mast  be  affirmed. 
It  necessarily  follows  that  the  town  council 
of  Harrison,  after  the  passage  of  tlie  rescind- 
ing resolution,  had  power  to  proceed  to  make 
a  contract  for  a  supply  of  water  from  any 
person  or  corporation  having  water  to  fur- 
nish and  having  power  to  contract  with  the 
town. 


Digitized  by 


Google 


N.  J.)       NEW  JBRSBT  SUBURBAN  WATER  CO.  v.  TOWN  OF  HARRISON.  767 


The  contention  that  the  action  of  the  town 
In  determining  to  contract  for  water  to  be 
■npplled  by  the  New  Jersey  Suburban  Water 
Cmnpany  was  Invalid,  because  no  notice  of  Its 
Intended  action  was  given  to  Jersey  City,  and 
that  the  city  was  given  no  opportunity  to  be 
heard  thereon,  cannot  be  yielded  to.  As  stat- 
ed, Jersey  City  had  no  rights  under  the  reso- 
lution of  July  7,  1903.  By  the  contract  dated 
July  31,  1885,  Jersey  City  had  supplied  water 
to  the  town  of  Harrison  for  a  period  of  10 
years.  After  the  expiration  of  that  contract. 
It  had  never  been  renewed,  nor  any  new  con- 
tract made.  Water  had  been  supplied  by 
Jersey  City,  which  Harrison  had  received 
and  paid  for  at  the  rates  fixed  in  the  expired 
contract.  This  course  of  conduct  created  no 
obligation,  unless  It  raised  an  implied  con- 
tract to  pay  for  such  water  as  was  In  fact 
received.  But  Harrison  was  not  bound  to 
continue  to  receive  It  for  any  period  of  time, 
and  might  cease  to  receive  It  whenever  It 
deemed  the  public  interest  required.  More- 
over, before  the  resolution  to  contract  with 
the  New  Jersey  Suburban  Water  Company, 
notice  had  been  given  by  that  company  to  the 
town  of  Harrison  that  the  water  which  it  was 
receiving  belonged,  not  to  Jersey  City,  but  to 
that  company.  It  has  been  determined,  on 
other  cases  now  decided,  that  the  property 
in  the  water  was  then  In  the  New  Jersey 
Suburban  Water  Company.  Under  those  cir- 
cumstances, Jersey  City  had  no  Interest  which 
required  the  town  of  Harrison  to  give  It  no- 
tice of  Its  Intent  to  contract  with  the  New 
Jersey  Suburban  Water  Company.  The  case 
Is  not  like  that  considered  In  Taylor  v.  Lam- 
bertvllle.  48  N.  J.  Eq.  107,  10  Atl.  809,  and 
the  doctrine  therein  stated,  if  capable  of  be- 
ing supported,  is  not  applicable  here.  The 
resolution  of  September  15, '1903,  for  a  con- 
tract with  the  New  Jersey  Suburban  Water 
Company,  and  the  contract  made  with  that 
company,  were  within  the  power  of  the  town. 
Whether  the  contract  was  a  Judicious  one  is 
not  a  subject  of  Judicial  review.  No  rea- 
son is  presented  which  Justifies  us  in  declar- 
ing that  the  contract  was  lacking  In  validity. 

The  Judgment  of  the   Supreme   Court  In 
affirming  It  will  therefore  be  affirmed. 

DIXON  and  GRAT,  JJ.,  dissent 


NEW  JERSEY  SUBURBAN  WATER  CO.  v. 
TOWN  OP  HARRISON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20, 1905.) 

Watebs— Tbansuission— Pbopebtt  Riohts. 

The  New  Jersey  Suburban  Water  Company 
with  another  company,  acquired  by  contract 
with  the  Eiast  Jersey  Water  Company  the  right 
to  water  transmitted  by  the  latter  company 
through  its  mains  aud  pipes  from  Its  source 
of  supply,  and  delivered  at  a  specified  place  on 
the  line  of  the  pipes.  The  New  Jersey  Subur- 
ban Water  Company  contracted  to  supply 
therefrom  the  town  of  Harrison,  and  In  per- 
forming its  contract,   made  use  of  a  line  of 


laid  by  Jersey  City  in  the  township  of 
-..earney  many  years  before,  to  transmit  the 
water  to  the  water  8;!rstem  of  EUirrison.  Held, 
that  the  property  whjch  the  New  Jersey  Subur- 
ban Water  Company  acquired  in  the  water  was 
not  divested  by  its  delivery  to,  or  transmis- 
sion through,  such  pipes. 

(Syllabus  by  the  Court) 

Error  to  Supreme  (3ourt 

Action  by  the  New  Jersey  Suburban  Water 
Company  against  the  town  of  Harrison. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afilrmed. 

Edward  Kenny,  Michael  T.  Barrett  and 
George  L.  Record,  for  plaintiff  in  error.  C!ol- 
Ilns  &  Corbln,  for  defendant  in  error. 

MAQIE,  Ch.  The  Judgment  of  the  Su- 
preme Court  brought  up  by  this  writ  of  error 
was  entered  upon  a  finding  of  a  Justice  of  the 
Supreme  Ck>urt  trying  the  issue  in  the  cause, 
without  a  Jury,  by  consent  The  issue  was 
made  up  by  a  declaration  containing  a  special 
count  grounded  upon  a  contract  between  the 
plaintiff  and  the  defendant  municipality  for 
a  supply  of  water  at  special  rates,  the  com- 
mon counts  and  a  plea  of  the  general  issue. 
The  only  exception  In  the  record  Is  to  the 
finding  of  the  trial  Judge,  and  on  this  excep- 
tion the  sole  assignment  of  error  is  founded. 
The  contract  on  which  the  first  count  is  found- 
ed has  been  attacked  for  Invalidity  by  par- 
ties deeming  themselves  injured  thereby.  At 
the  time  of  the  trial  of  this  cause,  the  Su- 
preme*Court  had  afilrmed  the  validity  of  the 
contract,  but  a  writ  of  error  had  t>een  sued 
out,  and  the  review  thereon  was  then  pend- 
ing. By  the  decision  of  this  court.  Just  an- 
nounced, the  Judgment  of  the  Supreme  Court 
has  been  afiSrmed.  Jersey  CHty  v.  Harrison. 
62  Atl.  765.  There  Is,  therefore,  no  legal 
objection  to  the  finding  of  the  trial  Judge  up- 
on the  contract,  if  there  were  facts  before 
him  upon  wliich  be  might  reach  bis  conclu- 
sion. There  was  evidence  from  which  It 
might  be  inferred  that  a  specified  quantity 
of  water  had  been  furnished  by  the  water 
company  to  the  municipality  under  the  con- 
tract during  the  period  covered  by  the  suit 
and  that  the  water  furnished  was  the  proper- 
ty of  the  water  company.  It  Is  suggested 
that  the  fact  that  the  water  in  question  was 
delivered  to  the  company  through  a  pipe 
which  had  been  laid  by  the  city  of  Jersey 
City  within  the  township  of  Kearney,  the 
ownership  of  which  pipe  was  claimed  by 
Jersey  City,  required  a  finding  that  the  water 
was  not  the  property  of  the  water  company, 
but  was  the  property  of  Jersey  City.  When 
a  case  is  tried  by  a  Judge  without  a  Jury, 
the  weight  and  sufficiency  of  the  evidence 
to  support  his  finding  cannot  be  reviewed. 
Weger  v.  Delran,  61  N.  J.  Law,  224,  89  Atl. 
780;  Wannamassa  Park  v.  Clark,  61  N.  J. 
Law,  611,  41  Atl.  153.  There  was  evidence 
that  the  water  In  question  had  become  a 
commodity,  and  had  been  bought  and  paid 
for  by  the  water  company.  The  property 
therein  would  not  be  lost  by  making  use  of 
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tbe  pipe  of  another  person  to  transmit  the 
water  to  Its  customers.  The  company  may 
be  liable  to  Jersey  City  for  such  use  of  the 
pipe  In  question,  or  might  possibly  hare  been 
prevented  from  making  use  of  the  pipe,  but 
such  use  neither  divested  the  company's  prop-, 
erty  In  the  water,  nor  vested  any  property 
therein  In  Jersey  City. 

The  judgmmt  on  tbe  finding  must  be  af- 
firmed. 

DIXON,  J.  This  suit  was  brought  to  re- 
cover the  stipulated  price  of  water  upon  a 
sealed  contract  entered  Into  on  September 
16,  1003,  by  the  plalnOff  and  defendant  The 
contract  bound  the  plalntUT  to  furnish  to  the 
defendant  a  water  supply,  delivered  at  a 
designated  place,  and  bound  the  defendant  to 
receive  and  pay  for  the  water  so  delivered. 
Tbe  water  was  thus  furnished  and  received, 
and,  under  the  circumstances  developed  In 
this  case,  I  think  tbe  defendant  Is  estopped 
at  law  from  denying  the  claim  of  the  plain- 
tiff for  the  price.  The  theory  that  the  plain- 
tiff bad  delivered  the  water  to  Jersey  City 
at  another  place,  and  Jersey  City  had  con- 
veyed the  watw  to  the  place  designated  In 
fbe  contract  and  there  delivered  it  to  the 
defendant,  and  would  demand  compensation 
therefore,  was  one  which.  In  the  face  of  the 
contract,  could  not  avail  the  defendant  at 
law,  and  would  be  pertinent.  If  at  all,  only 
on  an  equitable  bill  of  Interpleader. 

I  concur  In  affirming  the  judgment.  . 


WOOD  &  NATHAN  CO.  et  al.  v.  AMERICAN 

MACH.  &  MFC.  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  16, 

1906.) 

1.  OORPOBATIONS  —  STOCKHOLDBBS  —  RIOHT8 

—Status  as  CBKorroBS. 

Where  complainants  financed  a  corporation 
onder  an  agreement  that  they  should  have  the 
practical  control  of  the  corporation,  although 
not  a  majority  of  the  stock,  and  afterwards 
became  liable  as  indorsers  on  notes  of  the  cor- 
poration, and  the  holder  of  the  majority  of  the 
fltock  snbsequently  repudiated  their  rights  and 
asserted  a  ngbt  In  himself  to  the  assets  of  the 
corporation,  complainants  were  entitled  to  al- 
so repudiate  the  transaction  on  their  side,  and 
to  stand  as  creditors  of  the  corporation  to  the 
extent  of  the  amount  paid  by  them  on  the  notes 
which  they  indorsed,  and  to  enfon:e  an  equita- 
ble lien  on  the  proceeds  of  such  notes  which 
stood  to  the  credit  of  the  company  in  the  bank. 

2.  Samb— Rechvebs— GaouNns— iNSOLVEWcnr. 

Evidence  held  to  show  that  a  corporation 
was  in  a  condition   of  insolvency  such  as  to 
Justify  the  appointment  of  a  receiver. 
8.  Saicb. 

It  is  not  necessary  to  show  that  a  cor- 
poration is  absolutely  insolvent.  In  order  to 
throw  it  into  Insolvency  and  authorize  the  ap- 
pointment .of  a  receiver ;  but  it  is  sufficient  If 
It  appears  that  it  cannot  continue  in  business. 
[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §f  2201-2203.] 

4.  Saioi—Pboceedinos— Right  to  MAiRTAni 
— Stookholdebs  and  Cbeditobs. 

Persons  who  were  both  creditors  of  and 
minority  stockholders  in  a  corporation  and  who 


financed  the  corporation  under  an  agreement 
that  they  should  have  practical  control  of  its 
busineas,  and  whose  rignts  were  repudiated  by 
the  owner  of  the  majority  of  the  stock,  had  a 
sufficient  standing  to  enal>Ie  them  to  maintain 
receivership  proceedings  against  the  coriwratioii. 

Bill  by  the  Wood  &  Nathan  Company  and 
others  agalnat  the  American  Machine  &  Man- 
ufacturing Company  and  another.  On  mo- 
tion for  a  receiver.    Oranted. 

William  H.  Corbin,  for  complalnantSL 
Spencer  Simpson,  for  defendantsL 

PITNEY,  V.  C.  (orally).  I  wlU  dlspoK  of 
this  motion  now  for  present  purposes.  This 
la  a  bill  filled  by  a  company — Wood  &  Nathan 
company — which  Is  composed  of  two  gentle- 
men, Mr.  Wood  and  Mr.  Nathan,  against  the 
American  Machine  &  Manufacturing  Com- 
pany, asking  for  a  declaration  of  insolvency 
and  tbe  appointment  of  a  recover.  Tbe  ap- 
plication is  contested. 

Tbe  circumstances  developed  are  these: 
A  Mr.  Kavenaugb,  who  also  is  a  defendant, 
was  in  1904  the  owner  of  some  patents  for 
making  small  printing  machines  for  print- 
ing handbills  and  labels  and  things  of  that 
kind,  and  to  be  run  by  power  with  great 
rapidity.  He  had  organized  the  defendant 
company,  the  American  Machine  &  Manu- 
facturing (Company,  and  had  put  these  pat- 
ents all  In  as  of  a  certain  value,  and  Issued 
to  himself  I  don't  know  bow  much  stock — 
$76,000 — ^wblch  was  a  patent  fraud  on  the 
act  of  tbe  Leglslatnra  He  had  no  money 
with  which  to  run  the  company.  He  was  not 
getting  on  either  with  manufacturing  or  sol- 
ing. As  It  was  a  new  thing,  it  required, 
confessedly,  first,  to  have  the  machines  manu- 
factured, and  have  them  manufactured  un- 
der tbe  superintendence,  as  he  had  no  fac- 
tory of  his  own — ^manufactured  tmd«  the 
supervision — of  a  skilled  mechanic;  thai  to 
have  them  marketed  by  selling  single  ones,  by 
personal  application  to  the  parties  who  would 
be  likely  to  use  them,  engaged  In  printing 
that  sort  of  thing;  then  they  were  to  be  set 
up  on  trial  for  30  days  to  see  whether  the 
purchaser  liked  them.  In  the  meantime  they 
w6re  to  be  watched  by  a  skilled  mechanic  to 
see  how  they  worked.  Then,  in  order  to 
promote  the  sales,  further  time  was  to  be 
given  to  the  party  to  try  them  for  a  wbile  in 
addition  to  tiie  SO  day»— take  them  not  only 
on  trial,  but  to  pay  for  them  by  installments. 
Now  this  was  a  slow  business.  It  required 
capital.  And  It  is  not  at  all  similar  to 
manufacturing  an  article  that  sells  by  the 
dozen  or  the  hundred,  that  has  an  establish- 
ed market;  but  every  single  machine  has 
to  be  sold  by  personal  application  In  each 
particular  case,  and  then  on  the  terms  I 
have  spoken  of. 

In  this  situation  of  affairs  Mr.  Kavenaugb 
fell  in  with  the  complainants,  men  oigaged  In 
the  business  of  selling  that  sort  of  thins, 
and  incidentally,  as  It  appears,  and  mani- 
festly as  a  part  of  this  business,  advancing 
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ot  money  for  the  manufacture  and  attend- 
ing to  the  whole  thing  on  a  good  commission. 
The  result  was  that  they  made  a  contract, 
or  a  series  of  contracts.  In  the  first  place 
complainant  advanced  $25,000  hard  cash  for 
a  little  less  than  half  the  stock,  leaving  Mr. 
Kavenaugb  still  In  control  of  the  stock.  Now, 
I  believe  there  Is  no  doubt  they  advanced 
that  $25,000  cash.  Then  they  met  In  New 
Tork  City  and  elected  officers.  Mr.  Wood 
was  elected  president  at  large.  Mr.  Nathan,. 
Mr.  Kavenaogh,  and  a  Mr. — somebody,  a 
mere  dummy — ^were  elected  directors,  making 
the  requisite  number  of  three.  Then  Mr. 
Nathan  was  elected  treasurer  and  general 
manager.  An  office  was  opened  at  No.  1 
Madison  avenue,  New  York  City.  Then  they 
agreed  to  pay  Kavenaugb  $70  a  week.  I  did 
not  understand  for  what,  'but  I  tblnk  he 
said  It  was  for  looking  after  the  machinery 
nnd  for  standing  around  ^nd  making  hlm- 
Belf  generally  useful ;  not  for  selling.  He  was 
not  to  do  any  selling,  but  he  was — I  have  no 
doubt,  if  he  bad  an  Interest  In  the  thing — 
to  look  up  purchasers;  but  the  real  selling 
was  to  be  done  by  the  complainants.  And 
be  was  to  have  his  expenses.  They  commen- 
ced business.  They  employed  a  firm  In  New- 
ark, Richards  ft  Co.,  to  manufacture  these 
machines,  and  they  employed  an  expert,  Mr. 
Morrison,  who  -had  Invented  part  of  the  ma- 
chine, to  see  that  it  was  built  rigbtly .  And  that 
was  very  proper,  because,  while  Mr.  Richards 
might  be  a  first-rate  machinist,  these  ma- 
cblnes  were  of  a  delicate  character  and 
▼ery  rapid  nmners,  as  I  understand.  So 
that,  when  assembled,  they  mast  be  adjusted 
with  the  greatest  nicety,  and  so  they  had 
to  have  a  man  there  to  attend  to  it  So  that 
the  payment  to  Mr.  Richards  of  the  contract 
price,  $400  or  $500,  whatever  it  was,  was  not 
the  whole  consideration,  by  a  considerable. 
Then  they  commenced  to  sell,  and  they  sold 
on  the  terms  above  stated  one  after  the  other, 
and  in  almost  every  instance  there  was  fault 
found.  This  machine  did  not  work  in  this 
way  and  that  one  did  not  work  in  that  way. 
In  fact,  it  was  a  delicate  machine,  a  rapld- 
rmmlng  machine,  and  I  have  no  doubt  that 
Mr.  Nathan  (I  think  it  was)  told  the  exact 
truth  when  he  said  that  they  had  to  be  run 
by  a  practical  man,  a  man  who  was  himself 
something  of  a  machinist.  They  were  liable 
to  get  out  of  order.  Complainant  bad  trouble 
in  collecting  from  the  persons  to  whom  they 
sold  the  payments  as  they  came  due.  They 
found  fault,'  and  Mr.  Morrison  had  to  run 
after  them  and  keep  the  machines  going.  I 
state  this  to  show  the  character  of  the  busi- 
ness. They  are  not  salable  at  all,  in  the 
sense  that  ordinary  merchandise  is,  at  the 
very  best 

Well,  the  business  went  on,  and  the  $25,- 
000  Is  gone.  '  As  I  understand,  Mr.  Kave- 
naugb got  about  $9,000,  something  like  that, 
for  his  $70  a  week  and  expenses,  and  the 
concern  was  out  of  money.  The  corporation 
bad  given  two  notes,  both  payable  on  the 
02  A.— 40 


same  day  and  at  the  same  time  on  their  New 
York  bank,  for  $8,700  each  to  Messrs.  Rich- 
ards &  Co.  for  work  done,  as  I  understand, 
on  goods  taken  away — because  naturally 
Messrs.  Richards,  though  there  was  nothing 
proven  about  It,  would  hold  their  lien  on  the 
machines  before  they  were  taken  away — and 
the  complainants  were  obliged  to  indorse 
those  notes  because  Messrs.  Richards  would 
not  take  them  without  Wood  and  Nathan, 
the  complainants,  inddrsed  those  two  notes. 
They  were  given  on  September  2,  1906,  and 
they  were  for  $3,712.80,  Including  Interest, 
each,  and  tbey  came  due  In  New  York  on 
the  2d  day  of  January  at  the  complainants' 
banli.  Now  there  they  were  liable  for  $7,- 
400.  Then  the  corporation  needed  more 
ready  money,  and  on  the  16tb  of  November 
the  complainants  Indorsed  the  note  of  the 
company  for  $10,000  at  four  months,  payable 
at  their  own  bank,  and  got  it  discounted  at 
their  bank,  and  Mr.  Paul  Nathan  himself 
individually  indorsed  it  as  well  as  Mr.  Kave- 
naugb; and  that  was  put  to  the  credit  of 
the  corporation  at  the  bank. 

In  the  meantime  some  disputes  arose  be- 
tween them,  and  Mr.  Kavenaugb  was  asked 
to  transfer  to  complainants  the  half  of  cer- 
tain patents  which  by  his  contract  he  bad 
agreed  that  he  would  transfer  to  the  com- 
pany, or  that  the  company  held  at  the  date 
of  the  contract,  and  the  complainants  found 
that  the  company  did  not  own  them,  and  they 
further  found  they  were  chargeable  with  in- 
terference by  a  company  that  did  own  a 
patent  of  that  kind,  something  about  the  de- 
livery of  the  printed  sheet  after  It  had 
passed  through  and  been  printed.  And  that 
that  Is  so  is  pretty  clear — ^not  only  not  de-' 
nied  by  Mr.  Kavenaugb,  but  Mr.  Morrison 
swears  that  he  went  to  Boston  and  pre- 
pared changes  In  the  machinery  for  delivery 
to  attach  to  the  machines — the  one  they  had 
sold  there — to  prevent  an  interference  with 
this  very  patent  That  is  what  I  understood 
him.  At  any  rate,  they  had  a  dispute  be- 
cause Mr.  Kavenaugb  did  not  deliver  this 
particular  patent  which  he  had  made  a 
sworn  statement  belonged  to  the  company. 
And  by  and  by  Mr.  Kavenaugb  blurts  out 
"You  are  not  officers,  anyhow."  Now  it  was 
a  part  of  the  contract  that  those  gentlemen, 
the  complainants,  should  have  control.  Per- 
fectly plain.  They  were  not  disposed  to  put 
their  money  into  that  concern  and  take  the 
resppnslbillty  of  running  it  and  selling  the 
machinery,  unless  tbey  bad  control,  and  al- 
though Mr.  Kavenaugb  retained  a  majority 
of  the  stock,  yet  at  the  election  of  the  di- 
rectors these  two  gentlemen  were  put  In 
substantial  control  of  the  company,  handled 
its  money,  and  so  prote<^ed  themselves 
against  a  variety  of  disasters  which  are  lia- 
ble to  overcome  one  of  those  companies. 

Now,  I  say  that  in  the  month  of  Decem- 
ber last  disputes  arose,  and  some  hard  feel- 
ing arose  between  Kavenaugb  and  the  com- 
plainants.   The  result  was  that  Mr.  Kave- 
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nangh  told  them,  declared  verbally  that  they 
had  not  any  rights,  they  were  not  officers,  that 
the  election  in  New  York  waa  void,  and  that 
be  was  the  master  of  the  whole  concern. 
And  that  was,  according  to  the  evidence  of 
Mr.  Wood,  after  tills  f  10,000  note  was  signed 
and  indorsed.  Well,  there  is  their  position. 
They  were  Indorsers  for  $10,000  on  paper  of 
this  company  in  their  bank  for  cash  lent,  and 
they  were  indorsers  on  $7,400  more  of  paper 
that  had  been  given  to  the  Richards  Company, 
the  manufacturers.  That  makes  $17,400  of 
liabilities,  and  they  are  coolly  told  by  this 
Mr.  Kavenangh,  who  is,  as  for  as  appears, 
practically  Impecnnions,  that  he  is  the  mas- 
ter of  the  corporation,  and  they  have  no 
standing.  Now,  the  letter  to  that  effect  was 
written  by  Kavenaugh  December  80th,  but 
before  that  date  Mr.  Wood  swears — and  I 
do  not  recollect,  but  think  that  Mr.  Nathan 
swore  to  the  same  thing — Kavenaugh  had 
spoken  of  It  personally.  Now,  let  us  see 
what  that  letter  is,  dated  December  30,  1906, 
which  I  think  the  evidence  warrants  me  in 
holding  to  be  an  echo,  a  reiteration  in  writ- 
ing, of  what  he  had  previously  stated  orally. 
Now,  the  company  had  been  writing  letters, 
I  think,  and  all  that  sort  of  thing,  dated  at 
the  office.  Yes,  they  had  their  shingle  out 
and  all  that,  at  No.  1  Madison  avenue,  New 
York  City;  but  here  is  a  letter  which  says: 
"Principal  Office,  825  Federal  Street,  Camden. 
New  Jersey."  That  shows  that  the  office  of 
the  company  had  been  changed  from  No.  1 
Madison  avenue.  New  York  City.  Bnt  it  al- 
so says:  "New  York,  December  80,  190S. 
H.  A.  Wise  Wood  and  Panl  Nathan,  1  Madi- 
son Ave.,  New  York— Sirs:  As  president  of 
the  American  Machine  and  Manufacturing 
Company" — ^now,  mind  you,  Mr.  Wood  was 
the  president  of  the  company — "I  hereby  noti- 
fy you  that  the  meeting  of  the  stockholders 
which  you  pretended  to  hold  in  New  York 
City  November  20,  1904,  was  illegal  and  not 
In  accordance  with  the  laws  of  New  Jersey, 
as  all  stockholders'  meetings  must  be  held  in 
the  state  of  New  Jersey,  and  that  your  pre- 
tended appointment  as  president,  treasurer, 
and  general  manager" — ^there  is  an  admission 
that  they  had  been  appointed  president,  treas- 
urer, and  general  manager — "is  null  and  void; 
and  therefore  as  president  of  such  company 
I  give  you  notice  that  I  demand  possession 
of  all  property,  contracts,  papers,  and  effects 
of  said  company,  and  hereby  warn  you  not 
to  interfere  in  the  management  or  business 
of  said  company,  either  as  president,  treas- 
urer, or  general  manager,  or  otherwise.  And 
I  further  give  notice  that  we  shall  hold  yon 
amenable  to  the  law  by  any  acts  done  by 
you  to  the  affairs  of  the  company  and  its 
capital.    Joseph' T.  Kavenaugh,  president" 

Now,  I  repeat  I  shall  consider  that  as  a 
simple  reiteration  of  what  he  had  said  to 
them  verbally  before  that  Now,  with  that 
kind  of  talk— no  matter  that  that  election 
In  New  York  City  was  good  as  to  strangers 
and  would  bind  that  company  in  giving  all 


these  notes  In  the  bank,  and  giving  tiis 
notes  to  the  manufacturers;  grant  that  thegr 
could  not  repudiate  these  notes — yet  as  be- 
tween these  people  who  were  parties  to  the 
transaction  a  different  question  arises,  and 
that  was  a  very  disagreeable  and  ineqnitable 
threat  to  make  to  complainants.  And  the  ques* 
tlon  was,  what  were  they  to  do  then?  Why, 
one  of  the  statements  of  complainants'  coun- 
sel— ^I  do  not  know  that  it  was  snpi>orted 
by  proof — was  that  before  this  letter  was 
written  they  had  gone  to  the  company  of- 
fice and  demanded  to  see  books,  etc,  and  tiiey 
would  not  show  them  to  them.  That  was 
the  statement  made  here  yesterday  when  a 
motion  was  made.  I  think  it  la  In  the  pe- 
tition on  file  here.  I  think  that  states  that 
on  a  particular  day,  some  time  before  Decem- 
ber 80— 

Mr.  Simpson:  "We  went  to  Inspect  the 
books." 

"The  Court:  Yes.  That  shows  what  the 
situation  wa&  They  were  being  threatened 
by  holders  of  a  majority  of  the  stock  with 
entire  repudiation  of  their  rights.  Now, 
what  was  their  situation?  Why,  I  say  tbey 
were  on  Qie  paper  of  the  corporation  for 
$17,500.  Of  the  proceeds  of  that  note  which 
had  been  discounted,  put  to  their  credit  there 
still  remained  in  the  treasury  of  the  company 
to  their  credit  in  the  bank  $7,500.  Now, 
clearly,  complainants  had  a  lien  on  that  mon- 
ey in  equity,  in  my  Judgment  Under  that 
threat  it  did  not  lie  in  the  month  of  Mr. 
Kavenaugh  to  say:  "I  have  got  the  advan- 
tage of  yon.  You  have^  with  my  knowledge 
and  consent.  Indorsed  the  paper  of  that  cor- 
poration for  $10,000,  and  have  put  the  pro- 
ceeds In  the  treasury,  and  you  cannot  draw 
it  out  because  you  are  not  treasurer,  and 
you  cannot  help  yourself.  We  have  got 
$10,000  out  of  you.  We  stuck  yon  as  an  in- 
dorser  for  $10,000,  and  we  have  got  yon 
stuck  as  indorser  for  $7,500  on  the  company 
paper;  and  according  to  my  view  I  have  a 
right  to  draw  that  money.  I  have  a  right 
to  take  that  $7,600  out  of  the  bank  and  pnt 
it  in  my  pocket  and  leave  yon  to  pay  the 
other  $10,000  and  $7,500  that  yon  are  In- 
dorsers on  to  the  bank  and  the  manufactur- 
ers of  Newark."  Now,  a  gentleman  that 
would  take  that  ground  was  not  too  good, 
if  he  could  do  it  to  get  that  $7,500  out  of  the 
bank  and  put  it  in  his  own  pocket  and 
leave  the  complainants  to  pay  the  whole 
$17,400.  Now,  in  my  Judgment  they  were 
perfectly  Justified  in  equity,  while  the  money 
was  under  their  control,  in  taking  it  and 
satisfying  the  debts  of  the  company  as  far 
as  they  could.  And  it  makes  not  a  particle 
of  difference  how  they  did  It;  for  if  they  had 
held  that  $7,500  and  applied  it  to  the  pay- 
ment of  those  two  notes  that  matured  Jan- 
nary  2,  lOOe,  th^  would  still  have  been  liable 
on  the  $10,000,  and  so  it  Is  only  a  question 
of  time. 

Counsel  says:  "Why,  that  $10,000  is  not 
due  until  March  16th,"  and  by  their  own  act 
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their  debt  la  not  due.  Bnt  it  Is  a  debt  In 
presentl  aolTendnm  In  fottiro.  And  there  are 
other  debts.  There  are  debts  that  are  past 
due  to  the  manufacturing  company,  and  I 
think  there  are  other  debts  sworn  to  by  the 
complainants.  They  are  small,  to  be  sure. 
Bnt  in  my  Judgment  the  complainants  had  a 
right  to  change  that  transaction,  and  go  right 
back  to  November  16th,  and  put  the  affairs 
right  back  to  their  original  position,  and  re- 
pudiate the  whole  thing.  If  Mr.  Kavenaugh 
proposed  to  repudiate  their  rights,  they  had 
a  right  to  repudiate,  on  their  side,  what 
they  bad  done.  Therefore,  In  my  judgment, 
they  are  entitled  to  stand  here  as  creditors 
for  the  $7,400  which  tb^  had  paid  on  the 
Richards  note,  and  for  $2,600  on  the  $10,000 
which  they  were  obliged  to  pay  out  of  their 
own  pocket  in  order  to  take  up  the  note. 
That  makes  $10,000.  Now,  I  forget  how 
much  the  other  little  debts  amounted  to— 
$1,000  or  $2,000  I  belieye.  If  the  only  debt 
was  that  $1,000  or  $2,000,  probably  this  court 
would  not  grant  the  motion.  But,  on  the 
other  side,  wtiat  are  the  assets?  Not  a  dol- 
lar in  money,  or  not  a  dollar  that  is  avail- 
able. I  cannot  treat  these  two  or  three 
dozen  machines  here  as  available,  for  the 
reasons  I  hare  already  stated.  But,  in  ad- 
dition to  that,  they  are  acknowledging  the 
defects  of  thoae  macliines  by  inventing  Im- 
provements to  put  on  them,  and  they  are 
held  now  from  sale  for  the  purpose  of  add- 
ing $100  or  $200  or  $300  to  each  one  by  some 
new  attachment  in  order  to  make  them  more 
salable  and  more  desirable,  more  liable  to 
be  kept  and  need  after  they  are  pnt  up  for 
trtaL  The  trouble  with  them  is  that  people 
who  take  them  for  trial  are  not  satisfied 
with  them  and  do  not  keep  them.  I  am  sat- 
isfied the  evidence  on  that  subject  of  Mr. 
Nathan  is  reliable — ^bome  out  somewhat  by 
prootb.  The  result  is  that  they  are  not 
available  assets.  They  may  become  avail- 
able by  somebody  coming  In,  who  is  willing 
to  put  in  $10,000  or  $15,000.  They  may  be 
made  security  for  that  But  in  order  to  ac- 
complish that  yon  must  get  somebody  that 
has  faith  In  them.  It  is  an  individual  trans- 
action, and  I  do  not  see  that  Kavenaugh  has 
turned  his  hand  over  one  particle  to  try  and 
raise  the  money  since  the  break  with  the 
complainants. 

I  therefore  adjudge — ^though  I  will  not 
sign  my  name  to  anything  at  present — that 
this  company  Is  In  a  condition  of  Insolvency, 
which  Justifies  the  appointment  of  a  receive. 
Now,  right  there,  it  is  not  necessary  that 
It  should  be  absolutely  Insolvent  in  order  to 
throw  it  Into  insolvency.  It  is  sufficient  if 
it  cannot  go  on.  Now  in  its  present  condi- 
tion I  am  satisfied  it  cannot,  and  that  these 
complainants  liave  a  proper  standing  in  court 
I  Iiave  spoken  of  them  as  creditors,  but 
they  are  also  stockholders.  They  have  a 
right  to  Intervene  as  such,  and  their  standing 
as  stockholders  under  the  circumstances  of 
this  case  la  mach  higher  than  it  is  as  credit- 


ors. I  will  not  enlarge  on  that,  because  I 
think  the  other  is  sufficient;  but  their  stand- 
ing as  stockholders  is  much  lilgher  than  that 
of  creditors.  They  are  entitled  to  the  great- 
est consideration  a>  stockholdeia,  because 
they  put  all  there  Is  of  value  in  the  enter- 
prise. They  pnt  In  $25,000  in  cash,  besides 
the  $10,000  that  they  have  also  advanced  as 
creditors.  In  effect  that  makes  $86,000. 
They  say  the  present  la  a  situation  which 
ought  not  to  go  on  any  further.  The  two 
positions  support  each  other.  I  will,  though, 
postpone  the  appointment  of  a  receiver,  con- 
tinuing the  injunction  for  one  week,  or 
rather  nntil  next  Tuesday,  and  if  In  the 
meantime  Mr.  Kavenaugh  has  shown  that 
he  is  taking  sensible — not  fiighty,  bnt  real 
aenaible — meana  of  ralalng  this  money.  In- 
demnifying theae  gentlemen,  and  will  get 
aomebody  to  give  them  a  bond — I  do  not 
suppose  they  want  the  money,  and  I  would 
not  make  them;  I  wonld  not  countenance 
them  in  demanding  the  money  if  a  good  bond 
was  offered,  or  something  of  that  kind — why, 
I  will  consider  whether  I  will  give  them  any 
more  time,  but  I  will  not  make  any  promise 
beyond  next  Tuesday.  In  the  meantime  the 
injunction  stands.  I  say  tlda;  I  will  not 
go  beyond  next  Tuesday.  The  proposition  la 
not  stated  in  the  presence  of  Mr.  Corbln,  who 
has  left  the  court,  and  I  do  not  wish  to  do 
anything  to  affect  the  case  without  having 
the  benefit  of  his  argument 

Whatever  settlement  takes  place  will  be 
done  by  approval  of  the  court  The  court 
will  let  up  the  Injunction  far  enough  to  al- 
low you  to  carry  it  througlu 


LLOYD  V.   TURNER  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.    Jan.  12, 
1006.) 

1.  HOKKSTBAD  —  RlQBTS  OF  WiDOW  —  LlA- 

BII.ITT  TOB  Rent. 

Under  the  statute  giving  to  a  widow  the 
right  to  enjoy  "the  homestead"  during  her  life, 
where  dower  was  never  admeasured  to  a  widow, 
■he  daring  her  life  was  entitled  either  to  occapy 
or  rent  it  at  her  election,  withont  any  obliga- 
tion on  her  part  to  pay  rent 

2.  Tkrarot  in  OomroN— OoouFATion— BiKn 
— LiABiuTT  TO  Account. 

Where  the  use  of  a  dwelling  honse  by  a 
tenant  in  common  did  not  amount  to  a  denial  of 
the  rights  of  her  tenants  in  common,  and  she 
did  nothing  to  prevent  them  from  equally  enjoy- 
ing the  pr<9erty,  she  was  not  bound  to  pay  rent 
for  the  part  occupied  by  her,  in  the  atoence  of 
an  express  agreement 

[Ed.  Note. — For  cases  in  point  see  voL  45, 
Cent  Dig.  Tenancy  in  Common,  {{  76,  78.] 

a  Sake— Rbntb  akd  PBonrs— Aocountiiio. 

Where  one  tenant  in  common  collected  the 
rents  from  a  i>ortion  of  the  property  which  was 
rented  by  her,  she  was  bound  to  account  to 
her  co-tenants  for  the  amount  so  received,  less 
reasonable  expenditures  for  repairs,  restorationa, 
taxes,  interest  on  mortgages.  If  any,  insurances, 
etc. 

[Ed,  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Tenancy  in  Common,  ff  76,  79,  95- 
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Suit  between  Elizabetb  Lloyd  against  Helen 
Turner  and  others  for  partition.  Decree 
for  complainant 

Howard  Carrow,  for  complainant.  3.  S. 
Westcott,  for  defendant 

ORET,  V.  a  (orally).  The  bill  In  this 
case  Is  filed  for  tl^e  partition  of  a  bonse  and 
lot  at  Fourth  and  Berkley  streets,  Camden, 
N.  J.  The  property  was  derived  from  one 
Edward  Augustas,  who,  at  the  time  of  hla 
death,  was  seised  of  It  In  fee.  He  left  a 
widow  and  four  children  bim  survlTlng,  to 
whom,  at  the  time  of  his  death  intestate,  the 
fee  simple  of  the  property  descended,  subject 
to  the  dower  right  of  the  widow,  Mrs.  Ed- 
ward Augustas.  At  the  time  of  the  death  of 
Mr.  Angnstua,  it  Is  undisputed  that  the  prop-' 
erty  consisted  of  a  dwelling,  part  of  which 
was  used  separately  as  a  store  and  rented 
out  by  Mr.  Augustus ;  and  of  a  small  shop  in 
the  rear  of  the  lot  the  lower  story  of  which 
he  rented  out  and  the  upper  story  of  which 
he  used  for  his  own  convenience  and  business. 
Mrs.  Edward  Augustus  survived  her  husband, 
and  with  the  family  then  occupied  'the  dwell- 
ing house  as  their  home.  The  law  is  that 
the  homestead  property  of  the  Intestate  hus- 
band, in  which  the  husband  and  wife  resided 
at  the  time  of  the  husband's  death,  may  be 
thereafter  occupied  by  the  widow  without 
any  obligation  on  her  part  to  pay  roit  It 
has  be«i  further  held  In  exposition  of  the 
status  of  the  widow  In  the  privilege  of  her 
quarantine,  that  the  statute  which  gives  her 
the  right  to  enjoy  "the  homestead,"  glyea 
her  the  right  either  to  rent  it  to  others,  or  to 
occupy  it  for  her  own  use  as  she  may  choose. 
I  think,  therefore,  that  as  her  dower  estate 
was  never  admeasured  to  her,  there  should  be 
no  accounting  for  any  portion  of  the  home 
property  at  Fourth  and  Berkley  streets  for 
any  occupation  or  renting  of  that  property 
by  Mrs.  Augustus,  the  widow  of  the  ancestor, 
during  her  life,  which  lasted  up  to  January, 
1000.  It  is  quite  plain  that  what  her  daugh- 
ter, Mrs.  Lloyd,  did  during  that  period  was 
really  done  in  behalf  of  Mrs.  Edward  Augus- 
tus, the  widow  of  the  decedent  owner,  for 
which,  having  received  the  authority  and  ap- 
proval of  Mrs.  Edward  Augustus,  widow, 
enjoying  her  quarantine  in  the  property,  Mrs. 
Lloyd  cannot  be  called  upon  to  answer  to 
anyj)0dy  else. 

This  is  not  the  only  ground  upon  which  the 
cross-bill  rests,  for  the  cross-bill  complainant 
insists  that  Mrs.  Lloyd,  the  complainant  In 
the  original  bill,  should,  since  the  time  of  the 
death  of  the  widow,  account  for  the  use  and 
occupation  of  the  dwelling  house  during  the 
period  that  she  has  occupied  It  for  her  own 
use.  It  is  not  shown  that  Mrs.  Lloyd  has. 
In  occoiqrlng  the  dwelling  house,  done  any- 
thing which  was  Ig  the  nature  of  a  denial  of 
the  rights  of  her  co-tenants  In  oonmion,  or 
that  she  did  anything  that  amounted  to  an 
exclusion  of  the  other  tenants  from  enjoying 


the  property  with  her,  according  to  tbeir 
several  rights,  nor  has  there  been  any  saffi- 
dent  showing  that  she  obligated  herself,  by 
express  agreement,  to  pay  rent  for  the  portion 
of  the  property  which  she  occupied.  Tba« 
has  been  some  mention  made  here  that  she 
did  agree  to  pay  rent  to  the  other  tenants  for 
her  occupation  of  the  premises.  She  says 
she  did  not  The  testimony  that  she  did  is 
not  sufficient  to  Justify  any  decree  that  Mrs. 
Lloyd  shall  pay 'rent  for  the  dwelling  por- 
tion which  she  occupied.  A  claim  is  made 
that  Mrs.  Lloyd  did  not  object  or  that  she 
was  at  least  willing  to  make  the  payment  of 
|15  a  month  for  -r^it  Testimony  on  this 
point  was  given  by  Mr.  Turner.  The  al- 
leged leasing  was  wholly  by  parol,  and  was 
in  its  essential  Incidents,  quite  oncertain. 
Mr.  Turner,  in  narrating  the  convenatioo. 
did  not  say  that  Mrs.  Lloyd  agreed  that  she 
would  rent  the  property,  and  would  pay  $15 
as  rent  but  only  that  she  agreed  that  $15  per 
month  was  not  an  unreasonable  rent  The 
alleged  agreement  did  not  specify  the  term 
for  which  Mrs.  Lloyd  was  to  occapy  the 
premises,  nor  as  stated  does  it  show  that 
there  was,  In  fact  any  demise  thereof.  The 
testimony  does  not  satisfy  me  that  there  was 
any  agreement  which  either  at  law  or  in 
equity  charged  Mrs.  Lloyd  with  an  obllgatioB 
to  pay  rent,  since  her  mother's  death  In  Jan- 
nary,  1900,  for  that  portion  of  the  premises 
which  she  occupied  as  a  dwelling  house,  by 
herself  and  her  family. 

It  is  quite  evident  to  me  that  the  nse  made 
of  the  other  portions  of  the  premises  stands 
on  an  entirely  different  basis.  Mrs.  Lloyd 
ought  to  account  for  those  rents  and  profits 
which  she  collected  after  her  mother's  death 
In  January,  1900,  for  the  occupation  by  vari- 
ous lessees  of  the  store  part  of  the  dwelliag 
house,  and  also  for  the  rents  and  profits 
which  she  received  and  collected  for  the  use 
of  the  shop  in  the  rear  of  the  lot  The  rent- 
als thus  collected  by  Mrs.  Lloyd  should  con- 
stitute the  left  side  of  the  account  showing 
what  should  be  charged  against  her.  On 
the  other  hand,  she  Is  entitled  to  be  credited 
for  any  expenditures  by  her  made  for  repairs 
and  restorations,  or  for  the  payment  of 
taxes.  Interest  on  any  mortgages.  If  any  there 
were.  Insurances,  and  snch  other  lawful  ex- 
penditures as  she  may  have  made  In  the 
care  of  any  of  the  property.  These  should 
make  up  the  right  side  of  the  account  and 
constitute  the  credits  to  which  she  is  entitled. 
It  is  quite  possible  that  as  I  have  settled  the 
basis  upon  which  Mrs.  Lloyd  must  account, 
the  parties  may  come  to  an  agreement  on  that 
branch  of  the  case.  If  they  can.  It  would 
be  a  happy  thing.  If  Qie  clients  will  let 
counsel  alone,  it  is  probable  that  they  will  ar- 
range this  accounting  without  further  con- 
test or  expense. 

I  will  hold  the  matter  for  a  week.  U  the 
parties  are  unable  to  agree,  I  will  refer  it 
to  a  master  to  state  an  account  in  accordance 
with  the  oonclnslons  above  expressed. 
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ISLAND  HSIOHTS  ASS'N  t.   ISLAND 

HEIGHTS    WATBE    POWER,    GAS 

&  SBWEB  CO. 

<Ooart  of  Chancery  of  New  Jeriey.    Jan.  12, 
1006.) 

1.  Covxhartb  —  tJai  or  Bkal  Pbopektt  — 
Febgors  EninxED  to  PBOTEcrriOR. 

An  owner  divided  a  tract  into  lots,  and  con- 
veyed the  same  by  deeda  binding  the  purchasers 
not  to  nse  the  proniaes  for  any  purpose  except 
•a  a  residence  or  summer  resort,  without  the 
consent  of  the  owner  or  his  successors.  Held, 
that  the  purchasers  took  the  lots  under  the 
protection  of  the  restriction,  so  long  as  the 
owner  and  his  successors  saw  fit  to  bold  it  in 
force. 

2.  IlUITNCTION— LaGHBB. 

A  iMirty  beneficially  interested  in  the  en- 
forcement of  a  restrictlTe  covenant  in  a  deed 
conveying  land  for  specified  purposes  only  must 
come  into  court  promptly  in  order  to  obtain 
equitable  relief. 

[EkL  Note. — For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Injunction,  {  199.J 

8.  Sake. 

A  bill  by  a  land  company,  dividing  its  land 
into  lots  and  conveying  the  same  by  deeds  bind- 
ing the  purchasers  not  to  use  the  same  for  any 
purpose  save  as  a  residence  or  summer  resort 
without  its  or  its  successors'  consent,  alleged 
that  it  had  conveyed  more  than  85  per  cent 
of  the  tract;  that  a  nurchaser  erected  water- 
works on  its  lots  and  supplied  water  to  the 
inhabitants  of  the  tract;  uiat  the  secretary  of 
the  land  company  protested  against  the  loca- 
tion of  the  waterworks,  and  suggested  other 
locations  equally  desirable.  The  bill  did  not 
show  that  any  lot  owners  whose  property  could 
possibly  be  affected  injuriously  made  any  ob- 
jection to  the  continuance  of  the  works,  nor  did 
it  show  that  the  land  company  held  any  lots 
injuriously  affected  thereby.  The  land  company 
waited  for  more  than  three  years,  while  the 
purchaser  was  expending  large  sums  of  money 
and  establishing  a  valuable  public  Improvement. 
Held,  that  it  was  barred  by  laches  from  main- 
taining the  bill  praying  for  a  mandatory  in- 
Junction,  and  should  be  left  to  its  remedy  at 
&w. 

Salt  by  the  Island  Heights  Association 
against  the  Island  Heights  Water  Power, 
Gas  &  Sewer  Company.  Demurrer  to  bill 
sustained. 

E.  B.  Leamlng,  for  complainant  H. 
H.  Van  Voorbees  and  Norman  Grey,  for  de- 
fendant 


STEVENSON,  V.  O.  The  demurrer  will 
be  sustained. 

1.  Tbe  covenant  whicb  the  complainant 
invokes  to  Bostain  its  bill  provides  that  the 
grantee,  his  heirs  and  assigns,  sboald  not 
"at  any  time  hereafter  without  the  writ- 
ten consent"  of  the  complainant,  the  grantor, 
"and  tbeir  snccesaors,"  use  or  occupy  the 
land  conveyed,  or  suffer  or  permit  the  same 
to  be  occupied,  "as  a  boarding  house,  store, 
or  for  any  mercantile  or  mechanical  trade  or 
purpose  whatsoever,  or  for  any  other  pur- 
pose except  as  a  residence  or  summer  re- 
sort" The  case  differs  in  what  seems  to  be 
a  very  important  respect  from  the  class  to 
wtalcb  De  Gray  v.  Moimiouth  Beach  Go. 
(1889  BO  N.  X  Bq.  329,  24  AtL  888,  belongs. 


Whether  the  large  number  of  different  pnr- 
cbasers,  who  have  acquired  portions  of 
the  tract,  which  the  complainant  laid  out, 
by  deeds  containing  this  covenant,  acquire 
a  right  to  have  the  covenant  enforced  (or 
their  benefit  to  the  same  extent  that  such 
right  would  exist  if  the  restrictive  covenant 
were  not  by  its  terms  made  subject  to  dis- 
charge by  the  written  consent  of  the  covenan- 
tee, is  a  question  which  has  not  been  raised  in 
this  case,  and  need  not  be  considered.  There 
are  no  grantees  before  the  court  except  the  de- 
fendant The  original  covenantee  is  the  sole 
complainant,  and  although  the  bill  endeavors 
to  show  that  the  complainant  is  moving  in 
part,  at  least,  at  tbe  instance  of  "various 
of  tbe  property  owners  on  said  tract,"  the 
interest  of  these  other  property  owners  in 
the  enforcement  of  the  covenant — tbe  injury, 
if  there  be  any,  to  these  other  proper^ 
owners  caused  by  the  alleged  violation  of  tbe 
covenant  by  tbe  defendant — is  not  disclosed. 
Inasmuch  as  we  are  dealing  in  this  case 
with  tbe  right  of  the  complainant  on  its 
own  behalf  to  enforce  this  covenant,  perhaps 
the  peculiar  feature  of  tbe  covenant  above 
mentioned,  which  may  distiugnish  tbe  case 
from  those  which  have  been  cited  on  tbe 
argument,  may  be  disregarded.  All  tbe 
purchasers  of  lots  on  this  tract  took  thdr 
property,  not,  as  in  tbe  other  reported  cases, 
under  the  protection  of  an  apparently  per- 
petual covenant  restricting  tbe  use  of  each 
lot  for  tbe  benefit  of  all,  but  protected  in 
that  way  only  so  long  as  the  grantor  and 
its  successors  should  see  fit  to  hold  tbe 
restriction  in  force.  It  has  not  been  insist- 
ed, however,  on  behalf  of  tbe  defendant, 
that  tbe  reserved  power  of  tbe  complainant 
at  any  time  to  discharge  lot  owners  from 
this  restrictive  covenant  makes  tbe  cove- 
nant purely  a  personal  one,  and  therefore, 
without  any  consideration  of  that  question, 
I  shall  apply  to  the  decision  of  tbls  case 
tbe  principles  which  have  been  laid  down  to 
tbe  reported  cases,  where  tbe  reetrictlvs 
covenant  baa  been  absolute  and  not  ex- 
pressly made  inapplicable  whenever  the 
covenantee  sees  fit  to  give  a  written  consent 
to  tbe  doing  of  what  without  that  consent 
would  be  a  breach  of  the  covenant  Whether 
tbe  covenantee  In  a  case  like  this  holds  the 
covenant  In  trust  for  all  the  lot  owners,  and 
must  exercise  his  power  to  give  written  con- 
sents in  good  faith,  impartially,  and  with 
tbe  greatest  good  to  the  greatest  number  of 
lot  owners  constantly  in  view.  Is  another 
question,  which  has  not  been  and  need  not 
be  considered.  It  may  be  noted  that  in  an- 
other part  of  this  covenant  restrictions  are 
imposed  perpetual  in  form  and  not  subject  to 
discharge  by  the  written  consent  of  tbe 
covenantee. 

2.  Tbe  bill  charges  that  the  defendant 
erected  Its  works  "with  a  preconceived  de- 
termination *  *  *  to  violate  said  cove- 
nant and  In  defiance"  of  tbe  complainant's 
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rights,  and  with  the  further  determination 
"to  erect  the  same  at  the  risk  of  snbsequent- 
ty  being  compelled  to  comply  with  the  terms 
of  Bald  covenants."  Notwithstanding  this 
allegation,  an  argument  of  considerable  force 
has  been  submitted  on  behalf  of  the  defend- 
ants to  sustain  the  proposition  that  the  ac- 
tual conduct  of  the  defendant  alleged  in  the 
bill  Is  not  TioIatlTe  of  the  terms  of  the 
covenant  No  doubt  the  defendant,  having 
established  Its  works  on  its  property  with 
full  knowledge  of  this  covenant,  must  be 
deemed  to  have  intended  the  natural  con- 
sequences of  Its  acts.  If  what  the  defend- 
ant has  knowingly  and  Intentionally  done 
constitutes  a  violation  of  the  covenant,  it 
follows  that  the  defendant  must  be  held  to 
have  determined  and  intended  so  to  violate 
the  covenant  according  to  the  allegations  of 
the  bill.  I  do  not  mean,  however,  to  con- 
strue the  covenant  In  its  relation  to  the  con- 
duct of  the  defendant  complained  of  in  the 
bill,  and  therein  alleged  to  be  violative  of 
such  covenant,  further  than  to  point  out  that 
there  appears  to  be  some  room  for  argument 
in  defense  of  the  cliarge  that  the  covenant  in 
tact  has  been  violated.  In  such  cases, 
where  there  is  room  for  doubt,  I  think  far 
greater  effect  may  be  given  to  the  complain- 
ant's laches  than  In  cases  where  it  is  perfect- 
ly clear  that  the  defendant,  with  or  with- 
out the  aid  of  counsel,  could  not  in  good 
faith  have  supposed  that  his  proposed  opera- 
tions were  not  within  the  prohibition  of  the 
covenant  which  he  or  his  grantor  had  made 
in  relation  to  his  land. 

8.  The  defendant  erected  its  waterworks 
"In  the  winter  of  1901  or  spring  of  1902" 
on  lots  which  had  originally  been  purchased 
by  deeds  containing  the  restrictive  covenant, 
and  proceeded  to  engage  in  the  business  of 
supplying  the  Inhabitants  of  the  Island 
Heights  summer  resort  with  water.  The  in- 
ference from  the  allegations  of  the  bill  Is 
that  the  defendant,  for  over  three  years  prior 
to  the  commencement  of  this  suit,  maintain- 
ed its  plant  upon  the  lots  in  question,  and 
carried  on  the  business  continuously  of  sup- 
plying this  summer  resort  with  water  through 
pipes  In  the  streets  leading  from  their  stand- 
pipe  to  the  houses  of  the  inhabitants  of  the 
place.  The  bill  denies  that  the  complainant 
has  ever  given  its  written  consent  to  the 
erection  of  these  waterworks,  and  denies  that 
it  has  waived  the  covenant  or  In  any  way 
acquiesced  in  or  assented  to  the  maintenance 
of  said  works.  The  only  allegation  in  the 
bill,  however,  which  in  any  way  explains 
the  delay  of  the  complainant  In  bringing  this 
suit  while  it  stood  by  and  permitted  the  de- 
fendant to  construct  Its  plant  and  prosecute 
Its  business  of  supplying  water  to  this  com- 
munity of  summer  residents,  is  as  follows: 
"When  it  was  proposed  to  erect  the  storage 
tank,  water  tower,  or  standpipe  In  lots  81 
and  82,  block  25,  William  T.  McKaig,  then 
secretary  of  the  Island  Heights  Association, 
learning  of    said    contemplated    action    by 


Charles  Beck  (promoter  of  said  company, 
thai  being  and  still  remaining  Its  president 
and  chief  stockholder),  did  remonstrate  with 
the  said  Charles  Beck,  and  protested  agralnst 
said  location  upon  the  lots  aforesaid  as  ob- 
noxious to  the  surrounding  community  and 
detrimental  to  the  value  of  properties  In  that 
vicinity,  and  suggested  other  locations  eqaal- 
ly  desirable  for  the  purpose  and  free  from  the 
oblectlons  thereto."    It  does  not  appear  with 
distinctness  that  the  protest  of  Mr.  McKaig 
was  made  In  his  official  capacity  on  behalf  of 
the  Island  Heights  Association,  or  that  soch 
protest  was  based  upon  the  assertion  of  any 
right  on  behalf  of  the  association  under  this 
covenant.    The  gist  of  the  iirotest  seems  to 
be  that  the  establishment  of  the  waterworks 
upon  the  lots  selected  for  them  would  be 
injurious  to  property  and  property  owners  In 
the  Immediate  vicinity,  and  the  suggestion 
which  accompanied  the  protest  might  perhaps 
be  deemed  to  carry  the  implication  that  the 
waterworks  would  be  permitted  upon  other 
lots  of  the  association,  notwithstanding  the 
restrictive  covenant    If,  however,  upon  gen- 
eral demurrer  a  construction  is  to  be  placed 
upon  the  bill  more  advantageous  to  the  com- 
plainant it  still  remains  true  that  It  does 
not  appear  that  Mr.  McKaig  had  any  authori- 
ty from  the  corporation  of  which  the  bill 
alleges  he  was  secretary  to  make  this  protest 
on  its  behalf,  or  that  the  corporation  ever 
ratified  or  learned  of  this  protest  until  im- 
mediately before  the  commencement  of  this 
suit    The  secretary  of  this  water  company 
certainly  had  no  power  ex  officio  to  make 
such  a  protest    For  all  that  appears  the 
president  of  the  corporation  may  have  taken 
an  entirely  different  view  of  the  operations 
In  which  the  defendant  proposed  to  engage. 
It  Is  true  the  defendant  had  full  notice  of 
this  restriction,  but  it  also  knew  that  the 
entire  force  of  it  at  any  time  might  be  re- 
moved by  the  consent  of  the  land  company. 
The  land  company  was  thug  absolute  master 
of  the  situation  and  deliberately  elected  to 
do  nothing,  to  wait  for  more  than  three  years 
while  the  defendant  was  necessarily  expend- 
ing large  sums  of  money  and  apparently  es- 
tablishing a  valuable  public  improvement 

In  determining  the  effect  of  the  complain- 
ant's laches,  the  beneficial  effect  of  the  cove- 
nant should  be  borne  in  mind.  It  has  been 
held  In  cases  of  this  kind,  but  where  the 
covenant  was  on  its  face  apparently  intended 
to  be  perpetual,  that  the  grantor  holds  the 
covenant,  not  only  for  his  own  benefit  bnt 
also  as  trustee  for  all  the  purchasers  of  lots 
and  their  grantees.  Peck  v.  Matthews,  Li.  R. 
8  Bq.  518  (1867) ;  Trout  v.  Lucas,  64  ,N.  J. 
Eq.  361,  368,  86  AtL  163  (1886).  After  all. 
or  even  a  portion,  of  the  lots,  have  passed 
from  the  original  owner,  the  projector  of  the 
scheme,  he  (the  covenantee)  may  have  no 
interest  whatever  in  the  enforcement  of  the 
covenant,  and  its  whole  binding  operation  prac- 
tically may  be  among  the  grantees  of  the 
covenantee  and  their  successors  in  title.    If 
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the  coT^iaiit  In  this  case  Is  beld  by  the  com- 
plainant In  trust,  snch  trost,  as  we  have  seen, 
is  conpled  with  a  discretionary  power  to  dis- 
cbarge grantees  from  the  operation  thereof. 
The  bill  alleges  that  In  a  few  cases  lots  had 
been  whoUy  released  from  this  covenant, 
where  "for  the  benefit  of  the  public"  the  com- 
plainant deemed  such  release  expedient 
The  bin  does  not  show  that  any  lot  owners 
whose  property  can  possibly  be  affected  In- 
jurlously  by  the  maintenance  of  the  defend- 
ant's waterworks  make  any  objection  to  their 
continuance.  The  action  of  the  lot  owners 
who  haTe  petitioned  the  complainant  to 
compel  the  defendant  to  remove  its  wat»- 
works,  the  location  of  whose  lots  In  relation 
to  the  waterworks  is  not  set  forth,  may 
have  been  dictated  by  an  arbitrary  or  mali- 
cious desire  to  injure  the  defendant  For  all 
that  appears  the  property  of  these  objecting 
parties  may  be  so  remote  from  the  water- 
works that  they  are  in  no  way  affected  by 
them.  On  the  other  band,  it  appears  distinct- 
ly that  certain  of  the  lot  owners  occupying 
their  property  as  residences  are  receiving 
water  from  the  defendant's  works.  The  re- 
lief which  the  complainant  prays  for  neces- 
sarily involves  the  cutting  off  of  this  public 
water  supply,  and  it  is  fair  to  presume  from 
All  the  allegations  of  the  bill  that  such  a  re- 
sult would  be  a  very  great  injury  to  many 
of  these  lot  owners.  In  whose  interest  to  a 
large  extent  this  covenant  was  inserted  in 
the  original  conveyances,  and  in  whose  In- 
terest also,  provlBlon  was  made  practically 
for  a  release  from  the  covenant  where  "the 
benefit  of  the  public"  called  for  such  release. 
If  this  covenant  is  held  in  trust  by  the  origi- 
nal covenantee,  it  would  be  quite  unsafe  to 
permit  him  to  enforce  It  against  the  defend- 
4Uit  in  this  case  by  a  mandatory  injunction. 
However,  X  am  not  dealing  with  any  ques- 
tion of  nonjoinder  of  necessary  parties,  but 
merely  pointing  out  that  the  complainant  in 
this  case  must  i  think,  be  limited  strictly 
to  the  enforcement  of  its  own  rights  which 
It  holds  on  Its  own  behalf.  Whether,  in  case 
tliis  covenant  must  be  deemed  to  be  held  by 
the  complainant  not  only  for  its  own  benefit 
but  also  in  trust  for  the  lot  owners,  these 
lot  owners,  or  any  of  them,  after  this  long 
.delay,  can  enforce  the  covenant  against  the 
defendant  by  a  mandatory  injunction,  or  in 
case  the  waterworks  are  a  great  benefit  to 
them  and  not  injurious  to  any  of  them,  they 
-can  practically  compel  the  complainant  to 
consent  to  their  continuance,  are  questions 
suggested  in  this  case  which  need  not  be 
considered.  Confining  the  scope  of  this  in- 
quiry to  the  grievance  which  the  complain- 
ant sets  forth  on  its  own  behalf.  It  Is  im- 
portant to  note  that  the  bill  alleges  that  "a 
large  percentage  of  lots  comprising"  the  tract 
laid  out  by  the  complainant  has  been  con- 
veyed by  the  complainant  to  various  parties, 
and  that  at  present  "more  than  96  per  cent 
of  the  said  tract  of  land  is  held  by  persons 
under  deeds   of  conveyance  made   by   the 


complainant  containing  the  covenant"  It 
does  not  appear  that  the  complainant  who 
remains  the  owner  of  less  than  one-twentieth 
of  the  tract  now  holds  a  single  lot  which 
is  injuriously  affected  by  the  maintenance 
and  operation  of  the  defendant's  works.  The 
complainant  may  not  be  able  to  recover  at 
law  more  than  nominal  damages. 

The  complainant  by  Its  long  delay,  has  In- 
dicated that  It  has  no  personal  interest  in  the 
enforcement  of  the  covenant  There  Is  noth- 
ing to  show  that  there  are  any  other  lot 
owners  whose  property  is  injuriously  af- 
fected by  the  waterworks,  or,  assuming  that 
there  are  such  lot  owners,  that  any  one  of 
them  desires  specifically  to  enforce  the 
covenant  or  is  now  in  a  position  to  procure 
from  a  court  of  equity  a  decree  for  such  specif- 
ic perfcvmance.  But  however  this  may  be 
— assuming  that  this  covenant  is  enforceable 
in  equity  at  the  Instance  of  the  lot  owners 
other  than  the  covenantee — the  grievance  of 
such  lot  owners  cannot  be  redressed  upon  this 
bin.  They  are  not  before  the  court  The 
rule  in  cases  of  this  kind  is  that  the  com- 
plainant the  party  beneficially  Interested  in 
the  enforcement  of  the  restrictive  covenant 
must  come  promptly  into  court  if  he  is  to 
have  the  aid  of  an  injunction.  Trout  v. 
Lucas,  supra.  The  complainant  cannot  re- 
pose upon  any  notice  which  he  may  give  or 
the  defendant  otherwise  may  have  received 
of  the  existence  of  the  restriction.  Ocean 
City  Association  v.  Hadley,  62  N.  J.  Eq.  322. 
838,  60  Atl.  78  (1901) ;  Eoper  v.  Williams, 
Turn.  &  R.  18  (1822). 

Under  the  circumstances  of  this  case,  with 
no  complaining  party  before  the  court  who 
Is  shown  to  have  a  beneficial  interest  in  en- 
forcing this  covenant  against  the  defendant 
and  in  view  of  the  peculiar  nature  and  func- 
tion of  the  covenant  itself,  the  laches  of  this 
complainant  the  original  covenantee.  Is  a 
bar  to  the  drastic  remedy  prayed  for  In  Its 
bill.  The  complainant  should  be  left  to 
prosecute  Its  remedy  at  law.  Whether,  apart 
from  the  objection  of  laches,  the  bill  presents 
a  case  for  an  injunction,  is  a  question  which 
need  not  be  determined. 


P0RRBJ8TEE  et  al.  v.  ISLAND  HEIGHTS 

ASS'N  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  12, 

1006.) 
1.  Basbmekts— Thbbatsnxd    Injubt— Psoor 
— SxmnciKwcT. 

To  prove  that  a  corporation  purchasing 
land  threatened  to  use  it  for  hotel  purposes  in 
violation  of  easements  granted  by  the  vendor 
to  third  persons,  it  was  shown  that  one  of  the 
original  stockholders  of  the  corporation  drafted 
a  resolution  for  submission  to  the  borough 
council  Indicating  a  purpose  on  the  part  of  the 
corporation  to  use  the  premises  for  hotel  pur- 
poses. It  was  not  shown  that  his  act  was  the 
act  of  the  corporation,  nor  that  it  proposed  to 
proceed  to  use  the  land  for  hotel  purposes  until 
all  .private  interests  had  been  adjusted.  Held 
insufficient  to  show  ^  threatened  violation  of 
the  easements  of  the  third  persons. 
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2.  Sajib— Pbotection — Aid  of  Bquttt. 

An  owner  of  an  easement  cannot  aak  the 
aid  of  equity  to  protect  the  easement  against 
the  acts  of  the  owner  of  the  fee  nntil  the  latter 
threatens  to  interfere  tbwewitta. 

3.  Sake  —  Distubbaroe  —  Oortetaroe  or 
Fee. 

A  transfer  of  the  fto  in  land  is  not  an  in- 
terference with  an  easement  therein,  and  the 
owner  of  the  easement  cannot  require  the  owner 
of  the  fee  to  continue  to  hold  it. 

Suit  by  James  Forrester  and  others 
against  the  Island  Heights  Association  and 
others.    Demurrer  to  bill  sustained. 

Norman  Orey,  for  complainants.  B.  B. 
Learning,  for  defendants. 

STEVENSON,  V.  a  I  shall  adylae  an 
order  sustaining  the  demarrer. 

1.  Conceding  all  claims  on  behalf  of  the 
complainants  which  have  any  basis  what- 
ever, the  defendant  the  Island  Heights  As- 
sociation, after  the  dedication  of  the  "camp 
ground,"  retained  the  fee  of  all  the  land  so 
dedicated.  The  property  so  retained  by  this 
land  company  appears  to  have  been  valuable. 
At  any  rate  it  is  not  alleged  in  the  bill  that 
the  defendant's  title,  even  when  subjected 
to  all  possible  public  and  private  easements 
and  restrictions  set  up  or  suggested  In  the 
bill,  had  not  a  substantial  money  valne. 
These  restrictions  all  appear  to  have  been 
and  to  be  now  susceptible  of  extinguishment 
A  speculative  purchaser  might  pay  even  a 
large  price  for  20  acres  of  land  on  the  sea- 
shore, embracing  a  lofty  bluff  and  a  grove, 
even  though  subject  to  all  the  public  and 
private  rights  set  forth  in  the  bill. 

2.  The  Island  Heights  Association  in  July, 
1893,  conveyed  a  part  of  the  "camp  ground" 
— ^aKMurently  a  small  part— to  one  Angeline 
D.  Brinley,  who  In  1896  conveyed  the  same 
parcel  to  the  defendant  James  Bryant.  In 
March,  1901,  the  association  conveyed  the 
remainder  of  the  "camp  ground"  to  one 
Ralph  B.  Gowdey  for  the  sum  of  $5,000,  and 
took  back  a  mortgage  to  secure  that  sum. 
In  November,  1903,  Gowdey,  together  with  one 
Louis  F.  Bodlne,  to  whom  Gowdey  had  con- 
veyed an  undivided  half  of  the  land  which 
he  had  purchased,  conveyed  the  property  to  a 
corporation  named  the  Island  Heights  Hotel 
&  Improvement  Company,  one  of  the  numer- 
ous objects  of  which  was  to  acquire,  own. 
Improve,  and  sell  real  estate.  The  bill  In- 
sists that  all  the  conveyances  by  which  the 
legal  title  to  the  "camp  ground"  passed  from 
the  Island  Heights  Association  to  the  Island 
Heights  Hotel  &  Improvement  Company  and 
James  Bryant  should  be  declared  void,  and 
prays  that  the  land  may  be  conveyed  back 
to  the  association,  and  that  the  mortgage  for 
$5,000  may  be  surrendered  and  canceled,  and 
that  the  defendants  may  be  perpetually  en- 
joined from  making  any  further  transfers. 
The  only  parties  brought  in  as  defendants 
are  the  two  corporations  and  James  Bryant 
It  Is  not  necessary,  however,  to  notice  the 
Questions  which  have  been   raised,   or  the 


questions  which  might  have  been  raised,  as 
to  the  misjoinder  or  the  nonjolndo:  of  par- 
ties. 

8.  The  fatal  defect  In  the  case  presoited 
by  the  bill  consists  in  the  failure  to  allege 
that  the  defendant  the  Island  Heights  Hotel 
&  Improvement  Cotnpany  or  the  defendant 
James  Bryant  has  threatened  to  put  tite 
land  to  any  use  which  will  be  violative  of 
any  of  the  alleged  public  or  private  ease- 
ments or  other  rights  in  which  the  com- 
plainants or  any  of  them  are  Interested. 
The  sole  suggestion  of  any  such  purpose  U 
found  in  the  draft  of  resolution  submitted  to 
the  borough  council  in  August,  1904,  by  the 
said  Louis  F.  Bodine,  who  appears  in  Octo- 
ber, 1903,  to  have  beoi  one  of  the  Incorpo- 
rators and  original  stockholders  of  the  Island 
Heights  Hotel  &  Improvement  Company  when 
that  corporation  was  created.  This  act  of 
Bodlne  Is  not  alleged  to  have  been  the  act 
of  the  corporation,  and,  if  It  was,  it  Is  not 
alleged  that  the  corporation  is  proposing  to 
proceed  with  the  use  of  the  "camp  ground" 
for  hotel  purposes  until  all  private  interests 
have  been  adjusted  and  harmonized.  If  the 
present  owners  of  the  "camp  ground"  d^lre 
to  free  It  from  all  public  or  private  claims 
arising  from  the  dedication  and  other  trans- 
actions set  forth  In  the  bill,  it  is  manifest 
that  they  must  begin  at  some  point  with 
some  party,  public  or  private,  who  claims 
to  hold  an  adverse  interest  In  regard  to 
the  small  portion  held  by  the  defendant  Bry- 
ant for  all  that  appears  the  title  to  this 
small  part  of  the  "camp  ground"  had  been 
reposing  in  Bryant  or  his  grantor  for  12 
years  without  any  effort  being  made  on  the 
part  of  either  of  them  to  use  the  land  in 
riolation  of  the  restrictive  covenant 

4.  The  interests,  and  especially  the  private 
Interests,  existing  In  a  "camp  ground"  laid 
out  mapped,  and  dedicated  in  the  manner  set 
forth  in  the  complainant's  bill,  have  been 
the  subject  of  Judicial  Investigation  In  this 
state  in  several  recent  cases.  Lenntg  v. 
Ocean  City  Association,  41  N.  J.  Eq.  606.  T 
Atl.  491,  56  Am.  Rep.  16  (1886) ;  Brldgewater 
T.  Ocean  City  R.  R.  Co.,  62  N.  J.  Eq.  276, 
49  Atl.  801  (1901).  It  Is  altogether  nnneces- 
sary  to  define  the  nature  and  extent  of  the 
Interest  which  the  complainants  have  In  the- 
"camp  ground"  described  in  their  bill.  My 
present  conclusion  merely  Is  that,  whatevn- 
rlghts  may  be  held  adversely  to  li>e  defend- 
ants as  owners  of  the  fee,  the  complainants 
must  wait  until  the  defendants  threaten  t» 
Interfere  with  those  rights  before  they  can 
ask  the  aid  of  this  court.  A  mere  transfer 
of  the  fee  is  not  an  invasion  of  any  of  these 
rights.  In  the  case  of  Lennig  v.  Ocean  City 
Association,  supra,  which  Is  cited  on  behalf 
of  the  complainants  to  sustain  their  bill,  the 
land  company  which  laid  out  the  "camp 
ground"  formed  a  scheme  for  dividing  it  up 
into  lots  and  leasing  the  lots  for  the  erection 
of  permanent  cottages.  The  court  fonnd, 
not  that  the  land  company  was  merely  trans- 
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ferrlng  its  fee,  bat  that  It  was  promoting  a 
achone  for  the  occupation  of  the  land  by 
permanent  atmctnres  In  direct  rlolatlon  of 
the  rights  of  the  prior  grantees.  The  com- 
plainants  hare  no  right  to  compel  the  origi- 
nal dedicator  to  continue  to  hold  the  fee.  No 
antborlt7  Is  cited  to  sustain  the  contradic- 
tory of  this  proposition,  which  seems  to  be 
a  fundamental  premise  of  the  bill  of  com- 
plaint There  is  certainly  strong  ground  for 
claiming  that,  admitting  the  widest  possible 
definition  of  the  public  and  private  rights  set 
up  by  the  complainants,  the  owners  of  the 
fee  In  tills  land  nevertheless  can  occupy  It  or 
use  it  for  many  purposes  with  substantial 
pecuniary  advantage  to  themselves,  without 
in  the  slightest  degree  affecting  these  out- 
standing public  or  private  rights.  But,  bow- 
ever  this  may  be,  the  fee  at  all  times  pre- 
sumably is  of  some  value  becanse  of  the 
possibility  that  It  may  l>e  discharged  from 
some  or  all  of  these  outstanding  rights. 

It  may  also  be  observed  that  there  is 
nothing  In  the  bill  to  raise  the  Implication 
that  the  conveyance  of  the  fee  should  be  re- 
strained In  order  to  prevent  the  creation  of 
new  rights  vested  In  bona  flde  purchasers. 
The  maps  upon  which  the  "camp  ground"  is 
laid  out  have  been  recorded,  and  all  the  facts 
connected  with  the  dedication  of  the  "camp 
ground"  and  the  creation  of  all  public  and 
private  rights  therein  appear  to  be  matters 
of  public  notoriety  and  largely  matters  of 
record.  The  bill  does  not  allege  that  there 
Is  any  danger  that  rights  may  be  created 
In  bbna  flde  purchasers  unless  the  transfer 
of  the  fee  shall  be  restrained,  nor  are  there 
any  facts  alleged  from  which  such  a  result 
could  be  Inferred. 


HOWB  V.  CITY  OF  ORANGE. 

(Court  of  Chancery  of  New  Jersey.    Jan.  12, 
1906.) 

Watxxs   ahd    Water   Coubsbs— Mdnicipai. 

SuPFLT— Dorr  lO  Pubhish— Watbb  Rents 

— Patkent. 

P.  L.  1876,  p.  871,  S  10  (Gen.  St  p.  649), 
provides  that  hi  case  of  nonpayment  of  water 
rents  the  water  shall  be  shat  off  from  the 
baildins.  place,  or  pivmises,  and  shall  not  again 
be  supplied  to  said  building,  etc.,  unless  such 
arrears,  with  interest  thereon,  shall  be  fully 
paid,  and  Act  1885,  i  1(P.  L.  1885,  p.  66:  Gen. 
St  p.  655),  declares  that  a;iy  city  wherein 
waterworks  are  owned  by  the  city  shall  have 
fall  power,  in  case  of  neglect  or  refusal  of  any 
person  to  promptly  pay  for  the  use  or  roits 
of  water  famished,  to  shat  off  the  supply,  and 
that  the  city  shall  not  be  compelled  again  to 
supply  the  building  until  the  arrears,  with  In- 
terest and  penalty,  shell  be  fully  paid.  Held 
that  where  a  city  had  a  claim  for  water  rents 
in  arrear  against  complainant's  grantor  of  the 
property  in  qaestion  at  the  time  she  purchased, 
she  was  not  entitled  to  compel  the  city  to 
famish  her  with  water  until  sach  arrearages 
were  paid. 

[Ed.  Note. — For  cases  In  point  see  vol.  481 
Cent  Dig.  Waters  and  Water  Courses,  i  295.] 

Bill  by  Annie  H.  B.  Howe  against  the  city 
of  Orange.    On  demorrer  to  bill.    Sustained. 


William  Read  Howe,  tot  etnapIaliuuiA. 
William  A.  Lord,  for  defendant 

QARRISPN,  V.  0.  This  is  a  bUI  filed  by 
Annie  H.  B.  Howe,  charging  that  she  is  the 
owner  of  a  house  in  the  city  of  Orange; 
that  the  city  of  Orange  owns  and  maintains 
a  system  of  public  water  supply  for  the 
benefit  of  the  inhabitants;  that  on  Saturday. 
May  6,  1905,  the  complainant  was  notified 
by  the  clerk  of  the  water  department  of  the 
city  of  Orange  .that  water  would  not  be  sup- 
plied to  the  premises  until  a  bill  of  $201.39 
for  water  previously  supplied  thereto  had  been 
paid;  that  subsequently  the  water  was  turn- 
ed on,  but  she  was  again  notified  that  the 
supply  would  be  discontinued  and  the  water 
shut  off  unless  the  said  arrears  were  paid. 
She  charges  that  Irreparable  damage  will 
come  to  her  if  the  water  is  shut  off  from  her 
premises.  To  this  bill  a  demurrer  is  inter- 
posed by  the  defendant 

The  sole  question,  as  I  view  It  is  whether 
the  city,  under  the  legislation  In  existence  In 
this  state,  has  the  authority  to  shut  off  tho 
water  from  these  premises,  and  whether  a 
court  of  equity  should  restrain  it  from  so 
doing.  Under  section  10  of  the  act  of  1876 
(P.  L.  1876,  p.  871;  Gen.  St  p.  649)  it  Is 
provided  that  "in  case  prompt  payment  of 
any  water  rent  or  rents  shall  not  be  made 
when  the  same  become  due,  the  water  shall 
be  shut  off  from  such  building,  place  or 
premises,  and  shall  not  be  again  supplied  to 
said  building,  place  or  premises  until  such 
arrears  with  interest  thereon  shall  be  fully 
paid.  •  •  • "  By  section  1  of  the  act  of 
1885  (P.  U  1886,  p.  60;  Gen.  St  p.  655)  It 
Is  provided  that  "in  any  city  of  this  state 
wherein  waterworks  are  owned  by  the  city 
and  controlled  by  the  city  authorities,  the 
municipal  department  of  the  city  govern- 
ment having   charge   of   such    waterworks 

•  •  •  shall  have  full  power  and  authority. 
In  case  of  the  neglect  or  refusal  of  any  per- 
son or  corporation  to  promptly  pay  for  the 
use  or  rents  of  water  heretofore  or  here- 
after furnished  by  such  city  or  any  mnnlclpal 
department  thereof.  In  or  upon  any  building, 
place  or  premises,  to  shut  off  the  supply  of 
water  from  such  building,  place  or  premises 

•  •  •  and  In  ease  the  supply  of  water 
shall  be  shut  off  from  any  building,  place  or 
premises  for  nonpayment  of  water  rent  or 
water  rents,  the  said  city  or  such  municipal 
department  aforesaid,  shall  not  be  com- 
pelled again  to  supply  said  building,  place 
or  premises  •  •  •  nntll  said  arrears, 
with  Interest  and  penalties,  if  required,  shall 
be  fully  paid  and  satisfied.    •    •    •  •• 

Counsel  for  the  complainant  does  not  in 
any  way  attack  the  constitutionality  of  the 
l^slatlve  provisions  relating  to  this  subject 
The  act  of  1876,  above  referred  to  (Gen.  St. 
p.  649,  I  10),  makes  the  water  rents  a  Hen 
upon  the  premises  nntii  the  same  shall  be 
paid  and  satisfied.  The  bill  In  this  aase  does 
not  In  any  way  dispute  the  claim,  which  It 
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setB  out,  of  tbe  dty  for  tbe  arrears  of  rent. 
The  graTamen  of  the  bill  is  that  because  the 
water,  for  which  these  water  rents  are  In  ar- 
rears, was  furnished  to  the  building  while  It 
belonged  to  a  previous  owner,  the  city  has  not 
the  right  to  shut  off  tbe  water  ttoja  the 
premises  because  of  the  nonpayment  of  the 
arrears.  I  am  imable  to  perceive  any  rea- 
son why  this  should  be  held  to  be  the  law. 
If  the  legislation  be  constitutional,  and  it 
Is  not  suggested  that  it  Is  not  so,  it  un- 
doubtedly vests  in  the  municipal  authorities 
the  right  to  shut  off  the  water  from  premises 
when  tbe  water  rents  for  water  furnished  to 
such  premises  are  in  arrears.  Under  tbe 
pleadings  In  this  suit  there  are  arrears 
against  these  premises  for  water  previously 
furnished.  There  would  seem  to  be  no  rea- 
son why  the  city  should  not  be  permitted  to 
pursue  the  statutory  procedure  with  respect 
thereto.  It  cannot  be  said  that  irreparable 
injury  will  ensue  to  the  complainant  If  the 
city  is  p«-mltted  to  shut  off  tbe  water,  be- 
cause, by  paying  the  water  rents^ln  arrears, 
the  water  will  be  furnished.  If  this  com- 
plainant wants  the  water,  and  is  compelled 
to  pay  the  back  rents  to  obtain  It,  and  should 
not  In  law  have  been  compelled  so  to  do,  tbe 
cases  hold  that  she  may  recover  back  from 
tbe  city  tbe  amounts  of  money  thus  wrong- 
fully extorted  from  her.  Westlake  v.  St. 
Louis,  77  Mo.  47,  46  Am.  Rep.  4;  St  Louis 
Brewing  Ass'n  v.  St  Louis,  140  Mo.  419,  87 
S.  W.  526,  41  S.  W.  911;  Panton  v.  Duluth 
G.  &  W.  Co.,  60  Minn.  176,  62  N.  W.  627, 
86  Am.  St  Rep.  036;  Penna.  Iron  Co.  v.  Lan- 
caster, 17  Lane.  Law  Rev.  161,  affirmed  15 
Pa.  Super.  Ct  656. 

The  only  case  cited  by  counsel  for  the  com- 
plainant is  Hudson  Savings  Institution  v. 
Carr-Cnrran  Paper  Mills  Co.,  68  N.  J.  Eq.  59, 
48  Ati.  418  (Pitn^,  V.  C;  1899).  In  that  case 
the  Vice  Chancellor  held  that  tbe  Hen  of  the 
city,  under  the  act  of  1876,  for  water  rents, 
was  not  prior  to  the  Hen  of  a  mortgage  pre- 
viously given.  I  do  not  find  in  that  case 
any  decision  militating  against  the  right  of 
tbe  dty  to  shut  off  the  water  from  the  prem- 
ises where  arrears  for  water  previously  fur- 
nished are  existing.  In  other  jurisdictions 
similar  legislation  to  that  in  this  state  upon 
this  subject  has  received  consideration,  and 
the  courts  have  held  that  the  city  or  the 
water  company  bas  the  power  to  shut  off 
the  water,  and  will  not  be  restrained  with 
respect  thereto. 

It  Is  held  that  the  premises  to  which  tbe 
water  Is  furnished  are  liable,  that  indul- 
gence with  respect  to  the  time  of  shutting 
the  water  off  will  not  be  held  to  operate 
against  the  right  to  do  so,  and  that  the  fact 
that  the  title  has  changed  bands  since  tbe 
furnishing  of  the  water  is  immaterial. 
Olrard  L.  Ins.  Co.  v.  Philadelphia,  88  Pa. 
893;  Appeal  of  Brumm  (Pa.)  12  Atl.  855; 
Atlanta  v.  Burton,  90  Ga.  486,  16  S.  E.  214. 

I  will  advise  a  decree  sustaining  the  de- 
murrer In  this  cause,  with  costs. 


GABVBY   V.   HARBISON-WALKER   RE- 
FRACTORIES   CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  2, 190U) 

L  Deoioation  —  Streets  —  Sau   AocoaDiMa 
TO  Plat. 

Where  an  owner  of  lots  sells  them  accord- 
ing to  a  plan  which  shows  them  to  be  on  a 
street,  it  is  a  dedication  of  the  street  to  a  public 
use,  and  implies  a  covenant  to  the  poruuiaer 
that  such  street  shall  be  forever  open. 
2.  Same. 

Where  lots  are  sold  by  the  ownn  accord- 
ing to  a  certain  plan  showing  streets,  the  fSct 
that  the  plan  does  not  appear  on  the  maps  of 
the  municipality  is  Immaterial  as  between  the 
parties  to  the  sale. 
8w  HiQHWATS— Obstbuction— Removai.. 

An  owner  of  lots  sold  the  same  according 
to  a  certain  plan.  A  corporation  pnrchssing 
some  of  the  lots  encroached  with  its  building  on 
one  of  the  streets  shown  in  the  plan,  and  its 
successor,  another  corporation,  purchased  all 
the  lots  on  the  plan,  except  lots  owned  by  one 

{>er8on.  Held,  that  the  latter  could,  by  bill 
n  equity,  compel  the  coriraration  to  remove  the 
encroachments  from  the  street 

[Ed.  Note. — For  cases  in  point  see  voL  25, 
Cent  Dig.  Highways,  S{  430,  432.] 

4.  Estoffbi^-Sii.eiick. 

Where  a  purchaser  of  lota  according  to  a 
plan  bas  not  acquiesced  In  the  placing  of  an 
obstruction  on  the  street  by  the  purchaser  of 
other  lots,  bis  mere  silence  will  not  prevent  him 
from  demanding  the  removal'  of  the  obstruction. 

5.  Highways  —  Obstbuctior  —  REi.izr   ik 

EJQUITY. 

Where  a  purchaser  of  a  lot  according  to  a 
plan  obstructs  a  street  shown  on  the  plan,  an- 
other purchaser  can  maintain  a  bill  in  equity 
to  remove  such  obstruction ;  the  remedy  at  law 
being  Inadequate. 

Appeal  from  Court  of  Common  neas, 
Cambria  County. 

Action  by  Bernard  Oarvey  against  tbe 
Harbison- Walker  Refractories  Company.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  MITCHELL,  G.  J^  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  33. 

Roberts  S.  Murphy,  Thomas  E.  Mnrpliy, 
and  James  E.  McCloskey,  for  appellant 
William  Williams  and  Harry  Doerr,  for  ^• 

pellee. 

MESTREZAT,  J.  It  is  settled  by  numw- 
ouB  decisions  of  this  court  that  a  sale  of  lots 
according  to  a  plan  which  shows  them  to  be 
on  a  street  implies  a  grant  or  covenant  to 
the  purchaser  that  the  street  sliall  be  for- 
ever open  to  the  use  of  tbe  public,  and  oper- 
ates as  a  dedication  of  it  to  public  use. 
Transue  v.  Sell,  106  Pa.  604;  Qulcksail  v. 
Philadelphia,  177  Pa.  801,  85  Aa  609.  The 
proprietor  cannot  revoke  the  dedication,  and 
the  purchaser  of  a  lot  abutting  on  one  of 
the  streets,  as  well  as  all  other  persons 
owning  lots  in  the  general  plan,  may  assert 
the  public  character  of  the  street  and  the 
right  of  tbe  public  to  use  it  In  re  Op^iing 
of  Pearl  Street,  111  Pa.  666,  6  Atl.  43a 
"Where  one  owns  property  by  a  title  sufficient 
to  give  him  entire  dominion  over  It,"  Bays 
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rrhompsoD,  C.  T.,  in  Davis  v.  Sablta,  68  Pa. 
'90,  "be  can  grant  It  all,  or  reserve  portions 
of  it,  as  lie  pleases.  So  may  he  dedicate 
it  to  uses  not  contrary  to  law,  either  public 
or  private,  and  it  is  only  by  lawful  process, 
or  the  assent  of  those  for  whose  nse  the 
dedication  was  made,  that  any  change  can  be 
made.  It  is  not  for  one  citizen  to  disregard 
the  lawful  exercise  of  rights  by  another." 
The  fact  that  the  plan  of  lots  does  not  appear 
on  the  maps  of  the  mnnicipality  is  immaterial 
as  between  parties  claiming  nnder  the  origi- 
nal owner  and  affected  with  knowledge  of  bis 
plan.    Transne  v.   Bell,  106  Pa.  604. 

Both  parties  to  this  litigation  claim  nnder 
Mrs.  Tibbott,  the  common  grantor.  She  was 
the  owner  In  fee  of  a  tract  of  land  In  Lower 
Toder  township,  now  sitoate  in  the  city  of 
Johnstown,  Cambria  county,  and  laid  out  into 
building  lots.  In  1893  she  began  to  sell  the 
lots,  and  in  the  conveyances  they  were 
described  as  adjoining  and  bounded  by  the 
streets  and  alleys  designated  on  the  plan. 
One  of  the  streets  named  on  this  plan  Is 
Tibbott  street  The  lots  on  the  south  side 
of  this  street  extended  to  an  alley  running 
parallel  with  the  street,  and  were  sold  to 
persons  who  Improved  them  by  the  erection 
of  buildings  with  reference  to  the  street  and 
alley.  Three  of  the  lots,  at  the  intersection 
of  Tibbott  and  River  streets,  are  now  owned 
by  the  plaintiff,  and  were  conveyed  by  Mrs. 
Tibbott  and  her  husband  to  the  plaintifTs 
predecessor  in  title  in  1893  and  1894.  Tene- 
ment houses  and  a  stable  were  erected  on 
these  lots.  In  1894  the  Basic  Brick  Com- 
pany, the  defendant's  grantor,  purchased 
some  lots  in  the  Tibbott  plan,  and  erected 
thereon  a  plant  for  the  manufacture  of  brick. 
In  extending  the  plant  Tibbott  street  and 
the  two  alleys  mentioned  In  the  plaintifTs 
bill  were  encroached  upon  and  obstructed. 
Subsequently  the  company  acquired  title  to 
all  the  other  lots  in  the  plan,  except  those 
owned  by  the  plaintiff,  and  on  July  1,  1902, 
conveyed  by  deed  its  entire  plant  to  the  de- 
fendant company.  This  deed  calls  for  Tib- 
t>ott  street.  The  trial  judge  found,  on  suffi- 
cient evidence,  that  "neither  party  has  ac- 
quired any  title  to  Tibbott  street  or  the  lots 
In  question,  except  that  acquired  in  the  con- 
veyance of  lots  by  deeds  calling  for  streets 
or  all^s  upon  a  plot  or  plan." 

It  is  apparent  from  a  statement  of  the  un- 
disputed facts  that  the  defendant  company 
and  its  predecessor  in  title  had  no  authority, 
against  the  objection  of  an  owner  of  another 
lot  in  the  plan,  to  place  obstructions  on 
Tibbott  street  or  any  other  street  or  alley 
designated  on  the  plan  of  lots  of  which  Its 
real  estate  formed  a  part.  By  Its  deed  the 
Basic  Brick  Company  took  the  lots  conveyed 
to  it,  subject  to  an  easement  by  the  public  in 
the  streets  and  alleys  on  wliich  the  land 
abutted.  It  held  its  lots  subject  to  the  same 
easement  and  with  the  same  rights  on  the 
streets  and  alleys  designated  in  the  plan 
«s  the  owners  of  the  other  lots  had.    It  is 


claimed,  however,  as  a  defense  to  this  pro- 
ceeding that  eqnlty  has  no  Jurisdiction,  and 
tliat  the  plaintiff  has  no  right  to  the  rellet 
he  seeks,  because  of  the  acquiescence  of  him- 
self and  of  his  predecessor  in  title  in  the 
encroachments  complained  of,  that  the  re- 
lief sought  would  be  disproportionate  to  the 
alleged  Injury,  that  the  damage  to  the  de- 
fendant company  by  granting  the  relief  ask- 
ed would  be  Irreparable,  and  that  the  build- 
ings and  encroachments  were  built  on  the 
streets  and  alleys  with  the  belief  that  no 
public  or  private  right  was  invaded.  We  do 
not  regard  either  of  these  positions  as  ten- 
able. That  equity  has  Jurisdiction  to  give 
the  plaintiff  relief  for  the  injury  he  has  sus- 
tained we  have  no  doubt  His  right  to  have 
the  streets  and  alleys  kept  clear  of  obstruc- 
tions must  be  conceded  under  all  our  deci- 
sions. It  is  conferred  by  the  grant  contain- 
ed In  his  deed,  the  validity  of  which  Is  not 
questioned.  Mrs.  Tibbott  was  the  owner  of 
the  land  at  the  time  It  was  subdivided  into 
lots  and  Is,  as  we  have  seen,  the  common 
grantor  of  both  parties  to  this  litigation. 
Hence  the  defendant  company  is  not  in  a 
position  to  deny  the  existence  of  the  ways 
designated  in  the  plan  of  lots  laid  out  by 
her  and  sold  with  reference  to 'the  plan. 
Hacke's  Appeal,  101  Pa.  245;  Ferguson's 
Appeal,  117  Pa.  426,  11  AU.  886;  Manbeck 
▼.  Jones,  190  Pa.  171,  42  Atl.  636.  In  Hacke's 
Appeal,  Mr.  Justice  Trimkey,  speaking  for 
the  court,  says  (page  249):  "It  has  long  been 
settled  that  nuisances  to  rights  of  way  are 
one  of  the  classes  of  cases  in  which  the  equi- 
table remedy  by  Injunction  may  be  sought 
This  was  established  In  England  and  accept- 
ed as  a  rule  In  this  country.  No  case  has 
been  cited  where  It  was  denied  or  doubted 
In  this  state.  Its  existence  has  been  recog- 
nized. •  *  •  This  right  of  way  Is  found- 
ed upon  contract;  the  grant  being  shown 
by  the  respective  deeds  under  which  Brown 
and  Hacks  hold  their  lots.  The  owner  has 
a  right  to  Its  enjoyment  in  the  mode  and 
form  stipulated  for  In  the  deed.  The  mere 
fact  that  the  appellants  prevent  such  en- 
joyment is  a  sufficient  ground  for  Interfer- 
ence of  the  court  by  Injunction." 

Nor  wUl  the  alleged  acquiescence  or  laches 
of  the  plaintiff  and  his  predecessors  In  title 
avail  the  defendant  company  In  this  proceed- 
ing, and  estop  the  plaintiff  from  asserting 
his  right  to  have  the  obstructions  removed 
from  the  street  and  alleys  designated  on  the 
Tibbott  plan  of  lots.  The  plaintiff  contends 
that  neither  he  nor  those  through  whom  he 
claims  title  consented  to  or  acquiesced  In 
placing  the  obstructions  on  the  street  and 
alleys,  and  the  court  found,  in  support  of 
this  contention,  that  from  1897  until  the 
plaintiff  became  the  purchaser  of  the  proper- 
ty he  was  the  agent  of  the  owners,  and  as 
such  protested  from  time  to  time  against  the 
encroachments.  But,  aside  from  any  objec- 
tions which  may  have  been  made  against  the 
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obBtrucdons  being  placed  upon  the  blgh- 
wayB,  tbe  silence  of  tbe  owners  of  the  lots 
would  not,  under  tbe  facts  of  the  case,  pre- 
vent them  now  from  demanding  the  removal 
of  the  obstructions.  Tbe  defendant  admits 
that  its  title  papers  call  for  Tlbbott  street 
and  the  alleys,  and  refer  to  the  {dan,  and 
the  learned  trial  judge  found  as  a  fact,  on 
sufiSclent  evidence,  that  the  defendant's 
grantor,  the  Basic  Brick  Company,  "knew 
that  It  was  encroaching  upon  and  obstruct- 
ing this  street  and  the  alleyways,  thoui^ 
it  continued  to  encroach  upon  and  obstruct 
Tlbbott  street  by  building  a  brickkiln  thereon 
In  1899,  and  a  machine  shop  In  1900."  The 
Basic  Brick  Company  therefore  knew  of  the 
streets  and  alleys  and  of  their  location  when 
it  placed  the  obstructions  upon  them,  and 
hence  had  knowledge  that  its  act  was  unlaw- 
ful and  to  the  prejudice  of  the  other  owners 
of  lots  In  the  Tlbbott  plan.  The  deeds  In 
Its  chain  of  title  gave  it  notice  of  the  streets 
and  of  their  location,  and  there  was  nothing 
to  Justify  the  belief  that  in  obstructing  the 
streets  and  alleys  It  was  not  Invading  a  pub- 
lic or  private  right  The  silence  of  the 
plaintiff  or  of  his  predecessors  In  title,  there- 
fore, under  the  record  facts  In  this  case, 
win  not  work  an  estoppel.  Hill  v.  Epiey, 
81  Pa.  331;  Ormsby  v.  Ihmsen,  84  Pa.  462; 
Woods  V.  Wilson,  37  Pa.  879.  "If  the  truth 
be  known  to  both  parties,  or  If  they  have 
equal  means  of  knowledge,"  says  Strong,  J., 
In  Hill  V.  Epley,  "there  can  be  no  estoppel." 
And  In  Ormsby  v.  Ihmsen,  tbe  same  justice, 
delivering  the  opinion,  says:  "If  the  truth 
was  known  to  both  parties,  there  £an  be 
no  estoppel,  for  It  is  essential  to  such  an  es- 
toppel that  the  party  who  asserts  It  has  been 
misled,  and  be  cannot  be  misled  by  a  state- 
ment, the  falsity  of  which  he  knows."  In 
Woods  V.  Wilson  it  Is  said  that  silence  will 
not  postpone  a  title  when  a  party  who  is 
himself  aware  of  the  title  seeks  to  postpone 
it  on  the  ground  of  silence,  and  that,  when 
both  parties  are  aware  of  their  respective 
rights,  it  (the  doctrine  of  estoppel)  has  no 
place  In  law  or  equity. 

It  has  been  distinctly  ruled  that  in  cases 
of  this  character  the  question  of  irreparable 
damages  does  not  enter,  and  that  tbe  law 
does  not  afTord  an  adequate  remedy.  Hacke's 
Appeal,  101  Pa.  245.  In  that  case  it  is  said 
(page  249):  "It  Is  not  necessary  that  the  own- 
er should  prove  damage  to  entitle  him  to 
his  proper^.  •  •  •  The  court  will  not, 
unless  under  very  exceptional  circumstances, 
take  into  consideration  the  comparative  In- 
jury to  the  parties  from  granting  or  with- 
holding the  Injunction.  The  obstruction  of 
a  way  by  the  owner  of  the  land  differs  wide- 
ly from  the  maintaining  of  a  mill  or  factory 
which  Is  In  itself  lawful,  but  by  its  noise, 
fumes,  or  odors  becomes  a  private  nuisance 
to  a  person  In  the  vicinity.  Here  the  ques- 
tion of  Irreparable  damage  enters.  *  •  • 
But  not  where  a  man  buys  land  subject  to 


an  easement,  or  grants  an  easement  He 
cannot  appropriate  such  property  against 
the  owner's  will,  and  say,  'I  will  compensate 
him  In  damages.'  •  •  •  The  law  does 
not  offer  an  adequate  remedy.  He  Is  en- 
titled to  a  remedy  that  will  restore  him  to 
enjoyment,  and  is  not  confined  to  actions 
at  law  for  damages  resulting  from  obstrac- 
tions" 

We  find  no  substantial  error  in  this  rec- 
ord, and  the  decree  of  the  court  bdow  is 
affirmed. 


In  re  McCAUSLAND'S  ESTATE. 

Appeal  of  STUABT. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 19O0L> 

1.  Mabbiage— Cokicon-Law  Mabbiaok. 

Where  a  father  and  mother  of  a  child  lived 
together  in  Colorado  as  husband  and  wife  after 
the  birth,  holding  themselves  out  to  tbe  world 
as  such,  the  contract  of  marriage  was  valid, 
not  only  in  Colorado,  but  also  in  Pennsylvania, 
and  legitimatized  the  child. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.  Dig.  Marriage,  §{  4,  16.] 

2.  Samb— Vaiiditt— Pbesuvptioks. 

Where  a  married  man  disappeared  and  was 
not  heard  from  for  seven  years,  the  presumption 
is  that  he  is  dead ;  but  there  is  no  presumption 
as  to  the  actual  time  within  the  seven  years 
when  his  death  occurred,  and  where  Ms  wife 
married  within  the  seven  years,  and  there  is 
no  proof  of  the  actual  date  of  his  death,  the 
presumption  is  in  favor  of  the  validity  of  the 
second  marriage,  as  not  having  occurred  before 
the  death  of  tiie  absent  husband. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Death,  U  1-8;  vol.  84,  Cent  Dig. 
Marriage,  H  58,  63,  67.] 

Appeal  from  Orphans'  Court,  Westmore- 
land County. 

In  the  matter  of  tbe  estate  of  Anna  Mc- 
Causland.  From  a  decree  of  distribution, 
Jane  B.  Stuart  appeals.    Affirmed. 

Argued  before  MITCHELL.  0.  J.,  and 
FELL,  BBOWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

v.  E.  Williams,  A.  M.  Sloan,  and  W.  F. 
Wegley,  for  apiiellant  W.  S.  Byers  and 
J.  A.  C.  Btiffner,  for  appellee. 

BROWN,  J.  This  is  an  appeal  from  the 
decree  of  distribution  in  the  estate  of  Anna 
McCausIand,  deceased.  By  the  seventh  clause 
of  her  will  she  devised  to  her  daughter, 
Jane  B.  Stuart,  the  appellant,  and  to  her 
son,  Jacob  W.  McCausIand,  the  rents.  Issues, 
and  profits  Issuing  from  htx  real  estate  in 
Oreensbnrg,  and  provided  that  "if  either 
one  survive  the  other  then  during  the  life- 
time of  the  one  surviving  one  half  to  him 
or  her  and  the  other  half  to  the  child  or 
children  of  the  one  deceased."  Jacob  W. 
McCausIand,  the  son,  died  on  January  18, 
1903,  and  one-half  of  the  fund  In  the  hands 
of  the  accountant  Is  now  claimed  by  the 
Safe  Deposit  and  Trust  Company  of  Greens- 
burg,  Pa.,  guardian  of  Jacob  Welty  McCaus- 
Iand, found  by  the  court  below  to  have  been 
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the  legitimate  son  of  Jacob  W.  McCauslond, 
tlie  son  of  the  testatrix.  The  legitimacy  of 
the  ward  of  the  appellee  Is  the  single  qaea- 
tlon  before  us. 

The  court  below,  having  fomid  the  boy  to 
be  the  legitimate  son  and  only  child  of  Jacob 
W.  McCausIand,  deceased,  awarded  his 
guardian  one-half  of  the  fond  brought  be- 
fore it  for  distribution.  We  are  not  aslced 
by  any  of  the  assignments  to  say  that  error 
was  committed  In  receiving  the  testimony  of 
witnesses,  upon  which  the  court's  findings 
were  based,  but  it  Is  urged  that  from  this 
testimony  there  ought  to  have  been  a  finding 
that  the  ward  of  the  appellee  was  not  the 
legitimate  child  of  the  son  of  the  testatrix, 
and  therefore  not  entitled  to  a  portion  of 
her  estate  under  the  seventh  clause  of  her 
wilL  Elizabeth  McCausIand,  the  mother  of 
Jacob  Welty  McOausland,  found  by  the  court 
below  to  have  been  the  lawful  wife  of  Jacob 
W.  McCausIand,  the  son  of  testatrix,  was 
the  daughter  of  John  and  Sarah  M.  Evans, 
and  prior  to  March  26,  1882,  had  lived  vdth 
her  mother  at  Hannibal,  Mo.  On  that  day, 
when  she  was  about  25  years  of  age,  she 
was  married  to  one  Jolm  E.  Rodgers,  and 
lived  with  blm  until  some  time  in  the  year 
1884.  The  findings  of  the  court  below  are 
tliat  during  this  period  Rodgers  frequently 
told  her  she  was  not  his  wife,  as  they  had 
not  been  legally  married,  because  the  man 
who  performed  the  ceremony  was  not  an 
alderman  or  Justice  of  the  peace;  that  on 
August  8,  1885,  she  saw  him  at  the  Union 
Depot,  in  the  city  of  Denver,  for  the  last 
time,  since  which  date  he  has  never  been 
heard  of  by  any  one  connected  with  or  in- 
terested in  this  case ;  that  she  then  went  to 
Hannibal.  Mo.,  on  a  visit  to  ber  mother,  and, 
returning  in  about  a  month,  toolc  up  her 
residence,  in  September,  1885,  with  Jacob  W. 
McCausIand,  the  deceased  son  of  the  testa- 
trix; that  she  and  he  lived  together  con- 
tinuously until  his  death.  January  18,  1903; 
that  she  gave  birth  to  a  son,  the  ward  of 
the  appellee,  on  March  4,  1887;  that  this 
child  was  called  Jacob  Welty  McCausIand, 
and  was  recognized  by  Jacob  W.  McCausIand, 
deceased,  as  bis  son;  that  about  six  weeks 
after  the  birth  of  the  child  she  and  the  said 
Jacob  W.  McCausIand  agreed  with  each  othw 
to  become  husband  and  wife  and  to  live 
together  in  that  relation  until  parted  by 
death ;  that  they  did  continue  to  live  together 
aa  husband  and  wife,  she  performing  all 
the  duties  of  a  wife  to  him  and  of  a  mother 
to  the  boy;  that  Jacob  W.  McCausIand  in- 
troduced her  as  his  wife;  that  telegrams,  by 
bis  direction,  were  addressed  to  her  as  Mrs. 
Jacob  McCausIand ;  that  he  bad  himself  reg- 
istered as  a  married  man  In  the  dty  of 
Denver,  Colo.,  and  they  were  known  and 
recognized  In  the  community  where  they  lived 
aa  husband  and  wife;  that  the  boy  was  al- 
ways recognized  by  him  aa  his  son,  and  at 
bis  death,  by  his  will,  he  named  and  ac> 
kDOwledged   Blieabeth    McCausIand   as    his 


wife  and  Jacob  Welty  McCausIand  as  his 
son,  and  gave  all  of  bis  property  to  them 
as  such. 

It  is  conceded,  first,  that  by  the  laws  of 
Colorado  the  common-law  marriage  prevails 
there  just  as  It  does  in  this  state;  second, 
that  there  Is  a  presumption  there,  as  well 
as  here,  of  the  death  of  a  person  who  has 
been  absent  and  nnheard  of  for  seven  years; 
and.  third,  that  the  subsequent  marriage  of 
the  parents  of  children  legitimatizes  those 
bom  prior  to  the  marriage.  The  seventh 
section  of  chapter  28  of  the  General  Statutes 
of  1883  of  the  state  of  Colorado  provides  that 
"Illegitimate  children  shall  inherit  the  same 
as  those  bom  in  wedlock,  If  the  parents  sub- 
sequently Intermarry,  and  such  children  be 
recognized  after  such  intermarriage  by  the 
father  to  be  his."  Our  act  of  May  14.  1857 
(P.  L.  507),  is  of  similar  Import  It  is :  "In 
any  and  every  case  where  the  father  and 
mother  of  an  illegitimate  child  or  children 
shall  enter  Into  the  bonds  of  lawful  wedlock 
and  cohabit,  such  child  or  children  shall 
thereby  become  legitimated,  and  enjoy  all 
the  rights  and  privileges  as  if  they  had  been 
born  during  the  wedlock  of  their  parents." 
That  the  marriage  of  Jacob  W.  McCausIand 
to  Elizabeth  Rodgers  was  valid,  if  she  wero 
not  under  a  disability  existing  from  ber  mar- 
riage to  John  E.  Rodgers,  who  might  still 
have  been  alive,  cannot  be  questioned.  It 
was  not  only  valid  in  Colorado,  where  they 
agreed  to  become  husband  and  wife,  but  it 
would  have  been  valid  if  entered  into  here 
aa  it  was  there,  and  the  law  of  neither  state 
puts  the  brand  of  bastardy  upon  their  issue. 
When  their  babe  was  six  weeks  old,  they 
agreed  to  become  husband  and  wife,  and  to 
live  together  in  that  relation  until  death 
should  part  them.  F^om  that  moment,  if 
they  were  competent  to  make  the  solemn 
compact,  their  babe  was  no  longer  the  son 
of  no  one,  but  the  child  of  parents  wedded 
as  lawfully  as  if  their  marriage  had  been 
solemnized  by  pomp  and  religious  ceremony; 
and  their  simple  vows,  made  over  a  cradle, 
were  kept  to  the  aid.  The  father,  on  Janu- 
ary 10, 1903 — but  eight  days  before  his  death 
— declared  in  his  will  that  Elizabeth  McCaus- 
Iand was  bis  beloved  wife  and  that  Jacob 
W.  McCausIand  was  bis  son.  When  Jacob 
Welty  McCansIand  was  bom,  on  March  4, 
1887,  John  B.  Rodgers  had  not  been  seen  or 
heard  from  for  a  period  of  19  months.  Be 
was  last  seen  on  August  8,  1885,  so  that  on 
August  8,  1892,  seven  years  afterwards,  he 
was  presumed  to  be  dead.  For  nearly  11 
years  after  that  date  the  woman  he  had  mar- 
ried continued  to  live  as  the  wife  of  Jacob 
W.  McCausIand,  without  hearing  anything 
from  him  or  about  him,  and  up  to  the  day  of 
the  audit  In  the  conrt  below  nothing  had  been 
heard  from  him.  By  the  laws  of  Colorado 
and  this  state  he  was  presumed  to  be  dead 
on  August  8,  1892.  Even  if  Blizabeth 
McCausIand  had  been  under  disability  be- 
ftore  that  day  to  enter  into  a  lawful  marriage 
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contract  with  Jacob  W.  McCausland,  It  then 
presumptively  disappeared,  and  thereafter,  In 
the  absence  of  proof  that  her  former  hus- 
band was  living,  she  conld  become  the  law- 
fnl  wife  of  Jacob  W.  McCanaland.  Though 
seven  years  must  elapse  before  the  presump- 
tion of  death  arises,  when  this  period  does 
elapse,  there  is  no  presumption  as  to  the 
time  when,  during  the  seven  years,  the  death 
of  the  absent  party  actually  occurred,  and 
therefore,  to  help  the  presumption  of  Inno- 
cence or  legitimacy,  there  Is  no  presumption 
that  it  occurred  after  the  second  marriage, 
but  rather  that-  It  occurred  before.  "Semper 
prtesumitur  pro  matrlmonlo."  This  is,  of 
course,  but  a  presumption  to  be  rebutted  by 
proof  of  the  actual  date  of  the  death,  but,  In 
the  absence  of  such  proof,  with  the  presump- 
tion In  favor  of  legitimacy,  the  presumption 
Is  In  favor  of  the  validity  of  the  second  mar- 
riage, as  not  having  occurred  prior  to  the 
death  of  the  absent  hosband.  1  6reen}eaf 
on  Evidence,  g  41 ;  1  Bishop  on  Marriage  and 
Divorce,  H  949-853;  Senser  et  al.  v.  Bower 
et  nz.,  1  Pen.  &  W.  460 ;  Pickens'  Estate,  168 
Pa.  14,  29  Atl.  875,  25  L.  R.  A.  477. 

Under  the  facts  found,  the  only  conclusion 
that  could  be  arrived  at  was  reached  by  the 
learned  judge  of  the  court  I)elow;  and  his 
decree  is  affirmed,  and  the  appeal  dismissed, 
at  the  cost  of  the  appellant 


ELK    BREWINQ   CO.   v.   NBUBERT. 
(Supreme  Court  of  Pennsylvania.    Jan.  2,  1906.) 

1.  COBPOSATIONS— OmCEBS— DiTFSBSNT    Cos- 
POBATIONS. 

Where  the  treasurer  of  a  trust  company  is 
also  the  treasurer  of  a  brewing  company,  and 
as  such  opens  an  account  with  the  trust  com- 
pany and  appropriates  the  moneys  of  the  brew- 
ing company;  the  trust  company,  in  the  absence 
of  fraud  od  its  part.  Is  not  liable  for  the  moneys 
miBappropriatecL 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  {  1363.] 

2.  Sakk. 

Where  the  treasurer  of  a  brewing  company 
deposits  its  moneys  with  a  trust  company,  of 
which  he  is  also  treasurer,  and  misappropriates 
the  same,  that  the  president  of  the  brewing 
company  is  also  a  director  of  the  trust  company 
does  not  render  the  trust  company  liable,  where 
there  is  no  evidence  of  fraud  or  collusion  for 
a  loss  resulting  to  the  brewing  company  from 
the  misfeasance  of  its  president 

[Ed.  Not& — For  cases  in  point  see  vol.  12, 
Cent  Dig.  Corporations,  i  1363.] 

8.   EQUITT— MiSJOIWDKB  OF  DlFINDANTB. 

A  bill  In  equity  is  defective  for  miHJolndw 
of  parties  defendant,  where  such  parties  act  in 
different  capacities  and  are  not  chargeable  with 
any  Joint  liability  in  the  relief  sought. 
4.  DiscovEBY— Ik  Equity— When  Bill  Lies. 

Where  the  bill  seeks  an  accounting  and 
merely  incidental  discovery,  if  there  is  no  right 
to  an  accounting,  it  is  demurrable. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Discovery,  §  27.] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 
Bill  by  the  Elk  Brewing  Company  against 


Charles  Nenbert  and  others.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 

Each  of  the  defendants  filed  a  demurrer  in 
substantially  the  same  form,  which  was  as 
follows:  "a)  The  bill  is  multifarious:  (a) 
Because  it  joins  three  persons  as  defendants,^ 
against  whom,  if  tlie  plaintiff  has  any  equi- 
table right  its  remedy  would  be  against  them 
as  Individuals,  and  not  against  them  jointly 
or  collectively,  (b)  Because  the  defendants 
are  distinct  and  separate  in  business  rela- 
tions, and  are  not  jointly  liable  (if  liable  at 
all)  under  the  averments  of  the  bill.  There 
18  no  common  liability  of  the  defendants, 
(c)  Because  the  bill  avers  and  charges  the 
defendants  in  separate  relations  and  capaci- 
ties, (d)  Because  a  chancellor  could  not 
make  a  decree,  if  the  facts  were  fonnd  to  be 
true  as  averred,  that  would  be  just  against 
said  defendants  jointly,  (e)  Because  the  bill 
prays  for  relief  against  three  defendants,  and 
with  respect  to  at  least  two  distinct  matters, 
and  against  said  defendants,  who  were, 
either  as  individuals  or  offidally,  in  distinct 
separate  capacities  or  positions,  (f)  Because 
these  defendants,  under  the  averments  of  the 
bill,  would  have  different  defenses  and  differ- 
ent proofs,  and  a  chancellor  would  be  re- 
quired to  make  different  decrees,  (g)  Be- 
cause the  right  of  the  decree  prayed  for,  un- 
der the  averments  of  the  bill,  must  be  estab- 
lished by  evidence  different  from  that  Intro- 
duced i^nst  other  of  the  defendants,  or 
upon  a  finding  of  facts  In  regard  to  which 
the  other  defendants  are  unconcerned  and  un- 
advised. (2)  The  bill  does  not  disclose  a  case 
for  equitable  jurisdiction  against  Charles 
Neubert  (S)  If  any  right  exists  against 
(Charles  Neubert,  a  proceeding  at  law  Is  the 
proper  remedy  and  not  by  equity."  The 
court  entered  a  decree  dismissing  the  bill. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  PORTER. 
BLKIN,   and  STEWART,  JJ. 

O.  E.  Harrington  and  M.  F.  Leason,  for 
appellant  Rush  FuUerton,  McCain  &  Chris- 
ty, Ross  Reynolds,  and  J.  W.  Kln{&  for  ap- 
pellee. 

ELKIN,  J.  The  bill  avers  substantlaUy 
that  Charles  Neubert  was  the  treasurer  of 
the  brewing  company  and  also  of  the  tmst 
company;  that  as  treasurer  of  the  brewing 
company  he  kept  Its  accounts  in  the  tmst 
company,  and  intermingled  or  mixed  the 
funds  of  the  brewing  company  with  those  of 
the  tmst  company,  so  as  to  render  complain- 
ant unable  to  determine  how  much  money  Is 
in  his  hands  as  treasurer  and  deposited  in 
the  trust  company;  that  Valentine  Nenbert 
was  the  president  of  the  brewing  company 
and  a  director  of  the  trust  company;  that 
said  Valentine  Neubert  was  a  cestula  que 
trustent  in  the  Bemd  mortgage,  and  that  be 
has  in  his  possession  papers,  agreements,  rec- 
ords, and  memoranda  stwwing  the  transac- 
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tlon  concerning  said  mortgage,  and  refnsea 
an  Inspection  of  the  same;  that  said  Valen- 
tine Nenbert  has  failed,  as  president  of  the 
brewing  company,  to  supervise  and  Inspect 
the  accounts  of  the  treasurer  thereof,  and  to 
ascertain  the  funds  belong^g  to  said  com- 
pany, and  has  knowingly  permitted  the  corpo- 
rate funds  to  be  used  Improrldently ;  that 
on  September  27,  1898,  in  pursuance  of  an 
agreement  made  prior  to  that  date,  Henry 
F.  Bemd  executed  a  mortgage  to  said  trust 
company  as  trustee  In  the  sum  of  $11,000 
to  secure  a  loan  of  that  amount  made  to  blm, 
and  of  this  amount  the  brewing  company  ad- 
vanced $4,000,  and  that  afterwards,  to  wit, 
on  December  IS,  1900,  said  trust  company 
received  the  sum  of  $4,500  on  account  of  said 
mortgage  fOr  use  of  the  appellant,  and  has 
not  accounted  for  the  same;  that  said  trust 
company  has  refused  to  allow  plaintUC  to 
make  an  examination  of  Its  books,  records, 
and  accounts  showing  the  status  of  the  ac- 
counts of  Charles  Neubert  as  treasurer,  and 
has  failed  to  account  for  other  moneys  be- 
longing to  the  appellant  Upon  this  allega- 
tion of  facts  the  complainant  relies  to  show 
sncb  Joint  liability  and  interest  between  the 
respondents  as  will  entitle  it  to  the  equitable 
relief  prayed  for. 

Much  of  ther  confusion  in  this  case  has 
arisen  because  of  a  seeming  misapprehension 
of  the  legal  status  of  Charles  Neubert,  who 
acted  as  treasurer  of  both  corporations.  He 
had  a  right  to  act  in  this  dual  capacity,  If 
the  corijorations  chose  to  have  him  so  act 
In  80  doing,  however,  the  relations,  duties, 
and  IlablUtleB  of  the  two  corporations  were  In 
no  way  changed.  Any  act  performed  by  him 
within  his  duties  as  treasurer  of  the  hrewing 
company  was  not  his  Individual  act  but  the 
act  of  the  company  whose  officer  he  was,  just 
as  his  act  as  the  treasurer  of  the  trust  com- 
pany was  the  act  of  said  company  and  not  his 
Individual  act  The  rights,  duties,  and  llabili- 
tles  of  each  company  are  just  the  same  as 
If  a  different  individual  had  acted  as  treas- 
nrer  of  the  respective  companies.  If  the 
trust  company  is  Indebted  to  the  brewing 
company,  the  obligation  arises,  not  because 
Charles  Neubert  was  the  treasurer  of  one 
or  both  companies,  but  on  account  of  said 
trust  company  having  received  moneys  be- 
longing to  the  brewing  company  which  it  has 
not  accounted  for.  In  such  event  a  bill  in 
equity  does  not  He  because  there  Is  an  ade- 
quate remedy  at  law. 

Again,  if  the  treasurer  of  the  brewing  com- 
pany has  failed  or  refused  to  account  for  all 
tbe  moneys  which  came  Into  his  hands  as 
tre&Bxuet,  or  if  he  Is  guilty  of  any  misfea- 
sance or  malfeasance  in  office,  he  is  liable  to 
bis  company  entirely  independent  of  the  tact 
of  where  he  deposited  said  moneys,  or, 
indeed,  whether  he  deposited  them  at  all. 
Certainly  the  trust  company,  which  received 
said  deposits  In  Its  usual  course  of  business, 
Uke  all  other  deposits,  in  tbe  absence  of  fraud 
or  collusion,  cannot  be  held  liable  for  the 


failure  of  the  plaintiffs  own  treasurer  to 
perform  his  duty.  It  would  be  a  harsh  rule  to 
hold  tbe  trust  company  liable  to  the  brewing 
company  because  of  the  alleged  malfeasance 
of  Its  own  officer.  Even  if  it  be  conceded, 
which  it  is  not  that  the  treasurer  of  the  brew- 
ing company  failed  to  deposit  or  account  for  all 
moneys  which  came  into  his  hands  as  such, 
the  trust  company  cannot  be  held  liable  for 
such  default  or  misappropriation  merely  be- 
cause said  treasurer  happened  to  be  an  officer 
of  the  trust  company  at  the  time  of  the  de- 
fault or  misappropriation. 

And  how  does  Valentine  Neubert  come  Into 
this  equitable  proceeding?  He  Is  charged 
with  being  president  of  the  brewing  company 
and  a  director  of  the  trust  company  during 
the  period  covered  by  the  bill.  He  is  also 
charged  with  having  failed  in  the  perform- 
ance of  his  duties  as  president  of  the  brew- 
ing company,  and  with  having  permitted  the 
corporate  funds  to  be  Improvldently  used.  If 
these  allegations  be  true,  how  do  they  affect 
the  trust  company?  How  can  the  trust  com- 
pany be  made  answerable  for  the-  alleged 
wrongful  acts  of  the  president  of  the  brew- 
ing company?  The  only  connection  between 
them  In  this  respect  is  that  the  same  man 
happens  to  be  president  of  one  and  director 
of  the  other  corporation.  This  fact  neither 
increases  nor  dimlnisbes  the  liability  of  the 
respective  companies.  If  Valentine  Nenbert 
has  been  derelict  in  his  duty  as  president  of 
tbe  brewing  company,  that  company  must 
look  to  him  in  a  proper  proceeding,  and  can- 
not hold  either  the  trust  company  or  Charles 
Neubert  answerable  for  such  dereliction  of 
duty,  in  tbe  absence  of  fraud  or  collusion,  and 
none  such  Is  charged. 

What  has  already  been  said  brings  the  case 
within  the  rule  stated  in  Artman  v.  Giles, 
155  Pa.  409,  26  Atl.  668,  wherein  it  is  held 
that  a  bill  in  equity  which  joins  separate 
respondents,  acting  In  different  capacities, 
upon  different  rights,  and  not  chargeable  with 
any  joint  liability  or  Interest  in  the  relief 
sought,  is  defective. 

As  to  the  allegation  that  tbe  trust  com- 
pany owes  the  brewing  company  $4,500  on  tbe 
Bemd  mortgage,  as  well  as  other  moneys.  It 
l8  only  necessary  to  say  that  an  action  at  law 
provides  a  full,  complete,  and  adequate 
remedy. 

There  only  remains  one  question  to  be  con- 
sidered. It  was  contended  In  the  court  below, 
and  It  Is  argued  here,  that  the  bill  should  be 
sustained  for  discovery,  and  if  good  for  dis- 
covery, equity  jurisdiction  having  attached 
for  this  purpose,  all  other  questions  may  be 
considered  and  disposed  of  in  the  same  pro- 
ceeding. It  may  be  conceded  that  it  is  diffi- 
cult, under  tbe  authorities,  to  draw  the  line 
between  the  cases  where  a  bill  for  discovery, 
having  also  a  prayer  for  relief,  is  entertained, 
and  where  refused.  It  is  not  open  to  doubt 
however,  that  if  discovery  is  used  as  a  mere 
pretense  to  give  jurisdiction,  it  would  be  a 
gross  abuse  to  entertain  a  suit  in  equity  when 
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the  whole  foundation  upon  which  It  rests  la 
either  disproved  or  Is  shown  to  be  a  colorable 
disguise  for  the  purpose  of  changing  the 
forum  of  litigation.  Story's  Bq.  p.  70  et  seq. 
The  Question  has  been  ruled  in  our  own  state 
in  Holland  v.  Hallahan,  211  Pa.  228.  60  Atl. 
786,  wherein  Mr.  Justice  Fell  said:  "Where 
there  is  no  right  to  the  main  relief  sought  by 
a  bill,  and  dlscoTery  is  merely  incidental  to 
this  relief,  it  will  not  be  granted.  In  a  bill 
seeking  an  account  and  discovery,  the  dis- 
covery la  prima  facie  merely  Incidental  to  the 
account,  and.  If  a  right  to  an  account  is  not 
disclosed,  the  bill  will  be  held  bad  on  de- 
murrer." 

We  have  already  said  that  the  plaintlil  la 
not  entitled  to  the  equitable  relief  prayed  for, 
and,  since  the  discovery  la  only  Incidental  to 
the  relief.  It  necessarily  follows,  under  the 
rule  stated,  that  the  bill  must  fall. 

Decree  affirmed,  at  the  coat  of  the  appellant 


CrmNINOHAM  et  al.  t.  WALLACB. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

APPKAI/— RkVIXW — DiBCBETIOR    OT    COTTBT. 

A  decree  fixing  the  fee  of  a  master  in  pat^ 
tltlon  will  not  be  reversed,  where  no  abuse  of 
discretion  is  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  a  3881,  3882.] 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Bill  for  partition  by  3.  P.  H.  Connlngham 
and  S.  W.  Cunningham  against  Caroline  0. 
Wallace.  From  the  decree,  plsintifFs  appeal. 
Affirmed. 

Following  Is  the  opinion  of  Wallace,  P.  J., 
in  the  court  below: 

"Ihls  case  came  before  me  on  exceptions  to 
compensation  of  master.  It  was  fixed  by  the 
court  at  $4,500,  when  plaintiffs  claimed  It 
was  excessive  and  fixed  without  notice  to 
them.  The  matter  was  referred  to  the 
master,  to  be  considered  by  him  In  his  dla- 
tributlon  of  the  fund.  The  master  reported 
the  same  amount  whereupon  exceptions  were 
filed  before  him  and  are  now  renewed  In 
court ;  the  exceptants  representing  about  one- 
half  of  the  estate:  The  services  In  this  case 
were  of  a  very  complicated  nature,  requiring, 
not  only  skill  and  ability  as  a  member  of 
the  bar,  but  the  exercise  of  more  than  ordi- 
nary care,  and  Involving  considerable  labor 
and  responsibility.  The  master  performed  all 
the  duties  imposed  upon  him  faithfully  and 


well,  and  to  the  satisfaction  of  all  Om 
parties  Interested.  Their  own  agreement 
aaya:  The  entire  partition  and  all  the 
varlona  proceedings  therein,  and  the  execu- 
tion by  the  niaster  of  the  decree  ^pointing 
him,  are  satisfactory,  and  are  hereby  duly 
approved.'  The  master,  awarded  two  purparts 
to  two  of  the  heirs  at  their  bid  of  ^472,  and 
advertised  all  the  remaining  purparts  for 
sale  at  public  outcry,  as  directed  by  law  and 
order  of  court,  and  sold  at  public  sale  several 
of  the  purparts  for  $125,010.50,  and  at  the 
Instance  of  the  parties  in  interest  adjourned 
the  sale  of  the  remainder  from  time  to  time; 
until  the  heirs  entered  into  an  agreement  by 
the  terms  of  which  each  of  the  heirs  agreed 
to  take  certain  of  the  purparts  at  certain 
prices,  and  that  the  master  should  report  as 
sold  at  public  sale.  This  was  in  effect  a 
private  sale  to  the  several  parties  for  $35,467. 
His  service  and  responsibility  extended  to 
the  entire  property  which  was  so  sold  by 
blm.  The  total  amoimt  distributed  by  him, 
and  for  which  he  was  responsible,  waa 
$167,819.S0.  His  fees  were  fixed  a  little  more 
than  2%  per  cent  It  was  agreed  for  excep- 
tants that  he  should  only  be  allowed  com- 
mission upon  Qie  property  actually  sold  at 
public  sale.  This  amounted  to  $125,910.50. 
and  If  we  should  allow  commissionB  on  that 
alone,  and  In  addition  compensation  for  the 
labor,  care,  skill,  and  ability,  outside  of  these 
public  sales,  it  would  aggregate  mor«  than 
the  amount  we  have  allowed  him.  without 
going  into  details,  however,  our  knowledge  of 
this  case,  and  of  all  the  proceedings,  satisfies 
me  that  the  amount  Is  not  excessive,  but  upon 
the  contrary,  is  a  reasonable  compensation. 

"Now,  December  31,  1004,  the  exceptions 
are  therefore  dismissed,  and  the  adjudication 
fixing  the  master's  fees  at  $4,500  Is  confirmed 
absolutely,  and  It  is  ordered,  adjudged,  and 
decreed  that  said  amount  be  retained  by  him 
out  of  the  moneys  of  the  estate  in  his  hands." 

Argued  before  MITCHELL  Ol  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

S.  W.  Dana,  Robert  E.  Aiken,  and  C  EL 
Akens,  for  appellants.  James  A.  Oardner,  for 
appellee. 

PER  GTTRIAM.  The  services  of  tbe  master 
were  familiar  to  the  court  below,  and  be  was 
In  better  position  to  Judge  as  to  the  proper 
compensation  than  we  can  be.  We  have  not 
been  convinced  that  there  was  any  abuse  of 
his  discretion,  and  the  Judgment  is  therefore 
affirmed  on  his  opinion. 
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HANNA  T.  SWEENKY. 

(Suprem*  Conrt  of  Errors  of  Connecticut 
Jan.  28,  1906.) 

1.  AssAOT-T   Airo   Battbsy  —  Punitive   Dajc- 

A0K8. 

In  an  action  for  a  violent,  unprovoked,  and 
malicious  assault,  plaintiff  is  entitled  to  recover 
punitive  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Die.  Assault  and  Battery,  |  64.] 

2.  Sauk — Auovm — LrnaAnoN    Expenses. 

In  an  action  for  assault,  it  was  error  for 
the  £Ourt  to  permit  the  Jury  to  assess  punitive 
damages  in  favor  of  plaintiff  according  to  their 
discretion:  such  damages  being  limited  to  the 
amount  of  plaintiff's  expenses  in  the  suit  less 
his  taxable  coots. 

Appeal  from  Superior  Court,  Hartfoird 
County;  Edwin  R  Oager,  Judge. 

Action  for  assault  and  battery  by  William 
H.  Hanna  against  John  F.  Sweeney.  From  a 
Judgment  flor  plaintiff,  defendant  appeals. 
Beversed. 

William  F.  Henney,  for  appellant  John 
Walsh  and  James  Roche,  for  appellee. 

TORRANCBJ,  O.  J.  In  the  trial  court  the 
evidence  for  the  plaintiff  tended  to  prove  that 
the  defendant  committed  upon  him  a  violent, 
unprovoked,  and  malicious  assault  and  bat- 
tery, whereby  the  plaintiff  was  grreatly  in- 
jured in  mind,  body,  and  estate.  Upon  that 
evidence  the  plaintiff  claimed  to  be  entitled,  if 
the  jury  found  In  his  favor,  not  only  to  full 
compensation  for  all  Ms  actual  Injuries,  but 
also  to  damages.  In  excess  of  such  compensa- 
tion, variously  termed  exemplary,  punitive,  or 
vindictive;  and  the  court  correctly  charged 
the  Jury  in  accordance  with  the  tenor  of  this 
claim.  St  Peter's  Church  v.  Beach,  26  Conn. 
355;  Burr  v.  Plymouth,  48  Cona  460;  Mals- 
enbacker  v.  Society  Concordia,  71  Conn.  369, 
42  Atl.  67,  71  Am.  St  Rep.  213;  Welch  v. 
Burand,  36  Conn.  182,  4  Am.  Rep.  55. 

The  court,  however,  further  charged  the 
jury  with  reference  to  such  damages  that,  if 
tbey  found  in  favor  of  the  plaintiff,  they 
might,  "In  addition  to  actual  or  compensa- 
tory damages,  award  punitive  damages  or 
'smart  money,'  as  it  is  sometimes  called,  pro- 
portionate to  the  degree  of  malice  or  wanton- 
ness evinced  by  the  defendant"  It  Is  of  this 
part  of  the  charge  that  the  defendant  chiefly 
complains.  He  says  that  by  it  the  amount  of 
"exonplary"  damages  which  the  Jury  might 
award  to  the  plaintiff  was  erroneously  left 
entirely  at  large  to  the  discretion  of  the  Jury, 
end  we  think  he  is  right  in  this  claim.  At 
common  law,  in  certain  actions  of  tort,  the 
Jury  were  at  liberty  to  award  damages,  "not 
only  as  a  satisfaction  to  the  Injured  person, 
but  likewise  as  a  punishment  to  the  guilty,  to 
deter  from  any  such  proceeding  for  the  future, 
and  as  a  proof  of  the  detestation  of  the  Jury 
to  the  acUon  itself."  Pratt,  L.  C.  J.,  in 
Wilkes  T.  Wood.  Loftt,  1,  18,  19;  Huckle  v. 
Honey,  2  Wlls.  205;  Lake  Shore  Railway  v. 
Prentice,  147  U.  S.  101,  13  Sup.  Ct  201,  87 
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L.  Ed.  97;  Goddard  v.  Grand  Trunk  Railway, 
57  Me.  202,  2  Am.  Rep.  39;  Day  v.  Wood- 
worth,  13  How.  363,  14  L.  Ed.  181;  Dalton 
T.  Beers,  88  Conn.  520. 

Moreover,  at  common  law,  the  amount  of 
punitive  damages  that  might  be  awarded  was 
left  almost  entirely  to  the  discretion  of  the 
Jury;  for  the  courts  generally  refused  to 
grant  a  new  trial  for  excessive  damages  of 
this  kind.  In  Huckle  v.  Money,  supra,  the 
actual  damages  appeared  to  be  about  £20 
sterling,  but  the  verdict  was  for  £300;  and 
the  court,  in  refusing  to  grant  a  new  trial, 
said:  "It  must  be  a  glaring  case,  indeed, 
of  outrageous  damages  in  a  tort,  and  which 
all  mankind  at  first  blush  must  think  so,  to 
Induce  a  court  to  grant  a  new  trial  for  ex- 
cessive damages."  In  Day  v.  Woodworth,  13 
How.  363,  14  L.  Ed.  181,  in  speaking  of  the 
discretion  of  the  Jury  in  such  cases,  Justice 
Grler  says:  "This  (1.  e.,  the  amount  of 
'smart  money')  has  been  always  left  to  the 
discretion  of  the  Jury,  as  the  degree  of  pun- 
ishment to  t>e  thus  inflicted  must  depend  up- 
on the  particular  circumstances  of  each  case. 
It  must  be  evident,  also,  that,  as  It  depends 
upon  the  degree  of  malice,  wantonness,  or  op- 
pression, or  outrage  of  the  defendant's  con- 
duct, the  punishment  of  his  delinquency  can- 
not be  measured  by  the  expenses  of  the  plain- 
tiff in  prosecuting  his  suit  It  is  true  that 
damages  assessed  by  way  of  example  may 
thus  Indirectly  compensate  the  plaintiff  for 
money  expended  in  counsel  fees,  but  the 
amount  of  those  fees  cannot  be  taken  as  the 
measure  of  punishment  or  a  necessary  ele- 
ment In  Its  infliction."  That  the  amount  of 
punitive  damages,  In  cases  where  such  dam- 
ages may  be  awarded,  Is  generally  left  to  the 
discretion  of  the  Jury,  see,  also,  Oyc.  vol.  13, 
p.  119,  and  cases  there  cited,  and  Hale  on 
Damages,  c.  7,  par.  83,  and  Sedgwick's  Ele- 
ments of  Damages,  p.  85. 

This  power  of  a  Jury,  at  common  law  in  cer- 
tain  actions  of  tort,  to  award  damages  be- 
yond mere  compensation,  and  practically  of 
such  an  amount  as  they  In  their  discretion 
may  determine,  has  resulted  in  the  doctrine  of 
punitive  damages,  which  has  been  called  "a 
sort  of  hybrid  between  a  display  of  right- 
eous Indignation  and  the  Imposition  of  a 
criminal  fine."  Haines  v.  Scbullz,  50  N.  J. 
Law,  481,  14  Atl.  488.  This  doctrine  has 
been  said  to  be  exceptional,  anomalous,  log- 
ically wrong,  and  at  variance  with  the  gen- 
eral rule  of  compensation  In  civil  cases;  but, 
notwithstanding  the  objections  urged  against 
It  It  prevails  in  many,  If  not  in  most,  of  the 
states.  Sedgwick's  Elements  of  Damages,  pp. 
86,  87.  In  this  state  the  common-law  doc- 
trine of  punitive  damages,  as  above  outlined, 
if  It  ever  did  prevail,  prevails  no  longer. 
In  certain  actions  of  tort  the  jury  here  may 
award  what  are  called  punitive  damages,  be- 
cause nominally  not  compensatory;  but  in 
fact  and  effect  tbey  are  compensatory,  and 
their  amount  cannot  exceed  the  amount  of 
the  plaintiff's  expenses  of  lUlg;atloa  in  the 
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salt,, less  bis  taxable  costs.  "Such  expenses 
In  excess  of  taxable  costs  *  *  •  limit  tbe 
amount  of  punitive  damages  wbicb  can  be 
awarded."  Malsenbacker  v.  Concordia  So- 
ciety, 71  Conn.  869-378,  42  AO.  67,  71  Am.  St 
Rep.  213,  and  cases  tbere  cited. 

Tbe  court.  It  Is  true,  told  tbe  Jury  tbat  In 
estimating  punitive  damages  they  migbt  con- 
sider counsel  fees  and  otber  expenses  of  tbe 
plaintiff  to  wblch  be  bad  been  put  In  at- 
tempting to  get  compensation;  but,  probably 
by  an  orerslgbt,  tbey  were  not  told  tbat  tbe 
amount  of  tbe  punitive  damages  wblcb  tbey 
migbt  award  was  limited  by  tbe  amount  of 
tbose  expenses  less  tbe  taxable  costs  in  tbe 
suit;  and  afterwards  they  were  told  in  ef- 
fect tbat  the  amount  of  punitive  damages  was 
s.  matter  tbat  rested  In  their  discretion,  de- 
pendent upon  "the  degree  of  malice  or  wan- 
tonness evinced  by  tbe  defendant" 

There  is  error,  and  a  new  trial  Is  granted. 
The  other  judges  concurred. 


LAMPHIRE  et  al.  v.  STATE. 

(Supreme  Court  of  New  Hampshire.    Graftoa 
Jan.  2,   1906.) 

1.  Bail — Dischabob  or   Subetibs — Gboundb. 

Under  Pub.  St  1901,  c.  252,  {  30,  providing 
tbat,  when  tbe  sureties  In  a  recognisance  are 
prevented  without  their  fault  from  surrender- 
ing their  principal  by  the  act  of  the  govern- 
ment of  tbe  state  or  of  the  United  States,  the 
Supreme  Court  may  discharge  them  on  such 
terms  as  may  be  just,  it  must  be  shown,  to 
entitle  sureties  on  a  forfeited  recognizance  to  a 
discharge,  not  only  that  tbey  were  prevented 
without  their  fault  from  surrendering  their 
principal,  but  tbat  such  prevention  was  ac- 
compIiBbed  by  the  act  of  the  government  of 
the  state  or  of  the  United  States;  and  a 
showing  that  the  principal  voluntarily  enlisted 
in  the  United  States  Navy  without  the  knowl- 
edge of  the  sureties,  and  was  thus  enabled 
to  depitrt  from  the  state  beyond  the  reach  of 
the  sureties,  is  insufficient. 

2.  Same — Actions — Exception  by  State. 

A  proceeding  by  sureties  on  a  forfeited 
recognizance  for  the  appearance  of  one  accused 
of  crime  to  obtain  their  discharge  is  a  civil 
proceeding,  and  tbe  state  is  entitled  to  take  an 
exception  to  an  order  of  discharge. 

Exceptions  from  Superior  Conrt;  Stone, 
Judge. 

Petition  by  Henry  A.  Lampblre  and  Fred 
W.  Towle  for  a  discharge  as  sureties  upon  a 
recognizance.  Tbere  was  an  order  dischar- 
ging tbe  sureties,  and  tbe  state  excepted. 
Exception  sustained. 

The  petitioners  recognized  as  sureties  for 
the  appearance  at  the  superior  court  of 
Daniel  Mclntyre,  who  was  duly  bound  over 
for  such  appearance  at  the  May  term,  1904, 
by  a  justice  of  tbe  peace  upon  a  complaint 
charging  him  with  breaking  and  entering  a 
dwelling  bouse  and  stealing  therefrom.  At 
Ihe  May  term  Mclntyre  was  indicted  for  the 
crime  charged  before  tbe  justice,  but  did  not 
appear,  and  the  recognizance  was  defaulted. 
After  entering  Into  the  recognizance,  and  be- 
fore the  May  term,   Mclntyre,   without  tbe  | 


knowledge  of  tbe  sureties,  enlisted  In  tbe 
United  States  Navy.  He  Is  now  In  the  serv- 
ice of  tbe  United  States,  and  has  been  ever 
since  his  enlistment  Upon  these  facts  the 
conrt  found  tbat  the  sureties  without  their 
fault  were  prevented  from  surrendering  tbe 
principal,  and  ordered  their  discharge,  under 
section  30,  c.  252,  Pub.  St  1901.  To  this 
order   tbe   state    excepted 

Scott  Sloane,  for  petitioners.    Marshall  D. 
Cobielgh,  for  the  State. 

PARSONS,  O.  J.  "When  the  sureties  In  a 
recognizance,  without  their  fault  are  pre- 
vented from  surrendering  their  principal  by 
the  act  of  God,  or  of  the  government  of  tbe 
state  or  of  the  United  States,  or  by  sentence 
of  law,  tbe  Supreme  Court  on  petition  and 
notice  thereof  to  tbe  county  commissioners 
and  state's  counsel,  may  discbarge  them  on 
such  terms  as  may  be  deemed  Just"  Pub.  St 
1901,  c.  252.  $  30.  Upon  peUtion  under  this 
section  by  the  sureties  in  a  recognizance,  the 
superior  court  found  that  the  sureties  with- 
out their  fault  were  prevented  from  sur- 
rendering their  principal,  and  ordered  their 
discharge.  Tbe  order  was  not  warranted  by 
the  facts  found.  To  bring  the  case  within 
the  statute  the  sureties  most  have  made  it 
appear,  not  only  that  they  were  prevented 
from  surrendering  their  principal  without 
their  fault  but  also  that  they  were  prevented 
by  the  act  of  God,  or  of  the  government  of 
tbe  United  States  or  of  this  state,  or  by 
sentence  of  law.  Neither  fact  Is  found,  or 
could  be  fotmd,  from  the  evidence.  The  prin- 
cipal was  not  Impressed  as  a  seaman  or  draft- 
ed by  the  government  but  voluntarily  enlisted 
If,  by  such  voluntary  act  he  has  been  en- 
abled to  depart  from  tbe  state,  so  that  tbe 
sureties  cannot  reach  him,  his  absence  is  due 
to  his  voluntary  act  and  not  as  far  as  ap- 
pears, to  any  act  of  tbe  government  of  the 
United  States.  His  absence  is  purely  volun- 
tary, and  affords  the  sureties  no  Justification 
or  excuse.  "It  was  against  that  they  guar- 
antied the  government  To  prevent  that  they 
became  responsible."  State  v.  McAllister,  54 
N.  H.  156,  158.  The  causes  named  in  the  act 
would  be  a  good  defense  at  common  law  to 
an  action  against  tbe  sureties.  Goodwin  v. 
Smith,  4  N.  H.  29,  30;  Harrington  v.  Dennie, 
13  Mass.  93;  Belding  v.  State.  25  Ark.  315. 
4  Am.  Rep.  26,  99  Am.  Dec.  214,  216-218.  note. 
The  purpose  of  the  statute  does  not  appear  to 
be  to  Introduce  a  new  ground  for  releasing  the 
sureties,  but  merely  to  provide  a  convenient 
method  of  determing  their  liability.  But 
whatever  its  purpose,  it  does  not  make  tbe 
voluntary  absence  of  tbe  principal,  without 
fault  of  the  sureties,  alone  sufficient  ground 
for  their  discharge.  The  recognizance  was 
a  contract  between  tbe  sureties  and  tbe  state 
for  the  production  of  the  principal  at  tbe 
required  time.  The  sureties  upon  an  action 
for  breach  of  this  contract  are  not  accused  of 
crime.    Tbe  proceeding  Is  civil,  and  the  state 


Digitized  by  VjOOQIC 


N.  H.) 


NOTES  V.  THORPE. 


787 


Is  entitled  to  Its  deception.  State  r.  Klnne,  89 
N.  H.  128,  137;  a.  c,  41  N.  H.  238.  As  no  facta 
are  fotind  'which,  as  matter  of  law,  authorize 
the  order  of  discharge,  and  no  evidence  was 
before  the  conrt  npon  which  the  facts  neces- 
sary to  anthorlse  the  order  could  be  found, 
the  order  made  was  erroneous,  and  must  be 
set  aside. 
Exception  sustained.    All  concurred. 


NOYES  T.  THORPE. 

(Supreme  Court  of  New  Hampshire.    Grafton. 

Jan.  2,  1906.) 

1.  DiscovxBT — Bnx — Natdbb  of  Action. 

Where  a  bill  for  discovery  in  aid  of  an 
action  for  libel  stated  the  nature  of  the  action, 
the  names  of  the  parties,  the  term  of  court  at 
which  it  was  entered,  and  where  it  was  i>end- 
lag,  it  was  not  demurrable  for  failure  to  set 
out  a  legal  cause  of  action  in  aid  Ot  which  the 
discover?  was  sought 

2.  lilBEL — OfFX^SB — MiSDEMXANORS. 

The  malicious  publication  of  a  libelous 
article  is  a  common-law  crime,  punishable  as 
a  misdemeanor. 

[Ed.  Note. — For  cases  tai  point,  see  vol.  32, 
Cent  Dig.  Ubel  and  Slander,  |S  406,  406.] 

8.  Save — Pebbons  Liable. 

Every  person  who  requests,  procures,  or 
asJks  another  to  publish  a  libel,  is  answerable 
as  though  he  published  it  himself. 

[Bd.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  |  414.] 

4.  DiscovEBT — Libel — Fbivilegx. 

A  bill  for  discovery  of  an  original  libelous 
article  alleged  to  have  been  pubflshed  by  de- 
fendant in  a  newspaper,  and  the  names  of  the 
persons  who  dictated  the  article  to  defendant 
and  procured  him  to  publish  it  in  aid  of  an 
action  at  law  for  libel,  was  demurrable  as 
calling  on  defendant  to  disclose  matter  which 
would  tend  to  incriminate  him. 

[Ed.  Note. — For  cases  in  point  see  voL  16, 
Cent  Dig.  Discovery,  i  12.] 

Exceptions  from  Superior  Court;  Wallace, 
Jadge. 

Bill  by  Walter  S.  Noyes  against  Charles  A. 
Thorpe  for  discovery  In  aid  of  an  action  for 
libel.  A  demurrer  to  the  bill  was  sustained, 
and  plaintiff  brings  exceptions.  Exceptions 
overruled. 

Everett  0.  Howe  and  Smith  &  Smith,  for 
plaintiff.  Scott  Sloane  and  Mitchell  &  Foster, 
for  defendant 

BINGHAM,  J.  In  the  bill  it  Is  alleged 
that  the  plaintiff  has  brought  an  action  at 
law  against  the  defendant  to  recover  damages 
for  publishing  in  his  newspaper  a  libelous  ar- 
ticle concerning  the  plaintiff;  that  the  article 
was  instigated  and  its  publication  brought 
attoiit  by  persons  unknown  to  tlie  plaintiff, 
who  either  sent  or  dictated  it  to  the  defend- 
ant; that  the  plaintiff  is  not  able  to  discover 
who  the  persons  are;  that  the  defendant 
knows  who  they  are,  but  will  not  state;  and 
that  the  plaintiff  desires  to  know,  so  that  he 
may  Join  them  In  his  action  against  the  de- 
fendant The  prayer  of  the  bill  is  (1)  that 
the  defendant  be  required  to  produce  the 


original  writing  containing  the  alleged  libel- 
ous article,  and  (2)  that  he  may  be  requir- 
ed to  disclose  who  the  persons  were  who 
dictated  the  article  to  him  and  prociured  him 
to  publish  it  The  defendant  demurs  to 
the  bill,  and  says  his  demurrer  should  be 
sustained  (1)  because  the  bill  does  not  set 
out  a  legal  cause  of  action,  in  aid  of  which' 
the  discovery  Is  sought  and  (2)  because  a 
disclosure  of  the  matters  prayed  for  would 
tmd  to  Incriminate  him. 

1.  The  bill  states  the  nature  of  the  action, 
the  names  of  the  parties  to  It  the  term  of 
court  at  which  it  was  entered,  and  where  it 
Is  pending.  If  this  is  not  a  sufficient  ref- 
erence to  the  action  and  the  declaration 
contained  therein,  so  as  to  Incorporate  Into  the 
bin  the  alleged  slanderous  words,  the  objec- 
tion may  be  obviated  by  an  amendment  As 
the  bill  may  be  amended  to  meet  this  objec- 
tion, it  is  unnecesary  to  further  consider  the 
first  reason  assigned  In  support  of  the  de- 
murrer. 

2.  It  Is  an  established  rule  that  a  demurrer 
to  a  bill  of  discovery  lies  where  the  matter 
sought  to  be  disclosed  will  convict  or  tend  to 
convict  the  defendant  of  a  crime;  that  he 
cannot  be  required  to  discover  the  principal 
fact  or  any  one  of  a  series  or  chain  of  facts, 
which  may  contribute  to  establish  a  criminal 
charge  against  him.  Reynolds  v.  Fibre  Co., 
Tl  N.  H.  332,  334,  61  AO.  1076,  57  U  R  A. 
949,  93  Am.  St  Rep.  636;  Adams  v.  Porter,  1 
Cusli.  170;  Marsh  t.  Davison,  9  Paige,  6S0; 
6  Bnc.  PI.  &  Pr.  743,  779.  The  malicious  pub- 
lication of  a  libelous  article  is  a  common-law 
crime,  and  punishable  as  a  misdemeanor. 
May,  Cr.  L.  148.  If,  then,  the  production  of 
the  original  article,  taken  in  connection  with 
other  evidence,  may  tend  to  convict  tne  de- 
fendant of  a  violation  of  the  criminal  law, 
he  cannot  be  required  to  produce  it  That 
the  production  of  the  article  from  the  defend- 
ant's possession,  unexplained,  taken  in  con- 
nection with  evidence  of  its  publication, 
would  tend  to  show  that  he  was  the  person 
who  published  it  cannot  be  doubted.  And  If 
It  appeared,  on  the  production  of  the  article, 
that  It  was  in  the  handwriting  of  the  defend- 
ant the  evidence  would  be  of  still  greater 
weight  In  the  establishment  of  his  guilt 
Regina  v.  Lovett  9  O  &  P.  462. 

8.  "Every  one  who  requests,  procures,  or 
commands  another  to  publish  a  Ubel  is  an- 
swerable as  though  he  published  it  himself." 
Odg.  Lib.  119, 120;  Cochran  v.  Butterfleld,  18 
N.  H.  115,  46  Am.  Dec.  363.  The  allegations 
of  the  bill,  read  in  the  light  of  this  principle, 
disclose  that  the  publication  relied  upon  to  es- 
tablish the  guilt  of  the  unknown  persons  is 
the  same  publication  as  that  with  which  the 
plaintiff  seeks  to  charge  the  defendant.  This 
being  BO,  it  follows  that  an  answer  to  the 
question,  who  communicated  or  dictated  the 
article  to  the  defendant  and  procured  him 
to  publish  It?  involves  an  admission  that  he 
himself  was  the  agency  through  which  the 
publication  was  effected.    Such  an  admission 
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«rould  tend  to  establish  his  guilt,  and  he 
cannot  be  required  to  make  the  disclosure. 

It  Is  unnecessary  to  consider  whether,  In 
the  absence  of  the  foreg^>lng  reasons,  the 
plalntifl  would  (Post  &  Co.  t.  Railroad,  144 
Mass.  341,  11  N.  E.  540,  59  Am.  Rep.  86; 
Hoppock's  Ex'rs  v.  Railroad,  27  N.  J.  Bq.  286; 
Telephone  Oo.  v.  Mohler,  51  W.  Va.  1,  41  S. 
E.  421;  Heathcote  t.  Fleete,  2  Vem.  442; 
Morse  V.  Buckworth,  2  Vem.  443;  Moodalay 
v.  Morton,  2  Dick.  652;  Orr  v.  Diaper,  U  R. 
4  Oh.  DiT.  92)  or  would  not  (Opdyke  v. 
Marble,  44  Barb.  64;  T wells  v.  CJosten,  1 
Pars.  Bq.  CJas.  373;  Dlneley  v.  Dineley,  2 
Atk.  394;  London  t.  Levy,  8  Ves.  398)  be 
entitled  to  have  the  defendant  disclose  the 
names  of  the  unknown  persons.  The  de- 
murrer was  properly  sustained. 

Exceptions  oTerruled.    All  concurred. 


FLINT  T.  UNION  WATER  POWER  CO. 

(Supreme  Court  of  New  Hampahire.    Coos. 
Jan.  2,  1906.) 

1.  Triai. — View  by  Jury. 

In  an  action  for  alleged  illegal  flowage  of 
plaintiff's  land,  it  was  not  error  during  a  view 
to  call  the  jury's  attention  to  a  newly  due  hole 
in  the  ground  near  the  stream  and  the  height 
of  the  water  therein,  as  compared  with  the 
height  of  the  water  in  the  river,  as  bearing  on 
the  extent  of  the  flowage. 

2.  Watees  and  Wateb  (jOUksks — Fmwagb — 
Action — Evidence. 

In  an  action  for  alleged  illegal  flowage,  it 
was  proper  for  the  court  to  permit  a  civil 
engineer  to  testify  that  water  would  percolate 
through  the  soil,  and  that  he  dug  a  hole  in  the 
land  and  found  that  water  in  it  stood  on  a 
level  with  the  stream. 
8.  Evidence — Expebts — Finding. 

The  fact  that  a  civil  engineer  was  permitted 
to  testify  to  the  percolating  cliaracter  of  the 
aoil  of  plaintiff's  land  between  a  certain  hole 
and  a  river  implied  a  finding  that  he  was 
qualified  to  testify  on  the  subject. 

4.  Waters  and  Wateb  Coubses — EYowagb — 
Injxtbies  to  Real  Estate — Evidence. 

In  an  action  for  injuries  to  plaintiff's  land 
by  flowage,  evidence  that  plaintiff  relied  on  the 
lowlands,  which  could  be  cropped  without  ferti- 
lizing, to  keep  up  his  light  upland,  and  that  the 
damage  to  him  from  water  held  back  by  defend- 
ant's new  dam  more  than  by  the  old  dam  was 
$1,000  for  six  years  prior  to  the  date  of  the 
writ,  was  admissible. 

5.  Saub— Eabements— Dbkds— CoNsmucnoN. 

A  deed  under  which  defendants  claimed 
conveyed  the  land  on  which  a  dam  stood  and  all 
rights  of  flowage  of  any  lands  belonging  to 
the  grantors,  or  either  of  them,  on  a  lake  and 
certain  rivers  and  their  tributaries,  and  all 
right  "they  had  to  flow  the  land  of  others  by 
any  of  such  dams,"  followed  by  a  clause  that 
the  deed  was  intended  to  convey  all  rights  of 
flowage  of  any  lands  in  O.  county,  caused  by 
any  of  such  dams,  wherever  situated  and  how- 
ever the  right  may  have  been  acquired.  Held, 
that  such  deed  only  conveyed  the  right  to  flow  as 
it  was  exercised  at  the  time  the  deed  was  ex- 
ecuted. 

Exceptions  from  Superior  Court;  Peaslee, 
Judge. 

Action  by  Benjamin  H.  Flint  against  the 
Union  Water  Power  Company.    A   verdict 


was  rendered  In  favor  of  plaintiff,  and  de- 
fendant brings  exceptions.    OverruIedL 

The  plalntUFs  evidence  tended  to  prove  a 
record  title  to  the  premises  (located  In  Went- 
worth's  location)  from  1851,  posseesicKi  aad 
use  by  the  various  holders  of  the  title,  « 
customary  control  of  the  water  In  the  Ma- 
galloway  river  adjoining  the  premises  by  tlie 
dam  at  Errol,  operated  by  the  defoidants  and 
their  predecessors  in  title  down  to  1887.  the 
building  of  a  new  dam  at  that  time,  and  an 
Increased  flowage  thereafter.  The  defend- 
ants' evidence  tended  to  prove  that  the  plain- 
tiff's title  originated  In  a  tax  sale  about 
1850;  that  in  1877  Ooe  &  Plngree  held  the 
record  title  to  Wentworth's  location  and  to 
the  Errol  dam,  and  then  conveyed  to  the  de- 
fendants' grantors  the  land  on  which  the  dam 
stood,  and  "all  rights  of  flowage  of  any 
lands  belonging  to  us  [them],  or  either  of 
as  [them],  upon  Lake  TJmbagog,  and  also 
upon  the  Androscoggin  and  Magalloway 
rivers  and  their  tributaries,  Including,  also, 
all  right  which  we  [they]  have  to  flow  Hm 
land  of  others  by  any  of  said  dams.  Intend- 
ing hereby  to  omvey  all  right  of  flowage  of 
any  lands  in  said  county  of  Coos,  caused  by 
any  of  said  dams,  wherever  situate,  above 
or  below  said  dams,  and  however  the  right 
may  have  been  acqtdred,  whether  by  pur- 
chase, grant,  prescription,  or  oth»wlse,  to 
the  end  that  the  grantees  may  have  and  oi- 
Joy  the  same  rights  of  flowage,  and  to  ti>e 
same  extent  over  all  said  premises,  as  we 
[the  grantors]  now  have  the  right  to  enjoy." 
At  a  view  of  the  premises  by  the  jury,  tl>e 
plaintiff  called  attention  to  a  newly  dug  hole 
some  rods  from  the  river,  to  the  water  in  the 
hole,  and  to  its  height  as  compared  with  the 
level  of  the  river.  A  civil  engineer  t^rtifled 
that  water  would  percolate  through  that 
soil,  and  that  he  dug  the  hole  and  found  that 
the  water  in  it  stood  on  a  level  with  the 
stream.  To  all  this  the  defendants  excepted. 
Subject  to  exception,  the  plaintiff  testU)c3 
that  be  relied  upon  the  lowlands,  which 
could  be  cropped  without  fertilizing,  to  ke^ 
up  his  light  upland,  and  that  the  damage  to 
him  from  water  held  back  by  the  new  dam 
more  than  by  the  old  dam  was  $1,000  for  the 
six  years  prior  to  the  date  of  the  writ. 

The  defendants  excepted  to  the  following 
instructions  given  to  the  Jury:  "The  evi- 
dence apparently  shows  that  the  plaintiff's 
title  is  a  prescriptive  one;  but  this  does  not 
render  it  any  the  less  valid.  He  has  had 
such  possession  and  color  of  title  as  give 
him  a  right  to  recover  damages  if  the  defend- 
ants have  exceeded  their  legal  rlghte  in  the 
premises.  And  so  the  practical  question  for 
you  is  whether  the  defendants  have  flowed 
beyond  what  they  have  a  right  to.  The  de 
fendants  say  that  they  have  title  by  deed. 
and  also  a  prescriptive  right  to  flow  as  much 
as  they  have  flowed.  The  deed  to  them  from 
(Joe  &  Plngree  conveys  the  right  of  flowage 
by  Errol  dam.    This  means  the  right  to  flow 
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as  it  was  exercised  at  the  time  the  deed  was 
given  in  1877;  and  that  is  the  limit  of  the 
defendants'  right  as  founded  upon  the  deed." 
Instructions  were  also  given  as  to  what  was 
necessary  to  enable  the  defmdants  to  acquire 
flow  age  rights  by  prescription  as  against  the 
plaintiff.  The  charge  then  proceeded  as  fol- 
lows: "So  whether  this  OUe  is  by  deed  or  by 
prescription,  It  is  measured  by  the  extent 
of  the  use;  and,  as  there  is  no  dispute  but 
that  the  use  was  substantially  the  same  for 
more  than  20  years,  the  practical  Question 
for  you  will  be  whether  there  has  been  a 
substantial  increase  of  the  flowage  by  the 
new  dam.  The  question,  as  you  will  see,,  is 
purely  one  of  fact  for  you  to  settle.  Was 
the  flowage  for  the  6  years  just  before  March 
11,  1908,  substantially  greater  than  that 
which  the  defendants  had  claimed  and  ex- 
ercised the  right  to  the  enjoyment  of  for 
20  years?"  There  was  no  exception  to  these 
Instructions. 

Edmund  SnlliTan  and  Ooss  &  Tardivel,  for 
plaintiff.  Drew,  Jordan,  Buckley  A  Shnrt- 
leff  and  White  ft  Carter,  for  defendants. 

CHASB,  J.  There  was  no  error  in  the 
calling  of  the  attention  of  the  Jury  at  the 
Tiew  to  the  newly  dug  hole  in  the  ground  and 
the  height  of  the  water  therein,  as  compared 
with  the  height  of  the  water  In  the  rlrer, 
nor  In  the  receipt  of  the  civil  engineer's  testi- 
mony regarding  the  hole  and  the  water.  The 
height  of  the  water  in  the  plaintiff's  land,  as 
compared  with  Its  height  in  the  river,  was 
a  physical  fact  relevant  to  the  issue  on  trial, 
and  it  might  l>e  shown  by  direct  observation 
and  by  the  testimony  of  those  who  had  ob- 
served It  Concord,  eta,  Co.  ▼.  Clougb,  70 
N.  H.  627,  47  Atl.  704.  The  fact  that  the 
civil  engineer  was  permitted  to  testify  to  the 
percolating  character  of  the  soli  between  the 
bole  and  the  river  implies  that  the  court 
foun^that  he  was  qualified  to  testify  upon 
the  subject  As  there  is  nothing  in  the  case 
tending  to  show  that  there  was  any  error 
of  law  Involved  in  this  finding,  the  parties 
are  bound  by  It,  and  his  testimony  was  com- 
petent Jones  V.  Tucker,  41  N.  H.  546;  Dole 
T.  Johnson,  50  N.  H.  452.  Nor  is  the  excep- 
tion to  the  plaintliTs  testimony  concerning 
bis  damages  tenable.  Carter  v.  Thurston, 
58  N.  H.  104,  42  Am.  Rep.  584;  Foster  v. 
Foster,  62  N.  H.  532. 

It  would  seem,  from  the  manner  In  which 
the  case  was  presented  to  the  jury,  that  It 
was  not  denied  that  the  plaintiff  had  ac- 
quired a  title  by  prescription  to  the  land 
flowed,  subject  to  a  flowage  easement  ap- 
purtenant to  the  defendants'  land  at  Errol, 
on  which  their  dam  was  located.  The  ex- 
tent of  this  easement  appears  to  have  been 
the  only  question  in  dispute.  The  defend- 
ants asserted  title  to  the  easement  by  virtue 
of  the  deed  of  1877  from  Coe  ft  Pingree  to 


their  grantors,  and  also  by  prescription.  The 
only  exception  to  the  charge  related  to  the 
Interpretation  that  was  given  therein  to  the 
Coe  ft  Pingree  deed.  There  were  conveyed 
by  this  deed  the  land  on  which  the  dam  stood 
and  "all  rights  of  flowage  of  any  lands"  be- 
longing to  Coe  &  Pingree,  or  either  of  them, 
upon  Lake  Umbagog,  the  Androscoggin  and 
Magalloway  rivers  and  their  tributaries,  and 
all  right  they  had  "to  flow  the  land  of  others 
by  any  of  said  dams."  Whether  the  phrase 
"by  any  of  said  dams"  limits  the  right  of 
flowing  lands  above  the  Errol  dam,  owned 
and  retained  by  Coe  ft  Pingree,  as  well  as 
all  rights  acquired  by  them  to  flow  lands  of 
others,  might  be  doubtful  in  the  absence  of 
further  statement  But  this  description  Is 
Immediately  followed  by  the  explanation: 
"Intending  hereby  to  convey  all  rights  of 
flowage  of  any  lands  in  said  county  of  Ooos, 
caused  by  any  of  said  dams,  wherever  situ- 
ate, •  *  •  and  however  the  right  may 
have  been  acquired,"  etc.  H«re,  the  right  of 
flowing  lands  other  than  those  conveyed  is 
specifically  limited  to  that  "caused  by  any  of 
said  dams."  The  only  flowage  easement  in- 
volyed  in  the  action  is  the  one  pertaining  to 
the  dam  at  Errol,  which,  according  to  the 
case,  must  be  one  of  "said  dams"  mentioned 
in  the  deed.  The  right  of  flowage  conveyed 
In  connection  with  this  dam  or  the  land  on 
which  It  stood,  was  not  a  right  to  flow  Coe  ft 
I  Pingree's  other  lands  to  any  extent  and 
I  depth  that  it  was  possible  to  flow  them  by  a 
dam  at  Errol,  but  only  a  right  to  flow  such 
lands  to  the  extent  that  they  were  customari- 
ly flowed  by  the  existing  dam.  The  further 
explanatory  clause  is  added:  "To  the  end 
that  the  grantees  may  have  and  enjoy  the 
same  rights  of  flowage,  and  to  the  same  ex- 
tent over  all  said  premises,  as  we  now  have 
the  right  to  enjoy."  This  does  not  modify 
the  prior  explanatory  clause.  "The  same 
rights  of  flowage"  are  of  the  flowage  "caused 
by  any  of  said  dams."  These  rights  are  to 
be  enjoyed  "to  the  same  extent  over  all  said 
premises  as  we  [the  grantors]  now  have  the 
right  to  enjoy";  that  is,  by  means  of  "any 
of  said  dams." 

The  rightful  state  of  the  property  at  the 
time  of  the  execution  of  the  deed  Is  weighty 
evidence  of  the  intention  which  the  parties 
attempted  to  express  by  its  terms.  Dunklee 
▼.  Railroad,  24  N.  H.  489;  Seavey  t.  Jones, 
43  N.  H.  441;  Watson  v.  Bartlett,  62  N.  H. 
447.  Reading  the  deed  in  the  light  of  this 
evidence,  and  giving  its  terms  their  ordi- 
nary meaning,  It  appears  that  there  was  no 
wror  in  the  court's  Instructions  to  the  jury 
that  the  right  of  flowage  conveyed  by  the 
Coe  ft  Pingree  deed  was  "the  right  to  flow 
as  it  was  exercised  at  the  time  the  deed  was 
given  in  1877,"  and  that  "that  Is  the  limit 
of  the  defendants'  right  as  founded  upon  the 
deed." 
Exceptions  overruled.    All  concurred. 
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STATE  T.  TRUITT. 

(Court  of  General  Sessioiu  of  Delaware.    Kent 
Oct   26,   1906.) 

1.  Absaui,t    and    Battebt— Definitior    or 

ASBAUI,T. 

An  assault  is  any  unlawful  and  wrongful 
attempt  by  force  and  violence  to  do  injury  to 
the  person  of  another. 

[Ed.   Note. — For  cases  in  point,  see  toI.  4, 
Cent  Dig.  Assault  and  Battery,  K  1,  6&] 

2.  Rape — Absattlt  with  Ihtent  to  Rape — 
ellemekts  of  offense. 

In  order  to  authorize  a  conTiction  of  as- 
sault with  intent  to  commit  rape,  the  jury  must 
be  satisfied  lieyond  a  reasonable  doubt  that  if 
defendant  had  consummated  his  intent  he  would 
have  been  guilty  of  rape. 

[BM.  Note. — For  cases  in  point,  see  voL  42, 
Cent  Dig.  Rape,  H  15,  7&-81.] 

8.  Same — Definition. 

Rape  is  the  carnal  knowledge  of  a  woman 
atx>ve  the  age  of  10  years  against  her  will. 

[EM.  Note. — For  cases  in  point  see  voL  42, 
Cent  Dig.  Rape,  H  1-19.1 
4.  CanoNAL  Law — Evidence — Intoxioation. 

Where  a  crime  involves  a  specific  intent  and 
puipose  as  a  constituent  element  of  the  offense, 
evidence  of  defendant's  intoxication  is  competent 
on  the  question  whether,  by  reason  thereof,  de- 
fendant was  capable  of  forming  and  entertaining 
the  intent  requisite  to  constitute  the  crime. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  IS  67,  761.] 

6.  Same — Effect  of  Intoxication. 

An  intoxicated  perspn  may  be  capable  of 
premeditation  cmd  deliberation,  and,  if  he  com- 
mits a  wrongful  act  willfully  and  premeditated- 
ly  while  in  bis  drunken  condition,  he  is  as  guilty 
of  crime  as  if  he  had  been  sober. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  §  67.] 

6.  Same. 

Where  a  person  resolves  to  commit  a  crime, 
and  then  drinks  to  intoxication  and  commits  the 
same,  the  fact  of  intoxication  cannot  lessen  the 
degree  of  the  offense. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  K  65,  67.] 

7.  Same — Cbiminai.  Intent — Pbesumptions. 

Where  a  specific  intent  is  a  necessary  in- 
gredient of  the  crime,  defendant  so  long  as  he 
u  capable  of  conceiving  and  entertaining  such 
intent,  must  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  have  intended  the 
natural  and  probable  consequences  of  bis  act 

[Ed.   Note. — For  cases  in  point,  see  vol.   14, 
Cent.  Dig.  Criminal  Law,  S§  26-28.] 

8.  Same  —  Defenses  —  Dbuneenness  —  As- 
sault with  Intent  to  Rape. 

Where  defendant,  at  the  time  of  the  com- 
mission of  an  alleged  assault  with  intent  to  com- 
mit rape,  knew  what  he  was  doing,  and  was 
able  to  appreciate  the  character  of  his  act,  and 
knew  that  it  was  unlawful  and  wrongful,  his 
drunkenness  was  no  defense. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  H  65-70.] 

9.  Same — Assault  and  Batteky. 

A  person  may  be  found  guilty  of  a  mere 
assault  no  matter  how  drunk  he  was  at  the  time 
of  the  commission  of  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  §§  65-70.] 

10.  Same  —  Reasonable  Doubt  —  What  Con- 
btitdtes. 

Reasonable  doubt  as  to  the  guilt  of  one  ac- 
cused of  crime  must  be  such  a  real  and  substan- 
tial doubt  as  intelligent  and  impartial  men  might 


reasonably  entertain  upon  a  careful  eonsiden- 
tion  of  all  the  evidence,  and  must  not  be  a  Tagve, 
fanciful,  or  merely  possible  doubt 

[Ed.  Note. — For  cases  In  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  SS  1267,  1906-1922.] 

James  Irrin  Trnitt  was  Indicted  for  as- 
sault with  intent  to  rape,  and  conyicted  of 
assault. 

At  the  trial  one  Celestlne  Uto,  the  proae- 
cntlng  witness,  testified:  That  on  tbe  5tb 
day  of  July,  1905,  between  8  and  9  o'clock 
in  tbe  evening,  while  she  was  driving  tran 
her  home  to  the  town  of  Marydel,  she  saw 
a  person  lying  across  the  road,  and  stopped 
her  horse,  got  out,  and  told  the  person  (who 
proved  to  be  the  defendant  Trnitt,  whom 
she  knew)  to  get  over  onto  the  side  of  tbe 
road,  as  he  was  in  danger,  if  he  remained 
where  he  was,  of  being  run  over.  TMiat  after 
she  had  induced  Trultt  to  move  from  his  posi- 
tion to  the  side  of  tbe  road  she  told  him  that 
when  she  came  back  from  Marydel,  she  would 
take  him  home  in  her  dearborn.  Shortly 
thereafter  she  came  back  and  stopped,  and 
Trultt  got  Into  the  wagon  and  sat  on  the  board, 
which  formed  tbe  seat  of  the  dearborn,  be- 
side Mrs.  Lito,  tbe  prosecuting  witness.  That 
she  talked  with  him  and  urged  him  to  be- 
come a  better  man,  as  she  had  observed  that 
he  had  been  drunk  on  several  occasions.  That 
he  spoke  to  ber  rather  encouragingly  along 
that  line,  telling  her  that  he  believed  In  God, 
etc.,  until  they  had  passed  by  several  houses 
along  tbe  road  and  were  approaching  a  road, 
which  crossed  the  one  upon  which  they  were 
traveling,  near  a  woods,  when  he  asked  her 
If  she  was  going  to  drive  up  this  road  to  her 
son-ln-law'a  house.  She  told  him  that  she 
was  not,  but  was  going  to  drive  on  home 
That  he  thereupon  grabbed  her  aronnd  the 
waist  with  his  arm  and  made  an  Indecent 
proposal  to  her,  which  she  refused  and  re- 
sented. That  he  then  threw  her  down  in  the 
bottom  of  the  dearborn,  and  in  her  efforts 
to  free  herself  from  him  the  seat  was  npaet 
and  was  thrown  across  her,  with  the  phson- 
er's  weight  resting  upon  the  same.  That 
she  screamed,  but  as  nol}ody  was  apparently 
within  hearing,  she  asked  him  to  let  her  op 
from  under  the  seat,  as  It  was  hurting  hec, 
and,  when  he  did  so,  quick  as  a  flash  she 
Jumped  from  the  dearborn  and  started  run- 
ning down  the  road  towards  her  home.  Tbat 
the  prisoner  jimiped  out  and  ran  after  her, 
and  overtook  her  a  short  distance  down  the 
road,  and  threw  her  down  in  the  grass  along- 
side of  the  road,  where  she  continued  to  strug- 
gle with  him  and  screamed.  That  he  put  his 
hand  over  her  mouth  and  told  her  that  'C  she 
did  not  keep  still,  he  would  kill  her.  That 
she  told  him,  if  he  killed  her,  he  wonld  have 
to  pay  the  penalty  by  being  killed  himself,  and 
he  said  he  did  not  care  If  he  was,  that  be  was 
going  to  have  what  he  was  after.  That  about 
that  time  she  saw  a  man  come  along  the  road 
(whom  she  thought  to  be  a  Mr.  Luff,  but  who 
proved  to  be  a  Mr.  Betton,  whom  she  did  not 
know,  but  who  lived  near  and  bad  beard  ha 
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scream),  and  sbe  called  to  him  several  times 
for  help.  That  he  did  not  heed  her  at  first, 
but  finally  came  to  her  assistance,  when  she 
Jumped  np  and  ran  home,  a  distance  of  about 
two  miles;  her  horse  having  In  the  meantime 
gone  on  ahead  of  her  and  being  home  when 
she  arrived  there. 

The  witness  Betton  testified:  That,  when 
be  approached  the  prosecuting  witness  at  the 
side  of  the  road,  the  defendant,  Tmltt,  ran  at 
bim,  cursed  him,  and  told  him  he  would  fix 
blm.  The  witness  thereupon  struck  the  de- 
fendant, knocking  him  down,  and  then  Jump- 
ed upon  him  and  struck  him  twice,  when  the 
defendant  said:  "Do  not  strike  me  any 
more.  This  Is  only  poor  Tmltt"  That  he 
thereupon  desisted  and  let  Trultt  go. 

The  husband  of  the  prosecuting  witness 
testified  that,  when  she  arrived  at  home,  sbe 
was  bruised  on  the  arm  and  sfde  of  the  neck ; 
tbat  her  hair  was  down,  and  that  she  was 
very  much  excited;  and  that  sbe  related  to 
bim  the  facts  of  the  assault  made  upon  her 
by  the  defendant 

The  defendant  did  not  deny  that  be  com- 
mitted the  assault  but  stated  tbat  he  bad 
drunk  a  quart  of  apple  brandy  during  the  day 
of  the  alleged  assault  (July  5th)  and  was  so 
drunk  tbat  evening  tbat  be  did  not  know  any- 
thing about  the  matter  of  the  assault,  or  any- 
thing else  that  happened.  Several  other  wit- 
nesses testified  to  the  defendant's  drunken 
condition  during  the  day  and  evening  of  July 
Sth,  and  one  witness  testified  that  in  his 
opinion  the  defendant  was  so  drunk  tbat  he 
did  not  know  what  he  was  about  There  was 
also  testimony  to  the  effect  that  the  character 
of  the  defendant  for  peace  and  good  order  was 
good. 

Argued  before  LORB,  O.  J.,  and  GRUBB 
and  PBNNHWILL,  JJ. 

Robert  H.  Richards,  Atty.  Gen.,  and  Daniel 
O.  Hastings,  Dep.  Atty.  Gen.,  for  the  State. 
Alexander  M.  Daly,  for  defendant 

PENNBWILL,  J.  (charging  Jury).  The 
prisoner  at  the  bar,  Joseph  Irvin  Trultt  is 
charged  In  this  indictment  with  having  com- 
mitted, on  the  Sth  day  of  July  of  the  pres- 
ent year,  an  assault  upon  one  Celestine  Lito, 
with  intent  her,  the  said  Oelestlne  Lito,  to 
ravish  and  carnally  know.  This  indictment 
Is  based  npon  a  statute  of  this  state,  which 
provides  "that  if  any  person  shall,  with  vio- 
lence, assault  any  female  with  intent  to  com- 
mit rape,  such  person  shall  be  deemed  guilty 
of  felony,"  etc.  And  the  charge  embraces, 
as  you  have  doubtless  observed,  not  only  an 
assault  but  also  the  intent  to  commit  rape. 

An  assault  is  any  unlawful  and  wrongful 
attempt  by  force  and  violence  to  do  injury  to 
the  person  of  another,  and  you  may  find 
the  prisoner  at  the  bar  guilty  of  an  assault 
simply,  if  the  evidence  shall  Justify  such  a 
finding.  In  order  to  find  the  prisoner  guilty 
In  manner  and  form  as  he  stands  indicted 
(that  is,  guilty  of  an  assault  with  Intent  to 
commit  rape),  you  must  be  satisfied  beyond 


a  reasonable  doubt  that  if  the  prisoner  had 
consummated  bis  intent  (that  is,  accomplished 
his  purpose)  he  would  have  been  guilty  of 
rat>e.  It  Is  tberefore  necessary  for  us  to  tell 
you  briefly  what  constitutes  the  crime  of 
rape.  It  has  been  defined  by  this  court  to 
be  the  carnal  knowledge  of  a  woman,  above 
the  age  of  10  years,  against  her  will ;  and  If 
you  believe  that  the  prisoner  not  only  com- 
mitted the  assault  alleged  in  the  indictment 
but  that  he  intended  at  the  time  to  commit 
the  crime  of  rape,  you  should  find  him  guilty 
in  manner  and  form  as  be  stands  indicted. 

We  have  been  asked  by  the  counsel  for  the 
defendant  to  Instruct  you  as  to  the  effect  of 
drunkenness  as  a  defense,  where  the  charge 
embraces  a  specific  intent;  and  we  think  the 
law  upon  this  question  has  been  very  correct- 
ly and  clearly  stated  by  the  court  in  the  case 
of  State  V.  Dl  Gugllelmtf,  4  Pennewlll,  336, 
55  Atl.  350.  Judge  Grubb,  In  charging  the 
Jury  in  that  case,  said:  "Although  voluntary 
intoxication  constitutes  neither  excuse  for  nor 
palliation  of  crime,  yet  in  cases  where  a  spe- 
cific or  particular  Intent  and  purpose  is  an  es- 
sential or  constituent  element  of  the  offense, 
intoxication,  even  though  voluntary,  becomes 
a  matter  for  consideration,  and  is  competent 
evidence  on  the  question  whether,  by  reason 
thereof,  the  defendant  was  capable  of  form- 
ing or  entertaining  such  an  Intent  or  purpose 
at  the  time  the  act  was  perpetrated.  Evi- 
dence of  intoxication,  however,  should  always 
be  received  with  great  caution,  and  carefully 
examined,  in  connection  with  the  other  prov- 
en circumstances.  A  person  who  is  Intoxi- 
cated may  be  capable  of  premeditation  and 
deliberation,  and  a  drunken  man  who  com- 
mits a  wrongful  act  willfully  and  premedi- 
tatedly  Is  an  guilty  In  the  eyes  of  the  law  as 
If  he  had  been  sober.  If  a  person  resolves 
to  commit  a  crime,  and  then  drinks  to  in- 
toxication and  commits  the  act  the  fact  of 
Intoxication  cannot  lessen  the  degree  of  the 
offense,  because  he  specifically  Intended  to 
commit  it  When  the  specific  Intent  is  a 
necessary  ingredient  of  the  crime,  so  long 
as  the  defendant  Is  capable  of  conceiving  and 
entertaining  the  design,  be  must  be  presum- 
ed, in  the  absence  of  proof  to  the  contrary, 
to  have  intended  the  natural  and  probable 
consequences  of  bis  act" 

If  you  believe  from  the  evidence  that  the 
prisoner,  at  the  time  of  the  commission  of  the 
alleged  offense,  knew  what  he  was  doing,  and 
was  able  to  appreciate  the  character  of  his 
act  and  knew  it  was  unlawful  or  wrongful, 
his  drunkenness  would  be  no  defense.  All  we 
have  said  to  you  about  intoxication  or  drunk- 
enness has  reference  only  to  the  Intent  to 
commit  the  rape,  and  does  not  apply  in 
any  manner  to  the  charge  of  assault,  because 
that  does  not  embrace  any  specific  Intent 
Therefore,  no  matter  how  drunk  the  person 
may  have  been  at  the  time,  you  may  find 
him  guilty  of  assault  only,  provided  the  evi- 
dence in  this  case  sliall  warrant  you  in  so 
finding. 
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In  this  case  you  may  find  any  one  of  three 
verdicts.  If  you  should  believe  that  the  pris- 
oner at  the  bar  did  not  commit  the  assault  at 
all,  your  verdict,  of  course,  should  be  not 
guilty.  If  you  believe  that  he  did  commit  the 
assault  alleged,  but  are  not  satisfied  that  he 
Intended  to  ravish  or  rape  the  prosecuting 
witness,  yoiu:  verdict  should  be  not  guilty  in 
manner  and  form  as  he  stands  Indicted,  but 
guilty  of  assault  only;  and  if  you  should  be- 
lieve that  be  not  only  committed  the  assault, 
but  tliat  it  was  his  intent  at  the  time  to  rav- 
ish or  rape  the  prosecuting  witness,  yonr 
verdict  should  be  guilty  In  manner  and  form 
as  he  stands  indicted.  If,  after  carefully 
considering  all  the  evidence  In  this  case,  yon 
entertain  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  that  doubt  should  inure  to  his 
benefit,  and  your  verdict  should  be  not  guilty. 
But  we  say  to  you  that  such  a  doubt  must 
not  be  a  vague,  fanciful,  or  merely  possible 
doubt,  but  such  a  real  and  substantial  doubt 
as  intelligent  and  impartial  men  may  rea- 
sonably entertain  upon  a  careful  considera- 
tion of  all  the  evidence  in  the  case. 

Verdict:  Not  gruilty  in  manner  and  form  as 
he  stands  indicted,  bnt  guilty  of  assault  only. 


GREEN  T.  COUNCIL  OF   NEWARK. 

(Superior  Court  of  Delaware.    New  Castle. 
March  10,  1905.) 

1.  MUiaCIPAI.  COBFOBATIONS — TOBTS — DEFECT- 
IVE   SlOEWALKB — COITTBIBUTORY    NEOUGENCE 

— QuEsnoiTS  iroB  Jubt. 

In  an  action  against  a  city  for  injuries 
to  a  pedestrian  caused  by  falling  on  a  defective 
footway  or  crossing,  whether  plaintiff  was  guilty 
of  contributory  negligence  held,  under  the  evi- 
dence, a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.   Dig.  Municipal  Corporations,  |  1754.] 

2.  Saue— DxrriEB  of  Monioipamtt. 

It  is  the  duty  of  municipal  corporations  to 
keep  streets  or  highways  in  a  reasonably  safe 
condition  for  the  use  of  travelers. 

(Eid.  Note. — For  eases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  1612.] 

8.  Same— Pbesumptions  by  Tbaveleb. 

In  the  absence  of  Imowledge  to  the  contrary, 
a  traveler  on  a  street  may  presume  that  it  is 
in  a  safe  condition,  and  need  not  look  out  or 
search  for  holes  or  obstmetions. 

(Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporatioos,  S§  1073, 
167&] 

4.  Same— Duty  or  Tbaveleb— Avoidance  or 
Injury. 

Where  a  traveler  on  a  street  has  knowledge 
of  the  existence,  nature,  and  character  of  any 
obstruction  or  danger,  he  must  look  out  for  such 
obstruction,  and  take  all  such  precautions  to 
avoid  injury  as  an  ordinarily  prudent  person 
would  take  under  such  conditions,  and  if  he 
carelessly  incurs  risk,  and  is  injured  thereby,  he 
cannot  recover  against  the  city  for  his  iniuries, 
although  the  city  authorities  were  also  negligent. 
[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  1677.] 

5.  Same— Neoliqenck  of  Defendani^Bub- 
DEN  OF  Proof. 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  crossing  or  footway,  Uis 


burden  is  oa  plaintift  to  prove  defendant's  negli- 
gence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  |  1725.] 

a  Evidence — Weiokt  of   CoNnjomro   Tes- 
timony. 

Where  testimony  la  conflicting,  the  jury 
sbonld  reconcile  It,  if  they  can,  and,  if  not, 
they  should  give  credit  to  those  witnesses  who^ 
from  their  intelligence,  tmthfulness,  impartiality, 
and  opportunity  of  knowledge,  are  moat  entitled 
to  credit  under  all  the  facts  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  toL  20^ 
Cent  Dig.  Evidence,  !S  2424,  2^7.] 

7.  Damages — Personal  Injuries — ^Amount. 

The  measure  of  damages  for  personal  in- 
juries Is  such  an  amount  as  will  reasonably  com- 
pensate plaintiff  for  expenses  incurred  in  treat- 
ing his  Injuries,  for  bodily  pain  and  suffering, 
for  loss  of  wages  incurred  in  the  past,  and  for 
such  permanent  disability  to  earn  a  living  in 
the  future  as  may  be  the  result  of  the  injuries 
complained  of.    * 

[Ed.  Note. — For  cases  in  noint,  see  vol.  15, 
Cent  Dig.  Damages,  {{  222-£i9.] 

Action  by  Joseph  L.  Green  against  the 
Council  of  Newark.    The  jury  disagreed. 

Action  on  the  case  to  recover  damages  al- 
leged to  have  been  sustained  by  plaintiff  <hi 
Novemt>er  11,  1908,  by  being  caught  and 
thrown  upon  a  footway  or  crossing  on  Chapel 
street.  In  the  town  of  Newark.  Plalntifr 
claimed  that  said  defective  footway  was  al- 
lowed to  be  and  remain  in  such  condition 
through  the  negligence  of  the  defendant 

The  plaintiff  testified  concerning  the  ac- 
cident and  his  knowledge  of  the  locality  and 
condition  of  the  stone,  and  also  as  to  his 
injuries,  as  follows:  "Q.  What  happened  to 
yon  on  the  night  of  November  11,  1903,  If 
anything?  A.  I  fell  on  a  loose  flagstone  on 
Chapel  street.  In  Newark,  In  this  county, 
and  crippled  my  back.  Q.  Tell  the  court  and 
the  jury  how  this  accident  happened.  A. 
Well,  I  was  going  up  to  my  son's  store — ho 
bad  a  little  store  on  the  comer — to  my  home, 
and  was  walking  along  with  my  little  boy 
seven  years  old  alongside  of  me,  and  I  wait 
across  this  street  with  my  boy  along  close  by 
me.  I  was  walking  along  as  I  always  do 
ordinarily,  as  any  ordinary  man  would;  and 
I  stepped  on  the  edge  of  this  loose  flagstone, 
and  It  tilted  with  me,  and  my  foot  went  down 
between  it,  and  it  caught  that  foot,  and  I 
made  the  other  step,  and  It  went  from  under 
me  and  throwed  me  on  my  back.  Q.  Was 
this  stone  lighted  by  any  street  lamp?  A. 
There  was  a  street  lamp  right  below  It,  but 
there  was  a  tree  that  stood  between  the  light 
and  the  stone,  and  It  made  a  kind  of  shade 
over  the  stone — a  shadow.  Q.  Tell  the  court 
and  the  Jury,  now,  the  condition  of  that  stone 
at  that  time.  A.  Well,  the  stone  appeared 
that  It  laid  on  a  pivot  Sometimes  that  stone 
would  be  apparently  placed  so  that  It  did 
not  rock  much,  and  other  times  it  went  that 
way.  (Witness  indicates  a  rocking  motion.) 
Q.  How  long  had  you  known  of  this  stone 
beln^  In  that  loose  condition?  A.  For  two 
years.  Q.  In  what  condition  was  that  stone 
the  last  time  you  noticed  it  prior  to  the  time 
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of  the  accident?  ▲.  Well,  It  appeared  to  be 
pretty  solid.  Q.  Knowing  this,  will  you  ex- 
plain to  the  Jury  Juat  how  you  approached  the 
stone  to  cross  it  that  night?  A.  Well,  I  knew 
that  the  stone  was  a  dangerous  place  at  times, 
and  I  always  looked  for  It,  which  any  man 
would  that  knew  the  stone  to  l>e  in  that  con- 
dition; and  I  came  up  there,  walking  slow, 
with  my  little  boy  alongside  of  me,  and  of 
course  this  shadow  of  the  tree  was  there, 
and  I  stepped  on  this  stone;  and  the  la^  time 
I  had  noticed  It,  It  was  up  close  together, 
and  this  time  it  was  far  enough  apart  just 
to  let  my  foot  go  between  it  Did  you  look 
at  the  stone  to  see  If  It  was  flat  or  otherwise 
before  yon  crossed  It?  Yes,  sir;  but  I  could 
not  tell,  for  this  shade  that  was  over  It.  how 
It  was  laying.  Q.  What  happened  to  you 
after  this  accident?  A.  I  lay  there  and  tried 
to  get  up,  and  could  not  do  it  until  help 
came  and  gathered  me  up  and  taken  me  in 
the  house.  Q.  Then  what  did  yon  do?  A. 
They  sent  for  the  doctor.  Q.  Did  it  cause 
yon  pain?  A.  Serere  pain.  Q.  Explain  to 
the  court  and  the  Jury  the  character  of  the 
pain.  A.  It  was  right  across  the  small  of  my 
badL  Q.  How  long  did  that  pain  continue? 
A.  Until  the  doctor  came  and  injected  some- 
thing in  my  back  that  eased  It  at  the  present 
time,  and  then  they  carried  me  to  bed.  Then 
I  suffered  severe  for  weeks.  Q.  How  long 
were  you  in  bed?  A.  Between  four  and  five 
weeks.  Q.  Then  did  you  go  about  your  work? 
A.  No,  sir;  went  around  my  room  for  quite 
awhile  before  I  was  able  to  go  downstairs. 
Q.  Then  how  soon  did  you  return  to  your 
work?  A.  I  did  not  return  to  my  business 
until  November,  1904.  Q.  What  business  Is 
that?  A.  My  business  I  am  at  now  is  frame 
making  in  the  paper  mill.  Q.  What  wages 
do  you  get  now?  A.  One  dollar  and  twenty- 
five  cents  a  day.  Q.  How  long  were  you  dis- 
abled from  working  at  all?  A.  A  year,  all 
but  about  five  weeks.  Q.  What  wages  did 
you  make  during  those  five  weeks?  A.  Five 
dollars  a  week.  Q.  And  that  amounted  to 
how  much?  A.  Twenty-flve  dollars.  Q.  Why 
did  you  discontinue  that  work?  A.  It  was 
climbing  in  and  out  the  wagon,  and  I  could 
not  stand  it  Q.  What  kind  of  work  was  it? 
A.  Driving  a  huckster  wagon,  and  getting  In 
and  out  the  wagon  was  too  much  for  me.  Q. 
Tben  you  were  Idle  untl]  when?  A.  Novem- 
ber 3d.  Q.  Was  that  because  of  disability  or 
Inability  to  work  following  this  injury?  A. 
There  was  nothing  that  I  could  do.  Q.  So 
that  you  were  out  of  work  from  November 
11,  as  I  understand,  1903,  nntll  November  3, 
1904?  A.  Tea,  sir.  Q.  A  year  lacking  one 
week?  A.  Yes,  sir.  Q.  Excepting  that  week, 
what  was  the  loss  to  you  in  wages  as  a  black- 
smith for  the  51  weeks?  A.  That  would  be 
about  $510.  Q.  But  during  that  time  you  say 
you  received  In  wages  $25?  A.  Yes,  sir.  Q. 
And  since  November  3d  you  have  been  mak- 
ing, as  I  imderstand  you,  $1.26  a  day,  mak- 
ing how  much  per  week?    A.  Seven  dollars 


and  fifty  cents  per  week.  Q.  Which  Is  a  loss 
of  $2.50  per  week  from  November  3d  to  this 
time?  A.  Yes,  sir.  Q.  Do  you  know  your 
expenses  in  the  way  of  doctor's  bill,  medicine, 
etc.,  or  nursing?  A.  Well,  my  wife  she  did 
the  nursing,  and  as  for  the  doctor's  bill  I 
cannot  say.  He  did  not  send  me  my  bill 
alone,  as  I  owed  blm  another  bill  for  tending 
my  wife.  Q.  Are  you  able  to  return  to  your 
business  as  a  blacksmith?  A.  No,  sir;  and 
don't  think  I  ever  will  be  for  the  way  I  suf- 
fer with  my  back.  Q.  Did  your  trade  as  a 
blacksmith  furnish  you  with  steady  work? 
A.  Yes,  sir.  Q.  Does  your  present  occupa- 
tion furnish  yon  with  the  same  probability 
of  steady  work  and  employment?  A.  I  sup- 
pose so.  If  I  am  able  to  stand  It  Q.  How  old 
are  you?  A.  I  was  bom  in  1861.  Q.  That 
would  make  yon  54  years  old?  A.  Yes,  sir. 
Q.  In  what  month  were  you  born  in  1851  ?  A. 
September  25th.  Q.  Do  you  know  whether 
or  not  the  council  of  Newark  or  any  of  Its 
officers  knew  of  the  condition  of  this  stone 
prior  to  your  accident?  A.  No,  sir;  I  don't 
know  of  my  personal  knowledge.  Q.  Is  the 
stone  In  the  same  condition  now  that  It  was 
at  the  time  of  the  accident?    A.  No,  sir." 

Other  witnesses  testified  on  behalf  of 
plaintiff,  corroborating  his  testimony  as  to 
the  insecure  condition  of  the  footway  or 
Stone  in  question,  and  that  It  had  continued 
in  such  condition  for  a  year  or  more  prior  to 
the  accident  to  the  plaintiff ;  one  witness  testi- 
fying that  by  reason  of  the  rocking  motion  of 
the  stone  she  had  slipped  and  come  near 
falling.  There  was  also  testimony  to  the 
effect  that  the  defendant  town  council  had 
been  notified  of  the  defective  condition  of  the 
crossing  six  months  prior  to  the  accident 

Argued  before  LOBE,  0.  3.,  and  PENNE- 
WILL  and  BOYCB,  W. 

Josiah  Marvel,  for  plaintiff.  Cbas.  B. 
Evans  and  J.  Harvey  Whiteman,  for  de- 
fendant 

The  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  actual  and  con- 
structive knowledge  of  the  defects  alleged  to 
have  caused  the  injury,  having  crossed  over 
the  particular  crossing  three  or  four  times 
dally  for  several  years  before  the  accident, 
knew  where  the  stone  was,  knew  of  Its  de- 
fective condition,  but  nevertheless  stepped 
upon  it;  that  he  was  therefore  guilty  of 
contributory  negligence,  and  could  not  re- 
cover. 

LORE,  C.  J.  For  the  purposes  of  this  non- 
suit, we  are  only  to  determine  now  whether 
there  is  any  evidence  to  go  to  the  Jury  to 
show  that  the  plaintiff  exercised  reasonable 
care  and  caution  with  the  knowledge  with 
which  he  is  affected.  While  we  do  not  at- 
tempt to  pass  upon  the  merits  of  the  case  or 
upon  plaintlflrs  right  to  recover,  or  anything 
of  that  kind — that  being  for  the  Jury— yet  it 
does  occur  to  the  court  that  there  is  seme 
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evidence  to  go  to  the  Jury  as  to  the  degree  of 
caution  with  which  the  plaintiff  approached 
that  stone,  with  the  knowledge  with  which  he 
was  affected,  and  that  therefore  It  is  a  ques- 
tion for  the  Jury,  and  that  we  ought  not  to 
talce  it  away  from  the  Jury.  We  therefore  re- 
fuse to  grrant  the  nonsuit 

LORE,  C.  J.  (charging  the  Jury) :  Joseph 
L.  Green,  the  plaintiff  in  this  action,  seeks  to 
recover  from  the  council  of  Newark,  a  munici- 
pal corporation  of  this  state,  the  defendant, 
damages  which  he  alleges  he  sustained  on  the 
11th  day  of  November,  1903,  by  being  caught 
and  thrown  upon  a  footway  or  crossing  oh 
Chapel  street.  In  the  town  of  Newark,  which 
he  alleges  was  caused  by  the  negligence  of  the 
defendant  The  plaintiff  claims  that  on  the 
evening  of  the  day  named,  while  be  and  his 
little  boy,  in  the  exercise  of  due  care,  were 
walking  upon  the  stone  footway  of  the  cross- 
ing on  Chapel  street,  one  of  the  stones  of  the 
footway  which  was  unsafely  bedded  turned, 
threw  the  plaintiff  down,  and  so  injured  him 
In  his  back  and  otherwise  that  for  nearly  a 
year  he  was  unable  to  work,  and  that  he  still 
suffers  therefrom ;  that  the  crossing  was  In  a 
dangerous  condition  at  the  time  of  the  acci- 
dent, and  had  been  so  dangerous  for  a  long 
time  t>efore ;  that  the  defendant  knew  of  such 
condition  and  negligently  permitted  It  to  con- 
tinue. The  defendant,  on  the  other  band; 
claims  (1)  that  the  footway,  at  the  time  of  the 
accident,  was  in  a  reasonably  safe  condition ; 
(2)  that,  even  If  it  was  tn  a  dangerous  condi- 
tion, the  plaintiff  was  fully  acquainted  there- 
with and  negligently  took  the  risk  of  using  it 
as  he  did. 

There  are  no  difficult  or  contested  questions 
of  law  in  this  case.  It  Is  our  duty,  however, 
under  the  prayers  of  the  respective  parties 
to  the  action,  to  Instruct  you  as  to  certain 
principles  of  law  that  bear  upon  the  case. 
We  have  been  asked  by  the  counsel  for  the 
defendant  to  instruct  you  to  return  a  verdict 
for  the  defendant  This  we  decline  to  do. 
We  consider  that  the  case  should  be  de- 
termined by  the  Jury  upon  the  evidence  sub- 
mitted, and  under  the  charge  of  the  court 

It  is  not  denied  that  Newark  is  an  incor- 
porated town  of  this  state,  and  that  the  coun- 
cil of  Newark,  the  defendant  had  full  Juris- 
diction and  control  of  the  streets  and  cross- 
ings of  the  said  town  at  the  time  of  the  ac- 
cident, and  that  Chapel  street  was  one  of 
the  said  streets  and  a  public  highway  of  this 
county.  Such  streets  or  highways  are  for 
the  use  of  the  public,  and  for  the  public  con- 
venience. It  is  the  duty  of  the  persons  hav- 
ing oontrol  of  them  to  keep  them  In  a  reason- 
ably safe  condition,  free  from  holes,  pits,  or 
other  obstructions,  so  that  they  may  be  safe 
for  the  traveler,  on  foot  or  otherwise,  who 
may  use  them  in  a  lawful  and  careful  man- 
ner. In  the  absence  of  any  knowledge  to  the 
contrary,  the  traveler  may  presume  that  such 
streets  or  highways  are  in  such  safe  condition. 


and  in  such  case  he  is  not  bound  to  look  out 
or  search  for  boles  or  other  obstructions. 

On  the  other  band,  if  the  traveler  Iiai 
knowledge  of  existence,  nature,  and  char- 
acter of  any  obstruction  or  danger,  be  is 
put  upon  his  guard,  and  must  look  out  for 
such  obstruction,  and  take  all  such  precau- 
tions to  avoid  injury  therefrom  as  an  ordi- 
narily prudent  person  would  take  under  such 
conditions.  His  care  and  precaution  should 
be  in  Just  proportion  to  the  measure  of  his 
knowledge.  If,  knowing  the  danger,  be  care- 
lessly incurs  risk  and  is  injured  thereby,  be 
may  not  hold  others  accountable  for  the  re- 
sults of  his  own  negligence,  even  though  soch 
others  may  have  been  Jointly  negligent  with 
blm.  The  right  of  the  plaintiff  to  recover  in 
this  action  is  founded  upon  the  n^llgence  of 
the  defendant  If  there  was  no  negligence  on 
the  part  of  the  defendant,  there  can  be  no  re- 
covery. The  burden  of  proving  such  negli- 
gence rests  upon  the  plaintiff. 

In  reaching  your  verdict  you  are  to  be  gov- 
erned by  the  law  as  we  have  stated  it  in  this 
charge.  If  you  should  be  satisfied  from  the 
evidence  that  at  the  time  of  the  accident  the 
footway  or  crossing  in  question  was  in  a  dan- 
gerous condition,  although  known  by  the 
plaintiff  so  to  be,  yet  that  the  plaintiff  was 
injured  in  crossing  the  footway  while  using 
such  reasonable  care  as  the  conditions  de- 
manded (that  is,  wlthoat  neglig;ence  on  his 
part),  year  verdict  should  be  for  the  plain- 
tiff, provided  the  defendant  had  actual  or 
constructive  knowledge  of  such  dangrerous 
condition.  Should  the  evidence,  however,  sat- 
isfy you  that  the  footway  was  then  in  a  dan- 
gerous condition,  and  known  to  the  defendant 
to  be  so,  but  that  the  plaintiff  was  entirely 
familiar  with  such  condition,  and  with  such 
knowledge  carelessly  and  negligently  saw  fit 
to  use  that  crossing,  and  was  thereby  Injured, 
your  verdict  should  be  for  the  defendant  In 
such  case  the  plaintiff  would  be  guilty  of  con- 
tributory negligence  and  may  not  recover,  as 
the  law  will  not  attempt  to  measure  the  ex- 
tent of  each  one's  contribution  to  the  ac- 
cident If  you  should  find  that  at  the  time 
of  the  accident  the  footway  was  in  a  reason- 
ably safe  condition,  your  verdict  should  be 
for  the  defendant 

Where  testimony  is  conflicting,  as  in  this 
case,  the  Jury  should  reconcile  such  testi- 
mony. If  they  can;  but,  if  they  cannot  so  recon- 
cile it  they  should  give  credit  to  those  wit- 
nesses whose  apparent  intelligence,  truthful- 
ness, impartiality,  and  opportunity  of  know- 
ing the  facts  about  which  they  speak,  moot 
entitle  them  to  credit,  taking  into  considera- 
tion all  the  facts  and  surroundings  of  the 
case.  Your  verdict  shoold  be  based  upon  a 
careful  consideration  of  all  the  testimony, 
and  for  either  the  plaintiff  or  defendant,  as 
you  may  deem  Just 

Should  your  verdict  be  for  the  plaintiff.  It 
should  be  for  such  an  amount  as  would  rea- 
sonably compensate  him  for  expenses  Incurred 
in  treating  his  injuries,  for  bis  bodily  pain 
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and  rafferlng.  for  loss  of  wages  Incurred  In 
the  past,  and  for  such  permanent  disability 
to  earn  a  living  In  the  future  as  may  be  the 
result  of  the  Injuries  sustained  by  him  In  the 
accident  set  out  in  the  declaration. 

The  jury  disagreed. 


STATE  T.  NILES. 

(Supreme    Court    of    Vermont    Franklin. 
Jan.  29,  1006.) 

1.  Game— STATtnoBT  Pbovisions. 

Acts  1896.  p.  74,  No.  94,  as  amended  by 
Acts  1898,  p.  84,  No.  108,  prohibiting  the  killing 
or  possession  of  deer  d':ring  the  closed  season 
and  the  hunting  or  capturing  of  deer  by  certain 
methods  during  the  open  season,  making  the 
possession  of  deer  during  the  closed  season  pre- 
sumptive evidence  of  guilt,  and  further  regu- 
lating the  hunting  and  shipment  of  deer,  is  not 
whotiv  repealed  as  to  nonresidents  by  Acts  1904, 
p.  167,  No.  128,  providing  for  the  granting  of 
bunting  licenses  to  nonresidents,  regulating  in 
certain  particulars  the  exercise  by  nonresidents 
of  the  privilege  of  hunting  and  shipping  game, 
and  repealing  such  acts  and  parts  of  acts  as 
are  inconsistent  therewith,  but  Is  only  repealed 
in  so  far  as  It  is  inconsistent  with  the  later 
statute.  In  other  respects,  nonresidents  must 
conform  to  its  provisions,  and  are  subject  to  the 
penalties  and  presumptions  therein  prescribed. 

2.  Same— Natube  oe  Pbopebtt. 

No  one  can  acquire  an  absolute  property  in 
animals  fene  naturae,  but  the  ownership  of 
such  animals  Is  at  most  a  qualified  one,  and 
belongs  to  all  the  people  of  the  state  in  common. 
[E3d.  Note. — For  cases  In  point,  see  voU  2, 
Cent  Dig.  Animals,  (  3.] 

8.  CoRBxrrDTioNAi,  Law— Equai.  Pkotectiow 
or  Laws— DiBOBiMiNATioNs— JuBTinoATioN. 
Acts  1896,  p.  74,  No.  94,  as  amended  by 
Acts  1898,  p.  84,  No.  103,  prohibits  any  person, 
except  In  the  open  season,  from  killing  a  wild 
deer  or  having  such  a  deer  in  his  possession,  im- 
poses a  fine  of  $100  for  killing  more  than  one 
deer  during  the  open  season,  and  requires  one 
transportine  deer  to  have  the  carcass  open  to 
view,  tagged,  and  plainly  labeled  with  his  name. 
Acts  1904,  p.  167,  No.  128,  providing  for  the 
granting  of  bunting  licenses  to  nonresidents  on 
the  payment  of  a  fee,  repeals  the  act  of  1896  as 
to  nonresidents,  in  so  tar  as  it  is  in  conflict 
therewith,  and  permits  a  licensed  nonresident  to 
transport  the  carcass  of  a  deer  by  merely  having 
a  coupon  attached  thereto,  and  authorizes  the 
imposition  of  a  lesser  fine  than  $100  on  a  non- 
resident for  unlawfully  having  deer  in  his  pos- 
session. A  resident  is  not  required  to  have  a 
license  in  order  to  be  entitled  to  hunt  deer. 
Held,  that  the  discriminations  in  favor  of  a 
nonresident  are  justified  by  the  fact  that  the 
nonresident,  having  paid  for  and  obtained  a 
license,  acquires  a  qualified  property  in  the  car- 
cass of  the  animal,  while  the  resident,  who 
bunts  without  a  license,  acquires  no  such  prop- 
erty, and  consequently  the  legislation  does  not 
infriuKe  the  equality  clause  of  Const.  U.  S. 
Amend.  14. 

Exceptions  from  Franklin  County  Court 

Calvin  B.  Nlles  was  Informed  against  for 
having  in  his  possession  wild  deer  In  the 
closed  season.  There  was  a  judgment  over- 
ruling a  demurrer  to  the  indictment,  and  re- 
spondent excepted.    Judgment  affirmed. 

Argued  before  ROWEIX^  C.  J.,  and  TY- 
LER, MUNSON,  START,  WATSON,  HASEL- 
TOX,  and  POWERS,  JJ. 

Lee  S.  Tlllotson,  for  plaintiff.  Warren  R. 
Austin,  State's  Atty.,  for  the  State. 


START,  J.  The  respondent  demurs  to 
the  information  wherein  he  is  charged  with 
the  offense  of  having  in  his  possession  two 
wild  deer  during  the  closed  season  for  bunt- 
ing, and  with  taking  wild  deer,  contrary  to 
the  provisions  of  No.  94,  p.  74,  of  the  Acts  of 
1896,  as  amended  by  No.  108,  p.  84,  of  the 
Acts  of  1898,  and  insists  that  by  No.  128,  p. 
167,  of  the  Acts  of  1904,  nonresidents  of  this 
state  are  exempt  from  the  penalties  provided 
for  by  the  act  of  1896,  and  that  he  is  there- 
by discriminated  against  In  contravention  of 
his  rights  under  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  He 
claims  that  by  No.  128,  p.  167,  of  the  Acts  of 
1904,  a  resident  of  this  state  is  unlawfully 
discriminated  against,  in  that  he  is  by  the 
act  of  1896,  as  amended  by  No.  108,  p.  84,  of 
the  Acts  of  1898,  prohibited  from  killing  or 
having  In  his  possession  a  deer  during  the 
closed  season  for  bunting;  that  for  killing 
or  having  In  his  possession,  during  the  open 
season,  more  than  one  deer,  he  subjects  him- 
self to  a  fine  of  $100;  that  he  is  prohibited 
from  transporting  a  deer  during  the  open 
season  without  its  being  open  to  view,  tagged, 
and  plainly  labeled  with  the  name  of  the 
owner  thereof,  and  accompanied  by  him; 
that  be  is  prohibited,  during  the  open  season, 
from  hunting,  destroying,  or  capturing  deer 
with  a  dog  or  dog  kind,  by  the  aid  or  use  of 
a  jack  or  artificial  light,  by  the  method 
known  as  "crusting,"  while  the  deer  are 
yarded,  or  by  tbe  use  or  assistance  of  any 
snare,  trap,  or  salt  lick;  and  that  tbe  pos- 
session of  a  deer,  except  in  the  open  season. 
Is  presumptive  evidence  that  be  is  guilty  of 
a  violation  of  the  provisions  of  section  1  of 
the  act  of  1896;  while  a  nonresident  Is,  by 
No.  128,  p.  167,  of  the  Acts  of  1904,  exempt 
from  all  of  these  prohibitions  and  require- 
ments. These  claims,  as  a  whole,  are  not 
sound. 

Section  1  of  the  act  of  1806  provides  that 
no  person,  except  in  the  open  season,  shall 
pursue,  take,  or  kill  a  wild  deer,  or  have  in 
bis  possession  a  wild  deer  or  part  thereof, 
so  taken  or  killed,  and  that  the  possession  of 
a  deer  or  any  part  thereof,  except  in  the 
open  season,  shall  be  presumptive  evidence 
that  the  person  having  it  in  his  possession  is 
guilty  of  a  violation  of  the  provisions  of  the 
section.  The  act  of  1904  only  repeals  such 
acts  and  parts  of  acts  as  are  inconsistent 
therewith.  Tbe  act  of  189C,  as  amended  by 
the  act  of  1898,  is  still  In  force  and  binding 
upon  a  nonresident,  as  well  as  a  resident,  of 
this  state,  except  as  is  otherwise  provided 
by  the  act  of  1904.  There  is  nothing  In  the 
act  of  1904  that  Is  Inconsistent  with  the  act 
of  1896,  except  the  provision  relating  to  the 
transporting  of  deer,  the  penalty  for  killing 
more  than  one  deer,  and  the  provision  re- 
quiring a  nonresident  to  procure  a  license. 
That  part  of  the  act  of  1896,  as  amended  by 
the  act  of  1898,  which  prohibits  the  killing 
or  possession  of  a  deer  during  tbe  closed  sea- 
son for  hunting,  or,  at  any  time,  tbe  bunting 
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of  deer  with  a  dog  or  dog  kind,  by  the  aid 
or  use  of  a  Jack  or  artificial  light,  by  methods 
known  as  "crusting,"  while  deer  are  yarded, 
or  by  the  use  or  assistance  of  any  snare, 
trap,  or  salt  lick,  remains  In  force;  and  for 
a  violation  of  any  of  these  provisions  rest* 
dents  and  nonresidents  are  alike  punishable 
under  the  act  of  1896.  A  nonresident's  li- 
cense to  hunt  In  this  state,  except  as  Is  other- 
wise provided  by  the  act  of  1904,  must  be 
taken  to  be  a  license  to  do  so  in  conformity 
to  the  general  game  laws  of  this  state,  and 
a  nonresident  who  has  in  his  possession,  dur- 
ing the  closed  season,  a  deer,  subjects  him- 
self to  the  penalty  provided  by  the  act  of 
1896.  A  nonresident,  being  punishable  un- 
der the  act  of  1896  for  having  a  deer  in  his 
possession  during  the  closed  season,  is  not 
exempt  from  the  presumption  therein  pro- 
vided for,  which  arises  from  such  possession; 
and  In  prosecutions  against  him  under  the 
act  of  1896  for  having  such  possession  he 
must  overcome  this  presumption  to  the  same 
extent  that  a  resident  Is  required  to  in  a 
like  case.  The  act  of  1904  does  not  Impose 
the  same  penalty  on  a  nonresident  for  killing 
more  than  one  deer  during  the  open  season 
that  is  by  the  act  of  1896  imposed  upon  a 
resident  for  doing  the  same  act;  for  that  a 
nonresident  may  be  fined  not  less  than  $25 
nor  more  than  $100,  while  a  resident  must 
pay  a  fine  of  $100.  Also,  a  nonresident  may 
transport  the  carcass  of  one  deer  by  having 
a  coupon,  famished  by  the  flsb  and  game 
oommlssioners^  attached  thereto,  while  a 
resident  to  do  so  must  have  the  carcass  open 
to  view,  tagged,  and  plainly  labeled  with  the 
name  of  the  owner  thereof,  and  accompanied 
by  blm.  These  regulations  for  admitting 
nonresidents,  on  payment  of  a  license  fee, 
to  this  state  for  the  purpose  of  hunting, 
which  differ  from  those  regulating  hunting 
by  residents  of  this  state,  who  are  not  re- 
quired to  procure  a  license,  are  within  the 
police  power  of  the  state,  and  do  not  render 
either  act  nonenforceable. 

A  resident  is  not  by  the  acts  denied  his 
constitutional  right  to  bimt  deer  under  legis- 
lative regulations  as  to  the  time  for  doing  so 
and  the  number  of  deer  that  may  be  killed 
by  one  person;  and  we  cannot  say  that  the 
regulations  are  oppressive  or  unreasonable. 
These  regulations  apply  to  a  nonresident,  as 
well  as  to  a  resident,  hunter.  There  Is  noth 
Ing  In  the  act  of  1904,  which  provides  foi 
licensing  of  a  nonresident  hunter,  that  takes 
away  the  right  of  a  resident  to  hunt  The 
regulations  respecting  the  licensing  of  a  non- 
resident hunter,  which  differ  from  those  pro- 
Tided  for  a  resident,  relate  to  the  license  fee, 
the  punishment,  and  the  transportation  of 
deer.  If  these  discriminate  against  a  resi- 
dent, they  are  discriminations,  which  are 
within  the  police  power  of  the  Legislature  to 
make.* 

*See  note  at  end  of  case. 


No  person  can  acquire  an  absolute  prop- 
erty in  animals  fer«e  naturse.  The  owner- 
ship of  such  animals  is,  at  most,  a  qualified 
one.  They  belong  to  no  persons  in  particular. 
As  Blackstone  says  (2  Com.  394):  "A  man 
may,  lastly,  have  a  qualified  property  in  ani- 
mals feree  naturae  *  *  * ;  that  is,  he  may 
have  the  privilege  of  bunting,  taking,  and 
killing  them,  in  exclusion  of  other  persons. 
Here  he  has  a  transient  property  In  these 
animals,  usually  called  game,  so  long  as  they 
continue  within  his  liberty,  and  may  restrain 
any  stranger  from  taking  them  therein;  but 
the  instant  they  depart  into  any  other  lib- 
erty this  qualified  property  ceases."  It  fol- 
lows that  this  qualified  property  belongs  to 
all  the  people  of  the  state  in  common,  and,  as 
Blackstone  further  says,  "•  •  •  that  this 
natural  right  •  •  •  niay  be  restrained  by 
positive  laws  enacted  for  reasons  of  state  or 
for  the  supposed  benefit  of  the  community." 
Mr.  Justice  White,  In  Geer  v.  State  of  Con- 
necticut, 161  U.  S.  619,  16  Sup.  Ct  600,  40 
L.  Ed.  793,  remarks  that  "the  right  to  pre- 
serve game  fiows  from  the  undoubted  exist- 
ence in  the  state  of  a  police  power  to  that 
end,  that  in  most  of  the  states  laws  have  been 
passed  for  the  protection  and  preservation 
of  game,  and  that  the  power  of  the  state  to 
so  legislate  has  not  been  questioned."  He 
further  says  "•  •  •  that  the  powar  or 
control  lodged  In  the  state,  resulting  from 
this  common  ownership,  is  to  be  exercised 
like  all  other  powers  of  government,  as  a 
trust  for  the  benefit  of  the  people,  and  not  as 
a  prerogative  for  the  advantage  of  the  govern- 
ment as  distinct  from  the  people,  or  for  the 
benefit  of  private  IndlvldualB  as  distinguished 
from  the  public  good."  He  quotes  from  Ex 
parte  Maier,  103  Cal.  476,  37  Pac.  402,  42 
Am.  St  Rep.  129,  where  it  Is  held  that  the  wild 
game  In  a  state  belongs  to  the  people  in  their 
collective  sovereign  capacity.  In  State  v. 
Bodman,  58  Minn.  393,  69  N.  W.  1096,  the 
coTirt  said,  in  respect  to  the  ownership  of 
wild  animals,  that  such  ownership  is  In  the 
state,  not  as  proprietor,  but  In  its  sovereign 
capacity,  as  the  representative  and  for  the 
benefit  of  all  its  people  in  common.  This 
is  the  doctrine  of  American  Express  Co.  v. 
People,  133  111.  649,  24  N.  B.  758,  9  U  R.  A. 
138,  23  Am.  St  Rep.  641,  where  it  Is  held 
that  the  ownership  of  game  is  In  the  people 
of  the  state,  and  that  the  power  to  legislate 
on  this  subject  is  part  of  the  police  power, 
inherent  in  each  state.  See  Phelps  v.  Racey, 
60  N.  Y.  10, 19  Am.  Rep.  140;  WheaOey  v.  Har- 
ris, 70  Am.  Dec.  259.  The  law  upon  this 
subject  Is  concisely  stated  in  Magner  v. 
People,  97  111.  333:  "The  ownership  being 
in  the  people  of  the  state,  the  repository 
of  the  sovereign  authority,  and  no  Individual 
having  any  property  rights  to  be  affected, 
it  necessarily  results  that  the  Legislature, 
as  the  representative  of  the  people  of  the 
state,  may  withhold  or  grant  to  Individuals 
the  right  to  hunt  and  kill  game,  or  qualify 
and  restrict  It,  as,  in  the  opinion  of  its 
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members,  will  best  subserve  the  public 
welfare."  Tbls  doctrine  Is  fully  stated  in 
Payne  t.  Sheets,  75  Vt  335,  56  AU.  esa 
In  State  y.  Norton,  45  Vt  268,  the  court 
«ald:  "The  numerous  statutes  which  hare 
been  passed  for  the  protection  of  game  and 
fish  have  been  deemed  necessary  to  the  bene- 
ficial enjoyment  of  the  constitutional  right, 
and  the  court  will  not  hold  such  laws  un- 
constltutloDal  until  It  Is  clearly  shown  that 
they  are  so  prohibitory  as  to  virtually  de- 
prive the  Inhabitants  of  the  right  secured  to 
them  by  the  Constitution."  In  State  v. 
Therlault,  70  Vt  617,  41  Atl.  1030,  43  L. 
R.  A.  290,  07  Am.  St  Rep.  695.  a  statute 
which  authorized  the  fish  and  game  commis- 
sioners, when  they  placed  flsb  In  a  pond  or 
stream,  to  prohibit  fishing  therein,  or  In  sped- 
fled  portions  thereof,  for  a  term  of  years, 
and  proviued  that  waters  when  so  stocked 
should  be  treated  as  public  waters,  etc, 
was  held  not  unconstitutional,  but  as  a  rea- 
sonable exercise  of  the  police  power  of  the 
state. 

The  granting  of  licenses  by  the  fish  and 
game  commissioners  to  nonresident  hunters 
to  itlll  deer  within  tbls  state  is  within  the 
proper  exercise  of  the  police  power  of  the 
state,  provided  it  does  not  discriminate  in 
their  favor  and  against  resident  hunters,  _ 
without  classification.  Olasslflcatlon  Is  es-' 
sentiai  to  discrimination,  and  there  can  be  no 
classification  unless  there  is  some  difFerence 
between  resident  and  nonresident  hunters 
that  bears  a  just  relation  to  the  classifica- 
tion. In  this  case  a  difference  Is  found  in 
the  fact  that  the  resident  hunter  has  a  quali- 
fied property  in  the  deer,  while  the  nonresi- 
dent has  no  property  whatever  therein. 
There  Is  a  clear  discrimination  In  the  law,  as 
has  been  sbown.  In  favor  of  nonresidents  In 
respect  to  having  the  carcass  exposed  to  view, 
labeling,  eta  But  we  think  that  a  nonresi- 
dent person,  having  paid  for  and  obtained  a 
license,  and  having  killed  a  deer  under  his 
license,  acquires  such  a  property  In  the  body 
of  the  animal  that  It  may  be  removed  from 
the  state  without  its  being  open  to  view, 
tagged,  labeled,  etc.  In  this  respect  the  act 
la  not  unconstitutional. 

Judgment  affirmed  and  cause  remanded. 

NOTE. — Judge  START  finished  his  work  up- 
on this  opinion  on  the  Saturday  before  his  death, 
which  occurred  Tuesday,  November  7,  1905. 
From  the  star  the  opinion  Is  per  curiam. — Re- 
porter. 


HILTON  T.   HANSON  et  aL 

(Supreme  Judicial  Court  of  Maine.    Dee.  27. 
1905.) 

t.  OoNTBAor— Waives— BviDBifCB. 

A  written  contract  may  be  waived  either 
directly  or  inferentiallT,  and  such  waiver  may 
be  proved  by  express  direction,  or  by  acts  and 
directions  manlrestin!;  an  intent  not  to  claim 
the  supposed  advantage,  or  by  a  course  of 
acts  ana  conduct,  or  by  so  neglecting  and  falling 


to  act,  as  to  induce  a  belief  that  It  was  the 
Intention  and  purpose  to  waive. 

2.  EVIDBNCK  — Pabol  Evidbnob— Oortbaot— 
Waivbb. 

Parol  evidence  of  a  subsequent  waiver  of 
any  of  the  stipulations  In  a  written  contract,  or 
of  a  right  under  such  contract  Is  admissible, 
even  when  such  contract  is  under  seal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent.   Dig.   Evidence,  {  2146.] 

3.  WOBK  AND  LaBOK— QUANTUH  BiIBBDIT. 

When  a  written  contract  has  been  waived, 
an  action  of  quantum  meruit  will  He  for  work 
and  labor  done. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Work  and  Labor,  {{  27,  29.] 

4.  Samb— BxPBESs    CONTBAOT— Waivbb— Evi- 
dence. 

In  the  case  at  bar,  the  jury  fotmd,  and  it  is 
held,  that  the  written  contract  had  been  waived, 
and  that  the  plaintiff's  verdict  must  stand. 
(Official.) 

Action  by  Herbert  M.  Hilton  against 
Charles  E.  Hanson  and  David  M.  Parks. 
Verdict  for  plaintiff  for  $143.44.  Motion  for 
a  new  trial  overruled. 

Assumpsit  on  account  annexed  for  services 
rendered  In  cutting,  splitting,  and  piling  wood, 
and  for  cutting  and  hauling  logs,  and  for  peel- 
ing hemlock  bark,  etc.  llie  writ  also  contained 
an  omnibus  count  of  the  common  form.  Tried 
at  the  December  term,  1904,  of  the  Supreme 
Judicial  Court,  Somerset  county.  Plea,  ^e 
general  issue,  togetber  with  a  brief  statement 
alleging  that  there  was  a  written  contract 
duly  executed  between  the  plaintiff  and  the 
defendants  upon  which  the  plaintUTs  action 
should  have  been  brought  and  that  the  ac- 
tioQ  of  assumpsit  as  brought  by  the  plaintiff, 
could  not  be  maintained,  and  also  alleging 
that  the  plaintiff  had  broken  said  contract 
thereby  damaging  the  defendants  to  the 
amount  of  $500,  which  said  sum  the  defend- 
ants asked  to  be  allowed  to  them  against  the 
plaintiff  by  way  of  recoupment 

Argued  before  WHITEHOUSB,  SAVAGE. 
POWERS,  PEABODY,  and  SPEAR,  JJ. 

Daniel  Lewis,  for  plaintiff.  Morse  &  And- 
erson, for  defendants. 

SPEAR,  J.  This  is  an  action  of  as- 
sumpsit containing  a  count  for  quantum 
meruit  brought  by  the  plaintiff  to  recover  of 
defendants  for  the  sum  of  $168.94,  and  In- 
terest thereon  amounting  to  $15.20,  for  serv- 
ices rendered  In  cutting,  splitting,  and  piling 
wood,  and  for  cutting  and  hauling  timber,  etc. 
The  defendants  set  up  in  defense  a  written 
contract  duly  executed  between  the  plaintiff 
and  defendants,  upon  which  they  say  the  plaln- 
tlfTs  action  should  have  been  based,  and  that 
bis  action  of  assumpsit  cannot  be  maintained. 
The  plaintiff  admits  the  execution  of  the 
written  contract  but  says  that  it  was  waived 
and  a  new  oral  agreement  substituted  in  its 
place,  whereby  he  was  thereafter  to  receive 
an  agreed  compensation  as  set  forth  in  his 
account  annexed  for  services  rendered. 

That  a  written  contract  may  be  waived 
either  directly  or  Inferentlally  ia  almost  too 
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well  settled  to  require  citation.  Waiver  may 
be  proved  by  express  declaratloo,  or  acts  and 
declarations  manifesting  an  Intent  not  to 
claim  the  supposed  advantage,  or  by  a  course 
of  acts  and  conduct,  or  by  so  neglecting  and 
falling  to  act  as  to  Induce  a  belief  that  it 
was  tbe  intention  and  purpose  to  waive. 
Peabody  v.  Magulre,  79  Me.  586,  12  Atl.  630. 
Parol  proof  of  the  subsequent  waiver  of  any 
of  tbe  stipulations  in  the  written  contract,  or 
of  any  right  under  such  contract,  is  admis- 
sible, even  when  such  contract  is  under  seal. 
Adams  v.  Macfa^Iane.  65  Me.  152.  In  Blood 
T.  Enos.  12  Vt  626,  36  Am.  Dec.  868,  tbe  court 
say :  "It  Is  always  competent  for  the  parties 
to  rescind  a  subsisting  simple  contract  by  a 
naked  verbal  agreement  to  that  effect,  wheth- 
er this  was  tbe  intention  of  tbe  parties  Is  to 
be  determined  by  tbe  Jury  from  what  passed 
between  them."  Waiver  Is  also  held  to  be 
a  question  of  fact  See  Peabody  v.  Magulre, 
supra,  and  cases  cited. 

It  is  also  well  settled,  when  a  contract  has 
been  thus  waived,  an  action  of  quantum  me- 
ruit will  He  for  work  and  labor  done.  Abbott's 
Trial  Evidence  (2d  Ed.)  p.  446,  §  8.  It  is 
held  In  Oreenleaf  (volume  2,  |  104)  that  the 
plaintiff  may  resort  to  the  common  counts, 
where  tbe  contract,  though  partly  performed, 
has  been  abandoned  by  mutual  consent,  or 
where  It  appears  that  what  was  done  by  the 
plaintiff  was  done  under  a  special  agreement, 
but  not  In  a  stipulated  time  or  manner,  and 
yet  was  beneficial  to  the  defendant  See,  al- 
so, Munroe  v.  Perkins,  9  Pick.  (Mass.)  298, 
20  Am.  Dec.  475. 

But  tbe  defendants  reply  further  and  as- 
sert that,  even  if  this  is  so,  the  plalntlflfs  ac- 
tion caimot  be  sustained,  inasmuch  as  be  has 
brought  suit  against  the  defendants  Jointly, 
and  the  evidence  in  the  case  sImws  that  the 
modified  contract.  If  made  at  all,  was  made 
between  the  plaintiff  and  only  one  of  the 
defendants  to  the  original  contract  without 
any  knowledge  or  consent  on  the  part  of  the 
other,  and  that  one  Joint  contractor  cannot 
thus  waive  the  original  contract  and  bind 
tbe  other  to  a  new  or  modiflM  contract. 

The  defendants  were  owners  In  common 
of  tbe  land  on  which  the  wood  and  timber 
was  to  be  cut  -by  the  plaintiff.  The  legal  po- 
sition of  the  defendants,  with  regard  to  tbe 
right  of  one  Joint  contractor  to  waive  or  bind 
the  other  to  a  new  and  modified  contract 
without  his  knowledge  or  consent,  may  be 
well  taken,  but  tbe  plaintiff  avers  that  the 
defense  set  up  by  the  defendants  Is  not  war- 
ranted by  the  facts,  and  that  the  defendant 
Charles  B.  Hanson,  Instead  of  being  without 
knowledge  of,  and  not  consenting  to,  a  modi- 
fled  contract  was  cognizant  throughout  the 
whole  transaction  of  what  was  going  on,  of 
what  his  co-contractor  was  doing ;  that  he  re- 
ceived bis  share  of  tbe  benefit  of  all  the  serv- 
ices performed  by  the  plaintiff;  and  that, 
under  all  tbe  facts  and  circumstances  In  this 
case,  tbe  Inference  is  fairly  warranted  that 
the  defendant  Parks  acted  as  tbe  agent  of 


;  Hanson  in  engaging  In  tbe  new  agreement 
with  tbe  plaintiff,  and  that  Hanson  under- 
stood and  ratified  all  that  was  done  in  pur- 
suance thereof.  The  Jury  found  that  tbe 
plaintiff  was  entitled  to  iNicover  of  tbe  de- 
fendants for  the  services  rendered  tbe  sum 
of  $143.44.  No  ground  is  found  In  the  evi- 
dence, equitable  or  legal,  for  disturbing  the 
amount  of  the  verdict  Tbe  case  finds  that 
the  plaintiff  performed  services  for  tbe  de- 
fendants which  were  wortb  to  them  $143.- 
44  and  received  and  appropriated  tbe  ben- 
efit of  these  services  to  tbel^  own  account 

The  only  remaining  question  is  whether  tbe 
evidence  warrants  the  other  conclusion  wlilcb 
tbe  Jury  must  have  arrived  at  in  order  to 
find  a  verdict  for  tbe  plaintiff,  that  the  de- 
fendant Hanson  was  represented  by  his  co- 
contractor  Parks  In  negotiating  the  contract 
under  which  these  services  were  rendered,  or 
ratified  the  contract  while  they  were  being 
performed,  or  after  they  were  completed.  It 
would  be  practically  impossible,  in  a  case 
like  this,  to  prove  that  one  of  tbe  contractors 
was  an  agent  for  the  other,  in  procuring  tbe 
services  of  the  plaintiff,  by  direct  evidence  of 
any  specific  agreement  between  them.  It  la  not 
essential  that  the  agency  or  tbe  ratification 
claimed  by  tbe  plaintiff  should  be  so  proved. 
These  facts  may  be  established  by  inference 
drawn  from  the  other  circumstances  and  facts 
connected  with  the  case. 

A  ratification  may  be  implied  as  from  tbe 
principal's  act  A.  &  E.  Ency.  of  Law,  vol. 
1,  p.  437.  Tbe  acceptance  of  the  moiety  origi- 
nally paid  over  to  tbe  co-tenant  was  held  to 
be  the  ratification  by  him  of  tbe  act  in  tbe 
other  In  making  a  shipment  and  conslgnmmt 
of  goods  for  sale.  Rogers  v.  White,  6  Me. 
193.  In  this  case  the  parties  were  tenants 
in  common.  A  party  cannot  claim  the  prop- 
erty, and  yet  deny  tbe  agency  of  the  pur- 
chaser. When  they  have  claimed  tbe  prop- 
erty purchased.  It  Is  too  late  to  deny  tbe 
agency.  Newhail  r.  Dunlap,  14  Me.  180,  31 
Am.  Dec.  45.  If  one  Joint  debtor,  not  a  co- 
partner, signs  tbe  name  of  another  witbont 
authority  to  a  promissory  note,  tbe  promise 
of  tbe  latter  to  pay  It  witb  full  knowledge 
of  all  the  facts  will  amount  to  tbe  ratifica- 
tion of  an  assumed  authority,  and  tbe  court 
win  draw  tbe  Inference  that  he  must  have 
known  of  the  facts  when  he  made  the  promise 
to  pay.  Walte  v.  Foster  et  al.,  33  Me.  421. 
When  an  agent,  without  the  authority  or 
knowledge  of  bis  principal,  borrows  money 
and  applies  It  to  the  payment  and  discharge 
of  tbe  legal  liabilities  of  his  principal,  and 
tbe  principal  knowingly  retains  the  benefit  of 
such  payment,  the  lender  may  recover  there- 
for in  an  action  against  tbe  prIncipaL  Tbe 
princlnal  cannot  retain  the  benefit  of  tbe  mon- 
ey hired  by  his  agent,  and  at  the  same  time 
legally  refuse  to  pay  the  lender,  upon  tbe 
ground  that  the  agent  bad  no  authority  to 
borrow  tbe  money.  Perkins  v.  Boothby  et 
al.,  71  Me.  91.  It  should  not  require  a 
great  quantity  of  evidence  to  warrant  the 
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legal  Inference  of  a  duty  to  do  what  la  right 
In  ibis  case  the  rule  would  seem  to  apply. 
The  undisputed  facts  show  that  the  defend- 
ants were  owners  in  common  of  the  property 
In  which  the  plaintiff  operated;  that  they 
were  jointly  interested  in  the  result  of  the 
operation;  that  the  defendant  Hanson,  as 
well  as  Parks,  Icnew  what  the  plaintiff  was 
doing;  that  he  saw  the  plaintiff,  talked  with 
him,  and  personally  made  a  partial  payment 
to  him  for  work  performed;  that  be  received 
and  appropriated  to  his  own  use  his  share  of 
the  services  rendered  by  the  plaintiff,  and 
had  repeatedly  promised  the  plaintiff  to  pay 
him  therefor.  No  intimation  that  Hanson  re- 
pudiated the  action  of  Parks  or  the  services 
done  by  the  plaintiff  was  ever  made  until  af- 
ter the  trial  of  this  case.  It  was  only  after 
a  verdict  against  them  that  they  raised  the 
defense  now  offered. 

BYom  all  the  evidence  In  this  case,  we  are 
not  prepared  to  say  that  the  verdict  was  so 
clearly  wrong  as  to  warrant  us  in  setting  it 
aside.  The  case  was  tried  upon  Its  merits. 
No  exceptions  were  taken  to  the  rules  of  law 
given  by  the  court.  The  contention  of  botb 
sides  was  therefore  properly  presented  to 
the  consideration  of  the  jtury.  We  do  not 
think  that  the  inference  can  be  properly 
drawn  that  the  Jury  acted  under  a  mistake, 
disregarded  their  duty,  or  were  Influenced  by 
Improper  motives. 

Motion  overruled. 


COMMONWEALTH  BANK  OF  BAI/n- 

MORB,  to  Use  of  PRESTON,  v. 

KIRKLAND. 

(Court  of  Appeals  of  Maryland.    Jan.  10. 
1906.) 

1.  PI.BADIRO  —  DeCLABATION  —  INSTBUMERT 

BxjED  on. 
Baltimore  City  Charter,  i  312,  provides  that, 
when  a  cause  of  action  Is  a  contract,  plaintiff  is 
entitled  to  Judgment  after  15  days  from  the  re- 
turn day,  unless  the  plea  filed  contains  a  good 
defense,  etc. ;  and  section  313  declares  that  the 
plaintiff  shall  not  be  entitled  to  Judgment  under 
the  preceding  section,  unless  at  the  time  of 
bringing  an  action  be  shall  file  with  bis  declara- 
tion an  affidavit  stating  the  true  amount  the  de- 
fendant Is  indebted  to  bim,  and  shall  also  file 
the  bond,  bill  of  exchange,  promissory  note,  or 
other  writing  or  account  oy  which  the  defendant 
is  so  Indebted,  etc.  Held,  that  the  proceeding 
contemplated  by  such  sections  was  a  special 
statutory  one,  and  must  l>e  strictly  complied 
with  in  order  to  entitle  plaintiff  to  Judgment 
thereunder. 

2.  Same— WarrnsN  Contbact— FiLino. 

In  an  action  on  an  alleged  guaranty,  to  re- 
cover a  deficiency  arising  on  a  mortgage  foreclo- 
sure sale,  the  declaration  alleged  that  the  mort- 
gagor covenanted  to  pay  the  debt  to  H.  or  his 
assigns,  and  that  by  successive  assignments  the 
debt  and  mortgage  were  transferred  to  P.,  the 
use  plaintiff;  that  the  debt  was  due  from  the 
mortgagor  to  P. ;  and  that  defendant  guarantied 
the  payment  of  the  mortgnge  debt  in  considera- 
tion of  the  forbearance  or  plaintiff,  who  was  not 
the  equitable  owner  of  the  debt,  to  enforce  a 
mortgage  for  a  reasonable  time.  Plaintiff  filed 
as  the  obligation  of  defendant,  a  receipt  for  cer- 
tain interest  due  on  the  mortgage  alleged  to 


have  been  signed  by  defendant,  which  lecited 
that  it  was  understood  that  be  guarantied  the 
payment  of  the  debt  Held,  that  such  receipt, 
unexplained,  did  not  constitute  a  contract  hy 
defendant  to  pay  the  mortgagor's  debt,  and  that 
the  filing  thereof,  in  the  absence  of  a  denial  of 
the  signature,  did  not  entitle  plaintiff  to  Judg- 
ment, as  provided  by  Baltimore  City  Charter, 
{{  312,  313. 
8.  Fbauos,  Shatutk  oi^Debt  of  Ahothxb. 

A  contract  by  which  defendant  was  alleged 
to  have  guarantied  the  payment  of  a  mortgage 
debt,  in  consideration  that  plaintiff,  who  was 
not  the  equitable  owner  of  the  debt,  would  for- 
bear to  enforce  the  same  for  a  reasonable  time, 
was  a  promise  to  answer  for  the  debt  of  another, 
within  the  statute  of  frauds. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Danl.  Glrand  Wright,  Judge. 

Action  by  the  Commonwealth  Bank  of  Bal- 
timore, to  use  of  James  H.  Preston,  against 
Ogden  A.  Klrkland.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  MeSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  SCHMUCKEB, 
JONES,  and  BURKE,  JJ. 

S.  S.  Field,  for  appellant  Wm.  S.  Bryan, 
Jr.,  for  appellee. 

PAGE,  J.  It  Is  alleged  In  the  narr.  that 
by  mortgage  a  certain  Edward  C.  Prltcbett 
covenanted  to  pay  to  Joseph  E.  Hall  the  sum 
of  $3,750,  three  years  after  the  16th  of  Aprtl, 
1890,  with  Interest  thereon  at  6  per  cent, 
payable  annually,  with  power  of  sale  to  the 
mortgagee  or  his  assigns,  upon  default  being 
made  In  the  payment  of  the  principal  or  In- 
terest at  the  time  limited  for  the  payment  of 
the  same  or  the  Interest  thereon;  that  the  said 
mortgage  debt  and  mortgage  were  assigned 
by  Hall  to  William  T.  Donaldson  (m  the  2d  of 
October,  1899,  and  by  him,  on  the  same  day, 
to  the  Baltimore  Building  Association,  and  on 
the  12th  of  December,  1899,  by  the  latter  to 
the  appellant;  that  afterwards,  the  appellant 
being  still  the  holder  of  the  mortgage  and  the 
debt  secured  thereby,  and  the  appellee  being 
the  real  owner  of  the  equity  of  redemption, 
and  the  said  mortgage  being  in  default  for 
the  nonpayment  of  overdue  interest  and  the 
appellant  being  about  to  sell  the  mortgaged 
property,  the  appellant  and  appellees  "in  con- . 
versatlon"  agreed  together  that  the  appellant 
would  accept  from  the  appellee  the*  overdue 
interest  and  give  up  its  right  to  proceed  to 
enforce  the  said  mortgage  for  a  reasonable 
time  and  to  demand  the  entire  mortgage  debt 
and  that  the  appellee,  in  consideration  there- 
for, would  guaranty  the  payment  of  the  said 
debt,  but  said  debt  was  never  paid;  that  sub- 
sequentiy,  the  said  mortgage  being  again  In 
default,  and  the  whole  of  the  entire  debt  be- 
ing due,  the  appellee  having  refused,  after 
due  notice  and  request  to  pay  the  same,  the 
appellant  sold  the  property,  and  after  apply- 
ing the'  proceeds  of  sale  to  the  said  debt  there 
remained  a  balance  of  |2,289  still  impaid; 
and  that  subsequently,  for  a  valuable  consid- 
eration, the  said  bank  assigned  the  balance 
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of  the  mortgage  debt  and  guaranty  to  James 
H.  Preston,  the  equitable  plaintiff,  but  the 
Bald  appellee  has  refused  to  pay  him  the  said 
sum  due  as  aforesaid,  though  often  requested 
BO  to  do.  Annexed  to  and  filed  with  ttala 
declaration  was  the  following  paper,  with 
an  affidavit:  "Office  of  O.  A.  Kirkland,  Auc- 
tioneer, Rooms  104  and  106  Law  Building, 
First  Floor.  C.  ft  P.  Telephone  Call  960. 
Home  Telephone  Call  465-3.  $93.7Q.  Balti- 
more. Received,  Baltimore,  Mch.  6,  1900,  of 
Mr.  Ogden  Kirkland,  the  sum  of  ninety-tliree 
76/100  dollars  in  payment  of  6  months'  in- 
terest due  Oct  15,  1880,  on  mtge.  at  Cedar 
Heights,  being  Bame  mtge.  given  by  Edw.  C. 
Prltchett  and  wife  to  Joseph  B.  Hall,  and 
recorded  in  Balto.  County  Liber  N.  B.  M. 
No.  195,  folio  200.  It  is  also  understood  that 
this  Interest  is  accepted  from  Mr.  Ogden 
Kirkland  with  the  understanding  that  he 
guarantees  the  payment  of  the  said  mtge. 
debt  of  $3,750.  O.  A.  Kirkland  [Seal],  per 
J.  M,  Winkler."  The  court  instructed  the 
Jury  to  render  a  verdict  for  the  appellee,  and 
after  Judgment  this  appeal  was  taken. 

There  were  seven  bills  of  exception,  six 
to  the  rulings  on  the  evidence,  and  one  to 
the  ruling  of  the  court  taking  the  case  from 
the  Jury  and  refusing  the  prayer  of  the  ap- 
pellant No  evidence  was  offered  to  prove 
the  execution  of  the  alleged  guaranty,  filed 
with  the  narr.  The  important  question  in 
the  case  is  whether  the  genuineness  of  the 
signature  thereto  is  admitted  by  the  plead- 
ings, for  the  purposes  of  the  cause.  The 
charter  of  Baltimore  (section  312)  provides 
that  in  any  suit  when  the  cause  of  action  is 
a  contract  etc,  the  plaintiff  shall  be  entitled 
to  Judgment  after  15  days  from  the  return 
day  to  which  the  defendant  shall  have  been 
summoned,  although  the  defendant  may  have 
pleaded,  unless  such  plea  contains  a  good  de- 
fense, and  unless  the  defendant  or  some  one 
in  his  behalf,  imder  oath  or  affirmation  shall 
state  that  every  plea  is  true,  and  that  the 
affiant  believes  the  defendant  will  be  able,  at 
the  trial,  to  produce  sufficient  evidence  to 
support  it  etc,  "and  if  the  copartnership  or 
incorporation  of  any  of  the  parties  to  the 
suit  shall  be  alleged  In  the  declaration  and 
the  affidavit  to  be  filed  thereto,  as  hereinafter 
provided,  or  if  there  shall  be  filed  with  the 
declaration  in  said  cause  any  paper  purport- 
ing to  be  signed  by  any  defendant  therein,  the 
fact  of  such  alleged  copartnership  and  the 
genuineness  of  such  signature,  shall  be  deem* 
ed  to  be  admitted  for  the  purposes  of  said 
cause,  unless  the  affiant  knows  or  has  good 
reason  to  believe  such  allegation  of  copartner- 
ship or  incorporation  to  be  untrue,  or  tliat 
Buch  signature  was  not  written  by  or  by  the 
authority  of  the  person  whose  signature  it 
purports  to  be."  By  section  313  it  is  further 
"  ■  -ovided  that  the  plaintiff  shall  not  be  enti- 
J^^  Vd  to  Judgment  under  the  preceding  section, 
less  at  the  time  of  bringing  bis  action  he 
II  file  with  bis  declaration  an  affidavit 


stating  the  tme  amount  the  defendant  la  In- 
debted to  him,  "and  Bball  also  file  the  bond, 
bin  of  exchange,  pixmtissory  note,  or  other 
writing  or  account  by  wUch  the  defendant  la 
so  indebted,"  etc  It  is  clear  that  the  laro- 
ceedlng  contemplated  by  these  sections,  bdng 
"a  special  statutory  one,"  mnst  be  "strictly 
complied  with."  Thillman  t.  Shadrick,  69 
Md.  528,  16  Ati.  13& 

The  objection  made  here  is  that  the  paper 
filed  with  the  declaration  does  not  comply 
with  the  provisions  of  the  statute,  which  re- 
quires that  there  shall  be  filed  the  "writing 
or  account  by  which  the  defendant  is  so 
indebted."  It  is  certainly  not  necessary  un- 
der this  provision  to  file  that  which  is  evi- 
dence only.  Dawson  ▼.  Brown,  12  Gill  ft 
J.  59.  Lee  ▼.  Tinges,  7  Md.  229.  But  the 
writing  should  show  on  its  face  at  least  a 
prima  facie  case  of  indebtedness  from  the  de- 
fendant to  the  plaintiff.  Now,  was  the  paper 
filed  with  the  declaration  the  writing  "by 
which  the  defendant  is  so  indebted."  It  pur- 
ports to  be  a  sealed  instrument,  and  Is  signed 
by  "O.  A.  Kirkland.  per  J.  M.  Winkler."  It 
acknowledges  the  receipt  from  Ogden  Kirk- 
land, of  $93.75  "In  payment  of  six  months  in- 
terest due  Oct  15th,  1896,  on  mortgage  at 
Oedar  Heights,  being  same  mortgage  given 
by  Edw.  C.  Pritchett  and  wife  to  Joseph  K. 
Hall,  recorded  in  Baltimore  County,  Liber  N. 
B.  M.  No.  195,  folio  280,"  and  concludes  with 
the  following  words:  "It  Is  also  understood 
that  this  interest  is  accepted  from  Mr.  Og- 
den Kirkland  with  the  understanding  that 
he  guarantees  the  payment  of  the  said  mort- 
gage debt  of  $8,750."  It  is  difficult  to  per- 
ceive how  a  receipt  from  O.  A.  Kirkland  to 
Ogden  Kiilcland  can  in  any  manner  unex- 
plained constitute  or  be  evidence  of  an  in- 
debtedness from  O.  A.  Kirkland  to  the  Coat- 
monwealth  Bank  of  Baltimore.  There  Is 
no  stipulation  on  the  part  of  Kirkland  to  be- 
come indebted  to  that  Institution,  and  no 
facts  are  stated  from  which  that  can  be  in- 
ferred. The  most  that  can  be  stated  about 
It  is  unexplained,  that  O.  A.  Kirkland  ac- 
cepts the  interest  with  the  understanding 
that  Ogden  Kirkland  is  to  guaranty  the 
payment  of  the  mortgage  debt;  but  there  is 
nothing  showing  to  whom  the  guaranty  was 
made.  If  the  mortgage  and  the  assignments 
thereof  had  been  filed  with  the  declaration, 
there  might  have  been  a  clearer  statement  of 
the  cause  of  action.  But  standing  alone,  it 
cannot  be  regarded  as  the  paper  upon  which 
the  defendant  was  indebted.  Unexplained 
by  other  evidence,  it  Is  unintelligible,  and 
imposes  no  obligation  upon  anyone.  It  can- 
not be  regarded  as  containing  a  promise  to 
pay  the  debt  of  another,  for  the  reason  that 
the  contract  to  do  so  is  not  stated  with  sucb 
certainty  as  that  it  can  be  understood,  with 
out  reference  to  parol  proof.  Such  a  papa 
could  not  of  itself  constitute  a  valid  cans^ 
of  action,  for  the  additional  reason  that  it 
does  not  comply,  even  when  taken  in  connec- 
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tlon  with  tbe  arerment  of  the  narr.,  with  the 
requirements  of  the  statute  of  frauds.  It  Is 
set  out  In  the  narr.  that  by  the  mortgage  one 
Prltchett  covenanted  to  pay  the  debt  to  Hall 
and  his  assigns,  and  that  by  successive  as- 
signments the  debt  and  mortgage  was  trans- 
ferred to  Preston,  the  equitable  plaintiff. 
The  debt  was  therefore  due  from  Prltchett 
to  the  assignee,  Preston,  and  that  the  de- 
fendant Klrkland  "guaranteed  the  payment 
of  the  mortgage  debt"  in  consideration  that 
the  plalntlfT  (not  the  equitable  plalntiCt) 
would  forbear  for  a  reasonable  time  to  en- 
force said  mortgage  and  to  demand  the  en- 
tire mortgage  debt.  Such  a  contract  Is  with- 
in the  statute  of  frauds,  and  must  be  by 
writing  and  not  by  parol.  Thomas  v.  Del- 
phy,  33  Md.  S73.  The  contract  "must  be 
stated  with  reasonable  certainty,  so  that  It 
can  be  understood  from  the  writing  Itself, 
without  having  recourse  to  parol  proof."  "It 
cannot  be  partly  In  writing  and  partly  In 
parol."  Frank  v.  Miller,  88  Md.  460.  Nor 
could  proof  of  the  other  writings  set  out  in 
the  narr.  avail  the  appellant  In  this  case. 
Here  the  mortgage,  certainly  the  writing 
standing  alone,  without  the  aid  of  the  assign- 
ments thereof,  together  with  the  paper  filed 
with  the  narr.,  could  show  any  legal  obliga- 
tion on  the  part  of  Klrkland  to  pay  Pritch- 
etf  s  debt  to  the  Bank  or  Preston. 

The  plalntur  in  this  case  having  failed  to 
comply  with  the  provisions  of  sections  812 
and  818,  in  that  it  did  not  file  with  tbe 
declaration  the  writing  by  which  the  defend- 
ant was  Indebted,  cannot  claim  the  benefit 
of  the  special  proceedings  permitted  by  tbe 
statute.  The  case  of  Thome  v.  Fox,  67  Md. 
67,  8  Atl.  667,  contains  nothing  in  conflict 
with  this  view.  There  the  plalntifF  had 
fully  complied  with  the  statute,  but  pleas 
were  Interposed  which  permitted  the  defend- 
ant under  the  general  Issue  to  contest  every- 
thing Involved  in  the  Issues  except  the  two 
facts  which  under  the  pleadings  had  been 
legally  admitted.  Here,  not  bavlng  complied 
with  the  statute,  the  appellant  can  claim 
nothing  under  it  Nor  can  the  claim  be  suc- 
cessfully made  that  the  paper  can  be  re- 
garded as  admitted,  under  the  provision  of 
Code  Pub.  Oen.  Laws,  art  75,  §  24,  subsec. 
108,  that  provides:  "Whenever  the  partner- 
ship of  any  parties,  or  the  Incorporation  of 
any  alleged  corporation,  or  the  execution  of 
any  written  instrument  filed  in  tbe  case,  is 
alleged  in  the  pleadings  in  any  action  or 
matter  at  law,  the  same  shall  be  taken  as 
admitted  for  the  purpose  of  said  action  or 
matter,  unless  the  same  shall  be  denied  by 
tbe  next  succeeding  pleading  of  the  opposite 
party  or  parties."  There  is  no  allegation  in 
the  narr.  of  the  execution  of  any  instrument 
The  averment  is  that  the  defendant  "guaran- 
tied the  payment  of  the  mortgage  debt" 
but  refers  in  no  manner  to  the  writing. 
There  being,  therefore,  no  legal  admission  of 
tbe  execution  of  the  writing,  and  no  proof 
thereof,  the  court  committed  no  error  in  re- 
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Jectlng  it,  and,  there  being  no  evidence  in 
the  case  tending  to  establish  the  alleged 
guaranty,  it  was  correct  in  taking  the  case 
from  the  jury  and  directing  a  verdict  for 
the  defendant  It  follows,  also,  that  tbe  ap- 
pellant's prayer  was  properly  rejected. 
Judgment  affirmed. 


WESTERN    UNION    TELEGRAPH    CO.   et 

al.  V.  RING. 
(Court  of  Appeals  of  Maryland.    Jan.  10,  1906.) 

1.  TBKSFASS— DaUAOES— EVIDERCK. 

In  an  action  for  trespass  on  plaintiff's 
land,  causing  damage  to  his  trees,  evidence  tliat 
plaintiff  bad  an  offer  for  a  piece  of  the  property 
on  which  some  of  the  trees  were  cut,  and  that 
when  the  purchaser  found  the  trees  had  been  cut 
he  refused  to  take  tbe  property  for  that  reason, 
was  inadmissible. 

2.  Same— Elbusnts  or  Dakaoe— Evidencb— 
Relevancy'. 

Where,  in  an  action  for  injuries  to  plain- 
titTs  land  by  tbe  cutting  of  certain  of  his 
trees,  plaintiff  testified  on  cross-examination 
that  be  had  sued  another  two  years  previously 
for  a  similar  injury  and  bad  settled  the  case  for 
$50,  a  question  aaked  as  to  whether  the  trees 
then  alleged  to  have  been  Injured  were  of  tbe 
value  of  $2,000,  as  alleged  In  plaintifTs  narr. 
in  that  suit,  was  inadmissible  to  show  that  the 
damages  to  the  trees  for  which  the  suit  at  bar 
was  brought  had  been  occasioned  by  cutting 
done  by  another. 
8.  EvioERCs— Opinions— Daicaobs— Injuries 

TO  Tbees. 

In  an  action  for  Injuries  to  plaintiff's  trees, 
evidence  of  a  witness'  estimate  or  judgment  of 
the  damage  in  exact  figures  was  objectionable  as 
invading  tbe  province  of  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  i  2285.] 

4.  Same— Sfeciai.  Knowlbdoe. 

In  an  action  for  injuries  to  plaintiff's  trees. 
It  was  error  for  the  court  to  permit  a  witness 
to  testify  to  the  value  of  a  tree  like  those 
Injured,  for  wood  or  timber,  after  merely  an- 
swering that  he  knew  something  about  the 
value  of  such  trees,  without  a  further  showing 
as  to  his  knowledge  of  tbe  subject 

[EM.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {{  2217-2219.] 

Appeal  from  Baltimore  City  Court;  John 
J.  Dobler,  Judge. 

Action  by  Robert  H.  Ring  against  the 
Western  Union  Telegraph  Company  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

Argued  before  McSHERRY,  0.  J.,  and 
BOYD,  SOHMUCKEE,  JONESl  and  BUttw-E, 
JJ. 

Albert  R.  Stewart,  for  appellants.  How- 
ard Bryant,  for  appellee. 

JONES,  J.  This  was  an  action  of  tres- 
pass quare  clausnm  fregit  brought  by  the 
appellee  against  the  appellants.  The  narr. 
contained  two  counts.  The  first  charged  that 
tbe  appellant  corporations  by  their  servants 
and  agents  "broke  and  entered  a  parcel  of 
land  in  the  possession  and  ownership  of  the 
plaintiff  (appellee)  *  *  •  and  dug  up  the 
ground,  injuring  shrubbery  by  cutting  and 
otherwise  mutilating  the  same,  which  con- 
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slsted  of  ornamental  shade  and  frolt  trees," 
and  tbe  second  that  the  appellee  was  possess- 
ed of  a  parcel  of  land  on  which  "there  was 
growing  valuable  ornamental  shade  and  fmit 
trees,"  and  that  "the  defendants  (appellants) 
by  Its  agents  and  servants  cut,  brnlsed,  and 
Injured  said  trees  wrongfully  and  malicious- 
ly." The  defendant  pleaded  the  general  Is- 
sue pleas,  and  the  case  was  tried  before  a 
jury.  In  the  course  of  tbe  trial,  as  appears 
from  the  record,  12  exceptions  were  reserved 
to  tbe  rulings  of  the  trial  court  Eleven  of 
these  relate  to  rulings  upon  questions  raised 
as  to  admissibility  of  evidence,  and  the 
twelfth  to  the  ruling  upon  the  prayers.  The 
fifth,  sixth,  and  twelfth  exceptions  were  aban- 
doned. Tbe  others  will  be  considered  and 
disposed  of  in  their  order  In  the  record. 

There  was  error  in  the  ruling  in  the  first 
exception.  The  plaintifr,  after  proof  of  bis 
ownership  of  the  premises  trespassed  upon 
and  the  cutting  of  trees  growing  thereon, 
with  a  view  to  prove  damages  under  the 
first  count  of  his  narr.,  "offered  to  prove  that 
he  had  an  offer  for  a  piece  of  this  property 
upon  which  some  of  the  trees  were  cut,  and 
that  when  tbe  purchaser  came  to  close  the 
bargain  and  found  tbe  trees  had  been  cut  be 
refused  to  take  tbe  property  on  account  of 
tbe  damages  to  tbe  trees.  He  did  not  want 
that  lot  because  the  trees  were  cut  and  muti- 
lated in  that  way."  And  the  court,  against 
tbe  objection  of  the  defendant,  allowed  tbe 
proffered  testimony  to  be  given  to  the  jury. 
Tbe  plaintiff,  under  this  count,  could  only 
cecover  for  damages  resulting  to  his  prem- 
ises from  the  trespass,  and  as  a  measure  of 
damage  was  entitled  to  show  depreciation 
in  value  of  the  property  by  reason  of  the 
trespass,  and  as  a  basis  for  showing  a  de- 
predation be  could,  by  competent  testimony, 
prove  the  value  of  the  property  before  the 
trespass;  but  it  was  not  competent  to  prove 
value  by  an  offer  of  purchase.  This  seems  to 
be  according  to  all  of  the  authorities.  In  2 
Lewis  on  Eminent  Domain  (2d  Ed.)  {  446,  it  Is 
said:  "It  Is  not  competent  for  the  owner  to 
prove  what  he  has  been  offered  for  bis  prop- 
■  erty,  or  what  persons  who  have  been  look- 
ing for  similar  property  were  willing  to  give 
for  It  •    •    As  a  general  rule  offers  for 

property  cannot  be  proven."  Tbe  reason  for 
this  is  succinctly  stated  in  Fowler  v.  Co. 
Com'rs  of  Middlesex,  6  Allen  (Mass.)  92-M, 
as  follows:  "The  value  of  an  offer  depends 
on  too  many  considerations  to  allow  it  to  be 
used  as  a  test  of  the  worth  of  property." 
Among  cases  in  point  are  Whitney  v.  Thach- 
er,  117  Mass.  523;  Wood  v.  Firemen's  Ins. 
Co.,  126  Mass.  316;  Watson  v.  Milwaukee, 
etc.,  R.  R.  Co.,  57  Wis.  332,  16  N.  W.  468; 
Minnesota  Belt  Line  By.  v.  Oluek,  45  Minn. 
463,  464,  48  N.  W.  194;  Louisville,  etc.,  R. 
Co.  V.  Ryan,  64  Miss.  399,  8  South.  178; 
St  Joseph's,  etc,  R.  R.  Co.  v.  Orr,  8  Kan.  419. 

There  was  no  error  in  the  ruling  in  the 
second  exception.  Tbe  plaintiff  as  a  witness 
upon  cross-examination  had  testified  that  in 


July,  1902,  he  brought  a  suit  against  the 
Chesapeake  &  Potomac  Tel^hone  Company 
for  cutting  trees  on  his  property;  tliat  said 
company  "claimed  they  had  some  sort  of 
paper  and  that  is  why  he  settled  it";  and 
that  he  settled  for  $50.  Counsel  for  defend- 
ants then  read  the  declaration  in  said  suit 
which  claimed  $2,000  damages,  and  proposed 
to  ask  the  witness,  "Were  those  trees  which 
the  Chesapeake  and  Potomac  Telephone  Com- 
pany cut  of  tbe  value  of  $2,0007'  Upon  ob- 
jection by  plaintiff,  tbe  court  refused  to  al- 
low the  question  to  be  asked.  The  object 
of  the  defendant's  counsel  was  to  elicit  testi- 
mony going  to  show  that  the  damage  to  the 
trees  for  which  the  suit  at  bar  was  brought 
had  been  occasioned  by  the  cutting  of  the 
trees  by  tbe  Chesapeake  &  Potomac  Telephone 
Company.  The  question  asked  would  elicit 
nothing  with  respect  to  the  fact  of  who  had 
done  tbe  cutting  of  tbe  trees  involved  in  the 
present  suit;  and  the  damages  laid  in  the 
declaration  which  was  read  to  the  witness 
was  no  fair  test  of  hia  estimate  of  tbe  dam- 
ages sustained  by  him  from  the  cutting  in- 
volved in  that  suit  The  amount  was  stated 
in  tbe  declaration  without  reference  to  its 
strict  or  even  approximate,  accuracy,  most 
probably;  and  it  is  hardly  to  be  supposed 
the  witness  was  responsible  for  the  state- 
ment of  the  narr.  In  that  regard;  or  that 
It  had  been  inserted  as  an  expression  of  bis 
judgment  of  tbe  real  damage  sustained. 

As  far  as  appears  from  the  record,  we  can 
see  no  error  In  the  rulings  in  the  third  and 
fourth   exceptions.    These    exceptions   were 
taken  to  the  refusal  of  the  court  to  permit  the 
questions  therein  set  out  to  be  asked.    Hie 
object  of  the  evidence  sought  to  be  elicited 
by  the  qnestlona  was  the  same  as  that  re- 
ferred to  in  disposing  of  the  second  ezc^ttion, 
and  the  questions  were  asked  of  a  photogra- 
pher who  had  gone  upon  the  scene  of  tbe  tres- 
passes in  October,  1904,  to  obtain  for  the 
defendants    pictures    of    tbe    same.    These 
pictures  were  exhibited  In  connectioa  with 
his  testimony  and  he  was  asked,  as  Indicated 
In  the  third  exception,  "Was  there,  or  not 
an  extensive  cutting  of  tbe  cedars   around 
tbe  wires  running  betwen  the  larger  poles 
of   tbe   Chesapeake    &    Potomac    Telephone 
Company?"    and,    in    the   fourth   exception, 
"State  wbetbOT  tbe  wires  running  between  tbe 
Chesapeake    &   Potomac   poles   did    or    did 
not  run  over  the  tops  of  the  trees."     Tlie 
relevancy  of  the  evidence  here  sought  to  be 
elicited  to  the  situation  existing  in  1902,  the 
time  of  tbe  alleged  trespass  here  sued  for. 
Is  not  perceived,  in  the  absence  of  anything 
to  show  or  an  offer  to  show  tbe  connection  or 
relation  I>etwe«i  that  and  tbe  situation  in 
1904,  when  the  observation  of  tbe  witness  was 
taken. 

There  was  error  in  tbe  seventh*  and  eighth 
exceptions  with  respect  to  the  rulings  therein 
set  out  In  tbe  seventh  exception  a  witness 
had  testified  that  he  knew  the  plaintiff's 
premises  and  the  trees  to  which  tbe  salt  bad 
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relation;  tbat  he  had  seen  the  trees  had  been 
cat — ^tbree  walnuts  and  some  cedars;  and  that 
the  trees  had  been  Injured  by  the  cutting.  In 
the  seventh  exception.  It  appears  he  was  then 
asked:  "Give  to  the  Jury  an  estimate  of  the 
damage  that  was  done  to  them.  Whether 
they  were  your  trees  or  the  trees  of  anybody 
else,  •  •  •  what  was  the  actual  dam- 
age done  to  those  trees  by  their  being  cnt  aa 
you  saw  them?"  Against  the  objection  of  the 
defendants,  the  witness  was  permitted  to  gire 
in  exact  figures  bis  estimate  or  Judgment  of 
the  damage.  It  was  the  function  of  the  Jury 
to  give  this  estimate  or  Judgment  The  wit- 
ness could  go  no  further  than  to  gire  the  facts 
wltbin  bis  knowledge  that  has  caused  injury, 
and  the  fact  tbat  damage  had  resulted.  This 
was  ruled  in  Balto.  Belt  R.  R.  Co.  v.  Settlor, 
100  Md.  306»  60  Atl.  654.  The  ruling  there 
was  made  as  to  the  evidence  offered  through 
a  witness  examined  as  an  expert — a  class  of 
witnesses  forming  an  exception  to  the  rule 
ezdndlng  opinion  evidence;  and  it  was  said 
in  the  course  of  the  opinion:  "Strictly  speak- 
ing, perhaps,  no  witness,  whether  expert  or 
not,  should  be  allowed  to  draw  from  the  facts 
tbe  conclusion  that  the  property  is  damaged, 
for  the  Jury  are  quite  as  competent  to  do 
tbat  as  the  witness.  But  we  believe  the  prac- 
tice in  this  state  has  been  otherwise,  and  wit- 
nesses, who  are  acquainted  with  the  property 
and  have  observed  the  efTects  of  the  alleged 
tort,  have  been  generally  allowed,  after  giving 
the  facts  to  the  Jury,  to  testify  to  the  fact  of 
damage."  Then,  after  saying  tbat  the  ob- 
ject for  which  the  Jury  is  sworn,  if  they  find 
there  is  damage,  "is  to  find  tbe  extent  of  it 
measured  In  dollars  and  cents,"  It  is  said: 
"To  allow  the  expert  to  give  such  testimony 
not  only  puts  him  in  the  place  of  the  Jury,  but 
permits  bim  to  indulge  in  mere  speculation. 
Witnesses  who  are  competent  for  that  pur- 
pose may  testify  to  the  value  of  tbe  property 
before  and  after  the  alleged  injury.  But  it 
by  no  means  follows  that  the  injury  is  tbe  sole 
cause  of  the  diminution,  if  any  exists. 
Whether  it  Is  or  not,  or  to  what  extent,  la. 
for  the  Jury,  and  not  tbe  witnesses,  to  de- 
termine." Tbe  opinion  concludes  as  follows: 
"It  was  error  to  have  permitted  experts  to 
give  their  opinions  as  to  the  fact,  as  well  as  to 
tbe  exact  amount;  of  damage."  If,  therefore, 
tbe  evidence  set  out  in  tbe  exception  now  un- 
der consideration  was  intended  to  be  offered 
as  from  an  expert  witness,  nothing  more  needs 
to  be  said  than  that  it  is  within  the  ruling 
of  the  case  Just  cited.  If  the  witness  of 
vrbom  the  question  objected  to  was  asked  was 
not  intended  to  be  qualified  as  an  expert,  then 
tbe  evidence  offered  was  not  within  the  ex- 
ception to  the  general  rule  which  excludes 
opinion  testimony — a  rule  the  limits  of  which. 
It  Is  intimated  in  the  opinion  Just  cited,  ought 
not  to  be  enlarged,  and  which  we  may  here 
«ay  is  a  most  salutary  one  in  its  operation 
as  a  restraint  upon  testimony  which  other- 
-vrise  too  often  would  be  tbe  result  more  of 
1>ia%   recklessness  of  statement,   and  mere 


si)eculation  than  of  Judgment  calmly  and  In- 
telligently applied  to  relevant  facts.  In  the 
eighth  exception  the  witness,  having  given  his 
estimate  of  damage  as  $600  under  the  ruling 
last  referred  to,  was  asked  to  "tell  the  gentle- 
men of  the  Jury  how  you  [he]  arrived  at 
that,"  and  proceeded,  not  using  tbe  facts  in 
the  case  as  a  basis  of  Judgment,  or  making 
reference  to  such  facts  at  all,  to  give  as  a 
basis  of  the  opinion  expressed  matters  and 
considerations  altogether  speculative  and  hy- 
pothetical. The  objection  to  this  testimony 
should  have  been  sustained. 

Tbe  witness  to  whom  the  interrogatories 
embraced  in  the  seventh  and  eighth  exceptions 
were  put  was  further  asked,  "Do  you  know 
anything  about  the  value  of  the  walnut  tree 
as  a  tree  for  wood  or  timber?"  and  answered, 
"I  do,"  and  was  then  asked,  "What  is  thatr* 
and  was  permitted  to  state  such  value.  This 
question  was  objected  to,  and  forms  the  sub- 
ject of  the  defendants'  ninth  exception.  The 
witness  should  have  been  interrogated 
further,  and  required  to  show  his  knowledge 
of  the  subject  of  Inquiry,  before  being  al- 
lowed to  give  tbe  values  he  was  asked  about 

Tbe  rulings  in  the  tenth  and  eleventh  ex- 
ceptions are  disposed  of  by  what  has  been 
said  in  respect  to  that  in  the  seventh  ex- 
ception. The  question  objected  to  and  form- 
ing the  subject  of  tbe  tenth  exception  was: 
"Now  tell  the  gentlemen  of  the  Jury  what 
was  the  sound  value — what  was  the  amount 
of  damage  done  to  the  trees  in  money."  And 
that  of  the  eleventh  exception  was:  "Tell 
the  gentlemen  of  tbe  Jury  what  was  the  ac- 
tual damage  they  did  in  your  opinion." 
Both  of  these  questions  were  allowed,  and  in 
tbls  there  was  error,  for  the  reasons  given  in 
considering  the  seventh  exception. 

For  the  errors  pointed  out  in  the  several 
elceptions,  the  Judgment  below  must  be  re- 
versed. 

Judgment  reversed,  with  coste  to  the  ap- 
pellants, and  new  trial  awarded. 


SCHAXTMLOEFFEIi  ▼.   STATE. 
(Court  of  Appeals  of  Maryland.    Jan.  10,  1906.) 

1.  Cbivinai.  Law— Limitation  of  Pbosecu- 
TI0N8— Falsb  Pbetbnseb. 

The  olfense  of  obtaining  money  by  false 
pretenses,  with  intent  to  defrand,  is  a  misde- 
meanor punishable,  at  the  discretion  of  tbe 
court,  by  fine  or  imprisonment  or  by  confine- 
ment in  the  penitentiary,  and  is  not,  therefore, 
within  Code  Pub.  Gen.  Laws,  art  57,  §  11, 
providing  that  no  prosecution  or  suit  aball  be 
commenced  for  any  fine,  penalt?,  or  forfeiture, 
or  any  misdemeanor,  except  tbose  pnnishable 
by  confinement  in  the  penitentiary,  unless  with- 
in one  year  from  the  time  the  offense  was 
committed. 

2.  Same— WiTNissBs— DiscLOsuBE. 

Code  Pub.  Gen.  Laws,  art.  27,  {  440,  pro- 
vides that  in  an  indictment  for  false  pretenses  it 
shall  not  be  necessary  to  state  tbe  particular 
false  pretense  intended  to  be  relied  on  in  proof 
of  the  same^  but  the  defendant,  on  application 
before  trial,  shall  be  entitled  to  the  names  of 
the  witnesses  and  a  statement  of  tbe  false 
pretenses  to  be  given  in -evidence.    Held,  that 
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•ach  section  did  not  limit  th«  state  to  tlie  in- 
troduction only  of  sucli  witnesses  as  were  dis- 
closed by  tlie  list  famistied  defendant. 

[Ed.  Note. — For  cases  in  point,  see  toI.  14, 
Cent  Dig.  Oriminal  Ldw,  ||  1416,  142&] 

8.  False  Pbxtekbes— Vabianox. 

Where  defendant  was  diarged  witli  obtain- 
ing by  false  pretenses  "(1,800  current  money," 
proof  of  obtaining  the  money  by  means  of  a 
cfaecic,  wbicli  defendant  deposited  in  the  bank 
and  drew  the  proceeds,  was  not  a  f  atai  variance. 
[Bd.  Note. — For  cases  in  point,  see  TOl.  28, 
Gent.  Dig.  False  Pretenses,  I  03.] 

Appeal  from  Criminal  Court  of  Baltimore 
City;  Fere  L.  Wlclces,  Judge. 

T.  Julius  Scbaumloeffel  was  convicted  ot 
obtaining  money  by  false  pretenses,  and  he 
api>eals.    Affirmed. 

Argued  before  McSHERRY.  0.  J.,  and 
BRISOOB,  BOYD,  SCHMUCKEB,  JONES, 
and  BURKE,  JJ. 

Thomas  C.  Weeks,  for  appellant  Oeorge 
A.  Solter  and  Attorney  General  Bryan,  fw 
tbe  State. 

BRISCOE,  J.  The  appellant  was  indicted 
and  convicted  in  the  criminal  court  of  Balti- 
more of  obtaining  money  by  false  pretenses, 
and  was  sentenced  to  tbe  Maryland  peniten- 
tiary for  the  period  of  five  years.  From  tills 
Judgment  he  has  appealed. 

The  indictment  was  filed  on  the  20tb  of 
June,  1904,  and  contains  three  counts.  A 
motion  to  quash  the  first  and  a  demurrer  to 
the  second  count  were  sustained  at  tbe  trial 
of  tbe  case.  There  is  no  objection  raised  to 
tbe  rulings  of  the  court  upon  these  pleadings, 
and  they  will  not  be  considered  by  us. 

The  third  count  of  tbe  indictment,  and  the 
one  upon  which  tbe  appellant  was  tried,  is 
as  follows:  "That  T.  Julius  Scbaumloeffel, 
late  of  tbe  city  of  Baltimore,  on  tbe  30th 
day  of  July,  1901,  by  a  certain  false  pretense 
by  him  then  and  there  made  to  Otto  Bregen- 
eer,  with  intent  then  and  there  to  defraud, 
be,  the  said  T.  Julius  Scbaumloeffel,  then  and 
there  well  knowing  the  said  pretense  to  be 
then  and  there  false  (which  said  false  pre- 
tense was  not  then  and  there  a  mere  promise 
for  future  payment,  and  was  not  then  and 
there  a  mere  promise  for  future  payment 
not  intended  to  be  performed),  nnlawfnily, 
knowingly,  and  designedly  did  then  and 
there  obtain  from  Otto  Bregenzer  eighteen 
hundred  dollars  current  money,  of  the  value 
of  eighteen  hundred  current  money,  of  tbe 
goods  and  chattels,  moneys,  and  property  of 
Otto  Bregenzer."  To  this  count  tbe  appel- 
lant Interposed  the  plea  of  limitations,  that 
the  alleged  misdemeanor  was  not  committed 
within  one  year  next  preceding  tbe  com- 
mencement of  the  prosecution,  Tbe  state 
demurred  to  the  plea,  and  tbe  demurrer  was 
sustained.  There  were  eight  exceptions 
taken  during  the  trial  to  tbe  rulings  of  tbe 
court  upon  tbe  admissibility  of  evidence. 
There  was  no  error,  we  think,  in  the  ruling 
of  the  court  in  sustaining  tbe  demurrer  of 
tbe  state  to  the  plea  of  limltatlona    The 


offense  of  obtaining  money  by  false  preteaae 
with  Intent  to  defraud  is  a  misdemeanor,  to 
be  punished,  at  the  discretion  of  the  court 
by  fine  and  imprisonm&it  or  by  confinement 
I  in  the  penitentiary  for  not  less  than  two 
years  nor  more  than  ten  years,  u)  tbe  court 
shall  award.  By  article  67, 1 11,  of  tbe  Code 
of  Public  Oeneral  Laws,  It  is  provided  that 
no  prosecution  or  suit  shall  be  commenced 
for  any  fine,  penalty,  or  forfeiture,  or  any 
misdemeanor,  except  those  punished  by  con- 
finement in  the  penitentiary,  unless  within 
one  year  from  the  time  of  the  offense  com- 
mitted. Misdemeanors  punished  by  confine- 
ment in  the  penitentiary  are  excluded  from 
the  proylslons  of  this  section  of  the  statute, 
and  are  placed  along  with  felonies.  They 
are  not  barred  by  limitations.  If  not  prose- 
cuted within  one  year  from  the  time  of  tlie 
offense  committed.  The  authorities  bold 
that  It  is  tbe  liability  to  punishment  and  not 
the  punishment  actually  inflicted,  whlcb  con- 
trols the  Jurisdiction  of  tbe  court  In  re 
Mills,  135  U.  S.  263,  10  Sup.  Ct  762.  34  L.  Bd. 
107;  People  v.  Murphy,  185  III.  623.  57  N.  E. 
820. 

Tbe  questiont  raised  on  tbe  exceptions  may 
be  considered  together  and  can  l>e  disposed 
of  without  discussing  them  seriatim.  The 
fifth  and  sixth  exceptions  pnaeat  tbe  identi- 
cal question,  and  that  is  whether  the  states 
on  a  trial  for  false  pretenses  under  the  stat- 
ute, can  call  other  witnesses  than  those  fur- 
nished In  the  list  by  the  state's  attorney  to 
tbe  defendant  The  statute  (section  440,  art 
27,  of  the  Code  of  Public  General  liaws)  pro- 
vides that  in  any  Indictment  for  false  pre- 
tenses it  sliail  not  be  necessary  to  state  the 
particular  false  pretenses  intended  to  be 
relied  on  in  proof  of  same;  but  tbe  defend- 
ant on  application  to  tbe  state's  attorney 
before  tbe  trial,  shall  be  entitled  to  tlw 
names  of  tbe  witnesses  and  a  statement  of 
tbe  false  pretenses  to  be  given  in  evidence 
And  in  Jules  t.  State,  86  Md.  805,  36  AtL 
1027,  this  court  said:  "Tbe  office  of  a  bill 
of  particulars  likB  this  is,  first  to  Inform 
the  defendant  of  tbe  names  of  tbe  witnesses 
tbe  state  expects  to  call;  and,  secondly,  to 
furnish  him  with  a  statement  of  the  false 
pretenses  Intended  to  be  relied  on  and  given 
In  evidence.  It  is  no  part  of  tbe  pleadlrc 
cannot  be  demurred  to,  but  mnst  be  excepted 
to  If  Insufficient"  There  can  be  no  good 
reason  for  holding  the  rule  here  sought  to 
be  enforced  to  be  mandatory  and  not  direct- 
ory. The  statute  requires  tbe  list  to  be 
furnished,  but  does  not  restrict  tbe  state's 
attorney  to  tbe  list  nor  does  it  control  or 
affect  the  competency  of  tbe  witness.  In 
Gardner  v. 'People,  3  Scam.  83,  where  a  simi- 
lar rule  was  under  discussion,  it  was  said: 
"If  such  a  construction  were  placed  np<m  this 
statute  as  would  exclude  ail  persons  whose 
names  weee  not  Indorsed  on  the  Indictment 
many  offenders  would  go  unpunished,  not  on 
account  of  their  own  innocence,  nor  of  tbe 
negligence  of  the  state's  attorney,  bat  by  a 
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defect  in  tbe  law  Itself,  or  a  narrow  and  Il- 
liberal construction  of  it  not  sanctioned  by 
reason  or  Justice.  We  tblnk,  therefore,  tbat 
the  prosecution  is  not  confined  to  tbe  list  of 
witnesses  indorsed  on  tbe  indictment,  but 
fnmlshed  previous  to  tbe  arraignment;  but 
tbe  circuit  court,  in  the  exercise  of  a  sound 
discretion,  and  baying  a  strict  and  Impartial 
regard  to  tbe  rigbts  of  tbe  community  and 
prisoner,  may  permit  sucb  otber  witnesses 
to  be  examined  as  tbe  Justice  of  case  may 
require." 

Tbere  was  no  error  in  tbe  rulings  of  tbe 
court  in  admitting  tbe  eyldence  set  out  In  tbe 
second,  tblrd,  and  fourth  exceptions.  It  was 
evidence  tending  to  establish  the  theory  of 
tbe  state's  case,  and  was  admissible  as  part 
of  tbe  res  gests. 

Tbe  first,  seventh,  and  elgbtb  exceptions 
contain  tbe  rulings  of  tbe  court  in  admitting 
In  evidence  the  $1,800  check  given  by  Bre- 
genzer  to  tbe  appellant  Tbe  ground  of  tbe 
objection  Is  that,  as  the  indictment  charged 
the  obtaining  "of  eighteen  hundred  dollars 
current  money,"  tbe  check  did  not  tend  to 
prove  tbe  averment  of  tbe  indictment  The 
statute  (section  112,  art  27,  of  the  Code  of 
Public  General  Laws)  tinder  which  the  ap- 
pellant was  indicted  provides  tbat  any  person 
who  shall  by  any  false  pretense  obtain  from 
any  other  person  any  chattel,  money,  or  valu- 
able security,  with  Intent  to  defraud  any  per- 
son of  the  same,  stiall  be  guilty  of  a  mis- 
demeanor. Tbe  indictment,  it  will  be  seen, 
charges  that  tbe  appellant  obtained  "eighteen 
liundred  dollars  current  money."  The  bill  of 
particulars  alleges  the  false  pretense  to  be 
"tbat  on  or  about  tbe  20th  day  of  May,  1901, 
tbe  appellant  knowingly  and  falsely  represent- 
ed to  Bregenzer  that  one  Harris  FUnder  was 
tbe  owner  of  certain  property  and  that  he  de- 
sired to  borrow  the  sum  of  $1,800  and  give  as 
security  therefor  a  mortgage  on  said  property, 
tbat  tbe  appellant  knew  tbat  Fllnder  was 
not  tbe  owner  of  tbe  property,  and  that  by 
▼Irtue  of  tbe  false  representation  Bregenzer 
was  Induced  and  did  pay  to  tbe  appellant  the 
sum  of  $1,800.  The  question,  then.  Is  whether  a 
charge  of  obtaining  by  false  pretense  "eighteen 
hundred  dollars  current  money"  can  be  sus- 
tained and  supported  by  proof  of  obtaining 
tbe  money  by  the  check  for  a  like  sum.  It  is 
well  established  tbat  certainty  to  a  reasonable 
extent  Is  an  essential  requirement  of  criminal 
pleading,  where  conviction  is  to  be  followed 
by  penal  consequences.  One  of  its  objects  is 
notice  to  the  party  of  the  nature  of  the  charge, 
BO  as  to  enable  him  to  defend  against  a 
second  prosecution  of  the  same  crime  by 
pleading  a  former  acquittal  or  conviction. 
We  do  not  see,  under  our  statute  (section  112, 
art  27,  of  the  Code  of  Public  General  Laws), 
how  tbe  admission  of  the  check  in  evidence 
could  be  held  a  variance.  Tbe  proof  In  tbe 
record  shows  that  tbe  check  was  given  by 
Bregenzer  to  tbe  appellant  for  $1,800,  was 
deiMsited  in  bank  to  tbe  credit  of  his  account 
and  tbe  proceeds  sabsequently  paid  or  check- 


ed out  by  him.  Tbe  check  was,  therefore,  the 
means  by  which  the  money  was  procured,  and 
was,  within  tbe  meaning  of  the  act  obtain- 
ing money  under  false  pretenses. 

We  therefore  find  no  error  in  the  ruling  of 
the  court  In  admitting  the  evidence  contained 
in  tbe  first  and  seventh  exceptions,  nor  in  its 
refusal  to  strike  out  the  testimony  as  to  tbe 
Bregenzer  checlc,  in  the  eighth  bill  of  excep- 
tions. For  the  reasons  given  the  Judgment 
will  be  affirmed. 

Judgment  affirmed,  with  costs. 


STANDARD  OIL  <X>.   v.   HARTMAN. 
(C!oQrt  of  Appeals  of  ICaryland.    Jan.  10,  1908.) 

1.  HiGHWATs— UsB  or  HiOHWAT— Collisions 

BBIWEEN        TRAVEIXSa— NKGUOXNCIE— QlTES- 
TION  FOB  JUBT. 

Evidence  In  an  action  for  Injuries  re- 
ceived by  a  traveler  on  a  highway  m  a  colli- 
sion with  a  vehicle  of  another  traveler  examined, 
and  held,  that  the  question  of  defendant's  ac- 
tionable negligence  was  for  the  jury. 

2.  SAMK— CONTBIBtnOBT  NBQLIOBNCB— QlTSS- 
TION  rOB  JUBT. 

Evidence  in  an  action  for  Injories  received 
by  a  traveler  on  a  highway  in  a  coUlBion  with 
the  vehicle  of  another  traveler  examined,  and 
held,  tbat  the  qnestlon  of  plaintiff's  contribu- 
tory negligence  was  for  the  fury. 
8.  Saux— Cabb  Rcquireo  in  Use  or  High- 
way. 

Tbe  right  of  one  driving  on  a  highway  to 
nse  any  part  of  the  highway  must  be  exercised 
with  reference  to  the  rights  of  others,  and  one 
driving  a  heavy  wagon,  necessarily  slow  in  l>e- 
ing  changed  from  Its  course  In  an  emergencrr, 
ought  to  take  such  part  of  tbe  highway  as  wfli 
afford  to  lighter  vehicles  tbe  opportunity  of 
passing  it  withont  colliding  with  it 

[Ed.   Note. — For  cases  in  point  see  voL  25» 
Cent.  Dig.  Highways,  fg  4S9-465.] 

4.  Sahb— Action  roB  Injubixs  in  (^ixision 
— Recovebt  —  Negligence  —  Contbibutobt 
Nboligehcb. 

A  traveler  on  a  highway,  Injured  in  a 
collision  with  the  vehicle  of  another  traveler, 
is  entitled  to  recover  for  the  injuries  received, 
in  rase  they  resulted  directly  from  the  want  ot 
ordinary  care  on  tbe  part  of  the  latter,  and 
not  from  bis  own  want  of  ordinary  care  direct- 
ly contributing  to  tbe  injury. 

[Ed.  Note. — For  cases  In  point,  see  vol.  25, 
Cent  Dig.  Highways,  i  470.] 

6.  Same  —  Contbibittobt  Neouoenob  —  Bub- 
den  or  Pboof. 

In  an  action  for  injuries  received  by  m 
traveler  on  a  highway  In  a  collision  with  the 
vehicle  of  another,  defendant  has  the  burden  of 
proving  contributory  negligence  on  plaintiff's 
part. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Cent  Dig.  Highways,  {{  472,  4m] 


Appeal  from  Circuit  Court  Queen  Anna 
County;  William  R  Martin  and  Edwin  H. 
Brown,  Judges. 

Action  by  Nancy  G.  W.  Hartman  against 
tbe  Standard  Oil  (Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  McSHERBY,  C.  J.,  and 
BOYD,  PAGE,  PEARCE,  SCHMtJCKBR, 
JONES,  and  BURKE,  JJ. 

Roger  W.  Cull  and  Phil.  B.  Hopper,  for  ap- 
pellant   W.  T.  Warburton,  for  appellee. 
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JONES,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  In  the  court  below  against  the 
appellant,  at  the  suit  of  the  appellee,  for 
damages  resulting  to  the  appellee  by  reason 
of  the  alleged  negligence  of  the  appellant, 
which  the  narr.  charges  as  follows:  "That 
It  [the  appellant]  Is  the  owner  of  large  wag- 
ons or  oil  tanks,  used  In  the  transportation 
and  delivery  of  Its  oils  and  driven  by  Its 
servants  upon  the  public  roads  of  the  county 
in  the  prosecution  of  Its  business;  that  on 
the  2l8t  day  of  December,  1903,  the  plaintiff, 
while  driving  on  the  Elkton  and  Chesapeake 
City  public  road  to  her  home,  exercising  due 
care,  the  servant  or  servants  of  the  defendant 
[appellant]  having  In  charge  one  of  its  said 
teams,  while  acting  within  the  scope  of  his 
employment,  carelessly  and  negligently  drove 
the  same  against  and  over  the  carriage  In 
which  the  plaintiff  [appellee]  was  riding," 
and  caused  her  to  be  thrown  out  and  Injured. 
To  this  the  defendant  pleaded  the  general 
Issue,  and  trial  was  had  before  a  Jury,  during 
which  no  questions  arose  upon  the  evidence. 
Upon  the  proofs  submitted  In  the  cause  the 
plaintiff  (appellee)  asked  three  Instructions 
to  the  Jury,  and  the  defendant  (appellant) 
four,  and  filed  special  exceptions  to  the  plain- 
tUTs  first  prayer,  alleging  absence  of  proof 
to  support  It  The  court  below  granted  all 
the  prayers  of  the  plaintiff,  overruled  the  de- 
fendant's special  exceptions  to  plaintUTs  first 
prayer,  rejected  the  defendant's  first  prayer, 
and  granted  its  others.  The  defendant  ex- 
cepted to  this  action  of  the  trial  court  in  re- 
qpect  to  the  granting  of  the  plaintiffs  prayers 
and  the  overruling  of  Its  special  excep- 
tions and  the  rejection  of  its  first  prayer. 
This  exception  presents  the  questions  to  be 
determined  here. 

The  defendant's  first  prayer,  as  it  appears 
in  the  record,  is  too  general,  and  was  properly 
rejected  on  this  ground,  if  no  other.  This 
we  understand  to  be  admitted.  Ttda  is  not 
material,  however,  because  substantially  the 
same  question  is  raised  by  the  special  ex- 
ceptions to  the  plaintlfTs  first  prayer.  If  that 
was  properly  granted,  then  the  defendant's 
first  prayer,  which  affirmed  the  insufficiency 
of  the  plaintiff's  evidence  to  support  a  re- 
covery by  the  plaintiff,  was  necessarily  to  be 
rejected.  The  question  thus  raised  will  make 
necessary  a  reference  to  the  evidence  adduced 
by  the  plaintiff  to  sustain  the  action.  As  to 
some  of  the  material  parts  of  this  there  is 
no  confilct  with  that  of  the  defendant  Where 
such  confilct  occurs  a  question  is  presented 
falling  exclusively  within  the  province  of 
the  Jury. 

The  plaintlfTs  first  prayer  in  general  terms 
affirms  ,the  right  of  the  plaintiff  to  recover 
If  the  Jury  should  find  that  the  injury  com- 
plained of  was  caused  by  the  negligence  of 
the  defendant's  servants  while  acting  within 
the  scope  of  their  employment  and  driving 
its  team  upon  the  public  highway,  and  "re- 
sulted directly  from  the  want  of  ordinary 
care  and  prudence"  on  the  part  of  such  serv- 


ants, "and  not  from  the  want  of  ordinary 
care  and  prudence  on  the  part  of  the  plain- 
tiff directly  contributing  to  the  injury."  The 
second  prayer  put  upon  the  defendant  the 
burden  of  proof  to  show  contributcs'y  n^ll- 
gence  on  the  part  of  the  plaintiff  directly  con- 
tributing to  produce  the  injury  complained  of, 
to  disentitle  the  plaintiff  to  recover  on  the 
ground  of  such  n^ligence;  and  the  third  in- 
structed as  to  the  measure  of  damages  la  the 
case  of  a  finding  for  the  plaintiff.  There  is 
evidence  in  the  record  going  to  show  the  fol- 
lowing facts:  About  6  o'clock  in  the  evening 
of  December  21,  1903,  the  appellant's  (de- 
fendant below)  servant.  In  the  prosecution  of 
Its  business  as  a  manufacturer  and  vender  of 
oil,  was  driving  a  wagon  belonging  to  the  ap- 
pellant on  the  public  road  In  Cecil  county 
running  between  tbe  tovm  of  Elkton  and 
Chesapeake  City.  Tbe  wagon  was  large  and 
heavy,  weighing  from  3,000  to  3,200  pounds 
when  empty,  and  was  drawn  by  three  horses 
driven  abreast  It  was  a  5-foot  truck,  with 
the  singletrees  projecting  from  12  to  20  inches 
past  the  hub  on  either  side,  making  it  thus 
to  require  a  space  of  about  7  feet  in  passing 
along  the  road.  The  outside  horses  traveled 
outside  of  the  tracks  of  the  wheels.  The 
wagon  was  being  driven  from  Chesapeake 
City  to  Elkton.  Near  the  latter  place  and  at 
tbe  point  of  the  accident  there  was  a  down- 
grade in  the  road,  and  the  road  was  there 
28  or  29  feet  wide.  All  of  it  could  be  used 
at  this- point  There  was  so  special  traveled 
way.  On  the  right-hand  side  of  the  road  go- 
ing from  Elkton,  and  the  left-hand  side  ap- 
proaching Elkton  from  Chesapeake  City — the 
direction  In  which  the  wagon  was  being  driv- 
en— there  was  a  whitewashed  board  fence. 
The  wagon,  at  the  point  and  the  time  of  the 
accident,  was  being  driven  so  far  to  what  was 
tbe  left  side  of  the  road,  when  going  from 
Chesapeake  City  to  Elkton,  that  it  was  not 
possible  for  a  buggy  to  pass  between  tbe 
wagon  and  the  board  fence.  There  was  no 
reason  making  it  necessary  tor  tbe  wagon  to 
be  on  that  side  of  the  road.  It  could  have 
been  driven  in  tbe  middle  of  tbe  road,  when 
there  would  have  been  plenty  of  room  for  a 
buggy*  to  have  passed  on  either  side.  Tbe 
road  from  Elkton  out  beyond  tbe  place  of 
accident  was  much  traveled.  "It  is  tbe  main 
road  leading  out  of  Elkton  to  all  points  in 
the  lower  part  of  the  county.  Teams  are  on 
it  continually" — says  one  witness.  There  is 
more  travel  on  it  than  on  any  road  leading 
into  Elkton,  and  this  travel  continues  all  day 
and  the  early  hours  of  the  evening.  The 
servants  of  the  defendant  bad  used  the  road 
frequently  and  for  a  considerable  time  and 
were  familiar  with  It  and  with  the  conditions. 
The  night  of  tbe  accident  was  unusually 
dark,  and  the  darlmess  was  increased  at  the 
place  of  the  accident  by  conditions  existing 
there.  Tbe  wagon  had  displayed  no  lights, 
and  no  means  were  provided  to  give  warning 
of  its  approach.  On  the  day  and  at  the  hour 
mentioned  the  appell-ee  (plaintiff  below)  was 
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■driving  to  her  home  from  Elkton  on  the  road 
In  qnestlon.  She  was  in  a  buggy,  and  driv- 
ing a  horse  that  was  old  and  safe  to  drive, 
and  which  conld  not  be  urged  to  much  speed. 
In  driving  she  Icept  to  what  was  the  right  side 
of  the  road  going  out  from  Elkton,  the  di- 
rection she  was  traveling.  At  the  place  of 
the  accident  In  question  she  met  the  wagon  of 
the  defendant  coming  in  the  opposite  direc- 
tion, and,  as  has  been  shown,  being  driven 
upon  the  same  side  of  the  road  upon  which 
the  plaintiff  was  driving.  She  was  prevented 
Xtj  the  darkness  from  seeing  it  until  too  close 
to  it  to  avoid  colliding  with  it.  Immediately 
upon  becoming  aware  of  the  approach  of  the 
wagon  she  pulled  her  horse  to  the  right;  but 
at  the  same  Instant  the  two  vehicles  came  in- 
to collision,  and  the  plaintiff  was  thrown 
from  her  buggy  and  injured,  and  the  buggy 
was  broken  and  damaged.  There  was  evi- 
dence that  the  plaintiff  was  familiar  with 
the  road  from  driving  over  it  frequently,  and 
some  from  which  it  could  be  Inferred  that 
she  kept  to  the  right  side  of  the  road  In  driv- 
ing over  it  on  the  occasion  in  question  be- 
cause she  thought  that  the  safe  and  proper 
tbing  to  doi  In  the  foregoing  summary  of  the 
-evidence  in  the  case  there  is  enough  appear- 
ing to  be  submitted  to  the  Jury  on  both 
branches  of  the  inquiry  involved  In  the  plain- 
tlfF's  narr.;  that  Is,  as  to  negligence  vel  non 
on  the  part  of  the  defendant's  servants,  and 
as  to  the  exercise  of  ordinary  prudence  and 
care  on  the  part  of  the  plaintiff  In  the  cir- 
cumstances leading  up  to  and  attending  the 
accident  in  question. 

In  the  briefs  In  the  case  and  In  the  oral 
argument  there  has  been  a  good  deal  of  dis- 
cussion as  to  the  effect  to  be  given,  in  de- 
termining the  question  of  negligence,  to 
what  is  affirmed  to  be  the  law  of  the  road — 
that  persons  in  using  the  public  highways 
must  observe  the  rule  of  keeping  to  the  right, 
with  a  view  to  secure  to  all  unobstructed 
and  safe  passage  over  the  same;  the  theory 
of  the  plaintiff  apparently  being  that  the 
-court  can  and  ought  to  take  Judicial  notice 
of  snch  rule  and  apply  the  same  to  the  con- 
dact  of  parties  in  the  given  case,  while  it  Is 
contended  on  behalf  of  the  defendant  that 
the  court  cannot  take  notice  of  nor  give  effect 
to  the  rule,  unless  it  be  proved  as  a  custom. 
It  Is  further  contended  on  behalf  of  the  de- 
fendant that,  though  the  rule  is  to  be  applied 
In  determining  the  questions  Indicated,  the 
road  can  be  used  indiscriminately  by  per- 
sons passing  over  it  until  confronted  with 
and  made  aware  of  the  necessity  for  a  change 
of  course  or  of  their  position  thereon.  In 
other  words,  it  is  only  when  per8<HiB  pro- 
ceeding along  the  road  from  opposite  direc- 
tions are  meeting  that  it  Is  necessary  or  re- 
quired to  observe  the  rule  of  going  to  the 
right,  that  each  may  have  free  passage.  Con- 
sequently it  Is  argued  that  it  is  not  to  be 
imputed  to  the  defendant  as  negligence  in 


this  case  that  its  team,  at  the  time  of  the 
accident  in  question,  was  being  driven  upon 
the  left,  Instead  of  the  right,  side  of  the 
road.  We  do  not  deem  it  necessary  in  this 
case  to  pursue  the  inquiry  thus  raised.  If 
it  be  admitted  that  the  servants  of  the  de- 
fendant had  the  general  right.  In  driving  up- 
on the  road,  to  be  with  its  vehicle  upon  any 
part  of  the  same  that  for  the  time  might 
suit  their  convenience  or  pleasure,  this  right 
was  not  an  absolute  and  unqualified  one. 
All  other  persons  having  occasion  to  use  the 
highway  would  be  entitled  to  the  same  right, 
and  such  right  must  of  necessity  be  exercised 
by  each  and  every  one  with  reference  to  and 
regard  for  the  rights  and  safety  of  every 
other.  It  is  not  consistent  with  the  rights 
and  safety  of  others  using  a  highway  that  a 
vehicle,  such  aa  is  described  as  being  in 
charge  of  the  defendant's  servants,  should 
be  driven  over  the  same,  in  the  conditions 
mentioned,  without  so  regulating  its  position 
upon  the  road  as  to  give  such  reasonably 
convenient  opportunity  as  drcnmstances  per- 
mitted for  other  vehicles  to  avoid  collision 
therewith,  or  to  have  adopted  and  used  some 
means  of  giving  warning  of  its  presence  and 
approach.  The  wagon  of  the  defendant  was 
heavy  and  cumbersome,  drawn  by  large  and 
heavy  horses,  three  abreast  It  was  neces- 
sarily slow  in  being  changed  from  its  course, 
and  could  not  be  so  changed,  in  an  emergency, 
readily  and  quickly.  If  it  had  been  kept  In 
the  middle  of  the  road,  which  there  is  evi- 
dence going  to  eAow  could  readily  have  been 
done,  opportunity  would  have  been  afforded 
to  lighter  vehicles,  susceptible  of  quick 
change  and  movement  In  their  course,  to  have 
gone  to  either  side  of  the  road  that  the  situa- 
tion made  most  practicable  to  escape  col- 
lision with  it  It  would  have  been  but  pru- 
dent too,  that  a  vehicle  of  that  character, 
occupying  the  space  that  it  did  In  proceeding 
along  the  highway  in  the  darkness  described, 
and  where 'the  frequency  of  travel  was  such 
as  it  Is  shown  to  have  been,  should  have  dis- 
played some  symbol  or  warning  of  Its  pres- 
ence. 

Our  conclusion  Is  that  it  was  entirely  prop- 
er that  the  case  should  be  submitted  to  the 
Jury  and  that  the  Instructions  for  their  guid- 
ance which  were  made  the  subject  of  excep- 
tion were  proper.  It  has  not  been  thought 
necessary  to  extend  this  opinion  by  taking 
up  for  review  the  many  authorities  cited  on 
both  sides  of  the  argument  and  briefs.  An 
examination  of  them  has  not  developed  any 
peculiar  features  appropriate  to  be  applied 
here.  In  each  and  all  of  them  there  seems 
to  have  been  only  the  application  of  the 
familiar  principles  of  the  law  of  negligence 
to  the  facts  of  the  particular  case.  The 
Judgment  below  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 
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ZBLL  T.  BALTIMORE  STOCK  EXCH. 
et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  10,  1906.) 
BxcHANOEa  —  SiLA.Ta  OF  Members— Sale— Re- 

SULTING   TBUST. 

The  constitution  of  a  atock  exchange  pro- 
vided that  every  member  on  the  day  of  his 
admission  should  sign  the  constitution  of  the 
exchange  and  pledge  himself  to  abide  by  the 
same  and  all  suDsequent  amendments  on  penalty 
of  forfeiture  of  his  seat,  and  also  declared  that 
the  seat  of  a  member  might  be  sold  by  the 
exchange,  and  the  proceeds  applied  to  the 
member's  contracts,  debts,  or  obligations  with 
or  to  other  members  of  the  exchange,  to  the 
exclusion  of  other  creditors  of  the  member. 
Beld  that,  where  complainant  furnished  the 
money  with  which  to  purchase  a  seat  in  tbe 
exchange  in  the  name  of  bis  partner,  com- 
plainant was  not  entitled  to  restrain  a  sale 
thereof,  for  the  payment  of  bla  partner's  indi- 
vidual debts  to  other  members  of  the  exchange 
in  accordance  with  such  provisions  of  the  con- 
stitution, on  the  ground  that  his  partner  held 
the  title  to  the  seat  in  trust  for  complainant 

[Bd.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Bxcbanges,  SS  8-10.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  3.  Upshtir  Dennis,  Judge. 

Suit  by  Bdwln  S.  Zell  against  tlie  Balti- 
more Stock  Bzcbange  and  others.  From  a 
decree  dissolving  an  Injunction  restraining 
the  sale  of  a  seat  of  a  member,  complainant 
appeals.    Affirmed. 

Argued  before  McSHBRRT,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  SCHMDCKBR, 
PEARCB,  JONES,  and  BURKE,  JJ. 

Frank  Gosnell,  for  appellant  W.  Burns 
Trundle,  for  appellees. 

JONES,  J.  This  case  originated  in  a  bill  of 
complaint  filed  by  the  appellant  here  in  cir- 
cuit court  No.  2  of  Baltimore  city.  In  which 
be  alleged  that  on  or  about  tbe  Ist  day  of 
June,  1899,  be  purchased  from  Owen  Daly, 
one  of  the  appellees  here  and  one  of  the  de- 
fendants below,  a  seat  or  membership  In  the 
Baltimore  Stock  Exchange,  and  paid  therefor 
tbe  sum  of  $4,250 ;  that  for  the  sake  of  con- 
venience tbe  said  membership  or  seat  was 
placed  in  tbe  name  of  Frank  J.  Merceret, 
with  whom,  about  the  time  of  said  purchase, 
he  bad  formed  a  partnership  for  the  purpose 
of  carrying  on  a  general  brokerage  business 
in  stocks  and  bonds,  it  being  understood 
and  agreed  that  the  said  Frank  J.  Mer- 
ceret should  transact  the  buslnesB  of  the 
firm  on  tbe  Baltimore  Stock  Exchange;  that 
without  the  knowledge  or  consent  of  the  ap- 
pellant said  Merceret  speculated  in  stocks  and 
bonds  upon  his  own  account  with  the  other 
individuals  who  are  named  as  appellees,  and 
In  consequence  became  Indebted  to  them  in 
tbe  sums  specified  in  tbe  bill;  that  In  January, 
1905,  the  said  Merceret  received  from  tbe  said 
appellees  notification  by  letter  that  they  could 
no  longer  carry  for  blm  said  Indebtedness. 
Payment  thereof  was  requested,  and  proceed- 
ings threatened  ^n  case  of  bis  failure  to  make 
such  payment ;  that  at  the  time  the  debts  men- 
tioned were  contracted  by  Merceret  the  said 


appellees  and  each  of  them  knew  that  the 
transactions  gdvlng  rise  to  them  were  had  sole- 
ly on  the  individual  account  of  the  said  Mer- 
ceret and  without  the  knowledge  or  consent  of 
the  appellant;  that  the  said  appellees  knew 
that  the  seat  or  membership  In  the  said  stock 
exchange  was  not  the  property  of  Hereof 
though  standing  In  his  name,  but  was  the 
property  of  the  appellant,  and  that  any  deal- 
ings that  the  said  appellees  or  any  of  them 
bad  with  Merceret  were  on  his  Indlvidua] 
credit,  and  the  said  debts  were  not  con- 
tracted with  reference  to  the  said  seat  or 
membership;  that  the  appellant  had  address- 
ed to  tbe  said  appellees  a  letter  to  that  eflfect 
in  which  he  referred  to  the  letter  of  the  said 
appellees  to  said  Merceret  and  called  their 
attention  to  his  claim  that,  though  the  seat 
in  question  was  "colorably"  in  tbe  name  of 
Merceret,  It  was  the  appellant's  individual 
property,  having  been  paid  for  by  him,  which 
he  averred  had  all  along  been  well  known  to 
each  and  all  of  the  said  appellees  and  inform- 
ing them  that  he  would  claim  and  maintain 
his  rights  in  the  premises;  that  according  to 
the  constitution  and  by-laws  of  the  Baltl-. 
more  Stock  Exchange,  which  was  made  de- 
fendant below  and  is  one  of  the  appellees 
here,  "a  seat  or  membership  owned,  belonging 
to,  and  the  property  of,  a  member  thereof, 
may  be  sold  by"  it,  "and  the  proceeds  of 
said  sale  applied  to  the  contracts,  debts  or 
obligations  with  or  to  other  members  of  the 
exchange  to  the  entire  exclusion  of  tbe  other 
creditors  of  such  member";  and  a  copy  of 
the  said  constitution  and  by-laws  is  filed  a» 
an  exhibit  with  appellant's  bill.  The  bill 
then  charges  that  it  is  the  Intention  of  th» 
appellees,  who  are  the  creditors  of  Merceret, 
to  apply  to  tbe  Baltimore  Stock  Exchange  to 
make  sale  of  the  seat  or  membership  of  the 
same,  belonging  to  the  appellant,  as  he 
claims,  but  standing  in  the  name  of  Merceret, 
and  apply  the  proceeds  thereof  to  tbe  pay- 
ment of  the  debts  due  to  such  creditor  ap- 
pellees unless  they  be  restrained,  etc.  Tbe 
bill  then  prays  an  injunction  to  so  restrain 
them  and  the  stock  exchange  from  such  ac- 
tion. A  preliminary  injunction  was  grant- 
ed. The  appellees,  except  Mercere^  promptly 
filed  answers  to  the  bill  and  moved  for  a 
dissolution  of  the  injunction.  The  appellees, 
who  were  creditors  of  Merceret;  as  well  as  tbe 
Baltimore  Stock  Exchange,  each  and  all  de- 
nied in  their  answers  that  they  bad  any  per- 
sonal knowledge  of  tbe  partnership  between 
the  appellant  and  Merceret  or  tbe  terms  there- 
of ;  or  that,  at  the  time  tbe  debts  referred  to  in 
the  bill  of  complaint  were  contracted,  they  knew 
that  they  were  so  contracted  by  Merceret 
without  tbe  knowledge  and  consent  of  tbe  ap- 
pellant; and  denied  that  tbe  seat  or  member- 
ship of  the  said  stock  exchange  referred  to  In 
tbe  bill  was  not  the  property  of  Merceret 
On  the  contrary,  they  averred  "that  all  the 
right,  title,  and  Interest  therein,  under  the 
constitution  and  by-laws  whereby  membership 
was  created,  was  and  could  only  be  In  the 
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Bald"  Merceret.  Testimony  was  taken  npon 
tbe  motion  to  dissolve  the  Injunction,  and  the 
testimony  of  each  of  the  said  appellees  was 
practically  to  the  same  effect  aa  their  an- 
swers in  respect  to  their  said  respective  de- 
nials. Upon  the  hearing  of  tbe  motion,  the 
preliminary  injunction  was  dlasolved.  The 
appeal  is  from  the  order  dissolving  the  same 
Prior  to  the  dissolution  of  the  injunction,  the 
nppellee  Merceret  had  answered  the  bill  under 
leave  of  court,  bat  it  Is  not  material  to  refer 
particularly  to  such  answer.  Tbe  appellant 
himself  testified  as  a  witness,  as  follows:  "I 
told  Mr.  Daly  I  was  going  to  purchase  a  seat  on 
tbe  Baltimore  Stock  Exchange.  Had  be  one  for 
sale?  I  was  so  informed  by  Merceret.  He 
said  be  bad.  I  asked  the  price — $4,260.  He 
said  it  would  cost  $60  to  have  the  seat  trans- 
ferred. I  wanted  to  pay  for  that  seat  then 
and  tbere,  and  he  said  he  could  not  accept 
tbe  money  until  Merceret  was  elected  a  mem- 
ber; that  the  seats  were  sold  subject  to  ad- 
mission." And  again  be  said  in  his  testi- 
mony: "I  told  Mr.  Daly  I  wanted  the  seat 
to  be  known  as  my  property,  that  I  was  buy- 
ing it  Mr.  Daly  told  me  it  could  not  be  ar- 
ranged to  be  known  as  my  property,  that  they 
recognized  the  board  member,  tbe  man  In 
whose  name  the  seat  was.  Mr.  Badart  was 
present  when  I  told  Mr.  Daly,  and  Mr.  Or- 
rlck  was  present"  It  would  seem  to  be 
obvious,  upon  this  state  of  allegation  and 
proof,  that  tbe  rights  of  the  parties  before 
tbe  court  must  depend  npon  tbe  effect  to  be 
given  to  tbe  constitution,  by-laws,  rules,  and 
regulations  of  the  stock  exchange  adopted 
for  the  government  of  its  membership  and  de- 
fining and  fixing  the  rights,  prjvileges,  and 
obligations  attaching  to  membership  therein. 
The  stock  exchange  is  a  voluntary  association 
governed  by  such  constitution,  by-laws,  rules, 
and  regulations  as  it  may  choose  to  adopt, 
and  which,  so  far  as  not  contrary  to  law  or 
public  policy,  will  secure  to  the  members 
thereof  exclusive  rights  and  privileges  which 
the  courts  have  fully  recognized.  The  con- 
stitution and  by-laws  of  tbe  Baltimore  Stock 
Exchange  are  in  evidence  in  this  case.  The 
one  having  more  particular  reference  to  tbe 
controversy  here  has  been  substantially  set 
out  in  tbe  appellant's  bill,  and  Is  tbe  one 
against  tbe  enforcement  of  which  tbe  in- 
junction is  here  sought  Only  one  other  will 
be  specially  referred  to,  which  Is  as  follows: 
"Bvery  member  shall,  on  the  day  of  his  ad- 
mission and  notification  thereof  by  the  secre- 
tary, sign  tbe  constitution  of  tbe  exchange, 
and  thereby  pledge  himself  to  abide  by  tbe 
same,  and  all  subsequent  amendments  there- 
of under  penalty  of  forfeiture  of  his  seat" 
Tbe  conditions  under  which  a  seat  or  member- 
ship may  be  sold  by  the  stock  exchange  In  en- 
forcement of  tbe  obligations  of  Its  members 
are  provided  for  in  its  constitution;  and  tbere 
is  no  pretense  here  that  tbe  stock  exchange 
is  proceeding,  or  intends  to  proceed.  In  re- 
spect to  enforcing  the  obligations  Incurred 
by  Merceret,  except  in  accordance  with  the 


provisions  of  its  constitution  applicable  to  tbe 
case.    Now  will  the  court  Interfere? 

A  case  very  analogous  to  the  case  at  bar 
la  that  of  Thompson  v.  Adams,  93  Pa.  65, 
In  which  It  appeared  that  the  plaintiff  gave 
to  Samuel  A.  Richards,  who  was  a  partner 
with  William  B.  Thompson  In  the  business  of 
stockbrokers,  the  sum  of  $1,000  to  purchase  a 
seat  In  the  board  of  brokers.  The  seat  was 
purchased  by  Richards,  and  be  continued  to 
hold  it  by  plaintiff's  permission,  without 
knowledge  on  part  of  the  board  of  any  other 
ownership  or  title,  until  bis  death  In  May, 
1876i.  At  that  time  be  was  indebted  to  var- 
ious members  of  tbe  board  in  tbe  sum  of 
$5,477.17.  '  Under  a  section  of  the  constitution 
of  the  board  of  brokers,  when  a  member 
died,  bis  seat  might  be  sold  by  the  secretary; 
and,  after  satisfying  the  claims  of  tbe  mem- 
bers of  tbe  board,  the  balance  should  be  paid 
to  tbe  legal  representatives.  The  seat  was 
sold.  The  question  was  whether  the  plain- 
tiff was  entitled  to  the  proceeds  or  any  part 
either  In  full  or  pari  passu  with  the  creditors 
of  Richards.  The  court  below  denied  tbe 
right  of  tbe  plaintiff  to,  or  to  participate  in, 
the  proceeds  of  tbe  sale.  On  appeal  the  judg- 
ment below  was  afiSrmed,  and  the  court  said 
"The  constitution  and  articles  of  a  voluntary 
association,  such  as  tbe  Philadelphia  Board 
of  Brokers,  are  law  as  to  the  members.  Tbe 
plaintiff  was  not  a  member,  but  had  furnished 
the  money  by  which  Richards  obtained  a  seat 
His  contention  is  that  be  was  the  equitable 
owner  of  the  seat  and  had  title  to  that  which 
was  received  for  it,  and  that  the  defendant 
had  no  right  to  apply  the  proceeds  to  debts 
due  by  Richards  to  other  members  In  pur- 
suance of  the  terms  of  the  constitution  of  tbe 
club.  But  why  not?  Richards  was  the  mem- 
ber of  tbe  board,  tbe  legal  owner  of  tbe  seat, 
and  the  plaintiff  an  entire  stranger  unknown 
to  the  association.  Tbe  members  gave  credit 
to  each  other  in  part  no  doubt,  upon  tbe 
faith  of  the  liability  of  a  m«nber's  seat  to 
them  for  his  debts.  There  is  nothing  unlaw- 
ful or  unreasonable  In  the  regulation.  The 
seat  is  not  property  in  the  eye  of  tbe  law. 
It  could  not  be  seized  on  execution  for  the 
debts  of  the  members.  It  Is  tbe  mere  creature 
of  the  board,  and,  of  course,  was  to  be  held 
and  enjoyed  with  all  tbe  limitations  and  reg- 
ulations which  the  constitution  of  the  board 
put  upon  it"  It  is  sought  to  distingiilsh  the 
case  at  bar  from  tbe  one  just  referred  to.  In 
that  the  plaintiff' there  was  a  stranger  to  the 
exchange  and  not  a  partner  with  the  mem- 
ber In  whose  name  tbe  seat  stood.  It  is  not 
perceived  how  the  circumstance  of  a  partner- 
ship of  a  member  of  the  exchange  with  an- 
other who  is  not  a  member  can  make  any  dif- 
ference In  principle  as  to  bis  relations  to  tbe 
exchange.  Being  a  partner  with  an  outside 
party  is  nothing  more  than  having  a  contrac-t 
with  such  party  subsisting  at  the  same  time 
with  bis  contract  with  the  exchange.  He  is 
under  an  obligation  to  observe  his  contracts 
and  engagements  with  each  party;  and  tbere 
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can  be  no  reason  why  his  contract  or  obliga- 
tions with  the  exchange  and  its  members  are 
to  be  subordinated  to  those  he  may  have  with 
others,  whether  they  pertain  to  a  partner* 
ship  or  otherwise.  It  would  be  Impossible  for 
a  voluntary  association  to  maintain  its  organ- 
ization and  enforce,  on  behalf  of  its  members, 
rights  pertaining  to  membership  If  this  were 
to  be  so. 

It  is  further  argued  that  there  was  not.  In 
the  case  cited,  any  evidence  to  show  that  the 
other  members  of  the  exchange  had  any 
knowledge  of  the  plaintiff's  equity.  It  has  al- 
ready been  seen  what  the  state  of  the  testi- 
mony here  is  as  to  the  facts  upon  which  the 
appellant  rests  his  equity;  but,  be  that  as  it 
may.  It  Is  the  exchange — the  whole  body  of 
the  membership — that  has  control,  and  the 
right  of  enforcement,  of  its  laws  and  rules  in 
the  interest  of  each  and  all  of  Its  members; 
and  such  organization  would  be  shorn  of  its 
function  If  the  exercise  of  such  right  and  con- 
trol was  to  be  affected  by  particular  equities 
that  might  be  made  to  appear  in  the  relations 
of  Individual  members,  as  individuals  and  not 
as  members  of  the  association,  with  outside 
parties. 

There  seems  to  be  no  want  of  harmony  In 
the  authorities  as  to  the  validity  and  con- 
tractual effect  of  the  rules  and  regulations 
of  a  voluntary  association  of  the  character  of 
the  one  here  In  question.  In  another  case, 
very  much  In  point  (Hyde  v.  Woods,  94  U.  S. 
623,  24  L.  Ed.  264),  the  Supreme  Court  of  the 
United  States  had  under  consideration  a 
rule  of  a  stock  exchange  which  read  as  fol- 
lows: "In  sales  of  seats  for  accoimt  of  de- 
linquent members,  the  proceeds  shall  be  ap> 
plied  to  the  benefit  of  the  members  of  the 
board  exclusive  of  outside  creditors,  unless 
there  shall  be  a  balance  after  payment  of  the 
claims  of  members  In  full."  And  the  conrt.  In 
giving  effect  to  snob  rule  In  the  particular 
case,  Bald,  speaking  through  Mr.  Justice  Mil- 
ler: "That  rule  entered  Into  and  became  an 
Incident  of  the  property  when  It  was  created, 
and  remains  a  part  of  it,  into  whose  hands 
soever  it  may  come.  As  the  creators  of  this 
right — ^thls  property — took  nothing  from  any 
man's  creditors  when  they  created  It,  no 
wrong  was  done  to  any  creditor  by  the  im- 
position of  this  condition."  The  same  court. 
In  a  later  case  (Page  v.  Eidmunds,  187  U.  S. 
B96,  28  Sup.  Ct  200,  47  I^  Ed.  818)  having  be- 
fore It  more  particularly  the  question  of  how 
far  a  seat  In  a  brokers'  exchange  was  to  be 
treated  as  property,  while  holding  in  ap- 
parent disagreement  with  the  dictum  in  the 
Pennsylvania  case,  to  which  It  referred  that 
the  seat  was  property,  said  undoubtedly  it 
"was  to  be  held  and  enjoyed  with  all  the  lim- 
itations and  restrictions  which  the  constito- 
tlon  of  the  board  chooses  to  put  upon  It" 
In  the  recent  case  In  this  court  of  Baltimore 
City  T.  Johnson,  96  Md.  737-744,  S4  AU. 
646,  61  L.  R.  A.  568,  a  similar  view  was  ex- 
pressed of  the  tenure  of  a  seat  In  a  stock  ex- 
change, after  a  review  of  many  authorities — 


reference  being  bad  there  more  particularly 
to  the  taxable  quality  of  such  seat — ^where 
this  court  said,  through  Judge  Boyd:  "It  Is 
thus  apparent  that,  while  a  membership  in 
the  exchange  is  In  a  sense  property.  It  1> 
qualified  and  limited  and  lacks  one  of  the 
most  valuable  and  usual  characteristics  of 
property — the  right  of  disposing  of  It  as  the 
owner  deems  proper,  so  long  as  he  violates  no 
law." 

In  view  of  the  doctrine  and  principles  thus 
ennnnclated  and  defining  the  nature  of  the 
holding  of  a  seat  in  a  stoCk  exchange,  it  can- 
not avail  the  appellant  to  say,  nor  for  the 
court  to  hold,  in  the  circumstances  of  this 
case,  that  a  resulting  trust  accrued  to  him, 
as  he  claims  by  the  payment  of  the  money 
which  purchased  the  seat  or  membership 
here  In  question,  for,  giving  him  the  bene- 
fit of  the  theory  which  he  sets  up,  what  was 
pvu'Chased  was  not  a  clear,  unfettered  title  to 
the  seat,  but  one  burdened  with  the  obliga- 
tions that  membership  in  the  exchange  put 
upon  the  member  holding  it  and  subject  "to 
be  held  and  enjoyed  with  all  the  limitations 
and  restrictions  which  the  constitation  of  the 
board  chooses  to  put  upcm  it"  The  bill  in  the 
case  does  not  allege,  nor  does  he  attempt  to 
show,  that  be  will  not  get  tbls.  As  in  no 
view  can  be  get  any  more,  th^e  was  no  er- 
ror In  refusing  the  relief  asked,  and  tbe 
order  of  tbe  lower  conrt  dissolving  tbe  In- 
junction will  be  affirmed. 

Order  affirmed,  with  costs  to  the  appelleesL 


GOTTSCHALK   v.    MERCANTILE    TRUST 

&  DEPOSIT  CO. 
(Court  of  Appeals  of  Maryland.    Jan.  10, 1906.) 

1.  Apfeai,  —  Mattebs   Reviewablb— Discbe- 
TioNAKT  Action. 

While  an  appeal  will  not  lie  from  an  order 
or  decree  passed  in  the  exercise  of  the  discre- 
tion of  tbe  lower  court,  yet  the  question  whether 
the  subject-matter  of  the  order  or  decree  to 
within  such  discretion  Is  open  to  examination 
upon  an  appeal  in  the  suit  in  which  the  decree 
U  passed. 

2.  TBUSTS  —  ADICINISTRATION  —  SUPKBVISIOH 
BT  C!OUBT. 

Where  trustees  administer  their  trust  with- 
out seeking  the  aid  and  protection  of  the  court, 
they  may  exercise  the  cUscietion  and  execute 
the  powers  conferred  on  them  without  inter- 
ference from  the  courts,  so  long  as  they  act 
in  good  faith  and  with  fair  discretion ;  but,  if 
a  court  of  equity  by  an  appropriate  decree 
assumes  Jurisdiction  of  the  trust  and  directs 
the  execution  thereof  under  its  direction,  the 
trustees  must  secure  the  sanction  or  ratifica- 
tion of  the  conrt  for  the  successive  steps  talren 
in  their  administration  of  the  trust 

[Ed.  Note. — ^For  cases  in  point  see  vol.  47, 
Cent  Dig.  Trusts,  {S  230-232.] 
8.  Sahk— Deposit  or  Funds. 

Where  a  will  creating  a  trust  authorized 
the  designated  trustees,  or  whoever  miefat  be 
«  trustee  under  the  will,  to  sell,  lease,  exdiange, 
or  otherwise  dispose  of  any  part  or  the  trust 
property,  and  to  make  any  investments  and 
reinvestments  of  such  property  that  they  might 
think  proper,  and  jurisdiction  over  the  trust 
was  duly  assumed  by  a  xMvtt  of  equity,  it  was 
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within  the  power  of  the  court  to  select  a  de- 
pository for  the  carrent  balance  of  cash  funds. 
[Ed.  Note. — For  cases  in  point,  see  vol.  47. 
Gent.  Dig.  Trusts,  U  280-2S2.] 

4.  Samb— RsviKw. 

An  order  of  a  court  of  equity,  passed  in  the 
exercise  of  its  jurisdiction  in  supervising  the 
administration  of  a  trust  fund,  selecting  a 
depository  for  current  cash  funds,  was  discre- 
tionary in  its  nature,  and  not  subject  to  ap- 
pellate review. 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Henry  D.  Harlan,  Judge. 

Suit  by  the  Mercantile  Trust  &  Deposit 
Company  against  Joseph  Gottschalk.  From 
an  order  selecting  a  depository  for  trust 
funds,  defendant  appeals.    Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BKISOOB,  BOYD,  PAGE,  SOHMDCKER, 
and  BURKE,  JJ. 

Wm.  Plnliney  Whyte,  for  appellant.  Ed- 
win G.  BaetJer,  for  appellee. 

SCBIIUCKER,  J.  This  la  an  appeal  from 
an  order  of  the  circuit  court  of  Baltimore 
City  designating  the  banks  in  which  the  ap- 
pellant and  appellee,  as  Joint  trustees  under 
the  will  of  the  late  Albert  GottschalK,  should 
deposit  the  cash  funds  of  the  trust  estate 
from  time  to  time  In  their  hands.  The  appel- 
lee Insisted  that  the  order  of  the  circuit  court 
is  not  reviewable  on  appeal,  because  it  was 
an  Interlocutory  and  discretionary  one.  It  is 
not  necessary  at  this  late  day  to  cite  authori- 
ties in  support  of  the  well-settled  doctrine  that 
an  appeal  will  not  lie  from  an  order  or  decree 
passed  in  the  exercise  of  an  undoubted  dis- 
cretion of  the  lower  court  But  the  question 
whether  the  subject-matter  of  the  order  or 
decree  was  within  the  area  of  the  discretion 
of  the  court  which  passed  it  is  open  to  ex- 
amination upon  an  appeal  In  the  same  case, 
for  a  court  cannot  Improvidently  extend  the 
exercise  of  its  discretion  to  matters  which  lie 
l>eyond  its  legitimate  reach.  In  re  Farmers' 
Loan  Co.,  Petitioner,  129  U.  8.  206,  215,  8 
Sup.  Ct  263,  S2  L.  Ed.  656;  CecU  t.  Negro 
Bose,  14  Md.  68,  69. 

The  appellant  does  not  deny  the  soundness 
of  these  propositions,  but  contends  that  the 
will  of  Mr.  Gottschalk  conferred  upon  the 
trustees  of  his  own  selection  the  discretionary 
power  of  selecting  a  depository  for  the  trust 
funds,  and  that  this  discretion  did  not  pass 
from  them  to  the  circuit  court  as  an  incident 
of  its  supervisory  Jurisdiction  over  the  ad- 
ministration of  the  trusts  in  this  case.  The 
fundamental  question,  therefore,  presented  by 
the  record.  Is  whether  the  order  appealed 
from  was  passed  in  the  exercise  of  an  un- 
doubted discretion  of  the  circuit  court  Al- 
bert Gottschalk,  by  bis  last  will  and  codicils, 
admitted  to  probate  on  October  18,  1898,  gave 
the  bulk  of  his  estate,  valued  at  more  than 
$1,000,000,  to  his  son  Joseph  and  the  Mercan- 
tile Trust  ft  Deposit  Company  of  Baltimore,  in 
trust  for  the  benefit  of  his  wife  and  children, 
as  therein  set  forth.    During  the  continuance 


of  the  trusts  thus  created  the  trustees  were 
directed  to  collect  the  Income  arising  from 
the  trust  property,  and  make  disposition 
thereof  in  accordance  with  the  terms  of  the 
will.  One  of  the  codicils  to  the  will  provided 
that  In  the  event  of  the  death  of  the  testator's 
son  Joseph  his  other  son,  Levi,  should  be 
substituted  in  Joseph's  place  as  trustee,  and 
in  the  event  of  the  death  of  both  of  them  a 
majority  of  the  devisees  and  legatees  of  the 
will,  counting  them  per  stirpes,  should  have 
the  power  to  appoint  a  successor  to  act  with 
the  trust  company,  and  should  also  have  the 
power  from  time  to  time  to  fill  in  like  manner 
any  vacancy  occurring  in  the  trusteeship. 
By  the  eighteenth  clause  of  the  will  the  testa- 
tor conferred  upon  the  trustees  powers  of 
management  of  the  estates  committed  to  their 
charge,  as  follows:  "I  further  provide  that 
the  said  trustees  or  whoever  may  be  trustee 
or  trustees  hereunder  shall  have  and  they  are 
hereby  invested  with  full  powers  and  au- 
thority during  the  continuance  of  any  of  the 
trusts  under  this  will  to  sell  absolutely  and  in 
fee  simple  on  such  terms  as  they  may  see  fit 
to  demise  and  lease  for  ninety-nine  years 
renewable  forever  or  for  any  other  term,  to 
exchange,  transfer,  convey,  assign  and  dis- 
pose of  all  or  any  part  of  the  property  herein- 
before described  and  of  the  property  which  by 
increase,  substitution  or  reinvestment  may  at 
any  time  be  held  by  such  trustees  so  long  as 
the  same  may  be  held  by  them  under  the 
provisions  of  this  will,  and  also  to  make  any 
Investments  and  reinvestments  of  said  trust 
property  which  they  may  think  proper,  and 
also  to  make,  execute  and  acknowledge  any 
deeds,  leases  or  Instruments  of  writing  what- 
ever which  may  be  necessary  ot  proper  for 
the  execution  of  the  powers  hereby  granted." 
By  the  same  clause  of  the  will  the  invest- 
ments and  reinvestments  of  trust  funds  were 
required  to  be  made  and  held  under  the  trusts 
of  the  will,  and  purchasers  and  other  persons 
are  relieved  from  obligation  to  see  to  the  ap- 
plication of  purchase  money  or  other  money 
that  may  be  paid  to  the  trustees. 

While  the  personal  estate  of  the  deceased 
was  in  process  of  administration  in  the  or- 
phans' court  the  testator's  son  Levi  Gotts- 
chalk filed  a  bill  of  complaint  In  the  circuit 
court  of  Baltimore  City  against  the  trustees 
under  the  will,  and  the  parties  interested  In 
the  trust  estate  as  t>eneficiaries,  praying 
that  the  court  assume  Jurisdiction  of  the 
trusts  of  the  will,  and  that  they  be  adminis- 
tered imder  its  direction  and  supervision. 
Both  the  trustees  and  the  cestuis  que  trust 
acquiesced  in  the  prayer  of  the  bill,  and  a 
decree  was  passed  by  consent  by  which  the 
court  assumed  Jurisdiction  of  the  trusts  and 
directed  them  to  l>e  executed  tmder  its  super- 
vision. Some  time  thereafter,  on  the  ISth 
of  July,  1804,  the  Mercantile  Trust  Company, 
one  of  the  trustees  under  the  will,  filed  a  pe- 
tition in  the  case  in  which  the  trusts  were 
being  administered,  asking  the  court  to  desig- 
nate some  depository  or  depositories  for  the 
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nninvested  cnrrent  fnnda  of  the  estate. 
The  trust  company,  In  this  petition,  after  re- 
ferring to  the  creation  of  the  trust  and  the 
assumption  of  jurisdiction  of  its  execution 
by  the  court,  stated  that  its  co-trustee,  Jo- 
seph Oottschalk,  had  been  depositing  to  the 
joint  credit  of  the  trustees  the  cash  trust 
funds  from  time  to  time  coming  to  his  hands, 
consisting  of  principal  awaiting  Investment 
and  Income  awaiting  distribution,  and  at 
times  amounting  to  from  $60,000  to  $100,000, 
in  the  Fidelity  &  Deposit  Company  of  Mary- 
land,  which  allowed  8  per  cent  Interest  on 
the  balance  of  the  account;  that  the  petition- 
er, believing  that  so  large  a  current  dei)oslt 
ought  not  to  be  maintained  except  with  the 
authority  and  under  the  direction  of  the 
court,  bad  applied  to  its  co-trustee  to  unite 
with  It  in  a  report  of  such  deposit  to  the 
court,  and  an  application  to  it  for  Instruc- 
tions In  reference  to  the  deposit,  but  he  bad 
declined  to  unite  In  such  an  application,  say- 
ing that  there  was  no  occaedon  to  make  It 
The  petition  also  alleged  that  the  petitioner 
had  deposited  to  the  joint  credit  of  the  trus- 
tees the  cash  trust  funds,  from  time  to  time 
coming  to  its  hands,  in  the  National  Bank  of 
Baltimore,  which  allowed  2  per  cent  Inter- 
est on  the  balance  of  the  account,  wlilch  the 
petition  averred  was  a  fair  current  rate  of 
interest  for  such  deposits.  It  further  al- 
leged that  Joseph  Gottscbalk,  Its  co-trustee, 
objected  to  the  deposit  in  the  said  National 
Bank  on  account  of  the  low  rate  of  interest 
allowed  by  It,  and  had  always  suggested  the 
deposit  of  the  entire  fund  in  the  Fidelity  & 
Deposit  Company,  and  for  the  purpose  of 
enforcing  bis  objections  bad  recently  refused 
to  sign  a  check  on  the  account  in  said  bank 
to  be  used  in  payment  of  the  distribution  of 
certain  Income  which  had  been  deposited 
therein.  The  prayer  of  the  petition  was  for 
an  order  of  court  (1)  instructing  the  trustees 
with  reference  to  their  deposit  in  the  Fideli- 
ty &  Deposit  Company,  and  designating  some 
depository  or  depositories  for  the  funds  of 
the  estate,  and  (2)  approving  the  deposits  of 
trust  funds  made  by  the  petitioner  In  the  Na- 
tional Bank  of  Baltimore.  Joseph  Oottschalk 
the  other  trustee,  who  is  the  present  appel- 
lant, answered  the  petition,  admitting  the 
deposit  by  bim,  as  alleged,  of  the  current 
funds  of  the  trust  estate  in  the  Fidelity  & 
Deposit  Company,  and  his  refusal  to  recog- 
nize the  deposit  of  any  of  the  trust  estate 
funds  in  any  National  Bank,  and  asserting, 
in  justification  of  his  action,  that  the  testa- 
tor in  his  lifetime  had  kept  his  account  in 
the  Fidelity  &  Deposit  Company,  and  that 
the  estate  would'  sufTer  serious  loss  by  ac- 
cepting a  lower  rate  than  3  per  cent  interest 
on  the  large  sum  which,  from  the  size  of  the 
estate  and  the  nature  of  the  trusts,  would 
currently  be  on  band  in  cosh.  He  also  In- 
sisted in  his  answer  that  the  Fidelity  &  De- 
posit Company  was  a  thoroughly  reliable  cor- 
poration, and  that  by  tbe  terms  of  its  char- 


ter, guardians,  receivers,  and  others  baving^ 
tbe  custody  of  bonds,  securities,  or  money 
were  authorized  to  deposit  the  same  with  it 
for  safe-keeping..  He  further  answered  that 
all  of  the  beneficiaries  of  the  estate,  save  one, 
who  was  in  Europe,  bad  united  in  a  lett^ 
to  bis  co-trustee,  protesting  against  accq>t- 
ing  less  than  3  per  cent  interest  on  the  trust 
funds  while  a  responsible  company  was  will- 
ing to  allow  that  rate  for  them.  Tbe  Issoe 
made  by  the  petition  and  answw  having 
come  to  a  hearing,  and  the  parties  having 
failed  to  act  upon  a  suggestion  from  the 
court  that  they  try  to  agree,  subject  to  Ita 
approval,  upon  depositories  for  the  trust 
funds,  the  order  appealed  from  was  passed 
on  August  4,  1905,  approving  tbe  deiwsits 
which  bad  been  made  pendente  lite  in  tbe 
National  Bank  of  Baltimore,  but  directing 
tbe  trustees  to  deposit  all  trust  funds,  then 
in,  or  thereafter  to  come  in,  their  possession 
or  control,  in  one  or  two  of  tbe  three  promi- 
nent national  banks  which  were  named  In 
tbe  order,  but  did  not  include  the  National 
Bank  of  Baltimore. 

We  think  tbe  circuit  court,  In  passing  this 
order,  acted  within  its  jurisdiction,  and  in 
the  exercise  of  well-recognlzed  discretionary 
power.  If  trustees  undertake  to  administer 
their  trust  without  seeking  the  aid  and  pro- 
tection of  any  court  they  may  exercise  the 
discretion  and  execute  the  powers  conferred 
on  them  by  tbe  instrument  creating  the  trust 
and  equity  will  not  generally  interfere  witl» 
them,  so  long  as  they  act  in  good  faith  and 
with  fair  discretion.  But  if,  upon  their  ap- 
plication, or  that  of  tbeir  cestuis  que  trust 
with  their  assent  a  court  of  equity,  by  an 
appropriate  decree,  assumes  jurisdiction  of 
the  trusts,  and  directs  them  to  be  executed 
under  its  direction  and  supervision,  tbe  an- 
tborlties  agree  that  tbe  situation  of  the 
trustees  is  thereby  in  so  far  changed  that 
they  must  thereafter  secure  tbe  sanction  or 
ratification  of  tbe  supervising  court  for  the 
successive  steps  of  tbeir  administration  ot 
the  trusts.  Perry  on  Trusts,  I  474;  Lewin 
on  Trusts  (lltb  Ed.)  p.  753.  TM8  court  re- 
cently had  occasion  to  consider  the  effect 
upon  tbe  extensive  and  important  powers 
conferred  by  tbe  will  of  tbe  late  Arunab  S. 
Abell  on  his  sons  as  trustees,  of  the  as- 
sumption by  a  court  of  equity  of  jurisdictioD 
of  the  trusts  of  that  will.  It  was  said  io 
that  case:  "Ail  apprehension,  if  any  exist 
as  to  the  arbitrary  exercise  of  the  very 
large  discretionary  powers  given  to  the  trus- 
tees, may  now  be  dismissed.  BV>r  tbe  trustees 
themselves,  recognizing  tbe  great  difficulty 
and  delicacy  in  performing  some  of  the 
duties  imposed  upon  them,  have  voluntarily 
subjected  tbemBelves  to  tbe  jurisdiction  of 
a  court  of  equity.  And  whatever  tbeir 
powers  may  be  under  tbe  will,  if  tbe  trusts 
created  thereby  are  before  such  a  court,  'and 
a  decree  b^s  been  made,  tbe  powers  of  tbe 
trustees  are  thenceforth  so  far  changed  that 
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tb^  muBt  bare  the  sanction  of  the  court  for 
all  of  tbelr  acts.'  2  Perry  on  Trusts,  S  474 
«nd  authorities  there  cited." 

The  precise  area  and  limits  of  the  Jurisdic- 
tion acquired  by  a  court  of  equity  over  the 
administration  of  a  trust  thus  subjected  to 
Its  Buperyision  bare  nerer  been  fixed,  but 
must  necessarily  depend  to  some  extent  upon 
the  nature  of  the  trusts  and  the  character  of 
the  powers  conferred  upon  the  trustee.  It 
may,  for  Instance,  be  doubted  If  a  court  of 
equity  would,  except  under  very  special  cir- 
cumstances, compel  a  trustee  to  execute  a 
t>ower  which  the  instrument  conferring  it 
'declared  should  be  exercised  by  him  or  not, 
according  to  his  own  volition,  or  at  his  own 
-discretion.  Thus,  In  Tempest  r.  T>ord  Cam- 
oys,  21  Oh.  DlT.  571,  the  will  gave  to  two 
trustees  power,  "In  the  exercise  of  their  ab- 
flolute  discretion,"  of  selling  real  estate  and 
investing  proceeds  In  other  real  estate.  It 
also  gave  them  power,  "at  their  absolute 
discretion,"  to  raise  money  by  mortgage  for 
the  purchase  of  real  estate.  The  trust  being 
In  process  of  administration,  under  the  su- 
pervision of  equity,  the  court  refused  to  com- 
pel one  of  the  trustees,  against  his  own  judg- 
ment, to  unite  with  the  other  trustee  in  mort- 
gaging the  real  estate,  and  with  the  proceeds 
of  the  mortgage  and  other  trust  funds  making 
a  proposed  purchase  of  other  real  estate. 
Nor  does  a  court  of  equity  ordinarily.  In 
any  form  of  proceeding,  control  the  exercise 
by  a  trustee  or  other  fiduciary  of  a  special 
power  strictly  personal  in  its  nature,  such  as 
the  power  sometimes  given  to  a  parent,  who 
is  a  life  tenant  or  a  trustee  for  his  children, 
to  determine  the  proportions  in  which  the 
trust  fund  Is  to  be  divided  between  them,  or 
at  what  age  they  shall  receive  their  respec- 
tive shares  of  the  estate  absolutely,  or  whether 
the  income  shall  be  paid  over  to  them  or  ex- 
pended by  their  trustee  for  their  support  and 
maintenance.  Thus,  in  Addison  v.  Bowie. 
2  Bl.  Ch.  618,  the  will  gave  to  the  testator's 
son-in-law,  William  Bowie,  on  estate  for  bis 
life,  with  power  to  designate  In  his  discre- 
tion any  one  or  more  of  his  children  by  the 
testator's  daughter  to  take  the  remainder  In 
fee,  stating  that  this  uncertainty  of  designa- 
tion among  the  children  was  Intended  as  a 
motive  of  good  conduct  In  them  all.  Chan- 
cellor Bland  held  that  the  discretion  was  to 
t>e  exercised  arbitrarily  by  the  father  because 
of  the  nature  of  the  power. 

The  present  case  is,  however,  not,  strictly 
•peaking,  one  of  the  control  by  the  court 
of  the  exercise  of  a  power  conferred  by 
the  will  upon  the  trustees.  The  will,  al- 
though conferring  on  the  trustees  general 
powers  of  disposition  of  trust  property,  con- 
tains no  express  power  touching  the  se- 
lection of  a  place  of  custody  or  deposit 
for  funds  temporarily  In  their  hands.    Fur- 


thermore the  powers  which  are  granted  by 
the  will  for  the  management  of  the  trust 
are  in  no  sense  personal  to  the  trustees  named 
In  that  instrument,  for  they  are  conferred  in 
terms  upon  "the  said  trustees  or  whoever  may 
be  trustee  or  trustees  hereunder."  The  real 
question  in  this  case  Is  whether  the  trustees, 
while  administering  their  trust  under  the 
supervision  of  a  court  of  equity,  should  pro- 
care  its  sanction  or  ratification  for  so  ma- 
terial and  important  a  step  of  that  adminis- 
tration as  the  selection  of  a  depository  for 
their  large  current  balance  of  cash  trust 
funds.  The  selection  here  was  not  about  to 
be  made  under  any  express  or  personal  power 
vested  in  the  trustees,  but  it  was  an  act  In- 
cidental to  the  administration  of  the  trust 
and  discretionary  in  its  nature.  The  theory 
of  the  Judicial  supervision  of  the  administra- 
tion of  trusts  certainly  contemplates  securing 
the  authority  or  approval  of  the  court  for  all 
Important  transactions  requisite  to  the  proper 
management  and  custody  of  the  funds  of  the 
estate.  We  are  of  opinion  that  the  subject-. 
matter  covered  by  the  order  appealed  from 
was  within  the  jurisdiction  of  the  circuit 
court 

We  also  think  the  order  was  discretionary 
in  Its  nature,  and  it  is  therefore  not  subject 
to  be  reviewed  by  us  on  appeal.  It  is  es- 
sential to  the  successful  supervision  by  courts 
of  equity  of  the  administration  of  trusts  that 
matters  of  detail,  incident  to  the  administra- 
tion, which  must  be  regulated  by  the  exigen- 
cies of  the  situation  out  of  which  they  arise 
and  the  circumstances  of  the  particular  case, 
rather  than  by  propositions  of  law,  should 
be  under  the  discretionary  control  of  the 
supervising  court.  The  selection  of  a  deposi- 
tory for  the  trust  funds,  although  an  Im- 
portant matter  In  the  present  case  by  reason 
of  the  large  amount  of  current  funds,  is  after 
all  a  detail  of  the  administration  of  the  es- 
tate. It  might,  for  a  variety  of  reasons,  be 
found  desirable  to  promptly  make  a  change  in 
the  depository  from  time  to  time,  and  in  se- 
lecting one  the  highest  rate  of  interest  al- 
lowed on  deposits  should  not  be  the  only,  nor 
necessarily  the  best,  criterion  by  which  to 
make  the  choice.  There  was  an  especial 
propriety  in  the  passage  of  the  order  appealed 
from,  because  of  the  positive  conflict  of  views 
and  action  between  the  two  trustees  who 
failed,  when  afforded  an  opportunity  to  do  so, 
to  unite  in  the  recommendation  of  one  or 
more  depositories  for  approval  by  the  court. 
It  Is  proper  to  say  that  there  is  nothing  in 
the  record  or  the  briefs  in  this  case  In  any 
manner  reflecting  on  the  integrity  or  financial 
soundness  of  any  of  the  institutions  mentioned 
in  the  proceedings.  The  order  appealed  from 
will  be  affirmed,  and  the  case  remanded. 

Order  affirmed,  with  costs,  and  case  re- 
manded. 
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SHIPLEY  T.   MERCANTILE  TRUST  & 
DEPOSIT  CO.  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  10, 
1908.) 

L   WHXS — CONBTBTJCnON — RmJES. 

In  construing  a  will,  words  and  ezpressiona 
used  therein  are  to  be  taken  in  their  ordinary 
grammatical  sense,  unless,  upon  so  reading  them 
In  connection  with  the  entire  will  or  upon  ap- 
plying them  to  the  facts,  an  ambiguity  arises, 
in  which  case  the  primary  meaning  of  the  words 
may  be  modified,  extended,  or  abridged,  and  the 
intention  of  the  testator,  as  collected  from  the 
entire  will,  with  the  aid  of  proper  extrinsic  evi- 
dence, will  be  effected,  even  against  the  literal 
sense  of  particular  words  and  expressions. 

[Ed.  Note. — For  cases  in  point,  see  tOI.  ^, 
Cent.  Dig.  Wills,  I  974.] 

2.  WniTESSES  — COUFBTBNOT  — TkAITBA0TI0I«8 
WITH  DECEDEKTS. 

Under  Code  Pub.  Gen.  Laws,  art.  86,  I  2  as 
amended  by  Laws  1904,  p.  1168,  c.  661,  pro- 
viding that  in  actions  by  or  against  executors, 
heirs,  or  devisees  of  a  decedent,  in  which  judg- 
ments or  decrees  may  be  rendered  for  or  against 
them,  no  party  shall  be  allowed  to  testify  as  to 
any  transaction  with  or  statement  made  by  the 
decedent,  a  wife  cannot  testify  in  a  suit  involv- 
ing the  construction  of  the  will  of  her  deceased 
husband  to  conversations  with  her  husband  In 
which  be  stated  what  her  interest  under  the  will 
would  be. 

[Ed.  Note. — For  cases  In  point  see  toL  60, 
Cent  Dig.  Witnesses,  {  664.] 

3.  Wnxs  —  Construction  —  Btidence— Dec- 

LABATIONB  or  TSSTATOB. 

Declarations  of  testator  as  to  the  meaning 
of  the  words  used  in  his  will  are  Inadmissible 
on  the  issue  of  the  proper  construction  of  the 
will. 

[Ed.  Note. — For  cases  In  point  see  vol.  48, 
Cent  Dig.  Wills.  |  1027.] 

4.  SAMK  —  EZTBINSIC  EVIDEROK  —  WhEN  AD- 
MISSIBLE. 

Extrinsic  evidence  cannot  be  resorted  to  in 
construing  a  will,  in  the  absence  of  some  am- 
biguity or  difficulty  of  construction. 

[Ed.  Note. — For  cases  In  point  see  vol.  49, 
Cent  Dig.  Wills,  S  102Z] 

6.    SaIIX     —     CONSTBUCTION     OF     PABnCULAB 
WOBDS DOWEB  AND  THIBDS. 

A  will  creating  a  trust  provided  for  the 
division  of  the  trust  estate  into  shares  and  the 
conveyance  of  the  shares  to  the  beneficiaries 
"free  and  discharged  from  the  trust,  but  sub- 
ject to  the  dower  and  thirds  of  my  said  wife." 
A  subsequent  clause  devised  a  certain  share  of 
the  trust  fund  to  a  trustee,  "subject  to  the  dower 
and  thirds  aforesaid  of  my  said  wife."    A  codicil 

Srovided  for  the  capitalization  of  the  widow's 
ower  and  thirds  by  an  agreement'  between  her 
and  the  trustee  according  to  the  standards  and 
valuations  rcognized  by  courts  of  equity,  and  a 
later  codicil,  in  repeating  the  provision  for  the 
widow,  stated  that  the  trust  fund  should  be 
subject  to  the  widow's  dower  and  thirds  during 
her  lifetime.  Held,  that  by  the  widow's  dow- 
er and  thirds  was  meant  a  third  Interest  for 
life  in  the  real  property  and  an  absolute  third 
interest  in  the  personal  property,  and  the  will 
could  not  be  so  construed  as  to  entitle  the  widow 
to  an  absolute  third  interest  in  both  real  and 
personal  property. 

6.    DoWEB — ASSIONIIEITT — RiOBTS  OF  WiDOW. 

Where  a  husband  devises  his  estates  to 
others  subject  to  his  widow's  dower,  the  widow 
cannot  be  deprived,  by  any  provision  of  the 
husband's  will  or  by  any  decree  of  court,  of  the 
right  to  have  her  dower  assigned,  if  she  elects 
to  exercise  that  right 


7.  Same — Watveb  of  Right. 

Where  a  will  devised  testator's  estates  to  a 
trustee  subject  to  the  widow's  dower,  and  pro- 
vided for  the  disembarrassment  ot  the  tmst 
estate  from  dower  by  an  agreement  between  the 
widow  and  the  trustee,  neither  the  widow's  con- 
sent to  the  assumption  of  jurisdiction  by  the 
court  over  the  administration  of  the  trust,  nor 
her  declaration  in  her  answer  filed  in  proceed- 
ings relating  to  the  trust  of  a  willingness  to 
free  the  estate  from  dower,  could  be  regarded  as 
a  waiver  of  her  right  to  have  her  dower  assigned 
in  case  no  agreement  as  provided  for  in  the  will 
was  arrived   at   between   her   and   the   trustee. 

8.  Same— CoHPUi/SOBTAssiONMBnT— PxBSom 
Entitij:i>— Tbustees. 

Where  »  will  devised  an  estate  in  trust  sub- 
ject to  the  widow's  dower,  and  provided  for  the 
disembarrassment  of  the  trust  estate  from  dower 
.by  an  agreement  between  the  widow  and  the 
trustee,  the  trustee  had  the  right  in  the  event 
of  the  failure  to  come  to  an  agreement  with  the 
widow,  to  pray  for  an  assignment  of  dower. 

9.  Tbusts— Adicimstbation— DiscBKTioit    or 
Tbusteb. 

A  will  devising  an  estate  in  trust,  subject 
to  the  widow's  dower,  authorized  the  trustee  to 
agree  with  the  widow  for  the  capitalization  of 
dower  and  to  set  apart  property  equal  to  the 
dower  as  capitalized,  and  to  assign  the  same  to 
the  widow  as  her  absolute  property,  or  to  sell 
any  part  of  the  trust  property  and  pay  the 
widow  the  capitalized  value  of  her  dower,  or  to 
average  with  ner  by  payment  of  part  in  money 
or  part  by  conveyance  of  property  or  both  as 
should  be  deemed  advisable.  Held,  that  the  dis- 
embarrassment of  the  estate  from  the  widow's 
dower  in  the  mode  provided  by  tiie  will  was  left 
to  the  discretion  of  the  trustee,  to  be  exercised 
to  the  best  interests  of  the  cestuls  que  tmstent 

Appeal  from  Circuit  Court  of  Baltimore 
City;  H«iry  D.  Hnrlan,  Judge. 

Suit  by  the  Mercantile  Trust  &  Deposit 
Company,  as  trustee  under  the  will  of  Cbar^ 
les  S.  Shipley,  deceased,  and  another,  against 
Ida  R.  Shipley,  Individually  and  as  executrix 
of  Charles  S.  Shipley,  deceased,  and  others. 
From  the  decree  rendered,  defendant  Ida  B. 
Shipley  appeals.    Affirmed. 

Argued  before  McSHERRY,  a  J.,  and 
BOYD,  PEARCE,  SCHMUCKBR,  and 
BURKE,  JJ. 

Wm.  Pinkney  Whyte,  for  appellant  D.  K. 
Este  Fisher  and  Thomas  G.  Hayes,  for  ap- 
pellees. 

PEARCB,  J.  The  record  in  this  case  Is 
accompanied  by  numerous  and  elaborate 
briefs  in  behalf  of  the  various  parties  in  In- 
terest, but  the  principal  question  presented 
Is  a  narrow  one.  The  case  originated  In  a 
bill  filed  In  the  circuit  court  of  Baltimore  city 
by  the  Mercantile  Trust  ft  Deposit  Company, 
as  trustee  under  the  last  will  and  testament 
of  Charles  Shipley,  deceased,  and  by  St^hen 
George  Shipley,  one  of  the  beneficiaries  under 
said  will,  against  Ida  R.  Shipley,  widow  of 
Charles  S.  Shipley,  In  her  individual  capacity 
and  as  executrix  of  the  said  Charles  Shipley, 
and  also  against  numerous  other  parties,  bene- 
ficiaries under  said  will,  praying  the  court  to 
assume  jurisdiction  over  the  administration  of 
the  trusts  created  by  the  will  and  over  the  ex- 
ercise of  the  powers  conferred  thereby  upon 
the   Mercantile  Trust  A  Deposit  Company 
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of  Baltimore,  as  trustee  under  said  will,  and 
particularly  over  the  division  of  tbe  rest  and 
residue  of  the  estate  of  said  Charles  Shipley, 
and  to  direct  said  trustee  in  the  execution  of 
Bald  trusts  and  powers.  Tbe  will  and  the 
three  codicils  thereto  are  very  ▼olumlnous, 
coTerlos  14  pages  of  the  printed  record,  and 
disposing  of  a  large  estate;  but  it  will  be 
sufficient  for  the  purposes  of  this  case  to  say 
that  after  making  certain  bequests  and  de- 
vises which  are  not  drawn  in  question  here 
tbe  testator  devised  and  bequeathed  all  the 
rest,  residue,  and  remainder  of  his  estate  to 
the  said  Mercantile  Trust  &  Deposit  Company, 
In  trust  to  divide  the  same  equally  into  as 
many  shares  as  he  should  have  children  liv- 
ing at  bis  death,  and  children  deceased  leav- 
ing issue  at  his  death;  such  issue  to  repre- 
sent per  stirpes  the  shares  of  their  deceased 
parents,  and,  to  facilitate  such  division,  au- 
thorized said  trustee  to  sell  such  parts  of 
said  rest,  residue,  and  remainder  as  It  should 
deem  necessary  to  etTect  such  division.  He 
further  directed  that  one  of  these  equal 
shares  should  be  conveyed  and  transferred 
by  said  trustee,  "free  and  discharged  from 
tbe  trust  (but  subject  to  the  dower  and  ttiirds 
of  my  said  wife  in  said  rest,  residue  and  re- 
mainder which  said  dower  and  thirds,  as 
also  like  dower  and  thirds  in  all  the  other 
shares  I  hereby  give,  devise  and  bequeath 
unto  her)  unto  each  of  my  children  living  at 
my  death,  other  than  to  my  daughter.  Mary 
A.  Shlebler,  my  son,  Stephen  George  Sblpl^, 
my  daughter  Sarah  N.  Dulaney  and  my 
daughter  Ruth  Peregoy  Hood."  The  testa- 
tor left  surviving  him  the  above-named  four 
children,  and  also  three  other  children,  J. 
Lester  Shipley,  Mary  A.  Choate,  and  Joseph 
D.  Shlpl^,  but  no  issue  of  deceased  children, 
and  the  three  last-named  children  are  pro- 
vided for  in  the  clause  above  quoted.  By 
subsequent  clauses  in  said  will  one  other 
equal  share  of  said  rest  and  residue  was 
devised  and  bequeathed  "subject  to  the  dower 
and  thirds  aforesaid  of  my  said  wife"  to  the 
said  Mercantile  Trust  &  Deposit  Company,  in 
trust  for  each  of  the  children  first  above  nam- 
ed. In  the  first  codicil  to  said  will  he  made  the 
following  provision:  Whereas  the  Mercantile 
Trust  &  Deposit  Company  of  Baltimore,  will, 
as  trustee,  take  the  several  parts  of  the 
residue  of  my  estate,  subject  to  the  dower 
and  thirds  of  my  wife;  if  it  shall  so  happen 
that  she  is  willing  to  capitalize  and  convert 
her  dower  and  thirds,  and  receive  the  value 
thereof  according  to  the  standards  and  valu- 
ations recognized  by  the  courts  of  equity  in 
Maryland,  either  before  or  after  the  trustee 
makes  the  division  of  tbe  residue  of  my 
estate.  I  authorize  the  Mercantile  Trust  & 
Deposit  Company  of  Baltimore,  as  trustee,  to 
make  the  division,  or  as  trustee  under  said 
several  trusts,  to  agree  with  her  for  such 
capitalization,  and  to  set  apart  property  real 
or  personal,  or  both,  equal  at  a  valuation  to 
be  fixed  by  said  company,  with  her  consent, 
to  her  capitalized  dower  and  thirds  in  such 


portion  and  to  assign,  convey  and  deliver 
the  same  to  her  as  her  absolute  property,  or 
I  authorize  said  company  to  sell  any  parts 
of  the  trust  property,  and  provide  money  to 
pay  her  the  said  capitalized  value  of  ber 
dower  and  thirds,  or  to  average  with  her  by 
payment  of  part  in  money  and  part  by  con- 
veyance of  real  or  personal  property,  or  both, 
as  may  be  deemed  advisable."  The  bill  al- 
leged that  no  agreement  bad  been  effected  be- 
tween the  trustee  and  the  widow  for  the 
capitalization  of  her  dower  and  thirds  as 
authorized  by  said  codicil,  and  "that,  in  order 
to  make  any  of  the  rest  and  residue  of  the 
testator's  estate  marketable.  It  was  necessary 
to  relieve  said  rest  and  residue  from  her 
claim  for  dower  and  thirds  by  the  exercise  of 
said  power,  or  by  having  the  same  set  off  to 
her  In  the  manner  provided  by  law,  which  tbe 
plaintiffs  are  advised  can.  be  done  In  these 
proceedings."  The  bill  then  spedflcally  pray- 
ed "that  the  rest  and  residue  of  the  estate 
of  the  testator  may  be  disembarrassed  of  the 
dower  and  thirds  of  his  widow,  the  said  Ida 
R.  Shipley,  either  by  the  exercise  of  tbe  power 
conferred  upon  the  Mercantile  Trust  &  De- 
posit Company  of  Baltimore  for  that  pur- 
pose, or  by  setting  off  the  same  to  her  as  pro- 
vided by  law." 

The  material  part  of  the  answer  of  Ida 
R.  Shipley  to  the  plaintiffs'  bill  will  appear 
from  the  following  extracts  from  said  an- 
swer: "And  in  further  answer  to  the  said 
fourth  paragraph  she  says:  That  it  is 
plain  that  each  share  of  the  rest,  residue,  and 
remainder  of  his  estate,  when  divided,  shall 
be  conveyed  and  transferred  by  tbe  trustee, 
free,  clear,  and  discharged  of  her  dower  and 
thirds  unto  certain  of  the  children  in  tbe  said 
will  mentioned ;  but  that  be  gives,  devises,  and 
bequeaths  by  his  said  will  in  each  and  every 
one  of  the  shares  of  the  rest,  residue,  and  re- 
mainder, the  dower  and  thirds  of  this  respon- 
dent Ida  R.  Shipley,  wife  of  the  testator.  That 
she  claims  it  is  the  duty  of  the  trustee,  and  all 
interested  in  the  said  estate,  to  have  a  true 
construction  of  tbe  said  will,  as  to  the  mean- 
ing of  the  words  'dower  and  thirds'  of  his 
estate,  which  words  this  respondent  affirms 
are  often  explained  to  her  by  her  late  hus- 
band as  meaning  one-third  of  the  whole  rest, 
residue,  and  remainder  of  his  estate,  and  she 
invokes  the  action  of  this  court  most  respect- 
fully in  that  regard.  Moreover,  she  insists, 
before  any  other  administration  of  the  estate, 
it  is  tbe  duty  of  the  trustee  to  value  the  said 
several  parts  of  the  residue  of  the  testator's 
estate  and  to  capitalize  and  convey  to  her 
said  'dower  and  thirds'  and  to  agree  with  ber 
for  such  capitalization  and  to  set  apart 
property,  real,  personal,  or  both,  equal,  to  a 
valuation  to  be  fixed  by  said  company  and 
with  her  consent,  to  her  capitalized  'dower 
and  thirds'  in  said  portion,  and  to  assign, 
convey,  and  deliver  the  same  to  her,  as  ber 
absolute  property,  or  to  make  an  agreement 
with  her  for  such  capitalized  value  of  her 
'dower  and  thirds'  upon  the  terms  set  forth 
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In  said  will.  (5)  That  in  answer  to  the  flftli 
paragrapt)  no  effort  has  been  made  to  enter 
Into  an  agreement  to  pay  or  satisfy  this 
respondent  in  regard  to  the  dower  and  thirds' 
claimed  under  the  will  of  her  late  husband, 
for  the  reason  that  there  has  been  no  offer 
of  an  agreement  between  the  trustee  and  her- 
self in  regard  to  the  meaning  of  words  'dower 
and  thirds'  In  the  will,  as  she  understands 
them.  •  •  •  (7)  That  this  respondent  be- 
lieves that  the  statement  of  paragraph  7 
in  regard  to  persons  interested  under  said  will 
is  truly  stated  in  the  said  bill  of  complaint 
That  she  assents  to  the  assumption  by  this 
court  of  Jurisdiction  over  the  administration 
of  the  trust  by  the  said  Mercantile  Trust  & 
Deposit  Company  of  Baltimore.  That  she 
Is  ready  and  willing,  when  a  proper  con- 
struction is  made  by  this  court  of  the  words 
in  the  will  of  'dower  and  thirds'  to  this  re- 
spondent in  the  rest  and  residue  of  bis  es- 
tate, to  consent  to  the  disembarrassment  of 
the  rest  and  residue  of  tue  estate  of  the  said 
testator  of  the  said  'dower  and  thirds'  of 
this  respondent.  That  she  denies  the  right  of 
the  trustee  to  petition  for  a  sale,  free  of  her 
dower,  of  the  said  lots  described  in  the  bill 
of  complaint,  because  she  claims  a  'dower  and 
thirds'  In  the  whole  rest  and  residue,  meaning 
one  absolute  of  the  whole  of  said  property. 
And,  now,  having  answered  all  the  allegations 
In  the  bill,  she  prays  to  be  hence  dismissed 
with  her  reasonable  costs,  etc.  Ida  B.  Ship- 
ley, Defendant" 

The  court  assumed  jurisdiction  over  the  ad- 
ministration of  the  trusts  by  decree  reserv- 
ing for  further  consideration  all  other  relief 
sought  by  the  bill.  A  subsequent  decree 
was  also  passed,  under  an  agreement  of  the 
parties  for  the  sale  of  certain  portions  of 
the  property,  and  this  also  reserved  for  future 
determination  all  questions  concerning  the 
manner  of  relieving  the  testator's  estate 
from  the  widow's  dower  and  thirds,  and  all 
questions  raised  by  her  concerning  the  true 
Interpretation  of  the  expression,  'dower  and 
thirds,'  employed  in  the  will  and  codicils. 
Testimony  was  taken  in  behalf  of  the  widow's 
contention,  and  after  bearing  Judge  Harlan 
passed  the  following  decree,  from  which  this 
appeal  is  taken:  "Decree,  filed  27th  Septem- 
ber, 1906:  This  cause,  coming  on  for  a  fur- 
ther hearing,  was  argued  by  counsel  for 
the  respective  parties,  and  the  pleadings  and 
evidence  and  the  exceptions  filed  thereto  hav- 
ing been  read  and  considered  by  this  court 
It  is  thereupon  adjudged,  ordered,  and  de- 
creed by  the  circuit  court  of  Baltimore  city 
this  27th  day  of  September,  1906,  that  all  the 
exceptions  filed  to  the  admission  in  evidence 
of  the  testimony  of  Mary  O.  Burwell  and  Ida 
B.  Shipley,  filed  in  this  cause,  be,  and  the 
same  are  hereby,  sustained.  And  it  Is  fur- 
ther adjudged,  ordered,  and  decreed  that  by 
the  true  construction  of  the  said  last  will  and 
testament  and  codicils  the  said  testator  em- 
ployed the  expression  'dower  and  thirds'  in 
Its  ordinary   technical  sense,  and  that  by 


virtue  thereof  the  said  Ida  R.  Shipley  Is  en- 
titled to  an  estate  for  her  life,  and  not  ab- 
solutely in  one-third  of  all  the  real  estates 
of  Inheritance  of  the  testator  embraced  in 
the  rest  and  residue  of  his  estate,  excepting 
that  described  and  devised  in  and  by  the  sec- 
ond Item  of  the  third  codicil,  and  the  ground, 
rents,  and  reversions  mentioned  and  devised 
in  and  by  the  third  item  of  said  third  codicil 
to  the  said  trustee,  in  trust  for  her  for 
her  life;  and  that  she  Is  entitled  absolutely 
to  one-third  in  value  of  all  the  personal  es- 
tate of  the  testator  embraced  in  the  rest  and 
residue  of  his  estate,  which  shall  remain 
after  the  payment  of  bis  Just  claims  against 
him,  excepting  the  subreverslons,  stocks,  and 
bonds,  bequeathed  by  the  third  item  of  the 
third  codicil  to  the  trustee,  in  trust  for  bef 
for  her  life.  And  It  Is  further  adjudged, 
ordered,  and  decreed  that  by  the  said  pro- 
vision for  capitalizing  and  converting  said 
dower  and  thirds  with  the  consent  of  the 
said  Ida  B.  Shipley  it  was  the  intention  of 
the  testator  if  she  should  consent  to  the 
capitalization  and  conversion  thereof,  either 
before  or  after  the  division  of  the  rest  and 
residue  of  the  testator's  estate  (and  if  tlie 
trustee  should  determine  to  exercise  the 
powers  conferred  upon  it  In  connection  tbere- 
with),  that  the  real  and  personal  estate, 
respectively,  in  which  she  would  be  entitled 
to  the  dower  and  thirds,  to  be  capitalized  and 
converted,  should  be  valued  separately  by 
the  said  trustee,  with  her  consent,  and  that 
she  should  be  entitled  to  receive  as  her  abso- 
lute estate,  in  lieu  of  dower  in  said  real 
estate,  not  more  than  one-seventh  nor  less 
than  one-tenth  of  the  said  value  of  said  real 
estate,  according  to  her  age,  health,  and 
condition;  and  that  the  said  trustee  should 
have  power  to  pay  to  her  the  capltallced 
value  of  her  dower,  so  ascertained,  in  money 
or  in  property,  real  or  personal,  or  partly 
in  money  and  partly  in  property,  and,  if 
paid  to  her  in  whole  or  in  part  in  property, 
that  said  property  should  be  taken  by  ber  at 
a  valuation  to  be  agreed  upon  between  ber 
and  said  trustee,  and  that  she  should  be 
entitled  to  receive,  as  her  absolute  property, 
in  satisfaction  of  her  thirds  in  said  personal 
estate,  one-third  in  value  of  said  personal 
property,  to  be  paid  to  her  in  like  manner,  in 
money  or  in  property,  real  or  personal,  or 
partly  In  money  and  partly  in  property,  and 
that  for  the  purpose  of  effecting  said  capital- 
ization and  conversion  and  payment  the  said 
trustee  should  have  the  power  to  sell  and 
convey  free  of  dower  and  thirds  any  of  the 
real  and  personal  estate  of  the  testator  in 
which  the  said  Ida  R.  Shipley  should  be 
entitled  to  dower  and  thirds.  Henry  D.  Har- 
lan." 

The  cardinal  question  In  the  case  is  the 
meaning  of  the  words  "dower  and  thirds"  as 
used 'by  the  testator  in  the  second  clause  of 
the  seventh  item  of  the  will,  and  in  the  first 
and  third  codicils;  the  appellees  claiming  tltat 
they  were  employed  iu  their  ordinary  tecbnl- 
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cal  sense,  and  that  Mrs.  Shipley  was  entitled 
under  the  terms  of  the  will  and  codicils  to  a 
life  estate  in  one-third  of  the  residuary  real 
estate,  and  to  one-third  of  the  residuary 
personal  estate  absolutely,  excepting  the 
residuary  real  and  personal  estate  men- 
tioned in  the  second  and  third  items  of  the 
third  codicil;  while  she  claims  to  be  en- 
titled to  the  one-third  of  each  the  shares 
of  the  residuary  estate  for  division  among  the 
seven  children.  The  rule  which  governs  the 
construction  of  wills  has  been  well  stated  as 
follows  in  Beach  on  Wills,  <  300:  "In  con- 
struing a  will,  the  words  and  expressions  used 
are  to  be  taken  in  their  ordinary,  proper,  and 
grammatical  sense,  unless  upon  so  reading 
them  in  connection  with  the  entire  will,  or  up- 
on applying  them  to  the  facts  of  the  case,  an 
ambiguity  or  dl£Blculty  of  construction,  in  the 
opinion  of  the  court,  arises,  in  which  case  the 
primary  meaning  of  the  words  may  be  modi- 
fled,  extended,  or  abridged.  Notwithstanding 
the  foregoing  rule,  the  intention  of  the  testa- 
tor, which  can  be  collected  with  reasonable 
certainty  from  the  entire  will,  with  the  aid  of 
extrinsic  evidence,  of  a  kind  properly  admis- 
sible, must  have  effect  given  It,  beyond  and 
even  against  the  literal  sense  of  particular 
words  and  expressions."  We  regard  this  rule 
as  stating  the  legal  principles  applicable  to 
the  construction  of  will  as  favorably  to 
the  agreement  of  the  appellant  as  any  law- 
writer  or  judge  has  done,  and  she  has  accord- 
ingly sought  to  introduce  evidence  to  sustain 
her  contention  as  to  the  meaning  of  the  words 
In  question  as  used  In  this  will.  Miss  Bur- 
well,  an  intimate  friend  of  Mr.  and  Mrs.  Ship- 
ley for  many  years,  testified  to  conversations 
with  the  testator,  In  which  he  told  her  bow 
he  had  provided  by  tiis  will  for  his  wife,  and 
that  be  said  "she  was  to  have  one-third  of 
everything  he  possessed,  and  that  be  bad  fixed 
It  so;  and,  so  that  I  could  understand  him,  he 
said,  'If  my  estate  was  $9,000  she  Is  to  get 
$3,000  in  cash,  and  if  it  was  $30,000  she  would 
get  $10,000* — ^that  It  was  all  to  be  capitalized, 
and  she  was  to  have  one-third  of  everything, 
and  have  it  In  money."  Mrs.  Shipley  also  tes- 
tified that  her  husband  told  her:  "  'One-third 
of  everything  I  have  is  yours.  I  have  made 
my  will  to  that  effect  The  whole  estate  is  to 
be  capitalized  and  yon  are  to  get  one-third  of 
the  whole  estate.'  And  he  used  this  illustra- 
tion to  me  to  explain  how  I  got  my  one-tblrd 
of  the  whole  estate:  that  if  It  yielded  $9,000 
when  capitalized,  I  was  to  get  $3,000  in  mon- 
ey." Objection  was  made  to  the  competency 
of  Mrs.  Shipley  aa  a  witness,  and  exceptions 
were  filed  to  the  whole  of  the  testimony  thus 
offered  from  these  two  witnesses,  and  these 
objections  were  sustained  in  the  decree. 

It  cannot  be  doubted  since  Acts  1904^  p. 
1168,  c.  661,  amending  section  2  of  art- 
icle 85  of  the  Code  of  Public  Oeneral 
IJaws,  that  Mrs.  Shipley  was  not  a  com- 
petent witness;  the  proceeding  being  one 
against  devisees  and  distributees  of  a  dece- 
dent In  wblc^  judgment  or  decree  must  be 
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rendered  for  or  against  them,  and  she  being  a 
party  to  the  cause  not  called  to  testify  by  any 
party  in  the  opposing  Interest.  Nor  do  we 
think  the  evidence  of  either  of  these  witness- 
es, consisting,  as  It  does,  solely  of  the  declar- 
ations of  the  testator  as  to  the  meaning  of  the 
words  used  In  the  will,  is  of  a  kind  properly 
admissible  in  any  event  In  Redfield  on 
Wills,  vol.  1,  p.  540,  It  is  said:  "The  declara- 
tions of  the  testator,  whether  made  before, 
cotemporaneously  with,  or  subsequent  to  the 
making  of  the  will,  cannot  be  received  to  af- 
fect Its  construction.  This  has  been  repeat- 
edly decided  by,  the  American  courts.  The 
declarations  of  the  testator  after  making  his 
will  of  his  purpose  and  Intention  therein  are 
not  admissible  in  evidence  to  control  or  ex- 
plain it"  In  Weston  v.  Foster  (Mass.)  7 
Mete.  297,  the  court  said :  "This  principle  is 
of  such  universal  application  and  lies  so  much 
at  the  foundation  of  ail  rights  of  property  de- 
pending upon  written  evidence  that  It  scarcely 
seems  requisite  to  multiply  cases  here."  In 
Shreve  v.  Shreve,  43  Md.  393,  extrinsic  testi- 
mony had  been  taken  under  a  conmiisslon, 
and  was  not  excepted  to  in  the  court  below. 
This  court  said:  "That  testimony  consists 
of  parol  declarations  by  the  testatrix  after 
she  had  made  the  will,  as  to  its  effect  and  her 
Intentions  In  executing  it,  and  like  proof  as  to 
what  interpretation  had  been  placed  upon  it 
by  the  devisees,  the  court  in  the  partition  case, 
and  the  commissioners  who  divided  the  es- 
tate." It  was  contended  that,  as  It  was  not 
excepted  to.  it  must  be  allowed  its  full  force 
as  held  in  respect  to  evidence  not  objected  to 
ta  Glbbs  V.  Gale,  7  Md.  76.  But  the  court 
said,  through  Judge  Miller:  "All  this  testi- 
mony was  clearly  Inadmissible  to  affect  the 
construction  of  the  will  or  the  rights  of  the 
infant  defendants.  •  •  •  and,  as  these 
do  not  appear  to  have  been  represented  by 
counsel  at  the  taking  of  the  testimony  or  the 
hearing  of  the  case  when  exceptions  should 
have  been  filed,  it  would  be  an  unreasonable 
extension  of  the  doctrine  In  Gibbs  v.  Gale  to 
apply  it  to  this  case,  and  we  must  therefore 
construe  this  will  by  the  light  afforded  by  the 
paper  itself."  In  adhering  to  this  rule,  we 
have  no  reference  to  that  class  of  cases  de- 
scribed in  the  Walston's  Lessee  v.  White, 
5  Md.  306,  in  which  It  was  said  extrinsic  evi- 
dence may  be  resorted  to  for  the  purpose  of 
determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  physical 
quantity  of  Interest  Intended  to  be  given  by 
the   will. 

But  it  must  be  remembered  that  in  no 
event  can  extrinsic  evidence  be  resorted  to  in 
construing  a  will,  except  where  upon  reading 
the  words  questioned  in  connection  with  the 
entire  will,  or  upon  applying  them  to  the 
facts  in  the  case,  there  arises  in  the  opinion 
of  the  court  an  ambiguity  or  dlflJculty  of 
construction,  and  we  cannot  perceive  that  any 
such  exists  here.  The  words  "dower  and 
thirds"  In  themselves  have  each  a  uniform,  es- 
tablished meaning,  both  in  law  and  in  corn- 
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mon  usage;  tbe  former  meaning  a  wldow'8 
life  estate  In  one-third  of  the  Inheritable  real 
estate  of  which  tbe  husband  was  seised  dar- 
ing coverture,  and  the  latter  meaning  her  ab- 
solute estate  In  one-third  of  her  husband's 
personal  property  remaining  after  payment  ! 
of  his  debts.  It  is  needless  to  cite  authori- 
ties for  these  definitions.  In  Underbill  &  ; 
Strahan  on  Interpretation  of  Wills,  p.  6,  it  | 
is  laid  down  "that  a  testator  who  uses  words  i 
which  have  an  intelligible,  conventional  mean-  i 
Ing  is  not  to  be  held  as  having  used  the  words  ! 
with  any  other  meaning,  unless  the  context  of  j 
the  Instrument  shows  that  he  Intended  to  do  j 
Bo."  We  have  carefully  examined  this  entire 
will  with  a  view  to  discovering  any  provision  ! 
or  expression  sustaining  Mrs.  Shipley's  con-  I 
tention  that  the  testator  used  these  words  as  \ 
convertible  terms,  and  meant  thereby  one- 
third  absolutely  of  all  the  residuary  real  and 
personal  estate,  but  we  can  discover  nothing. 
On  the  contrary,  the  natural  and  ordinary 
meaning  of  these  words  appears  to  harmonize 
with  the  whole  context  In  disposing  of  the 
rest  and  residue  of  his  estate,  he  was  dispos- 
ing of  both  real  and  personal  estate,  In  the 
former  of  which  she  was  entitled  to  dower, 
and  in  the  latter  to  thirds.  He  devises  and 
bequeaths  equal  shares  of  this  residue  to  his 
seven  children,  to  some  directly,  and  to  trus- 
tees for  others,  but  in  all  cases  subject  to  the 
dower  and  thirds  of  his  wife ;  that  is,  subject 
to  her  dower  in  the  real  estate,  and  to  her 
thirds  In  the  personal  estate.  If  he  had  de- 
signed to  give  her  one-third  absolutely  of  all 
bis  real  and  personal  estate,  would  he  not 
naturally  and  inevitably  have  devised  and  be- 
queathed to  her  one-third  of  his  whole  estate, 
and  then  have  devised  and  bequeathed  the  re- 
maining two-thirds  to  his  children?  Would 
any  lawyer,  or  would  any  layman  even,  with 
such  a  design,  have  resorted  to  such  a  cir- 
cuitous and  clumsy  device  for  effecting  so 
simple  and  plain  a  purpose?  Looking  to  the 
will  alone,  we  think  there  can  be  no  doubt 
that  he  used  the  words  "dower  and  thirds"  In 
their  ordinary  technical  sense.  Coming  to 
tbe  provision  made  in  the  first  codicil  for  the 
capitalizing  and  converting  of  her  dower  and 
thirds  BO  as  to  receive  the  value  thereof  ac- 
cording to  the  standards  recognized  by  courts 
of  equity  In  Maryland,  the  view  which  we 
have  expressed  is  strengthened  and  confirm- 
ed. If  she  was  to  have  one-third  absolutely 
of  both  real  and  personal,  there  would  be 
nothing  to  capitalize  or  convert,  nothing  to 
which  the  standards  of  valuation  recognized 
by  courts  of  equity  could  be  applied,  or  upon 
which  any  agreement  as  to  valuation,  be- 
tween herself  and  the  trustee,  could  operate. 
But,  if  she  was  to  have  the  technical  dower 
and  thirds,  the  will  and  codicil  are  in  har- 
mony In  these  provisions  f  and  there  Is  op- 
portunity for  capitalizing,  for  the  application 
of  equity  standards  of  valuation  of  dower, 
and  for  the  conversion  of  a  larger  limited,  in- 
to a  smaller,  absolute  estate.  Finally,  in  the 
third  codicil,  in  repeating  tbe  provision  for 


his  wif^  the  testator  says:  "The  shares  of 
the  said  residue  to  be  divided  after  my  death, 
during  the  life  time  of  my  wife  shall  all  be 
subject  to  her  dower  and  thirds  as  stated  In 
said  will."  This  Is  the  last  declaration  of  tbe 
testator  upon  that  subject,  and  there  can  be 
no  mistake  as  to  its  import  We  therefore 
fully  agree  with  tbe  lower  court  as  to  the 
meaning  of  the  words  "dower  and  thirds"  and 
as  to  the  estate  taken  by  Mrs.  Shipley  under 
the  will. 

There  remains  for  consideration  that  part 
of  tbe  decree  which  directs  "that  for  the 
purpose  of  effecting  said  capitalization  and 
conversion  and  payment  the  said  trustee 
should  have  the  power  to  sell  and  convey  free 
of  dower  and  thirds  any  of  the  real  and  per 
sonal  estate  of  the  testator  In  which  Mrs. 
Shipley  should  be  entitled  to  dower  and 
thirds."  In  her  answer  to  the  bill  she  as- 
sents to  assumption  by  the  court  of  jurisdic- 
tion over  the  administration  of  the  trusts  by 
the  Mercantile  Trust  &  Deposit  Ciompany. 
She  also  declares  her  readiness  and  wllUng- 
nesB,  when  a  proper  construction  is  made  by 
the  court  of  the  words  "dower  and  thirds,"  to 
consent  to  the  disembarrassment  of  tbe  resi- 
due of  the  estate  from  her  dower  and  thirds, 
though  she  alleges  no  effort  has  been  made  to 
enter  into  any  agreement  to  pay  or  satisfy  her 
in  regard  thereto,  and  she  expressly  denies 
the  right  of  tbe  trustee  to  petition  for  a  sale 
free  of  her  dower  In  the  lots  described  in  the 
bill  of  complaint 

The  argument  for  the  appellant  upon  this 
branch  of  tbe  case  we  think  is  founded  vqpon 
tbe  assumption  that  the  bill  prays  for  a  sale 
free  of  dower,  without  her  consent  and  tbat 
the  decree  authorizes  such  a  sale ;  but  this  we 
think  Is  not  the  true  construction  of  the  bill  or 
of  the  decree.  If  it  were,  we  could  not  hesi- 
tate to  hold  that  a  widow  cannot  be  deprived, 
by  any  direction  of  the  testator  who  has  de- 
vised his  estates  to  others,  subject  to  ber 
dower,  nor  by  any  decree  of  court  of  the 
right  to  have  her  dower  assigned,  if  she  elects 
to  exercise  her  right  Neither  her  consait  to 
tbe  assumption  of  jurisdiction  over  the  ad- 
ministration of  the  ^usts,  nor  her  declaration 
of  her  willingness  to  free  the  residue  from  ber 
dower  after  the  construction  of  the  words 
"dower  and  thirds,"  can  be  regarded  as  a 
waiver  of  her  right  to  have  her  dower  as- 
signed, if  no  agreement  Is  in  fact  made  so  to 
free  said  residue  from  her  dower.  She  must 
be  presumed  to  have  referred  to  tbe  mode 
provided  by  the  testator  for  so  doing,  which 
requires  an  agreement  by  her  with  tbe  trus- 
tee for  the  valuation  of  said  residue  as  a  basis 
for  capitalization  of  ber  dower.  If  no  srvA 
valuation  is  agreed  upon,  there  can  be  no 
capitalization.  A  compulsory  sale  clear  of 
dower  might  determine  the  actual  market 
value  at  tbe  time  of  sale  of  the  property  sold, 
but  that  would  not  be  tbe  equivalent  of  a 
valuation  by  her  agreement  with  the  trustee^ 
But  It  will  be  seen  that  the  bill  does  not  pray 
for  a  sale  clear  of  dower  with  ber  consent 
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The  prayer  Is  "that  the  rest  and  residue  of 
the  estate  of  the  said  testator  may  be  disem- 
barrassed of  the  dower  and  thirds  of  bis  wld> 
ow,  the  said  Ida  R.  Shipley,  either  by  the 
ezerciae  of  the  power  conferred  upon  your 
orator,  the  Mercantile  Trust  &  Deposit  Com- 
pany of  Baltimore  for  that  purpose,  or  by  set- 
ting off  the  same  to  her  as  provided  by  law." 

We  think  the  trustee  had  a  right.  In  event 
of  a  failure  to  free  the  residue  from  dower  by 
agreement  in  the  mode  provided  In  the  will,  to 
pray  that  It  be  done  by  the  assignment  of 
dower.  It  Is  stated  In  Park  on  Dower,  26S, 
that  the  propositions  are  Indeed  convertible 
that  against  whomsoever  a  writ  of  dower  will 
lie  that  person  is  competent  to  make  a  valid 
assignment,  or,  in  other  words,  whoever  1> 
compellable  by  writ  to  assign  dower  may  do  it 
without  writ"  We  are  also  of  the  opinion 
that  the  testator  left  the  disembarrassment  of 
the  estate  from  his  widow's  dower  in  the  mode 
provided  by  his  will  to  the  discretion  of  the 
trustee  as  to  the  best  interests  of  its  cestuls 
que  trust,  and  that  there  was  no  error  in  that 
portion  of  the  decree  which  refers  to  Its  dls- 
oretion  to  exercise  the  powers  conferred  upon 
it  in  that  connection.  Finding  no  error  In 
any  part  of  the  decree  It  will  be  affirmed. 

Decree  affirmed ;  costs  to  be  paid  out  of  the 
trust  estate. 


SAFE  DEPOSIT  ft  TRUST  CO,  T.  CAHN 

et  aL 

SAMB  V.  ROBERTS  et  al.    (two  cases). 

(Court  of  Api>ealB  of  Maryland.    Jon.  10,  1906.) 

1.  TaCBTS  —  MiSAPFBOPBIATIOR      OT      TBTTBTr 
FUKDS— AonORB— JUBISDICTIOR. 

Defendant  sold  corporate  stock,  which 
showed  on  its  face  that  the  same  was  the  corpus 
of  a  trust  estate,  for  the  Individual  benefit  of 
the  trustee,  and  paid  the  proceeds  by  check  to  the 
trustee  individually.  Defendant  also  knew  from 
information  received  from  the  trustee  that  the 
stock  belonged  to  a  trust  estate.  The  trustee 
converted  the  proceeds  to  his  own  use.  Beld, 
that  equity,  in  a  suit  by  a  substituted 
trustee,  clothed  with  the  powers  conferred  on 
the  original  trustee  and  in  equity  as  the  assignee 
of  rights  of.  action  of  the  beneficiaries,  had 
power  to  compel  defendant  to  make  restoration 
to  the  trust  estate. 

2.  Same. 

The  fact  that  the  substituted  trustee  holds 
the  legal  title  to  the  trust  estate  and  that  he 
seeks  to  recover  money  due  to  the  trust  estate 
does  not  deprive  equity  of  Jurisdiction  to  com- 
pel restoration,  for  the  primary  interest  to  be 
maintained  is  essentially  equitable. 

3.  Samk. 

A  person  abetting  a  defaulting  trustee  be- 
comes, by  participation  In  the  breach  of  trust, 
a  trustee  and  amenable  to  the  Jurisdiction  of 
a  court  of  equity  in  a  suit  by  a  substituted  trus- 
tee. 

i.  DisiassAi/ — GBOtTMDS — Ebbob  ab  to  Fobx 
OF  AcTioH— Tbansfeb  TO  Pbopeb  Cottbt. 
Where  it  is  apparent  that  plaintiff  is  en- 
titled to  some  relief,  the  mere  fact  that  he  has 
invoked  the  aid  of  the  wrong  tribunal  is  not 
a  sufiicient  cause  for  the  dismissal  of  the  suit; 
but  the  court,  in  obedience  to  the  express  pro- 
visions of  Code  Pub.  Gen.  Laws,  art.  26,  §  44, 
and  article  75,  t  113,  should  remove  ths  cause 
to  the  proper  ooort. 


5.  PABTNEBSHIP  —  LllIITKD   Pabtnebship  — 

Stattttes— Bttsiness  Authobized. 

The  business  of  a  stockbroker  may  be  ca^ 
ried  on  by  a  limited  partnership,  within  Code 
Pub.  Gen.  Laws,  art.  73,  {  1,  authorizing  the 
formation  of  limited  partnerships  for  the  trans- 
action of  any  "mercantile,  mechanical,  manu- 
facturing or  banking  business,"  and  declaring 
that  the  provision  shall  not  authorize  any  such 
partnership  for  the  purpose  of  making  insur- 
ance; for  sales  and  purchases  of  bonds,  stocks, 
and  other  securities  are  mercantile  transactions. 

6.  Save— CoNVEBSioN  into  Genebax  Pabt- 
rebship. 

Code  Gen.  Pub.  Laws,  art  78,  (  4,  requires 
that  the  certificate  of  a  limited  partnership 
shall  be  recorded  in  the  county  in  which  the 
principal  place  of  business  shall  be.  The  cer- 
tificate of  a  limited  partnership  declared  that 
its  principal  place  of  business  was  in  a  city  in 
the  state.  The  bill  in  a  suit  against  the  partners 
alleged  that  Uie  principal  place  of  business  ot 
the  concern  was  outside  of  the  state.  Held,  that 
the  limited  partnership  could  not  be  deemed 
converted  into  a  general  one. 

7.  Same— LiABTLiTT  or  Spbciai.  Pabtneb. 

Where  all  the  requirements  of  the  statutes 
relating  to  limited  partnerships  have  been  com- 
plied with,  no  persmal  liability  attaches  to 
the  special  partner,  except  as  expressly  declared 
by  Code  Pub.  Gen.  Laws,  art.  73,  I  2,  to  the 
extent  of  the  fund  contributed  by  him,  for  the 
object  of  the  provision  declaring  that  the  special 
partner's  contribution  shall  lie  made  in  actual 
cash  is  to  provide  a  fund  subject  to  firm  losses. 
S.  Same — Suits  against  Pabtnebs  in  Limit- 
ed   Pabtnebship   —    Join  deb    or   Special 

IP  A  i^nvw. 

Code  Pub.  Gen.  Laws,  art.  73,  i  19,  declar- 
ing that  suits  respecting  the  business  of  a  limit- 
ed partnership  shall  be  against  the  general  part- 
ners only,  except  as  otherwise  provided,  appliea 
to  suits  respecting  the  business  of  the  partner- 
ship while  the  firm  is  a  going  concern  and  to 
suits  after  its  dissolution  while  the  special  part- 
ner's cash  contribution  forms  a  part  of  the  as- 
sets or  has  been  absorbed  In  liquidating  debts, 
but  does  not  apply  to  a  case  where  the  partner- 
ship has  been  dissolved  and  the  special  partner 
has  been  repaid  his  cash  contribution,  leaving 
firm  debts  unpaid. 
9.  Same. 

Code  Pub.  Gen.  Laws,  art  73,  (  18,  declares 
that  no  part  of  the  sum  contributed  by  a  special 
IMrtner  shall  be  withdrawn  during  the  continu- 
ance of  the  limited  partnership.  Section  19 
provides  that  suits  against  limited  partnerships 
shall  be  against  the  general  partners  only,  ex- 
cept as  otnerwise  provided.  Section  20  enacts 
that  if  in  any  suit  against  general  and  special 
partners  it  shall  appear  that  the  special  partners 
are  not  liable,  the  court  may  proceed  to  judg- 
ment against  the  partners  liable.  A  partner- 
ship aided  a  trustee  in  converting  corporate 
stock  belonging  to  the  trust  estate  by  selling 
the  same  for  the  trustee  and  paying  the  pro- 
ceeds by  check  to  the  trustee  individually. 
Subsequently  a  limited  partnership  was  formed, 
which  took  over  the  assets  and  assumed  the 
liabilities  of  the  partnership*.  The  limited  part- 
nership aided  the  trustee  in  converting  stock 
of  the  trust  estate  in  the  same  manner.  The 
limited  partnership  was  dissolved,  though  formed 


to  continue  longer,  and  the  cash  paid  by  the 
n>ecial  partner  was  returned  to  him,  with  the 
uabilities   resulting   from   the   transactions   re- 


maining unpaid.  Beld,  that  the  substituted 
trustee,  in  a  suit  to  compel  restitution,  properly 
made  the  general  and  special  partners  parties 
defendant 

10.  Same— AsBUMFTioN  bt  Fibm  of  Fobmeb 
FiBM  Tinmn.TTiEa — ^LiAmuriEs  Included. 
A  general  partnership  wrongfully  aided  a 
trustee  in  mlsappropriatine  trust  funds.  It 
was  then  dissolved,  and  a  Hmited  partnership 
took  its  assets  and  assumed  its  Uabilitiea.    Beta, 
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that  the  liability  of  the  general  itartnersbip  to 
make  restitution  to  the  trust  estate  was  included 
in  the  liability  assumed  by  the  limited  partner- 
ship. 

11.  SAMK    —   MlBAPPBOPSIATIOR       OV       TRUST 

Funds— Hkcovkkt—Actionb—Pabtiks. 
The  limited  partnership  was  dissolved,  leav- 
ing the  liability  outstanding.  The  members  of 
the  general  partnership  were  the  members  of 
the  limited  partnership,  l^e  substituted  trus- 
tee, in  a  suit  to  compel  restitution  to  the  trust 
estate,  filed  a  bill  against  the  individual  mem- 
bers of  the  two  partnerships.  BAd,  that  the 
individuals  were  liable,  whether  as  members  of 
the  first  or  second  firm. 

12.  TeUSTS  —  CONSTBTJCTIVK  TbUBTS— WEONO- 
rUI.  PUECHASE  OF  Tbtjbt  Pbopkrtt. 

A  purchaser  at  a  private  sale  of  coiporate 
stock  belonging  to  a  trust  estate,  with  knowl- 
edge of  the  order  of  the  court  directing  the  sale 
of  the  stodc  at  the  highest  market  price  obtain- 
able on  a  public  stock  board,  holds  the  stock 
subject  to  the  trust  to  whidi  it  was  subject 
in  the  hands  of  the  original  trustee. 

Appeals  from  cnrcnlt  Court  of  Baltimore 
City. 

Consolidated  suits — one  by  the  Safe  Depos- 
it &  Trust  Company  against  Frank  B.  Cabn 
and  others  and  two  by  the  same  plaintiff 
against  William  O.  Roberts  and  others. 
From  a  decree  dismissing  the  bills,  plain- 
tiff appeals.    Reversed. 

Argued  before  McSHBRRY,  O.  J.,  and 
BRISOOB,  BOYD,  PAGE,  SCHMUCKER, 
JONES,  and  BUKKB,  JJ. 

Frank  Oosnell  and  Bernard  Carter,  for 
appellant  Edgar  H.  Oans  and  Robert  W. 
Honeyman,  for  appellees. 

McSHERRY,  C.  J.  There  are  three  ap- 
peals m  this  record.  Two  of  the  questions 
brought  np  for  decision  are  InvolTed  In  all 
of  the  cases,  whilst  there  are  separate,  sub- 
ordinate Inquiries  which  are  confined  to  the 
first  and  third  appeals,  respectively.  Be- 
fore stating  any  of  the  questions  which  are  to 
be  considered,  a  brief  narration  of  the  facts 
must  be  given,  In  so  far  as  they  affect  the 
first  contention  which  is  common  to  all  the 
cases;  and  subsequently  the  facts  bearing 
on  the  other  general  question  will  be  stated, 
and  when  the  subsidiary  inquiries  are  later 
on  dealt  with  the  facts  pertaining  to  them 
will  be  mentioned,  if  not  incidentally  alluded 
to  earlier. 

Three  bills  in  equity  were  filed  in  the  <At- 
cult  court  of  Baltimore  City  by  tlie  appel- 
lant, the  Safe  Deposit  A  Trust  Company  of 
Baltimore  City,  against  the  several  appel- 
lees. To  each  bill  demurrers  were  inter- 
posed, the  demurrers  were  sustained,  and 
the  bills  were  dismissed  upon  the  sole 
ground  that  a  court  of  equity  was  without 
Jurisdiction  to  grant  the  relief  prayed.  It 
appears  from  the  face  of  the  bills  and  exr 
blbits:  That  In  the  year  18d5  a  certain 
Wesley  A.  Tucker  departed  this  life,  leav- 
ing a  last  will  and  testament  In  and  by 
which  his  widow,  Rebecca  J.  Tucker,  and 
bia  son,  William  Trump  Tucker,  were  ap- 
pointed executrix  and  executor,  and  were 
named  and  constituted  trustees  of  the  prop- 


erfy  therein  disposed  of  on  Che  trusts  and 
conditions  therein  mentioned  and  set  forth. 
That  the  executrix  and  executor  after  admin- 
istering on  the  estate  of  the  decedent,  conveyed 
and  transferred  that  portion  thereof  falling 
within  and  covered  by  the  trusts  created  by 
the  will,  to  themselves  as  trustees.  That  the 
circuit  court,  upon  appropriate  proceedings 
taken,  assumed  jurisdiction  over  the  admin- 
istration of  the  trusts  named  and  described 
in  the  will,  and  over  the  trust  property  and 
estate  subject  thereto.  That  a  portion  of  tlie 
trust  estate  was  invested  in  328  shares  of 
the  capital  stock  of  the  Merchants'  &  Miners' 
Transportation  Company,  and  in  211  siiares 
of  the  capital  stock  of  the  Northern  Central 
Railway  Company;  and  that  the  certifi- 
cates reptesenting  all  of  those  shares  stood 
In  the  names  of  Rebecca  J.  Tucker  and 
William  Trump  Tucker,  trustees  of  Wesley 
A  Tucker,  deceased.  That  by  certain  or- 
ders passed  at  different  times  by  tlie  cir- 
cuit court  in  the  trust  estate  proceedings 
the  trustees  were  authorized  to  sell  the 
above-named  shares  of  stodi  with  a  view  to 
the  reinvestment  of  the  proceeds  in  other 
securities.  That  as  to  100  shares  of  the  Mei^ 
chants'  &  Miners'  Transportation  Company's 
stock,  the  sale  was  directed  by  the  court  to 
be  made  at  the  Public  Stock  Board  of  Bal- 
timore City,  and  as  to  the  entire  211  shares  of 
the  Northern  Central  Railway  Company's 
stock,  the  sales  were  directed  by  the  court* s 
orders  to  lie  made  at  the  highest  market  price 
obtainable  on  the  Public  Stock  Board  of  Bal- 
timore City;  and  as  to  100  of  the  remaining 
228  shares  of  the  Merchants'  &  Miners' 
Transportation  Company's  stock  the  order 
Instructed  the  trustees  to  sell  at  the  highest 
market  price  obtainable  at  the  Public  Stock 
Board  of  Baltimore  City,  "or  otherwise,  provid- 
ed the  same  shall  not  be  sold  at  less  than  one 
hundred  and  seventy  (170)  dollars  per  share" ; 
and  as  to  the  remaining  128  shares  of  the  same 
stock  the  court's  order  permitted  the  sale  to 
be  made  at  the  "market  price  upon  the  Pub- 
lic Stock  Board  of  Baltimore  City,  or  at  pri- 
vate sale  at  not  less  than  $175  per  share." 
That  all  of  the  above-mentioned  certlflcates, 
thus  plainly  earmarked  and  distinctly  Identi- 
fied as  forming  parts  of  the  corpus  of  the 
trust  estate  of  Wesley  A.  Tucker,  deceased, 
and  clearly  showing  that  they  did  not  be- 
long to  Rebecca  J.  Tucker  or  William  Trump 
Tucker  individually,  were  sold  by  the  appel- 
lees, who  are  bankers  and  stockbrokers,  under 
circumstances,  some  of  which  need  not  be 
mentioned  just  here  because  having  no  rela- 
tion to  the  branch  of  the  case  now  being 
considered,  but  which  will  be  stated  later 
on  when  the  liability  of  the  several  Arms 
s^aiately  proceeded  against  comes  to  be 
discussed.  That  the  appellees  sold  ail  tlie 
shares  for  the  individual  benefit  and  account 
of  William  Trump  Tucker,  and  credited  the 
proceeds  of  the  sales  to  the  Individual  ac- 
count of  William  Trump  Tucker,  and  paid 
the  proceeds  by  check  to  him  Individually, 
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TTltbout  Indicating  In  any  way  on  the  face  of 
the  checks  that  they  represented  the  pro- 
ceeds  of  the  sale  of  stock  belonging  to  a 
trust  estate,  and  without  naming  Rebecca 
X  Tucker  as  trustee  or  payee,  -and  without 
describing  William  Trump  Tucker,  the  per- 
son named  as  payee  therein,  as  trustee,  al- 
though the  appellee  firms  knew  full  well, 
both  from  Information  gathered  from  pre- 
TlouB  dealings  with  William  Trump  Tucker 
and  from  the  fact  that  the  certificates  all 
showed  on  their  face  that  they  represented 
stock  standing  on  the  books  of  the  two  cor- 
porations above  mentioned  In  the  names  of 
Rebecca  J.  Tucker  and  William  Trump 
Tucker,  trustees  of  Wesley  A.  Tucker,  de- 
ceased, that  said  stock  In  fact  belonged  to 
and  formed  part  of  the  trust  estate  of  the 
decedent  That  William  Trump  Tucker  took 
the  proceeds  of  said  sales,  thus  paid  to  him 
Indiyidually,  and  converted  them  to  his  own 
private  use  without  accounting  to  his  co- 
trustee or  to  the  trust  estate  therefor.  That 
after  wasting  and  despoiling  the  trust  estate 
to  a  large 'amount  he  departed  to,  and  Is  now 
residing  In,  some  place  unknown,  and  that 
he  is  utterly  insolvent.  That  both  Rebecca 
J.  Tucker  and  William  Trump  Tucker  were 
subsequently  removed  from  the  trusteeship, 
and  that  the  Safe  Deposit  &  Trust  Company 
was  duly  aiqpolnted  in  their  stead.  The  three 
bills  contained  in  the  record  were  filed  by 
the  Safe  Deposit  &  Trust  Company,  the  sub- 
stituted trustee.  In  the  first,  certain  Indi- 
viduals who  formerly  traded  as  Frank  B. 
Cahn  ft  Coi  and  later  in  conjunction  with  a 
special  partner  as  Roberts,  Cahn  &  Co.,  were 
proceeded  against  to  recover  from  them  the 
sum  of  about  $17,000,  representing  the  pro- 
ceeds of  the  sale  of  100  shares  of  the  capi- 
tal stock  of  the  Merchants'  &  Miners'  Trans- 
portation Company;  in  the  second,  certain 
Individuals  constituting  the  same  firm  of 
Roberts,  Cahn  &  Co.  were  proceeded  against 
to  recover  from  them  the  sum  of  $42,188.8U, 
being  the  amount  of  the  proceeds  of  the  sale 
of  the  remaining  228  shares  of  the  Mer- 
chants' &  Miners'  Transportation  Company's 
stock;  and  tn  the  third,  certain  Individuals 
constituting  a  still  later  firm  of  Roberts, 
Cahn  &  Co.  were  proceeded  against  to  recover 
from  them  something  more  than  $20,000,  be- 
ing the  amount  of  the  proceeds  of  the  sales 
of  the  211  shares  of  the  capital  stock,  of  the 
Northern  Central  Railway  Company.  The 
liability  of  all  the  appellees  is  based  upon 
their  participation  In  Tucker's  breach  of 
trust. 

Upon  the  facts  admitted  by  the  demurrers, 
the  first  question  presented  Is  this:  Has  a 
court  of  equity  Jurisdiction  to  decree  that  the 
defendants-^the  appellees  here — shall  restore 
to  the  trust  estate  the  amounts  which  by 
their  participation  in  Tucker's  malversations 
ttiey  enabled  him  to  abstract  therefrom  and 
to  convert  to  his  own  use?  Or  must  the  sub- 
stltnted  trustee  proceed  by  an  action  at  law 
against  these  participants  In  Tndcer's  con- 


ceded  breach  of  trust  to  recover  the  amounts 
lost  by  his  defalcations? 

It  cannot  be  doubted  at  this  day  that  on 
the  facts  alleged  in  the  bills  of  complaint 
the  appellees  are  answerable  in  some  forum, 
either  In  a  court  of  equity  or  in  a  court  of 
law,  for  their  participation  in  the  defaulting 
trustee's  breach  of  trust  It  is  a  general 
principle  that  all  persons  who  knowingly  take 
part  or  aid  In  committing  a  breach  of  trust 
are  responsible  for  the  money  thus  withdrawn 
from  the  trust  estate,  and  they  may  be  com- 
pelled to  replace  the  fund  which  they  have 
been  instrumental  in  diverting.  Every  vio- 
lation by  a  trustee  of  a  duty  which  equity 
lays  upon  him,  whether  willful  and  fraud- 
ulent, or  done  through  negligence,  or  arising 
through  mere  oversight  or  forgetfulness.  Is  a 
breach  of  trust  There  Is  In  such  Instances 
no  primary  or  secondary  liability  as  respects 
the  parties  guilty  of  or  participating  In  the 
breach  of  trust,  because  all  are  equally 
amenable.  That  a  breach  of  trust  was  com- 
mitted by  William  Trump  Tucker  does  not 
admit  of  a  doubt  He  and  his  co-trustee  were 
removed  because  he  was  a  defaulter.  He 
received  the  proceeds  of  the  sales  of  all  of  the 
shares  of  stock  which  have  been  hereinbefore 
mentioned,  and  those  proceeds  formed  part 
of  the  corpus  of  the  trust  estate  which  it  was 
his  Imperative  duty  to  preserve  Intact 
Instead  of  performing  that  duty,  he  spent  the 
funds  or  aK>ropriated  them  to  his  own  use. 
Whoever  knowingly  aided  him,  or  knowingly 
participated  with  him,  in  misapplying  those 
funds,  became,  by  reason  of  so  aiding  and  so 
participating,  equally  liable  with  him  to  make 
the  fimd  good  by  restoring  the  proceeds  of 
the  sales  or  an  equivalent  in  cash  to  the  trust 
estate.  If  the  appellees  aided  and  partici- 
pated In  Tucker's  breach  of  trust  In  the  man- 
ner and  to  the  extent  alleged  in  the  pleadings 
as  hereinbefore  stated,  then  they  are,  beyond 
dispute,  as  responsible  and  answerable  to 
the  substituted  trustee  as  is  the  defaulting 
trustee  himself. 

But  in  what  tribunal  must  that  responsibil- 
ity of  the  appellees  be  enforced?  The  ap- 
pellant says  In  a  court  of  equity;  the  appel- 
lees assert  In  a  court  of  law,  because  an  ade- 
quate remedy  exists  there.  If  this  were  a 
proceeding  against  the  defaulting  trustee 
alone,  can  it  be  questioned  that  a  court  of 
equity  would  have  ample  Jurisdiction  to  re- 
quire the  spoliator  to  make  good  to  the  trust 
estate  the  funds  belong^lng  thereto  which  he 
had  unlawfully  converted  to  his  own  use? 
A  court  of  equity  which '  has  assumed  charge 
of  the  administration  of  a  trust  estate  has 
Jurisdiction  over  the  trust  property  and  over 
the  trustee;  and  if  the  trustee  misappropri- 
ates the  trust  funds,  and  squanders  and  mis- 
applies them,  whilst  a  court  of  equity  has 
supervision  over  them  and  him,  that  court 
would  be  lame  and  impotent  indeed  if  it  were 
powwless  to  compel,  by  Its  own  process,  the 
delinquent  trustee  to  restore  the  abstracted 
funds,  and  U  It  were,  In  conaequencs  of  Its 
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own  want  of  Jnrlsdlctlon,  driven  to  seek  the 
aid  of  a  court  of  law  to  accomplish  that  re- 
anlt.  "The  trustee's  personal  liability  to 
make  compensation  for  the  loss  occasioned 
by  a  breach  of  trust  is  a  simple  contract 
equitable  debt  It  may  be  enforced  by  a  suit 
In  equity  against  the  trustee  himself,  or 
against  bis  estate  after  ills  death,  and  the  stat- 
ute of  limitations  will  not  be  admitted  as  a 
defense,  unless  the  statutory  language  is  ex- 
press and  mandatory  upon  the  court."  2 
Pom.  Eq.  {  1080.  If  the  Jurisdiction  of  a 
court  of  equity  Is  broad  enough  to  enable  that 
court  to  decree  that  a  defaulting  trustee 
shall  make  compensation  to  the  extent  which 
he  has  wrongfully  depleted  a  trust  estate, 
upon  what  principle  can  it  be  maintained 
that  the  same  Jurisdiction  will  not  extend  to 
and  bring  within  its  scope  the  individaals 
who  may  knowingly  aid  and  assist  the  trastee 
in  bis  spoliation  of  the  fund?  If  the  one  ia 
answerable  in  a  court  of  equity,  why  should 
not  the  other  be  also?  Both  the  defaulting 
trustee  and  his  confederates,  those  who  aided 
and  abetted  htm,  occupy  precisely  the  same 
relation  to  the  trust  estate.  Each  Is  prima- 
rily liable.  Why,  then,  cannot  the  same  tri- 
bunal be  invoked  to  enforce  against  both  an 
identical  liability?  The  participants  in  the 
defalcation — the  persons  who  aid,  and  by 
their  conduct  knowingly  assist,  the  trustee 
to  squander  the  trust  funds — are  chargeable 
''  with  the  loss,  because,  as  stated  by  Sir  John 
Leach,  Master  of  the  Rolls,  "in  the  considera- 
tion of  a  coturt  of  equity,  they,  by  being  par- 
ties to  a  breach  of  trust,  have  themselves  be- 
come trustees  for  the  purposes  of  the  testa- 
tor's win."  Wilson  V.  Moore,  1  Myl.  ft 
Keene,  126.  By  their  own  wrongful  act  they 
have,  in  the  consideration  of  a  court  of  equi- 
ty, constituted  themselves  trustees  of'  the 
fund  they  have  aided  the  trastee  In  misap- 
plying, and  they  may  be  treated  as  trustees 
of  the  misapplied  fund  for  the  purposes  of 
the  testator's  will.  As  the  original  trtistee 
Is  answerable  In  a  court  of  equity  to  the  trust 
estate  for  his  diversion  of  its  funds,  because 
that  court  has  Jurisdiction  over  the  estate 
and  over  him  it  must  of  necessity  follow  that 
those  who  aid  the  trustee  in  his  misappro- 
priations.of  the  funds,  and  who,  by  so  aiding 
blm,  become  themselves  trustees  of  the  di- 
verted assets,  are  also  liable  In  a  court  of 
equity,  because  by  becoming  trustees  ex 
delicto  they  have  brought  themselves  within 
the  Jurisdiction  to  which  the  testamentary 
trustee  is  amenable.  The  forms  and  varieties 
of  the  trusts  which  are  termed  ex  maleflclo  or 
ex  delicto  are  practically  without  limit  "The 
principle  is  applied  wherever  it  is  necessary 
for  the  obtaining  of  complete  Jusrtice,  al- 
though the  law  may  also  give  the  remedy  of 
damages  against  the  wrongdoer."  2  Pom. 
Eq.  i  1058. 

The  jurisdiction  of  a  court  of  equity  to 
grant  the  relief  prayed  for  in  these  proceed- 
ings has  been  distinctly  and  unequivocally 
upheld  by  this  court    The  substituted  trus- 


tee clearly  became  in  equity  the  assignee  of 
any  rights  of  action  possessed  by  the  cestnis 
que  tmstent  for  injuries  done  to  the  trust 
property  before  the  substituted  trustee's  ap- 
pointment, and  it  was  clothed  by  the  order 
appointing  it  with  all  the  powers  conferred 
by  the  will  of  Wesley  A.  Tudicr  upon  the  orig- 
inal trustees.  This  court  had  before  It  a 
precisely  similar  situation  In  Stewart  &  Duf- 
fy, Trustees,  v.  Firemen's  Ina  Co.,  63  Md.  584. 
It  appeared  in  that  case  that  a  testator  be- 
queathed the  residuum  of  his  estate  to  two 
trustees  upon  certain  trusts  which  need  not  be 
stated  here.  The  circuit  court  of  Baltimore 
City  assumed  Jurisdiction  over  the  adminis- 
tration of  the  trusts,  and  thereafter  the  trus- 
tees, with  the  consent  and  pwmission  of  the 
Firemen's  Insurance  Company,  transferred  a 
portion  of  that  company's  stock,  which  be- 
longed to  the  trust  estate,  and  appropriated 
the  proceeds  to  their  own  use.  Subsequently 
the  trustees  were  removed,  and  Messrs.  Stew- 
art and  Duffy  were  appointed  trustees  in  their 
stead.  The  decree  which  effected  this  removal 
and  appointment  clothed  the  nev^  trustees 
"with  all  the  power  and  authority  conferred 
upon  or  vested  in"  the  removed  trustees. 
The  substituted  trustees  then  filed  a  bill  in 
equity  against  the  insurance  company  to  re- 
cover the  stock  thus  lost  to  the  trust  estate, 
or  Its  value;  and  the  insurance  company  spe- 
cially denied  the  right  of  the  complainants 
to  Institute  the  suit  and  also  denied  that  the 
circuit  court  had  any  jurisdiction  to  confer 
such  a  right  It  was  held,  in  a  carefully  con- 
sidered Judgment  delivered  by  the  late  Judge 
Miller,  that  a  court  of  equity  has  Jurisdiction 
to  enforce  the  liability  Incurred  by  a  partici- 
pant in  a  breach  of  trust  by  a  trustee,  and  it 
was  said:  "In  case  of  a  trust  like  the  one  be- 
fore us  we  cannot  doubt  the  power  of  a  court 
of  equity,  at  the  instance  of  the  cestuis  que 
trust  to  supervise  the  trustees  in  Its  manage- 
ment, to  remove  them  for  misconduct  and  ap- 
point others  in  their  place,  clothed  with  all 
the  power  and  authority  over  the  trust  estate 
which  the  original  trustees  had  under  the  in- 
strument creating  the-  trust  Why,  then,  is 
it  not  competent  for  the  complainants  to 
maintain  this  bill  to  recover  the  portion  of  the 
trust  property  which  they  aver  has  been  lost 
through  the  misconduct  of  their  predecessors 
and  the  negligence  of  the  defendant  corpora- 
tion? It  is  true  the  question  has  never  been 
expressly  decided  in  this  state,  but  In  Tbrus- 
ton  V.  Blacklston,  86  Md.  501,  a  similar  bill 
was  sustained  without  any  such  objection  be- 
ing interposed."  After  citing  with  approval 
the  case  of  Loring  v.  Salisbury  Mills,  125 
Mass.  138,  this  court  proceeded  to  say:  "But 
apart  from  authority,  and  assuming  the  ques- 
tion Is  one  of  first  Impression,  we  have  no  dif- 
ficulty in  susteining  the  right  of  the  trustees 
appointed,  as  in  the  present  case,  to  maintain 
suits  against  the  proper  parties  for  breaches 
of  trust  committed  by,  or  Injuries  done  to,  the 
trust  property  while  in  the  hands  and  under 
the  management  of  their  predeoeesora."    The 
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tnsnrance  company  was  accordingly  held  re- 
sponsible In  eqnlty  at  the  suit  of  the  substi- 
tuted trustees  for  the  loss  sustained  by  the 
trust  estate  as  the  result  of  a  breach  of  trust 
conamltted  by  the  fcarmer  trustees  with  the  aid 
and  co-operation  of  the  company.  Precisely 
the  same  relief  was  granted  upon  analogous 
facts  in  Swift  y.  Williams  &  Moore,  Trustees, 
68  Md.  236, 11  Atl.  835.  In  Duckett  t.  Nation- 
al Bank  of  Baltimore,  88  Md.  8,  41  Atl.  161, 
1062,  the  jurisdiction  of  a  court  of  equity  to 
compel  a  participant  In  a  breach  of  trust  to 
make  compensation  at  the  suit  of  a  substitut- 
ed trustee  was  distinctly  challenged,  and  was 
In  express  terms  upheld.  In  Duckett  y. 
National  Mechanics'  Bank,  86  Md.  400,  38  Atl. 
088,  39  L.  R.  A.  84,  63  Am.  St  Rep.  513,  the 
Jurisdiction  was  not  questioned  or  doubted. 
The  allusion  In  the  last-named  case  to  Third 
Nat  Bk.  T.  Lange,  51  Md.  138, 34  Am.  Rep.  304. 
Marbury  y.  Bhlen,  72  Md.  206,  10  Atl.  648,  20 
Am.  St  Rep.  467,  and  Stewart  t.  Fire  Ins.  Co., 
53  Md.  564,  was  to  distinguish  them  from  the 
situation  presented  by  the  check  which  was 
payable  to  Scott  cashier,  for  d^KMslt  to  the 
credit  of  Clagett  personally,  as  the  context 
plainly  shows. 

It  has  been  vigorously  and  ingeniously  con- 
tended In  behalf  of  the  appellees  that  none  of 
the  cases  above  cited  is  applicable  here,  be- 
cause the  proceedings  now  before  us  are  in 
reality  salts  In  equity  for  the  recovery  of 
damages,  and  should  have,  therefore,  been 
Instituted  in  a  court  of  law.  The  funda- 
mental proposition  upon  which  the  contention 
la  based  is  that  the  substituted  trustee  Is 
the  holder  of  a  legal  title;  that  as  such 
holder  it  Is  not  seeking  to  have  the  stock 
Itself  restored,  because  the  shares  were  right- 
ftilly  sold  under  an  order  of  court,  and  it 
is  not  endeavoring  to  have  restored  the  pro- 
ceeds of  the  stock  in  their  Identity  as  trust 
funds,  because  those  proceeds,  according  to 
the  avorments  of  the  bills,  are  no  longer 
iu  the  hands  of  the  appellees,  having  been 
paid  over  to  William  Trump  Tucker;  but  as 
the  bolder  of  the  legal  title  the  substituted 
trustee  is  attempting  to  recover  from  the 
appellees  damages  for  the  negligence  of  which 
they  were  guilty  in  the  method  of  payment 
pursued  by  them,  whereby  they  made  it  poa- 
Bible  for  William  Trump  Tucker  to  appro- 
priate the  proceeds  to  his  own  use.  There 
are  seva'al  fallacies  lurking  In  this  conten- 
tion. It  does  not  follow,  because  the  sub- 
stituted trustee  holds  a  legal  title  to  .the 
trust  estate,  that  therefore  the  trustee  cannot 
In  the  circumstances  of  these  cases,,  invoke 
the  remedial  aid  of  a  court  of  equity  to 
compel  a  deposed  trustee  or  his  confederates 
to  reimburse  the  depleted  trust  estate.  Con- 
ceding that  the  trustee  does  hold  the  legal 
title,  yet  "the  primary  right  estate,  or  in- 
terest to  be  maintained,  or  the  violation  of 
which  furnishes  the  cause  of  action"  (1  Pom. 
£q.  i  130),  is  essentially  equitable.  "In  all 
cases  of  equitable  estates  •  *  •  they  are 
in  equity  what  legal  estates  are  In  law. 


The  ownership  of  the  equitable  estate  Is 
regarded  by  equity  as  the  real  ownership, 
and  the  legal  estate  Is  *  *  *  no  more 
than  the  shadow,  always  following  the  equi- 
table estate,  which  Is  "the  substance,  except 
where  there  is  a  purchaser  for  value  and 
without  notice  who  has  acquired  the  legal 
estate."  1  Pom.  Eq.  t  147.  But  equity  Ju- 
risdiction embraces  not  only  cases  for  the 
maintenance  or  protection  of  primary  rights, 
estates,  and  interests  purely  equitable,  "but 
cases  for  the  maintenance  and  protection  of 
primary  rights,  estates,  and  Interests  purely 
legal;  and  in  the  latter  class  of  cases  the 
remedies  granted  may  be  of  a  kind  which 
are  peculiar  to  equity  courts,  •  •  •  or 
may  be  of  a  kind  which  are  administered 
by  courts  of  law,  as  the  recovery  of  money, 
or  of  the  possession  of  specific  things."  1 
Pom.  Eq.  i  136.  Hence  it  is  obvious  that 
the  mere  circumstances  that  the  trustee  is 
clothed  with  a  legal  title  and  seeks  to  re- 
cover money  due  to  the  trust  estate  are  not 
sufficient  to  indicate  that  equity  lias  no  juris- 
diction to  grant  relief.  Again,  the  Implied 
assumption  that  there  Is  no  fiduciary  rela- 
tion between  the  substituted  trustee  and 
the  appellees  is  equally  fallacious.  It  di- 
rectly conflicts  with  the  doctrine  laid  down 
by  the  Master  of  the  Rolls  in  Wilson  v. 
Moore,  supra,  pursuant  to  which  the  abettor 
of  a  defaulting  trustee  becomes,  by  partici- 
pating In  a  breach  of  trust  a  trustee  for 
the  purposes  of  the  testator's  will,  and  there- 
fore amenable  to  the  Jurisdiction  of  a  court 
of  equity. 

The  case  of  White  v.  White,  1  Md.  Ch.  58, 
has  been  strongly  pressed  upon  us  as  flatly 
deciding  that  a  court  of  equity  is  without 
jurisdiction  in  such  cases  as  these.  In  that 
case  the  bill  of  complaint  averred  that  46 
shares  of  the  stock  of  the  Manhattan  Company 
of  New  York  were  transferred  to  the  defendant 
Joseph  White,  in  trust  for  the  complainants, 
and  that  Joseph  White,  by  letter  of  attorney, 
empowered  Campbell  P.  White  to  sell  and 
transfer  the  shares  to  the  defendant  John 
C.  White,  which  was  accordingly  done;  that 
aald  defendant  John  0.  White  knew  the 
stock  was  trust  property,  but  made  no 
returns  of  the  proceeds  to  the  complainant 
though  payment  was  duly  demanded.  The 
bill  then  prayed  that  John  0.  White  account 
for  the  sale  of  the  stock,  and  pay  over  the 
proceeds  thereof.  The  defendants  relied  by 
way  of  defense  (1)  upon  a  want  of  jurisdic- 
tion in  a  court  of  equity  over  the  case  made 
by  the  bill,  and  (2)  on  limitations.  The  chan- 
cellor decided  that  he  had  no  jurisdiction  In 
the  premises  and  he  observed:  "The  bill 
presents  the  case  of  a  single  transaction  of 
the  sale  of  stock,  the  particulars  of  which 
seem  to  have  been  known  to  the  complain- 
ants or  of  which  the  proof  was  entirely  with- 
in their  reach,  without  having  recourse  to  the 
conscience  of  the  defendant.  As  between 
him  and  them  there  was  unquestionably  no 
such  trust  as  would  bring  the  case  within  the 
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exculslve  Jurisdiction  of  a  court  of  equity." 
ThiB  dictum  of  the  chancellor  has  never  been 
followed  In  Maryland,  and  though  the  case 
of  White  V.  White,  supra,  has  been  referred 
to  in  three  later  cases,  tIs^  Abbott  v.  Balto., 
etc.,  Padcet  Co.,  4  Md.  Ch.  313;  Nelson  t. 
Bank,  etc.,  27  Md.  76,  and  Mason  t.  Union 
Mills  Ck>.,  81  Md.  462,  32  Atl.  813,  29  L.  R.  A. 
273,  48  Am.  8t  Rep.  524,  It  never  has  been 
followed  or  even  alluded  to  on  the  question  of 
jurisdiction.  As  It  Is  flatly  at  variance  with 
all  the  later  decisions  of  this  court  on  this 
subject,  it  must  be  regarded  as  overruled  in 
this  particular.  We  hold,  for  the  reasons  we 
have  given,  that  the  demurrers  raising  the 
question  of  jurisdiction  should  have  been 
overruled. 

Xliere  Is  one  other  suggestion  to  be  made 
before  leaving  this  branch  of  the  case.  The 
bills  of  complaint  were  all  dismissed,  as  we 
have  already  observed,  on  the  sole  ground 
that  a  court  of  equity  had  no  jurisdiction 
over  the  cases  stated  therein.  Acts  1896,  c. 
229,  now  section  44,  art  26,  and  section  113, 
art  75,  of  the  Code  of  Public  General  Laws 
of  1904,  provides  that  in  every  ease  at  law  or 
In  equity  in  which  it  shall  appear  that  the 
plaintiff  is  entitled  to  solne  relief  or  to  some 
remedy,  but  not  in  the  particular  court  In 
which  the  relief  is  prayed,  "the  plaintiCF  shall 
not  on  that  account  be  nonsuited  or  the  case 
dismissed" ;  but  the  case  may,  In  the  discre- 
tion of  the  judge,  be  removed  to  the  proper 
court  Whilst  a  failure  to  remove  the  case 
from  one  court  to  another  is  not  a  ground 
for  appeal,  being  a  matter  within  the  discre- 
tion of  the  judge  In  the  court  below  (Summer- 
son  V.  Schilling,  94  Md.  607,  61  Atl.  612),  yet 
the  statute  shows  It  is  the  declared  policy  of 
the  law  that  where  It  is  apparent  the  plain- 
tiff Is  entitled  to  some  remedy,  the  mere  fact 
that  be  has  Invoked  the  aid  of  the  wrong 
tribunal  shall  not  be  a  sufficient  cause  for 
the  dismissal  of  bis  bill  of  complaint. 

We  come  next  to  the  second  general 
question,  which,  relates  to  all  three  of  the 
cases.  The  facts  which  need  to  be  stated  in 
considering  this  question  are  as  follows: 
Prior  to  the  month  of  August,  1902,  Frank 
B.  Oahn,  Henry  L.  Straus,  and  Henry  Landon 
Davies  composed  the  firm  of  Frank  B.  Cahn 
&  Co.,  which  carried  on  a  general  banking 
and  stock  brokerage  business  In  the  city 
of  Baltimore.  That  firm  sold,  on  August  11, 
1902,  the  100  shares  of  the  capital  stock  of 
the  Merchants'  &  Miners'  Transportation 
Company  mentioned  in  the  first  of  the  three 
bills  of  complaint,  and  carried  the  proceeds 
to  the  individual  credit  of  William  Trump 
Tucker,  as  has  been  stated  in  an  earlier  part 
of  this  judgment  On  September  9,  1902,  the 
firm  was  dissolved  by  mutual  consent,  and  on 
the  same  day  a  new  firm,  known  as  Rob- 
erts, Cahn  &  Co.,  was  formed,  wherein  Wil- 
liam C.  Roberts,  Frank  B.  Cahn,  and  Henry 
F.  Straus  were  named  as  general  partners, 
and  Bernard  Cahn  as  a  special  partner  who 
had  contributed  $160,000  as  capital  to  the 


common  stock  of  the  concern.  This  latter 
was  a  limited  partnership.  Two  days  lat^ 
an  amended  certificate,  bringing  in  Heuy 
Landon  Davies  as  a  general  partner,  was 
filed,  niese  certificates  wore  framed  under 
article  73  of  the  Code  of  PubUc  General 
Laws,  relating  to  limited  partnerships.  In 
the  bill  of  compliant  in  the  first  case,  It  ia 
alleged  that  the  firm  of  Roberts,  Cahn  &  Ca 
took  over  all  the  assets  and  assumed  all  the 
liabilities  of  the  firm  of  Frank  B.  Cahn  &  Co. 
As  the  liability  Incurred  by  Frank  B.  Oahn 
&  Co.  In  August  1902,  by  their  participation 
In  Tudcer's  breach  of  trust  was  an  outstand* 
Ing  liability  at  the  time  Roberts,  Cahn  &  Co. 
took  over  the  former's  assets  and  assumed  all 
of  its  liabilities,  tbe  contention  is  that  Rol>- 
erts,  Cahn  &  Co.  are  accountable  to  the 
substituted  trustee  and  answerable  for  that 
liability.  Whether  the  members  of  these 
two  firms,  both  of  which  have  been  dissolved, 
can  be  held  liable  for  the  same  claim  Is  tbe 
subordinate  Inquiry  confined  to  tbe  first 
case.  It  will  be  considered  later  on.  Tbe 
two  sales  of  stock  which  are  described  in 
the  second  bill  of  complaint  were  made  by 
the  firm  of  Roberts,  Cahn  &  Co.,  of  which 
Bernard  Cahn  was  a  spedalpartner ;  and 
the  firm  was  distolved  th^eafterby  mutual 
consent  on  February  10,  1903,  and  thereupon 
the  special  partner  received  from  the  general 
partners.  In  either  cash  or  securities,  the  ^ 
amount  of  the  capital  contributed  by  uim, 
and  now  has  the  same  In  his  possession. 
On  February  2, 1903,  a  new  firm  composed  of 
William  C.  Roberts,  Frank  B.  Oahn,  and 
Henry  Landon  Davies,  general  partners, 
and  Bernard  Cahn,  special  partner,  was 
formed  under  the  name  and  style  of  Rob- 
erts, Cahn  &  Co.  To  tbe  common  capital  of 
this  firm  Bernard  Cahn  contributed  $150,000 
In  cash.  On  May  19,  1903,  this  firm  sold 
the  211  shares  of  Northern  Central  Railway 
stock  to  themselves,  notwithstanding  the  or- 
der of  the  circuit  court  directed  the  shares  to 
be  sold  at  the  highest  market  price  obtainable 
on  the  Public  Sto<^  Board  of  Baltimore  City, 
and  the  proceeds  were  disposed  of  in  the 
manner  hereinbefore  mentioned.  On  Jan- 
uary 18,  1904,  the  firm  was  dissolved  by 
mutual  consent  and  Bernard  Cahn  received 
t^m  Roberts,  Cahn  &  Oo.  In  either  cash 
or  securities,  the  amount  of  the  capital  con- 
tributed by  him  as  special  partner,  and  now 
has  the  same  In  his  possession.  Bernard 
Cahn  demurred  to  the  three  bills,  and  one 
ground  assigned  was  that,  being  a  special 
partner,  he  cannot  be  made  liable  in  person- 
am. The  questions  which  these  facts  raise 
are:  (1)  Is  Bernard  Cahn  liable  to  be  treat- 
ed as  a  general  partner?  (2)  Can  he,  if 
he  was  a  special  partner,  be  joined  as  a 
codefendant  with  general  partners?  And 
the  subordinate  Inquiry  which  arises  under 
the  first  bill  as  previously  indicated  Is:  Can 
tbe  firm  of  Frank  B.  Cahn  &  Co.,  and  the 
firm  of  Roberts,  Cahn  &  Oo.  be  sued  jointly 
on  account  of  the  transaction  concerning  the 
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100  shares  of  stodc  n^tmed  in  the  first  bill 
of  complaint?  And  the  subordinate  Inquiry 
which  arises  imder  the  third  bill  of  complaint 
grows  out  of  the  circumstance  that  the  firm 
of  Roberts,  Cahn  &  Oo.  themselves  purchased 
the  shares  of  Northern  Central  Railway 
stock. 

It  Is  Insisted  that  Bernard  Cahn  is  not 
a  special  partner  because  (1)  the  business 
of  a  stockbrolier  is  not  within  the  terms 
of  the  statute  permitting  limited  partner- 
ships to  be  formed;  and  because  (2)  the  firm 
is  alleged  in  the  bill  to  have  bad  its  general 
or  principal  office  in  the  city  of  New  York. 
Under  section  1,  art.  73,  of  the  Code  of 
Public  General  Laws  of  1004,  limited  part- 
nerships may  be  formed  for  the  transaction 
of  any  mercantile,  mechanical,  manufactur- 
ing, or  banlcing  business  within  this  state. 
The  certificates  of  limited  partnership  ex- 
ecuted by  the  appellees  all  declared  that 
"the  general  nature  of  the  business  intended 
to  be  transacted  is  a  general  banking,  com- 
mission and  brokerage  business  In  stocks, 
bonds  and  other  securities."  Section  1  of 
article  73  expressly  declares  that  the  pro- 
visions of  that  article  shall  not  be  construed 
to  authorize  any  such  partnership  for  the 
purpose  of  making  insurance.  The  certif- 
icates, in  so  far  as  they  refer  to  the  business 
of  banking,  bring  the  partnership  within 
the  express  words  of  the  Code;  and  the  pro- 
hibition against  construing  the  other  terms 
emptoyed  in  the  section  so  as  to  include  under 
them  the  business  of  making  Insurance, 
plainly  indicates  that  those  terms  are  to 
bare  a  liberal  and  not  a  narrow  meaning 
ascribed  to  them.  Upon  that  principle  the 
Court  of  Queen's  Bench  in  Bowers  t.  Hol- 
land, 14  U.  a  Q.  B.  322,  held  that  the  buying 
and  building  of  steamboats  and  employing 
them  to  carry  on  the  business  of  transporta- 
tion of  passengers  nnd  freight  was  a  iiicr- 
cantile  business  within  the  meaning  of  the 
limited  partnership  statute.  Sales  and  pur- 
chases of  bonds,  stocks,  and  other  securities 
are  equally  mercantile  transactions;  and 
bence  the  objects  for  which  the  limited  part- 
nerships now  before  us  were  formed  are,  in 
our  Judgment,  such  as  the  Code  has  desig- 
nated and  allowed.  Next,  as  to  whether  the 
special  partner  is  to  be  treated  as  a  general 
partner  merely  because  the  bills  aver  that 
the  firms  did  not  have  their  "general  or 
principal  office"  in  the  city  of  Baltimore. 
Section  4  of  article  78  requires  the  certificate, 
when  acknowledged,  to  be  recorded  in  the 
office  of  the  clerk  of  the  superior  court,  it 
the  principal  place  of  business  of  the  part- 
nership be  in  that  city.  We  cannot  put  up- 
on that  section  a  construction  which  would 
convert  a  limited  partnership  into  a  general 
one,  merely  because  the  principal  office  of  the 
concern  is  alleged  to  be  out  of  the  state, 
though  Its  duly  executed  certificate  declares 
that  its  principal  place  of  business,  within 
the  Stat*  of  Maryland,  is  located  In  Baltimore 
City. 


This  brings  us  to  the  question  respecting 
the  right  of  the  substituted  trustee  to  Join 
the  special  partner  as  a  codefendant  in  tfiese 
proceedings.  Limited  partnerships  were 
wholly  unknown  to  the  common  law,  and  as 
they  exist  in  the  United  States  they  are  en- 
tirely statutory.  "No  such  thing  as  a  limit- 
ed partnership  can  exist  unless  authorized 
by  statute."  19  Am.  &  Bug.  Ency.  L.  (2d 
Ed.)  337.  Limited  partnership  statutes  must 
be  construed  with  reference  to  the  common 
law,  and,  except  as  otherwise  provided  by 
the  statute,  the  rights  and  liabilities  of  the 
partners  and  their  creditors  are  governed 
by  the  rules  of  the  common  law  applicable 
to  ordinary  partnerships.  Id.  341.  The 
fundamental  difference  between  the  liability 
of  the  general  and  the  si)ecial  partners  is 
to  be  found  in  the  fact  that  the  former  are 
responsible  in  solido  for  the  debts  and  obli- 
gations of  the  firm,  as  in  the  case  of  ordinary 
partnerships,  without  regard  to  the  amounts 
contributed  by  them  to  the  social  capital, 
whilst  the  latter  is  not  personally  liable  if 
the  statute  has  been  complied  with,  because 
his  cash  contribution  is  substituted  for  a 
personal  liability.  In  the  language  of  sec- 
tion 2,  art  73,  of  the  Code  of  Public  General 
Laws,  the  special  partner  "shall  not  be  liable 
for  the  debts  of  the  partnership  beyond  the 
fund  so  contributed  by  him  *  *  *  to 
the  capital."  Obvionsly,  then,  when  all  the 
requirements  of  the  statute  have  been  com- 
plied with  no  personal  liability  attaches  to 
the  special  partner,  but  the  cash  contribution 
made  by  him  does  become  liable  for  the  debts 
of  the  partnership.  The  object  of  the  provi- 
sion which  declares  that  the  special  part- 
ner's contribution  to  title  capital  shall  be 
made  "in  actual  cash"  is  "to  provide  a  fund 
on  the  day  the  company  Is  formed,  to  be 
thereafter  subject  to  no  contingencies  or 
losses,  except  those  which  come  from  the 
proper  business  of  the  partnership."  Line- 
weaver  V.  Slagle,  64  Md.  483,  2  Ati.  683, 
54  Am.  Kep.  775.  Whilst,  therefore,  the 
limited  partnership  is  a  going  concern,  in 
which  the  cash  contributed  by  the  special 
partner  stands  for  and  takes  the  place  of  a 
personal  liability  on  his  part,  it  Is  entirely 
appropriate  that  section  19  of  article  73 
should  enact  that  "all  suits  respecting  the 
business  of  the  partnership  shall  be  brought 
by  and  against  the  general  partners  only," 
except  In  cases  mentioned  in  the  section. 
And  even  after  the  dissolution,  whilst  the 
cash  contribution  still  forms  part  of  the 
social  assets,  it  is  also  proper  that  the  lia- 
bllttles  due  by  the  firm  should  be  enforced 
by  suits  against  only  the  general  partners; 
because  in  both  instances  there  Is  no  individ- 
ual liability  attaching  to  the  special  partner, 
since  his  cash  contribution  itself  measures 
the  limit  of  his  responsibility.  Looking  to 
the  object  which  the  Legislature  had  In  view 
when  it  required  the  special  partner  to  con- 
tribute his  proportion  of  the  capital  in  ac- 
tual cash,  and  bearing  in  mind  the  principle 
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that  except  as  otherwise  provided  by  the 
statute,  the  rights  and  liabilities  of  the  part- 
ners and  the  creditors  are  governed  by  the 
rules  ot  the  common  law  applicable  to  or- 
dinary partnerships,  the  provision  of  section 
19  requiring  all  suits  respecting  the  business 
of  the  partnership  to  be  brought  against 
the  general  partners  only  must  be  construed 
to  apply  to  suits  brought  whilst  the  firm 
Is  a  going  concern,  and  to  suits  brought  after 
its  dissolution,  but  whilst  the  special  part- 
ner's cash  contribution  still  forms  part  of 
the  assets,  or  has  been  wholly  absorbed  In 
the  liquidation  of  debts  due  by  the  firm.  His 
cash  contribution  to  the  capital  must  make 
good  or  be  answerable  for  precisely  the  same 
debts  afid  obligations  for  which,  to  the  ex- 
tent of  that  contribution,  but  no  farther, 
he  would  have  been  personally  responsible 
except  for  the  restriction  of  that  responsibil- 
ity and  the  imposition  ot  It  on  the  cash  con- 
tribution, by  the  limited  partnership  statute. 
If  this  were  not  so,  the  simple  process  of 
dissolving  the  firm  by  mutual  agreement  In 
anticipation  of  the  date  fixed  in  its  certif- 
icate and  the  repayment  to  the  special  part 
ner  of  his  contributed  cash  capital,  would 
relieve  him  and  his  cash  capital  from  any 
liability  for  debts  due  by  the  firm  at  the  time 
of  its  accelerated  dissolution,  though  the 
cash  capital  was  designed  by  the  statute 
to  be  answerable  for  those  debts,  and  was  in- 
tended to  be  "subject  to  no  contingencies  or 
losses,  except  those  which  come  from  the 
proper  business  of  the  partnership."  The 
withdrawal  of  the  cash  capital  by  the  spe- 
cial partner,  and  his  subsequent  release  from 
all  responsibility,  in  such  circumstances, 
whilst  there  are  outstanding  debts  due  by 
the  firm.  Is  not  a  contingency  contemplated 
by,  or  provided  for  In,  the  statute,  and.  If 
permitted,  would  subvert  the  whole  Intent 
of  the  legislation  on  this  subject. 

Upon  turning  to  the  record  it  will  be  found, 
as  already  stated,  that  the  first  sale  of  the 
trust  estate  stock  was  made  by  the  firm  of 
Frank  B.  Cahn  &  Co.  on  August  11,  1902; 
that  on  September  10th  following  the  limited 
partnership  was  formed,  which  took  over  the 
assets  and  assumed  the  liabilities  of  the  for- 
mer concern.  Then  on  November  2, 1902,  and 
on  January  6,  1903,  the  limited  partnership 
made  the  next  sales.  If  the  limited  partner- 
ship is  liable  at  all,  it  was  liable  to  the  trust 
estate  on  account  of  Its  participation  in  di- 
verting from  that  estate  the  proceeds  of  the 
two  last  named  sales,  when  the  diversions 
actually  occurred — that  is,  not  later  than  Jan- 
uary 6,  1903 — and  for  Its  assumption  of  the 
prior  firm's  liability  on  account  of  the  first 
sale.  Now,  on  the  10th  day  of  February, 
1903,  the  limited  partnership  was  dissolved  by 
mutual  consent,  though  it  had  been  formed  to 
continue  until  December  81,  1004,  and  upon 
Its  dissolution,  the  cash  capital  paid  In  by 
Bernard  Cahn  was  returned  to  blm  In  full, 
notwithstanding    the    above-mentioned    lia- 


bilities to  the  trust  estate  were  then  out- 
standing and  still  are  unpaid.  The  second 
limited  partnership  was  formed  February  2, 

1903.  On  May  19,  1903,  the  transaction  in  re- 
gard to  the  Northern  Central  Railway  stock 
took  place.  The  liability  of  the  second  limit- 
ed partnership  then  accrued.    On  January  18, 

1904,  that  firm  was  dissolved  by  mutual  con- 
sent, though  It  had  been  formed  to  continoe 
until  February,  1905,  and  upon  Its  dissolu- 
tion the  cash  capital  paid  in  by  Bernard  Cahn 
was  returned  to  him  In  full,  notwithstanding 
the  liability  growing  out  of  the  railway  stock 
sale  was  then  outstanding  and  still  is  unpaid- 
Here,  then,  we  have  the  admitted  fact  that 
liabilities  existed  against  the  two  limited  part- 
nerships ;  that  each  of  those  partnerships  wag 
dissolved  before  the  times  fixed  in  their  certifi- 
cates and  after  the  liabilities  had  been  in- 
curred, and  the  further  fact  that  the  special 
partner  has  withdrawn  his  entire  contributed 
capital,  though  under  the  Code  that  capital 
stood  in  the  place  of,  and  as  a  substitute  for, 
his  personal  liability;  and  yet  it  Is  insisted 
that  only  the  general  partners  can  be  sued, 
and  that  the  si>eclal  partner,  who  has  in  his 
pocket  the  fund  which  the  law  declares  shall 
be  responsible,  cannot  be  sued  at  all,  whereby 
he  will  escape  a  personal  liability  altogether 
and  will,  in  addition,  retain  his  returned 
cash  capital  unimpaired.  A  court  of  equity 
can  scarcely  be  expected  to  place  upon  article 
78  of  the  Code  a  construction  which  will,  in 
such  circumstances  as  we  have  in  this  record, 
work  out  a  result  so  wholly  at  variance  with 
title  spirit  and  design  of  the  statute.  Section 
IS  of  article  73  declares  that  "no  port  of  the 
sum  which  any  special  partner  shall  have 
contributed  to  the  capital  stock  shall  be  with- 
drawn by  him  •  •  •  during  the  conttnu- 
ance  of  the  partnership."  What  becomes  of 
the  security  which  this  provision  was  Intended 
to  afford,  if,  before  the  expiration  of  the  period 
during  which  the  partnership  was  formed  to 
continue,  the  firm  can  be  dissolved  by  mutual 
consent,  and  if  the  special  partner  can  then 
with  immunity  withdraw  his  capital?  A 
succession  of  dissolutions  and  withdrawals  of 
capital  would  be  quite  a  simple  and  effective 
expedient  to  shield  the  special  partner  from 
any  liability  whatever,  if  the  theory  of  tlie 
appellees  were  sanctioned.  But  section  20 
of  article  73  expressly  makes  provision  tor  a. 
suit  against  both  general  and  special  part- 
ners, and  thereby  indicates  that  section  19 
ought  to  be  so  limited  in  its  application  as  to 
Include  and  refer  to  only  such  suits  as  are 
Instituted  during  the  existence  of  the  co- 
partnership or  during  the  time,  after  Its 
dissolution,  that  the  special  partner's  ca^ 
capital  still  forms  part  of  the  firm's  assets 
In  the  hands  of  the  general  partners.  Section 
20  enacts:  "If  in  any  case  a  suit  shall  be 
brought  against  general  and  special  partn«^ 
and  at  the  trial  of  the  cause  it  shall  appear 
that  the  special  partners  or  any  of  them  are 
not  liable  to  the  suit  of  the  plalntltf  the  court 
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may  proceed  to  Judgment  or  decree  against 
the  partners  who  may  appear  to  be  liable, 
in  tbe  same  manner  as  If  snch  partners  were 
the  only  parties  detendants  to  the  writ,  ex- 
cepting that  the  partners  who  may  be  deem- 
ed not  liable  ehnll  recover  their  legal  costs 
against  the  plaintiff  and  such  additional 
costs  as  the  court  may  deem  reasonable." 
The  situation  disclosed  by  the  record  does 
not  bring  article  78  Into  force,  and  as  to 
the  withdrawn  cash  capital,  the  rules  of  the 
common  law  must  prevail.  We  hold,  then, 
upon  this  branch  of  the  case,  that  the  de- 
murrer filed  by  Bernard  Cahn,  and  which 
is  founded  on  the  assumption  that  because 
he  was  a  special  partner  he  cannot  be  In 
any  event  sued  conjointly  with  the  general 
partners,  should  have  been  overruled  In  view 
of  the  facts  alleged  in  the  bills  of  complaint 

We  now  come  to  the  subordinate  Inquiries, 
and  but  a  few  words  will  be  needed  to  dis- 
pose of  them.  It  is  objected  that  the  two 
firms  should  not  have  been  sued  jointly  In 
tbe  first  case,  because  (1)  the  liability  In- 
curred by  Frank  B.  Cahn  &  Co.  In  the  trans- 
action connected  with  the  first  sale  of  the 
trust  estate  stock  is  not  such  a  liability  as 
the  second  firm  assumed,  and  because  (2) 
both  firms  cannot  be  held.  The  liability  of 
the  first  firm  was  a  liability  to  restore  a 
certain  sum  of  money  to  the  trust  estate,  it 
was  an  obligation  which  It  owed,  and  we  can 
see  no  reason  why  It  should  not  be  Included 
in  tbe  liabilities  assumed  by  the  second  firm. 
Inasmuch  as  the  latter  assumed  all  the  lia- 
follities  of  the  former.  But,  apart  from  this, 
both  firms  have  been  dissolved,  and  the 
bill  in  the  first  case  was  filed  against  the 
individual  members  of  tbe  two  firms,  and  as 
all  the  members  of  the  firm  of  Frank  B.  Cahn 
ft  Co.  were  also  members  of  the  firm  of 
Roberts,  Cahn  &  Co.,  they  are  responsible  to 
the  substituted  trustee,  whether  as  members 
of  the  first  or  the  second  firm.  The  exact 
nature  of  their  liability  will  in  the  end  de- 
pend on  the  evidence. 

Finally,  it  will  be  remembered  that  the 
appellees  purchased  the  railway  company's 
atock  themselves  at  private  sale,  in  spite 
of  the  court's  order  that  the  shares  should 
be  sold  "at  the  highest  market  price  obtain- 
able on  the  Public  Stock  Board  of  Baltimore 
City."  In  addition  to  the  reasons  herein- 
before given  In  support  of  tbe  liability  of  the 
appellees,  the  fact  that  they  themselves 
bought  the  shares  at  private  sale  with  a  full 
knowledge  that  they  were  shares  belonging 
to  the  trust  estate  impresses  upon  the  shares 
in  their  bands  the  same  trusts  to  which  the 
shares  were  subject  In  the  hands  of  tbe 
trustee  (Abell  v.  Brown,  55  Md.  221;  Worm- 
ley  V.  Wormley,  8  Wheat.  419,  5  L.  Ed.  661), 
in  view  of  tbe  fact  that  the  appellees  aided 
and  assisted  the'defaultlng  trustee  to  deplete 
the  trust  estete. 

Upon  a  review  of  the  whole  case  we  are 
of  the  opinion  that  there  was  an  error  com- 


mitted in  sustaining  the  demnrrem  and  In 
dismissing  the  bills.  The  decree  of  the  cir- 
cuit court  will  therefore  be  reversed,  and  the 
causes  will  be  remanded. 

Decree  reversed,  with  coste  above  and  bo- 
low,  and  causes  remanded. 


BOND  et  al.  v.  CRAY  IMP.  CO.  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1906.) 

COBFORATIONS  —  FOBECLOSTTBE     SALE— RiOaTS 
OF    illNORITT    StOCKHOLDEBS. 

Minority  stockholders  of  a  corporation,  the 
property  of  which  has  been  sold  In  a  suit  to 
foreclose  Its  mortgage  thereon,  may  not  inter- 
vene to  maintain  exceptions  to  ratification  of  tbe 
snle,  where  the  other  stockholders  are  satisfied 
that  everything  was  done  to  realize  the  best 
price,  and  refuse  to  oppose  the  sale;  no  act 
which  is  ultra  vires,  fraudulent,  or  illegal  being 
shown. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  D.  Harlan,  Judge. 

Suit  by  Letltia  E.  Hanna  and  others  against 
tbe  Gray  Improvement  Company  to  foreclose 
a  mortgage.  Petition  of  O.  Morris  Bond  and 
another  to  be  allowed  to  intervene  to  main- 
tain exceptions  to  ratification  of  the  sale  was 
denied,  and  they  appeal.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCB,  SCHMUC- 
KER,  JONES,  and  BURKE,  JJ. 

Morris  A.  Soper,  for  appellants.  Richard 
Bernard,  for  appellees. 

BRISCOE,  J.  The  questions  in  this  case 
arise  upon  exceptions  to  the  sale  of  certain 
mortgaged  premises  situate  in  Baltimore 
City,  under  a  decree  of  court  The  appellee 
the  Gray  Improvement  Oompany  of  Baltimore 
City  is  a  corporation,  duly  incorporated  un- 
der the  laws  of  the  state  and  on  the  8th  of 
April,  1897,  executed  a  mortgage  upon  10 
acres  of  unimproved  land,  situate  near  Druid 
Hill  Park,  Baltimore,  to  secure  the  payment 
of  the  sum  of  $54,000,  authorized  by  a  resolu- 
tion of  its  board  of  directors  to  be  borrow- 
ed from  Letltia  E.  Hanna  and  others, 
mortgagees.  T^ls  mortgage  being  In  default, 
a  decree  for  the  sale  of  the  property,  was 
passed  on  the  23d  of  May,  1904,  by  the  circuit 
court  of  Baltimore  City,  and  Mr.  Richard 
Bernard,  a  member  of  the  Baltimore  bar, 
was  appointed  trustee  to  make  tbe  sale. 
The  property  was  advertised  for  sale  in  ac- 
cordance with  tbe  terms  of  the  decree,  and 
was  sold  on  the  20th  day  of  June,  1904,  to 
John  Waters  of  Baltimore  county,  for  the 
sum  of  $76,500.  It  appears  from  the  report 
of  the  trustee,  that  "the  lot  of  ground  is 
composed  of  parte  of  three  tracts,  which  are 
together  embraced  in  one  description,"  and 
contains  10  acres  of  land  more  or  less.  The 
trustee  first  offered  the  property  In  four 
separate  parcels,  but  the  amount  aggregat- 
ing only  $24,500  from  a  sale  in  that  manner, 
it  was  afterwards  offered  as  an  entirety, 
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and  tbns  sold  to  tbe  purchaser.  Subsequent- 
ly, on  tbe  letb  of  July,  1904^  tbe  appellants, 
wbo  are  minority  stockbolders  of  tbe  mort- 
gagor corporation  filed  exceptions  to  tbe  rati- 
fication of  the  sale,  asking  that  tbe  sale  as 
thus  made,  be  vacated  and  set  aside. 

Tbe  grounds  relied  upon  and  briefly  stated, 
are  substantially  these:  (1)  That  tbe  prop- 
erty was  insufficiently  advertised;  (2)  that 
tbe  trustee  improperly  advertised  tbe  proper- 
ty to  be  sold  "as  an  entirety":  (3)  that  the 
price  was  grossly  inadequate;  (4)  that  the 
property  should  have  been  sold  as  building 
lots;  (5)  that  tbe  trustee  sold  more  of  said 
property  than  was  abaolutely  necessary  for 
tbe  satisfaction  of  tbe  mortgage  debt  and 
proper  exi>enses  of  the  sale.  On  the  27tb  of 
January,  1905,  the  appellees,  the  mortgagees, 
filed  a  motion  to  overrule  and  dismiss  tbe  ex- 
ceptions to  tbe  sale,  because  the  exceptants 
are  minority  stockbolders,  owning  only  one- 
eighth  of  tbe  capital  stock  of  tbe  corpora- 
tion, and  have  no  standing  to  attack  tbe  sale 
as  made  by  the  trustee.  It  further  appears 
that  on  tbe  28tb  of  January  tbe  appellants, 
two  of  the  stockholders  of  the  mortgagor 
company,  petitioned  the  court  to  Intervene 
as  party  defendants  and  maintain  their  ex- 
ceptions, averring  that  tbe  president  of  tbe 
company  bad  refused  to  take  such  action 
as  would  protect  the  Interests  of  the  stock- 
holders. Tbe  appellees,  mortgagees,  demur- 
red to  this  petition,  and  the  mortgagor  com- 
pany filed  an  answer  thereto.  The  answer 
states  "that  all  tbe  stockholders  except  the 
appellants  believe  that  tbe  trustee,  who,  be- 
sides representing  the  mortgagee,  reiH-esents 
about  three-eighths  of  tbe  capital  stock  of 
tbe  company,  did  all  in  bis  power  to  realize 
the  best  price,  and  that  his  conduct  met 
tbe  approval  of  seven-eighths  of  the  stock- 
holders of  the  company;  that  the  petitioners 
are  tbe  holders  of  the  remaining  one-eighth, 
and  are  largely  interested  In  the  contlg;uons 
vacant  land,  which  has  been  for  some  time 
on  the  market;  that  their  eltort  to  control 
the  management  of  the  company  is  unjust. 
Inequitable,  and  vexatious,  and  the  majority 
of  tbe  stockbolders  are  acting  for  tbe  interest 
of  the  company.  Tbe  case  was  heard  on  tbe 
petition,  answer,  and  the  demurrer,  and  from 
a  decree  sustaining  the  demurrer,  refusing 
the  application  to  be  made  parties,  overrnling 
the  exceptions  and  ratifying  tbe  sale,  an  ap- 
peal   has    been   taken. 

Tbe  principal  question  in  dispute,  and  the 
one  upon  which  tbe  decision  of  the'  case  must 
turn,  Is  whether  tbe  appellants,  who  are 
minority  stockholders  of  the  mortgagor  cor- 
poration, have  presented  such  a  case  as  gives 
them  a  standing  in  court,  to  defend  apart 
from  tbe  corporation  itself,  a  contest  at  liti- 
gation involving  tbe  corporate  rights  and 
duties  of  the  company.  Tbe  law  Involving 
tbe  rights  of  individual  or  minority  stock- 
bolders to  sue  or  defend  independent  of  the 
corporation  itself,  has  been  firmly  establish- 
ed by  adjudications  of  both  the  federal  and 


state  courts.  In  Shaw  v.  Davis  et  al.,  78  Md. 
316,  28  Atl.  619,  23  L.  R.  A.  294,  Judge  Mc- 
Sherry,  in  speaking  for  this  court,  said: 
"It  may  be  stated,  as  the  result  of  all  tbe 
authorities,  that  whenever  any  action  of  ei- 
ther directors  or  sto<^holder8  is  relied  on  in  a 
suit  by  a  minority  stockholder  for  tbe  purpose 
of  invoking  the  Interposition  of  a  court  of 
equity,  if  tbe  act  complained  of  be  neither 
ultra  vires,  fraudulent  nor  illegal,  the  court 
will  refuse  Its  intervention,  because  power- 
less to  grant  It,  and  will  leave  all  such  mat- 
ters to  be  disposed  of  by  the  majority  of 
tbe  stockholders  In  such  manner  as  their  In- 
terest may  dictate,  and  their  action  will  be 
binding  on  all,  whether  approved  of  by  tbe 
minority  or  not"  And  Mr.  Justice  Mill», 
in  Hawes  ▼.  Oakland,  104  U.  S.  450,  26  L. 
Ed.  827,  said:  "While  tbe  cases  admit 
the  right  of  a  stockholder  to  sue  In  cases 
where  tbe  cori)oratlon  is  tbe  proper  party 
to  bring  the  suit,  they  limit  this  right  to 
cases  where  tbe  directors  are  guilty  of  a 
fraud  or  a  breach  of  trust,  or  are  proceed- 
ing ultra  vires."  And  it  will  be  found  that 
the  English  cases  are  to  tbe  same  eCTect 

It  is  needless,  then,  for  us  to  prolong  this 
opinion  by  a  further  citation  from  decided 
cases,  or  to  enlarge  upon  the  obvious  and 
manifest  reason  for  the  rule.  Tbe  case 
at  bar  presents  no  fact  that  would  invoke 
the  Jurisdiction  of  the  court,  under  the  well- 
settled  rule  of  law  above  stated.  '  Accwding 
to  the  record,  the  appellants  wbo  own  one- 
eighth  of  tbe  capital  stock  of  tbe  company 
are  tbe  only  stockholders  who  desire  the 
sale  vacated.  It  is  further  shown  that  all 
of  the  stockholders  of  the  company  were 
present, '  or  were  represented  at  the  sale 
made  by  the  trustee,  and  are  satisfied  with 
tbe  mode  and  manner  of  the  sale.  In  tbe 
answer  of  tbe  company,  it  is  stated  "that 
all  the  stockbolders  except  the  appellants 
believe  that  tbe  trustee  wbo,  besides  repre- 
senting the  mortgagee,  represents  about  three- 
eighths  of  the  capital  stock  of  the  company, 
did  all  in  bis  pown*  to  realize  the  best  price 
possible,  and  his  conduct  met  the  approval 
of  the  company  backed  up  by  seven-eighths 
of  its  stockbolders." 

We  find  nothing  under  the  facts  of  tbe  case 
that  would  Justify  a  reversal  of  the  order 
appealed  from,   and  it   will  be  affirmed. 

Order  affirmed,  with  costs. 


BRYAN  et  al.  v.  DOUDS  et  al. 

(Supreme  Court  of  Pmnsylvania.    Jan.  2,  1906.) 

Fra-dos,   Statute  or  —  Aqbeemcitt  as  to 
Lano. 

A  parol  aereement  to  buy  lands  at  ex- 
ecution sale  ana  resell  them,  and,  after  deduct- 
ing the  purchase  price  and  expenses,  pay  over 
the  balance  to  defendant  in  execution.  Is  not  en- 
forceable, because  within  the  statute  of  franda. 

Appeal    from    Orphana'    Oourt,    Beaver 
County. 
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Bill  by  Henry  ▲.  Bryan  and  Aaron  Boone 
Btyan  against  Oliver  A.  Donds  and  others. 
From  a  decree  dismissing  tbe  bill,  plaintiffs 
appeal.    Affirmed. 

The  tollowing  Is  the  opinion  of  ttie  court 

"The  bin  alleged  that  the  defendant  enter- 
ed Into  an  agreement  with  the  plaintiffs  to 
purchase  the  lands  of  plaintiffs  at  sherUTs 
mle,  and  pay  off  certain  judgments  and  mort- 
gages against  the  same,  and  hold  the  said 
lands  for  the  plaintiffs  until  the  same  could 
be  sold,  at  which  time  he  was  to  pay  him- 
self whatever  moneys  he  had  advanced  for 
the  purpose  aforesaid,  and  to  pay  the  bal- 
ance to  the  plaintiffs.  The  plaintiffs  further 
alleged  that  the  lands  were  sold  by  the  de- 
fendant for  $22,000;  that  this  Is  very  large- 
ly In  excess  of  the  amount  advanced  by  him 
In  the  purchase  of  the  judgments  and  mort- 
gages against  the  same,  and  the  costs  In- 
curred by  sherlfTs  sale  thereof;  that  the 
mortgage  of  $10,000,  payable  July  1,  1905. 
with  B  per  cent,  from  William  J.  Mellon  and 
others.  Is  part  of  the  purchase  money  of  a 
part  of  the  lands.  The  plaintiffs  pray  that 
a  preliminary  Injunction  be  Issued  against 
Oliver  A.  Douds  to  restrain  him  from  In  any 
way  assigning  or  transferring  the  said  mort- 
gage to  any  one  else  than  the  said  plaintiffs, 
and  restraining  the  defendants  from  paying 
the  said  mortgage  or  any  sum  becoming  due 
thereon  to  Oliver  A.  Douds,  until  this  matter 
l8  finally  adjusted  and  an  accounting  by 
Oliver  A,  Douds  to  plalnttfls  for  such  sums 
of  money  as  he  has  received  from  the  sales 
of  said  real  estate  over  and  above  his  ad- 
vancements and  expenses  therein;  and  that 
be  be  required  to  assign  to  plaintiffs  so  much 
of  said  mortgage  as  shall  be  found  upon 
bearing  Is  due  under  the  terms  of  the  agree- 
ment aforesaid.  To  this  bill  the  defendants 
demurred,  and  alleged  that  the  contract  men- 
tioned in  the  bill  was  void,  for  the  reason 
that  the  bill  does  not  show  that  tbe  same 
was  manifested  by  writing,  and  signed  by 
the  defendant  Oliver  A.  Douds ;  and  that  the 
bill  does  not  allege  such  facts  as  show  a  re- 
sulting trust  In  favor  of  the  plaintiffs,  for 
the  reason  that  no  fraud  In  obtaining  the 
title  Is  shown,  or  that  the  plaintiffs  paid  or 
furnished  any  part  of  the  purchase  money 
or  the  consideration  of  the  lands,  or  any  of 
them  mentioned  in  the  bill  of  complaint  when 
the  title  thereto  was  acquired  by  the  said 
Oliver  A.  Douds. 

"The  substance  of  plaintiff's  bill  Is  found 
In  the  fourth  paragraph,  In  this  language: 
The  said  Oliver  A.  Douds  undertook  and 
agreed,  being  a  cousin  of  your-  orators,  to 
buy  in  said  lands  at  a  sheriff's  sale  which 
would  be  made  thereof,  and  bold  the  said 
lands  for  your  orators  until  the  same  could 
be  sold,  at  which  time  he  would  pay  to  him- 
self whatevpr  moneys  he  had  advanced  for 
tbe  purpose  aforesaid,  and  to  pay  tbe  bal- 
ance to  your  orators.'  It  is  not  alleged  In 
the  bill  that  the  contract  was  reduced  to 


writing  and  signed  by  Oliver  A.  Douds.  The 
Supreme  Court,  In  interpreting  the  act  of 
1868  in  Bamet  v.  Dougherty,  32  Pa.  371, 
saldr  The  plain  meaning  of  this  enactment 
Is  that  a  trust  In  land  can  now  be  proved  in 
no  other  way  than  by  writing.  The  proviso. 
Indeed,  excepts  from  its  operation  resulting 
trusts,  such  as  the  law  implies.  A  result- 
ing trust,  however,  is  raised  only  from  fraud 
In  obtaining  the  titie,  or  from  payment  of 
the  purchase  money  when  the  titie  is  ac- 
quired. Payment  of  the  purchase  money  sub- 
sequenUy  Is  not  sufficient  to  raise  a  legal 
Implication  of  a  trust,  as  all  the  authorities 
show.'  In  Kellum  v.  Smith,  83  Pa.  158,  the 
Supreme  Court  said:  'When  the  purchaser 
at  a  sheriff's  sale  promises  to  hold  for  the 
debtor,  and  afterwards  refuses  to  comply 
with  his  engagement,  the  fraud.  If  any,  is 
not  at  the  sale,  not  In  the  promise,  but  in 
its  subsequent  breach.  That  Is  too  late.  It 
Is  abundantly  settled  that  equity  will  not 
decree  such  a  purchaser  to  be  a  trustee,  un- 
less there  is  something  more  in  the  trans- 
action than  the  mere  violation  of  a  parol 
agreement'  In  unmistakable  language,  in 
the  case  of  Phillips  v.  Hull,  101  Pa.  567,  the 
Supreme  Court  says:  The  plaintiff  owned 
and  was  interested  in  judgments  against 
the  defendant  in  error  aggregating  about 
$11,000.  The  latter  seeks  to  recover  on  a 
parol  agreement  made  with  the  plaintiff  In 
error,  by  which  he  was  to  sell  tbe  land  at 
sherlflPs  sale,  buy  It  and  hold  It  until  a 
private  sale  thereof  could  be  made,  and  af- 
ter the  amount  due  to  him  was  paid,  the 
defendant  In  error  was  to  have  the  residue. 
The  latter  was  to  advance  nothing,  to  pay 
nothing.  Without  his  assent  the  plaintiff 
could  have  sold.  The  defendant  made  no 
agreement  that  he  would  afterwards  pur- 
chase the  land  at  any  price.  If  this  were 
the  whole  case,  It  is  very  clear  the  defend- 
ant in  error  could  not  recover.  As  the  pur- 
chase was  made  and  the  money  paid  by  the 
same  person,  a  refusal  to  fulfill  the  agree- 
ment is  no  more  than  the  violation  of  a 
parol  agreement,  and  equity  will  not  decree 
the  purchaser  to  be  a  trustee.'  In  the  case 
of  Dollar  Savings  Bank  v.  Bennett,  76  Pa. 
402,  the  Supreme  Court  also  said:  'It  Is 
essential  to  maintain  this  action  that  the 
promise  or  undertaking  of  the  defendant 
should  be  founded  upon  a  sufficient  legal 
consideration — either  some  benefit  to  tbe 
promisor  or  some  injury  to  the  promisee. 
Nothing  Is  clearer  In  principle  or  better 
settled  by  authority  than  that  a  mere  naked 
verbal  agreement  by  a  purchaser  at  a  sher- 
iff's sale,  with  his  own  money,  that  he  will 
hold  the  premises  in  trust  for  the  defendant, 
neither  vests  any  equitable  estate  in  the  de- 
fendant under  the  statute  which  prohibits 
parol  declarations  of  trust,  so  that  no  claim 
to  the  money  could  exist  to  him  under  the 
common  count,  nor  does  It  give  any  ground 
for  an  action,  being  a  mere  nudum  pactum. 
The  mortgagees  had  a  legal  right  to  proceed 
on  their  Judgment  bond  and  to  become  the 
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purchasers  at  the  sale,  If  they  were  the 
highest  and  the  beet  bidders.' 

■"l%ere  is  no  allegation  In  this  bill  that 
there  was  any  fraud  practiced  by  the  defend- 
ant at  any  time,  except  in  withholding  the 
residue  after  payment  of  the  amount  ad- 
vanced by  him  and  his  expenses.  He  l>eing 
the  owner  of  the  judgment  of  Margaret  A. 
Holt,  and  also  the  Gaily  mortgage,  purchased 
the  property  at  sheriff's  sale,  the  plaintiffs 
allege,  tmder  this  agreement  to  hold  it  for 
them;  and,  there  being  no  fraud  at  the  time 
the  purchase  was  made  by  the  defendant  of 
the  properties  In  question  at  sheriff's  sale, 
his  agreement  to  liold  the  same  for  them 
until  it  was  sold,  and  give  them  the  residue, 
was  clearly  a  nudum  pactum,  and  the  plain- 
tiffs have  no  grouud  of  action.  In  the  case 
of  McClosKey  v.  McCloskey,  205  Pa.  491, 
55  AtL  180,  the  Supreme  C!ourt  has  further 
said:  'Though  the  trust  is  set  forth  as  an 
express  one,  created  by  parol,  the  applicants 
seek  to  avoid  the  act  of  1856,  on  the  ground 
that  a  trust  has  resulted  to  them  from  the 
fraud  of  the  appellees,  and  is  therefore 
within  the  exception  of  the  act  But  the 
only  misconduct  charged  is  that  the  appel- 
lees now  refuse  to  recognize  the  trust,  and 
that,  notwithstanding  their  promise  to  be 
bound  by  it,  they  now  declare  they  will  not 
regard  it  This  is  not  enough  to  take  the 
case  out  of  the  plain  words  of  the  statute. 
If  no  valid  trust  was  created  In  the  first  in- 
stance by  William  McCloskey,  because  he  did 
not  declare  it  In  writing,  there  are  no  trus- 
tees to  be  bound  by  their  promises,  nor  any 
cestuls  que  trustent  to  be  protected.  The 
statute  of  frauds  would  soon  become  a  dead 
letter,  if  the  mere  broken  promises  of  a 
trustee  under  a  trust  created  by  parol,  who 
had  agreed  to  carry  it  out  should,  without 
more,  t>e  held  sufficient  to  create  a  trust  by 
implication  wltbln  the  exception  of  the  act 
It  is  only  when  a  trustee  refuses  to  perform 
or  recognize  a  trust  that  courts  are  asked 
to  declare  its  existence  as  against  him,  and, 
if  a  trust  which  has  no  legal  existence  under 
the  statute,  can  be  brought  into  being  as 
within  the  exception  simply  because  a  trus- 
tee breaks  bis  promise  to  perform,  no  case 
win  be  without  the  exception.  The  statute 
of  frauds  would  be  worse  than  waste  paper, 
if  a  breach  of  the  promise  created  a  trust 
in  the  promisor,  which  the  contract  itself 
was  Insufficient  to  raise.'  And  now,  Decem- 
ber 5,  1904,  the  demurrer  is  sustained,  and 
the  bill  dismissed  at  the  costs  of  the  plain- 
tiffs." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

William  A.  McConnell,  for  appellants. 
Robert  Ritchie,  R.  S.  Holt  and  David  K. 
Cooper,  for  appellees. 

PER  CURIAM.  Decree  affirmed,  on  the 
opinion  of  the  court  below. 


T.  W.  PHILLIPS  GAS  ft  OIL  CO.  T. 

PITTSBURG  PLATE   GLASS   CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2,  1900.) 

1.  EVIDENOK— Pabol   Evidemce  —  Oontempo- 
BANEOus  Aobeeme:«t. 

Where  a  lessee  attempts  to  use  an  oil  and 
gas  lease  in  direct  violation  of  a  contempo- 
raneous parol  agreement  parol  evidence  ia  ad- 
missible to  establish  the  agreement 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  {  2037.] 

2.  Witnesses— CoBBOBOBATioN—EIviDKNCE  — 

OOMPETENCT. 

Where  testimony  ia  introduced  to  show  a 
contemporaneous  parol  agreement  made  at  tlie 
time  of  the  execution  of  a  lease,  evidence  of 
prior  conversations  and  transactions  is  ad- 
missible in  corroboration. 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  County. 

Action  by  the  T.  W.  Phillips  Gas  &  Oil 
Company  against  the  Pittsburg  Plate  Glass 
Company.  From  a  judgment  for  defend- 
ant plaintiff  appeals.    Affirmed. 

At  the  trial  the  evidence  of  J.  B.  Barker 
was,  inter  alia,  as  follows:  "Q.  When  did 
Mr.  Woll  first  come  to  your  house?  A.  He 
came  there  the  evening  of  March  15,  1904. 
Q.  Who  were  present?  A.  Why,  my  family. 
Q.  What  did  Mr.  Woll  say?  Give  ub  the  to- 
tal conversation  there  as  it  took  place. 
(Plaintiff's  counsel  objects  to  the  question 
because  it  is  not  set  up  in  the  pleadings. 
The  Court:  We  will  hear  the  testimony  and 
decide  It  afterwards.  The  objection  is  over- 
ruled, and  a  bill  of  exceptions  is  sealed  to 
the  plaintiff.)" 

Defendant  offered  the  following:  "B^now 
all  men  by  these  presents,  that  I,  Joseph  B. 
Barker,  grantor  and  lessor  in  a  certain  arti- 
cle of  agreement  entered  into  with  Samuel 
Runyon  of  the  second  part  dated  January 
19,  1900,  covering  all  oil  and  gas  rights  is 
a  certain  tract  of  land  in  Valley  township, 
Armstrong  county,  Pa.,  bounded  on  the  north 
by  James  Schaeffer,  on  the  east  by  D.  J. 
Zimmerman,  on  the  south  by  Charles  Ool- 
well  and  R.  Adams,  and  on  the  west  by 
W.  W.  Egley,  containing  slrty-three  acres. 
more  or  less,  which  agreement  has  since  been 
assigned  to  the  Pittsburg  Plate  Glass  Com- 
pany, and  the  term  of  which  lease  as  pro- 
vided herein,  to  wit:  Three  years  and  as 
much  longer  as  oil  and  gas  is  found  in  pay- 
ing quantities  or  the  rental  Is  paid  thereon, 
do  hereby  agree  to  and  with  the  said  Pitts- 
burg Plate  Glass  Ompany,  assignee  as 
aforesaid,  who  have  heretofore  and  at  the 
present  time  are  paying  the  said  rental,  that 
the  term  of  said  lease  shall  be  fixed  as  of 
twenty  years  from  the  date  of  said  lease, 
and  shall  not  exceed  said  twenty  years,  all 
provisions,  stipulations,  rights  to  surrender, 
rentals,  royalties  and  times  of  payments  to 
continue  as  fixed  in  said  lease.  The  ptirpose 
of  this  agreement  is  to  fix  a  definite  term  to 
said  lease  and  to  provide  for  the  time  of  the 
expiration  of  said  lease  or  agreement,  sab- 
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ject  to  all  rigbts  of  said  lessee  to  surrender 
as  aforesaid.  Witness  my  band  and  seal 
this  8tb  day  of  April,  A.  D.  1904.  J.  B. 
Barker.  [Seal.]  J.  O.  Sbearer."  (PlainUff's 
counsel  object;  it  purporting  to  be  an  ex- 
tension of  tbe  lease  dated  April  18,  1904, 
wben  plaintiff's  lease  Is  dated  Marcb  16, 
1904.  Tbe  Court:  We  will  receive  It  for  the 
present  Tbe  objection  is  overruled,  and  a 
bill  of  exceptions  is  sealed  to  plaintiff.) 

The  testimony  of  B.  J.  Barker  was,  inter 
alia,  as  follows:  "Q.  You  are  a  son  of  J. 
B.  Barker?  A.  Yes,  sir.  Q.  Were  you  at 
home  this  night  Mr.  Woll  called  there?  A. 
Yes,  sir.  Q.  Give  the  jury  the  conversation 
that  occurred  there.  Begin  with  what  Mr. 
Woll  said;  give  the  full  conversation. 
(Plaintiff's  counsel  objects  to  this  as  some- 
thing which  took  place,  not  at  tbe  making 
of  the  lease,  but  before  the  making  of  the 
lease.  Tbe  Court:  We  will  hear  that  con- 
versation.  For  the  present  the  objection  is 
overruled,  and  a  bill  of  exceptions  is  sealed 
to  plaintiff.)  A.  Mr.  Woll  came  there  on 
tbe  evening  of  Marcb  15,  1804,  and  he  want- 
ed to  get  a  lease  for  that  16  acres.  My 
father  told  him  that  he  could  not  lease  it, 
tbat  the  Pittsburg  Plate  Glass  Company  had 
a  lease  on  it  He  asked  blm  then  to  see  the 
lease  with  the  Pittsburg  Plate  Glass  Com- 
pany. I  went  and  got  a  copy  of  that  lease, 
and  I  showed  It  to  him  and  he  read  it" 

The  court  charged  in  part  as  follows: 
"But  if  you  believe  that  in  obtaining  that 
written  lease  Mr.  Woll  perpetrated  a  fraud 
on  Mr.  Barker — ^that  is,  If  he  made  a  con- 
temporaneous parol  agreement  and  on  the 
faith  of  such  agreement  Mr.  Barker  acted, 
and  would  not  bave  acted  unless  it  had  been 
made.  If  by  that  kind  of  a  declaration  on 
tbe  part  of  Mr.  Woll,  and  tbe  agreement  of 
Mr.  Woll,  that  if  the  Pittsburg  Plate  Glass 
Company  would  go  into  possession  of  this 
property  that  then  be  would  return  the 
lease,  Mr.  Barker  was  induced  to  sign  this 
lease— then  Mr.  Woll  had  no  right  to  put  that 
lease  on  record." 

Plaintiff  presented  these  points:  "(2) 
Tbat  tbe  pleadings  In  this  case  on  the  part 
of  the  defendants  are  not  such  as  would 
authorise  them  to  offer  proof  of  a  contem- 
poraneous parol  contract  changing  and  vary- 
ing the  written  contract  under  which  plain- 
tiff claims  title,  nor  is  the  proof  in  the  case 
such  as  would  justify  a  chancellor,  or  justi- 
fy a  jury.  In  setting  aside  or  varying  or 
changing  'the  vnrltten  contract  Answer: 
Refused.  The  facts  are  for  the  jury.  (3) 
Under  all  tbe  pleadings  and  evidence  in  this 
case  the  verdict  of  the  jury  should  be  for 
.  the  plaintiff.  Answer:  Refused,  with  leave 
to  renew  this  question  under  Act  No.  198, 
p.  288.  of  1905." 

Defendant  presented  this  point:  "(2)  If 
the  jury  find  that  the  plaintiff  procured  the 
lease  offered  by  them  under  a  parol  contem- 
poraneous agreement  that  it  would  be  re- 


turned to  Barker  in  case  tbe  defendant 
claimed  the  premises  In  suit  under  its  lease, 
and  tbat  the  defendant  claimed  tbe  premises, 
then  the  refusal  of  the  plaintiff  to  return 
the  lease  and  tbe  attempt  to  use  it  for  tbe 
purpose  of  maintaining  title  is  a  fraud  upon 
the  defendant  and  the  plaintiff  would  not 
be  entitled  to  recover.    Answer:    Affirmed." 

Verdict  and  judgment  for  defendant 
Plaintiff  appealed. 

Argued  before  MITCHBLL,  0.  J.,  and 
FBLU  MESTRBZAT,  POTTBR,  BLKIN, 
and  STEWART,  JJ. 

Clarence  Walker,  J.  W.  Lee,  Eugene  Mack- 
ey,  and  Ross  Reynolds,  for  appellant  Orr 
Buffington,  S.  F.  Bowser,  O.  W.  Gilpin,  and 
Rush  Fulierton,  for  appellees. 

MESTREZAT,  J.  This  Is  an  action  of 
ejectment  to  recover  possession  of  a  tract 
of  land  in  Armstrong  county  for  oil  and 
gas  purposes.  Both  defendants  filed  an  an- 
swer and  abstract  of  title  under  the  act 
of  May  8,  1901  (P.  L.  142).  Tbe  answer  of 
the  defendant  company,  and  in  this  respect 
tbe  answer  of  the  defendant  Birker,  is  sub- 
stantially the  same,  avers.  Inter  alia,  as 
follows :  "That  contemporaneously  with  the 
execution  and  delivery  of  the  alleged  lease 
of  Barker  to  plaintiff's  allied  assignor  and 
as  part  of  the  alleged  contract  T.  W.  Phillips 
Sons  ft  Co.  entered  into  a  parol  contract 
with  said  Barker,  whereby  said  partnership 
accepted  the  said  alleged  lease,  subject  to  tbe 
existence  and  continuance  of  respondent's 
lease,  and  whereby  said  partnership  agreed 
to  at  once  return  said  alleged  lease  to  Barker 
and  cancel  the  same,  and  that  the  same 
should  thereupon  and  ipso  facto  be  and  be- 
come null  and  void  in  the  event  of  the  re- 
spondent claiming  or  continuing  to  claim 
title  under  its  said  lease  or  upon  its  pro- 
ceeding to  operate  the  same  Respondent 
avers  tbat  immediately  thereafter  It  claimed 
exclusive  title  to  tbe  premises  for  oil  and 
gas  purposes  and  Immediately  proceeded  to 
and  did  drill  a  well  producing  natural  gas 
in  paying  quantitieB,  and  that  the  said  firm 
thereupon  violated  said  parol  contract  re- 
fused to  return  said  alleged  lease,  refused 
to  cancel  tbe  same  and  treat  it  as  null  and 
void  as  they  had  obligated  themselves  so  to 
do."  The  correctness  of  this  averment  was 
tbe  issue  in  the  case. 

If  it  was  true,  and  the  jury  so  found,  tbe 
plaintiff  company's  lease  had  no  validity  and 
tbe  company  was  not  entitled  to  the  posses- 
sion of  the  premises  in  controversy.  Wheth- 
er the  plate  glass  company's  lease,  assigned 
to  it  by  Runyon,  was  still  legally  In  force 
and  effective  against  Barker,  was  Immaterial 
in  this  issue.  It  would  be  Important  In  a 
contest  between  that  company  and  Barker 
for  the  possession  of  the  premises,  but  not 
here,  where  the  plaintiff  company  relies  upon 
a  lease  from  Barker  to  sustain  its  right  to 
drill  and  operate  for  oil  and  gas  on  the 
land.    If  Barker  chose  to  continue  tbe  Run- 
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yon  lease,  as  his  receipts  of  the  rentals  con- 
duslvely  show  he  did,  although  it  may,  by 
Its  terms,  have  expired,  he  could  do  so,  and, 
if  the  Phillips  Company  took  a  subsequent 
lease,  which  was,  by  a  contemporaneous 
agreement,  to  be  null  and  void  in  the  event 
of  the  plate  glass  company  "claiming  or 
continuing  to  claim  title  under  its  said  lease 
or  upon  its  proceeding  to  operate  the  same," 
then  the  attempt  of  the  Phillips  Company 
to  assert  the  Talidity  of  its  lease  in  direct 
opposition  to  this  agreement  is  a  fraud  upon 
Barker  which  he  and  those  claiming  under 
him  with  his  consent  may  successfully  resist 
That  the  defendants  could  set  up  as  a 
defense  to  this  action  the  parol  agreement 
made  contemporaneously  with  the  plaintifTs 
written  lease  of  March  16,  1904,  is  clear 
under  all  our  cases.  If  the  plaintitC  company 
refused  to  surrender  the  lease  for  cancella- 
tion, in  violation  of  its  parol  agreement, 
and  asserted  Its.  right  to  the  possession  of 
the  premises  by  virtue  of  the  instrument, 
it  was  a  fraud  upon  Barker,  the  lessor, 
and  an  attempt  to  make  a  fraudulent  use 
of  the  lease..  Parol  evidence  will  be  received 
in  sucb  cases  to  defeat  the  fraud.  In  Rear- 
Ich  V.  Swinehart,  11  Pa.  233,  51  Am.  Dec. 
640,  it  was  held  that  when  an  attempt  is 
made  to  use  a  written  instrument  in  viola- 
tion of  an  agreement  accompanying  its  ex- 
ecution, to  which  attempt  no  moral  guilt 
can  be  imputed,  a  legal  delinquency  attaches 
to  the  attempted  abuse  of  the  writing,  suffi- 
cient to  subject  it  to  the  Influence  of  oral 
evidence.  The  case  of  Davidson  v.  Young, 
167  Pa.  265,  81  Atl.  557,  was  an  issue  be- 
tween the  obligee  and  obligor  of  a  bond 
In  which  a  contemporaneous  parol  agreement 
was  set  up  as  a  defense.  It  was  there  held 
that  the  trial  court  committed  no  error  in 
charging  the  Jury  that  if  the  parties  entered 
into  that  arrangement,  although  there  was 
no  fraud,  accident,  or  mistake,  and  the  obli- 
gee afterwards  undertook  to  use  the  bond 
for  a  purpose  that  was  not  contemplated, 
and  contrary  to  the  agreement  of  the  parties 
at  the  time  the  bond  was  executed,  the  obligor 
would  be  entitled  to  recover,  for  such  use 
of  the  bond  would  be  a  fraud.  In  Honesdale 
Glass  Co.  V.  Storms,  125  Pa.  268,  17  Atl. 
847,  Mr.  Justice  Green,  delivering  the  opin- 
ion of  the  court,  says  (page  278  of  125  Pa., 
page  348  of  17  Atl.) :  "In  that  aspect  of 
the. case  [setting  up  a  written  contract  in 
violation  of  a  parol  promise]  it  comes  within 
the  very  numerous  decisions  of  this  court 
which  hold  substantially  that  when  the  exe- 
cution of  an  instrument  has  been  obtained 
by  means  of  a  fraud,  or  where  tl>ere  has 
been  an  attempt  to  make  a  fraudulent  use 
of  the  instrument,  in  violation  of  a  promise 
or  agreement  made  at  the  time  the  instru- 
ment was  signed  and  without  which  it  would 
not  have  been  executed,  parol  evidence  may 
be  given  to  prove  the  fraud,  though  It  con- 
tradict the  written  instrument."  Many  de- 
cisions of  this  court  are  cited  in  the  opinion 
to  sustain  the  principle. 


The  assignments  alleging  error  in  admit- 
ting the  testimony  of  certain  witnesses  can- 
not be  sustained.  The  testimony  was  not  re- 
ceived for  the  purpose  of  ^tablishlng  an 
agreement  prior  to  the  date  of  the  execution 
of  the  Phillips  lease,  but  as  corroborative 
of  the  testimony  adduced  to  show  the  parol 
agreement  between  the  parties  made  contem- 
poraneously with  the  written  lease.  For 
this  purpose  it  was  competent  Rinesmlth  v. 
Peoples'  Freight  Railway  Company,  90  Pa. 
262;  Pyroleum  Appliance  Co.  v.  Williams- 
port  Hardware,  etc.,  Co.,  169  Pa.  440,  32 
Atl.  458;  Hinchcltflre  v.  Eoontz  (Ind.)  28 
N.  B.  271,  16  Am.  St  Rep.  403. 

The  Judgment  is  affirmed. 


SILVER  et  al.  v.  BUSH  et  al. 
(Supreme  Court  of  PennsylTania.    Jan.  2,  1906.) 
Mines    and    Minebals— CoNVSTAifCES— Rbs- 

EBVATION    OF   MlNEaAI.S. 

A  deed  granted  certain  parcels  of  land,  to- 
gether with  all  the  hereditaments  and  appurte- 
nances thereunto  belonging  and  all  the  interest 
of  the  parties  of  the  first  part.  The  habendom 
clause  stated  that  said  land  was  conveyed  to 
the  second  parties,  "except  the  mineral  under- 
lying the  same  and  a  right  of  way  to  and  froBi 
said  mineral,  which  the  first  parties  reserved." 
Held,  that  the  mineral  In  the  deed  did  not 
include  natural  gas,  and  that  the  grantee  under 
the  deed  took  the  same. 

Appeal  from  Court  of  (Common  Pleas, 
Armstrong  Ciounty. 

Action  by  Mary  Silver  and  others  against 
n.  G.  Bush  and  the  Pittsburg  Plate  Glass 
Company.  From  an  order  refusing  to  take 
off  the  nonsuit,  plaintiffs  appeal.    Affirmed. 

At  the  trial  it  appeared  that  Stephen  A 
Forrester  conveyed  to  Ulysses  G.  Bush 
a  certain  tract  of  land  in  South  Buffalo 
township,  Armstrong  county,  containing  45 
acres  and  17  perches,  to  have  and  to  bold 
the  same,  "except  the  mineral  underlying 
the  same  and  the  right  of  way  to  and  from 
said  mineral,  which  the  said  parties  reserve." 
The  plaintiffs  are  the  successors  in  title  to 
Stephen  A.  Forrester,  and  under  the  above- 
quoted  reservation  claimed  the  right  to  take 
the  natural  gas  from  under  the  land  of  the 
defendants.  The  defendants  are  the  grantee 
in  said  deed  and  those  claiming  under  lUm, 
and  deny  that  under  the  above  reservation 
natural  gas  is  excepted.  The  court  refused 
plaintiffs'  offer  to  prove  that  natural  gas  was 
being  drilled  for  in  the  surrounding  territory 
at  and  prior  to  the  date  of  the  deed.  The 
court  entered  a  compulsory  nonsuit  wUch 
It  subsequently  refused  to  take  off. 

Argued  before  MITCHELL.  C.  J.,  and 
FELL,  MESTRBZAT,  POTIflajR,  ELKIN,  and 
STEWART,    JJ. 

W.  J.  Christy  and  James  H.  McCain,  for 
appellants.  Orr  Bufflngton,  O.  W.  Gilpin, 
and  Rush  Fullerton,  for  appellees. 

MITCHELL,  C.  J.  The  conveyances  to  the 
defendants  were  of  certain  "pieces  or  parcels 
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of  land,    *    *    *    together    with    all    and 
singular    the   ImproTementa,    ways,    waters, 
water   courses,   rights,    liberties,   privileges, 
hereditaments  and  appurtenances  whatsoever 
thereunto  belonging,  or  in  any  wise  apper- 
-  talnlng,  and  the  reversions  and  remainders, 
rents,  Issnes  and  profits  thereof,  and  all  the 
estate,  right,  title,  Interest,  property,  claim 
and  demand  whatsoever,  of  the  said  parties 
of  the  first  part,"  and  the  habendum  In  each 
deed  Is  "to  have  and  to  hold  the  said  piece 
or  parcel  of  land  except  the  mineral  under- 
lying the  same,  and  the  right  of  way  to 
and  from  said  mineral,  which  the  first  par- 
ties reserve."    It  is  argued  that  the  grantees 
took  only  an  estate  in  the  surface  for  agri- 
cultural and  other  strictly  surface  purposes, 
and  that  all  minerals  of  every  kind  underly- 
ing the  surface  were  excepted  from  the  grant 
But  it  is  manifest  that  no  such  narrow  con- 
struction can  be  sustained.    The   grant  is 
of  the  land,  and  the  additional  words  used 
are  of  the  most  comprehensive   character, 
including  all   estates,   interests,   and  rights 
in  the  land.    Nothing  wliatever  would  have 
been  left  in  the  grantors,  were  it  not  for  the 
reservation   in  the  habendum,  and  that  is 
of  "the  minerals  underlying  the  same,  and 
the  right  of  way  to  and  from"  the  same. 
The  reservation  must  be  read  in  its  connec- 
tion, and  cannot  be  given  a  construction  as 
extensive  as  the  grant,  for  thai  it  would  be 
void  for  repugnancy.    Even  in  a  case  where 
the  grant  was  in  terms  only  of  the  surface 
of  the  land,  reserving  "all  coal  and  other 
minerals,"  it  was  held  tliat  the  grantee  took 
the  entire  fee  to  use  for  all  purposes  except 
mining,  or  taking  the  excepted  minerals,  or 
Interfering  with  the  grantor's  reserved  right 
to  do  80.    Hendler  v.  Lehigh  Valley  R.  R. 
Co.,  209  Pa.  256,  58  Atl.  486,  103  Am.   St 
Bep.   1005.  '  This  court  has  had  rather  fre- 
quent occasion  to  consider  the  word  "miner- 
al," and  to  define  Its  meaning  in  different 
connections.    A  number  of  cases  are  dted 
by   appellant  in  which  It  has  been  decided 
that  petroleum  and  natural  gas  are  minerals. 
Of  the  fact  that,  under  the  broad  division 
of  all  matter  into  the  three  classes  of  animal, 
vegetable,  and  mineral,  petroleum  and  gas 
are  minerals,  there  has  never  been  any  room 
for  question,  and  even  under  some  more  re- 
stricted classifications  the  same  result  may 
be  reached.    But,  on  the  other  hand,  it  lias 
also  been  held  that  in  other  connections  they 
are  not  included  under  that  term.    There 
Is  no  discrepancy  in  the  cases.    The  varia- 
tions in  the  scope  of  the  word  arise  from 
the  connection  and  application  in  which  it 
Is  used. 

The  crucial  qnetrtlon  here,  as  in  all  con- 
tracts,  is,  what  was  the  sense  in  which  the 
parties  used  the  word?  Mineral  is  not  per  se 
a  term  of  art  or  of  trade,  but  of  general  lan- 
gxuige,  and  presumably  is  intended  in  the 
ordinary  popular  sense  which  it  bears  among 
English  speaking  people.  It  may  In  any 
particular  case  have  a  different  meaning, 
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more  extensive  or  more  restricted,  but  such 
different  meaning  should  clearly  appear  as 
Intended  by  the  parties.  A  very  recent  dis- 
cussion of  the  subject  was  had  In  Hendler  v. 
Lehigh  Valley  R.  R.  Go.,  209  Fa.  266,  68  Atl. 
486,  108  Am.  St  Rep.  1006,  where  It  was 
shown  that  while  the  word  "mineral"  has  a 
very  broad  meaning,  already  alluded  to,  and 
also  a  more  restricted  scientific  use,  it  has 
also  a  commercial  sense,  in  which  it  Is  most 
commonly  used  in  conveyances  and  leases 
of  land,  and  in  which  it  may  be  presumed 
to  be  used  in  such  instruments.  In  that 
sense  it  may  Include  any  inorganic  jBubstance 
found  in  nature  having  sufiBcient  value  sepa- 
rated from  its  situs  as  part  of  the  earth  to  be 
mined,  quarried,  or  dug  for  its  own  sake  or 
its  own  specific  uses.  But  though  it  may 
include  all  such  substances.  It  does  not  nec- 
essarily do  so.  Appellant  cites  the  case  as 
authority  for  the  view  that  whatever  comes 
within  the  terms  of  that  description  must 
necessarily  be  included  under  the  word  "min- 
eral." But  this  is  an  untenable  Inference. 
That  decision  announced  no  new  principle, 
nor  any  departure  from  the  line' of  previous 
decisions.  As  already  said,  there  Is  no  dis- 
crepancy in  the  cases.  The  cardinal  test  of 
the  meaning  of  any  word  in  any  particular 
case  is  the  intent  of  the  parties  using  it,  and 
all  that  Hendler  v.  R.  R.  Go.  did  was  to 
apply  that  test  to  the  word  "mineral"  in  the 
deeds  on  which  the  case  turned.  The  sub- 
stance there  in  question  was  sand,  and  it 
was  shown  that  it  might  or  might  not  be 
within  tlie  definition  of  mineral  In  the  com- 
mercial sense,  according  to  the  circum- 
stances and  the  intent  of  the  parties. 

In  the  present  case  the  question  arises  in 
respect  to  natural  gas;  the  plaintiff  claiming 
that  it  was  included  in  the  reservation  of 
"the  mineral  underlying"  the  land  conveyed. 
Certainly  such  gas  is  a  mineral  in  the  broad- 
est sense  of  the  term,  but  no  evidence  was 
given  or  offered  to  show  that  the  parties 
so  understood  or  Intended  the  word  "min- 
eral," or  even  that  it  had  acquired  a  usage 
in  conveyancing  which  would  Include  gas. 
In  Dunham  v.  Barkpatrlck,  101  Pa.  38,  47 
Am.  Rep.  686,  it  was  expressly  held  that 
petroleum  was  not  included  in  a  reservation 
of  "all  minerals";  the  court  saying:  "In 
popular  estimation  petroleum  is  not  regarded 
as  a  mineral  substance,  and  can  only  be 
so  classified  in  the  most  general  or  scientific 
sense.  How,  then,  did  the  parties  to  the 
contract  think  and  write?  As  scientists,  or 
as  business  men,  using  the  language  and 
governed  by  the  ideas  of  everyday  life?"  It 
was  held,  therefore,  that  petroleum  was  not 
within  the  intent  of  the  parties  in  reserving 
the  minerals.  And,  a  fortiori,  natural  gas 
would  not  be  so  included.  This  decision 
was  part  of  the  law  of  the  state  when  the 
deeds  in  question  were  made,  and  to  some  ex- 
tent at  least,  as  was  said  by  the  learned 
Judge  below,  it  had  become  a  rule  of  prop- 
erty on  which  many  titles  in  Western  Penn- 
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eylrania  rested.  To  take  any  case  out  of  ita 
operation  the  evidence  should  be  clear  and 
conTlncing  that  the  parties  used  the  words 
in  a  different  sense.  The  only  effort  of  the 
appellants  in  that  direction  was  apparently 
based  on  the  view  of  Hendler  v.  B.  R.  Co., 
already  referred  to,  that  any  substance  mined 
or  extracted  from  the  land  for  its  own  sake 
Is  necessarily  Included  in  the  word  "mineral." 
Under  this  view  offers  were  made  to  show 
that  at  the  date  of  the  deeds  the  land  in  that 
vicinity  was  already  being  developed  for 
natural  gas,  which  was  known  as  a  market- 
able commodity.  These  offers,  however,  even 
if  proved,  were  not  evidence  that  the  parties 
used  the  term  "mineral"  in  the  sense  con- 
tended for.  They  could  only  be  ground  for 
inference  that  the  parties  might  have  so 
intended,  while,  on  the  other  hand,  the  offers 
themselves  Implied  that  the  Including  of 
gas  under  the  term  "mineral"  would  be  a 
new  use  of  the  term,  and  the  inference 
would  be  strong  that,  if  the  parUes  intended 
to  include  gas,  they  would  have  said  so  ex- 
pressly. The  offers,  therefore,  were  properly 
excluded. 
Judgment  affirmed. 


SMITH  ▼.  HIBBS  et  aL 
(Supreme  Court  of  Pennsylvania.  Jan.  2, 1900.) 
QuiBTiNO  TiTtE — Right  to  Sub— JtrDOMENT. 
Where,  under  a  contract  based  on  a  valu- 
able consideration  passing  to  the  owner  of  land, 
a  person  enters  into  possession  tliereof,  the  con- 
•  tract  providing  tJiat  the  owner  shall  will  it  to 
the  occupant,  and  the  owner  conveys  tlie  land 
to  another  for  life,  with  remainder  over  to  other 
parties  on  his  death,  the  occupant  may  bring 
proceedings  to  miiet  title  under  Act  June  10, 
1893  (P.  L.  415),  and  may  obtain  judgment 
against  both  the  life  tenant  and  the  remainder- 
man, if  they  are  made  parties  to  the  proceed- 
ing, which  judgment  will  bar  l>otb  parties  and 
vest  a  good  title  in  the  occupant. 

Appeal  from  Court  of  Common  Pleas, 
Greene  County. 

Action  by  William  D.  Smith  against  George 
L.  Hibbs  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MEJSTRBZAT,  POTTER, 
HLKIN,  and  STEWART,  JJ, 

Thomas  S.  Crago,  for  appellants.  J.  B. 
Donley  and  D.  S.  Walton,  for  appellee. 

STEWART,  J.  This  is  an  action  for  the 
purchase  money  of  real  estate.  The  defense 
set  up  Is  that  the  title  tendered  Is  not  market- 
able. The  following  facts  appear  in  the  case 
stated,  and  they  are  all  that  need  be  repeated 
here:  The  appellee,  William  D.  Smith,  being 
In  possession,  and  claiming  to  be  the  owner, 
of  the  tract  of  land  which  is  the  subject  of 
the  contract  of  purchase.  In  September,  1903, 
began  a  proceeding  under  the  act  of  June 
10,  1893  (P.  L.  415).  to  quiet  his  title  to  this 
-land,  in  which  proceeding  the  grantees,  in  a 
recorded  deed  of  conveyance  for  the  same 


premises  from  David  Shoyer,  tmder  date  of 
November  4,  1897,  were  made  respondenta. 
Smith's  claim  of  ownership  of  the  land  wai 
as  follows:  David  Shoyer,  Smith's  grand- 
father, in  1884  had  agreed  with  Smith  that, 
if  the  latter  would  abandon  bis  trade  and 
live  with  and  care  for  Shoyer  and  his  wife, 
he  (Shoyer)  would  buy  a  farm  on  which  they 
would  live  together,  and,  "when  Shoyer  and 
bis  wife  were  gone  or  deceased,"  the  farm 
should  belong  to  Smith,  Shoyer  to  make  a 
will  devising  said  farm  to  Smith  in  fulfill- 
ment of  the  contract  Pursuant  to  this 
agreement  Shoyer  bought  this  tract  of  land, 
the  parties  named  moved  thereon,  and  con- 
tinued to  reside  there  together  until  the 
j  death  of  Shoyer's  wife  in  September,  1897. 
Shoyer,  according  to  his  agreement,  on  March 
16, 1887,  executed  a  will  devising  the  farm  to 
Smith.  Shortly  after  he  went  to  reside  with 
bis  son,  George,  and,  while  there,  on  Novefn- 
I  ber  4,  1897,  he  executed  and  delivered  a  con- 
'  veyance  of  this  same  land  "to  his  son,  George 

B.  Shoyer,  for  life,  and  at  his  death  to  Ills 
wife,  Elizabeth  Shoyer,  if  she  survive  him, 
and  remain  his  widow,  to  her  for  life,  and  at 
her  death  or  upon  remarriage,  then  the  re- 
version and  remainder  to  the  use  of  Edward 

C.  Shoyer  and  John  Shoyer,  children  of  the 
said  George  B.  Shoyer  and  Elizabeth  Shoyer, 
in  equal  shares,  in  fee  simple,  to  them,  their 
heirs  and  assigns  forever,"  which  conveyance 
was  recorded  on  November  26,  1897,  In  the 
recorder's  office  of  Greene  county.    Pursuant 

i  to  tlie  prayer  in  Smith's  petition  a  rule  was 
I  granted  on  the  grantees  tmder  said  convey- 
:  ance  to  answer  said  petition  within  20  days 
'  from  service  of  the  rule;  and  said  parties, 
I  to  wit,  George  B.  Shoyer,  Elizabeth  Shoyer, 
:  Edward  C.  Shoyer,  and  John  Shoyer,  were 
j  duly  served  with  said  rule,  and  with  notice 
I  to  appear  and  answer  at  a  day  named  in  the 
i  notice.    There  was   no   appearance   to  this 
I  rule,  and  Smith,  on  April  18,  1904,  prayed 
!  the  court  to  award  an  issue  to  determine  the 
title  to  said  tract  of  land,  and  on  the  same 
day  an  issue  was  awarded  as  prayed  tor,  tte 
said  George   B.   Shoyer,   Elizabeth   Sboyer, 
Edward  C.  Shoyer  and  John  Shoyer  being 
made  the  plaintiffs,  and  William  D.  Smitii 
defendant,  in  the  action,  which  was  the  same 
day  entered  as  an  action  of  ejectment  In  tiie 
court  of  common  pleas  of  Greene  connty  to 
No.    134,    May    term,    1904,    The    plalntltb 
entered  no  appearance  in  said  action,  and  no 
answer  was  filed  by  them  or  either  of  them. 
On  November  22,  1904,  the  case  was  called, 
the  jury  sworn,  and  verdict  rendered  tot 
the  defendant   for   the   premises   described. 
Judgment  was  duly  entered  on  the  verdict 
on  December  6,  1904,  and  no  appeal  has  been 
taken  therefrom.    Title  to  the  land  in  ques- 
tion is  admitted  In  David  Shoy»,  subject  to 
the  equities  of  the  said  William  D.  Smith; 
and  it  Is  admitted  that  William  D.  Smith 
fully  complied  with  ail  the  terms  of  his  con- 
tract with  the  said  David  Shoyer. 

The  question  here  presented,  and  the  only 
one,  is,  does  the  verdict  obtialned  by  WllUut 
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D.  Smith,  In  the  lasne  to  No.  134,  May  term, 
1904,  in  common  pleas  of  Gr^ne  county,  con- 
clude the  plaintlfls  therein,  the  grantees 
named  in  the  deed  from  David  Shoyer,  under 
date  of  Noveml>er  4,  1897,  from  asserting 
their  title  to  the  land  under  said  deed? 
No  reason  is  suggested,  and  none  is  apparent, 
why  It  should  not  have  this  etCect  We  do 
not  understand  that  its  conclusiveness  upon 
George  Shoyer,  the  present  ilfe  tenant,  is 
questioned,  since,  were  his  title  good,  his 
right  of  possession  would  follow,  and  he  could 
maintain  ejectment  to  enforce  it  The  sug- 
gestion is  made  that  inasmuch  as  the  other 
parties  defendant  in  the  Issue  were  remain- 
dermen, and  not  In  position  to  assert  their 
title  as  against  the  party  In  irassesslon,  the 
ease  might  be  dlfTerent  as  to  them.  This 
suggestion  springs  from  the  supposed  analogy 
between  the  proceedings  contemplated  by  the 
act  of  June  10,  1893  (P.  L.  415),  and  an 
equitable  ejectment  action.  True,  in  IJlIom 
V.  Hughes,  204  Pa.  306,  54  Atl.  28,  It  is  said, 
referring  to  this  act  to  quiet  title,  that  the 
act  expressly  assimilates  the  proceeding  to 
an  equitable  ejectment;  but  it  does  not  re- 
sult from  this,  ttiat  the  scope  and  purposes 
of  the  act  are  to  be  narrowed  by  the  appli- 
cation of  the  principles  and  rules  which  gov- 
ern in  ejectments.  Indeed,  In  the  case  Just 
cited  it  is  expressly  said  that  the  act  does 
not  give  a  new  right  enforcible  only  in  the 
prescribed  way,  but  merely  a  new  remedy 
for  a  right  always  existing,  to  defend  title 
and  possession.  It  is  futher  held  that  the 
old  remedies  were  not  done  away  with  by 
the  act,  but  that  the  remedy  provided  was 
added  for  stlU  greater  convenience  in  certain 
cases  to  which  It  could  be  applied.  The  pur- 
pose of  the  act,  as  expressed  in  the  enact- 
ment, is  to  quiet  title.  Before  its  passage 
the  remedy.  In  such  cases,  was  by  bill  in 
equity,  and  that  a  court  of  equity  had  Juris- 
diction to  give  the  same  relief  that  is  con- 
templated by  the  act  cannot  be  questioned. 
In  Stewart's  Appeal,  78  Pa.  88,  discussing 
the  rule  In  equity  tn  such  matters.  Chief 
Justice  Sharswood  says:  "The  best  expres- 
sion of  the  mle,  it  seems  to  me,  is  to  be  foxmd 
In  the  opinion  of  the  Supreme  Court  of  Mas- 
sachusetts, in  Martin  v.  Graves,  6  Allen, 
(Mass.)  eOl,  by  Merrick,  J.:  'Whenever  a 
deed  or  other  Instrument  exists,  which  may 
be  vexatlously  or  injuriously  used  against  a 
party  after  the  evidence  to  Impeach  or  in- 
▼alldate  it  is  lost,  or  which  may  throw  a 
cloud  or  suspicion  over  Ills  title  or  Interest, 
and  he  cannot  Immediately  protect  or  main- 
tain his  right  by  any  course  of  proceedings 
at  law,  a  court  of  equity  will  afford  relief 
by  directing  the  instrument  to  be  delivered 
up  and  canceled,  or  by  making  any  other 
decree  which  Justice  or  the  rights  of  the 
parties  may  require.'"  The  equitable  pro- 
ceeding was  available,  not  to  quiet  posses- 
alon,  but  title;  and  it  was  never  suggested 


that  such  remedy  could  be  employed  only  as 
against  those  having  a  right  of  entry.  It 
was  directed  against  the  adverse  title  by 
whomsoever  asserted,  and  its  object  was  to 
remove  such  title  in  some  manner  appropriate 
to  the  end  sought 

While,  as  remarked  in  UUom  v.  Hughes, 
204  Pa.  305,  54  Atl.  23,  equity  thus  came  to 
the  aid  of  the  party  in  possession,  who  was 
ttureatened  by  an  adverse  title,  the  assistance 
was  limited  and  not  always  adequate.  Here 
we  find  as  well  the  occasion  for,  and  pur- 
pose of,  the  act  of  1893.  In  Delaware  ft 
Hudson  Canal  Company  v.  Genet  189  Pa. 
343,  82  AtL  659,  both  were  considered,  and 
it  is  there  said  of  the  act:  "It  was  Intended 
to  give  a  party  in  possession  the  right  and 
opportunity  to  institute  a  proceeding  to  test 
bis  title  as  against  an  adverse  claimant  At 
common  law  the  adversariy  might  lie  by  con- 
cealed or  quiet,  and  choose  his  own  time  for 
the  contest  subject  only  to  the  risk  that  the 
statute  of  limitations  might  shut  him  out. 
The  party  in  possession  could  do  nothing  but 
await  the  attack.  Equity  came  to  his  aid 
by  "bills  to  perpetuate  testimony,  to  quiet 
title,  etc.,  but  this  assistance  was  limited 
and  not  always  adequate.  In  this  state  the 
act  of  May  21,  1881  (P.  L.  24),  gave  the  par^ 
ty  in  possession  the  further  right  as  against 
an  adversary  who  had  once  asserted  his  claim 
in  an  ejectment  to  rule  him  to  bring  his  fur- 
ther action  or  be  barred.  The  party  tn  pos- 
session is  DO  longer  bound  to  await  the  at-> 
tack,  but  may  act  on  the  offensive  and  bring 
on  the  battle  at  once."  The  general  words 
employed  in  the  act  indicate  a  purpose  to 
provide  a  remedy  for  the  speedy  settlement 
and  determination  of  all  cases  where  the 
right  of  any  person  in  possession  of  lands 
"shall  be  disputed  or  denied  by  any  person 
or  persons  aforesaid."  Just  what  restriction. 
If  any,  can  be  derived  from  the  use  of  the 
word  "aforesaid,"  Is  not  apparent;  but  It  Is 
very  certain  that  nothing  that  precedes  It 
In  the  text  gives  any  warrant  for  the  re- 
striction here  suggested.  Accepting  the  pur- 
pose of  the  act  to  be  what  this  court,  in 
every  case  in  which  it  has  been  considered, 
has  held  it  to  be,  the  word  "aforesaid"  as 
it  occurs,  can  only  be  considered  surplusage, 
and  nothing  more.  If,  then,  In  the  issue 
tried,  the  court  had  Jurisdiction  of  the  par- 
ties— and  upon  the  facts,  as  they  appear  in 
the  case  stated,  we  are  of  opinion  that  it 
had — it  necessarily  results  that  the  parties 
who  were  plaintiffs  therein  and  defeated  are 
concluded  with  respect  to  the  claim  in  that 
issue  adjudicated,  since  the  act  provides  that 
"the  verdict  of  the  Jury  in  such  issue  shall 
have  the  same  force  and  effect  upon  the  right 
and  title,  and  right  of  possession  of  the  re- 
spective parties  in  and  to  the  said  land  as 
a  verdict  in  ejectment  upon  an  equitable 
title." 

Judgment  affirmed. 
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COVER  ▼.  HOFFMAN. 

(Supreme  Court  of  PennsyWania.    Jan.  2, 
190&) 

1.  Tbiait— Rbbebvkd  Qitestiorb. 

In  order  that  a  question  of  law  maj  be 
reserved  at  the  trial,  the  qneation  reserved  must 
be  one  of  law  purely,  unmixed  with  any  ques- 
tion of  fact,  it  must  be  one  that  rules  the  case 
■o  completely  that  its  decision  will  warrant 
a  binding  Instruction,  and  it  must  be  clearly 
stated,  and  the  facta  under  wliich  it  arises 
must  be  admitted  by  the  record  or  found  by 
the  Jury;  otherwise,  the  reservation  will  b* 
incunibly  bad. 

2.  Appxai/— Rksbbved    QuEarioii— NECBssirr 

or   BXOKFTIOKS. 

A   judgment   entered    in    pursuance   of   a 
question   of  law   improperly   reserved   will   be 
reversed,    whether    an    exception    was    taken 
thereto  or  not 
8.  Tbiai/— RnaKBVXD  Points. 

A  reserved  question,  presented  by  points 
for  a  charge  asking  for  binding  instructions  be- 
cause plaintiff  was  not  entitled  to  a  verdict, 
and  because  a  particular  fact  bad  not  beem 
established  by  a  preponderance  of  the  testi- 
mony, fails  to  present  a  pure  question  of  law 
eontrolling  the  decision  of  the  case,  and  la  in- 
cnrably  bad. 

4.  OoRTBACTB— Bbeaoh— BFirxor— Remkdt. 

Plaintiff  sold  defendant  the  real  estate 
and  stock  of  goods  of  a  store,  receiving  a  judg- 
ment note  in  part  payment.  At  the  time  at 
the  sale  be  agreed  in  writing  that  at  the  end 
of  three  years  he  would  ptirdiase  the  reel 
estate  and  stock  of  goods  then  on  hand  on 
the  same  terms  and  conditions  as  those  on 
which  he  had  sold  the  same  in  case  defendant 
then  desired  to  sell.  Defendant  at  the  proper 
time  gave  due  notice  of  bis  desire  to  sell  and 
tendered  a  deed  for  the  real  estate  which 
plaintiff  refused  to  accept.  Held  that,  notwith- 
standing his  noncompliance  with  the  agreement, 
plaintiff  was  entitled  to  recover  on  the  judg- 
ment note;  defendant  being  entitled  merely  to 
set  off  the  damages  which  he  had  sustained  by 
reason  of  plaintiff's  breach  of  agreement 

Appeal   from   Court  of   Common   Pleaa, 
Bomerset  County. 
Action  by  J.  M.  Cover,  to  tbe  dse  of  B. 

5.  Fleck,  against  Sarab  J.  Hoffman,  admin- 
iBtratrlx  of  Jacob  Hoffman,  deceased.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Bereraed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  MESTREZAT,  POTTER,  BLKIN, 
and  STEWART,  JJ. 

W.  H.  KoontE  and  X  O.  Ogle,  for  appel- 
lant W.  H.  Rnppel  and  A.  H.  Coffrotb,  for 
appellee. 

FELL,  J.  The  rules  relating  to  tbe  reser- 
vation of  questions  of  law  at  tbe  trial  have 
been  so  fully  considered  In  the  recent  cases  of 
Fisher  v.  Scharadln,  186  Pa.  566,  40  Atl.  1091, 
and  Casey  v.  Paving  Co.,  198  Pa.  848,  47  AtL 
1128,  that  a  discussion  of  them  is  needless. 
Tbeyare:  (1)  Tbe  question  reserved  must  be 
one  of  law  purely,  unmixed  with  any  question 
of  fact  (2)  It  must  be  one  that  rules  tbe 
case  so  completely  tbat  its  decision  will  war- 
rant a  binding  Instruction.  (8)  Tbe  question 
must  be  clearly  stated  and  the  facts  upon 
wblcb  It  arises  must  be  admitted  on  the  rec- 
ord or  found  by  tbe  Jury.    A  reservation  tbat 


violates  any  of  these  rules  Is  Incurably  bad. 
and  a  judgment  entered  in  pursuance  of  It 
will  be  reversed,  whetber  an  exception  baa 
been  taken  or  not  Tbe  question  reserved  at 
the  trial  In  this  case  was  raised  by  points 
for  charge  presented  by  tbe  defendant,  one 
of  which  asked  for  binding  Instructions  be- 
cause on  all  tbe  evidence  the  plaintiff  was 
not  entitled  to  a  verdict,  and  another  be- 
cause a  particular  fact  bad  not  been  estab- 
lished by  a  preponderance  of  the  testimony. 
No  one  of  these  points  presented  a  pure  ques- 
tion of  law,  arising  from  undisputed  or  ad- 
mitted facts  and  controlling  tbe  decision  of 
tbe  case.  The  reservation  was  bad  and  the 
Judgment  must  be  reversed. 

Since  tbe  case  goes  back  for  trial,  we  now 
express  our  opinion  on  the  nuiln  question  In- 
volved, whether  the  failure  of  tbe  plaintiff 
to  comply  with  his  agreement  to  purchase 
the  real  estate  sold  to  the  defendant  and 
the  stock  of  gooda  In  bis  possession  would 
preclude  him  from  recovering  any  part  of 
the  consideration  named  In  the  note.  The 
issue  was  to  determine  what  was  doe  on  a 
confessed  Judgment  which  bad  been  opened 
without  terms.  The  plaintiff  owned  and  con- 
ducted a  country  store.  He  was  elected  to 
a  county  office  for  the  term  of  three  years, 
and  sold  tbe  defendant  the  real  estate  for 
$3,000  and  tbe  stock  of  goods  and  fixtures  at 
a  price  to  be  determined  by  an  appraise- 
ment, and  he  received  a  judgmmt  note  in 
part  payment  At  the  same  time  be  agreed 
In  writing  that  at  tbe  end  of  three  years, 
if  the  defendant  at  that  time  desired  to  sell, 
he  would  purchase  the  real  estate  and  the 
stock  of  goods  the  defendant  then  might 
have  In  band  on  tbe  same  terms  and  cmadi- 
tions  on  which  be  had  sold.  The  defendant 
agreed  that  he  would  keep  up  the  stock  of 
goods,  and,  in  the  event  of  a  sale  to  the 
plaintiff,  that  he  would  pay  a  reasonable 
rental  for  the  real  estate  for  the  time  he  had 
occupied  it  The  defendant  gave  due  notice 
of  bis  desire  to  sell,  as  provided  by  the  agree- 
ment, and  tendered  a  deed  for  the  real  es- 
tate. Tbe  plaintiff  failed  to  purchase,  and 
the  defendant's  heirs  afterwards  sold  tbe 
real  estate  at  private  sale  for  $1,500.  If 
it  should  be  established  to  the  satisfaction 
Of  a  Jury  that  the  plaintifTs  failure  to  comply 
with  bis  agreement  was  without  adequate 
reason,  he  Is  not  thereby  precluded  from  re- 
covering anything  on  the  Judgment  Tbe 
defendant's  obligation  was,  not  to  pay  tbe 
purchase  money  If  be  elected  to  retain  tbe 
store,  but  to  pay  in  any  event  and  at  fixed 
times.  The  plalntlflTs  obligation  was,  not 
to  take  back  what  he  had  sold  at  the  option 
of  tbe  defendant  and  in  discharge  of  his 
debt,  but  to  repurchase  the  real  estate  and 
to  purchase  a  stodc  of  goods  which  was  not 
then  in  existence,  but  might  be  on  hand  at 
the  end  of  three  years.  If  by  reason  of  the 
plaintifTs  breach  of  tbe  agreement  the  de- 
fendant has  sustained  damages,  he  may  s^ 
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off  bl8  loss  against  any  balance  dne  on  the 
judgment.  The  case  is  one  In  which  it  will 
be  dlfflcnlt  to  work  ont  the  equities  of  the 
parties  by  a  Jnry  trial,  and  It  will  be  well  If 
tbey  act  on  the  snggestlon  of  the  learned 
trial  Jodge  and  agree  upon  a  form  of  refer- 
ence by  which  their  respective  rights  can  be 
better  determined. 

The  Judgment  is  reversed,  with  a  venire 
facias  de  novo. 


BICHBAUM  V.  8AMPLB. 

(Sapreme  Ooort  of  Pennsylvania.    Jan.  S; 
1906.) 

1.  OoBPOBATioHB  —  Stock  —  Baue  —  Pixdoe 
— Rbdkuptioii. 

Where  plaintiff  assigns  certain  bank  stock 
«n  an  acreement  that  the  stock  shonld  be  trana- 
lerred  back  to  him  on  payment  of  certain 
aton«f  advanced,  with  a  right  to  redeem  the 
stock  at  any  time  by  such  payment,  the  owner, 
whether  sadi  transaction  was  considered  as  a 
pledge  or  as  a  sale  with  .an  option,  bad  a 
right  to  redeem  on  proper  tender. 

2.  Specwio  Pebiobkahob— Cohtraot  as  to 

Pkbsomaltt. 

Where  the  owner  of  stock  sells  it  with  an 
option  to  reparchaae  it,  or  pledges  it,  he  may 
sue  for  a  retransfer  to  himself,  where  the 
stock  was  not  purchasable  in  the  market,  had 
BO  ascertainable  market  value,  and  it  had  a 
peculiar  value  to  pbltftlff,  greater  than  the 
market  price  at  the  time  of  transfer. 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Bill  by  William  W.  Elchbamn  against  La- 
ther H.  Sample.  Decree  for  complainant, 
and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTEB, 
BLKIN,  and  STEWART,  JJ. 

Aaron  L.  Hazen  and  Richard  V.  Dana,  for 
appellant  James  A.  Gardner  and  John  M. 
Gardner,  for  appellee. 

PER  CURIAM.  The  court  below  found  as 
a  fact  that  "about  March  7, 1898,  the  plaintiff 
obtained  from  the  defendant  the  sum  of 
$6,390,  being  the  then  book, value  of  the 
stock,  which  money  was  paid  over  to  the  Citi- 
zens' National  Bank  to  apply  on  its  indebt- 
edness, and  thereupon  the  said  stock  certifi- 
cates were  released  by  said  bank  and  were 
by  the  plaintiff  transferred,  assigned,  and  set 
over  in  blank  to  the  defendant,  upon  an 
agreement  then  and  there  made,  as  a  con- 
sideration for  said  transfer,  that  the  said 
stock  certificates  should  and  would  be  re- 
transferred  back  and  returned  to  the  plaintiff 
upon  payment  by  the  latter  of  the  said  $6,390 
with  6  per  cent  Interest  thereon,  less  the 
dividends  received  by  the  said  defendant 
on  said  stock  during  the  time  he  held  the 
same,  with  right  in  the  plaintiff  to  redeem 
the  said  stock  at  any  time  he  could  raise 
moneys  sufficient  to  pay  the  loan." 

The  court  regarded  the  transaction  as  a 
pledge  of  the  stock  for  a  loan  by  defendant 
to  plaintiff,  and  this  Is  probably  the  correct 
Tiew  of  what  tlie  parties  Intended,  though  no 


agreement  of  plaintiff  to  ipay  is  specifically 
found,  and  some  doubt  therefore  might  have 
arisen  as  to  his  obligation  for  the  balance 
of  the  debt  had  the  stock  been  sold  without 
bringing  enough  to  pay  the  advance  In  full. 
But  this  question  is  not  material,  as  the 
transaction,  if  not  a  pledge  of  collateral  for 
a  debt  was  clearly  a  conditional  sale  of  the 
stock,  1.  e.,  a  sale  with  an  option  In  the 
vendor  to  repurchase  on  specified  terms. 
The  fact  that  the  time  was  left  indefinite  was 
not  fatal.  In  either  view  of  the  transaction, 
the  defendant,  whether  pledgee  or  vendee, 
could  bring  it  to  a  close  by  notice  to  pay  or 
redeem  In  a  reasonable  time  or  be  barred. 
Bltgreaves  t.  Farmers',  etc.,  Bank,  49  Pa. 
359,  quoting  2  Kent's  Com.  *682. 

The  court  also  found  as  facts  that  the 
stock  of  the  Citizens'  National  Bank  is  limit- 
ed in  amount;  that  60  shares,  or  any  part 
thereof,  are  not  purchasable  in  the  market; 
that  they  have  no  quoted  or  ascertainable 
market  value;  and  that  plaintiff  held  th«n 
as  an  Investment  having  a  peculiar  value  to 
him,  greater  than  the  market  price  at  the 
time  of  the  transfer.  Under  these  circum- 
stances the  jurisdiction  of  equity  to  enforce 
a  retransfer  is  well  settled.  Goodwin  Co.'s 
Appeal.  117  Pa.  514.  534.  535,  12  Atl.  736,  2 
Am.  St  pep.  690:  Northern  Central  Ry.  Ca 
T.  Walworth,  193  Pa.  207,  44  Atl.  268,  74 
Am.  St  Rep.  683. 

Decree  affirmed. 


In  re  MATTHEW. 
(Supreme  Court  of  Pennsylvania.    Jan.  2,  lM6w) 

1.  IWTOXIOATIWO  LiQUOBS  —  LlOEHSK  BOHD  — 
SUFriUlBHCT. 

Where  a  petition  is  filed  for  a  liquor  license 
and  a  bond  regular  in  all  respects,  except  that 
the  space  left  for  the  names  of  the  proposed 
sureties  is  not  filled  In,  is  attached,  the  defect 
is  not  substantial,  and  will  not  defeat  the  appli- 
cation. 

2,  Sakb— Petition— AuERDUENT. 

Where  an  application  is  filed  for  a  liquor 
license,  and  the  bond  is  defective,  in  that  the 
space  for  the  names  of  the  proposed  sureties  is 
not  filled  in,  an  amendment  allowing  their  in- 
sertion is  improper,  as  it  would  introduce  into 
the  petition  facts  other  than  those  stated  therein 
when  the  petition  was  verified. 

Mestrezat  and  Potter,  JJ.,  dissenting. 

Appeal  from  Superior  Court 

In  re  Benjamin  H.  Matthew's  license. 
From  a  Judgment  reversing  an  order  refus- 
ing a  liquor  license  on  the  application  of 
Benjamin  H.  Matthew,  an  appeal  is  taken. 
Affirmed. 

The  petition,  certificate,  and  bond  filed  in 
the  court  of  quarter  sessions  were  as  follows; 

"This  petition  respectfully  represents  that 
your  petitioner  is  a  citlun  of  the  United 
States,  of  good  moral  character  and  temperate 
habits,  and  desires  to  keep  a  hotel,  inn,  or  tav- 
ern, and  prays  your  honorable  court  to  grant 
him  a  license  under  the  laws  of  this  common- 
wealth, to  sell  liquors  in  quantities  not  ex- 
ceeding one  quart    Your  petitioner  further 
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represents:  (1)  That  his  name  Is  Benjamin 
H.  Matthew,  and  that  his  present  residence 
is  Rockwood  borough,  Somerset  county,  Penn- 
sylyania,  and  that  he  has  resided  there  for 
more  than  one  year  last  past  (2)  The  partic- 
nlar  place  for  which  license  la  deelred  is  the 
'Haines  House'  situate  on  the  southeast  cor- 
ner at  the  Intersection  of  Main  and  Market 
streets,  Bockwood  borough,  Somerset  county, 
Pennsylvania.  (3)  That  your  petitioner  was 
bom  In  Hazleton,  Preston  county.  West  Vir- 
ginia, A.  D.  1881.  (4)  The  names  of  the  own- 
ers of  the  premises  where  said  business  Is  to 
be  conducted  are  Fred  W.  Bleaecker  and  3.  A. 
Berkey.  (5)  That  the  place  to  be  licensed  is 
necessary  for  the  accommodation  of  the  pub- 
lic, and  is  suitable,'  as  well  as  necessary,  for 
the  entertainment  of  strangers  and  travelers. 
That  he  has  for  their  exclusive  use  at  least 
twenty-three  bedrooms  and  twenty-three  beds. 
(6)  Tliat  your  petitioner  Is  not  In  any  manner 
interested  In  the  profits  of  the  business  con- 
ducted at  any  other  place  in  said  county, 
where  any  of  said  liquors  are  sold  or  kept 
for  sale.  (7)  That  your  petitioner  is  the  only 
person  In  any  manner  i)ecunlarlly  Interested 
in  the  business  so  asked  to  be  licensed,  and 
that  no  other  person  shall  be  in  any  manner 
pecuniarily  Interested  therein  during  the  con- 
tinuance of  said  license.  (8)  Tour  petitioner 
has  not  had  a  license  for  the  sale  of  Uqaor 
in  this  commonwealth  revoked  during  any 
portion  of  the  year  preceding  this  applica- 
tion. (9)  The  names  of  the  persons  who 
will  be  bis  sureties  on  the  bond  which  Is  by 

law  required  are  (1) ,  <^) ,  who 

are  reputable  freeholders  of  Somerset  county, 
Pennsylvania,  where  the  said  Uquors  are  to 
be  sold;  and  your  applicant  farther  sets 
forth  that  each  of  the  said  sureties  Is  a  bona 
flde  owner  of  real  estate  in  the  said  county, 
worth  over  and  above  all  encumbrances,  the 
sum  of  $2,000,  and  that  it  would  sell  for  that 
much  at  public  sale,  and  that  neither  of  said 
sureties  ia  engaged  in  the  manufacture  of 
vinous,  spirltnous,  malt,  or  brewed  liquors. 

"Benjamin  H.  Matthew,  Petitioner. 

"State  of  Pennsylvania,  County  of  Somer- 
set— ss.: 

"Before  me,  a  Justice  of  the  peace,  personal- 
ly came  Benjamin  H.  Matthew,  aforesaid,  and 

being  duly according  to  law,  saitb  that 

the  statements  in  the  foregoing  petition  are 
true.  B.  H.  Matthew. 

"AfHrmed  and  subscribed  before  me,  this 
16th  day  of  January,  A.  D.  1906. 

"David  Glldner,  J.  p; 

"My  commission  expires  first  Monday  of 
May,  1806." 

Certificate  in  snpport  of  petition: 
"We,  tlie  nndersigned,  reputable  qaallfled 
electors  of  the  borough  of  Rockwood,  county 
of  Somerset,  State  of  Penn'a,  hereby  certify 
that  we  liave  been  acquainted  with  the  fore- 
going petitioner  for  license,  viz.:  Benjamin  H. 
Matthew,  that  we  have  good  reason  to  believe 


that  each  and  all  statements  In  the  foregoing 
petition  are  true,  and  therefore  pray  tliat  the 
prayer  of  said  petitioner  may  be  granted  and 
that  the  license  prayed  for  may  issne." 
Signed  by  12  citizens. 

Bond: 

"Know  all  men  by  these  presents,  that  we. 
Benjamin  H.  Matthew,  principal,  and  (1)  H. 
S.  Swamer,  (2)  .A.  0.  Sterner,  sureties,  are 
held  and  firmly  bound  unto  the  commonwealth 
of  Pennsylvania,  In  the  penal  sum  of  two 
thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said 
commonwealth,  her  certain  attorney  or  as- 
signs, to  which  payment  well  and  truly  to  be 
made,  we  and  each  of  us,  do  bind  ourselves, 
and  each  of  us,  our  and  eacb  of  our 
heirs,  executors  and  administrators,  firmly  by 
these  presents.  Sealed  with  our  seals,  and 
dated  the  14th  day  of  January,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fiva  Now  the  condition  of  this  obligation  is 
such  that  if  the  above  bounden  Benjamin  H. 

Matthew,  principal,  and  (1) (2) 

shall  faithfully  observe  all  the  laws  of  the 
commonwealth  of  Pennsylvania  relating  to 
the  selling  or  furnishing  of  vinous,  splritaouit, 
malt,  or  brewed  liquors,  or  any  admixture 
thereof,  and  shall  pay  all  damages  which  may 
be  recovered  in  any  action  which  may  be  In- 
stituted against  us  under  the  provlslooa  of 
any  act  of  assembly,  and  shall  pay  all  costs, 
fines  and  penalties  which  may  be  Imposed  up- 
on OS  under  any  Indictment  for  violating  the 
act  of  May  18,  1887,  and  supplements,  en- 
titled 'An  act  to  restrain  and  regulate  the 
sale  of  vinous,  and  spirituous,  malt  or  brew- 
ed liquors,  or  any  admixture  thereof,'  or  any 
other  act  of  assembly  relating  to  selling  or 
furnishing  liquors  as  aforesaid,  then  this  ob- 
ligation shall  be  void  and  of  no  effect,  or  else 
shall  be  and  remain  in  full  force  and  vlrtufc 
And  further,  we  do  by  these  presents  em- 
power the  district  attorney  of  Somerset  cotm- 
ty  or  any  other  attorney  of  any  court  of 
record  of  the  commonwealth  of  Pennsylvania, 
to  appear  for  us  therein  and  confess  judgment 
against  us  for  the  said  penal  sum,  with  costs 
of  suit  and  release  of  all  errors,  and  do  here- 
by waive  the  right  of  inquisition  on  real 
estate,  and  all  laws  exempting  real  or  personal 
property  from  levy  and  sale  on  execution. 
"B.  H.  Matthew.  [SeaL] 
"H.  S.  Swarner.  [SeaL] 
"A.  C.  Sterner.  [SeaL] 
"Sealed  and  delivered  in  the  presence  of 
David  Glldner." 

"State  of  Pennsylvania,  County  of  Somer- 
set—ss.: 

"Before  me,  a  justice  of  the  peace,  person- 
ally came  H.  S.  Swarner,  one  of  the  sureties 
on  the  foregoing  bond,  who  being  duly  qual- 
ified according  to  law,  deposes  and  says  that 
he  is  the  bona  flde  owner  of  real  estate  in  tlie 
said  county,  worth  over  and  above  all  &i- 
cumbrances  the  sum  of  two  thousand  dollars 
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and  that  It  wonid  sell  for  that  amoont  at 
public  sale.  H.  S.  Swarner. 

"Affirmed  and  subscribed  before  me  this 
14tb  day  of  January,  1905. 

"David  Oildner,  J.  P. 

"State  of  Pennsylvania,  Ck>unty  of  Somer- 
set—as.: 

"Before  me,  a  Justice  of  the  peace,  person- 
ally came  A.  0.  Sterner,  one  of  the  sureties 
on  the  foregoing  bond,  who,  being  duly  qual- 
ified according  to  law,  deposes  and  says  that 
he  is  the  bona  fide  owner  of  real  estate  in  the 
said  county,  worth  over  and  above  all  en- 
cumbrances the  sum  of  two  thousand  dol- 
lars, and  that  it  would  sell  for  that  amoimt 
at  public  sale.  A.  C.  Sterner. 

"Affirmed  and  subscribed  before  me  this 
14th  day  of  January,  190S. 

"David  GUdner,  J.  P." 

Argued  before  MITCHELI<,  G.  J.,  and 
FKhU  MESTRBZAT,  POTTER,  BLKIN. 
and  STEWART,  JJ. 

W.  H.  Ruppel,  A.  H.  Coffroth,  and  J.  C. 
Lowry,  for  appellant  J.  A.  Iterkey,  for  ap- 
pellee. 

STEWART,  J.  In  refusing  the  amend- 
ment asked  for,  the  court  below  was  entirely 
right,  but  for  another  and  quite  different 
reason  than  that  given  in  the  opinion  filed 
by  tlie  presiding  Judge.  Conceding  the  pow- 
er of  the  court  to  allow  a  proper  and  ade- 
quate amendment,  under  the  facts  present- 
ed, the  amendment  proposed  fell  short  of 
these  conditions.  What  was  asked  for  was 
leave  to  amend  by  inserting  in  the  original 
petition  the  names  of  the  sureties  who  were 
expected  to  Join  in  the  required  bond.  The 
inadequacy  of  the  offer  is  apparent,  when  It 
is  considered  that,  being  made,  the  averment 
that  each  of  the  sureties  "is  a  bona  fide  own- 
er of  real  estate  in  said  county,  worth  over 
and  above  all  incumbrances  the  sum  of 
$2,000,  that  It  would  sell  for  that  much  at 
public  sale,  and  that  the  applicant  is  not 
engaged  in  the  manufacture  of  vinous,  spirit- 
uous, malt  or  brewed  liquors,"  would  stand 
unverifled  by  the  affidavit  of  petitioner,  since, 
-while  this  statement  appeared  in  the  original 
petition,  the  names  of  the  sureties  not  being 
given.  It  was  without  meaning  and  had  no 
place  in  the  Jurat  of  the  applicant  Not  only 
BO,  but  for  like  reason,  the  certificate  of  the 
12  reputable,  qualified  electors  "that  they 
have  reason  to  believe  that  each  and  all  the 
statements  contained  in  the  petition  are 
true,"  would  be  lacking  as  well;  no  such 
statement  of  fact  appearing  In  the  petition 
when  they  certified  thereto.  The  effect  of 
the  proposed  amendment  being  to  introduce 
in  the  petition  other  facts  than  those  stated 
therein,  when  the  Jurat  and  certificate  were 
made,  the  Impropriety  of  allowing  such 
change  need  not  be  discussed. 

The  case  turns  on  whether  any  amendment 
was  necessary;  or,  in  other  words,  whether 
the  application  as  made  was  sufficient    In 


his  opinion  filed  the  learned  Judge  says: 
"We  would  permit  this  amendment  and  grant 
the  license,  if  we  believed  we  had  the  power 
to  do  so."  His  conclusion  that  he  had  not 
the  power  rests  entirely  upon  the  omission 
of  the  names  of  the  sureties  from  the  peti- 
tion, notwithstanding  the  fact  that  the  ap- 
plicant, in  the  Judgment  of  the  court  had 
complied  with  every  requirement  of  the  law, 
with  the  single  exception  referred  to.  The 
language  of  the  court  admits  of  no  other 
meaning.  The  applicant  then  had  satisfied 
the  court  and  in  the  way  pointed  out  by  the 
statute,  that  he  was  free  from  all  legal  dis- 
ability in  this  connection,  tliat  the  place  to 
be  licensed  was  necessary  for  the  accommo- 
dation of  the  public,  and  that  the  sureties 
on  his  bond  were  sufficient  The  inquiry 
here  is,  did  the  omission  of  the  names  of 
the  sureties  from  the  petition  in  any  way 
defeat  or  interfere  with  the  purpose  of  the 
statute?  If  it  did,  such  omission  would  nec- 
essarily be  fatal  to  the  proceeding.  The 
purpose  of  the  several  requirements  aa  to 
what  shall  appear  in  the  petition  for  a  li- 
cense to  sell  Intoxicating  liquors  is  not  the 
same  as  to  each.  Some  are  manifestly  in- 
tended to  acquaint  the  public  with  certain 
facts  with  respect  to  the  pending  application 
in  advance  of  the  hearing.  The  publication 
of  these  is  required  to  be  made  in  two  news- 
papers, to  be  designated  by  the  court  The 
fact  that  publication  of  the  names  of  the 
sureties  Is  not  required  suggests  that  the 
chief,  if  not  the  only,  purpose  in  requiring 
the  names  of  the  sureties  to  appear  in  the 
petition,  was  to  aid  the  court  in  finally 
passing  upon  the  adequacy  of  the  bond  that 
is  necessary  In  all  cases,  since  it  Is  expressly 
provided  that  the  license  shall  not  issue  until 
the  applicant  shall  have  executed  a  bond 
In  the  penal  sum  of  $2,000,  with  two  suffi- 
cient sureties  to  be  approved  by  the  court 
With  the  names  of  the  sureties  appearing, 
and  their  sufficiency  attested  by  the  oath 
of  the  applicant,  and  the  certificate  of  the 
required  number  of  reputable  electors,  in 
the  absence  of  anything  to  excite  doubt  or 
suspicion  or  contest,  the  court  ordinarily 
can  feel  satisfied  in  approving  the  boud 
without  inquiring  further.  The  importance 
of  such  requirement  In  aid  of  the  court  will 
be  readily  understood  by  those  whose  duty 
it  is  to  pass  upon  such  questions.  If  it  be 
said  that  the  sufficiency  of  the  bond  being 
proper  matter  for  exception,  as  much  as 
any  other  fact  set  out  in  the  petition,  that 
the  requirement  in  this  particular  can  be 
none  the  less  for  public  Information,  the  an- 
swer is,  it  may  be,  but  that  information  was 
not  to  be  gained  by  publication,  but  by  In- 
spection of  the  papers  filed.  The  law  must 
so  contemplate,  otherwise,  it  would  have  re- 
quired publication  of  the  names  of  the  sure- 
ties. Now,  an  Inspection  of  the  papers  filed 
In  this  case  could  not  have  failed  to  dis- 
close the  names  of  the  sureties.  The  bond 
was  filed  with  the  application,  perfected  by 
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the  signatures  of  the  sureties.  Under  such 
circumstances,  how  can  It  be  said  that  any 
essential  requirement  of  the  statute  was 
omitted?  It  results  that  the  omission  of  the 
names  of  the  sureties  from  the  petition,  un- 
der the  peculiar  facts  In  this  case,  was  not  a 
substantial  defect,  and  therefore  ought  not 
to  have  defeated  the  application. 

The  appeal  Is  therefore  dismissed,  and  for 
the  reasons  above  stated  the  order  of  the 
Superior  Court  is  affirmed. 

MESTREZAT,  J.  (dlssentlntd.  It  will  be 
observed  that  the  majority  of  the  court 
agrees  with  the  court  of  quarter  sessions  in 
refusing  the  application  for  an  amendment 
of  the  petition  for  the  license,  and  thereby 
reverses  the  judgment  of  the  Superior  Court 
on  that  question.  This  result  accords  with 
all  the  prior  decisions  of  this  court,  and  of 
the  wellHX>nsldered  cases  of  the  quarter  ses- 
sions throughout  the  state.  This  court,  how- 
ever affirms  the  Judgment  of  the  Superior 
Court  on  the  ground  that  no  amendment  of 
the  petition  was  necessary,  and  that  the  ap- 
plication In  its  incomplete  form  was  suffi- 
cient to  warrant  the  quarter  sessions  in 
granting  the  license.  In  other  words,  the 
majority  of  the  court  holds  that  a  license 
may  be  granted  on  a  petition  which  omits 
the  averment  of  some  of  the  facts  which  the 
statute  declares  it  "shall  contain."  This  po- 
sition of  the  court,  in  my  Judgment,  cannot 
be  sustained,  either  on  principle  or  by  prec- 
edent It  is  at  variance  with  the  settled 
practice  of  every  license  court  of  the  state. 
It  also  violates  that  provision  of  section  13 
of  the  act  of  March  21,  1806  (4  Smith's  Laws, 
p.  332;  1  Purd.  Dig.  77),  which  provides  that 
"in  all  cases  where  *  *  •  anything  is  di- 
rected to  be  done  by  any  act  or  acts  of  as- 
sembly of  this  commonwealth,  the  directions 
of  the  said  acts  shall  be  strictly  pursued." 

The  act  of  May  18,  1887  (P.  L.  108;  1  Purd. 
Dig.  1226),  requires  the  applicant  to  file  a 
petition  and  the  facts  which  It  shall  contain 
are  required  by  section  5  (page  109)  to  be 
set  out  in  10  separate  and  distinct  para- 
graphs. The  section  provides  in  its  ninth 
paragraph,  Inter  alia,  as  follows:  "Said  pe- 
tition shall  contain  •  •  ♦.  Ninth.  The 
names  of  no  less  than  two  reputable  free- 
holders of  the  county  where  the  liquor  Is  to 
be  sold,  who  will  be  his,  her  or  their  sureties 
on  the  bond  which  is  required,  and  a  state- 
ment that  each  of  said  sureties  is  a  bona 
fide  owner  of  real  estate  In  said  county 
worth,  over  and  above  all  incumbrances,  the 
sum  of  two  thousand  dollars,  and  that  It 
would  sell  for  that  much  at  public  sale,  and 
that  be  Is  not  engaged  in  the  manufacture  of 
spirituous,  vinous,  malt  or  brewed  liquors." 
The  petition  presented  to  the  quarter  sessions 
to  obtain  this  license  omitted  to  state  the 
names  of  two  reputable  freeholders  of  the 
county  who  would  become  sureties  on  the 
bond  which  the  licensee  is  required  to  give. 
The  effect  of  this  omission,  as  correctly  held 


by  the  majority  of  the  court,  was  to  leave 
out  of  the  petition  all  the  facts  which  the 
ninth  paragraph  of  section  5  declares  it  shall 
contain.  Ten  days  after  the  day  fixed  by  rule 
of  court  for  the  hearing  of  the  application  the 
applicant  asked  leave  to  amend  his  petition 
"by  writing  therein  in  paragraph  9,  the  names 
of  his  sureties,  to  wit,  H.  S.  Swarner  and  A. 
C.  Sterner."  Tills  was  refused  by  the  quarter 
sessions,  and  its  action  is  approved  by  this 
court  But  this  court  holds  that  the  license 
should  have  been  granted  on  the  petition  as 
It  was  filed,  notwithstanding  it  failed  to  set 
forth  the  facts  required  by  the  ninth  para- 
graph of  section  6  of  the  act  of  1887.  It  will 
be  observed  that  It  Is  the  positive  mandate 
of  the  statute  that  the  names  of  the  bonds- 
men and  the  other  facts  stated  In  paragraph 
9  shall  be  set  forth  In  the  petition.  These 
are  facts  which  the  statute  imperatively  re- 
quires the  applicant  to  include  in  his  peti- 
tion. They  are,  therefore,  Jnrisaictlonal 
tacts,  and  tiielr  omission  from  the  petition 
Is  fatal  to  the  application.  If  an  applicant 
may  neglect  or  refuse  to  Include  In  his  peti- 
tion the  facts  required  by  the  ninth  paragraph 
of  the  fifth  section  of  the  act  he  may  omit 
any  other  facts  which  the  statute  requires  be 
shall  state  in  order  to  confer  authority  on  the 
quarter  sessions  to  grant  the  license.  So  tar 
as  it  aHects  the  question  here  involved.  It  Is 
wholly  Immaterial  what  purpose  actuated  the 
Legislature  In  requiring  the  names  of  the 
bondsmen  and  the  other  facts  mentioned  in 
the  paragraph  to  be  inserted  In  the  petition. 
It  would  not  be  difficult  to  show,  it  necessary, 
that  It  Is  a  wise  provision,  and  tliat  there 
are  abundant  reasons  why  they  should  be  in- 
cluded  in  the  petition.  But  It  is  sufficient  to 
say  that  the  law  which  authorizes  the  court 
to  grant  the  license — and  in  the  absence  of 
a  statutory  provision  no  license  can  be  grant- 
ed in  this  state — requires  the  applicant  to  file 
a  petition,  and  positively  and  unequivocally 
says  that  "said  petition  shall  contain"  the 
facts  set  out  in  paragraph  9  of  section  6  of 
the  act  of  1887. 

I  regard  this  decision  of  the  court  as  most 
unfortunate.  It  strikes  down  the  plain  re- 
quirements of  the  statute  which  the  Legis- 
lature, In  obedience  to  the  sentiment  of  the 
state,  enacted,  as  its  titie  shows,  "to  restrain 
and  regulate  the  sale"  of  Intoxicating  liquors. 
Step  by  step  the  people  of  the  commonwealth, 
through  their  representatives,  have  imposed 
greater  restrictions  upon  the  sale  of  llqnors, 
and  the  settled  policy  of  the  state,  as  shown 
by  the  legislative  enactments  upon  the  sub- 
ject has  ever  been  "to  restrain"  the  liquor 
traffic.  The  present  law  is  the  most  stringent 
legislation  enacted  since  we  became  a  com- 
monwealth. Recognizing  the  unquestioned 
evils  of  intemperance,  and  desiring  to  abate 
them  as  far  as  possible,  the  act  provides  cer- 
tain specific  and  stringent  regulations,  deem- 
ed necessary  to  carry  out  the  pntpose  in  view, 
with  which  the  applicant  must  comply 
before  be  can  be  authorized  by  .the  court  to 
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engage  In  the  traffic.  It  also  imposes  severe 
penalties  upon  those  who  sell  or  furnish  llq- 
nors  contrary  to  its  proTislons.  In  the  face 
of  this  legislation  and  its  obrioua  purpose, 
this  court  by  its  decision  annuls  the  Impera- 
tive command  of  the  statute  and  thereby  de- 
feats  the  clearly  expressed  will  of  the  people 
of  the  commonwealth.  This  is  not  Judicial 
interpretation.  It  is  the  assumption  by  the 
court  of  legislative  authority  which  has  been 
conferred  by  the  Constitution  solely  upon  an- 
other and  co-ordinate  branch  of  the  govern- 
ment It  In  effect  repeals  one  of  the  most 
wholesome  provisions  of  a  statute  ordained 
for  the  purpose  of  regulating  a  traffic  which, 
uncontrolled.  Is  subversive  of  the  morals  of 
the  people  and  endangers  the  peace  and  good 
order  of  the  commonwealth. 

I  would  reverse  the  Judgment  of  the  Supe- 
rior Oourt,  and  affirm  the  order  of  the  court 
of  quarter  sessions  refusing  to  grant  the  li- 
cense. 

POTTER,  J.    I  Join  in  this  dissent 


In  re  REGAN.  In  re  McINTTRE.  In  i« 
TRESSLER.  In  re  KYLE.  In  re  STRAUB. 
In  re  FALKNOR.    In  re  BLOOM. 

(Supreme  Coart  of  Pennsylvania.    Jan.  2, 
1906.) 

Appeal  from  Superior  Court 

In  the  matter  of  the  applications  of  Regan, 
Mclntyre,  Tressler,  Kyle,  Straub,  Falknor, 
and  Bloom  for  Uquor  licenses.  From  a  Judg- 
ment of  the  Superior  Court  reversing  an  or- 
der refusing  a  Uquor  license,  appeals  were 
taken.    Affirmed. 

STEWART,  J.  In  the  appeal  to  the  Su- 
perior Court  It  was  argued  by  counsel  that 
the  same  Judgment  should  be  here  entered  as 
in  Re  Application  of  Benjamin  H.  Matthew, 
entered  In  that  court  to  No.  262,  of  April 
term,  1906.  The  Superior  Court  passed  up- 
on no  questions  not  presented  in  the  former 
case ;  nor  do  we.  For  reasons  stated  In  opin- 
ion this  day  filed  in  appeal  of  Benjamin  H. 
Matthew  (No.  143;  Oct  term,  1905)  21S  Pa. 
268,  62  Atl.  837,  the  order  of  the  Superior 
Court  1b  affirmed. 


DUPLEX  PRINTING  PRESS  CO.  v.  (3LIP- 
PBR  PUB.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1906.) 

1.   RcPUEViR  —  Tbial  —  Resebvkd    Points  — 
FOBU  OF  Resebvatio.i. 

AVhere,  in  an  action  of  replevin,  the  real 
issue  is  one  of  title,  the  reservation  of  a  point 
whether  there  is  any,  evidence  on  which  plain- 
tiff can  recover  is  improper  in  form,  but  is 
not  fatally  bad,  where  the  court  treats  the  res- 
ervation as  if  it  were  based  on  a  request  to 
direct  a  verdict  for  defendant  in  which  form 
the  reservation  should  have  been  madSb 


2.  ExECDTioN— Pbopebtt   Subject  to  Levy 
— Pbopertt  Sold  Conditiohaxlt. 

Goods  in  the  hands  of  a  vendee  in  a  con- 
ditional sale  are  snbject  to  levy  by  a  creditor 
of  the  vendee,  regardless  of  the  rights  re- 
served by  the  vendor  as  between  himself  and 
the  vendee. 
8.  Rbcbivkbb  —  Sales  —  Rights  oi-  Pub- 

OHABEB. 

Where  goods  sold  conditionally,  with  a  res- 
ervation of  title  in  the  vendor,  are  taken  into 
the  possession  of  a  receiver,  appointed  in  a 
creditors'  suit  against  the  vendee  who  has  be- 
come insolvent  the  purchaser  at  a  receiver's 
sale  takes  a  good  title,  regardless  of  notice  to 
him  of  the  asserted  rights  of  the  vendor. 

Appeal  from  Court  of  Common  Pleas,  West^ 
mbreland  (}ounl3r. 

Action  by  the  Duplex  Printing  Press  Com- 
pany against  the  Clipper  Publishing  Company. 
From  a  Judgment  tor  defoidant  plaintiff  ap- 
peals.   Affirmed. 

Following  is  the  finding  of  facta  of  the 
court  below: 

"The  property  involved  in  controversy  in 
this  case  was  delivered  to  the  Clipper  Pub- 
lishing Company  on  the  footing  of  a  condi- 
tional sale.  The  plaintiff  proposed  to  build 
for  that  company  and  have  delivered  in  run- 
ning order  at  Greensburg,  Pa.,  November  18, 
1901,  a  printing  press  of  defined  mechanism 
and  construction  for  the  price  of  $6,500,  $600 
of  which  was  payable  on  acceptance  of  the 
proposal,  and  $1,600  when  the  press  was  set 
up  In  good  running  order.  It  was  further 
stipulated  in  the  plaintiff's  proposal  that  the 
Clipper  Publishing  Company  'shall  give  to  us 
your  notes  tor  the  balance  of  the  purchase 
price,  dated  and  drawing  interest  payable  an- 
nually at  six  per  cent  per  annum  from  the 
date  of  the  shipment  of  the  press,'  as  therein 
set  out  in  detail.  The  terms  of  the  proposal 
were  accepted  and  agreed  to  by  the  Clipper' 
Publishing  Company,  and  delivery  was  made 
on  that  basis.  There  was  no  attempt  made 
to  hire  or  lease  the  press  on  any  defined 
terms.  Only  terms  of  barter  and  sale  are 
employed  by  the  parties.  Nothing  that  could 
constitute  the  transaction  a  bailment  as  dls- 
tinguished  from  a  conditional  sale,  appears 
in  the  contract  unless  it  is  to  be  found  in 
the  following  concluding  paragraphs  of  the 
proposal,  viz.: 

"  'Yon  shall  Immediately,  upon  its  receipt 
insure  and  keep  the  press  insured  for  our 
benefit  as  our  interest  itnay  appear,  for  $6,600, 
and  send  the  policy  to  us,  and  the  right 
title  and  ownership  to  and  of  this  press  does 
not  and  shall  not  pass,  from  us  ,untll  all 
of  the  above  payments  have  been  fully  paid. 
If  you  shall  fall  or  neglect  to  pay  any  of  the 
foregoing  payments  or  notes  for  the  space 
of  thirty  days  after  any  of  the  above  pay- 
ments, interest  or  notes  become  due,  then 
we  or  our  representative  may  enter  the  prem- 
ises wheresoever  the  press  may  be,  and  take 
the  same  into  our  possession,  and  remove  it 
therefrom,  at  our  discretion,  and  all  the  pay- 
ments that  may  have  been  made  previous  to 
the  time  of  such  default  in  payment  shall  be 
held  by  us,  under  the  legal  principles  ai>- 


Digitized  by 


Cjoogle 


842 


62  ATLANTIC  REPORTER. 


(P«. 


pllcable  thereto,  as  a  just  compensation  for 
the  use  of  said  press  to  the  time  of  such  de- 
fault in  payment,  and  for  our  loss  and 
trouble  in  the  matter. 

"The  delirery  by  yon  to  us  of  any  col- 
lateral, promissory  note  or  commercial  paper, 
either  your  own  or  of  any  third  person,  shall 
not  be  deemed  a  payment  of  any  of  the  afore- 
said sum  until  such  is  paid,  and  shall  not 
prevent  us  from  enforcing  the  foregoing 
agreement.  When  all  payments  hereunder 
shall  have  been  made,  then  we  will  execute 
and  deliver  a  bill  of  sale  of  said  press. 

"  'It  is  to  l>e  understood  that  if  this  proposal 
t>e  accepted  both  parties  shall  be  governed 
solely  by  the  terms  and  conditions  herein 
expressed,  and  not  by  any  verbal  agreement.' 

"The  defendant  became  insolvent,  and  a  re- 
ceiver was  app<rinted.  The  receiver,  under 
order  of  court,  sold  the  press  to  James  K. 
Clarke.  In  a  replevin  brought  by  the  Duplex 
Printing  Press  Company  against  the  Clipper 
Publishing  Company,  Clarke  was  allowed 
to  Intervene  to  protect  his  title." 

At  the  trial  the  court  reserved  the  point 
whether  there  was  any  evidence  on  which 
the  plaintifr  could  recover.  The  court  enter- 
ed Judgment  for  defendant  non  obstante 
veredicto. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Y.  B.  WllUams,  A.  M.  Sloan,  and  W.  F. 
Wcgley,  for  appellant  A.  H.  Bell,  for  ap- 
pellee. 

MITCHELL,  0.  J.  This  is  an  action  of 
replevin  to  try  the  title  to  a  perfecting  press 
manufactured  and  delivered  by  plaintiff  to 
defendant  under  agreement  that  the  title 
should  not  pass  until  the  press  was  fully 
paid  for.  The  purchaser  (defendant)  be- 
came insolvent,  but  before  plaintiff  had  re- 
taken possession  under  its  retained  title  a 
creditor  of  the  purchaser  filed  a  bill,  under 
which  a  receiver  was  appointed,  who,  under 
direction  of  the  court,  sold  the  press  to  one 
Clarke.  By  leave  of  the  court  this  suit  waa 
brought  and  Clarke  allowed  to  Intervene  for 
the  protection  of  his  title. 

At  the  trial  the  Judge  reserved  the  point 
whether  there  was  any  evidence  on  which  the 
plaintiff  could  recover.  While  this  is  a  per- 
missible form  of  reservation  In  appropriate 
cases.  It  was  not  a  good  or  convenient  one 
here.  The  real  issue  was  whethw  the  re- 
ceiver's sale  gave  Clarke  a  better  title  than 
that  of  plaintiff  under  its  agreement  and  it 
would  have  been  much  better  to  have  reserv- 
ed the  Question  explicitly  In  that  form.  The 
facts  not  being  disputed,  this  was  a  question 
of  law.  Or  the  point  conld  have  been  raised, 
though  less  explicitly,  by  a  request  to  the 
court  to  direct  a  verdict  for  the  defendant 
This  being  reserved,  and  the  verdict  taken  for 
plaintiff,  the  whole  case  would  have  been  un- 
der control  of  the  court  on  the  exact  issue. 
The  learned  Judge,  however,  in  his  opinion 


treated  It  on  this  basis ;  and,  this  being  cor- 
rect in  substance,  the  error  in  form  was  not 
fatal.  Williams  v.  CrysUl  Lake  Water  Co., 
191  Pa.  98,  43  Atl.  206. 

The  contract  between  the  original  parties 
here  was  clearly  one  of  conditional  sale,  and 
not  of  bailment  Ott  v.  Sweatman,  166  Pa. 
217,  81  Atl.  102.  This,  indeed,  is  practically 
conceded  by  the  course  of  appellant's  argn- 
ment  The  references  to  decisions  In  other 
states  upon  the  rights  of  the  vendor  as 
against  creditors  of  the  conditional  vendee 
are  therefore  irrelevant  The  law  of  P«ui- 
sylvania  is  settled  that  whatever  rights  the 
vendee  may  reserve  as  between  himself  and 
the  conditional  vendee  the  goods  in  the  bands 
of  the  latter  are  subject  to  levy  by  his  cred- 
itors. Brunswick,  etc.,  Co.  v.  Hoover,  99 
Pa.  608,  40  Am.  Rep.  674;  Forrest  v.  Nelson. 
108  Pa.  481.  Nor  Is  it  material  that  Clarke, 
the  Intervening  purchaser,  had  notice  of  the 
vendor's  continuing  title,  which  is  the  main 
ground  of  appellant's  argument  Clarke's 
title  does  not  depend  on  his  status  as  a  bona 
fide  purchaser  without  notice,  but  on  the 
powers  of  the  receiver  who  made  the  sale. 

We  come,  therefore,  to  the  real  point  of  the 
case,  which  is  the  title  that  passed  to  the 
purchaser  by  ttie  sale.  The  authority  of  a  re- 
ceiver and  the  effect  of  his  action  d^)end 
almost  entirely  on  the  purpose  of  his  appoint- 
ment and  the  extent  of  his  powers  conferred 
by  the  decree  appointing  him.  The  paper 
book  of  the  appellant  is  quite  defective  in 
failing  to  prlat  the  bill  on  which  the  receiver 
was  appointed,  tlie  decree  appointing  bim,  or 
even  the  order  of  the  court  authorizing  the 
sale,  and,  as  the  appellee  furnished  no  paper 
iKiok,  we  get  no  assistance  from  that  quarter. 
The  learned  Judge  below,  however,  has  stated 
the  facts  very  clearly,  that  the  proceeding 
In  which  the  receiver  was  appointed  was 
made  part  of  the  evidence  in  this  case,  and 
"the  bill  and  answer  show  that  complainants 
therein  proceeded  in  behalf  of  themselves  as 
creditors,  and  on  behalf  of  the  other  creditors 
of  the  Clipper  Publishing  Company,  on  account 
of  the  alleged  insolvency  of  the  defendant 
which  allegation  of  insolvency  was  admitted 
by  the  defendant  corporation.  The  appoint- 
ment of  a  receiver  was,  therefore,  professedly 
made  for  the  protection  of  creditors  of  an  in- 
solvent corporation,  and  the  <«der  of  sale 
by  the  receiver  was  made  to  subserve  their 
rights.  The  authority  conferred  on  the  re- 
ceiver came,  not  from  the  creditor  or  from 
the  debtor,  but  from  the  law  Itself."  From 
this  it  must  be  assumed  that  the  receiver  in 
this  case  represented  the  creditors  in  ^-hoae 
Interest  he  was  appointed,  and  was  clothed 
with  all  the  powers  the  creditors  would  bare 
had  in  acting  for  themselves. 

Tarns  V.  Bullitt  35  Pa.  808,  was  an  action 
by  trustees  under  the  insolvent  law  to  re- 
cover money  received  by  a  third  party  for  the 
use  of  the  Insolvent.  The  trustees  w«re  ap- 
parently appointed  under  the  insolvent  act  of 
June  16,  1886   (P.  L.  731),  though  the  act 
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Is  not  mentioned  in  the  report  By  that  act 
tbe  Inaolvent,  before  his  discharge,  was 
obliged  to  make  an  assignment  to  trustees, 
and  (section  34,  p.  7S7)  such  trustees  were 
thereupon  deemed  to  be  rested  with  all  the 
estate,  rights,  etc.,  of  the  assignor,  and  capa- 
ble of  suing  in  their  own  names  for  all  such 
estate,  etc  In  sustaining  the  action  this 
court,  per  Strong,  J.,  said:  "Tbe  right  of 
plaintiffs  to  recover  might  well  depend  upon 
tbe  question  whether  tue  transactions  be- 
tween William  Tams  and  John  Tams  were 
honest  or  In  fraud  of  creditors.  As  between 
the  two  brothers,  there  may  have  been  no 
right  In  John  to  recover  money  received  by 
William,  but.  If  tbe  money  came  to  William's 
hands  in  pursuance  of  a  fraudulent  arrange- 
ment, the  plaintiffs  who  were -clothed  with 
tbe  rights  of  creditors  could  disregard  that 
arrangement  add  recover  when  John  Tams 
himself  could  not"  And  again:  "If,  by 
Tlrtue  of  a  fraudulent  arrangement  between 
Johns  Tarns  and  William  Tams,  the  money 
of  the  former  came  to  the  hands  of  the  lat- 
ter, assignees  acting  under  a  compulsory  as- 
signment could  recover  it" 

A  voluntary  assignee  for  the  benefit  of 
creditors  is  a  mere  representative  of  the  debt- 
or, and  is  bound  where  he  would  be  bound 
(Wright  V.  Wlgton,  84  Pa.  163) ;  but  Tama  v. 
Bullitt  establishes  the  distinction  that  when 
tbe  assignee,  trustee,  or  whatever  he  may  be 
called  derives  his  authority,  not  from  the 
mere  voluntary  act  of  the  assignor,  but  from 
the  mandate  of  the  law,  even  when  enforced 
In  the  language  of  that  case,  through  a  "com- 
pulsory assignment"  from  the  debtor  in  the 
interest  of  the  creditors,  he  represents  tbe 
latter,  and  Is  vested  with  their  powers.  The 
same  principle  applies  a  fortiori  to  a  receiver 
deriving  his  authority,  not  at  all  from  tbe 
debtor,  but  altogether  from  tbe  court  acting 
In  tbe  interest  and  for  the  enforcement  of  the 
rights  of  creditors.  When,  therefore,  on  a 
creditors'  bill,  a  receiver  is  aiH>ointed  for  an 
Insolvent  corporation,  be  is  not  limited,  like 
an  assignee  for  tbe  t>eneflt  of  creditors,  by 
the  rights  of  the  debtor  corporation  as  to 
property  held  by  it  under  a  conditional  sale, 
but  has  the  rights  of  a  levying  creditor,  and 
a  sale  by  him  passes  a  good  title  against  the 
vendor,  irrespective  of  the  purchaser's  status 
as  a  creditor  either  with  or  without  notice. 
Judgment  affirmed. 


fa  re  LOGAN  A  MOULDS'  ASSIONBD 

ESTATE. 
(Supreme  Court  of  Pennsylvania.    Jan.  2,  1906.) 

1.  A  wr. A T — TT A  BMT.rHW    EbbOK. 

A  departure  of  the  court  from  the  form  of 
a  rule  is  immaterial,  where  the  matter  is  within 
the  court's  discretion. 

[Ed.   Note. — For  cases  in  point,  see  voL  8, 
CJent.  Dig.  Appeal  and  Error,  §  3808.] 

2.  Samk—Rkview— Findings  or  AunrroB. 

A  finding  by  an  auditor  based  on  competent 
evidence  and  confirmed  by  tbe  court  below  will 


not  be  reversed,  in  tbe  absence  of  manifest 
error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,   f§  401&-4018.] 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

In  the  matter  of  the  estate  of  Logan  & 
Moulds.  From  an  order  dismissing  excep- 
tions to  auditoi''s  report  Hannah  I.  Moulds 
appeala    Affirmed. 

Argued  before  MITCHELL^  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART.  JJ. 

J.  H.  Cunningham,  for  appellant  W.  A. 
McGonnell,  Alfred  P.  Marshall,  David  A  Nel- 
son, and  Wlnfield  S.  Moore,  for  appellee. 

PER  CURIAM.  The  appellant's  claim  was 
presented  at  the  audit  of  the  first  account  of 
tbe  receiver,  testimony  taken  in  regard  to 
It  and  the  auditor  passed  upon  it  adversely, 
but  before  his  report  was  confirmed  the  claim 
and  the  evidence  upon  It  were  withdrawn 
by  leave  of  the  court  Upon  the  audit  of 
the  receiver's  second  account  the  claim  was 
again  presented,  and  after  testimony  had 
been  taken  in  regard  to  it,  the  claimant  de- 
manded an  issue.  This  the  auditor  refused, 
on  the  grounds  that  all  facts  being  before 
him,  there  was  no  occasion  for  an  issue,  add, 
further,  that  the  demand  was  too  late.  This 
raises  the  first  question  In  the  case. 

The  rule  of  the  court  below  on  the  sub- 
ject of  auditor's  reports,  provides  for  a  bear- 
ing on  exceptions  to  confirmation,  etc.,  and 
that  "if  the  court  think  that  a  question  of 
fact  ought  to  be  tried  by  a  Jury,  it  may  order 
an  Issue  or  issues  for  the  puriMse."  It  would 
have  been  more  regular  for  tbe  auditor  to 
have  followed  tbe  rule  strictly  and  Instead  of 
refusing  the  issue  himself,  to  have  reported 
the  demand  and  tbe  evidence  to  tbe  court 
Whether  or  not  the  demand  was  too  late  was 
not  clear,  as  It  might  depend  largely  on  the. 
court's  view  of  its  previous  order  allowing 
the  withdrawal  of  tbe  claim  from  the  first 
audit  But  this  error  of  the  auditor,  whether 
material  or  not,  was  cured  by  the  subsequent 
action  of  the  court  which  reviewed  the  whole 
matter  and  confirmed  the  result  arrived  at  by 
the  auditor.  Where  a  matter  is  within  the 
discretion  of  the  court  as  this  clearly  was, 
and  the  substance  of  the  rule  is  observed,  a 
departure  by  tbe  ooxut  from  the  form  of  the 
rule  is  immaterial. 

The  second  question  Is  upon  the  sufficiency 
of  the  evidence  to  sustain  the  claim.  Tbe 
only  testimony  w^s  by  the  appellant  herself, 
her  husband  and  their  son,  who  testified  that 
the  policy  was  taken  out  by  the  husband  for 
tbe  wife,  in  pursuance  of  a  previous  agree- 
ment t>etween  them;  that  when  it  was  de- 
livered to  him  be  took  It  home  and  gave  it  to 
bis  wife  saying  it  was  hers ;  that  she  put  it 
in  a  box  they  bad  "for  keeping  papers  in," 
and  she  retained  that  possession  until  it 
matured;  that  she  "looked  after  the  pay- 
ment of  the  premiums,"  though  they  were 
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paid  wltb  bis  money,  because  be  "had  the 
money  lyioK  with  the  firm,  and  drew  on  the 
firm  and  gave  her  the  money" ;  and  that  he 
was  not  In  debt  at  that  time.  Against  this 
the  evidence,  as  summed  np  by  the  andltor, 
was  that  the  policy  was  taken  ont  by  the 
hasband  on  his  life,  to  mature  In  15  years, 
payable  In  case  of  his  death  before  maturity 
to  his  wife,  and  at  maturltr  to  himself.  He 
lived  until  the  policy  matured.  It  was  paid 
to  blm,  in  a  check  to  his  order,  deposited  In 
his  name  In  the  bank,  though  the  deposit  was 
claimed  to  have  been  actually  made  by  the 
wife,  and  shortly  thereafter  a  part  of  it 
checked  out  by  him  and  given  to  the  firm  of 
which  be  was  a  member.  Furthermore,  part 
of  the  N  proceeds  of  the  policy  was  given  by 
Mr.  Moulds  to  his  son,  a  part  used  by  him  to 
pay  a  debt  of  his  to  the  bank,  and  a  part  used 
for  payment  of  the  boosebold  expenses  of 
the  Moulds'  home.  The  auditor  therefore 
found  that  the  title  to  the  money  had  never 
passed  out  of  the  husband,  and  accordingly 
rejected  the  claim. 

On  exceptions,  the  court  reviewed  the  whole 
case,  and,  though  taking  a  somewhat  more 
lenient  view  of  the  appellant's  testimony,  yet 
came  to  the  same  conclusion  as  the  auditor. 
"The  claim  is  contradicted,"  he  said,  "by 
every  record  In  the  case,"  and,  conceding  that 
every  word  of  the  appellant's  testimony  and 
her  husband's  might  be  true,  yet  as  a  whole 
it  Is  not  clear  and  convincing,  and  falls  short 
of  the  standard  required  to  establish  such  a 
claim  against  creditors.  This  conclusion  was 
Irresistible. 

Decree  affirmed. 


BBAVBR   VALLEY   WATER  00.   ▼.   CON- 
WAT  BOROUOH. 
(Supreme  Court  of  Pennsylvania.    Jan.  2, 190S.) 

1.  Watbbs  —  Watbb  Cokfanikb  —  Usk  or 
*  Stheets. 

Where  a  water  company  is  required  to 
obtain  a  permit  from  the  town  council,  under 
a  borough  ordinance,  before  laying  its  mains  in 
the  streets,  the  application  must  be  made  to  the 
council,  and  not  to  the  burgess. 

2.  SAIIB— RSASONABLE  Rkoui^atigrs. 

A  borough  ordinance,  requiring  a  water 
company  to  apply  for  permission  to  lay  mains 
in  the  streets  to  the  town  council,  is  a  reason- 
able regulatitm. 

Appeal  from  Court  of  Common  Pleas. 
Beaver  County. 

9nit  by  the  Beaver  Valley  Water  Company 
against  the  borough  of  Conway.  From  a  de- 
cree continuing  preliminary  injunction,  de- 
fendant appeals.    Reversed.- 

Tbe  court  below  (Wilson,  P.  J.)  found  the 
following  facts: 

"(1)  The  plaintiff,  the  Beaver  Valley  Water 
(3(»npany,  is  a  corporation  of  the  common- 
wealth of  Pennsylvania,  organized  and  exist- 
ing under  an  act  of  assembly  approved  April 
28,  1874  (P.  L.  78),  and  the  defendants  are 
a  municipal  corporation  In  the  county  of 
Beaver. 


"(2)  The  plaintiff  company  has  a  right 
to  lay  its  water  nudns  in  the  streets  and  al- 
leys of  the  borough  of  CSonway  for  the  pur- 
pose of  supplying  water  to  the  inhabitants, 
subject  to  only  such  regulationa  as  may  be 
lawfully  Imposed  by  the  proper  authorities 
of  said  borough. 

"(3)  On  March  14,  1903,  Ordinance  No.  6,. 
was  approved  by  the  burgees,  after  It  was 
enacted  by  the  town  council  and  piovldea 
as  follows: 

"'An  ordinance  regulating  the  offeaiag  of 
streets  in  the  borough  of  Conway  and 
providing  a  penalty  for  the  vlolatloa 
thereof. 

"  'Be  it  enacted  and  ordained  by  the  town' 
council  of  the  borough  of  Oonway,  and  It  is- 
hereby  enacted  and  ordained  by  the  antbor- 
ity  of  the  same,  that  It  shall  be  unlawful', 
for  any  person  or  persons,  corporation  or 
corporations,  to  enter  upon  any  of  the  streets 
and  ocavate  same  for  the  purpose  of  laying 
pipe  or  pipes  for  the  transportation  of  gas 
or  water  or  any  other  substance  without 
first  obtaining  a  permit  from  the  town  coun- 
cil of  said  borough  granting  them  permissloa' 
so  to  do. 

"'Any  person  or  persons,  corporation  or~ 
corporations  violating  the  provisions  of  the 
foregoing  ordinance,  shall  upon  conviction 
thereof  before  the  burgess  or  any  justice  of 
the  peace  of  said  borough,  forfeit  and  pay 
for  the  use  of  said  borough  a  fine  of  not  leea 
than  $25.00  nor  more  than  $50.00,  and  In 
case  of  failure  to  pay  said  flue  so  imiXMed.. 
shall  be  committed  to  the  county  Jail  for  a 
period  of  not  more  than  one  day  for  each, 
dollar  of  flue  so  Imposed  and  not  paid.' 

"(4)  At  No.  IS,  June  term,  1903,  In  the  mat^ 
ter  of  a  bill  in  equity  flied  by  the  borough  of 
Conway  against  the  Bearer  Valley  Water 
Company,  this  court  adjudicated  and  deter- 
mined the  rights  of  the  plaintiff  in  the  prem- 
ises, and  therein  held  and  decreed  that  the 
plaintiff  company  had  the  right  to  enter  up- 
on the  streets  and  alleys  of  the  borough  of 
Conway  without  the  consent  of  the  town 
council,  subject  only  to  such  reasonable 
regulations  as  the  proper  authorities  of  said 
borough  should  Impose. 

"(5)  On  April  12,  1905,  John  T.  Taylor, 
general  manager  of  the  plaintiff  company, 
desiring  to  open  certain  streets  In  said  bor- 
ough for  the  purpose  of  laying  water  pipes 
to  supply  the  Inhabitants  of  said  bcvouigh, 
at  their  request,  with  water,  applied  to  the 
chief  burgess  for  a  permit,  and  was  refused, 
being  informed  at  that  time  that  the  town 
council  had  directed  him  (the  burgess)  not 
to  grant  the  permit,  and  further  stated  that 
the  plaintiff  company  had  no  rights  upon 
the  streets  of  the  borough." 

The  court  entered  a  decree  continuing  the 
preliminary  Injunction. 

Argued    before    MITCHELL,    a    J.,    and 
FELL.  BROWN,   MESTRBZAT,   POTTSa,. 
ELKIN,  and  STEWART,  33. 
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rorest  O.  Moorhead  and  Edwin  &  Weyand, 
tor  appellant  William  A.  McConnell  and 
Xjjan,  McKee  ft  Mitchell,  tor  appellee. 

ELEIN,  J.  Tbe  only  question  arising  on 
this  appeal  is  wbetber  the  ordinance  re- 
-qnlrlng  the  water  compan;  to  obtain  a  per- 
mit from  tbe  town  conncU' before  proceeding 
to  lay  Its  malna  throngb  tbe  streets  of  tlw 
4x>roagb  is  a  reasonable  regulation  within 
the  meaning  of  tbe  act  of  assembly.  Tbe 
defendant  borough,  through  Its  town  council, 
passed  an  ordinance  which  In  substance  pro- 
vides that  before  any  gas  or  water  com- 
pany shall  enter  npon  tbe  streets  or  alleys 
thereof,  for  the  purpose  of  laying  mains  or 
pipes,  a  permit  must  be  obtained  from  tbe 
town  council.  It  is  contended  here,  and  the 
court  below  so  held,  that  this  is  an  unrea- 
sonable regulation,  and  therefore  void  and 
of  no  efTect  The  plaintiff  ayerred  In  tbe 
bill  filed  that  the  ordinance  in  question  was 
unreasonable  and  was  passed  with  tbe 
expectation  and  Intention  of  depriving  plaln- 
tltc  fh>m  exercising  its  right  to  enter  upon 
tbe  streets  and  alleys  of  the  borough.  The 
learned  court  below  granted  a  preliminary 
injunction  on  the  ground  that  the  ordinance 
was  unreasonable,  because  nncertain,  and 
made  the  right  of  the  plaintiff  to  enter  np- 
on the  streets  for  the  purpose  of  laying  Its 
water  mains  dependent  npon  tbe  bnmor 
or  caprice  of  tbe  town  council. 

Tbe  facts  do  not  justify  tbe  conclnaiona 
reached  in  these  respects.    Tbe  town  council 
cannot  act  arbitrarily  or  capriciously  In  such 
matters,  and,  if  any  such  attempt  be  made, 
the  courts,   if  applied   to,   would  promptly 
-and   effecttvely  grant  tbe  necessary  relief. 
In  this  case,  however,  defendant  disavows 
.any  such  intention,  and  there  is  nothing  in 
tbe  evidence  to  show  that  it  is  not  acting 
In  good  faith.    Tbe  borough  has  a  right  to 
'know  what  streets  are  to  be  occupied,  how 
long  they  are  to  be  torn  up  while  excavating 
«nd  laying  pipes,  and  at  what  place  and  in 
what  manner  the  mains  are  to  be  laid.    It 
Is  proper  and  reasonable  that  these  things 
abould  be  considered  when  a  permit  is  grant- 
ed.    What  more  reasonable  r^rnlatlon  conld 
be  made  than  that  a  water  company,  about 
to  enjoy  the  privilege  and  exercise  the  fran- 
chise of  laying  its  mains  on  tbe  streets  of 
a   borough,  should  first  apply  to  tbe  town 
council  for  a  permit,  which  must  issue  as  of 
course  upon  compliance  with  such  reason- 
able regulations  as  may  be  Imposed  by  that 
official  body. 

It  Is  argued  that  the  provisions  of  tbe 
ordinance  were  complied  with  by  maUsg  ap- 
plication tor  a  permit  to  tbe  bnrgess,  which 
was  refused.  The  answer  to  this  contention 
Is,  an  application  to  the  burgess  is  not  a 
compliance  with  the  ordinance.  The  applica- 
tion sbonld  have  been  made  to  tbe  town  coun- 
cil, and  this  was  not  done.  The  ordinance 
was  a  reasonable  regulation  Imposed  by  the 
;>roper  authorities,  and  therefore  valid.    It 


was  not  compiled  with  in  the  matter  of  ob- 
taining a  permit  from  the  town  council,  and 
tbe  plaintiff  Is  not  entitled  to  tbe  relief  pray- 
ed for. 

Order  and  decree  of  the  court  reversed,  at 
the  cost  of  the  appellee. 


BDBNS  ▼.  PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2. 
1906.) 

1.  TaiAx — Objbctiowb  to  Bvisencx — Pubfosb 
OF  Otfeb. 

Where  plaintiff  offers  evidence  without 
showing  the  purpose,  and  defendant  objects, 
assuming  that  it  is  inadmissible  for  a  certain 
purpose,  the  court  cannot  assnme  that  another 
and  legitimate  purpose  was  intended. 

2.  Same. 

In  an  action  for  an  accident  at  a  crossing, 
plaintiff  offered  evidence  tliat  no  gates  or  watch- 
men were  at  tlie  crossing,  and  defendant  ob- 
jected, on  the  ground  tliat  it  was  not  required  to 
erect  gates  or  place  watchmen  at  such  crossing. 
fleW  error  to  overrule  an  objection  on  the 
ground  tiiat  the  evidence  was  admissible  to  show 
the  speed  reasonably  consistent  with  public  safe- 
ty at  the  crossing,  where  plaintiff  did  not  claim 
to  introduce  it  for  that  purpose. 
8.  Saios — ^InsTBUonoNs — Iokobino  Evidbkok. 

Where,  In  an  action  by  a  wife  to  recover 
for  the  death  of  her  husband,  two  witnesses 
testified  as  to  the  wages  received  by  the  dece- 
dent, and  the  timekeeper  of  the  company  In 
whose  employ  he  was  at  the  time  of  his  oaath 
testified  that  he  only  received  one-lialf  of  such 
amount,  it  was  error  in  cliarge  to  refer  only 
to  the  testimony  oflhe  two  witnesses,  without 
reference  to  the  testimony  of  the  timekeeper. 
4.  Sauk — ^Afplicatioi7  to  Bvidknoe. 

Where  the  evidence  shows  that  an  accident 
was  caused  by  a  person  getting  into  a  iweltion 
of  danger,  and  not  in  attempting  to  get  out  of 
such  position,  it  was  error  to  instruct  as  to  the 
law  where  one  is  lawfully  in  a  position  of  danger 
and  is  injured  in  attempting  to  escape. 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County. 

Action  by  Catherine  Bums  against  tbe 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

At  the  trial  plaintiff  was  asked  this  ques-. 
tlon:  "Q.  Please  state  whether  there  were 
any  gates  or  watchmen  stationed  at  that 
crossing.  A.  No,  sir.  (Objected  to  as  being 
incompetent  and  immaterial  and  improper, 
because  it  is  not  required  of  the  company 
that  it  sball  erect  safety  gates  or  place 
watchmen  at  crossings  of  this  character. 
The  Conrt:  The  objection  ]s  overruled,  ex- 
ertion noted,  and  bill  sealed  for  tbe  defend- 
ant company.  We  do  not  hold  by  this  rul- 
ing of  the  court  that  tbe  company  is  obliged 
to  station  watchmen  or  to  erect  gates  at  the 
crossings,  but  we  believe  it  to  be  a  fact  which 
tbe  plaintiff  Is  permitted  to  prove  in  the 
case.)" 

Tbe   court   charged  in  part   as   follows: 

"Mrs.  Bums,  bis  wife,  has  testified  that 

bis  check  amounted  to  from  |35.(X)  to  $M.OO 

every  two  weeks;  and  the  evidence  of  Mr. 
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Thelfis  was  that  his  wages  averaged  from 
$75.00  to  180.00  per  month." 

"In  Tiew  of  the  arguments  of  counsel  in 
the  case  and  the  suggestion  of  counsel  for 
the  plaintiff,  without  having  submitted  a 
special  point,  we  instruct  jaa  that,  where 
one  is  lawfully  in  a  position  of  danger,  he 
is  not  required  to  exercise  the  same  cool, 
deliberate  judgment  that  might  be  required 
of  him  under  dilferent  circumstances;  if 
in  attempting  to  evade  danger  he  makes  a 
mistake  and  does  not  employ  the  best  means 
of  escape,  be  is  not  held  responsible.  As  we 
suggested,  we  do  not  see  how  this  question 
can  be  seriously  considered  in  the  case,  but 
we  may  not  view  it  as  the  counsel  do,  and 
we  will  let  yon  pass  upon  it" 

Verdict  and  judgment  for  plaintiff  for 
$12,537.     Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  B.  T.  Mc- 
Neelis,  for  appellee. 

STEWART,  J.    This  case  was  before  as  in 

210  Pa.  90,  59  Atl.  687.  It  Is  unnecessary  to 
repeat  the  facts  here.  SufBclent  to  say  that 
it  Is  an  action  brought  by  a  wife  to  recover 
damages  for  the  death  of  her  bnsband,  who 
was  killed  by  a  passing  train  while  attempt- 
ing to  pass  over  the  traces  of  defendant 
Company,  at  a  public  crossing  in  the  sub- 
urbs of  Johnstown,  on  the  morning  of  Jan- 
uary 9,  1903.  In  this  second  appeal  we  have 
31  assignments  of  error.  The  number  would 
not  be  nearly  so  great,  had  proper  efTort  been 
made  to  avoid  unnecessary  duplication.  It 
would  have  been  lessened  materially,  had 
the  distinction  in  function  between  court  and 
Jury  been  kept  in  mind;  while  several,  not 
otherwise  open  to  criticism,  would  have  been 
omitted.  If  what  was  said  by  this  court  in 
210  Pa.,  50  Atl.,  supra,  had  been  closely  ob- 
served. It  would,  without  serving  any  good 
purpose,  extend  this  opinion  to  nnreasouable 
limits,  were  we  to  discuss  each  separate  as- 
slgnment  All  have  been  considered.  Those 
to  which  we  make  no  special  reference  may 
be  regarded  as  dismissed,  and  the  reasons 
may  be  gathered  from  the  observation  above. 
We  pass  directly  to  the  consideration  of  the 
ninth,  which  complains  of  error  In  the  rnl- 
ing  that  permitted  plaintiff  to  show  the  ab- 
sence of  safety  gates  and  watchmen  at  the 
crossing  where  the  accident  occurred.  When 
the  witness  on  the  stand  was  interrogated  as 
to  this,  nothing  was  said  as  to  the  purpose, 
nor  was  any  demand  made  that  it  be  express- 
ed, but  an  objection  was  promptly  made 
that  Indicated  very  clearly  what  the  object- 
ing counsel  supposed  the  purpose  to  be;  the 
ground  stated  in  the  objection  being  incom- 
petency and  immateriality,  "because  it  is  not 
required  of  the  company  that  it  shall  erect 
safety  gates,  or  place  watchmen,  at  cross- 
ings   of   this   character."      If   the    purpose 


was  to  ascribe  negligence  from  failure  to 
have  gates  and  watchmen  at  the  crossing — 
and  that  is  what  the  objection  as  stated 
assumes — the  objection  should  have  been 
sustained,  both  in  view  of  the  law  and  the 
pleadings  in  the  case,  except  as  another  and 
competent  purpose  had  then  been  asserted. 
The  plaintiff  failing  to  disclose  any  purpose, 
and  failing  to  disclaim  that  attributed  in  the 
objection,  the  court  should,  of  its  own  mo- 
tion, have  required  the  purpose  to  be  express- 
ed, or  have  ruled  the  matter  as  though  the 
purpose  was  what  the  objection  said  it  was. 
The  court  adopted  neither  course,  bnt  over^ 
ruled  the  objection,  with  the  observation 
that  "we  do  not  hold  by  this  ruling  that  the 
company  is  obliged  to  station  watchmen  or  to 
erect  gates  at  the  crossing,  but  we  believe  it 
to  be  a'  fact  which  the  plaintiff  Is  permitted 
to  prove  in  the  case."  This  was  begging 
the  question.  Tlie  plaintiff's  right  to  prove 
the  fact  depended  on  the  use  it  was  proposed 
to  make  of  It;  and,  In  the  absence  of  any  dis- 
claimer from  plaintiff  that  the  purpose  was 
what  was  expressed  In  the  objection,  the 
court  had  no  right  to  assume  that  another 
and  legitimate  purpose  was  intended.  l%e 
language  used  by  the  learned  judge  shows 
clearly  that  he  understood  the  objection  to 
be  directed  to  a  particular  purpose,  which 
he  admitted  would  make  the  evidence  in- 
admissible. It  was  admissible  for  one  pur- 
pose only.  That  flagmen  are  not  atatloned 
at  the  crossing,  and  that  gates  are  not  main- 
tained there,  are  matters  proper  to  be  con- 
sidered in  connection  with  otter  facts  in  a 
given  case,  in  determining  the  rate  of  speed 
which  is  reasonably  consistent  wltb  pnbllc 
safety.  Lehigh  Valley  Railroad  Co.  v. 
Brandtmaler,  118  Pa.  610,  6  Atl.  238.  The 
negligence  charged  here  was  the  excessive 
rate  of  speed,  under  the  condition  there  exist- 
ing. Failure  to  maintain  gates  or  keep 
watchmen  at  the  crossing  was  not  charged 
In  plaintiff's  statement  as  negligence,  except 
as  connected  with  disregard  of  a  borough 
ordinance,  which  we  held,  when  the  case 
was  here  before,  imposed  no  duty  or  obliga- 
tion on  the  defendant  company.  The  only 
legitimate  purpose  for  which  the  evidence 
could  be  used  was  to  exhibit  to  the  Jury 
the  situation  and  conditions  where  the  ac- 
cident occurred,  so  that  they  might  the 
more  intelligently  pass  upon  the  question 
in  issue,  viz.:  Was  the  speed  of  the  train 
reasonably  consistent  with  public  safety,  or 
was  it  not? 

We  remark  further  that,  while  the  evi- 
dence would  have  been  admissible  for  the 
purpose  above  indicated,  yet,  because  of  the 
danger  which  must  always  attend  the  intro- 
duction of  such  a  fact,  in  a  case  of  this 
character,  of  its  significance  being  misap- 
prehended. Its  admission  should  always  be 
followed  by  proper  instructions  from  tbe 
court  as  to  how  it  Is  to  be  considered  and 
applied  by  the  jury.  Not  only  was  there 
failure  in  the  court  to  instruct  the  Jvay  as 
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to  the  ^ect  tbey  were  to  give  tbe  evidence, 
but  the  observatton  of  the  court,  "that  It 
was  a  fact  which  tbe  plaintiff  Is  permitted 
to  prove  In  the  case,"  admitted  it  into  the 
case  with  unbridled  license,  to  serve  any 
purpose  the  Jury  might  ask  of  it  The  pre- 
ceding remark,  that  by  the  ruling  "the  court 
did  not  hold  that  the  company  was  obliged 
to  station  watchmen  or  erect  gates  at  the 
crossing,"  did  not  restrict  It,  since  the  infer- 
ence that  the  average  juror  would  be  likely 
to  derive  from  the  ot>servation  would  be  that, 
being  a  question  of  fact,  and  not  of  law,  It 
was  for  the  jury  to  decide  whether  tbe  com- 
pany was  guilty  of  negligence  in  this  par- 
ticular. They  had  the  fact  before  them,  to 
make  some  use  of,  and  were  left  to  guess  in 
what  way  it  should  be  applied.  Apart  from 
this  consideration,  however,  we  are  of  opin- 
ion that,  as  tbe  matter  stands  on  the  record, 
having  regard  to  the  question  asked,  the  want 
of  an  offer  as  to  purpose,  and  the  objection 
stated,  the  objection  should  have  prevailed. 
In  so  holding  w«  do  not  overlook  the  rule,  so 
repeatedly  recognized,  that,  where  evidence 
is  pertinent  for  any  purpose,  its  admission 
is  not  error.  This  rule  applies  only  where 
tbe  objection  made  was  general.  Here  it 
was  specific. 

The  thirtieth  assignment  complains  that 
tlie  court's  charge  was  Inadequate  and  unfair 
on  the  question  of  damages,  in  that,  while 
reference  was  made  to  the  testimony  of  each 
of  the  plaintiff's  witnesses  in  relation  to  the 
earning  capacity  of  plaintiff's  husband,  no 
reference  whatever  was  made  to  the  testi- 
mony on  this  point  by  the  defendant's  wit- 
nesses. The  examination  of  the  court's 
charge  shows  this  statement  to  be  entirely 
correct  The  deceased  had  been  a  puddler 
employed  at  the  Cambria  Steel  Works,  and 
hla  employment  there  had  continued  13  or 
14  years.  The  two  witnesses  called  by  tbe 
plaintiff,  neither  of  whom  can  be  supposed 
to  have  any  more  accurate  knowledge  on  the 
subject  ttian  the  witness  for  defendant,  tes- 
tified that  he  was  accustomed  to  receive  from 
$70  to  $80  per  month  in  wages.  The  witness 
called  by  the  defendant  was  the  time  ofScer 
of  the  company  that  employed  the  deceased. 
He  testified  that  for  the  year  1903,  tbe  year 


immediately  preceding  the  accident,  tbe  de- 
ceased had  received  in  wages  the  sum  of 
$640.02,  and  for  the  year  preceding  that, 
the  sum  of  $663.94.  Here  was  a  marked 
difference,  not  attempted  to  be  explained,  yet 
no  reference  whatever  to  It  in  the  charge, 
but  specific  reference  to  the  evidence  which 
fixed  the  yearly  earnings  at  a  sum  in  excess 
by  $300,  or  nearly  so,  of  the  amount  testified 
to  by  defendant's  witness.  Tbe  general  ef^ 
feet  of  the  charge  on  this  branch  of  the  case, 
in  wholly  ignoring  the  testimony  for  the  de- 
fendant, and  calling  attention  to  the  testi- 
mony for  the  plaintiff,  would  most  likely  be 
to  create  the  impression  in  the  minds  of  the 
jury  that  the  testimony  referred  to  was 
conclusive  on  the  subject  Their  attention 
was  called  to  no  other.  It  was  not  simply 
an  inadequate  presentation  of  the  evidence 
on  an  Important  feature  of  the  case,  but  is 
fairly  open  to  the  criticism  that  it  was  one- 
sided as  well.  We  express  no  opinion  on 
the  amount  of  tbe  verdict;  that  was  exclu- 
sively for  the  jury.  What  we  do  say  is  that 
we  cannot  be  made  certein  that  it  would 
have  been  the  same,  had  the  evidence  on 
this  point  been  adequately  and  fairly  com- 
mented upon  and  submitted  by  the  court 
This  assignment  Is  sustained. 

There  is  nothing  In  tbe  case  that  called 
for  the  Instruction  given  by  tbe  court,  as 
to  tbe  law  governing  cases  where  one  law- 
fully in  position  of  danger  is  injured  in  at- 
tempting to  escape.  PlalntlfTs  husband  was 
killed  ■  in  consequence  of  bis  getting  on  the 
tracks,  not  as  a  result  of  an  effort  to  get  off. 
There  were  enough  questions  in  the  case  to 
engage  the  serious  attention  of  the  jury  with- 
out importing  others  that  were  without 
relevancy.  This  of  Itself  might  not  con- 
stitute reversible  error;  but  when  followed 
by  an  express  direction  to  the  jury,  as  was 
the  case  here,  to  pass  upon  it  that  is,  upon 
a  question  of  fact  absolutely  without  sup- 
port in  the  evidence,  the  error  becomes  of 
too  serious  Import  to  pass  by  with  simply  a 
word  of  disapproval.  The  thirty-first  assign- 
ment is  sustained. 

For  reasons  thus  stated,  the  judgment  is 
reversed,  and  a  venire  de  novo  awarded. 
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In  n  WILMINGTON  AVE. 
(Supreme  Coart  of  PennaylTanla.    Jan.  2,  1906.) 

MURIOIFAI.    CORPOBATIOHB— STBITT    IMPBOVE- 
MKMTS— ASSBSSMieKT.  s 

Where,  in  one  proceeding,  there  were  In- 
claded  the  opening  of  a  part  of  a  street  oo  a 
new  location,  the  widening  of  the  part  that  had 
been  opened  before,  and  the  grading  of  the 
whole,  an  asseesment  of  damages  and  coets  was 
"not  illegal,  where  the  whole  improvement  was 
provided  for  by  one  ordinance  and  done  under 
one  contract. 

Appeal  from  Coart  of  Common  Pleas, 
Lawrence  County. 

In  the  matter  of  Wilmington  arenua 
From  an  order  dismissing  exceptions  to  re- 
port of  viewers,  Joseph  S.  White  appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PBLL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

8.  W.  Dana,  Robert  K.  Aiken,  W.  H.  Falls, 
and  Richard  F.  Dana,  for  appellant  James 
A.  Gardner,  City  Sol.,  for  appellee. 

FELL,  J.  This  appeal  is  from  an  order 
confirming  the  report  of  viewers  assessing 
the  damages,  costs,  and  expenses  of  a  street 
improvement  The  single  question  raised  by 
the  appeal  is  whether  the  assessment  against 
the  appellant's  land  is  illegal  because  there 
-were  included  In  one  proceeding  the  open- 
ing of  a  part  of  a  street  on  a  new  location, 
the  widening  of  the  part  that  had  been  open- 
ed before,  and  the  grading  of  the  whole. 
Wilmington  Road  enters  New  Castle  from 
the  north,  and  formerly  connected  with  Jef- 
ferson street  at  Wallace  avenue.  The  line 
of  the  road  was  a  few  degrees  west  of  the 
line  of  the  street  and  an  obtuse  angle  was 
formed  at  the  point  of  connection.  Jeffer- 
son street  was  extended,  of  its  full  width 
of  80  feet  850  feet  north  of  Boyles  avenue, 
and  was  opened  and  graded  under  a  separate 
ordinance  and  contract  and  the  damages  were 
assessed  under  a  separate  proceeding.  At 
Boyles  avenue  the  location  of  the  road  was 
changed  for  a  distance  of  600  feet,  so  as 
to  meet  Jefferson  street  as  extended.  The 
new  part  was  laid  out  of  the  width  of  60 
feet  and  It  was  provided  that  the  old  part 
should  be  widened  to  correspond  with  this 
widtlL  The  result  of  the  change  was  that 
in  place  of  the  road  50  feet  wide  an  avenue, 
partly  on  new  land  and  partly  on  the  old 
roadbed,  was  laid  out  of  the  width  of  00 
feet  in  a  straight  Une  from  Jefferson  street 
to  the  north  limit  of  the  city.  The  opening 
of  the  new  part  the  widening  of  the  old 
part,  and  the  grading  of  the  whole  were 
provided  for  by  one  ordinance  and  done 
under  one  contract. 

The  appellant's  contention  Is  that  the  ex- 
tension  of  Jefferson  street  and  the  construc- 
tion of  the  new  part  of  Wilmington  avenuv 
constituted  one  improvement  and  the  widen- 
ing and  grading  of  the  old  part  of  the  ave- 
nue another  distinct  Improvement  and  that 


in  a  proceeding  to  assess  costs  and  expenses 
there  could  not  be  included  with  the  latter 
the  opening  and  grading  on  the  new  location. 
To  this  contention  it  is  sufficient  answer 
that  the  appellant  has  no  just  ground  of 
complaint  unless  his  property  at  the  north 
end  of  the  avenue  was  improperly  assessed 
for  damages  for  land  taken  at  the  south 
part  or  for  costs  to  which  it  should  not 
have  been  subjected.  No  objection  Is  based 
on  this  ground.  There  were  no  exceptions 
to  the  amount  of  the  assessments  itaade  by 
the  viewers,  and  it  appears  from  their  re- 
port that  the  properties  at  the  north  end 
of  the  avenue  were  not  assessed  to -pay  for 
the  taking  of  land  on  which  they  did  not 
abut.  Presumably  the  costs  of  widening  and 
grading  were  properly  apportioned  and  as- 
sessed. But  the  improvement  of  Wilming- 
ton avenue  north  to  the  dty  line  was  a 
single  improvement  which  Included  the 
opening  and  -widening  to  established  lines, 
and  the  grading  for  the  entire  length,  in- 
cluding the  bed  of  the  old  road.  It  was  so 
treated  by  the  city  authorities  in  directing 
the  work  to  be  done  and  in  contracting  for 
it  as  a  whole. 

The  order  dismissing  exceptions  and  con- 
firming the  report  Is  affirmed,  at  the  cost 
of  the  appellant 


LITTLE  V.  CENTRAL  DISTRICT  k 
PRINTING  TELEGRAPH  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2,  1906D 

L  Tbleobaphb   and   Tklkphones  —  TTbk   or 

HlOHWAT— BtATDTOBT  LIMITATIONS. 

The  right  of  a  telegraph  and  telephone  oom- 

Eany  conferred  by  Act  April  29,  1874,  {  33  (P. 
u  92),  to  place  its  polea  on  pnblic  highways, 
must  be  exercised  within  the  statutory  limita- 
tions. 

[Eld.  Note. — For  cases  in  point,  see  voL  4S, 
Cent  Dig.  Telegraphs  and  Telephones,  {  6.] 

2.  Sake. 

Act  April  29.  1874,  (  33  (P.  L.  92),  confer- 
ring on  telegraph  and  telephone  companies  the 
right  to  place  their  poles  on  public  highways, 
does  not  deprive  the  public  of  the  use  of  ue 
highways  for  any  proper  and  reasonable  means 
of  travel,  and  the  companies  must  exercise  the 
franchise  granted  to  them  in  subordination  to 
the  rights  of  the  public. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Coit  Dig.  Telegraphs  and  Telephones,  {  6.] 

8.  Sauk  —  iHJxntiKs   raou  Construction  or 
Poles. 

A  telephone  company  which  places  its  polei 
so  near  the  traveled  portion  of  a  highway  that 
a  person  seated  on  a  wagon,  with  his  feet  ex- 
tending about  one  foot  from  the  side  of  tttt 
wagon,  is  injured  by  coming  in  contact  with  the 
pole,  is  liable  for  such  injury.  { 

4.  HioHWATS  —  Pebsonai,  Injubies  —  CON- 

TBIBUTOBT  NEOLIOENOB. 

Whether  a  person  riding  on  a  wagon  was 
guilty  of  contributory  neglig«ice  in  permitting 
his  feet  to  extend  beyond  the  side  of  the  wagon, 
so  that  they  came  in  contact  with  a  telephone 

Eole  standing  near  the  traveled  portion  of  tht 
ighway,  was  a  question  for  the  jury,  where  the 
danger  was  not  so  apparent  that  a  reasonably 
prudent  person  would  not  have  taken  the  rlsJt 
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6.  Neolioence— VicABiouB  Xeolioerce. 

Where  the  driver  of  a  private  convejanc* 
ia  not  employed  by  the  person  riding  therein, 
the  negligence  of  the  driver  cannot  be  impated 
to  audi  person. 

Appeal  from  Conrt  of  Cktmmon  Fleas,  But- 
ler County. 

Trespass  by  Eleanor  0.  Little  against  tbe 
Oentral  District  &  Printing  Telegraph  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Aflarmed. 

At  the  trial  tbe  court,  after  reading  to  tbe 
Jury  section  33  of  tbe  act  of  April  29,  1874, 
(P.  L.  92),  charged,  inter  alia,  as  follows: 

"So,  gentlemen,  you  will  see  under  tbe  law 
tbe  defendant  company  had  the  right  to  place 
Its  poles  along  or  upon  the  public  highway, 
but  In  so  doing  it  must  not  so  place  them  as 
to  Incommode  the  public  use  of  the  highway. 
As  yon  all  know  the  public  highways  are 
created  in  the  first  Instance  and  principally 
for  tbe  use  of  the  travelers  upon  them,. and 
that  public  use  must  not  be  rendered  danger- 
ous or  Inconvenient  by  telegraph  companies 
In  placing  poles  upon  It.  Now,  gentlemen,  tbe 
company  had  therefore  the  right  to  place  Its 
poles  upon  the  public  highway;  It  did  not 
have  tbe  right  and  would  not  have  tbe  right 
to  place  the  poles  upon  the  traveled  portion 
oi  tbe  road.  You  understand  what  Is  meant 
by  that,  the  part  that  customary  travel 
occupies  and  takes  on  the  public  highway. 
It  would  not  have  tbe  right  to  plant  Its  poles 
on  that  portion  of  the  highway,  and  I  would 
say  it  would  not  have  the  right  to  place  its 
poles  In  such  near  proximity  to  tbe  traveled 
track  of  tbe  highway  as  to  render  the  high- 
way unsafe  or  Inconvenient.  In  placing  Its 
poles  so  as  .to  not  Incommode  tbe  use  of  the 
highway,  therefore,  we  think  It  should  not 
place  Its  poles  In  a  position  to  render  Incon- 
venient and  unsafe  public  travel  along  the 
bigbway.  If  In  placing  them,  they  are 
located  upon  tbe  traveled  portion  of  tbe 
public  highway,  the  traveled  track,  that,  gen- 
tlemen, It  would  go  without  saying,  would 
be  placing  them  where  they  would  Inconven- 
ience, at  least,  tbe  travel.  If  placed  In  such 
close  proximity  to  the  traveled  or  beaten 
track  as  to  make  probable  or  natural  that  a 
person  driving  along  In  the  daytime  or  night- 
time would  meet  with  an  accident,  and  re- 
ceive an  Injury,  such  placing  of  It  would  be 
a  placing  so  as  to  incommode  tbe  public  nse 
of  the  highway. 

"Now,  gentlemen,  the  company  bad  there- 
fore the  right  to  place  its  poles  upon  tbe 
public  bigbway;  it  did  not  have  tbe  right 
and  would  not  have  the  right  to  place  tbe 
poles  upon  tbe  traveled  portion  of  the  road. 
You  understand  what  is  meant  by  that,  the 
part  that  customary  travel  occupies  and 
takes  on  the  public  highway.  It  would  not 
bave  tbe  right  to  plant  Its  poles  on  that 
portion  of  the  highway  and  I  would  say  It 
vrould  not  have  the  right  to  place  Its  poles 
bx  such  near  proximity  to  the  traveled  track 
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of  the  highway  as  to  render  the  highway 
tmsafe  and  Inconvenient.  In  placing  Its  poles 
■0  as  to  not  incommode  the  use  of  the  high- 
way, therefore,  we  think  it  should  not  place 
its  poles  in  a  position  to  render  inconven- 
ient and  unsafe  public  travel  along  tbe  bigb- 
way. If,  In  placing  them,  they  are  located 
upon  tbe  traveled  portion  of  the  public  high- 
way, the  traveled  track,  that,  gentlemen.  It 
would  go  without  saying,  would  be  placing 
them  where  they  would  inconvenience,  at 
least,  the  travel.  If  placed  in  such  close 
proximity  to  tbe  traveled  or  beaten  track  so 
as  to  make  probable  or  natural  that  a  person 
driving  along  in  the  daytime  or  nighttime 
would  meet  with  an  accident  and  receive  an 
Injury,  such  placing  of  It  would  be  a  placing 
BO  as  to  Incommode  tbe  public  use  of  the 
highway. 

"The  question  as  to  where  this  pole  was 
placed  witb  reference  to  the  traveled  or 
beaten  track  of  the  highway  is  a  matter 
somewhat  in  dispute.  On  part  of  the  plain- 
tiff It  Is  alleged  this  was  placed  in  1896  in 
what  was  at  that  time  a  portion  of  the 
traveled  track  of  the  highway.  You  have 
beard  tbe  witnesses  who  testified  to  that 
effect,  I  believe  Mr.  Shannon,  possibly  Mr. 
Cashdollar  and  others.  They  say  they  have 
known  the  road  for  quite  a  number  of  years, 
and  at  tbe  time  when  the  pole  was  placed 
there  it  was  placed  on  a  portion  of  the  public 
bigbway-  then  u»ed  for  tbe  driving  of  vehicles 
over  it.  If  that  were  true  that  would,  we 
think,  be  an  encroachment  on  the  highway 
not  authorized  or  Intended  by  tbe  act  of 
assembly,  or.  If  the  company  placed  it  in  such 
near  proximity  to  that  traveled  or  beaten 
track  as  to  naturally  and  probably  lead  to 
results  such  as  complained  of  in  this  case, 
then  we  think  that,  gentlemen,  would  be 
placing  It  so  as  to  incommode  the  public 
highway,  and  such  as  not  warranted  by  tbe 
act  of  assembly. 

"You  remember  also  tbe  testimony  of  tbe 
witnesses  for  the  defendant  as  to  where  the 
pole  was  located  with  reference  to  the 
traveled  track  as  now  and  formerly  was. 
Some  state  there  Is  grass  growing  on  tbe  loca- 
tion now.  You  will  take  that  fact  Into  con- 
sideration In  connection  with  the  other  testi- 
mony, and  tbe  time  that  elapsed  since  tbe  pole 
was  placed  there,  and  from  all  the  testimony 
you  will  conclude  whether  or  not  that  pole 
was  placed  upon  the  traveled  track  at  that 
time,  in  which  case  we  think  it  would  be 
negligence  on  their  part,  or  if  not  placed  on 
was  in  such  close  proximity  as  to  render 
probable  such  an  injury  as  complained  of 
in  this  case. 

"On  tbe  part  of  the  defendant  it  is  ar- 
gued and  contended  here  that  It  was  negli- 
gent of  Miss  Little  to  be  riding  in  tbe  night- 
time in  the  manner  in  which  she  was.  Now, 
gentlemen,  we  may  say  to  you  that  public 
roads  are  made  for  all  sorts  of  proper  travel 
upon  them  and  with  all  kinds  of  vehicles 
such  as  are  usually  used  by  persons  travel- 
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ing  upon  the  roads,  and  we  may  say  to  you 
that  all  bare  a  right  to  travel  npon  the  pub- 
lic highways  in  parties  under  conditions  such 
as  the  parties  were  traveling  under  in  this 
case,  and  have  a  right  to  travel  If  they  wish 
to  travel  upon  hay  ladders  with  hay  upon 
them  and  also  in  the  nighttime. 

"So  that  In  the  location  of  the  pole  on 
the  highway  the  defendant  may  be  charged 
with  the  knowledge  that  persons  may  travel 
with  all  manner  of  vehicles  reasonable  and 
proper,  and  may  travel  in  the  nighttime  as 
well  as  in  the  daytime,  and  further  charged 
with  the  knowledge  and  fact  that  the  nights 
sometimes  are  dark.  All  those  things  enter 
into  the  question  of  the  determination  of  the 
defendant's  negligence,  and  also  into  the 
question  of  the  determination  of  the  plain- 
tiff's contributory  negligence. 

"It  haa  been  argued,  and  the  court  has 
been  asked  to  say,  that  it  was  negligence  on 
the  part  of  the  plaintiff  riding  on  hay  lad- 
ders with  her  feet  extending  out  for  some 
little  distance  over  the  bow  of  the  wagon. 
We  feel  that  we  could  not  say  this  as  a  mat- 
ter of  law.  That  is  a  matter  of  fact  to  be 
passed  upon  l^  the  Jury,  and  It  is  for  you 
to  say  from  your  knowledge  of  affairs  auu 
your  experience  as  men  in  the  country  and 
passing  over  the  blgbwajrs,  as  to  whether 
or  not  this  was  a  dangerous  or  negligent 
position  for  the  plaintiff  to  assume  in  riding 
in  that  way  at  that  time. 

"And  I  may  say  to  you  Just  here  that  under 
the  law  as  it  stands  in  this  state  at  this  time 
it  does  not  seem  that  ttie  negligence  of  the 
driver  of  a  private  conveyance  can  be  attrib- 
uted to  those  with  him.  It  seems  to  be  settled 
in  this  state  that  the  others  cannot  be  held  for 
the  negligence  of  the  driver.  It  was  a  mat- 
ter of  some  controversy  for  a  long  time,  but 
now  the  law  seems  to  be  settled  In  that  way. 
So  that  even  if  the  driver  In  this  case  was 
negligent  that  negligence  could  not  be  char^ 
ged  up  to  the  plaintiff  in  this  case  as  cou- 
tributory  negligence  on  her  part  because  she 
would  not  be  held  for  the  negligence  of  the 
driver." 

Verdict  and  Judgment  for  plaintiff  for 
$4,250.    Defendant  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTREJZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

S.  F.  Bowser  and  A.  Ik  Bowser,  for  ap- 
pellant Lev.  McQulstion  and  John  H.  Wil- 
son, for  appellee. 

MB8TREZAT,  J.  On  the  evening  of  July 
17,  1903,  a  party  of  27  young  ladies  and 
gentlemen  drove  from  Gallery  to  Harmony,  a 
distance  of  about  8  or  9  miles,  in  Butler 
county,  to  attend  a  social  function  at  the 
latter  place.  The  vehicle  was  a  farmer's 
ordinary  hay  wagon,  and  was  drawn  by  two 
horses.  The  rack  or  ladders  on  the  wagon 
were  covered  with  hay  and  the  members  of 
the  party  were  seated  at  different  places  on 


the  bay.  Frank  Kramer  drove  the  team  on 
this  occasion.  He  was  a  window  glass  cut- 
ter by  trade,  but  at  this  time  was  in  the 
employ  of  the  Ball  Sc  Cooper  Coal  Company, 
the  owner  of  the  horses  and  wagon  wliich 
carried  the  party  to  Harmony.  While  he 
was  the  driver  of  the  team,  the  evidence 
does  not  show  that  he  was  a  member  of  tbe 
party,  nor  does  It  show  all  the  persons  who 
composed  the  party.  Nor  is  it  disclosed  by 
the  evidence  whether  the  owner  of  the  team 
fumlsbed  it  gratuitously  for  the  occasion  or 
was  compensated  for  its  use,  or  whether 
Kramer  was  paid  for  his  services  as  driver, 
or  whether  they  were  rendered  without  com- 
pensation. The  party  left  Harmony  about 
midnight  to  return  home.  As  the  wagon 
was  passing  along  the  public  road  It  came 
in  contract  with  one  of  the  defendant's  tele- 
phone poles — "slightly,  Just  enough  to  allow 
it  to  slide  past"— and  Miss  Little,  the  plain- 
tiff, was  struck  by  the  pole,  knocked  from 
the  wagon,  and  injured.  The  pole  was  on 
the  west  side  of  the  highway,  and  she  was 
seated  on  that  side  of  the  wagon  with  her 
feet  extending  about  a  foot  out  ovw  the  bow 
of  the  hayrack,  which  was  over  the  rear 
wheel.  Kramer  sat  In  front,  and  was  driv- 
ing in  a  slow  trot  The  road  where  the  ac- 
cident occurred  is  a  public  highway  ana 
runs  north  and  south  along  a  hillside  whidi 
descends  from  east  to  west  The  width  of 
the  traveled  part  of  the  road  east  of  the 
pole,  exclusive  of  the  gutter  on  the  east  side. 
Is  about  13  or  14  feet,  and  is  practically 
level,  except  possibly  a  slight  descent  from 
the  west  to  the  east  side  with  a  slight  rise 
in  the  middle.  Brush  grows  on  both  sides 
of  the  road.  The  telephone  line  was  con- 
structed at  this  point  in  1896.  The  plain- 
tiff's statement  avers  that  the  road  whoe 
the  accident  occurred  "is  a  regularly  »- 
dalned,  laid  out  opened,  used,  and  traveled 
public  highway,"  and  that  the  defendant  com- 
pany n^ligently  and  unlawfully  placed  the 
pole  "in  and  upon  the  said  public  road,  and 
upon  the  usual  traveled  portion  of  the  said 
road,  and  the  said  defendant  company  has 
negligently,  wrongfully  and  unlawfully  main- 
tained the  said  telegraph  or  telephone  pole  in 
and  upon  the  said  public  road  and  the  traveled 
portion  thereof  for  several  years  last  past  and 
yet  continues  to  so  maintain  the  same."  It 
is  claimed  that  the  alleged  negligent  action 
of  the  defendant  company  in  placing  its 
pole  on  the  public  highway  caused  the  injury 
sustained  by  plaintiff  for  which  this  suit  was 
brought 

On  the  trial  of  the  cause,  the  court  sub- 
mitted to  the  Jury,  with  very  full  instruc- 
tions, the  alleged  negligence  of  the  defendant 
company  as  well  as  that  of  the  plaintiff. 
The  result  was  a  verdict  for  the  plaintiff, 
and  the  defendant  has  appealed,  claiming 
that  the  court  erred  in  the  admission  of  cer- 
tain testimony,  in  the  charge  to  the  Jury, 
and  in  the  answers  to  its  first  fourth,  sixth, 
and  eighth  points;    the   last  of  which  re- 
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quested  binAng  Instructions  (or  the  defend- 
ant company.  We  have  read  very  carefully 
the  testimony  and  cannot  see  how  the  case 
could  have  been  withdrawn  from  the  Jury. 
The  credibility  of  the  witnesses  was  for  the 
Jury  and  there  was  sufficient  testimony.  If 
believed,  to  warrant  the  finding  that  the 
telephone  company  had  placed  Its  telephone 
pole  on  the  traveled  portion  of  the  high- 
way, or  in  such  close  proximity  to  It  as  to 
endanger  the  safety  of  persons  using  the 
road,  or,  In  the  language  of  the  act  of  1874. 
"as  to  Incommode  the  public  use  of  said 
road."  Section  33  (P.  L.  92).  Without  quot- 
ing the  testimony  It  is  sufficient  to  say  that 
several  of  the  witnesses  testified  to  this  fact 
While  these  witnesses  vary  in  their  estimates 
of  the  distance  from  the  west  side  at  which 
the  pole  stands  within  the  traveled  part  of 
the  road,  they  all  say  it  is  on  the  traveled 
part  of  the  highway  and  that  it  is  an  ob- 
struction to  the  use  of  the  road  by  the  pub- 
lic. The  question  was,  ttierefore,  for  the 
Jury. 

The  right  of  the  defendant  company  to 
place  Its  poles  on  the  public  highways  of  the 
state  Is  statutory,  and  while  the  act  confer- 
ring the  franchise  must  not  be  construed  so 
as  to  defeat  the  grant,  yet  the  company 
naust  exercise  Its  franchise  within  the  statu- 
tory limitations.  The  authority  by  wtilcb  a 
telegraph  or  telephone  company  is  empowered 
to  construct  its  lines  on  the  public  highways 
of  this  state  is  conferred  by  the  act  of  April 
»,  1874  (P.  L.  92;  2  Purd.  Dig.  2001),  the 
83d  section  of  wtilch  provides  that  "such 
corporation  shall  be  authorized  *  *  *  to 
construct  lines  of  telegraph  along  and  upon 
any  of  the  public  roads,  streets,  lands,  or 
highways  *  *  •  within  the  limits  of  this 
state,  by  the  erection  of  the  necessary  fix- 
tures, including  posts  •  ♦  •  for  sustain- 
ing the  cords  or  wires  of  such  lines,  but  the 
same  shall  not  be  so  constmcted  as  to  in- 
commode the  public  use  of  said  roads,  streets 
or  highways."  •  •  •  There  can  be  no 
doubt  as  to  the  proper  interpretation  and  the 
meaning  of  this  legislation.  The  language 
is  explicit  and  the  purpose  of  the  statute  is 
manifest.  The  power  to  construct  Its  lines 
"along  and  upon"  a  public  highway  is  granted 
to  the  corporation  in  plain  terms.  Such  was 
the  evident  purpose  of  the  act  But  equally 
clear  and  explicit  is  the  language  employed 
by  the  Legislature  in  the  enactment  in  pre- 
acriblng  a  limitation  upon  the  power  of  such 
corporation  to  enter  and  construct  its  lines 
upon  the  highways  of  the  state  Its  right 
to  use  the  public  highways  in  the  couertrac- 
tion  and  maintenance  of  its  lines  was  qimli- 
fled  and  prohibited  to  the  extent  that  the 
public  should  not  be  Inconvenienced  in  the 
proper  use  of  the  highways.  Its  line,  says 
the  act,  "shall  not  be  so  constructed  as  to 
incommode  the  public  use  of  said  roads, 
streets  or  highways."  This  limitation  made 
the  use  of  highways  by  a  telegraph  lx>m- 
pany  secondary  and  subordinate  to  that  of 


the  public  for  which  the  roads  of  the  state 
were  primarily  intended.  The  Legislature 
did  not  intend,  by  this  legislation,  to  deprive 
the  public  of  the  use  of  the  highways  for 
any  proper  and  reasonable  means  of  travel, 
but  Intended  that  the  franchise  granted 
telegraph  companies  by  the  act  should  be 
exercised  in  subordination  to  tlie  rights  of 
the  public  on  the  roads  of  the  state  Such, 
we  think,  was  the  manifest  purpose  of  the 
act  of  1874. 

A  like  interpretation  yr&e  put  upon  a 
similar  statute  of  Ohio  by  the  Supreme 
Court  of  that  state  in  Cincinnati  Inclined 
Plane  Railway  Company  v.  Telegraph  Asso- 
ciation, 27  N.  R  880,  12  Ll  R.  A.  534,  29 
Am.  St  Rep.  559.  In  that  case  Mr.  Justice 
Dlckman,  delivering  the  opinion  of  the  court, 
says  (page  896  of  27  N.  B.,  page  667  of 
29  Am.  St  Rep.  [12  L.  R.  A.  534]):  "The 
authority  given  by  statute  to  a  telephone 
company  to  construct  its  lines  from  point  to 
point,  along  and  upon  any  public  road,  under 
the  continuing  prohibition  that  'the  same 
shall  not  Incommode  the  public  in  the  use  of 
such  road,'  would  plainly  indicate  an  inten- 
tion on  the  part  of  the  Legislature  that  the 
company  shall  exercise  such  franchise  with 
reference  to  the  comfort  and  convenience  of 
the  traveling  public,  and  shall  not,  in  any 
manner,  abridge  or  impair  the  use,  by  the 
public,  of  the  most  approved  methods  of 
travel  and  transportation.  And  a  reasonable 
interpretation  of  the  statute  would  lead  to 
the  conclusion,  tliat  to  impair  the  public  en- 
joyment of  an  approved  method  of  con- 
veyance on  the  streets,  would  be  in  derogation 
of  the  statutory  prohibition  that  the  public 
shall  not  be  incommoded  In  the  use  of  the 
roads  or  highways." 

The  errors  assigned  to  the  charge  raise  the 
question  of  the  proper  interpretation  of  the 
act  of  1874,  but  we  think  the  learned  Judge 
construed  the  act  substantially  in  conformity 
with  what  is  said  above.  In  the  case  at  bar 
it  conclusively  appeared  from  the  evidence 
that  there  was  ample  space  along  the  high- 
way for  placing  the  pole  in  question  without 
planting  It  in  the  traveled  part  of  the  road, 
or  so  near  to  it  that  It  would  inconvenience 
or  Interfere  with  those  who  might  use  the 
highway.  The  legal  width  of  the  road  is 
33  feet,  and  but  17  feet  were  used  for  the 
roadway  and  for  the  gutter  on  the  east 
side.  The  evidence  did  not  disclose  on  which 
side  of  the  traveled  part  was  the  unused 
portion  of  the  33  feet  It  is  apparent  how- 
ever, that  there  was  no  necessity  for  placing 
the  pole  in  a  position  that  would  obstruct  the 
use  of  the  road.  The  plalntlfTs  negligence 
was  a  question  fOr  the  Jury.  It  is  not  of  itself 
negligence  for  a  person  riding  in  a  wagon  on 
a  public  highway  to  permit  his  feet  or  arms 
to  extend  beyond  the  side  of  the  vehicle. 
When  one  is  injured  while  occupying  such 
position,  it  is  for  the  Jury  to  determine 
whether  he  was  at  the  time  exercising  the 
care  required  by  the  circumstances,  unless 
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the  danger  was  so  apparent  that  a  reasonably 
prudent  person  would  not'  have  taken  tbe 
risk.  In  tbat  erent,  the  court  may  .bold  bim 
negligent  as  a  matter  of  law.  Here  tbe  testi- 
mony clearly  sent  the  question  to  tbe  Jury. 
Nor  can  the  driver's  negligence  be  imputed 
to  the  plaintiff  under  the  facts  disclosed  by 
the  testimony  in  the  case.  The  evidence 
shows  simply  that  at  the  time  plaintiff  was 
injured  she  was  being  carried  in  a  private 
conveyance  owned  by  the  coal  company, 
which  was  driven  by  a  person  engaged  tn  the 
company's  service.  Under  such  circumstances 
it  is  settled  by  recent  decisions  of  this  court 
that  the  negligence  of  the  driver  is  not  im- 
putable to  one  who  is  injured  while  being 
carried  in  the  conveyance.  Carlisle  Borough 
V.  Brisbane,  113  Pa.  544,  6  Ati.  372,  57  Am. 
Rep.  483;  Dean  v.  Pefmsylvania  Railroad 
Co.,  129  Pa.  514,  18  Atl.  718,  6  L.  Ri  A.  143, 
15  Am.  St  Rep.  733;  Jones  v.  Lehigh  &, 
New  England  Railroad  Co.,  202  Pa.  81,  51 
Atl.  680. 

We  see  no  error  In  the  court's  answers  to 
tbe  defendant*  a  first,  fourth,  and  sixth 
points.  If  there  was  error  In  admitting  the 
testimony  of  John  Ficht,  a  witness  for  the 
plaintiff,  which  Is  the  subject  of  the  first 
assignment.  It  was  cured  by  the  Immediate 
order  of  tbe  court  striking  out  the  testimony. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  affirmed. 


LILLBT  ▼.  PITTSBURG,  V.  &  Q  RT.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  2,  1906.) 

1.  EmitXNT  DOVAIK— Pbofcbty  Sttbject. 

An  agreement  by  a  railroad  company  to 
pay  a  certain  amn  of  money  to  construct  cattle 

Sards  and  make  a  number  of  wagon  roads  over 
tracks,  in  consideration  of  tbe  grant  of  a 
right  of  way,  is  severable,  so  that  ue  right  to 
the  wagon  roads  may  be  condemned  by  tbe 
railroad  company,  under  Act  March  17,  1869 
(P.  L.  12;  2  Purd.  Dig.  1798),  for  the  purpose 
of  wideDing  its  roadway. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Coit.  Dig.  Eminent  Domain,  |  104.] 

2.  RAILBOADS— CONTBACTS— Pbebuicftior. 

The  presnmption  is  that  a  contract  by  a 
railroad  company  in  obtaining  a  right  of  way 
was  not  intended  to  barter  away  its  right  to 
make  necessary  improvements,  as  contemplated 
by  Act  March  17,  1869  (P.  L.  12;  2  Par(l  Dig. 
1798),  authorizing  tbe  widening  of  rights  of  way. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  Thomas  LlUey  against  the  Pitts- 
burg, Virginia  A  Charleston  Railway  Com- 
pany. From  a  decree  for  defendant,  plain- 
tiff appeals.    Affirmed. 

The  following  are  the  findings  of  fact  and 
conclusions  of  law  in  the  court  below: 

"Facts  found:  (1)  Thomas  Lilley,  the  plaln- 
tlfl.  Is  tbe  owner  of  a  tract  of  land  In  East 
Pike  Run  township,  in  this  county,  contain- 
ing 232  acres  more  or  less,  over  wtiicb  the 
Pittsburg,  Virginia  &  Charleston  Railway 
Company,  the  defendant,  in  the  year  1876 
(or  near  that  time)  constructed  its  railroad  ' 


and  has  ever  since  operated  the  tame.  The 
ground  occupied  by  the  defendant  company 
as  a  right  of  way  for  tbe  track  of  its  road 
in  1876  over  this  farm — for  a  valuable  con- 
sideration— ^was  'granted,  bargained,  sold, 
and  conveyed'  to  it  by  the  father  of  tbe 
plaintiff,  who  then  owned  the  farm,  and  the 
plaintiff  took  title  to  the  farm  subject  to  the 
defendant  company's  easement  thns  coor 
veyed  to  It  Tbe  defendant's  way,  as  de- 
scribed in  said  conveyance,  was  60  feet  In 
width  at  grade,  and  such  additional  width  as 
may  be  required  and  necessary  in  tbe  con- 
struction of  said  road  at  cuttings  and  em- 
bankments to  make  60  feet  wide  at  grade 
and  extending  in  length  as  far  as  tbe  said 
road  may  pass  over*  said  farm.  In  the 
writing  dated  April  12,  1876,  in  wbicb  this 
grant  is  made,  the  then  ownor  of  the  farm 
also  released  any  claim  for  damages,  in 
these  words:  'And  I  hereby  toe  myself,  my 
beirs  and  assigns  release  the  said  Pittsburg, 
Virginia  &  Charleston  Railway  C!c»npany 
from  any  and  all  damages  resulting  to  me 
by  the  location  and  construction  of  said 
railway  through  my  said  land,  provided  said 
railway  company  pay  me  before  they  aiter 
on  said  land  the  further  sum  of  fS50  (that 
is  in  addition  to  the  sum  paid  for  the  grant 
of  the  right  of  way)  and  make  cattle  guards 
at  each  end  of  my  line  where  it  is  now  In- 
closed, and  do  not  damage  my  springs,  and 
give  me  at  least  five  wagon  roads  under  th^r 
track  or  at  grade  through  nty  farm  and  re- 
move any  buildings  at  their  own  expense.' 
(2)  There  is  no  complaint  in  plaintitTs  bill 
that  the  money  consideration  of  the  grant 
to  the  railway  company  of  the  right  of  way 
In  question,  or  for  the  release  of  damages, 
have  not  been  fully  paid,  nor  Is  there  any 
claim  that  the  cattle  guards  were  not  built 
nor  that  any  springs  have  been  Injured, 
nor  that  the  five  wagon  roads  under  tbeir 
track  or  at  grade'  were  not  glvoi.  &)  The 
defendant  company,  in  the  year  1890.,  and 
now  again  in  the  year  1904,  seeks  to  condemn 
more  land  on  each  side  of  the  60  feet  ri^t 
of  wsy;  and  In  the  petition  for  approval  of 
the  bond  tendered  In  the  year  1904,  and  now 
on  file  to  No.  156,  August  term,  1904,  on  the 
law  side  of  this  court  and  pending  for  ap- 
proval. It  avers  that  it  seeks  also  to  con- 
demn four  of  these  wagon  roads  and  the 
right  to  change  the  other.  Tbe  langnage 
is  as  follows:  'Also  all  the  right  title  and 
Interest  of  said  Thomas  Lllley  In  four  of  the 
grade  crossings  as  claimed  by  said  Thomas 
LIU^  under  tbe  release  of  Thomas  Lllley 
dated  April  12, 1876,  which  calls  for  five  cross- 
ings. For  the  fifth  crossing  called  for  by  said 
release  the  company  are  to  construct  an  un- 
derground or  overtfead  crossing,  whichever 
may  be  more  suitable  for  a  crossing  at  the 
point  chosen  by  Mr.  Lilley.'  The  land  sought 
to  be  condemned  in  1890,  and  to  secure  tbe 
damages  for  the  condemnatiim  thereof  for 
which  a  bond  was  then  filed  to  No.  216, 
February  term,  1880,  is  on  and  adjoins  tlie 
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east  side  of  tbe  right  of  way  granted  In 
1878,  and  contains  In  all  abont  11^  acrea 
This  land  has  not  all  yet  been  actually 
used  by  tbe  railroad  company,  and  a  view 
to  assess  damages  has  not  been  held. 
Tbe  land  sought  to  be  condemned  in  1804, 
and  to  secure  the  damages  caused  there- 
by for  wblcb  the  bond  was  filed  for  ap- 
proval to  No.  166,  August  term,  1904,  is  al- 
most entirely  on  and  adjoins  the  west  aide 
of  the  right  of  way  granted  in  1876,  and 
contains  about  6^  acres.  (4)  The  directors 
of  the  defendant  company  have  by  proper 
resolution  appropriated  these  additional 
strips  of  land  on  the  east  and  west  side  of 
tbeir  old  right  of  way,  because  they  t>eUeved 
the  land  was  necessary  for  the  present  and 
future  needs  of  the  company,  and  they  intend 
eventually  to  cover  it  all  with  additional 
tracks  and  sidings  as  a  place  for  the  storing 
and  distribution  of  emp^  and  loaded  freight 
cars,  and  no  more  land  has  been  taken  than 
the  civil  engineer  of  the  company  believes 
Is  necessary.  (5)  The  plaintiff  denies  the 
right  of  the  defendant  company  to  condemn 
and  appropriate  the  road  crossings  provided 
for  in  contract  of  April  12,  1876. 

"Conclusions  of  law:  (1)  That  the  plain- 
tiff is  not  entitled  to  equitable  relief,  and  the 
restraining  orders  prayed  for  should  be  re- 
fused and  plaintifCs  bill  dismissed.  (2)  That 
the  petition  and  bond  filed  to  No.  166,  August 
term,  1904,  Is  not  an  attempt  to  rescind  any 
part  of  the  agreement  of  April  12,  1876,  ex- 
ecuted by  it  and  Thomas  Lilley,  deceased." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
BLKIN,  and  STEWART.  JJ. 

W.  B.  Bodgers,  J.  W.  KrauB,  W.  8.  Parker, 
Winfield  Mcllvalne,  and  Norman  B.  Clark, 
for  appellant  A.  M.  Todd  and  J.  A.  Wiley, 
for  appellee. 

MESTBEZAT,  J.  The  learned  trial  Judge 
has  found  and  clearly  stated  all  the  material 
facts  of  the  case,  and  in  his  opinion  has 
fully  vindicated  the  decree  which  he  directed 
to  be  entered.  The  only  question  in  this 
case  is  the  right  of  the  defendant  company 
to  condemn  the  four  grade  crossings  which 
the  pinintiff  claims  he  is  entitled  to  under 
the  contract  of  April  12,  1876.  It  is  clear, 
we  think,  that  this  Is  a  severable  and  not 
an  entire  contract.  The  clause  relating  to 
the  damages  and  the  wagon  roads  across 
tbe  tracks  to  be  given  Mr.  LiUey  may  be 
omitted  from  the  contract,  and  still  tbe 
grant  of  the  right  of  way  will  have  a  valu- 
able consideration  to  support  it  and  be  en- 
forceable against  the  grantor.  The  convey- 
ance is  complete  without  this  clause,  and 
▼ests  In  the  railroad  company  the  easement 
tbrough  tbe  farm  of  Mr.  Ulley.  The  only 
plausible  theory,  and  the  correct  interpreta- 
tion of  the  contract,  therefore,  is  that  sug- 
gested by  the  trial  Judge  that  the  release 


of  damages  was  Intended  to  release  the  rail- 
way company  from  any  damages  which,  by 
the  construction  of  tbe  railroad,  might  re- 
sult to  that  part  of  the  farm  outside  the 
right  of  way.  These  damages  may  have 
been  released  by  the  grant  of  the  easement, 
as  has  been  held  In  some  jurisdictions,  but 
the  parties  thought  the  release  necessary  to 
relieve  the  company  from  damages,  and  for 
that  reason  it  was  inserted  in  the  convey- 
ance. Following  the  release  Is  the  proviso, 
the  several  matters  in  which  clearly  con- 
stitute tbe  consideration  for  the  execution  of 
the  release  and  not,  as  claimed  by  the  plain- 
tiff, for  the  grant  of  tbe  right  of  way.  The 
contract  did  not  provide  that  the  |250  should 
be  paid,  the  cattle  guards  should  be  con- 
structed, and  the  company  should  give  Mr. 
LUley  the  wagon  roads  over  its  tracks  as  a 
consideration  for  the  conveyance  of  the  right 
of  way,  but,  on  tbe  contrary,  it  expressly 
sets  forth  that  the  grant  of  the  right  of  way 
was  made  "for  and  In  consideration  of  the 
benefits  and  advantages  to  me  from  the  con- 
struction of  its  railway  through  my  land." 
Tile  money  to  be  paid  and  the  acts  to  be 
done,  as  required  in  the  proviso,  must  there- 
fore be  regarded  as  the  consideration  for  the 
release  of  damages  for  injuries  done  the 
plaintlfTs  farm  outside  the  appropriation  for 
the  right  of  way  for  the  contruction  of  the 
defendant's  road.  The  right  to  the  wagon 
roads  over  the  defendant's  tracks,  acquired 
as  the  consideration  for  tbe  release  of  dam- 
ages, was  the  property  of  Mr.  LUley,  and 
could  be  appropriated  by  the  defendant  com- 
pany under  the  Act  of  March  17,  1869  (P.  L. 
12;  2  Purd.  Dig.  1798).  Tbe  crossings  were 
easements  or  private  rights  of  way,  and  as 
such  may  be  taken  by  the  company  under 
the  statnta  In  doing  so  the  defendant  is 
not  repudiating  or  rescinding  the  contract 
of  April  12, 1876,  as  contended  by  the  learned 
counsel  for  the  plaintiff,  but  simply  appro- 
priating for  its  legitimate  use  tbe  property 
of  the  plaintiff  in  accordance  with  the  laws 
of  tbe  state.  In  Jones  v.  Pittsburg,  etc.. 
Railroad  Company,  11  Pa.  Super.  Ct  202,  It 
was  held  that  a  railway  company  could,  un- 
der the  act  of  1869,  appropriate  a  part  of  a 
private  right  of  way,  which  the  company 
had  agreed  not  to  interfere  with  in  the  con- 
tract made  with  the  owner  of  the  land  by 
virtue  of  which  It  had  acquired  Its  right 
of  way.  In  tlint  case  it  is  said  t^  Rice.  P. 
J.,  delivering  the  opinion:  "The  right  of  a 
railroad  company  to  make  the  necessary  im- 
provements contemplated  by  the  act  of  1869 
was  intended  in  large  measure  to  be  exer- 
cised for  the  public  good,  and  it  will  not  be 
presumed,  in  the  absence  of  clear  words,  that 
the  company  intended  to  barter  away  that 
right  and  thus  disable  itself  wholly  or  in 
part  to  perform  those  public  functions  It  has 
undertaken." 

We  see  no  error  In  the  record,  and  there- 
fore the  decree  of  tbe  court  below  is  a£Brmed. 
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RABB  y.  SHOENBER6ER  OOAL  (30. 
(Supreme  C!ourt  of  PennsylTanla.    Jan.  2, 1906.) 

1.  Dauaoks— Measure  or  Dauaoes— Injubt 
TO  Rbai,  Pbopkbtt. 

The  mesBure  of  damages  for  permanent 
injury  to  real  estate  is  the  resulting  deprecia- 
tion in  the  value  of  the  proper^. 

[E3d.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Damages,  H  273-278.] 

2.  Tbespass  —  Daicaoks  —  Destbuction  of 
Spbiros. 

In  trespass  against  a  mining  company  by 
the  owner  of  the  surface  to  recover  for  failure 
to  leave  sufficient  support  for  the  surface  and 
for  the  destruction  of  five  springs,  the  measure 
of  dai&ages  is  the  permanent  depreciation  in 
value  of  the  farm  caused  thereby. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IB, 
Cent.  Dig.  Damages,  H  27S,  276.] 

3.  Same. 

Where  a  mining  company  by  its  operations 
had  destroyed  certain  springs  belonging  to  the 
owner  of  the  surface,  his  measure  of  damage, 
where  the  loss  of  one  spring  was  supplied  by 
piping  water  from  another,  in  so  far  as  that 
spring  was  concerned,  was  the  cost  of  the  piping. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  William  T.  Rabe  against  the 
Sboenberger  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

On  measnre  of  damages  the  trial  court 
charged  as  follows:  "The  measure  of  dam- 
age, gentlemen  of  the  Jury,  In  a  case  of  this 
kind,  as  laid  down  by  the  Supreme  Court  and 
the  one  which  you  are  to  follow,  is:  'For  the 
measnre  of  damages  for  failure  to  furnish 
surface  support  is  the  actual  loss  the  owners 
of  the  surface  have  sustained  to  their  land' — 
the  surface  in  this  case  including  the  bnlldlng 
thereon — 'by  reason  of  the  cave  In.'  The 
acttial  loss  would  mean  the  real  loss,  if  any, 
that  was  sustained  by  the  plaintiff  by  reason 
of  any  springs  that  be  may  have  lost  on 
this  portion  of  the  farm,  because  the  farm 
as  yet  Is  not  affected  as  a  whole,  but  the 
loss  here  is  confined  to  some  40  or  60  acres, 
or  thereabouts,  although  I  believe  the  defend- 
ant's engineer  claimed — ^the  principal  engi- 
neer in  charge  of  that  mine — that  the  coal 
was  only  mined  out  from  20  or  21  acres  of 
this  plaintiff's  farm.  When  you  come  to  the 
question  of  loss  here  and  damage,  because  It 
is  not  denied  that  there  is  some  for  which 
the  defendant  Is  liable,  and  they  have  told 
you  what  that  was,  you  take  the  elements  of 
actual  loss,  the  actual  loss  to  the  plaintiff  here; 
and  the  cost  that  it  would  be  to  him  to  restore 
his  buildings  or  his  farm,  if  possible,  to  make 
him  as  good  as  he  was  before,  is  the  measure 
of  damages  you  will  apply  In  this  case. 
When  you  come  to  consider  the  loss  of  the 
spring,  you  are  not  bound  by  any  arbitrary 
estimate  that  a  witness  on  the  one  side  or 
the  other  may  place  on  a  spring  or  the  build- 
ings that  may  be  gone  or  damaged.  Yon  take 
this  farm,  this  portion  of  the  farm  that  is  in 
controversy  here,  and.  If  it  would  appear  to 
you  that  there  were  other  springs  on  this 
farm  that  supplied  a  flow  of  water  that  was 


sufficient  to  keep  up  the  supply  necessary  to 
carry  on  the  farming,  when  one  of  these 
springs  disappeared,  It  would  be  for  you  to 
say  whether  the  plaintiff  would  be  as  much 
damaged  If  there  was  no  other  water  on  his 
place  that  he  could  get  And  If  tbe  spring 
at  the  house  could  be  supplied  from  another 
spring  without  diminishing  appreciably  tbe 
supply  that  was  necessary  for  another  part 
of  tbe  farm,  the  flow  through  that,  would  not 
the  actual  loss  be  what  it  would  cost  to  pipe 
tbe  water  to  tbe  house,  eta?  That  is  what  I 
mean  when  I  say  you  are  not  bound  by  the 
arbitrary  estimate  of  loss  that  the  defendant 
puts  on  this  plaintiff's  spring  or  springy  <x 
that  tbe  plaintiff  and  his  witness  themselves 
may  put  upon  them,  but  you  are  to  use  your 
own  good  Judgment,  considering  all  tbe  facts 
and  circumstances  in  the  case,  taking  that 
part  of  the  land  that  is  affected  by  the  loss  of  * 
the  springs  here  for  all  of  the  purposes  for 
which  It  could  be  used  In  the  shape  it  was 
made,  for  farming  purposes  and  for  the 
laying  out  of  lots.  You  are  to  use  your  own 
good  Judgment,  gentlemen  of  the  jury,  guard- 
ed within  the  lines  at  least  of  what  the  wit- 
nesses say  on  both  sides  here  as  to  how  many 
cracks  there  were  and  how  they  Interfere 
with  the  cultivation  of  the  surface,  m 
whether  they  are  of  such  a  nature  as  would 
be  dangerous  for  stock  running  in  the  field, 
whether  they  could  be  filled  up  and  made  as 
safe  as  they  were  before  any  cracks  appeared. 
What  Is  the  extent  of  damages,  by  way  of 
actual  loss  to  the  surface,  if  you  find  his  farm 
left  in  that  condition." 

Verdict  and  Judgment  for  plaintiff  for 
$6,500.    Defendant  appealed. 

'Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

W.  H.  L.  Thomson,  James  I.  Brownson.  J. 
W.  &  Alvin  Donnan,  and  D.  W.  Kubn,  for 
appellant  T.  F.  Birch  and  Mcllvain,  Vance 
&  Gibson,  for  appellee. 

POTTER,  J.  This  was  an  action  of  tres- 
pass, brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  to  plalntifTs 
property  by  the  defendant  company.  The 
plaintiff  was  the  owner  of  a  farm  In  Wash- 
ington county,  near  the  town  of  Donora,  and 
the  defendant  company  owned  the  underlying 
coal.  During  the  process  of  mining,  and  by 
reason  of  Its  failure  to  leave  propa*  supp<Ht 
for  the  surface,  the  defendant  company  in- 
jured a  portion  of  the  surface  for  building 
purposes,  Interfered  with  the  use  of  a  private 
road,  damaged  the  dwelling  house,  and  de- 
stroyed certain  springs  of  water.  The  as- 
signments of  error  relate  solely  to  the  meas- 
ure of  damages.  The  principal  Injury  of 
which  complaint  was  made  was  the  destruc- 
tion of  five  springs  of  water.  This  Injury 
was  permanent  and  Irremediable,  as  was  also 
any  damage  to  the  surface  which  might 
render  it  less  available  for  building  purpoaea^ 
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Otber  Injuries,  such  as  the  sinking  of  the 
dwelling  house  and  the  opening  of  cradcs 
across  the  private  right  of  way,  were  re- 
mediable. For  the  latter  the  cost  of  repair  or 
restoration  Is  obrlonsly  the  measure  of  the 
damage. 

'  The  first  assignment  of  error  complains 
of  the  admission  of  testimony  as  to  the 
value  of  the  springs  in  themselves.  This 
specification  is  sustained.  The  value  of  the 
springs  was  only  an  element  in  estimating 
the  value  of  the  realty.  If  the  trespass  re- 
sulted in  permanent  injury  to  the  realty, 
the  measure  of  damages  Is  the  diminution 
In  the  market  value  of  the  land.  This  prin- 
ciple is  laid  down  in  Schuylkill  Nav.  Co.  t. 
Farr,  4  Watts  &  S.  302,  where  it  was  held 
that  the  measure  of  damages  is  (p.  375)  "the 
difference  betweoi  what  the  property  would 
ttave  sold  for  as  affected  by  the  Injury  and 
what  it  would  have  brought  unaffected  by 
such  injury."  And  in  McKnight  v.  Batcliff, 
44  Pa.  156,  an  action  for  flooding  the  shaft 
of  a  coal  mine,  the  measure  of  damages  was 
held  to  be  the  actual  injury  sustained  in  de- 
lay, loss  of  time,  damage  to  machinery,  etc., 
and,  U  the  mine  was  irreclaimable,  then  the 
value  of  the  estate  and  property.  In  Han- 
over Water  Co.  v.  Iron  Co.,  84  Pa.  27d,  It 
was  held  that  the  measure  of  damages  for 
the  diversion  of  a  stream,  whereby  a  farm 
with  an  ore  bank  thereon  is  injured,  was  the 
difference  in  the  market  value  of  the  proper- 
ty, as  a  farm  and  ore  bank,  immediately 
l)efore  the  diversion  of  the  stream  and  im- 
mediately afterwards  as  affected  thereby.  In 
Vanderslice  v.  Phlla.,  103  Pa.  102,  an  action 
for  Injuries  through  the  bursting  of  a  negli- 
gently constructed  sewer,  Mr.  Justice  Trun- 
key  said  (page  109):  "Compensation  for 
loss  is  the  measure  of  damages.  Permanent 
Injury  done  to  the  buildings,  cost  of  repairs, 
and  the  loss  of  rent  for  the  time  necessary 
to  make  the  repairs,  are  elements  affecting 
the  market  value,  and  the  difference  between 
that  value  in  their  injured  condition  and 
such  value,  if  uninjured,  is  compensation." 
The  sound  clear  rule  is  stated  in  Seely  v. 
Alden,  61  Pa.  302,  100  Am.  Dea  642,  Fulmer 
V.  Williams,  122  Pa.  191,  16  Atl.  726,  1  L.  H. 
A.  603,  9  Am.  St  Rep.  88,  Williams  v.  Ful- 
mer, 161  Pa.  406,  26  Aa  103,  81  Am.  St 
Rep.  767,  and  Thompson  v.  IVactlon  Co., 
181  Pa.  181,  87  Atl.  205,  and  is  in  substance 
that  when  the  injury  is  permanent  the 
measure  of  damages  is  the  difference  in  mar- 
ket value  before  and  after  the  injury,  or 
the  cost  of  removing  the  obstruction,  which- 
ever is  the  lower  amoimt 

In  the  present  case  the  plaintiff  bad  a 
dairy  farm,  which  was  unusually  well  sup- 
plied with  water.  It  had  no  less  than  12 
springs  on  it  with  water  In  every  field. 
Plaintiff  claimed  that  five  of  the  springs 
were  destroyed  by  the  cracks  In  the  land. 
The  question  was,  how  much  was  the  farm 
depreciated  in  value  by  the  loss  of  the 
springs?    Yet  the  plaintiff  was  allowed  to 


estimate  the  value  of  the  springs  as  such, 
and  placed  one  of  them  at  a  valuation  of 
$10,000,  and  the  aggregate  loss  of  the  springs 
at  $20,000.  There  was  evidence  showing 
that  the  loss  of  one  spring  was  supplied  by 
piping  water  from  another.  If  so,  then  the 
damage,  in  so  far  as  that  one  was  concerned, 
was  the  cost  of  piping.  But  in  so  far  as  the 
taking  of  the  springs  could  not  be  remedied  or 
made  good,  the  springs  should  have  been  valu- 
ed, not  as  independent  pieces  of  property,  but 
as  elements  going  to  make  up  the  value  of 
the  farm  as  a  whole.  The  farm  was  not 
wholly  deprived  of  water.  The  number  of 
springs  had  only  been  lessened.  In  just  so 
far  as  any  of  them  were  destroyed,  their  val- 
ue would  be  one  of  the  elements  of  de- 
predation to  be  considered  in  ascertaining 
the  loss  in  the  selling  value  of  the  whole 
property,  caused  by  the  injiury  indicted  by 
the  defendant  company.  Kossler  v.  Pitts- 
burg, etc..  Railway  Co.,  208  Pa.  50,  67  Atl. 
66.  Cbunsel  for  appellant  admits  that  the 
portion  of  the  charge  dealing  with  the  meas- 
ure of  damages  for  the  temporary  or  remedi- 
able injuries  was  substantially  correct.  But 
it  is  contended  that  no  adequate  rule  was  giv- 
en to  the  jury  by  which  they  were  to  arrive 
at  the  damages  for  permanent  Injury,  and 
that  they  were  merely  told  to  allow  the  actual 
loss.  Counsel  would  have  been  In  better 
position  to  complain  if  specific  requests  for 
instructions  upon  the  measure  of  damages 
had  been  presented  to  the  court  below  at  the 
trial.  We  feel,  however,  that  the  charge  was 
not  sufficiently  specific  upon  this  point  The 
Jury  were  told  that  the  plaintiff  had  the  right 
to  recover  his  "actval  loss,"  but  were  not 
told  how  that  actual  loss  was  to  be  estimated 
in  considering  the  result  of  the  permanent 
injuries.  For  all  such  injuries  the  rule 
should  have  been  given  to  the  jury  that  the 
measure  of  damages  Is  the  diminution  in 
the  market  value  of  the  property.  Author- 
ity for  this  statement  is  ample.  "The  gener- 
al principle  upon  which  compensation  for  in- 
juries to  real  property  is  given  is  that  the 
plaintiff  should  be  reimbursed  to  the  extent 
of  the  injury  to  the  property.  The  injury 
caused  by  the  defendant  may  t>e  of  a  per- 
manent nature.  In  such  a  case  the  measure 
of  damages  is  the  diminution  in  the  market 
value  of  the  property.  If  the  injury  caused 
a  total  or  partial  loss  of  the  land  for  a  limit- 
ed time,  the  diminution  in  rental  value  Is 
the  measure.  One  of  these  two  measures  is 
always  applicable.  If  the  injury  is  easily 
reparable,  the  cost  of  repairing  may  be  re- 
covered. But  it  must  be  shown  that  the 
repairs  were  reasonable,  and,  if  the  cost  of 
repairing  the  injury  is  greater  than  the  dim- 
inution in  market  value,  the  latter  Is  always 
the  true  measure  of  damages."  3  Sedgwick 
on  Damages,  |  982,  quoting  Seely  v.  Alden, 
61  Pa.  302,  100  Am.  Dec.  642.  Thia  principle 
was  followed  in  Fulmer  v.  Williams,  122  Pa. 
191,  16  Atl.  726,  1  L.  R.  A.  603,  9  Am.  St 
Rep.  88,  where  a  riparian  owner  on  a  navi- 
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gable  rtver  bronght  an  action  against  a  neigh- 
boring riparian  owner  for  Injury  to  Ills  prop- 
erty by  reason  of  loss  of  water  power  and  di- 
version of  tbe  stream  from  its  natural  chan- 
nel in  front  of  his  land  by  deposit  of  rubbish 
and  other  obatmctlons.  The  trial  judge  pa> 
mitted  the  jivy  to  find  damages  for  loss  of 
water  power  and  diversion  of  the  stream 
from  its  natural  course.  The  measure  of 
damages,  if  the  Injury  was  permanent,  was 
said  to  be  the  diCTerence  in  the  market 
value  before  and  after  the  injury,  thus  ap- 
plying the  rule  of  Seely  v.  Alden,  61  Pa. 
302,  100  Am.  Dec.  642.  On  appeal  the  case 
was  reversed  on  the  ground  that,  in  the  ab- 
sence of  a  grant  from  the  commonwealth, 
plaintiff  had  no  right  to  water  poww;  but 
It  was  said  he  could  recover  as  riparian 
owner  for  diversion  of  water.  Tbe  measure 
of  damages  was  not  discussed  In  this  opinion, 
but  in  Williams  v.  Fulmer,  161  Pa.  406, 
25  Atl.  103,  31  Am.  St  Rep.  767,  the  same 
questions  came  up  again.  On  the  meas- 
ure of  damages  tbe  trial  judge  charged  that. 
If  the  injury  was  permanent,  the  damages 
would  be  the  depreciation  in  value  of  the 
property,  or  the  cost  of  removing  the  ob- 
structions, whichever  was  the  lower  amount 
This  was  assigned  for  error.  The  judgment 
was  a£Brmed;  this  court  saying:  "l^e  learn- 
ed trial  judge  followed  the  rule  laid  down 
in  Fulmer  v.  Williams,  122  Pa.  191,  16  Atl. 
726,  1  L.  B.  A.  603,  6  Am.  St  R^.  88,  and 
tried  the  cause  with  discrimination  and 
ability." 

It  is  suggested  In  the  argument  here  that 
the  trial  court  considered  the  decisions  of 
this  court  In  Bobb  t.  Carnegie,  145  Pa.  324, 

22  AU.  649,  14  L.  B.  A  829,  27  Am.  St  Rep. 
694,  and  McGettigan  v.  Potte,  149  Pa.  155, 
24  AU.  198,  as  esUblishing  the  doctrine  that 
In  no  instance,  and  under  no  circumstances, 
is  depreciation  of  market  value  the  measure 
of  damages  for  any  Injury  to  real  estate 
in  an  action  between  private  parties.  That 
these  decisions  are  not  to  be  so  understood 
was  pointed  out  In  Thompson  v.  Traction 
Co.,  181  Pa.  131,  37  Atl.  206,  which  was  an 
action  of  trespass  against  a  street  railway 
company  which  had  constructed  its  rail- 
way on  a  public  road  in  front  of  plaintiff's 
property  without  their  consent  Justice  Mo- 
Collum  said  (page  136):  "The  right  of  the 
plaintiffs  to  compensation  for  the  injury 
done  to  their  property  by  the  change  of  grade 
of  the  highway  in  front  of  it,  and  the  con- 
struction thereon  of  tbe  railway,  is  not  dis- 
puted. The  defendant,  however,  contends 
that  tbe  court  adopted  a  wrong  method  of 
ascertaining  the  compensation  they  were  en- 
titled to  receive  for  the  injury  thus  inflict- 
ed. All  the  specifications  of  error  relate  to 
this  contention,  and  the  cases  cited  as  sus- 
taining it  are  Lentz  v.  Carnegie,  145  Pa.  612, 

23  Atl.  219,  27  Am.  St  Rep.  717;  McGettigan 
V.  Potts,  149  Pa.  155.  24  Atl.  198;  and  Eshle- 
man  v.  Martlc  Township,  152  Pa.  68,  25  Atl. 
178.    The  rulings  and  instructions  complain- 


ed of  were  to  tbe  effect  that  the  d^reciatlon 
in  the  value  of  tbe  property,  as  the  result 
of  the  change  of  grade  and  the  construction 
and  maintenance  of  the  railway,  famished 
the  measure  of  oompoisation.  *  *  *  No 
good  reason  appears  for  holding  that  tbe  rul- 
ings and  instructions  in  regard  to  the  meaa- 
ure  of  compensation  were  erroneous.  Tbe 
mere  fact  ttiat  tbe  defendant  was  not  Invest- 
ed with  the  iKiwer  or  right  of  oulnent 
domain  is  not  a  sufficient  warrant  for  con- 
demning them.  It  is  true  tliat  they  were  in 
accord  with  tbe  settled  rule  for  the  ascer- 
tainment of  compensation  In  a  case  where  a 
corporation,  invested  with  tbe  privilege  of 
taking  private  property  for  public  use,  lias. 
In  tbe  construction  or  enlargement  of  Its 
works,  taken,  injured,  or  destroyed  the  prop- 
erty of  another.  But  this  rule  is  not  nec- 
essarily limited  to  such  cases.  It  may  be 
applied  in  a  case  of  permanent  injury  to  real 
estate,  when  the  issue  is  between  private 
ipersons.  An  illustration  of  this  may  be 
found  In  Williams  v.  Fulmer,  151  Pa.  406, 
26  AU.  103,  31  Am.  St  Rep.  767.  In  that 
case  the  plaintiff  sought  to  recover  from  the 
defendant  compensation  for  an  injury  to  bis 
property  by  reason  of  the  diversion  of  tbe 
water  of  a  navigable  riv»  from  its  natural 
channel  in  front  of  bis  land,  and  it  was 
held  that  'compensatory  damages  in  such 
case  would  l>e  tbe  depreciation  in  value  of 
the  property,  If  the  injury  were  permanent 
or  the  cost  of  removing  the  obstruction, 
whichever  was  the  lower  amount' " 

We  do  not  think  It  is  necessary  to  enlarge 
further  upon  this  point  It  is  sufficient  to 
say  that  the  sound  rule  is  that,  wh«re  tber* 
is  a  permanent  injury  to  real  estate,  the  ex- 
tent of  tbe  damage  caused  thereby  is  to  be 
measured  by  the  resulting  depreciation  in 
the  value  of  the  property.  Pwmanency  of 
Injury  is  the  proper  test  for  the  applica- 
tion of  this  rule.  In  so  far  as  the  property 
of  the  plaintiff  in  this  case  was  perman«itly 
injured,  the  rule  should  have  been  applied. 

The  Judgment  is  reversed,  and  a  venire 
faqias  de  novo  is  awarded. 


In   re  GREGG'S   BSTATB. 

Appeal  of  WASHINGTON  HOSPITALu 

(Supreme  C3ourt  of  Pennsylvania.    Jan.  2, 
1906.) 

L  Wtixs — Chabtties — VALrorrr  of  Bequest 

— Time  of  Making. 

Under  Act  April  26,  1855  (P.  Ia  828), 
providing  that  no  charitable  bequest  shall  be 
valid  if  made  within  one  calendar  month  from 
tbe  death  of  the  testator,  a  will  containing  a 
charitable  bequest,  executed  October  8,  1899,  be- 
tween the  hours  of  3  and  5  o'clock  in  the  after- 
noon, where  the  testator  died  November  8,  1905, 
between  the  hours  of  7  and  8  p.  m.,  was  within 
one  calendar  month  from  the  death  and  void. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45. 
Cent  Dig.  Time,  S{  6,  8,  63;  voL  49,  Cent 
Dig.  Wills,  f  37.] 
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2.  Time — Calendar  Mokths. 

A  calendar  month  is  not  one  of  any  given 
number  of  days  throughout  the  entire  year,  but 
varies  in  length  according  to  the  Gregorian  cal- 
endar. 

[Ed.  Note. — For  cases  in  point,  see  roL  45, 
Cent.  Dig.  Time,  |i  6,  6,  53.] 

Appeal  from  Orphans*  Court,  Washington 
Oounty. 

In  the  matter  of  the  estate  of  Mary  A. 
Oregg.  From  a  decree  refusing  petition  to 
Bell  real  estate,  the  Washington  Hospital  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Andrew  M.  Linn  and  William  A.  Way,  for 
appellant  John  H.  Murdoch  and  Edgar  B. 
Murdoch,  for  appellee. 

BROWN,  J.    The  will  of  Mary  A.  Gregg, 
nnder  which  the  Washington  Hospital  claims 
a  charitable  bequest,  was  executed  on  Oc-  | 
tober  8,  1899,  between  the  hours  of  3  and  | 
5  o'clock  p.  m.    She  died  on  November  8tb 
of  the  same  year,  between  the  hours  of  7 
and  8  o'clock  p.  m.,  and  the  single  question  | 
raised  on  this  appeal  is  whether  the  bequest 
to  the  appellant  is  defeated  by  the  act  of 
April  20,  1855  (P.  L.  328). 

By  the  eleventh  section  of  the  act  (page  332) 
St  is  declared  "that  no  estate,  real  or  per^ 
sonal,  shall  hereafter  I>e  bequeathed,  de- 
vised, or  conveyed  to  any  body  politic,  or  to 
any  person  in  trust  for  religious  or  chari- 
table uses,  except  the  same  be  done  by  deed 
or  will,  attested  by  two  credible,  and,  at  the 
time,  disinterested  witnesses,  at  least  one 
calendar  month  before  the  decease  of  the 
testator  or  alienor;  and  all  dispositions  of 
property  contrary  hereto,  shall  be  void  and 
go  to  the  residuary  legatee  or  devisee,  next 
of  kin,  or  heirs,  according  to  law."  A  calen- 
dar month  is  not  one  of  any  given  number 
of  days  throughout  the  entire  year,  but 
varies  in  length  according  to  the  Gregorian 
calendar.  A  calendar  month  beginning  in 
February,  except  In  leap  year,  is  of  28  days' 
duration ;  one  beginning  in  April,  June,  Sep- 
tember, or  November  is  of  30  days ;  and  one 
beginning  in  either  of  the  other  seven 
months,  of  31  days.  As  the  calendar  month 
to  elapse  between  the  date  of  the  executi<m 
of  this  will  and  the  death  of  the  testatrix 
was  one  of  31  days,  the  bequest  made  to  the 
appellant  is  void,  unless,  after  the  will  was 
executed  in  the  manner  directed  by  the  stat- 
ute, "at  least"  that  number  of  days  inter- 
vened before  her  death.  '  In  the  elaborate 
brief  submitted  I)y  counsel  for  the  appellant, 
decisions  by  courts  in  this  country  and  in 
Eingland  have  been  cited  upon  the  general 
principles  regulating  the  computation  of 
time,  and,  in  the  light  of  some  of  them,  we 
are  asked  to  disturb  the  decree  below  and 
declare  the  bequest  operative.  We  are  not, 
however,  dealing  with  general  principles  or 
rules  of  construction,  but  with  the  express 


words  of  a  statute,  which  cannot  be  over- 
ridden, even  In  the  furtherance  of  what  may 
seem  to  be  Justice.  The  Action  of  the  law 
that  a  day  has  no  fractions  yields  at  times, 
when  equity  requires  that  hours  be  counted, 
or  tliat  the  exact  time  a  thing  is  done  be 
noted,  but  never  when  the  duration  of  time, 
as  fixed  by  a  statute,  is  free  from  all  doubt 
"At  least  one  calendar  month"  must  elapse 
between  the  execution  of  a  will  containing 
a  charitable  bequest  and  the  death  of  the 
testator,  if  the  bequest  is  to  be  valid.  The 
meaning  of  the  words  "at  least"  is  "in  the 
smallest  or  lowest  degree ;  at  the  lowest  esti- 
mate, or  at  the  smallest  concession  or  claim; 
at  the  smallest  number."  4  Oya  366.  In  do. 
daring  that  "at  least  one  calendar  month" 
mnst  elapse  between  the  execution  of  a  will 
containing  a  charitable  bequest  and  ttie  death 
of  the  testator,  the  manifest  meaning  of  the 
statute  is  that  such  a  month  must  fully  elapse 
between  the  dates  of  the  two  events.  A  calen- 
dar month  is  made  up  of  days — in  this  case, 
of  31  days.    The»e  are  full,  clear  31  days,  not 

30  days  and  fractions  of  2  other  days,  making 
in  hours  another  day,  and,  with  the  other  30, 

31  days,  but  31  separate  and  Independent 
days;  the  first  beginning  when  October  8th 
ended,  at  midnight,  and  the  last  ending  at 
the  close  of  November  8th,  at  midnight  The 
computation  in  hours  which  the  appellant 
makes,  from  5  p.  m.  October  8th,  to  8  p.  m. 
November  8th,  it  is  true,  would  make  hi 
hours  31%  days;  bat  this  is  not  the  com- 
putation contemplated  by  the  statute.  It 
Is  "at  least  a  calendar  month,"  made  up,  at 
certain  seasons  of  the  year,  of  a  certain 
number  of  full,  clear  days,  and  that  kind 
of  a  month  did  not  intervene  between  the 
execution  of  this  will  and  the  death  of  the 
testatrix.  "When  so  many  'clear  days'  or 
so  many  days  'at  least'  are  given  to  do  an 
act,  or  'not  less  than'  so  many  days  must 
Intervene,  both  the  terminal  days  are  ex- 
cluded." Endlich  on  Interpretation  of  Stat- 
utes, {  391. 

The  act  of  1855  is  for  the  protection  of  a 
testator  for  the  last  full  calendar  month  of 
his  life  against  yielding  to  any  Infiuences 
during  that  period— so  often  a  susceptible 
one — which  may  nnduly  lead  him  to  devote 
his  estate,  or  any  portion  of  It  to  religious 
or  charitable  uses.  It  must  be  literally  read 
and  strictly  construed,  if  effect  is  to  be  given 
to  the  legislative  intent  and  cannot  be 
stretched  to  save  a  bequest  clearly  intended 
by  the  act  to  be  void.  Charitable  or  re- 
ligious institutions  claiming  bequests  or  de- 
vises must  bring  themselves  wltliin  It  As 
between  them  and  the  next  of  kin  of  a  tes- 
tator there  are  no  equities,  and  the  rights 
of  each  are  such  only  as  are  given  by  the 
statute  As  the  meaning  of  the  words  of 
the  act  under  consideration  Is  so  plain,  we 
do  not  deem  it  necessary  to  apply  the  rule  as 
to  the  computation  of  time,  nor  refer  to  the 
act  of  June  20,  1883  (P.  L.  136),  declaratory 
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of  It,  requiring  the  exclusion  of  the  day  on 
which  an  act  Is  done.  Under  that  rule, 
with  October  8th  excluded,  the  full  calendar 
month  would  not  hare  expired  until  the  end 
of  November  8th. 

Decree  affirmed,  and  appeal  dismissed,  at 
cost  of  appellant. 


McCOX  V.   OHIO   VALLEY  GAS   CO. 
(Snpreme  Court  of  Pennsylvania.    Jan.  2,  1906.) 

'IfASTEB  A.ND  SeBVANT  —  NEGUGENCE  —  EVI- 
DENCE— Question  fob  Juby. 

Id  an  action  against  a  natural  gas  com- 
,pany  by  one  of  its  employfis  to  recover  for 
personal  injuries  sustained  while  repairing  a 
pipe,  evidence  held  to  require  submission  of  the 
case  to  the  jury,  where  the  circumstances  con- 
nected with  the  accident  were  such  as  to  war- 
rant an  inference  of  negligence  In  failing  to  shut 
of£  the  gas  or  regulate  its  flow. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  George  McCoy  against  the  Ohio 
Valley  Gas  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Defendant  presented  the  following  points: 
"(6)  The  uncontradicted  evidence  in  this  case 
being  that  the  defendant  followed  the  usual 
method  and  the  one  Invariably  adopted  by 
pipe  line  companies  in  temporarily  repairing 
lines  stfiii  as  this,  and  there  being  no  evi- 
dence that  any  accident  was  liable  to  occur 
by  reason  of  Qk  method  employed,  the  plain- 
tiff cannot  recover,  and  the  verdict  must  be 
for  the  defendant  Answer:  Refused.  The 
case  is  one  for  the  Jury  and  not  the  court 
to  determine.  (6)  The  nncontradicted  evi- 
dence In  this  case  being  that  the  method 
pursued  by  the  defendant  was  not  only  such 
as  is  usually  adopted  by  other  corporations 
conveying  natural  gas,  but  that  the  accident 
Itself  was  unusual  and  extraordinary  and 
unforeseen,  the  defendant  cannot  be  held  to 
the  duty  of  warning  the  plaintiff  against  such 
unforeseen  and  unexpected  accident,  and  the 
verdict  must  be  for  the  defendant  Answer: 
Refused.  (7)  Under  all  the  testimony  In  this 
case  the  plaintiff  cannot  recover,  and  the 
verdict  should  be  in  favor  of  the  defendant 
Answer:    Refused." 

Verdict  and  judgment  for  plaintiff  for 
$4,000.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MB8TREZAT,  POTTER, 
ELKIN,   and   STEWART,   JJ. 

A.  M.  Todd  and  J.  A.  Wiley,  for  appellant 
R.  W.  Parkinson,  Jr.,  for  appellee. 

STEWART,  J.  The  plaintiff  was  injured 
by  an  explosion  that  occurred  In  the  pipe 
line  of  the  defendant  company,  at  a  point 
where  he  and  others  of  the  company's  work- 
men were  engaged  in  the  work  of  repairing, 
under  these  clrctmistances:  The  pipe  line 
was  some  three  feet  underground,  and  at 
this  particular  place  it  followed  the  side 


of  a  hill.  A  landslide  bad  here  pushed 
some  of  the  sections  of  pipe  from  their 
original  location,  to  what  extent  does  not 
appear,  but  sufficient  to  cause  a  leak  where 
two  of  the  pipes  joined.  To  relieve  the  line 
of  the  pressure  and  restore  It  to  Its  place, 
the  earth  on  the  higher  side  was  being  re- 
moved, and  the  pipe  uncovered  so  as  to  ad- 
mit of  Its  repair.  The  plaintiff  was  engaged 
In  this  work.  It  had  been  ascertained  that 
the  leak  was  about  the  collar  of  a  joint 
but  It  did  not  appear  that  examination  had 
been  made  to  ascertain  whether  other  or 
further  Injury  had  resulted  from  the  slide: 
At  the  time  the  work  was  being  done,  there 
was  no  interruption  In  the  use  of  the  line. 
The  distribution  of  gas  through  the  line  con- 
tinued at  a  pressure  of  about  225  pounds 
to  the  square  inch,  although  by  the  nae  of 
safety  valves  and  gates,  which  were  placed 
along  the  line  at  Intervals  of  three  miles, 
the  gas  could  have  been  wholly  abut  off 
or  its  flow  regulated,  at  the  pleasure  of  the 
defendant  company,  not,  however,  without 
serious  inconvenience  to  the  consumers,  who 
depended  on  the  line  for  a  regular  and  con- 
stant supply.  The  explosion  occurred  at  the 
end  of  the  pipe  where  the  leak  was  dl^ 
covered  to  be,  breaking  out  a  piece  of  pipe 
varying  in  width  fr<Mn  six  to  ten  inches, 
and  extending  back  from  the  month  some 
three  feet  From  the  opening  thus  made  the 
gas  escaped  against  the  earth  about  the  pipe, 
and  with  great  violence  threw  such  material 
as  was  In  its  way  against  the  plaintiff,  in- 
flicting upon  him  serious  bodily  injury.  This 
action  was  brought  to  recover  for  tbe  In- 
jury thus  sustained,  and  the  negligence 
charged  as  the  basis  of  the  action  w^as  the 
failure  of  defendant  company  to  arrest  or 
sufficiently  moderate  tbe  flow  of  gas  from 
the  line  while  tbe  plaintiff  and  his  fellow- 
workmen  were  there  engaged. 

As  will  be  seen,  plaintifTs  case  rested 
wholly  upon  the  Inference  of  defendant's 
negligence;  no  direct  evidence  of  negligence 
having  been  adduced.  The  theory  advanced 
by  defendant  to  account  for  the  explosion 
was  that  it  occurred  in  consequence  of  a 
latent  defect  in  the  pipe.  The  question  rais- 
ed on  the  appeal,  and  the  only  question  is, 
was  the  evidence  of  defendant's  negligence 
sufficient  to  require  a  submission  to  the  jury? 
Whether  the  explosion  occurred  In  conse- 
quence of  the  latent  defect  In  the  pipe,  or 
from  a  fracture,  occasioned  by  the  slide,  may 
now  never  be  determined.  In  the  absence  of 
definite  knowledge  on  this  point  was  tbe 
former  cause  to  be  presumed,  or,  as  between 
two  conflicting  theories,  was  the  former  to 
prevail?  An  unusual  condition  existed,  and 
the  unusual  had  happened  In  consequence. 
The  landslide  had  pushed  the  line  out  of  its 
true  place  with  one  evident  and  apparent  re- 
sult— a  leak,  -from  which  gas  was  escaping. 
What  ^Ise  in  the  way  of  Injury  to  line  or 
pipe  resulted  from  the  slide,  if  any,  was  not 
for  the  plaintiff  to  know.    He  could  exercise 
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no  authority.  His  dnty  was  to  work  where 
be  was  placed;  the  operation  being  wholly 
and  exclusively  nndcr  the  direction  and  con- 
trol of  defendant's  agents.  The  rule  in  such 
cases  is  thus  stated  by  the  present  Chief 
Justice,  in  Zahnlser  v.  Penna.  Torpedo  Co., 
190  Pa.  350,  42  Atl.  707:  "In  cases  where 
the  duty  is  not  absolute,  •  ♦  •  it  is  es- 
sential that  it  shall  appear  that  the  trans- 
action in  which  the  accident  occurred  was 
In  the  exclusive  management  of  the  defend- 
ant, and  all  the  elements  of  the  oc(niri*ence 
within  his  control,  and  that  the  result  was 
so  far  out  of  the  usual  course  that  there  is 
no  fair  inference  that  It  could  have  been  pro- 
duced by  any  other  cause  than  negligence. 
If  there  Is  any  other  cause  apparent  to  which 
the  Injury  may  with  equal  fairness  be  at- 
tributed, the  Inference  of  negligence  cannot 
be  drawn." 

In  the  present  case  we  have  two  apparent 
oauses  suggested;  the  one  giving  rise  to  the 
inference  of  negligence,  the  other  negativing 
It.  Can  the  explosion  be  attributed  with 
equal  fairness  to  either?  If  so.  It  was  error 
In  the  court  to  permit  the  jury  to  draw  an 
Inference  of  negligence  as  against  defendant 
A  very  brief  reference  to  the  facts  will  show 
how  unequal  in  force  these  opposing  sugges- 
tions are.  That  of  the  plaintiff  suggests 
neither  diflSculty  in  connection  with  the  oc- 
currence itself  nor  improbability.  The  ordi- 
nary mind  would  meet  with  no  surprise  in 
discovering  a  fracture  at  the  end  of  the  sec- 
tion of  pipe  where,  as  in  this  case,  a  line 
tliree  feet  underground  had  been  subjected 
to  an  external  force  sufficient  to  push  It 
from  its  place  and  open  up  a  joint  through 
which  gas  escaped.  If  otherwise,  it  is  rather 
remarkable  tliat  no  effort  was  made  to  show 
that  such  a  result  is  not,  under  such  circum- 
stances, to  i>e  anticipated.  On  the  other 
band,  the  suggestion  of  the  defendant  en- 
counters improbabilltl^  which,  if  they  do 
not  make  It  unreasonable,  make  it  much  less 
credible  than  that  of  the  plaintiff.  Accord- 
ing to  defendant's  own  showing,  the  pipe 
before  it  was  in  place  had  been  subjected  to 
a  test  of  800  pounds  pressure  to  the  square 
Inch.  After  placed  in  the  ground  and  It  had 
become  a  part  of  the  line,  it  was  subjected 
to  another  test  of  450  pounds,  and  then  con- 
tinuously thereafter,  for  a  period  of  four 
years,  to  the  usual  pressure  of  something  in 
excess  of  400  pounds.  It  is,  perhaps,  pos- 
sible that,  notwithstanding  all  this,  there 
was  a  latent  defect  In  the  pipe  that  caused 
It  to  break  at  this  unfortunate  moment,  un- 
der a  pressure  of  225  pounds,  but  such  bare 
possibility  ought  not  to  prevail  against  the 
theory  which  is  both  reasonable  and  probable 
In  all  its  parts,  considered  in  the  light  of 
the  evidence. 

Can  It  be  said.  In  view  of  the  facts  stated 
and  the  entire  consistency  of  plaintiff's 
theory  therewith,  that  the  explosion  that  in- 
Jored  the  plaintiff  can.  with  equal  reason  and 
fairness,  be  attributed  to  a  latent  defect  In 


the  pipe?  To  ask  the  question  Is  to  answer 
it  As  was  said  in  Sbafer  v.  Lacock,  168 
Pa.  497,  32  Atl.  44,  29  L.  R.  A.  254,  a  case 
where  the  actual  cause  of  the  accident  was 
not  clearly  disclosed  by  the  testimony,  but 
circumstances  were  shown  warranting  an 
Inference  of  negligence  on  the  part  of  defend- 
ant: "The  occurrence  was  not  in  the  ordi- 
nary course  of  things,  and  the  circumstances 
connected  with  and  surrounding  It  put  on 
them  [the  defendants]  the  duty  of  showing 
that  it  was  at  least  consistent  with  the  ex- 
ercise of  proper  care  in  the  performance  of 
their  work."  This  duty  In  the  present  case 
called  for  something  more  tlian  a  theory 
that  was  simply  conjectural  as  to  the  cause 
of  the  explosion.  Clearly  this  was  a  case 
where  the  circumstances  connected  with  the 
happening  of  the  accident  were  sufficient  to 
warrant  an  inference  of  negligence;  and, 
that  l>eing  so,  submission  of  the  question  to 
the  jury  followed  necessarily. 
The  Judgment  is  affirmed, 


WELLER  V.  WELLER. 
(Supreme  Court  of  Pennsylvania.    Jan.  2,  1906.) 

1.  CUBTESY DeBEBTIOK   OF   WlFE EVIDENCE. 

Where,  in  ejectment,  the  question  involved 
is  whether  the  wife  had  been  willfully  deserted 
by  her  husband  for  one  year  previous  to  her 
death,  so  as  to  deprive  him  of  his  curtesy,  under 
Act  May  4,  1S5.5  (P.  L.  430),  it  is  Incumlwnt 
on  the  husband  to  show  a  reasonable  cause  for 
desertion ;  but  where  he  shows  many  attempts 
to  effect  a  reconciliation,  and  that  he  bad  been 
locked  from  the  house  and  told  by  his  wife  not 
to  come  around  again,  a  verdict  in  his  favor  will 
t>e  sustained. 

2.  Witnesses— Impeachment— Evidence. 

In  ejectment  by  a  husband  claiming  by  the 
curtesy,  a  witness  for  plaintiff  may  testify  to 
a  conversation  not  in  the  presence  of  plaintiffs 
deceased  wife,  where  the  purpose  is  to  contra- 
dict the  evidence  of  a  son  of  plaintiff,  who  is 
one  of  the  parties  defendant 

Appeal  from  Court  of  Common  Pleas. 
Washington  County. 

Action  by  Daniel  L.  Weller  against  Em 
K.  Weller  and  others  to  recover  land.  Ver- 
dict for  plaintiff,  and  defendants  appeal. 
Afflrmed. 

At  the  trial  Andrew  Mackey,  a  witness 
for  plaintiff,  was  asked  this  question:  "Mr. 
Parker:  Q.  Now,  1  asked  Lon  Weller  wheth- 
er or  not  he  had  not  In  your  presence  called 
his  father  a  lying  son  of  a  bitch?  A.  Yes,  sir; 
he —  Mr.  Irwin:  What  do  you  propose  to 
prove?  Mr.  Parker:  We  propose  to  con- 
tradict Mr.  Weller,  the  witness,  as  to  that 
fact,  as  bearing  upon  his  interest  and  bias 
and  credibility  as  a  witness.  The  Court: 
Well,  he  was  asked  that  question.  Mr.  Par- 
ker: He  was  asked  it  and  denied  it  Mr. 
Irwin:  The  evidence  is  objected  to.  Just 
let  me  ask  a  question.  Mr.  Irwin:  Q.  Mr. 
Mackey,  are  you  about  to  testify  to  some- 
thing that  occurred  not  in  the  presence  of 
Mrs.  Weller?  A.  In  the  presence  of  Mr. 
Lon  Weller,  Dan  Weller,  and  myself.    Q. 
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Mrs.  Weller  not  being  present?  A.  Mrs. 
Waller  not  being  present  (Tbe  evidence  Is  ob- 
jected to  as  Incompetent  for  the  reason  that, 
no  matter  what  Lon  Weller  may  have  said  to 
bis  father  not  In  the  presence  of  tbe  mother 
and  wife,  It  afforded  no  excuse  for  the  hus- 
band deserting  bis  wife,  and  sheds  no  light 
upon  tbe  issue  Involved  here;  and,  tbe  in- 
quiry made  of  ]U>n  Weller  being  on  a  col- 
lateral matter,  bis  answer  is  binding  upon 
tbe  plalntier,  and  cannot  be  contradicted  In 
this  case.  The  Court:  I  think  we  will  al- 
low yon  to  ask  tbe  question,  because  it  Is 
undisputed  fere  that  all  the  children  were 
standing  with  the  mother,  and  tbe  claim  be- 
ing on  tbe  part  of  the  father  that  they  made 
it  so  hot  for  him  be  bad  to  get  out  It  bears 
on  the  question,  at  issue  here,  of  wbetber 
or  not  the  desertion  was  willful.  We  would 
not  allow  it  if  It  were  independent  and  un- 
connected witb  tbe  family  affair.  We  think 
this  Is  tbe  kind  of  a  case  where  tbe  witnesses 
were  members  of  the  same  family,  and  evi- 
dently taking  sides  with  one  parent  against 
the  other,  and  that  the  whole  transaction 
and  manner  of  living,  and  the  feeling  and 
conduct  towards  them,  ought  to  be  put  be- 
fore the  jury  bare.  We  will  seal  a  bill  for 
the  defendants  and  allow  tbe  question  to  be 
asked.)  Q.  Now,  I  asked  Lon  Weller  whether 
or  not  be  bad  not  in  your  presence  called  his 
father  a  lying  son  of  a  bitch.  I  ask  you 
whether  that  is  true  or  not?  A.  Tea,  sir.  Q. 
And  who  heard  it?  Who  was  there?  A. 
LiOn,  his  father,  and  L  I  went  down  there 
and  Lon  was  on  the  wagon.  I  called  him 
down,  and  be  went  back  to  his  father  and 
had  a  little  chewing  match,  and  finally  he 
called  him  a  damned  lying  son  of  a  bitch. 
That's  what  he  said — called.  (Mr.  Irwin:'  Q. 
I  would  like  to  ask  the  witness  a  question 
preliminary,  to  make  an  objection  on  tbe 
record'.  Mr.  Irwin:  Mrs. '  Patterson,  the 
hearing  that  you  refer  to  now  was  the  hear- 
ing on  tbe  petition  of  Mrs.  Weller  to  the 
court  of  Allegheny  county  to  be  declared  a 
feme  sole  trader  on  the  ground  of  her  hus- 
band's desertion  of  her;  is  that  correct? 
A.  Yes,  sir.  Mr.  Irwin:  Tbe  testimony  now 
offered  is  objected  to  for  tbe  reason  that,  no 
matter  what  Em  Weller  called  his  father  at 
the  time  of  his  testimony  in  tbe  proceeding 
In  Pittsburg,  It  sheds  no  light  upon  the  re- 
lations between  Daniel  L.  Weller  and  Mary 
J.  Weller,  his  wife,  and  afforded  no  justifi- 
cation for  bis  desertion  of  bis  wife,  and  his 
refusal  to  support  her.  Mr.  Parker:  No; 
nor  we  don't  claim  It  does.  It  goes  simply 
to  the  credibility  of  the  witness  Mr.  Ernest 
Weller.  The  Court:  Well,  that  being  the 
sole  purpose,  the  objection  then  is  overruled, 
and  the  offer  admitted  and  on  request  of 
defendants,  exception  allowed  and  sealed.) 
Q.  What  did  he  say  about  bis  father?  A. 
It  was  after  Miss  Povard  bad  been  on  tbe 
stand,  and  it  was  concerning  her  testimony, 
what  she  bad  said,  and  be  said  that  any 


man  that  would  go  a  year  or  two  years  witti- 
out  a  bath  was  nothing  but  a  bog." 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART.  JJ. 

R.  W.  Irwin,  A.  T.  Morgan,  and  James  P. 
Brownlee,  for  appellant.  Norman  B.  Clark. 
John  0.  Bane,  W.  S.  Parker,  and  Wlnfleld 
Mcllvalne,  for  appellee. 

BLKIN,  J.  This  is  an  action  of  ejectment 
by  tbe  surviving  husband  to  recover  posses- 
sion of  certain  real  estate  of  which  bis  wife 
died  seised.  Tbe  defendants  are  tbe  chil- 
dren and  heirs  at  law  of  the  deceased  wife. 
The  right  of  the  husband,  as  tenant  by  tlie 
curtesy,  to  enjoy  the  use  and  possession  of 
the  real  esrtate  in  question,  is  denied  by 
reason  of  the  following  provisions  of  the  act 
of  May  4,  1855  (P.  L.  430),  to  wit:  "No  bus- 
band  who  shall  have  as  afpresald,  for  one 
year  or  upwards  previous  to  the  death  of  bis 
wife,  willfully  neglected  or  refused  to  pro- 
vide for  his  wife,  or  shall  have  for  that 
period  or  upwards  willfully  and  maliciously 
deserted  her,  shall  have  the  right  to  claim 
any  right  or  title  in  her  real  oi;  personal 
estate  after  her  decease,  as  tenant  by  the 
curtesy.  •  ♦  ♦"  The  question  tried  in 
tbe  court  below,  and  raised  by  this  appeal, 
is  whether  there  was  a  willful  and  malicious 
desertion  of  the  wife  by  tbe  husband  from 
July  4,  1900,  to  tbe  time  of  her  death,  July 
7,  1903.  Where  the  facts  show  a  desertion,  it 
is  presumed  to  be  wiUfal  and  malicious,  and 
the  burden  is  on  the  husband  to  show 
reasonable  and  lawful  cause  for  it  Bealor 
V.  Hahn,  117  Pa.  169,  11  Ati.  776;  Hahn  v. 
Beaior,  132  Pa.  242, 19  Ati.  74.  It  is  conceded 
that  tbe  husband  withdrew  from  tbe  home 
of  bis  wife  July  4,  1900,  under  circumstances 
requiring  him  to  show  reasonable  and  lawfnl 
cause  for  his  action.  At  the  trial  tbe  learned 
court  Instructed  the  Jury  that  tbe  manner  In 
which  the  husband  left  bis  wife  and  family 
on  the  date  mentioned,  and  tbe  fact  tbat  be 
bad  remained  away  for  upwards  of  a  year 
before  attempting  to  return,  raised  tbe  pre- 
sumption of  a  willful  and  malidons  desertion 
under  the  I^w,  and  placed  upon  blm  tbe 
burden  of  showing  that  it  was  not  so.  Tbe 
husband  met  this  burden  by  testimony  giving 
in  detail  the  occurrences  which  led  to  hi» 
withdrawal  from  bis  house,  and  Ills  repeated 
attempts  to  effect  a  reconciliation  with  bi» 
wife  and  live  with  his  family.  It  Is  In  evi- 
dence that  on  several  occasions  be  went  back 
to  bis  home  and  attempted  to  see  bis  wlfo. 
but  was  unsuccessful.  He  failed  in  these- 
efforts  because  the  doors  were  locked,  and  bis 
wife  would  not  admit  him  to  her  presence. 
Tbe  evidence  further  shows  tliat  th?  wif^ 
sent  blm  a  letter  in  wlilch  be  is  notified  not 
to  come  upon  tbe  ptemlsos  or  annoy  ber 
further  with  bis  visits.  Tbe  husband  la  cor- 
roborated by  other  witnesses,  showing,  or 
tending  to  show,  tbat  be  made  efforts  to- 
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return  to  his  bome  and  live  with  his  wife 
-and  family.  Under  these  circumstances  the 
learned  trial  Judge  very  properly  submitted 
the  case  to  the  Jury  to  determine  whether  the 
presumption  of  willful  and  malicious  de- 
sertion had  been  rebutted  by  the  evidence. 
The  Jury  returned  a  verdict  In  favor  of  the 
plaintiff.  It  was  clearly  a  case  for  the  Jury, 
-and,  unless  testimony  was  Improperly  ad- 
mitted, their  decision  is  final. 

The  first  assignment  of  error  raises  the 
■question  of  the  admissibility  of  the  testi- 
mony of  Andrew  Mackey,  because  the  con- 
versation referred  to  was  not  In  the  presence 
of  the  wife.  It  Is  argued  that  what  the  son 
said  In  the  absence  of  the  mother  could  not 
be  used  for  the  purpose  of  showing  that  the 
husband  did  not  willfully  and  maliciously 
-desert  his  wife.  The  answer  to  this  conten- 
tion Is  that  the  testimony  was  oflTered  for  the 
purpose  of  contradicting  Ixm  Weller,  the  son, 
and  as  bearing  upon  his  Interest,  bias,  and 
credibility.  It  was  competent  for  this  pur- 
pose. The  observations  of  the  learned  trial 
Judge,  wherein  it  was  stated  that  this  testi- 
mony bore  generally  upon  the  family  rela- 
tions and  the  question  of  the  willful  and 
malicious  desertion  of  the  husband,  did  no 
harm,  and  do  not  constitute  grounds  for  re- 
versible error. 

What  has  been  said  about  the  first  as- 
-algnment  of  error  applies  generally  to  the 
second.  It  was  a  question  for  the  Jury  to 
-determine  whether  the  husband  had  willfully 
and  maliciously  deserted  his  wife  for  one 
year  or  upwards  prior  to  her  death,  so  as 
to  deny  himself  the  right,  as  tenant  by  the 
•curtesy,  to  the  use  and  possession  of  the  real 
«6tate  of  which  she  died  seised.  The  Jury  has 
found  in  favor  of  the  plaintlCT,  and  we  see  no 
reason  to  disturb  that  finding. 

Judgment  affirmed. 


McCLANB  et  al.   v.  McCLANB  et  al. 
<Supreme  Gonrt  of  Pennsylvania.    Jan.  2, 1906.) 

RAILSOAOS— RiOHT   OF  WAT— INVALID  OBANT 

— Injunction. 

A  railroad  company  constructed  its  road 
In  good  faith  on  certain  lands  under  deeds  to 
^rsons  without  authority  to  make  the  grant. 
Subsequently  tlie  devisees  of  the  owner  of  the 
land  filed  a  bill  to  compel  the  removal  of  the 
road.  The  evidence  showed  that  the  real  object 
-of  the  suit  was  to  compel  the  defendant  com- 
pany to  permit  certain  crossings  of  the  railway 
-necessary  for  the  purpose  of  marketing  coal 
tmderlying  the  land  and  that  the  company  had 
obligated  Itself  to  permit  such  crossings.  The 
-evidence  showed  that  the  construction  of  the 
railway  had  increased  the  value  of  the  land,  and 
that  out  of  the  seven  devisees  who  were  parties 
to  the  bill  five  were  estopped  by  their  conduct. 
Held,  that  the  injunction  will  be  denied,  and 
that  the  court  will  retain  the  bill  to  enforce  the 
agreement  of  the  railroad  company  as  to  the 
crossings. 

Appeal    from   Court   of   Common   Pleas, 
^fVashlngton  County. 


Bill  by  William  McCIane  and  others 
against  Ebenezer  McClane  and  others.  From 
the  decree,  plalntlCTs  appeal.    Affirmed. 

The  following  Is  a  part  of  the  opinion  of 
Mcllvalne,   P.   J.,   in   the  court  below: 

"From  the  proofs  In  the  case  It  is  apparent 
that  the  interests  of  each  of  the  seven  chil- 
dren of  M.  W.  McClane  In  the  subject-matter 
of  dispute  in  this  controversy  are  one  and 
the  same.  Because  the  four  plaintiffs  have 
made  their  three  brothers  (who  are  execu- 
tors of  their  father's  will)  defendants  in  place 
of  having  them  Join  with  thera  as  plaintiffs, 
does  not  alter  the  fact  that  the  principal  re- 
lief specially  prayed  for  (the  mandatory  in- 
junction) is  for  the  benefit  of  all;  nor  does  it 
alter  the  fact  that  the  seven  Joined  shortly 
before  the  bill  was  filed  in  a  demand  upon 
the  railway  company  that  it  substitute  a 
new  agreement  for  the  old  one,  and  that 
they  then  gave  the  ultimatum  that  this  must  be 
done,  or  otherwise  suit  would  be  entered  to 
compel  the  company  by  mandatory  Injunc- 
tion to  remove  from  the  premises.  Let  us 
then  see  what  relation  each  of  these  seven 
persons  interested  in  this  farm  sustains  to 
the  railway  company  as  bearing  upon  their 
right  to  Invoke  the  aid  of  a  court  of  equity 
In  having  it  evicted  therefrom.  And,  first, 
as  to  the  three  brothers  who  are  made  de- 
fendants. 

"It  is  not  denied  that  they  In  good  faith 
executed  and  delivered  to  the  assignor  of 
the  railway  company  the  agreement  attach- 
ed to  the  plaintiffs'  bill,  wherein  they,  as  ex- 
ecutors and  devisees  unuer  the  will  of  M. 
W.  McClane,  deceased,  granted  the  right  to 
enter  upon  the  farm  In  question  and  occupy 
the  strip  of  ground  now  occupied  by  the 
Washington  &  Canonsburg  Railway  Company 
for  railway  purposes,  and  that  they  received 
therefor  $500  in  cash  and  a  covenant  to  pay 
the  additional  stmi  of  $1,500,  and  that  they 
still  retain  the  sum  of  $500,  and  have  not 
offered  to  return  it  It  is  not  denied  that 
these  brothers,  when  they  made  the  contract, 
were  In  possession  of  this  farm;  that  they 
cut  timber  oft  it  and  sold  the  same  for  the 
use  of  themselves,  doing  business  as  M.  W. 
McClane's  Sons;  and  that  they  reopened  an 
old  and  abandoned  coal  mine  on  the  farm, 
and  operated  it  for  their  Joint  use  in  the  firm 
name  of  M.  W.  McClane's  Sons.  It  Is  not 
denied  that  the  Washington  &  Canonsburg 
Railway  Company,  some  months  before  tliiH 
bill  was  filed,  under  the  grant  made  by  these 
brothers,  entered  upon  this  farm  and  took 
full  and  exclusive  possession  of  the  strip  of 
land  now  occupied  by  Its  track,  and  that  the 
company  had  fenced  and  graded  the  same, 
and  that  this  was  done  by  the  company  in 
good  faith,  under  a  claim  of  right,  and  in 
the  belief  that  the  grant  made  by  the  three 
brothers  was  a  valid  conveyance.  It  la  not 
denied  that  the  three  brothers  knew  that 
the  company  so  entered,  and  that  it  was  at 
large  expense  constructing  its  road  across 
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their  farm,  relying  on  tbe  validity  of  the 
grant  in  question.  And  it  Is  not  denied  that 
these  three  brothers,  before  any  question  was 
raised  as  to  the  validity  .of  their  grant,  do- 
ing business  as  M.  W.  McClanie's  Sous,  sold 
ties  to  this  company  to  be  used  in  the  con- 
struction of  its  road,  and  tiuit  these  ties 
were  made  of  timber  cut  from  this  farm  by 
them.  Under  thesje  facts,  we  think  it  is 
clear  that  tbe  Washington  &  Oanonsburg 
Railway  Company,  as  against  these  three 
brothers,  is  entitled  to  continue  In  posses-, 
sion  of  the  strip  of  ground  they  hare  inclos- 
ed for  its  way  across  this  farm,  and  that 
they  would  be  estopped  from  calling  in  ques- 
tion the  Talidity  of  the  grant  they  made. 

"Let  us  now  consider  the  case  of  Mary 
McClane  and  Bessie  McClane,  two  of  the 
plaintiffs.  These  two  young  ladies  lived  on 
the  farm  in  question,  and  the  family  relation 
existed  between  them  and  the  three  brothers 
who  made  the  grant  of  the  right  of  way 
across  the  farm.  They  knew  that  the  grant 
had  been  made  by  their  brothers.  They  must 
have  known  that  the  brothers  were  cutting 
timber  off  the  farm,  and  that  they  bad  open- 
ed an  old  abandoned  mine  and  were  operat- 
ing it  under  the  firm  name  of  M.  W.  Mc- 
Clane's  Sons.  They  must  have  known  that 
tbe  defendant  company  had  entered  and  tak- 
en possession  and  fenced  the  way  for  its 
track  across  their  farm,  and  that  it  was 
expending  large  sums  of  money  in  gradmg  the 
track,  and  that  this  was  done  under  a  claim 
of  right  on  tbe  part  of  the  company,  who  re- 
lied on  the  validity  of  the  grant  made  by 
the  three  brothers;  and,  knowing  all  this, 
they  never  in  any  way  intimated  to  the  de- 
fendant company  (until  very  shortly  before 
the  bill  was  filed)  that  they  would  claim 
that  this  grant  was  invalid.  The  relation 
they  sustained  to  their  brothers,  their  desire 
to  have  the  road  built,  their  seeing  its  con- 
struction from  the  house  in  which  they  lived, 
their  knowledge  that  tbe  brothers  were  sell- 
ing ties,  made  of  timber  cut  on  tbe  farm, 
to  the  railway  company  to  construct  Its  road, 
would  suggest  to  any  reasonable  mind  that 
they  consented  to  and  approved  of  the  action 
of  the  brothers  in  permitting  the  railway 
company  to  construct  its  road  across  the 
farm,  and  that  It  would  not  be  considered  as 
a  trespasser  in  entering  thereon  for  that 
purpose.  If  they  were  unwilling  that  the 
road  should  be  built  across  the  farm,  it  was 
their  duty  to  speak  to  the  railway  company 
and  make  known  to  it  their  dissent  before  it 
improved  the  way  granted  to  it.  In  our  opin- 
ion, they  were  too  late  in  making  known  their 
objections,  and  that  they  have  failed  to 
show  any  Just  excuse  for  this  delay.  They 
were  in  possession  of  all  the  facts,  they  were 
of  full  age,  and  it  will  not  do  to  now  say  that 
they  relied  upon  what  their  brothers  told 
tbem  as  to  a  question  of  law,  concerning 
which  tbey  took  no  legal  advice  until  the 
brothers  discovered  that  tbey  might  need  a 
crossing  for  a  coal  road  over  the  railway 


track  to  the  track  of  the  steam  railroad,  and 
put  them  and  their  coplalntiffs  forward  as 
persons  who  could  best  make  the  attat^  on 
the  railway  company's  title  for  the  Joint 
benefit  of  all. 

"This  brings  us  to  the  consideration  of 
the  other  two  plaintiffs.  William  McClane 
lives  in  the  state  of  California,  and  al- 
though he  did  not  sign  nor  verify  the  bill, 
and  was  not  examined  as  a  witness,  yet  we 
must  infer.  In  the  aosence  of  proof  to  tbe 
contrary,  that  he  did  not  have  knowledge 
of  the  facts  to  which  w«  have  referred  as 
being  within  tbe  knowledge  of  those  that  liv- 
ed on  the  farm.'  The  burden  Is  on  tbe  de- 
fendant company  to  prove  tbe  facts  out  of 
which  an  estoppel  grows.  The  other  plain- 
tiff, Rebecca  McOlane,  at  the  time  the  bill 
was  filed,  was  a  minor.  As  to  these  two 
plaintiffs,  we  are  of  tbe  opinion  that  tbe  de- 
fendant company  has  failed  to  prove  sndi 
facts  as  would  entitle  tbem  to  have  the  bill 
in  this  case  dismissed  unconditionally. 

"On  the  first  question  for  our  decision  we 
are  of  the  opinion  that,  as  all  tbe  plaintISs 
are  not  estopped  from  maintaining  this  bill, 
the  defendant  company  Is  not  entitled  to 
have  it  unconditionally  dismissed  at  tbe 
plaintiffs'  cost  This  brings  us  to  the  second 
question  for  decision:  What  relief  In  equity 
and  good  conscience  are  tbe  plaintiffs  en- 
titled to  under  the  proofs  In  this  case?  Let 
us  first  discover  the  real  ground  of  complaint 
as  it  appears  from  the  proofs.  It  Is  plain 
that  it  is  not  the  presence  of  tbe  railway  ap- 
on  the  farm  in  question.  No  one  of  those 
Interested,  so  far  as  the  testimony  shows, 
really  wants  the  defendant  company  ejected 
and  tbe  operation  of  the  raUway  stopped. 
It  Is  admittedly  a  gre&t  convenience  to  thoae 
who  occupy  this  farm,  and  the  proof  shows 
that  tbe  presence  of  tbe  road  on  tbe  farm, 
and  Its  operation  between  Washington  and 
Canonsburg,  has  probably  increased  the 
value  of  the  farm.  The  real  complaint 
against  the  railway  company  is  that  it  will 
not  allow  a  coal  switch  from  the  steam  rail- 
way to  the  mine  on  the  farm  where  coal  Is 
being  mined.  Until  the  developments  in  a 
suit  between  tbe  defendant  railway  com- 
pany and  the  Meadow  Lands  Coal  Company 
In  regard  to  the  right  of  the  coal  company 
to  cross  the  defendant  company's  track  on 
an  adjoining  farm  brought  It  to  their  mind 
that  they  might  need  a  switch  crossing  for 
coal  mining  purposes,  no  objections  were 
made  to  the  presence  of  the  street  railway 
on  tbe  farm;  and  after  It  was  discovered 
that  the  reservations  In  the  grant  for 
switches  did  not  include  a  switch  for  a  coal 
road,  but  only  switches  to  manufactories 
that  might  be  located  on  the  farm,  what  was 
demanded  by  the  seven  children  was  not 
that  the  company  get  off,  but  that  a  new 
agreement  be  executed,  with  provisions  for 
coal  switches  and  some  other  matters  not 
in  the  original  grant  If  the  provision  for 
a  coal  switch  had  been  in  the  old  agreement. 
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the  claim  of  Irreparable  Injury,  according  to 
tbe  testimony  of  the  plalntlSe  tbemselTes, 
woald  have  been  out  of  tbe  case. 

"There  are  other  matters  to  be  considered 
in  connection  with  this  question  of  equitable 
relief.  One  is  the  p<»ltlon  in  which  the  Is- 
suing of  the  mandatory  injunction  specially 
prayed  for  would  leave  the  defendant  com- 
pany. Without  any  fault  on  its  part  it  has 
expended  thousands  of  dollars  on  the  route 
leading  through  the  McClane  farm,  after 
having  abandoned  what  was  known  as  the 
shaft  road  route  which  did  not  touch  this 
farm.  To  adopt  that  route  now  would  re- 
quire the  at>andonment  of  two  or  three 
miles  of  road,  and  the  loss  of  these  thousands 
of  dollars.  The  plalntifFs  and  tbe  three  broth- 
ers, who  together  own  the  farm,  evidently 
do  not  want  tbe  road  aliandoned,  but  tbey 
want  a  new  contract.  And,  with  the  alter- 
native of  a  new  contract  or  loss  of  thou- 
sands of  dollars  before  it,  tbe  railway  com- 
pany would'  be  put  by  the  court  (if  tbe 
mandatory  injunction  prayed  for  was  g^rant- 
ed)  in  a  position  of  Inequality  in  making  this 
new  contract,  especially  when  we  consider 
tbe  fact  that  five  of  them  are  not  entitled 
to  a  more  favorable  contract  than  the  one 
they  have.  Again,  this  road  is  mortgaged 
to  secure  innocent  bondholders  whose  in- 
terests would  be  prejudiced  if  the  manda- 
tory injunction  was  enforced.  Again,  the 
road  is  now  In  full  operation  between  Wash- 
ington and  Canonsburg,  and  the  public  Is 
interested  In  Its  uninterrupted  operation. 
A  mandatory  Injunction  is  a  drastic  remedy. 
And  in  a  court  of  equity  the  effect  of  its 
issuance  upon  the  defendant,  upon  Innocent 
third  parties,  and  upon  the  public  are  mat- 
ters that  will  be  considered,  as  well  as  the 
wrong  the  plaintiff  has  suffered.  If  his 
■wrong  can  be  righted  by  an  action  at  law  or 
by  equitable  relief  In  a  form  that  will  not 
do  injury  to  others,  tbe  drastic  remedy  ought 
not  to  be  Invoked. 

"The  question  therefore  logically  arises: 
Can  such  equitable  relief  be  granted  in  this 
case?  The  plaintiffs  pray  specifically  for  an 
injunction  restraining  the  maintenance  and 
operation  of  this  railway  by  the  defendant 
company,  and  that  It  be  compelled  by 
mandatory  injunction  'to  remove  from  said 
premises  all  material,  equipment,  and  the 
like  used  in  or  about  or  for  tbe  construc- 
tion and  operation  of  a  railroad  across  said 
premises';  and  It  prays  generally  that  the 
court  'grant  such  other  and  further  relief  as 
to  equity  and  good  conscience  belong.'  The 
equitable  relief  that  the  plaintiffs  are  en- 
titled to  in  equity  and  good  conscience.  In 
our  opinion,  is  a  switch  crossing  for  a  coalyard 
to  carry  the  coal  mined  on  the  farm  to  tbe 
steam  railroad.  If  tills  is  furnished  by  the 
defendant  company  so  that  a  coal  road  on 
either  side  of  tbe  defendant  company's  track 
can  be  connected  therewith,  then,  in  our 
opinion,  the  drastic  remedy  should  not  be 
resorted  to,   and  no   mandatory  injunction 


should  be  granted.  This  will  certainly  meet 
tbe  claim  of  irreparable  injury  made  on  the 
part  of  the  two  plaintiffs  who  are  not  es- 
topped from  making  such  a  claim,  and  will 
be  giving  the  other  five  children  more  than 
they  are  entitled  to  under  tbe  contract,  the 
validity  of  which  we  hold  they  are  estopped 
from  denying.  How,  then,  shall  our  decree 
be  drawn  to  give  this  relief?  Under  the 
pleadings  as  they  now  stand  there  may  be 
doubt  whether  we  could  make  an  affirmative 
decree  in  favor  of  the  plaintiffs  giving  this 
relief  under  the  general  prayer,  although 
the  proofs  warranted  it  But  we  believe  there^ 
Is  another  way  of  reaching  this  end.  Dur- 
ing tbe  trial  of  the  case  one  of  tbe  attorneys 
of  tbe  defendant  company  made  in  open 
court  verbally  an  offer  to  grant  to  tbe  plain- 
tiffs and  their  three  brothers  a  switch  cross- 
ing, the  lack  of  which  the  plaintiffs'  wit- 
nesses complained  about,  and  which  one  of 
the  plaintiffs  at  one  stage  of  the  lamina- 
tion said  was  all  that  she  had  to  complain 
about  One  of  the  plaintiffs'  attorneys  re- 
plied to  this  offer:  'Make  your  offer  in 
writing.  You  have  never  done  It  since  this 
thing  begun.'  When  court  met  to  hear  the 
case  argued,  the  attorneys  for  the  defendant 
company  complied  with  this  request,  and  with 
leave  of  court,  and  without  objection  from 
any  one,  filed  the  following  paper,  which  was 
made  part  of  the  record:  'In  the  Court  of 
Common  Pleas  of  Washington  Coimty,  Pa. 
William  McClane  et  al.  v.  Ebenezer  McClane 
et  al.  and  Washington  &  Canonsburg  Railway 
Company.  No.  1,322  In  Equity.  Stipulation. 
And  now,  August  11,  1904,  the  Washington  & 
Canonsburg  Railway  Company,  by  its  counsel, 
offers  to  the  plaintiffs  in  this  case  to  permit 
at  all  times  hereafter  the  construction  of 
such  crossings  of  tbe  railway  of  the  defend- 
ant company  as  may  be  necessary  for  the 
purpose  of  marketing  the  coal  underlying 
the  land  described  in  the  bill  filed  in  this 
case,  tbe  numl>er  and  location  of  said  cross- 
ings and  the  method  of  crossing,  whether  at 
■  grade,  under  or  overhead,  to  be  determined 
by  tbe  court,  and  the  cost  of  construction 
and  maintenance  thereof  to  be  borne  by  ei- 
ther or  both  parties,  as  the  couit  at  that  time 
may  decree.  Washington  &  Canonsburg 
Railway  Company,  by  Its  Counsel,  Walter 
Lyon,  John  H.  Murdoch.' 

"This  puts  the  case  In  such  a  shape  that 
Justlfles  the  court  In  filing  a  conditional  de- 
cree, and  this  Is  tbe  form  In  which.  In  our 
opinion,  it  should  be:  'And  now,  August 
17,  1004,  this  cause  came  on  to  be  finally 
heard  and  was  argued  by  counsel,  where- 
upon, upon  due  consideration.  It  Is  ordered, 
adjudged,  and  decreed  that  tbe  plaintiffs' 
bill  and  prayers  for  an  injunction  be,  and 
the  same  Is  hereby,  dismissed  on  the  follow- 
ing conditions  to  be  performed  by  the  Wash- 
ington &  Canonsburg  Railway  Company,  one 
of  the  defendants  herein,  to  wit:  (1)  l%at 
It  construct  or  allow  to  be  constructed,  a 
crossing  or  crossings  over  Its  railway  track 


Digitized  by  VjOOQIC 


864 


62  ATLANTIC  RBPORTBR. 


(Pa. 


sncb  as  may  be  necessary  for  the  purpose  of 
marketing  by  the  steam  railroad  south  of 
Its  railway  the  coal  underlying  the  land  de- 
scribed m  plaintiffs'  bill,  the  location  of  said 
crossing  or  crossings,  and  the  method  of  the 
construction  of  said  crossing  or  crossings, 
whether  at  grade,  under  or  overhead,  and 
how  paid  for,  to  be  agreed  upon  by  the  par- 
ties to  this  suit.  If,  however,  such  an  agree- 
ment cannot  be  reached  as  to  the  location 
or  method  of  construction  of  said  crossing 
or  crossings,  or  how  the  same  shall  be  paid 
for,  then  either  party  showing  this  fact  may 
ask  that  this  bill  be  reinstated  and  that  the 
pleadings,  if  necessary,  be  amended;  if  the 
plaintiffs,  that  their  bill  be  amended,  and 
If  the  defendant,  that  its  answer  be  amended, 
or  that  it  be  allowed  to  file  a  cross-bill,  so 
that  the  pleadings  as  amended  shall  require 
the  court  to  determine  the  location,  method 
of  construction,  and  how  the  costs  thereof 
shall  be  borne,  and  the  court  so  far  retains 
control  of  the  case  as  to  allow  It  to  be  so 
reinstated  and  the  pleadings  so  amended  and 
the  conditions  herein  named  enforced.  (2) 
That  the  defendant  company  pay  to  the  ex- 
ecutors of  M.  W.  McGlane,  deceased,  the 
sum  of  $1,500,  the  balance  of  the  contract 
price  which  remains  unpaid.  (3)  That  the 
defendant  comp&ny  pay  the  costs  of  this 
proceeding.' 

"In  reaching  our  findings  of  fact  as  to 
the  contract  made  between  M.  W.  McClane 
and  Arthur  Kennedy,  we  excluded  the  testi- 
mony of  Arthur  Kennedy.  Being  a  stock- 
holder In  the  defendant  company,  in  our 
opinion,  made  him  an  incompetent  witness 
to  testify  as  to  the  making  of  the  agree- 
ment he  had  with  Mr.  McCIane.  There  is 
testimony  in  the  case  other  than  that  of  Mr. 
Kennedy  to  Justify  the  finding  we  have  made 
as  to  the  existence  of  this  agreement" 

Argued  before  MITCHKLL,  C.  J.,  and 
FELL,  BEOWN,  MESTBBZAT.  POTTBB, 
ELKIN,  and  STEWABT,  JJ. 

T.  F.  Birch,  James  I.  Brownson,  and  J.  W. 
ft  Alvln  Donnans,  for  appellants.  Walter 
Lyon,  and  John  Murdoch  &  Son,  for  ap- 
pellees. 

FELL,  J.  On  a  former  appeal  In  this 
case  It  w&s  decided  that  the  parties  who 
granted  to  the  corporation  defendant  a  right 
to  construct  its  road  were  without  power 
to  make  the  grant  either  as  executors  or 
as  devisees,  in  both  of  which  capacities  they 
had  assumed  to  act.  McClane  v.  McGlane, 
207  Fa.  465,  66  Atl.  996.  The  order  then 
made  reversing  the  decree  and  directing  that 
an  injunction  be  issued  was  afterwards  modi- 


fled,  and  the  defendants  were  granted  leave 
to  answer.  At  the  second  hearing  on  bill, 
answer,  and  proof,  the  main  qoeetlon  was 
that  of  estoppel.  Three  of  the  parties  named 
as  defendants  were  only  nominally  anch,  and 
were  not  acting  In  sympathy  and  interest 
with  the  real  defendant,  the  Washington  & 
Canonsburg  Railway  Company.  They  had 
Joined  with  the  plaintiffs  in  giving  notice 
to  the  railway  company  that  suit  would  be 
brought  unless  their  demand  for  a  new  agree- 
ment, permitting  a  coal  road  crossing  of  its 
tracks,  was  complied  with,  and  the  relief 
sought  was  for  the  benefit  of  them,  as  well 
as  of  the  plaintiffs.  The  court  found  that 
three  of  the  seven  persons  interested  in  the 
land  were  estopped  to  deny  the  right  of  the 
railway  company  to  maintain  its  tracks  and 
operate  its  cars,  by  their  execution  of  the 
grant  and  their  subsequent  conduct:  that  two 
others  were  estopped  by  their  silence  and 
acquiescence  with  full  knowledge;  that,  as 
to  the  remaining  two,  one  of  whom  was  with- 
out knowledge  and  the  other  was  not  of  full 
age,  on  estoppel  had  not  been  established. 
It  was  also  found  that  the  company  had  en- 
tered on  the  land  and  constructed  Its  road 
thereon  In  good  faith,  believing  It  had  a  valid 
grant;  that  the  location,  construction,  and 
operation  of  the  road  had  enhanced  the  valoe 
of  the  farm,  and  will  increase  the  value  of 
the  shares  the  plaintiffs  will  be  entitled  to 
receive  on  the  distribution  of  the  estate; 
that  the  real  ground  of  complaint,  as  It  ap- 
peared from  the  proofs,  was,  not  the  presence 
of  the  railway  on  the  farm,  but  the  fact  that 
the  company  would  not  allow  the  oonstrac- 
tlon  of  a  coal  switch  from  a  steam  road  to  a 
mine  on  the  farm  to  cross  Its  tracks;  that 
permission  to  make  this  construction  woald 
take  out  of  the  case  wholly  the  claim  of  ir- 
reparable Injury.  The  company  having  ob- 
ligated Itself  to  permit  crossings,  an  injunc- 
tion was  refused,  but  the  bill  was  retained 
to  enforce,  if  necessary,  the  agreement. 
This  disposition  of  the  case  is  manifestly 
equitable!  It  gives  to  the  two  plaintiffs  who 
have  a  standing  all  they  can  Justly  claim, 
because  their  shares  in  the  distribution  of 
the  proceeds  of  the  land,  when  sold,  will  not 
be  diminished.  It  relieves  the  company  from 
incurring  a  ruinous  loss  in  the  removal  of 
Its  road  from  the  land  In  question  and  other 
lands  on  either  side  of  It.  The  grounds  on 
which  It  Is  rested  are  so  fully  stated  in  the 
opinion  of  the  learned  Jud^  of  the  com- 
mon pleas  that  further  discussion  of  them 
Is  unnecessary. 

The  decree  is  affirmed,  at  the  cost  of  the 
appellants. 
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HILES  T.  GARRISON  et  aL 

<  Court  of  Chancery  of  New  Jersey.    Jan.  24, 
1906.) 

1.  Wills — Cokstbuoiton  —  JuBisDionoif  nr 
EQinrr — ^Appointment  of  Tbustee. 

A  snit  for  the  construction  of  a  will  and 
the  appointment  of  a  trustee  to  execute  the 
trusts  established  la  properly  brought  in  chan- 
cery ;  the  relief  sought  oeing  the  appointment 
of  a  trustee. 

lEH.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Wills,  (  1666.] 

2.  Sake  —  Cohbtbuctioit  —  Tbuots  —  Dc- 

BATION. 

Testator  provided  that  his  property  should 
b«  "put  in  a  trust,"  and  declared  that  the  in- 
come should  be  equally  divided  between  his 
brother,  sister,  and  widow  as  long  as  the  widow 
remained  unmarried,  and  in  case  of  her  death  or 
marriage  her  share  should  go  to  the  brother  and 
sister.  Held  to  create  a  trust,  to  continue  dur- 
ing the  widowhood  or  life  of  the  widow,  and  on 
her  death  or  remarriage  the  corpus  of  the  estate 
passed  to  testator's  next  of  kin  as  intestate 
property. 
8.  Tbusts  —  Appointmbmt  of  Tbustxe  —  Ju- 

BISDICnON  OF  EqviTT. 
The  court,  on  the  failure  of  a  testator  to 
name  a  trustee,  will  appoint  one  to  carry  out 
the  truats  created  by  the  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  «{  204,  205,  207.1 

Bill  by  Caroline  W.  Hiles  against  Caroline 
C.  Oarrison  and  others,  for  the  constnictlon  of 
the  will  of  Richard  Hiles,  deceased,  and  for 
the  appointment  of  a  trustee.  Will  construed, 
and  trustee  appointed. 

W.  t;  HllUard,  for  complainant  T.  S. 
HllUard,  for  defendants. 

BERGEN,  y.  C.  The  bill  in  this  case  li 
filed  by  the  complainant,  widow  of  Richard 
Hiles,  deceased,  for  the  construction  of  his 
last  will  and  testament  and  the  appointment 
of  a  trustee  to  execute  such  trusts  as  may 
be  determined  are  eBtablished  by  such  will. 
As  the  relief  souKbt  is  the  appointment  of  a 
trustee,  and  the  necessity  for  such  appoint- 
ment requires  the  construction  of  the  will  as 
an  Incident  to  the  relief  sought  for,  the  com- 
plainant Is  properly  here. 

The  pertinent  part  of  the  will  is  the  second 
clause,  which  reads  as  follows :  "I  do  devise 
that  all  my  property  and  bonds  and  mort- 
gages be  put  in  a  trust,  and  the  income  be  de- 
rided equally  hetweeen  my  brother,  Blddle 
Hlles  and  sister,  Caroline  Oarrison,  and  my 
wife,  as  long  as  she  remains  my  widow,  In 
case  of  her  marring  or  detb  her  share  to  gowe 
to  my  brother  Blddle  Hlles,  and  my  sister 
Caroline  Garrison."  The  testator  died  pos- 
sessed of  considerable  estate;  the  personalty 
having  been  appraised  at  the  sum  of 
$54,039.88.  His  real  property  consisted  of  an 
nndivided  tntereet  in  certain  real  estate  in 
the  county  of  Salem  in  this  state;  such  In- 
terest being  estimated  by  the  partly  In  In- 
terest, at  something  over  $20,000.  At  the 
time  of  his  death  the  only  next  of  kin  of 
the  testator  was  his  brother,  Blddle,  and  his 
sister,  Caroline.  The  will  was  prq>ared  Iv 
the  testator,  and  does  not  clearly  expreaa 
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bis  desires,  and  the  purpose  of  this  cause  is 
to  ascertain  whether  a  trtist  has  been  estab- 
lished by  the  terms  of  such  will,  and.  If  so, 
that  a  trustee  be  appointed  to  carry  out  rach 
trust 

While  this  will  Is  very  Inartistically  drawn, 
I  think  the  clear  intention  of  the  testator  was 
to  create  a  trust  by  the  terms  of  which  the 
income  of  Ills  estate  was  to  be  divided  equal- 
ly between  his  widow,  brother,  and  sister, 
and  that  this  trust  shall  continue  as  long  as 
bis  widow  lives  or  remains  unmarried,  and 
on  the  happening  of  either  such  events  the 
trust  terminates.  As  the  testator  has  made 
no  disposition  of  the  corpus  of  the  fund  after 
the  expiration  of  the  trust  estate,  he  died 
Intestate  as  to  the  residue  of  his  property, 
and  it  will  go  to  his  next  of  kin.  That  the 
testator  named  no  trustee  will  not  prevent 
the  execution  of  the  trust,  for  the  court  will 
always  appoint  a  trustee  wherever  necessary 
to  sustain  the  trust  Bud  a  trustee  will  be  ap- 
pointed. The  will  contains  no  power  of  sale, 
and  therefore  the  trustee  cannot  dispose  of 
the  land  by  virtue  of  any  authority  contained 
In  the  will.  It  Is,  in  my  judgment  however. 
Included  In  the  trust  and,  subject  to  tha't, 
will  vest  In  the  heirs  at  law  of  the  testator. 

I  will  advise  a  decree  In  accordance  with 
the  above. 


AVON-BT-THB-SBA  LAND  &  IMP.  CO.  v. 

McDowell  et  ai. 

(Court  of   Chancery   of   New   Jersey.    Feb.   6, 
1906.) 

1.  BXEODTION  —  LkVT  —  CONSTBUCTIVE  SlH- 
ZtTBE — SUFFICIENOT — GOODS  IN  POSSESSION 
OF   MOBTOAOEE— INVBNTOBT    OF    GOODS. 

Where  goods  of  a  judgment  debtor  were 
in  possession  of  a  mortgagee  thereof,  the  tak- 
ing from  the  mortgage  of  a  list  of  the  chattels 
already  agreed  on  between  the  mortgagee  and 
the  judgment   debtor,   the   mortgagor,    for  the 

fiurpose   of  an  Inventory, '  and  annexing  such 
nventory  to  the  levy,  was  sufficient  as  a  legal 
levy,  although  the  officer  did  not  see  the  goods. 

2.  SUBBOOATIOR    —    PBIOB    INCUMBRANCES    — 

Payment  bt  Owneb— Indbekent  to  Bene- 
fit OF  Subsequent  Incumbbanoeb. 

Where  the  owner  or  purchaser  of  property 
subject  to  several  incumbrances  pays  off  a 
prior  incumbrance  with  his  own  money,  the 
payment  inures  to  the  benefit  of  the  subsequent 
incumbrances,  against  which  the  prior  incum- 
brances cannot  be  kept  alive  for  the  owner's' 
benefit  even  by  express  agreement  and  on 
such  payment  by  the  owner,  without  any  agree- 
ment for  subrogation  or  keeping  the  security 
alive,  a  court  will  not  revive  the  prior  incum- 
brances by  application  of  the  equitable  doc- 
trine of  subrogation  In  favor  of  the  owner. 

Bill  by  the  Avoa-by-tbe-Sea  Land  &  Im- 
provement Company  against  Louis  G.  Mc- 
Dowell and  others.  Heard  on  bill,  replica- 
tion and  proofs.    Decree  for  complainant 

A,  C  Hartshome,  for  complainant  S.  A. 
Patterson,  for  defendants. 

ElMEiRY,  V.  O.  Complabumt  Is  a  Judg- 
ment and  execution  creditor  of  a  Mrs. 
Albertson,  and  the  defendant  Thompson  is 
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the  purchaser,  and  the  defendants  McDowell 
and  Fanst  are  the  lessees,  of  personal  prop- 
erty of  the  Judgment  debtor  levied  on  or 
claimed  to  be  levied  on  prior  to  the  purchase 
and  lease.  The  lessees,  at  the  time  of  the 
levy  claimed,  were  also  In  possession  of  the 
personal  property  nnder  a  lease  from  the 
judgment  debtor,  and  McDowell,  one  of  the 
lessees,  was  at  'that  time  holder  of  two 
chattel  mortgages  on  the  property  for  the 
simi  of  $860.  Both  the  mortgages  were  then 
dne,  and  expressly  authorized  the  mortgagee. 
In  case  of  Judgments  against  the  mortgagor, 
to  take  immediate  possession  of  the  mort- 
gaged chattels  and  sell  them  to  pay  the  mort- 
gage debt  The  Judgment  was  recovered  on 
November  28,  1900,  the  execution  returned 
with  a  levy  on  real  estate  and  personal  prop- 
erty of  the  debtor  at  the  January  term  (1901) 
of  the  Monmouth  circuit,  and  the  conveyances 
of  the  real  estate  and  personal  property  by 
the  debtor  to  tb^  defendant  Thompson  were 
made  on  or  about  April  9,  1901.  On  May  14, 
1901,  Thompson  leased  the  hotel  and  furni- 
ture in  question  to  McDowell  and  Faust  for 
five  months,  at  the  rent  of  17%  per  cent 
of  the  gross  receipts  of  the  business  during 
the  tenancy;  $475  to  be  paid  in  cash  at  the 
time  of  signing  the  lease,  and  the  balance 
at  the  termination  of  the  lease,  or  sooner 
closing  of  the  hotel.  The  lease  contained  the 
further  provision  that  the  lessees  should  have 
the  right,  on  the  final  settlement,  to  deduct 
from  the  rents  the  amounts  due  on  the  two 
notes  given  to  McDowell  by  Mrs.  Albertson, 
then  amounting  to  $91S.20,  principal  and  in- 
terest which  were  to  be  credited  as  so  much 
paid  on  the  rent,  provided  the  17%  per  cent 
amotmted  to  a  snm  equal  to  the  cash  paid 
and  the  amount  then  due  on  the  notes,  and  if 
the  percentage  was  not  sufficient  to  satis^ 
the  whole  amount  of  the  notes  tbe  lessees 
were  to  credit  oa  tbe  notes  only  the  amount 
of  tbe  balance  due  on  the  rentals.  These 
notes  to  McDowell  were  the  notes  secured  by 
tbe  chattel  mortgages  on  the  furniture,  and 
it  was  admitted  on  tbe  hearing  that  $800 
over  and  above  the  amount  due  on  the  mort- 
gages has  accrued  as  mat  under  tbe  lease. 
Complainant  in  August  1901,  became  the 
purchaser  at  sale  under  the  execution  of  the 
right  title,  and  Interest  of  the  judgment 
debtor  in  the  furniture  for  the  smn  of  $80. 
The  furniture  was  not  tak^i  from  the  posses- 
sion of  tbe  lessees  and  mortgagee  by  the  pur- 
chaser, but  has  been  sold  since  the  filing  of 
the  bill  by  consent  of  the  parties,  and  the 
proceeds  of  sale  deposited  subject  to  the 
Joint  order  of  their  attorneys. 

Ck>mplainant's  bill,  resting  on  its  title  as 
Judgment  and  execution  creditor  and  pur- 
chaser at  the  sale,  was  filed  before  the  ter- 
mination of  the  lease,  and  alleged  that  the 
mortgages  were  paid  by  the  rental  percent- 
ages, and  prayed  an  account  of  the  amount 
due  on  these  mortgages.  The  right  to  an  ac- 
count  is  resisted   by  both   purchaser   and 


lessees  on  two  grounds.  The  first  Is  that 
the  levy  nnder  tbe  execution  is  illegal  and 
void,  for  the  reason  that  it  was  made  by  the 
sheriff  without  his  actually  seeing  the  prop- 
erty levied  on.  The  return  to  the  execution 
shows  a  levy  on  the  personal  property  with 
an  Inventory  annexed ;  and  the  under  sheriff, 
to  whom  tbe  execution  was  delivered  by  the 
plaintiff's  attorney,  together  with  tbe  list 
of  chattels  taken  from  the  chattel  mortgages, 
says  that  he  sent  tbe  execution  to  an  officer 
at  Asbury  Park  to  go  down  and  make  the 
levy.  This  officer's  evidence  has  not  been 
produced  by  the  defendants,  and,  in  its  ab- 
sence, I  must  hold  tliat  the  sheriff's  return  of 
a  levy  actually  made  on  the  goods  has  not 
been  so  contradicted  or  shown  to  be  untrue 
that  the  sale  under  '  it  can  be  affected 
because  of  the  supposed  irregularity  in  mak- 
ing the  levy.  But  on  this  point  my  further 
conclusion  is  that  under  our  decisions  tbe 
levy,  by  annexing  the  Inventory,  was  suffi- 
cient in  this  case  without  actually  seeing  tbe 
goods,  for  the  reason  that  the  goods  levied 
on  were,  at  the  time  of  tbe  levy.  In  the 
actual  possession  of  tbe  mortgagee.  Tbe 
sheriff  was  not  entitled  to  take  tbe  goods 
from  the  possession  of  tbe  mortgagee,  and 
his  possession  under  any  levy  could  only 
be  constructive.  Pox  v.  Cronan,  47  N.  J. 
Law,  493,  509,  510,  2  Atl.  444,  4  Aa  814^ 
54  Am.  Rep.  190.  And,  so  far  as  tbe  levy 
was  concerned,  bis  only  right  was  to  see  the 
goods  for  the  purpose  of  making  the  levy. 
Taking  from  tbe  chattel  mortgage  a  list  of 
the  chattels  already  agreed  on  by  the  mort- 
gagor and  mortgagee,  and  annexing  this 
list  as  tbe  Inventory,  is,  I  tblnk,  sufficient  as 
a  constructive  seizure  for  the  purpose  of  a 
l^al  levy.  Making  an  Inventory  from  a  list 
given  by  the  defendant  for  the  purpose  of 
the  inventory,  and  without  seeing  the  goods, 
operates  as  a  constructive  seizure,  and  is 
valid  against  defendant  Caldwell  v.  Fifleld. 
24  N.  J.  Law,  160,  160  (Sup.  Ot  1853).  And 
although  it  tms  not  in  the  later  cases,  been 
expressly  held  that  a  list  or  inventory  made 
without  seeing  tbe  goods  and  witbont  tbe 
defendant's  consent  'would  be  valid  where 
the  officer  has  the  right  to  take  the  goods  into 
his  possession,  I  think  that  where  he  has  no 
such  right  but  must  levy  and  sell  subject  to 
the  mortgage,  an  inventory  of  the  goods  in  a^ 
mortgagee's  possession,  taken  from  the  mort- 
gage, is  a  sufficient  constructive  seizure,  for 
the  purpose  of  the  levy,  as  against  both  mort- 
gagor and  mortgagee,  and  that  they  or  per- 
sons claiming  under  them  have  no  right  to 
demand  an  actual  view  as  necessary  to  a 
valid  levy  on  the  mortgaged  chattels. 

Second.  It  Is  Insisted  that  if  the  mort- 
gages of  McDowell  are  paid,  the  payment  was 
made  f^m  Thompson's  funds,  being  tbe  rent- 
al of  bis  property,  and  he  is  therefore  in 
equity  entitled  to  be  subrogated  to  tbe  rlglits 
of  the  chattel  mortgages.'  But  if  the  levy 
was  valid,  Thompson  took  title  to  the  chattels 
subject  to  the  execution  as  well  as  the  OHMr*: 
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gages,  and  the  law  to  setQed  that,  wbere  the 
owner  or  purchaser  of  propert7  subject  to 
several  Incumbrances,  pays  off  a  prior  Incum- 
brance by  his  own  money,  the  payment  Inures 
to  the  benefit  of  the  subsequent  Incumbrances, 
and  as  against  than  the  prior  Incumbrances 
cannot  be  kept  allre  for  the  owner's  benefit, 
even  by  express  agreement.  Belles  t.  Wade, 
4  N.  J.  Bq.  458 ;  Traphagen  v.  Lyons,  38  N.  J. 
Eq.  613,  616  (Brr.  &  App.  1884).  A  fortiori, 
on  such  payment  by  the  ovrnee  without  any 
agreement  for  subrogation  or  keeping  the  se- 
curity alive,  a  court  of  equity  will  not  revive 
the  prior  incumbrance  against  subsequent  in- 
cumbrances, by  the  application  of  the  equi- 
table doctrine  of  subrogation  In  favor  of  the 
owner. 

Complainant  to  entitled  to  a  declaration 
that  the  mortgages  have  been  paid,  and  that 
the  sale  of  the  goods  to  Thompson  was  sub- 
ject to  the  lien  of  its  Judgment  and  execution. 
At  the  settlement  of  the  decree  I  will  hear 
counsel  on  the  right  to  further  relief.  This 
may  depend  on  the  terms  of  the  agreement 
for  sale  of  the  mortgaged  chattels,  made  by 
consent  of  parties  after  filing  the  bilL 


ROSB  et  nx.  v.  COOLEY  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  19, 
1906.) 

TeNANOT  IK    OOUMON  —  PoSSSSSIOIt    BT   Onx 

Tekaht  to  BxcLUBion  of  Co-Tenants  — 
Pabtition  —  Rental  Valxte  of  Pbemises 

AND  PBOFITS  —   ACCOUNTINa  —  ACTIONS  — 

Sttfficiency  OF  Evidence. 

In  an  action  for  the  partition  of  lands 
owned  in  common,  evidence  that  on  the  death 
of  the  iMirties'  ancestor  the  premises  were 
rented,  but  were  shortly  thereafter  vacated ; 
that  one  of  defendants,  who  had  been  support- 
ing her  co-tenants,  her  half-aisters,  and  com- 
plainant, her  lialf-brother,  being  unable  to  con- 
tinue so  doing,  suggested  that  complainant  and 
his  two  sisters  occupy  the  farm ;  that,  on 
taking  possesion  thereof,  payment  of  rent  was 
not  considered ;  that  the  farm  was  run  at  a 
loss,  complainant  expending  his  own  money 
in  repairs,  etc.,  and  repeatedly  asking  defend- 
ant, his  half-sister,  to  relieve  him  of  the  bur- 
den of  the  farm,  which  she  declined  to  do, 
encouraging  him  to  stay  until  a  favorable  sale 
be  made;  that  on  one  or  two  occasions  com- 
plainant gave  defendant  money,  at  one  time 
a  check  for  $60,  indorsed  with  a  memorandum 
that  it  was  for  rent,  and  on  another  occasion, 
when  some  material  was  sold  from  the  farm 
for  $40,  giving  her  $10  thereof  as  her  share; 
and  that  several  times  defendant  applied  to 
complainant  for  what  she  called  rent— did  not 
show  that  complainant  and  his  two  half-sisters 
refused  possession  to  defendant,  or  deprived 
b^  of  the  income  of  the  premises,  it  appear- 
ing that  there  never  was  anv  net  income,  tak- 
ing the  whole  period  together,  but  rather  a 
loss;  and  hence  defendant  was  not  entitled  to 
an  accounting  for  the  use  of  the  premises. 

Bill  by  J.  Forman  Rose  and  wife  against 
Emma  L.  Cooley  and  others.  On  ezc^tlona 
to  report  of  master  appointed  in  partition 
proceedings  and  objections  to  confirmation 
thereof.  Rq;>ort  confirmed  and  exceptions 
diamlssed. 


B.  B.  Walker,  for  complainant  and  for  de- 
fendant Rose.  Linton  Satterthwalt,  for  de- 
fendant Crozier.  Vroom,  Dickinson  &  Scam- 
mell,  for  defendant  Cooley. 

BBROEN,  y.  O.  The  bill  of  complaint  in 
tfato  cause  praya  the  partition  of  lands  therein 
described,  owned  as  tenants  in  common  by 
the  complainant,  his  two  stoters,  Blla  P.  Rose 
and  Mary  L.  Crozier,  and  bis  half-sister,  Em- 
ma L.  Cool^;  the  sisters  and  half-sister  be- 
ing made  defendants.  Mrs.  Cooley  answered, 
praying  for  an  accounting  by  her  half-brother 
and  sisters.  An  order  of  reference  to  a  mas- 
ter was  made,  which  directed  him  to  ascer- 
tain and  report  whether  or  not  the  complain- 
ant and  his  sisters,  Ella  P.  and  Mary  L.,  or 
some  of  them,  had  been  in  the  possession  of 
the  whole  of  said  premises  to  the  exclusion 
of  the  answering  defendant,  Emma  L.  Cooley, 
and  whether  their  occupation  had  been  of 
such  a  character  as  to  exclude  her  from  partic- 
ipation in  the  enjoyment  thereof,  and  wheth- 
er they  should  account  to  her  for  the  use  of 
the  premises,  and  that  the  said  master  should 
also  ascertain  the  reasonable  rental  value  or 
income  which  the  land  was  capable  of  yield- 
ing from  the  month  of  March,  1891,  to  the 
present  tlm&  The  master,  upon  due  notice  to 
the  parties,  proceeded  to  the  taking  of  the 
depositions  of  such  witnesses  as  were  pro- 
duced before'  him,  and  thereupon  reported 
that  the  complainant  and  his  two  sisters, 
Ella  P.  and  Mary  L.,  had  not,  nor  had  either 
of  them,  been  in  the  possession  of  the  whole 
of  the  lands  to  the  exclusion  of  their  half- 
sister,  Emma  L.,  and  that  their  occupation 
had  not  been  of  such  a  character  as  to  ex- 
clude Mrs.  Cooley  from  participation  in  the 
enjoyment  thereof,  and  that  they  were  not  li- 
able to  account  for  such  occupation.  The 
master  also  reported  that,  from  the  evidoice 
offered,  he  was  imable  to  fix  the  reasonable 
rental  value  of  the  farm,  or  the  income  which  it 
was  capable  of  yielding  during  the  time  stat- 
ed in  the  order  of  reference.  To  this  r^x>rt 
the  defendant  Mrs.  Cooley  baa  filed  excep- 
tions, and  objects  to  the  confirmation  of  the 
report,  which  is  the  matter  now  to  be  passed 
upon. 

The  evidence  taken  before  the  master 
shows  that  the  father  of  these  four  children 
died  seised  of  the  lands  in  question ;  that  at 
the  time  of  his  death  the  children,  other  than 
Mrs.  Cooley,  were  minors ;  and  that  the  farm 
was  rented  to  a  tenant  for  money  rent  until 
April,  1891,  at  which  time  the  tenant  left  the 
farm,  and  for  some  reason  the  owners  were 
not  able  to  secure  another  tenant  Just  pre- 
vious to  April,  1891,  the  husband  of  Mrs. 
Cooley  died,  she  having,  after  her  father's 
death,  and  until  April,  1891,  supported  the 
Infant  children  at  her  house,  which  was  locat- 
ed within  sight  of  the  lands  in  question.  Ow- 
ing to  the  death  of  her  husband,  Mrs.  Cooley 
did  not  feel  able  to  continue  the  arrangement 
and  suggested  that,  as  the  complainant  waa 
then  about  19  years  of  age,  he  should  take 
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hlB  two  Bisters  and  occupy  the  farm  and  farm 
it  It  clearly  appears  from  the  evidence  tbat 
when  these  children  went  to  the  farm  the 
payment  of  rent  was  not  considered,  nor,  In 
my  Judgment,  was  It  expected ;  for  the  prin- 
cipal motive  which  Mrs.  Cooley  had  In  mak- 
ing the  arrangement  was  to  provide  a  place 
where  these  children  could  support  them- 
selves and  at  the  same  time  keep  the  farm  la 
condition  to  induce  a  profitable  sale  of  it. 
The  testimony  clearly  discloses  the  fact  that 
the  running  of  the  farm  was  not  a  profitable 
business,  for,  after  years  of  renting,  It  had 
acquired  the  characteristics  of  all  farm  lands 
subject  to  such  treatment,  the  fences  had 
nearly  all  disappeared,  and  the  buildings 
were  in  a  decaying  condition,  so  much  so  that, 
on  one  occasion,  the  end  of  the  bam  fell 
away  from  the  rest  of  the  building,  and  was 
repaired  by  the  complainant  at  considerable 
expense;  that  during  the  period  the  com- 
plainant and  his  sisters  lived  on  the  farm  he 
invested  in  repairs  to  the  buildings,  the  put- 
ting up  of  fences,  and  the  fertilizing  of  the 
land,  not  only  all  the  proceeds  he  derived 
therefrom,  but  all  the  patrimony  he  had  re- 
ceived from  hla  father's  estate,  amounting, 
as  I  am  able  to  gather  from  the  evidence,  to 
about  $1,000;  that  during  this  time  he  re- 
peatedly asked  Mrs.  Ckwley  to  take  the  farm 
and  relieve  him  from  the  burden,  but  she  de- 
clined, and  encouraged  him  to  stay,  hoping 
for  a  favorable  sale.  On  one  or  two  occa- 
sions he  did  give  her  money,  at  one  time  a 
check  for  $50,  indorsed  with  a  memorandum 
that  it  was  for  rent,  and  on  another  occa- 
sion, when  some  material  was  sold  from  the 
farm  for  $40,  he  gave  her  $10  of  it,  being  her 
share.  From  these  circumstances,  and  from 
the  further  fact  that  she  at  different  timee 
applied  to  him  for  rent  as  she  puts  It,  or  for 
hw  share  of  the  farm  as  the  other  witnesses 
■ay,  it  was  argued  that  Mrs.  Cooley  is  sustain- 
ed in  her  claim  that  there  was  an  agreement 
to  pay  rent;  but  I  do  not  think  that  such  an 
Inference  is  properly  to  be  deduced  from 
these  circumstances.  She  did,  undoubtedly, 
on  several  occasions  apply  to  the  complainant 
for  what  she  called  rent;  but  I  am  satisfied 
that  what  she  meant  was  a  proportion  of  the 
profits  arising  from  the  working  of  the  farm. 
A  reading  of  this  evidence  will  not  Justify  the 
conclusion  that  these  three  children  refused 
possession  to  their  elder  sister  and  co-tenant, 
or  deprived  her  of  the  Income  from  the  prem- 
ises. On  the  contrary,  there  never  was  any 
net  income,  taking  the  whole  period  together, 
but  rather  a  loss,  which  absorbed  the  little 
property  which  the  complainant  had  inherit- 
ed, and  that  without  taking  Into  oonsldn'a- 
tlon  the  years  of  labor  which  he  devoted  to 
the  preservation  of  the  property. 

In  Edsall  T.  Merrill,  S7  N.  J.  Eq.  114-117, 
Van  Fleet  V.  0.,  said :  "The  principle  adopted 
may  be  stated  as  follows:  Where  the  tenant 
In  possession  has  prevented  his  co-tenanta 
from  obtaining  from  the  premises  such  profits 
as  they  were  capable  of  yielding,  or  has  taken 


possession  of  the  whole,  and  used  them  as  Iiis 
own,  and  thereby  made  a  profit  he  must  ac- 
count either  for  their  fair  rental  value,  or  the 
profits."  Applying  this  rule  to  the  circum- 
stances of  this  case,  the  report  of  the  master 
should  be  sustained.  These  co-tenanta  were 
put  in  possession  by  this  claimant  their  elder 
sister  and  the  head  of  the  family,  and,  so  far 
from  preventing  her  from  obtaining  from  the 
premises  such  profits  as  they  were  capable  of 
yielding,  they  -  were  holding,  at  her  request 
and  for  the  Joint  benefit  of  all  the  co-tenants, 
possession  of  the  premises  at  an  actual  cost 
to  them,  to  which  she  never  contributed  or 
offered  to  contribute  a  dollar  to  reimburse 
the  complainant  for  the  losses  he  waa  sustaln- 
ing  because  the  premises  yielded  no  profit 
Nor  did  the  complainant  or  his  sisters  take 
possession  of  the  whole  premises  and  use 
them  as  their  own,  and  thereby  make  a  prof- 
it Instead  of  taking  possession,  they  were 
put  in  possession  by  their  elder  slater  for  her 
convenience  and  to  keep  the  property  in  con- 
dition for  a  purchaser.  A  considerable  por^ 
tlon  of  the  evidence  was  directed  to  the  ques- 
tion to  which  of  these  parties  were  responsi- 
ble for  the  failure  to  make  a  sale  of  the  prop- 
erty. I  am  satisfied  that  the  great  prepond- 
erance of  evidence  tends  to  show  that  the 
complainant  and  the  two  slstwa  who  were 
on  the  farm  with  him,  one,  Mary,  being  thoe 
but  a  portion  of  the  time,  were  anxious  to 
sell,  and  that  if  the  sale  was  prevented.  It 
was  beoause  Mrs.  Cooley  was  unwilling  to 
Join  in  the  conveyance. 

The  master's  report  will  be  confirmed,  and 
the  exceptions  dismissed,  with  the  costs  of  the 
accounting  to  be  charged  against  the  share  of 
Mrs.  Cooley. 


BAIiTIMORB  &  N.  T.  R.  CO.  t.  BOnVIER 
et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  15, 
1906.) 

1.  Bstofpei^-Obouniw. 

Where,  in  partition  proceedings,  a  mastei's 
deed  was  in  substance  and  effect  executed  by 
the  direction  in  writing  of  a  husband  and  wife, 
and  they  received  their  share  of  the  considera- 
tion money,  they  were  estopped  from  setting 
up  that  the  conveyance  did  not  pass  any  interest 
in  the  land  on  the  ground  that  the  master's 
deed  was  void. 

2.  BiaiTENT     DOMAIK — RAILBOABS OOKDElf- 

ITATION     PBOCEEDINOB    COUPEKBAnOIT    — 

MEASUBZ  of  DaUAOES lUFBOVEMERTS. 

Where  a  railroad  entered  on  land  under  a 
right  of  way  deed,  wherein  It  covenanted  among 
ouer  things  to  erect  a  passenger  station  and 
double-track  its  road  for  a  certain  distance, 
which  conditions  it  failed  to  fulfill,  the  improve- 
ments made  by  the  railroad  on  the  land  wers 
not  to  be  considered  in  determining,  in  condem- 
nation proceedings  thereafter  instituted,  the 
damages  suffered  by  the  vendor. 

[Bid.  Note. — Vot  cases  in  point  see  toL  18, 
Cent  Dig.  Bmineat  Domain,  {  861^.] 

S.  Same  —  Fobteitdkc  —  Bjsotxkht  —  &- 

FECT    OF    JUDOUENT TlTLE. 

Under  Gen.  St  p.  1288,  |  44.  providing 
that  "a  judgment  In  an  action  of  ejectment  Bhall 
be  conclusive  as  to  the  right  of  poeseasion  and 


Digitized  by 


Cjoogle 


N.J.) 


BALTIMORE  &  N.  T.  R.  CO.  v.  BOUVIBR. 


869 


the  title  to  the  premises  (as  the  case  tdaj  be) 
as  the  same  has  been  established  by  such  ladg- 
nent,"  where  a  railroad  entered  ajran  land 
under  a  right  of  way  deed  binding  it  to  double- 
track  its  road  and  to  erect  a  passenger  station 
on  the  vendor's  property,  whlcm  grant  it  there- 
after forfeited  by  failure  to  comply  with  the 
terms  of  the  deed,  and  a  Judgment  in  ejectment 
was  recovered  against  it,  that  tact  did  not  give 
the  vendor  such  a  new  and  independent  title 
as  to  bar  the  applica^on  of  equitable  principles 
in  condemnation  proceedings  tberdnafter  in- 
stituted, in  determining  whether  or  not  the 
vendor  was  entitled  to  compensation  for  Im- 
provements made  by  the  railroad  prior  to  the 
forfeiture. 
4.  Same — Mbasurk  or  DA.iCA.aX8. 

Where,  in  fixing  the  price  of  land  conveyed 
to  a  railroad  for  right  of  way  purposes,  the 
benefit  resulting  to  the  landowner  from  improve- 
ments to  be  made  by  the  railroad  in  the  way 
of  a  passenger  station  and  double  tracks  was 
taken  into  consideration  in  fixing  the  compen- 
sation under  the  deed,  the  comparative  value 
of  the  land  with  and  without  the  advantages 
of  soch  improvements  was  determinative  of  the 
abatement  or  allowance  to  the  railroad  company 
in  fixing  the  price  for  the  land  conveyed. 
6.  Saus  —  Equitable    Reuef  —  Bbeach    or 

CSOVENANTS. 

Where,  under  a  rl^t  of  way  deed,  a  rail- 
road company  covenanted  to  double-track  its 
road  and  construct  a  passenger  station,  but 
it  did  not  appear  that  any  benefit  would  result 
to  the  vendor  from  such  improvements,  the  road 
being  distinctiy  one  for  the  carriage  of  freight, 
a  breach  of  such  covenants  by  the  railroad  did 
not  debar  it  of  equitable  relief,  in  condemna- 
tion proceedings  instituted  by  it  after  declara- 
tion of  a  forfeiture  for  the  breach,  with  respect 
to  the  allowance  to  the  vendor  of  compensation 
for  improvements  already  made  by  the  road  on 
the  land. 
6.  Same — Costs. 

Where,  in  condemnation  proceedings,  the 
position  and  conduct  of  a  railroad  was  in  ac- 
cordance with  the  principles  of  a  court  of 
equity,  and  in  such  proceedings  it  substantially 
succeeded,  it  was  entitled  to  coats,  although 
in  its  supplemental  bill  it  asked  the  court  to 
ignore  the  findings  of  the  jury  and  ascertain 
the  amount  of  compensation  to  be  paid  defend- 
ant landowner  in  its  own  way ;  no  proceedings 
being  had  under  such  prayer,  and  defendant 
incurring  no  expense  by  reason  of  the  Inserticm 
of  the  prayer  in  the  bill. 

Bill  by  the  Baltimore  &  New  York  Rail- 
road Company  against  John  Temoa  Bouvier, 
Jr.,  and  others.  Decree  for  complainant  in 
accordance  with  opinion. 

For  the  previous  history  of  the  litigation 
between  these  parties,  see  Bouvler  v.  Balti- 
more &  New  York  Railroad  Company,  65  N. 
J.  Law,  313,  47  Ati.  772;  67  N.  J.  Law,  281, 
61  Ati.  781,  60  Lu  R.  A.  750,  on  error;  and  68 
N.  J.  Law,  149,  53  Ati.  1040,  on  certiorari 

B.  Q.  Eeasbey,  for  complainant  B.  V. 
lilndabnry,  for  defendant  Bonvler.  W.  L. 
McDermott  and  Charles  E.  Lydecker,  for 
beirs  and  devisees  of  William  H.  Home. 

PITNEY,  V.  C.  The  complainant,  on 
March  22, 1889,  purchased  and  took  title  from 
Frederick  K.  Reicbard  and  William  H.  Home 
to  a  strip  of  land  (part  of  a  mncb  lariter 
tract)  containing  6*Vio»  acres,  being  2,200 
feet,  nearly  half  a  mile,  in  length,  and  100 
feet  In  width,  for  tbe  purposes  of  its  railway, 


and  proceeded  promptly  thereafter  to  con- 
strnct  Its  railway  thereon.  The  conveyance, 
bowever,  contained  a  series  of  clauses  pro- 
viding for  the  construction  and  maintenance 
of  a  donble-track  railway  over  the  land  con- 
veyed, and  for  the  erection  and  maintenance 
of  a  passenger  station  at  one  end  of  the  strip 
on  a  small  additional  plot  outside  the  100- 
foot  strip,  but  Included  in  the  conveyance. 
The  deed  also  contained  clauses  pcovidlng 
that,  if  the  grantee  should  fall  to  construct 
and  maintain  a  double-track  railway,  then  "it 
shall  and  may  be  lawful  to  and  for  tbe  par- 
ties of  the  first  part,  their  heirs  or  assigns, 
into  and  upon  all  and  singular  the  lands  and 
premises  hereby  conveyed,  or  any  part  there- 
of, to  re-enter,  and  the  same  to  have  again, 
repossess,  and  enjoy  as  in  their  former  estate, 
this  conveyance,  or  anything  herein  contain- 
ed, to  the  contrary  thereof  In  any  wise  not- 
withstanding, together  with  all  and  singular, 
the  buildings,  improvements,  etc.,  with  the 
appurtenances;  subject  to  tbe  covenants  and 
conditions,  hereinbefore  set  forth,  to  be  kept 
and  performed  by  tbe  said  party  of  the  second 
part,  its  successors  and  assigns,  to  have  and 
to  hold,"  etc. 

The  complainant  constructed  a  double- 
track  railway  over  about  two-thirds  of  tlie 
strip  only,  and  did  not  erect  the  passenger 
station.  The  whole  tract  was  subsequently, 
in  the  year  1895,  subjected  to  partition  pro- 
ceedings in  this  court  and  actually  divided 
between  the  tenants  in  common,  with  tbe  ex- 
ception of  the  right  of  re-enti7  in  tbe  rail- 
way strip,  which  .was  sold  by  a  master  under 
a  decree  of  tbe  court,  and  subsequentiy,  to- 
gether with  tbe  title  to  some  of  the  lands 
divided,  became  vested  in  the  defendant  Bou- 
vler.  He,  early  in  the  year  1900,  brought  an 
action  of  ejectment  against  tbe  railway  com- 
pany, and  recovered,  on  the  ground  tliat  the 
condition  subsequent  had  not  been  fulfilled 
and  tbat  the  right  of  re-entry  reserved  by 
tbe  deed  of  conveyance  had  become  vested  in 
him.  Tbe  judgment  of  the  Supreme  Court 
(47  Ati.  772)  was  based  upon  tbe  notion  tbat 
tbe  whole  title  was  vested  in  him.  The  com- 
plainant brought  a  writ  of  error  to  the  Court 
of  Errors  and  Appeals  (51  Ati.  781,  60  L.  R. 
A.  750),  and  that  court  affirmed  tbe  judgment, 
but  expressed  tbe  opinion  that  Bouvier's  title 
extended  only  to  one  undivided  half  of  tbe 
premises  by  reason  of  the  invalidity  of  tbe 
master's  deed  in  partition  for  tbe  strip  in 
question,  but  held  tbat  as  a  tenant  in  com- 
mon be  was  entitled  to  maintain  an  eject- 
ment Upon  the  affirmance  of  this  judgment 
complainant  filed  its  bill  in  this  court  for 
relief  against  its  execution,  and  made  the  de- 
fendant Elizabeth  Hume,  widow  and  devisee 
of  William  H.  Hume,  former  owner  of  one- 
balf,  and  their  children,  parties  thereto  with 
Bouvier,  on  tbe  ground  tbat  under  the  Judi- 
cial utterance  of  the  Court  of  Errors  and  Ap- 
peals she  was  possibly,  with  or  without  her 
children,  the  owner  of  one  undivided  half  of 
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the  premlsea.  Interim  relief  against  the  writ 
of  habere  facias  possessionem  was  granted  up- 
on verbal  condition  that  the  complainant  would 
take  Immediate  proceedings  to  acquire  by 
condemnation  the  tittle  to  the  strip,  and  later 
on  the  defendants  Bouvler  and  Hume  were 
required  to  consent  that  the  commissioners, 
and,  in  case  of  an  appeal,  the  jury,  should 
make  a  double  finding,  namely:  First,  find 
the  present  value  of  the  laind  with  all  the 
structures  and  improvements  on  It;  and,  sec- 
ond, its  value  without  those  improvements 
and  as  if  never  used  for  railroad  pnrpoeee. 
This  has  been  done. 

The  result  was,  as  foimd  by  the  commis- 
sioners, as  follows: 

The  total  value  of  land  and  rail- 
road additions  at  the  time  of  filing 
the  petition  for  condemnation $8,935  72 

Value  of  lands  without  railroad 
track,  etc.,  as  if  it  had  never  been 
used  for  railroad  purposes 1,964  00 

Damaces  to  Bouvier  as  owner  of  ad- 
joining   lands 600  00 

Damages,  etc.,  to  Hume 600  00 

An  appeal  was  taken,  and  the  jury  found 
as  follows: 

Value  of  land  with  railroad  track 
and    Improvements $18,212  60 

Value  of  the  land  without  regard 
to  railroad  structure. 2,716  60 

Damages  to  Bouvier  as  owner  of 
adjoining   land 8,600  00 

Damages  to  Mrs.  Hume  as  adjoin- 
ing  owner 8,780  00 

A  supplemental  bill  was  thereupon  filed 
by  complainant,  setting  out  and  attacking  the 
binding  effect  of  this  verdict  in  this  court, 
stating  several  grounds  why  the  court  should 
disregard  it,  and  by  its  own  method  ascertain 
the  proper  amount  to  be  paid,  and  also  pray- 
ing that  it  might  be  Instructed  as  to  whether 
the  defendant  Hume  was  eititled  to  any  In^ 
terest  on  the  award,  and  that  pending  the  fur- 
ther proceedings  in  this  court  judgment  and 
execution  on  the  verdict  might  be  stayed. 
Judgment  and  execution  was  stayed  upon 
paying  a  sum  of  money  into  court  The  de- 
fendants answered  severally,  and  the  defend- 
ant Bouvier  filed  a  cross-bill  against  the  de- 
fendants Hume  to  establish  the  validity  In 
this  court  of  his  title  under  the  master's 
deed  In  partition  before  referred  to.  This 
cross-bill  was  answered  by  the  defendants 
Hume,  and  the  cause  brought  to  a  hearing. 
With  this  brief  statement  of  the  history  of 
the  cause  I  will  now  consider  the  questions 
raised  by  the  pleadings. 

Two  questions  present  themselves:  First, 
are  the  defendants  Hume  entitled  to  any  in- 
terest in  the  premises?  Second,  upon  what 
basis  the  defendant  Bouvier  shall  be  entitled 
to  compensation.  I  shall  consider  the  ques- 
tion of  the  Humes'  title  first,  because  its 
solution  will,  as  we  shall  see  farther  on,  seri- 
ously affect  the  other  question. 

The  railroad  strip  was  part  of  a  larger 
tract  of  land  which  was  bisected  by  it  Rei- 
chard,  one  of  the  tenants  in  common  at  the 


date  of  the  deed  of  conveyance  to  the  rail- 
road, afterwards  conveyed  his  interest  to 
Salter,  who  later  on  conveyed  It  to  Sergeant 
and  De  Marmon,  the  result  of  which  was  that 
Sergeant  and  De  Marmon  became  tenants  in 
common  with  William  H.  Hume.  On  B£ay 
21,  1S95,  De  Marmon  filed  his  bill  against 
his  co-tenants  in  common  for  a  partition  of 
the  premises.  In  it  he  set  out  the  land  con- 
veyed to  the  railroad  company  and  the  con- 
dition upon  which  it  was  conveyed.  To 
that  bin  William  H.  Hume  and  his  wife, 
Elizabeth,  the  defendant  herein,  appeared 
by  their  solicitor,  Mr.  N.  C.  J.  English,  and 
filed  their  answer.  On  the  24th  of  September, 
1896,  the  complainant  filed  an  amended  bill, 
praying  special  relief  as  to  the  railroad 
strip.  On  the  2d  of  December  a  decree  pro 
confesso  was  entered  against  Sergeant  and 
wife,  and  an  order  of  reference  to  Master 
Atwater  to  ascertain  the  value  and  the 
capacity  of  the  land  to  be  divided  was  made 
in  the  usual  form,  and  to  that  order  Mr. 
English,  as  solicitor  for  Hume  and  wife,  con- 
sented. Master  Atwater  found  that  the 
premises  were  capable  of  partition,  excepting 
the  railroad  strip,  and  recites  in  his  report 
that  be  was  attended  by  the  solicitor  of  the 
Humes.  On  that  report,  which  was  confirm- 
ed, partition  was  had  of  all  except  the  rail- 
road strip,  and  a  decree  was  made  that  the 
railroad  strip  should  be  sold  by  Master  By- 
ington,  and  that  decree  Is  expressly  cona«it- 
ed  to  by  Mr.  English  in  writing,  as  solicitor 
of  Hume  and  bis  wife,  and  by  Mr.  George  BU- 
ler,  as  solicitor  of  Sergeant  and  his  wife. 
The  master  made  sale  to  De  Marmon  and 
Sergeant  for  the  sum  of  $681,  which  sale  was 
reported  and  duly  confirmed  by  order  dated 
September  22,  1^  and  the  deed  delivered 
and  the  purctiase  money  paid.  The  master, 
since  deceased,  filed  his  statement  showing 
what  he  did  with  that  money  in  detalL  All 
but  $132.05  went  for  costs  and  expenses,  of 
which  latter  Hume's  solicitor  received  $16.52 
and  a  counsel  fee  of  $76.  There  was  teft  for 
distribution  $132.06,  of  which  Mr.  Hume 
received  for  his  share  $66.03  as  oertlfled  to 
by  the  master.  These  allowances  of  ooonsel 
fees  were  made  by  the  court  and  the  whole 
proceeding  validated  by  a  final  decree  dated 
October  13,  1896.  It  was  not  disputed  at 
the  hearing  that  Mr.  English  was  duly  au- 
thorized to  appear  for  Mr.  Hume,  and  his 
attendance  as  a  witness  was  waived.  The 
only  question  raised  was  as  to  his  authority 
to  appear  and  represent  Mrs.  Hume,  the  de- 
fendant herein,  in  protection  of  her  inchoate 
right  of  dower  in  the  premises,  and  that  as 
I  recollect  was  Submitted  on  the  ordinary 
presumption  that  he  was  so  authorized.  Mrs. 
Hume  was  not  sworn  as  a  witness,  she  being 
too  111  to  attend.  Mrs.  Hume,  the  defendant 
herein,  succeeded  to  the  title  of  her  husband 
to  these  premises  aft»  his  death. 

I  think  it  must  be  presumed  from  Ijie  re- 
port of  the  master  that  be  actually  did  pay  a 
portion  of  the  proceeds  of  the  sale  to  Hume 
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or  his  solicitor,  so  that,  not  only  did  Hume 
authorlise,  tlirough  his  solicitor,  the  sale  of 
these  premises  by  the  master,  but  he  actual- 
ly received,  in  person  or  through  his  solicitor, 
one-half  of  the  consideration  money  there- 
for. Now  that  the  court  of  chancery  has 
had  and  exercised  since  the  time  of  Queen 
KUzabeth  jurisdiction  of  the  subject-matter 
of  dealing  with  the  rights  of  coparceners  and 
tenants  tn  common  In  land,  and  decreeing 
partition  thereof.  Including  owelty  where 
equal  partition  could  not  be  made,  seems 
to  be  undisputed.  And,  while  I  do  not  find 
It  necessary  to  assert  that  the  decreeing  of 
owelty  to  be  paid  by  one  tenant  in  common  to 
the  other  amounts  to  exercising  the  jurisdic- 
tion of  sale  outright,  it  certainly  approaches 
It  somwhat  nearly.  Be  that  as  it  may,  the 
sale  of  land  by  this  court  in  partition  pro- 
ceedings is,  and  for  many  years  has  been, 
clearly  within  the  Jurisdiction  of  this  court. 
Its  exercise  is  indeed  regulated  by  statute, 
tut  Its  jurisdiction  in  that  behalf  clearly  and 
ex  necessitate  rel  includes  the  power  to  con- 
strue that  statute,  and  if  the  court  makes  a 
mistake  therein  its  decree  is  subject  to  re- 
versal on  appeal.  But,  if  not  reversed  on  ap- 
peal, I  should  have  thought,  but  for  what 
'was  said  by  the  learned  judge,  speaking  for 
the  Court  of  Errors  and  Appeals  In  Bouvler 
V.  Baltimore  &  New  York  Railroad  Company, 
67  N.  J.  Law,  at  page  291,  61  Atl.  781,  60  L. 
B.  A.  760,  that  a  conveyance  made  by  order 
-of  the  court  In  partition  and  duly  confirmed 
by  the  court  could  not  be  attacked  collateral- 
ly. The  substance  and  efTect  of  the  decision 
In  its  ultimate  analysis  Is,  after  all.  no  more 
than  this:  The  defendant  in  ejectment  con- 
tended that  the  plaintiff's  title,  derived 
through  the  master's  deed  In  partition,  was 
void.  To  this  the  court  replied:  Conceding 
that  it  is  void,  yet  the  plaintiff  remains  the 
-owner  of  an  equal  undivided  one-half  part, 
and  that  Is  sufficient  to  sustain  his  action. 
There  was  nothing  in  the  decision,  or  judg- 
ihent  of  the  court  which  was  based  thereon, 
which  could  operate  as  an  estoppel  against 
Mr.  Bouvler.  The  rule,  as  I  recollect  it, 
-with  regard  to  estoppel  by  record,  is  that  it 
must  be  mutual;  that  one  party  shall  not 
be  estopped  unless  the  otb^  wonld  be  in 
case  of  a  contrary  decision.  Now,  as  Mrs. 
Hume  was  not  a  party  to  the  record  before 
the  Court  of  Errors  and  Appeals,  she  could 
not  have  been  estopped  by  a  declaration  of 
that  court  that  she  had  no  interest  in  the 
land  in  question;  hence  Bouvier  could  not  be 
estopped  by  a  contrary  decision.  Be  that 
as  it  may,  the  circumstances  attending  the 
making  of  the  decree  for  sale  in  this  case 
were  not  before  the  Court  of  Errors  and  Ap- 
peals, nor  was  that  court  at  lit>erty  in  that 
case  to  deal  with  the  title  of  either  Bouvier 
or  Mrs.  Hume,  as  between  them,  from  an 
equitable  standpoint  From  a  chancellor's 
standpoint  the  decree  for  sale  and  its  execu- 
tion was  made,  so  to  speak,  by  the  direction 
in  writing  of  Mr.  and  Mrs.  Hume,  so  that  the 


master's  deed  was,  in  substance  and  effect, 
the  deed  of  Mr.  and  Mrs.  Hume;  and  when 
we  have  the  additional  fact  that  they  re- 
ceived their  share  of  the  consideration  money 
It  seems  to  me  quite  plain  that  they  are  es- 
topped, on  plain  principles  of  justice,  from 
setting  up  that  the  conveyance  did  not  pass 
their  Interest  in  the  land.  For  these  rea- 
sons, expressed  orally  at  the  hearing,  I  shall 
advise  that  Mrs.  Hume  and  her  children  have 
no  interest  in  the  premises. 

We  come  now  to  the  complainant's  case  as 
made  by  the  bill,  answers,  and  proofs  as 
against  Mr.  Bouvier.  The  proof  shows,  and 
it  was  admitted,  that  immediately  after  the 
rendition  of  the  final  judgment  in  ejectment 
complainant  attempted  without  success  to 
settle  with  Mr.  Bouvler.  But,  If  he  had 
agreed  with  Mr.  Bouvler  as  to  the  price  to 
be  paid  for  the  strip  In  question,  he  was  still 
embarrassed  by  the  express  declaration  of  the 
Court  of  Errors  and  Appeals,  above  referred 
to,  that  an  equal  and  undivided  one-half  part 
of  the  title  still  rested  in  the  heirs  at  law 
and  devisees  of  Mr.  Hume.  Mrs.  Hume  sein- 
ed to  be  the  universal  devisee  of  her  husband, 
who  had  in  the  meantime  died.  But  then  It 
further  appeared  that  there  were  children, 
who  were  bom  after  the  making  of  Mr. 
Hume's  will,  and  their  conveyances  to  their 
mother  were,  as  I  now  recollect,  not  yet  on 
record.  Bouvler  did  not  admit  any  title  ont- 
side  of  himself.  Under  these  circumstances 
the  complainant  had  a  clear  equity  to  apply 
to  this  court  for  relief:  First,  to  ascertain 
who  were  the  real  owners  of  the  strip;  and, 
second,  as  I  think  and  am  well  assured,  to 
ask  this  court  to  determine  how  much  it 
ought  to  pay  those  owners  when  ascertained. 
This  latter  equity  will  be  elaborated  further 
on.  It  Is  proper  for  me  here  to  say  that, 
when  counsel  for  complainant  first  applied  to 
me  for  an  interim  injunction  against  the 
execution  of  defendant's  judgment  in  eject- 
ment, he  desired  me  to  proceed  upon  the 
basis  of  the  practice  adopted  in  Trenton 
Water  Power  Company  v.  Chambers,  9  N. 
J.  Eq.  471,  bnt  I  declined  so  to  do,  and  de- 
clared that  I  would  only  grant  an  Injunction 
upon  condition  that  complainant  would  take 
immediate  proceedings  for  condemnation, 
stating  orally  at  the  time  that  I  would  so  man- 
age it  that  the  commissioners,  and  jury  on 
appeal,  should  appraise  the  value  and  dam- 
ages In  such  manner  that  this  court  would 
be  informed  of  the  value  and  damages,  both 
with  and  without  the  improvements,  placed 
upon  the  premises  by  the  railroad.  This 
course  was  pursued. 

The  defendant  Bouvler  answered  the  orlg- 
nal  bill,  denying  that  complainant  had 
any  standing  In  this  court  for  any  purpose, 
and  denying  that  it  had  any  right  to  take  the 
condemnation  iKOceedings  mentioned  in  Its 
bill,  and  added  to  his  answer  a  cross-bill  pray- 
ing that  complainant  be  enjoined  from  so 
doing.  He  shortly  thereafter  removed  the 
condemnation  proceedings   by   certiorari   to 
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the  Supreme  Conrt,  and  there  challenged  their 
valldl^,  and  was  defeated,  as  reported  In  69 
N.  J.  Law,  149,  63  Atl.  1040.  Promptly  after 
this  decision  complainant  applied  for,  on 
notice,  and  obtained  leave  to  amend  Its  bill 
both  In  its  statement  and  Its  prayer,  In  sub- 
stance as  follows:  In  the  stating  part,  that 
If  proceedings  for  condemnation  were  taken 
the  inquiry  before  the  commissioners  will  be 
limited  to  an  appraisement  of  the  land  and 
an  assessment  of  the  value  thereof  at  the  time 
of  the  condemnation,  and  damages  sustained 
by  the  owner  on  the  same  basis,  and  that 
neither  the  commissioners,  nor  the  Jnry  on 
appeal,  have  poww  to  inquire  Into  the  cir- 
cumstances of  the  case,  nor  consider  the 
equities  set  forth  In  the  bill;  then  alleging 
the  fact  that  valuable  Improvements  have 
been  made  by  the  complainant  since  its  entry 
on  the  premises  prior  to  1890  under  the  deed 
from  Reichard  and  Hume,  and  that  a  rail- 
road has  been  built  thereon,  part  of  a  great- 
er line,  and  that  an  appraisement  which 
should  include  the  value  of  the  railroad  tracks 
would  not  be  a  measure  of  the  fair  compensa- 
tion to  the  owner  of  the  land,  and  would 
work  great  injustice  to  the  complainant,  and 
that  the  compenfiatlon  which  should  fairly 
be  made  to  the  defendant  could  only  be  as- 
certained by  this  court  or  under  Its  direction, 
and  In  view  of  the  facts  hereinbefore  set 
forth ;  and  a  further  amendment  In  the  pray- 
er that  this  conrt  may  retain  the  bill  and  may 
proceed,  In  such  manner  as  It  may  see  fit,  to 
ascertain  what  is  the  fair  and  full  compen- 
sation that  should  be  made  by  the  complain- 
ant, under  all  the  circumstances  of  the  case, 
to  the  defendant  for  the  taking  of  the  lands 
and  the  damages  sustained  by  reason  thereof, 
the  complainant  tendering  itself  ready  and 
wining  to  pay  the  amount  so  ascertained, 
and,  further,  that  if  this  court  should  see  flt 
to  direct  that  the  proceedings  for  condemnation 
should  be  continued,  then  an  order  may  be 
made  that  the  commissioners,  and  Jury  in 
case  of  appeal,  should  appraise  and  esti- 
mate the  value  of  the  land  taken  apart  from 
the  structure  and  work  and  materials  placed 
and  done  thereon,  and  without  regard  to  the 
tracks  and  cuttings  and  embankments  laid 
and  made  thereon,  and  without  regard  to  the 
use  made  by  the  complainant  of  the  railroad 
built  thereon.  No  answer  was  filed  to  this 
amendment 

Coincident  with  the  amendment  of  the  bill 
by  the  complainant,  the  defendant  Bouvier  ap- 
plied for  and  obtained  leave  to  withdraw  so 
much  of  his  answer  as  was  a  cross-bill,  and 
the  complainant's  answer  thereto  was  also 
withdrawn,  and  then,  on  motion  of  the  com- 
plainant and  without  objection  by  the  de- 
fendant Bouvier,  a  special  order  was  made 
as  follows:  It  recites  that  It  appears  to  the 
court  that  commissioners  have  been  appointed 
to  condemn  the  land  in  question,  and  the 
complainant  asks  it  to  make  provision  for  as- 
certaining the  value  of  the  lands  proposed  to 
be  taken  for  railroad  purposes,  apart  from 


the  railroad  and  strncturcB  already  made 
and  built  thereon  by  the  complainant  and 
that  an  order  may  be  made  to  assure  a  special 
assessment  by  the  commissioners,  and  by  the 
Jury  in  case  of  appeal,  of  the  value  of  the 
land  as  if  it  had  never  been  used  for  railroad 
purposes  and  no  embankments,  cuts,  or 
structures  had  been  built  or  made  thereon: 
such  asKessment  to  be  In  addition  to  and 
Independent  of  such  assessment  as  may  be 
or  shall  be  made  under  the  order  made  by  the 
Judge  or  court  appointing  said  commissioners, 
and  proceeds:  "It  is  ordered  that  the  defend- 
ant shall  consent  at  the  bearing  before  tbe 
commissioners  In  the  proceedings  for  con- 
dcmnatlon,  and  before  the  Jnry  on  appeal, 
for  the  purposes  of  such  proceedings  and 
of  this  cause  and  for  no  other  purpose,  that 
the  commissioners  and  the  Jury,  respective- 
ly, when  making  an  appraisement  and  asseaa- 
ment  in  such  proceedings,  and  in  addition  ta 
tbe  appraisement  and  assessment  so  made  by 
them,  shall  make  a  special  appraisement  of 
the  value  of  the  land  to  be  condemned  as  If 
it  bad  never  been  used  for  railroad  purposes, 
without  regard  to  the  railroad  trac^ 
structures,  trestles,  embankments,  cnttlnga, 
additions,  and  changes  made  or  built  th»«on 
by  the  complainant  or  to  the  use  made  of  tbe 
lands  and  structures  by  the  complainant 
as  a  part  of  Its  railroad."  Under  these  dr- 
cnmstances  I  think  that  simple  Justice  to 
the  complainant  requires  that  the  case  should 
be  considerod  in  all  respects  as  If  the  amend- 
ments to  Its  original  bill.  Just  referred  to,  had 
been  Inserted  in  the  bill  at  the  time  it  was 
filed,  and  the  condemnation  proceedings 
should  be  treated  as  having  been  taken  by 
the  direction  of  this  court  as  a  convenloit 
mode  of  ascertaining  values  to  be  used  by 
this  court  in  working  out  and  administering 
the  equities  between  the  parties. 

The  result  of  those  proceedings  was  the 
two  findings  by  the  Jury  above  mentioned. 
After  the  rendition  of  these  verdicts  a  motion 
was  made  In  the  law  court  for  a  new  trial, 
and  refused.  The  complainant  th«i  filed  a  sup- 
plemental bill,  setting  up  the  proceedings  in 
the  law  court  praying  for  relief  against  a 
Judgment  being  entered  on  either  of  tbe  vt^ 
diets,  charging  that  they  were  unjust  and  ex- 
cessive and  based  upon  wrong  principles, 
and  asked  this  court  to  disregard  both  ver- 
dicts and  to  ascertain  for  Itself,  In  such  man- 
ner as  It  might  see  fit  what  amount  the 
complainant  ought  to  pay.  In  his  answer  to 
this  supplemental  bill  the  defendant  merely 
echoed  his  previous  answer,  and  denied  that 
the  complainant  had  any  equity  whatever, 
setting  up  that  the  complainant  had  deliber- 
ately taken  his  choice  to  proceed  at  law 
without  application  to  this  court  and  Is 
bound  by  his  selection,  and  stating  as  a 
reason  why  there  is  no  injustice  to  the  com- 
plainant m  holding  it  to  the  larger  verdict 
that  tbe  complainant  forfeited  its  title  to- 
said  land  by  its  own  voluntary  act  and  breach 
of  the  conditions  In  its  deed.    In  this  ooii~ 
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aitlon  of  the  pleadings  the  cause  was  brongbt 
to  a  bearing.  I  declined  to  hear  any  evl- 
aence  to  show  that  either  of  the  verdicts  were 
excesslTe,  unless  complainant  would  satisfy 
me  In  argument  that  It  would  be  Just  and 
equitable  for  me  to  do  so.  This  be  has  not 
been  able  to  do,  especially  in  view  of  the  ad- 
mitted fact  that  a  motion  was  made  and 
heard  by  thA  learned  Judge  who  presided  at 
the  trial  to  set  aside  the  verdicts  because  ex- 
cessive. It  would  be  manifestly  unjust  to 
itermit  the  complainant  to  speculate  in  that 
manner  on  the  result  of  an  appeal  which  it 
bad  taken  Itself.  Equity  will  not  permit  It 
to  find  fault  with  the  result  of  an  appeal 
which  it  has  itself  taken  and  which  it  was 
under  no  obligations  to  take.  If  the  complain- 
ant I^ad  rested  content  with  the  award  of  the 
commissioners,  and  the  defendant  had  appeal- 
ed therefrom,  with  the  result  which  actually 
occurred,  it  is  quite  possible  that  this  court 
might,  under  the  view  which  I  take  of  this 
case,  have  determined  tbat  it  would  ignore 
the  verdict  of  the  Jury  and  adopt  tbe  award 
of  the  commission.  I  feel  constrained,  how- 
ever, to  say  that  the  great  difference  in  the 
damages  to  adjoining  property  found  by  the 
commissioners  and  that  found  by  the  Jury — 
about  seven  times  as  much — leads  to  the 
suspicion  that  the  Jury  did  take  Into  consider- 
ation Improper  matter  in  the  fixing  of  the 
damages. 

Two  questions  remain:  First  Shall  this 
court  adopt  and  compel  the  complainant  to 
pay  to  Mr.  Bouvier  the  whole  value  of  the 
strip  of  land  taken,  which  Includes,  confessed- 
ly, the  value  of  its  railroad  embankments, 
cuts,  and  tracks,  or  shall  it  limit  Mr.  Bou- 
vler's  right  to  the  value  of  the  land  without 
tbe  railroad  Improvements,  as  found  by  the 
smaller  verdict?  Second.  Is  Mr.  Bouvier 
entitled,  under  the  circumstances,  to  any  dam- 
ages to  bis  adjoining  land? 

As  tbe  result  of  the  actual  partition  of  the 
premises,  as  shown  on  the  map  forming 
part  of  the  master's  report  in  partition,  Mr. 
Hume  became  tbe  owner  of  certain  tracts 
adjoining  on  the  railroad  on  one  side,  and 
Mr.  Bouvler's  Immediate  grantors  (and  Mr. 
Bouvier  in  succession  to  them)  became  enti- 
tled to  certain  lands  adjoining  on  tbe  rail- 
road on  the  other  side,  and  by  reason  of  bis 
ownership  of  these  lands,  wbich  were  a  part 
of  the  original  tract,  aamages  were  awarded 
to  bim  to  the  extent  of  $3,600,  and  to  the 
Humes,  on  the  basis  of  their  being  the 
owner  of  an  undivided  one-half  interest, 
damages  were  awarded  to  the  extent  of 
$3,7S0,  in  all  over  $7,380,  while  tbe  value  of 
the  land  itself,  without  the  railroad  struc- 
tures, was  put  at  $2,716.50.  But,  as  tbe 
Humes'  interest  is  eliminated,  they  are  not,  of 
course  entitled  to  any  damages  to  their  ad- 
joining lands;  hence  the  amount  to  be  paid 
by  complainant,  if  the  value  of  the  improve- 
ments Is  excluded,  is  $6,316.50.  Tbe  quantity 
of  land  originally  conveyed  by  Bouvier'* 
grantors  to  complainant  was  6**/i**  acrea, 


consisting  of  a  strip  100  feet  wide  and 
aboat  2,200  feet,  or  a  little  over  one-third 
of  a  mile,  In  length,  with  an  addition  at 
one  end  of  *>/ioo  acres,  outside  of  tbe  100- 
foot  strip,  which  was  Intended  for  a  railroad 
station.  Tbe  strip  conveyed  and  here  in 
question  omits  the  railroad  station  and  in- 
cludes only  4*i/ioo  acres.  It  may  be  well 
to  observe  Just  here  that  at  no  stage  of  the 
proceedings  did  counsel  on  either  side  sug- 
gest to  the  court  that  the  commissioners 
should  be  instructed  to  ascertain  the  value 
of  tbe  land  and  Incidental  damages  as  of 
the  date  of  tbe  original  entry  by  the  railway, 
with  the  view  of  adopting  that  value,  with 
interest  from  the  date  thereof,  as  a  proper 
method  of  compensation.  Manifestly  that 
rule  was  inapplicable. 

Coming,  now,  to  the  first  question:  A  long 
line  of  cases  In  this  court,  and  one  In  the 
Supreme  Court  of  this  state,  and  numerous 
others  in  other  states  of  the  Union,  col- 
lected and  cited  by  counsel  for  the  com- 
plainant, hold  with  entire  unanimity  that, 
except  where  the  railroad  company  entered 
In  the  first  place  as  a  willful  trespasser,  or 
where  It  has  been  guilty  of  some  Inequitable 
conduct  sufficient  to  raise  a  counter  equity, 
the  value  of  tbe  land  without  the  additions 
and  superstructures  is  the  proper  measure  of 
compensation  in  a  case  like  the  present 
Such  was  the  expressed  declaration,  after 
full  consideration,  of  oUr  Court  of  Errors  and 
Appeals  in  North  Hudson  County  Railroad 
Company  v.  Booraem  et  al.,  28  N.  J.  Eq.  450. 
The  foundation  of  the  rule  in  equity  is  Its 
intrinsic  Justice.  This  appears  from  an  ex- 
amination of  the  cases  cited.  Justice  Depue, 
in  tbe  Booraem  Case,  supra,  at  page  455, 
says:  "But  where  the  company  has  taken 
possession  by  the  consent  of  the  owner, 
and  has  expended  money  in  tbe  adaptation 
of  tbe  land  to  the  proposed  use,  and  altered 
and  changed  its  condition,  this  rule  [refer- 
ring to  the  fixed  rule  at  law]  manifestly  Is 
not  adapted  to  reach  tbe  Just  compensation 
contemplated  by  the  constitutional  provi- 
sion." Then,  after  showing  that  It  might  be 
unjust  to  the  landowner  to  compel  him  to 
take  the  value  of  the  land  at  tbe  time  of 
tbe  appraisement,  because  it  might  have 
been  injured  in  value  by  reason  of  the  change 
made  by  the  railroad  company,  he  proceeds: 
"On  the  other  hand,  to  compel  the  corpora- 
tion to  pay,  as  tbe  value  of  the  land,  an 
Increased  price  because  of  tbe  Improve- 
ments made  by  it  would  be  unjust  to  it 
Tbe  owner  has  no  claim  in  Justice  to  have 
expenditures  for  such  purposes  Inure  to  his 
benefit  Under  such  circumstances  he  Is 
entitled  to  be  paid  the  damages  he  has  sus- 
tained, and  nothing  more.  That  will  be 
represented  by  tbe  value  of  the  land  as  it 
was  before  it  was  changed  in  its  condition, 
irrespective  of  the  structure  put  upon  It 
by  the  corporation,  and  interest  from  that 
time.    Ndther  In  law  nor  in  equity  Is  tbe 
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owner  entitled  to  anytbing  more."  Tbe 
learned  Judge  then  proceeds  to  cite  cases  In 
support  of  tliat  proposition.  This  rule  bad 
been  previously  applied  In  the  case  of  Tren- 
ton Water  Company  v.  Chambers,  9  N.  J. 
Eq.  471  (s.  c  18  N.  J.  Bq.  199).  Confessedly 
tbe  same  rule  was  adopted  at  law  In  Coster 
et  aL  Y.  New  Jersey  Ballroad  &  Transporta- 
tion Co.,  28  N.  J.  Law,  227,  and  Id.,  24 
N.  J.  Law,  780.  And  It  was  only  by  what 
was  held  by  tbe  law  court  to  be  tbe  stress 
of  tbe  statute  regulating  condemnation  pro- 
ceedings that  any  other  rule  was  adopted 
at  law.  For  In  Leeds  y.  Camden  &  Atlantic 
Railroad  Company,  53  N.  J.  Law,  229,  28 
Atl.  168,  tbe  learned  Judge  who  spoke  for 
the  Court  of  Brrors  and  Appeals  closed  his 
opinion  as  follows:  "The  equitable  rule, 
which  appears  to  have  been  followed  In  the 
present  case,  is  that,  when  prepayment  has 
been  waived,  the  landowner  retains  an 
equitable  lien  upon  tbe  land  for  the  pay- 
ment of  such  damages  as  he  has  sustained, 
when  the  company  violates  the  conditions 
upon  which  the  entry  without  compensation 
was  permitted,  which  may  be  enforced  in  a 
court  of  equity.  Wood,  Ballw.  L.  786.  The 
value  of  tbe  land  and  damages  at  tbe  time 
tbe  entry  was  made,  and  interest  from  that 
time,  have  been  fixed  as  a  proper  measure 
of  damages  in  some  such  cases.  See  Hudson 
County  B.  B.  v.  Booraem,  28  N.  J.  Bq.  450, 
and  later  cases  that  have  followed  it. 
"When  parties  are  before  that  court  seeking 
the  adjustment  of  equitable  claims  for  and 
against  the  railroad  company,  all  tbe  rights 
of  the  landowner  will  be  protected,  and  full 
compensation  may  be  made,  not  only  for  the 
value  of  the  land  taken  and  tbe  damages 
Incident  to  the  taking,  but  also  for  the 
breach  of  any  agreement  made  with  him,  and 
allowance  for  the  occupancy  of  the  land 
under  such  agreement  or  by  consent  or 
license.  When  the  company  proceeds  to 
condemn  lands,  under  its  charter,  it  can  act 
only  according  to  the  exact  terms  of  the 
power  therein  conferred.  There  was  error 
in  the  ruling,  and  the  Judgment  will  be 
reversed." 

The  question  in  Leeds  v.  Camden,  etc., 
R.  R.,  supra,  was  whether  the  land  should 
be  appraised  as  of  the  date  when  taken  or 
as  of  the  date  of  the  appraisement,  and  it  was 
held  that  the  statute  required  it  to  be  taken 
as  of  the  date  of  the  appraisement  A  care- 
ful reading  of  the  opinion  does  not  lead 
me  to  the  conclusion  that  tbe  court  intended 
to  decide  that  the  value  of  the  railroad 
structure  should  be  added  to  the  value  of  the 
land.  However  that  may  be,  in  the  case 
which  followed  it  in  the  Supreme  Court, 
namely.  Trimmer  v.  Penn.,  Poughkeepsle  & 
Boston  R.  R.  Co.,  55  N.  J.  Law,  46,  25  Atl. 
932,  the  learned  Judge  who  spoke  for  the 
Supreme  Court  seems  to  have  so  treated  it, 
and  states  that  there  is  an  apparent  Incon- 
sistency between  tbe  Leeds  Case  and  the 
Booraem  Case,  and  reconciisa  tbem  as  fol- 


lows ;  "Tbe  difference,  however,  arises  from 
a  distinction  taken  in  the  later  case  between 
a  proceeding  to  condemn,  considered  as  a 
purely  legal  proceeding,  and  a  proceeding  In 
an  equitable  suit  to  ascertain  the  damages 
which  the  landowner  has  sustained  by  reason 
of  the  appropriation  of  his  land.  In  equity, 
when  a  corporation  having  power  to  condemn 
has  been  let  into  possession  by  the  landowner 
and  makes  improvements,  the  court  wilt  ad- 
just the  claims  of  the  landowner  upon  the 
basis  laid  down  in  the  Booraem  Case.  Ttie 
court  will,  by  means  of  a  reference  to  a 
master,  ascertain  tbe  damages  to  the  land- 
owner according  to  this  standard  of  com- 
pensation. In  tbe  Booraem  Case  tbe  award 
of  the  commissioners,  although  made  upon  an 
erroneous  legal  principle,  was  in  conformity 
with  the  equitable  rule,  and  so  was  permitted 
to  stand  In  place  of  a  report  of  a  master  to 
whom  a  reference  might  have  been  made. 
If  the  question  of  compensation  bad  not  t>een 
drawn  into  a  court  of  equity  by  the  fore- 
closure of  a  mortgage  covering  the  land 
condemned  in  addition  to  other  land,  the 
rule  adopted  by  the  commissioners  in  that 
case  would  have  been  inaccurate,  nie  re- 
sult of  these  conflicting  rules  seems  to  be 
that  If  a  corporation,  under  the  conditions 
mentioned,  takes  proceedings  to  condemn 
lands,  the  legal  rule  applies ;  but,  If  tbe  ques- 
tion of  tbe  value  of  tbe  land  becomes  InYolved 
in  a  suit  In  equity  tbe  equitable  rules  apply. 
So  If,  under  these  conditions,  the  owner 
brings  an  action  of  ejectment  to  dispossess 
the  company,  a  court  of  equity  will  stay  the 
action  upon  payment  of  damages  to  be  as- 
certained in  conformity  with  the  equitable 
rule.  Trenton  Water  Co.  v.  Chambers,  9 
N.  J.  Bq.  471 ;  a.  c  18  N.  3.  Bq.  199."  The 
question,  after  all,  was  not  involved  In  the 
Trimmer  Case,  since  the  case  disclosed  no 
privity  by  way  of  succession  or  otherwise  be- 
tween tbe  railroad  company  prosecuting 
the  proceedings  before  the  court  and  that 
which  had  built  the  works  upon  the  ground 
Included  in  the  condemnation  proceedings. 

The  only  case  which  has  been  cited  by  the 
defendant  in  conflict  with  the  Booraem  Case 
and  the  other  cases  in  the  same  line  is  Brlggs 
V.  Railroad  Co.,  43  Pac.  1131,  decided  by  tbe 
Supreme  Court  of  Kansas  March  7,  1896. 
Tbe  case  is  much  like  tbe  Booraem  Oase, 
and,  as  in  tha  t  case,  on  condemnatlan  proceed- 
ings the  Inferior  tribunal  held  that  the  value 
of  tbe  land  without  the  additions  made  by 
the  railroad  company  was  the  true  measure 
of  compensation.  But  the  Supreme  Court 
on  appeal  held  otherwise,  and  made  the  rail- 
road pay  the  purchaser  under  foreclosure  the 
full  value.  Tbe  injustice  of  it  was  felt  by 
the  Supreme  Court,  but  it  seems  to  have  felt 
constrained  to  do  the  Injustice.  I  prefer  tbe 
rule  laid  down  by  our  Court  of  Errors  and 
Appeals  in  the  Booraem  Case^  and  am  glad 
to  feel  bound  to  follow  It 

Now  the  quality  of  Justice  or  injustice  in 
a  given  transaction  does  not  depend  upon  or 
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vary  with  the  name  or  character  of  the  ooort 
ander  whose  lorlsdlctlon  It  Is  brought  for 
comedderatloa  What  la  considered  unjust  in 
a  court  of  eqxilty  is  also  considered  unjust  in 
ji  court  of  law,  and  ao  says  Justice  Depue  in 
the  Booraem  Case.  It  Is  felt  to  be  quite 
aa  unjust  by  a  common-law  Judge  for  a  trus- 
tee of  the  legal  title  to  eject  the  cestui  que 
trust  and  hold  the  subject  of  the  trust  against 
him  as  it  was  by  the  equity  Judge.  The 
difference,  and  the  only  difference,  between 
the  two  courts,  lies  in  the  variance  in  their 
sereral  capacities  to  protect  the  rights  of  the 
cestui  que  trust  It  is  a  mere  matter  of 
judicial  machinery.  The  learned  Judges  in 
the  Leeds  Case  and  the  Trimmer  Case,  from 
whose  opinions  extracts  have  been  recited, 
did  not  mean  to  say,  and  In  fact  did  not 
say,  that  it  was  Jnst  that  improvements  al- 
ready put  upon  the  property  by  the  railroad 
company  should  be  Included  In  making  up 
the  valuation  and  price  to  be  paid  by  that 
company  on  condemnation  proceedings,  but 
only  that  the  statute  is  so  framed  that  it 
must  be  done.  Aristotle  (Ethics,  book  5,  c. 
10)  defines  equity  as  "a  better  sort  of  Justice, 
which  corrects  legal  Justice  where  the  latter 
errs  through  being  expressed  In  a  universal 
form  and  not  taking  account  of  particular 
cases."  And  Orotius  condensed  this  defini- 
tion into  the  modem  one,  namely :  "Equity 
is  the  correction  of  the  law,  wherein  by  rea- 
son of  its  universality  it  is  deficient."  It 
seems  to  me  that  the  present  case  Is  brought 
directly  and  clearly  within  the  definition  of 
these  great  men,  and  the  propriety  and  the 
duty  of  this  court  to  exercise  Its  corrective 
power  abundantly  appears  and  of  itself  gives 
this  court  Jurisdiction  to  act 

The  complainant  herein,  then,  by  all  tlie 
authorities,  Is  properly  In  this  court,  and  is 
entitled  to  have  the  equitable  rules  applied 
precisely  as  In  the  Booraem  Case,  unless 
there  are  some  circumstances  in  the  case  to 
bar  Its  equity.  Moreover,  its  right  to  ask  the 
aid  of  the  court  arises  not  only  out  of  the 
Injustice  of  being  compelled  to  pay  the  de- 
fendant for  Improvements  which  It  has,  at 
its  own  expense,  put  upon  the  premises,  but 
it  has  a  distinct  standing  In  the  court  by  rea- 
son of  the  character  of  the  defendant's  title, 
which  rests  upon  a  forfeiture  by  reason  of 
complainant's  failure  to  perform  a  condi- 
tion subsequent  The  right  of  re-entry  for 
such  failure  was  manifestly  reserved  in 
the  deed,  for  the  purpose  of  insuring  the 
performance  of  those  conditions.  Hence  the 
ease  assumes  the  aspect  of  a  mortgage  given 
to  secure  the  performance  of  those  conditions 
and  must  be  so  treated  for  present  purposes. 

Let  us  examine  Its  position.  In  the  first 
place,  at  the  time  it  took  the  conveyance 
from  the  former  owners  it  was  duly  empow- 
ered to  acquire  the  lands  by  ordinary  con- 
demnation proceedings.  But  It  agreed  with 
the  owners  and  bought  the  land,  and  paid 
for  it  the  sum  of  $1,19&,  upwards  of  $200 
per  acrei    Thus  its  original  entry  was  entlre- 


I  ly  lawful.  Nothing  that  It  subsequently  did 
or  failed  to  do  can  alter  that  position.  The 
right  of  re-entry  In  the  grantors,  foimd.and 
established  by  the  court  not  only  does  not 
make  that  original  entry  unlawful,  but  rec- 
ognizes Its  lawfulness.  This  price  of  $1,190 
was  not  however,  the  whole  consideration 
for  the  conveyance.  The  grantors  seem  to 
have  expected  some  benefit  to  their  remain- 
ing land  to  arise  from  the  construction  of 
the  proposed  railway.  Hence  the  Insertion 
of  the  conditions,  first  that  a  railway  pas- 
senger station  should  be  erected  on  part  of 
the  land  conveyed,  and  maintained,  and, 
second,  that  a  double-track  railway  should 
be  constructed  and  maintained  over  it.  It 
will  be  observed  here  that  there  is  no  such 
provision  here  as  was  found  In  the  case  of 
M.  Y.  &  Greenwood  Lake  R.  R.  Oo.  v.  Stan- 
ley's Heirs,  34  N.  J.  Eq.  55,  where  the  pro- 
vision was  for  the  running  and  stopping 
of  four  (4)  trains  dally  each  way.  There 
was  no  provision  here  that  any  train  should 
be  run  over  the  railway  or  should  stop  at 
the  station.  If  the  railway  had  been  double- 
tracked  all  the  way  across  the  land  con- 
veyed— for  that  is  the  language — and  no- 
where else  on  the  line  of  the  railroad,  and 
a  passenger  railway  station  had  been  erect- 
ed and  maintained,  and  no  train  had  ever 
run  over  the  road,  and  no  passenger  train 
ever  stopped  at  the  station,  I  am  unable 
to  see  how  any  court  could  have  declared 
that  the  land  was  forfeited  and  a  right  of 
re-entry  had  accrued.  Be  that  as  It  may, 
the  conditions  were  not  fulfilled.  The  double 
track  was  laid  two-thirds  of  the  way  across 
the  strip,  but  the  passenger  station  was  never 
erected.  In  fact,  it  was  admitted  that  the 
road  was  built  and  intended  for  the  purpose 
of  carrying  freight  only,  and  not  passengers, 
and  that  it  never  has  made  It  a  business  of 
carrying  passengers,  so  that  the  passenger 
station  would  have  proved,  If  built;  of  no 
value  whatever  to  the  landowners. 

Let  us  now  ask  what  were  the  actual 
conditions  when  this  land  was  conveyed,  and 
what  reasonable  expectation  the  landowners 
had  of  any  appreciable  benefit  to  them?  The 
road  in  its  total  length  is  and  was  less  than 
6  miles,  and  its  general  course  was  and  is 
northwest  and  southeast  which  Is  directly 
athwart  the  general  course  of  passenger  trav- 
el in  that  portion  of  New  Jersey.  Its  termi- 
ni were  a  point  at  or  near  Cranford,  on 
the  Central  Railroad  of  New  Jersey,  and 
Staten  Island  Sound,  across  which  it  was  to 
be  carried  by  a  bridge  to  Staten  Island. 
The  grantors  are  chargeable  with  knowledge 
of  all  this.  Manifestly  It  was  not  Intended 
to  be  used  as  a  passenger  road.  The  land 
here  in  question  lies  between  the  New  Jersey 
Central  or  the  Lehigh  Valley  Railroad,  at 
or  near  Cranford,  and  the  Pennsylvania 
Railroad  at  the  familiar  point  where  the 
complainant's  road  crosses  the  latter  road. 
Manifestly  the  only  chance  the  complainant's 
road  had  of  making  a  business  of  caixying 
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passengers  was  to  make  some  sort  of  a  pas- 
senger traffic  arrangement  with  either  the 
Central  Railroad  of  New  Jersey  or  the  Le- 
high Valley  Railroad,  at  or  near  Cranford, 
or  with  the  Long  Branch  Railroad  on  the 
Sound,  and  manifestly  and  confessedly  there 
was  no  population,  present  or  prospective, 
along  the  complainant's  road  between  the 
Pennsylvania  Railroad  and  the  Lehigh  Val- 
ley Railroad  which  would  warrant  the  es- 
tablishment of  a  set  of  passenger  trains 
to  be  run  over  it  and  to  reach  New  York 
by  either  of  those  railroad  lines.  These 
considerations  lead  me  to  the  conclusion  that 
complainant's  grantors  bad  no  reasonable 
grounds  to  expect  any  appreciable  benefit 
from  the  construction  and  operation  of  the 
road. 

With  regard  to  the  condition  of  building 
a  double-track  road.  Its  terms  would  have 
been  fully  and  literally  complied  with,  as 
before  remarked,  by  laying  a  double  track 
across  the  strip  conveyed.  But,  suppose  the 
Implication  was  that  it  was  to  be  double- 
tracked  throughout  its  length  of  5%  miles, 
of  what  material  benefit  would  such  con> 
structlou  be  to  the  grantor's  land.  I  con- 
fess  I  am  unable  to  see  any,  unless.  Indeed, 
it  could  be  conceived  that  it  was  to  become 
a  great  through  route  for  passengers.  But 
this  supposition  seems  to  me  quite  extrava- 
gant and  Inadmissible.  A  common  experi- 
ence teaches  us  that,  the  greater  number 
of  trains  that  pass  over  a  railroad,  the  great- 
er injury  it  is  to  the  adjoining  lands,  though, 
°on  the  other  hand,  the  greater  the  number 
of  passenger  trains,  the  greater  the  probabil- 
ity of  benefit  No  evidence  was  ofTered  be- 
fore me  to  show  what,  if  any,  benefits  were 
expected  to  be  derived  or  could  be  derived 
by  the  fulfillment  of  the  two  conditions  In 
question.  The  case  was  submitted  on  the 
bare  right  arising  out  of  the  nonperformance 
of  the  conditions.  Now  I  deem  this  aspect 
of  the  case  important,  since  Bouvier's  right 
arises  out  of  a  forfeiture  by  the  complainant 
of  its  land,  for  which  It  bad  once  paid,  by 
reason  of  the  nonfulfillment  of  certain  sub- 
sequent conditions.  Now  it  is  one  of  the 
offices  of  the  court  of  chancery  to  relieve 
against  forfeitures,  and  it  does  so  gladly, 
but  always  upon  equitable  terms;  and  those 
terms  are  to  make  compensation  to  the  party 
claiming  the  forfeiture  for  his  real  loss  or 
injury.  In  the  present  case  the  complainant 
has  lost  the  sum  of  $1,199,  with  the  interest 
on  it  for  all  these  years,  and  I  am  unable 
to  see,  on  that  part  of  the  case,  why  It  ought 
to  lose  any  more.  No  allegation  of  injury 
or  loss  is  found  In  the  defendant's  answer, 
and  no  proof  of  any  was  otfered  by  him. 
This,  it  seems  to  me,  it  was  the  privilege  of 
the  defendant  to  do.  One  of  the  reasons 
given  by  the  learned  judge  tn  the  Leeds 
Case  for  determining  cases  of  this  kind  in 
this  court  is  that  "allowance  can  here  be 
made  for  tbe  breach  of  any  agreement  made 


t^  the  railroad   comimny  with   the   land- 
owner." 

Let  us  next  inquire  If  there  has  beai  any- 
thing Inequitable  in  complainant's  amdoct 
since  the  proceedings  to  recover  the  land 
were  commenced.  I  think  it  was  entirely 
Justified  in  defending  the  case  at  law  and 
saving  the  forfeiture.  If  It  could  do  so.  The 
questions  raised  were  real,  and  not  colorable 
merely,  and  were  such  as  were  fairly  de- 
batable. Upon  the  whole,  tb&a,  I  see  no  such 
conduct  on  the  part  of  the  complainant  that 
may  be  deemed  inequ'^nble  to  such  an  extent 
or  degree  as  to  bar  it  from  the  right  to  be 
dealt  with  as  a  deserving  suitor  in  this  court 
and  to  have  relief  as  such  in  accordance  with 
the  principles  applicable  to  such  cases. 
These  positions  were  not  seriously  contested 
by  counsel  for  Bouvler,  as  I  understand  his 
oral  argument  I  understood  him  to  place 
himself  on  the  ground  that  all  these  equitable 
considerations  are  barred  by  tbe  action  and 
Judgment  of  ejectment ;  that  the  relation  be- 
tween the  railroad  company  and  the  original 
grantors,  and  himself  as  their  successor,  is 
entirely  changed  by  the  Judgmeit  in  eject- 
ment ;  and  that  that  Judgment  gives  Bouvler 
a  new,  Indep^ident  solidified,  and  crystalised 
title,  which  in  some  mysterious  way  bars  the 
exercise,  or  rather  the  application,  of  any 
equitable  principles.  I  am  unable  to  take 
that  view,  or  to  see  the  least  force  in  the 
argument  presented  in  its  support  A  pro- 
ceeding in  ejectment  is  simply  one  to  obtain 
possession  of  land.  In  order  to  succeed,  the- 
plaintiff  therein  must  show  that  at  the  time 
he  commenced  bis  suit  be  was  entitled  to 
such  possession.  He  need  show  no  more. 
Nothing  else  is  put  in  Issue.  The  character 
or  extent  of  the  title,  whether  in  fe^  or  in 
pledge,  or  for  a  term  of  years,  or  for  a  single 
year.  Is  not  put  in  issue  nor  determined  by 
the  court.  If  it  be  in  the  plaintiff's  favor. 
Nor  is  the  character  or  quality  of  the  right 
whatever  it  may  be,  upon  which  the  plaintiff 
recovered,  in  the  least  degree  affected,  in- 
creased, or  strengthened  by  a  judgment  in  his 
favor.  He  obtains  no  new  title,  nor  anything 
in  the  nature  of  a  new  title,  but  simply  a  dec- 
laration of  the  court  to  the  effect  that  by 
virtue  of  the  right  which  he  had  at  the  com- 
mencement of  the  suit  he  is  entitled  to  take 
possession.  This  appears  clearly  from  tbe 
Judgment  record  in  this  case.  The  section  of 
the  statute  (Gen.  St  p.  128S),  relied  on  by 
counsel  for  tbe  defendant  Is  as  follows :  "41. 
A  Judgment  in  an  action  of  ejectment  shall 
be  conclusive  as  to  the  right  of  iwssesslon. 
and  the  title  to  the  premises  (as  the  case 
may  be),  as  tbe  same  has  been  eetablished  by 
such  Judgment."  The  declaration  of  the 
plaintiff  in  ejectment  herein  declares  that  the 
plaintiff  Bouvler  "demands  of  the  Baltimore 
&  New  York  Railroad  Company,  tbe  defend- 
ants therein,  the  possession  of  all  that  land," 
etc.  And  the  Judgment  is :  "Therefore  It  Is 
considered  that  the  said  plaintiff  do  recover 
against  the  said  defendant  bis  term  yet  to 
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'Oome  of  and  in  tbe  tenements  aforesaid, 
with  the  appurtenances ;  *  *  *  andtliere- 
apcm  tbe  said  plaintiff  prays  the  writ  of  tbe 
state  of  New  Jersey,  directed  to  tbe  sheriff 
of  the  connty  of  Union  aforesaid,  to  cause 
blm  to  have  possession  of  his  said  term 
yet  to  come,"  etc.  Clearly,  then,  we  must 
look  beyond  the  record  for  the  real  character 
of  defendant's  title.  And  when  we  do  so  we 
find  that  it  rests  on  a  forfeiture,  and  all  that 
Is  conclusively  settled  by  the  Judgment  in 
ejectment  Is  that  the  forfeiture  has  actually 
taken  place,  with  all  its  legal  consequences. 

But,  argues  tbe  counsel  for  tbe  defendant 
In  his  written  argument,  tbe  effect  of  tbe 
Judgment  In  ejectment,  if  It  be  limited  In  Its 
■effect  to  showing  that  the  defendant  herein 
was  tbe  party  who  was  entitled  to  possession 
■at  tbe  time  of  the  commencement  of  bis  suit, 
is  nevertheless  to  show  that  at  that  time  the 
-entire  estate  of  tbe  complainant  In  tbe  premi- 
ses was  gone  forever,  and  it  stood  without 
■a  sbred  of  right  at  law  to  retain  possession. 
Its  estate  under  tbe  deed  was  entirely  gone, 
and  by  Its  own  consent  Bouvier,  tbe  defend- 
ant herein,  became  possessed  as  of  tbe  former 
estate  of  Relchard  and  Hume,  and  was  not 
entitled  by  virtue  of  its  former  estate,  either 
legally  or  equitably,  for  any  allowance  on  ac- 
count of  improvements  put  thereupon. 
<}rantlng  that  may  be  so  in  a  court  of  law. 
It  Is  to  be  remarked  that  tbe  same  Is  true  of 
a  common-law  mortgage  after  ejectment 
brought  and  recovered  upon  It,  or  of  an  abso- 
lute deed  given  to  secure  a  sum  of  money. 
But  the  question  here  Is  whether  that  hard 
and  fast  rule  of  the  common  law  applies  to  a 
court  of  equity.  I  think  not.  I  am  unable  to 
see  why  it  should,  any  more  tban  in  any 
other  case  of  forfeiture  of  an  estate  by  breach 
of  a  condition  subsequent  Tbe  ^ect  of  tbe 
Judgment  of  ejectment  based  on  a  mortgage, 
or  an  ordinary  deed  of  conveyance  by  way 
of  mortgage,  Is  simply  to  establish  at  law  the 
right  of  tbe  plaintiff  in  ejectment,  and  does 
not  affect  tbe  equity  of  redemption.  No 
case  was  cited  by  counsel  to  sustain  his  po- 
sition In  tliat  behalf.  And  the  same  principle 
applies  in  the  case  of  the  loss  of  the  legal 
title  by  breach  of  a  condition  subsequent  If 
tbe  defendant  has  an  equitable  defense.  It  is 
undisturbed  by  tbe  Judgment  in  ejectment 

Tbe  principle  contended  for  by  defendant 
would  prevent  this  court  from  relieving 
against  tbe  loss  of  an  estate,  by  breach  of  a 
condition  subsequent,  no  matter  how  unim- 
portant the  condition  or  how  trifling  the  In- 
jury actually  resulting  therefrom.  This  doc- 
trine is  enlarged  upon  by  Mr.  Justice  Story 
(section  1816)  as  follows:  "In  reason,  in 
conscience,  in  natural  equity,  there  is  no 
ground  to  say,  because  a  man  has  stipulated 
for  a  penalty  in  case  of  his  omission  to  do  a 
particular  act  (the  real  object  of  tbe  parties 
being  the  performance  of  the  act),  that  if  he 
omits  to  do  the  act  he  shall  suffer  an  enor- 
mous loss,  wholly ,  disproportionate  to  the 
Injury  to  tbe  other  par^.  If  it  be  said  that 
It  la  Ills  own  folly  to  have  made  sucb  a  stlpii- 


latlon,  It  may  equally  well  be  said  that  tbe 
folly  of  one  man  cannot  authorize  gross  op- 
pression on  tbe  other  side."  At  section  1814, 
speaking  of  penalties,  he  says:  "If  it  is 
to  secure  the  performance  of  some  collateral 
act  or  undertaking,  then  courts  of  equity 
will  retain  the  bill,  and  will  direct  an  issue 
of  quantum  damnificatus;  and,  when  the 
amount  of  damages  is  ascertained  by  a  Jury, 
upon  tbe  trial  of  such  an  issue,  they  will 
grant  relief  upon  payment  of  such  damages." 
And  in  section  1316  he  says :  "And,  in  cases 
of  this  sort  admitting  of  compensation,  there 
is  rarely  any  distinction  allowed  In  courts 
of  equity  between  conditions  precedent  and 
conditions  subsequent;  for  it  has  been  truly 
said  that,  although  the  distinction  between 
conditions  precedent  and  conditions  subse- 
quent is  known  and  often  mentioned  in  courts 
of  equity,  yet  tbe  prevailing,  though  not  the 
universal,  distinction  as  to  condition  there  is 
between  cases  where  compensation  can  be 
made  and  cases  where  it  cannot  be  made, 
without  any  regard  to  tbe  fact  whether  they 
are  conditions  precedent  or  conditions  subse- 
quent" 

Prof.  Pomeroy,  in  section  881  of  bis  trea- 
tise on  Equity  Jurisprudence,  says:  "Tbe 
general  doctrine  was  finally  settled  that, 
wherever  a  penalty  or  forfeiture  is  inserted 
merely  to  secure  the  payment  of  money,  or 
the  performance  of  some  act,  or  the  enjoy- 
ment of  some  right  or  benefit,  equity  regards 
such  payment,  performance,  or  enjoyment  as- 
tbe  real  and  principal  latent  of  the  instru- 
ment and  tbe  penaly  or  forfeiture  as  merely 
an  accessory,  and  will  therefore  relieve  the 
debtor  party  from  sucb  penally  or  forfeiture, 
whenever  the  actual  damages  sustained  by 
the  creditor  party  can  be  adequately  compen- 
sated. Tbe  application  of  tbe  principle  in 
such  cases,  and  the  relief  against  penalties 
or  forfeitures,  must  always  depend  upon  tbe 
question  whether  compensation  can  or  can- 
not be  made.  If  the  principal  contract  Is 
merely  for  the  payment  of  money, -there  can 
be  no  difficulty.  Tbe  debtor  party  will  al- 
ways be  relieved  from  the  penalty  or  forfei- 
ture upon  paying  the  amount  due  Interest 
If  tbe  principal  contract  Is  for  tbe  perform- 
ance of  some  other  act  or  undertaking,  and 
its  nonperformance  can  be  pecuniarily  com- 
pensated, the  amount  of  such  damages  will  be 
ascertained,  and  the  debtor  will  be  relieved 
upon  their  payment  But  tbe  principle,  in 
this  scope  of  its  operation,  is  not  confined  to 
agreements.  It  has  been  extended  so  as  to 
prevent  tbe  forfeiture  of  a  tenant's  estate 
under  a  clause  of  re-entry  for  the  nonpay- 
ment of  rent  or  for  tbe  breach  of  some, 
though  not  all,  the  covenants  contained  in  a 
lease,  and  to  prevent  the  enforcement  of  a 
forfeiture  for  the  nonperformance  of  condi- 
tions subsequent"  And  in  section  483  he 
says:  "Where  the  penalty  is  to  secure  tbe 
performance  of  some  collateral  act  or  under- 
taking, equity  will  interpose,  if  adequate 
compensation  can  be  made  to  the  creditor 
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party.  The  original  practice  In  snch  cases 
was  for  the  court  of  equity  to  retain  the  bill, 
direct  an  issue  to  ascertain  the  amount  of 
damages,  and  to  grant  relief  upon  payment 
of  the  damages  thus  assessed  by  the  Jury. 
By  the  more  modern  practice  the  court  of 
equity  would  doubtless  determine  the  amount 
of  damages  Itself,  without  the  Intervention  of 
a  Jury." 

This  doctrine  depends  upon  the  intrinsic 
equity  of  the  afTalr,  and  not,  as  contended 
by  counsel  for  defendant,  upon  the  other 
general  beads  of  equity  Jurisprudence — fraud, 
accident,  mistake,  surprise,  and  the  like. 
Thus  we  hare  Prof.  Pomeroy,  in  section  451, 
distinctly  stating  as  follows :  "Although  the 
agreement  is  not  one  measureable  by  a  pe- 
cuniary compensation,  still,  If  the  party  bound 
by  it  has  been  prevented  from  an  exact  ful- 
fillment, so  that  a  forfeiture  is  incurred,  by 
unavoidable  accident,  by  fraud,  by  surprise, 
or  by  ignorance,  not  willful,  a  court  of  equity 
will  Interpose  and  relieve  him  from  the  for- 
feiture so  caused"  upon  equitable  terms. 
And  he  further  holds  (section  452)  In  effect 
that,  even  where  the  fault  is  without  what  may 
be  termed  "equitable  excuse,"  relief  may  be 
granted.  And  it  Is  proper  here  to  remark 
that  the  negligence  or  willful  default  of  the 
debtor  in  the  payment  of  the  amount  secured 
by  an  ordinary  money  bond  will  not  debar 
tike  debtor  from  relief  from  payment  of  the 
amount  actually  due.  And  Mr.  Justice  Scud- 
der,  speaking  for  the  Court  of  Errors  and  Ap- 
peals In  Grlgg  V.  Landis,  21  N.  J.  Eq.  494, 
at  page  501,  uses  this  signlflcant  language: 
"Penalties,  forfeitures,  and  re-entries  for 
conditions  broken  are  not  favored  In  equity, 
and  constitute  a  large  branch  of  equitable 
relief.  Usually  they  are  held  to  be  securi- 
ties for  the  payment  of  money  and  the  per- 
formance of  conditions,  and,  where  compen- 
sation can  be  made  for  nonpayment  and  non- 
performance, equity  will  relieve  against  the 
rigid  enforcement  of  the  contract  This  is 
upon  the 'general  principles  that  a  court  of 
equity  Is  a  court  of  conscience,  and-  will  per- 
mit nothing  to  be  done  within  its  Jurisdic- 
tion which  Is  unconscionable."  The  court 
was  there  dealing  with  the  case  of  specific 
performance  of  a  contract  to  convey  land, 
and  the  complainant  was  met  by  a  clause 
of  forfeiture  In  the  contract  But,  says  the 
defendant,  there  is  a  class  of  cases  where  the 
damages  are  so  uncertain  and  so  difficult  of 
ascertainment  with  precision  that  the  court 
will  not  undertake  to  relieve  against  a  for- 
feiture, and  be  contends  that  this  is  one  of 
those  cases,  and  he  ranges  it  with  that  class 
of  cases,  arising  out  of  ordinary  contracts, 
where  the  parties  have  agreed  upon  a  fixed 
sum  of  money  as  liquidated  damages  In  case 
of  breach,  and  which  the  courts  find  to  be 
liquidated  damages,  because  the  actual  dam- 
ages are  so  difficult  of  ascertainment  as 
to  render  liquidated  damages  consclonable. 
But,  even  in  those  cases,  where  the  damages 


fixed  a&d  declared  to  be  liquidated  ao  far 
exceed  any  injury  that  the  court  can  conceive 
that  it  iB  either  probable  or  possible  tbat 
the  party  can  have  sustained,  the  courts 
avoid,  if  possible,  the  enforcement  of  the 
contract 

Now,  let  us  see  bow  this  case  atanda  in 
that  respect  But  Just  here,  and  before  pro- 
ceeding to  consider  that  precise  question,  it 
la  proper  to  remark  that  counsel  for  com- 
plainant addressed  a  strong  argument  to  me 
In  favor  of  his  position  tbat  by  the  true  con- 
struction of  the  contract  it  was  not  with- 
in the  contemplation  of  the  partiea  tbat  any- 
thing more  than  the  land  without  the  rail- 
road structure  should  revert  in  case  of  tlie 
breach  of  the  condition  subsequent  Wltbout 
expressing  any  opinion  on  that  argument,  I 
refer  to  what  I  have  already  said  with  regard 
to  the  circumstance  that  the  location  and 
length  of  the  railroad  was  such  as  to  preclude 
the  idea  that  its  establishment  and  operation 
could  be  of  much  value  by  way  of  benefit  to  the 
adjoining  property,  and  it  does  seem  to  me 
that  the  forfeiture  of  $18,000  or  $14,000 
worth  of  property  for  the  failure  upon  the 
strength  of  which  this  ejectment  was  recover- 
ed shocks  the'  conscience  and  sense  of  Justice 
of  a  chancellor.  But  after  all,  are  the  dam- 
ages resulting  from  the  nonfulfillment  of 
those  conditions  incapable  of  measurement? 
It  is  urged  by  the  defendant  and  it  is  con- 
ceded that  the  $1,199  paid  was  not  the  fall 
consideration  (though  the  use  of  odd  dollars 
indicates  that  there  was  some  price  by  the 
acre)  and  that  the  landowners  expected  to 
derive  a  substantial  benefit  from  the  construc- 
tion of  the  road  and  the  establishment  of  a 
passenger  station  on  their  lands,  and  (al- 
though not  expressed  in  the  deed)  from  the 
operation  of  the  railroad  as  a  passenger  cai^ 
rler  and  the  stopping  of  the  trains  at  tbat 
station.  Now  the  question  is,  how  much  of 
the  actual  value  of  the  land  conveyed  and  the 
incidental  damages  to  the  remaining  land 
was  abated  or  allowed  to  the  railroad  com- 
pany in  fixing  the  price  for  the  land  convey- 
ed? Now  that  Is  the  sort  of  question  which 
Is  constantly  being  dealt  with  and  determin- 
ed according  to  a  familiar  rule,  and  that 
rule  is  the  comparative  value  of  the  land 
with  and  without  the  advantages  of  the  rail- 
way station  and  passenger  trains  stopping 
thereat  That  I  understand  to  be  In  the 
way  the  question  would  be  put  to  a  Jury. 
It  would  be  so  put  to  the  Jury  for  the  purpose 
of  ascertaining  the  incidental  damages  to  the 
adjoining  lands  due  to  the  devotion  of  the 
same  to  railroad  purposes.  The  Jury  would 
be  directed  to  ascertain  how  much  lees  the 
adjoining  lands  were  worth  in  the  market 
by  reason  of  the  construction  and  operation 
of  the  railroad:  and  that  without  regard  to 
the  general  benefits  of  all  the  land  in  the 
neighborhood  to  be  derived  from  such  con- 
struction and  operation.. 

Now  let  us  inquire  what  has  been  awarded 
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to  the  defendant  herein.  He  hag  been  award- 
ed the  fall  value  of  the  land  originally  bought 
and  paid  for,  aa  It  was  at  the  'conuuencement 
of  the  condemnatlcm  proceedlnga,  precisely  as 
If  no  railroad  structure  had  ever  been  placed 
upon  it,  and  he  has  been  awarded  $3,600  as 
Incidental  damages  to  his  adjoining  land. 
Now  the  presumption  is  that  the  Jury  award- 
ed those  damages  on  the  basis  which  I  have 
stated,  namely,  as  the  amount  which  the 
other  lands  of  the  defendant  will  be  de- 
preciated In  market  value  by  the  existence  of 
the  railroad  and  Its  operation.  Here,  then, 
It  seems  to  me,  we  have  ascertained  by  the 
Jury  the  precise  damages  which  the  defendant 
has  or  can  ever  sustain  by  the  failure  of  the 
complainant  to  fulfill  Its  contract.  For  It 
must  be  remembered  that  It  was  within  the 
power  of  the  complainant,  In  the  first  place, 
to  have  acquired  these  lands  by  condemnation 
proceedings,  on  precisely  the  same  basis  as 
it  has  now  acquired  them,  and  It  Is  not  to 
be  presumed  that  the  amount  abated  from  the 
value  of  the  land  and  damages  at  the  date 
of  the  original  purctiase  was  more  than  the 
amount  which  would  have  been  awarded  In 
ordinary  condemnation  proceedings.  Now  the 
defendant  will  get  back  all  of  that,  and  I 
have  not  the  least  doubt  that  he  will  get  a 
great  deal  more,  and  I  find  It  impossible  to 
conceive  that  his  land  would  have  been  In- 
creased In  value  by  the  fulfillment  of  those 
conditions  in  the  deed  by  anything  like  the 
amount  so  awarded  him.  Shortly  stated,  I 
think  It  Is  Impossible  to  suppose  that  the  dam- 
ages sufFered  by  the  nonfulfillment  of  the  con- 
ditions In  the  deed  are  greater  than  the  whole 
value  of  the  land  so  taken,  with  the  Incidental 
damages  to  the  adjoining  land. 

Bnt  this  discussion  is  academic.  In  the 
shape  which  the  case  has  taken  the  only 
forfeiture  from  which  the  complainant  Is 
asking  relief  is  the  value  of  the  superstruc- 
ture and  work  put  upon  the  land  In  question, 
•  and  that  has  been  ascertained  by  the  Jui^  and 
is  represented  by  the  difference  in  the  amount 
of  the  two  awards,  namely  $13,212.50  and 
$2,716.e0.  It  will  be  observed  that  no  dam- 
ages to  adjoining  property  were  included  in 
the  greater  verdict  This  was  explained  by 
counsel  for  defendant  at  the  argument  by  his 
statement  that  at  the  trial  before  the  Jury  he 
bad  explicitly  waived  any  damages  to  ad- 
joining property  on  the  appraisement  of  the 
premises  in  question  with  the  additions.  But, 
says  the  defendant,  the  petltl^tner  Is  not  en- 
titled to  any  relief  at  the  hands  of  this  court, 
because  It  deliberately  broke  Its  covenant, 
and  therein  the  case  differs  from  those  where, 
by  reason  of  some  equitable  circumstance, 
such  as  oversight  of  its  duty  or  pecuniary  or 
physical  inability  or  other  exculpatory  cir- 
cumstances, a  party  has  failed  In  that  regard. 
Against  that  it  is  to  be  observed  that  there  is 
no  proof  In  this  case  that  the  complainant 
ever  had  its  attention  called  by  the  defendant 
to  the  existence  of  this  covenant,  prior  to 


the  commencement  of  the  ejectment,  or  was 
requested,  and  refused,  to  build  the  station 
and  complete  the  double  track  across  the  lot 
One  can  Imagine  that  the  complainant  and 
Its  officers  had  entirely  overlooked  these  con- 
ditions found  In  Its  deed,  and  forgotten,  if 
they  ever  knew,  of  their  existence.  But 
taking  the  case  as  It  stands.  It  is  fair  to  pre- 
sume that  the  complainant's  officers,  know- 
ing that  the  road  was  built  as  a  freight  road, 
and  not  a  passenger  carrier,  and  that  Its  as- 
sumption of  that  function  would,  under  the 
circumstances,  be  of  no  appreciable  benefit  to 
the  defendant,  and  knowing  that  it  had  the 
right  by  law  to  take  condemnation  proceed- 
ings to  reacquire  the  land  in  case  the  forfeit- 
ure was  enforced  against  it,  and  relying  upon 
the  Just  and  equitable  rule  for  ascertaining 
the  value  and  damages  on  such  proceedings, 
deliberately  concluded  not  to  fulfill  those  con- 
ditions. I  am  unable  to  see  how  that  con- 
clusion, and  subsequent  action  founded  there- 
on, deprives  it  of  its  standing  in  this  court, 
since,  for  reasons  previously  stated,  I  am 
unable  to  perceive  how  the  establishment  of 
a  passenger  station  and  the  building  of  a 
double  track  would  benefit  the  defendant's 
land  In  any  appreciable  degree. 

The  case  of  Bracebridge  v.  Buckely  in  the 
Exchequer  Chamber,  reported  in  2  Price,  200, 
cited  by  defendant  was  decided  by  a  divided 
court  and  does  not  sustain  the  position  claim- 
ed by  the  defendant  that  relief  In  these  cases 
Is  never  granted  where  the  forfeiture  results 
from  complainant's  neglect  or  willful  act  or 
otherwise  than  from  fraud,  accident  surprise, 
or  mistake.  It  was  put  distinctly  on  the 
ground  of  the  Inability  of  the  court  to  ascer- 
tain the  damages,  and  It  did  not  appear  that 
the  forfeiture  was  of  any  serious  Injtiry  to 
the  complainant  and  the  real  ground  was 
the  peculiar  relation  between  landlord  and 
tenant  Chancellos  Kent  In  Livingston  v. 
Tompkins,  4  Johns.  Oh.  488,  8  Am.  Dec.  698, 
in  a  casual  remark  relied  upon  by  the  defend- 
ant, gives  an  unwarranted  force  to  that  case. 
In  fact  the  case  is  cited,  among  others,  by 
Prof.  Fomeroy  as  authority  for  the  position 
that  the  court  will  relieve  where  the  dam- 
ages can  be  ascertained.  The  canon  as  claim- 
ed by  the  defendant  would  exclude  relief 
where  there  was  a  failure  through  inability 
to  pay  a  sum  of  money.  On  the  contrary,  the 
authorities  show,  as  before  remarked,  that 
the  failure  without  excuse  to  perform  the  con- 
ditions subsequent  does  not  necessarily  af- 
fect the  defaulter's  right  to  relief. 

I  have  examined  the  cases  collected  in  the 
notes  to  Peachy  v.  Duke  of  Somerset,  2  Lead- 
ing Cases  in  Equity,  in  which  the  English 
courts  have  held  that  the  Injtury  resulting 
from  a  breach  of  conditions  subsequent  were 
not  measurable  in  damages,  and  have  found 
them  to  be  mainly  conditions  in  leases  that 
the  tenant  should  not  assign  the  lease,  or 
should  keep  the  premises  insured  and  In  re- 
pair.   With  regard  to  the  provision  for  keep- 
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lug  the  premises  In  repair,  It  was  at  first  held 
that  the  damages  to  result  therefrom  could 
be  measured,  and  relief  would  be  granted 
the  tenant  upon  the  terms  of  making  the  re- 
pairs, but  later  on  this  view  was  overruled. 
All  these  Instances  are  those  of  the  failure 
to  observe  a  line  of  continuing  policy  af- 
fecting the  relation  of  landlord  and.  tenant 
Take  the  case  of  failure  to  insure.  It  meant 
simply  that  the  landlord  was  unwilling  to 
have  a  tenant  of  such  business  habits  as  that 
the  buildings  should  not  be  protected  by  in- 
surance. For  it  must  be  remembered  that, 
though  the  landlord  might  protect  himself 
by  insurance  on  the  payment  of  premiums, 
yet  that  required  care  and  watchfulness  on 
Ub  part,  and  a  certain  condition  and  ose  of 
the  premises  In  order  to  enable  him  to  in- 
sure on  any  terms.  So  with  regard  to  the 
covenant  not  to  assign  without  the  consent 
of  the  landlord.  The  latter  had  the  right  to 
stipulate  against  occupying  the  relation  of 
landlord  and  tenant  with  any  person  not 
agreeable  to  himself.  The  same  considera- 
tion applies  to  the  case  of  allowing  the  prem- 
ises to  fall  Into  a  state  of  disrepair,  or  com- 
mitting actual  waste.  The  landlord  bad  a 
right  to  stipulate  that  be  declined  to  have 
such  a  tenant  No  one  can  read  the  cases  ou 
this  subject  In  the  English  courts  In  which 
a  breach  of  conditions  subsequent  have  been 
held  unrellevable  in  equity,  and  which  are 
confined  almost  exclusively  to  cases  of  land- 
lord and  tenant  without  feeling  that  the 
hard  and  fast  rule  finally  adopted  and  en- 
forced by  the  English  courts  of  equity  led 
to  great  hardships;  so  great  indeed,  that  I 
believe  Parliament  finally  felt  constrained 
to  Interfere.  Be  that  as  It  may,  those  cases 
have  no  application  here. 

Somewhat  on  the  same  principle  the  Court 
of  Errors  and  Appeals  in  this  state  held  that 
failure  to  fulfill  breaches  of  the  conditions 
precedent  in  the  contract  under  consideration 
in  Grigg  V.  Landls,  21  N.  J.  Eq.  494,  could 
not  be  relieved  against  on  the  ordinary  prin- 
ciples of  making  compensation  for  damages 
resulting  from  their  breach  and  unenforce- 
ment  The  court  found  that  Mr.  Landis  In- 
serted these  conditions  in  his  contracts  for 
sale  for  the  purpose  of  enforcing  the  peculiar 
scheme  whicb  be  had  formed  for  building 
up  a  town,  and  that  they  must  be  performed 
as  far  as  reasonable.  But  they  relieved  Mr. 
Origg  on  the  ground  of  the  equities  arising 
out  of  the  acquiescence  of  Mr.  Landls  In  the 
breaches.  It  would  have  been  quite  Impoe- 
slble  in  that  case,  as  in  the  cases  before  re- 
ferred to  between  landlord  and  tenant  to 
show  that  any  damages  whatever  had  been 
sustained  by  Mr.  Landls  by  reason  of  the 
breaches  or  nonperformance  of  tbe  conditions 
precedent  in  tbe  contract  to  convey. 

But  it  was  argued  by  counsel  for  defendant 
In  his  written  argument  that  the  right  to  re- 
lief against  a  forfeiture  was  not  set  up  in  the 
bill,  nor  was  It  framed  on  any  such  theory. 
I  am  unable  to  yield  to  that  argument    The 


bill  as  amended,  which  was  done  before  any 
proceedings  had  taken  place  before  the  com- 
missioners, must  be  treated  as  if  the  amend- 
ments had  been  Incorporated  In  the  bill  when 
first  filed,  and  the  bill  as  amended  clearly 
shows  that  the  complainant  was  seeking  to 
have  the  amount  to  be  paid  ascertained  upon 
tbe  basis,  at  the  outside,  of  the  actual  value 
of  tbe  land  without  the  Improvements,  and 
this  necessarily  Included  the  notion  that  the 
improvements  ought  not  to  be  forfeited.  Tbe 
defendant  therefore,  had  notice,  not  only  by 
the  bill  as  amended,  but  by  tbe  special  order 
which  was  made  directing  two  awards  and 
two  verdicts,  of  what  was  the  precise  ques- 
tion Intended  to  be  raised.  Moreover,  he 
was  well  aware  of  the  line  of  decisions  on 
this  subject  found  in  the  cases  before  cited 
In  our  own  Reports,  and  be  must  have  known 
that  the  whole  title  rested  on  a  forfeiture, 
and  the  great  eftort  of  the  cmnplalnant  was 
to  be  relieved  as  far  as  possible  from,  that 
forfeiture.  It  seems  to  me,  therefore,  that  it 
was  entirely  competent  for  either  side  to  have 
adduced  evidence,  at  tbe  hearing  of  any 
peculiar  circumstances  existing  outside  of  tbe 
record  which  affected  the  question  thus  raised. 
The  complainant  should  have  shown  any  ex- 
cuse which  it  bad  for  its  failure  to  fulfill  the 
covenants,  but  contented  itself  with  alleging 
the  fact  which  was  admitted  by  the  answer, 
that  the  railroad  was  never  intended  for,  and 
never  was  In  fact  used  as,  a  passenger  road, 
and  upon  the  absence  of  any  proof  or  conten- 
tion on  the  part  of  the  defendant  that  his 
predecessors  in  title  had  ever  requested  com- 
plainant to  specifically  perform  those  cove- 
nants. Tbe  defendant  was  at  liberty  to  prove 
any  facts  or  circumstances  tending  to  show 
that  It  was  not  Inequitable  or  unjust  for  bim 
to  Insist  upon  the  forfeiture  provided  for  In 
the  deed  to  the  extent  of  obtaining  compensa- 
tion under  tbe  condemnation  proceedings  for 
additions  and  improvements  put  upon  tbe  prop- 
erty by  the  complainant  while  In  lawful  and- 
undisturbed  possession  under  the  conveyance 
of  his  predecessors  in  title. 

It  Is  further  urged  that  it  Is  Impossible  to 
apply  tbe  principles  upon  which  tbe  Booraem 
decision  was  based  In  the  present  case,  be- 
cause the  rule  laid  In  that  and  kindred  cases 
iSor  tbe  appraisal  of  damages  was  the  value  of 
tbe  land  at  tbe  time  of  tbe  original  entry, 
with  interest  from  tbe  date  of  taking  posses- 
sion. But  this  is  a  mere  rule  for  the  ascer- 
tainment of  value  and  damages,  and  not  a  part 
of  the  rule  Itself.  The  essence  of  the  rule  is 
that  tbe  owner  shall  not  have  pay  for  tbe  im- 
provements put  upon  the  premises  by  tbe 
railroad  company  before  the  condemnation 
proceedings  were  taken.  It  does  not  inclode 
any  particular  rule  for  the  admeasurement 
of  the  damages  which  the  railroad  company 
should  pay.  That  rule  must  depend  upon 
tbe  particular  circumstances  of  tbe  case ;  and 
I  Interpret  the  language  of  the  learned  Judge 
In  speaking  of  it  as  so  Inq>Iylng.  Its  ap- 
plicability to  the  cases  where  It  has  In  yrac- 
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tice  been  applied  la  manifest;  but  I  thought, 
at  the  time  the  motion  was  before  me  to  di- 
rect a  special  award  and  verdict  that  It  did 
not  apply  here,  and  I  still  think  so.  In  fact, 
I  doubt  whether  It  Is  ever  applicable  where 
there  has  been  a  change  In  title  and  dicum- 
stances. 

Mr.  Hume,  prior  to  the  partition  proceed- 
ings, never  thought  it  worth  while  to  enforce 
the  forfeiture,  but  was  content  to  have  the 
right  of  re-entry  sold  by  the  master  In  parti- 
tion for  the  insignificant  sum  of  $687.  And 
the  predecessors  In  title  of  the  defendant 
never  saw  fit  to  enforce  it  It  was  treated 
as  a  mere  right  of  reentry.  The  defendant 
purchased  In  October,  1889,  and  In  less  than 
three  mcmths  thereafter  commenced  this  suit 
in  ejectment  and  recovered.  Now  manifestly 
it  would  be  unjust  to  go  back  and  ascertain 
the  value  of  the  land  and  incidental  damages 
at  the  date  of  the  conveyance  to  the  complain- 
ant and  give  Interest  thereon  to  this  date  to 
the  defendant.  His  title  arises  out  of  the 
forfeiture  and  commenced  in  1899.  I  thought 
when  the  bill  was  first  presented  to  me,  that  It 
was  equitable  and  Just  that  the  complainant 
should  pay  such  a  sum  as  would  represent  the 
value  of  the  premises  at  that  time,  as  If  they 
bad  never  been  used  for  railroad  purposes, 
with  Incidental  damages  to  the  adjoining 
land  of  the  owner.  When  the  order  directing 
what  I  will  call  the  double  award  and  verdict 
was  advised,  counsel  for  the  defendant  was 
beard,  and  he  did  not  object  to  that  mode  of 
determining  the  damages.  If  the  value  of  the 
Improvements  and  additions  were  not  to  be 
included.  Upon  the  whole,  then,  I  think  that 
he  ought  not  to  object  to  that  mode. 

Upon  the  question  whether  the  complainant 
must  pay  the  incidental  damages  as  well  as 
the  value  of  the  strip,  I  feel  constrained  to 
hold  against  It.  I  will  therefore  advise  a 
decree  upon  that  basis,  its  terms  to  be  settled 
on  motion.  With  regard  to  costs,  I  think  the 
complainant  is  entitled  to  costs.  Its  position 
and  conduct  in  this  court  tias  been  in  accord- 
ance with  Its  principles,  and  It  has  substan- 
tially succeeded.  It  Is  true  that  in  its  supple- 
mental bill  it  asked  this  court  to'  Ignore  the 
findings  of  the  Jury  and  ascertain  the  amount 
to  be  paid  In  lbs  own  way,  but  no  proceedings 
were  had  under  that  prayer,  and  the  defend- 
ant Incurred  no  expense  by  reason  of  Its  in- 
sertion iu  the  bill.  Complainant  Is  also  enti- 
tled to  a  counsel  fee. 

I  cannot  take  leave  of  this  subject  without 
saying  that  my  study  of  It  has  led  me  to 
doubt  the  propriety  of  my  imposing  upon  the 
complainant  as  a  term  of  granting  it  in- 
terim relief  by  injunction,  the  taking  of  con- 
demnation proceedings,  and  to  Incline  me 
to  the  opinion  that  this  court  ought  in  this 
case,  to  have  undertaken  the  ascertainment  of 
the  damages  incurred  by  the  defendant  by 
reason  of  the  failure  to  perform  the  cove- 
nants in  tlie  deed  by  its  own  methods. 
62  A.— 60 


VULCAN  DBTINNING  00.  ▼.  AMBEIOAN 
CAN  CO.  et  aL 

(Court  of  Chancery  of  New  Jersey.    Jan.  13, 
1908.) 

1.  Mastkb  anu  Sxbvaut— Tbaok  Sicbets. 

The  employment  of  persona  by  a  company 
using  a  secret  process  for  separating  tin  from 
scrap,  with  their  knowledge  that  the  company 
was  trying  to  keep  the  secret  was  sufficient  to 
raise  an  implied  agreement  on  their  part  not 
to  divulge  it 

2.  COBPOBATIONS  —  NOTICB  TO  AOKNT  —  EF- 
FECT. 

A  corporation  is  charged  with  knowledge 
of  its  agent  employed  to  purchase  a  secret 
process  for  detinnlng  that  the  company  from 
which  the  purchase  is  made  obtained  the  secret 
by  fraudulent  methods  from  the  true  owner. 

[Bd.  Note. — For  cases  in  point  see  voL  12, 
Cent  Dig.  Corporations,  (  1748.] 

8.  Same — BviDKifCB. 

Evidence  KM  to  show  that  a  corporate 
agent  employed  to  purchase  a  secret  process 
for  detinnlng  knew  tnat  the  company  who  sold 
it  had  obtained  It  by  fraudulent  means  from 
the  true  owner. 

4.  iNJuncrioM  —  Dbfensbs  —  Cokouot  of 
Pabtt  Sxxkiro  Rxlikt. 

The  complainant  company,  which  obtained 
a  secret  process  for  detlnning  by  purchase  from 
another  company,  with  knowledge  that  the  lat- 
ter had  procured  It  fraudulently,  is  not  entitled 
to  restrain  its  use  by  another  company  which 
obtained  the  secret  from  the  complainant  by 
fraudulent  means. 

5.  Tbustb— CoNSTHUCTivi;  Trusts. 

Where  employ^  fraudulently  used  for 
their  own  benefit  a  secret  process  for  detin- 
nlng obtained  from  their  employer,  who  had 
purchased  it  from  a  company  which  was  known 
to  have  procured  It  fraudulently  from  the  origi- 
nal owner,  and  the  employes  subsequently  ob- 
tained a  license  from  the  original  owners  to 
use  the  process,  they  did  not  hold  the  license 
in  trust  for  tbdr  employer,  in  view  of  the  un- 
conscientious conduct  of  the  latter. 

Bill  by  the  Vulcan  Detlnning  Company 
against  the  American  Can  Company  and 
others  to  enjoin  defendants  from  operating 
detinnlng  plants  or  utilizing  or  operating 
factories  in  Imitation  of  those  of  the  com- 
plainant or  operating  or  utilising  certain 
secret  process.    Bill  of  complaint  dismissed. 

Bee  58  Atl.  290. 

McCarter,  Williamson  &  McCarter  and 
Henry  Wollman,  for  complainant  Linda- 
bury,  Depue  &  Faulks,  for  defendants. 

BERGEN,  V.  G.  The  evidence  In  this 
cause  shows  that  the  firm  of  "Th.  Gold- 
Schmidt,"  of  Essen,  Germany,  had  prior  to 
1884,  as  the  result  of  experiments  pursued 
for  that  purpose,  so  perfected  a  process  by 
which  well-known  chemical  and  mechanical 
principles  could  be  so  applied  in  the  separa- 
tion and  recovery  of  different  metals  as  to 
render  the,  detinnlng  of  tin  scrap  profitable 
to  a  degree  not  theretofore  attained.  The 
successful  combiuation  was  not  patented, 
but  Its  inventors  sought  to  protect  them- 
selves against  infringement  by  keeping  their 
discovery  a  secret;  only  imparting  it  to 
such  of  their  employfis  as  the  carrying  on 
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of  the  baslnesa  required,  and  then  only  upon 
a  promise  not  to  divulge.  Dr.  Hans  Gold- 
scbmldt,  the  member  of  the  firm  most  active 
In  making  the  experiments  and  obtaining 
the  results,  testified  In  detail  regarding  tbe 
agents  used,  viz.,  electricity,  steam,  lime, 
and  caustic  soda,  and  tbe  required  relative 
power  and  quantity  of  each,  and  also  de- 
scribed with  great  particularity  the  size, 
character,  and  relative  poaltlons  of  the 
machinery  and  other  necessary  mechanical 
Instruments  used  in  their  detinnlng  plant. 

In  order  to  understand  precisely  what 
these  Inventors  claimed  was  the  secret  pro- 
cess which  they  had  discovered,  we  can- 
not do  better  than  reproduce  a  portion  of 
the  cross-examination  on  this  point,  which 
Is  as  follows:  "Q.  Yon  say  that  yon  in- 
vented this  process  that  you  have  describ- 
ed? A.  Yes,  sir;  I  did.  Q.  Wasn't  electrol- 
ysig  well  known  before  the  time  you  claim 
yon  Invented  this  process?  A.  If  you  mean 
by  electrolysis,  electrolyUcal  processes,  I  an- 
swer that  there  were  known  a  good  many 
electrolytical  processes  for  recovering  metals 
of  different  kinds.  Q.  Yon  mean  by  that 
the  separation  of  metals  by  electric  current? 
A.  The  principles  were  known,  and  some 
of  them  applied  in  practice.  Q.  And  this 
was  true  of  tin,  was  it  not?  A.  No.  Q.  So 
that  yonr  answer  is  that  tin  had  never  been 
removed  from  iron  by  electricity?  A.  That 
is  not  my  answer.  It  has  been  removed  be- 
fore, but  on  a  smaller  scale.  Q.  Regeneration 
of  lye  was  known  before  the  time  last 
spoken  of,  was  it  not?  A.  What  kind  of 
regeneration  of  lye  do  yon  mean?  Q.  Ap- 
plication of  carbonic  acid  and  canstlflcation 
by  lime.  A  The  principle  was  known.  Q. 
What,  then,  was  novel  In  yonr  process  of  in- 
vention? A.  There  were  a  good  many 
things  new,  which  I  partly  described  this 
morning.  The  main  things  are  the  size  of 
the  baskets,  the  size  of  the  tubs,  and  the 
distances,  especially  worked  oat,  of  the  bas- 
kets from  tbe  walls  of  the  tubs,  then  the 
especial  kind  of  Inflow  pipes  as  described, 
and  tbe  overflow,  the  electric  combination 
of  the  tubs  as  described— last,  not  least,  the 
whole  arrangement  of  the  plant,  which  was 
set  np  In  a  manner  that  the  handling  of 
the  bulky  material  was  saved  as  much  as 
possible.  Also,  the  making  of  the  bundles 
by  the  steam  hammer  was  new.  All  those 
details,  of  course,  were  never  published,  but 
were  k^t  secret" 

It  also  appears  by  a  great  preponderance 
of  evidence  that  while,  prior  to  the  discovery 
by  Goldschmidt,  a  number  of  persons  were 
engaged  in  detinnlng  scrap,  and  in  so  doing 
tised  the  same  agents  employed  by  Dr. 
Ooldscbmldt,  the  business  was  not  especially 
profitable,  but  when  the  processes  which  Dr. 
Goldschmidt  claims  to  have  discovered  were 
applied  to  the  detinnlng  of  scrap  a  very  prof- 
itable result  followed,  leading  to  the  build- 
ing up  of  a  successful  business  under  their 
management  at  Essen.    The  growth  of  the 


business  at  Essen  required  the  purchase 
of  large  quantities  of  tin  scrap,  some  of 
which  was  bought  in  England  and  aome  In 
New  York;  the  purcliaseB  in  the  latter  city 
being  made  largely,  if  not  entirely,  from  A 
Kern  &  Co.,  a  firm  engaged  In  Importing  and 
exporting  goods.  The  scrap  from  England 
appears  to  have  been  sUpped,  prior  to  1805, 
through  the  Zealand  Steamship  Company, 
in  the  employment  of  which  company  were 
M.  Laemoes,  R.  J.  Brakema,  and  EL  L.  Her- 
man, who,  through  their  connection  with  tlie 
Zealand  Company,  It  is  fair  to  presume,  ac- 
quired some  knowledge  of  the  character  and 
extent  of  the  Essen  business,  for  about  tliis 
time  they  built  a  detinnlng  plant  at  YlisBln- 
gen,  Holland,  under  the  name  of  the  "Elec- 
tro-Tlnfabri^"  and  through  newspaper  ad- 
vertisements, followed  by  personal  Inter- 
views, Induced  two  of  the  confidential  em- 
ployes of  the  Essen  factory,  namely,  William 
Zeyen,  who  had  been  employed  by  Gold- 
schmidt from  August,  1891,  as  foreman  of 
the  electrolysis  room,  and  had  become  famil- 
iar with  tbe  Essen  process  of  detinnlng,  and 
William  Foerster,  who  had  been  employed 
In  the  same  factory  from  1892,  and  worked 
in  the  cooking  room,  tbe  place  where  tbe 
brine  was  prepared  and  regenerated,  to 
leave  their  employment  in  Eissen,  and  eaUse 
the  service  of  the  Holland  company.  Both 
of  these  employes  had  agreed  with  the  Gold- 
schmidt firm  that  they  would  refrain  from 
communicating  the  processes  in  use,  which 
were  claimed  to  be  secrets.  I  have  no  hesi- 
tation in  finding  that  the  processes  used  by 
Laemoes  and  his  confederates  in  the  Hol- 
land factory  were,  for  all  practical  purposes, 
the  same  as  those  used  by  the  Goldscbmldts 
in  their  Essen  factory,  and  that  it  waa  the 
Intention,  deliberately  formed  and  boldly 
carried  out  by  Laemoes  and  his  partn^, 
to  obtain,  by  stealth  and  fraud,  the  secret 
processes  and  methods  in  use  in  the  Gold- 
schmidt factory,  and  that  this  theft  was 
accomplished  by  debauching  and  corraptiag 
the  trusted  servants  of  the  Ooldachinldts. 
It  can  serve  no  useful  purpose  to  here  redte 
the  evidence  which  Jnstifles  this  condnsion. 
It  is  suffldent  to  say  that  there  is  no  denial 
of  the  facts  offered  in  display  of  the  Inlqnlty 
of  Laemoes  and  his  partners.  Considerable 
evidence  has  been  taken  in  this  cause  in 
Germany,  under  a  commission  issued  tat 
that  purpose;  but  Mr.  Laernoes  was  not  call- 
ed as  a  witness  to  explain  tlie  many  dama- 
ging circumstances  proven.  Mr.  William  Zey- 
en Is  in  New  Jersey,  in  the  onploy  of  tbe 
complainants  In  this  cause,  and  the  neglect 
to  produce  him,  unexplained.  Justifies  tiie 
conclusion  that  he  could  not  deny  his  wrong- 
doing. Mr.  Foerster  was  called,  and  ex- 
posed tbe  disreputable  methods  employed  by 
Laemoes  to  obtain  the  secret. 

The  possibility  of  erecting  a  detinnlng  plant 
in  this  country  attracted  the  attrition  of  Mr. 
Adolph  Kern,  tbe  senior  member  of  the 
firm  of  A.  Kern  &  Co.,  as  early  as  1882,  at 
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which  time  be  opened  negotiations  with  the 
Messrs.  Ooldschmldt,  looking  to  the  establish- 
ment of  sncta  a  plant  in  America,  to  be  op- 
erated according  to  the  processes  in  use  in 
Essen.  The  negotiations,  carried  on  princi- 
pally by  correspondence  until  1897,  produced 
no  satisfactory  result,  and  in  December  of 
that  year  a  party  of  gentlemen,  seven  in 
number,  of  whom  the  defendant  Assmann  was 
one,  met  with  Mr.  Kern  at  an  office  in  New 
York  Olty  to  consider  the  desirability  of  mak- 
ing farther  efforts  towards  the  founding  of  a 
detlnnlng  factory  In  the  United  States..  At 
that  time  subscriptions  to  the  amount  of  |42,- 
000  towards  the  organization  of  a  company 
for  that  purpose  bad  been  secured,  and  the 
gentlemen  taking  part  in  the  conference  de- 
termined that  sufficient  progress  bad  been 
made  to  warrant  the  sending  of  Mr.  Kern  to 
Europe  for  the  purpose  of  obtaining  one  of 
the  secret  processes  In  use  there.  In  further- 
ance of  this  conclusion  Mr.  Kern  first  visited 
the  Holland  factory,  and  then  went  to  Essen, 
where  be  saw  the  Messrs.  Goldschmldt,  and 
tried  to  induce  them  to  Join  the  enterprise, 
but  they  refused,  giving  as  a  reason  that  in 
their  opinion  the  cost  of  wages  and  materials 
In  the  United  States  would  prevent  the  suc- 
cessful application  of  the  process  in  that 
country.  From  Essen  Mr.  Kern  returned  to 
Holland,  and  entered  into  negotiations  with 
Laemoes,  who  acted  for  the  Blectro-Tln- 
fabrlek  of  Vllssingen,  which  resulted  in  an 
optional  contract,  by  the  terms  of  which,  In 
consideration  of  one-third  of  the  capital 
stock  of  a  company  to  be  organized  for  the 
carrying  on  of  the  detinnlng  business  In  the 
United  States,  the  Holland  company  were  to 
furnish  the  processes  according  to  which 
tbey  were  detinnlng  scrap,  together  with 
all  necessary  plans  and  instructions  to  proper- 
ly Install  a  plant,  and  also  to  send  over  to 
this  country  two  men  qualified  to  give  in- 
structions, and  to  superintend  the  erection  of 
the  factory.  On  his  return  to  this  country 
Mr.  Kern  submitted  to  his  associates  the 
result  of  the  negotiations  he  had  made  in 
their  behalf,  and  he  was  directed  to  accept 
the  option  and  to  procure  a  formal  contract 
based  on  its  terms.  This  was  done,  and 
Laemoes,  with  Zeyen,  came  to  this  country 
to  supervise  the  erection  of  the  factory  and 
Instruct  the  purchasers  how  to  operate  it. 
On  the  arrival  of  Laernoes,  the  formal  con- 
tract was  prepared  and  executed  between 
the  Electro-Tinfabrlek  and  A.  Kern  &  Co.; 
I.aemoes  acting  and  signing  as  the  repre- 
sentative of  the  Holland  firm.  Thereupon  a 
company  was  formed  under  the  name  of  the 
•'Vulcan  Metal  Refining  Company,"  to  which 
company  A.  Kern  &  Co.  assigned  the  con- 
tract which  they  had  made  on  behalf  of  their 
associates  with  the  Holland  company.  The 
method  of  construction  and  operation  as 
carried  on  in  Holland  was  thereupon  com- 
mitted to  writing  by  Laernoes  and  delivered 
to  the  company,  and  upon  the  suggestion  of 
Mr.  Assmann  four  copies  were  made  of  the 


original  formula;  one  being  handed  to  each 
of  four  trustees  appointed  by  the  board  of 
directors  to  hold  In  trust  for  the  company — • 
the  reason  given  by  Mr.  Assmann  being,  as 
stated  by  Mr.  Kern,  "that,  as  we  have  a 
valuable  secret  process,  it  ought  to  be  pre- 
served, so  as  to  guard  against  the  loss  of  It 
by  the  death  of  any  one  of  the  parties  con- 
versant with  it"  The  original  and  all  of  the 
copies,  except  the  one  held  by  Mr.  Assmann, 
as  trustee,  have  b^en  destroyed.  The  reason 
for  the  destruction  was  not  made  to  appear; 
and  when  Mr.  Assmann  dissolved  his  connec- 
tion with  the  company  the  copy  which  he  bad 
was  delivered  to  Mr.  Kern.  A  factory  was 
erected  during  the  year  1898  at  Seawarreu, 
N.  J.,  and  in  1899  another  company  was 
organized  by  the  same  parties  under  the  title 
of  the  "Vulcan  Western  Company,"  and  this 
company,  supplied  with  the  same  formula, 
erected  a  similar  plant  at  Streator,  111.  Sub- 
sequent to  this  the  two  companies  were 
merged  Into  the  complainant  company.  In 
1901  Mr.  Assmann,  having  then  become  a 
director  and  officer  of  the  American  Can 
Company,  resigned  his  position  with  the  Vul- 
can Company,  and  sold  his  stock  to  Mr.  Kern, 
giving  as  a  reason  for  dissolving  bis  connec- 
tion with  the  Vulcan  Company  that  as  the 
American  Can  Company  was  a  large  seller  of 
tin  scrap  to  the  Vulcan  Company,  of  the 
selling  of  which  he  had  charge,  he  could 
not  consistently  continue  to  occupy  the  posi- 
tion of  buyer  and  seller.  Shortly  after  Mr. 
Assmann  dissolved  his  relations  with  the  Vul- 
can Company  the  American  Can  Company  be- 
gan the  erection  of  two  detinnlng  plants,  one 
at  Paulsboro,  N.  J.,  and  the  other  at  Jollet, 
111.,  and  employed  the  defendants  Schmaal, 
Baumann,  and  Egbert;  Schmaal  having  until 
very  recently  been,  and  Baumann  and  Eg- 
bert then  being,  employed  by  the  complainant 
company  in  positions  of  trust,  such  as  nec- 
essarily required  the  Imparting  to  tbem  of  the 
alleged  secret  processes  used  by  the  complain- 
ant company.  Oonsiderable  testimony  was 
directed  to  supporting  and  denying  the  al- 
legation that  these  defendants  were  employ- 
ed under  an  express  contract  not  to  reveal 
the  secret  processes  in  use.  I  am,  however, 
satisfied,  even  in  the  absence  of  an  express 
agreement,  that  the  confidential  relation  ex- 
isting between  these  defendants  and  the  com- 
plainant company,  and  the  effort  made  by  it, 
to  the  knowledge  of  these  defendants,  to  keep 
secret  the  methods  employed,  is  sufficient 
to  raise  an  implied  agreement  on  their  part 
not  to  divulge  any  such  secret 

No  reasonable  doubt  can  exist  under  tb.6 
evidence  in  this  cause  that  the  methods  and 
processes  In  use  by  the  defendants,  the  com- 
plainant Laemoes  and  his  partners,  under 
the  name  of  the  Electro-Tinfabrlek,  and  by 
the  Messrs.  Ooldschmldt  at  Essen,  are  for 
all  practical  purposes  Identical;  the  changes 
in  mechanical  constractlon  being  so  small 
and  unimportant  as  to  hardly  merit  considera- 
tion.   The  bill  of  complaint  prays  that  the' 
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American  Can  Company  and  the  defendants 
Afismann,  Baumann,  Scbmaal,  and  Egbert, 
may  be  enjoined  from  operating  tbe  detlnnlng 
plants  at  Paulsboro  and  JoUet,  or  con- 
structing or  operating  any  other  factories  In 
Imitation  of  those  of  the  complainant,  or  for 
the  purpose  of  utilizing  or  operating  under 
said  secret  process,  or  any  Improvements 
thereon,  and  that  the  three  defendants  last 
named  be  enjoined  from  performing  any 
further  services  In  the  detlnnlng  plants  of 
the  can  company,  and  thkt  the  employ^  of 
Assmann  and  the  can  company  be  enjoined 
from  using  or  communicating  any  knowledge 
they  may  have  of  the  secret  process  or  of  the 
construction  or  operation  of  complainant's 
plant,  and  that  they  be  required  to  surrender 
and  destroy  all  copies  of  such  secret  process 
and  of  all  drawings  and  designs  that  might 
aid  any  other  In  the  constmctlon  of  similar 
plants. 

The  defendants,  among  other  things,  seek 
to  Justify  their  action  upon  the  ground  that 
the  process  was  not  a  secret  one.  It  certainly 
appears  that  a  number  of  persons,  particu- 
larly In  Germany,  were  engaged  in  dettnning 
by  a  process  in  some  particulars  not  unlike 
that  in  use  at  Essen  by  the  Messrs.  Gold- 
schmidt,  yet  it  is  equally  clear  that  until  the 
Ooldschmidts  had  perfected  their  plant  the 
detlnnlng  business  cannot  be  said  to  have 
been  successful,  and  I  am  Inclined  to  tbe 
belief  that  the  Goldschmldts  did  discover  a 
method  or  process  for  detlnnlng  scrap  which 
was  not  known  to  their  competitors,  and  that, 
80  far  as  they  are  concerned,  their  secret 
conld  not  be  said  to  have  been  divulged  by 
tbem,  and,  if  it  escaped,  it  was  through  the 
gross  betrayal  of  a  confidence  reposed  in  a 
trusted  employe.  While  it  thus  appears  that 
when  Mr.  Kern  was  dealing,  on  behalf  of  bis 
associates,  with  Laernoes  and  his  partners, 
for  a  sale  of  the  information  which  they 
possessed,  and  which  they  had  surreptitiously 
obtained  from  tbe  Essen  factory,  the  methods 
and  processes  then  employed  were  not  ao 
well  known  as  to  have  become  the  property  of 
the  world,  it  is  manifest  from  this  evidence 
that  from  the  year  1900  down  to  and  includ- 
ing the  year  1902  numerous  publications  ap- 
peared In  scientific  Journals  describing  with 
some  particularity  these  or  similar  processes. 
A  notable  article  on  this  subject  by  Dr.  Hans 
Mennlcke  was  published  in  May  and  June  in 
the  "25eltschrlft  fur  Electrochemie."  A  read- 
ing of  this  article  in  comparison  with  the 
formula  furnished  by  Laernoes  Justifies  the 
testimony  of  Mr.  Leitch  that  it  describes  the 
process  employed  at  Paulsboro  and  Joliet 
So,  if  this  case  was  devoid  of  what  the  com- 
plainant Insists  Is  a  trust  relation  between 
tbe  parties,  I  should  have  no  hesitation  in  de- 
claring that  the  process  is  no  longer  such  a 
secret  as  to  Justify  the  interference  of  this 
court  in  preserving  it  to  the  complainant 
What  the  complainant  Insists  upon  Is  that 
Mr.  Assmann,  as  one  of  the  original  asso- 
ciates, occupies  a  relation  of  trust  and  confi- 


dence towards  those  who.  In  eotkjunotion  witb 
him,  purchased  this  secret,  and  who,  relying 
upon  his  agreonent  to  preserve  the  secret,  be- 
came stockholders  of  the  complainant  com- 
pany, and  Invested  their  money,  and  be  ought 
now  to  be  estopped  from  declaring  that  tbe 
process  Is  no  longer  a  secret,  without  regard 
to  whether  or  not  Laernoes  and  his  partners 
had  a  title  which  they  could  properly  convey. 
This  contention  they  claim  Is  supported  by 
the  following  expression  to  be  found  in  tbe 
opinion  of  Vice  Chancellor  Reed,  overruling 
a  demurrer  Interposed  to  the  bill  of  complaint 
In  this  cause :  "Now,  tbe  title  to  this  trade 
secret  held  by  the  Vulcan  Company  was,  I 
think,  good  against  every  one  but  Dr.  Gold- 
Bcfamldt  and  his  assignee.  A  person  who  be- 
came bound  to  the  Vulcan  Company  by  con- 
tract or  by  confidence  cannot,  as  against  that 
company,  when  suing  for  a  breach  of  sudi 
contract  or  confidence,  set  up  that  the  Vulcan 
Company  had  no  right  to  such  trade  secret, 
because  It  had  been  obtained  honestly  from 
owners  who  had  dishonestly  obtained  the 
knowledge  from  the  discoverer."  Vulcan  De- 
tlnnlng Company  v.  American  Can  Company 
(N.  J.  Gh.)  88  Atl.  290-293.  While  the  propo- 
sition thus  stated  by  Vice  Chancellor  Reed 
appeals  with  great  force  to  a  court  of  equity, 
and  is  one  which  I  would  be  bound  to  follow 
if  the  conditions  which  he  states  were  pr»- 
ent,  viz.,  that  "it  had  been  obtained  honestly." 
It  has  no  application  here,  because  In  my 
Judgment  the  secret  was  not  honestly  obtain- 
ed by  Mr.  Kern  for  his  associates,  becaase  be 
had  sufficient  knowledge  of  tbe  dishonest 
manner  in  which  the  Holland  people  ob- 
tained the  secret  from  tbe  rightful  owner 
to  charge  him  with  notice  of  all  such  facts 
as  a  proper  Inquiry  would  I^ave  disclosed, 
and  that  knowledge  will  be  Imputed  to  bis 
associates  and  the  officers  of  the  company 
for  whom  be  was  acting  in  the  business  to 
which  it  related. 

A  corporation  is  liable  for  the  fraud  of  its 
agents  acting  within  their  authority  and  in 
due  course  of  its  business,  and  cannot  shield 
itself  from  responsibility  by  showing  that  tbe 
agent  also  failed  in  bis  duty  to  the  corporation. 
Bank  v.  Christopher,  40  N.  J.  Law,  435-439, 
29  Am.  Rep.  262.  "The  fact  that  tbe  Infor- 
mation had  not  been  acquired  by  him  in  tbe 
course  of  his  agency  does  not  militate  against 
the  application  of  the  rule  in  question,  when 
the  agent  personally  participates  in  the  later 
transaction  in  behalf  of  the  corporation. 
Where  Informatloiv  is  casually  obtained  by 
an  agent  for  a  corporation,  the  corporation 
is  not  charged  with  notice  from  the  mere 
fact  of  its  agent's  knowledge ;  but,  if  the  cor- 
poration act  through  such  agent  in  a  matter 
where  tbe  Information  possessed  by  Um  is 
pertinent,  the  knowledge  of  the  agent  will  be 
Imputed  to  the  principal.  To  bring  about 
this  result  two  things  must  concur,  viz.,  the 
possession  by  the  agent  of  pertinent  Informa- 
tion, and  his  personal  participation  in  respect 
thereto  on  behalf  of  bis  corporation."    Wil- 
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lard  T.  Denise,  50  N.  J.  Bq.  482,  26  Aa  29, 
86  Am.  St  Rep.  788. 

Mr.  Kern  admitted  tbat  before  tie  bad  any 
dealings  wltb  Laemoee,  and  on  tbe  18tb  day 
of  May,  1806,  be  learned  from  Dr.  Ctold- 
■cbmidt  by  correspondence  that  Laemoes,  rep- 
resenting the  Holland  concern,  had  obtained 
bis  secret  processes  tb  rough  Mr.  Zeyen,  one 
of  his  servants,  and  tbat  Zeyen  had  been 
arrested  and  punished  In  a  German  court 
for  taking  from  the  Essen  factory,  for  the 
purpose  of  conveying  it  to  Laemoes,  a 
sample  part  of  a  metal  basket  used  in  the 
Bssen  factory,  and  that  one  of  these  letters 
from  Goldscbmldt,  If  not  two,  contained 
copies,  taken  from  German  newspapers,  of 
articles  describing  the  alleged  ofFense.  A 
part  of  the  article,  which  Mr.  Kern  bad,  reads 
as  follows:  "During  the  duration  of  the 
shipping  contract  by  which  the  Zealand  Co. 
acted  as  agents  for  Th.  Goldscbmldt,  the  offi- 
cers of  this  company  advertised  anonymously 
In  the  Essen  papers  for  workmen  on  goods 
such  as  the  Goldscbmldt  concern  was  making. 
After  several  workmen  had  applied,  and  had 
been  engaged,  although  they  remained  for  the 
time  being  in  tbe  employ  of  the  Essen  firm. 
Inspector  Laemoes  obtained  from  them  an 
exact  description  of  the  process  and  drawings 
of  the  apparatus.  Workman  Zeyen,  who  is 
now  accused,  refused  to  furnish  samples,  as 
only  a  short  time  before  another  workman 
bad  been  punished  for  a  similar  theft  Aft- 
er the  necessary  apparatus  had  been  con- 
■tmcted  in  accordance  with  drawings  obtain- 
ed from  the  man  Zeyen,  employed  by  Laer- 
noes,  Zeyen  took  leave  of  absence  under  false 
pretenses,  went  to  Vlisslngen,  and  made  the 
first  experiments  on  a  steamer  belonging  to 
tbe  Zealand  Co.  The  workman  thereupon  re- 
tnmed  to  Essen,  and  remained  after  his  en- 
gagement by  order  of  the  company,  as  it 
were,  as  a  spy,  with  the  firm  in  Essen.  Later 
tbe  Essen  Arm  got  wind  of  the  competition, 
but  without  knowing  that  the  Zealand  Co. 
was  back  of  it  The  firm  of  Goldscbmldt 
therefore  turned  to  tbe  Zealand  Co.,  whom 
tbey  considered  as  their  friends  and  asked 
for  information  regarding  tbe  new  firm, 
whereupon  they  were  told  that  the  Zealand 
Co.  knew  nothing  of  such  a  Arm  In  that 
place;  at  the  same  time,  the  workmen  enga- 
ged by  Laemoes  and  his  associates  were 
speedily  called  away  from  Essen  to  Vlisslngen. 
Later  it  was  learned  that  the  workmen  had 
not  only  furnished  Information  and  plans, 
but  also  samples  which  were  of  the  greatest 
Importance  in  tbe  carrying  on  of  the  work." 

When  Mr.  Kem  went  to  Holland  for  the 
purpose  of  obtaining  the  secret  process,  he 
bad  with  him  the  letters  and  newspaper  ex- 
tracts which  he  bad  received  from  Dr.  Gold- 
scbmldt, and  -the  only  steps  which  he  took  to 
verify  or  disprove  these  charges  was  to  com- 
municate than  to  Laernoes,  who  very  naturally 
denied  them.  The  following  extracts  from  the 
cross-examination  of  Mr.  Kem  on  this  point 
are  very  suggestive:    "Q.  Did  you  make  any  in- 


quiry as  to  whether  or  not  the  plant  at  Flush- 
ing differed  in  the  smallest  detail  from  tlie 
Essen  plant?  A.  I  did  not  Q.  Did  you  in- 
quire as  to  whether  or  not  the  process  used  at 
Flushing  differed  in  the  smallest  detail  from 
the  process  used  in  tbe  Essen  plant?  A.  Mr. 
Laemoes  told  me  that  it  was  a  different  pro- 
cess. Q.  Did  you  ask  him  how  it  differed? 
A.  We  did  not  go  into  details,  because  be  re- 
fused to  speak  of  it  He  refused  to  go  into 
details  in  regard  to  it  Q.  Did  you  ask  him 
how  It  was  that  he  had  enticed  this  man 
away  from  Dr.  Goldscbmldt;  why  be  did 
that?  A.  I  did  not  Q.  Did  you  ask  bim 
how  It  was  that  he  bad  tbe  man  that  he  had 
employed  from  Essen  bring  samples  from  tbe 
works  there?  A.  I  did  not  Q.  Did  you  ask 
him  whether  they  did  or  not?  A.  I  did  not; 
but  be  told  me  that  they  did  not  Q.  Did  he 
tell  yon  they  did  not?  A.  Tes;  he  told  me 
that  of  bis  own  accord.  He  gave  me  that  in- 
formation himself.  Q.  Did  he  explain,  then, 
how  it  was  tbat  both  of  them  were  convicted 
of  doing  it?  What  did  be  say  to  you  about 
that?  A.  He  said  that  he  was  not  convicted. 
Q.  He  said  that  personally  to  yoti,  now,  the 
paper  told  you  that  both  of  the  men  he  em- 
ployed were  convicted  and  sent  to  prison? 
A.  He  explained  It  on  the  score  of  prejudice 
on  tbe  part  of  the  court  of  Essen.  Q.  Did 
he  deny  that  tbe  men  had  brought  samples 
from  the  Essen  plant  to  bim?  A.  He  did. 
Q.  Did  yon  ask  him  about  bis  keeping  the 
man  at  tbe  Essen  plant  as  a  spy  after  be  had 
employed  them  to  put  up  the  Flushing  plant? 
A.  I  did  not  Q.  Did  he  say  anything  to  you 
about  tbat?  A.  He  did  not  Q.  You  knew 
I  tbat  the  paper— the  Steel  and  Iron  paper — 
I  had  charged  that?  A.  Yes,  sir.  Q.  Did  you 
ask  him  about  bis  havlug  advertised  In  Ger- 
many for  men  understanding  this  process? 
A.  I  did  not  Q.  Did  you  ask  him  whether 
or  not,  in  fact,  he  obtained  from  these  two  men 
that  be  bad  employed  from  Essen  a  thorough 
and  detailed  description  of  the  process  and 
a  drawing  of  the  apparatus?  A.  I  did  not 
Q.  Did  be  make  any  statement  on  tbat  sub- 
ject to  you?  A.  I  do  not  think  be  did.  He 
simply  denied  having  stolen  anything,  and 
stated  tbat  the  man  whom  he  engaged  knew 
very  little  about  the  process.  Q.  Did  he  state 
whether  or  not  be  availed  himself  of  what 
that  man  did  know  about  the  process?  A. 
He  did  not" 

A  careful  reading  of  Mr.  Kern's  testi- 
mony discloses  that  be  not  only  made  no 
effort  to  obtain  tbe  whole  truth  from  Laer- 
noes, but  admits  that  be  made  no  attempt  to 
find  out  from  Dr.  Goldscbmldt,  whom  he  af- 
terwards saw,  whether  there  was  any  truth 
in  what  Laemoes  did  deny,  nor  whether  the 
story  published  was  tme  or  false.  It  is  per- 
fectly clear  to  me  that  being  unable  to  ne- 
gotiate with  Dr.  Goldscbmldt  be  decided  to 
obtain  the  information  he  was  so  anxious  to 
get  from  Mr.  Laemoes,  although,  if  not  al- 
ready convinced  that  he  was  purchasing 
from  Laernoes  stolen  property,  be  very  care- 
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fully  abstained  from  bo  using  the  informa- 
tion whlcb  be  bad  as  to  ascertain  the  trutb. 
When  stripped  of  all  reflnem«it8,  the  situa- 
tion presented  Is  this :  Dr.  Ooldscbmldt  dls- 
coTers  a  secret  process  for  detinnlng;  Laer- 
noes  entices  Zeyen,  a  trusted  employe,  to 
betray  his  master,  whereby  he  became  pos- 
sessed of  a  secret  process  belonging  to  an- 
other ;  that  secret  the  complainant  purchases, 
under  conditions  which  charge  It  with  knowl- 
edge of  the  wrong  committed  against  Dr. 
Goldscbmidt,  thereby  helping  Laernoes  and 
Zeyen  to  market  their  stolen  property.  It 
Is  not  to  be  conceived  that  a  court  of  equity 
will  stain  its  hands  by  contact  with  such  a 
disr^utable  proceeding. 

It  was  most  strenuously  insisted  on  the 
argument  by  the  complainant  that  its  associ- 
ation with  Laernoes  in  procuring  this  secret 
was  a  matter  entirely  distinct  from  the  pres- 
ent controversy,  and  that  the  rule  requiring 
a  complainant  to  come  into  a  court  of  equity 
with  clean  bands  does  not  require  that  all 
bis  acts  be  pure,  and  tliat  the  uncleanliness 
for  wblcb  the  rule  may  be  invoked  must  have 
some  relation  to  the  other  party.  My  con- 
clusion la  that  the  rule  applies  In  this  case. 
The  foundation  of  the  complainant's  right 
rests  upon  the  assignment  to  It  by  Laernoes 
of  the  right  to  use  this  secret,  and  if  in  as- 
certaining its  title,  for  without  title  it  would 
have  no  property  to  protect.  It  is  made  to  ap- 
pear that  the  title  was  acquired  knowingly 
from  one  who  could  never  equitably  Invoke 
the  courfs  protection,  good  conscience  re- 
quires that  the  court  should  abstain  from 
Interfering.  It  is  not  alone  fraud  or  Illegal- 
ity which  win  prevent  a  suitor  from  entering 
a  court  of  equity.  Any  really  unconscien- 
tious conduct  connected  with  the  controversy 
to  which  he  is  a  party  will  repel  him  from 
the  forum  whose  very  foundation  is  good 
conscience.  Pom.  Bjq.  Juris.  {  404.  In  Ed- 
ward Thompson  Co.  t.  American  Law  Book 
Co.,  122  Fed.  922,  69  C.  O.  A  148,  62  L.  R.  A. 
607,  relief  by  way  of  injunction  was  refused 
upon  the  ground  that  the  acts  of  the  defend- 
ant of  which  the  complainant  complained 
were  of  the  same  character  as  those  in  which 
the  complainant  was  itself  indulging,  and 
that,  if  the  defendant  was  guilty  of  literary 
piracy,  the  complainant  was  guilty  of  the 
same  otTense,  and  that  a  literary  pirate  was 
not  entitled  to  consideration  in  a  court  of 
equity;  Judge  Coxe  saying:  "Consistency 
requires  that  the  defendant  should  not  be 
puiklshed  for  doing  that  which  the  complain- 
ant does  with  perfect  impunity."  In  Krauss 
et  al.  V.  Peebles'  Sons  Co.  (C.  C.)  68  Fed.  585, 
Judge  Taft  stated  the  rule  as  follows :  "The 
reason  why  relief  Is  refused  complainant  in 
such  cases  has  nothing  to  do  with  the  de- 
fendant's rights  or  wrongs.  It  is  that  the 
court  will  not  protect  a  fraudulent  business 
of  a  plaintiff,  however  much  in  the  wrong 
the  defendant  may  be."  In  cases  of  this 
class  the  Jurisdiction  of  the  court  is  rested 
upon  its  duty  to  protect  property  from  wanton 
destruction,  and  It  Interferes  by  Injunction 


because  that  is  the  only  efflcloit  method  by 
which  property  of  this  character  can  be  pre- 
served to  the  owner.  This  complainant 
claims  to  be  the  true  owner  of  a  secret 
process,  a  recognized  species  of  property,  but. 
when  the  owner  asks  the  aid  of  the  court  to 
restrain  the  defendant  from  Injuring  his  prop- 
erty, it  Is  essential  that  he  should  not  be 
guilty  of  any  wrongdoing  in  connection  with 
the  property  he  seeks  to  protect  He  cannot 
represent  to  the  court  that  he  came  honestly 
by  the  pr<^)erty  when  the  contrary  Is  the 
truth,  and  then  successfully  invoke  the  help 
of  a  court  of  equity,  fOr  he  is  guilty  of  a  false 
representation  regarding  the  very  right  whldi 
he  desires  protected.  The  complainant  in 
this  cause  pirated  a  secret  process  belonging 
to  the  Goldschmidts.  The  defoidanta  are. 
If  we  accept  the  complainant's  contention, 
guilty  of  the  same  offense,  one  st^  removed ; 
and  as  each  is  using  the  same  secret  process. 
the  property  of  another,  from  whom,  to  the 
knowledge  of  each,  it  was  dishonestly  ob- 
tained, they  are  both  in  pari  delicto.  Leather 
Co.  V.  Amer.  Leather  Cloth  Co.,  4  De  O.  J.  ft 
S.  187;  Manhattan  Medicine  Ca  ▼.  Wood, 
108  U.  S.  218,  2  Sup.  Ct  436,  27  L.  Bd.  706. 

The  proposition  advanced  by  the  com- 
plainant, viz.,  that,  the  defendants  having 
agreed  with  the  complainant  eith«  as  Joint 
purchasers  or  employes  to  keep  secret  this 
process,  they  cannot  now  be  heard  to  question 
the  title  of  the  complainant  because  of  a 
trust  relation,  either  express  or  constructive, 
thereby  raised,  would  appeal  with  great  force 
to  a  court  of  equity  if,  in  the  purchase  of  the 
secret  process,  the  complainant  bad  acted 
honestly,  and  was  Justified  in  the  belief  that 
the  vendor's  title  was  without  fault  Bat 
the  mainstay  of  this  proposition  is  absent 
In  the  case  at  bar.  The  purchasers  knew, 
or  were  bound  to  know,  that  in  treating  with 
Laernoes  and  his  partners  they  were  obtain- 
ing for  use  the  property  of  another  dishonest- 
ly procured,  and  for  which  they  had  unsuc- 
cessfully negotiated  with  the  true  owner. 
That  they  afterward  disagreed  as  to  whldi 
of  them  should  appropriate  what  they  had 
thus  Improperly  secured  does  not  make  it 
the  duty  of  a  court  of  equity  to  Interfere 
and  by  injunction  protect  some  of  the  wrong- 
doers against  the  assaults  of  their  confed- 
erates. The  waUt  of  honor  among  thieves 
is  not  a  ground  of  equitable  Jurisdiction. 

Since  the  bill  of  complaint  was  filed  in 
tlUs  cause  the  defendants  have  obtained 
from  the  Goldschmidts  a  license,  executed 
in  due  form,  permitting  them  to  use  their 
secret  in  the  United  States  forever,  and  in 
Canada  for  10  years  following  the  date  of 
such  license,  which  was  October  17,  1904. 
This  assignment  conveys  to  the  American  Can 
Company  a  title  to  this  secret  process  from 
its  discoverer,  and  is  superior  to  any  rights 
which  the  complainant  has.  The  ciaUn  made 
by  the  complainant  that  tliis  assignment 
of,  or  license  to  use,  the  secret  process,  al- 
though made  to  the  Amwican  Can  Company, 
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most  be  taken  to  have  been  made  to  that 
corporation  In  trast  for  the  complainant, 
does  not,  under  the  facts  disclosed  In  this 
case,  meet  my  approval,  nor  has  It  the  sanc- 
tion of  Judicial  authority.  The  trust.  If  any, 
which  existed  between  these  parties,  was 
based  upon  their  agreement  to  ke^  secret 
a  process  purchased  In  bad  faith  from 
Liaemoes,  and  It  needs  no  argument  to  sus- 
tain the  proposition  that  the  parties  to  such 
a  trust  have  no  standing  in  equity. 

After  a  careful  examination  of  the  whole 
case,  I  am  satisfied  that  the  complainant  has 
failed  to  present  a  cause  calling  for  equitable 
aid,  and  a  decree  will  be  advised,  dismissing 
tbe  bill  of  complaint,  with  costs. 


STEVENS  V.  HBADLBT  et  at. 

(Court  of  Chancery  of  New  Jersey.    June  24, 
1906.) 

1.  Easeubnts — Pbivate    Wats — Pdbchabbbs 
WTTH  Notice. 

In  a  suit  to  quiet  title  to  certain  land  as 
■gainst  an  alleged  highway  easement,  evidence 
held  to  require  a  finding  that  defendant  Ii.'8 
grantor    and    attorney,    before    purchasing    his 

eart  of  tbe  land,  had  knowledge  that  plaintiff 
ad  bargained  for  another  part  of  the  whole 
tract,   wliich   included   a   part   of  the  road   in 

auestion,  and  was  thereby  put  on  inquiry  as  to 
lie  precise  extent  of  complainant's  purchase. 

2.  Saick — Pbtvate  Biohts — ^Afpubtenancbb. 

Where  no  map  of  certain  lots  in  a  city  ad- 
dition had  ever  been  filed  in  any  public  office, 
and  part  of  a  road  on  one  side  of  the  plat  in 
dispute  had  never  been  worked,  accepted,  or  i 
used  by  the  public,  the  right  of  the  owner  of 
a  lot  abutting  on  such  alleged  road,  which 
ended  in  a  cul-de-sac,  to  have  the  same  kept 
open,  was  at  most  a  mere  private  right  of  way 
I  appurtenant  to  the  lots  conveyed  to  him. 
8.  Saxx — Pbivate  Wats — Cbeatior. 

Easements  of  private  way  are  not  the  sub- 
ject of  possession,  but  lie  in  grant,  and  hence 
can  only  be  created  by  express  or  implied 
grant,  by  adverse  user,  or  by  estoppel 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Easements,  H  13-62.] 

4.  Covenants — Pebsonal  Covenants. 

Certain  deeds  of  lots  which  abutted  on  a 
road  ending  in  a  cnl-de-sac  referred  to  the  road 
"laid  out  across  tbe  whole  tract,"  and  contain- 
ed covenants  on  which  the  grantors  l>ound  them- 
selves and  their  heirs  and  assigns  not  to  erect 
or  permit  to  be  erected  on  the  property  owned 
by  them  adjoining  tbe  property  conveyed  any 
bouse  costing  less  than  96,000,  or  nearer  than 
40  feet  from  the  street  [road]  line.  Held,  that 
such  covenants  were  personal  to  the  grantees, 
and  did  not  extend  to  the  benefit  of  subsequent 
purchasers. 

5.  Same — Hishwats. 

A  declaration,  in  deeds  to  certain  lots  abut- 
ting on  a  highway,  laid  out,  but  not  open,  that 
the  same  shall  remain  open  and  be  used  as  a 
public  road  by  all  persons  desiring  to  use  the 
same,  can  operate  only  as  a  private  covenant 
to  the  several  grantees  or  as  a  dedication  which 
can  be  only  made  available  to  third  persons 
by  acceptance  by  the  public. 

6.  Easements  —  Iupuoation   taOK   Convet- 

ANCB. 

Where  a  deed  to  certain  land  abutting  on 
an  alleged  private  road  contained  a  building 
restriction  prohibiting  the  erection  of  buildings 
nearer  than  40  feet  to  tbe  northwesterly  side 


line  of  such  road,  the  deed  did  not  by  Implica- 
tion convey  any  right  of  way  over  that  part  of 
tbe  road  ending  in  a  cul-de-sac,  which  was 
beyond  the  property  conveyed  toward  the  closed 
end  of  the  road. 

7.  EsTOFPix — ^TO  Whoic  Availablb — Closino 
Private  Way. 

Where  a  grantee  of  certain  land  abutting 
on  a  private  way  would  not  be  Injured  by  the 
closing  of  the  way  beyond  bis  property  and  to- 
ward the  end  of  the  road  in  a  cul-de-sac,  he  was 
not  entitled  to  object  that  the  owners  thereof 
were  estopped  to  close  it. 

Suit  by  Frederic  W.  Stevens  against  Wil- 
liam T.  Headley  and  others.  On  final  hear- 
ing.   Judgment  for  complainant 

0.  Franklin  Wilson,  for  complainant  John 
M.  Mills,  for  defendants  Headley.  Charlton 
A.  Reed  and  Edward  K.  Mills,  for  defendant 
Wm.  V.  V.  Lldgerwood. 

PITNEY,  y.  a  (called  on  for  his  reasons 
for  purposes  of  appeal,  October,  1906).  The 
complainant,  Frederic  W.  Stevens,  by  his 
(amended)  bill  seeks  to  enforce  the  specific 
performance  of  a  contract  In  writing  for  the 
conveyance  of  land,  entered  into  by  him  with 
the  defendants  Wm.  T.  Headley  and  Heleu  X. 
Headley,  dated  April  6th  and  executed  by  the 
Headleys  April  7,  1903.  He  makes  tlie  de- 
fendant Wm.  V.  V.  Lldgerwood  a  party  de- 
fendant, because,  as  owner  of  other  land,  be 
claims  an  easement  over  the  lands  covered 
by  the  contract,  and  complainant  prays  that 
that  claim  of  easement  may  be  dealt  with  by 
the  court  and  decreed  not  to  exist  The 
easement  claimed  is  a  right  of  way  over  a 
portion  of  the  land  comprised  In  complain- 
ant's purchase.  The  defendants  the  Head- 
leys  answer  the  bill,  admitting  the  complain- 
ant's equities  and  denying  that  defendant 
Lldgerwood  has  any  easement  In  the  land  in 
question.  They  add  to  their  answer  a  cross- 
bill against  Lidgerwood,  praying  that  the 
land  in  question  may  be  decreed  to  be  free  of 
any  easement  such  as  is  claimed  by  Lldger- 
wood. They  make  Mr.  Edward  K.  Mills  a 
party  to  their  cross-bill  because  the  tltie  to 
Lidgerwood's  land  passed  from  them  to  him 
and  from  blm  to  Lldgerwood.  Mills  and 
Lidgerwood  answered  the  complainant's  bill 
and  Headley's  cross-bill  in  one  pleading,  and 
without  objection  to  the  form  of  either.  Tbe 
case  was  brought  regularly  to  hearing  on 
these  pleadings.  At  the  hearing  counsel  for 
Lidgerwood  took  the  preliminary  objection 
to  complainant's  bill  of  multifariousness  and 
misjoinder.  I  overruled  this  objection  on 
two  grounds :  First  that  it  was  not  taken  In 
time;  and,  second,  that  it  was  without  mer- 
it 

The  facts  developed  at  the  hearing  are  as 
follows:  The  Headleys  acquired  title  to  the 
land  In  question  by  descent  from  their  father, 
J.  Boyd  Headley,  and  hold  It  subject  to  tbe 
right  of  dower  of  bis  widow,  Helen  T.  Head- 
ley,  the  eld«r  (not  a  defendant).  Tbe  par- 
ticular land  in  question  is  a  part  of  a  largw 
tract  which  may  be,  tar  the  present  purposes, 
described  as  a  long,  narrow  strip  of  land. 
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about  22S  feet  wide,  witb  one  end  bounding 
on  the  sonthwesterly  side  of  South  street,  one 
of  tbe  principal  streets  of  Morristown.  The 
annexed  sketch  shows  as  much  of  it  as  to 
necessary  for  present  purposes : 
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It  was  formerly  bounded  on  the  northwest- 
erly side  for  a  few  hundred  feet  on  its  South 
street  end  by  the  lands  of  the  Female  Semi- 
nary (owned  by  Miss  Dana),  and  In  the  rear 
of  the  seminary  lot  it  Is  bounded  on  that  side 
by  land  of  the  defendant  Lldgerwood.  On 
the  southwest  end  it  Is  bounded  by  lands  of 
Mr.  Foote.  On  the  southeast  side  by  ether 
parties.  Its  only  connection  with  any  high- 
way is  its  Junction  with  South  street  In  the 
year  1897  the  Headleys  caused  about  two- 
thirds  of  this  strip  next  to  South  street  to  b« 


laid  out  and  plotted  on  a  map  Into  building 
sites ;  and,  with  a  view  of  their  sale,  caused 
a  road  to  be  laid  out  on  the  map,  from  South 
street,  along  and  near  to  the  southeasterly  side 
of  the  tract,  but  not  touching  the  same,  and 
ending  at  the  l>ottom  of  a  steep  bluff  on  their 
own  land.  The  reason  for  their  stopping  at 
this  point  with  their  scheme  was  that  tbe  re- 
mainder of  the  land,  about  600  feet  in  length 
of  the  strip,  was  low  and  flat  and  unfit  Cor 
building  purposes,  except  perhaps  of  a  very 
Cheap  class  of  dwellings.  Over  the  part  of 
the  land  here  In  question  the  lots  were  laid 
out  about  167  feet  in  depth  and  76  feet  in 
front  At  the  time  of  the  malting  of  tbe  con- 
tract here  in  question  they  tiad  all  been  sold 
and  built  upon,  from  South  street  down  tbe 
new  street  except  10,  at  the  extreme  end.  Of 
these,  the  three  furthest  southwest  were,  by 
reason  of  the  configuration  of  the  land,  una- 
vailable and  unsalable  as  separate  lots.  Of 
those  that  liad  been  sold  and  conveyed  the 
one  farthest  from  South  street  was  owned, 
built  upon,  and  occupied  by  Mrs.  Romalne, 
whose  husband,  Wm.  J.  Romalne,  was  a  real 
estate  agent,  and  had  the  lots  In  bis  hands 
for  sale  on  behalf  of  the  Headleys,  who  lived 
in  a  suburb  of  Philadelphia.  The  Headleys 
had  blue  prints  of  their  map  made  and  circu- 
lated, for  use  in  selling,  but  they  had  never 
filed  it  in  any  public  ofllce.  This  bine-print 
map  did  not  Include  the  whole  tract,  but  only 
so  much  as  covered  tbe  road  and  lots  facing 
on  it  As  before  remarked,  the  road  (called 
"Headley  Road")  is  laid  out  wholly  on  the 
lands  of  the  Headleys.  It  kept  some  14  feet 
away  from  the  southeasterly  side  of  the 
tract,  and  ended,  so  to  speak,  in  the  midst  of 
It  The  Headleys  worked  and  graded  on  the 
ground  about  1,400  feet  in  length  of  this  road, 
stopping  at  the  top  of  the  bluff,  from  whence 
the  land  descended  rather  abruptly  and  ir- 
regularly to  the  low  land  t)efore  moitioned, 
leaving  about  250  feet  of  the  lowar  end  of  the 
paper  road  untouched  and  unaltered  and  cov- 
ered with  a  thick  growth  of  small  trees  and 
brush.  No  part  of  the  road  was  ever  accept- 
ed or  worked  by  the  municipal  authorities, 
and  it  was  never  used  by  the  public  l>eyond 
the  residence  of  Itlrs.  Romalne.  Ovee  that 
part  of  the  road  which  is  here  called  In  ques- 
tion there  was  growing  brush  and  small  sap- 
lings. The  Headleys,  in  making  conveyance 
of  lots,  mentioned  the  Headley  road,  and  In- 
serted, In  several  Instances,  a  limitation 
against  building  nearer  than  a  certain  number 
of  feet  from  the  side  of  the  road.  Theae  al- 
lusions to  the  road  will  be  referred  to  farther 
on.    No  mention  was  made  of  the  map. 

The  complainant,  in  the  latter  part  of  the 
year  1902,  opened  negotiations  with  Mr.  Ro- 
malne for  the  purchase  of  the  southwest  end 
of  the  whole  tract,  including  about  four  and 
one-half  of  the  most  southwesterly  of  the  lots 
laid  out  on  the  map,  of  which  about  7S  or 
100  feet  (defendant's  surveyor  says  84  feet) 
faced  on  the  road  as  acutally  worked  on  tbe 
ground.    The  negotiation  Inclnded  all  of  the 
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road  as  laid  out  on  the  map  wltbln  these 
lines.  Ibe  quantity  In  tbe  tract  so  negotiat- 
ed tor  was  five  ^cres,  and  Ita  northeasterly 
end  was  ronghly  marked  on  the  ground  by  a 
stake  set  up,  and  in  due  course  was  surreyed 
and  a  description  thereof  made.  The  begin- 
ning point  was  400  feet  southwest  from  Mrs. 
Romalne's  lot  This  lot  would  give  the  com- 
plainant a  large  building  site  on  compara- 
tively high  gronnd,  with  an  outlet  to  South 
street  over  Headley  road.  As  I  Interpret  the 
evidence,  the  parties  came  to  a  substantial 
agreement  on  the  21st  of  January,  1908. 
This  is  fixed  by  a  letter  from  Mr.  Romalne  to 
complainant  of  that  date.  But,  owing  to  tbe 
necessity  of  measurements  on  the  ground 
and  other  details,  the  agreement  (set  out  In 
full  in  the  bill)  was  not  finally  settled  and  ex- 
ecuted until  April  7th.  Judge  Vreeland,  who 
was  counsel  for  the  Headleys,  prepared  an 
agreement  In  March  and  sent  it  to  them,  and 
it  was  by  them  recast  and  executed  on  that 
day,  April  7th,  and  forwarded  to  Judge  Vree- 
land. This  sale  left  still  belonging  to  the 
Headleys  400  feet  of  frontage  on  Headley 
road,  or  a  little  over  5  lots,  76  feet  front  each, 
between  the  complainant's  lot  and  the  Ro- 
malne lot  Hence  the  contract  contained  a 
restriction  against  the  complainant  building 
on  his  lot  nearer  than  25  feet  to  the  north- 
easterly front  of  it  and  against  the  Headleys 
building  on  their  remaining  lots  nearer  than 
40  feet  to  the  Headley  road.  It  also  provided 
for  a  right  of  way  from  the  lot  to  be  conveyed 
to  Sooth  street  by  tbe  Headley  road,  which 
Is  described  by  metes  and  bounds.  It  also 
contained  tbe  following  significant  clause: 
"And  the  said  Wm.  T.  Headley  and  Helen  T. 
Headleyi  the  younger,  hereby  further  agree 
that  they  will  procure  the  execution  and  de- 
livery to  them  by  all  the  owners  abutting  on 
what  is  known  as  the  'Headley  Road'  of  a 
release  of  any  and  all  right  title  and  interest 
of  such  abutting  owners  (if  any)  of,  in  and  to 
any  right  of  way  or  easement  over  the  lot 
hereby  agreed  to  be  conveyed,  or  any  part 
thereof."  The  Headleys  anticipated  and  en- 
countered little  dlfdculty  In  procuring  these 
releasee,  because  the  parties  interested  would 
at  once  infer,  and  could  be  assured,  that  the 
complainant  purchased  for  the  purpose  of 
erecting  a  dwelling  for  himself,  which  wonld 
result  In  insuring  the  permanent  character 
of  tbe  neighborhood,  and  in  cutting  off  all 
danger  of  the  low,  flat  land  on  the  southwest 
end  of  the  tract  being  devoted  to  the  erec- 
tion of  cheap  cottages  for  laborers,  whose  ex- 
istence along  the  possible  extension  of  the 
Headley  road  would,  to  say  the  least  not 
increase  the  desirability  as  residences  of  the 
high-class  dwellings  already  erected  on  that 
road.  Such  a  use  of  that  low  land  was  con- 
templated by  the  elder  Mrs.  Headley,  and 
was  an  obstacle  in  the  way  of  her  Joining 
In  the  conveyance  to  tbe  complainant  and  this 
was  known  to  Mr.  J.  H.  Lldgerwood,  the 
brother  and  agent  of  tbe  defendant  W.  V.  V. 


Lldgerwood,  as  early  as  February  27,  190S, 
as  appears  by  his  letter  ot  that  date  to  bis 
brother,  the  defendant  who  was  a  resident 
of  London. 

In  the  meantime,  the  defendant  Lldger- 
wood, who,  as  we  have  seen,  owns  the  land  on 
the  northwest  side  of  the  Headley  tract 
commencing  in  the  rear  of  the  seminary  lot 
instructed  his  brother,  John  EL  Lldgerwood. 
a  New  York  business  man,  residing  in  Mor- 
ristown,  to  open  negotiations  for  the  purchase 
of  the  two  lots  (Nob.  10  and  11)  next  adjoin- 
ing Mrs.  Romalne's.  His  object  in  doing  this, 
as  declared  in  his  testimony  (taken  by  com- 
mission), and  explained  at  the  hearing  by  a 
map,  was  to  obtain  access  from  his  land  to 
South  street  by  way  of  the  Headley  road. 
Besides,  bis  land  immediately  adjoining 
those  two  lots  is  high,  and  would  make  a 
valuable  addition  to  them,  and  the  union  of 
bis  land  and  the  two  lots  would  greatly  in- 
crease the  value  of  each,  especially  the  high 
land  of  Lldgerwood,  which  is  small  in  ex- 
tent and  area  and  so  situate  as  to  be  of  little 
value  by  itself.  Mr.  John  H.  Lldgerwood 
employed  for  this  purpose  the  defendant 
Bdward  K.  Mills,  who  opened  negotiations  at 
once  with  Mr.  Romalne.  Throughout  their 
negotiations  they  used  a  blue-print  copy  of 
the  original  map,  and  also  a  vellum  copy  of 
it  produced  by  Mr.  Mills,  which  showed  a 
slight  variation  in  tbe  lines  of  the  lots  as 
laid  on  the  original  map,  which  had  to  be 
observed  in  locating  the  two  lots  for  which 
Mr.  Mills  was  negotiating.  The  only  ob- 
struction to  an  immediate  sale  to  Lldgerwood 
was  the  price  demanded  by  the  Headleys, 
viz.,  $9,000,  for  the  two  lots.  Mr.  Mills  of- 
fered $(3,000.  He  negotiated  entirely  in  his 
own  name.  The  first  interview  between  Mr. 
Mills  and  Mr.  Romalne,  the  date  of  which  is 
recollected  by  Mills,  was  on  tbe  2lBt  of  Feb- 
ruary, 1003.  On  that  occasion  Mills  swears 
he  first  heard  of  tbe  Stevens  purchase  ver- 
bally concluded  a  month  before.  He  then, 
as  he  says,  heard  from  Romalne  that  Judge 
Stevens  was  negotiating  for  a  lot  of  five 
acres  at  the  lower  end  of  the  property  at  a 
price  of  $6,000.  And  on  his  (Mills)  hinting 
that  he  thought  the  price  was  low  Romalne 
answered,  "Yes;  bnt  we  think  it  will  be  a 
good  thing;  it  will  establish  the  property," 
and  added  that  he  was  afraid  the  sale  would 
not  go  through,  because  the  elder  Mrs.  Head- 
ley  would  not  consent  to  such  a  low  price, 
because  she  thought  she  could  get  more  mon- 
ey by  selling  off  lots  to  different  purchasers, 
rather  than  the  whole  thing  in  a  lump. 
Here  we  have  the  exact  amount  of  land  pur- 
chased by  complainant  stated,  by  Romalne, 
and  we  also  have  the  origin  of  that  part  of 
the  letter  from  John  H.  to  the  defendant 
Lldgerwood,  dated  February  27,  1908,  in 
which  he  says.  "Old  Mrs.  Headley  refuses 
to  sign.  She  has  a  dower  right  She  refused 
to  sign  Vice  Ghancellor  Stevens  purchase 
which  was  the  last  lot  on  tbe  road.  $6,000, 
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and  the  swamp  lots,  becaiue  the  awamp 
lots  were  not  plotted  In  city  lots  and  sold 
for  $500  eacb."  And,  again,  on  March  Sd 
he  wrote  to  bla  brother:  "All  waiting  now 
on  Mrs.  Headley,  Sr.  She  refuses  to  make 
title  to  Chancellor  Stevens  who  has  bought 
120  foot  lots  and  some  swamp,  $6,000."  The 
mention  in  this  letter  that  Stevens  purchase 
included  "120  foot  lots,"  which  must  have 
meant  front  on  the  road.  Is  significant  when 
w«  consider  that  Mr.  lildgerwood  and  Mr. 
Mills,  from  whom  he  got  his  Information, 
probably  bad  in  mind  the  frontage  on  the 
road  as  worked  on  the  ground  which  we  have 
seen  did  not  extend  by  250  feet  to  the  end  of 
the  road  as  laid  out  on  the  map.  Indeed,  the 
defendant  Lldgerwood's  surveyor,  by  a  re- 
cent measurement,  makes  the  complainant's 
frontage  on  the  street  as  worked  on  the 
ground  to  be  only  84  feet  I  am  onable  to 
perceive  bow  this  idea  of  120  foot  lots  conld 
have  been  obtained  by  Mills,  unless  he  either 
went  on  the  ground  and  made  a  measurement 
and  personal  inspection  or  that  Romalne 
pointed  out  to  Mm  on  the  map  the  place  to 
which  the  complainant's  land  would  extend, 
and  this  was  easily  done  by  showing  on  the 
map  where  complainant's  land  would  com- 
mence, namely,  as  stated  In  the  agreement, 
"400  feet  southwest  of  Mrs.  Bomalne's  lot" 
The  Inference  which  I  draw  from  the 
whole  evidence,  up  to  this  time,  February 
21,  1903,  including  that  of  Mr.  Mills,  Is  that 
on  that  day  Mills  was  informed  by  Bo- 
uiaine  of  the  verbal  agreement  of  purchase 
be  had  a  month  previously  concluded  be- 
tween the  Headleys  and  complainant  and 
that  the  only  obstacle  to  its  complete  ex- 
ecution was  the  objection  of  the  widow 
to  Join  In  the  deed,  and  that  Mr.  Mills  was 
then  Informed  with  approximate  accuracy 
of  the  extent  on  the  ground  of  the  com- 
plainant's purchase.  The  parties  (Romalne 
and  Mills)  proceeded  with  their  negotiations, 
being  divided  only  as  to  price.  On  or  be- 
fore the  20th  of  March  Mills  procured  from 
Romalne  a  verbal  option  on  his  proposed 
purchase  at  $9,000.  On  that  day  (so  bis 
diary  shows)  be  examined  the  records  for 
conveyances  and  for  building  restrictions 
and  the  like,  and  there  found  the  restrictions 
and  references  to  Headley  road  previously 
mentioned;  and  at  once  told  Mr.  J.  H.  Lldger- 
wood  that,  if  he  took  title  to  the  lots,  he 
must  come  under  a  restriction  not  to  put 
a  building  on  the  lots  nearer  than  40  feet 
to  Headley  road.  Nothing  was  at  any  time 
said  between  Mills  and  Romalne  on  the  sub- 
ject of  restrictions,  or  rights  of  way,  or 
the  like.  They  finally,  on  the  4th  of  April, 
agreed  on  $8,S0O,  and  proceeded  together  to 
the  oflSce  of  Judge  Vreeland,  who  was  coun- 
sel for  the  Headleys,  to  arrange  for  the  car- 
rying out  of  tbeir  contract.  It  must  be 
borne  in  mind  here  that  Judge  Vreeland  had 
recently  drafted  and  forwarded  to  the  Head- 
leys  for  approval  and  execution  the  contract 
between  the  Headleys  and  the  complainant 


The  result  of  the  conference  was  that  it  was 
concluded  that  there  was  no  occasion  (or  a 
written  contract,  but  that  he  (Vreeland) 
would  prepare  and  forward  promptly  to  the 
Headleys  the  deed  for  execntion.  It  Is 
plain  from  the  contemporaneous  letters  fMm 
John  H.  Lldgerwood  to  his  brother,  the  de- 
fendant tliat  he  was  in  doubt  whether  the 
elder  Mrs.  Headley  would  unite  In  tbeir 
deed.  On  that  date,  April  4th,  Mills  pre- 
pared a  receipt,  to  be  signed  by  Miss  Head- 
ley,  as  follows:  "April  4,  1903.  Received 
from  Edward  K.  Mills,  a  certified  che<^  for 
five  hundred  dollars  being  part  payment  of 
the  purchase  price  of  eight  thousand  five 
hundred  dollars  for  lots  10  and  11  of  tlte 
Headley  tract  (being  ISO  feet'  on  Headley 
road  next  to  W.  J.  Romalnes  lot)  which 
the  said  Edward  K.  Mills  has  agreed  tn 
purchase  at  the  price  above  named  ($8,500) 
and  Helen  T.  Headley  to  sell.  [Signed] 
Helen  T.  Headley,  Jr."  I  can  only  infer 
from  the  omission  of  the  name  Wm.  T. 
Headley,  as  a  vendor  in  this  short  contract 
that  Mr.  Mills  was  In  haste  about  getting  a 
binding  contract,  and  was  unwilling  to  wait 
to  get  the  signature  of  Wm.  T.  Headley, 
whose  business  appears  to  have  called  him 
away  from  home  at  times.  Be  that  as  it 
may,  the  check  and  receipt  were  forwarded  to 
Miss  Headley  and  returned  promptly,  duly 
signed  by  her,  and  the  check  was  indorsed 
by  her  and  her  brother,  Wm.  T.  I  recollect 
no  evidence  as  to  the  exact  date  when  this 
receipt  was  signed  by  Miss  Headley.  April 
4th  was  Saturday.  The  complainant's  con- 
tract is  dated  on  Monday,  the  6th,  and  was 
acknowledged  by  the  two  Headleys,  brother 
and  sister,  in  Philadelphia  on  the  7th,  so 
that  so  far  as  the  execution  of  a  binding  con- 
tract goes  I  conclude  that  the  parties  stand 
on  an  equal  footing  as  to  time. 

Much  testimony  was  given  as  to  what  oc- 
curred in  the  way  of  conversation  in  Judge 
Vreeland's  oflSce  on  the  4th  of  April,  and 
it  is  somewhat  conflicting.  It  is  conceded 
that  one  or  more  copies  of  the  blue-print 
map  were  on  Judge  Vreeland's  table.  Judge 
Vreeland  and  Mr.  Romalne  both  testified 
that  Romalne  then  and  there  pointed  out  on 
the  map  to  Mr.  Mills  In  a  general  way  bow 
far  to  the  northeast  the  complainant's  pur- 
chase extended.  Mr.  Mills  is  emphatic  and 
positive  In  denying  this  testimony.  Each 
of  these  witnesses  is  entitled  to  complete 
credit  Judge  Vreeland  and  Mr.  Mills  are 
known  to  me  personally  to  be  so  entitled 
to  it  It  Is  my  duty  to  reconcile  the  evi- 
dence, if  I  can.  I  think  the  probability  Is 
that  what  was  said  and.  done  In  that  respect 
made  so  little  impression  on  Mr.  Mill's  mhid 
that  it  has  escaped  his  memory,  and  for  tbe 
simple  reason  that  he  was  not  Interested 
either  personally  or  on  account  of  his  client 
Lldgerwood  In  the  precise  point  or  limit  on 
the  northeast  of  the  complainant's  purchase. 
The  evidence  of  the  defendant  Lldgerwood, 
which  was  taken  by  commission,  tn  connac- 
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tlon  with  the  letters  written  to  him  by  bla 
brotber,  sbow  that  what  he  had  In  mind 
mainly  was  access  from  his  large  tract  of 
land  to  Sonth  street  over  the  Headley  road, 
and  that  he  had  little  or  no  Interest  In  the 
extension  of  that  road  npon  the  Headley 
land  to  the  southwest  of  the  two  lota  he  was 
trying  to  purchase.  I  feel  constrained  then 
to  bold  that  Mills,  before  be  paid  his  money 
on  April  4th,  had  direct  notice  and  knowl- 
edge that  complainant  bad  bargained  for 
a  part  of  the  whole  tract  which  Included 
a  part  of  the  road  In  question  and  approxi- 
mately of  Its  extent,  and  that  he  was  there- 
by put  upon  Inquiry  as  to  the  precise  extent 
of  that  purchase,  if  it  was  of  any  conse- 
quence to  bis  client,  but  I  believe  that  the 
precise  extent  was  pointed  out  to  him  on 
the  map. 

But  It  may  be  argued  that  the  fact  that 
defendant  Lidgerwood,  through  bis  agent 
and  counsel,  is  chargeable  with  notice  that 
complainant's  purchase  included  a  portion 
of  the  southwest  end  of  the  road  as  laid  out, 
and  the  lots  facing  thereon,  did  not  neces- 
sarily indicate  that  he  intended  to  close  the 
southwest  end  of  that  road,  even  if  he  had 
a  right  to  do  so.  Let  us  consider  this  sug- 
gestion. The  width  of  the  whole  tract  is 
about  225  feet.  I  believe  the  lines  are  not 
precisely  parallel.  This  width  was  divided 
where  these  lots  in  question  were  laid  out 
into  167  feet,  more  or  less,  for  the  depth  of 
a  lot,  46  feet,  more  or  less,  for  the  width  of 
the  street,  and  14  feet  for  a  strip  of  land 
between  tiie  road  and  the  southeasterly  side 
line.  Now,  it  seems  to  me  the  question  at 
once  suggests  itself,  would  the  complainant 
contemplate  or  entertain  the  idea  for  a 
moment  of  building  a  dwelling  on  the  com- 
paratively small  piece  of  high  ground  on  the 
northeast  end  of  a  tract  225  feet  wide  and 
nearly  1,000  feet  deep,  with  a  public  road 
In  existence  45  feet  wide  passing  near  to 
his  bouse  and  ending  in  his  ground  in  the 
rear  thereof?  It  seems  to  me  that  the  ques- 
tion answers  itself. 

But  to  return  to  the  subsequent  events. 
Judge  Vreeland  shortly  after  April  4th  pre- 
pared the  two  deeds  for  execution  nnd  sent 
them  in  one  envelope  to  Philadelphia.  I  in- 
fer the  dates  were  left  blank.  It  was  in  that 
to  complainant  The  original  deed  to  the 
defendant  Mills  was  not  produced.  That  Is 
dated  the  16th  of  April,  and  executed  and 
acknowledged  on  that  day  by  the  elder  Mrs. 
Headley  and  by  the  brother  and  sister 
Headleys,  and  the  wife  of  the  brother.  It 
was  promptly  returned  to  Judge  Vreeland. 
The  deed  to  the  complainant,  with  the  date 
in  a  different  handwriting,  is  dated  the  29th 
of  April,  and  was  executed  by  Wm.  T. 
Headley  and  wife  on  that  date  and  re- 
turned to  Judge  Vreeland  unexecuted  by  the 
other  Headleys.  Undoubtedly  the  brother 
and  sister  encountered  difficulty  in  Inducing 
their  mother  to  sign  it     She  did  Anally 


unite  with  ber  daughter  In  executing  It  be- 
fore Judge  Vreeland  in  Morrlstown  on  the 
16th  of  May.  In  the  meantime,  the  deed  to 
Mills  had  remained  in  Judge  Vreeland's 
hands  undelivered.  The  parties  are  not 
agreed  as  to  the  cause  of  delay  in  Its  de- 
livery. Mr.  Vreeland  and  Mr.  Bomaine  and 
Wm.  T.  Headley  understood  that  Mills  was 
unwilling  to  accept  his  deed  and  pay  for  it 
until  after  Mrs.  Headley  had  Joined  In  exe- 
cuting the  deed  to  the  complainant  Mr. 
Headley  is  very  emphatic  on  this  subject 
They  seemed  to  have  understood  that  Mills 
did  not  wish  to  carry  out  the  contract  unless 
the  danger  of  the  low  lands  being  devoted  to 
laborers'  cottages  was  substantially  removed 
by  the  sale  to  complainant  On  the  other 
band,  Mr.  Mills  understood  that  the  delay 
was  for  the  benefit  and  accommodation  of  the 
Headleys,  In  order  to  enable  them  to  con- 
strain their  mother  to  Join  in  the  deed  to 
complainant,  and  in  this  he  is  supported  by 
letters  written  about  that  time  by  Mr.  John 
H.  Lidgerwood  to  bis  brother  in  London.  I 
deem  it  of  little  importance  to  determine  this 
question,  since  the  fact  was  that  the  delivery 
of  the  deed  to  Mills  was  delayed  until  that 
to  complainant  was  executed,  and  as  soon 
as  the  complainant's  deed  was  executed,  to 
wit,  on  the  16th  of  May,  Mr.  Mills  was  noti- 
fied of  its  execution,  and  immediately  called 
on  Judge  Vreeland,  paid  the  balance  of  bis 
purchase  money,  took  bis  deed  and  had  It 
recorded,  and  promptly  executed  a  deed  from 
himself  to  Wm.  V.  V.  Lidgerwood. 

At  the  date  of  the  delivery,  so  far  as  ap- 
pears, nothing  was  said  l>etween  Judge  Vree- 
land and  Mr.  Mills  as  to  this  right  of  way; 
and  this  seems  somewhat  strange,  because 
Judge  Vreeland  was  well  aware  of  the  clause 
In  complainant's  contract  requiring  releases 
from  each  of  the  other  property  owners  on  the 
street,  and  those  releases  had  been  prepared 
by  bim  or  by  one  of  bis  firm,  and  work  was 
being  done  industriously  in  procuring  the 
signatures  of  the  various  releasors,  the  ac- 
complishment of  which  was  delayed  by  rea- 
son of  the  absence  out  of  the  country  of 
some  of  the  parties..  Judge  Vreeland  ex- 
plains this  apparent  oversight  on  bis  part  by 
saying  that  he  supposed  that  It  was  all 
understood  by  Mr.  Mills,  as  I  am  satisfied  It 
was,  and  sthat  no  release  from  bim  was 
necessary,  but  being  reminded  by  complain- 
ant of  the  strict  terms  of  the  complainant's 
contract,  he,  within  two  or  three  days,  pre- 
pared a  release  to  be  executed  by  Mr.  Mills 
and  asked  bim  to  execute  it  This  Mr. 
Mills  expressed  himself  as  being  personally 
entirely  willing  to  do,  but  that  he  had  al- 
ready conveyed  the  property  to  Mr.  Lidger- 
wood, for  whom  he  was  acting  as  agent  in 
the  matter,  and  offered  to  forward  a  release 
to  Mr.  Lidgerwood  to  be  executed  by  bim. 
Such  a  release  was  prepared  and  either 
revised  or  redrawn  by  Mr.  Mills  and  for- 
warded to  Mr.  Lidgerwood,  who  declined  to 
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sign  it.  Hence  tlils  suit.  Upon  tl>i8  part  of 
the  case  I  am  of  the  opinion  that  complain- 
ant's equity  Is  superior  to  that  of  defendant. 

liet  ns  now  inquire  into  the  validity  of  the 
defendant's  claim  as  evidenced  by  the  various 
deeds,  including  that  to  Mills,  upon  which 
be  relies.  Since  the  proof  Is  clear  that  no 
map  of  this  property  showing  the  road  has 
ever  been  filed  In  any  public  place,  and  as 
that  part  of  the  road  which  is  here  in  dispute 
or  any  part  of  it  has  never  been  used  by  the 
public  or  worked  or  accepted  by  it,  it  follows 
by  the  clear-settled  rules  of  law  tliat  any 
right  which  the  defendant  L4dgerwood  has 
in  tliat  part  of  the  road  here  in  question  can 
be  no  more  than  thit  of  a  private  right  of 
way  appurtenant  to  the  lots  conveyed  to  him. 
I  deem  it  unnecessary  to  cite  authorities  to 
sustain  this  plain  proposition.  Now  the 
familiar  rule  is  that  easements  of  a  private 
way  lie  In  grant,  and  are  not  the  subject  of 
possession;  hence  they  must  be  created  by  a 
written  grant  or  its  equivalent  This  may  be 
by  express  grant,  or  by  implication,  as  in  the 
case  of  a  way  of  necessity,  or  by  long  ad- 
verse user,  which,  for  the  sake  of  consistency, 
was  always  supposed  to  arise  out  of  a  lost 
grant,  or  a  right  of  way  may  l>e  created,  so  to 
speak,  in  equity,  by  an  estoppel,  as  vrbere  a 
party  so  acts  as  to  lead  another  to  believe 
that  a  right  of  way  does  exist,  and  that  party 
has  so  far  acted  upon  it  as  to  render  it  in- 
equitable for  the  other  to  deny  that  the  right 
of  way  exists. 

One  quality  of  a  private  right  of  way  is 
that  it  must  be  from  somewhere  to  some- 
where. Thus,  by  the  ancient  rules  of  plead- 
ing in  pleading  a  private  right  of  way,  the 
pleader  should  state  the  terminus  a  quo  et  ad 
quem  of  the  way.  Gale  on  Basements,  p. 
410.  It  must  lead  from  some  place  to  some 
place.  Chief  Baron  Comyn  (volume  8,  p.  56, 
tit  "Chimin")  says:  "A  private  way  Is  such 
as  goies  to  a  church,  house,  vlll,  or  close  and 
is  not  common  for  all  the  king's  subjects.  So 
it  may  be  from  a  meadow  or  close  to  a  street 
or  to  a  highway.  So  it  may  be  from  one  part 
of  a  close  across  the  ground  of  another  to  an- 
other part  of  the  same  land  (close).  But  a 
man  cannot  have  a  way  from  one  part  of 
the  land  of  another  to  'another  part"  And 
the  same  learned  author  (Comyn,  Dig.  vol. 
1,  p.  284,  tit  "Proceeding  in  an  Action  for  a 
Disturbance")  says:  "The  declaration  ought 
to  show  the  certainty  of  the  thing  in  which 
the  disturbance  Is  alleged,  as  in  an  action 
upon  the  case  for  stopping  his  way.  It  ought 
to  allege  the  terminus  ad  quem  the  way  goes, 
and  likewise  the  terminus  a  quo,  so  if  the 
plaintur  prescribe  for  a  way  to  such  a  close 
be  must  show  a  title  to  the  close,  otherwise 
if  the  way  claimed  be  to  a  high  street,  or  to 
a  common  field."  And  be  refers  in  supiwrt 
to  the  case  of  Parker  v.  Newsham,  Latch's 
Rep.  160,  the  translation  of  which  Is  as 
follows:  "In  an  action  on  the  case  for  stop- 
ping a  way  which  the  plaintiff  had  from  a 
certain  place  across  B  acre  where  the  nui- 


sance was,  to  a  certain  field.  That  is  good, 
without  showing  what  interest  he  bad  in 
the  field;  because  it  shall  be  presumed  it 
was  a  common  field.  Otherwise  if  it  had 
been  to  such  a  dose.  There  he  most  show 
what  interest  he  had  in  the  close."  Comyn 
also  cites  Alban  v.  Brounsall,  Yelverton's 
Rep.  163 ;  8.  c.,  1  Bronnwell,  215— which  was 
an  action  of  trespass  and  a  plea  of  a  right  of 
way  by  prescription,  and  at  page  164  we  find 
this  "the  prescription  is  not  good  because 
It  is  not  shown  a  quo  loco  ad  qoem  locum 
the  passage  or  way  is." 

It  may  l>e  assumed  that  in  these  two  cases 
the  easement  was  baaed  on  either  Implied 
grant  or  long  adverse  user,  eqpedally  la  it 
probable  In  the  case  reported  by  Latch,  which 
holds  that  the  party  must  show  some  right  or 
interest  at  each  end  of  the  way.  It  may  be 
conceded  that  a  right  of  way  ending  in  pri- 
vate grounds  may  be  created  by  express 
grant,  where  the  grantee  has  no  interest  in 
those  private  grounds.  Bat  the  necessity 
for  a  legal  interest  on  the  pert  of  the  per- 
son claiming  the  right  in  each  end  of  the 
way  as  claimed,  except  where  it  la  a  public 
place  or  highway,  is,  as  I  understand  the 
law,  a  necessary  ingredient  in  the  element 
of  adverse  user  or  mere  implication  in  such 
cases.  This  principle  was  in  substance  acted 
upon,  as  to  public  rights  of  way,  in  the  very 
recent  case  of  the  Attorney  General  t.  An- 
trebus,  L.  R.  Ch.  Div.  1905,  vol.  2,  p.  188. 
There  the  Attorney  General  of  England  at- 
tempted to  prevent  the  indosure  by  the 
owner  of  the  fee  of  the  famous  Stonehengp. 
on  the  ground  that  the  public  had  enjoyed 
free  access  to  it  from  time  immemorial.  But 
it  was  held  that  the  public  bad  no  right  in 
that  great  cariosity,  and  that  the  mere 
visiting  of  it  for  curiosity  by  numerons 
people,  using,  however,  a  definite  route,  must 
be  presumed  to  have  been  with  the  permlsBloo 
of  the  owner.  The  court  held  that  there  was 
no  such  thing  known  to  our  law  as  a  subject- 
matter  of  a  grant  or  prescription  as  a  Jus 
spatiandi  or  manendi. 

Let  us  see  what  language  is  found  In  any 
of  the  deeds  executed  by  the  Headleya  The 
first  is  Headley  to  Willis,  dated  October  30. 
1897,  and  conveys  land  fronting  on  South 
street  and  abutting  on  one  side  "in  the  middle 
of  a  new  road  fifty  feet  in  width."  And  then 
follows  this  clause:  "It  is  understood  and 
agreed  [the  Headleys  and  Mrs.  Willis]  that 
the  fifty  foot  road  referred  to  in  the  above 
description  Is  to  be  and  remain  open  as  a 
road  forever  hereafter  for  the  benefit  of  all 
parties  interested."  Next  is  a  conveyance 
dated  April  1,  1898,  from  the  Headleys  to 
Miss  Dana.  The  lot  thereby  conveyed  fronts 
on  South  street  and  runs  the  depth  of  the 
Dana  lot,  and  mentions  a  stake  at  an  angle 
in  the  northwesterly  line  of  the  "new  road 
laid  out  across  the  whole  tract  called  'Head- 
ley  Road,'  "  and  further  contains  a  clause  as 
follows:  "The  said  Headley  road  to  remain 
open  and  to  be  used  as  a  public  road  by  all 
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fiersoDB  desiring  to  nse  the  same."  The  next 
1b  a  deed  from  tiie  Headleys  to  Mary  O. 
March,  dated  November  10,  18d8.  The  de- 
scription In  that  conveyance  refers  to  a  new 
street  "known  as  'Headley  Road'  laid  ont 
across  the  whole  tract  •  •  •  The  Head- 
leys  especially  covenant  on  behalf  of  them- 
selves, and  their  heirs  and  assigns  not  to 
«rect  or  permit  to  be  erected  on  the  property 
now  owned  by  them  adjoining  the  March  lot 
to  the  Bonthwest  and  within  800  feet  of  the 
property  conveyed,  any  house  that  shall  cost 
less  than  $S000  each  or  that  will  be  nearer 
than  40  feet  to  the  street  line."  It  also  con- 
tains a  restriction  against  building  within 
40  feet  of  the  street  line  by  Mrs.  March.  The 
next  deed  Is  to  Mrs.  Bomalne,  dated  March 
15,  180&,  and  contained  a  like  covenant  to 
that  of  Mrs.  March  as  to  building  within  40 
feet  of  the  street  line,  and  a  covenant  on  the 
part  of  the  Headleys  not  to  build  within  40 
feet  of  the  line  of  the  street  for  a  space  500 
feet  west  of  her  line.  The  next  Is  a  deed 
to  Walsh,  dated  February  27,  1899.  This  re- 
fers to  the  Headley  road  as  laid  out  across 
the  whole  tract  and  conveys  half  the  road 
in  front  of  the  land  conveyed. 

With  regard  to  these  two  covenants  In 
favor  of  Mrs.  March  and  Mrs.  Bomalne,  it  Is 
enough  to  say  that  they  were  covenants  In 
favor  of  the  two  lots  conveyed  to  those  ladles, 
respectively,  and  cannot  by  any  proper  con- 
struction be  extended  to  any  subsequent  pur- 
chasers. With  regard  to  the  declaration  or 
agreement  In  the  deed  to  Mrs.  Willis,  it  covers 
only  the  road  which  adjoined  Mrs.  WllUs' 
land.  With  regard  to  the  conveyances  In 
which  reference  Is  made  to  a  road  laid  out 
across  the  whole  tract,  it  is  quite  plain  that 
the  draftsman  of  those  deeds  had  before  him 
the  Howell  map,  which,  as  we  have  seen,  in- 
cludes only  a  part  of  the  whole  tract  The 
declaration  "said  Headley  road  to  remain 
open  and  to  be  used  as  a  public  road  by  all 
persons  desiring  to  use  the  same"  can  operate 
only  In  two  ways:  First,  as  a  private  cove- 
nant with  the  several  grantees,  in  which  no 
other  person  has  any  Interest  as  an  Individ- 
ual; and,  second,  as  a  dedication  to  the  pub- 
lic. In  neither  aspect  can  Mr.  Lidgerwood 
take  advantage  ot  it,  since  the  public  have 
never  accepted  the  dedication..  But  these 
several  mentions  of  the  Headley  road — the 
map  was  never  mentioned  in  any  of  the  deeds 
— were  undoubtedly  the  moving  causes  of 
the  complainant,  out  of  abundant  caution, 
making  it  a  condition  that  he  should  have  a 
release  from  these  parties  before  he  accepted 
bis  conveyance. 

We  come  now  to  the  deed  to  Mills.  The 
description  of  the  land  conveyed  found  in  that 
deed  refers  to  the  Headley  road,  but  nowhere 
to  any  map.  Then  is  found  this  clause: 
"The  parties  hereto  hereby  agree  that  no 
dwelling  house  or  other  building  shall  be 
erected-  on  the  lot  above  described  or  on  the 
remaining  land  of  the  parties  of  the  first  part, 
nearer   than   40   feet  to   the  northwesterly 


Bide  line  of  Headley  road  aforesaid."  This 
clause  was  inserted  in  fulfillment  of  the 
clause  on  the  subject  found  in  complainant's 
contract  of  April  6,  1903,  as  above  quoted, 
and  the  deed  to  complainailt  subsequently  ex- 
ecuted in  pursuance  of  it,  which  provided 
that  such  erection  shall  not  be  made  on  the 
lands  of  the  Headleys.  It  must  be  confessed 
that  taken  literally  it  restricts  the  building 
of  a  house  within  40  feet  of  the  line  of  the 
Headley  road  on  a  part  of  the  property 
covered  by  complainant's  contract,  if  the 
Headleys  were  the  owners  of  it  at  the  time 
that  the  deed  to  Mills  was  delivered.  Good 
conveyancing  required  that  the  lands  under 
contract  to  the  complainant  should  have 
been  expressly  excepted  In  that  deed.  Mr. 
Headley  swears  that  he  executed  the  deed 
intelligently,  because  he  understood  that  the 
deed  to  the  complainant  was  to  be  delivered 
prior  to  the  deed  to  Mills.  Judge  Vreeland 
swears  that  he  did  not  limit  the  scope  of  that 
covenant  by  taking  back  from  Mr.  Mills  a 
contemporaneous  declaration  in  writing  to 
that  effect  because  he  thought  it  was  thor- 
oughly understood  by  Mills,  and  I  am  of  the 
opinion  that  he  was  Justified  in  so  supposing. 
But  the  precise  effect  of  the  deed  In  restrict- 
ing the  complainant's  right  to  build  is  not 
Involved  In  this  suit,  since  It  is  not  within 
the  issue,  which,  as  I  read  the  pleadings,  is 
confined  entirely  to  a  right  of  way,  hence  I 
shall  express  no  opinion  upon  it  I  can  find 
no  language  In  Mr.  Mills'  deed  which  gives 
by  implication  any  right  of  way  over  that 
part  of  the  Headley  road  which  is  included 
in  complainant's  purchase.  The  only  im- 
plication which  can  Justly  be  raised  there- 
from is  a  right  of  way  over  Headley  road 
to  South  street 

The  right  to  drive  or  walk  over  the  lower 
end  of  the  road  across  the  line  of  complain- 
ant's purchase  is  neither  necessary  or  con- 
venient for  the  beneficial  enjoyment  of  the 
lands  conveyed  to  him.  Further,  it  Will  be 
observed  that,  unlike  the  deeds  to  Miss  Dana, 
Mrs.  March,  and  Mrs,  Bomalne,  the  deed 
to  Mills  contains  no  language  by  which  the 
extent  6f  the  road  to  the  southwest  can  be 
determined.  As  in  the  other  cases,  there  Is 
no  mention  of  a  map. 

But  say  counsel  for  Lidgerwood:  The 
Headleys  spoke  of  the  road  and  a  map  was 
used.  The  road  was  visible  on  the  ground 
for  at  least  85  feet  within  the  limits  of  com- 
plainant's purchase,  and  on  the  map  for  over 
300  feet,  and  they  claim  that  the  Headleys 
are  now  estopped  in  equity,  and  so  is  the  com- 
plainant as  their  grantee,  from  setting  up 
that  the  road  does  not  exist  It  is  of  the  es- 
sence of  equitable  estoppel  that  the  party  set- 
ting it  up  must  have  so  far  acted  upon  it  as 
tliat  It  would  work  injustice  to  him  to  per- 
mit the  other  party  to  retract  his  position. 
Now,  I  am  unable  to  see  bow  Lidgerwood  will 
be  Injured  in  the  least  by  the  closing  of  this 
road,  as  proposed  by  the  complainant  The 
case  is  not  only  bare  of  any  proof  that  he 
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bought  with  a  view  of  making  any  use  of  or 
deriving  any  benefit  from  the  existence  of  the 
road  at  the  point  In  question  or  that  be  can 
possibly  derive  any  benefit  therefrom,  but, 
on  the  contrary,' it  abundantly  appears  that 
the  sole  use  that  he  expected  to  make  of  the 
road  was  to  bare  access  over  It  to  South  street 
I  have  said  that  the  object  of  an  estoppel  is 
to  promote  justice.  To  set  it  up  and  enforce 
it  in  this  Instance  would,  In  my  judgment, 
work  a,  gross  Injustice  on  the  Headleys  and 
the  complainant,  since  it  would  simply  give 
to  Mr.  Udgerwood  a  right  to  injure  them 
without  benefiting  himself  or  his  land,  except 
in  so  far  as  it  gave  him  power  to  compel  the 
parties  to  buy  him  off.  The  result  Is  that 
complainant  had  an  oral  contract  for  the  pur- 
chase of  bis  premises  as  early  as  the  21st  of 
January,  1903,  which  as  against  third  parties 
with  notice  of  It  was  binding  and  valid ;  that 
it  was  crystallzed  by  a  written  agreement, 
complete  in  all  its  parts,  executed  on  the  7th 
of  April,  1903;  that  Lidgerwoods'  agreement 
was  perfected  as  a  verbal  agreement  on  the 
4tb  of  April,  and  crystallzed  into  what  may 
be  deemed  a  valid  and  binding  agreement 
on  the  same  day  as  the  complainant's;  that 
Lidgerwoods'  agent.  Mills,  had  complete  no- 
tice of  complainant's  agreement  before  he 
paid  any  money,  and  that  a  deed  to  complain- 
ant bad  been  executed  to  his  knowledge  be- 
fore he  accepted  bis  title  and  paid  his  money, 
and  that  therefore  the  complainant  is  first  in 
time  and  is  entitled  to  priority  In  equity. 

Second.  X  find  that  the  deed  to  Mills  does 
not,  either  expressly  or  by  implication,  con- 
vey any  right  to  him  in  the  Headley  road 
over  the  parts  here  covered  by  complainant's 
contract,  and  that  the  case  not  only  does  not 
warrant,  but  forbids,  the  raising  of  any  es- 
toppel in  favor  of  giving  Mr.  Lldgerwood  any 
right  in  the  premises.  For  these  reasons, 
briefly  stated  orally  at  the  hearing,  and  with- 
out commenting  upon  or  very  carefully  ez- 
aminihg  the  cases  cited  by  the  counsel  for 
defendant,  I  advised  the  decree  now  under 
appeal. 

I  have  now  examined  the  authorities  cited 
by  counsel  for  Mr.  Lldgerwood,  and  find  in 
them  nothing  to  conflict  with  that  result,  ex- 
cept one  or  two  cases  in  Massachusetts.  The 
judges  of  tbat  state.  In  ascertaining  the 
rights  of  parties  arising  under  circumstances 
more  or  less  similar  to  the  present,  early 
adopted  the  judge-made  doctrine  that  the 
mention  in  tbe  description  of  land  in  a  con- 
veyance of  a  street  or  road  adjoining  the 
same  amounted  by  Implication  to  a  positive 
and  solemn  covenant,  with  all  Its  characteris- 
tics, and  results  on  tbe  part  of  the  grantor  that 
such  a  street  did  exist,  and  they  applied  tbat 
doctrine  so  far  in  one  or  two  Instances  as  to 
give  the  grantee  an  absolute  right  of  way 
over  the  whole  length  and  breadth  of  the 
street,  whether  such  right  was  of  the  least 
benefit  to  him  or  not  I  have  always  conceiv- 
ed that  the  right  in  such  a  case  was  to  be 
derived  either  from  an  Implied  grant  of  a 


right  of  way  to  the  nearest  pabllc  highway, 
as  in  tbe  nature  of  a  right  of  way  by  neces- 
sity, or  from  an  estoppel,  which  prevents  the 
grantor  from  denying  the  existence  of  tbe 
road,  where  and  so  far  as  the  doing  so  would 
injure  tbe  grantee,  or  that  if  a  covenant  wu 
to  be  presumed,  it  was  to  be  confined  in  Its 
operation  and  effect  witbin  sacb  limits  as  tbe 
presumed  Intention  of  the  parties  and  the 
very  right  and  justice  of  the  case  required. 
The  indisposition  of  our  courts  to  presume 
a  covenant  in  tbe  strict  sense  of  tliat  word  in 
such  cases  is  manifested  by  tbe  case  of  Hop- 
kinson  v.  McKnIgbt,  31  N.  J.  Law.  ^2. 

Let  ns  look  at  some  of  the  cases  in  our 
own  Reports  relied  upon  by  defendant  I 
pass  over  those  which  deal  with  the  suffi- 
ciency of  certain  acts  to  affect  a  dedicatlcm 
to  tbe  public,  since  they  have  little  or  no 
application  here.  '  In  Dill  v.  Board  of  Eklnca- 
tion,  47  N.  J.  Eq.  421,  20  Atl.  739,  10  li.  B. 
A.  276  (where  most  of  the  cases  np  to  that 
date,  1889,  are  collected),  the  claim  was 
one  for  light  and  air  over  a  lane  immedi- 
ately adjoining  the  lands  of  the  complainant 
so  that  there  was  no  question  as  to  the  ri^t 
of  way  in  that  lane  at  any  point  beyond 
Its  contact  with  complainant's  land,  and 
could  be,  therefore,  no  question  as  to  a  right 
of  way  in  a  cul-de-sac  at  a  distance  from 
complainant's  lot  In  fact  there  was  no 
cul-de-sac,  but  the  lane  in  question  was  part 
of  a  network  of  streets ;  all  opening  directly 
or  Indirectly  upon  recognized  public  higti- 
ways.  So  with  the  case  of  White  ▼.  Tide 
Water  Oil  Co..  60  N.  J.  Eq.  1,  25  Atl.  186. 
That  was  the  case  of  an  elaborate  network 
of  streets  laid  out  on  the  official  map  of 
the  city  and  connecting  with  public  blgli- 
ways,  so  that  tbe  element  of  cnl-de-sac  did 
not  exist  Just  here  I  will  refer  to  tbe  care- 
ful language  of  Chancellor  Zabriskle,  In  At- 
torney General  v.  Railroad,  19  N.  J.  Eq. 
386,  where,  at  page  394,  in  speaking  of 
i  tbe  effect  upoa  the  right  of  tbe  individual 
abutters  of  tbe  lawful  vacation  of  a  street 
once  dedicated  and  accepted  by  tbe  pobllc, 
be  says:  "The  purchaser  of  a  lot  apon  a 
street  so  dedicated  acquires  a  perpetual,  in- 
defeasible right  of  access  to  bis  lot  over  the 
same,  or  at  least  over  so  much  as  leads  from 
his  lot  to  the  next  adjoining  public  street 
on  each  side,  whether  the  same  be  accepted 
and  adopted  by  tbe  public  as  a  highway  or 
not,  and  retains  it  if,  after  acceptance,  the 
same  be  abandoned  by  the  public  as  a  public 
highway."  I  conceive  this  to  be  an  accurate 
statement  of  the  law,  and  it  fully  recog- 
nizes tbe  doctrine  laid  down  by  Baron  Com- 
yn,  above  stated,  namely,  that  each  end  of  a 
private  way  must  either  be  some  public  place 
or  some  private  place  where  the  occupant 
has  some  right  to  go.  To  the  same  effect 
as  Chancellor  Zabriskle's  statement  is  the 
well-considered  opinion  of  Van  Fleet  V.  C, 
In  Dodge  v.  Fenn.  R.  R.  Co.,  43  N;  J.  Eq. 
351,  11  Atl.  751,  adopted  by  the  Court  of 
Appeals   in  affirming  his  decree  in  45   N. 
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J.  Eg.  see,  19  Atl.  622.  The  case  1b  too 
long  for  ezteoBlTe  citation,  bat  refused  to 
extend  the  right  of  way  beyond  the  first 
street  on  each  side  of  the  complainant's 
lands,  precisely  in  accordance  with  Chancel- 
lor Zabriskle'B  doctrine.  And  I  think  it  is 
quite  consistent  with  what  was  said  by  Mr. 
Justice  Depue  in  Boomem  y.  North  Hudson 
Co.  R.  R.  Co.,  40  N.  J.  Eq.  page  661,  5 
Atl.  page  106.  There,  in  speaking  of  rights 
arising  out  of  conveyances  referring  to 
streets,  the  learned  Judge  speaks  of  the  im- 
plied right  of  access  to  the  land.  He  does 
speak  of  it  as  an  implied  covenant  thus: 
"By  such  conveyances  the  grantees  are  re- 
garded as  purchasers  by  implied  covenant  to 
the  right  to  the  use  of  the  street  as  a  means 
of  passage  to  and  from  their  premisee" — 
by  which  he  means  passage  from  some  public 
place  to  and  from  their  premises.  And, 
farther  on,  he  says;  "For  a  grantor  may  ac- 
quire an  easement  In  lands  conveyed  by  apt 
words  In  the  deed  to  create  such  a  right, 
which,  by  way  of  estoppel,  covenant,  or  im- 
plied grant  will  bind  the  grantee."  But  it 
la  quite  plain  from  this  and  other  similar 
language  used  by  other  judges  In  this  state 
In  such  cases  that  the  Implication  arising 
under  such  circumstances,  whether  It  be 
founded  on  implied  covenant  or  on  estoi)- 
pel,  is  confined  to  such  use  of  the  road  or 
street  at  is  necessary  or  useful  for  the 
beneficial  enjoyment  of  the  lot  conveyed. 
And  In  general  the  language  used  by  the 
Judges  is  that  the  right  is  to  a  right  of  way 
for  access  from  some  public  highway  to  and 
from  the  premises  conveyed. 

No  case,  in  New  Jersey  or  elsewhere,  that 
I  have  found,  except  In  Massachusetts,  pres- 
ently to  I>e  mentioned,  has  gone  so  far  as  to 
hold  that  In  the  present  case,  for  instance, 
that  If  ttie  Headleys,  after  conveying  the 
two  lots  on  the  comer  of  Headley  road  and 
South  street  to  Mrs.  Willis  and  to  Miss  Dana, 
had  chosen  to  obliterate  and  close  the  street 
they  had  already  worked  In  the  rear  of  these 
premises,  they  might  not  have  done  so,  pro- 
vided it  did  not  appear  that  such  closing 
would  work  any  injury  to  those  grantees. 
I  win  mention  here  the  case  of  Holdane  ▼. 
Trustees  of  Village  of  Cold  Spring,  21  N.  Y. 
474.  There  the  owners  of  a  tract  of  land 
had  laid  oat  on  the  ground  and  fenced  a 
strip  of  land  for  an  avenue,  extending  from 
one  already  opened,  across  their  lands  to 
lands  of  one  Morris,  and  there  ending  in  a 
cul-de-sac,  and  had  this  street  so  laid  out  on 
the  ground  plotted  and  designated  as  a  high- 
way on  a  map  of  the  village  made  and  pub- 
lished by  one  Bethan.  Years  afterwards, 
and  before  any  lots  had  been  sold  oil  from 
it,  or  there  had  been  any  acceptance  by  the 
public,  the  owners  closed  up  the  road  and 
shut  out  the  public.  It  was  held  by  an  unan- 
imous court  that  the  owners  had  the  right 
to  revoke  their  dedication  at  any  time  before 
the  public  accepted  it;  therein  affirming  the 
Judgment  of  the  Supreme  Court,  where  two 


of  the  Judges  went  on  the  ground  that  there 
could  be  no  dedication  of  a  cul-de-sac  and 
the  others  went  oa  the  ground  that  there 
had  been  no  acceptance.  Another  case  cited 
by  the  defendants  Is  Blssell  v.  N.  Y.  Central 
B.  R.  Co.,  23  N.  Y.  61.  There  the  sole  question 
before  the  court  was  whether  the  conveyance 
of  land  bounding  on  the  side  of  a  street  laid 
oat,  but  not  yet  accepted  by  the  public, 
carried  the  title  by  implication  to  the  centre 
of  the  street,  and  the  court  held  that  It  did 
do  so.  The  facts  were  that  one  Morgan, 
owning  one  half  of  a  block  of  land  in  the  city 
of  Rochester  surrounded  by  open  streets,  laid 
oat  through  It  a  street  called  Erie  street,  cat- 
ting his  land  in  two  and  ending  in  a  cul-de- 
sac  In  the  line  of  the  owner  of  the  other  half 
of  the  square,  who  never  continued  it  across 
his  half.  Morgan  sold  all  the  lots  facing  on 
this  street  not  Including  in  the  descriptions 
the  street  itself.  Subsequently  the  defend- 
ant acquired  the  title  to  all  these  lots  and 
erected  a  building  or  buildings  upon  them. 
Including  the  dedicated  street  Subsequent- 
ly Morgan  conveyed  his  title  to  the  bed  of 
the  street  to  the  plaintiff,  who  brought  eject- 
ment to  recover  the  land  so  conveyed  to  blm. 
Judgment  was  given,  reversing  the  Supreme 
Court,  for  the  defendant,  and  it  is  difficult 
to  see  how  It  could  have  been  otherwise. 

I  come  now  to  the  Massachusetts  cases. 
First  Tufts  V.  City  of  Charlestown,  2  Gray, 
271.  There  the  question  arose  upon  the 
amount  of  damages  to  be  awarded  to  the 
owner  of  the  soil  of  a  street  proposed  to  be 
laid  out  by  the  city  of  Charlestown.  It  was, 
I  believe,  originally  a  cnl-de-sac,  but  the 
only  land  granted  oat  on  the  street  extended 
to  the  whole  depth  of  the  street,  so  that  the 
grantee  had  a  clear  right  of  way  over  the 
entire  depth.  It  was  held  that  the  grantee 
had  an  interest  in  the  whole  length  of  the 
street  amounting  to  an  easement,  which  re- 
duced the  value  of  the  interest  therein  of  the 
grantor,  which  should  be  taken  Into  account 
in  estimating  the  value  of  his  interest  As 
the  land  conveyed,  bounding  on  the  street, 
extended  to  the  full  depth,  the  question  here 
did  not  arise. 

The  next  case  Is  Thomas  v.  Poole  (18S6),  7 
Gray,  83.  There  one  Butters  the  owner  of  a 
tract  of  land  bounding  on  a  public  street 
conveyed  to  the  plaintiff  a  lot  facing  on  this 
public  street,  and  on  one  side  "upon  a  new 
street  now  staked  oat  and  to  be  opened  by 
said  Butters,  30  feet  wide  extending  from 
said  main  street  along  on  the  nortlierly  side 
of  said  lot  hereby  conveyed  westerly  to  the 
land  of  the  heirs  of  Dr.  Luther  Steams,  de- 
ceased." The  case  does  not  show  whether 
this  staked  out  street  was  then  or  ev«  carried 
across  the  land  of  Steams.  Subsequently 
Butters  altered  the  location  of  the  street  on 
the  ground  to  the  west  of  the  plaintiff's  land, 
and  sold  to  the  defraidant,  an  entirely  In- 
nocent purchaser,  a  lot  facing  on  it  which 
included  a  portion  of  the  street  as  staked 
out  on  the  ground  at  the  date  of  the  plain- . 
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tiff's  purchase.  The  defendant  proceeded  to 
build  ui>on  bis  lot  The  action  was  for  dam- 
ages for  the  obstruction  of  the  street  as 
staked  out  when  the  plaintiff  bought.  The 
court  held  that  the  plaintiff  was  entitled  to 
recover,  although  by  reason  of  the  removal 
of  the  stakes  the  defendant  had  no  knowl- 
edge or  notice  of  the  first  location  of  the 
street  The  decision  was  based  on  the  doc- 
trine of  a  hard  and  fast  covenant  on  the  part 
of  the  grantor  of  the  plaintiff  that  a  perpet- 
ual immovable  street  existed  at  the  point  in 
question,  although  it  did  not  appear  that  such 
existence  at  that  particular  iwlnt  was  or 
could  be  of  the  least  benefit  or  advantage  to 
the  plaintiff  or  his  land.  To  my  mind  the 
judgment  was  unjust  and  inequitable,  and 
not  warranted  by  law.  It  was  in  fact  carry- 
ing the  doctrine  of  implied  covenant  to  a 
mischievous  extent  The  next  case  is  Bodgers 
V.  Parker  (1857)  9  Gray,  446.  In  that  case 
the  owner  of  the  whole  tract  sold  at  auction 
by  a  map  several  lots  lying  on  each  side  of 
a  street  called  "Hancock  Avenue,"  leading 
southwesterly  from  Hancock  street  (a  public 
highway)  to  lands  of  Greenleaf,  but  whether 
extending  through  Greenleaf's  land  or  not 
does  not  appear,  but  presumably  It  did  not 
The  plaintiff  was  the  purchaser  of  one  of 
these  lots  nearest  the  open  street  and  an- 
nexed to  bis  deed,  and  recorded  therewith, 
was  a  copy  of  the  map  used  at  the  auction. 
The  defendant  bought  a  lot  facing  on  the 
street,  in  about  the  middle  of  it,  and  refer- 
ence was  made  by  his  deed  to  the  map  re- 
corded with  plaintiff's  deed.  The  plaintiff 
subsequently  bought  the  lots  lying  on  each 
side  of  this  new  street  on  the  end  next  to 
Greenleaf's  lands,  one  of  these  lots  Immedi- 
ately adjoined  the  defendant's  purchase. 
The  plaintiff  built  a  fence  across  the  avenue 
at  the  extreme  outer  edges  of  bis  lots,  and 
immediately  in  front  of  the  adjoining  edge 
of  defendant's  lot.  The  defendant  removed 
the  fence.  Plaintiff  sued  him  in  trespass  for 
tearing  down  his  fence.  The  court  held  that 
the  plaintiff  had  clearly,  though  slightly,  so 
mislocated  his  fence  as  to  Interfere  with  de- 
fendant's right  of  way  In  the  street  immedi- 
ately in  front  of  his  lot,  and  therefore  the 
defendant  was  justified  in  removing  the  fence. 
But  the  court  went  further  and  held,  on  the 
authority  of  the  previous  cases  in  that  state 
and  the  doctrine  of  hard  and  fast  convenant 
before  referred  to,  that  the  defendant  was 
entitled  to  have  the  street  as  laid  out  on  the 
map  kept  open  to  Its  full  depth.  The  case 
In  Its  facts  is  distinguishable  from  the  one 
In  band.  First  In  that  the  paper  street 
there  extended  entirely  across  the  original 
grantor's  land  and  it  might  be  said  that,  per- 
adventure,  the  adjoining  owner  would  at  some 
time  l>e  willing  to  have  it  extended  across  his 
land  to  some  public  highway,  while  in  the 
present  case  the  road  ended  in  the  midst  of 
the  grantor's  land.  Second.  That  the  map 
was  referred  to  In  defendant's  deed,  and, 
BO  to  speak,  made  a  part  of  the  conveyance. 


while  here  It  is  not  so  referred  to.  Third. 
The  plaintiff  proposed  to  close  the  street  iq> 
to  a  point  immediately  in  ttoat  of  the  side  of 
the  defendant's  lot  instead  of  260  feet  away 
from  it  as  in  the  present  case. 

But  over  and  above,  those  distinctloiia,  I 
cannot  bring  my  mind  to  acquiesce  in  the 
soundness  of  its  doctrine.  I  think  it  carries 
the  doctrine  of  implied  covenant  beyond 
what  is  warranted  by  reason  or  Justice.  I 
have  taken  the  trouble  to  look  through  the 
subsequent  Massachusetts  Reports  to  asoertain 
how  far  the  doctrine  of  the  two  cases  Just 
mentioned  have  been  approved  and  followed 
In  the  subsequent  decisions.  In  the  case  of 
Stetson  V.  Dow,  16  Gray,  372,  the  way  m»i- 
tioued  extended  from  one  street  to  another. 
In  Fox  V.  Union  Sugar  Refinery  Co.,  100 
Mass.  292  (cited  by  defendant's  counsel),  the 
passageway  over  which  the  right  of  way  was 
claimed  led  from  one  street  to  another  street 
so  that,  as  In  the  case  in  16  Gray,  372,  there 
was  no  question  of  a  cul-de-sac.  In  the  prior 
case  of  Light  v.  Goddard,  11  Allen,  6,  which 
is  later  than  Rodgers  v.  Parker  and  Thomas 
▼.  Poole,  the  court  refused  to  extend  the  doc- 
trine of  implied  covenant  as  it  bad  been  done 
in  those  two  cases;  and  Biglow,  C.  J.  (page  7), 
says:  "In  these  and  similar  cases  it  is  re- 
garded as  a  question  of  intent:  and  as  ways 
or  streets  adjoining  land,  and  by  which  it 
Is  bounded  are  usually  appurtenances,  or 
used  to  obtain  access  to  the  land,  the  infer- 
ence is  a  reasonable  one  that  the  grantor  in- 
tended that  the  street  or  way  named  in  the 
deed  should  continue  open  and  be  for  the  use 
of  the  grantee,  so  far  as  it  might  be  bene- 
ficial to  the  estate  granted,  and  was  within 
the  power  of  the  grantor  to  convey."  And. 
again  (on  page  8):  "We  are  by  no  means 
prepared  to  adopt  as  a  sound  rule  of  ex- 
position the  general  proposition  on  which 
the  argument  for  the  plaintiff  rests.  We  do 
not  think' that  a  mere  reference  to  a  plan  in 
the  descriptive  part  of  a  deed  carries  with 
it  by  necessary  implication  an  agreement  or 
stipulation  that  the  condition  of  land,  not 
adjacent  to,  but  lying  in  the  vicinity  of,  that 
granted,  as  shown  on  the  plan,  or  the  use  to 
which  it  is  represented  on  the  plan  to  be  ap- 
propriated, shall  forever  continue  the  same 
so  far  as  it  may  be  indirectly  beneficial  to  the 
land  included  in  the  deed,  and  was  within  the 
power  or  control  of  the  grantor  at  the  time 
of  the  grant"  In  Tobey  v.  City  of  Taunton, 
119  Mass.  404,  Tobey  was  the  own»'  of  a 
lot  on  the  comer  of  Main  and  Prescott 
streets,  in  the  city  of  Taunton,  which  last- 
named  street  that  city  proposed  to  lay  out 
and  widen,  taking  in  a  portion  of  what  Tobey 
claimed  to  be  his  land.  The  city  claimed  that 
that  portion  was  within  the  limit  of  Prescott 
street  as  mentioned  in  a  deed  by  Tobey's 
grantor  to  a  party  bounding  on  Prescott 
street  in  the  rear  of  Tobey's  land.  Manifestly 
it  has  no  application  here.  In  Killlon  v. 
Kelley,  120  Mass.  47,  there  was  also  a  dls- 
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pnte  between  seTeral  owners  of  lots  bonnd- 
iog  on  a  court  and  an  owner  of  the  lot  on  the 
corner  of  the  court  and  the  main  street 
Williams  T.  Boston  Water  Power  Co.,  134 
Mass.  406,  was  a  case  In  which  the  purchaser 
claimed,  as  a  logical  result  of  Thomas  t. 
Poole  and  Rodgers  v.  Parker,  that  he  had  a 
right  to  light  and  air  over  a  piece  of  land 
shown  on  the  lot  by  which  he  purchased,  but 
the  court  refused  to  carry  the  doctrine  that 
far.  The  next  case  is  Regan  t.  Boston  Light 
Co.,  187  Mass.  87.  There  the  plaintiff  bought 
a  lot  by  a  plan  showing  a  great  number  of 
streets.  Morton,  J.,  at  page  41,  says:  "These 
deeds  undoubtedly  give  the  plaintiff  a  right 
of  way  over  the  streets  named  in  them,  name- 
ly. Commercial  and  Union  streets,  so  far  as 
to  famish  him  with  a  communication  with 
the  public  streets  with  which  they  connect. 
This  right  is  not  questioned,  but  they  refer  to 
the  plan  merely  for  the  purpose  of  description 
and  identification  of  the  lots  conveyed,  and 
<lo  not  Uthet  expressly  or  by  implication  an- 
nex to  these  lots  a  right  of  way  over  all  the 
streets  laid  down  on  the  plan."  And  <m  page 
42  he  says:  "The  referoices  to  the  plan  In 
the  deed  by  the  grantor  was  merely  for  the 
purpose  of  description  and  boundary,  and  not 
with  the  intent  to  convey  by  implication  re- 
mote rights  of  way  not  necessary  to  the  en- 
joyment of  the  premises  conveyed."  And 
again  on  page  43:  "What  is  the  purpose  and 
effect  of  a  reference  to  a  plan  In  a  deed  is  a 
question  of  the  Intention  of  the  parties.  In 
the  absence  of  an  express  grant,  a  grant  by 
implication  of  an  onerous  servitude  upon 
other  lands  of  the  grantor  not  necessary  for 
the  enjoyment  of  the  land  conveyed  Is  not 
to  be  presumed  unless  such  is  clearly  the  in- 
tention of  the  parties."  In  CooIIdge  v.  Dexter, 
129  Mass.  167,  it  was  held  "a  mere  reference 
to  a  plan  in  the  descriptive  part  of  a  deed  of 
a  lot  of  land  does  not  import  a  stipulation  by 
the  grantor  that  the  plan  shall  not  in  any 
respects  be  subsequently  change  in  parts 
not  adjacent  to  the  land  sold."  And,  final- 
ly, in  Pearson  v,  Allen,  151  Mass.  79,  23  N. 
R  731,  21  Am.  St  Rep.  426,  the  court  refused 
to  give  to  the  complainant  a  right  of  way 
over  an  avenue  plainly  laid  down  on  a  map 
by  which  he  bought  because  it  did  not  lead 
to  any  public  street  The  court  says:  "The 
cases  here  and  elsewhere  show  that  there 
are  limits  to  the  easements  raised  by  way  of 
implication,  even  If  there  are  not  limits  to  the 
power  of  creating  easements  when  it  is  at- 
tempted by  express  words."  While  these 
cases  do  not  expressly  overrule  the  cases 
dted  above,  they  do  seem  to  me  plainly  to 
limit  their  effects  as  precedents. 

If  we  inquire  what  was  the  intention  of  the 
parties  to  the  deed  to  IJdgerwood  with  re- 
gard to  the  use  of  that  part  of  Headley  road 
here  in  question,  we  shall  find  that  it  was 
not  the  intention  of  the  Headleys  to  grant 
to  Lidgerwood  any  right  in  that  part  of  the 
road,  and  that  Lldgerwood  could  not  have 
supposed  that  such  was  their  iuteutlon,  be- 
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cause  he  had  notice  through  his  agents,  Mr. 
Mills,  and  his  brother,  that  the  Headleys  had 
no  such  intention.  And,  if  we  inqnire  what 
beneficial  use  to  Lidgerwood's  lot  such  a  right 
of  way  would  be,  we  find  absolutely  nons. 


HITCHENS  V.   SCHOOL  DIST.  NO.  180 
IN  SUSSEX  COUNTY. 

(Superior   Court  of   Delaware.    Sussex.    April 
12,  1905.) 

1.  ScHooi^  AND  School  Dibtbicis— Euflot- 

KENT    or    TBA.OHEB  — CoNTBACT— VALIDrrr. 

A  contract  employing  a  teacher,  entered 
into  at  a  meeting  of  which  all  the  members 
of  the  school  committee  had  notice  and  at 
which  a  majority  were  present,  ia  binding  on 
the  district. 

2.  Mastxb  and  Ssbvant  — Contbact  of  Eu- 

PLOTUBNT— WBONOFUL  DISCUABOB. 

An  employ^,  discharged  without  Just  cause 
before  the  expiration  of  the  term  of  his  em- 
ployment, is  entitled  to  recover  the  agreed 
compensation  for  the  remainder  of  the  term. 
[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  50.] 

Action  by  Frank  D.  HItchens  against  school 
district  No.  180  In  Sussex  county.  Verdict 
t6t  plaintiff. 

Action  of  assumpsit  on  an  alleged  verbal 
contract  between  the  plaintiff  and  the  defend- 
ant corporation,  nnder  which  he  agreed  to 
teach  the  public  school  at  Redden,  in  Sussex 
county,  for  seven  months,  beginning  Septem- 
ber 30,  1901,  at  f40  per  month.  At  the  trial 
the  plaintiff  testified  to  the  facts  of  his  em- 
ployment, and  stated  that  after  teaching  for 
11  days  the  schoolhouse  was  locked  by  the 
school  committee,  and  that  he  was  not  per- 
mitted by  said  committee  to  complete  his 
contract,  although  tendering  himself  ready 
so  to  do. 

Argued  before  LORE,  C.  J.,  andSPRUANCE 
and  BOYCE,  JJ. 

Robert  C.  White,  for  plaintiff.  John  M. 
Richardson  and  C  W.  Cullen,  for  defendant 

When  the  plaintiff  bad  rested,  counsel  for 
defendant  moved  for  a  nonsuit  on  the  ground 
that  there  was  no  valid  contract  proved,  inas- 
much as  the  employment  of  the  plaintiff  was 
not  effected  at  a  meeting  of  the  school  com- 
mittee duly  convened. 

SPRUANCE,  J.  In  Smith  v.  School  Dis- 
trict, 1  Pennewiil,  401,  42  Atl.  368,  the  agree- 
ment for  the  employment  of  the  teacher  was 
made  with  the  commissioners  individually, 
and  not  at  a  meeting  of  the  board,  and  the 
court  very  properly  held  that  said  agreement 
did  not  bind  the  corporation  defendant  say- 
ing that  "in  the  employment  of  teachers  the 
contract  to  be  valid  should  either  be  made  at 
a  meeting  of  the  committee  in  the  first  in- 
stance, or  else  be  ratified  at  such  a  meeting 
of  the  committee,  of  which  meeting  all  the 
committee  should  have  notice  and  the  op- 
portunity to  attend,  and  at  which  a  majop 
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ity  mtut  be  present  and  act  Such  contract 
may  not  rest  in  agreements  made  upon  solic- 
itation, or  otherwise,  with  the  individual 
members  of  the  committee  apart  from  each 
other;  bat  only  upon  united  action  at  a  meet- 
ing duly  convened."  In  the  present  case  the 
member  of  the  board  who  did  not  attend  the 
meeting  at  Hill's  store,  at  which  the  agree- 
ment with  the  plaintiff  was  made,  bad  notice 
of  said  meeting,  and  was  requested  to  be 
present.  The  said  meeting  was  held  by  the 
other  two  commissioners,  a  majority  of  the 
board,  and  their  action  in  making  the  agree- 
ment with  the  plalntifC  bound  the  defendant 
The  nonsuit  is  refused. 

SPRUANCE,  J.  (charging  Jury).  This  ac- 
tion Is  brought  by  the  plaintiff,  Frank  D. 
Hltchens,  against  the  defendant,  school  dis- 
trict No.  180  In  Sussex  county,  to  recover 
damages  for  an  alleged  breach  of  contract 
It  there  was  no  breach  of  the  contract  by 
the  defendant  there  can  be  no  recovery. 

We  are  asked  by  the  defendant  to  charge 
yon  that  if,  from  the  evidence,  you  betiere 
that  the  plaintiff  was  not  employed  by  the 
committee  duly  convened,  your  verdict  should 
be  for  the  defendant  We  decline  to  so 
charge;  but  say  to  you  that  in  view  of  the 
uncontradicted  testimony,  the  meeting  at 
Hill's  store,  of  which  the  other  commissioner 
had  due  notice,  was  such  a  meeting  of  the 
school  committee  as  qualified  the  two  mem- 
bers then  present  to  bind  the  defendant  cor- 
poration by  entering  into  an  agreement  with 
the  plaintiff  employing  him  as  a  teacher  of 
the  school  of  said  district 

It  appears  by  the  testimony  on  both 
sides  that  in  the  latter  part  of  July  or  the 
early  part  of  August,  1901,  the  defendant 
made  a  verbal  agreement  or  contract  with 
the  plaintiff  by  which  he  was  employed  to 
teach  the  school  of  said  district  for  7  months, 
at  $40  per  month,  and  that  under  said  agree- 
ment on  September  90th  of  the  same  year, 
the  plaintiff  took  charge  of  said  school  and 
continued  teaching  for  11  days,  when  he  was 
discharged.  The  plaintiff  contends  that  up 
to  the  time  of  his  discharge  he  had  perform- 
ed all  of  the  dntles  and  conditions  of  bis 
employment  and  that  he  was  ready  and  wil- 
ling to  continue  so  to  do  to  the  end  of  the 
period  for  which  he  had  been  hired  by  the 
defendant,  and  that  his  discharge  was  with- 
out any  sufficient  cause.  The  defendant  con- 
tends that  at  the  time  of  the  making  of  the 
said  contract  or  agreement  It  was  agreed 
by  both  parties  (1)  that  the  plaintiff  should 
take  bis  dinner  to  the  school,  and  remain  on 
the  school  premises  during  the  recess  and 
noon  periods;  and  (2)  that  he  should  not 
board  at  the  house  of  one  Dutton,  who  lived 
a  very  short  distance  from  the  school.  If 
these  conditions  were  a  part  of  the  agree- 
ment they  were  binding  upon  the  plaintiff. 

The  defendant  claims  that  these  were 
material  conditions  of  the  plalntlfTs  em- 
ployment, and  that  be  was  discharged  by 


reason  of  his  breach  of  these  conditions  and 
bis  refusal  to  observe  the  same  In  the  fnture. 
It  will  be  your  duty  to  determine  from  the 
evidence  whether  these,  or  either  of  tbese, 
conditions  was  a  part  of  the  said  agreement 
between  the  parties,  and.  If  so,  whether 
they,  or  either  of  them,  was  broken  by  the 
plaintiff. 

Where  one  employed  for  service  for  a 
certain  period,  at  a  certain  eompoiaatioii, 
enters  into  the  service  of  his  employer,  and 
is  discharged  without  sufficient  cause  before 
the  expiration  of  the  period,  he  is  entitled 
to  recover  the  wages  be  would  have  been 
entitled  to  had  he  been  permitted  to  remain 
in  the  service  to  the  end  of  said  period. 
But,  if  such  discharge  was  for  the  failure 
or  refusal  of  the  employ^  to  observe  any 
material  condition  of  his  employment  such 
discharge  would  be  Justified,  and  the  em- 
ploy6  could  not  recover  compensation  for  the 
residue  of  the  period. 

The  claim  in  this  case  is  for  wages  at 
the  rate  of  $40  per  month  for  seven  months, 
making  $280,  less  $22,  which  Is  admitted  to 
have  been  paid.  If  there  was  on  the  part  of 
the  plaintiff  no  breach  of  any  of  the  condi- 
tions of  his  employment  and  he  was  dis- 
charged, he  would  be  entitled  to  recover 
the  said  amount  less  this  credit  of  $22.  If, 
on  the  other  band,  he  was  discharged  by 
reason  of  his  breach  of  any  of  the  condltloni 
of  his  employment  or  his  refusal  to  perform 
the  conditions  thereof,  then  he  would  not  be 
entitled  to  recover  anything,  and  your  ver- 
dict should  be  for  the  defendant 

Verdict  for  plaintiff  for  $258. 


MacFBAT  v.  PHILADELPHIA,  W.  ft  B.  B. 
CO. 

(Superior    CSonrt    of    Delaware.    New    Castle. 
March  4,  1904.) 

L  Death — ^Aonons   fob  C^usnra — ^Dakasb 

— Evidence. 

In  an  action  against  a  carrier  for  .wrwigfol 
death,  a  question  asked  a  witness  as  to  de- 
cedent's habits  with  respect  to  industry  at  the 
time  of  his  death,  with  reference  to  deeedenf i 
earning  capacity  and  to  show  that  bia  Ufe  was 
of  more  value  than  that  of  a  careless  man,  was 
too  generaL 

[Ed.  Note. — For  cases  in  point  see  voL  15, 
Cent  Dig.  Death,  U  86,  87.] 

2.  Evidence — Expert  Testdcont. 

In  an  action  against  a  carrier  for  wrongful 
death,  a  question  asked  a  medical  expert,  who 
testified  to  the  nature  of  the  wonn&  on  de- 
cedent's body,  as  to  whether  the  injuries  and  the 
shock  were  such  as  would  have  been  caused 
by  being  struck  by  an  express  train  goinx  at 
the  rate  of  25  or  SO  miles  an  hour  and  his  body 
being  rolled  or  crushed  under  the  running  board 
of  a  shifting  engine,  was  Ix^t  a  proper  one  for 
an  expert  to  answer. 

[Ed.  Note. — For  cases  in  point  see  voL  20. 
Cient  Dig.  Evidence,  S  2336.] 

8.  Sake — Oonolubion  or  Fact. 

In  an  action  against  a  carrier  for  wrongful 
death,  a  question  asked  a  witness  as  to  whether 
or  not,  in  his  judgment,  the  platform  on  iriiich 
decedent    was   killed   and    the   passageway   m 
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crosdnc  over  the  mme  were  an  nnuetial  and 
ansafe  croasins  for  persons  to  ose  and  wait 
ap<n  for  trains,  was  inadmissible  as  calling  for 
a  concloaion  of  facta. 

4.  Oahbtbbh — iKjinuxs  to  PKBSon  at  Statiok 
^Action — ^Bvideiiob. 

Where,  !a  an  action  acainst  a  carrier  for 
wrangfnl  death,  it  appeared  that,  wliile  plain- 
tiff was  waiting  on  detendanf  s  platform  for  an 
approaching  train,  he  was  frightened  bj  steam 
from  a  shifting  engine  coming  np  on  a  parallel 
track,  caosing  liim  to  Jump  in  front  of  the  ap- 
proaching train,  a  qneation  as  to  whether  wit- 
ness had  seen  the  shifting  engine  and  the  cars 
attached  at  any  other  pontion  than  where  they 
were  at  the  time  of  the  accident,  on  other  days, 
when  witness  was  waiting  for  the  daily  train 
for  which  decedent  was  waiting,  asked  for  the 
purpose  of  showing  a  custom  on  defendant's 
part  of  standing  a  shifting  engine  and  one  or 
more  cars  in  front  of  the  station  at  the  time 
of  the  approach  of  the  passenger  train  to  act  as 
a  fence  to  keep  people  back  off  the  dangerous 
part  of  the  plaaorm,   was  inadmissible. 

6.  Samb — Cttt  Obdiitahoi — Sfked   orTBAms. 

Where,  in  an  action  against  a  carrier  for 
causing  the  death  of  plainBiFf  Intestate  while 
awaiting  transportation  at  a  station,  plaintiffs 
declaration  alleged  that  defendant's  train  which 
caused  the  aceidoit  was  at  the  time  moving  at 
an  unlawful  rate  of  speed  through  the  city,  city 
ordinances  in  reference  to  the  speed  of  trains 
passing  through  the  city  were  admissible  as 
against  the  objection  that  such  ordinances  were 
not  identified  and  described  with  particularity 
in  the  pleadings. 
8.  Tbial — Objections — Stbikino  out  TEam- 

Moirr. 

Where  no  objection  to  the  reception  of 
evidence  is  made,  a  motlMi  to  strike  out  the 
same  must  lie  made  at  or  about  the  time  the 
evidence  is  given. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.   Trial,  f  245.] 

7.  EviDENOX — Photogbaphs. 

In  an  action  against  a  carrier  for  wrongful 
death,  a  photograph  of  the  station  at  which 
decedoit  was  killed,  showing  the  situation  of 
the  tracks  and  station,  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  20, 
Cent  Dig.  Evidence,  if  1609.  1611.] 

8.  Sake.— ;BxFEBT  Evidxroe. 

In  an  action  against  a  carrier  for  wrongful 
death,  evidence  of  a  photographer  as  to  where  a 
camera  was  placed  to  take  a  photograph  of  de- 
fendant's track  and  the  station  where  decedent 
was  killed  was  inadmissible;  the  question  not 
being  one  for  expert  testimony. 

9.  CAKRnas — iNxtnoEs   to   Pebsoit   at   Sta- 
tion— Question  fob  Jmr. 

In  an  action  arainst  a  carrier  for  causing 
the  death  of  plaintifl's  Intestate  while  awaiting 
transportation  at  a  station,  evidence  examined, 
and  hdd  sufficient  to  take  the  case  to  the  Jury. 

10.  Tbial — Nowsxnr — Judiciai,   Dibcbetion. 

An  exception  does  not  He  to  the  conrf  s  rul- 
ing on  a  motion  for  a  nonsuit;  the  question  be- 
ing one  entirely  within  the  discretion  of  the 
court 

[Ed.  Note. — ^For  cases  In  point  aee  vol.  46, 
Cent  Dig.  Trial,  i  868.] 

11.  OaBBIEBS — iNJtTBIES    TO    PXBSON    AT    STA- 
TION— ^Action — Evidence — ^Bebuttai. 

Where,  in  an  action  against  a  carrier  for 
wrongful  death,  plaintiff's  witnesses  testified 
that  they  saw  one  of  defendant's  witnesses 
standing  on  the  railroad  track  two  or  three 
minutes  tief  ore  the  accident  testimony  of  such 
witness  as  to  where  he  was  at  or  about  the 
time  of  the  accident  was  admissible  in  rebatbil. 

12.  Neougence — Fboxdiate    Cattbx    of    In- 
ruKt. 

In  an  action  for  injuries  resulting  from 


negligence,  defendant  Is  liable  only  for  such 
negligence  as  constituted  the  proximate  or  im- 
mediate cause  of  the  injury. 

[Eid.  Note. — For  cases  in  point,  set  vol  87« 
Cent  Dig.   Negligence,  U  UtM^.j 

15.  Cabbiebs — Injttbies  to  Pebson  AT  Sta- 
tiCn — Speed  or  Tbaqt — Citt  Obdiranob — 
Violation. 

The  violation  of  a  city  ordinance  respect- 
ing the  rate  of  speed  at  which  railroad  trains 
may  be  run  through  the  d^  is  of  itself  an  act 
of  negligence,  proof  of  which  renders  a  railroad 
liable  for  any  injury  resulting  therefrom  to  a 
person  awaiting  transportation  at  a  station. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  i  1165.] 

14.  Same — Obdinabt  Cake. 

The  term  "ordinary  care,"  when  applied  to 
the  management  of  railroad  engines  and  cars  in 
motion,  imports  all  care  which  the  peculiar  cir- 
cumstances of  the  place  or  occasion  reasonably 
require,  and  this  will  be  increased  or  diminished 
according  as  ordinary  liability  to  danger  and 
accident  and  to  do  injury  to  others  is  increased 
or  diminished  in  the  movement  and  management 
of  such  engines  and  cars. 

[Ed.  Note. — ^For  cases  in  point  see  voL  9, 
Cent  Dig.    Carriers,  f  1087.] 

16.  Sajcb — Wabnino  bt  Bell  ob  Whistle. 
It  is  the  duty  of  a  railroad  company  to 

give  timely  and  sufficient  warning,  by  bell, 
whistle,  or  otherwise,  of  the  approach  of  trains, 
and  to  run  such  trains  at  a  rate  of  speed  proper 
and  reasonable  under  the  circumstances. 

[Eld.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  {  1165.] 

16.  Same — Cabe  to  Avoid  Injubt— Pxbborb 

— CR088IN0  TbAOKB. 

Persons  crossing  railroad  tracks  are  bound 
to  reasonably  use  all  of  their  senses  for  the  pre- 
vention of  accident  and  also  to  exercise  all  such 
reasonable  caution  as  orditaarlly  prudent  and 
careful  persons  would  exercise  in  like  circum- 
stances. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  |  1366;  voL  41,  Cent  Dig. 
Railroads,  f  1022.] 

17.  Sake. 

Common  carriers  of  passengers  are  respon- 
sible for  any  negligence  resulting  in  injury  to 
the  passeogers,  and  are  required,  in  the  prepa- 
ration, conduct  and  managonent  of  their 
means  of  conveyance,  to  exercise  every  degree 
of  care,  diligence,  and  skill  which  a  reasonable 
man  would  use  under  such  circumstances. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  9, 
Cent  Dig.    Carriers,  |  1087.J 

1&  Sake— Riorts  or  Pabsbroeb  at  EhcATiOH 
— Cbossiko  Tbaokb. 

When  the  arrangement  of  a  railroad  station  is 
such  that  a  passenger  has  to  cross  the  track 
either  before  entering  or  after  leaving  the  cars, 
he  has  a  right  to  assume  that  the  track  may  be 
crossed  saf3y,  provided  he  crosses  the  same  at 
a  proper  and  reasonable  time. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Carriers,  |  1865.] 

19.  Same — Evidxnox — PBEStniPTiONB. 

In  the  absence  of  any  evidence  to  the  con- 
trary, the  law  presumes  that  at  the  time  of  an 
accident  occurring  to  a  passenger  at  a  railroad 
station  through  being  struck  bv  an  approaching 
train,  such  passenger  exercised  reasonable  care 
and  caution  to  prevent  injury. 

[Eld.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.   Carriers,  S  18M.] 

20.  SaHB— CONTSmUTOBT  NnUOENOB— LlA- 
BnjTT. 

A  railroad  company  Is  liable  for  injuries 
to  a  passenger  if,  notwithstanding  any  previous 
negligence  of  the  latter,  the  company  could  have 
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prevented  the  accident  by  the  om  of  ordioAry 
and  reasonable  care. 

[Ed.  Note. — For  cases  in  point.  Me  ToL  9, 
Cent  Dig.   Carriers,  §  1087.] 

21.  Sake — Railboad  Cbossiito. 

One  approaching  a  railroad  croMing  to 
take  a  train  ia  boona  to  know  that  it  is  a  place 
of  danger. 

22.  NEOuoKircB — AcnoNABu:    Injitbiks — Ac- 
cident. 

A  pnre  accident,  without  negligence  on  the 
part  of  the  party  responsible  therefor,  is  not 
actionable. 

[Ed.  Note. — For  cases  in  point,  see  roL  87, 
Cent  Dig.    Negligence,  S  80.] 

23.  Death— Action   fob   Causing — MxASinnc 
or  Damages.  . 

In  an  action  for  wrongful  death,  the 
measure  of  damages  is  such  sum  as  the  Jury 
believe  from  the  evidence  deceased  would  prob- 
ably have  earned  in  his  business  during  life  and 
have  left  as  his  estate  at  the  time  of  his  death, 
taking  into  consideration  his  age,  his  reasonable 
probabilities  of  life,  his  ability  and  disposition 
to  labor,  and  his  habits  of  living  and  expen- 
diture. 

[Ed.  Note. — For  cases  in  point,  see  voL  IB, 
Cent.  Dig.    Death,  i  109.] 

Action  on  the  case  by  Alexander  Ll  Mac- 
Feat,  administrator  of  Walter  MacFeat,  de- 
ceased, against  the  Philadelphia,  Wilmington 
ft  Baltimore  Railroad  Company,  to  recover 
damages  for  the  death  of  said  deceased, 
which  was  alleged  to  have  been  caused  by 
the  negligence  of  said  company  on  the  20th 
of  June,  1902,  at  its  French  Street  Station 
In  the  city  of  Wilmington.  Judgment  for 
defendant 

At  the  trial  plaintiff  proved:  That  on  the 
26th  of  June,  1902,  Walter  MacFeat  was 
standing  upon  or  crossing  over  the  spur  track 
of  the  defendant  company  nearly  opposite 
and  south  from  the  waiting-room  door  of  the 
defendant's  French  Street  Station  about  the 
time  the  1:37  p.  m.  Philadelphia  express  was 
dne.  That  several  others  who  were  waiting 
for  said  train  were  also  standing  or  moving 
about  said  tracks.  That  there  was  a 
cement  pavement  extending  entirely  around 
said  station,  137  feet  long  and  varying  in 
width  from  28  to  85  feet  That  near  the 
side  track  or  spur  on  which  MacFeat  was 
standing,  and  to  the  south  of  It,  was  the 
south-bound  track  of  the  defendant  company, 
and  six  feet  further  to  the  south  of  the 
latter  track  was  the  north-bound  track  of 
said  company,  all  of  which  tracks  were  at 
grade  and  had  boards  between  them,  forming 
a  crossing  or  passageway  from  the  said 
station  to  certain  of  defendant's  trains.  That 
when  the  said  express  train  was  coming  up 
to  the  station  on  the  north-bound  track, 
suddenly  and  without  prior  warning,  a  shift- 
ing engine  of  the  defendant  company,  with 
two  empty  passenger  cars  attached,  started 
west  on  said  track  on  which  MacFeat  was 
standing  and '  at  the  same  time  began  to 
blow  off  steam.  That  MacFeat,  apparently 
startled  by  the  unexpected  movement  of  the 
shifter,  and  In  order  to  escape  being  ran 
over  by  the  same,  moved  away  from  said 


track,  wltb  bis  right  side  towards  the  north- 
bound track,  on  which  the  express  train  was 
then  coming  in  at  a  very  rapid  rate  (the 
testimony  being  that  at  the  time  of  the 
accident  the  train  was  running  from  25  to  30 
miles  an  honr),  and  in  so  doing  was  struck 
in  the  hip  or  back  by  the  projecting  timbers 
of  the  cowcatcher  of  the  engine  of  said 
express  train,  whereby  be  was  burled  in 
front  of  and  underneath  the  running  board 
at  the  front  of  the  moving  shifter.  That  his 
body  was  rolled  over  a  few  times  and 
crushed  under  said  running  board  before  tlie 
'  shifter  came  to  a  standstill.  That  by  said 
striking  by  the  engine  and  rolling  under  the 
running  board  of  the  shifter  MacFeat  was  so 
badly  injured  that  he  died  In  abont  sbc 
hours  thereafter.  It  was  further  proved: 
l%at  the  deceased  was  employed  at  the 
Klamensl  Woolen  Mills,  near  Wilmington, 
but  usually  went  to  his  home  in  Philadelphia 
on  Saturdays  to  visit  his  family,  and  as  a 
rule  traveled  over  tbe  Baltimore  &  Ohio 
Railroad,  but  sometimes  used  the  defendant 
company's  road.  That  on  the  Saturday  in 
question  he  rode  into  town  from  Stanton 
with  a  witness  named  Guest,  and  told  the 
latter  that  be  was  going  home  to  Phila- 
delphia from  Wilmington  on  the  train  that 
left  there  somewhere  about  1  o'clock.  That 
on  arriving  In  Wilmington  about  12  o'clock 
said  witness  stopped  bis  team  at  Front  and 
Madison  streets  and  MacFeat  got  out  and 
walked  on  down  S'ront  street  towards 
the  defendant  company's  station.  Witness 
learned  the  following  morning  that  MacFeat 
had  been  struck  and  killed  by  one  of  the  de- 
fendant's trains. 

Tbe  defendant  produced  evidence  to  the 
effect  that  MacFeat  crossed  the  track  in 
front  of  the  shifter  at  a  rapid  rate  and  pro- 
ceeded diagonally  across  the  south-bound 
to  the  north-bound  track,  on  which  the  ex- 
press train  was  approaching,  with  his  head 
down  and  bis  hands  in  his  pockets,  and  never 
looked  or  stopped  until  he  was  struck  by 
the  said  express  train. 

Argued  before  LORE,  C.  J.,  and  PBNNE- 
WILL  and  BOYCE,  JJ. 

Levin  F.  Meison  and  Horace  O.  Knowlea, 
for  plaintiff.  Herbert  H.  Ward  and  Andrew 
C.  Gray,  for  defendant 

During  the  course  of  tbe  trial  the  following 
rulings  were  made  as  to  the  admission  of  tes- 
timony: 

Alexander  L.  MacFeat,  the  plaintUF.  was 
asked  by  Mr.  Knowles  tbe  following  questions: 

"Q.  State  as  to  your  brother's  habits,  with 
respect  to  industry,  at  the  time  of  his  death. 
A.  He  was  a  very  steady  man,  and  never  lost 
any  time  from  his  work,  that  I  know  of.  Q. 
Was  he  or  not  a  careful  manl  A.  I  would 
consider  him  to  be  very  ciirefuL" 

Mr.  Gray:  We  object  That  question  has 
been  ruled  on  in  ttils  court  before;  It  la 
not  whether  be  was  an  ordinarily  careful 
man  or  not    The  sole  issue  here  is — if  there 
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is  any  Issue  as  to  Us  care — as  to  whetber  at 
the  time  of  the  accident  he  was  In  the  exer- 
dae  of  due  care. 

Bfr.  Melson:  The  object  of  the  question  Is 
to  show  that.  If  he  was  careful,  bis  life  was 
of  more  value  than  that  of  a  careless  man. 
I  believe  the  court  ruled  it  in  the  Cox  Casa 

PENNBWIHi,  J.  Yon  mean  It  has  refer- 
ence to  his  earning  capacity? 

Bfr.  Melson:    Yes;    reference  to  the  loss. 

PENNEWILL,  X    We  think  It  too  general. 

Mr.  Ward:  I  move  that  tbe  testimony  on 
tbat  point  be  stricken  out 

PBNNBWILL,  J.  Let  tbe  answer  to  that 
question  be  strlt^en  out 

Dr.  James  A.  Draper,  who  testified  to  the 
nature  of  the  wounds  upon  the  body  of  Wal-' 
ter  MacFeat  was  asked  by  Mr.  Knowles  tbe 
following  question: 

"Q.  Were  those  Injuries  that  he  received, 
and  the  shodc,  such  as  would  have  been  caus- 
ed by  being  struck  by  an  express  train  or  tbe 
engine  of  It,  going  at  the  rate  of  26  or  30 
miles  an  hour  and  his  body  being  rolled  or 
crushed  under  a  running-board  of  a  shift- 
ing engine?  (Objected  to  by  counsel  for  de- 
fendant, as  not  a  proper  question  for  an  ex- 
pert to  answer.    Objection  sustained.)" 

John  Sharp,  a  witness  produced  and  duly 
aowm  at  the  trial  of  the  above  stated  case  on 
behalf  of  the  plaintiff,  was  asked  by  Bfr. 
Knowles,  among  others,  the  following  ques- 
tions: 

"Q.  Are  yon  familiar  with  the  tracks  and 
tbe  crossing  there  [referring  to  the  tracks  and 
crossing  at  the  Fireuch  Street  Station  of  the 
defendant  company]  ?  A.  Yes,  sir.  Q.  Right 
In  front  of  the  station?  A.  Yes,  sir.  Q.  And 
liave  seen  others  passing  over  it  to  trains  go- 
ing backward  and  forward?  A.  Yes,  sir;  I 
have  traveled  over  it  every  day  for  over  a  year. 
Q.  Is  tbat  platform  there  and  passageway  or 
crossing,  or  not  In  your  Judgment  an  unusually 
nnsafe  crossing  for  persons  to  use  and  to  wait 
npon  for  the  north-bound  trains?  (Objected 
to  by  Mr.  Ward,  of  counsel  for  defendant 
on  tbe  grotmd  tbat  it  was  calling  for  a  conclu- 
sion of  fact  which  was  for  the  Jury  to  deter- 
mine and  not  for  the  witness.)" 

PENNEWILL,  J.  The  majority  of  the 
court  hold  the  question  to  be  inadmissible. 

"Q.  In  being  down  to  take  tbe  1:87  train, 
and  other  north-bound  trains,  have  you  seen 
tbe  shifter  and  those  waiting  cars  at  any 
other  position  than  where  they  were  on  that 
day?  (Objected  to  by  counsel  for  defendant 
as  Irrelevant  Connsel  for  plaintUf  stated 
tbat  they  wished  to  show  a  custom  on  the 
part  of  the  defendant  company  of  standing 
tbe  shifting  engine  and  one  or  more  cars  in 
front  of  the  station  about  tbe  time  of  the  ap- 
proach of  the  1:87  train,  to  act  as  a  bar  or  as 
a  fence  to  keep  the  people  back  off  of  the  dan- 
gerous part  of  the  platform  where  the  tracks 
are;  that  It  was  pr(q>er  to  have  the  train 
there;  tbat  It  was  frequently  seen  tliere 
and  did  serve  that  purpose.)** 


PENNEWILL,  J.  We  think  this  queetloD 
Is  Inadmissible. 

Mr.  Knowles:  We  offer  in  evidence  City 
Ordinances,  p.  376,  f  12,  in  reference  to  speed 
of  trains  passing  through  the  city.  (Objected 
to  by  Mr.  Gray,  of  counsel  for  defendant  on 
tbe  ground  that  In  order  to  Introduce  in  evi- 
dence an  ordinance  of  a  municipality,  said 
ordinance  should  be  Identified  and  described 
with  particularity  in  the  pleadings,  whereas 
the  allegation  in  plaintiff's  declaration  con- 
cerning the  same  was  tbat  the  defendant's 
train  which  caused  the  accident  was  at  the 
time  moving  at  an  unlawful  rate  of  speed 
through  the  city,  to  wit,  at  a  speed  greater 
than  six  miles  an  hour.  No  authority  was 
cited  in  support  of  the  above  contention.) 

PENNEWILL,  J.  We  think  the  ordinance 
is  admissible  If  yon  have  no  other  ground 
than  tbat  which  yon  have  stated. 

Bfr.  Gray,  of  counsel  for  defendant,  here 
states  to  tiie  court  that  the  witness  Lewis 
Guest,  called  on  behalf  of  the  plaintiff  at  tbe 
afternoon  session  of  the  preceding  day,  had 
testified  to  certain  statements  made  by  Walter 
MacFeat  on  the  morning  of  the  accident  to 
the  latter  concerning  said  MacFeat's  inten- 
tions about  going  to  Philadelphia  on  the 
afternoon  train  of  that  day;  that  such  state- 
ments were  obviously  Improper,  and,  al- 
though no  objection  was  made  to  the  testi- 
mony at  the  time,  yet  he  considered  that  un- 
der tbe  principles  of  evidence  there  could 
be  no  time  limit  before  the  case  was  sub- 
mitted to  tbe  jury,  for  a  motion  to  strike  out 
evidence,  and  therefore  he  made  the  motion 
that  ail  such  evidence  as  he  had  above  refer- 
red to  given  by  said  witness  should  be  strick- 
en out 

PENNEWILL,  J.  You  made  no  Objection 
at  tbe  time  to  this  evidence,  and  under  our 
practice  we  think  it  is  too  late  to  make  the 
motion  now.  Our  practice  is  to  require  the 
motion  to  be  made  at  or  about  the  time  the 
evidence  is  given.  One  reason  for  such  a  rule 
of  practice,  it  occurs  to  us,  is  that  If  at  any 
time  during  the  trial  you  could  make  such  a 
motion.  It  would  consume  a  great  deal  of 
time  In  going  back  and  reading  the  testimony 
to  ascertain  what  it  was. 

LORE,  C.  J.  Another  reason  for  our  rule 
Is  tbat  If  you  make  no  objection  you  waive 
your  right  and  the  testimony  goes  upon  the 
record  and  becomes  a  part  of  it  The  practice. 
as  stated  by  Judge  PENNEWILL,  has  been 
quite  uniform  in  this  court 

PENNEWILL,  J.  The  court  refuse  your 
motion  to  strike  out  the  testimony. 

Harry  Bucher,  a  witness,  being  produced, 
sworn,  and  examined  on  tbe  part  and  behalf 
of  the  plaintiff,  testifies  as  follows: 

By  Mr.  Knowles:  "Q.  Where  do  yon  re- 
side and  what  is  your  occupation?  A.  At 
902  West  Eighth  street  and  I  am  a  photog- 
rapher. Q.  At  the  request  of  counsel  for 
plaintiff  In  this  case,  did  you  make  a  photo- 
graph of  French  Street  station?    A.  I  did. 
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Q.  Are  yon  familiar  with  tbat  locality?  A. 
I  am.  Q.  Have  yon  been  familiar  with  It  for 
the  last  several  years?  A.  Yes,  sir.  Q. 
What  is  the  date  of  the  photograph  or  nega- 
tive which  yon  made?  A.  The  14th  of  De- 
cember, 1903.  Q.  Was  the  condition  of  the 
track  and  station  there  at  that  time  the 
same  as  it  had  been  for  two  years  prior  to 
that?  A.  To  the  best  of  my  knowledge.  Q. 
Yon  have  been  familiar  with  It  all  of  that 
time?  A.  Yes,  sir.  Q.  Yon  have  been  down 
there  going  to  take  the  trains?  A.  Yes,  sir. 
Q.  Is  that  the  photograph  from  the  negative 
made  at  the  time  and  place  yon  just  stated 
(shows  photc^aph  to  witness)?  A.  This  was 
made  a  week  prior  to  that" 

The  above  photographs  are  here  ofTered 
in  evidence  by  Mr.  Enowlee,  objected  to  by 
Mr.  Gray,  who,  pending  the  decision  of  the 
objection,  cross-examines  the  witness  as  fol- 
lows: 

Cross-examlnatlbn  by  Mr.  Oray:  "X. 
Where  was  your  camera  posted  when  yon 
took  that  photograph — being  the  <me  show- 
ing the  train?  A.  This  one  was  made  by 
a  man  In  my  employ.  X.  It  was  not  made 
by  yon?  A.  No,  sir;  the  other  was  made 
by  me.  X.  Yon  don't  know  where  that  was 
taken  from?  A.  This  was  made  from  the 
position  of  French  street  looking  east  X. 
Do  yon  new  where  the  camera  was  posted? 
A.  I  Imagine  from  this  view,  about  the  mid- 
dle of  the  street  X.  Was  It  taken  with  a 
camera?  A.  Yes,  sir.  X.  What  kind  of  a 
camera?  A.  I  could  not  say.  X.  What  par- 
aphernalia was  there?  A.  An  ordinary  fo- 
cus camera.  X.  Is  it  snch  as  yon  would  use 
In  your  studio?  A.  No,  sir;  it  Is  different 
bat  it  is  a  view  camera.  We  use  different 
focos  lenses  for  outdoor  and  indoor  work. 
X.  Yon  did  not  take  that  one  yourself?  A. 
Not  that  one;  no,  sir." 

Mr.  Gray:  We  object  to  the  admission 
of  the  photograph,  showing  the  train,  as  not 
being  taken  by  this  witness  at  all. 

The  witness:  It  was  made  nnder  my  sn- 
pervlslon  though. 

"X.  You  were  not  present,  though?  A. 
No.  shr." 

PBNNEWILL,  J.  Do  you  oflFer  both  <rf 
them,  or  only  one,  Mr.  Knowles? 

Mr.  Knowles:  We  will  offer  them  separate- 
ly. We  will  withdraw  this  one  showing  the 
train,  for  the  present  and  our  offer  covers 
the  one  now  without  the  train. 

Mr.  Oray  continues:  "X.  Who  took  this 
other  one?  A.  I  did.  X.  What  time  of  day 
did  yon  take  It?  A.  I  took  that  about 
half  past  8  o'clodc  in  the  mwning.  X. 
Where  was  your  camera  posted  there?  A. 
I  was  standing  at  the  southwest  comer  of 
Water  and  French  streets." 

Mr.  Ward:  We  object  to  the  admission  of 
this  photograph,  the  conditions  not  being 
the  same  as  teetifled  to  in  this  case. 

FBNNBWILI/,  J.  We  think  this  is  admis- 
sible.   The  objection  is  overruled. 


The  same  Is  marked  by  tiie  stenographer 
"Ptalntlffs  Exhibit  D." 

BIr.  Knowles:  We  now  offer  this  other 
photograph  in  evidence — the  one  ahowlns  tlie 
train. 

By  Mr.  Knowles:  "Q.  Who  made  that 
photograph?  A.  BIr.  Wlngfleld,  who  la  in 
my  employ.  Q.  Was  It  made  at  yonr  re- 
quest? A.  Yes,  sir.  Q.  Is  Mr.  Wlngfleld  an 
onployft  of  yours?  A.  Not  at  the  present 
time,  but  was  at  the  time  this  was  made. 
Q.  Was  the  order  for  that  photograph  giv- 
en to  yon  at  your  place  of  business?  A.  It 
was.  Q.  And  In  accordance  with  that  did 
yon  send  yonr  employ^  or  representative  out 
to  take  that  photograph?  A.  I  did.  Q. 
Can  you  identify  it  as  being  a  photograph 
of  that  particnlar  place  or.  station,  the 
camera  having  been  placed  at  or  near  tlie 
northeast  comer  of  Water  and  French 
streets?  (Objected  to  by  counsel  for  de- 
fendant and  form  of  question  changed  as 
f(dlows:)  Q.  Yon  are  an  expert  photograph- 
er? A.  I  am  a  photographer.  Q.  How  long 
have  yon  been  engaged  In  that  business? 
A.  About  26  years." 

Mr.  Knowles  here  states  that  he  desires 
to  examine  this  witness,  to  see  whether  <»■ 
not,  as  an  expert,  he  can  say  where  the 
camera  was  placed  to  take  the  picture  or 
photograph,  which  be  desired  to  offer  In 
evidence. 

PENNBWILIi,  J.  We  think  this  Is  not  a 
qnestion  for  expert  testimony;  and  we  hold 
that  this  picture  Is  Inadmissible  at  tliis 
time. 

At  the  conclusion  of  plalntUTs  evidence, 
counsel  for  defendant  moved  for  a  nonsoit 
on  the  ground  of  contributory  n^Iigence  on 
the  part  of  the  plaintiff.  After  said  motion 
had  been  fully  argued  by  the  respective  oonn- 
sel,  the  conrt  rendered  the  following  opinion 
overmling  the  said  motion : 

PBNNBWIIili,  J.  (Gentlemen,  we  have 
carefully  considered  the  motion  for  a  non- 
suit made  in  this  case,  and  while  we  have 
very  grave  doubt  of  the  plaintiff's  rig:ht  to 
recover  upon  the  evidence  presented,  we 
think  the  case  should  go  to  the  Jury.  There- 
fore we  decline  to  order  the  nonsuit 

Mr.  Knowles:  I  ask  to  note  an  exception 
to  the  remarks  of  the  court  in  refusing  the 
nonsuit 

LORE,  a  X  We  do  not  think  this  is  an 
exceptionable  matter;  the  qnestion  as  to  a 
nonsuit  being  one  entirely  within  the  discre- 
tion of  the  court 

Mr.  Knowles:  May  it  please  the  court  I 
desire  to  note  an  exception  to  the  ruling  of 
the  court  upon  my  application  for  an  excep- 
tion to  the  remarks  of  the  oonrt  in  refusing 
the  motion  for  a  nonsnlt 

LORE,  O.  3.  I<et  It  be  noted  that  yon  ask- 
ed leave  to  except,  which  was  refused. 

Frank  Hyatt  a  witness,  being  produced, 
sworn,  and  examined  on  the  part  and  behalf 
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of  the  defendant,  testified,  among  otber 
things,  as  follows: 

By  Mr.  Gray:  "Q.  Do  you  remember  tbe 
20tb  da^  of  May,  1902,  the  day  this  man  Mac> 
Feat  was  killed?  A.  Tes,  sir.  Q.  Where 
were  you  standing  about  half  past  1  o'clock, 
or  somewhere  along  there?  A.  I  was  stand- 
ing at  Front  and  the  deiwt — Front  and 
French — on  the  pavement  of  the  station.  Q. 
Did  you  see  this  man  who  was  killed?  A. 
Tes,  sir.  Q.  Where  did  yon  first  see  him? 
A.  The  first  I  seen  of  him  be  ran  Into  me. 
-  Q.  He  was  running?  A.  Yes,  sir;  he  was  on 
a  slg-sag." 

By  Mr.  Melson :  "X.  Where  was  this  man, 
on  Front  street?  A.  Front  and  French. 
I  was  standing  on  the  corner." 

Mr.  Melson:  We  object  to  the  testimony 
as  to  what  this  man  was  doing  at  Front 
and  French  streets,  or  on  any  other  street, 
or  to  what  he  was  doing  at  any  time  or 
place  otber  than  the  time  and  place  of  tbe 
accident. 

Mr.  Oray:  Their  witnesses  have  testified 
that  they  saw  this  man  standing  on  the 
fwuth-bound  track  two  or  three  minutes  be- 
fore the  accident  This  Is  to  meet  that  tes- 
timony. 

PBNNBWUiL,  J.  We  think  It  U  admis- 
sible. 

Plaintiff's  Prayera 

First  If  a  person  has  the  bona  fide  In- 
tention of  taking  passage  by  a  train,  and  If 
he  goes  to  a  station  at  a  reasonable  time, 
lie  is  entitled  to  protection  as  a  passenger 
from  the  moment  he  enters  upon  the  carriers' 
premises.  Purchase  of  a  ticket  is  not  neces- 
sary to  create  the  relation  of  passenger  and 
carrier.  Grimes  v.  Pennsylvania  Co.  (O.  O.) 
36  Fed.  72 ;  Gordon  v.  Grand  St  &  Newton  R. 
R.,  40  Barb.  (N.  T.)  646 ;  Gordon  v.  West  End 
Sy.,  176  Mass.  181,  S5  N.  B.  890;  Jefferson- 
vllle,  etc.,  R.  R.  V.  Blley's  Adm'x,  89  Ind. 
S68;  Allender  ▼.  0.  R.  I.  R.  R.,  37  Iowa,  264; 
Inness  T.  Boston,  etc.,  R.  R.,  168  Mass.  438, 
47  N.  E.  193;  B.  ft  O.  B.  R.  v.  State  to  Use 
of  Chambers,  81  Md.  871,  82  Ati.  201. 

Second.  "The  law  In  its  beneficence  will 
not  allow  any  trifling  with  the  lives  or  per- 
sonal safety  of  human  beings,  and  therefore 
exacts  great  care,  diligence,  and  skill  from 
those  to  whose  charge  as  common  carriers 
they  are  committed.  •  •  •  This  obliga- 
tion is  Imposed  on  them  as  a  public  duty  and 
i>y  contract  to  carry  safely,  as  far  as  htunan 
-care  and  foresight  will  reasonably  admit" 
Fllnn  T.  P.  W.  &  B.  R.  R.,  1  Houst  469,  500; 
approved  In  Betts  v.  W.  0.  By.,  8  PennewlU, 
448,  63  Ati.  358;  McElroy  and  wife  v.  Nash- 
ua, etc,  R.  R.,  4  Cusb.  (Mass.)  400,  60  Am. 
Dec.  794;  Indianapolis,  etc.,  R.  R.  ▼.  Horst, 
«3  n.  S.  291,  23  L.  Ed.  898;  Carroll  v.  Staten 
Island  B.  R.,  68  N.  T.  126,  17  Am.  Rep.  221; 
Watson  V.  St  Paul  By.,  42  Minn.  46,  48  N.  W. 
904;  Raymond  r.  Burlington,  etc.,  R.  R.,  66 
Iowa,  152,  21  N.  W.  496;  Sherlock  et  al.  v. 
AlUng'B  Adm'r,  44  Ind.  184;  PitUburg,  Cln.. 


etc.,  R.  R.  T.  Thompson,  66  111.  138 ;  Hegeman 
T.  B.  B.,  18  N.  Y.  9,  64  Am.  Dec.  617;  Codding- 
ton  V.  Brooklyn,  etc,  R.  R.,  10!  N.  Y.  66,  6 
N.  B.  797. 

Third.  "Carriers  are  affected  by  what  are 
called  'legal  duties'  towards  their  customers. 
*  *  *  And  these  duties  of  observance  to- 
wards those  employing  the  carriers,  as  they 
grow  out  of  their  occupation  as  public  agents, 
do  not  require  to  be  proved,  on  the  trial  of 
suits  against  them,  but  exist  In  legal  contem- 
plation, and  therefore  are  recognized  by  the 
courts  without  any  proof.  Among  the  duties 
with  which  carriers  are  charged  by  law  Is 
that  of  providing  a  safe  means  of  Ingress  and 
egress.  •  •  •  The  law,  indeed,  would  be 
sadly  deficient  did  It  not  require  this  duty 
at  the  hand  of  railroad  carriers."  Wallace 
V.  W.  &  N.  R.  R.,  8  Houst  529,  18  Ati.  818. 

Fourth.  "Where  the  arrangement  of  a 
station  Is  such  that  a  passenger  has  to  cross 
a  track  either  before  entering  or  after  leav- 
ing tbe  cars,  he  has  a  right  to  assume  that 
the  track  may  be  crossed  safely,  and  the  rail- 
way Is  liable  if  be  be  struck  by  a  train  mov- 
ing on  that  track  when  he  is  approaching  or 
leaving  the  cars  or  station."  Tarry  v.  Jew- 
ett  78  N.  Y.  838;  Brassell  v.  N.  Y.  C.  R.  R. 
Co.,  84  N.  Y.  241;  Penn.  R.  R.  v.  White,  88 
Pa.  827;  Klein  v.  Jewett  Recv'r  Erie  By.. 
26  N.  J.  Bq.  474;  B.  &  O.  R.  R.  v.  State  to 
Use  of  Chambers,  81  Md.  871,  32  Ati.  201; 
Beecber  v.  L.  I.  R.  R.  Co.,  161  N.  Y.  222,  55 
N.  E.  899. 

Fifth.  Independent  of  any  ordinance  upon 
the  subject  the  running  of  its  north-bound 
express  train  at  a  high  rate  of  speed  through 
a  station  where  persons  were  waiting  to  take 
Its  trains  would  be  evidence  of  negligence  on 
the  part  of  the  defendant  B.  &  O.  R.  R.  v. 
State  to  Use  of  Chambers,  SI  Md.  884,  82 
Ati.  201. 

Sixth.  "The  plaintiff  would  be  entitied  to 
recover,  notwithstanding  there  had  been  some 
negligence  on  the  part  of  MacFeat  If  It  was 
the  negligence  of  the  defendant  alone  that 
was  the  proximate  or  Immediate  cause  of  the 
injury,  provided  the  negligence  of  MacFeat 
was  not  then  continuing  and  did  not  at  the 
precise  time  enter  into  the  accident ;  in  oth- 
er words,  if,  notwithstanding  the  previous 
negligence  of  MacFeat,  the  company  could 
have  prevented  tbe  accident  by  the  use  of  or- 
dinary and  reasonable  car&"  Cox  v.  W.  0. 
By.  Co.,  4  Pennewill,  162,  63  Ati.  569;  Ford 
V.  Warner  Co.,  1  Marv.  93,  37  Ati.  39 ;  Chlel- 
insky  V.  Hoopes  &  Townsend  Co.,  1  Marv. 
278,  40  Att  1127. 

Seventh.  "As  MacFeat  is  dead,  not  here 
to  speak  for  himself,  the  law  clothes  him 
with  the  presumption,  that  when  using  the 
platforms  and  passageways  of  the  defendant 
at  the  French  Street  Station  on  that  day,  that  ■ 
he  did  his  duty ;  used  such  care  and  precau- 
tion as  an  ordinarily  prudent  and  careful 
man  would  use  in  like  case,  and  by  that  pre- 
sumption you  are  to  be  governed,  unless  the 
evidence,  direcUy  or  indirectly,  rebuts  it  and 
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shows  that  be  did  not  nse  such  care  and  pre- 
caution." Martin  v.  B.  &  P.  R.  R.,  2  Marv. 
130,  42  Atl.  442;  Cox  v.  W.  C.  By.  Co.,  4 
PennewUl,  162,  63  Ati.  S69. 

Eighth.  H,  from  the  ertdence,  the  Jury  be- 
lieve that  the  defendant  company  started  np 
Its  shifting  engine  and  cars  along  and  across 
the  platform  or  that  part  of  the  station  used 
and  occupied  by  passengers  while  waiting  for 
and  boarding  the  north-bound  trains,  at  or 
about  the  time  the  1:.37  train  was  coming  in 
and  up  to  the  station,  and  that  by  reason  of 
such  action  on  the  part  of  the  defendant  com- 
pany, Walter  MacFeat,  in  making  an  effort 
to  escape  from  the  danger  of  the  approaching 
shifter,  moved  his  position  on  the  platform, 
and  In  doing  so  got  so  near  the  north-bound 
track  that  he  was  struck  by  the  1 :37  north- 
bound  train  while  running  at  a  speed  In  ex- 
cess of  sis  miles  an  hour,  and,  either  by  the 
blow  of  the  1 :37  train  engine  or  by  the  shift- 
ing engine  which  partly  ran  over  him,  came 
to  his  death,  then  the  defendant  company  is 
guilty  of  negligence,  and  the  verdict  of  the 
jury  should  be  for  the  plaintiff.  Cannon  v. 
Pittsburg  Trac.  Co.,  194  Pa.  169,  44  AU.  1089; 
Stevenson  v.  Chic,  etc.,  R.  (C.  C.)  18  Fed. 
493 ;  Wilson  v.  N.  Pac.  B.,  26  Minn.  278,  3 
N.  W.  338. 

Ninth.  The  rule  as  to  contributory  negli- 
gence is  that  where  the  deceased  even  acts 
erroneously,  If  he  so  acts  "through  fright  or 
excitement  Induced  by  the  defendant's  negli- 
gence, or  adopts  a  perilous  alternative  in  the 
endeavor  to  avoid  an  Injury  threatened,  he  is 
not  guilty  of  contributory  negligence.  And 
In  considering  the  conduct  of  the  deceased.  If 
the  peril  seemed  imminent,  more  hasty  and 
violent  action  was  to  be  expected  than  would 
t>e  natural  at  quieter  moments;  and  such 
conduct  Is  to  be  judged  with  reference  to  the 
stress  of  appearances  at  the  time,  and  not  by 
the  cool  estimate  of  the  actual  danger  formed 
by  outsiders  after  the  event."  Gannon  v. 
N.  Y.,  etc.,  R.,  173  Mass.  40,  52  N.  B.  1075, 
43  L.  R.  A.  833;  Penn.  R.  v.  Kllgore,  32  Pa. 
292,  72  Am.  Dec.  787;  Indianapolis  R.  v. 
Carr,  Adm'r,  35  Ind.  510 ;  Penn.  R.  v.  Ogler. 
35  Pa.  60,  78  Am.  Dec.  322;  Ward  v.  Chic. 
R.,  85  Wis.  601,  55  N.  W.  771;  Chicago  v. 
Heslng,  Adm'r,  83  111.  204.  25  Am.  Rep.  878; 
Wesley  City  Coal  Co.  v.  Healer,  84  111.  126; 
Schmidt  V.  Burlington  R.,  75  Iowa,  606,  39  N. 
W.  916;  Twomley  v.  C.  Park.  R.,  69  N.  X. 
158,  25  Am.  Rep.  162 ;  Wilson  v.  N.  Pac.  B., 
26  Minn.  278,  8  N.  W.  333;  Iron  B.  Co.  v, 
Mowery,  36  Ohio  St.  418,  38  Am.  Rep.  597; 
Buel  V.  N.  Y.  C.  R.,  31  N.  Y.  314,  88  Am.  Dec. 
271;  Louisville  R.  v.  Lucas  (Ind.  Sup.)  21 
N.  E.  9C8,  6  L.  R.  A.  193. 

Tenth.  If  the  defendant  "seeks  to  avoid 
liability  for  its  negligence  upon  the  ground 
•  of  contributory  negligence  on  the  part  of 
MacFeat,  then  the  defendant  must  show 
such  contributory  negligence  on  the  part  of 
MacFeat  by  a  preponderance  of  proof,  or  the 
plaintiff  will  be  entitled  to  your  verdict" 
Louth  V.  Thompson,  1  Penuewill,  156,  39  Atl. 


1100;  WllUns  v.  Wilmington,  2  Marv.  132. 

42  Atl.  41& 

Eleventh.  "If  you  shopid  believe  from  the 
evidence  In  this  case  that  at  the  time  of  the 
accident  the  north-bound  train  which  struck 
MacFeat  was  running  at  a  rate  of  speed  In 
excess  of  six  miles  an  hour  in  violation  of 
the  ordinance  of  the  city  of  Wilmington,  and 
that  such  excessive  speed  was  the  proximate 
cause  of  the  injury  to  the  plaintiff,  then  your 
verdict  should  be  for  the  plaintiff.  The  vio- 
lation of  an  ordinance  of  this  city  is  of  it- 
self (per  se,  as  we  may  say)  an  act  of  negli-- 
geuce  which,  in  a  legal  controv«-sy  like  thla, 
only  requires  to  be  proved  to  render  the 
wrongdoer  liable  for  any  injury  resulting 
from  such  misconduct"  Knopf  v.  P.  W.  & 
B.  R.  R.  Co.,  2  Pennewill,  392,  46  Atl.  747; 
Robinson  v.  Simpson,  8  Houst  400,  32  AtL 
287;  Giles  v.  Diamond  State  Iron  Co..  T 
Houst  453,  466,  8  AtL  368;  Diamond  State 
Iron  O.  V.  Giles,  7  Houst  666,  11  Atl.  189; 
Jones  V.  Belt  8  Houst  563,  564,  32  AtL  723; 
Carswell,  Adm'r,  v.  Mayor  and  Council  of 
WIL,  2  Marv.  360,  366,  43  Atl.  169. 

Twelfth.  If  yon  find  for  the  plaintiff,  "in 
estimating  his  damages,  you  may  consider 
the  reasonable  probabilities  of  the  life  of  the 
deceased  and  ascertain  as  nearly  as  yon  may 
the  value  of  that  life,  including  tiie  past  losaea- 
and  such  prospective  damage  as  has  resulted, 
or  may  result  from  his  death."  Carswell, 
Adm'r,  v.  City  of  Wihnlngton,  2  Marv.  S0O,. 

43  Atl.  169. 

Def^idant's  Prayers. 

The  defendant  prays  the  court  to  Instmct' 
the  jury  as  follows : 

First  That  the  Jury  bring  In  a  verdict  tor 
the  defendant 

Second.  That  If  the  jury  believe  that  Wat 
ter  MacFeat  negligently  placed  himself  In  a. 
position  of  danger  and  was  injured  in  con- 
sequence thereof,  the  said  MacFeat  was  guil- 
ty of  such  contributory  negligence  as  would, 
prevent  his  recovery. 

Third.  That  If  the  jury  believe  that  Wal- 
ter MacFeat  negligently  placed  himself  In  a 
position  of  danger,  and  while  In  such  position 
was  confronted  with  an  apparent  imminent 
peril,  and  in  attempting  to  escape  such  peril 
exposed  himself  to  the  injury  by  which  he 
was  killed,  then  the  jury  must  find  a  y»- 
dict  for  the  defendant 

Fourth.  That  if  the  jury  find  that  thfr 
negligence  of  MacFeat  contributed  to  and 
entered  into  the  accident  the  Jury  shall 
return  a  verdict  for  the  defendant,  as  Mac- 
Feat in  that  case  would  be  guilty  of  con- 
tributory negligence.  Where  there  Is  con- 
tributory negligence,  the  law  will  not  attempt 
to  measure  the  proportion  of  blame  or  negli- 
gence to  be  attributed  to  each  party. 

Fifth.  If  the  jury  find  that  any  negligence, 
however  slight,  on  the  part  of  the  plaintiff 
contributed  to  the  accident,  they  must  return 
a  verdict' for  the  defendant 

Sixth.  If  the  Jury   should  find  t)iat  tbe- 
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defendant,  at  the  time  of  the  accident,  wat 
negligent  by  a  ytolation  of  running  its  train 
at  an  unlawfnl  speed,  the  defendant  will  not 
be  liable  If  tbe  injury  was  cansed  in  any  de- 
gree by  tbe  negligence  or  careless  conduct 
of  tbe  plaintiff.  Tbe  law  does  not  permit 
noy  one  to  recover  damages  from  anotba 
for  an  injory  If  bis  own  negligence  has  con- 
tributed thereto,  or  where  by  tbe  exercise  of 
reasonable  care  be  could  have  avoided  it 

Seventb.  If  the  jury  believe  that  It  has  not 
been  shown  by  the  preponderance  of  the  testi- 
mony that  the  negligence  of  tbe  defendant 
was  tbe  proximate  cause  of  the  injury  to  the 
plaintiff,  or  If  the  Jury  should  believe  that  the 
negligence  of  MacFeat  himself  contributed  to 
tbe  injury  complained  of,  tbe  Jury  should 
return  a  verdict  for  tbe  defendant 

PENNBWILL,  J.  (charging  the  Jury).  This 
Is  an  action  brought  by  Alexander  L.  Mac- 
Feat  administrator  of  Walter  MacFeat  de- 
ceased, against  tbe  Pdlladelptala,  Wilmington 
3c  Baltimore  Railroad  Company,  to  recover 
damages  for  the  death  of  said  deceased, 
wbich  is  alleged  to  have  been  caused  by  the 
negligence  of  said  company  on  the  26th  day 
of  May,  1902,  at  Ito  French  Street  Station  In 
this  <Atf.  Tbe  declaration  filed  in  tbe  case 
consists  of  numerous  counts,  but  we  think  the 
negligence  averred  therein  and  relied  upon 
by  tbe  plaintiff  may  be  summarized  as  fol- 
lows: 

That  the  defendant  did  not  provide  or  fur- 
nish suflBcient  suitable,  and  safe  platforms 
and  passageways  for  the  deceased  at  said 
station;  that  the  defendant  negligently  and 
carelessly  failed  to  properly  warn  the  deceas- 
ed of  tbe  movement  of  the  cars  operated  and 
controlled  by  the  defendant  by  guard,  bell, 
wblstle,  or  otherwise;  that  tbe  defendant 
knowing  that  deceased  was  caught  and  fas- 
tened by,  under,  and  beneath  its  engine,  did 
negligenUy  move,  start  and  back  said  engine, 
thereby  crushing  and  mangling  tbe  deceased ; 
that  by  and  through  tbe  negligence  of  tbe  de- 
fendant its  engine  or  car  was  driven  or  struck 
against  the  deceased  without  any  notice  or 
warning  being  given  to  him;  that  the  de- 
fendant negligently  furnished  the  deceased 
unsafe  Ingress  to  its  trains,  In  that  it  failed 
to  have  tbe  supply  train  in  the  proper  and 
usual  position,  and  by  reason  thereof  an  en- 
gine or  car  of  the  defendant  was  driven  and 
struck  against  the  deceased ;  that  the  defendant 
knowing  of  the  position  of  the  deceased  under 
its  engine  or  shifter,  negligently  started,  mov- 
ed, and  backed  said  engine  or  shifter,  thereby 
wounding  and  Injuring  the  deceased;  that 
the  defendant  negligently  ran  and  operated 
Its  engine,  with  tbe  cars  thereto  attached,  at 
tbe  time  and  place  of  the  accident,  at  a  speed 
greater  than  It  was  authorized  by  law  to  do, 
to  wit,  at  a  speed  upwards  of  six  miles  an 
hour. 

It  is  also  averred  In  said  declaration  that 
the  defendant  was  negligent  in  causing  one 
of  Its  trains  to  approach  said  station  with- 


out being  stopped  before  reaching  a  pasaenser 
train  that  was  receiving  passengers,  and  also 
in  falling  to  have  its  servants  and  employes 
standing  at  the  proper  place  upon  the  said 
platforms  and  passageways  of  said  station  to 
give  proper  notice  to  the  deceased  of  the 
movement  of  its  trains.  It  is,  however,  ad- 
mitted by  tbe  plaintiff  that  there  is  no  evi- 
dence In  the  case  to  support  either  of  these 
last  two  averments,  and  they  are,  therefore, 
not  to  be  considered  by  you.  In  some  of  tbe 
counts  of  plaintifCs  declaration  It  is  alleged 
that  tbe  deceased  was  a  passenger  of  the 
defendant  company  at  tbe  time  and  place 
of  tbe  accident  and  in  other  counts  It  Is  al- 
leged that  be  was  on  tbe  platforms  and  pas- 
sageways of  tbe  said  company  at  the  time  of 
the  accident  lawfully  or  with  the  knowledge 
of  the  defendant 

Tbe  defendant  company  denies  that  it  was 
guilty  of  any  negligence  that  caused  tbe 
death  or  injury  of  the  said  Walter  MacFeat 
and,  moreover,  insists  that  If  there  was  any 
negligence,  it  was  the  negligence  of  blm,  the 
said  Walter  MacFeat  and  not  the  negligence 
of  the  company. 

We  have  been  asked  by  the  defendant  to 
direct  you  to  find  a  verdict  for  the  defendant 
This  we  decline  to  do.  We  say  to  you,  gentle- 
men, that  with  the  facts  or  evidence  In  the 
case  the  court  have  nothing  to  do.  They  are 
for  your  determination  alone.  You  are  the 
sole  Judges  of  tbe  effect  and  weight  of  tbe 
testimony.  You  have  heard  all  the  evidence, 
and  it  Is  now  for  your  careful  consideration 
and  determination,  applying  thereto  the  law 
as  we  shall  declare  It  to  you. 

This  action  is  based  upon  negligence,  which 
has  often  been  defined  by  this  court  to  be 
the  want  of  ordinary  care;  that  is,  tbe 
want  of  such  care  as  a  reasonably  prudent 
and  careful  man  would  use  under  similar  cir- 
cumstances. It  Is  for  you  to  determine  from 
the  evidence  whether  there  was  any  negli- 
gence that  caused  the  accident  complained  of, 
and.  If  there  was,  whether  It  was  tbe  negli- 
gence of  the  defendant  or  of  Walter  Mac- 
Feat the  plaintiff's  Intestate.  TO  enable 
tbe  plaintiff  to  recover  at  all,  he  must  show  to 
your  satisfaction  by  a  preponderance  of  the 
evidence,  that  the  negligence  which  caused 
the  accident.  If  any  there  was,  was  the  fault 
of  tbe  defendant  company.  Tbe  burden  of 
proving  such  negligence  Is  \ipoa  the  plaintiff, 
and  the  defendant  can  be  held  liable  only  for 
such  negligence  as  constitutes  the  proximate 
or  immediate  cause  of  tbe  injury. 

There  are  certain  things  which  amount  to 
negligence  In  law,  whether  any  positive  or 
active  negligence  be  proved  or  not  The  vio- 
lation of  an  ordinance  of  this  dty  Is  of  Itself 
(per  se,  as  we  may  say)  an  act  of  negligence, 
wbich  only  requires  to  be  proved  to  render 
a  wrongdoer  liable  for  any  injury  result- 
ing from  such  misconduct  In  such  case, 
however,  the  defendant  would  not  be  liable 
unless  the  violation  of  the  ordinance — that 
Is,  tbe  excessive  speed  of  the  train — caused 
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the  accident  complained  of;  nor  wonld  the 
defendant  be  liable  If  the  Injury  was  canaed 
by  the  negligence  of  the  deceased.  The  law 
does  not  permit  any  one  to  recover  damages 
from  another  for  an  Injury  if  his  own  negli- 
gence has  contributed  thereto,  or  where  by  the 
exercise  of  reasonable  care  he  could  have 
avoided  It 

The  term  "ordinary  care,"  when  applied 
to  the  management  of  railroad  engines  and 
cars  in  motion,  Imports  all  the  care  which 
the  peculiar  circumstances  of  the  place  or 
occasion  reasonably  require;  and  this  will  be 
Increased  or  diminished  according  as  the 
ordinary  liability  to  danger  and  accident  and 
to  do  Injury  to  others  is  Increased  or  di- 
minished in  the  movement  and  management 
of  such  engine  and  cars.  It  Is  the  duty  of  a 
railroad  company  to  give  timely  and  suf- 
ficient warning,  by  bell,  whistle,  or  otherwise, 
of  the  approach  of  trains,  and  to  run  Its  trains 
at  a  rate  of  speed  proper  and  reasonable 
under  the  drcnmstances;  and,  If  the  defend- 
ant failed  to  make  use  of  such  usual  and 
appropriate  means  to  warn  the  deceased  at 
the  time  and  place  of  the  accident.  It  would 
be  negligence  on  Its  part;  and.  If  the  accident 
occurred  by  reason  of  Its  failure  so  to  do, 
the  defendant  would  be  liable,  provided  the 
deceased  did  not  by  his  own  negligence  or 
want  of  care  contribute  to  the  accident  But 
on  the  other  hand,  It  is  equally  well  settled 
that  the  person  Injured  was  also  bonnd  at  the 
same  time  to  use  ordinary  care  to  avoid  the 
Injury,  and  the  care  and  diligence  which  he 
was  bonnd  to  exercise  must  be  in  proportion 
to  the  danger  to  be  avoided.  It  Is  a  general 
rule  that  persons  crossing  railroad  tracks  are 
bound  to  the  reasonable  use  of  all  their  senses 
for  the  prevention  of  accident  and  also  to  the 
exercise  of  all  such  reasonable  caution  as 
ordinarily  prudent  and  careful  persons  would 
exercise  in  like  drcnmstances. 

As  we  have  before  stated,  the  plaintiff 
claims  In  certain  counts  of  his  declaration 
that  the  plaintiff's  Intestate,  at  the  time  and 
place  of  the  accident  was  a  passenger  of 
the  defendant  company;  this,  however,  being 
denied  by  the  defendant  It  is  for  you  to 
determine,  from  the  evidence,  whether  he 
was  such  passenger  or  not  It  is  not  neces- 
sary to  constitute  him  a  passenger  that  he 
should  have  had  a  ticket  or  that  he  should 
have  been  actually  upon  the  train  of  the  de- 
fendant. If  you  believe  that  it  was  the  bona 
fide  intention  of  Walter  MacFeat  at  the  time 
of  the  accident,  to  board  the  defendant's 
train,  and  that  the  defendant  had  knowl- 
edge of  that  fact  or  that  the  acts  and 
conduct  of  the  deceased  and  the  other  facts 
and  circumstances  were  such  as  to  reason- 
ably inform  or  notify  the  defendant  that  he 
intended  to  board  the  train,  he  was  entitled 
to  such  care  and  protection  on  the  part  of 
the  defendant  as  is  required  under  the  law 
where  the  relation  of  passenger  and  carrier 
exists.  A  common  carrier  of  passengers 
Is  liable  tor  Injuries  to  the  latter  only  in 


case  of  the  carrier's  negligence,  and  not 
when  the  passenger  could  have  escaped  the 
Injury  by  the  use  of  such  care  on  bis  part 
as  a  reasonably  careful  person  wonld  take 
of  himself  under  like  circumstances.  The 
law,  however,  exacts  great  care,  dlllgoice, 
and  skill  from  those  to  whose  charge  as 
common  carriers  passengers  are  committed. 
Common  carriers  of  passengers  are  teqion- 
slble  for  any  negligence  resulting  in  injury 
to  them,  and  are  required,  in  the  preparation, 
conduct  and  management  of  their  means  of 
conveyance,  to  exercise  every  degree  of  care, 
diligence,  and  skill  which  a  reasonable  man 
would  use  under  such  circumstances.  This 
obligation  Is  Imposed  on  them  as  a  public 
duty,  and  by  their  contract  to  carry  safely, 
as  far  as  human  care  and  forethonght  will 
reasonably  admit  Fllnn  v.  P.  W.  &  B.  R.  R. 
Co.,  1  Houst  460;  Betts  v.  W.  O.  By.  Co.. 
3  Pennewlll,  448,  63  Atl.  358. 

When  the  arrangement  of  a  station  Is  such 
that  a  passenger  has  to  cross  the  track  either 
before  entering  or  after  leaving  the  cars, 
he  has  a  right  to  assume  that  the  track  may 
be  crossed  safely,  provided  he  crosses  the 
track  at  a  proper  and  reasonable  time  and 
is  not  struck  because  of  his  own  negligence. 
The  tracks  of  a  railroad  company  over 
which  frequent  trains  are  passing  is  a  place 
of  danger,  and  neither  a  passenger  nor 
other  person  has  a  right  to  go  upon  them 
at  an  improper  or  unreasonable  time.  In  the 
absence  of  any  evidence  to  the  contrary,  the 
law  presumes  that  at  the  time  of  the  acci- 
dent the  deceased  did  his  duty  and  did  exer- 
cise reasonable  care  and  caution.  This, 
however,  is  merely  a  presumption  of  law. 
and  may  be  rebutted  by  evidence  showing 
that  he  did  not  exercise  such  care  and 
caution.  If  the  negligence  of  the  deceased, 
Walter  MacFeat  contributed  to  and  entered 
Into  the  accident  at  the  time  the  Injories 
were  received,  the  plaintiff  cannot  recover. 
even  though  the  company  was  also  guilty  of 
negligence.  In  such  case  the  deceased  would 
be  guilty  of  contributory  negligence,  and 
the  law  will  not  attempt  to  measure  the 
proportion  of  blame  or  negligence  to  be 
attributed  to  each  party. 

The  plaintiff,  however,  would  be  entitled 
to  recover,  notwithstanding  there  had  been 
some  negligence  on  the  part  of  the  de- 
ceased, if  It  was  the  negligence  of  tbe  de- 
fendant alone  that  was  the  proximate  or 
Immediate  cause  of  the  accident  provided 
the  negligence  of  the  deceased  was  not  then 
contributing  to  and  did  not  at  that  precise 
time  enter  into,  the  accident ;  in  other  words, 
if,  notwithstanding  any  previous  negligence 
of  the  deceased,  the  company  could  have 
prevented  the  accident  by  the  use  of  ordinary 
and  reasonable  care.  The  plaintitTs  right  to 
recover  is  based  upon  the  negligence  of  the 
defendant.  The  burden  is  upon  the  plain- 
tiff to  prove  such  negligence  to  your  satis- 
faction by  a  preponderance  of  the  evidiemce; 
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and,  where  contributory  negligence  is  wt 
np  as  a  defense,  it  must  be  proved  by  the 
defendant  in  like  manner. 

Wbile  a  person  slioald  not  be  beld  guilty 
of  contributory  negligence  who,  In  the  ef- 
fort to  avoid  immediate  danger,  in  the  ex- 
igency of  the  moment,  suddenly  and  without 
time  or  opportunity  for  reflection,  puts  him- 
self in  the  way  of  other  peril  without  fault 
on  his  part,  and  particularly  so  if  the  defend- 
ant has  placed  the  person  in  such  position, 
yet  no  one  has  a  right  to  needlessly  place 
himself  in  a  place  of  danger;  and  if  a  person, 
falling  to  observe  due  care,  walks  Into  a 
danger  that  the  observance  of  due  care  would 
have  enabled  liim  to  avoid,  be  is  no  leas  guilty 
of  contributory  negligence  than  he  who  by 
the  observance  of  due  care  could  extricate 
himself  from  danger,  but  falls  to  make  any 
effort  for  his  personal  safety,  and  because 
thereof  is  injured.  One  approaching  a  rail- 
road crossing  is  bound  to  know  that  it  is 
a  place  of  danger,  and  he  must  give  tbat  at- 
tention to  the  sights  and  sounds  of  warning 
of  an  approaching  train,  If  any  there  are, 
tbat  a  man  of  ordinary  caution,  under  like 
circumstances,  would  give. 

A  pure  accident,  without  negligence  on  the 
part  of  the  defendant,  is  not  actionable;  and 
if  you  should  believe  that  it  was  of  such 
character,  it  would  come  under  the  head  of 
unavoidable  accident,  and  the  'plaintlu  could 
not  recover. 

If  yon  shall  believe  from  a  preponderance 
of  the  evidence  in  this  case  that  at  the  time 
of  the  accident  the  train  that  struck  the  de- 
ceased was  running  at  a  rate  of  speed  In  ex- 
cess of  six  miles  an  hour  in  violation  of  the 
ordinance  of  the  city  of  Wilmington,  and  tbat 
such  excessive  speed  was  the  proximate  cause 
of  the  death  of  the  deceased,  and  shall  also 
believe  that  the  deceased  was  free  from  any 
negligoice  on  his  part  that  contributed  to 
the  injury,  your  verdict  should  be  for  the 
plaintiff.  But  the  plaintiff  would  not  be  en- 
titled to  recover,  because  of  such  excessive 
speed,  if  such  excessive  speed  was  not  the 
proximate  cause  of  bis  death. 

Or  if  yon  should  believe  that  at  the  time 
of  the  accident  the  defendant  was  not  ex- 
ercising ordinary  care,  as  we  have  defined 
It  to  you — that  is,  all  the  care  and  circum- 
si>ectlon,  prudence,  and  discretion  that  an 
ordinarily  prudent  and  careful  man  would 
tiave  exercised  under  the  circumstances — and 
tliat  the  want  of  such  care  and  diligence  was 
the  proximate  cause  of  the  injury  to  the  plain- 
tiff, and  shall  also  believe  tbat  the  deceased 
was  free  from  any  negligence  that  contributed 
to  the  accident,  then  your  verdict  should  be 
for  the  plaintiff.  But  if  you  should  believe 
tbat  it  has  not  been  shown  by  the  preponder- 
ance of  the  testimony  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  the 
death  of  Walter  MacFeat,  or  If  you  should 
believe  that  the  negligence  of  Walter  Mac- 
Feat  himself  contributed  to  bis  death,  your 
verdict  should  be  for  the  defendant 


If  you  should  find  (or  the  plaintiff,  your 
verdict  should  t>e  for  such  a  sum  as  you 
believe  from  the  evidence  the  deceased  would 
probably  have  earned  in  his  business  during 
life  and  left  as  his  estate  at  the  time  of  his 
death,  and  which  would  liave  gone  to  his  next 
of  kin,  taking  into  consideration  his  age,  his 
reasonable  probabilities  of  life,  bis  ability 
and  disposition  to  labor,  and  habits  of  living 
and  expenditure. 

Verdict  for  defendant 


HILLBMAN  et  sL  v.  BCAVANAUOH  et  al. 

(Supreme  Court  of  Pennsylvania.  Jan.  2,  1906.) 

Pabtnbbship— Death  or  Pabtneb— Account- 
INO— Suit  bt  Cbbdetobs. 

The  Individnal  creditors  of  a  deceased  part- 
ner agreed  with  the  sarviving  partner  ana  the 
widow  of  the  deceased,  who  was  his  adminis- 
tratrix, tbat  the  surviving  partner  should  tak» 
the  partnership  property  and  pay  the  partner- 
ship debts,  and  pay  the  administrator  whatevei 
would  be  due  the  estate  of  the  deceased  partner. 
He  also  agreed  to  furnish  the  creditors  of  the 
partner  with  a  statement  of  the  amount  paid. 
The  creditors  also  made  a  subseouent  agree- 
ment with  the  widow  as  an  Individual  that  if 
the  Interest  of  the  deceased's  estate  in  the  sur- 
plus, after  payment  of  the  debts,  was  insuffi- 


cient to  pay  the  Individual  debts,  she  would 
pay  them  with  the  profits  from  a  new  partner- 
ship between  herself  and  the  surviving  partner. 


Thereafter  the  creditors  who  were  not  paid  filed 
a  bill  aninst  the  administratrix  and  the  new 
firm,  and  the  corporation  succeeding  to  it  for 
an  accounting  with  the  second  partnership. 
Held  that,  inasmuch  as  the  creditors'  remedy 
was  against  the  widow  as  an  individual,  the  bill 
was  properly  dismissed. 

Appeal  from  Court  of  Common  Pleas, 
Butler  County. 

Bill  by  H.  O.  Milleman  and  J.  G.  Mille- 
man  against  Mary  S.  Kavanangh  and  others. 
From  a  decree  dismissing  the  bill,  plalnr 
tiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  D.  Marshall,  for  appellants.  W.  H. 
Lusk  and  W.  D.  Brandon,  for  appellees. 

FELL,  J.  The  right,  which  the  plain- 
tiffs seek  to  enforce  by  the  bill  filed  arises 
from  two  agreements  made  under  the  follow- 
ing circumstances:  William  Kavanaugh  had 
been  one  of  three  members  of  a  partnership 
which  bad  been  dissolved  by  his  death. 
Letters  of  administration  on  his  estate  bad 
been  granted  to  his  widow,  Mary  S.  Kava- 
naugh. One  of  the  surviving  partners  pro- 
posed to  purchase  the  property  of  the  part- 
nership; the  purchase  money  to  be  applied 
to  the  payment  of  the  partnership  debts,  and 
the  balance.  If  there  should  be  any,  to  be 
divided  according  to  the  Interests  of  the 
partners.  It  was  also  proposed  to  form  a 
new  partnership,  composed  of  the  surviving 
partners  and  the  widow  of  the  deceased 
partner,  to  continue  the  business.  The 
plaintiffs  were  creditors  of  the  deceased  part- 
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uer,  but  not  of  the  partnersblp,  and  their 
assent  to  the  proposed  method  ot  closing  the 
affairs  of  the  partnership  was  desired.  Both 
of  the  agreements  are  Inartiflcially  drawn, 
but  their  meaning  is  obvlons.  The  first, 
signed  by  the  plaintiffs  and  the  surviving 
partner  who  purchased  the  property  and 
paid  the  partnership  debts,  recites  the  terms 
of  the  purchase  and  his  agreement  to  pay  to 
the  administratrix  whatever  should  be  due 
her  husband's  estate;  and  by  It  be  agrees, 
at  the  completion  of  the  settlement,  to  fur- 
nish the  plaintiffs  with  a  statement  of  the 
amounts  paid  with  vouchers.  To  this  meth- 
od of  winding  up  the  partnership  the  plain- 
tiffs agreed.  The  second  agreement,  dated 
one  day  after  the  first,  is  between  the  plain- 
tiffs and  Mrs.  Kavanaugh,  as  an  individual, 
and  not  as  administratrix.  It  recites  the 
terms  of  the  sale,  the  purpose  of  the  sur- 
viving partners  and  Mrs.  Kavanaugh  to 
form  a  new  partnership,  and  by  it  she  agrees 
that,  if  the  interest  of  her  husband's  estate 
In  the  surplus  after  the  payment  of  th? 
partnership  debts  is  not  sufficient  to  discbars'' 
the  debt  of  the  plaintiffs,  she  will  pay  It 
with  the  profits  she  derives  from  the  new 
partnership.  The  plaintiffs  agree  tl),at  they 
will  not  demand  payment  of  her  in  any  other 
manner.  The  bill  is  against  the  adminis- 
tratrix, the  three  members  of  the  new  part- 
nership, and  a  cori)oration  that  succeeded 
to  the  business  of  the  partnership.  Its  pray- 
ers are  for  a  decree  directing  the  partner 
who  purchased  the  property  and  paid  the 
debts  of  the  first  partnership  to  render  a 
statement  showing  the  amounts  paid;  for 
an  account  of  the  affairs  of  the  second 
partnership,  and  a  decree  that  It,  pay  the 
plaintiffs  the  amount  due  the  estate  of  the 
deceased  partner  after  the  payment  of  part- 
nership debts  and  Mrs.  Kavanaugh's  share 
of  the  profits;  for  a  decree  that  Mrs.  Kava- 
naugh transfer  so  much  of  the  stock  she 
holds  of  the  corporation  as  may  be  required 
to  pay  the  plaintiffs'  claim;  for  the  ap- 
pointment of  a  receiver  for  the  corporation. 
The  demurrers  are  on  the  ground  that  the 
bill  sets  forth  no  ground  of  equitable  relief, 
and  that  it  is  multifarious. 

The  purpose  of  the  first  agreement  was  to 
secure  the  consent  of  the  plaintiffs  to  the 
sale  Of  the  partnership  property,  and  Its 
only  effect  Is  to  estop  them  as  creditors  of 
a  deceased  partner  from  asserting  that  the 
price  was  Inadequate,  and  that  more  could 
have  been  secured  by  the  adfninistratrix  if 
the  affairs  of  the  partnership  had  been 
wound  up  and  an  account  rendered  by  the 
surviving  partners  to  the  administratrix 
of  the  deceased  partner.  By  -the  second 
agreement  they  secured  an  additional  security 
in  the  personal  obligation  of  Mrs.  Kavanaugh 
to  make  up  any  deficiency  out  of  the  profits 
she  should  receive  from  the  new  partnership. 
She,  and  she  alone,  was  to  pay.  The  liquidat- 
ing partner  was  not  to  pay  them  nor  to  pay 
her  for  their  use,  but  to  pay  her  as  adminis- 


tratrix for  distribution  among  all  the  credit- 
ors of  her  husband's  estate.  There  was  no 
substitatlon  of  the  llabUlty  of  the  Uquldat- 
Ing  partner  nor  of  the  new  firm  for  that 
of  the  estate  of  the  deceased  partner,  nor 
were  assets  received  by  either  nnder  a  prcHU- 
Ise  to  pay.  The  new  partnersblp  bad  not 
been  formed  when  the  agreement  was  made, 
and  the  only  obligation  assumed  by  the  part- 
ner who  purchased  the  property  was  to  for- 
nlsh  an  itemized  account,  with  voncbos, 
after  the  settlement  of  the  businesa  of  the 
partnership.  It  is  not  averred  that  the  bosi- 
ness  has  been  settled,  nor  that  an  account 
has  been  demanded  and  refused.  The  bill 
shows  no  right  except  against  one  of  tiie 
defendants,  for  a  breach  of  her  promise  to- 
pay  the  profits  arising  from  the  new  part- 
nership. The  remedy  for  this  at  law  1» 
plain  and  adequate.  It  Is  unnecessary  to  con- 
sider the  other  ground  of  demurrer. 

The  decree  is  afllrmed,  at  the  cost  of  the 
appellant. 


In  re  SOUTHWESTERN  STATE  NORMAIi. 
SCHOOL. 

(Supreme  Court  of  Pennsylvania.    Jan.  t, 
1906.) 

1.  Dedication — Sale  Acooboino  to  Pi.at. 

Where  a  s^le  of  lots  is  had  according  to  a. 
plat,  on  which  streets  and  alleys  are  shown,  it 
operates  as  a  dedication  of  them  to  the  public 
use,  which  cannot  be  revoked  by  the  vendor. 

[Ed.  Note. — For  cases  in  point,  see  toL  15^ 
Cent.  Dig.  Dedication,  U  46,  47.] 

2.  Eminent  Domain  —  Pitbuo  Use  —  Nobmai. 
Schools. 

Act  July  10,  1901  (P.  L.  632),  anthorizinr 
the  condemnation  of  real  estate  needed  for  the 
use  of  state  normal  schools,  does  not  anthorias 
sach  a  school  to  condemn  for  a  campus  streeta 
and  alleys  dedicated  to  public  use. 

[Ed.  Note. — For  cases  in  point,  aee  toL  18, 
Cent  Dig.  Eminent  Domain,  1 110.] 

Appeal  from  Superior  Court 

In  the  matter  of  the-  Southwestern  Stats 
Normal  School.  From  an  order  diamlHwlng 
the  petition  for  approval  of  a  bond,  the 
school  appeals  to  the  superior  court,  and- 
from  an  order  affirming  such  Judgment  U 
again  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

T.  F.  Birch,  for  appellant  Norman  B. 
Clark,  W.  S.  Parker,  and  Wlnfleld  Mcllvaine. 
for  appellee. 

BROWN,  J.  The  facts  In  this  case  appear 
in  the  opinion  of  the  superior  court,  26  Pa. 
Super.  Ct  99,  and  need  not  be  repeated  here. 
In  its  petition  to  the  court  below,  the  South- 
western State  Normal  School  set  forth  that 
a  plot  of  36  lots,  known  as  "Morgan's  Addi- 
tion to  California,  Pa.,"  and  recorded  In 
the  office  of  the  recorder  of  deeds  for  Wash- 
ington county,  was  lately  laid  out  by  Lewis 
W.  Morgan,  and  lots  were  sold  therefrom 
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with  reference  to  certain  streets  and  alleys 
marked  npon  the  said  plan ;  tbat  It  bad  par- 
'Chased  twelve  of  these  lots  for  campus  pur- 
poses; that  through  them  run  Main  street, 
60  feet  wide,  and  other  streets  and  alleys  of 
different  widths,  all  being  on  the  said  plan; 
that  after  It  had  purchased  these  lots  It  pro- 
ceeded to  condemn  the  streets  and  alleys 
running  through  them  and  adjoining  them 
on  the  north  and  south — and  prayed,  first, 
for  the  approval  of  its  bond  to  secure  to 
the  owners  of  other  lots  on  the  plot,  having 
Tights  of  way  or  easements  over  the  said 
-streets  and  alleys,  the  damages  sustained  by 
Its  condemnation  of  them;  and,  second,  that 
the  title  to  the  real  estate,  which  it  held 
within  tbe  boundaries  described  in  Its  peti- 
tion, be  decreed  to  be  free  of  any  easement 
or  right  of  way  on  account  of  the  location  of 
the  said  streets  and  alleys  thereon,  subject 
to  the  payment  of  such  damages  as  may  be 
agreed  upon  or  assessed  according  to  law. 
The  petition  was  filed  under  the  act  of  July 
10,  1001  (P.  L.  632),  authorizing  the  condem- 
natlon  of  real  estate  needed  for  the  use  of 
«tate  normal  schools.  Whether  the  act  Is 
Invalid  for  the  reason  that  the  ground  which 
-it  authorizes  to  be  so  taken  Is  not  for  a  pub- 
lic use  Is  not  the  question  raised  in  this 
proceeding.  It  is  whether  the  appellant  Is 
authorized  by  the  act  to  do  what  it  has  un- 
<lertaken  to  do. 

The  sales  of  the  lots  according  to  the  Mor- 
gan plan,  which  showed  them  to  be  on  streets 
and  alleys,  implied  a  grant  or  covenant  to 
each  purchaser  that  the  streets  and  alleys 
should  be  forever  open  to  the  use  of  tbe  pub- 
lic, and  operated  as  a  dedication  of  them  to 
public  usa  Such  dedication  cannot  be  re- 
voked by  the  vendor,  and  the  purchaser  of 
oach  lot  abutting  on  one  of  thfe  streets  or 
alleys,  as  well  as  all  other  persons  purchas- 
ing and  owning  lots  on  the  plan,  may  assert 
the  public  character  of  the  streets  and  alleys, 
and  the  right  of  the  public  to  use  them. 
Transue  v.  Sell,  105  Pa.  604 ;  In  re  Opening 
of  Pearl  Street,  111  Pa.  665,  6  Atl.  430; 
-Qulcksall  V.  Philadelphia,  1T7  Pa.  801,  35 
AU.  600.  The  finding  of  the  court  below  Is 
that  Main  street  has  been  used  by  the  public 
as  well  as  the  lot  owners  for  over  21  years 
as  a  way  of  access- to  and  from  the  Monon- 
gahela  river.  What  tbe  appellant  seeks  to 
do  is,  not  to  take  land  belonging  to  and  In 
the  use  of  a  private  owner,  but  is  to  condemn 
property  already  dedicated  to  public  use  and 
used  by  the  public  as  public  highways,  and 
-to  devote  the  same  to  what  It  claims  to  be 
another  public  use.  Property  already  de- 
voted to  public  use,  Including  franchises, 
U  subject  to  eminent  domain,  and  may  be 
taken  for  other  public  uses;  but,  while  this 
Is  true,  it  cannot  be  so  taken  without  legis- 
lative authority  expressly  conferred  or  aris- 
ing by  necessary  Implication.  GroflTs  Ap- 
peal,  128  Pa.  621,  18  AtL  481.  There  Is  no 
-such  express  power  conferred  upon  the  ap- 
f>ellant  by  the  act  of  1901,  and  surely  none 


exists  by  Implication,  In  view  of  our  cases 
upon  power  arising  by  Implication.  Of  this 
power  It  Is  clearly  and  forcibly  said  by  Mr. 
Justice  Gordon:  "This  plea  of  necessity  Is 
so  frequently  used  to  cover  infractions  of 
both  public  and  private  rights  that  prima 
facie  It  is  suspicions,  and  must  be  closely 
scrutinized,  especially  where  It  Is  used  to 
carry  corporate  privileges  beyond  charter 
limits.  This  plea.  In  the  first  place,  must 
be  tested  by  tbe  rule,  now  of  universal  ac- 
ceptation, that  all  acts  of  incorporation,  and 
acts  extending  corporate  privileges,  are  to 
be  construed  most  strongly  against  the  com- 
panies setting  them  up,  and  that  whatever 
is  not  unequivocally  granted  must  be  taken 
as  withheld.  This  rule  is  to  be  held  In  all 
Its  rigor,  where  the  attempt  is  so  to  construe 
a  corporate  grant  as  to  interfere  with  a  previ- 
ous grant  of  the  same  kind.  Packer  v.'  Rail- 
road Co.,  10  Pa.  211.  It  Is  true  that  a  fran- 
chise Is  property,  and  as  such  may  be  taken 
by  a  corporation  having  the  right  of  eminent 
domain,  but  In  favor  of  such  right  there  can 
be  no  implication,  unless  It  arises  from  a 
necessity  so  absolute  that  without  It  the 
grant  Itself  will  be  defeated.  It  must,  also, 
be  a  necessity  that  arises  from  the  very  na- 
ture of  things,  over  which  the  corporation 
has  no  control.  It  must  not  be  a  necessity 
created  by  the  company  Itself  for  Its  own 
convenience  or  for  the  sake  of  economy.  Tb 
permit  a  necessity,  such  as  this,  to  be  used 
as  an  excuse  for  the  interference  with,  or 
extinction  of,  previously  granted  franchises, 
would  be  to  subject  these  Important  legis- 
lative grants  to  destruction  on  a  mere  pre- 
tense In  fact  at  the  will  of  the  holder  of  the 
latest  franchise."  Pennsylvania  Ballroad 
Co.'8  Appeal,  93  Pa.  IBO. 

For  the  reason  that  the  appellant  has  not 
been  authorized  to  condemn  the  streete  and 
alleys  set  forth  In  its  petition,  the  decree  of 
the  superior  court  aflirming  the  decree  of 
the  court  below  Is  affirmed,  with  costs  to 
the  appellee. 


DILWORTH  T.  NICOLA. 

(Supreme     Court    of    Pennsylvania.    Jan.     2 

1906.) 

Specific  Pebfobuance  —  Sale  of  InTBBB.<rT 

IK    PbOFITS— ASSIONMERT. 

Where  plaintiff  purchased  a  half  interest 
m  the  profits  of  a  real  estate  transaction,  re- 
ceiving a  receipt  for  the  money  as  his  only 
evidence  of  such  interest,  be  may  by  a  bill  in 
equity  Mmpel  the  other  party  to  formally  as- 
sign such  share,  though  there  could  be  no  sever- 
ance of  Interest  until  the  transaction  was 
closed,  25  years  thereafter. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

BUI  by  H.  P.  Dilwortb  against  Frank 
P.  Nicola.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL.  BROWN,  MESTREZAT,  POXTBB, 
BLKIN,  and  STEWART,  JJ. 


Digitized  by  VjOOQIC 


910 


62  ATLANTIC  REPORTER. 


(P*. 


William  Scott  and  Wm.  M.  Hall,  for  ap- 
pellant A.  M.  Imbrle  and  J.  S.  &  E.  O. 
Ferguson,  for  appellee. 

BliKIN,  J.  On  August  2,  1901,  tbe  appel- 
lant entered  Into  an  agreement  wltb  Mary 
E.  Schenley  for  the  purchase  of  certain  prop- 
erty located  In  the  city  of  Pittsburg  for  the 
sum  of  $2,000,000,  payable  $100,000  jn  cash 
on  signing  the  agreement  and  the  balance 
on  April  1,  1902.  Tbe  am>eUee  paid  one- 
tenth  of  tbe  hand  money,  and  took  from  ap- 
pellkht  a  receipt  In  tbe  following  language: 
"Received  of  H.  P.  Dllworth  $10,000,  being 
the  tenth  of  hand  money  stipulated  In  agree- 
ment with  Mary  E.  Schenley  dated  August  2, 
1901,  and  being  in  payment  of  one-tenth 
Interest  in  said  agreement"  On  August  17th 
following  the  appellant  sold  and  afterwards 
transferred  the  Schenley  agreement  to  H.  O. 
Frlck,  who  agreed  to  perform  the  covenants 
thereof,  take  title  to  the  property,  refund  all 
moneys  expended  by  the  appellant,  including 
the  $100,000  advanced,  and,  upon  the  final 
sale  of  the  property,  whatever  money  Frlck 
bad  advanced  to  be  repaid,  together  with 
interest  thereon,  and  the  balance  was  to  be 
equally  divided  between  the  two  parties. 
Frlck  subsequently  entered  Into  an  agree- 
ment with  the  Pennsylvania  Railroad  Com- 
pany to  sell  and  convey  said  property  for 
the  sum  of  $2,850,000,  to  be  paid  on  or  be- 
fore July  1,  1927,  prior  to  which  date  the 
railroad  company  agreed  to  pay  an  annual 
rental  of  $99,750.  At  the  time  tbe  agree- 
ment between  Nicola  and  Frick  was  made, 
the  Interest  of  Dllworth  In  the  transaction 
was  not  disclosed.  It  Is,  however,  not  de- 
nied that  he  is  entitled  to  a  one-tenth  Inter- 
est of  Nicola  In  said  transaction.  The  only 
evidence  he  has  of  bis  Interest  therein  is  the 
receipt  above  mentioned.  This  bill  was  filed 
in  the  court  below  asking  for  a  decree  re- 
quiring tbe  defendant  to  execute  and  deliver 
to  plaintiff  a  formal  assignment  of  a  tenth 
of  his  Interest  In  the  Frlck  agreement  Up- 
on a  hearing  of  tbe  case  tbe  court  below 
held  that  he  was  entitled  to  tbe  relief  prayed 
for,  and  entered  a  decree  requiring  the  as- 
signment to  be  made. 

If  It  is  the  subject-matter  of  equitable 
Jurisdiction,  and  of  this  there  seems  to  be 
no  doubt,  the  decree  was  properly  entered. 
The  appellant  admits  that  tbe  appellee  Is 
entitled  to  a  one-tenth  Interest  in  the  agree- 
ment but  contends  that  he  cannot  have  it 
severed  and  set  apart  until  the  transaction 
is  finally  closed  In  1927.  We  do  not  agree 
with  this  contention.  If  Dllworth  has  a 
tenth  Interest  In  the  agreement  he  Is  entitled 
to  have  some  evidence  of  that  Interest  at 
tbe  present  time.  It  would  be  Inequitable 
and  unjust  that  he  should  be  compelled  to 
wait  until  the  final  payments  are  made,  28 
years  in  the  future,  before  be  has  anything 
but  tbe  receipt  to  show  his  interest  therein. 
It  is  argued  that  the  provisions  of  the  agree- 
ment with  Frlck  are  such  as  to  mnUe  It  Im- 
possible that  there  should  be  a  severance 


of  interests.  This  contention  is  witlioiit 
merit  The  Interest  of  Mr.  Frlck  in  the 
agreement  is  not  affected  by  tbe  rights  and 
liabilities  of  the  parties  to  this  suit  Under 
tbe  agreement  Mr.  Frick  is  authorized  to  col- 
lect the  annual  rentals  from  tbe  Pennsylvania 
Railroad  Company  and  apply  them  to  tbe 
interest  and  advances  made  by  him  ontll 
July  1,  1927,  at  wiilch  time  he  is  to  collect 
the  purchase  money,  and  after  reimbursing 
himself  for  his  expenditures  and  advances 
he  is  to  divide  the  remainder  thereof  between 
himself  and  Nicola.  Dllworth  assented  to 
and  is  bound  by  that  agreement  and  Is  only 
entitled  to  receive  a  tenth  of  the  profits 
which  accrue  to  Nicola  under  the  terms 
thereof.  How,  then,  can  Frlck  be  Injured 
by  the  Interest  that  Dllworth  has  in  the 
transaction?  At  all  events,  Frlck  is  entitled 
to  one-half,  Nicola  to  nine-twentieths,  and 
Dllworth  to  one-twentieth,  of  the  profits. 
Then,  again,  the  agreement  provides  that 
it  is  to  be  considered  as  if  made  between 
the  parties,  their  heirs,  executors,  adminis- 
trators, and  assigns.  It  thus  appears  In  the 
express  language  of  the  agreement  itself  tbat 
it  Is  to  apply  to  the  assigns  thereof.  How, 
then,  can  Nicola  be  heard  to  say  that  Di^ 
worth  Is  not  entitled  to  have  a  decree  by  a 
court  of  equity  directing  an  assignment  to 
be  made  of  tbe  interest  which  it  is  admitted 
he  has  In  the  transaction? 

Decree  affirmed,   at  the  cost  of  the   ap- 
pellant 


COMMONWEALTH   ex   rel.   UNDERWOOD 
V.  8HR0NTZ. 

(Supreme    Court    ot    Pennsylvania.    Jan.     Sl 
1906.) 

1.  BLEcnona— QuAuriED    Votkbs— Pathekt 
or  Tax. 

Where  proper^  is  actually  owned  by  two 
members  of  a  firm  as  tenants  In  common,  bat 
is  assessed  in  the  firm  name,  and  the  tax  baa 
been  paid,  each  of  such  partners  has  paid  a  tax, 

Sualifylng  each  as  an  elector  within  the  deo- 
ion  law. 

2.  Same — Ebbob  of  Assebsob. 

Where  an  assessor  erroneously  assessed 
real  estate  in  a  firm  name  which  in  fact  be- 
longs to  two  membns  of  the  firm  as  tenants 
in  common,  and  the  taxes  are  paid,  the  error 
in  the  form  of  assessment  cannot  deprive  the 
electors  of  their  constitutional  right  to  vote, 
based  on  the  payment  of  a  tax. 

Appeal  from  Court  of  Onnmon  Pleas, 
Washington  County. 

Quo  warranto  by  the  commonwealth,  on 
relation  of  Owen  C.  Underwood,  against  John 
F.  Shrontz,  Jr.  From  a  Judgment  tor  de- 
fendant, plaintiff  appeals.    Affirmed. 

John  F.  Shrontz,  Jr.,  is  a  native-born  dtl- 
zen  of  the  United  States,  26  years  old,  and 
has  resided  with  bis  father  continuously  in 
the  Fifth  Ward  of  the  borough  of  Washing- 
ton, Pa.,  for  more  than  three  years  last 
past  At  tbe  borough  election  held  February 
21,  1905,  be  was  elected  to  the  office  of  coun- 
cilman of  the  Fifth  Ward.    On  the  day  of  tbe 
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election  his  right  to  vote  was  challenged  on 
the  ground  that  he  had  not  paid  a  state  or 
county  tax  within  two  years  next  preceding 
the  day  of  the  election.  The  election  board, 
after  a  bearing  on  the  qneetion,  accepted  his 
ballot  The  receipt  which  the  respondent 
produced  before  the  election  board  as  written 
evidence  of  his  having  paid  the  required  tax 
was  in  words  and  figures  as  follows : 

No.  1409.         Wuhlneton,    Pa.    Aug.    1.    U04. 
Treasurer's  Office,   Washington  County. 
B'd  Debt       tl  SO  Received    from    Shrontz    Bros. 

County  Tax   T  EO   State  and  County  tax  tor  5  ward 

Wash,    township  tor  1904   •■  per 

Total         9  10   margin. 
Abatement        46  W.  H.  Vlery 

i  County  Treasurer 

Amt  rec'd      <  «  Per  M. 

What  oral  evidence  was  produced  before 
the  election  board  we  have  no  way  of  know- 
ing, but  It  was  conceded  that  respondent  was 
one  of  the  owners  of  the  property  and  e  mem- 
ber of  the  firm  of  Shrontz  Bros,  against  whom 
the  tax  was  assessed.  On  August  1, 1904,  the 
respondent's  father,  being  duly  authorized 
thereto  by  the  respondent  and  his  brother, 
Clark  Shrontz,  paid  the  state  and  county  tax- 
es assessed  against  the  said  lot  for  and  on 
behalf  of  the  respondent  and  bis  brother. 
The  court  ent»ed  Judgment  for  defendant  on 
the  commonwealth's  demurrer  to  defendant's 
answer. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

T.  P.  Birch,  Owen  C.  Underwood,  Dlst.  Atty., 
Parker,  Mcllvalne  &  Clark,  and  Donnans  & 
Brownson,  for  appellant.  James  P.  Eagle- 
son  and  Boyd  &  E.  E.  Crumrine,  for  appel- 
lee. 

MITCHELL,  C.  J.  On  the  admitted  facts 
the  appellee  was  a  qualified  elector,  entitled 
to  vote  at  the  election,  and  therefore  eligible  to 
ofBce.  He  was  a  natural-born  citizen,  up- 
wards of  21  years  of  age,  and,  having  regard 
to  the  substance  of  the  qualification  by  pay- 
ment of  a  tax,  he  had  complied  with  that  re- 
quirement The  appellant  argues  that  there 
was  a  defect  In  the  form  of  the  assessment 
which  destroyed  its  efiScacy.  The  tax  was 
assessed  against  certain  property  in  the  name 
of  Shrontz  Bros.,  but  It  was  admitted  that 
Bbrontz  Bros,  were  the  appelTee  and  his  brother, 
-who  were  owners  as  tenants  in  common  of  the 
land  assessed.  It  also  appeared  that  this 
fact  was  known  to  the  assessor  and  was  in- 
tended to  be  truly  set  forth  In  the  assessment 
Even  without  this,  however,  the  conclusion 
would  have  been  the  same.  No  error  of  the 
assessor,  accidental  or  otherwise,  could  de- 
prive an  elector  of  his  right  if  in  fact  he 
was  qualified.  The  distinction  is  well  taken 
by  the  learned  Judge  that  the  appellee's  vote 
might  have  been  properly  refused  at  the  elec- 
tion because  he  was  not  armed  with  the  prop- 
er evidence  of  his  right;  but  in  a  Judicial 
Inquiry  Into  the  existence  of  the  right  the 
court  is  not  debarred  from  ascertaining  the 
actual  facts  no  matter  what  the  prima  facie 


case  presented  by  the  tax  receipt  The  Con- 
stitution regards  substance,  not  mere  form. 
It  makes  no  requirement  that  the  tax  shall 
be  assessed  against  the  elector  by  name,  or 
personally,  or  as  owner  of  property  in  sever- 
alty. If  It  is  against  ascertained  property, 
and  he,  being  in  fact  the  owner,  pays  it 
the  requirement  is  fulfilled.  As  the  learned 
Judge  below  said,  if  the  assessment  bad  been 
in  the  names  of  John  F.  Shrontz,  Jr.,  and 
Clark  Shrontz  Individually  as  tenants  in  com- 
mon, there  could  have  been  no  question  about 
the  tax  payment  and  If  the  expression 
Shrontz  Bros.  In  fact  meant  the  same  thing 
the  result  would  be  the  same.  A  blunder  of 
the  assessor  in  the  form  of  the  assessment 
could  not  deprive  the  elector  of  Us  constltn- 
tional  right 

Catiin  V.  Smith,  2  Serg.  ft  R.  267,  is  cited 
as  deciding  that  the  tax  must  be  assessed 
against  the  elector  individually.  That  ex- 
pression is  used  in  the  case,  but  in  an  en- 
tirely different  sense  from  that  now  sought 
to  be  given  to  It .  That  was  an  action 
against  the  inspector  of  an  election  for  re- 
fusing the  plalntlfTs  vote.  Under  the  Con- 
stitution of  1790  the  requirement  was  that 
the  elector  should  have  paid  a* tax  "which 
shall  have  been  assessed  at  least  six  months 
before  the  election."  On  demurrer  to  the 
declaration  it  appeared  that  the  tax  had 
been  laid  on  the  county  ^x  months  before, 
but  that  plaintiff  had  not  been  assessed 
until  the  day  before  the  election  when  he  had 
himself  put  on  the  list  by  the  assessor  and 
paid  the  tax.  The  court  held  the  payment 
insuflaclent  The  plaintiff,  said  Tilghman,  C 
J.,  "insists  that  the  Constitution  intends  a 
tax  laid  and  assessed  on  property  and  per- 
sons in  general  at  least  six  months  before 
the  election.  But  this  will  not  accord  either 
with  the  sense  in  which  the  words  had  been 
generally  used  or  with  the  reason  for  intro- 
ducing them  into  the  Constltuiton.  The 
voter  is  to  have  paid  the  tax  assessed,  not 
upon  others,  but  himself.  A  tax  assessed 
upon  others  is  no  tax  as  to  him."  That  is 
the  sense  in  which  the  words  "assessed  upon 
him  individually"  were  used.  There  is  noth- 
ing in  that  case  that  touches  the  question 
raised  now. 

Judgment  affirmed. 


KELLY  T.  KEYS  et  a]. 

(Supreme  Court  of  Pennsylvania.   Jan.  2, 
1906.) 

L    EJEOTKKNT— TiTLK  TO  MAINTAIN. 

Where  plaintiff  acquired  the  exclusive 
prlvileKe  to  go  on  land  to  prospect  and  mine 
for  oil,  the  grantor  to  receive  part  of  the 
oil  mined,  he  acquires  no  estate  In  the  land 
or  oil,  but  is  a  mere  licensee,  and  cannot  main- 
tain ejectment  against  the  grantor,  or  those 
claiming  under  him  by  a  subsequent  grant, 
if  he  has  never  been  in  possession,  though 
at  the  time  of  the  ejectment  oil  was  being  itro- 
duced  in  paying  quantities. 
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2.  Mines  and  Minebau  —  Gbant  to  Mine 
FOB  Oiii— Construction. 

Where  a  grant  of  an  exclusive  right  to 
mine  for  and  produce  oil  has  been  executed,  and 
oil  has  been  discovered,  it  is  the  grantee's  right 
to  produce  and  sever  it  from  the  soil,  and  the 
oil  thus  severed  belongs  to  the  parties  entitled 
under  the  terms  of  the  grant  as  a  chattel,  and 
not.  as  a  part  of  the  real  estate,  and  only  so 
much  as  Is  thus  produced  and  severed  passes  on 
the  grant. 

Appeal  from  Court  of  Common  Pleas, 
"Washington  County. 

Action  by  W.  C.  Kelly  against  A.  M. 
Keys  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Eugene  Mackey,  R.  W.  Irwin,  Isaac  Baum, 
James  W.  Lee,  Cornelius  D.  Scully,  and 
Ralph  R.  Lee,  for  appellants.  Samuel  Am- 
spoker,  John  M.  Buchanan,  and  Arthur  E. 
Bamett,   for  appellee. 

STEWART,  J.  The  defendant  Keys,  be- 
ing the  owner  of  a  certain  tract  of  land  In 
Washington  county,  by  instrument  In  writ- 
ing, duly  executed  and  acknowledged,  grant- 
ed to  Kelly,  the  plaintiff,  the  exclusive  right 
to  mine  and  produce  therefrom  petroleum 
and  natural  gas,  with  possession  of  so  much 
of  the  land  as  might  be  necessary  for  such 
purposes,  for  a  term  of  two  years,  subject 
to  certain  conditions  and  stipulations  which 
do  not  here  call  for  recital.  Kelly  never  ex- 
ercised any  rights  under  the  grant,  and  nev- 
er entered  into  possession  of  any  part  of  the 
premises.  Subsequently  Keys,  claiming  that 
by  reason  of  a  default  Kelly  bad  forfeited 
his  rights  tmder  the  grant,  conveyed  a  like 
right  In  the  premises  to  O.  D.  Greenlee  and 
the  Southern  Oil  Company,  the  other  de- 
fendants, who  proceeded  to  explore  the  prop- 
erty and  succeeded  In  producing  oil  there- 
from In  paying  quantity.  Kelly,  averring 
compliance  on  his  part  with  all  the  condi- 
tions and  stipulations  of  the  grant  under 
which  be  claimed,  and  denying  a  forfeiture, 
brought  this  action  of  ejectment  against 
the  defendants  to  compel  surrender  of  pos- 
session to  himself.  The  action  resulted  in 
a  verdict  for  the  plaintiff,  subject  to  the  de- 
cision of  the  court  on  a  question  reserved, 
viz.,  whether  ejectment  In  such  case  would 
lie.  Upon  consideration.  Judgment  was  ren- 
dered upon  the  reserved  point  in  favor  of  the 
plaintiff.  The  assignment  of  error  that  re- 
lates to  the  action  of  the  court  on  this  point 
is  the  only  one  that  calls  for  present  con- 
sideration. 

In  reaching  bis  conclusion  on  the  point  re- 
served, the  learned  Judge  gave  full  recogni- 
tion to  the  binding  authority  of  Funk  v. 
Haldeman,  53  Pa.  228,  and  the  cases  that 
follow  It,  wherein  it  is  held  that  the  grant 
of  exclusive  privileges  to  go  on  land  for 
the  purpose  of  prospecting  for  oil,  the  grantor 
to  receive  part  of  the  oil  mined,  as  in  this 


case,  does  not  vest  in  the  grnintee  any  es- 
tate in  the  land  or  oil,  but  is  merely  a  li- 
cense or  grant  of  an  Incorporeal  heredita- 
ment This  court  has  found  frequent  oc- 
casion to  assert  its  continued  adherence  to 
the  doctrine  of  these  cases.  Only  recently, 
in  the  case  of  Hicks  v.  American  Natural 
Gas  Company,  207  Pa.  570,  67  Atl.  55,  65 
L.  R.  A.  209,  it  reasserted  it  without  qualifi- 
cation. Once  It  was  determined  tliat  the 
subject  of  such  a  grant  was  an  Incorporeal 
hereditament,  and  not  an  estate  in  the  land 
or  oil.  It  logically  and  necessarily  resnlted 
that  it  would  not  support  an  action  in  eject- 
ment And  this  view  has  been  steadily  ad- 
hered to.  In  no  case  has  ejectment  been 
sustained  under  such  a  grant,  except  where 
possession  had  been  acquired  by  the  grantee 
and  he  had  been  wrongfully  disseised.  In 
the  present  case  disseisin  was  not,  and  conld 
not  be,  asserted.  Nor  could  it  be  contended 
that  the  Ins^ument  under  which  Kelly 
claimed,  though  spoken  of  as  a  lease,  and 
so  den<Mnlnated  In  the  Instrument  Itselt 
Is  In  point  of  fact  and  law  a  lease,  notwith- 
standing it  allows  possession  of  so  much  of 
the  surface  of  the  pranlses  as  may  be  nec- 
essary to  conduct  mining  operations.  This 
much  will  be  Implied  without  express  stipu- 
lation; and  the  stipulation,  being  expressed, 
in  no  way  distinguishes  this  from  the  cases 
where  such  an  Instnmient  is  held  to  be  mere- 
ly a  grant  or  license.  The  court  below  put 
no  other  construction  on  this,  so  long  as  it 
concerned  no  one  but  grantor  or  grantee;  but 
because  the  defendants,  holding  under  a 
subsequent  lease,  being  in  possession,  had 
produced  and  were  producing  oil  In  paying 
quantity,  he  reached  the  conclusion  that  what 
had'  been  the  grant  of  an  incorporeal  heredit- 
ament, now  that  the  oil  had  been  found  and 
was  being  produced,  was  an  estate  in  the 
land,  since  oil  was  a  mineral,  and  tliere- 
fore  part  of  the  land,  and  that,  Kelly  being 
entitled  to  be  put  in  possession  of  so  much 
of  the  estate,  ejectment  could  be  brought 
for  such  purpose. 

This  line  of  argument  overlooks  the  very 
consideration  on  which  the  authorities  dted 
rest  In  no  case  Is  it  held  that  the  grant 
of  an  exclusive  right  to  mine  for  and  pro- 
duce oil,  though  ft  be  a  mineral,  is  a  sale  of 
the  oil  that  may  afterward  be  discovered. 
When  under  such  a  grant  oil  has  been  dis- 
covered, it  is  the  grantee's  right  to  produce 
it  and  sever  it  from  the  soil.  So  much  as 
is  thus  severed  belongs  to  the  parties  entitled 
under  the  terms  of  the  grant,  not  as  any 
part  of  the  real  estate,  however,  bat  as  a 
chattel,  and  only  so  much  as  is  produced 
and  severed  passes  under  the  grant  As  to 
oil  not  produced  there  Is  no  change  of  prop- 
erty. It  Is  expressly  so  ruled  In  Funk  v. 
Haldeman,  53  Pa.  229;  and  the  same  ruling 
was  repeated  and  emphasized  In  the  case 
next  following  on  the  same  subject  Dark 
V.  Johnston,  55  Pa.  164,  83  Am.  Dec.  732. 
These  were  the  first  cases  in  which  granti 
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of  rights  to  explore  for  oU  were  c(»isldered 
and  passed  upon  by  tbis  court  Tbe  rnlings 
therein  have  been  steadily  and  consistently 
followed.  In  tbis  connection  It  is  only  nec- 
essary to  refor  to  the  case  of  Dnlon  Petrole- 
lun  Company  v.  Bllven  Petroleum  Co.,  72  Pa. 
173,  where  the  grant  was  tbe  same  as  in  tbe 
present  case,  with  tbe  additional  fact  that 
there,  as  here,  oil  bad  actually  been  discover- 
ed and  was  being  produced,  and  Bambart 
T.  Lockwood,  1&2  Fa.  82,  25  Atl.  237.  The 
reason  for  the  rule  thiis  established.  Is  to  be 
found  in  tbe  peculiar  character  of  mineral 
oil.  This  Is  very  clearly  Indicated  in  the 
earlier  cases,  where  tbe  distinction  is  drawn 
between  minerals  which  are  fugacious  in 
their  nature,  such  as  water,  gas,  and  oil,  and 
those  which  have  a  fixed  situs  and  are  nec- 
essarily part  of  the  land;  and  this  distinc- 
tion has  l>een  allowed  with  controlling  sig- 
nificance whenever  oil  in  situ  has  been  tbe 
subject  of  tbe  dispute.  Both  rule  and  rea- 
son are  against  the  theory  that  prevailed 
-with  tbe  coturt  below,  to  tbe  effect  that,  tbe 
mineral  once  discovered,  all  that  was  in  situ 
became  in  law  part  of  tbe  real  estate. 

With  tbe  rights  of  tbe  appellee  thus  de- 
fined and  limited  by  tbe  cases  cited  above, 
It  is  manifest,  without  discussion,  that  be 
Ifl  In  no  position  to  maintain  ejectment  for 
tbe  property.  Tbe  qnestion  reserved  was  to 
tbis  very  point  and  was  raised  in  the  first 
point  submitted  by  the  defendant,  denying 
plaintilTs  right  to  ejectment  Tbe  latter 
sbotild  have  been  affirmed.  Its  refusal  is 
tbe  subject  of  the  eighth  assignment  of  er- 
ror, wblcta  must  be  sustained.  It  Is  unnec- 
essary to  consider  tbe  other  assignments  of 
error. 

Judgment  reversed,  and  Judgment  is  direct- 
ed to  be  entered  on  tbe  point  reserved  in 
fnvcv  of  defendant  non  obstante  veredicto. 


MANKBT  V.  STOCKING  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

ABBisr— in  Civn.  OAna— Bono— Action  or. 

On  a  judgment  for  slander,  a  capias  ad 
satisfaciendum  was  issued,  and  with  the  con- 
sent of  plaintiff's  counsel  defendant  gave  Irand, 
as  required  by  Act  June  16,  1836  (P.  L.  729),  to 
take  the  t>enefit  of  the  insolvency  lav,  but  did 
not  sive  the  bond  provided  by  Act  June  4,  1901 
(P.  L.  404),  and  tnereafter,  witliout  the  objec- 
tion of  plaantifTs  counsel,  took  tbe  benefits  of 
the  act  of  1836.  Beld,  that  the  surety  on  the 
bond  was  not  liable  in  an  action  by  plaintiff  on 
the  ground  that  the  act  of  1836  had  been  re- 
pealed by  the  act  of  1901  and  that  the  proceed- 
ings were  void,  as,  if  they  were  void,  the  bond 
was  also  void. 

Appeal  from  Court  of  Common  Pleas,  Wash- 
ington County. 

Action  by  Grace  Mankey  against  H.  L. 
Stocking  and  James  S.  Stocking.  From  an 
order  refusing  rule  for  Judgment  for  want  of 
•  sufficient  affidavit  of  defenasb  plaintiff  ap- 
peals. Affirmed. 
(i2A.— 68 


Tbe  following  is  the  opinion  of  McIIvalne, 
P.  J.,  in  tbe  court  below: 

"On  January  24,  1904,  tbe  plaintiff  in  this 
case  in  an  action  of  slander  in  this  court  ob- 
tained a  Judgment  for  $6,200  against  H.  L. 
Stocking.  On  June  28,  1904,  tbe  said  H.  L. 
Stocking,  having  been  arrested  on  a  capias  ad 
satisfaciendum  Issued  on  tbis  Judgment  se- 
cured bis  temporary  release  by  giving  to 
Grace  Mankey,  the  plaintiff,  a  bond  in  the 
sum  of  $10,000,  with  James  S.  Stocking  as 
surety.  Tills  bond  was  approved  by  tbe 
protbonotary  and  filed  to  tbe  number  and 
term  to  which  tbe  writ  of  capias  ad  satis- 
faciendum was  docketed.  After  its  approval 
tbe  protbonotary  gave  tbe  sheriff  a  written 
notice  to  discharge  the  defendant,  'as  be  has 
filed  a  bond  sec.  leg.'  Tbe  condition  of  tbis 
bond  was  'that  if  the  said  H.  L.  Stocking 
shall  appear  at  the  nest  term  of  tbe  court 
of  common  pleas  of  said  county  and  then  and 
there  present  his  petition  for  the  benefit  of 
the  Insolvent  laws  of  this  commonwealth  and 
comply  with  all  the  requirements  of  said  law 
and  abide  all  the  orders  of  tbe  said  court  in 
that  behalf,  or  in  default  thereof  and  if  be 
fall  in  obtaining  bis  discharge  as  an  insolvent 
debtor  be  shall  surrender  himself  to  tbe  Jail 
of  the  said  county,  then  tbis  obligation  to  be 
void;  otherwise,  of  forces'  *Tbe  insolvent 
laws  of  the  commonwealth,'  at  tbe  date  of  tbe 
execution  of  tbis  bond,  were  found  either  in 
the  enactments  of  an  act  of  assembly  ap- 
proved June  16,  1836  (P.  L.  729),  or  in  an 
act  of  assembly  approved  June  4, 1901  (P.  L. 
404).  The  act  of  June  4,  1901,  in  section  42 
(page  422),  provides  among  other  things,  for 
the  repeal  of  tbe  aqt  of  June  16,  1836  (P.  L. 
729),  except  sections  42-45,  none  of  which 
related  to  tbe  matter  now  before  this  court 
Tbe  Congress  of  tbe  United  States  in  the  year 
1898  enacted  a  bankrupt  law  in  which  pro- 
vision for  tbe  discbarge  of  insolvents  is 
made,  and  It  is  still  in  force. 

"By  reason  of  the  doubt  existing  as  to 
whether  tbe  act  of  1901  would  become  opera- 
tive so  long  as  tbe  national  bankrupt  law  of 
1898  remained  on  tbe  statute  books  (see  Potts 
V.  Smith  Mfg.  Co.,  25  Pa.  Super.  (3t  206),  the 
defendant  H.  L.  Stocking  evidently  gave  a 
bond  under  and  containing  tbe  conditions 
provided  for  In  the  act  of  1836,  and  tliis  must 
have  been  done  with  the  knowledge  and  con- 
sent of  tbe  plaintiff's  attorney,  who  objected 
to  a  previous  bond  offered  because  not  given 
to  tbe  plaintiff  as  provided  in  the  act  of  1830. 
H.  L.  Stocking,  in  giving  a  bond,  and  in  at- 
tempting to  comply  with  the  conditions  of 
this  bond,  to  wit,  'that  be  should  appear  at 
tbe  next  term  of  tbe  court  of  -common  pleas 
of  said  county  and  then  and  there  present  bis 
petition  for  tbe  benefit  of  "tbe  insolvent  laws 
of  tbe  commonwealth," '  bad  necessarily  to 
determine  before  be  acted  what  then  were 
tbe  Insolvoit  laws  of  the  commonwealth'; 
and  tbe  form  of  the  bond  agreed  upon  after 
consultation  with  the  plaintiff's  counsel  clear- 
ly Indicates  that  tbe  parties  treated  tbe  act 
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of  1001  at  Inoperative,  for,  it  they  bad 
thought  It  was  operattve,  then  they  would 
have  treated  the  act  of  1836  as  having  been 
repealed,  and  the  form  of  the  bond  wonld 
have  been  different,  and  it  wonld  have  bem 
given  nnder  tbe  direction  of  the  court  as  Is 
provided  for  by  tbe  fifth  section  (page  407) 
of  the  act  of  1901. 

"H.  L.  Stocking,  in  accordance  with  the  ex- 
pressed condition  of  bis  bond,  appeared  at 
the  next  term  of  the  conrt  of  common  pleas 
(Angust  term)  and  on  Angnst  16th  (the  first 
day  of  the  term)  presented  his  petition,  pray- 
ing for  the  benefit  of  the  Insolvent  laws  of  the 
commonwealth,  as  provided  In  the  act  of 
1886.  The  conrt  adjudging  the  petition  to  be 
In  proper  form,  entertained  Jurisdiction  of  Its 
subject-matter  (evidently  under  the  act  of 
1886)  and  made  the  following  order:  'And 
oow,  Angnst  16,  1904,  the  within  petition 
presented  in  open  court  and  directed  to  be 
filed,  and  Monday,  September  19,  next,  at 
10  o'clock  fixed  as  the  time  for  hearing  the 
same  in  open  conrt;  16  days'  notice  of  the 
time  and  place  of  hearing  to  be  given  by  the 
petitioner  to  his  creditors.'  Notice  of  this 
hearing  was  given  Orace  Mankey  by  handing 
to  her  attorney — who  had  issued  the  capias, 
and  who  had  objected  to  the  first  bond  and 
had  required  another  bond — a  copy  of  this 
order  of  the  court  On  September  19,  1904, 
none  of  the  creditors  of  H.  L.  Stocking  (all 
of  whom  had  been  served  with  notice)  en- 
tered an  appearance,  and  on  September  20, 
1904,  on  motion  of  the  attorney  of  H.  L. 
Stocking,  made  In  open  court  the  court  after 
asking  if  there  was  any  one  present  who 
objected,  made  tbe  following  order  on  the  said 
H.  li.  Stocking's  petition:  'And  now,  Sep- 
tember 20, 1904,  this  case  came  on  for  further 
hearing,  and  thereupon  It  is  ordered  and  de- 
creed that  the  said  H.  L.  Stocking  Is  hereby 
discharged  from  further  liability  for  or  on 

account  of  the  capias  Issued  at  No.  

term,  1904;  that  tbe  said  H.  L.  Stocking  shall 
not  at  any  time  hereafter  be  liable  to  im- 
prisonment by  reason  of  any  Judgment  or 
decree  obtained  for  the  payment  of  mon^ 
contracted,  accrued,  or  occasioned  and  due  be- 
fore the  date  of  this  order.'  The  attorney  for 
the  writ  of  capias  was  present  when  this 
order  was  made,  and  oB&ceA  no  objection  to 
Its  being  made,  neither  did  he  appear  nor 
in  any  way  express  bis  consent  to  such  an 
order  being  mad&  It  can  be  fairly  inferred, 
from  the  suit  that  was  afterwards  brought 
on  the  bond  and  tbe  statement  that  has  been 
filed,  that  be  was  silent  because  he  was  will- 
ing for  the  defendant  in  the  capias  to  bring 
about  conditions,  as  be  thought  that  would 
forfeit  the  bond  of  tbe  defendant  which 
wonld  be  more  benefit  to  bis  client  than  to 
prevent  his  discharge  and  secure  his  sur- 
roider  to  the  custody  of  the  sheriff  again. 

"On  December  19,  1904,  suit  was  brought  by 
Orace  Mankey  on  the  bond  given  on  June 
28,  1904,  and  the  statement  filed  by  her  at- 
torneys avers  that  there  has  been  a  breach  of 


the  condition  of  the  bond.  In  that  the  said 
petition  of  H.  L.  Stocking  presented  to  tbe 
court  of  common  pleas,  and  all  proceedings 
thereon,  are  absolutely  null  and  void,  and 
that  the  surety  on  said  bond  of  the  said  H. 
li.  Stocking  is  liable  for  the  penal  sum  of  said 
bond,  because  the  requisitions  of  tbe  act  of 
assembly  of  June  4,  1901  (P.  L.  404),  had  not 
been  compiled  with.  The  surety  on  said  bond 
appeared,  and  filed  an  afiSdavlt  of  def«ise, 
and  avers,  in  substance:  First  that  H.  L. 
Stocking  was  discharged  by  this  court  and 
that  thereby  the  conditions  of  his  bond  were 
satisfied;  second,  that  the  bond.  If  taken  as 
given  under  the  act  of  1901,  is  void  In  toto, 
as  it  contains  conditions  different  than  those 
required  by  that  act  and  that  it  was  taken 
tor  tbe  use  of  the  plaintiff  alone  and  not  all 
of  the  defendant's  creditors,  and  was  not 
taken  nnd«*  the  direction  of  the  court;  third, 
that  tbe  act  of  1901  was  not  in  force  when 
tbe  bond  was  given,  by  reason  of  the  exis- 
tence of  the  national  bankrupt  act  of  1898. 
The  plaintiff  now  moves  for  Judgment  for 
want  of  a  sufildent  affidavit  of  defense.  The 
facts  In  this  case  are  not  disputed,  and  tbe 
whole  defense  can  be  summed  up  by  saying 
that  the  plaintilTs  statement  falls  to  show  a 
good  cause  of  action. 

"To  our  minds  it  Is  evident  that  the  bond 
In  this  case  was  filed  nnder  the  provisions  of 
the  act  of  June  16, 1836,  and  as  the  plalntiCTs 
counsel  wanted  the  bond  taken  In  tbe  name 
of  tbe  plaintiff  and  not  the  commonwealth, 
and  made  no  suggestion  that  tbe  court  ought 
to  fix  tbe  security,  be  evidently  acquiesced 
In  tbe  filing  of  such  a  bond,  and  tbe  tem- 
porary discharge  of  the  defendant  by  order 
of  the  protbonotary.  Tbe  first  question, 
thai,  that  suggests  itself  In  this:  Can  tbe 
plaintiff  now  claim  that  all  tbe  steps  taken  by 
H.  L.  Stocking  under  that  bond  are  void 
because  not  In  accordance  with  the  pro- 
vision of  the  act  of  1901,  and  still  the  bond 
be  good  against  the  surety?  To  make  the 
claim  that  all  the  proceedings  taken  by  tbe 
defendant  should  have  been  under  tbe  act  of 
1901,  is  the  counsel  not  In  danger  of  being 
'hoisted  by  his  own  petard' 7  If  the  act  of 
1836,  as  to  the  manner  that  the  insolvent  Is  to 
proceed.  Is  no  longer  in  force.  Is  It  Im  fbrce 
as  to  the  form  of  the  bond  and  the  manner 
In  which  It  is  to  be  given,  and,  if  not  is  not 
the  bond  glvoi  by  the  defendant  Just  aa  null 
and  void  as  any  other  step  that  he  took  In 
the  proceeding  to  be  relieved  from  Imprison- 
ment? It  oannot  be  pretended,  under  all  tbe 
facts  of  tbe  case  as  tbey  are  made  to  appear 
in  the  affidavit  of  claim  and  the  afiQdavlt  of 
defense,  that  the  bond  given  was  'the  security 
for  his  appearance,  surrender  and  compliance 
with  the  decrees  of  tbe  court  and  the  require- 
ments of  the  act  of  1901  such  as  the  court 
might  deem  requisite.'  Tbe  court  nerer  saw 
tbe  bond.  It  never  deemed  $10,000  tbe  re- 
quired sum  In  which  the  bond  should  be  given, 
or  that  James  S.  Stocking  was  a  good  and 
sufficient  surely.    We  are  therefore  of  the 
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opinion  tbat  the  plaintiff  cannot  blow  hot 
and  cold.  If  the  proceedings  taken  by  H.  L. 
Stocking  under  the  act  of  1836  to  be  relieved 
from  arrest  as  an  Insolvent  are  void  because 
taken  under  tbat  act  and  not  nnder  the  act 
of  1901,  then  they  are  wholly  void,  which 
would  include  the  giving  of  the  bond  as 
given;  and.  If  the  bond  Is  void,  then  no  re- 
covery can  be  had  on  it 

"I  know  there  Is  a  class  of  cases  which 
are  authority  for  the  contention  tbat  an  ob- 
ligor of  a  bond  given  In  a  proceeding  of  this 
kind  cannot  be  relieved  from  his  obliga- 
tion because  of  a  slight  difference  between 
the  condition  In  bis  bond  voluntarily  given 
and  that  required  by  an  act  of  assembly,  or 
on  account  of  some  irregularity  for  which  he 
Is  wholly  responsible.  But  that  is  not  the 
case  at  bar.  The  bond  filed  by  H.  L.  Stock- 
ing, now  sued  upon,  was  taken  in  the  name 
of  the  plaintiff,  as  provided  In  the  act  of 
1836,  at  the  suggestion  of  her  counsel,  who 
objected  to  the  first  bond  because  It  was 
taken  In  the  name  of  the  commonwealth; 
and  the  face  of  the  bond  itself,  and  the  cir- 
cumstances under  which  It  was  given,  was 
notice  to  the  counsel  for  the  plaintiff  that  the 
bond  was  not  the  one  required  by  the  fifth 
section  of  the  act  of  1901.  He  knew,  or 
should  have  known,  that  H.  L.  Stocking's 
counsel  were  acting  under  the  act  of  1836, 
and  treating  the  act  of  1001  as  inoperative, 
and  be  at  least  passively  acquiesced  in  the 
action  taken  by  Stocking  to  obtain,  not 
only  his  temporary,  but  his  final,  discharge. 
In  other  words,  the  bond  in  question,  when 
given  (and  as  understood  by  both  the  obligee 
and  obligors),  meant  by  the  words,  to  wit, 
the  insolvent  laws  of  the  commonwealth,' 
and  "with  all  the  requisition  of  said  laws,' 
the  act  of  1836,  and  not  the  act  of  1901.  If, 
then,  the  defendant  complied  with  the  con- 
ditions of  bis  bond  by  complying  with  'all  the 
requlsitionB  of  the  act  of  1836,'  and  was  dis- 
charged by  the  court  as  an  insolvent  debtor, 
how  can  the  plaintiff  aver  a  breach  of  the 
condition  of  the  bond  because  he  did  not 
comply  with  the  requlsltioiis  of  the  act  of 
1901,  and  say  that  what  he  did  In  com- 
plying wilih  the  conditions  of  the  bond 
given  under  and  to  comply  with  the  terms  of 
the  act  of  1836  is  'wholly  null  and  void,' 
without  also  saying  that  the  bond  which  was 
given  to  compel  him  either  to  do  what  he  did 
or  pay  $10,000  Is  also  void?  The  facts  before 
ns  certainly  make  a  very  different  case  from 
those  cited  in  the  very  ezbanstive  and  able 
brief  of  the  plaintiff's  counsel  to  show  that  a 
bond  given  by  an  applicant  for  the  benefits  of 
the  insolvent  laws  of  the  conmionweaitb  is 
often  held  to  be  valid,  even  though  it  may  not 
strictly  conform  to  the  requirements  of  the 
law  as  to  the  manner  of  giving  it  or  In  Its 
conditions.  We  are  therefore  of  the  opinion 
that  if  the  act  of  1836  was  repealed,  and  the 
act  of  1901  was  in  force  when  the  bond  was 
given,  and  'all  proceedings  thereon'  taken  by 
tbe  coort  at  the  Instance  of  the  defendant 


in  his  endeavor  to  comply  with  tbe  conditions 
of  the  bond  'are  absolutely  null  and  void,' 
then  the  said  bond  was  also  wholly  null  and 
void,  and  the  prothonotary's  direction  to  the 
sheriff  to  discharge  tbe  defendant  unauthoriz- 
ed, because  he  had  not  'given  a  bond  "sec. 
leg.," '  and  the  plaintiff's  remedy  was  either 
against  the  prothonotary  for  directing  tbe 
discharge  of  the  defendant  until  he  had  given 
a  bond  sec.  leg.,  or  to  appear  and  resist  the 
final  discharge  of  the  defendant  and  secure 
his  surrender  to  the  sheriff,  or  to  issue  an 
alias  capias  ad  satisfaciendum. 

"This  brings  us  to  tbe  consideration  of  an- 
other question,  and  that  is  the  order  of  dis- 
charge made  by  the  court  on  September  20, 
1904.  It  is  certain  that  the  court  Is  glvw 
jurisdiction  to  discharge  an  insolvent  debtw 
who  may  have  been  arrested  on  a  capias 
ad  satisfaciendum,  and  this  Is  so  under 
both  the  act  of  1836  and  the  act  of  1901,  and 
it  had  Jurisdiction  to  determine,  at  the  date 
of  tbe  hearing,  whether  tbe  act  of  1901  was 
inoperative  by  reason  of  the  national  bank- 
rupt act  of  Congress  passed  in  1898  and  the 
act  of  1836  still  in  force;  and,  although  no 
opinion  is  filed,  It  must  be  taken  that  tbe 
court  duly  considered  all  questions  Involved, 
and  after  having  done  so  found  that  the  de- 
fendant bad  complied  with  the  requirements 
necessary  to  entitle  him  to  a  discharge,  and 
thereupon  discharged  him.  If  the  bond  was 
valid  and  binding  on  the  defendant,  it  cer- 
tainly was  the  duty  of  the  court,  on  Septem- 
ber 20,  1904,  to  determine  whether  he  had 
so  fully  complied  with  the  conditions  thereof 
as  to  entitle  him  to  a  final  discbarge  from 
imprisonment  on  the  capias,  or  whether  his 
failure  to  comply  with  these  conditions  was 
such  that  he  ought  (to  avoid  paying  the  vea- 
alty  of  his  bond)  to  surrender  himself  to  the 
custody  of  the  sheriff  to  again  meet  tbe  de- 
mands of  the  capias  ad  satisfaciendum.  Tbe 
court  said:  Tou  have  complied  with  the 
conditions  of  your  bond.  Tou  can  go,  and 
you  need  not  surrender  yourself  to  the  sher- 
iff.' The  plaintiff  now  wants  the  penalty  of 
the  bond  because  the  plaintiff  did  not  sur- 
render himself  to  the  sheriff — a  thing  the 
court  In  legal  effect  toid  him  he  need  not  do. 
The  plaintiff's  counsel,  who  issued  the  capias, 
had  full  notice  that  this  decree  would  be 
asked  for,  was  present  in  court  when  It 
was  made,  and  has  ne\er  taken  exceptions 
to  the  same  nor  an  appeal  therefrom.  If  the 
decree  was  simply  voidable  or  reversible, 
that  fact  can  be  adjudged  only  on  appeal  or 
certiorari,  and  cannot  be  set  up  here.  If,  on 
the  other  hand,  the  decree  was  wholly  null 
and  void,  and  all  the  defendant  did  to  secure 
his  discharge  from  the  grip  of  the  capias  was 
done  without  authority  of  law,  and  this  case 
comes  nnder  the  class  of  cases  of  which 
Tenan  v.  Cain,  188  Pa.  242,  41  Atl.  594,  cited 
by  counsel,  and  Insurance  Co.  v.  Tenan,  204 
Pa.  332,  54  Atl.  172,  are  examples,  then  as  we 
hare  already  said,  everything  that  tbe  defend- 
ant did  under  the  act  of  1836  was  wholly  null 
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and  void,  Inclndlng  the  giving  of  the  bond 
which  he  gave  to  the  plaintiff,  and  the  plain- 
tiff cannot  recover  tor  the  breach  of  a  bond 
that  Is  wholly  void.  Suit  on  the  bond,  tinder 
such  drcomstances,  wonld  not  be  his  remedy. 
It  would  be  to  take  a  new  start  and  issue 
an  alias  capias.  In  other  words,  if  the 
plaintiff  would  issue  an  alias  capias  on  this 
Judgment,  and  the  defendant  wonld  set  up 
the  decree  of  September  20,  1004,  as  a  bar 
against  a  second  arrest,  the  plaintiff  could 
reply  that  the  bond  and  all  proceedings  there- 
on were  wholly  void  (not  voidable  or  reversi- 
ble) ;  and  if  the  court  found  this  to  be  so, 
and  made  such  a  decree  as  was  made  in 
Insurance  Co.  v.  Tenan,  204  Pa.  332,  54  Atl. 
172,  then  the  defendant  would  have  to  give 
a  proper  txHid  and  pursue  the  proper  proceed- 
ing de  novo  to  be  discharged.  In  saying  this 
we  do  not  want  to  be  taken  as  indicating 
that  the  court  thinks  the  decree  of  September 
20,  1904,  wholly  void.  We  were  simply  as- 
suming that  what  the  plaintiff  claims  as  to 
this  decree,  under  the  authority  of  Tenan  v. 
Cain,  was  correct,  and  then  suggesting  the 
result  on  certain  contingencies.  Our  opinion, 
however,  is  that  the  decree  of  September  20, 
1904,  at  most  is  only  reversible  by  a  higher 
court  on  appeal  on  account  of  error  of  Judg- 
ment committed  by  the  court  below,  and  not 
on  account  of  such  a  total  want  of  juris- 
diction in  the  court  below  as  would  make 
its  decree  'void  and  of  no  legal  effect,'  as 
was  the  judgment  in  the  case  of  Tenan  v. 
Cain,  188  Pa.  242,  41  Atl.  694,  and  Ins.  Co. 
V.  Tenan,  204  Fa.  332,  54  Atl.  172. 

"And  now,  July  12, 1905,  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense 
discharged." 

Argued  before  MITCHED^  O.  J.,  and 
PELL,  BROWN.  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JTJ. 

R.  W.  Irwin  and  L.  R.  Boyd,  for  appellant. 
James  I.  Brownson,  Jolm  W.  Donnan,  A.  M. 
Todd,  and  J.  A.  Wiley,  for  appellees. 

PER  CURIAM.  Judgment  affirmed,  on 
the  opinion  of  the  court  below. 


DOLLAR  SAVINGS  FUND  &  TRUST  CO. 
V.  PITTSBURG  PLATE  GLASS  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

1.  CoBPOBATioNS— Stock  Certificates. 

Any  one  taking  a  stock  certificate,  showing 
on  its  face  that  It  will  not  be  valid  unless 
countersigned  by  a  transfer  agent,  without  the 
signature  of  such  agent,  takes  it  at  his  peril. 

2.  SaUB— FOBOED    SlONATUBK— NBGUOKKOB. 

Plaintiff  lent  money  on  a  certificate  of 
stock  on  which  the  signature  of  the  transfer 
agent  was  forged.  It  appeared  that,  after  the 
certificate  bad  been  signed  by  the  presidoit  and 
secretary  and  the  seal  of  the  corporation  was 
attached,  a  derk  who  had  access  to  it  took  it 
and  forged  the  name  of  the  transfer  agent. 
Beld,  diat  the  certificate  was  not  valid  in  the 
tiands  of  such  person,  as  against  the  company, 
on  the  ground  of  ita  negligence. 


Appeal  from  Court  of  Common  Pleat, 
Allegheny  County. 

Action  by  the  Dollar  Savings  Fniid  ft 
Trust  Company  against  the  Pittsbnri;  Plate 
Glass  Company.  Judgment  for  defendant  on 
demurrer,  and  plaintiff  appeals.    Affirmed. 

The  following  Is  the  opinion  of  McClong, 
J.,  in  the  court  below: 

"In  the  present  discussion  we  most,  of 
course,  take  as  absolutely  true  every  fact 
well  pleaded  in  the  statement,  and  must  also 
draw  therefrom  every  reasonable  inference 
which  a  jury  might  draw  in  plaintlflTs  favor. 
The  sixth  cause  of  demurrer  is  properly 
criticised  as  'speaking'  because  it  involves 
an  Inference  of  fact  against  the  averments  of 
the  declaration,  and  hence  we  disregard  it 
Allowing  plaintiff  every  legitimate  advan- 
tage, we  should  regard  him  as  averring  that 
the  wrong  done  in  issuing  the  stock  cer- 
tificate was  done  by  C.  H.  Alward,  a  derk 
or  ordinary  employe  of  defendant  company. 
To  assume  that  the  certificate  was  abstracted 
and  Carr's  name  signed  by  an  outsider  would 
be  against  plaintiff,  because  as  to  such  party 
the  responsibility  of  defendant  for  his  acts 
would  not  be  as  great  as  It  would  be  for 
those  of  an  employ^.  On  the  other  hand,  if 
Alward  occupied  a  higher  position,  with 
higher  and  greater  powers  with  respect  to 
the  issue  of  these  stocks,  whereby  defend- 
ant's responsibility  for  his  acts  was  in- 
creased, it  was  plaintitrs  duty  to  aver  these 
facts  in  his  narr.,  and  this  he  has  not  done. 
We  cannot  fall  in  with  plaintiff's  contention 
that  the  name,  'Union  Trust  Company  of 
Pittsburg,'  printed  in  the  forms  with  a  blank 
for  the  signature  of  the  proper  officer,  is  a 
signature  by  the  trust  company  without  hav- 
ing the  blank  filled.  We  take  it  tliat  the 
necessity  for  the  signature  of  some  officer  is 
well  known  In  such  cases,  and  plaintiff  cer- 
tainly never  looked  upon  the  Carr  signature 
as  surplusage.  We  may  treat  Carr  as  the 
proper  officer  of  the  company,  because  other- 
wise plaintiff  is  in  no  better  condition,  in 
that  he  has  not  even  a  pretended  signature 
of  the  party  who  was  to  countersign. 

"We  are,  then,  to  deal  with  the  following 
as  admitted  facts,  vis.:  (1)  The  defendant 
company  caused  the  certificate  for  75  shares 
of  stock  to  be  signed  by  ita  president  and 
secretary,  and  the  seal  of  the  corporation 
attached,  and  left  it  where  Alward,  a  clerk, 
had  access  to  It,  and  could  and  did  take  it 
out  of  the  book,  sign  the  name  of  Carr  In 
its  proper  place,  thus  making  It  apparently 
complete,  and  then  transferred  it  to  Lillian 
K.  Alward,  who,  by  pledging  it  to  plaintiff, 
obtained  a  large  sum  of  money.  (2)  This 
certificate  contained,  l>elow  the  signatures  of 
the  president  and  secretary  and  above  tiie 
seal,  the  following,  viz.:  This  cortificate 
will  not  be  valid  unless  countersigned  by  the 
Union  Trust  Company  of  Pittsburg,  registrar 
of  transfers.'  (3)  Although  the  defendant 
company  was  notified  some  montha  before  it 
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was  pledged  to  plaintiff  tbat  tbls  certificate 
bad  been  taken  from  tbe  book  and  bad  not 
been  registered,  It  did  not  advertise  this  fact, 
nor  In  any  way  attempt  to  warn  persons  to 
wbom  It  mlgbt  be  offered  for  sale  or  as 
collateral  security.  If  plaintiff  prove  all 
tbese  facts,  will  she  bave  a  case  wblcb  tbe 
court  will  snbmlt  to  tbe  Jnry?  We  assume 
tbat,  If  tbese  certificates  are  binding  upon 
defendant  as  between  It  and  plaintiff,  tbere 
can  be  a  recovery  here  of  damages  eitber  to 
the  amount  of  tbe  loan  or  tbe  value  of  tbe 
stock.  We  need  not  now  concern  onrselves 
as  to  tbls. 

"Plaintiff  contends:  (i)  That  the  certifi- 
cates are  valid  and  binding  without  counter- 
signing by  tbe  registrar;  or  (2)  that,  if  not, 
then  a  jury  would  legally  be  justified  in  find- 
ing tbe  defendant  guilty  of  such  negligence 
In  dealing  with  the  certificate  as  to  estop  it 
from  repudiating  It,  even  If  Carr's  name  was 
forged  by  Alward  or  by  bis  procurement 

"Act  June  24,  1885  (P.  L.  258),  provide! 
that  any  stockbolder  of  a  corporation  shall 
be  entitled  to  receive  a  certificate  of  the 
number  of  shares  standing  to  his  credit  on 
tbe  books,  'which  certificate  shall  be  signed 
by  the  president  or  vice  president  or  other 
officer  designated  by  the  board  of  directors, 
countersigned  by  the  treasurer  and  sealed 
with  tbe  common  seal  of  the  corporation.' 
This,  however,  does  not  prevent  the  cor- 
poration, it  it  is  willing  to  give  such  certifi- 
cates, from  taking  such  further  percautlons 
as  It  sees  fit,  to  provide  against  the  simula- 
tion of  such  signatures;  and  if  a  party  who 
receives  a  certificate  signed  and  sealed  aa 
provided  by  the  act  of  assembly  is  at  the 
same  time  given  express  notice  that  the 
certificate  is  not  good  and  will  not  be  recog- 
nized as  a  certificate  until  It  has  another 
signature,  such  party  cannot  then  pay  money 
for  such  stock  and  claim  that  the  company 
Is  in  equity  estopped  to  deny  tbe  validity  of 
the  certificate,  and  bound  to  recognize  the 
party  as  a  stockbolder  or  to'  pay  him  dam- 
ages, if  the  certificate  was  In  tact  fraudu- 
lently or  improperly  issued.  In  the  present 
case,  tbe  notice  of  this  requirement  was 
right  on  the  face  of  .the  certificate  and  pre- 
ceded tbe  seal  of  tbe  corporation.  It  matters 
not  tbat  the  good  effects  of  the  additional 
precaution  may  in  tbls  particular  case  have 
been  nullified,  by  Its  leading  to  the  sealing 
and  signing  by  president  and  treasurer  in 
blank.  Tbe  fact  still  remains  that  tbls  was 
not  a  complete  certificate  until  It  bad  the 
signature  of  the  Union  Trust  Company,  or 
practically  the  signature  of  James  S.  Carr. 
His  signature  was  just  as  necessary  to  tbe 
completion  of  the  certificate  as  was  the  sig- 
nature of  either  the  president  or  tbe  sec- 
retary. 

"This  brings  us  to  tbe  main  question  in  tbe 
case,  viz. :  Whether  or  not  tbe  proof  of  the 
fact  that  the  president  and  secretary  signed 
tbls  certificate  and  sealed  It  and  left  It  where 
it  could  be  taken  by  an  employe,  and  it  was 


so  taken,  and  James  S.  Carr's  signature 
forged,  and  the  certificate  pledged  for  money 
advanced  by  plaintiff,  would  present  such  a 
case  as  would  make  It  proper  to  submit  to  a 
jnry  tbe  question  of  fact  aa  to  whether  or  not 
defendant's  negligence  was  the  proximate 
cause  of  plaintiff's  loss.  We  take  it  tbat  up- 
on the  presentation  of  such  a  case  It  would 
be  the  duty  of  the  court  to  say  that,  even 
assuming  negligence  on  the  part  of  defend- 
ant In  dealing  with  the  certificate,  the  prox- 
imate cause  of  tbe  loss  was  the  failure  of 
plaintiff  to  verify  the  signatures  to  tbe  paper 
— a  duty  which  rested  on  It  All  the  cases 
show  that  It  Is  only  when  a  party  holds  a 
certificate,  to  which  Is  attached  tbe  genuine 
signatures  of  the  parties  who  must  sign  to 
make  It  good,  that  the  question  arises  as  to 
whether  or  not  the  company  is  liable  to  blm 
because  of  negligence,  when  the  certificate 
is  In  fact  false  by  reason  of  having  been  un- 
properly  or  fraudulently  Issued.  The  doc- 
trine Is  stated  thus  In  Allen  v.  South  Bsston 
Ry.  Co.,  IM  Mass.  200,  22  N.  E.  917,  6  L.  R. 
A.  Tie,  15  Am.  St  Rep.  185,  viz.:  'The 
ground  upon  which  a  corporation  Is  held  li- 
able to  a  bona  fide  purchaser  for  value  of 
false  certificate  of  Its  stock  issued  under  Its 
seal  signed  by  the  proper  officers  and  appar- 
ently genuine.  Is  that  tbe  certificates  are 
statements  by  the  corporation  of  facts  which 
it  Is  Its  duty  to  know,  and  which  cannot  well 
be  known  to  the  purchasers.'  So  In  Railway 
Co.  V.  Citizens'  National  Bank,  66  Ohio  St 
361,  47  N.  B.  249,  43  L.  R.  A.  777,  and  Rail- 
road Co.  V.  Schuyler,  84  N.  Y.  80,  tbe  obli- 
gation of  the  purchaser  to  make  Inquiry  as  to 
tbe  genuineness  of  the  signatures  is  recog- 
nized, and  it  Is  only  when  tbe  signatures  are 
found  to  be  genuine  that  the  duty  of  tbe  com- 
pany to  stand  by  its  representations  comes 
Into  play,  or  tbat  its  duty  to  the  purchaser 
to  take  care  as  to  tbe  Issue  of  tbe  certificate 
arises. 

"These  three  cases  are  cited  and  relied 
upon  by  plaintiff:  Even  the  cases  of  strict- 
ly negotiable  instruments,  where  such  changes 
are  made  in  the  instrument  as  to  amount  to 
the  crime  of  forgery,  and  the  maker  is  held 
liable  because  be  signed  negotiable  paper  in 
such  form  as  to  readily  admit  of  fraudulent 
alteration,  all  assume  tbe  genuineness  of  the 
signature  and  do  not  even  suggest  tbat  any 
business  man  owes  to  another  the  duty  of 
seeing  tbat  a  third  party  does  not  forge  his 
signature  to  an  Instrument  of  writing.  See 
Zimmerman  v.  Rote,  75  Pa.  188;  Garrard  v. 
Haddan,  67  Pa.  82,  5  Am.  Rep.  412 ;  McSpar- 
ran  v.  Neeley,  91  Pa.  17.  The  case  of  Robb  v. 
Penna.  Co..  186  Pa.  456,  40  Atl.  969,  65  Am. 
St  Rep.  868,  does  not  aid  plaintiff,  because 
in  tbat  case  no  one  even  suggests  liability  on 
the  part  of  tbe  ostensible  drawer  of  the  check, 
save  upon  the  assumption  that  tbe  rubber 
stamp  signature  was  bis  genuine  signature. 
Until  tbe  plaintiff  shows  a  certificate,  to 
which  are  attached  tbe  genuine  signatures 
of  all  tbe  parties  whose  signatures  are  necea- 
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MTj  to  Its  validity,  be  la  not  even  entitled  to 
enter  the  lists  where  the  contest  as  to  the 
negligence  of  the  company  is  to  be  fonght  oat 
When  he  has  snch  signatures,  he  may  well 
say  that  It  Is  the  company's  business,  not 
his,  to  know  whether  or  not  its  officers  nsed 
the  money  received  for  the  stodt  honestly 
or  dishonestly,  or  whether  or  not  there  was 
an  overissue,  or  whether  the  issue  of  this 
certificate  was  in  tact  without  authority,  or 
whether  it  was  by  negligence  pat  Into  drca- 
latlon  anintentlonally. 

"In  the  present  case,  if  the  certificate  bad 
been  signed  by  the  president  and  secretary 
and  sealed  and.  left  with  Carr,  and  he  had 
signed  It  without  authority  and  Issued  It 
frandulently,  the  company  would  doubtless 
be  bound  to  recognize  its  validity,  or  If  Al- 
ward  bad  obtained  Oarr's  genuine  slg^nature 
the  result  would  be  the  same.  But  the  duty 
to  ascertain  the  genuineness  of  the  signatures, 
or  the  risic  of  acting  without  Inquiry  as  to 
this,  rests  upon  the  purchaser,  and  when  he 
n^lects  this  duty  or  assumes  this  risk  he 
has  no  standing  to  show  negligent  conduct 
on  the  part  of  defendant,  or  any  conduct 
not  amounting  to  an  adoption  of  the  forged 
signature  as  his  own.  Possibly  if  this  certifi- 
cate purporting  to  have  Carr's  signature  at- 
tached had  been  put  npon  the  market  by  an 
officer  of  defendant  company,  snch  as  the 
president  and  secretary,  who,  in  dealing  with 
the  issoe  of  stock,  mast  be  regarded  as  the 
company,  it  would  be  estopped;  but  we  do 
not  have  such  a  case.  That  'where  one  of 
two  Innocent  persons  must  suffer  from  the 
fault  of  a  third,  the  loss  most  be  borne  by  the 
one  whose  negligence  enabled  the  third  per- 
son to  commit  the  fraud'  Is  a  generalization 
sanctioned  by  use  for  considerably  more  than 
a  century;  but,  like  many  another  excellent 
rule,  its  application  calls  for  discretion  and 
discrimination,  and  when  plalntifl  fails  in  a 
duty  of  care  which  he  owes  to  himself,  fully 
as  imperative  as  any  owed  to  him  by  defend- 
ant, and  thus,  and  thus  Slone,  brings  himself 
within  the  scope  of  the  effects  of  defendant's 
negligence,  he  cannot  be  heard  to  say  that 
defendant's  negligence,  and  not  his  own,  was 
the  proximate  canse  of  his  loss. 

"Nor  can  It  with  any  propriety  be  said  that 
one  who  simply  leaves  a  paper  where  his  em- 
ploys may  complete  it  by  forging  a  signature 
is  estopped  to  deny  the  genuineness  of  the  sfg- 
nature  as  against  one  whose  duty  it  was  to 
satisfy  himself  as  to  such  signature.  We 
cannot  see  that  defendant  is  estopped  by  fail- 
ure to  give  notice  of  the  fact  that  a  certifi- 
cate not  fully  executed  had  disappeared. 
Plaintiff  Is  again  met  by  its  own  failure  to 
take  care  on  Its  own  behalf.  Failure  to  give 
notice  could  not  make  good  a  certificate  void 
for  want  of  a  necessary  signature.  The  au- 
thorities flted  by  plaintiff  are  simply  to  the 
effect,  that,  when  a  n^otiable  Instrument 
Is  in  the  hands  of  some  unknown  person  who 
cannot  recover  it,  the  proper  course  for  the 
maker  to  pursue  Is  to  attempt  to  give  such  no- 
tice that  it  cannot  come  into  the  hands  of  a 


porchaser  without  notice,  and  tbos  prevent 
him  from  setting  up  his  defense.  This  la 
only  Incidental  advice,  as  so  common  sense  a 
proceeding  does  not  need  the  sanction  of  a 
court's  Judgment 

"The  condusionB  arrived  at  by  us  are  sus- 
tained by  many  cases,  amongst  them  the  fol- 
lowing, viz. :  Penna.  Co.  for  Ins.  on  Lives, 
etc.,  V.  rranklln  Fire  Ins.  Co.,  181  Pa.  40, 
87  Atl.  101,  87  L.  R.  A.  780;  Hill  v.  Jewett 
Publishing  Co.,  164  Mass.  172,  28  N.  E.  142, 
18  L.  R.  A  198,  26  Am.  St  Rep.  230;  Knox 
V.  Eden  Musee  Co.,  148  N.  T.  441,  ^  N.  E. 
988,  81  L.  R.  A.  779,  61  Am.  St  Rep.  700; 
Maas  et  al.  v.  M.  E.  &  T.  Ry.  Co.,  83  N.  T. 
223. 

We  are  of  the  opinion  that  the  demurrer  to 
the  statement  of  plaintiff  should  be  sustained." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

D.  T.  Watson,  James  W.  Collins,  and  Jobn 
M.  B'reeman,  for  appellant  William  Bcott 
and  R.  H.  Hawkins,  for  appellee. 

PER  CURIAM.  Judgment  afilrmed  oa  the 
opinl<»i  of  the  court  below. 


WRIOHT   T.    MONONGAHBLA    ST.   BY. 
CO. 

(Supreme  (3ourt  of  Pennsylvania.    Jan.  2, 
1906.) 

STBEET   RAIIiBOADS— Goixision— BviDsncB. 

In  an  action  a^tainat  a  street  railroad  com- 
pany for  injuries  caused  to  plaintiff  by  colli- 
sion between  a  car  of  defendant  and  the  team 
which  plaintiff  was  driving,  evidence  held  to 
anthoriie  entry  of  nonsuit 

Appeal  from  Court  of  Ciommoa  Pleas,  Al- 
legheny 0>nnty. 

Action  by  Mary  O.  Wright  against  tlie 
Monongabela  Street  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Kennedy,  P. 
J.,  in  the  court  below: 

"This  Is  an  action  of  trespass  for  tbe  re- 
covery of  damages  for  injuries  resulting  to 
the  plaintiff,  as  claimed  by  her,  through  the 
negligence  of  tbe  defendant  company.  The 
accident  occurred  on  September  24,  1901,  on 
Forbes  street,  in  the  city  of  Pittsburg,  and 
she  claims  that  the  accident,  and  the  result- 
ing injury  to  herself,  was  caused  by  the  negli- 
gence of  tbe  defendant  company  in  the  man- 
agement of  its  car  by  the  motorman.  It 
appears  from  the  testimony  that  while  the  car 
of  the  defendant  company  was  approaching  the 
vehicle  In  which  tbe  plaintiff  was  riding,  and 
while  it  was  yet  several  hundred  feet  away, 
the  bone  drawing  tbe  vehicle  was  ob- 
served to  rear  once  and  then  proceed  on  its 
way  without  further  rearing  or  plunging'  until 
it  reached  the  car  of  the  defendant  company, 
and  that  then  it  Jumped  immediately  in  front 
of  or  against  it,  and  the  plaintiff  was  tlirown 
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from  tbe  vehicle  and  injured.  There  ia  noth- 
ing In  the  testimony  which  Indicated  that  tbe 
driver  of  the  vehicle  had  lost  control  of  the 
horse.  It  is  tme  that  one  of  the  wltneBses,  a 
boy  of  14  years,  testified  that  the  horse  was 
Jumping;  b.nt  there  Is  nothing  to  show  that  he 
made  more  than  one  pimige  before  reaching 
tbe  car,  and  that  while  it  was  a  long  way 
distant.  Tbe  testimony  seems  to  be  plain 
that  after  this  first  and  only  plunge  the  horse 
proceeded  on  Its  way  under  control  of  the 
driver  until  it  reached  tbe  car,  and  Jumped 
immediately  In  front  of  or  against  it  We  do 
not  think  that  tbe  motorman  could  be  held 
guilty  of  negligence,  unless  tbe  horse  was 
acting  in  such  a  way  as  to  indicate  to  him 
(the  motorman)  that  the  driver  had  lost  con- 
trol of  him,  or  was  likely  to  do  so,  and  that 
at  a  sufficient  distance  to  make  It  possible 
for  the  motorman  to  avoid  the  accident  The 
one  plunge  or  rearing  of  the  horse  at  the 
great  distance  from  the  car  was  not  suf- 
ficient to  indicate  to  the  motorman  that  the 
driver  had  lost  control  of  it  To  so  Indicate, 
tbe  demonstration  must  l>e  continued  ai 
he  approached  the  car.  A  number  of  wit- 
nesses, called  on  behalf  of  the  plaintlfC,  saw 
tbe  accident  and  If  more  than  one  plunge 
or  demonstration  had  been  made  by  the  horse, 
Indicating  a  want  of  control  by  the  driver, 
it  would  certainly  have  been  seen  and  testi- 
fied to  by  some  of  tbe  witnesses.  While  tbe 
boy  stated  that  the  horse  did  some  more 
Jumping,  there  was  nothing  in  his  testimony 
that  would  indicate  that  the  driver  lost  con- 
trol of  btm,  and  all  the  other  witnesses 
state  that  the  horse  proceeded  up  the  street 
approaching  the  car  in  the  usual  way,  and  at 
a  moderate  rate  of  speed. 

"The  rule  to  show  cause  why  the  judgment 
of  nonsuit  should  not  be  taken  ofT  must  be 
discharged.    It  is  so  ordered." 

Argued  before  MITCHELL,  C.  J.,  and 
PEX.L,  BROWN,  MBSTRBZAT,  POTTER, 
KLKIN,  and  STEWART,  JJ. 

Ralph  P.  Tannehlll  and  Tbos.  M.  ft  Rody 
P.  Marshall,  for  appellant  Samuel  McOlay, 
for  appellee. 

PER  CURIAM.  Judgment  affirmed,  on  the 
opinion  of  tbe  court  below. 


SPANGLBB  T.  BALTIMORE  ft  O.  R.   00. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

Mastkb  Ann  Skbvant— Irjxtbt  to  Sebvaht— 
Neouosnck  or  Fellow  Sxbvart. 

Where  plaintlirs  husband,  an  employ^  of 
defendant  railroad  company,  was  killed  in  a> 
collision  while  on  an  engine  of  the  company, 
and  the  accidoit  was  caused  by  the  violation 
by  fellow  servants  of  the  rales  of  the  company, 
It  was  not  liable. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  i  S52.] 


Appeal  from  Court  of  (Common  Pleas,  Al- 
l^heny  County. 

Action  by  M.  E.  Spangler  against  the  Balti- 
more ft  Ohio  Railroad  Company.  Judgment 
for  defendant  and  plalnttfT  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Brown  J., 
in  the  court  below: 

"This  matter  arises  upon  a  motion  to  take 
oft  a  compulsory  nonsuit  In  an  action  by 
Mary  E.  Spangler  against  the  Baltimore  & 
Ohio  Railroad  Company  to  recover  damages 
resulting  from  the  death  of  her  husband, 
caused  by  a  head'^n  collision  between  an 
east-bound  freight  engine  and  a  west-.boimd 
passenger  train.  Mr,  Spangler  was  upon  the 
east-bound  freight  engine  operated  by  the 
freight  crew  proceeding  to  the  scene  of  a 
wreck  upon  the  Wheeling  Branch  of  said 
company. 

"The  undisputed  evidence  shows:  (1)  That 
the  telegraphic  message  (under  which  the 
freight  engine  was  proceeding)  was  subject 
(a)  to  tbe  rule  and  railway  schedule  of  the 
company  giving  priority  of  right  of  way  to 
passenger  trains,  and  (h)  to  the  rule  requir- 
ing a  flagman  approximately  a  mile  ahead 
of  the  freight  engine  to  protect  its  crew 
against  passenger  trains.  (2)  That  in  viola- 
tion of  these  rules  and  schedules  well  known 
to  the  employes  of  the  railroad  company  (of 
whom  Mr.  Spangler  was  one),  the  freight 
engine,  without  any  flagman  ahead,  proceed- 
ed easterly  several  miles  to  tbe  point  of  Its 
collision  with  the  west-bound  passenger 
train. 

"The  violation  of  these  rules  by  fellow, 
servants,  being  the  proximate  cause  of  the 
collisions,  bars  a  recovery.  The  case  is  rul- 
ed by  Kennelty  v.  Baltimore  ft  Ohio  Rail- 
road Company,  166  Pa.  60,  30  Atl.  1014,  in 
which  It  Is  said  by  Mr.  Justice  Fell,  deliver- 
ing the  opinion:  'It  was  clearly  shown  by 
the  testimony  produced  by  the  plaintiff  that 
the  collision  was  caused  not  by  an  unsafe 
schedule  or  defective  rules,  but  that  It  was 
due  to  the  reckless  disregard  of  clearly  de- 
fined and  well-understood  duties  by  those  In 
charge  of  the  train.  As  they  were  co-em- 
ployfis  of  the  plaintiff's  husband,  there  was 
nothing  to  leave  to  the  jury,  and  tbe  non- 
suit was  properly  entered.' 

"Motion    overruled." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Joseph  Howley  and  W.  A.  Hudson,  for 
appellant  John  S.  Wendt  and  Johns  Mc- 
Cleave,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  on 
the  opinion  of  tbe  court  below. 
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PARK  STEEL  CO.  y.  ALLEGHENY  VAL- 
LEY RT.  CO. 

(Supreme  Court  of  PennsylTania.    Jan.  2, 
1906.) 

L  BAiutOAOS— RioHT  TO  MAinTAiii  Tbam- 

VAT  AOBOBS  TbACKB. 

A  manufacturing  corporation  constructed  a 
tramway  across  railroad  tracks:  the  land  occu- 
pied by  the  tramway  being  a  public  street.  The 
corporation  obtained  permission  from  the  rail- 
road company  to  cross  its  tracks  and  had  ex- 
pended money  in  reliance  on  such  permission, 
so  that  the  license  had  become  irreTocable. 
Held,  that  the  manufacturing  corporation  was 
entitled  to  an  injunction  restraining  the  rail- 
road company  from  interfering  with  or  remov- 
ing the  tramway,  especially  in  view  of  the  fact 
that  the  railroad  company  had  refused  to  al- 
low the  tramway  to  be  constructed  Id  a  manner 
which  would  have  prevented  the  delay  of  which 
it  complained. 

2.  Same— Ceosbinos. 

Act  June  19,  1871  (P.  L.  1861).  relative  to 
railroad  crossings,  providing  for  their  regula- 
tion by  courts,  and  authorizing  such  courts  to 
define  by  decree  the  mode  of  such  crossing 
which  will  inflict  the  least  injury  on  the  rights 
of  the  company  owning  the  road,  does  not  apply 
where  the  parties  have  established  a  crossing 
and  are  using  it,  nor  to  grade  crossings  of 
railroads  over  ordinary  streets  and  highways. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Park  Steel  Company  against 
the  Allegheny  Valley  Railway  Company. 
From  a  decree  for  plaintUT,  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  Patterson,  for  appellant  John  S. 
Wendt  and  John  McCleave,  for  appellee. 

POTTER,  J.  In  this  action  the  Park  Steel 
Company  filed  a  bill  in  equity  against 
the  Allegheny  Valley  Railway  Company, 
praying  for  an  injunction  to  restrain  the 
defendant  company,  its  agents,  and  em- 
ployes from  interfering  with  or  remov- 
ing a  tramway  constructed  and  operated  by 
the  plaintiff  along  ThlrCy-Flrst  street.  In  the 
city  of  Pittsburg,  across  the  tracks  of  defend- 
ant's railroad.  The  court  below,  after  bear- 
ing, granted  the  injunction  prayed  for,  and 
further  enjoined  defendant  from  unreason- 
ably obstructing  or  Interfering  with  the  op- 
eration of  the  tramway  In  the  hauling  of  ma- 
terials to  and  from  different  parts  of  the 
plaintiff's  manufacturing  plant  From  this 
decree  defendant  has  appealed. 

The  tramway  Is  stated  by  the  trial  Judge  in 
his  findings  of  fact  to  be  a  narrow-gauge 
track,  32  Inches  in  width,  extending  from  the 
interior  of  plaintiff's  fnmace  buildings,  on 
the  southerly  side  of  Railroad  street  through 
said  buildings  to  Thirty-First  street,  and 
thence  along  and  close  to  plaintiff's  buildings 
across  the  railroad  tracks;  then  along  and 
into  the  finishing  mills  lying  between  Railroad 
street  and  the  Allegheny  river.  The  car  used 
la  a  small  flange-wheeled  iron  truck,  about 


18  Inches  wide  and  42  Inches  long.  Tbe  ma- 
terials hauled  are  Ingots  and  billets  weighing 
from  1,000  to  7,500  pounds.  The  amsge 
load  is  a:bout  4%  tons.  Tbe  car  Is  loaded  tqr 
cranes  and  Is  usually  hauled  by  moles,  al- 
though sometimes  pushed  by  men,  to  Its  des- 
tination. In  Its  passage  over  the  tnu^s  at 
defendant  each  car  is  In  charge  of  experlr 
enced  men.  Plaintiff  has  a  watchman  sta- 
tioned at  tbe  railroad  crossing.  Its  mles  to 
regulate  tbe  use  of  tbe  crossing  are  most 
stringent  The  total  average  crossing  of  tbe 
railroad  tracks,  both  loaded  and  unloaded. 
Is  about  100  times  per  diem.  It  also  appear- 
ed by  the  testimony  that  the  rails  of  tbe 
railroad  company  are  not  cut  and  there  are 
no  crossing  frogs.  It  being  what  Is  termed  a 
"Jump  crossing."  The  rails  of  the  tramway 
are  a  little  higher  than  the  rails  of  the  track, 
and  there  Is  a  space  left  for  the  flange  and 
tread  of  the  wheels  of  the  railroad  cars. 

The  court  below  found  as  facts  that  public 
travel  is  not  obstructed  by  this  tramway; 
that  Its  rules  for  tbe  regulation  of  the  cross- 
ing are  all  that  oould  reasonably  be  required 
of  plaintiff;  that  tbe  use  of  horses  and  wag- 
ons for  this  transportation  Is  Impracticable 
and  would  be  an  equal  damage  to  the  rail- 
road; that  from  the  operation  of  tbe  tramway 
no  serious  accident  resulting  in  either  loss 
of  life  or  personal  injury  has  occurred;  that 
on  a  few  occasions  defendant  suffered  a  tri- 
fling property  loss  to  its  rolling  stock  by  strik- 
ing derailed  trams  or  their  loads;  that  occa- 
sionally, but  not  frequently,  loaded  trams 
are  derailed  upon  defendant's  tracks;  that  de- 
fendant's serious  complaint  is  that  Its  trains 
are  delayed  by  these  derailments,  which  are 
caused  by  reason  of  the  construction  of  the 
crossing,  it  being  a  "jolt"  crossing;  that  a 
modern  frog  construction  of  the  crossing 
would  greatly  lessen  the  number  of  d^all- 
ments,  as  w^l  as  reduce  the  time  consumed 
In  crossing;  but  the  defendant  has  refused 
to  allow  plaintiff  to  construct  such  a  crossing; 
that  the  construction  of  a  tunnel  under  the 
railroad  tracks  would  be  difficult  If  not  Im- 
possible, and  very  expensive;  and  that  an 
overhead  system  of  conveyance  had  been  tried 
and  proved  unsatisfactory  and  unsuccessfuL 

The  flrst  assignment  of  error  is  to  the  de- 
cree of  the  court  below.  Tbe  second,  third, 
and  fourth  assignments  are  to  flndlngs  of 
fact  It  is  sufficient  to  say  with  regard  to 
these  findings  that  there  is  ample  evidence  to 
support  all  of  them,  and  they  will  not  be  dis- 
turbed. It  Is  very  evident  that  what  tbe 
defendant  company  is  really  complaining  ot 
Is  not  the  tramway  or  its  rails,  for  these  do 
not  In  any  way  Interfere  with  or  Lojure  the 
defendant's  tracks  or  property,  or  delay  Its 
trains.  It  was  tbe  manner  and  extent  of  tbe 
use  of  the  grade  crossing  over  its  tracks  by 
tbe  plaintiff  which  the  defendant  company 
thought  was  objectionable,  and  with  whldi 
It  sought  to  interfere.  Much  of  the  argument 
for  appellant  goes  upon  the  theory  that  tbe 
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right  to  crow  the  tracks  at  the  point  in  qne»- 
tloii  is  h&Bed  upon  a  license,  or  permission, 
extended  by  tbe  railway  company;  and  it  is 
contended  tbat  the  permission  ^ven  by  its 
president  conld  not  ripen  Into  a  grant  and 
become  an  indefeasible  right,  but  is  necessari- 
ly revocable  whenever  the  railroad  company 
reaches  the  conclusion  tbat  it  Is  Inconsistent 
with  the  proper  management  of  the  railroad 
and  tbe  protection  of  Its  trains  and  passen- 
gers. 

But  this  line  of  reasoning  Is  not  relevant 
to  the  Issue  now  under  consideration,  be- 
cause of  the  fact  that  tbe  plalutlfT  is  making 
use  of  a  public  street.  Tbe  crossing  in  ques- 
tion Is  tbat  of  a  public  highway,  and  tbe 
plaintiff  has  tbe  right  to  make  use  of  It,  as 
part  -ot  tbe  public,  and  is  under  no  neces- 
sity to  ask  for  permission,  or  seek  license  to 
do  so,  from  the  defendant  company.  What- 
ever inconvenience  tbe  railway  company 
may  be  under  from  the  crossing  of  its  tracks 
at  grade  by  a  public  highway,  it  Is  bound  to 
submit  to,  or  else  take  the  proper  means  to 
abolish  a  grade  crossing.  Furthermore,  in 
this  particular  Instance,  it  appears  from  the 
act  of  Incorporation  that  it  is  tbe  duty  of  the 
railway  company  to  avoid  obstructing  or  Im- 
peding tbe  free  use  and  passage  of  any  pub- 
lic roads  which  it  may  Intersect,  and  tbat  the 
duty  of  constructing  causeways  over  the 
public  roads.  In  order  to  enable  all  persons 
and  vehicles  to  pass  over  the  railroad  with 
safety  and  convenience,  is  placed  directly  up- 
on the  railroad  company. 

If,  however,  tbe  question  of  license  were 
important  In  this  case,  we  should  feel  obliged 
to  bold  tbat  under  the  facts  the'  plaintiff 
company  has  obtained  from  tbe  defendant  an 
express  license  which  has  become  Irrevocable. 
One  of  our  latest  cases  upon  this  subject  is 
Harris  v.  Brown,  202  Pa.  16,  51  Atl.  586,  00 
Am.  St  Rep.  610,  where  our  Brother  Mestre- 
zat  says  (page  22,  of  202  Pa.,  and  page  587, 
of  51  Atl.,  00  Am.  St.  Rep.  610) :  "It  is  un- 
doubtedly true  that  a  mere  license  without 
consideration  is  determinable  at  tbe  pleasure 
of  the  licensor.  But  tbat  is  not  the  rule  in 
this  state  where  the  enjoyment  of  tbe  license 
must  necessarily  be,  and  Is,  preceded  by  the 
expenditure  of  money.  In  such  cases  the  li- 
cense becomes  an  agreement  on  a  valuable 
consideration,  and  is  Irrevocable" — citing  Re- 
rlck  V.  Kern,  14  Serg.  &  R.  267,  16  Am.  Dec. 
497,  and  other  cases.  And  as  far  back  as 
1868  In  Cumberland  Valley  R.  R.  Co.  v.  Mc- 
Lanaban,  59  Pa.  23,  Justice  Sharswood  held 
that  a  license  to  a  railroad  company  to  cross 
private  lands,  upon  the  faith  of  which  ralo- 
able  improvements  had  been  made  by  the 
company,  was  not  within  the  statute  of 
frauds,  and  was  Irrevocable,  and  that  such 
license  might  be  given  or  ratified  by  parol. 
It  appears  in  the  testimony  in  this  case,  and 
Is  found  as  a  fact  by  the  trial  Judge,  and  is 
admitted  in  the  argument  for  appellant,  that 
the  appellee  and  its  predecessors  have  made 


valuable  improvements  to  their  property  in 
connection  with,  and  in  reliance  upon,  tbe 
agreement  for  this  crossing. 

The  argument  that  tbe  use  of  tbe  crossing 
by  the  plaintiff  company  Interferes  with  tbe 
discbarge  by  tbe  railroad  company  of  Its 
primary  duty  to  tbe  public  is  negatived  by  tbe 
finding  of  fact  by  the  court  below  tbat  the 
obvious  remedy  Is  to  permit  the  plaintiff  to 
put  in  a  modem  frog  construction,  and  tbat 
having  refused  to  accept  a  modem  up  to  date 
crossing,  when  proffered  by  tbe  plaintiff,  the 
responsibility  for  any  resulting  inconvenience 
or  delay,  caused  by  tbe  use  of  the  antiquated 
construction,  must  be  borne  by  the  defendant 
company. 

It  is  also  contended  that  tbe  authorities 
under  the  act  of  June  10,  1871  (P.  L.  1361), 
should  be  applied  to  this  case.  But,  evon  if 
the  act  could  be  extended  to  such  a  case  as 
this.  It  has  been  expressly  held  in  W.  N.  T. 
&  P.  Ry.  Co.  V.  Railway  Co.,  198  Pa.  127,  44 
Atl.  242,  that  it  does  not  apply  where  the 
parties  have  established  a  crossing  and  are 
xislng  it  In  Railroad  Company  v.  Upper 
Darby  Twp.,  202  Pa.  429,  51  Atl.  1080,  it  was 
pointed  out  that  under  this  act  of  1871  tbe 
authority  of  the  courts  does  not  extend  to  the 
regulation  of  grade  crossings  of  railroads 
over  ordinary  streets  and  highways. 

The  assignments  of  error  are  overraled,  the 
appeal  is  dismissed,  at  the  cost  of  the  appel- 
lant, and  the  decree  of  the  court  below  Is 
affirmed. 


McEEB    T.    CRUCIBLE    STEEL    CO.    OF 
AMERICA. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1006.) 

1.  Master  and  Sxbvant  —  Injitbt  to  Skbv- 
ART— Defective  Appliances. 

In  an  action  by  an  employ^  to  recover  for 
Injuries  caused  by  defects  In  appliances  which 
could  not  have  been  revealed  to  plaintiff,  ex- 
cept by  a  special  investigation,  evidence  held 
to  sustain  verdict  for  plaintiff. 

2.  Appeai/— Harkless  Ebbob. 

Error  in  admitting  evidence  which  could 
not  have  prejudiced  defendant,  because  of  the 
careful  instructions  given,  is  not  ground  for 
reversal. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  George  McKee  against  the  Cru- 
cible Steel  Company  of  America.  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

At  the  trial  plaintiff's  counsel  asked  wit- 
nesses the  following  questions:  "Q.  Mr. 
Ouenther,  if  yon  ha4  known  there  was  no 
bolt  here,  or  that  it  had  been  allowed  to  get 
out  and  had  not  been  replaced,  would  you 
have  regarded  that  as  a  safe  place  to  work? 
(Objected  to  by  Mr.  Castle  as  incompetent,  ir- 
relevant, and  Immaterial,  and  not  binding 
upon  defendant  in  this  matter.  Objection 
overruled,  and  bill  sealed.)  Q.  Mr.  Baer,  If 
you  had  known  that  this  bolt.  If  it  ever  had 
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been  put  In,  had  gotten  ont,  and  that  there 
was  nothing  supporting  It  except  this  hangar 
without  any  bolt,  would  you  hare  regarded 
It  as  safe?  A.  I  would  have  gotten  It  fixed. 
(Objected  to  by  Mr.  Castle:  "This  is  objected 
to  as  not  the  test  of  negligence."  Objection 
overruled,  and  bill  sealed.)  Q.  Well,  Bfr. 
Holdred,  when' they  were  carrying  the  mate* 
rial  out  to  the  end  of  this  rail,  would  you 
have  considered  It  safe  to  have  used  it.  If 
you  had  known  that  the  bolt  had  gotten  out 
and  had  not  been  replaced  at  that  end?  (Ob- 
jected to  by  Mr.  Castle:  "Your  honor  will 
note  my  objection  as  before,  and  In  addition, 
now,  we  have  discovered  that  the  employes 
are  using  that  for  some  other  purpose  than  It 
was  evidently  designed  for.  I  add  that  as  a 
further  objection."  Objection  overruled  and 
bill  sealed.)" 

Verdict  and  Judgment  for  plaintiff  for  $4^- 
200.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Homer  L.  Castle,  for  appellant  J.  S.  Fer- 
guson, John  6.  Silvens,  and  William  P.  Car- 
ter, for  appellee. 

STEWART,  J.  Defoidant  company  made 
no  attempt  to  meet  the  evidence  offered  on  be- 
half of  the  plaintiff,  but  at  Its  conclusion 
moved  the  court  to  direct  a  verdict  In  favor  of 
the  defendant  The  court's  refusal  to  so  di- 
rect constitutes  the  principal  assignment  of 
error.  Plaintiff  was  employed  in  defendant's 
mill,  the  work  assigned  him  being  the  re- 
moval of  Steel  plates  from  the  anvil  after 
they  had  t>een  hammered.  To  facilitate  this 
work  a  contrivance  very  simple  in  its  con- 
struction was  used.  An  ordinary  steel  rail 
some  18  or  20  feet  In  length  was  suspended 
from  the  beam  above,  and  held  In  place 
about  26  feet  above  the  beads  of  the  workmen 
below  by  two  hangers,  one  at  either  end 
of  the  rail,  or  approximately  so.  Along 
this  rail  ran  a  trolley,  an  iron  rod  from 
which  extended  down  to  the  anvil,  fitted  at 
the  lower  end  with  damps  or  hooks.  It  was 
the  business  of  the  plaintiff  to  adjust  these 
clamps  and  hooks  to  the  steel  plates  that  had 
been  hammered,  and  then,  as  they  were  sus- 
pended from  the  rail  above,  push  them  along 
the  trolley  until  the  place  was  reached  where 
they  were  to  be  deposited.  While  he  was 
so  engaged,  the  end  of  the  rail  farthest  from 
the  anvil  separated  from  the  hanger  on  which 
it  rested,  with  the  result  that  the  end  being 
without  support  fell,  striking  the  plaintiff 
and  inflicting  upon  him  serious  hurt  The 
hanger  and  rail  were  not  in  any  way  tied  to- 
gether, that  It  to  say,  nothing  kept  the  rail 
In  place  in  the  hanger  but  Its  own  weight 
The  force  of  the  burdened  trolley  running 
against  the  hanger  would  almost  necessarily 
have  the  elTect  of  driving  the  hanger  back 
towards  the  end  of  the  rail,  and  this,  if 
repeated  often  without  correction  or  readjust- 
ment would,  in  all  probability,  result  In  push- 


ing it  entirely  clear  of  the  ndL  Indeed, 
this  Is  the  only  explanation  of  this  paiticalar 
accident  that  is  suggested,  and  it  is  accepted 
by  both  sides  as  the  true  explanation.  The 
rail  inclined  somewhat  upward  from  the  an- 
vil, and  so  permitted  the  trolley  to  return  for 
for  its  next  burden  without  force  bdng  ap- 
plied. At  the  lower  end  of  the  rail — that  is. 
the  end  nearest  the  anvil  and  beyond  tlw 
hanger — there  was  a  bolt  through  the  rail 
which  prevented  any  separation  between  the 
hanger  and  the  rail  at  that  end ;  at  the  other 
end  there  was  a  place  In  the  rail  for  the  bolt 
but  it  clearly  appears  that  there  waa  no  bolt 
there  when  the  accident  occurred,  and  wit- 
nesses testlfled  that  from  the  appearance  of 
the  hole,  none  could  have  been  there  tor 
months.  It  does  not  appear  that  the  ahaence 
of  tills  lK>lt  would  have  made  the  contrivance 
insecure  for  the  party  handling  it  except  as 
the  trolley  was  pushed  against  the  hanger. 
The  hanger  could  only  be  reached  by  the  trol- 
ley by  the  application  of  force  since  It  was 
up-grade  to  that  point 

Was  the  contrivance,  in  the  condition  stat- 
ed, reasonably  safe  for  the  use  Intended? 
The  court  below  thought  this  was  a  questl<m 
for  the  Jury,  and  submitted  it  to  them  in  a 
charge  so  clear  and  ^partial,  that  no  excep- 
tion is  taken  but  to  the  fact  of  aubmlssloa 
We  think  the  facts  afforded  sufficient  basis 
for  the  inference  of  negligence  by  the  Jury. 
This,  of  Itself,  without  more,  would  make  a 
submission  Imperative.  The  rail  along  which 
this  trolley  ran  was  about  20  feet  in  length, 
including  the  part  that  extended  outside  the 
hangers.  Until  about  a  year  before  the  acd- 
dent  thQ  plates  carried  on  the  trolley  w«e 
dlscliarged  at  a  point  about  liaif  the  length 
of  the  rail  from  the  anvil,  and  while  the 
work  was  so  conducted,  only  half  the  length 
of  the  rail  being  traveled,  the  hanger  or  trol- 
ley did  not  come  together ;  but  the  size  of  the 
plates  being  then  increased,  greater  space 
was  required  for  their  discharge,  and  it  be- 
came necessary  to  use  the  rail  along  its  en- 
tire length,  so  that  the  trolley  was  liable  at 
any  time  in  such  use  to  strike  the  hanger.  In 
testifying  on  this  point  the  witness,  Holdred, 
says :  "You  had  to  get  away  out  of  the  road 
so  a  fellow  on  the  back  end  of  the  hammer 
could  work,  and  you  had  to  run  It  [the  trot- 
ley]  away  out"  We  have  here  the  explana- 
tion of  how  the  accident  occurred,  showing 
conditions  which  Invited  disastw,  so  long  as 
there  was  nothing  to  arrest  the  outward  push 
of  the  hanger  by  the  trolley.  A  simple  bolt 
or  rivet  would  have  averted  all  dang«',  bat 
neither  was  there.  The  defendant  company 
is  chargeable  with  knowledge  of  the  condi- 
tions that  there  existed  for  so  long  a  period. 
If  it  did  not  know  that  the  increased  size  of 
the  plates  made  it  necessary  to  use  the  rail 
for  its  entire  length,  in  order  to  deposit  the 
plates  in  the  place  where  they  were  required. 
It  ought  to  have  known  it;  if  it  did  not 
know  that  there  was  no  bolt  or  rivet  in  the 
end  of  the  rail  to  keep  the  hanger  In  place,  it 
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oagbt  to  hare  known  that  fact,  for  It  was  re- 
sponsible for  the  changed  conditions  that 
made  snch  bolt  necessary  to  safety  in  the  op- 
oratlon  of  the  trolley.  It  Is  not  simply  a 
case  that  would  warrant  an  Inference  of  neg- 
ligence by  the  Jury ;  It  Is  a  case  which,  upon 
Its  admitted  facts,  would  seem  to  make  snch 
condnsion  almost  unaToidable.  The  obliga- 
tion and  dnty  were  wholly  with  the  defend- 
ant company.  No  duty  rested  on  plalntltf  to 
investigate  whether  there  was  a  bolt  In  the 
rail;  he  had  a  right  to  assume  that  some- 
thing adequate  was  there  to  keep  the  hanger 
in  place.  The  absence  of  everything  of  this 
kind  was  not  such  a  manifest  and  consplca- 
ous  fact  that  he  was  bound  to  observe  it.  It 
could  not  have  been  revealed  to  him  except 
by  very  special  Investigation,  for  It  was  at 
least  20  feet' above  his  head.  The  witness, 
Holdred,  whose  testimony  is  above  referred 
to,  says:  "Yes,  sir,  and  you  could  not  see 
tbat  thing  [the  connection  between  the  hang^ 
er  and  the  rail] ;  it's  about  20  feet  high,  and 
it  is  all  steam  above  the  hammer,  and  some- 
times you  couldn't  see  6  feet  up."  We  refer 
to  this  feature  of  the  case  only  that  the  actu- 
al situation  may  appear.  Whether  plaintiff 
contributed  by  negligent  omission  or  commis- 
sion to  the  accident,  was  for  the  jury,  and 
this,  with  the  question  of  defendant's  negli- 
gence, was  submitted.  A  verdict  for  the 
plaintiff  resulted,  which  it  is  conceded  ac- 
cords with  reasonable  compensation  for  the 
injury  sustained.  It  was  for  ttie  jury  to  say 
whether,  under  the  law  as  given  by  the  court, 
that  compensation  should  be  required  of  de- 
fendant 

The  other  assignments  of  error  relate  to 
rulings  of  the  court  with  respect  to  questions 
put  by  defendant's  counsel  to  witnesses  who 
were  interrogated  as  to  the  safety  of  the  trol- 
ley appliance.  Objection  was  made  that  the 
questions  as  put  admitted  and  Invited  an- 
swers that  regarded  absolute  safety,  whereas 
all  that  Is  required  to  exonerate  the  employer 
is  that  the  machinery  be  reasonably  safe. 
The  objection  was  well  taken.  The  court 
should  have  required  counsel  to  so  frame  the 
question  that  the  witness  would  know  the 
standpoint  from  which  he  was  to  speak; 
failing  to  do  this  the  objection  should  have 
been  sustained.  In  view  of  the  very  careful 
instructions  from  the  court  in  its  charge,  as 
to  the  duty  that  rests  on  the  employer  with 
respect  to  the  machinery  he  provides,  for 
those  In  his  service,  we  are  satisfied  that  in 
this  particular  case,  the  defendant  could  not 
have  been  prejudiced  by  the  answers  elicited 
by  the  questions  objected  to.  But  for  this, 
tliese  assignments  might  seriously  imperil  the 
judgment  in  the  court  below.  It  Is  of  course 
very  familiar  law  to  those  accustomed  to  deal 
with  such  questions,  that  it  is  only  reason- 
able safety  that  is  required  in  this  connection, 
and  all  that  is  necessary  to  relieve  from  lia- 
bility ;  but  It  would  l>e  a  great  mistake  to  as- 
sume that  the  average  person  who  comes  into 
court  to  testify  is  acquainted  with  It    Asked 


whether  it  would  be  safe  to  work  with  or 
about  machinery  under  certain  conditions 
shown  to  exist,  such  person,  except  as  he  is 
Instructed  as  to  the  measure  of  safety  he  Is  to 
regard,  would  speak  from  the  standpoint  of 
Ills  own  individual  notions  as  to  what  the  law 
ought  to  require  of  the  employer,  and  not 
what  It  does,  or  else  from  the  standpoint  of 
absolute  safety.  It  is  enough  to  know 
that  prejudice  would  likely  result  from  snch 
a  course.  The  defendant  was  saved  that  prej- 
udice by  the  subsequent  action  of  the  court; 
but  the  better  and  safer  plan  is  to  avoid  the 
error  in  the  first  Instance. 

The  assignments  of  error  are  overruled, 
and  judgment  affirmed. 


McNBIL  V.  CLAIBTON  STEEL  CO. 

(  Supreme  Court  of  Pennsylvania.    Jan.  2, 1906. ) 

Mastkb   and   Servakt — NBauoEircE — Injubt 
TO  Thibd  Febbons. 

In  an  action  against  a  steel  company  to 
recover  for  injuries  to  an  employs  of  another 
company,  who  was  potting  up  structural  work 
at  the  plant  of  the  company,  evidence  hdd  to 
show  that  the  accident  was  caused  by  the  con- 
tributory negligence  of  plaintiff. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  Frank  McNeil  against  the  Clair- 
•ton  Steel  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
TELL,  BROWN,  MBSTRBZAT,  POTTBE, 
BLKIN,  and  STEWART,  JJ. 

Ralph  P.  TannehlU  and  Thos.  M.  &  Body 
P.  Marshall,  for  appellant  George  E.  Sliaw, 
for  appellee. 

POTTER,  J.  The  appellant  in  this  case 
complains  of  the  refusal  of  the  court  below 
to  take  off  a  judgment  of  compulsory  nonsuit 
The  action  was  brought  to  recover  damages 
for  the  loss  of  three  fingers  of  the  right  hand 
by  the  plaintiff.  At  the  time  of  the  accident 
he  was  engaged  in  putting  up  structural  work 
at  the  plant  of  the  defendant  company.  A 
small  car,  operated  by  electricity,  ran  upon 
a  track  past  the  point  where  he  was  at  work. 
In  order  to  permit  the  car  to  pass,  it  was  nee-' 
essary  to  depress  a  guy  rope  temporarily  in 
use,  and  this  the  plaintiff  did  by  standing  on 
it  He  steadied  himself  in  this  position  by 
reaching  out  to  the  girder  or  channel  upon 
which  the  rails  w^e  laid,  and  in  so  doing  in- 
advertently put  bis  band  upon  the  rail.  It 
was  clearly  unnecessary  for  him  to  do  this. 
The  car  had  passed  him  once  before,  and  he 
had  depressed  the  rope  in  the  same  way,  and 
steadied  himself  by  putting  his  hand  on 
the  flange  of  the  girder  below  the  ralL 

The  trial  judge  says,  in  bis  opinion  refus- 
ing to  take  off  the  nonsuit:  "The  rail  was 
laid  on  a  beam  wtilch  was  wider  than  the 
base  of  the  rail,  and  it  is  plain  that  there 
was  no  necessi^  for  plaintiff  putting  his 
fingers  over  the  top  of  the  rail.    He  could 
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Just  as  well  bare  steadied  himself,  wbile 
standing  on  the  rope  to  depress  It,  by  placing 
his  band  on  or  holding  to  the  beam  or  lower 
part  of  the  rail,  and  thus  have  escaped  in- 
Jury."  The  rail  was  not  high  in  the  air, 
bnt  seems  to  have  been  only  fire  or  six 
feet  from  the  ground,  while  the  rope  which 
was  to  be  depressed  was  only  about  a  foot 
from  the  ground.  The  accident  was  evidently 
the  result  of  the  carelessness  of  the  plain- 
tiff in  putting  his  fingers  upon  the  track, 
rather  than  against  the  flange  below  the  rail. 
Ue  knew  the  car  was  advaiv:ing  towards  him 
and  that  it  would  pass  him,  for  he  was  de- 
pressing tile  guy  rope  in  order  that  it  might 
do  so.  We  see  no  error  in  the  refusal  to  take 
oir  the  nonsuit 

The  assignment  is  dismissed,  and  the  Judg- 
ment is  affirmed. 


McMULLIN  et  al.  ▼.  REID. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1906.) 

Account  Statbh) — Questiow  for  Jubt.  ' 

Where,  in  an  action  on  an  account  stated, 
the  evidence  shows  a  course  of  dealiiig  between 
the  parties,  a  submiggion  of  the  statement  of 
account  to  defendant,  with  demand  for  payment 
and  notice  that  collateral  pledged  would  be  gold 
in  15  days,  and  that  there  was  no  answer  to 
such  demand,  it  was  a  question  for  the  Jury 
whether    the   account    was    stated. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  M.  K.  McMulIln  and  B.  A.  Clark 
against  William  Reid.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Shafer,  J.,  filed  the  following  opinion  on 
a  motion  for  a  new  trial: 

"The  plaintiffs  having  brought  an  action  of 
assumpsit  against  defendant  on  an  account 
stated,  the  defendant  filed  an  affidavit  of 
defense  in  which  he  denied  that  he  ever 
had  any  dealings  with  the  plaintiffs.  The 
evidence  showed  that  M.  K.  McMullin  had 
originally  dealt  as  a  stockbroker  with  the  de- 
fendant and  had  undertaken  to  carry  for 
him  certain  stock;  tliat  some  time  after  the 
transaction  was  begun  between  the  parties 
McMullin  took  into  partnership  with  him  a 
young  man  In  his  office  named  Clark,  and 
that  thereafter  the  style  of  the  firm  was  M. 
K.  McMullin  &  Co.;  that  of  this  change  the 
defendant  had  no  formal  notice,  but  that  at 
the  time  of  the  formation  of  the  partnership 
the  letter  heads  were  changed  and  the  letters 
thereafter  sent  to  the  defendant  in  relation 
to  the  matter  were  written  on  the  letter 
beads  of  McMuUln  &  Co.,  and  were  some- 
times signed  McMullin  &  Co.,  and  sometimes 
McMullin;  that  statements  were  sent  regu- 
larly, from  time  to  time,  of  the  condition  of 
the  accounts  to  the  defendant,  the  old  print- 
ed form  being  used,  and  in  some  Instances 
the  words  '&  Co.*  being  added  to  the  name 
of  McMullin,  and  in  others  this  was  neglect- 
ed, and  that  notes  were  renewed  by  the 
defendant  sometimes  in  the  name  of  McMul- 


lin, and  BometlmeB  in  the  name  of  McMul- 
lin &  Co.;  that  after  the  defendant  liad  been 
In  default  for  a  considerable  time  in  paying 
interest  and  notes  wliich  had  fallen  due  a 
statement  of  account  showing  a  certain  bal- 
ance In  favor  of  the  plaintiffs  was  on  June 
17,  1904,  served  upon  the  defendant  at  bis 
home  in  the  city  of  Detroit,  Mich.,  aonnnpa- 
nled  with  a  written  demand  for  tbe  payment 
of  the  amount  and  a  notice  that  unless  pay- 
ment was  made,  the  collateral  held  by  Mc- 
Mullin &  Co.  would  be  sold  15  days  there- 
after. 

"This  suit  was  brought  July  11,  1904;  no 
answer  of  any  kind  having  been  received  by 
the  plaintiffs  from  the  defendant  and  no 
communication  having  In  the  meantime  pass- 
ed between  them.  The  defendant  offered  no 
evidence.  We  are  of  opinion  that  there  was 
enough  in  the  evidence  to  show  a  course  of 
dealing  between  the  plaintiffs  as  partners 
and  the  defendant  upon  which  an  account 
stated  might  be  founded.  There  being  aome 
parol  evidence,  although  very  little,  of  the 
dealings  of  the  parties  upon  which  the  ac- 
count stated  is  founded,  there  may  be  some 
question  whether  it  was  proper  to  leave  it  to 
the  Jury  to  find  whether  under  ail  the  circnm- 
stances  on  account  bad  been  stated  between 
the  parties,  or  whether  that  should  have  been 
determined  as  a  matter  of  law.  The  ques- 
tion was  submitted  to  the  Jury,  but  this,  if 
erroneous,  did  the  defendant  no  harm.  If 
the  question  is  one  of  law  for  the  court  we 
are  of  opinion  that  the  circumstances  showed 
an  account  stated. 

"The  motion  for  a  new  trial  la  therefore 
refused." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTEB, 
BLKIN,  and  STEWART,  JJ. 

Walter  Lyon,  for  appellant  J.  &  Fergu- 
son and  E.  6.  Ferguson,  for  appellees. 

PER  CURIAM.  Judgment  afOrmed,  on  tb» 
opinion  of  the  court  below. 


OROOAN  et  al.  v.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1906.) 

Negliqknck — Fekces — Tbxsfabskbs. 

A  railroad  company  owning  te<d  eBtat» 
abutting  on  a  street  is  not  requireoi  to  conatmct 
a  fence  sufficiently  strong  to  provide  against  the 
contingency  of  a  crowd  of  trespassers  coming 
on  the  inclosed  property  and  pushing  the  fence 
over  on  a  person  walking  on  the  street  though 
some  of  the  trespassers  were  the  servants  of  the 
company. 

[Ed.  Note. — For  cases  in  point  see  voL  S7, 
Cent  Dig.    Negligence,  i  67.] 

Appeal  from  CSourt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Patrick  and  Maiy  Orogan  against 
the  Pennsylvania  Railroad  Company.  Judg- 
moit  for  plaintifla,  and  defendant  appeals. 
Reversed. 
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Argued  before  MITCHELL,  C.  3.,  and 
FELL,  BROWN,  MESTKEZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

If.  W.  Acheeon,  Jr.,  for  appellant  F.  O. 
McGlrr  and  John  Marron,  for  appellees. 

ELKIN,  J.  There  can  be  no  recovery  of 
damages  in  this  case  witbont  announcing  the 
rule  that  It  is  the  duty  of  the  owner  of  real 
estate  abutting  on  a  street  or  highway  to 
construct  and  maintain  a  fence  sufficiently 
strong  and  adequately  safe  to  provide  against 
a  contingency  arising  by  reason  of  a  crowd 
of  trespassers  coming  upon  the  property  in- 
closed and  pushing  the  fence  over  on  a  person 
walking  on  the  street  The  defendant  is  the 
owner  of  a  tract  of  land  abutting  on  Carson 
street,  in  the  cMy  of  Pittsburg,  around  which 
It  caused  a  fence  to  be  erected,  one  part  of 
which  is  near  the  property  line  which  divides 
the  lot  Inclosed  from  the  street  named.  The 
fence  was  built  for  the  use  and  protection  of 
tbe  defendant  In  the  building  of  the  fence 
It  owed  no  partlcnlar  duty  to  any  one. 
Whether  It  was  six  feet  high  or  three;  wheth- 
er it  was  built  of  stone,  boards,  or  iron, 
wwe  matters  entirely  within  the  discretion  of 
tbe  defendant,  and  about  which  tbe  plaintiff 
and  the  public  had  no  concern.  Tbe  d^end- 
ant  was  ordinarily  under  no  duty  to  build 
a  fence  of  any  particular  degree  of  strength, 
ot.  indeed,  to  build  a  fence  at  all.  On  the 
principle,  however,  that  no  one  can  use  or 
maintain  his  propaty  in  such  a  dangerous 
or  nnsafe  condition  as  to  endanger  the  life, 
limb,  or  property  of  others,  the  defendant  was 
under  the  dnty  of  maintaining  its  fence  strong 
and  safe  enough  to  resist  such  forces  or  con- 
ditions as  should  have  been  foreseen  by 
ordinary  forecast  In  McGrew  v.  Stone,  53 
Fa.  436,  Mr.  Justice  Agnew  stated  the  rule  in 
the  following  language:  "The  general  rule 
Is  that  a  man  is  answerable  for  the  conse- 
quences of  a  fault  which  are  natural  and 
probable  and  might  therefore  be  foreseen  by 
ordinary  forecast  while  It  is  true  that  if  his 
fault  happened  to  concur  with  something 
extraordinary,  and  therefore  not  likely  to 
be  foreseen,  he  > will  not  be  answerable  for  the 
unexpected  results."  Again,  Mr.  Justice 
Strong  In  Phila.  &  Reading  Railroad  Co.  v. 
Hummell,  44  Pa.  375,  84  Am.  Dec.  457,  said: 
"It  is  true  that  what  amounts  to  ordinary 
care  under  tbe  circumstances  of  a  case  is 
generally  to  be  determined  by  the  Jury,  yet 
the  jury  cannot  hold  parties  to  a  higher 
standard -of  care  than  the  law  requires,  and 
they  cannot  find  anything  negligence  which 
la  less  than  a  failure  to  discharge  a  legal 
duty," 

We  concede  that  under  ordinary  drcnm- 
stances  It  would  be  for  the  jury  to  determine 
whether  the  defendant  used  proper  care  in 
tbe   construction   and  maintenance   of   the 


fence.  But  the  defendant  company  did  not 
owe  a  legal  dnty  to  tbe  plaintiff  or  any  one 
else  to  construct  and  maintain  the  fence  so 
strong  that  a  crowd  of  trespassers,  wrong- 
fully coming  upon  its  land,  could  not  push 
It  over  and  thus  cause  the  injury  complained 
of.  There  can  be  no  negligence  in  a  legal 
sense,  unless  there  Is  a  violation  of  the  legal 
duty  to  exercise  care.  In  the  present  case  the 
inquiry  is,  were  the  consequences  such  as 
should  have  been  foreseen  by  ordinary  fore- 
cast and  provided  against?  It  was  not  tbe 
duty  of  tbe  defendant  company  to  foresee  and 
provide  against  the  contingency  of  40  or  50 
trespassers  coming  upon  its  land  for  the 
purpose  of  witnessing  an  arrest  by  a  police 
ofQcer  in  the  public  street  and,  while  thus 
gratifying  their  idle  curiosity,  climb  upon, 
lean  against  and  push  over  the  fence,  caus 
Ing  the  injury  for  which  damages  are  sought 
to  be  recovered.  This  Is  a  higher  standard 
of  care  than  the  law  requires,  and  it  is  the 
duty  of  the  court  to  say  so.  In  this  case  the 
defendant  stands  in  the  same  position  as 
every  other  owner  of  real  estate.  Its  rights, 
duties,  and  liabilities  are  no  greater  and  no 
less.  The  rule  established  in  this  case  will 
apply,  not  to  common  carriers  as  such,  but 
to  the  real  estate  owners  of  the  conunon- 
wealtb.  It  is  conceded  that  the  accident 
would  not  have  occurred,  except  for  the  fact 
that  a  crowd  of  40  or  60  persons,  without 
autborlt?,  came  upon  the  land  of  the  defend- 
ant climbed  upon  or  leaned  against  the  fence, 
BO  that  it  gave  way  and  injured  one  of  the 
appellees,  who  was  walking  on  the  street  be- 
low. Tbe  direct  cause  of  the  accident  was 
the  negligent  act  of  these  trespassers,  which, 
under  the  law.  It  was  not  the  duty  of  tbe  de- 
fendant to  provide  against 

The  contention  that  some  of  these  trespass- 
ers were  employes  of  the  defendant  and  that 
their  negligent  acts  can  be  visited  upon  the 
company,  is  without  merit  Their  duties  as 
employes  did  not  call  them  to  climb  upon  or 
to  lean  against  tbe  fence,  or  to  be  at  that 
place  in  the  performance  of  their  work. 
In  these  respects  they  acted  entirely  out- 
side of  their  duties  as  empIoySs,  and  were 
trespassers  as  much  as  the  other  persons 
assembled  In  that  crowd.  Our  attention  has 
been  called  to  a  number  of  cases  relating  to 
questions  of  concurrent  negligence  and  proxi- 
mate cause,  cited  by  the  learned  court  below  - 
and  relied  upon  by  counsel  for  appellees  here. 
We  do  not  deny  the  doctrine  of  these  cases, 
but  they  apply  only  where  negligence  by  the 
defendant  Is  established.  If  no  negligence 
by  the  defendant  is  shown,  questions  of  con- 
current negligence  and  proximate  cause  do 
not  arise. 

Assignments  of  error  snstalned,  and  judg- 
ment revwsed;  and  It  Is  now  ordered  that 
judgment  be  entered  in  the  court  below  for 
defendant 
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MULVANET  v.  PITTSBURGH  RXS.  CO. 

(  Supreme  Court  of  Peniuy Ivanla.    Jan.  2, 1906. ) 

Stbeet    Railboads — Injitbt   to    Person    ok 
Trace. 

Where  a  man  36  years  of  age  was  struck 
bj  one  of  defendant's  cars  near  a  street  cross- 
ing at  midnight,  and  the  car  was  so  brilliantly 
lighted  that  it  could  be  seen  for  about  300  feet, 
and  there  was  no  evidence  ot  undue  speed  or 
failure  to  give  proper  signals,  a  nonsuit  In  an 
action  to  recover  for  his  death  is  proper. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  John  Mulvaney  against  the 
Pittsbm-gh  Railways  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
SAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

Rody  P.  Marshall  and  James  B.  Drew,  for 
appellant  James  C.  Gray,  Clarence  Bur- 
leigh, and  Wm.  A.  Cballener,  for  appellee. 

PER  CURIAM.  The  plalntirs  son,  36 
years  of  age,  was  struck  by  one  of  the  de- 
fendant's cars  at  midnight,  at  or  near  a 
street  crossing.  The  car  was  well  lighted, 
and  there  was  no  evidence  of  undue  speed  or 
of  a  failure  to  give  notice  of  its  approach. 
The  only  support  the  plalntlfTs  case  had  was 
the  presumption  that  the  deceased  had  ex- 
ercised reasonable  care  and  the  assumption 
that  the  headlight  was  not  burning.  The 
only  ^ect  of  the  presumption  was  to  es- 
tablish prima  fade  the  absence  of  contrib- 
utory negligence,  and  there  was  no  satis- 
factory evidence  that  the  headlight  at  the 
front  of  the  car  was  not  burning.  No  wit- 
ness who  saw  the  accident  was  called.  It 
was  shown  that  the  lights  at  the  front  and  at 
the  back  of  the  car  would  not  both  bum  at 
the  same  time,  and  a  witness  who  saw  the 
car  at  a  distance  of  2S0  feet,  after  the  acci- 
dent, thought,  but  was  not  willing  to  testify, 
that  the  light  at  the  back  of  the  car  was  then 
burning.  Proof  that  the  rear  light  was  burn- 
ing after  the  accident,  when  the  car  bad  stop- 
ped and  the  body  of  the  deceased  was  being 
removed  from  the  street  back  of  It,  was  not 
ground  for  the  inference  that  the  front  light 
was  unlit  when  the  car  was  in  motion;  nor 
would  the  fact.  If  established  by  proof,  have 
warranted  a  recovery,  because  the  car  was 
brilliantly  lighted  and  was  seen  by  a  number 
of  witnesses  when  260  or  800  feet  from  It 
The  plaintiff  having  failed  to  establish  any 
ground  of  recovery,  the  nonsuit  was  properly 
entered. 

The  Judgment  is  affirmed. 


In  re  TIOGA  ST. 

(Supreme  Court  of  Pennsylvania.   Jan.  2, 

1906.) 

MumCIPAL     COBPOBATIONB — STREET     ImTBOVB- 
ICBNT CONFIBMATIOKT — MOTION   TO   RESOHTO. 

Where  proceedings  to  ascertain  and  assess 
damages  for  grading  a  certain  street  bad  been 
in  progress  for  12  years,  and  one  who  excepted 


to  the  report  of  the  viewers  had  represented 
certain  property  interested,  first  as  agent  of  the 
owner  and  afterwards  as  trustee,  and  the  same 
attorney  had  been  counsel  for  him  daring  the 
whole  period  and  had  notice  of  the  exceptions 
and  participated  in  the  hearing,  an  order  refus- 
ing to  rescmd  confirmation,  on  the  ground  that 
such  party  had  no  notice  oi  the  hearing  on  ex- 
ceptions, will  not  be  reversed. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  lloga  street  From  an  or- 
der refusing  to  rescind  an  order  confirming 
the  report  of  the  Jury  of  view,  A.  L.  Rich, 
trustee,  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MBSTRE- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

S.  W.  Cunningham  and  Sion  B.  Smltta,  tor 
appellant  T.  D.  Oarnaban  and  W.  B.  Rodg- 
ers,  for  appellee. 

PER  CURIAM.  The  proceedings  In  this 
case  were  under  the  remedial  act  of  Kay 
16,  1891  (P.  L.  71),  to  ascertain  and  assess 
the  damages,  cost,  and  expenses  of  grading 
and  paving  Tioga  street  BxceptiouB  were 
filed  to  the  second  report  of  the  viewers  by 
the  appellant  as  agent  for  tlie  owner  In 
1898.  The  owner  has  since  died,  and  the 
title  to  the  land  has  become  vested  In  the 
appellant  as  trustee  of  her  estate.  In  19(H. 
on  notice  to  counsel  of  record,  who  bad 
tteen  in  the  case  from  the  beginning,  and 
a  full  hearing  by  the  court  in  which  he 
participated,  the  exceptions  were  dismissed 
and  the  report  of  the  viewers  was  oonflrmed. 
The  assignment  of  error  Is  to  the  order  of 
the  court  refusing  to  rescind  the  order  of 
confirmation  and  to  allow  the  appellant  to 
intervene.  The  allegations  in  the  petition 
for  a  rule  to  show  cause  are  that  the  appel- 
lant had  no  notice  of  the  hearing  on  tbe  ex- 
ceptions, that  counsel  was  not  authorized 
at  that  time  to  represent  blm,  and  that  the 
city  by  delay  had  lost  all  right  and  claim 
against  the  property.  We  have  no  means 
of  knowing  what  took  place  at  tbe  hearing 
on  the  rule;  but  as  tiie  counsel  of  record, 
when  the  report  was  confirmed,  had  been  in 
the  case  12  years  and  had  once  secured  a  re- 
versal by  this  court,  and  as  tlie  appellant 
had  filed  exceptions,  and  bad  r^resented 
as  agent  tbe  same  interests  he  now  repre- 
sents as  trustee,  we  assume  it  waa  found 
that  he  was  r^resented  by  ootmsel  and  had 
had  bis  day  in  court 

Tbe  order  of  the  court  diaebarging  the 
rule  is  affirmed. 


DOUGHERTY  v.  PITTSBURGH  RTS.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2;  1906.) 

1.  Triaii — Arguments  of  CoTmsKL. 

Where  counsel,  in  summine  up  in  an  action 
for  damages,  erroneously  states  that  a  certain  suie 
is  admitted,  but,  on  objection,  stutes  that  he  meant 
to  say  that  the  testimony  as  to  such  items  of 
damages  was  uncontradicted,  it  is  not  groiuid 
for  reversal,  when  followed  by  a  statement  of 
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the  court  in  the  charge  that  no  amount  had 
been  admitted. 

[Ed.  Note. — For  cases  in  point,  see  toL  46, 
Cent  Dig.    Trial,  i  816.] 

2.  Gabbiebs  —  iHjintT  to  Passxngxbs  —  Pbs- 

SUMPTIOH   OF   NEOUOKNCE. 

Where  the  brakes  of  a  street  car  fail  to 
work  because  of  a  broken  chain,  and  a  passen- 
ger is  injured,  the  presumption  of  negligence 
arises,  which  is  not  overcome  by  evidence  that 
the  brakes  held  on  a  previous  trip  of  the  car. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.    Carriers,  {  1290.] 

Appeal  from  Court  of  Common  Pleaa,  Al- 
legheny County. 

Action  by  Josephine  Dougherty  against  the 
Pittsburgh  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

At  the  trial  it  appeared  that  the  accident 
was  due  to  the  failure  of  the  brakes  to  work 
on  the  car  on  which  the  plaintiff  was  riding 
as  a  passenger.  The  brakes  did  not  work 
because  of  a  broken  chain. 

The  court  charged  in  part  as  follows: 

"When  a  passenger  gets  upon  a  street  rail- 
way car  and  pays  bis  or  her  fare,  a  contract 
Is  made  with  blm  or  her  to  be  taken  safely 
to  destination.  So  that  In  this  case  all  that 
was  necessary  for  the  plaintiff  to  make  out 
what  Is  called  a  prima  facie  case  was  to 
prove  that  she  was  a  passenger  for  hire  on 
tbe  street  railway.  The  burden  of  proof  is 
then  put  upon  the  defendant  to  show  that 
there  was  no  negligence  at  all  on  its  part 
As  you  can  see,  that  rule  is  a  very  strict  one. 
As  the  carrier  of  passengers  must  exercise 
tbe  highest  degree  of  care  and  use  all  such 
appliances  as  the  highest  human  foresight 
would  suggest  under  the  drcumstances,  you 
will  see  that  there  are  comparatively  few 
cases  in  which  tbe  street  car  company  at- 
tempts to  show  that  it  is  not  liable,  because 
there  are  so  few  cases  where  they  could  es- 
cape. Sometimes  there  is  some  defective 
appliance  for  which  tbey  are  not  responsible, 
something  that  tbey  could  not  have  foreseen, 
some  latent  defect  by  reason  of  which  tbey 
may  escape. 

"Tbe  case  here  is  In  such  shape  that  the  de- 
fendant has  not  overcome  the  burden,  or,  to 
use  a  better  expression,  has  not  met  bis 
burden  of  proof.  They  have  shown  how  the 
accident  happened,  that  the  brake  failed  to 
work,  bnt  they  did  not  go  into  details,  but 
pnt  in  this  evidence  so  as  to  show  that  they 
were  not  simply  recklessly  negligent  and  care- 
less. They  claim  It  was  an  accident  With- 
out troubling  yourselves  about  that  branch 
of  tbe  case,  yon  have  suflBcient  here  on  tbe 
question  of  negligence,  and  tbe  question  that 
you  have  to  determine  is,  how  much  this 
young  woman  was  bnrt?  and.  If  she  was 
hurt,  what  Is  ber  damage?" 

Argued  before  FELL,  BROWN,  MBSTRB- 
ZAT,  POTTER,  BLKIN,  and  STEWART,  JJ. 

James  C.  Gray,  Clarence  Burleigh,  and 
William  A.  Cballener,  for  appellant.  Thomas 
U.  Marshall,  Jr.,  for  appelleoi. 


PER  CURIAM.  The  first  assignment  of 
error  is  to  the  refusal  of  tbe  court  to  with- 
draw a  Jnror  because  counsel  for  the  plaintiff 
in  bis  closing  address  said  that  the  defendant 
bad  admitted  that  damages  amounting  to 
$9,000  or  $10,000  bad  been  sustained,  when. 
In  fact,  no  admission  bad  been  made.  Counsel 
should  be  held  to  a  strict  accountability  for 
language  used  in  addressing  tbe  Jury,  and, 
where  willful  or  reckless  misstatements  of 
tbe  evidence  are  made,  a  Juror  should  be 
withdrawn  or  a  new  trial  granted,  but  such 
action  by  the  court  was  not  called  for  in 
this  case.  There  was  no  contradiction  of 
tbe  plaintlfTs  testimony  as  to  tbe  loss  she 
bad  sustained  by  being  unable  to  work  and 
of  tbe  expenses  she  bad  incurred  because  of 
ber  injuries,  and  tbe  evidence  produced  by 
tbe  defendant  tended  to  show  what  treatment 
might  benefit  ber  and  the  cost  thereof.  It 
was  in  summing  up  these  Items  that  tbe  state- 
ment objected  to  was  made.  Tbe  counsel  was 
Interrupted  while  making  tbe  statement,  and 
be  at  once  said  that  what  be  meant  was  that 
the  testimony  was  uncontradicted  as  to  these 
items.  This  was  followed  by  a  statement  by 
the  court  in  tbe  charge  that  no  amount  bad 
been  admitted  by  tbe  defendant,  and  that 
the  amount  spoken  of  as  admitted  was  the 
amount  claimed.  Tbe  error  of  counsel  was 
thus  corrected  without  having  prejudiced  tbe 
defense. 

The  remaining  assignment  is  that  in  char- 
ging the  Jury  tbe  court  treated  tbe  negligence 
of  tbe  defendant  as  not  being  in  dispute. 
Where  injury  to  a  passenger  is  caused  by  a 
defect  In  the  means  of  transportation,  there 
is  a  presumption  of  negligence  on  the  part 
of  tbe  carrier.  Tbe  plaintiff  wa^  a  passenger 
In  one  of  tbe  defendant's  cars,  and  the  ac- 
cident was  caused  by  tbe  failure  of  tbe  brakes 
to  work  because  of  a  broken  chain.  It  was 
not  shown  what  caused  tbe  chain  to  break, 
nor  what  Its  condition  was  before  tbe  ac- 
cident Tbe  only  proof  by  tbe  defendant  was 
that  the  brake  held  the  car  on  the  previous 
trip.    This  did  not  rebut  tbe  presumption. 

Tbe  Judgment  is  affirmed. 


BUEL  V.  BERGMAN. 
( Supreme  Court  of  Pennsylvania.   Jan.  2, 1906. ) 
Maucious   Pbosbotjtion  —  Inbtbuotions  — 

BUBDKN    of    PbOOF. 

In  an  acticn  for  maliclons  prosecution, 
where  Jndgment  was  rendered  for  defendant, 
plaintiff  alleged  as  error  a  failure  to  instruct 
that  proof  that  prosecution  was  instituted  to 
collect  a  debt  pnt  the  burden  of  showing  proba- 
ble cause  on  the  defendant  The  proofs  were 
slight  and  the  evidence  was  conflicting.  Held,  that 
the  question  as  to  the  bnrden  of  proof  was  of  so 
small  importance  that  failure  to  refer  to  it  in 
the  charge  was  not  error. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County.  • 

Action  by  Fred  Bnel,  Jr.,  by  bis  next  friend, 
Fred  Buei,  Sr.,  against  Daniel  A.  Bergman. 
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Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  FELL,  BROWN,  MES- 
TREZAT,  POTTER,  BLKIN,  and  STEW- 
ART, JJ. 

Franklin  A.  Ammon,  tor  appellant  A.  O. 
Smith  and  E.  L.  Kearns,  tor  appellee. 

PER  CURIAM.  This  action  was  to  re- 
cover damages  tor  a  malicious  prosecution. 
The  only  assignment  of  error  is  to  tbe  charge. 
It  Is  conceded  that  tbe  instruction  given  aa 
to  the  law  applicable  to  the  action  was  cor- 
rect The  ground  of  complaint  is  that  there 
was  a  failure  to  instruct  the  jury  that  proof 
that  a  prosecution  was  instituted  for  the  pur- 
pose of  collecting  a  debt  imposed  on  the  de- 
fendant tbe  burden  of  showing  probable 
cause.  The  proofs  upon  this  subject  were 
meager  and  inferential,  and  were  met  by 
countervailing  proofs  of  at  least  equal  force, 
and  the  question  did  not  become  one  of  sudi 
Importance  In  the  case  that  the  failure  to 
refer  to  it  In  the  charge  was  error.  If  specif- 
ic instructions  were  desired,  they  should  have 
been  asked  for. 

The  judgment  is  affirmed. 


REED  V.  BOROUGH  OP  TARENTUM. 
(  Supreme  Court  of  Pemisylvania.    Jan.  2, 1906.) 

1.  mumcifai.    cobfobatiods  —  sidewalks  — 
Maintenance. 

A  city  is  only  bound  to  maintain  its  side- 
walks with  reasonable  care,  and  tbe  question  as 
to  the  plan  on  which  a  sidewalk  was  constructed 
is,  not  whether  it  is  the  best  and  safest  plan,  but 
whether  it  is  reasonably  safe. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.    Municipal  Corporations,  {  16li2.] 

2.  Same — ^Deobbe  of  Cabe. 

Plaintiff  sued  to  recover  for  Injuries  caused 
by  the  projection  of  a  paving  stone  above  ad- 
joining stones  in  a  sidewalk,  and  the  court  in- 
structed that  if  the  stone  projected  as  stated  by 
plaintiff,  and  if  it  was  negligence  for  the  borough 
to  so  allow  it  to  project  and  it  should  have 
maintained  a  better  and  safer  sidewalk,  consider- 
ing the  size  of  tbe  place  and  the  number  of  the 
foot  passengers,  then  the  question  was  whether  the 
negligence  caused  tbe  injury,  was  erroneous,  as 
the  question  whether  the  pavement  was  reason- 
ably safe  was  to  be  determined  by  the  standard 
of  ordinary  usage,  and  not  by  the  standard 
which  might  be  set  up  by  the  jury. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  86, 
Cent  Dig.   Municipal  Corporations,  {  1612.] 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  E.  N.  Reed  against  the  borough 
of  Tarentum.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

At  the  trial  it  appeared  that  plalntlfTB  In- 
juries resulted  from  a  fall  occasioned  by 
striking  his  foot  against  the  edge  of  a  paving 
stone,  which  projected  above  the  adjoining 
stones  In  the  sidewalk  of  a  street  which  was 
much  frequented,  but  poorly  lighted. 


The  court  charged  In  part  as  follows:  "If 
you  find  it  did  project  up  as  stated  by  the 
plaintiff — and  some  of  tbe  defendant's  wlt- 
nesses  show  pretty  much  the  same  state  of 
affairs;  of  course  there  is  a  difference  In 
their  testimony — but  if  you  find  that  tbat  Is 
a  negligent  thing  for  the  borough  to  do.  and 
would  fix  a  better  standard  for  tbe  borough, 
and  think  that  they  ought  to  hare  main- 
tained a  better  and  safer  sidewalk  under  the 
circumstances,  and  that  this  was  a  moch- 
txaveled  street  taking  Into  consideration  tbe 
size  of  the  place  and  the  number  of  foot 
passengers  there,  then  the  next  question  is 
whether  that  negligence  caused  the  injury." 

Verdict  and  judgment  for  plaintlfE  for 
$2,510.    Defendant  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 


Nelson   McVicar,   for   appellant 
Harrison,  for  appellee. 


Daniel 


FELL,  J.  Tbe  plaintiff's  Injury  was 
caused  by  a  fall  occasioned  by  bis  striking 
bis  foot  against  the  edge  of  a  paving  stone, 
which  projected  above  the  adjoining  stones 
in  the  sidewalk  of  a  much-used,  but  poorly 
lighted,  street  The  instruction  in  relation 
to  the  duty  of  the  borough  to  supervise  its 
sidewalks  and  to  maintain  them  in  a  rea- 
sonably safe  condition  was  free  from  error, 
except  tbe  part  covered  by  the  sixth  assign- 
ment of  error.  This  part  of  the  charge  left 
it  to  the  jury  to  fix  a  standard  for  the 
maintenance  of  sidewalks,  and  to  find  the 
borough  negligent  if  there  bad  been  a  failure 
to  come  up  to  their  conception  of  what  a 
sidewalk  ought  to  be.  The  law  Axes  the 
standard  of  duty  as  reasonable  care,  and  it 
cannot  be  left  to  the  Judgment  or  caprice  of 
a  jury  to  establish  any  other  standard.  Tbe 
necessity  for  and  the  plan  of  municipal  Im- 
provements are  matters  within  the  discretion 
of  the  municipal  authorities.  The  question 
of  necessity  is  never  for  a  Jury,  and  the 
question  as  to  the  plan  is  not  whether  the 
best  and  safest  plan  has  been  adopted, 
but  whether  that  adopted  is  reasonably  safe; 
and  reasonable  safety,  as  in  the  case  of 
machtoery  and  methods,'  is  to  be  determined 
by  the  standard  of  ordinary  usage.  Borough 
of  Easton  v.  Neff,  102  Pa.  474,  48  Am.  Rep. 
213;  Canavan  v.  Oil  City,  183  Pa.  611,  3S 
AtL  1090.  The  same  rule  applies  as  to  the 
duty  of  maintenance.  The  question  in  this 
case  was  whether  the  pavement  was  reason- 
ably safe.  This  was  to  be  determined  by  the 
standard  of  ordinary  usage,  and  not  by  a 
standard  the  Jury  might  set  up. 

The  sixth  spedflcation  of  error  Ib  sn» 
talned,  and  the  judgment  is  reversed,  wltii 
a  ventre  facias  de  '>oto. 


Digitized  by 


Google 


N.J.) 


BOLLINS  T.  ATLANTIC  CITY  R.  CO. 


929 


ROLLINS  et  aL  r.  ATLANTIC  CITY  B.  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  15,  1906.) 

1.  Evidence— PEDiaBEX—AnciKNT   Deed. 

A  recital  of  pedigree,  contained  in  an  an- 
cient deed,  is  of  itself  evidence  of  tlie  matter 
recited,  if  the  deed  was  made  by  one  related  to 
«  branch  of  the  family  which  the  pedigree  con- 
cerns. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {  1411.J 

2.  Sake. 

Such  a  recital  is  evidential,  although  the 
deed  was  not  made  by  one  related  to  the  family, 
if  it  is  supported  by  a  long  possession  consist- 
ent with  the  fact  recited,  or  supported  by  the 
fact  that  no  persons  have  claimed  title  adverse- 
ly to  such  recital,  and  by  the  fact  that  the  an- 
cient deed  has  been  on  record  for  a  long  time 
and  grants  have  been  repeatedly  made  by  its 
grantee  and  successors  in  title  without  question. 
[Ijd.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  1408;  1411.] 

8.  Sams— Best  and  Secondabt. 

The  trial  justice  committed  no  error  in 
overruling  a  question  put  to  a  witness  inquir- 
ing whether  a  certain  deed  had  been  made  to 
a  third  person,  wliich  deed,  if  made,  would  have 
pnt  the  title  to  the  property  injured  by  fire  out 
of  the  plaintifr. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Elvidence,  S  471.] 

4.    PtEADIKG— VABIANCE. 

The  date  when  a  fire  occurred  having  been 
laid  under  a  videlicet,  there  was  no  error  in 
permitting  it  to  be  proved  to  have  happened 
upon  another  date. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  89, 
Cent.  IMg.  Pleading,  {  1806.] 
6.  Railkoads— FiBKB  Skt  bt  Locomotives. 

It  having  been  proved  that  the  plaintiffs 
goods  were  fired  by  defendant's  engine,  and  ad- 
mitted by  defendant  that  it  was  unable  to  prove 
that  it  had  used  all  practicable  means  to  pre- 
vent the  escape  of  sparks  from  its  eogine,  the 
question  whether  the  fire  was  first  ignited  on 
or  outside  of  the  defendant's  right  of  way,  be- 
came unimportant. 

(Syllabns  by  the  Court) 

Action  by  0«orge  F.  Rollins  and  other* 
against  the  Atlantic  City  Railroad  Com- 
pany. Verdict  for  plalntlfTs.  On  role  to 
8bow  cause  why  verdict  sliould  not  be  set 
aside.    Rule  discharged. 

See  58  Atl.  344. 

Argued  June  term,  1905,  before  tbe 
CHIEF  JUSTICE  and  FORT,  PITNEY,  and 
SE£iD,  JJ. 

Collins  &  Gorbln,  for  plaintiffs.  Tbomp- 
■on  &  Cole,  for  defendants. 

RBBD,  J.  This  is  an  action  brought  by 
tbe  plaintiffs,  as  beirs  at  law  of  Daniel  Rol- 
lins, against  the  Atlantic  City  Railroad 
Company,  to  recover  damages  tor  the  loss 
of  timber  claimed  to'  have  been  burned 
-through  the  negligent  conduct  of  tbe  defend- 
ant's servants.  Tbe  first  reason  assigned  up- 
on tbe  argument  was  that  tbe  plaintiffs 
failed  to  show  title  to  the  property  injured. 
7bere  was  no  proof  of  actual  possession  by 
tbe  plaintiffs,  bat  they  relied  upon  a  title 
derived  from  the  proprietors.  This  title 
-was  regularly  traced  to  Charles  Sdiumacb- 
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•r,  George  Ashbrldge,  Morris  Robeson,  John 
Paul,  and  Joseph  Paul,  who  held  undivided 
interests  in  the  property.  All  these,  ex- 
cept Ashbrldge,  conveyed  their  interests  to 
Joseph  Ball  and  Samuel  Richards.  It  Is 
claimed  that  Samuel  Richards  got  the  inter- 
est of  Ashbrldge  through  a  deed  executed 
to  him  in  1820  by  one  John  S.  Condlt  and 
Mary,  his  wife.  This  deed  contained  the 
following  recital  respecting  the  pedigree  of 
Mary,  the  wife:  "She  being  tbe  issue  and 
heir  at  law  of  Oeorge  Ashbrldge."  It  is 
insisted  on  the  part  of  the  defendants  that 
this  recital  is  not  evidence  of  the  fact  thus 
recited,  and  thus  there  is  no  evidence  that 
Oeorge  Ashbrldge's  interest  ever  passed  to 
Samuel  Richards.  The  Interest  which  Jos- 
eph Ball  held  in  common  with  Richards  is 
claimed  by  the  plaintiffs  to  have  passed  to 
Richards  bf  a  deed  executed  May  1,  1882, 
by  one  Sarah  Hastings.  Tbe  evidence  of 
her  kinship  to  Ball  rests  upon  a  recital  in 
that  deed.  The  deed  recites  that  she,  Sa- 
rah Hastings  is  a  widow,  and  that  she  was 
formerly  Sarah  Richards,  and  the  sister  of 
Mary  Ball,  who  was  tbe  mother  of  Joseph 
Ball,  deceased.  It  is  insisted  on  tbe  part 
of  tbe  defendants  that  this  recital  is  not 
competent  evidence  that  Sarah  Hastings 
was  entitled  to  Joseph  Ball's  Interest  in  the 
property.  If  these  contentions  on  the  part 
of  the  defendants  are  true,  then  neither  the 
interests  of  Ashbrldge  nor  of  Ball  are  prov- 
ed to  have  passed  to  Daniel  Rollins,  whose 
helra  are  suing.  Althongb  tbe  plaintiffs 
held  tbe  other  imdlvlded  interests  In  the 
property,  yet,  the  entire  loss  occasioned  by 
the  fire  having  been  assessed  in  favor  of  tbe 
plaintiffs,  the  verdict  Is  obviously  irregular. 
The  rule  best  sustained  by  tbe  authorities, 
says  Mr.  Freeman,  is  that  although  the 
form  of  action  be  such  that  all  the  co-ten- 
ants should  have  Joined,  yet  if  the  action 
be  for  llie  conversion  of  or  injury  to  tbe 
common  property,  and  if  one  sue  alone, 
and  tbe  defendant,  Instead  of  pleading  the 
nonjolnture  In  abatement,  pleads  to  the  ac- 
tion, the  plaintiff  will  recover  for  his  share 
of  the  damages.  Freeman  on  Co-Tenancy, 
par.  353.  Respecting  torts  to  chattels,  Mr. 
Chitty  observes  that  if  one  of  the  several 
part  owners  sue  alone,  and  the  defendant 
do  not  plead  In  abatement,  tbe  other  part 
owners  may  afterward  sue  alone  for  the 
Injury  to  their  individual  share,  and  tbe 
def aidant  cannot  plead  in  abatement  to 
such  action.  In  the  same  connection  he 
states  the  rnle  to  be  that.  If  a  party  plain- 
tiff In  an  action  ex  delicto  be  omitted,  tbe 
objection  can  only  be  taken  by  plea  in  abate- 
ment or  by  way  of  apportionment  of  the 
damages  on  the  trial.  1  Chitty  on  PI.  marg. 
p.  66.  So  It  was  said  in  Wheelwright  v. 
Depeyster,  1  Jotms.  (N.  Y.)  471,  3  Am.  Dec. 
845,  that  defendants  may  give  the  Joint  in- 
terests of  others  In  evidence  in  mitigation 
of  damages.  In  Call  v.  Buttrlck,  4  Cusb. 
(Mass.)  345,  which  was  an  action  for  a  mil- 
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sance  to  a  well,  Metcalf,  J.,  remarked:  "If 
It  were  certain  that  the  plaintiff  is  tenant  In 
common  of  the  well,  tbe  nonjointure  of  his 
co-tenant  could  be  excepted  to  only  by  plea 
In  abatement,  though  he  would  be  entitled 
to  recover  damages  only  pro  interesse  buo." 
Putney  v.  Lapham,  10  Gush.  (Mass.)  232, 
was  an  action  of  trespaas  on  the  case  for 
an  injury  to  the  reversion  brought  by  one 
of  two  reversioners.  The  rule  enunciated 
in  the  preceding  case  was  reiterated.  The 
case  of  Hasbrouck  v.  Winkler,  48  N.  J.  Law, 
431,  6  Atl.  22,  cited  for  the  plaintiff,  is  not 
In  point  The  husband  was  in  the  actual 
possession  of  the  chattels  destroyed,  in 
which  chattels  his  wife  had  a  part  interest 
In  the  present  case  the  plaintiffs  were  not 
in  actual  possession -of  the  injured  property, 
and  unless  th^  had  a  constructive  posses- 
sion of  the  Ashbridge  and  Paul  interests 
there  was  no  foundation  for  the  assessment 
of  damages  for  such  injury  as  resulted  to 
those  interests.  Schenck  et  al.  t.  Cuttrell, 
21  N.  J.  Law,  6. 

The  question  therefore  confronts  us 
whether  it  was  proved  that  the  title  to  those 
Interests  was  lodged  in  the  plaintiffs.  There 
is  no  question  raised  respecting  the  authen- 
ticity of  the  ancient  deeds  In  which  the  re- 
citals occur.  The  only  question  is  whether, 
regarding  them  as  such,  the  recitals  of  pedi- 
gree therein  are  evidential  against  the  de- 
fendant It  was  held  in  Saxton  v.  Fuller,  20 
N.  J.  Law,  ei-66,  that  the  recital  in  an 
ancient  deed  or  will  of  any  antecedent  deed 
or  document  consistent  with  Its  own  provi- 
sions, will,  after  the  lapse  of  a  long  period, 
be  presumptive  proof  of  the  former  exist- 
ence of  such  a  deed  or  document,  and  espe- 
cially where  no  deed,  declaration,  act,  or 
claim  is  shown  to  rebut  such  presumption. 
The  ancient  will  in  that  case  referred  to 
a  previous  deed  for  the  division  of  prop- 
erty; and  it  was  held  that  this  reference 
might  raise  the  Inference  that  the  testa- 
tor had  got  an  estate  of  severalty  in  the 
property  by  this  deed.  The  plaintiff  de- 
rived his  title  from  a  survey  and  return 
under  a  warrant  from  the  council  of  pro- 
prietors, and  the  defendant  rested  his  title 
upon  an  Independent  and  subsequent  sur- 
rey. In  Havens  v.  Sea  Shore  Land  Co.,  47 
N.  J.  Bq.  865,  20  AU.  497.  a  recital  in  an 
ancient  deed  made  by  one  Joseph  Lawrence 
was  as  follows:  "Which  I  bought  of  John 
Curtis,  which  was  left  to  him  by  his  father, 
David  Curtis,  deceased,  which  he  bought  of 
Elisha  Lawrence,  deed  bearing  date  July 
9th,  1770" — was  held  to  be  competent  evi- 
dence to  show  that  John  Curtis  had  made  a 
deed  to  Joseph  Lawrence  for  the  land  con- 
veyed to  Lawrence.  This  was  a  partition 
suit,  and  the  opposite  party  was  a  stranger 
to  this  title.  T^ese  cases,  as  is  perceived, 
do  not  deal  with  recitals  of  pedigree,  but 
only  with  recitals  of  muniments  of  title. 
1b»  query  is  whether  recitals  of  pedigree 


stand  upon  the  same  footing,  as  testimony 

as  recitals  of  muniment  of  title. 

That  pedigree  may  be  proved  by  hearsay 
testimony  is  settled.  Such  testimony  is  ad- 
mitted because  of  the  great  difficulty,  often 
■impossibility,  of  proving  the  fact  or  degree 
of  kinship  between  alleged  relatives;  the 
subject  of  inquiry  being  frequently  of  an 
ancient  date.  Respecting  what  facts  come 
within  the  meaning  of  the  word  "pedigree," 
and  by  whom  the  declaration  reproduced  as 
hearsay  must  have  been  made,  there  was 
some  divergence  of  opinion  in  the  earlier 
cases.  But  it  seems  to  be  now  settled  that 
a  declaration,  to  be  admissible,  must  not  on- 
ly have  been  made  by  a  person  since  de- 
ceased, and  must  have  been  made  ante  lit- 
em motam,  but  must  also  have  been  made 
by  a  person  related  by  blood  or  affinity 
with  some  branch  of  the  family,  the  pedi- 
gree respecting  which  is  in  question.  In 
the  words  of  Mr.  Phillips:  "Some  relation- 
ship of  the  declaration  to  some  branch  of 
the  family  must  be  shown  aliunde  the  dec- 
laration itself.  Phillips  on  Dvidence,  marg. 
p.  276.  This  requhrement  has  been  held  to 
a^ertaln,  not  only  to  recitals  made  verbal- 
ly, but  also  to  recitals  in  ancient  deeds  and 
wills.  Thus  says  Mr.  Phillips:  "Recitals 
In  deeds,  which  are  not  family  documents, 
are  receivable  if  it  be  shown  that  the  deeds 
were  executed  by  some  member  of  the  fam- 
ily to  which  the  stetemento  have  reference." 
And  he  proceeds  to  say  that  in  two  modem 
cases  in  chancery  it  has  been  considered 
that  recitals  In  deeds  were  not  evidence  of 
pedigree  against  persons  who  were  stran- 
gers to  the  deed,  citing  Fort  v.  Clarke.  1 
Russ.  604,  and  Slaney  v.  Wade,  Mylne  tt 
C.  338.  Mr.  Taylor's  language  is  this:  "Re- 
citals of  descent  and  description  of  parties 
In  deeds  or  other  family  InstrumentB  will 
be  received,  provided  the  deeds  come  from 
the  proper  custody  and  are  proved,  or  may 
from  age  be  presumed  to  have  been  oceco- 
ted  by  some  member  of  the  family  to  -which 
the  statement  refers;  but  the  execution  by 
a  relative  is  an  indispensable  requisite." 
Taylor  on  Ev.  651.  In  the  case  of  Pttlker- 
son  et  al.  v.  Holmes  et  al.,  117  U.  S.  389, 
6  Sup.  Ct  780,  29  L.  Ed.  916.  a  deed 
60  years  old  was  produced  from  the  custody 
of  the  heirs  of  the  grantee.  In  it  was  a  re- 
cital that  the  grantor  was  the  only  child 
and  heir  of  the  patentee  of  the  lands  In 
controversy.  Mr.  Justice  Wood,  after  ob- 
serving that  the  deed  was  admissible  in  evi- 
dence as  an  ancient  deed,  proceeded  to  dia- 
cuss  the  question  whether  the  recital  was 
admissible  against  the  defendant  who  did 
not  dalm  under  the  deed.  He  proceeded  to 
say:  "The  rule  is  that  declarations  of  de- 
ceased persons  who  were  de  jure  related 
by  blood  or  marriage  to  the  family  in  ques- 
tion may  be  given  In  evidence  In  matters  of 
pedigree.  The  qualification  of  the  role  is 
that,  before  the  declaration  can  be  admitted 
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In  evidence^  the  relationship  of  the  declarant 
with  the  family  must  be  eBtabllsbd.  by  acme 
proof  Independent  of  the  declaration  itself. 
Monkton  t.  Atty.  Gen.,  2  Russ.  *  Myl.  156; 
Atty.  Gen.  t.  Kohler,  9  H.  L.  Caa.  660;  Rex 
r.  All  Salnta,  7  a  &  0.  R.  788.  But  It  !■ 
evident  that  slight  proof  of  relationship  will 
be  required,  since  the  relationship  of  the 
family  might  be  as  difficult  to  prove  as  the 
very  fact  In  controversy." 

An  examination  of  the  cases  demonstrates, 
however,  that  evidence  that  the  defendant 
is  of  kin  by  consangulnily  or  afSnity  wltb 
some  branch  of  the  family  to  which  the  pedi- 
gree relates  is  not  required  in  all  cases  to 
make  the  recital  of  pedigree  evidentlaL 
Where  the  recital  stands  alone,  It  is  un- 
doubtedly essential  to  its  competency  that 
It  shall  be  the  statement  of  a  deceased  kins- 
man. But  there  may  be  other  facts  which 
support  the  credibility  of  the  fact  recited, 
and  which,  together  with  the  recital,  will  be 
snfBcient  to  prove  the  fact  recited.  In  the 
case  of  Fnlkerson  et  al.  v.  Holmes  et  al.,  just 
mentioned,  the  facts  relied  on  to  suppoi't  the 
recital  were  these:  (1)  That  the  name  of 
the  declarant  was  Samuel  O.  Toung,  and  the 
name  of  the  person  who  by  his  recital  con- 
veyed the  property  in  question  to  one  Holmes 
was  Samuel  Young;  (2)  that  the  patent  to 
Samuel  Young  was  found  among  his  papers 
after  his  death;  (3)  that  Samuel  0.  Young,  aa 
grantee,  claimed  title  for  60  years,  which 
never,  so  far  as  appeared,  had  been  ques- 
tioned or  challenged  by  any  person  claiming 
under  Samuel  Young.  In  that  case  the  title 
came  through  a  patent  made  in  1787  from  the 
commonwealth  of  Virginia  to  one  Samuel 
Yonng.  The  next  deed,  executed  In  1819,  was 
by  a  person  named  Samuel  0.  Young  to 
Holmes,  from  whom  the  title  was  regularly 
traced.  The  question  was  how  Samuel  0. 
Young  got  title  from  Samuel  Young.  The 
deed  from  Samuel  C.  Young  to  Holmes  con- 
tained a  recital  of  a  grant  by  the  common- 
wealth of  Virginia  to  Samuel  Young,  and  a 
recital  that  Samuel  Young,  the  patentee,  had 
died  Intestate,  and  that  Samuel  0.  Young  was 
bla  only  child  and  heir,  and  that  the  title  to 
the  land  had  vested  in  him.  The  only  fact 
to  show  relationship  was  the  similarity  of  the 
names,  Samuel  Young  and  Samuel  O.  Young. 
The  other  two  facts  were  possession  of  the 
patent  by  Samuel  O.  Young,  and  the  pos- 
session of  the  property  consistent  with  his 
srant  In  his  opinion  in  Fnlkerson  et  aL 
V.  Holmes  et  al.,  supra,  Mr.  Justice  Wood 
said  that  the  conclusion  holding  that  this  re- 
cital was  proof  of  the  fact  that  Samuel  C. 
Toung  was  the  son  and  heir  of  Samuel  Young 
was  sustained  by  the  case  of  Deery's  Lessee 
▼.  Gray,  6  Wall.  795,  18  L.  Ed.  653,  which 
be  said  was  directly  in  point.  In  Deery's 
Ijessee  v.  Cray,  supra,  title  to  land  was  shown 
to  have  been  in  one  William  Brent.  The 
next  step  In  tracing  title  from  him  was  a  deed 
purporting  to  have  been  executed  by  the  ex- 


ecutors, of  one  Samuel  Shaw,  from  whom  the 
title  was  derived.  This  last  deed  recited  that 
William  Brent,  Sr.,  deceased,  by  his  will, 
constituted  the  grantors  his  executors  and 
authorized  them  to  sell  the  land  in  question, 
and  that  William  Brent,  who  united  in  the 
conveyance  as  executor,  was  also  heir  at 
law  of  William  Brent,  Sr.  The  evidence, 
aside  from  this  recital,  consisted  In  acts  of 
possession  by  the  grantees  under  a  deed  of 
William  Brent  as  heir  and  as  co-executor. 
Mr.  Justice  Miller  remarked:  "Not  a  single 
circumstance  is  to  be  found  inconsistent  with 
the  fact  that  William  Brent,  one  of  the 
grantees  in  the  deed,  was  the  son  and  heir 
of  William  Brent,  Sr.  •  *  •  That  re- 
citals of  this  kind  In  an  ancient  deed  may 
be  proof  as  against  persons  who  are  not 
parties  to  the  deed,  and  who  claim  a  right  un- 
der It,  is  too  well  settled  to  admit  now  of  con- 
troversy. Such  Is  the  doctrine  of  this  court 
in  Carver  v.  Jackson,  4  Pet  l.TL.  Bd.  761,  and 
In  Crane  v.  Morris,  6  Pet  698,  8  L.  Bd.  514, 
Stokes  v.  Dawes,  4  Mason,  268,  Fed.  Cas.  No. 
13,477,  and  Garwood  v.  Dennis,  4  Bin.  (Pa.) 
814." 

Now  it  Is  clear  that  in  the  mind  of  Mr. 
Justice  Miller  the  same  kind  of  testimony 
that  would  support  a  recital  of  an  ancient 
muniment  of  title  would  sustain  a  recital  of 
pedigree.  This  appears,  not  only  from  the 
facts  of  the  decided  case,  but  also  from  the 
character  of  the  cases  cited  In  support  of  his 
conclusion.  Stokes  v.  Dawes,  supra,  so  cited, 
was  tried  before  Mr.  Justice  Story.  It  in- 
volved the  question  whether  the  person  from 
whom  title  was  derived  was  the  son  of 
Rebecca  Stokes.  A  deed  was  offered,  'ex- 
ecuted in  1765,  by  this  person,  which  deed 
purported  to  convey  all  the  interest  of  his 
grandfather,  Benjamin  Stokes,  and  of  hla 
mother,  Rebecca  Stokes.  It  was  proved  that 
one  of  the  grantees  under  this  deed  had 
taken  and  held  possession  until  1786,  and 
then  by  his  will  devised  it  from  which  devise 
title  was  regularly  traced.  Justice  Story  held 
that  after  a  possession  of  80  years  the  fact  of 
heirship  stated  In  the  deed  was  a  presumptive 
fact  and  left  the  question  of  heirship  to  the 
jury.  The  other  three  cases  cited  by  Mr.  Jus- 
tice Miller  did  not  Involve  the  question  of  pedi- 
gree at  all.  Garwood  v.  Dennis,  supra,  con- 
tained a  recital  in  an  ancient  deed  of  the 
existence  of  another  deed,  and  it  was  held 
that  iKtssession  was  held  presumptively  under 
the  recited  deed,  and  that  the  recital  was 
evidence  of  the  existence  of  the  deed  so  re- 
cited. Carver  v.  Jackson  and  Crane  v.  Mor- 
ris, cases  concerning  the  same  title.  Involved 
the  recital  of  the  execution  of  a  lease  con- 
tained In  a  deed  of  release.  Mr.  Justice 
Story  In  the  first  case  remarked  that  if  the 
transaction  be  an  ancient  one,  and  that  if  the 
possession  had  been  long  held  under  such 
release  and  is  not  otherwise  to  be  accounted 
for,  the  recital  then  of  Itself,  under  such  cir- 
cumstances, materially  fortified  the  presump- 
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tion  from  lapse  of  time  and  length  of  pos- 
session of  the  original  existence  of  the  lease. 
In  line  with  these  cases  Is  that  of  McKInnon 
et  aLT.  Bliss,  decided  by  the  Court  of  Appeal! 
of  New  York  and  reported  In  21  N.  Y.  206. 
In  that  case  the  will  of  Sir  William  Johnson 
recited  that  Oeorce  HI  bad  given  the  testa- 
tor a  patent  for  a  tract  of  land  which  Sir 
William  devised,  nnder  which  devise  the 
plaintiffs  claimed  title.  The  New  York  court 
held  that,  as  there  was  no  proof  of  long  and 
undisputed  possession  in  accordance  with 
the  title  claimed,  the  recital  was  not  evi- 
dence. The  cases  of  Doe  v.  Phelps,  9  Johns. 
(S.  Y.)  169,  Jackson  v.  Lamb,  7  Cow.  (N. 
Y.)  431,  and  Jackson  v.  Lonn,  8  Johns. 
Cas.  (N.  Y.)  100,  were  considered,  and  It  was 
pointed  out  that  in  each  of  these  cases  there 
was  evidence  of  long  and  undisturbed  pos- 
session consistent  with  recited  muniment  of 
title. 

Respecting  the  question  whether  this  kind 
of  evidence  will  support  a  recital  of  pedigree, 
the  observation  of  the  Master  of  the  Rolls 
In  Fort  V.  Clarke,  1  Russ.  601,  is  significant 
The  bill  In  that  case  was  filed  for  specific 
performance.  The  title  which  the  purchaser 
was  to  take  rested  upon  a  recital  of  pedigree. 
The  recital  not  having  been  proved  to  have 
been  made  by  a  relative,  the  bill  was  dismiss- 
ed. In  doing  so,  however,  the  Master  of  the 
Rolls '  remarked  that,  "if  evidence  of  pos- 
session had  followed  and  accompanied  the 
recited  pedigree,  the  aspect  of  the  case  would 
have  been  different"  In  Little  y.  Pallster, 
4  Oreenl.  209,  it  was  held  that  recitals  in 
ancient  deeds  are  good  presumptive  evidence 
of  pedigree,  where  no  adverse  title  by  in-, 
herltance  has  been  set  up  under  the  same 
ancestor,  even  although  the  land  conveyed  by 
the  deeds  be  the  subject  of  the  controversy. 
This  statement  was  adopted  In  Bowser  v. 
Cravener,  66  Pa.  132.  The  case  of  Jackson 
V.  Russell,  4  Wend.  546,  affirmed  22  Wend. 
277,  is  illustrative  of  the  point  that  a  recital 
of  pedigree  may  be  supported  by  evidence 
other  than  that  of  the  kinship  of  the  declar- 
ant In  that  case  there  was  testimony,  aside 
from  the  recital  supporting  the  pedigree,  as 
well  as  evidence  of  possession;  but  there 
was  no  testimony  showing  that  the  person 
who  made  the  recital  was  of  kin  to  any 
branch  of  the  family,  the  pedigree  of  which 
was  In  question.  The  rule,  I  think,  may  be 
regarded  as  settled  that  a  recital,  whether 
of  an  ancient  deed,  will,  lease,  or  pedigree, 
may  be  supported  by  any  testimony  which 
renders  credible  the  truth  of  the  fact  re- 
cited. 

The  remaining  query  is  whether  there  is 
any  evidence  to  support  the  recitals  In  the 
deeds  now  in  question.  There  has  been  no 
actual  possession  by  the  grantees  of  the  prop- 
erty conveyed  by  Condlt  and  wife  and  Sarah 
Hastings,  because  the  property  was  not  of 
a  character  whlrh  called  for  the  exercise  of 
possessory    acta.    The    deeds,    however,    in 


which  the  recitals  occur,  have  been  on  rec- 
ord for  80  years.  For  80  years,  as  far  as  ap- 
pears, no  other  persons  claiming  the  inter- 
ests of  Ashbrldge  and  Jo"?ph  Ball  have  set 
up  any  rights  in  this  property.  There  seem 
to  have  been  conveyances  made  repeatedly 
by  the  grantees,  purporting  to  convey  these 
interests.  Under  these  conditions,  I  think 
the  recitals  are  evidence  of  the  facts  recited. 
I  also  think  that,  in  the  absence  of  anythins 
to  contradict  these  facts,  directly  or  infer- 
entially,  any  number  of  verdicts  against  the 
probative  force  of  these  recitals  would  be  set 
aside,  and  therefore  the  trial  Justloe  was 
warranted  in  saying  to  the  jury  tlfat  the 
plaintiff  had  proved  title. 

It  is  also  insisted  that  the  trial  Justice 
erred  in  overruling  the  question  put  to  a 
witness  called  by  the  defendant  The  wit- 
ness was  Mr.  McGrath,  and  the  Inquiry  of 
him  was  whether  there  was  a  deed  standing 
In  the  name  of  Mrs.  McGrath  for  the  locus  in 
quo,  which  deed  was  not  recorded.  Mrs.  Mc- 
Orath  had  at  one  time  been  the  bolder  of  a 
legal  title  to  the  property,  and  she  had  con- 
veyed to  Hood,  who  conveyed  to  Daniel  Rol- 
lins. Rollins  had  executed  a  declaration  of 
trust,  stating  that  the  profwrty  was  in  law 
and  equity,  except  as  to  record  title,  the 
property  of  Mrs.  McGrath,  and  stating,  far- 
ther, that  it  was  to  be  conveyed  to  her  upon 
her  paying  to  Rollins  $2,500,  with  interest 
This  is  what  occurred  at  the  trial:  The  ques- 
tion being  propounded  to  Mr.  McGrath,  who 
was  called  by  the  defendant  "if  he  knew 
whether  or  not  there  was  such  a  deed."  be 
replied,  "I  do."  This  was  followed  by  the 
question,  "Is  there?"  This  question  was  ob- 
jected to  on  the  ground  that  the  only  way  to 
prove  the  contents  of  a  deed  was  by  the  deed, 
and  the  way  to  get  it  was  by  subpoena  duces 
tecum.  The  counsel  for  the  defendant  re- 
plied: "I  do  not  know  whether  there  Is  any- 
thing of  that  sort  or  not"  The  court  re- 
marked, "The  only  way  to  prove  the  existence 
of  a  deed  is  by  the  production  of  the  deed," 
to  which  the  counsel  for  the  defendant  re- 
plied: "My  idea  about  this  is  that  I  am  not 
bound  to  the  line  of  examination  that  I 
would  be  with  an  ordinary  witness."  The 
question  propounded  was  asked  for  one  of 
two  purposes,  either  to  discover  whetb^  a 
paper  existed  purporting  to  be  a  deed  to  i 
Mrs.  McGrath,  or  to  show  title  to  Mrs.  Mc-  ^ 
Grath  by  paroL  For  the  second  purpose  the 
question  was,  of  course,  improper.  Nor  can  i 
It  be  said  that  the  Judge  was  bound  to  permit 
the  question  for  the  former  purpose.  The  ' 
deed,  if  made,  was  not  made  to  the  witness,  i 
The  question  was  merely  for  the  purpose  of  , 
discovering  whether  other  evidence  existed 
and  where  It  could  be  found.  The  qnestioD 
was  not  asked  to  explain  why  certain  testi- 
mony which  the  defendant  would  be  expected 
to  produce  was  not  produced.  It  seems  to 
have  been  designed  merely  to  put  the  defend- 
ant upon  the  track  o(  evidence  which.  If  di«- 
ooverad,  might  thereafter  be  produced.    Be- 
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sides,  the  answer  to  tbe  qneatlon  as  put 
might  have  led  tbe  jnry  to  misconceive  the 
purport  of  the  answer,  and  to  think  that  the 
existence  of  such  a  deed  was  equivalent  to 
proof  of  transfer  of  title.  I  think  under  the 
conditions  there  was  not  injnrlons  error  in 
the  ruling  of  the  Judga 

Another  reason  assigned  Is  that  the  legal 
title,  If  proved  In  any  one,  was  in  the  eldest 
son  of  Daniel  Rollins.  The  answer  to  this 
reason  is  that  there  Is  nothtog  to  show  that 
Daniel  Rollins  ever  liad  a  son,  and  the  stipu- 
lation entered  into  by  counsel  contains  the 
admission  that  the  plaintiffs  are  tbe  beirs 
of  Daniel  Rollins. 

It  is  assigned  as  another  reason  that,  in- 
asmuch as  the  declaration  lays  the  date  of 
tbe  Ore  as  April  1st,  it  follows  that  testi- 
mony that  the  Are  in  question  occnrred  on 
April  29th  was  erroneously  admitted,  over 
an  objection.  The  date  was  laid  under  a 
▼Idellcet,  and  the  defendant  was  not  required 
to  prove  that  the  fire  occurred  on  the  pre- 
cise date  alleged.  If,  as  insisted,  this  rule 
works  harshly  tf  enforced  in  actions  of  this 
kind,  the  court  could  relieve  against  tbe 
barshness  only  by  a  continuance  of  tbe  cause 
In  case  of  manifest  surprise  arising  from  tbe 
variance  in  dates.  There  was,  however,  no 
surprise  in  this  Instance;  for  the  caose  bad 
been  already  once  tried,  and  on  tbe  former 
trial  the  20th  of  April  was  fixed  by  the  wit- 
nesses as  the  date  when  the  fire  occurred. 

It  is  further  Insisted  that  It  was  Injurious 
error  for  the  Judge  to  say  to  tbe  Jury  that 
tfaey  might  assume  that  tbe  track6  of  tbe  de- 
fendants were  in  tbe  middle  of  the  right  of 
way.  This  observation,  we  think,  was  of  no 
material  Import;  for,  as  tbe  case  shaped  It- 
self on  the  trial,  It  became  of  no  account 
where  the  tracks  were  laid. 

The  negligence  of  the  defendants  was  al- 
leged to  have  been  either  in  leaving  its  right 
of  way  Incumbered  with  combustible  ma- 
terials, which,  being  first  Ignited,  were  the 
means  of  spreading  the  flames  to  the  plain- 
tiffs' property,  or  in  a  defective  construction 
or  management  of  the  defendants'  engines. 
In  either  case  the  Jury  must  have  found  that 
the  fire  was  communicated  to  the  plaintiffs' 
property  directly  or  indirectly  from  its  en- 
gines. Upon  proof  of  that  fact  a  liability 
was  imposed  upon  tbe  defendants,  unless 
they  used  all  practicable  means  to  prevent  the 
communication  of  fire  from  their  locomotive 
engines  to  tbe  plaintiffs'  property.  This  duty 
Included  care  in  the  construction  and  use  of 
sach  engines,  and  Includes  other  means  with- 
in their  control  by  which  fire  from  the  en- 
gines might  be  communicated.  West  Jersey 
B.  R.  Co.  V.  Salmon,  38  N.  J.  Law,  298,  23 
Am.  R^.  214.  It  having  been  proved,  as  it 
must  have  been,  that  the  Are  was  communicat- 
ed from  the  engines,  tbe  company  was  liable 
for  Its  consequences,  unless  It  appeared  that 
they  bad  used  all  practicable  means  to  pre- 
vent such  communication.  Wiley  v.  West 
Jersey  R.  R.  Co.,  44  N.  J.  Law,  247.    If  tbe 


fire  began  outside  of  the  company's  right  of 
way,  tbe  company  was  bound  to  show  a  prop- 
erly equipped  and  managed  engine.  If  it  be- 
gan inside  its  right  of  way.  It  was  equally 
bound  to  show  a  properly  constructed  and 
managed  engine.  It  Is  true,  of  course,  that 
for  a  fire  kindled  inside  its  right  of  way  it 
might  have  been  liable,  although  Its  engine 
was  perfect  in  construction  and  management; 
but,  as  a  properly  equipped  and  managed 
engine  was  one  of  the  practical  means  for 
preventing  the  communication  of  fire  to  com- 
bustible matter,  it  was  incumbent  upon  the 
defendants  to  show  such  equipment  and  man- 
agement, and  a  failure  to  show  this  left  a 
prima  facie  case  arising  from  proof  of  com- 
munication of  fire  from  the  engine  unan- 
swered, whether  tiie  fire  originated  inside  or 
outside  of  the  right  of  way.  Now,  it  was 
not  shown  on  the  trial  whether  the  engine 
hauling  tbe  cinder  train  from  which  the  fire 
had  Its  origin  was  equipped  with  all  prac- 
tical means  to  prevent  the  escape  of  fire. 
The  engine  was  not  Identified,  and  the  court, 
without  objection,  charged  that  upon  that 
subject  the  defendant  had  relieved  the  Jury 
of  difficulty,  for  that  In  the  argument  of 
the  counsel  for  the  defendant  he  admitted 
that  they  had  not  been  able  to  prove  that 
they  used  all  practical  means  to  prevent  the 
escape  of  sparks  from  the  locomotive.  In 
this  posture  of  affairs  we  think  It  became  Im- 
material whether  the  fire  originated  inside, 
upon,  or  outside  the  defendants'  right  of  way. 

I  am  also  of  opinion  that  there  Is  no  ground 
for  a  new  trial  disclosed  by  the  alleged  newly 
discovered  evidence,  nor  do  I  think  the  dam- 
ages were  such  as  to  warrant  a  new  trial. 

The  rule  la  discharged. 


SCHRAFFT   et   al.   t.    FIDELITY   TRUST 
CO. 

(Supreme  Court  of  New  Jersey.    Feb.  16,  1906.) 
FBAun— Fauk    Representations— Diolaka.- 

TION. 

Two  counts  of  a  declaration  In  an  action 
for  deceit  set  np  that  the  defendant,  for  the 

gnrpose  of  indncinx  the  plaintiff  to  sell  all 
IS  stock  in  a  gas  company  at  $156  per  share, 
falsely  represented  to  plaintiff  that  defendant 
was  deslrons  of  purchasing  all  the  outstanding 
stock  of  the  fas  company,  and  that  it  would 
pay  to  the  plaintiff  any  difference  between  $165 
per  share  and  tbe  highest  price  it  should  pay 
for  any  other  stock  of  the  said  company.  The 
counts  then  state  that  the  defendant,  at  the 
time  it  made  this  representation,  was  not  desir- 
ous of  purchasing  all  the  ontstandiug  stock  of 
the  gas  company,  byt  was  desfarous  of  purchas- 
ing only  such  stock  as  It  could  purchase  by  con- 
tracts similar  to  tbe  one  made  with  plaintiff, 
and  such  stock  as  it  could  buy  at  the  same  or 
less  pric&  and  was  desirous  of  purchasing  as 
trustee  all  those  shares  for  which  the  holders 
received  a  price  higher  than  $155  each.  The 
connts  then  state  that  defendant  had  bought 
shares  as  trustee  paying  more  than  $165  a 
share. 

Held,  that  the  counts  stated  no  cause  of  ac- 
tion for  deceit. 

[Ed.  Note. — For  cases  in  point,  see  toL  28. 
Cent.  Dig.  Fraud,  »  14.]        *~    "  "«"  "»•  ^ 

(Syllabus  by  tbe  Court) 
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Action  by  Robert  tfchrafltt  and  Frederick 
H.  De  Bow,  executors,  against  tbe  Fidelity 
Trust  Company.  Demorrer  to  declaration 
sustained. 

Argued  November  term,  1904,  before  the 
CHIEF  JUSTICE,  and  GARRISON,  OAE- 
RETSON,  and  REED,  JJ. 

William  J.  Kearns,  for  plalntltTs.  Samuel 
W.  Beldon  and  Chandler  W.  Rlker,  for  de- 
fendant. 

REED,  J.  Tbe  first  count  In  the  dedara* 
tlon  sets  out  that  Frederick  R.  Woltera,  in 
bis  lifetime,  was  tbe  owner  of  IflS  shares  of 
tbe  stock  of  tbe  Newark  6aa  Company,  which 
tbe  defendant  requested  Wolters  to  sell  to  it; 
that  Wolters  told  them  be  was  unacquainted 
with  tbe  value  of  the  shares,  but  that  he 
would  sell  them  for  their  value  when  the 
same  could  be  ascertained  and  agreed  upon 
between  him  and  tbe  defendant  It  sets  out 
that  the  defendant,  knowing  that  Wolters 
was  unacquainted  with  the  value  of  the 
shares,  fraudulently  represented  to  Wolters 
that  the  defendant  was  desirous  of  purchas- 
ing all  of  the  outstanding  stock  of  the  said 
Newark  Oas  Company,  and  that  if  Wolters 
would  assign  his  stock  to  tbe  defendant  for 
tbe  sum  of  $iS6  a  share  the  defendant  would 
enter  into  a  contract  with  Wolters  and  would 
covenant,  in  case  any  of  tbe  outstanding 
stock  of  tbe  Newark  Gas  Company  should 
cost  the  defendant  any  more  than  $105 
per  share,  that  tbe  defendant  would  at  once 
pay  to  the  said  Wolters  or  bis  representa- 
tives such  sum  of  money  as  would  represent 
the  ditference  between  tbe  price  so  paid 
and  $155  a  share.  Tbe  narr.  further  sets 
out  that  In  consequence  of  such  representa- 
tion, tbe  said  Wolters,  believing  that  this 
defendant  was  desirous  of  purchasing  all 
of  the  outstanding  shares  of  capital  atodt 
of  tbe  Newark  Gas  Company,  and  that  he 
would  receive  the  highest  price  paid  for  any 
of  the  other  outstanding  shares,  afterwards 
entered  into  an  agreem^it  for  the  purpose 
aforesaid,  and  tbe  stock  of  Wolters  was 
delivered  to  the  defendant  The  narr.  then 
sets  out  that  the  defendant  was  not,  at  tbe 
time  of  making  such  representation,  desirous 
of  purchasing  tbe  other  outstanding  stock 
of  tbe  Newark  Gas  Company  In  tbe  manner 
and  form  and  under  the  terms  set  forth 
in  tbe  preamble  of  the  said  contract;  but 
on  tbe  contrary,  the  said  defendant  before 
and  at  the  time  of  tbe  said  false  representa- 
tions, was  preparing  to  acquire  tbe  said  out- 
standing stock  in  a  manner  other  than  that 
set  forto  In  tbe  preamble  of  the  contract 
as  defendant  well  knew;  that  tbe  Intent  of 
said  agreement  and  covenants  was,  not  that 
Wolters  should  receive  for  his  shares  a  sum 
equal  to  tbe  highest  price  to  be  paid  by  the 
defendant  for  any  other  of  tbe  outstanding 
shares,  but  as  tbe  defendant  knew,  tbe 
intent  was  to  enable  tbe  defendant  to  de- 
fraud Woltera  by  binding  him  to  a  covenant 


which  In  no  way  Interfered  with  tbe  (raoda- 
lent  designs  of  the  defendant  Tbe  count 
then  sets  out  that  in  the  execution  of  said 
fraudulent  designs  the  defendant  ac>qaired. 
either  in  its  own  right  or  as  tmstee,  all  of 
the  capital  stock  of  the  said  gas  company, 
except  200  shares,  and,  for  tbe  purpose  of 
defrauding  Wolters,  by  means  of  tbe  agree- 
ment into  which  Wolters  had  been  fraudu- 
lently Induced  to  enter  by  tbe  false  repre- 
sentations of  tbe  defendant  tbe  defendant 
acquired  in  its  own  right  tbe  shares  of  those 
stockholders  who  It  was  willing  to  trust  to 
an  agreement  similar  to  tbe  one  wtdch 
Wolters  had  been  induced  to  enter  into  or 
were  willing  to  sell  at  tbe  same  or  lees  price 
than  that  set  forth  in  the  said  agreement 
and  acquired  In  trust  the  shares  of  those 
stockholders,  who  knew  the  value  of  the 
shares  and  would  not  sell  without  having 
received  therefor  full  consideration;  that  the 
defendant  bought  as  trustee,  720  shares 
from  Zabriskie  and  60  shares  from  Fleming; 
that  Zabriskie  received  $308  a  share  and 
Fleming  $805  a  share.  This  count  further 
states  that  Wolters,  by  the  means  set  forth, 
lost  the  value  of  the  shares  over  and  above 
tbe  sum  of  $155  a  share.  The  second  count 
sets  out  tbe  same  representationB  as  those 
contained  in  the  first  count  the  same  con- 
tract and  the  delivery  of  tbe  stock.  It  then 
charges  that  tbe  defendant  was  not  desirous 
of  purchasing  all  the  outstanding  stock  of 
the  Newark  Gas  Company,  but  was  desiroos 
only  of  purchasing  such  stock  as  it  conid  by 
like  false  representations  and  pretenses,  and 
such  stock 'as  it  could  purchase  at  tbe  same 
or  less  price,  and  it  was  desirous  of  acquir- 
ing as  trustee  all  those  shares  of  stock  for 
which  the  holders  received  a  higher  price 
than  that  paid  by  tbe  defendant  to  the  plain- 
titt.  It  then  sets  out  a  piurcbase  by  the 
defendant  as  trustee  at  a  higher  price.  Tbe 
first  count  differs  from  the  second  count  in 
that  it  sets  out  a  desire  of  the  defendant  to 
acquire  as  trustee  or  in  exchange  for  other 
securities,  all  those  shares  for  wblcli  tbe 
holders  received  a  price  higher  tban  $155 
a  share.  The  third  count  is  substantially  tbe 
same  as  tbe  second.  There  is  a  demurrer  to 
each  of  the  three  counts. 

The  first  count  Is  defective,  in  tbat  It 
does  not  charge  with  certainty  what  tiie 
false  intention  of  tbe  defendant  was.  It 
diarges  that  tbe  defendant  was  not  desirous 
of  purchasing  the  other  outstanding  stock 
In  the  manner  and  form  and  in  the  terms  set 
forth  In  the  preamble  of  tbe  said  contract 
under  its  seal  as  aforesaid;  but  on  the  con- 
trary, was  preparing  to  acquire  such  stock 
in  a  manner  other  than  that  set  fortta  in  the 
preamble  of  tbe  craftily  worded  contract 
There  is  no  contract  set  out  in,  attached  to. 
or  made  a  part  of  the  declaration  by  refer- 
ence thereto  in  the  declaration.  What  la 
meant  by  the  preamble  to  the  contract  does 
not  appear.     For  this  reason  alone  there 
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must  be  Judgment  for  the  defendant  upon  tbs 
demurrer  to  the  first  count. 

The  second  and  third  counts  first  charge 
that  the  defendant,  for  the  purpose  of  Indu- 
cing the  plaintiff  to  sell  all  Its  block  of  gas 
stock  at  a  certain  price,  represented  that  It 
was  desirous  of  purchasing  all  the  outstand- 
ing stock  of  the  Newark  Gas  Company,  and 
that  it  would  pay  the  plaintiff  a  price  equal 
to  the  highest  price  which  the  defendant 
should  pay  for  any  other  of  the  said  stock. 
The  counts  then  charge  that  the  defendant 
was  not  desirous  of  purchasing  all  the  out- 
standing stock  of  the  Newark  Gas  Company, 
but  was  desirous  only  of  purchasing  such 
stock  as  It  could  purchase  by  contracts 
similar  to  that  made  with  the  plaintiff,  and 
such. stock  as  It  could  buy  at  the  same  or 
less  price,  and  was  desirous  of  purchasing 
as  trustee  all  those  shares  of  stock  for  which 
the  holders  received  a  higher  price.  The 
counts  then  charge  that  the  defendant  did 
not  buy  for  Itself  all  the  outstanding  shares 
of  stock,  but  bought  only  such  as  It  could  buy 
for  the  same  or  less  sum  than  that  paid  to 
the  plaintiff,  and  bought,  not  for  Itself,  but 
as  trustee,  such  stock  as  cost  more  than  the 
price  paid  to  the  plaintiff.  If  It  be  assumed 
that  the  representations  so  charged  stated 
a  condition  of  mind  In  the  plaintiff  equiva- 
lent to  an  Intention  to  purchase  for  Itself 
all  the  stock,  the  question  would  arise 
whether  the  falsity  of  that  statement,  fol- 
lowed by  a  failure  of  the  defendant  to  carry 
out  that  Intention  to  the  injury  of  the  plain- 
tiff, lay  a  foundation  for  an  action  of  deceit. 
It  seems  to  be  settled  that  the  false  state- 
ment of  an  intention  may  constitute  a  fraud 
tor  which  the  courts  will  grant  relief.  It  Is 
true  that  Mr.  Kerr  observes:  "As  distin- 
guished from  the  false  representation  of  a 
fact,  the  false  representation  as  to  a  matter 
of  intention,  not  amounting  to  a  fact,  though 
It  may  have  Influenced  the  transaction,  is 
not  a  fraud  at  law;  nor  does  It  afford  a 
ground  for  relief  In  equity."  Kerr  on  Fraud 
and  Mistake,  88.  On  the  other  hand,  Mr. 
Blgelow  says:  "That  to  profess  an  Intent  to 
do  or  not  to  do,  when  a  parly  Intends  the 
contrary,  is  as  clear  a  case  of  misrepresenta- 
tion and  of  fraud  as  could  be  made."  Blge- 
low on  Fraud,  481  The  cases  cited  by  Mr. 
Kerr  In  support  of  his  text  when  analyzed, 
do  not  support  his  observation.  The  latest 
case  of  which  I  am  aware  In  the  BngUsb 
courts  Is  that  of  Bddington  t.  Fits  Maurice, 
28  Ob.  DlT.  460.  This  was  an  action  to 
recover  money  paid  through  the  Influence 
of  a  misrepresentation  through  a  prospectus 
Issued  by  the  directors  stating  that  the  object 
of  the  company  was  to  spend  the  money 
raised  for  certain  purposes,  when  in  fact 
the  purposes  stated  were  not  the  real  pur- 
poses. The  Court  of  Appeals  held  that  the 
misstatement  of  the  Intention  of  the  defend- 
ant was  a  misstatement  of  fact,  and  the 
plaintiff  was  permitted  to  recover  the  money 


paid  through  the  Influence  of  the  misrep- 
resentation. Then  there  Is  a  line  of  cases 
holding  that,  if  one  purchases  property  on 
credit  with  an  Intention  never  to  pay  for 
it,  he  is  guilty  of  fraud.  In  none  of  these 
cases,  however,  with  one  exception,  did  the 
question  arise  in  an  action  for  deceit.  They 
were  all  cases  resting .  upon  the  right  to 
rescind,  and  to  recover  the  money  paid  and 
property  delivered  on  the  faith  of  false 
representation  of  Intention.  In  a  note  to 
Pollock  on  Torts,  p.  242,  It  is  said  that 
whether  an  action  for  deceit  would  lie  for 
such  a  false  representation  of  Intent  la  a 
si>eculatlve  question.  The  exceptional  case 
to  which  I  have  alluded  is  Swift  v.  Rounds, 
18  R.  I.  627,  35  Ati.  45,  33  L.  R.  A.  561,  61 
Am.  St.  Rep.  791,  in  which  it  was  held  that 
an  action  for  deceit,  for  a  false  statement  of 
Intention  to  pay  for  goods  sold  on  credit, 
would  lie. 

A  further  discussion,  however,  of  what 
would  have  been  the  situation  had  the  plain- 
tiff set  out  a  representation  by  the  de- 
fendant that  it  intended  to  purchase  for 
itself  all  the  stock  of  the  gas  company,  and 
that  it  would  pay  as  much  to  the  plaintiff 
as  it  was  compelled  to  pay  fo  any  other 
stockholder,  and  bad  then  charged  that  the 
defendant  had  no  intention,  when  its  declara- 
tion was  made,  to  purchase  all  the  stock 
for  itself,  and  had  purchased  parts  of  it,  as 
trustee,  at  a  higher  price,  would  be  profit- 
less. Such  discussion  is  out  of  place,  because 
the  representation  stated  In  the  counts  falls 
short  of  that  Just  indicated. 

The  statement  that  the  defendant  was 
desirous  of  purchasing  all  the  stock  does 
not  amount  to  a  statement  that  the  de- 
fendant Intended  to  buy  all  the  stock.  Nor 
does  the  statement  of  a  desire  to  buy  all  the 
stock,  when  coupled  with  a  promise  to  pay 
to  plaintiff  any  excess  over  |155  a  share 
which  It  should  pay  any  other  stockholder, 
signify  that  the  defendant  Intended  to  buy 
all  the  stock  of  the  gas  company.  Tne  state- 
ment only  indicated  that  the  desire  of  the 
defendants  to  purchase  was  such  as  might 
lead  It  to  purchase  ^at  a  price  greater  than 
that  paid  to  the  plaintiff.  If  the  defendant 
had  bought  for  itself  at  a  price  higher 
than  $155  a  share,  the  contingent  promise 
would  have  become  an  absolute  promise  by 
the  happening  of  the  contingency.  Never- 
theless the  defendant  was  not  bound  to  buy 
such  outstanding  stock  at  any  price  which 
might  be  asked  for  it,  nor,  indeed,  was  It 
bound  to  buy  at  all.  The  pleader's  view  of 
the  scope  of  the  representation  Is  shown  by 
his  allegation  of  its  falsity.  The  counts  do 
not  merely  assert  that  the  representation  was 
false,  but  state  in  what  way  It  was  false. 
The  pleader  docs  not  content  himself  with  an 
assertion  that  the  defendant  was  not  desirous 
of  purchasing  all  the  stock,  but  sets  out 
what  Its  desire  really  was.  He  says  It  was 
to  buy  either  by  contracts  similar  to  the  con- 
tract made  with  the  plaintiff,  and  to  buy  as 
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trustee  whenever  It  could  not  buy  for  itself 
at  $155  or  less  per  share.  It  seems  entirely 
clear  that  a  subsequent  contract  to  pay  an- 
other stockholder  the  same  amount  as  It 
had  agreed  to  pay  plaintiff  would  not  be  a 
violation  of  the  alleged  expressed  intention 
to  buy  all  the  stock.  If,  therefore,  the  inten- 
tlon  to  do  this  existed  at  the  time  the  rep- 
resentation was  made,  it  did  not  exhibit 
any  falsity  in  the  representation,  even  If 
the  representation  was  of  an  intention  to 
buy  all  the  stock. 

But,  as  already  observed,  the  expression 
was  not  so  comprehensive.  It  did  not  state 
an  intention  to  buy  stock  at  any  price,  how- 
ever great,  necessary  to  obtain  It  If  the 
price  asked  was  in  excess  of  what  the  de- 
fendant was  willing  to  pay,  there  was  no  rep- 
resentation that  it  would  buy  for  itself. 
It  follows,  therefore,  that  there  was  nothing 
in  the  representation  which  destroyed  the 
ability  of  the  defendant,  as  agent  or  trustee, 
to  buy  for  another  purchaser  who  was  will- 
ing to  pay  the  excessive  price.  If,  therefore, 
the  defendant  represented  that  It  was 
desirous  of  buying  all  the  gas  stock,  and  if 
its  real  intention  was  that  set  out  in  these 
counts,  nevertheless  the  pleader  exhibits  no 
legal  injury  to  the  plaintiff  resulting  from 
defendant's  conduct  as  charged  in  the  second 
and  third  counts. 

There  should  be  Judgment  for  the  de- 
fendant upon  each  demurrer. 


STATE  V.  HILL. 
(Supreme  Court  of  New  Jersey.    Feb.  15,  1906.) 

1.  ISDIOTMENT— DUPUCITT. 

A  defendant  can  be  charged  in  the  same 
count  of  an  Indictment  with  uttering  and  also 
with  exposure  to  the  view  of  another  an  in- 
decent picture,  in  violation  of  section  S8,  p. 
808,  of  the  AcU  of  1S98. 

[Bid.  Note. — For  cases  in  point,  see  vol.  27, 
CoiL  Dig.  Indictment  and  Information,  {  337.J 

2.  Obscenity  —  InoxoBRT  Pictures  —  Evi- 
dence. 

Evidence  of  either  uttering  or  of  exposing 
to  the  view  of  another  of  indecent  pictures  will 
support  a  general  verdict  of  guilty  upon  such 
a  count 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent.  Dig.  Obscenity,  f  5.] 

,  8.  Same. 

Where  it  appears  that  the  defendant  took 
a  person  into  a  room  in  which  there  was  a  book 
containing  indecent  pictures,  and  pointing  to 
the  book  said,  "There  they  are,"  whereupon 
the  person  opened  the  book  and  inspected  the 
pictures,  held,  that  the  evidence  was  sufficient 
to  support  the  charge  of  exposing  the  pictures 
to  the  view  of  another;  held,  that  the  evidence 
did  not  support  the  charge  of  uttering  the 
pictures. 
(Syllabus  by  the  Court) 

Error  to  Court  of  Quarter  Sessions,  Essex 
County. 

George  Hill  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Argued  June  term,  1905,  before  the  CHIEF 


JUSTICE,     and     FORT,     PITNEY,     and 
REED,  JJ. 

Thomas  8.  Henry,  for  plaintiff  In  error- 
Henry  Young,  for  the  State. 

REED,  J.  This  writ  of  error  brings  op  s 
judgment  entered  upon  a  conviction  of  tbe 
plaintiff  in  error  for  a  violation  of  section 
58  of  the  Crimes  Act  of  1898  (P.  L.  188S,  p. 
808).  This  section  provides  that  any  person 
who,  without  just  cause,  shall  utter  or  expose 
to  the  view  of  another,  or  have  In  his  posses- 
sion with  intent  so  to  utter  or  expose  to  view 
or  to  sell  the  same,  any  obscene  or  indecent 
book,  pamphlet,  picture,  etc.,  shall  be  guilty 
of  a  misdemeanor.  The  Indictment  charged 
that  Oeorge  Hill  did  without  Just  cause  utter 
and  expose  to  the  view  of  two  persons  two  ob- 
scene pictures. 

The  counsel  for  the  plaintiff  In  error  as- 
serts that  the  indictment  is  defective  in  char- 
ging two  distinct  offenses,  namely,  tbe  of- 
fense of  uttering  and  also  the  offense  of  ex- 
posing to  view  two  indecent  pictnres.  If 
this  insistence  possessed  any  substance,  it  is 
urged  at  a  stage  of  the  case  too  late  to  be 
cognizable  by  this  court  Larlson  ▼.  State. 
49  N.  J.  Law,  268,  9  Atl.  700,  60  Am.  Rep.  806. 
But  this  objection  is  entirely  without  8ui>- 
stance.  The  offense  of  uttering  and  that  of 
exposing  to  view  could  each  have  been  char- 
ged in  a  distinct  count  But  it  is  not  essen- 
tial to  the  validity  of  the  Indictment  that 
they  should  have  been  so  charged.  The  role 
is  entirely  settled  that  if  a  statute  makes 
It  a  crime  to  do  this  or  that,  mentioning  sev- 
eral things  disjunctively,  tbe  Indictment  may, 
as  a  general  rule,  embrace  the  whole  in  a 
single  count;  but  it  must  use  the  conjunctive 
"and"  where  "or"  occurs  in  the  statute,  else 
it  will  be  defective  as  being  uncertain.  Blsh. 
Cr.  Pro.  i  581;  People  v.  Davis,  66  N.  Y.  95- 
101;  Comm.  v.  Grey,  2  Gray,  501,  61  Am.  Dec. 
476;  State  v.  Price,  11  N.  J.  Law,  203-2IS. 
There  are  doubtless  Instances  where  the  of- 
fenses disjunctively  set  out  in  a  statute  are 
so  dissimilar  In  substance  that  a  separate 
count  for  each  may  be  necessary.  But  tbe 
offenses  created  by  the  statute  now  under 
consideration  are  not  of  this  kind.  Tbe  acts 
mentioned  in  section  53,  supra,  all  belong  to 
the  same -transaction,  each  one  of  which  may 
be  considered  as  representing  a  phase  of  tbe 
same  offense.  They  could  therefore,  with  en- 
tire propriety,  be  included  in  one  oonnt 
State  V.  Bartholomew,  69  N.  J.  Law,  102.  54 
Atl.  281. 

Our  attention  is  next  directed  to  tbe  fact 
that  there  was  a  general  verdict  of  gulMy. 
It  is  insisted  that  there  was  no  evidence  suf- 
ficient to  support  a  verdict  for  either  uttering 
or  exposing  to  view;  and  It  is  further  pressed 
that,  if  only  an  exposure  to  view  Is  provoi 
and  not  an  uttering  also,  tbe  offense  charged 
Is  unproven,  and  Judgment  should  be  revers- 
ed. Tbe  testimony  supporting  tbe  charges 
was  this,  namely:    The  defendant.  Hill,  was 
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In  a  room  where  there  was  a  book  lying  npon 
a  bureau.  In  the  book  were  the  Indecent 
pirtures.  Hill  pointed  to  tiiis  book  and  aaid 
to  Deering,  whom  Hill  had  prevlonsly  prom)» 
ed  to  show  some  plctores :  "There  they  are. 
There  are  the  pictures  on  the  bureau.  When 
you  get  through  with  them  turn  the  gas 
down  low."  Deerlng  went  over  to  the  bureau, 
or  table,  picked  up  the  book  and  looked  at  the 
pictures.  In  the  meantime  Hill  had  gone  in- 
to another  room,  but  returned  Just  aa  Deer- 
lng, after  examining  the  pictures,  started  to 
leave  the  room.  Deering  then  asked  Hill 
what  be  would  charge  for  one  of  the  pictures. 
Hill  said  that  he  would  not  sell  it  If  the 
jury  believe  this  testimony,  it  could  draw 
the  conclusion  that  Hill  exposed  to  the  view 
of  Deerlng  the  pictures,  within  the  meaning 
of  the  statute.  It  is  true  that  Hill  did  not 
himself  open  the  book  in  which  the  pictures 
were  concealed.  But  be  directed  Deerlng  to 
where  the  pictures  were,  and  Invited  him 
by  his  words  and  conduct  to  inspect  them. 
Hill  was  the  exhibitor  on  this  occasion.  If 
be  had  taken  Deering  into  a  gallery  of  lewd 
pictures  each  covered  by  a  veil,  and  had  told 
Deering  ttutt  there  were  the  pictures  for  his 
inspection,  it  would  matter  nothing  that 
Deering  himself  pulled  aside  the  veils  in 
making  tiis  examination.  Hill  would  still  be 
the  showman.  He  would  be  the  one  who,  in 
the  language  of  the  statute,  exposed  the  pic- 
tures to  view.  So,  in  the  present  case,  he 
exposed  the  pictures  in  the  book  as  obviously 
as  if  he  himself  had  opened  the  book  and  thus 
exhibited  the  pictures  to  the  visitor.  While 
there  was  thus  evidence  of  an  exposure  to 
view,  we  are  of  the  opinion  that  there  was 
not  evidence  of  an  uttering  of  the  pictures 
within  the  meaning  of  the  statutory  language. 
The  word  "utter"  means  to  put  out,  to  pass 
off.  There  was  no  attempt  by  Hill  to  do  this 
with  these  pictures;  to  the  contrary,  he  re- 
fused to  part  with  one  of  them.  It  is  true 
that  there  may  be  an  uttering  of  forged  paper 
or  counterfeit  money  witliout  an  actual  tradi- 
tion of  the  pai>er  or  the  money.  Such  an  ut- 
tering rests  upon  a  fact  which  cannot  exist 
In  connection  with  the  subject-matter  of  the 
present  statute.  The  fact  upon  which  an 
uttering  witliout  delivery  may  exist  respect- 
ing spurious  money  or  paper  is  tbat  the  mon- 
ey or  paper  may  be  asserted  to  be  genuine 
when  In  fact  false.  When  the  assertion  is 
made  for  the  purpose  of  deception  and  to 
gain  something  by  leading  another  to  belleye 
in  the  genuineness  of  the  paper  or  money, 
It  amounts  to  an  uttering.  In  the  language 
of  Mr.  Bishop:  "An  attempt  to  cheat  by 
such  an  instrument  [forged  Instrument]  is 
an  Indictable  attempt  This  attempt  is  called 
in  law  an  uttering."  2  Btsh.  Cr.  Law,  (  605. 
It  is  at  once  perceived  tbat  there  was  nothing 
in  the  exhibition  of  the  pictures  by  Hill 
which  was  of  the  nature  of  a  cheat  There 
was  no  assertion  that  the  pictures  were  not 
what  tb^  appeared  to  be.    Indeed,  the  stat- 


ute was  not  dealing  with  cheats.  Those  ut- 
terings  which  consist  not  in  passing  away, 
but  in  an  attempt  to  use  paper  or  money  as  a 
means  of  deceit  tiave  no  analogy  with  the 
utterings  of  Indecent  pictures.  There  being 
no  delivery  of  the  pictures  or  offer  to  trans- 
fer them,  the  charge  of  uttering  them  was  not 
proved.  But  it  cannot  be  conceded  that  be- 
cause there  was  evidence  to  support  a  con- 
viction for  exposure  to  view  only,  it  follows 
that  there  must  be  a  reversal  of  the  Judg- 
ment entered  on  the  general  verdict  of  guilty. 
The  general  rule  is  that  when  an  offense 
may  be  committed  by  doing  one  of  several 
things,  the  indictment  may  in  a  single  count 
group  them  together  and  charge  the  defend- 
ant with  having  committed  them  all,  and  a 
conviction  may  be  had  on  proof  of  any  one  of 
these  things  without  proof  of  the  commission 
of  the  others.  4  Elliot  on  Ev.  {2714;  Ros- 
coe's  Cr.  Ev.  763;  8  Russ.  on  Cr.  105 ;  Rese  ▼. 
Mlddleburst  1  Burrow,  399 ;  Rese  v.  Hunt  et 
al.,  8  Camp.  583,  684;  People  v.  Rynders,  12 
Woad.  480;  Harris  v.  People,  64  N.  T.  148; 
Bork  V.  People,  91  N.  T.  6-18;  Oomm.  t. 
Orey,  2  Gray,  601-608,  61  Am.  Dec.  476; 
Comm.  T.  Morgan,  107  Mass.  199.  The  ver- 
dict was  good,  although  supported  only  by 
evidence  of  the  exposure  of  the  pictures  to 
the  view  of  Deerlng. 

It  is  objected  in  the  brief  of  the  counsel  for 
the  plaintiff  in  error  that  the  trial  Judge 
misstated  the  evidence  In  bis  charge  to  the 
Jury.  The  error  consisted  in  the  statement 
to  the  Jury  that  the  state's  witnesses  had 
sworn  that  the  defendant  Hill,  opened  the 
book  and  showed  the  pictures  to  Deering. 
This  error  is  not  specified  among  the  causes 
for  reversal;  the  whole  record  being  certified. 
But  It  was  not  an  injurious  error.  The  ques- 
tion was  whether  Hill  showed  the  pictures. 
In  deciding  this,  it  was  immaterial  whether 
Hill  opened  the  book  or  Invited  Deering  to  do 
so.  Deering's  testimony  was  equally  credible 
whether  he  swore  to  the  one  or  the  other  of 
these  facts. 

There  is  no  other  specification  requiring  re- 
mark. 

The  Judgment  should  be  affirmed. 


McGUINNESS   v.   McOUINNESS. 

(Goart  of  Chancery  of  New  Jersey.    Feb.  13, 
1906.) 

DlVOBOS — DXCREB— AUllONT — ^MOTIOIT    TO    VA- 
CATE. 

A  wife  filed  a  bill  against  her  husband, 
praying  a  divorce  from  bed  and  board  for  his 
extreme  cruelty,  and  also  praying  the  custody 
of  children  of  the  marriage  and  alimony,  etc. 
The  subpoena  issued  thereon  was  returned  with- 
out service,  and  an  order  of  publication  was 
made,  notice  of  whidi  was  served  on  defendant 
in  an  adjoining  state.  Defendant  not  having 
appeared  or  made  defense,  the  cause  was  re- 
ferred to  a  special  master,  who  reported  that 
the  complainant  had  established  by  proofs,  the 
allegations  of  her  bill.  Thereupon  a  decree 
was  made  for  the  divorce  sought  awarding 
the    custody    of    the    children    and    fixing    the 
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amount  of  alimony.  Property  of  defendant  In 
this  state  was  afterward  seqnestered  to  en- 
force the  decree.  Defendant  thereafter  filed 
a  petition  in  the  cause,  praying  that  the  whole 
decree  should  be  Tacated  and  set  aside  and 
that  the  complainant's  bill  should  be  dismissed, 
on  the  gToand  tliat  he  had  not  been  served  with 
process  within  this  state. 

Beld,  that  he  ia  not  entitled   to  any  relief 
upon  his  petition. 

[Ed.  Xote. — ^For  cases  in  point,  see  toL  17, 
Cent.  Dig.  Divorce,  i  535.] 

(Syllabus  by  the  Court) 

Bill  by  Mary  Ellen  McOoInness  against 
Thomas  McGnlnness  for  divorce.  On  rule 
to  show  cause  -why  service  of  subpoena  and 
orders  for  alimony  and  counsel  fees  should 
not  be  set  aside.    Discharged. 

Clarence  Kelsey,  for  complainant  How- 
ard Carrow,  for  defendant 

MAOIE,  Ch.  On  Jnly  7,  1880,  Mary  Ellen 
McQulnness  filed  her  bill  in  this  court 
against  her  husband,  Thomas  McGulnness, 
praying  for  a  divorce  a  mensa  et  thoro  on 
the  ground  of  extreme  cruelty,  for  the  cus- 
tody of  three  of  the  four  children  of  the 
marriage,  and  for  the  support  of  herself  and 
the  children  whose  custody  she  sought  A 
subiKcna  was  issued  uiwn  the  bill,  returnable 
August  1,  1899,  and  was  returned  served  by 
the  sheriff  of  Hudson  county.  On  the  7th 
of  August,  1899,  an  order,  returnable  on 
August  14,  1899,  was  made,  to  show  cause 
why  an  order  should  not  be  made  for  alimony 
pendente  lite  and  counsel  fees.  On  the  hear- 
ing of  that  order  a  solicitor  of  this  court 
appeared-  specially  for  the  defendant,  for 
the  purpose  of  objecting  to  the  sufficiency  of 
the  service  of  the  notice  of  that  application. 
Upon  the  proofs  It  was  found  that  the  serv- 
ice was  good  and  sufficient  for  the  purpose 
of  the  application  for  alimony  and  counsel 
fees,  and  an  order  was  made  directing  pay- 
ment That  order  was  made  on  September 
11,  1899.  On  January  16,  1900,  an  order 
was  made,  upon  the  motion  of  a  solicitor 
and  counselor  of  this  court,  appearing  for 
the  defendant  specially  for  that  purpose, 
and  upon  the  consent  of  the  solicitor  and 
counsel  for  the  complainant,  that  the  sub- 
poena and  return  of  the  sheriff,  and  the 
order  for  temporary  alimony  and  counsel 
fees,  and  all  proceedings  based  thereon, 
should  be  set  aside.  Thereupon  a  new 
subpoena  was  issued,  tested  January  15,  1900, 
which  was  returned  by  the  sheriff  of  Hudson 
county,  with  an  affidavit  of  nonresldence, 
and  on  February  7,  1900,  the  usual  order  of 
publication  was  made.  Notice  of  this  order 
was  shown  to  have  been  personally  given 
to  the  defendant  on  February  7,  1900,  in  the 
manner  required  by  the  statute  and  the  rules 
of  court  Tt^  defendant  having  Interposed 
no  defense,  the  matter  was  referred  to  a 
special  master.  He  reported  on  January  20, 
1901,  that  the  complainant  had  established 
her  right  to  the  relief  she  sought.  On  an- 
other and  supplemental  order  the  same  ma» 


ter  made  an  additional  report,  on  March  19, 
1901,  upon  the  faculties  of  the  defendant 
Thereupon,  on  May  18,  1901,  a  final  decree 
was  made,  decreeing  a  divorce  from  bed  and 
board,  giving  the  custody  of  the  children  to 
the  complainant,  and  fixing  the  sum  which 
should  be  paid  for  the  future  support  of 
complainant  and  the  three  children.  A.  certi- 
fied copy  of  the  final  decree,  and  of  the  taxed 
bill  of  costs,  was  served  on  the  defendant 
personally,  on  July  9,  1901,  and  a  demand 
was  made  upon  him  for  the  payment  of  the 
costs  and  the  amounts  ordered  to  be  paid 
by  the  decree,  and  he  refused  to  comply 
therewith.  Thereupon,  on  September  27, 
1901,  an  order  of  sequestration  was  made, 
and  John  S.  McMaster,  one  of  the  masters 
of  this  court,  was  appointed  sequestrator. 
It  appears  from  the  records  and  files  of  this 
court  that  he  has  taken  charge  of  some  of 
the  defendant's  real  estate,  and  has  received 
the  rents  thereof  under  the  authority  of  hia 
appointment 

On  February  24,  1902,  the  defendant  filed 
a  petition  in  the  cause.  It  was  signed  by 
him  and  a  firm  of  solicitors  of  this  court 
The  petition  set  forth  the  proceedings,  the 
final  decree,  and  order  of  sequestration,  and 
averred  that  the  defendant  was  not  when 
the  bill  was  filed,  a  resident  of  the  state  of 
New  Jersey,  and  had  not  been  served  with 
process  within  this  state,  and  for  that  rea- 
son, charged  that  not  only  the  order  for 
sequestration,  but  also  the  final' decree  sbonld 
be  vacated  and  set  aside.  Its  prayers  w«e 
that  the  enrollment  in  the  cause  be  opened, 
that  the  final  decree  and  all  orders  In  the 
cause  be  opened  and  set  aside;  that  the 
subpoena  and  service,  and  the  writ  of  seques- 
tration be  set  aside;  that  the  complainant's 
bill  be  dismissed,  and  that  the  petitioner 
should  have  further  relief.  The  petition  was 
accompanied  by  affidavits.  Upon  this  peti- 
tion, an  order  to  show  cause  why  its  prayers 
should  not  be  granted,  was  advised  by  a 
vice  chancellor  upon  the  motion  of  defend- 
ant's solicitor  and  counseL  The  order  was 
returnable  on  March  3,  1902,  and  service  of 
the  order  was  directed  to  be  made.  For 
some  unexplained  reason,  this  order  was  not 
brought  to  hearing,  and  no  service,  as  re- 
quired, appears.  The  matter  remained  in 
this  condition  until  April  8,  1905,  when  the 
present  solicitor  of  defendant  applied  for, 
and  obtained,  an  order  substituting  him  for 
the  firm  of  solicitors  previously  appearing 
for  defendant  and  thereupon,  on  his  mo- 
tion, another  order  to  show  cause  why  the 
prayers  of  the  petition  of  February  24,  1902, 
should  not  be  granted,  was  advised  by  an- 
other vice  chancellor.  That  order  was  re- 
turnable on  May  1,  1906.  The  hearing  was 
adjourned  to  May  9,  1905,  and  it  was  then 
agreed  by  counsel  that  It  should  be  beard 
by  briefs,  which  were  furnished  about  July 
1,  1905.  On  the  part  of  the  defendant  no 
affidavits,  other  than  those  appended  to  tlie 
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petition,  bare  be«n  presented.  On  tbe  i>art 
of  the  complainant  no  affidavits  have  been 
{MKsented.  From  these  recitals,  It  Is  obrlons 
that  the  prayers  of  defoidant's  petition  are 
-altogether  too  broad.  In  respect  to  some 
-of  them,  there  la  not  disclosed  any  ground 
on  which  they  can  be  granted.  By  the  flies 
and  records  In  the  cause,  as  well  as  by  tbe 
admissions  of  defendant's  petition.  It  ap- 
pears that  the  defendant  was  notified  of  the 
pendency  of  his  wife's  snlt  for  divorce  on 
the  ground  of  extreme  cruelty,  in  tbe  manner 
wblcb,  under  our  statute  and  rules,  gave 
Jurisdiction  to  this  court  to  decree  a  divorce 
■from  bed  and  board  for  that  cause.  He  was 
afforded  an  opportunity  to  contest  her  claim 
if  he  desired  to  do  so.  He  failed  to  present 
any  defense.  Thereupon  adjudication  was 
made  that  the  cause  alleged  was  proved,  and 
tbe  divorce  asked  was  decreed. 

There  can  be  no  queatl<m  of  the  power  of 
-this  court  to  make  such  a  decree.  Felt  v. 
Felt,  69  N.  J.  Eq.  606,  45  Atl.  106,  48  Atl. 
1071,  47  L.  R.  A.  646,  83  Am.  St  Repw  612. 
The  Jurisdiction  has  been  exercised  in  In- 
numerable cases,  from  the  time  of  tbe  earliest 
divorce  laws,  and  no  serious  question  has 
ever  been  raised  thereon.  The  power  to  make 
such  decrees,  upon  such  notice  to  a  defendant, 
lias  been  declared  by  our  Court  of  BJrrors  to  be 
conferred  upon  this  court,  and  it  has  been 
recognized  as  the  public  policy  of  the  state 
on  the  subject  of  divorce.  A  resume  of  the 
legislation  on  the  subject  is  contained  In 
the  opinion  of  Vice  Chancellor  Pitney  in 
Wallace  v.  Wallace,  62  N.  J.  Eq.  609,  50  Atl. 
788.  When  that  case  came  before  the  Court 
of  Errors,  It  was  there  declared  that,  upon 
our  statute,  and  service  of  notice  of  the  snlt 
out  of  the  state  of  New  Jersey,  a  decree  of 
-divorce  could  be  made  having  extraterrito- 
rial force.  65  N.  J.  Eq.  861,  54  Atl.  43a  Nor 
do  I  think  there  is  any  possible  doubt  as  to 
'the  Jurisdiction  exercised  In  this  case  in  mak- 
ing a  decree  respecting  the  children  of  the 
marriage.  When  courts  are  empowered  to 
-separate  husband  and  wife  and  to  break  up 
the  family,  in  my  Judgment,  it  necessarily 
follows  that  power  Is  given  to  make  provision 
-for  the  custody  of  tbe  6ffBprlng  of  the  mar- 
riage thus  Interfered  with.  By  section  19 
of  the  divorce  act  of  1874  (2  Gen.  St.  p.  1260) 
-the  Legislature  empowered  this  court,  when 
It  decreed  a  divorce  to  take  order  adjudlcat- 
-Ing  upon  the  care  and  maintenance  of  the 
-children,  and  still  broader  powers  are  now 
conferred  by  section  19  of  the  present  divorce 
act  (P.  L.  1902,  p.  607).  Jurisdiction  to  de- 
cree a  divorce  a  mensa  et  thoro  was  invoked 
by  complainant's  bill,  and  in  my  Judgment, 
a  decree  respecting  the  custody  of  children 
of  tbe  marriage,  may  be  supported  upon  the 
jorisdiction  to  decree  the  divorce  and  as  an 
incident  thereto. 

Since  the  decision  of  Pennoyer  v.  Neff,  95 
n.  S.  714.  24  L.  Ed.  665,  it  has  been  frequent- 
ly held  that  a  decree  awarding  alimony  can- 
not be  ^ectnally  made  against  a  defendant 


not  served  with  process  within  the  Jurisdic- 
tion of  the  court  making  the  decree.  It  has 
been  declared  In  this  court  that  wliile  a  de- 
cree for  alimony,  which  was  purely  a  decree 
in  personam,  would  be  subject  to  the  doc- 
trine of  Pennoyer  ▼,  NeS,  yet  it  might  be 
otherwise  as  'to  such  a  decree,  if  based  on  the 
control  of  the  matrimonial  status,  by  a  court 
having  Jurisdiction  over  tliat  status.  Her- 
vey  V.  Hervey,  56  N.  J.  Bq.  166,  88  Atl.  767. 
That  was  a  case  in  which  a  wife  sought  a  de- 
cree against  a  husband  for  support  and  main- 
tenance, under  the  twentieth  section  of  the 
divorce  act,  and  an  interlocutory  order  bad 
been  made  for  temporary  alimony.  The  de- 
fendant, not  having  been  served  with  process, 
entered  a  special  appearance  to  move,  and 
did  move,  to  set  aside  that  order.  That 
motion  was  denied.  Upon  an  appeal  from 
such  denial,  the  order  therefor  was  reversed, 
npon  the  ground  that,  as  the  defendant  had 
not  been  brought  in  by  process  served,  nor 
proceeded  against  by  publication  and  notice 
as  a  nonresident,  no  Jurisdiction  had  been 
conferred  by  the  twentieth  section,  to  make 
an  order  for  alimony  pendente  lite  on  the 
ground  that  the  defendant  owned  property 
In  New  Jersey.  66  N.  J.  Eq.  424,  89  Atl.  762. 
In  a  subsequent  case,  a  decree  for  divorce  and 
alimony  had  been  made  upon  service  of  a  no- 
tice of  an  order  or  publication,  upon  the  de- 
fendant, in  the  state  of  bis  residence,  and 
the  defendant,  having  come  into  this  state, 
had  been  seised  and  held  to  ball  on  a  ne  ex- 
eat The  defendant  having  moved  to  dis- 
charge the  writ  and  vacate  the  order  for  bail, 
the  motion  prevailed  on  the  ground  that  the 
decree  in  such  a  case  was  purely  in  person- 
am, and  fell  within  the  doctrine  of  Pennoyer 
V.  NefF.  Elmendorf  v.  Elmendorf,  58  N.  J. 
Eq.  118,  44  Atl.  164. 

It  will  be  observed  that  the  case  last  refer- 
red to  is  one  in  which  tbe  relief  primarily 
sought  was  the  complete  abolition  of  tbe 
marriage  relation  between  the  parties.  Ali- 
mony was  sought  as  an  Incident  of  that  kind 
of  relief.  Among  the  numerous  cases  in 
which  the  subject  I  am  now  considering  has 
been  discussed,  and  in  which  the  doctrine 
of  Pennoyer  v.  Neff  has  been  applied  to  Judg- 
ments or  decrees  for  alimony,  I  have  failed 
to  find  any  in  which  the  primary  relief  did 
not  Involve  the  complete  severance  of  the 
marriage  relation.  The  case  before  me  is 
of  a  different  character,  and  tbe  relief  sought 
by  this  bill  of  a  less  stringent  nature.  It 
Seeks  a  divorce  from  bed  and  board  for  ex- 
treme cruelty.  Under  the  divorce  act  then 
in  force,  this  court  was  empowered,  for 
such  a  marital  offense,  to  decree  a  divorce 
from  bed  and  board  either  forever  there- 
after, or  for  a  limited  period,  as  should 
seem  Just  and  reasonable.  Upon  such  de- 
crees. Jurisdiction  is  conferred  on  the  Chan- 
cellor to  make  orders  for  the  maintenance 
of  tbe  wife  and  children,  and  to  enforce  such 
orders  upon  the  husband's  property  which 
can  be  reached  by   sequestration.    Decrees 
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of  divorce  from  bed  and  board  do  not  IhtoIto 
any  severance  of  the  marital  relation.  The 
parties  remain  husband  and  wife.  The, wife 
retains  her  right  of  dower  In  the  landa  of 
the  husband.  The  hnsband  will  not  thereby 
be  deprived  of  curtesy  In  his  'wife's  lands. 
Alimony  upon  such  a  separation  Is  merely 
the  enforcement  of  the  duty  which  the  hus- 
band owes,  to  support  her  who  is  still,  bis 
wife,  and  bis  family.  Mr.  Nelson  declarea 
that  an  allowance  on  a  decree  of  separation 
is  equivalent  to  the  award  of  alimony  by  the 
ecclesiastical  courts  of  England  upon  a  de- 
cree of  divorce  a  mensa  et  thoro.  2  Nelson 
on  Divorce,  i  902.  The  distinction  between 
alimony  In  the  two  cases  seems  recognized 
in  the  opinion  of  Mr.  Justice  Pitney  In  Lynde 
▼.  Lynde,  64  N.  J.  Bq.  736,  7S0,  62  Atl.  6M, 
68  L.  B.  A.  471.  97  Am.  St  Rep.  692.  In 
the  case  of  Bunnell  v.  Buimell  (C.  C.)  25  Fed. 
214,  which  is  recognized  as  a  leading  case  on 
the  subject  of  the  application  of  the  doctrine 
of  Pennoyer  v.  NefF  to  decrees  for  alimony, 
Mr.  Justice  Brown  suggested  that  If  the  state 
permitted  the  wife  to  proceed  In  her  dalm 
for  alimony  as  upon  an  Inchoate  lien,  the 
proceeding  might  be  considered  as  one  in 
rem,  and  a  decree  upon  a  service  by  publica- 
tion might  be  sustained.  If  it  were  neces- 
sary to  the  decision  of  the  present  motion, 

I  should  hold  that,  considering  the  peculiar 
character  of  this  proceeding  which  leaves  the 
marital  relation  unbroken  and  recognizes  the 
right  to  enforce  the  husband's  duty  of  sup- 
port of  bis  wife  and  family,  and  the  provi- 
sions of  our  statute  for  enforcing  a  decree 
which  fixes  the  amount  of  such  support,  upon 
the  husbalid'a  property  In  this  state,  this 
decree  for  alimony,  although  perhaps  not  en- 
forceable In  another  state.  Is  enforceable  here. 

There  Is  another  ground,  however,  upon 
which  the  relief  sought  by  defendant's  peti- 
tion must  be  denied.  It  is  well-settled  doc- 
trine that  If  a  defendant  who  claims  that 
the  court  in  which  the  suit  is  pending  has 
not  acquired  Jurisdiction  over  him,  attacks 
the  jurisdiction,  even  under  a  special  appear- 
ance, he  win  be  held  to  have  submitted  him- 
self to  the  Jurisdiction,  if  under  such  appear- 
ance be  seeks  some  relief  upon  the  merits. 
The  doctrine  is  recognized  -by  the  text-books 
and  Illustrated  by  many  cases,  the  leading 
case  being  that  of  Livingston's  Bx'r  v.  Story, 

II  Pet.  (U.  S.)  351,  9  L.  Ed.  746.  It  was 
adopted  and  applied  by  our  Court  of  Errors 
to  a  case  where  the  defendant  answered  in 
full  on  the  merits,  although  he  had  attempt- 
ed to  reserve  an  objection  to  the  Jurisdiction, 
which  he  presented  by  a  plea  to  the  juris- 
diction, which  had  been  overruled.  Polbemus 
V.  Holland  Trust  Co.,  61  N.  J.  Eq.  654,  47  Atl. 
417.    The  reason  of  this  doctrine  Is  equal- 


ly applicable  to  proceedings  to  challenge  the 
validity  of  a  judgment  en  the  ground  ttaat 
jurisdiction  of  the  defendant  had  not  been 
acquired.  If,  under  such  proceedinga,  he 
ask  other  relief  against  the  jud^ent  on  tlie 
merits,  he  will  be  held  to  have  submitted 
himself  to  the  jurisdiction.  In  Crane  v. 
Penny  (D.  C.)  2  Fed.  187,  Judge  Cboate.  in 
dealing  with  an  application  of  a  defendant 
to  vacate  a  judgment  taken  by  default,  which 
included  other  relief  and  a  stay  pending  the 
application,  held  tliat  the  defendant  bad 
thereby  submitted  himself  to  the  jurisdiction, 
BO  that  all  defects  tb»eln  w«e  cored.  In 
Burdette  v.  Corgan,  26  Kan.  102.  Judge 
Brewer  held  that  when  a  party  against  wbom 
a  judgment  has  been  entered,  files  a  motion 
to  vacate  it  as  void,  and  the  motion  Is  baaed 
on  nonjurisdlctlonal  as  well  as  jurisdictional 
grounds,  he  thereby  enters  a  general  appear- 
ance. The  doctrine  is  Illustrated  by  many 
other  cases.  Grantier  v.  Roeecrance,  27  Wla. 
488 ;  Anderson  v.  Cobum,  27  Wis.  558 ;  Alder- 
son  V.  White  (per  Dixon,  C.  J.)  32  Wis.  308; 
Blackburn  v.  Sweet,  38  Wis.  678 ;  Dlkeman  T. 
Struck,  76  Wis.  332,  45  N.  W.  118;  Henry  t. 
Henry  (8.  D.)  87  N.  W.  622;  Curtis  v.  Jadt- 
son,  23  Minn.  268;  Yorke  ▼.  Torke  (N.  D.) 
65  N.  W.  1095;  Pry  v.  Han.  &  St  Jos.,  73  Mo. 
123. 

Defendant's  application,  which  is  to  vacate, 
not  merely  the  decree  for  alimony  and  its 
Incidents,  but  the  whole  decree,  although  It 
appears  that  under  the  order  of  pnblicatioa 
and  service  of  notice  thereof  the  court  ac- 
quired jurisdiction  to  decree  divorce  and 
custody  of  children,  must  be  denied.  I  come 
to  this  conclusion  more  readily  because  the  case- 
shows  that  while  the  matrimonial  domicile 
was  In  this  state,  defendant  was  guilty  of 
such  extreme  cruelty  as  Justified  his  wife 
seeking  the  relief  afforded  by  our  statate; 
that  although  defendant  left  the  state  in 
time  to  avoid  service  of  process,  yet  be  went 
only  to  an  adjoining  state,  and  was  served 
there  with  notice  of  the  pendency  of  her 
suit;  that  although  he  thus  knew  of  com- 
plainant's claim,  he  made  no  defense,  and 
after  decree  and  sequestration,  waited  nearly 
a  year  before  he  filed  this  petition  and  pro- 
cured a  rule  to  show  cause,  which  for  three 
years  he  failed  to  bring  to  hearing,  altiMragh 
his  property  in  this  state,  ample  to  alFord 
a  support  for  the  wife  he  had  llltreated  and 
the  children  she  has  to  support  was  under 
sequestration,  and  has  only  after  this  lapse 
of  time  and  the  changed  circumstances  come 
forward  to  interpose  this  technical  defense. 

As  I  think  defendant  Is  not  oitltled  to  any 
relief,  lila  rule  to  show  cause  will  be  dlsdiar> 
ged,  and  bis  petition  will  be  dismissed. 
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SIBOMAN  ▼.  KISSEL  et  •! 

(Conrt  of  Chancery  of  New  Jersey.    Feb.  10, 
1906.) 

OOBPOBATIONS— TTnattthobized     Patmbnt     ow 

DiVIDENDa— LlABOuITT   07   DiBECTOB. 

The  corporation  act   (P.  L.  1896,  p.  286} 

SroTldes  that  bo  corporanon  shall  make  din- 
ends  except  from  the  snrplos  or  net  profits, 
and  that  directon,  nnder  wnoae  administration 
a  Tiolation  of  the  statute  may  occur,  shall  be 
liable  to  the  corporation  and  to  its  creditors. 
H«ld  Uiat,  where  a  director  of  a  corporation 
▼oted  for  the  payment  of  a  dividend,  knowing 
that  It  was  to  be  paid  from  capital,  the  mere 
fact  that  a  committee  appointed  by  a  new 
board  of  directors,  and  the  board  itself,  and 
a  majority  of  the  stockholders,  deemed  an  ac- 
tion against  the  director  in  question  "inexpedi- 
ent," was  no  bar  to  the  maintenance  of  an  ac- 
tion against  him  by  a  stockholder. 

Snlt  by  Richard  Siegman  against  Rudolph 
H.  Kissel  and  others.  Beard  on  bill  and  plea 
and  motion  to  OTermle  plea.    Motion  granted. 

B.  V.  Llndabury,  for  complainant  Jamea 
B.  Howell,  for  defendants. 

STEVENS,  V.  C.  The  question  raised  by 
the  plea  has  been  very  recently  twice  con- 
sidered :  First,  by  Vice  Chancellor  Garrison, 
In  Oroel  v.  United  Electric  Company  (N.  J. 
Ch.)  61  Atl.  1061 ;  and,  tben,  by  Judge  Lan- 
sing, In  Siegman  t.  Electric  Vehicle  Company 
(C.  C.)  140  Fed.  117.  In  both  cases  the  plea 
-was  overruled.  The  case  In  the  United 
States  Circuit  Court  is  identical  with  the  one 
In  hand.  Were  it  not  that  an  appeal  Is  to  be 
taken,  I  should  not  think  it  necessary  to 
write  an  opinion.  As  it  Is,  I  shall  state,  as 
briefly  as  possible,  the  ground  upon  which 

1  think  the  suit  is  sustainable. 

The  complainant  bases  his  case  upon  sec- 
tion 80  of  the  corporation  act  (P.  L.  1896, 
p.  286),  which  provides  that  no  corporation 
shall  make  dividends  except  from  the  surplus 
or  net  profits  arising  from  Its  business,  and 
that  In  case  of  a  violation  of  the  provision 
the  directors  under  whose  administration 
the  same  may  happen  "shall  be  Jointly  and 
severally  liable  at  any  time  within  six  years 
after  paying  such  dividend  to  the  corpora- 
tion and  to  its  creditors  In  the  event  of  its 
-dissolution  or  insolvency."  In  Appleton  v. 
American  Malting  Co.,  65  N.  3.  Eq.  375,  54 
Atl.  454,  the  Court  of  Appeals  construed  this 
provision  and  held  that  it  gave  a  remedy,  not 
only  In  cases  of  Insolvency  or  dissolution, 
but  also  in  cases  where  the  company  was 
going  and  solvent  The  bill  alleges  that  on 
April  1,  1889,  the  board  of  directors  of  the 
Electric  Vehicle  Company  declared  a  divi- 
dend of  8  per  cent  on  the  preferred  stock  and 

2  per  cent  on  the  common  stock,  and  that 
these  '  dividends  aggregated  $184,800,  and 
that  on  June  80,  1899,  they  declared  a  fur- 
ther dividend  of  $140,000.  It  then  alleges 
that  the  defendant  Rudolph  H.  Kissel,  a  di- 
rector of  the  company,  at  meetings  of  its  di- 
rectors, voted  to  declare  said  dividends,  and 
that  the  same,  to  the  knowledge  of  Kissel, 


were  declared  and  paid,  not  out  of  the  sur- 
plus or  net  profits,  but  out  of  capital.  Un- 
der the.declsl(m  above  cited  Kissel  thus  be- 
came liable  to  make  them  good.  Now  the 
plea  does  not  deny  these  allegations.  What 
It  sets  up,  and  all  that  It  sets  up,  Is  this: 
That  after  the  declaration  and  payment  of 
these  dividends  an  entirely  new  board  of  di- 
rectors, was  chosen;  that  such  board,  after 
being  requested  to  sue,  appointed  a  commit- 
tee to  examine  and  reimrt  upon  the  matter; 
that  the  committee  reported  against  bringing 
suit  and  ihat  the  board,  after  examination, 
approved  the  report  and  adopted  a  resolution 
that  the  company  should  not  sue  unless  a  ma- 
jority In  Interest  of  the  stockholders,  other 
than  the  former  directors,  so  ordered;  that 
at  the  demand  of  complainant  a  meeting  of 
stockholders  was  called',  at  which  complain- 
ant was  represented,  and  that  by  a  vote  of 
124,758  to  650  it  was  resolved  by  them  that 
no  just  ground  for  suit  against  the  former 
directors  existed,  and  that  It  not  being  ex- 
pedient or  for  the  interest  of  the  company 
to  bring  suit  the  action  of  the  directors  In 
refusing  to  do  so  was  ratified  and  approved. 
This  plea  does  not  deny  that  the  dividends  in 
question  were  declared  and  paid  out  of  capi- 
tal, and  that  Kissel  knew  that  they  were ;  con- 
sequently, It  does  not  deny  that  there  was  a 
clear  cause  of  action  against  Kissel  for 
$824,800.  AH  that  It  sets  up  In  excuse  or 
justification  for  not  bringing  suit  is  that  the 
present  directors  and  a  large  majority  of  the 
stockholders  now  thiqk  that  no  just  ground  ex- 
ists therefor,  and  that  It  Is  not  for  the  Inter- 
est of  the  company  to  prosecute;  In  other 
words,  admitting  that,  under  the  statute.  Kis- 
sel Is  liable  to  refund  the  money,  it  is  not 
thought  fair  to  him  or  expedient  for  the  com- 
pany to  enforce  the  liability.  Now,  as  I  un- 
derstand the  decisions,  and  as  Judge  Lan- 
nlng,  on  an  Identical  state  of  facts,  decided, 
neither  of  these  reasons  I4  good  as  against 
dissenting  stockholders. 

In  Dumphy  v.  Traveler  Newspaper  Associ- 
ation, 146  Mass.  495,  16  N.  E.  426,  the  court 
said  that  It  Is  not  always  best  to  insist  upon 
all  one's  rights ;  that  a  corporation  acting  by 
its  directors  or  by  vote  of  its  members  may 
prc^erly  refuse  to  bring  a  snlt  which  one  of 
its  stockholders  believes  should  be  prose- 
cuted ;  and  that  in  such  case  the  will  of  the 
majority  must  control,  but  they  add,  "the 
court  cannot  interfere  with  the  management 
of  corporations  in  matters  which  are  prop- 
erly within  tbeir  discretion,  so  long  as  their 
discretion  is  fairly  exercised." 

In  Corbus  v.  Alaska  Treadwell  Gold  Mining 
Co.,  187  U.  S.  455,  23  Sup.  Ct  167, 47  L.  Ed.  256, 
Mr.  Justice  Brewer  says:  "This  court  will 
examine  the  bill  in  its  entirety  and  determine 
whether  under  all  the  circumstances  the 
platntiS  has  made  such  a  showing  of  wrong  on 
the  part  of  the  corporation  or  Its  officers 
and  Injury  to  himself  as  will  justify  the  suit 
The  directors  represent  all  the  stockholders 
and  are  presumed  to  act  honestly  and  accord- 
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Ing  to  tbeir  best  judgment  tor  the  Interest  of 
alL  Their  Judgment  as  to  any  matter  law- 
fully  confided  to  their  discretion  may  not 
lightly  be  challenged  by  any  stockholder  or. 
at  his  instance,  submitted  for  review  to  a 
court  of  equity.  The  directors  may  some- 
times properly  waive  a  legal  right  vested  in 
the  corporation,  In  the  belief  that  its  best 
interests  will  be  prompted  by  not  insisting  on 
such  right  They  may  regard  the  expense 
of  enforcing  the  right  or  the  furtherance 
of  the  general  business  of  the  corporation 
in  determining  whether  to  waive  or  insist 
upon  the  right  As  said  in  Dodge  v.  Woolsey, 
18  How.  (U.  S.)  344,  16  L.  Ed^  401:  'The 
circumstances  of  each  case  must  determine 
the  jurisdiction  of  a  court  of  equity  to  give 
the  relief  sought'" 

In  the  Corbus  Case  the  relief  was  denied; 
In  the  Dodge-Woolsey  Case  It  was  granted 
under  the  following  circumstances :  Woolsey 
was  a  shareholder  in  the  Branch  Bank  of 
Cleveland.  The  bank  was  Incorporated  un- 
der an  act  of  the  state  of  Ohio,  which  pro- 
vided that  It  should  be  taxed  In  a  certain 
mode.  It  was  subsequently  sought  to  impose 
a  greater  tax.  The  contention  on  behalf  of 
the  bank  was  that  the  first  act  constituted  a 
contract  on  the  subject  of  taxation  which  the 
subsequent  legislation  impaired,  and  such  was 
the  view  taken  by  the  Supreme  Court  The 
directors,  it  was  alleged  In  the  bill,  had  been 
requested  by  Woolsey  to  take  measures  by 
suit  or  otherwise  to  assert  the  franchises  of 
the  bank  against  the  collection  of  the  uncon- 
stitutional tax,  and,  while  admitting  the  Il- 
legality of  the  tax,  had  refused,  "because  of 
the  many  obstacles  in  the  way  of  testing  the 
law  In  the  courts  of  the  state."  Although 
the  case  was  devoid  of  any  element  of  ultra 
vires,  fraud,  or  Digression,  the  Supreme  Court 
held  that  the  suit  was  maintainable ;  In  other 
words,  the  constitutional  right  to  protection 
against  the  imposition  of  a  further  tax  being 
adjudged,  the  stockholder  was  permitted, 
as  the  representative  <of  the  company,  to  over- 
ride the  judgment  of  the  directors  on  the 
question  of  the  expediency  of  testing  the 
right  in  the  courts. 

This  case  appears  to  me  to  control  the 
decision  of  the  case  In  hand.  We  must  as 
the  pleadings  stand,  regard  the  right  of  re- 
covery against  Kissel  to  be  clear,  for,  as  I 
have  said,  it  Is  expressly  averred  In  the  bill 
that  he  knew  that  the  dividends  were  all 
paid  out  of  capital,  and,  notwithstanding 
this  knowledge,  voted  for  their  payment 
This  makes  a  perfectly  clear  case  against 
him,  however  the  matter  may  stand  as  to  the 
others.  The  fact  that  a  committee  of  the 
directors  may  have  thought  that  as  to 
the  liability  of  the  directors  generally,  in 
(^ce  when  the  dividends  were  declared, 
there  might  be  some  doubt  or  question.  Is  Im- 
material; for,  taking  the  facts  to  be  as  al- 


leged by  the  bill  and  not  denied  by  the  plea, 
this  doubt  does  not  extend  to  Kissel.  Then, 
the  only  other  ground  assigned  for  not  suing 
Is  found  In  the  bare  statement  that  suit  la 
inexpedient  But  if  the  circumstances  of 
each  case  are  to  determine  the  question  of 
jurisdiction,  then,  the  right  being  clear.  It 
ought  to  appear  why  it  is  Inexpedient  If 
Kissel  l>e  solvent  and  there  is  no  Intima- 
tion of  Insolvency,  and  if  the  right  to  re- 
cover so  large  a  sum  ($324,000)  be  undoubted, 
some  good  reason  should  be  given  for  not 
suing.  But  no  reason  whatever  Is  given. 
The  case,  therefore,  as  it  now  stands,  must 
be  regarded  as  falling  rather  within  the 
ruling  of  Dodge  v.  Woolsey,  18  How.  (U.- 
8.)  344,  15  L.  Ed.  401,  than  within  that 
of  Hawes  T.  Oakland,  104  TT.  S.  4fi0,  26  L. 
Ed.  827,  and  Corbus  v.  Mining  Co.,  18T 
U.  S.  456,  23  Sup.  Ct  15T,  47  L.  Ed.  266. 


SNEDAKER  v.  SNEDAKER. 

(Court  of  Chancery  of  New  Jersey.    Jan.  SO,. 
1906.) 

DiVOBCE  —  DlSEBTION  —  EVIDENCE  —  StJFIT- 
OIERCT. 

In  divorce  by  the  wife,  her  testimony  that 
defendant  left  her,  stating  that  when  he  got 
work  he  wonld  send  for  her,  and  that  he  after- 
wards obtained  work  but  failed  to  do  so,  did 
not  establish  a  desertion  at  the  time  of  the 
breach  of  the  promise,  where  the  promise  was- 
shown  only  by  her  uncorroborated  evidence. 

Suit  for  divorce  by  one  Snedaker.  Con- 
firmation of  master's  report  in  favor  of 
plaintiff  denied. 

Alfred  F.  Stevens,  for  petitioner. 

MAOIB,  Ch.  Having  doubted  whether  the 
report  in  favor  of  the  relief  sought  by  this 
petition  was  supported  by  the  evidence,  I 
have  heard  counsel,  and  reconsidered  the 
proofs.  The  petitioner's  evidence  as  to  the 
circumstances  under  which  defendant  left  her 
Is  wholly  uncorroborated.  She  states,  how- 
ever, that  he  told  her  he  was  going  to  Far 
Rockaway  to  get  work,  and  promised  to  send 
for  hec  when  he  g^>t  work.  If  her  uncorrob- 
orated evidence  be  given  probative  force,  it 
Indicates  no  then  existing  intent  on  the  part 
of  the  defendant  to  desert  his  wife  The 
proof  that,  he  afterward  procured  remunera- 
tlre  work  and  failed  to  send  for  her  will 
not  establish  a  desertion  at  the  time  of  such 
breach  of  his  promise,  because  the  evidence 
of  his  promise  depends  upon  her  uncorrobo- 
rated evidence,  and  the  sole  proof  that  defend- 
ant obtained  remunerative  employment  fixes 
the  date  as  about  September,  1903.  If  from 
that  it  can  be  Inferred  that  he  then  Intended 
to  abandon  ttis  wife,  the  period  fixed  by  the 
statute  had  not  expired  when  this  petition 
was  filed,  on  May  22,  1906. 

The  master's  report  cannot  be  confirmed. 
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SPBER  ▼.  ERIE  R.  CO. 

(Court  of  Chancer;  of  New  Jersey.   Jan.  21, 
1906.) 

1.  Railboad»— Road  CBossinaB— TTbk— Cotx- 
NANT8  IN  Right  of  Wat  Obant. 

A  strip  of  land  through  a  farm  waa  con- 
veyed to  a  railroad  for  a  right  of  way  by  a 
deed  in  which  the  railroad  covenanted  to  pro- 
vide the  grantor  with  a  convenient  road  cross- 
ing. One  of  the  severed  portions  of  the  farm 
waa  intersected  by  a  road,  but  there  waa  no 
method  of  egress  from  the  other  portion,  ex- 
cept over  the  railroad  crossing,  and  through  the 
intersected  portion  to  the  road.  Held,  that 
the  right  to  use  the  crossing  was  not  limited 
to  the  use  of  it  as  a  farm  crossing,  but  that  the 
original  grantMr  and  his  grantees  had  a  right 
to  use  it  for  any  purpose  to  which  the  land 
became  adapted. 

2.  Saks — Febsonb  Entitled. 

The  right  to  use  the  crossing  was  not  re- 
stricted to  tlie  original  grantor  and  his  grantees 
of  the  whole  tract,  but  grantees  of  subdivisiona 
thereof  were  entitled  to  use  it. 
8.  Sake  — Gates  at  Cbobbiko  —  Right  to 
Maihtaiit. 

A  strip  of  land  through  a  farm  was  con- 
veyed to  a  railroad  for  a  right  of  way  by  a 
deed  in  which  the  railroad  covenanted  to  pro- 
vide the  grantor  with  a  convenient  road  cross- 
ing and  make  necessary  fences  on  both  sides  of 
the  track.  The  railroad  company  erected  fences 
with  gates  at  the  crosnng  composed  of  sliding 
bars.  Held,  that  the  company  had  no  absolute 
right  to  maintain  these  bars  after  they  had  be- 
come unnecessary  and  inconvenient,  because 
the  land  had  ceased  to  be  used  for  agricultural 
purposes  and  been  platted  and  sold  for  residence 
lots. 
4.  Saue  —  Destbuotioit    of    CBOSsrao— Dah- 

AGES. 

In  a  suit  to  enjoin  the  maintenance  by  a 
railroad  company  of  an  embankment  destroy- 
ing a  crossing  to  which  complainant  was  en- 
titled under  a  covenant  In  his  grantor's 
deed  to  the  railroad  company,  evidence  held  to 
■how  that  complainant  was  damaged  to  the  ex- 
tent of  $3,000. 

Bill  by  Abram  Speer  against  the  Erie  Rail- 
road Company  to  restrain  defendant  from 
maintaining  an  embankment  where  complain- 
ant had  a  private  road  crossing  the  railway 
tracks.  A  decree  requiring  defendant  to 
open  a  tnnnel  imder  the  tracks  was  reversed, 
with  directions  to  retain  the  bill  for  the  pur- 
pose of  assessing  complainant's  damages. 
On  hearing  as  to  damages  sustained. 

See  60  Atl.  197. 

Mr.  Fanlks  and  Mr.  Barrett,  for  complain- 
ant Cortlandt  Parker,  Jr.,  and  B.  Wayne 
Parker,  for  defendant 

S.TEVBNS,  v.  a  The  bill  in  this  case 
was  filed  to  restrain  the  defendant  from 
maintaining  Its  embankment  where  the  com- 
plainant had  a  road  crossing  over  defendant's 
railway,  between  the  severed  portions  of  his 
farm.  This  court  decreed  that  the  company 
should  construct  a  tunnel  or  opening  through 
the  embankment,  substantially  at  grade,  such 
opening  to  be  not  less  than  12  feet  In  helghth 
and  width.  On  appeal  It  was  thought  that 
this  direction  was  too  onerous.  It  was  held 
that  the  complainant's  right  to  a  crossing 
was  not  destroyed  by  the  elevation  of  the 


tracks,  but  It  was  thought  that  the  complain- 
ant was  only,  under  the  circumstances,  enti- 
tled to  damages,  and  that,  if  be  was  willing 
to  have  them  assessed  in  this  court,  the  bill 
might  IM  retained  for  that  purpose.  The 
submission  has  been  made.  The  question 
thus  presented  is  not  without  difficulty,  for 
the  amount  of  damages  will  depend  upon  the 
precise  nature  of  the  complainant's  right 
If  the  crossing  Is  to  t>e  regarded  as  a  mere 
farm  or  agricultural  crossing,  and  not  a 
crossing  for  all  purposes,  I  think  that  $500 
would  be  an  adequate  compensation  for  its 
destruction.  But,  If  the  crossing  Is  to  be  re- 
garded as  a  crossing  for  all  the  purposes  for 
which  the  land  is  or  may  become  adapted, 
then  I  think  that  his  damages  are  consider- 
ably greater.  In  the  opinion  on  the  applica- 
tion for  injunction,  I  held  that  the  covenant 
that  the  predecessor  of  the  defendant  com- 
pany would  "provide  the  party  of  the  first 
part  with  a  suitable  and  convenient  road 
crossing  across  the  track  of  said  railway" 
gave  an  unlimited  i}gbt — a  right  of  passage 
for  all  purposes.  I  do  not  find  in  the  opinion 
on  appeal  any  dissent  from  this  view,  and 
further  reflection  has  only  confirmed  me  in 
its  soundness.  Speer,  the  complainant's  an- 
cestor, when  be  conveyed  to  the  railroad  com- 
pany in  June,  1870,  was  the  owner  of  a  farm 
extending  easterly  from  Cllffslde  avenue  to 
Valley  Road,  and  thence  across  Valley  Road 
to  a  line  about  800  feet  distant  therefrom. 
The  railroad,  running  north  and  south,  cut 
this  farm  in  two.  The  tract  which  lay  west 
of  the  railroad  embankment  contained  a 
little  more  than  nine  acres,  and  was  complet- 
ly  severed,  not  only  from  the  land  lying 
east  of  the  embankment  and  west  of  the  Val- 
ley Road,  but  also  from  the  dwelling  house 
and  bam,  which  lay  east  of  that  highway, 
and  could  only  be  reached,  without  trespass- 
ing upon  neighboring  property,  by  making  a 
long  circuit  of  three-quarters  to  seven-eighths 
of  a  mile. 

Now,  Speer's  right  l)elng  a  right  to  pass 
from  the  land  west  of  the  railway  to  the  land 
on  both  Bides  of  Valley  Road  and  to  Valley 
Road  Itself  and  back  again,  can  it  be  said  that, 
if  he  had  built  a  house  or  bam  on  the  severe 
ed  tract,  he  would  not  have  had  the  right  of 
passage  therefrom  to  Valley  Road?  And  if 
he  had  built  two  or  three  houses  would  not 
his  right  have  been  the  same?  And  suppose 
he  had  conveyed  the  entire  farm  to  two  or 
three,  or  twenty  persons  as  tenants  in  com- 
mon, would  they  not  have  acquired  the  same 
right?  Where  do  we  find  it  written  or  Im- 
plied in  the  covenant  that,  when  Speer  ceased 
to  use  the  land  for  agricultural  purposes,  bis 
right  to  pass  over  the  crossing  terminated? 
The  language  of  Jessel,  M.  R.,  in  Newcomen 
V.  Coulsen,  5  Ch.  DIt.  133,  is  applicable  to 
the  situation  here.  "It  was  said  that  the 
grant  conferred  a  right  to  use  the  way  only 
BO  long  as  the  allotment  was  used  for  agri- 
cultural purposes.    I  cannot  find  any  such  re- 
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strlction.  The  right  Is  to  the  owner  or  own- 
ers for  the  time  being  of  the  land.  Now, 
land,  according  to  English  law,  Includes  ev- 
erything on  or  under  the  soli.  All  buildings 
that  you  may  erect  on  it;  all  mines  that  you 
may  sink  under  it  I  have  no  doubt  that 
the  word  'land'  was  nsed  adrisedly.  TMa 
being  so,  it  appears  to  me  that  the  right  is 
a  general  right  Of  way — a  right  of  way  to  all 
the  houses  that  may  be  bnilt  on  the  land  in 
question."  That  the  right  as  Speer  had  It 
passed  to  his  grantees  has  been  conclusively 
settled  in  this  case;  for  the  suit  has  been 
adjudged  by  the  Court  of  Errors  to  be  main- 
tainable by  the  present  complainant,  who  is 
the  heir  of  the  original  grantee. 

But  it  Is  contended,  further,  that,  while  Speer 
and  his  grantees  of  the  entire  farm  would 
have  the  right,  a  grantee  of  a  lot  In  the  tract 
west  of  Hie  railway  would  not  have  it,  and 
that  consequently  the  possibility  of  utilizing 
portions  of  the  land  for  building  purposes  and 
selling .  it  for  those  purposes  cannot  enter 
into  the  question  of  value  or  of  damages.  In 
other  words,  that,  so  far  as  this  question  is 
concerned,  the  land  must  be  regarded  as 
farm  land  only,  for  all  time  to  come.  The 
cases  relied  upon  to  support  this  contention 
are  Marino  v.  Central  B.  B.  Co.,  69  N.  J. 
Law,  628,  56  Ati.  306,  and  the  Pipe  Une 
Case,  62  N.  J.  Law,  2S4,  41  Atl.  750.  In  the 
first  case  a  railroad  company,  empowered  to 
take  by  condemnation,  was  required,  by  stat- 
ute, to  maintain  over  or  under  its  road 
suitable  wagonways  where  the  railroad  inter- 
sected the  land  of  an  individual  owner  "so 
that  he  may  pass  the  same."  It  was  held 
that  the  owner  had  a  right  of  way  across 
the  railroad,  appurtenant  to  each  of  his 
divided  tracts,  but  that  Ills  right  was  not 
transmitted  to  a  grantee  of  a  portion  of  the 
lands  lying  only  on  one  side  of  the  railroad. 
Chancellor  Ma^e  said :  "The  right  reserved 
and  the  duty  Imposed  by  that  section  [section 
0  of  the  charter  of  the  S.  &  E.  B.  B.  Co.] 
is  only  in  favor  of  the  person  who  owned 
the  lands  intersected  by  the  railroad  when 
the  railroad  right  was  acquired  by  condem- 
nation, or  his  grantees  of  the  whole  or  a 
portion  of  said  lands  still  intersected  by  the 
railroad."  The  decision  was  rested  upon  the 
authority  of  the  Pipe  Line  Case.  There  one 
Stewart  had  conveyed  to  the  Morris  &  Essex 
Ballroad  Company  a  strip  of  land  on  which 
to  lay  its  tracks,  with  a  reservation  of  "a 
suitable  wagon  road  or  crossing  *  *  *  so 
as  to  enable  said  Stewart  to  travel  and  cross 
freely  between  his  lands  on  each  side  of  said 
granted  premises."  The  Stewart  title,  ex- 
cepting the  strip  conveyed  to  the  railroad, 
became  vested  in  one  Meagher.  Meagher 
conveyed  to  Breckenridge,  not  the  entire  farm 
(see  page  276  of  62  N.  X  Law,  and  page 
766  of  41  Atl.),  but  two  lots,  each  60  by  250 
feet,  one  on  the  north  side  and  the  other  on 
the  south  side  of  the  lands  conveyed  to  the 
railroad  company.    These  lots  adjoined  such 


lands  and  extended  on  each  side  of  them 
entirely  across  the  passageway.  It  was  con- 
ceded in  that  case  that,  under  the  various 
conveyances,  Breckenridge  bad  a  right  of 
crossing  between  these  two  lots  thus  severed, 
but  It  was  held  that  such  right  did  not  give 
the  right  to  lay  oil  pipes  under  the  railway. 
Mr.  Justice  Depue  said:  "The  laying  ot 
these  pipes  in  the  roadway  in  no  sense  con- 
ferred a  benefit  on  the  lands  to  which  the 
way  was  appurtenant,  nor  were  the  pipes 
adapted  to  facilitate  access  between  the  two 
parcels  of  land  to  which  the  easement  was 
appurtenant" 

I  have  particularly  mentioned  these  cases 
because  it  appears  to  me  that,  so  far  from 
supporting  the  position  of  defendant,  they  are 
authorities  for  the  opposite  view,  at  least 
to  this  extent:  They  concede  that  a  grantee 
of  a  part  of  the  land  has  a  right  of  crossing 
If  the  land  acquired  lie  on  both  sides  of  the 
crossing  and  adjoin  it;  and  this,  too,  in  cases 
where  the  right  is  a  limited  right  and  not  a 
right  of  crossing  for  all  purposes.  In  the 
Marino  Case  the  right  was  held  to  be  limited 
by  statute  in  the  same  way  that  in  the  Pipe 
Line  Case  it  was  held  to  be  limited  by  the 
explicit  language  of  the  deed.  It  was  not 
decided  in  either  of  those  cases  that,  where 
the  crossing  given  was  a  crossing  for  all  pur- 
poses, the  lot  owner,  owning  on  one  side, 
would  not  have  the  benefit  of  it  In  the  case 
of  United  Land  Co.  v.  Great  Eastern  Ballway 
Co.,  L.  B.  10  Ch.  App.  586,  cited  with  ap- 
proval In  the  Pipe  Line  Case,  it  waa  held  that 
he  would.  But  I  am  not  obliged  to  decide 
whether  he  would  or  would  not,  for  the  rea- 
son that  it  Is  quite  within  the  power  of  the 
complainant  to  avoid  the  question  altogether. 
I  must  assume  that,  as  a  reasonable  man,  in- 
tent upon  getting  the  full  value  of  his  pr<^ 
erty,  he  would  subdivide  his  land  so  as  to 
preserve  and  perpetuate  all  bis  rights.  The 
complainant  has  put  in  evidence  a  map  or 
plan.  It,  and  the  additional  evidence,  make 
it  clear  that  at  the  time  the  embankment  was 
built  and  the  crossing  destroyed  the  land  in 
the  neighborhood  had  come  into  the  market 
for  building  purposes.  New  streets  had  been 
laid  out  around  the  Speer  tract  and  new 
buildings  had  been  erected.  Upper  Mont- 
clalr  had  reached  out  to  that  point  The 
plan  shows  a  road  running  east  and  west 
through  the  middle  of  the  tract,  touching  the 
crossing  east  and  west  of  the  railway.  It 
also  shows  lots  plotted  on  both  sides  of  it 
Now,  it  would  be  easy  for  the  complainant 
to  give  to  each  purchaser  of  such  a  lot  a  right 
of  way  along  the  whole  course  of  this  road, 
or,  if  that  did  not  satisf/  the  requirements 
of  the  Marino  and  Pipe  Line  Cases,  he  could 
divide  the  land  over  which  the  road  is  shown 
into  as  many  undivided  parts  as  there  are 
lots,  and  with  each  lot  he  could  give  one  of 
these  parts.  The  grantee  of  any  lot  would 
then  own  in  fee  simple  land  on  both  sides 
of  the  railway  continuously  from  his  lot  to 
Valley  Boad. 
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But  another  and  somewhat  singular  point 
has  been  raised.  The  entire  clause  In  the 
Speer  deed  reads  as  follows:  "The  party  of 
the  second  part  [the  railroad  company]  doth, 
for  itself  and  Its  successors,  agree  to  make 
and  maintain  the  necessary  fences  on  t>oth 
sides  ot  said  tract  of  land,  which  shall  be 
built  before  the  grading  on  said  tract  Is  com- 
meuced  and  shall  provide  the  party  of  the 
first  part  with  a  suitable  and  convenient 
road  crossing  across  the  track  ot  said  rail- 
way where  the  party  of  the  first  part  may 
direct"  The  proof  shows  that  the  company 
made  the  fences  and  put  in  sliding  rails  at 
the  crossing.  Tlie  argument  is  that  the  com- 
pany had  a  right  to  maintain  these  rails,  that 
those  who  might  have  lawfully  crossed  would 
hare  been  obliged  to  replace  them  as  often 
as  they  took  them  down,  and  that  the  lots 
west  of  the  tra<A  would  have  derived  from 
such  a  crossing  so  obstructed  little,  if  any, 
benefit.  The  evidence  is  that.  If  the.  lots 
fronted  on  a  roadway  thus  barred,  they 
would  have  less  value  than  they  would  If  the 
crossing  were  nnobstructed. 

The  company't  right  Is  asserted  to  have 
been  an  absolute  right  to  maintain  bars, 
however  inconvenient  they  might  have  been 
to  the  lot  owners.  The  deed  Itself  is  silent 
on  the  subject  The  general  rule  is  that 
gates  or  bars  may  be  placed  at  the  termini 
of  a  way,  particularly  an  agricultural  way. 
It  is  based  on  the  great  preponderance  of 
convenience  to  the  landowner,  over  the 
slight  inconvenience  to  the  way  owner.  It 
ceases  when  the  pr^mnderance  of  conven- 
ience is  in  favor  of  the  way  owner.  God. 
on  Base.  331.  In  Jewell  v.  Clement  (N.  H.) 
88  Atl.  682,  Wallace,  J.,  says:  "From  the 
creation  of  a  way  by  deed  is  general  terms, 
without  a  provision  giving  the  owner  of 
the  land  over  which  it  passes,  the  right  to 
erect  gates  or  bars,  neither  a  grant  nor  a 
denial  of  that  right  is  necessarily  to  be  im- 
plied. Bat  the  right  to  erect  them  cannot 
be  implied  if  they  constitute  an  unreason- 
able obstruction  to  the  reasonable  and  prop- 
er use  of  the  way.  Neither  party  could 
have  intended  that  the  reserved  way  was  to 
be  subject  to  any  unreasonable  obstruction. 
Whether  the  erection  ot  the  bars  by  the 
plaintiff  was  a  proper  use  of  his  premises, 
compatible  with  the  defendant's  reasonable 
enjoyment  of  the  easement  or  was  an  unrea- 
sonable obstruction  of  the  way  Is  a  question 
of  fact"  Gates  or  bars  were  deemed  pn^er 
in  the  following,  among  other  cases:  Boyd 
T.  Bloom  (Ind.  Sup.)  82  N.  B.  761;  Oonnery 
▼.  Brooke,  73  Pa.  80;  Short  v.  Devlne  (Mass.) 
15  N.  E.  148;  Bakeman  v.  Talbot,  31  N.  Y. 
see,  88  Am.  De<!.  275.  The  right  to  main- 
tain them  was  denied  In  the  following: 
Smith  V.  Worn  (Gal.)  28  Pac.  944;  Devore 
T.  EUis  aowa)  17  N.  W.  740;  Jewell  v.  Ole- 
ment  (N.  H.)  39  Ati.  682;  Wdch  v.  Wilcox, 
101  Mass.  162,  100  Am.  Dec.  113;  Williams 
▼.  Clark  (Mass.)  6  N.  E.  802;  Dickinson  v. 
Whiting  (Mass.)  6  N.  B.  92.  Williams  ▼. 
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Clark  was  the  case  of  a  railroad  crossing. 
H.  conveyed  to  a  railroad  company  by  a 
deed  which  provided  that  the  company 
should  furnish  him  with  two  convenient 
crossings,  to  be  thereafter  designated.  One 
was  so  designated  and  a  crossing  built 
Devens,  J.,  said:  "While,  in  terms,  it  was 
not  provided  that  this  crossing  should  be 
unobstructed  by  gates  or  bars,  yet  the  fact 
that  it  was  to  be  convenient  and  that  the 
company  Itself  constructed  and  for  many 
years  permitted  the  existence  of  such  a  one, 
sufficiently  shows  that  what  it  Intended  to 
grant  was  a  free  right  of  passage.  No  us- 
age or  circumstances  such  as  are  shown 
where  one  grants  a  way  or  right  of  way 
over  a  field  devoted  to  agricultural  or  oth- 
er purposes,  indicating  that  the  right  grant- 
ed is  to  be  subordinate  to  the  right  of  tlie 
grantor  or  the  use  made  by  him  of  the 
premises,  here  exist  That  a  crossing  ob- 
structed by  gates  or  bars  is  far  less  con- 
venient to  those  entitied  to  use  It  is  fully 
conceded  by  the  defendant's  argument"  In 
this  case  gates  or  bars  were  not  erected  In 
the  first  instance.  In  the  case  at  bar  they 
were.  But  I  do  not  understand  that  this 
circumstance  was  regarded  as  decisive.  It 
was  one  to  be  taken  Into  account  Bake- 
man V.  Talbot  supra,  was  the  case  of  a 
way  over  a  farm  and  wood  land,  where  It 
was  thought  that  "slip  rails"  or  bars  were 
not  an  unreasonable  obstruction.  Denlo.  C. 
J.,  used  this  language:  "There  is  nothing 
inconsistent  in  holding  the  present  arrange- 
Tnents  are  suitable  and  sufficient  tmder  ex- 
isting circumstances;  and,  after  these  cir- 
cumstances have  changed,  and  the  ques- 
tion shall  arise  as  to  what  shall  then  be 
proper,  to  determine  that  a  passage  per- 
petually open  or  a  system  of  gates  better 
adapted  to  such  increased  use  than  the 
present  fences  and  bars  shall  be  required 
of  the  defendants.  •  •  •  The  doctrine 
that  the  facilities  for  passage  where  a  pri- 
vate rl'ght  of  way  exists  are  to  be  regulat- 
ed by  the  nature  of  the  case  and  the  cir- 
cumstances of  time  and  place  is  very  well 
settied  by  authority."  If  a  way  given  for 
all  purposes  cease  to  be  used  for  agricul- 
tural purposes  and  become  useful  for  other 
purposes,  it  may  be  adopted  to  those  pur- 
poses. It  is  a  well-established  rule  that 
"in  doing  the  works  that  are  necessary  for 
the  enjoyment  of  the  easement  the  owner 
of  the  dominant  tenement  may  do  every- 
thing that  is  required  for  the  full  and  free 
exercise  of  bis  right"  Gale  on  Easements 
(7th  Ed.)  464.  In  Finllnson  v.  Porter,  L. 
R.  10  Q.  B.,  188,  the  grantee  of  an  easement 
of  drain  was  allowed  to  deepen  it  in  order 
to  adapt  it  to  the  sewer  as  altered  by  the 
local  authority.  In  Dand  v.  Kingscote,  6 
M.  ft  W.  174,  the  proprietor  of  an  old  col- 
liery who  had  a  right  of  way  to  it  granted 
long  before  the  days  of  railways,  was  held 
entiUed  to  make  a  railway  thereover,  foe 
the  purpose  of  transmitting  his  coals.    In 
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Newcomen  v.  Coulsen,  6  Cb.  DIt.  138^  Ma- 
lins,  y.  C,  held  that  a  lane  that  bad  been 
used  for  agricultural  purpoaes  mlgbt  be  con- 
verted Into  a  metaled  road  t<x  the  benefit 
of  newly  erected  cottages.  His  Judgment 
wag  affirmed  on  appeal.  In  these  cases  the 
cost  of  the  alteration  was  borne  by  the 
owners  of  the  dominant  tenement.  I  see  no 
reason  why  if  sliding  rails,  because  of  the 
changed  use,  become  a  source  of  danger 
rather  than  a  means  of  safety,  the  owner 
of  the  dominate  tenement  may  not  become 
entitled  to  have  substituted  cattle  guards, 
such  as  the  law  prescribes  in  the  case  of 
country  roads,  but  perhaps,  notwithstand- 
ing the  language  of  the  deed,  at  his  own 
expense.  But  whether  he  should  do  the 
work  under  the  supervision  of  the  railway 
officials  or  whether  they  should  do  It  at  hla 
request  and  at  his  charge,  or  whether  the 
company  should  do  it  at  its  own  costs,  is  a 
matter  of  no  consequence  here;  for  the  cost, 
In  any  event,  would  be  so  small  that  It 
would  not  materially  affect  the  result 

This  brings  me  to  the  question  of  the 
amount  of  damages  to  be  awarded.  The 
supplemental  evidence  makes  it  clear  that 
the  land  Is  not  to  be  treated  as  farm  land. 
Excluding  the  lots  on  Mountain  avenue  and 
Valley  Road,  the  most  valuable'  part  of  the 
tract  the  highest  estimate  of  the  Interior 
land,  about  9  acres,  by  any  of  the  com- 
plainant's witnesses  is  $1,200  per  acre,  and 
the  lowest  estimate  of  any  of  defendant's  is 
$300.  The  depreciation  caused  by  the  de- 
struction of  the  way  is  variously  estimated 
by  complainant's  witnesses  at  from  $300  to 
$700  per  acre;  that  is,  from  $2,700  to  $6,300. 
These  witnesses  all  agree  that  gates  or  bars 
would  materially  diminish  the  value  of  the 
land.  Of  the  defendant's  witnesses,  two, 
Mr.  Crane  and  Mr.  VanDuyne,  give  an  esti- 
mate of  the  value  of  the  interior  land  on  the 
basis  of  a  crossing  obstructed  by  gates  or 
bars.  They  do  not  ex^H^essly  estimate  It  on 
the  basis  of  an  unobstructed  crossing.  Of 
the  other  estimates  for  defendant  Hink 
thinks  that  the  closing  of  the  way  has  been 
of  benefit  to  the  property;  while  Holmes 
thinks  it  a  detriment  to  the  extent  of  $50  per 
acre.  He  says;  "of  course,  land  that  has  no 
interior  access  is  not  worth  as  much,  ordi- 
narily, as  land  that  has."  I  do  not  think  It 
can  be  doubted  that  an  unobstructed  pas- 
sageway from  the  lots,  as  they  would  natur- 
ally be  laid  out  and  as  sbown  on  complain- 
ant's map,  to  Valley  Road,  would  be  likely 
to  make  them  more  attractive  to  that  class 
of  buyers  who  would  build  houses  costing 
from  $3,000  to  $4,000.  The  neighborhood  is 
being  rapidly  improved  by  the  erection  of 
dwellings  of  that  description,  and  this  par- 
ticular tract  appears  to  be  suitable  for  in- 
expensive residences.  Buyers,  without  car- 
riages of  their  own,  would  regard  a  direct 
way  to  Valley  Road,  a  main  thoroughfare 
with  a  trolly  line  on  It  leading  into  the 
heart  of  Montclair,  as  a  considerable  »»- 


venlence,  and  as  such  It  could  not  fall  to 
have  Its  Influence ,  upon  the  price.  Such  u. 
road  would,  no  doubt  be  regarded  as  pref- 
erable to  a  more  roundabout  way  over  neigh- 
boring land.  If  complainant  wore  able  to  pur- 
chase it. 

It  is  necessarily  a  matter  of  conjecture  as 
to  how  much  complainant  has  been  Injured. 
Resort  must  be  had  to  opinion  evidence  of  a 
somewhat  unsatisfactory  kind.  But  it  Is  the 
best  available,  and  it  has  been  necessitated 
by  defendant's  action  In  destroying  com- 
plainant's right  In  the  face  of  actual  notice. 
Under  these  circumstances  it  does  not  seem 
to  me  that  all  doubts  should  be  resolved  in 
defendant's  favor.  I  think  the  weight  of 
the  evidence  fairly  warrants  a  finding  that 
the  right  destroyed  is  worth  $3,000. 


SAVIDGB  V.  MERRIIX  et  ux. 

(Court'  of  Chancery  of  New  Jersey.    Jan.  19,. 
1906.) 

Basehxkts— Obsibuotion  of  AruT— Ikjitrc- 

TION. 

A  preliminanr  InJunctloB  against  obstmc- 
tion  of  an  alley  is  not  justified  by  a  bill  allec 
ing  a  contract  by  which  C.  leased  the  alley  to- 
ti.  for  99  years,  each  covenanting  against  ob- 
atructine  it  with  a  provision  that  it  was  merely 
for  the  benefit  of  the  two  parties  to  drive  over, 
the  bill  further  alleging  only  that  complain- 
ant bought  from  S.  the  irartion  of  hia  real  estate 
aojoining  the  alley,  wiUi  its  appurtenances, 
and  not  showing  that  the  alley  was  appurtenant 
to  complainant^!  land. 

[Ed.  Note. — For  cases  in  point  see  voL  17.. 
Cent.  Dig.  Easements,  |  141.J 

Bill  by  Reuben  L.  Savidge  against  EHls 
L.  Merrill  and  wife  for  Injunction.  Prelimi- 
nary Injunction  denied. 

A.  8.  Applegate,  for  complainant 

BERGEN,  V.  G.  The  complainant  pre- 
sents his  bill  duly  verified,  and  applies  for 
a  preliminary  Injunction.  The  application 
is  based  upon  an  alleged  invasion  of  com- 
plainant's rights  through  the  obstruction  by 
the  defendant  of  an  alleyway  ov»  wblcb 
the  complainant  claims  be  is  entitled  to  pa8» 
and  repass  without  any  interference.  The 
obstructions,  as  stated  In  the  bill,  are  the 
placing  of  a  fence  across  the  alley,  and  also 
the  turning  of  surface  waters  from  an  old 
established  waterway  Into  the  all^.  The 
bill  also  charges  that  this  diversion  of  water 
may  injure  the  adjoining  lands  of  the  com- 
plainant in  times  of  heavy  rains,  but  as  this 
allegation  has  no  relation  to  the  obstruction 
of  the  alleyway  I  can  only  consider  so  much 
of  this  part  of  the  case  as  bears  upon  the 
question  of  Interference  with,  the  complain- 
ant's use. 

The  complainant  bases  his  right  to  the 
writ  of  injunction  upon  the  following  tacts, 
viz.:  In  1867  Joslah  Cook  and  Reuben 
Savidge  entered  into  a  written  agreement  by 
the  terms  of  which  Cook  "doth  lease  unto 
the  party  of  the  second  part  [Savidge]  for 
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the  tenn  of  ninety-nine  yean,  all  that  cer- 
tain lot"  etc.,  describing  It  by  metes  and 
bounds  with  great  particularly.  This  pa- 
per writing  contained  mutual  agreements 
against  placing  obstrnctlons  on  the  tract 
"as  the  meanUig  of  tbe  said  road  is  Just 
to  drlTe  In  and  oot  for  the  benefit  of  both 
parties." 

The  bill  further  shows  that  after  the  death 
of  Reuben  Bavldge  the  complainant  pur- 
chased from  his  executor  that  portion  of  tbe 
testator's  real  estate  which  adjoined  the 
leased  strip  or  road,  with  Its  appurtenances, 
and  under  It  claims  the  rights  which  were 
conferred  on  his  ancestor  In  title  by  the 
agreement  or  lease,  notwithstanding  It  was 
oot  Included  In  tbe  conveyance  to  him  by 
any  description  or  reference.  If  we  grant 
to  this  agreement  a  construction  sufficient 
to  establish  an  easemmt  In  the  original 
Rrantee,  It  can  be  but  an  easement  In  gross, 
for  there  Is  no  dominant  tenement  to  which 
It  is  attachd  so  far  as  tbe  bill  of  complaint 
shows.  As  described  In  the  papers.  It  is 
not  appurtenant  to  complainant's  land,  at 
least  the  bill  of  complaint  does  not  make 
tbe  c(Hnplalnanf  8  title  as  clear  and  positive 
as  it  should  be  to  Justify  a  preliminary  in- 
Jonctioni  If,  on  the  other  hand,  as  was  held 
by  tbe  Court  of  Errors  and  Appeals  in  Black 
▼.  Del.  &  Rar.  Canal  Co.,  24  N.  J.  Bq.  45!^- 
465,  that  for  all  "practical  purposes,  a  lease 
for  999  years  Is  a  conveyance  in  fee,"  then 
tbe  titie  to  this  strip  of  land  would  not  nec- 
essarily pass  as  appurtenant  to  the  adjoin- 
ing property  of  the  testator,  ^e  case  made 
by  this  bill  of  complaint  does  not  Justify  tbe 
preliminary  writ  asked  for,  but  the  bill  will 
be  held  for  final  hearing,  and  if  upon  the 
coming  In  of  the  answer  It  shall  appear  that. 
In  order  to  lnv(Ae  the  aid  of  this  court, 
tbe  complainant  is  required  to  establish  his 
title  at  law,  an  opportunity  to  do  so  will  be 
afforded  blm. 

The   present   application   Is  denied,   bnt 
witbout  prejudice. 


PALEN  et  al.  t.  OCEAN  OITT. 

(Sapreme    Court    vt    New    Jersey.   Jan.    26, 
1906.) 

1.    Z>KDICATIOIT— QtnESTIOlT    rOB    JXIBT. 

Whether  an  owner  dedicated  a  wharf  to 
th«  public,  held,  under  the  evidence,  a  qaee- 
tion   for  the  jury. 

[£M.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Dedication,  |  88.] 

:2.   Sams— ABAmwNiacKT  or  Whabt  Dedioat- 

Xa>   TO  FXTBUO  TJSE. 

An  owner  dedicated  to  the  pnblic  a  wharf 
in  at  city.  Subsequently  the  city  adopted  an 
ordinance  which  provided  for  a  wharf  master, 
and  required  him  to  we  that  vessels  did  not  un- 
necessarily Injure  the  wharf  and  to  repair  any 
damage  thereto  and  collect  from  the  owner  of 
tbe  vessel  the  damage  done.  It  also  fixed  the 
cbarses  for  discharging  or  taking  on  cargo  at  the 
-wliai-f.  EeU,  that  the  ordinance  did  not  op- 
erate as  an  abandonment  o<  the  public  user  tt 
tbm  -wbaiti 


8.  Sakb— ATJTHOBrrr    to    Dischaboi:    Ptjblio 
Right  ih  Whabf  —  SxATtsna  —  Constbuo- 

TIOV. 

P.  L.  1897,  p.  69,  f  48,  par.  1,  providing: 
that  city  oooncils  may  by  ordinance  vacate^ 
"any  street,  road,  highway  or  alley,"  does  not,, 
when  construed  hi  connection  with  section  18, 
par.  7  (page  62),  empowering  councils  to  regu- 
late streets,  highways,  wharves,  etc.,  autiiorize- 
a  city  council  to  discharge  the  public  right  in 
a  wharf  dedicated  to  the  pnblic;  the  word' 
"highways"  in  section  48  not  including  s< 
wharf. 

Ejectment  by  Elizabeth  Palen  and  an- 
other against  the  Ocean  City.  There  was  » 
verdict  for  plaintiff,  and  defendant  obtained 
a  rule  to  show  cause  why  it  should  not  be 
set  aside.    Rule  made  absolute. 

Argued  November  term,  1904,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  GAB^ 
HETSON,  JJ. 

Godfrey  &  Godfrey,  fbr  the  rolft  John  W. 
Wescott  and  Keator  &  JoIumoo,  oppoeei.  „ 

GUMMERB,  a  J.  This  Is  an  action  of 
ejectment  The  locus  in  quo  is  a  wharf  at 
the  foot  of  Fourth  street  in  the  city  of 
Ocean  Olty,  a  seaside  resort  on  the  Atiantie 
Coast  It  appeared  ftom  the  testimony  in 
the  case  that  in  tbe  year  1880  the  Ocean  City 
Association,  having  acquired  titie  to  a  large 
tract  of  land  in  Oai>e  May  county,  bordering 
on  one  of  tbe  thoroughfares  separating  the 
mainland  from  tbe  Atiantie  Ocean,  caused 
It  to  be  plotted  into  streets  and  lots,  and 
a  map  41iereof  made  and  filed  -in  the  county 
clerk's  office.  Upon  this  map,  at  the  point 
where  the  street  designated  thereon  as 
Fourth  street  terminates  at  the  water's  edge, 
a  wharf  is  delineated.  In  1888  the  associa- 
tion caused  another  map  of  this  property  to 
be  prepared  and  filed,  and  upon  this  map  al- 
so the  wharf  at  the  foot  of  Fourth  street  is 
shown.  Many  lots  of  land  were  sold  by 
these  maps  to  purchasers,  and  a  settiement 
of  considerable  size  gradually  grew  up  at 
this  place.  As  early  as  1884  the  settiement 
became  Incorporated  as  a  borough,  and  the 
present  dty  is  Its  successor.  In  1886  the 
Ocean  City  Association  conveyed  to  Dr.  Palen 
a  tract  of  land  which.  In  terms.  Included  tbe 
wharf  situated  at  the  foot  of  Fourth  street 
It  appeared  from  the  evidence  submitted  that 
early  in  tbe  develoi»nent  of  this  tract  of 
land,  a  wharf  had  been  constructed  at  the 
foot  of  Fourth  street;  that  it  had  subse- 
quentiy  been  repaired,  or  restwed,  by  pub- 
lic subscription,  and  subsequentiy  by  the 
borough  or  dty  of  Ocean  City;  and  that  it 
had  been  used,  to  some  extent  at  least  by 
the  public.  It  further  appeared  that  the  de- 
fendant municipality,  in  April,  1888,  passed 
an  ordlnace  entitied  "An  ordlncmce  establish- 
ing the  rate  of  wharfage  and  providing  for 
the  collection  thereof,  for  Fourth  street 
wharf  in  Ocean  City,  New  Jersey,"  by  the 
provisions  of  which  the  office  of  wharf 
master  was  created,  and  the  incumbent 
charged  with  tbe  dnigr  of  seeing  that  tmmIs 
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should  not  unneceesarily  Injure  the  wbarf, 
and,  in  case  of  damage  thereto  of  causing 
the  same  to  be  repaired  in  the  name  of  Ocean 
City,  and  of  collecting  from  the  owner  of  the 
Tossel  the  amount  of  damage  done  thereto. 
The  ordinance  also  fixed  the  charges  to  be 
paid  by  own»s  or  captains  discharging  or 
taking  on  cargo  at  the  wharf,  and  Imposed 
upon  the  wharf  nCaster  the  duty  of  their 
collection.  At  the  dose  of  the  case  the  trial 
judge  left  to  the  Jury  to  find  (1)  Whether 
there  had  been  a  dedication  of  the  wharf 
to  the  public  use,  and  (2)  in  case  they  found 
there  had  been  such  dedication,  then  whether 
the  defendant  munlcli>ality,  by  passing  the 
ordinance  of  April,  1898,  had  terminated  the 
public  user  of  the  wharf;  and  Instructed 
them  that,  if  they  found  that  the  effect  of 
this  ordinance  was  to  put  an  end  to  the 
public  user,  then  the  property  at  once  re- 
Terted  to  the  plaintiffs,  who  were  devisees 
under  Dr.  Faien's  will.  A  verdict  for  the 
plaintiffs  having  been  rendered,  the  defend- 
ant applied  for  and  obtained  a  rule  to  show 
<!ause  why  it  should  not  be  set  aside  for  er- 
^rs  occurring  at  the  trial. 

The  rule  to  show  cause  should  be  made 
absolute.  The  question  whether  there  had 
beoa  a  dedication  of  the  wharf  was  properly 
left  to  the  Jury  to  determine.  Palen  v.  Ocean 
City,  64  N.  J.  Law,  669,  46  Atl.  774.  As- 
suming that  there  was  such  dedication,  the 
question  whether  the  ordinance  of  April, 
1898,  opoated  as  an  abandonment  of  the 
public  user  was  not  one  of  fact  to  be  de- 
termined by  the  Jury,  but  one  of  law  to  be 
determined  by  the  court  Whether  the  Jury 
concluded  from  the  evidence  that  no  dedica- 
tion of  this  wharf  to  the  public  use  had  been 
shown,  or  whether  they  concluded  that  there 
had  been  a  dedication,  but  that  there  had 
been  an  abandonment  of  the  public  use  by 
the  ordinance  referred  to,  cannot  be  de- 
termined from  their  verdict  Inasmuch  as  a 
new  trial  of  the  case  must  be  had  for  this 
reason,  we  deem  it  proper  to  point  out  what 
seems  to  ua  to  be  the  true  determination  of 
the  latter  question.  In  the  first  place,  th^re 
is.  nothing  in  the  language  of  the  ordinance 
which  suggests  an  intention  on  the  part  of 
the  mimldpal  authorities  to  abandon  the 
public  user;  Its  purpose  is  to  regulate  the 
use  of  the  wharf,  and,  apparently,  to  provide 
a  fund  for  Its  maintenance  and  repair.  But 
If  the  ordinance  admitted  of  the  opposite 
construction,  the  conclusive  answer  is  that 
no  power  is  vested  in  the  municipal  authori- 
ties to  discharge  the  public  right;  the  ease- 
ment is  vested  In  the  public,  and  the  local 
authorities,  as  the  representatives  of  the 
public,  are  clothed  with  power  to  do  all  acts 
necessary  for  the  protection  of  the  public 
right;  but  the  Legislature  alone  has  the  pow- 
er to  release  the  dedicated  land,  and  dis- 
charge the  public  servitude,  when  it  has 
once  attached.  No  such  x>ower  exists  in  a 
municipality,  unless  it  has  been  delegated 
to   It   by   leglslatlT«   enactment    Hob<^«i 


Land  &  Improvement  Oo.  t.  Major,  etc,  of 
Hoboken,  36  N.  J.  Law,  540. 

Counsel  for  the  plaintiffs  do  not  deny  that 
this  is  the  settled  rule,  but  contend  that 
such  authority  is  found  in  section  48,  par. 
1  (page  69)  of  "An  act  relative  to  and  ptx>- 
vldlng  for  the  government  of  cities  in  this 
state  containing  a  population  of  less  than 
twelve  thousand  inhabitants,"  approved 
March  24.  1897  (P.  L.  1897,  p.  46),  the  stat- 
ute under  which  the  defmdant  munidpalitf 
is  organized.  The  provision  ai^>ealed  to  au- 
thorized the  common  council,  "whrnevo'  in 
their  opinion  the  public  good  requites  it,  by 
ordinance,  to  cause  any  street,  road,  highway 
ae  alley  already  laid  out  to  be  vacated,"  and 
it  is  argued  that  the  term  "highway"  in- 
cludes a  wharf  within  the  Intent  and  mean: 
tng  of  this  provision.  We  are  unable  to 
reach  this  conclusion.  The  Legislature,  by 
section  18,  par.  7  (page  52),  of  the  act,  clothed 
the  common  council  with  power  to  regulate 
streets,  highways,  public  places,  bridges, 
wharves,  and  docks.  The  language  of  this 
paragraph  makes  it  apparent  as  it  seems  to 
us,  that  the  Legislature,  in  enacting  this  stat- 
ute for  the  government  of  cities  of  the  class 
named  in  the  title  of  the  act  considered  that 
a  wharf  was  a  thing  distinct  and  apart  from 
a  highway,  and  did  not  intend  that  the  sub- 
sequent provision  authorizing  the  vacation 
of  highways  should  clothe  the  municipality 
with  power  also  to  vacate  other  public  places^ 
bridges,  wharves,  or  docks. 
The  rule  to  show  cause  will  be  made  abso- 
lute. 


STBRLINO  et  al.  v.  IVES  et  aL 

(Supreme  Court  of  Errors  of  Connectlciit^ 
Feb.  7,  1906.) 

1.  Wills— Spewdthbift   Tbusts— Creatioit. 

Testator  declared  that  the  rents  and  in- 
come from  his  residuary  estate  were  for  the 
personal  use  and  benefit  of  the  respective  lega- 
tees, prohibited  anticipation  or  incumbrance, 
and  provided  that,  if  any  person  should  make 
anj  contract  by  which  he  or  she  should  be  de- 
prived of  the  personal  receipt  or  use  of  any 
sum  intended  for  his  benefit,  payment  should 
immediately  cease,  in  whidi  event,  the  trustees 
wer*  authorized  to  apply  such  portion  of  the 
income  for  the  support  of  such  benefidary  or 
his  family  at  their  discretion,  etc.  Held,  that 
such  provision  was  sufficient  to  create  a  spend- 
Uirift  trust 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  i  1585.] 

2.  Same— Death    of    BEnncLABY — ^Diasour- 
nam. 

Testator  bequeathed  the  residue  of  his  ea- 
tate  to  trustees,  with  directions  to  pay  certain 
portions  of  the  income  to  his  widow  and  for  the 
support  of  his  children  and  their  families.  To 
accomplish  this  he  created  a  spendthrift  tru^t, 
and  also  declared  that  in  case  of  his  widow 
and  children  and  their  families,  additions  to 
the  income  from  the  princii>al  might  be  made 
by  the  trustees  necessary  to  support  sudt  fami- 
lies according  to  their  station,  and  in  this  re- 
spect preferred  his  daughter  over  her  brother* 
Held,  that  the  provision  so  made  for  the  family 
of  any  particular  beneficiary  became  butp^ar 
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tlve  on  the  dissolution  of  such  family  by  the 
death  of  the  beneficiarj. 

[Ed.  Note.— For  cases  in  point,  see  toL  48, 
Cent  Dig.  Wills,  {  1632.] 

8.  Same— DxATn   or   BEMEnouBT   Leaviko 

IS.SUE.      • 

Testator  created  a  trust  of  the  residue  of 
his  estate,  and  proTidad  that  on  the  death  of 
either  of  his  children  the  income  directed  to  be 

Said  for  the  benefit  of  sucli  deceased  child  dur- 
\g  his  life  should  be  paid  to  and  for  the  bene- 
fit of  such  child's  surviTing  issue  until  they  ar- 
riTe  at  the  age  of  21,  when  as  they  arrived  at 
such  age  they  and  their  heirs  were  to  iiave  in 
e^ual  proportions  forever  so  much  of  the  prin- 
cipal as  was  devised  to  the  use  of  the  deceased 
cuild,  etc.  Beld  that,  on  the  death  of  one  of 
the  children  leayiDg  issue,  the  incMne  of  the 
third  of  the  estate  designed  for  him  and  his 
representatives  was  payable  to  his  widow,  and 
bis  surviving  issue  undl  sach  issue  resi>ectirely 
came  of  age. 

[Ed.  Note. — For  cases  in  point,  sea  voL  48, 
Cent  Dig.  Wills,  H  1638,  1&9.] 

4,  Sakb— Vesttno  or  Estate. 

On  the  death  of  such  beneficiary,  his  chil- 
dren became  immediately  vested  with  their  por- 
tion of  the  trust  fund,  subject  only  to  be  di- 
vested in  case  of  death  under  age,  as  provided 
by  another  clause  of  the  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  (  1515.] 

6.  Sake. 

Testator  provided  that,  on  the  death  of 
one  of  his  children,  one-third  of  the  income  of 
his  share  of  a  tmst  fund  should  be  payable  "in 
like  manner"  for  the  benefit  of  his  widow  for 
life,  and,  on  her  decease  leaving  lawful  issue 
of  testator's  son  then  living,  such  one-third  of 
the  income  and  principal  was  to  go  to  such  ii^ 
sue  in  the  same  manner  as  the  other  two-thirds 
had  been  decreed.  Beld,  that  the  phrase  "in 
like  manner"  was  used  to  designate  the  mode 
in  which  the  recipients  were  to  be  boie^ted, 
and  not  to  describe  such  recipients. 

6.  Sauk — BcNEiaciAKiES. 

Testator  created  a  trust  of  the  residue  of 
his  estate,  and  provided  that  one-third  of  the 
income  of  the  share  of  a  beneficiary  should  be 
paid  to  his  widow  for  life,  and,  on  her  decease 
leaving  lawful  issne  of  aaeh  beneficiary  then 
living,  such  one-third  part  of  the  Income  and 
prinapal  should  go  for  the  benefit  of  such  issue, 
etc  Held,  that  the  recipients  of  such  remain- 
der were  the  issue  of  the  beneficiary  living  at 
the  death  of  the  widow. 

[Eld.   Note.— For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Wills,  {  1602.] 

7.  Same— Reduction  of  Shakes. 

Testator  created  a  trust  of  the  residue  of  his 
estate,  bequeathing  portions  of  income  to  his 
children  for  the  benefit  of  their  families  and 
ultimately  to  his  grandchildren,  and  empowered 
his  executors  and  trustees  in  their  discretion, 
in  case  the  bequests  of  income  were  insuffi- 
cient for  the  purpose  intended,  to  appropriate 
parts  of  the  principal  of  a  certain  charitable 
fund  in  addition  to  such  income,  for  the  main- 
tenance of  such  beneficiaries. .  Beld  that,  on 
the  death  of  one  of  the  beneficiaries,  neither  the 
income  nor  the  principal  of  his  share  could  be 
reduced  under  such  clause  by  appropriations 
in  favor  of  the  families  of  other  beneficiaries. 

8.  Sake — SFEmviHBirc   Trusts— Application. 

Where  testator  created  a  trust  for  the 
benefit  of  his  widow,  children,  and  a  certain 
diarity,  directing  that  the  fund  should  ulti- 
mately be  distributed  among  his  grandchildren, 
surviving  their  parents,  such  grandchildren 
-were  not  subject  to  a  spendthrift  trust  pro- 
Tiding  that,  if  "any  person"  conveyed  his 
■hare  of  the  income  in  such  a  way  as  to  de- 
prive himself  of  the  benefit  thereof,  his  right 
to  audi  income  sitoald  cease,  etc 


9.  Sams— Severance— Trustees— PowEBS. 

Where  testator  created  a  trust  of  the  resi- 
due of  his  estate  for  the  benefit  of  his  widow 
and  a  certain  charity,  the  families  of  his  three 
children,  and  ultimately  for  the  benefit  of  his 
grandchildren,  to  be  paid  to  them  on  tiieir  air- 
rival  of  age,  after  the  death  of  their  parent, 
who  was  testator's  child,  the  death  of  such 
parent  operated  as  a  severance  of  his  share  of 
the  trust  fund ;  the  remainder  only  being  sub- 
ject to  discretionary  powers  of  the  trustees. 

10.  Trusts— Powers  or  Trustee. 

Where  trustees  in  their  discretion  were 
authorised  to  draw  upon  the  principal  for  the 
purpose  of  present  necessities  of  the  benefida- 
ries  in  case  the  Income  to  which  they  were  eu- 
titled  under  the  tmst  was  inoufflcient  thorefor, 
amounts  so  appropriated  should  be  considered 
as  parts  of  the  Income,  for  which  neither  the 
recipients  nor  their  representatives  were  sub- 
sequently required  to  account 

[Bd.  Note. — Vor  cases  in  noint,  see  vol.  47, 
Cent  Dig.  Tmst*.  ({  894,  S^.] 

Appeal  from  Superior  Court,  Hartford 
County;  Joel  H.  Reed,  Judg& 

AcUon  by  John  W.  Sterling  and  others, 
as  trustees  under  the  will  of  Lawson  C.  Ives, 
against  Caroline  P.  Ives  and  othns,  for  the 
construction  of  the  will.  Answers  admitting 
the  truth  of  the  allegations  of  the  complaint 
were  filed  by  all  the  defendants,  and  Sophia 
I.  Owen  made  cwtain  additional  allega- 
tloos  in  her  answer,  to  which  the  other  de- 
fendants demurred.  The  demurrer  was  sus- 
tained and  a  judgmrat  rendered  construing 
the  win,  from  which  all  the  defendants,  ex- 
cept Sophia  I.  Owen  and  those  claiming 
under  her,  appealed.    Reversed. 

The  testator  died  In  1867,  leaving  a  large 
estate,  real  and  personal.  His  will  made 
certain  charitable  bequests  and  contained  the 
following  provisions  as  to  bis  residuary  es- 
tate: It  was  devised  and  bequeathed  to 
trustees  and  to  their  succeesorB  as  Joint  tea- 
ants  in  fee  simple  forever.  Tb^  were  to 
allow  the  widow  to  occupy  the  homestead 
and  use  its  furniture  during  her  widowhood ; 
furnishing  a  home  therein  for  her  daughter 
Sophia,  while  the  latter  remained  unmarried, 
she  paying  a  reasonable  compensation  for 
her  board.  On  the  termination  of  this  es- 
tate in  the  widow,  Sophia  was  to  have  the 
furniture  absolutely  and  the  use  of  the  home- 
stead, so  long  as  she  desired,  and  the  trustees 
deemed  it  expedient  The  property  other 
than  the  homestead  and  fumltnre  was  to 
be  invested  in  productive  property,  and  the 
following  directions  were  given  as  to  the 
disposition  of  the  income: 

"Eleventh.  Whereas,  I  am  desirous  of  de- 
voting to  charitable  purposes  a  still  larger 
portion  of  my  estate;  and  whereas,  it  appears 
that  the  net  Income  of  said  residue  and  re- 
mainder of  my  estate  may  be  more  than  suf- 
ficient for  the  wants  of  my  wife  and  chil- 
dren and  their  families:  My  will  is  and  I 
do  direct  that  whenever  while  said  residue 
and  remainder  of  my  estate,  or  any  part 
thereof,  may  be  held  In  trust  as  herein  pro- 
vided, the  net  Income  of  said  residue  and 
remainder  shall  amoimt  to  the  sum  of 
twenty-five  thousand  ($26,000)  or  more  for 
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any  one  ye&r,  and  also  whenever  the  net  in- 
come of  BO  much  of  said  residue  and  re- 
mainder of  my  estate  as  may  remain  In  the 
hands  of  said  trustees  undistributed,  or  not 
paid  over  or  conveyed  In  fee  to  my  devisees 
or  legatees  under  the  provisions  of  tills 
will  shall  equal  or  exceed  the  ratio  of 
twenty-flve  thousand  dollars  (|25,000)  per 
annum  for  the  whole  of  said  residue  and 
remainder,  then  and  in  each  of  said  events, 
the  said  trustees  shall  set  apart  as  a  chari- 
table fund  to  be  appropriated  as  hereinafter 
directed,  certain  portions  of  said  net  Income, 
as  follows,  viz.:  For  each  year  that  such 
net  income  shall  amount  to  twenty-flve  thou- 
sand dollars  ($25,000)  or  the  above-mentioned 
proportionate  part  thereof,  but  shall  be  less 
than  thirty  thousand  dollars  ($30,000)  or 
said  ratable  part  thereof,  five  (6)  per  cent  of 
such  net  income  shall  be  set  apart  for  said 
charitable  fund.  For  each  year  that  such 
net  income  shall  amount  to  thirty  thousand 
dollars  ($30,000)  or  the  above-mentioned  pro- 
portionate part  thereof,  but  shall  be  less  than 
forty  thousand  dollars  ($40,000)  or  said  rat- 
able part  thereof,  said  trustees  shall  set 
apart  for  said  charitable  fund  ten  (10)  per 
cent  of  such  net  income;  and  for  each  year 
that  such  net  Income  shall  amount  to  forty 
thousand  dollars  ($10,000)  or  more,  or  the 
above-mentioned  proportionate  part  thereof, 
said  trustees  shall  set  apart  for  said  charitable 
fund  twenty  (20)  per  cent  of  such  net  income. 
In  the  event  of  the  decease  of  my  said  daugh- 
ter Sophia,  either  during  my  life  or  after 
my  decease  without  leaving  issne  surviving 
her,  then  I  direct  that  so  much  of  said  In- 
come as  my  said  daughter  under  the  provi- 
sions hereinafter  contained  would  have  been 
oititled  to  If  living,  shall  be  annually  or 
oftener  set  apart  by  said  trustees  and  added 
to  said  charitable  fund  for  the  period  of 
twenty  (20)  years  after  the  decease  of  my 
said  daughter  in  case  of  her  surviving  me; 
and  in  case  of  my  surviving  her,  then  for  the 
period  of  twenty  (20)  years  after  my  decease. 
And  as  a  tribute  to  ttte  memory  of  my  two 
deceased  daughters,  my  will  is  and  I  do 
further  direct  tliat  after  setting  apart  for 
said  charitable  fund  the  percentage  ^of  said 
net  income  as  above  directed,  the  net  In- 
come of  one-fourth  (^  part  of  said  residue 
and  remainder  of  my  estate  shall  be  annually 
<«  oftener  set  apart  by  said  trustees  and 
added  to  said  charitable  fund  for  the  period 
of  twenty  (20)  years  after  my  decease;  the 
whole  of  said  charitable  fund  to  be  disposed 
of  by  said  trustees  as  follows,  viz.:  [Certain 
Incorporated  charities  were  then  named  as 
the  beneficiaries.] 

"Twelfth.  From  the  remainder  of  the 
net  income  of  said  residue  and  remainder  of 
my  estate  I  direct  that  there  be  paid  to  my 
said  wife,  Mariett  T.  Ives,  the  sum  of  twen- 
ly-flve  hundred  dollars  ($2500)  at  the  end  of 
every  six  months  from  my  decease  to  wit: 
Five  thousand  dollars  ($5000)  per  annum, 
and  at  that  rate  for  and  during  the  entire 


term  of  her  natural  life,  provided  sbe  aball 
remain  unmarried  and  not  otherwise.  In 
the  event  of  her  marrying  again,  said  an- 
nuity Is  to  be  paid  to  her  to  the  time  of  such 
marriage  only;  and  upon  the  decease  or  mar- 
riage of  my  said  wife,  then  and  in  either  of 
said  events,  all  payments  herein  directed 
to  be  made  to  her,  and  all  trusts  herein 
created  for  h»  benefit  are  forthwith  to 
cease  and  be  determined. 

"Thirteenth.  My  will  Is,  and  I  direct  that 
all  the  balance  of  said  net  income  of  said 
residue  and  remainder  of  my  estate,  togeth- 
er with  said  annuity  to  my  wife  from  and 
after  the  time  of  her  marriage  or  decease, 
and  including  also  the  foregoing  twenty  (20) 
years  appropriationB  for  a  charitable  fmid, 
whenevCT'  and  as  said  appropriations  alial] 
respectively  cease  under  the  foregolos  pro- 
visions, be  paid  over  by  said  trustees  semi- 
annually to  all  my  children  equally,  to  wit: 
to  Fhilo  L.,  Walter  D.,  and  Sophia  I.  Ives, 
during  the  terms  of  their  natural  lives  re- 
spectively, subject  however  to  the  conditions 
and  limitations  hereinafter  set  forth,  and 
to  the  discretionary  power  hereinafter  vested 
in  said  trustees  respecting  such  payments. 

"Fourteenth.  Upon  the  decease  of  my  said 
daughter  or  either  or  both  of  my  said  sons, 
leaving  lawful  issue  then  living,  my  will  is 
that  the  income  herein  directed  to  l>e  paid  to 
or  for  the  benefit  of  such  deceased  son  or 
daughter  during  his  or  her  life,  be  paid  in 
like  manner  equally  to  or  for  the  lieneflt  of 
such  surviving  issue  until  they  arrive  at  the 
age  of  twenty-one  (21)  years  respectively; 
and  as  they  respectively  attain  said  age,  I 
give,  devise  and  bequeath  to  them  respec- 
tively, their  heirs  and  assigns,  in  equal  por- 
tions forever,  so  much  of  the  principal  of 
my  estate  as  Is  herein  devised  and  bequeath- 
ed for  the  use  and  benefit  of  sncb  deceased 
son  or  daughter:  provided,  that  such  Bnrrlv- 
Ing  issue  are  to  take  per  stirpes  only  and  not 
per  capita,  and  the  shares  of  such  as  shall 
have  attained  the  age  of  twenty-one  (21) 
yean  at  the  time  of  the  decease  of  such  son 
or  daughter,  their  ancestor,  to  be  paid  to 
them  respectively  Immediately  upon  the  de- 
cease of  such  ancestor.  And  in  determining 
the  respective  portions  so  given  in  fee.  my 
children  are  to  be  considered  as  the  benefici- 
aries and  legatees  of  the  percentage  of  net 
Income  hereinbefore  conditionally  appropri- 
ated for  a  charitable  fund.  Always  pro- 
vided, however,  that  in  case  either  of  my 
sons  should  die  leaving  a  widow,  then  my 
will  Is  that  one-third  (Mt)  part  of  the  Income 
herein  directed  to  be  paid  to  or  for  her  de- 
ceased husband  during  his  life,  shall  in  like 
manner  be  paid  to  her  during  her  natural 
life.  And  upon  her  decease,  leaving  lawful 
issue  of  her  deceased  husband  (my  son)  then 
living,  said  one-third  part  (%)  income  and 
the  principal  go  to  for  tlw  benefit  of  such 
issue  in  the  same  mannor  as  the  other  two- 
thirds  parts  (%)  thereof.  And  in  case  of  no 
such  Issue  surviving  her,  said  income  and 
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principal  to  be  held  and  disposed  of  by  aald 
trustees  In  the  manner  provided  In  tbe  clause 
next  following. 

"Fifteenth.  In  case  of  the  death  of  either 
or  both  of  my  sons  during  my  life  without 
leaving  lawful  Issue  surviving  me,  or  In  tbe 
event  that  after  my  decease  either  or  both 
of  my  sons  should  die  without  leaving  law- 
ful Issue  then  living,  or  In  case  of  the  death 
of  any  descendant  of  either  of  said  sons 
while  any  portion  of  my  estate  Is  held  in 
trust  for  such  descendant,  then  and  In  every 
such  case  my  will  Is  that  so  much  of  my 
estate  as  Is  herein  directed  to  be  held  for  the 
use  or  benefit  of  any  son  or  descendant  so 
deceased  shall,  upon  such  decease,  be  thence- 
forth held  and  disposed  of  by  said  trustees 
In  the  manner  and  for  the  purposes  follow- 
Ing,  to  wit:  said  trustees  to  pay  or  not  at 
their  discretion  to  or  for  the  benefit  of  my 
then  surviving  descendants,  or  such  of  them 
as  said  trustees  may  think  best,  the  whole  or 
any  portion  of  the  net  Income  of  such  estate, 
ao  long  as  any  of  my  grandchildren  that  may 
aurvlve  me  shall  be  living  under  the  age  of 
twenty-one  (21)  years,  till  which  time  said 
trustees  shall  from  time  to  time  as  tbe  same 
accrues,  set  apart  and  add  to  said  charitable 
fund  to  be  disposed  of  as  above  directed,  so 
much  of  said  Income  of  the  estate  referred 
to  In  this  clause  as  shall  not  have  been  paid 
to  my  descendants  under  the  above  discre- 
tionary power.  And  at  the  termination  of 
the  period  above  limited,  I  authorize  and 
empower  said  trustees  at  their  discretion  to 
distribute  and  pay  over  in  fee  to  all  or  such 
of  my  descendants  as  they  may  think  beet 
and  In  such  proportions  as  they  may  deem 
•zpedlent  the  whole  or  any  portion  of  the 
principal  of  said  estate  referred  to  In  this 
clause.  And  I  do  give,  devise,  and  be- 
queath so  much  of  said  last-mentioned  prin- 
cipal as  aald  trustees  may  not  deem  it  best 
to  distribute  or  pay  over  to  my  descendants 
as  above,  as  follows,  via.:  [The  same  chari- 
table corporations  named  in  the  eleventh 
clause  were  then  designated  as  the  benefici- 
aries onder  the  fifteenth,  which  concluded 
with  the  following  words:]  This  clause 
however  to  be  construed  subject  to  the  fore- 
going provision  for  the  widow  of  a  de- 
ceased son  during  her  natural  life." 

"Seventeenth.  In  the  distribution  of  in- 
terest among  my  children  and  their  families, 
and  in  the  division  of  the  principal  of  my 
estate  as  herdn  directed,  my  will  is  that 
any  sum  or  soms  of  money  by  me  advanced 
to  or  paid  for  the  benefit  of  any  of  my  chil- 
dren and  charged  to  them,  or  for  which  I 
may  hold  their  notes,  I>e  estimated  as  if 
now  forming  a  pari  of  my  estate,  or  as  it  is 
technically  called,  be  brought  into  hotchpot, 
ao  that  each  of  said  children  and  their  re- 
spective Issue  will  be  entitled  to  so  much 
less  Intwest  as  would  accrue  upon  said  ad- 
vancements or  iMtyments  to  or  for  such  child 
(together  with  Interest  thereon  to  the  time 
of  my  decease)  at  six  per  cent  annual  in- 


terest And  upon  the  distribution  of  the 
principal  of  my  estate  herein  given  for  the 
use  of  any  child  or  his  or  her  issue,  said 
advancements  or  payments  to  or  for  said 
child  Including  Interest  thereon  to  the  time 
of  my  decease,  are  to  be  deducted  from  said 
principal. 

"Eighteenth.  In  case  of  the  decease  during 
my  life  of  any  devisee  or  legatee  herein 
named  whose  lawful  issue  shall  be  living 
at  my  decease,  then  my  will  is  that  such  is- 
sue shall  take  at  my  decease  the  same  estate 
and  only  the  same  estate  and  only  the  same 
that  such  issue  would  have  taken  upon  the 
decease  of  such  devisee  or  legatee  had  such 
deceased  devisee  or  legatee  survived  me. 
And  In  case  of  the  happening  of  any  contin- 
gency whatever  in  consequence  of  which  any 
portion  of  my  estate  would  but  for  the  provi- 
sion now  to  be  made  become  or  be  treated 
as  intestate  estate,  then  my  will  Is  that  upon 
the  happening  of  any  each  contingency  so 
much  of  my  said  estate  as  would  otherwise 
be  treated  as  Intestate  shall  go  to  and  be 
held  by  said  trustees  for  the  benefit  of  my 
surviving  children,  with  right  of  representa- 
tion to  tbe  issue  of  such  of  my  diildren  as 
may  have  deceased,  in  the  same  manner  as 
is  herein  provided  In  respect  to  lumperty  di- 
rectly given  in  trust  for  them. 

"Nineteenth.  The  rents,  dividends,  interest 
and  Income  to  be  paid  onder  this  will,  I  In- 
tend for  the  personal  use  and  benefit  of  the 
respective  legatees.  I  therefore  provide  that 
no  sum  or  sums  Intended  to  be  paid  as  afore- 
said shall  in  any  way  be  anticipated,  alien- 
ed, charged,  incumbered,  or  diverted  from  the 
use  BO  designated.  And  if  any  person  I  so 
Intend  to  benefit  shall  do  any  act  or  make 
any  contract  or  conveyance,  or  if  any  pro- 
ceeding shall  be  had  in  law  or  chancery  or 
otherwise,  by  reason  of  which  act  contract 
conveyance  or  proceeding  he  or  she  would  if 
snch  trust  were  to  continue  in  his  or  her 
favor  be  deprived  of  the  personal  receipt  or 
use  of  any  sum  Intended  for  his  or  her  bene- 
fit then  and  In  every  snch  case,  and  imme- 
diately upon  such  act  contract  conveyance, 
or  proceeding,  the  trust  for  the  payment  to 
him  or  her  of  snch  rents,  dividends,  inter- 
est or  Income  shall  cease  and  be  utterly 
void.  In  which  event  I  authorize  said  trus- 
tees to  apply  the  amount  of  snch  rents,  divi- 
dends, interest  and  Income  for  the  support 
of  the  person  as  to  whom  said  trust  shall 
have  ceased  as  aforesaid,  or  of  his  or  her 
family,  at  their  discretion,  but  he  or  she  not 
to  have  any  legal  claim  therefor.  And  fur- 
thermore, In  case  said  trustees  should  at 
any  time  have  reason  to  suppose  that  any 
Interest  or  Income  herein  bequeathed  Is  ap- 
plied by  any  legatee  or  is  suffered  by  such 
legatee  to  be  applied  to  Improper  usee,  or 
to  snch  as  in  the  judgment  of  said  trustees 
are  not  conducive  to  the  comfortable  main- 
tenance and  support  of  such  legatee  or  his 
or  her  family,  then  and  In  every  snch  case, 
I  authorize  and  empower  said  trustees  at 
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tbelr  discretion  and  for  such  time  or  tlmea 
aa  tbey  may  think  best,  to  suspend  payment 
to  such  legatee  of  the  whole  or  any  portion 
of  the  Interest  or  Income  herein  bequeathed 
to  or  for  such  legatee.  And  In  this  evoit 
also  I  authorize  and  request  said  trustees 
to  apply  the  amount  of  such  Interest  and  In- 
come for  the  support  of  such  legatee  or  his 
or  her  family  at  their  discretion,  be  or  she 
not  to  have  any  legal  claim  therefor  during 
such  suspension.  My  will  Is,  bowoTer,  and 
I  direct  that  whenever  under  the  provisions 
contained  In  this  clause  the  trust  in  favor  of 
any  legatee  or  legatees  shall  cease,  and  when- 
ever said  trustees  shall  suspend  payment  of 
Income  under  the  authority  herein  given,  the 
principal  of  the  estate  theretofore  held  in 
trust  for  the  person  or  persons  as  to  whom 
said  trust  shall  have  been  suspended  under 
the  foregoing  provisions,  shall  still  continue 
to  be  held  and  managed  by  said  trustees  as 
before,  and  for  the  same  term  or  terms  as 
said  estate  would  have  been  held  by  said 
trustees  had  this  clause  'Nineteenth'  not 
formed  a  part  of  my  will.  The  income  of 
such  portion  of  my  estate  not  expended  for 
the  person  (or  his  or  her  family)  as  to  whom 
the  trust  shall  have  ceased  or  said  payments 
been  suspended,  to  be  Invested  by  said  trus- 
tees from  time  to  time  and  added  to  the 
residue  and  remainder  of  my  estate.  Pro- 
vided, however,  that  the  investments  of  said 
surplus  income  may  from  time  to  time,  at 
the  discretion  of  said  trustees,  be  by  them 
expended  for  or  paid  over  to  those  persons 
or  their  families  who  would  have  been  en- 
titled to  the  same  under  this  will  but  for  the 
provisions  contained  in  this  clause  'Nine- 
teenth.' And  In  no  event  ere  said  trustees 
or  any  of  them  to  be  accountable  to  any  per- 
son or  tribunal  for  the  manner  in  which  or  the 
extent  to  which  any  discretionary  power 
herein  given  to  said  trustees  may  be  exer- 
cised by  them. 

"Twentieth.  I  hereby  authorize  and  em- 
power my  executor  alone  while  acting  as 
executor,  and  also  said  trustees,  the  surviv- 
ors and  survivor  of  them  and  their  succes- 
sors In  said  trust,  to  sell  any  and  all  my 
real  estate  at  their  discretion.  And  if  from 
any  cause  the  income  from  my  estate  which 
I  have  appropriated  for  the  support  of  my 
said  wife  and  children  and  their  families 
should  at  any  time  be  insufficient  In  the  Judg- 
ment of  said  trustees  for  that  purpose,  then 
I  do  authorize  and  empower  and  request  the 
said  trustees  from  time  to  time  to  appropriate 
at  their  discretion  such  and  so  much  of  the 
principal  of  my  estate  or  of  the  above  men- 
tioned charitable  fund  as  In  their  judgment 
may  be  necessary  in  addition  to  said  Income 
for  the  comfortable  maintenance  and  sup- 
port of  my  said  wife  and  children  and  their 
families  in  accordance  with  their  station  In 
life." 

The  trustees  were  then  made  self-perpetu- 
ating,  and   their   successors   were   invested 


with  the  same  "rights,  powers,  and  duties" 
assigned  to  those  originally  named. 

A  first  codicil  made  four  months  later  con- 
tained this  clause:  "Fourth.  In  the  erent 
that  the  Income  of  my  estate  which  is  given 
In  and  by  said  will  to  my  daughter  Sophia 
should  in  the  Judgment  of  the  trustees  under 
said  will  be  insufficient  for  the  support  of 
the  said  Sophia  and  any  family  she  may 
have,  according  to  her  and  their  station  In 
life,  then  my  will  is  and  I  do  authorise  and 
direct  my  trustees  from  time  to  time  and  at 
their  discretion,  to  pay  over  to  or  expend  for 
the  benefit  of  said  Sophia  and  her  family,  if 
any  she  may  have,  so  much  as  said  trustees 
may  deem  best  of  tlie  income  if  any  there  be 
which  In  and  by  the  clause  'Nineteenth'  of 
my  said  will  is  directed  to  be  invested  by 
said  trustees  from  time  to  time  and  added 
to  the  residue  and  remainder  of  my  estate.' 
And  should  said  trustees  under  the  discre- 
tionary jpower  given  them  in  said  will  deem 
It  best  to  appropriate  any  portion  of  the  prin- 
cipal of  my  estate  for  the  suiq>ort  of  my  wife 
or  any  of  my  children  or  their  families,  then 
my  will  is  tliat  such  appropriations  be  first 
made  out  of  the  'one-fourth  QA)  part  of  said 
residue  and  remainder  of  my  estate,'  of  which 
the  Income  is  by  clause  'Eleventh'  of  my  said 
will  set  apart  as  a  charitable  fund  for  the 
period  of  twenty  (20)  years  after  my  de- 
cease. But  except  as  the  same  is  needed  fOr 
the  support  of  my  wife  or  any  of  my  children 
or  their  families,  my  will  is  and  I  direct  that 
no  portion  of  the  principal  of  my  estate  of 
which  the  income  is  by  said  clause  'Eleventh' 
of  said  will  either  absolutely  or  contingently 
devoted  to  charitable  purposes  for  the  spe- 
cific term  of  twenty  (20)  years,  and  no  por- 
tion of  the  Income  of  such  principal  shall  be 
paid  or  distributed  to  any  of  my  family  or 
descendants  till  the  expiration  of  the  term 
for  which  the  said  income  is  so  devoted;  Irat 
at  and  after  such  expiration  said  principal 
and  income  to  be  disposed  of  In  tlie  same 
manner  as  If  said  clause  11th  ('Eleventh') 
had  not  formed  a  part  of  my  said  will." 

The  residuary  estate  was  distributed  to 
the  trustees  in  1877  at  a  valuation  of  over 
$660,000.  The  testator's  widow  died  in  1869. 
He  left  three  surviving  children,  Philo,  Wal- 
ter, and  Sophia.  Walter  died  in  1883,  leav- 
ing a  widow  bom  prior  to  the  testator's  de- 
cease, and  three  children.  Philo  died  in  Sq>- 
tember,  1904,  leaving  a  widow  bom  prior  to 
the  testator's  decease,  and  four  children. 
Soph]a  is  married  and  has  four  children. 
Several  of  the  grandchildren  were  minors 
m  November,  1904,  when  this  suit  was 
brought  The  trustees  from  time  to  time' 
have  paid  over  to  certain  of  the  testator's 
children  and  their  families  portions  of  the 
principal  of  the  estate.  Such  payments  were 
not  equally  divided  among  such  children  and 
their  respective  families.  They  have  filed 
their  accounts  from  time  to  time  in  the  prop- 
er  court  of  probate,   which  has   approved 
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tbem;  but  it  was  not  alleged  that  snch  ap> 
proval  was  ever  given  on  dne  notice  to  the 
parties  In  interest.  The  last  account  filed 
shows  the  present  amount  of  the  principal 
of  the  trust  estate  to  be  about  $433,000.  In 
behalf  of  Sophia  and  her  family  an  answer 
was  filed  containing  averments  to  tbe  follow- 
ing effect:  When  the  testator  made  his  will 
and  codidla  bis  two  sons  had,  as  be  knew, 
displayed  tendencies  toward  wasteful  and 
profligate  habits,  such  as  gave  room  for  much 
anxiety  concerning  their  future  characters 
and  lives.  On  the  contrary,  tbe  testator's 
daughter,  Sophia  Ives  Owen,  bad  led  an 
exemplary  life,  bad  lived  at  home  with  ber 
father  and  was 'held  by  blm  In  particular 
r^ard  and  esteem,  and  this  special  regard 
and  fondness  of  the  testator  for  bis  said 
daughter  is  shown  by  the  provisions  of  tbe 
will  and  codicils.  Said  trustees  from  time  to 
time  bad  reason  to  suppose,  and  did  In  fact 
suppose,  that  tbe  Interest  or  income  bequeath- 
ed in  said  will  to  said  Fbilo  L.  Ives  and 
Walter  D.  Ives  and  to  tbe  legatees  In 
their  families  was  being  applied  by  said 
legatees  or  suffered  by  tbem  to  be  applied 
to  Improper  uses,  and  that  said  trustees 
did  from  time  to  time  suppose,  upon  reasons 
that  seemed  amply  to  tbem,  that  said  in- 
terest and  income  was  being  applied  by 
said  legatees  or  suffered  by  them  to  be  ap- 
plied to  uses  that,  in  tbe  judgment  of  said 
trustees,  were  not  conducive  to  the  comfort- 
able maintenance  and  support  of  said  legatees 
and  their  families;  and  said  trusteed,  acting 
under  the  discretionary  powers  conferred  by 
clause  "Nineteenth"  of  said  will,  from  time  to 
time  did  suspend  payments  to  said  Pblio  and 
Walter  and  to  the  legatees  in  tbelr  families 
of  portions  of  the  Interest  or  income  be- 
queathed in  said  will  to  said  respective  lega- 
tees, and  did  from  time  to  time  invest  por- 
tions of  said  suspended  income  and  add  tbe 
finme  to  the  residue  and  remainder  of  tbe 
estate.  In  tbe  judgment  of  said  trustees, 
the  income  given  by  tbe  will  to  Sophia  was 
Insufficient  at  all  times  for  her  support  and 
that  of  her  family,  according  to  her  and  their 
station  in  life,  and  said  trustees,  acting  un- 
der tbe  discretionary  powers  conferred  upon 
tbem  by  clause  "Fourth"  of  the  first  codicil, 
did  from  time  to  time  duly  pay  over  to  or 
expend  for  the  benefit  of  said  Sophia  and  her 
family  certain  portions  of  the  income  of 
said  estate  which  in  and  by  clause  "Nine- 
teenth" of  said  will  was  invested  by  said 
trustees  from  time  to  time  and  added  to  tbe 
residue  and  remainder  of  the  estate;  and  also, 
acting  under  the  discretionary  powers  con- 
ferred by  clause  "Twenty"  of  the  will,  from 
time  to  time  duly  appropriated  portions  of 
tbe  principal  of  said  estate  and  paid  tbe 
same  over  to  the  said  Sophia  and  to  ber 
family,  in  addition  to  tbe  income  paid  tbem 
under  the  terms  of  said  will,  for  tbelr  com- 
fortable maintenance  and  support  in  accord- 
ance with  tbelr  station  In  life. 


To  these  allegations  the  other  defendants 
demurred,  because  tbey  set  up  Irrelevant 
matters  not  germane  to  the  complaint,  and 
not  such  as  tended  to  explain  any  ambiguity 
in  tbe  will.  The  ruling  sustaining  the  de- 
murrer was  not  assigned  as  a  reason  of  ap- 
peal by  any  of  the  appellonta. 

B.  Henry  Hyde  and  Thomas  T.  Sherman, 
for  Anna  C.  Lart  et  ol.  William  F.  Henney, 
for  Caroline  P.  Ives.  Lucius  F.  Robinson, 
John  T.  Robinson,  and  Ralph  O.  Wells,  for 
Emille  Ives  et  al.  Edward  D.  Bobbins,  for 
Sophia  I.  Owen  et  al. 

BALDWIN,  J.  (after  stating  the  facts). 
The  general  Intent  of  the  testator  was  to 
secure  a  division,  first  of  the  income,  and 
ultimately  of  tbe  principal,  of  his  residuary 
estate,  subject  to  specified  reservations  in 
favor  of  bis  widow  and  daughter  and  of  cer- 
tain charities,  between  bis  three  children 
or  tbelr  families  In  three  equal  shares. 
After  bis  widow,  bis  children,  were  the 
primary  objects  of  his  solicitude,  and  particu- 
larly with  reference  to  their  comfortable  sup- 
port and  that  of  tbe  families  which  each 
might  have.  To  make  this  more  sure  be 
created,  by  tbe  nineteenth  clause  of  bis  will, 
a  spendtbrlft  trust,  and  by  the  twentieth 
authorized.  In  case  of  bis  wife  and  children 
and  tbelr  families,  additions  to  Income  from 
tbe  principal,  should  the  trustees  think  It 
necessary.  So  far  as  his  daughter  was  con- 
cerned, he  also  gave  ber  a  certain  preference 
over  her  brothers  in  this  respect  by  tbe 
directions  In  the  first  codicil.  Tbe  provi- 
sions thus  made  for  the  family  of  any  par- 
ticular beneficiary  became  inoperative  on  the 
death  of  that  beneficiary.  The  family  in- 
tended was  that  of  which  he  was  and  re- 
mained tbe  bead.  His  death  would  dissolve 
and  destroy  it  St  John  v.  Dann,  66  Conn. 
401.  404,  34  Atl.  110. 

The  death  of  Walter  In  1898,  leaving  sur- 
viving issue,  brought  tbe  fourteenth  clause 
of  tbe  will  into  operation  as  respects  the 
third  of  the  estate  designed  for  him  and  bis 
representatives.  Thereafter  tbe  income  pre- 
viously payable  to  him  or  for  bis  benefit  was 
to  be  paid  in  like  manner  to  or  for  tbe  benefit 
of  bis  widow  and  such  surviving  issue  until 
such  issue  should,  respectively,  come  of  age. 
For  this  purpose  and  until  such  times,  tbe 
trustees  were  to  continue  in  posesssion  of 
tbe  estate.  But  the  ultimate  title  to  two- 
thirds  of  tbe  share,  which  for  convenience 
we  may  term  Walter's,  became  vested  at 
his  death  in  his  three  surviving  children, 
subject  only  to  the  provision  for  the  death 
of  any  under  age  made  in  tbe  fifteenth  clause. 
The  testator,  after  giving  them  two-thirds 
of  the  Income  which  tbelr  father  had  former- 
ly enjoyed  until  one  of  tbem  should  become 
of  full  age,  bad  provided  In  respect  to  tb« 
principal  thus:  "As  they  respectively  at- 
tain said  age,  I  give,  devise,  and  bequeath 
to  tbem  respectively,  tbelr  heirs  and  assigns. 
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in  equal  portions  forever,  so  much  of  the 
principal  of  my  estate  as  Is  herein  devised 
and  bequeathed  for  the  use  and  benefit  of 
snch  deceased  son  or  daughter:  provided 
that  such  surviving  issue  are  to  take  per 
stirpes  only  and  not  per  capita,  and  the 
shares  of  snch  as  aliall  have  attained  the  age 
of  twenty-one  (21)  years  at  the  time  of  the 
decease  of  such  son  or  daughter,  their  an- 
cestor, to  be  paid  to  them  respectively  im- 
mediately upon  the  decease  of  such  ances- 
tor." Under  the  settled  canon  of  construc- 
tion that  the  law  favors  vested  estates,  this 
gift  to  them  as  they,  respectively,  came  of 
age,  being  accompanied  by  a  gift,  In  the  case 
of  any  who  should  be  minors,  of  the  income 
qieanwhlle  from  their  father's  death,  passed 
to  each,  on  that  event,  a  vested  estate  in 
his  proportional  share  of  two-thirds  of  one- 
third  of  the  principal  of  the  trust  fond. 
Johnson  v.  Bdmond,  6S  Conn.  492,  499,  38 
Atl.  603.  Such  third  was  obviously  what 
the  testator  meant  by  "so  much  of  the  princi- 
pal of  my  estate  as  Is  herein  devised  and 
bequeathed  for  the  use  and  benefit  of  snch 
deceased  son."  The  postponement  of  the 
delivery  of  possession  to  any  grandchild 
until  he  should  be  of  age  was  Intended  pri- 
marily for  his  protection,  and  secondarily  to 
keep  the  property  in  the  testator's  family 
or  send  it  to  charitable  uses  in  case  of  the 
legatee's' death  when  a  minor 

As  to  the  other  third  of  Walter's  share, 
the  fourteenth  clause  of  the  will,  after  provid- 
ing that  one-third  of  the  income  payable  to  or 
for  the  benefit  of  Walter  during  his  life, 
should  after  his  death  be  paid,  "In  like  man- 
ner," to  his  widow  for  life,  adds  these  words: 
"And  upon  her  decease,  leaving  lawful  issue 
of  her  deceased  husband  (my  son)  then  liv- 
ing, said  one-third  part  (%)  income  and  the 
principal  to  go  for  the  benefit  of  such  Issue  in 
the  same  manner  as  the  other  two-thirds 
parts  (%)  thereof.  And  in  case  of  no  such 
issue  surviving  her,  said  income  and  princi- 
pal to  be  held  and  disposed  of  by  said  trus- 
tees in  the  manner  provided  in  the  clause 
next  following."  The  phrase  "in  the  same 
manner,"  as  thus  employed,  designates  the 
mode  tn  which  the  recipients  shall  be  benefit- 
ed. It  cannot  be  r^arded  as  intended  to  de- 
scribe who  snch  recipients  are,  and  thus  as 
sending  either  Income  or  principal  to  those 
In  whose  favor  estates  in  two-thirds  of  Wal- 
ter's share  had  already  been  created.  The 
recipients  Intended  are  not  left  to  be  ascer- 
tained by  inference,  but  are  clearly  designat- 
ed. They  are  the  issue  of  Walter  who  may 
be  living  at  his  widow's  decease,  and,  should 
none  such  then  survive,  both  income  and 
principal  were  to  go  as  the  fifteenth  clause 
particularly  directs.  The  phrase  "one-third 
(%)  part  of  the  Income  herein  directed  to  be 
paid  to  or  for  her  deceased  husband  during 
blF  life"  must  be  interpreted  with  reference 
to  the  previous  provisions  for  a  severance  of 
Walter's  third  upon  his  death.    If  all  his 


children  bad  been  then  of  age,  and  neither 
his  wife  nor  the  testator's  widow  had  been 
living,  it  is  plain  that  such  a  severance 
would  have  been  required,  for  each  child 
would  have  been  Immediately  entitled  to 
his  share  of  the  principal.  Had  the  testa- 
tor's widow  been  then  In  life.  It  would  hare 
been  necessary  and  proper  first  to  set  apart 
with  the  approval  of  the  court  of  probate,  a 
fund  sufficient  to  produce  an  income  which 
would  satisfy  all  the  provisions  of  the  wIU 
in  her  favor,  and  to  take  a  third  of  this  fund 
for  the  time  being  out  of  what  would  other- 
wise be  Walter's  share.  In  like  manner, 
Walter's  widow  can  now- be  sufficiently  pro- 
tected by  thus  setting  apart  a  third  of  that 
share  to  be  held  by  the  trustees  for  her  bene- 
fit during  her  life;  and  the  general  intent  of 
the  will  Justifies  and  requires  the  adoption 
of  that  course. 

Whether  there  are  In  the  will  any  provi- 
sions which  are  invalid  under  the  forma 
statute  of  perpetuities  we  have  no  occasion 
to  inquire,  since  no  advice  has  been  asked 
by  the  trustees  with  respect  to  that  question, 
nor  any  claim  in  regard  to  it  made  by  .any  of 
the  parties  in  interest  either  in  this  court  or 
in  the  court  below.  In  view  of  these  con- 
ditions, we  intimate  no  opinion  as  to  the 
validity  of  any  provision  affecting  the  in- 
terest of  a  grandchild  who  may  die  und» 
age.  From  and  after  the  death  of  Walter, 
neither  the  income  nor  the  principal  of  his 
share  jcould  be  reduced,  under  any  authority 
given  by  the  twentieth  clause  of  the  will,  by 
appropriations  In  favor  of  Sophia  and  bv 
family,  or  Phllo  and  his  family.  So  long  as 
he  ronalned  In  life,  he  or  bis  family  might 
have  been  benefited  by  appropriations  from 
the  trust  fund  at  the  expense  of  his  father's 
other  children  and  their  families,  and  the;- 
at  his  expense  and  that  of  his  family.  Thoe 
was  thus  a  mutuality  of  burden.  Eadi 
child  bore  his  part  of  it,  and  to  each  It  might 
be  a  source  of  benefit  Walter's  death  cot 
off  any  further  possibility  of  such  benefits 
either  to  him  or  to  his  family.  This  termi- 
nation of  all  opportunity  for  reciprocity  in 
this  regard,  the  provisions  for  a  severance  of 
the  principal  of  his  share,  and  the  general  hi- 
tent  of  the  testator  to  secure  eqtiality  between 
his  children  forbid  a  construction  of  the 
clause  in  question  which  would  charge  the 
share  of  any  child,  when  once  thus  severed  by 
reason  of  his  death,  with  burdens  in  favor  of 
any  other  child  or  of  the  family  of  any  other 

We  have  also  come  to  the  conclusion  that 
the  nineteenth  clause  does  not  apply  to  0» 
testator's  grandchildren.  While  the  language 
used  is  sufficiently  general  to  comprehend 
them,  it  is  controlled  by  the  obvious  purposes 
to  secure  which  the  article  is  drawn,  and  by 
the  words  of  absolute  gift  found  in  the  four- 
teenth clause.  There  could  be  no  snbstan- 
tial  danger  from  giving  to  each  minor  grand- 
child the  benefit  of  the  entire  income  of  bis 
share.    It  would  naturally  be  disbursed  ei- 
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tlier  by  the  tnistees  or  by  his  guardian,  and 
in  case  of  the  marriage  of  a  granddaughter 
was,  by  the  sixteenth  clause,  secured,  so  far 
as  It  might  come  into  her  hands,  to  her  sole 
and  separate  use.    Xor  is  it  consistent  with 
tlie  general  intent  of  the  testator  to  malce  an 
-equal  distribution  between  the  three  stocks 
of  descent  to  bring  back  the  fruits  of  prop- 
erty once  severed  from  the  corpus  of  the  trust 
to  Increase  that  corpus,  even  conditionally 
-and  temporarily.    Prom  the  date  of  the  sev- 
erance of  Walter's  share,  which  is  to  be  made 
as  of  the  date  of  his  death,  until  the  death 
'Of  Phllo,  the  other  two  shares  remained  In  one 
undivided  and  Indivisible  mass,  subject  to  all 
the   discretionary   powers    of   the    trustees 
which  had  existed  in  respect  to  the  entire 
trust  estate  prior  to  the  death  of  Walter. 
From  and  after  the  death  of  Phllo,  his  third 
should  have  been  divided  and  set  apart,  and 
the  immediate  ownership  and  enjoyment  of 
two-thirds  of  it  then  passed  of  right  to  his 
children.  If  they  were  all  then  of  age,  to  be 
equally   divided   between   them;   the   other 
third  of  It  being  first  set  apart  to  be  held  by 
the  trustees  for  the  benefit  of  Fhilo's  widow, 
for  life,  and  then  to  go  to  his  Issue  who  may 
survive  her,  if  any,  in  the  manner  already 
stated  with  reference  to  the  fund  to  t>e  set 
apart  for  the  primary  benefit  of  Walter's  wid- 
ow.   During  the  life  of  Sophia,  the  discretion- 
ary power  given  to  the  trustees,  by  the  twen- 
tieth clause  of  the  will,  to  make  appropria- 
tions from  the  principal  of  the  third  of  the 
residuary  estate  remaining  after  the  sever- 
ance of   Walter's   third    and   Phtlo's   third, 
"to  secure  her  comfortable  maintenance  and 
■that  of  her  family,  continues  In  full  force  as 
respects  her  third.    So  far  as  respects  any 
addition  to  the  principal  of  the  trust  fund 
which  may  have  been  made  under  the  nlne- 
'teenth  clause,  and  which  remained  a  part 
of  the  principal  at  the  death  of  Walter,  it 
should,  for  the  purpose  of  setting  apart  what 
represents  his  share  of  the  principal  of  the 
^atate,  be  oonsldered  as  then  fully  incorpo- 
rated Into  that  principal.    So  far  as  respects 
any  addition  to  the  principal  of  the  trust 
fund  which  may  have  been  made  under  that 
«Iause  between  the  death  of  Walter  and  that 
-of  Phllo,  and  which  remained  part  of  the 
principal  at  Pbllo's  death,  it  should,  in  like 
•manner,  as  to  those  purposes,  be  considered 
as  then  fully  and  finally  Incorporated  Into 
that   principal.    All  payments   of  principal 
made  by  the  trustees  in  the  exercise  of  their 
discretionary  powers  to  any  beneficiary  oper- 
ate as  a  withdrawal  of  the  amount  so  paid 
finally  and  forever  from  the  principal  of  the 
•estate.    Such  payments  the  will  only  author- 
ised for  the  purpose  of  securing  the  comfort- 
■able  support  of  those  to  profit  by  them.    All 
money  thus  appropriated  was  to  be  used  up 
■for  present  necessities,  and  not  saved  to  en- 
rich the  possessors.    They  were  to  take  It 
as  part  of  their  Income  to  be  spent  as  such, 
and  neither  they  nor  their  representatives  can 
<be  thereafter  held  accountable  for  it,  any 


more  than  for  the  disposition  of  what  was  re- 
ceived and  paid  to  or  for  them  as  part  of  the 
regular  income  of  the  trust  Inequality  of 
benefit,  as  re8i>ects  the  three  stocks  of  de- 
scent, has  thus  resulted,  but  only  because 
It  was  a  leading  object  of  the  testator,  care- 
fully expressed,  to  secure  to  each  child  for 
life  a  comfortable  support  for  himself  and 
bis  family,  whatever  dUCerences  between  the 
families  might  exist  in  respect  to  the  number 
of  persons  Included  in  each,  or  In  the  scale 
of  expenditure  corresponding  to  the  social 
station  in  which  each  might  be  placed.  Had 
he  Intended  that  such  appropriations  should, 
on  a  final  reckoning,  be  treated  as  made  at 
the  expense  of  any  particular  share,  to  go 
to  any  particular  child  or  his  representatives, 
it  may  be  safely  assumed,  in  view  of  the 
precise  directions  as  to  advancements  made 
In  the  seventeenth  clause,  that  be  would  have 
so  expressly  provided. 

It  follows  that  the  superior  court  erred  ic 
Its  conclusions.  The  material  questions  ask- 
ed by  the  trustees  should  have  been  answered 
as   follows: 

1.  The  estate  should  not  be  kept  Intact 
and  held  as  an  entirety  and  the  Income  ap- 
plied, as  directed  by  the  will  and  codicils,  so 
long  as  any  of  the  children  of  the  testator 
are  alive. 

8.  The  widow  of  neither  son  Is  now  entitled 
to  a  specific  portion  of  the  income  of  the  en- 
tire estate;  but  the  widow  of  each  Is  now 
entitled  to  the  income  of  a  specific  portion  of 
the  principal,  to  be  set  aside  for  her  benefit. 

4.  The  children  of  Phllo,  all  being  of  full 
age,  are  now  entitled  to  a  portion  of  the 
principal  of  the  estate,  namely,  to  two-thirds 
of  half  of  what  of  right  constituted  the  prin- 
cipal of  the  trust  fund  at  his  death. 

6.  The  children  of  Walter,  although  all  but 
one  are  minors,  are  now  entitled,  so  far  as 
ownership  is  concerned,  to  a  portion  of  the 
principal  of  the  estate,  namely,  to  two-thirds 
of  one-third  of  what  constituted  the  principal 
of  the  trust  fund  at  his  death.  Walter 
Edgar  Ives  became,  on  May  24,  1905,  abso- 
lutely entitled  to  the  possession  of  one-third 
of  said  portion.  The  others  have  each 
a  vested  interest  in  one-half  of  what  remains 
of  it,  subject  to  any  valid  provision  that  may 
exist  for  the  contingency  of  their  dying 
under  age. 

8.  No  payments  of  principal  heretofore 
made  to  or  for  the  benefit  of  the  respective 
children  of  the  testator  or  their  families,  by 
▼Irtue  of  any  discretionary  powers  conferred 
upon  the  trustees  by  the  will  or  codicils, 
should  be  counted  as  a  part  of  the  principal 
of  the  estate. 

9.  The  trustees  have  a  discretion  in  future 
to  make  or  withhold  payments  of  principal  or 
Income  to  or  for  the  benefit  of  legatees  to 
the  following  extent:  (1)  All  powers  given 
them  by  the  nineteenth  clause  continue  un- 
abridged as  respects  Mrs.  Sophia  I.  Owen  and 
her  family  during  her  life,  with  relation  to 
the  third  of  the  estate  remaining  In  their 


Digitized  by  VjOOQIC 


956 


02  ATLANTIC  REPORTER. 


(Ud. 


bands  after  Pbilo's  ebare  is  severed.  (2)  All 
powers  given  tbem  by  the  twentieth  clause 
and  the  fourth  clause  of  the  first  codicil  con- 
tinue unabridged  as  respects  Mrs.  Sophia  I. 
Owen  and  her  family,  with  relation  to  said 
third  of  the  estate  last  aboVe  described. 

10.  Future  payments  of  principal,  if  any, 
made  to  or  for  the  benefit  of  Mrs.  Sophia  I. 
Owen  or  her  family,. by  virtue  of  any  of  the 
discretionary  powers  conferred  upon  the 
trustees  by  the  will  and  codicils,  should  not 
be  counted  as  part  of  the  principal  of  the  es- 
tate upon  any  future  distribution. 

11.  The  trustees  have  no  discretion  to  make 
any  payment  of  principal  to  the  widow 
of  either  son.  As  to  the  amount  of  income 
to  be  paid  to  each,  they  have  the  discretionary 
powers  given  them  by  the  nineteenth  danse 
of  the  win  In  respect  to  other  legatees. 

There  Is  error,  and  the  judgment  of  the 
superior  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  a  Judg- 
ment in  conformity  with  this  opinion.  No 
costs  will  be  taxed  in  this  court  in  favor  of 
any  party.    The  other  Judges  concurred. 


CARSWELL  T.  SWINDELL  et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  9.  1906.) 

1.  QuiETiNO    Tttlk— Essentials    of    Reuet 
—Possession  or  Plaintiff. 

In  order  to  maintain  a  bill  for  the  removal 
of  a  cloud  from  title,  plaintiff  must  affirma- 
tively allege  and  show  that  he  is  in  poasession 
of  the  property,  and,  anless  the  defendants  are 
numerous,  his  title  mnst  be  established  at  law 
or  be  founded  on  undisputed  evidence  of  long 
continued  possession. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  §i  36-i6,  74.] 

2.  Saub— PLEADina— AuJDOATiONS  OF  Posses- 
sion. 

A  bill  for  the  removal  of  a  cloud  from 
plaintiff's  title,  which  alleges  that  plaintiff 
entered  into  possession  of  the  land,  but  fails 
to  show  that  such  possession  is  actual,  as  dis- 
tinguished from  merely  constructive  possession, 
is  defective. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  H  36-45,  73,  74.1 

3.  Samb— TiTtE    OF    Plaintiff— S  ufmcienot 

OF  ESTABUSHMENT  AT   LAW. 

A  decision  of  the  Commissioner  of  the 
Land  Office  denying  a  patent,  on  the  ground 
that  the  land  sought  to  be  patented  was  made 
land,  and  that  as  such  it  belonged  to  the  ripari- 
an proprietor  and  was  not  subject  to  a  war- 
rant, was  not  a  judicial  determination  of  the 
legal  title  to  the  land  sought  to  be  patented,  as 
between  the  applicant  for  the  patent  and  the 
caveator^  who  claimed  the  made  land  by  virtue 
of  his  title  as  prior  patentee  of  an  island  to 
which  he  asserted  the  made  land  had  become 
attached  by  accretion. 

4.  Public    Lands — Patent — Collateral    At- 
tack. 

The  effect  of  a  patent  in  passing  title  may 
be  questioned  in  a  suit  at  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Public  Lands.  U  324-326.] 

6.   Injunction   —Pleadings  —  Ibbepasabi.k 
IwjXTRT— Allegations  of  Fact. 

Where  an  allegation  of  irreparable  injury 
is  made  in  a  bill  to  enjoin  a  trespass,  facta 


showing  that  apprehension  of  such  injury  is 
well  founded  must  also  be  stated. 

[Ed.  Note.— For  cases  in  point,  see  voL  27, 
Cent.  Dig.  Injunction,  ff  228,  232.] 

6.  Same. 

Equity  will  not  retain  jurisdiction  of  a 
bill  to  enjoin  a  trespass,  which  contains  no  alle- 
gations of  irreparable  injury,  nor  of  the  in- 
solvency of  defendants,  nor  anything  to  show 
the  inadequacy  of  the  legal  remedy. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  IS  15-17.] 

7.  Sake  — Gbounds    of    Relief  —  Izitekfeb- 
ence  and  Thbeats. 

Acts  of  defendants  in  claiming  and  assert- 
ing title  to  land,  in  entering  upon  the  same, 
denying  plaintiff's  title,  and  tiireatening  to 
again  enter  upon  the  land  and  destroy  a  build- 
ing thereon,  are  not  of  themselves  sufficient 
grounds  to  authorize  the  issuance  of  an  injunc- 
tion. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Thomas  S.  Baer,  Judge. 
Bill  by  Robert  8.  Carswell  against  Walter 

B.  Swindell,  trustee,  and  others.  From  a 
decree  in  favor  of  defendants,  plalntur  ap- 
peals.   AflSrmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BOYD,  PAGE,  PEARCK,  SOHMUCKEJB, 
JONES,  and  BURKE,  JJ. 

David  M.  Newbold  and  Thomas  O.  Hayes, 
for  appellant    Alexander  Preston  and  John 

C.  Rose,  tor  appellees. 

PAGE,  J.  The  appellant  filed  a  biU  In  tite 
lower  court  against  the  appellees  praying 
for  an  Injunction  to  restrain  the  latter  from 
asserting  any  right  or  title  to  the  land  and 
accretions  thereto  descrit>ed  in  the  bill,  and 
also  for  the  purpose  of  obtaining  a  decree 
removing  an  alleged  cloud  on  the  title  of  the 
complainant  to  the  land  and  accretions.  The 
case  was  submitted  ujpon  bill  and  exhibits. 
The  court  refused  the  injunction,  and  from 
the  decree  thia  appeal  is  taken.  The  facts 
charged  in  the  bill  are  as  follows:  In  1904 
the  complainant  purchased  certain  land  at 
public  sale  from  David  Newbold,  Jr.,  for 
$1,225,  and,  after  final  ratification  of  the  sale. 
It  Is  alleged  that  "the  complainant  entered 
Into  possession  of  said  land,  the  metes  and 
bounds  of  which"  are  described  la  Ehcbibits 
Noa.  1  and  2  filed  with  the  bllL  The  land 
was  originally  in  part,  an  Island  In  the  mid- 
dle branch  of  the  Patapsco  river,  a  public 
navigable  water  within  the  limits  of  Balti- 
more city,  and  In  part  submerged  land  cov- 
ered by  water.  The  fast  land  forming  orig- 
inally said  island  and  included  in  the  pat- 
ent hereinafter  mentioned  was  about  four 
or  five  acres,  and  since  the  19th  day  of  Octo- 
ber, the  date  when  the  original  patent  from 
the  state  of  Maryland  was  issued,  the  fast 
land  of  the  said  island  has  extended  nearly  to 
the  mainland,  by  imperceptible  accretions, 
forming  on  the  shores  of  said  island  and 
becoming  part  of  it  That  the  land  purchas- 
ed by  the  complainant  was  patented  by  the 
state  on  October  19,  1861,  to  one  Tbales  A. 
Linthicum,  who  on  Ai^ll  Xd,  1873,  sold  and 
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conveyed  the  same  to  Sidney  C.  Long,  who 
subsequently,  in  1902,  executed  a  mortgage 
thereon  to  one  David  M.  Newbold  and  that 
■aid  mortgage  was  subsequently  foreclosed, 
and  sold  by  the  trustee  thereunder,  to  the 
complainant.  By  the  fifth  paragraph  of  said 
bill,  it  is  charged  that  the  appellant  "Is  now, 
and  has  been  since  he  acquired  bis  title  to 
the  said  land ;  in  possession  of  all  the  land" 
described  in  his  deed  from  said  trustee,  as 
well  as  that  described  In  the  said  patent,  and 
that  his  predecessors  in  title  were  also  In 
possession  of  said  land,  and  it  Is  also  averred 
that  he  now  has  a  clear  legal  and  equitable 
title  thereto,  and  that  the  said  title  was  Ju- 
dicially passed  upon  by  the  Commissioner 
of  the  Land  Office,  in  a  caveat  proceeding 
decided  in  favor  of  said  Linthlcum  on  Novem- 
ber 8,  1873,  and  a  certified  copy  of  the  pro- 
ceeding In  the  Land  Office  Is  filed  with  the 
bin  marked  "Plaintiffs  Exhibit  No.  4." 
That  the  defendants  (appellees),  "under  paper 
writings  purporting  to  be  deeds,"  claim  and 
assert  tltie  to  the  land  and  its  accretions, 
bat  have  no  title  whatever  to  the  same,  yet 
the  said  assertions  of  title  create  a  cloud  up- 
on the  title  of  the  appellants.  The  appel- 
lants filed  with  their  bill  exhibits  which  show 
that  the  said  defendants  have  deeded  said 
land,  from  time  to  time  tor  many  years,  and 
further  all^e  that  the  appellees  have  "en- 
tered upon  said  land  and  accretions  and  pull- 
ed down  a  portion  of  the  fences  surrounding 
the  said  land  and  its  accretions,  threatening 
to  destroy  the  building  on  said  land,  and  so 
continued  on  said  land  until  the  appellant 
compelled  them  to  desist  from  their  trespass 
and  leave  his  said  land  and  premises."  That 
the  appellees  still  deny  the  title  and  right  of 
possession  of  the  appellant  and  threaten  to 
again  forcibly  enter  upon  the  land,  and  the 
complainant  "believes  and  avers  that  said  de- 
fendants will  Immediately  attempt  to  carry 
Into  execution  said  threat,  if  they  are  not  im- 
mediately enjoined  and  restrained  by  this 
court  It  further  appears  from  the  bill  and 
exhibits  that  the  patent  of  Thalia,  when  the 
same  was  issued,  included  only  a  little  over 
16  acres  of  land,  of  which  there  were  only  4 
or  5  acres  of  fast  land,  the  rest  being"  sub- 
merged land  forming  the  bottom  of  the  Pa- 
tapsco  river;  that  by  subsequent  "accretions 
to  shores  of  the  original  Island,"  extending 
nearly  to  the  mainland,  the  area  has  increas- 
ed, until  now  it  includes  over  84  acres.  Plats 
are  filed  with  the  bill  showing  the  land  as 
granted  by  the  patents  and  the  accretions  up 
to  the  time  the  mortgage  was  given,  and  also 
up  to  the  period  when  the  appellant  acquired 
Ms  title.  It  also  appears,  from  exhibits  and 
plats  filed  with  the  bill,  that  the  appellees 
and  others,  from  whom  they  derived  what- 
ever rights  they  may  have,  for  many  yean 
have  claimed  title  to  the  said  property,  show- 
ing also  that  they  claim  under  a  deed  bear- 
ing date  in  1872  from  Jame»  Carroll  to  their 
ancestor  Charles  Ranstead,  and  since  that 


time  it  has  passed  by  descent  or  conveyances 
to  the  appellees  and  bought,  sold,  mortgaged, 
and  partitioned  by  them  or  those  claiming 
under  them. 

The  general  principles  applicable  to  a 
bill  of  this  nature  are  well  settled.  It  is 
a  proceeding  not  Intended  to  put  an  end 
to  vexatious  litigation,  but  brought  because 
the  party  fears  future  injury  to  his  rights; 
and  to  maintain  it  the  complainant  must  be 
In  possession  of  the  property;  and,  except 
when  the  defendants  are  numerous,  his  title, 
if  a  legal  one,  must  have  been  established 
at  law,  or  be  founded  on  undisputed  evi- 
dence of  long  continued  possession.  Posses- 
sion In  this  class  of  cases  is  not  a  fact  to 
be  presumed,  but  must  be  affirmatively  al- 
leged and  shown.  Livingston  v.  Hall,  7S  Md. 
386,  21  Atl.  40.  -In  Textat  v.  Shipley,  77  Md. 
475,  26  Atl.  1019,  this  court  said.  It  was  a 
general  rule  in  this  class  of  cases  that  the 
bill  cannot  be  maintained  without  clear 
proof  of  both  possession  and  legal  title  in 
the  plaintiff.  If  the  plaintiff  is  In  actual 
possession,  he  cannot  have  "a  remedy  at 
law,  and  Is  obliged  therefore  to  seek  the  aid 
of  a  court  of  equity.  If,  however,  the  posses- 
sion Is  In  another  person,  his  remedy  is  by 
action  of  ejectment,  and  there  Is  no  ground 
for  the  Interposition  of  a  court  of  equity,  for 
the  reason  he  has  an  adequate  remedy  at 
law."  See,  also,  Polk  t.  Pendleton,  81  Md. 
118. 

The  bill  In  this  case  alleges  that  the  ap- 
pellee "entered  into  possession  of  said  land, 
etc."  There  is  nothing  to  show  what  the 
character  of  the  possession  is,  whether  an 
actual  possession,  or  one  merely  that  may  ex- 
ist in  contemplation  of  law  without  actual 
personal  enjoyment  or  occupation.  28  A.  & 
E.  Ency.  of  Law,  p.  239.  Clearly  the  bill 
Is  defective  In  not  setting  forth  such  facts  aa 
would  show  that  the  appellant  was  In  the 
actual  possession  of  the  property.  The  de- 
cisions cited  by  the  appellant's  counsel  show 
that,  to  maintain  a  bill  quia  timet,  legal 
title  and  possession  also  must  be  sbown,  and 
not  that  kind  of  possession  which  the  law 
carries  by  virtue  of  the  legal  title,  for  it 
may  well  be  that  one  may  have  legal  title 
without  actual  possession.  8  A.  &  B.  Ency. 
of  Law,  159,  and  cases.  Nor  does  the  bill 
show  a  legal  title  which  has  been  established 
by  law,  or  Is  founded  on  undlq[>uted  evidence 
or  long  continued  possession.  The  founda- 
tion of  the  appellant's  title  Is  the  patent  of 
Thalia,  issued  in  1861,  for  16  acres,  and  the 
claim  Is  that,  by  Imperceptible  accretions, 
this  area  has  been  Increased  to  34  acres.  On 
the  side  of  the  appellant  It  appears  that  the 
appellees  have  been  claiming  title  to  the 
property  under  a  deed  from  James  Carroll 
dated  6tb  of  January,  1862,  and  from  that 
date  have  been  asserting  their  title  by  deal- 
ings with  the  property  during  all  that  time. 
In  dividing  it  selling  and  buying  it  and  mort- 
gaging it  eta    It  Is  alleged  that  the  appel- 
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lees'  title  was  judicially  passed  upon  In  favor 
of  Llnthicum,  by  the  Commissioner  of  the 
Land  Ofl9ce,  In  a  c&reat  proceeding  In  1873. 
But  reference  to  a  copy  of  the  proceedings 
filed  with  the  bill  does  not  support  the  al- 
legation. These  proceedings  show  that  one 
Reed  had  applied  for  a  patent  for  "Reed's 
Island,"  and  Its  Issuance  was  caveated  by 
Long,  upon  the  ground  that  the  land  sought 
to  be  patented  was  the  same  as  that  covered 
by.  the  patent  of  Thalia  Issued  In  1861.  The 
Commissioner  held  that  this  allegation  was 
correct — that  It  appeared  that  a  large  part 
of  the  land  then  sought  to  be  patented  was 
made  land,  that  all  accretions  belong  to  the 
riparian  proprietor  and  not  subject  to  a  war- 
rant from  the  Land  OfBce,  etc.  The  Com> 
missioner  does  not  decide  that  the  accre- 
tions were  the  property  of  the  patentee  of 
Thalia  (or  some  one  claiming  under  him), 
but  that  It  belongs  to  the  riparian  proprietor, 
whether  of  the  mainland  or  Island  does  not 
appear.  Hie  effect  of  the  decision  is  that,  as 
to  the  accretions,  they  are  not  subject  to  a 
warrant  from  the  Land  Office.  There  has 
been  no  judicial  determination  of  the  ap- 
I>ellee8'  legal  title,  and  the  whole  question  as 
to  whom  the  legal  title  belongs  is  not  clear, 
but  rests  upon  the  determination  of  questions 
of  law  and  fact,  peculiarly  within  the  prov- 
ince of  a  court  of  law.  The  effect  of  a  patent 
in  passing  title  may  be  questioned  In  a  suit 
of  law,  and  hence  the  general  role  is  to  is- 
sue the  patent  where  right  is  doubtful. 
Jones  V.  Badley,  4  Md.  Ob.  170.  The  present 
case  is  therefore  within  the  rulings  in  that 
of  Clayton  v.  Shoemaker,  67  Md.  219,  9  Atl. 
636,  where  this  court  said:  "Here  then  we 
are  confronted  with  questions  directly  re- 
lating to  the  title  to  land,  and,  although  in 
some  cases  where  irreparable  injury  might 
result  from  delay  a  temporary  injunction 
ought  to  be  granted  until  the  legal  title  can 
be  determined  in  the  proper  forum,  a  court 
of  equity  will  not  pass  a  decree  operating  as 
a  final  decision  of  the  rights  of  parties.  To 
do  80  would  be  tantamount  to  a  substitution 
of  chancery  jurisdiction  for  that  of  courts  of 
law  deciding  questiona  directly  relating  to  the 
title  to  real  estate."  Park  Ass'n  v.  Shartzer, 
83  Md.  IS.  84  Ati.  536.  The  remedy  at  law 
for  the  case  presented  by  the  bill  is  plain 
and  adequate,  and,  when  that  is  so,  the  aid 
of  a  court  of  equity  cannot  be  inv<Aed. 
Hecbt  y.  Colquhoun,  67  Md.  S68. 

The  decree  appealed  from  goes  no  further 
than  to  refuse  the  injunction  prayed  for: 
There  are  no  allegations  in  the  bill  of  ir- 
reparable Injury,  nor  that  the  damage  com- 
plained of  is  intolerable,  nor  that  the  mis- 
chief goes  to  the  destruction  of  the  thing. 
If  such  allegation  were  made,  there  must 
be  also  such  facts  stated  as  show  that  the 
apprehension  of  injury  is  well  founded. 
"White  V.  Flannigaln,  1  Md.  543,  54  Am.  Dec. 
668.  In  that  case  the  court  said,  the  bill 
must  "contain  a  clear  statement  of  the  facts 


up<Hi  which  the  plaintiff  relies  for  reliefs 
*  •  •  In  order  that  It  may  be  seen 
whether  there  Is  a  just  and  proper  ground 
for  the  application  of  so  summary  ronedy" 
as  that  of  injunction.  Lamm  &  Hughes  t. 
Burrell,  00  Md.  274,  14  Atl.  682;  Tlfel  ▼. 
Jenkins,  96  Md.  867,  58  Ati.  429;  O.  ft  O.  C. 
Co.  V.  Toung,  3  Md.  480.  Here  the  facts  al- 
leged do  not  show  a  case  of  Irreparable  in- 
jury. There  Is  no  averment  of  the  insolvency 
of  the  appellees,  nor  of  their  inabUlty  to 
fully  respond  in  damages;  nor  is  the  charac- 
ter of  the  apprehended  injuries  such  as  can- 
not be  fully  compensated  for  by  a  judgment 
in  a  court  at  law.  Even  if  there  were  snch 
averments,  if  the  facts  charged  in  the  bill 
do  not  show  that  the  appellant  was  com- 
mitting irreparable  injury,  and  the  case  pre- 
sented is  <me  for  a  court  of  law,  a  court  of 
equity  will  not  interfere.  Pfeltx  v.  Pfeltz,. 
14  Md.  881. 

The  appellant  contends  that  the  vexatIou» 
Interference  by  the  appellee  and  the  threats 
averred  in  the  bill  are  "ample"  grounds  tar 
the  issuing  of  the  Injunction  and  cites  to  sus- 
tain this  pr(^>osition  the  case  of  Bhiplegr  ▼• 
W.  Md.  R.  B.  Co.,  99  Md.  116^  66  Atl.  96& 
That  was  the  case  of  a  ratlron.-l  company 
which  threatened  to  take  the  pro$)erty  of 
the  plaintiff  in  the  construction  of  its  road 
which  had  not  been  condemned  or  paid  for, 
and  it  was  held  that  such  averments  are  a 
BufBcient  foundation  for  the  issue  of  a  pre- 
liminary Injunction.  But  that  ruling  was 
based  upon  the  well-establlsbed  principle  that 
courts  will  not  suffer  corporate  bodies  to  take 
proceedings  of  an  illegal  character  under  the 
Constitution,  whethw  Irreparable  or  not, 
and  that  the  authority  of  the  courts  to  re- 
struin  in  such  cases  from  .an  abuse  of  their 
powers  18  well  established.  Western  Mai7- 
land  R.  B.  Oo.  V.  Owings.  16  Md.  203,  74 
Am.  Dec.  663;  Am.  Tel.  ft  Tel.  Co.  v.  Peazce, 
71  Md.  639,  18  Atl.  910,  7  L.  R.  A.  200. 

There  being  no  sufficient  ground  alleged 
in  the  bill,  the  decree  appealed  from  will  be 
affirmed. 

Decree  affirmed. 


BALTIMORE  ft  O.  R.  CO.  et  al.  v.  DECK. 
(Court  of  Appeals  of  Maryland.    Jan.  0,  1908.> 

1.  WrrNESBBS— CBOSB-BxAinnATioir. 

Defendants,  on  croas-ezaminaticm  of  plain- 
tiff, may  not  ask  whether  he  heard  a  certain 
witness  give  certain  testimony  on  the  former 
trial;  hs  having.  In  his  examination  in  chief, 
made  no  mention  of  such  wimeas  or  the  testi- 
mony on  the  former  trial. 

(Ed.  Note.— For  cases  in  point,  see  voL   50,. 
Cent.  Dig.  Witnesses,  {§  949,  952.] 

2.  AfpeaX/ — Habmt.fbs  Ebbob. 

Any  error  in  refusing  to  allow  a  certain 
qaeeUon  on  crosB-ezamination  is  harmless; 
the  witness  having  later  testified  fully  on  the 
subject. 

[Ed.  Note. — For  cases  in  point,  see  voL   3,. 
Cent.  Dig.  Appeal  and  Error,  {|  ISOO,  4201.] 
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B.  Railboads  — Injttsies  to   Tbesfassuu  — 

Evide:«ce. 

Refusing  to  allow  defendants,  in  an  action 
against  a  railroad  company  and  its  servant 
for  shooting  plaintiff,  to  ask  a  witness  how  of- 
ten he  got  meBsages  that  gentlemen  had  drawn 
pistols  on  and  tnreatened  trainmen,  there  be- 
ing testimony  that  plaintiff  and  others  who 
were  stealing  a  ride  on  a  freight  train  had  so 
acted  towards  the  trainmen,  and  that  a  mes- 
sage announcing  it  had  been  sent  to  the  rail- 
road authorities,  is  proper;  it  not  appearing 
how  the  answer  could  be  material  or  relevant. 

4.  SaHB— InSTBUCTlOIlK— BVIDEMOB    TO     SUP- 
POBT. 

Giving  an  instruction,  in  an  action  against 
a  railroad  company  and  its  employ^,  who  also 
held  a  commission  as  policeman  from  the  state, 
for  the  shooting  of  plaintiff  by  such  employs, 
stating  the  liability  of  defendants,  if  the  jury 
found,  among  other  things,  that  at  the  time 
the  employs  shot  he  was  attempting  to  drive 
trespasser*  from  the  train,  is  erroneous;  there 
being  no  evidence  that  he  waa  making  such  at- 
tempt, bat  morely  that  he  was  in  toe  act  of 
arresting  plalntill  and  other*,  who  were  steal- 
ing a  ride. 

5.  EVIDENCB — ^Admissiors. 

Testimony  that  after  plaintiff  was  shot, 
end  while  he  was  lying  on  the  grctund,  defend- 
ant's employe,  in  the  presence  of  plaintiff  and 
another,  said,  "Tes,  if  I  hadn't  shot  •  •  • 
(him]  1  would  have  kicked  his  ribs  in,"  is  evi- 
dence against  defendant  that  the  employe  shot 
plain  tiffT 

6.  Masteb  and   Skbvaht— Act  ik  Soofz!    or 

EmPMTMENT— E?V1DKN0B. 

Whether  one  who  was  In  the  employ  of  a 
railroad  company  as  a  special  officer,  and  had 
a  commission  as  police  officer  from  the  state, 
was  acting  in  the  scope  of  his  employment  with 
the  company  when  he  shot  plaintiff,  who  waa 
stealing  a  ride  on  the  company's  freight  train, 
held  a  question  for  tha  Jury,  under  all  the  fact* 
and  circumstances. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  (  127Q.] 

Appeal  from  Conrt  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Action  by  Lonla  Deck  against  the  Balti- 
more 8c  Ohio  Railroad  Company  and  Charles 
A.  Stelner.  Judgment  for  plaintiff.  Defend- 
ants appeal.    Reversed. 

Argued  before  McSHERRT,  C.  J.,  and  BRIS^ 
COS,  BOTD,  PAGE,  PEARCE.  SCHMUCK- 
BB,   JONES,   and  BCRKE,   JJ. 

Duncan  K.  Brent,  for  appellants.  Ousta- 
vna  A.  Korb  and  Myer  Rosenbusb,  for  ap- 
pellee. 

BURKE,  J.  This  case  Is  before  us  for  the 
second  time.  The  first  appeaf  is  reported  In 
100  Md.  168,  59  AU.  650.  On  that  appeal  the 
legal  principles  which  should  control  the 
case  were  established,  and  we  do  not  feel 
called  upon  to  restate  those  principles  in 
tbis  opinion,  or  to  reinforce  them  by  reference 
to   other  authorities. 

In  order  to  prove  the  case  stated  in  the 
declaration,  the  plaintiff,  Louis  Deck,  testi- 
fied: That  about  12  o'clock  on  the  night  of 
Jnly  1, 1899,  he  and  several  companions  board- 
ed a  Baltimore  &  Ohio  freight  train,  and 
rode  as  far  as  Oella,  where  they  stayed 
until  about  9  o'clock  on  the  night  of  Jnly 
2,    1899,  when  they  boarded  another  freight 


train  of  the  Baltimore  &  Ohio  Railroad  to 
return  to  Baltimore,  but,  when  the  train 
reached  the  point  where  the  plaintiff  was 
injured,  it  slowed  down,  and  that  he  got  off 
and  started  to  walk.  That  he  had  walked  a 
short  distance  when  a  shot  was  fired,  and 
the  ball  struck  him  in  the  back.  He  after- 
wards heard  other  shots,  but  that  the  first 
shot  he  beard  hit  him.  That,  while  he  was 
lying  on  the  ground,  a  man  named  Will 
Thomas  came  up  with  a  lantern,  and  Steiner, 
one  of  the  defendants,  came  also,  and  that 
Steiner  asked  what  waa  the  matter,  and  that 
the  plaintiff  told  him  he  was  shot.  There- 
upon Steiner  said :  "Yes;  the  son  of  a  bitch. 
If  I  hadn't  shot  him,  I  would  have  kicked 
bis  ribs  In."  That  he  was  about  15  feet 
from  the  train  when  he  was  shot  That,  as 
soon  as  the  ball  hit  him,  he  dropped  right 
down.  And  one  of  the  defendants,  Charles 
Steiner,  testified  that  be  bad  been  in  the 
employ  of  the  defendant  company  fbr  about 
20  years  in  various  capacities;  that  he  was 
on  duty  as  a  special  officer  for  the  defendant 
company  on  the  night  of  July  2,  1899,  and 
was  paid  by  that  company,  and  received  no 
pay  from  any  other  source  than  from  the 
Baltimore  ft  Ohio  Railroad;  that  his  duties 
as  special  officer  were  to  protect  the  com- 
pany's cars  and  property,  and  drive  off  tres- 
passers from  trains,  and  arrest  them,  and 
keep  them  off  the  property;  that  on  the  night 
in  question  he  was  at  the  place  of  shooting 
as  a  policeman  of  the  Baltimore  &  Ohio 
Railroad  Company  to  protect  its  property, 
and  in  pursuance  of  his  duty  as  policeman, 
conmiissloned  by  tbe  state  of  Maryland  for 
the  preservation  of  law  and  order.  And  John 
J.  Hoffman,  one  of  Deck's  companions  on  the 
night  in  question,  testified  that,  when  they 
got  near  tbe  city  limits,  the  train  slowed 
up  and  Deck  got  off  and  said  he  was  going 
home;  that  "before  the  train  stopped  alto- 
gether some  one  came  up  and  told  us  to  get 
off  there,  that  we  were  under  arrest,  and  we 
were  about  to  get  off,  and  some  one  fired  a 
shot";  that  witness  turned  in  the  opposite 
direction  and  ran;  that  he  had  no  pistol, 
and,  as  far  as  he  knew,  his  companions  had 
none;  that  there  was  no  necessity  for  firing 
a  revolver,  because  whoever  the  man  was  he 
could  have  arrested  us  without  firing  a  re- 
volver. Herkenhabn,  another  of  Deck's  com- 
panions, testified  that  they  boarded  a  freight 
train  of  the  defendant  company  at  Oella  on 
the  night  in  question  to  return  to  Baltimore, 
and  that,  when  the  train  got  to  Mt  Clare 
Junction,  "some  man  ordered  them  off  and 
said  they  were  under  arrest";  that,  when 
the  man  ordered  them  off,  he  started  to  shoot 
at  tbem,  and  they  got  off  on  tbe  opposite  side 
and  ran;  that  he  bad  no  pistol  and  did  no 
shooting.  Tbe  plaintiff  also  proved  by  George 
J.  Carlin  that  several  months  after  the  shoot- 
ing Steiner  told  him  that  he  had  shot  Deck, 
and  by  Dr.  Smith  be  proved  that  Deck  was 
seriously  and  permanently  injured.    Tbe  de- 
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fendants  offered  evidence  tending  to  prove: 
That  on  July  2,  1899,  when  the  freight  train 
of  the  Baltimore  &  Ohio  Railroad  Company, 
in  charge  of  Conductor  Severn,  stopped  at 
Frederick  Junction,  a  station  58  miles  from 
Baltimore,  two  men  got  off  of  the  train.  Deck 
being  one  of  them.  That,  as  the  train  start- 
ed to  leave  the  station,  the  men  got  back  on 
tlie  train,  and  were  ordered  off  by  the  con- 
ductor. That  one  of  the  men  drew  a  pistol 
and  held  it  in  the  face  of  the  conductor, 
and  said:  "Ton  son  of  a  bitch,  if  you  come 
up  here,  I  will  blow  your  brains  out"  That 
the  men  afterwards  got  off  of  the  train. 
That  the  plaintiff  was  next  seen  at  Barthol- 
owB,  a  station  seven  miles  from  Frederick 
Junction,  and  was  then  standing  on  the 
ground  alongside  of  a  f  reigot  train  In  charge 
of  Conductor  Willblde.  That  at  Gaithers- 
bnrg,  a  station  30  miles  from  Baltimore,  a 
number  of  men  were  found  standing  on  the 
bumpers  of  the  cars,  and  were  ordered  off 
by  Conductor  Wlllhlde.  Tbat  the  men  told 
the  conductor  "to  move  on,  or  he  would  be 
filled  full  of  lead,"  and  one  of  the  men  push- 
ed the  witness  Schroeder  In  the  back  with 
a  pistol,  and  told  him  to  move  on.  Tbat 
Wlllhlde  sent  a  telegraphic  message  from 
Gaithersbui^  to  the  railroad  authorities  in 
Baltimore  that  tramps  had  taken  charge  of 
the  train,  and  to  send  relief.  That  in  re- 
sponse to  this  message  Steiner  and  Biggin- 
botham  were  sent  to  the  scene  of  trouble; 
They  met  Wlllblde's  train  near  Sextonville, 
and  the  account  given  by  the  defendants' 
witnesses  as  to  the  circumstances  attending 
the  shooting  differ  in  many  Important  par- 
ticulars from  that  adduced  in  support  of  the 
pleintifrs  case.  The  defendants'  evidence 
tends  to  prove  that,  when  the  officers  reached 
the  train  upon  which  the  men  were  riding, 
Hlgglnbotbam  went  to  the  north  side  of  the 
train  and  Steiner  to  the  south;  that  Steiner 
attempted  to  put  the  men  under  arrest,  and 
notified  them  tbat  they  were  under  arrest; 
that  thereupon  they  pulled  their  pistols, 
jumped  from  the  train  to  the  ground,  and 
began  to  shoot;  tbat  they  fired  a  number  of 
shots,  and  appeared  to  be  sbooting  at  Steiner ; 
that,  as  soon  as  tbey  ceased  shooting,  Hlg- 
glnbotbam, who  was  four  or  five  feet  from 
the  men,  attempted  to  arrest  them,  when 
Deck  Jumped  In  front  of  him,  and  was  shot 
In  the  back  by  one  of  the  men  in  the  crowd; 
tbat  the  shot  which  struck  Deck  was  the  last 
one  fired;  that  after  being  shot  Deck  stagger- 
ed across  the  west-bound  track  and  fell;  that 
immediately  afterwards  Steiner  came  over 
to  where  the  plaintiff  was  lying,  and  asked 
Hlgglnbotbam  if  he  "had  got  any  of  them"; 
that  it  was  at  this  point  that  the  alleged 
declaration  of  Steiner,  mentioned  in  plain- 
tiff's evidence,  was  made.  There  la  an  agree- 
ment in  the  record  to  the  effect  that  the 
defendant  Steiner  was  an  employ^  of  the 
Baltimore  &  Ohio  Railroad  Company  on  the 
night  the  plaintiff  waa  shot,  in  the  capacity 


of  detective,  or  special  officer;  that  be  waa 
on  duty  as  such  employ^  for  said  company 
on  tbat  night;  and  that  among  other  dutiea 
of  said  Stelner's  employment  It  waa  bla 
dnty  to  drive  trespassers  off  the  traina. 
These  facts,  which  are  the  Important  and 
controlling  ones  In  the  record,  are  all  ttiat 
need  l>e  stated  In  order  to  enable  us  to  paaa 
upon  the  main  questions  presented  upon  this 
appeal. 

During  the  trial  four  exceptions  were  taken 
by  the  defendants  to  the  ruling  of  the  ooort 
upon  questions  of  evidence.  We  will  first 
consider  these  exceptions.  The  defendants' 
counsel,  on  cross-examination,  asked  the 
plaintiff  this  question:  "Did  you  bear  him 
[Thomas]  in  that  case,  at  tbat  trial,  lie  being 
your  own  witness,  testify  that  Steiner  bad 
not  said:  'If  I  hadn't  shot  the  son  of  a 
bitch,  I  would  have  kicked  bis  ribs  in?"^ 
The  court  refused  to  allow  this  question  to 
be  answered.  This  constitutes  the  defend- 
ants' first  exception.  The  witness  bad  made 
no  mention  of  Thomas,  or  the  testimony  in 
the  former  trial  in  his  examination  in  cblet 
and  we  see  no  reason  why  the  defendant* 
should  have  been  permitted  to  cross-exam ina 
bim  as  to  what  tiad  been  testified  to  by 
another  witness  in  the  former  case.  Thomas 
was  present  in  court  and  was  afterwards 
called  as  a  witness,  both  for  the  plaintiff 
and  defendants,  and  testified  to  tbe  facts 
sought  to  be  elicited  by  the  question  to  which 
the  plaintiff's  cotmsel  had  objected. 

The  defendants'  second  exertion  was  aban- 
doned. The  defendants'  third  exception  was 
taken  to  the  refusal  of  the  court  to  allow  tbe 
counsel  for  defendants  to  ask  the  witness 
Steiner,  on  cross-examination,  if  he  bad  not 
been  called  to  the  scene  of  tbe  trouble, 
because  of  the  notification  of  riotous  and 
disorderly  proceedings.  If  It  be  assumed 
that  tbe  trial  court  erred  in  this  respect 
It  does  not  appear  that  tbe  defendants  wa« 
Injured  thereby,  as  the  witness  Steiner  and 
others,  at  a  later  stage  of  the  trial,  testified 
fully  as  to  tbe  exact  circumstances  nnder 
which  Steiner  was  called  to  the  relief  ot 
Conductor  Wlllhlde. 

The  defendants'  counsel  proposed  to  adc 
the  witness  Andre  the  following  question: 
"How  often  do  you  get  messages  announcing 
tbat  gentlemen  Itave  drawn  pistols  upon  and 
threatened  trainmen?"  Tbe  court  refused  to 
allow  the  question  to  be  answered,  and  this 
constitutes  the  defendants'  fourth  exception. 
We  are  unable  to  see  how  the  answer  to 
this  question  could  be  material,  or  relevant 
to  tbe  issues  Involved.  We  therefore  find 
no  reversible  errors  In  the  rulings  of  tbe 
lower  court  upon  questions  of  evidence. 

The  defendants'  fifth  exception  iH^sents 
for  consideration  the  ruling  of  tbe  court 
upon  the  prayers,  and  upon  tbe  special  ex- 
ceptions Interposed  by  tbe  defendants  to  tbe 
granting  of  the  plaintiff's  prayers.  By  tbe 
first  prayer  of  the  plaintiff,  which  was  grant- 
ed, the  Jury  were  instructed  tiiat  If  they 
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find  that  the  plaintiff  was  walking  on  or 
near  the  traces  of  the  defendant  company 
on  or  abont  tbe  night  of  July  2,  1899,  aa 
testified  to,  and  If  they  farther  find  that 
the  defendant  Steiner  was  In  the  employ 
of  said  defendant  body  corporate  as  a  de- 
tective or  qiecial  officer,  and  that  while  said 
Steiner  was  acting  within  the  scope  of  his 
authority  and  in  the  course  of  his  employ- 
ment. If  the  Jury  so  find,  said  Steiner  at- 
tempted or  was  in  tbe  act  of  driving  tres- 
passers from  a  train  belonging  to  the  de- 
fendant body  corporate,  said  Steiner  reck- 
lessly and  wantonly  fired  a  pistol  toward 
tbe  plaintiff,  then  their  verdict  must  be  for 
the  plaintiff.  To  the  granting  of  this  prayer 
two  special  exceptions  were  filed — one  by  the 
defendants  jointly,  and  one  by  the  Baltimore 
Sc  Ohio  Railroad  Company-^both  of  which 
were  overruled.  The  first  exception  asserted 
that  there  had  been  no  evidence  offered 
legally  sufficient  to  show  either  that  Steiner 
attempted  or  was  In  the  act  of  driving  off 
trespassers  from  a  train  belonging  to  the 
defendant  body  corporate,  or  that  said  Steiner 
redclessly  or  wantonly  fired  a  pistol  towards 
tbe  plaintiff.  The  other  exception  is  to  both 
prayers  of  the  plaintiff,  and  asserts  that 
"there  Is  no  evidence  In  the  case  legally 
sufficient  to  show,  as  against  the  Baltimore 
A  Ohio  Railroad  Company,  that  the  shot 
by  which  Dedc  was  hurt  was  fired  by  de- 
fendant Steiner." 

We  are  not  able  to  find  In  this  record 
any  evidence  to  support  tbe  hypothesis  that 
on  the  occasion  when  the  plaintiff  was  in- 
jured Steiner  attempted  or  was  in  the  act 
of  driving  trespassers  from  a  train  of  tbe 
defendant  company.  In  this  respect  tbe  case 
is  widely  different  from  the  one  presented 
on  tbe  former  appeal  of  Deck  v.  Balti- 
more &  Ohio  Railroad  Company.  In  that 
case  tbe  defendants  showed  that  Steiner  was 
simply  driving  trespassers  from  the  train. 
In  this  case  It  appears  by  every  witness, 
both  for  the  plaintiff  and  for  the  defendants, 
who  has  spoken  upon  the  subject,  that  Stein- 
er was  in  the  act  of  arresting  the  mm  on 
tbe  train  for  a  breach  of  the  criminal  law 
of  the  state  at  tbe  time  the  plaintiff  was 
Injured.  By  tbe  plaintifTs  own  evidence  it 
appears  that  he  and  his  companions  were 
guilty  of  a  criminal  act,  and,  if  tbe  testi- 
mony of  the  defendants'  witnesses  be  true, 
tbey  were  a  band  of  reckless  and  desperate 
lawbreakers.  Steiner  was  a  state  officer,  ap- 
pointed by  tbe  governor  under  the  law,  and 
held  a  commission  from  the  state.  Be  was 
also  an  employs  of  tbe  defendant  company, 
but  whether  he  was  acting  as  an  employ^ 
of  the  company  at  the  time  tbe  Injury  was 
Inflicted,  or  as  a  commissioned  officer  of  the 
state  in  the  exercise  of  tbe  powers  of  his  office 
In  atiemptlng  to  arrest,  without  warrant,  the 
men  on  the  train,  who  were  confessedly  vio- 
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lators  of  tbe  criminal  law  of  tbe  states  were 
questions  wblcb  shoold  bare  been  sutmiltted 
to  tbe  decision  of  the  Jory.    From  what  we 
have  said  it  is  manifest  that  the  prayer  clear- 
ly misstated  tbe  real  act  and  purpose  of  Steln- 
!  er,  as  shown  by  the  evidence.    The  legal  con- 
j  sequence  which  would  follow  from  his  acts 
'  done  solely  in  one  capacity  would  be  quite 
I  different  from  that  which  would  result  from 
\  acts  done  In  the  other.    We  are,  therefore, 
;  of  opinion  that  the  court  committed  an  error 
I  In  granting  the  plaintiff's  first  prayer,  be- 
I  cause   there  was   no  evidence   In   tbe  case 
legally  sufficient  to  support  the  hypothesis 
I  that   Steiner,   at  tbe  time  the  injury   was 
'  inflicted,  was  attempting  or  was  In  the  act 
i  of  driving  off  trespassM's  from  the  defendant 
j  company's  train. 

We  find  no  error  in  granting  the  plaintiff's 

[  second  prayer.    It  Is  one  that  has  been  re- 

I>eatedly  approved  by  this  court,  and  under 

!  tbe  facts,  as  declared  by  tbe  record,  Is  free 

!  from  objection. 

!      The  first  prayer  of  the  Baltimore  &  Ohio 
I  Railroad   Company   was   properly    refused. 
I  Tbe  admissibility  of  the  alleged  declaration 
i  of  Steiner,  stated  In  the  prayer,  to  bind  the 
i  railroad  company,  was  considered  and  passed 
I  upon  by  this  court  on  the  former  appeal. 
!  The  court.  In  considering  the  prayer  of  the 
I  railroad  company,  granted  by  the  court  below 
i  at  the  conclusion  of  the  plalntifTs  case,  by 
I  which  the  jury  was  directed  to  find  their 
I  verdict  for  the  defendant  company,  Fowler, 
I  J.,  In  delivering  the  opinion  In  that  case, 
propounds  this  question:    "Was  there  any 
I  evidence   In    the   case   legally   sufficient   to 
prove  that   the  defendant   Steiner  did  the 
shooting  complained  of?"    Be  was  then  in- 
quiring whether  or  not  there  was  any  evi- 
dence legally  sufficient  to  be  submitted  to 
the  jury  to  show,  as  against  the  Baltimore 
&  Ohio  Railroad  Company,  that  Steiner  did 
the  shooting.    In  answer  to  that  question 
the  court  distinctly  decided  that  the  evidence 
of  the  plaintiff   that  Steiner   said,   in   the 
presence  of  Thomas,  after  the  plaintiff  was 
shot,    and   while    he    was    lying    upon    tbe 
ground:    "Yes;  If  I  hadn't  shot  the  son  of 
a  bitch,  I  would  have  kicked  his  ribs  In" 
— was  evidence  to  be  considered  by  the  jury 
against  the  defendant  company'  that  Steiner 
had  shot  the  plaintiff. 

There  was  no  error  In  refusing  tbe  de- 
fendants* third  prayer,  because  the  question 
whether  Steiner  was  acting  In  the  scope  of 
his  employment  as  an  employs  of  the  Balti- 
more &  Ohio  Railroad  Company  at  the  time 
the  plaintiff  was  shot  was  a  question  for 
tbe  Jury  to  pass  upon,  under  all  tbe  facts 
and  circumstances  of  the  case. 

For  error  In  granting  the  plalntiflTs  first 
prayer,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  awarded, 
with  costs  to  the  appellants. 
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EIRLBT  T.  EIRLET  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  9, 1006.) 

1.  LiMiTATioiT  OF  AonojTS— Suspension  ov 
Statute— ExECTTTOBS  and  Aduinistbatobs 
— Claims  Aoatnbt  Decedent. 

Under  the  express  provisions  of  Code  Pub. 
Qen.  Laws,  art  67,  {  7,  whenever  any  person 
dies  indebted  and  his  interest  in  real  estate  is 
liable  to  be  proceeded  against  for  the  payment 
of  his  debts  by  ^ason  of  the  insufficiency  of 
his  personal  estate,  the  operation  of  limitations 
is  suspended  in  relation  to  the  heirs  and  dev- 
isees of  the  debtor  for  the  period  of  18  months 
from  the  death  of  the  decedent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  {{  481-438w] 

2.  Same— Domestic  Services — Contract  tob 
Payment — Sufmoienct  of  Evidence. 

Evidence  held  to  show  that  domestic  serv- 
ices rendered  by  plaintiff  to  defendant's  ances- 
tor were  rendered  under  promise,  and  with  the 
ezi>ectation  of  payment,  and  that  plaintiff  was 
accordingly  entitled  to  recover  therefor. 

Appeal  from  Circuit  Court,  Washington 
County,  In  Equity;  M.  L.  Eeedy,  Judge. 

Bill  by  Mary  B.  Elrley  against  Elmer  B. 
Elrley  and  otbers.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Reversed. 

Argued  before  McSHERRT,  C  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCB,  SCHMUCK- 
ER,  and  JONES,  JJ. 

Palmer  Tennant,  for  appellant  Roger 
T.  Edmonds,  for  appellees. 

BRISOOE,  J.  On  the  2d  day  of  September 
1904,  the  appellant  filed  a  creditors'  bill  in  the 
circuit  court  for  Washington  county  against 
the  appellees,  who  are  heirs  at  law  of  one 
William  H.  Elrley,  late  of  that  county,  de- 
ceased, to  obtain  a  sale  of  certain  real  estate 
for  the  purpose  of  paying  his  debts.  Tbe 
bill  avers  that  tbe  intestate  was,  in  his  life- 
time, indebted  to  tbe  appellant  in  the  sum 
of  $2,094,  "for  personal  attention  in  nursing, 
preparing  meals,  washing,  mending  clothes, 
room  rent,  etc.,  from  April  1, 1893,  to  July  31, 

1899,  and  from  October  1,  1899  to  May  24, 

1900,  at  $300  per  year."  It  further  charges, 
that  the  intestate  possessed  no  personal  pro];>- 
erty  at  tbe  time  of  bis  deatb  but  owned  cer- 
tain real  estate,  situate  in  Hagerstown,  Md., 
subject  to  liens  by  way  of  mortgages,  one 
for  tbe  sum  of  |200  and  another  for  $100. 
Tbe  prayer  of  the  bill,  in  addition  to  the  one 
for  general  relief,  is  that  the  real  estate  or 
so  much  thereof  as  may  be  necessary  for  the 
purpose  be  sold  for  the  payment  of  the  ap- 
pellant's claim.  On  tbe  23d  of  September, 
1904,  tbe  appellees,  the  beirs  at  law,  answer- 
ed tbe  bill  wberein  they  deny  the  indebted- 
ness as  claimed  by  tbe  plaintlflT,  and  aver  that 
if  any  existed,  it  was  fully  satisfied  and  dis- 
charged by  payment  in  tbe  lifetime  of  tbe 
intestate.  They  also  rely  upon  and  claim 
tbe  benefit  of  the  statute  of  limitations  as 
a  bar  to  the  plaintiff's  claim.  The  other 
matters  charged  in  tbe  bill  are  admitted  by 
the  answer  to  be  true.  Tbe  appellee  Welsh, 
tbe  assignee  of  the  two  mortgages  against 
tbe  property  also  answered  the  bill,  and  as- 


serted tbe  priority  of  her  liens,  In  case  of  a 
sale  of  tbe  property,  but  did  not  admit  or 
deny  tbe  contentions  of  tbe  plaintiff  as  al- 
leged in  tbe  bill.  To  the  answer,  tbe  plaintiff 
replied,  "a  new  promise,"  to  the  bar  of  tbe 
statute  of  limitations,  and  Joined  issue  on 
the  other  defenses  made  by  the  answer.  Tbe 
case  was  heard  on  bill,  answer,  and  proof, 
and  from  a  decree  of  tbe  circoit  conrt  for 
Washington  county  passed  on  tlie  25th  day 
of  April  1905,  dismissing  tbe  plaintiff's  bill, 
this  appeal  has  been  taken. 

The  plea  of  limitations  interposed  by  tbe 
appellees  in  the  case,  cannot  we  think  be  al- 
lowed to  prevail  to  defeat  that  part  of  tbe 
apipellant's  claim,  revived  by  tbe  new  promise, 
made  in  tbe  lifetime  of  the  debtor.  Mr.  Elr- 
ley died  on  May  24,  1900,  and  the  bill  In  this 
case  was  filed  on  tbe  2d  day  of  September, 
1904;  that  Is  fonr  years  and  three  months 
after  bis  death.  This  being  a  proceeding  in 
equity  against  the  real  estate  of  a  d^tor  for 
tbe  payment  of  bis  debts  by  reason  of  tbe 
insufficiency  of  tbe  personalty,  tbe  operation 
of  tbe  statute  of  limitations  is  suspended 
In  relation  to  tbe  beirs  for  tbe  period  of  18 
months  from  the  deatb  of  tbe  decedent;  that 
is  the  statute  is  suspended  in  favor  of  tbe 
creditor  as  against  the  heir  and  devisees 
for  tbe  period  named.  Code  Pnb.  Gea.  Laws, 
art  57,  {  7;  Shepherd  v.  Bevans,  4  Md.  Ch. 
408;  Thompson  v.  Dorsey,  4  Md.  Ch.  149; 
Simms  v.  Lloyd,  68  Md.  477.  The  appellant's 
claim  as  set  out  in  tbe  record  appears  to  be 
for  personal  attention,  "in  nursing,  preparing 
meals,  washing,  mending,  etc.,"  from  April 
1,  1893,  to  May  24,  1900,  a  period  of  6  years 
and  11  months.  Tbe  proof,  we  think.  Is  suf- 
ficient to  establish  the  appellant's  claim  for 
services  rendered  from  the  year  1896  to  1900, 
but  tbe  remaining  portion  tbweof  will  be 
denied. 

The  undisputed  testimony  shows  that 
William  H.  Elrley  lived  with  and  was  cared 
for  by  the  appellant  from  March,  1896,  to 
the  date  of  his  deatb.  Tbe  witness  Margaret 
A.  Rose  testified,  the  intestate  said,  in  ber 
presence  as  to  the  services  since  1896,  "she 
should  be  well  paid,  there  wasn't  a  child  that 
did  as  much  for  him  as  she  did."  Tbe  wit- 
ness Brogunler  testified  as  to  a  conversation 
held  with  him  as  late  as  April,  1900,  as  fol- 
lows: "Q.  In  what  way  did  she  attend  to 
bim?  A.  Washing,  mending,  and  everything 
that  be  needed.  Q.  Did  he  take  bis  meals 
with  ber?  A.  Yes,  sir,  while  I  was  tiioe: 
Q.  Did  be  board  there  and  room  tbere?  A 
Yes,  sir.  Q.  Had  a  room  tbere?  A.  Yes. 
sir,  be  stayed  tbere.  Q.  Did  you  ever  have 
any  conversation  with  bim  about  Mrs.  Elr- 
ley? A.  Yes,  sir,  I  did.  Q.  What  conversa- 
tion did  you  have  with  bim?  A.  He  sat 
down  and  talked  to  me  when  he  had  notbing 
to  do,  and  was  telling  me  that  it  was  too 
liard  on  Ellie  (that's  what  be  always  called 
her) ;  he  snid  it  was  too  much  wofk  for  ber  to 
do,  and  he  said  be  would  pay  her  and  pay  ber 
well  for  it    Q.  Did  he  or  not  ever  talk  to 
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jou  about  the  serrlceB  tbAt  were  rendered 
by  ber  to  blm?  A.  Yea,  sir.  Q.  Wbat  did 
be  say?  A.  He  said  if  it  would  not  be  tot 
Ellie  be  would  not  live  with  Charlie,  he  said 
he  would  not  stay  there  with  him.  He  said 
she  would  not  loee  anything  by  It,  he  Intended 
to  pay  and  pay  her  well  tor  it"  William 
Hose  testlfled  in  answer  to  the  question:  "Q. 
Did  you  or  not  ever  have  any  coDTersatlon 
with  Mr.  William  H.  Elrley  regarding  Mrs. 
Birley,  and  the  services  rendered  by  her  to 
him?  A.  Yes,  sir.  Well,  I  don't  know  as 
I  could  hardly  Just  tell  exactly  word  tor 
word,  we  had  a  talk  about  Mrs.  Eirley  taking 
such  good  care  of  blm,  and  in  fact  be  stated 
that  he  hardly  knew  what  he  would  do  If  It 
would  not  be  for  her  as  she  had  taken  very 
good  care  of  blm.  He  told  me  that  be  ex- 
pected to,  or  Intended  to,  or  was  going  to 
pay  her.  I  do  not  remember  Just  exactly 
what  were  the  words  that  were  used."  There 
was  other  testimony  to  the  effect  that  the 
services  were  rendered,  that  the  Intestate 
promised  from  time  to  time  "to  pay  and  to 
pay  her  well,"  and  that  the  appellant  ex- 
pected to  charge  and  to  be  paid  for  such 
services. 

In  view  of  this  proof,  we  think  It  is  clear 
that  the  appellant  is  entitled  to  recover  for 
the  services  rendered  from  1896  to  1900.  at 
the  rate  of  $26  per  month.  The  law  bearing 
upon  a  case  of  this  kind,  has  been  settled 
and  determined  by  numerous  decisions  of  this 
court,  and  we  need  not  discuss  it  here.  Gill 
▼.  Donovan.  96  Md.  518,  54  Atl.  117 ;  Gill  v. 
Staylor,  93  Md.  463,  49  Atl.  650 ;  Hamilton  v. 
Tblrston,  93  Md.  213,  48  AtL  709. 

It  follows  that  the  decree  of  the  court  be- 
low will  be  reversed,  and  cause  remanded 
for  futber  proceedings.  In  accordance  with 
this  opinion. 

Decree  reversed,  and  cause  remanded,  with 
costs. 


STAKE  r.  MOBLBY  et  al. 
(Court  of  Appeals  of  Maryland.    Dec.  7, 1905.) 

1.  CoKViBSioN— Wnxs— CoirsTBUcTioN. 

Testator  bequeathed  a  pecuniary  legacy 
to  his  grandchild,  and  the  balance  of  his  es- 
tate he  bequeathed  unto  his  children  or  heirs, 
share  and  sliare  alike,  and  appointed  certain 
executors,  with  power  to  sell  and  convey  all 
bis  property,  real  and  personal.  His  estate 
conMtea  largely  of  real  estate.  The  personal 
property  was  Insufficient  to  pay  his  debts,  and 
the  pecuniary  Iq^acy  and  the  remaining  real 
estate  was  not  susceptible  of  division  In  kind 
among  his  eight  children.  Held,  that  the  will 
operated  as  a  conversion  of  the  real  estate  In- 
to personalty. 

2.  CONVKBSION      BT      WHX  —  MOBTOAOK      BT 

Heibs. 

Where  a  will  operated  to  convert  testa- 
tor's real  estate,  therein  devised  to  his  heirs, 
into  personalty  as  of  the  date  of  the  testator's 
death,  a  subsequent  mortgage  executed  by  one 
of  the  hebcs  «n  all  ber  right,  title,  and  interest 
is  and  to  certain  of  sndi  real  estate  created  no 
lien  thereon. 


AvpeaJ  from  Circuit  Court,  Washington 
County,  in  Equity;  M.  L.  Keedy,  Judge. 

Bill  by  William  A.  Armstrong  against 
Harry  H.  Mobley  and  Mary  B.  Stake,  as 
executrix  of  the  will  of  Edward  Stake,  de- 
ceased. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  Mary  E.  Stake  aa  executrix 
appeals.    AfSrmed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PEABCB,  JONES, 
SCHMUCKER,  and  BURKE,  JJ. 

Charles  A.  Little,  for  appellant  J.  O. 
Snyder,  for  appellee. 

BOYD,  X  The  principal  question  in  this 
case  Is  whether  or  not  the  provisions  of 
the  last  will  and  testament  of  Joseph  Hoover 
worked  an  equitable  conversion  of  all  his 
realty  into  personalty  at  the  time  of  his 
death.  He  died  In  1887,  leaving  surviving 
him  eight  children.  On  the  28th  of  August 
1888,  Virginia  T.  Mobley,  one  of  bis  daugh- 
ters, and  her  bueband,  Harry  H.  Mobley, 
executed  a  mortgage  to  the  late  Judge  Ed- 
ward Stake  to  secure  the  sum  of  $612  bor- 
rowed from  him,  in  which  they  '^o  grant 
unto  the  said  Edward  Stake  all  right  Utle, 
Interest  and  estete  in  and  to  the  following 
described  property  situate  in  Hagerstown, 
Maryland,  known  as  the  'Hoover  House,'" 
etc.  She  died  in  1891,  Intestate,  leaving  her 
husband  and  one  child,  Cecelia  M.  Mobley, 
surviving  her.  On  May  81,  1905,  William 
H.  Armstrong  filed  a  bill  In  equity  In  the 
circuit  court  for  Washington  county,  In  which 
he  alleged  that  be  had  purchased  from  the 
executors  of  Joseph  Hoover  the  property 
known  as  the  "Hoover  House,"  and  that 
the  final  account  of  the  executors  had  been 
stated  In  the  orphans'  court  of  that  county, 
whereby  they  distributed  the  proceeds  of  the 
sale  of  property  purchased  by  him,  distribut- 
ing to  Cecelia  M.  Mobley  the  share  of  her 
mother,  although  not  yet  paid  to  her,  and 
Ignored  the  mortgage  to  Edward  Stake.  The 
bill  alleges  that  the  mortgage  was  a  lien 
on  that  share,  and  was  a  cloud  upon  the 
plaintiff's  title,  and  prays  the  court  to  con- 
strue the  will,  to  direct  the  executors  as  to 
the  proper  and  legal  manner  of  distribution 
of  the  estate,  and  that  his  title  to  the  proi>- 
erty  may  be  relieved  of  the  cloud  resting 
upon  It  by  reason  of  the  mortgage.  The 
cause  was  heard  on  an  agreed  statement 
of  facts  and  a  decree  was  passed  which 
declared:  (1)  that  the  will  operated  as  an 
equitable  conversion  of  the  real  estate  left 
by  Joseph  Hoover  into  personalty,  at  the 
time  of  his  death,  and  (2)  that  the  mort- 
gage to  Edward  Stake  did  not  constitute  a 
lien  upon,  the  property  and  was  of  no  effect 
or  validity  as  a  mortgage  lien  upon  said 
property,  or  any  portion  thereof.  From  that 
decree,  the  executrix  of  Edward  Stake  ap- 
pealed. 

As  the  will  is  short  we  will  copy  It  as 
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it  appears  In  the  record,  omitting  only  tba 
formal  beginning  and  conclusion.  It  la  as 
follows : 

"First  After  my  debts  and  funeral  charges 
rf  paid  I  bequetb  as  follows. 

"Item.  I  give  and  bequetb  to  my  Grand- 
child Edman  Canan  five  bnndre  dollars  to 
be  used  for  to  educate  bin  and  the  bal  of 
my  esstate  I  divide  shar  and  shar  alike 
unto  my  children  or  my  hairs. 

"And  lastly  I  do  hereby  constitute  and 
appoint  my  two  sons  George  D.  and  Bldor 
HooTer  to  be  ny  sole  Executors  with  full 
power  to  sell  and  cony  all  ny  property  real 
pursonal  and  mixed  wich  I  may  die  posesed 
of  of  this  ny  last  wil  and  testament" 

It  Is  dated  September  28,  1886,  and  was 
duly  executed.  As  it  is  the  duty  of  the 
court  to  endeavor  to  ascertain  from  the  will 
the  Intention  of  a  testator.  It  is  always 
unfortunate  when  one  is  drawn  as  this  is; 
but  we  must  construe  it  as  we  find  it 
There  is  but  little  conflict  between  the  au- 
thorities as  to  the  general  principles  ap- 
plicable to  an  equitable  conversion  by  will, 
but  the  difdculty  is  in  their  application  to 
particular  cases.  When  a  testator  manifests 
a  clear  and  unmistakable  intention  that  real 
property  belonging  to  his  estate  shall  be 
sold  and  converted  Into  money,  It  Is  in 
equity  generally  treated  as  so  converted  at 
the  time  of  his  death.  In  the  absence  of 
some  provision  or  expression  in  the  will 
which  contemplates  a  postponement  of  the 
time  of  conversion.  The  general  rule  "that 
lands  devised  to  be  sold  are  thereby  turned 
Into  money,  and  construed  in  equity  as  per- 
sonal estate,"  was  recognized  by  our  prede- 
cessors many  years  ago.  Hurtt  v.  Fisher, 
1  Har.  &  G.  88.  And  in  Thomas  v.  Wood, 
1  Md.  Cb.  296,  the  chancellor  said:  "In 
the  eye  of  a  court  of  equity  the  will  of 
the  testator  had  converted  the  real  into 
personal  estate,  and  the  actual  conversion 
by  a  sale  could  not  be  necessary  to  give 
validity  to  rights  founded  upon  the  equitable 
principle."  That  case  has  often  been  cited 
with  approval  by  this  court  There  is  gen- 
erally little  room  for  controversy  when  there 
are  mandatory  words  directing  the  sale  or 
giving  the  power  of  sale  in  Imperative  terms, 
as  an  absolute  imperative  direction  to  sell 
real  property  at  all  events  will  ordinarily 
work  an  immediate  conversion.  We  use  the 
words  "generally,"  "ordinarily,"  eta,  advised- 
ly in  stating  these  rules  as  tiiere  may  be 
exceptions  owing  to  peculiar  conditions,  such, 
for  example,  when  land  is  devised  to  be 
sold  and  the  proceeds  of  sale  are  directed 
to  be  paid  upon  a  trust  which  is  void,  the 
land  is  not  thereby  converted  into  money, 
or  when  the  purpose  for  which  conversion 
is  directed  fails  or  Is  no  longer  necessary, 
as  illustrated  by  the  cases  of  Rizer  v.  Perry, 
58  Md.  112,  Cronise  v.  Hardt,  47  Md.  433, 
Orrick  v.  Boehm,  49  Md.  72,  and  others 
that  might  be  cited. 

In  this  will  there  is  no  express  direction 


to  sell,  and  the  appellant  contends  that  tlM 
intention  of  the  testator  to  convert  the  realty 
into  personalty  cannot  be  gathered  from  the 
will,  and  that  brings  us  to  the  real  question 
to  be  determined.  The  agreed  statement 
shows  that  the  debts,  fungal  expenses,  costs 
of  administration,'  and  the  legacy  to  the 
grandchild  far  exceeded  the  personal  eotate 
of  the  testator,  and  that  In  order  to  pay 
them,  It  was  necessary  to  sell  a  part  of  the 
real  estate.  One  lot  was  sold  by  the  execu- 
tors in  1887  for  |300.  another  in  that  year 
for  $3,510.  After  the  sale  of  those  propertl^ 
the  debts,  funeral  expenses,  costs,  and  legacy 
were  paid  In  full  and  a  balance  of  $59.10  dis- 
tributed. The  sale  of  the  "Hoover  House" 
was  not  made  until  recently,  17  or  18  years 
after  the  death  of  the  testator.  TbM«  was, 
then,  no  necessity  to  sell  it  in  order  to  pay  the 
debts,  etc.,  and  the  question  is  whether  the 
will  manifested  a  clear  and  unequivocal  in- 
tention of  the  testator  to  have  all  bis  real 
estate  sold  and  converted  into  money,  for 
any  purpose.  It  would  be  going  quite  far  to 
lay  much  stress  on  the  expression  used  by 
the  testator  "I  bequeth  as  follows,"  for  we 
cannot  fail  to  see  that  whoever  drew  the  will 
was  not  learned  in  the  law,  and  hence  it 
would  not  be  an  altogether  fair  Inference  that 
the  testator  necessarily  meant  by  that  term 
to  treat  all  of  his  estate  as  personally.  Bat 
the  fact  remains  that  be  did  use  a  term  that 
ordinarily  refers  to  personal  property,  and 
hence  it  at  least  does  not  conflict  with  any 
other  part  of  the  will  that  might  seem  to 
treat  the  estate  as  personalty.  The  testator 
left  eight  children  and  bis  property  consisted 
of  less  than  a  thousand  dollars  of  personalty, 
and  the  three  parcels  of  real  estate — ^the  two 
previously  sold  and  the  "Hoover  House." 
We  do  not  find  in  the  record  what  the  latter 
sold  for,  but  it  was  evidently  worth  much 
more  than  either  of  the  others.  The  testator 
knew  that  some  part  of  his  real  estate  would 
have  to  be  sold  to  pay  his  debts,  funeral  ex- 
penses, and  the  legacy,  and  he  also  knew 
that  the  real  estate  could  not  be  divided  into 
eight  parts.  He  could,  of  course,  have  left 
his  real  estate  to  his  eight  children  as  ten- 
ants In  common,  but  he  said  (dlsr^arding 
the  spelling  in  the  will)  "and  the  balance  of 
my  estate  I  divide  share  and  share  alike  un- 
to my  children  or  their  heirs."  "To  divide  is 
to  separate  and  bestow  in  shares;  to  part 
an  entire  thing;  to  make  partition  of  among 
a  number."  9  Am.  &  Kng.  Ency.  of  L-aw, 
678.  He  evidently  did  not  mean  to  simply 
give  the  balance  of  his  estate  to  bis  chUdrei 
as  tenants  in  common,  but  expressed  his  In- 
tention of  dividing  it  so  that  each  one  would 
have  his  share,  or,  to  follow  the  above  defini- 
tion, "to  separate  and  bestow  in  shares"  or 
"to  make  partition  of  it  among  his  children. 
If  that  was  ail,  his  intention  might  be  said  to 
be  still  in  doubt  But  he  gave  his  executors 
(again  correcting  the  spelling)  "full  power  to 
sell  and  convey  all  my  property,  real,  person- 
al and  mixed  which  I  may  die  iwsseesed  or*— • 
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not  power  to  Bell  a  part  or  so  much  as  WM 
necessary  to  pay  his  debts,  etc.,  but  all  of  it. 
Wby  give  them  power  to  sell  all  of  It,  If  not 
for  the  purpose  declared  In  the  Item  Just  pre- 
ceding that  clause — so  as  to  divide  it  between 
his  children?  It  wonld  seem,  therefore,  that 
the  only  way  to  carry  ont  the  Intention  of 
the  testator  was  to  sell  all  his  real  and  per- 
sonal property,  pay  his  debts,  funeral 
charges,  costs  of  administration,  other  ex- 
penses, and  the  legacy,  and  then  divide  the 
balance  between  his  children.  It  may  be 
suggested  that  be  meant  "devise,"  instead  of 
"divide" ;  but.  If  be  did,  he  did  not  say  so, 
and  it  would  be  substituting  a  word  which 
would  have  an  entirely  different  effect  from 
the  one  he  used,  without  any  reason  shown  in 
tbe  will  for  doing  so.  He  did  not  use  the 
word  "devise"  any  place  in  his  will,  although 
he  did  use  "bequeth" ;  and,  if  we  substituted 
that  word,  it  wonld  make  the  testator  devise 
bis  real  estate  to  his  children  in  one  clause 
of  tbe  will,  and  In  tbe  one  Immediately  fol- 
lowing It  authorize  bis  executors  to  sell  It 
Unless  we '  do  make  the  substitution  sug-  \ 
gested  above,  which  we  do  not  feel  Justifled  I 
in  doing,  there  is  no  devise  of  the  remaining 
real  estate,  as  such.  But,  when  we  take  the 
whole  will  into  consideration,  we  see  what 
seems  to  us  to  be  a  clear  manifestation  of 
the  testator's  intention— that  tbe  executors 
should  sell  all  the  real  estate,  and  divide  tbe 
proceeds  between  bis  children  after  the  pay- 
ment of  debts,  etc. 

In  PaisI^  T.  Holzsbu,  83  Md.  326,  34  Atl. 
832,  where  it  was  held  that  land  bad  been 
converted  Into  money  under  the  provisions  of 
a  deed  of  trust  this  court  said  of  tbe  gran- 
tor: "He  also  mentions  tbe  payment  of  cer- 
tain gifts,  and  then  directs  that  the  balance 
remaining  shall  be  divided  into  seven  equal 
shares.  I'o  execute  his  wishes,  and  accom- 
plish his  poorly  expressed  purposes  as  con- 
tained in  said  deed,  would  be  a  legal  impossi- 
bility without  a  conversion."  That  Is  strik- 
ingly applicable  to  this  case.  In  2  Am.  & 
Bng.  Bee.  in  Eq.  86,  in  the  notes  to  Inger- 
soU's  Estate,  there  is  an  excellent  discussion 
of  the  subject  of  equitable  conversion  by 
will,  and  a  large  number  of  authorities  are 
cited,  including  many  of  our  own  decisions. 
After  discussing  this  subject  under  various 
beads,  and  speaking  of  a  discretionary  power 
of  sale,  it  Is  said  (on  page  90):  "The  dis- 
cretion, however,  to  prevent  conversion,  must 
be  as  to  the  fact  of  able,  so  that  It  is  option- 
al with  the  executor  or  trustee  whether  he 
will  sell  or  not.  If  a  sale  is  contemplated 
at  all  events,  •there  will  be  a  conversion, 
though  the  time  and  the  manner  of  sale  are 
left  entirely  to  the  pleasure  of  the  executor." 
And,  after  citing  authorities  for  that,  the 
annotator  adds:  "And,  if  a  will  contains 
only  a  discretionary  power  of  sale,  but  its 
provisions  cannot  be  carried  out  without  a 
sale,  tbe  direction  to  sell  will  be  held  to 
be  absolute,  and  will  work  an  out  and  out  con- 


Tersion  of  the  real^,  at  tbe  time  of  tbe  tes- 
tator's death."  So,  in  9  Cyc.  832,  It  is  said: 
"Tbe  intention  to  convert  may  be  implied,  as 
where  a  testator  authorized  his  executors  to 
sell  bis  real  estate,  and  it  Is  apparent  from 
the  general  provisions  of  tbe  will  that  he 
intended  such  estate  to  be  sold,  although 
the  power  of  sale  is  not  in  terms  Imperative." 
And  this  court  in  Paisley  v.  Holzsbu,  supra, 
quoted  with  approval  from  3  Pomeroy's  IJq. 
Jur.  i  1160,  where  tbe  principle  is  thus  stated: 
"It  is  not  essential,  however,  that  the  direc- 
tion should  be  express  in  order  to  be  im- 
perative. It  may  be  necessarily  Implied. 
•  •  *  In  fact,  the  whole  result  depends 
npon  tbe  intention.  If  by  express  language, 
or  by  a  reasonable  construction  of  all  Its 
terms,  the  Instrument  shows  an  intention 
that  the  original  form  of  the  property  shall 
be  changed,  then  a  converalon  necessarily 
takes  place."  In  7  Am.  &  Eng.  Ency.  of 
Law  466,  after  having  stated  that  the  ques- 
tion of  conversion  is  to  be  determined  from 
the  intention  of  the  testator  as  manifested 
by  the  provisions  In  the  will,  it  is  said: 
"Such  intention  may  be  shown  by  either  (1) 
a  positive  direction  for  a  conversion;  or  (2) 
an  absolute  necessity  to  sell  in  order  to  carry 
out  the  provisions  of  tbe  will,  tbe  conver- 
sion arising  on  tbe  theory  that  the  testator 
must  have  intended  that  everything  essen- 
tial to  bis  scheme  should  be  done;  or  (3) 
such  a  blending  of  tbe  real  and  personal 
estate  by  the  testator  in  bis  will  as  clearly 
to  show  that  he  Intended  to  create  a  fund  out 
of  both  real  and  personal  estate  and  to  be- 
qneath  the  fund  as  money." 

It  seems  clear  from  these  authorities  that 
when  In  order  to  carry  out  tbe  intention  of 
tbe  testator,  as  shown  by  the  provisions  of 
tbe  will,  it  Is  necessary  to  sell  real  estate, 
a  conversion  takes  place,  although  the  tes- 
tator only  gave  the  executor  a  power  of 
sale  and  did  not  in  express  terms  direct  It, 
for  "the  necessity  of  a  conversion  of  realty 
into  personalty  to  accomplish  the  puii)08es 
expressed  is  equivalent  to  an  Imperative 
direction  to  convert,  and  effects  an  equitable 
conversion."  9  Cyc.  833.  When  there  la  an 
Imperative  direction  to  sell,  unless  the  time 
is  qualified  in  some  way,  tbe  conversion  takes 
place  as  from  the  death  of  the  testator,  as 
is  well  settled  by  the  authorities,  and  it  must 
be  likewise  so  when  the  provisions  are  such 
as  to  be  equivalent  to  an  imperative  direction 
to  sell.  We  do  not  understand  the  cases  of 
this  state,  such  as  Cronlse  t.  Hardt  47  Md. 
433,  Orrlck  v.  Boehm,  49  Md.  72,  Keller  t. 
Harper,  64  Md.  74,  1  Atl.  66,  and  Kennedy  v: 
Dickey,  99  Md.  295,  57  Atl.  621,  to  stand  In 
tbe  way  of  applying  these  doctrines  to  this 
case.  In  so  far  as  tbey  may  In  any  wise 
appear  to  do  so.  It  is  because  of  the  differ- 
ence between  the  provisions  of  these  wills 
and  that  of  Joseph  Hoover.  Having  determin- 
ed that  his  intention  was  that  tbe  executors 
should  sell  all  bis  property,  real  and  person- 
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al,  In  order  to  divide  tbe  balance  (after  tbe 
payment  of  bis  debts,  etc.),  and  tbat  It  was 
necessary  to  do  so  1b  order  to  carry  out 
bis  Intention,  tbe  power  of  sale  nnder  tbose 
circumstances  is  necessarily  equivalent  to  an 
imperative  direction,  and  must  be  governed 
by  tbe  principles  of  law  In  reference  to 
conversion  tbat  wonld  bave  been  applicable 
if  tbere  bad  been  an  express  direction  to 
sell. 

It  is  to  be  regretted  that  this  conclusion 
makes  tbe  mortage  of  Judge  Stake  invalid  as 
a  Hen  on  Mrs.  Mobley's  Interest  in  tbe 
"Hoover  House,"  but  the  case  of  Early  v. 
Dorsett,  46  Md.  462,  is  decisive  of  tbe  ques- 
tion. As  shown  above,  this  mortgage  simply 
granted  "all  right,  title,  interest  and  estate 
In  and  to  the  following  described  property," 
etc.  In  Early  v.  Dorsett  a  decree  was  passed 
for  tbe  sale  of- real  estate  devised  by  a  will, 
for  the  purpose  of  distribution  amongst  the 
devisees.  Mr.  Sasscer,  one  of  tbe  devisees, 
purchased  tbe  property  and  the  sale  was 
ratified,  and  before  he  had  paid  the  purchase 
money  in  full  or  had  obtained  a  deed  from  the 
trustee  he  mortgaged  the  land  to  Early. 
He  afterwards  made  default,  and  a  resale 
was  made  at  tbe  purchaser's  risk.  In  pass- 
ing on  the  question,  after  referring  to  the 
law  in  this  state  that,  when  such  a  sale 
was  ratified  and  the  purchaser  bad  compiled 
with  the  terms  of  sale  as  provided  by  the 
decree,  a  mutation  from  realty  to  personalty 
was  complete,  it  was  held  that  Sasscer's 
share  of  the  net  proceeds  of  tbe  original 
sale  as  one  of  tbe  distributees  was  at  tbe 
time  tbe  mortgage  was  executed  a  mere 
chose  In  action,  and  not  an  interest  in  land, 
and  that  it  did  not  pass  by  the  mortgage,  and 
was  "simply  a  conveyance  by  way  of  mort- 
gage of  all  his  right,  title  and  interest  in  tbe 
land,  which  he  had  purchased  under  the 
decree."  Judge  Miller  said  tbe  court  had 
examined  it  to  see  If  it  contained  any  terms 
capable  of  eifectlng  an  assignment  of  such 
share,  but  found  nothing  in  it  "which  can 
operate  as  a  conveyance  or  assignment  of  the 
mortgagor's  interest  in  these  proceeds."  The 
language  of  this  mortgage  is  similar  to  that 
In  Early  v.  Dorsett. 

As  this  bill  was  filed  by  a  purchaser 
from  tbe  executors  to  remove  the  cloud  on 
bis  title,  and  by  our  decision  his  title  is 
relieved,  it  Is  not  necessary,  and  would  not 
In  our  opinion  be  proper,  to  determine  wheth- 
er tbe  executrix  of  Judge  Stake  could  bave 
any  relief  in  a  direct  proceeding,  instituted 
for  the  purpose,  against  this  fund,  or  whether 
it  wa^  necessary  to  take  out  letters  of  admin- 
istration on  tbe  estate  of  Mrs.  Mobley  (Inas- 
much as  she  entered  Into  tbe  covenant  to 
pay  the  mortgage  and  was  on  the  note,  and 
at  least  to  that  extent  was  in  debt)  In  order 
to  pass  ber  share  to  her  husband  and  daugh- 
ter. Sucb  inquiries  would  involve  the  con- 
sideration of  the  statute  of  limitations  and 
other  questions  which  cannot  properly  now  be 


determined,  and  would  not  be  relevant  to  tbe 
issues  raised  by  this  bill  and  tbe  answers. 
We  only  refer  to  them  in  order  tbat  It  may 
be  distinctly  understood  that  we  do  not 
mean  by  this  decision  of  the  questions  wblcli 
are  before  us  In  any  way  preclude  tbe  ex- 
ecutrix of  Judge  Stake  from  any  proceeding 
that  may  be  open  to  ber  to  reach  this  fond,  if 
tbat  l>e  possible. 

Decree    afOrmed;    the    appellant    to    pay 
the  costs. 


OENDBON    T.    ST.    PIBBBE. 

(Supreme  Court  of  New  Hampshire.    Hillaboi^ 
ough.    Dec.  6,  1905.) 

1.  Slakdsb— Pleadiro. 

A  declaration  for  slander  alleged  in  the 
inducement  that  plaintiff  had  always  properly 
treated  and  maintained  hia  vrife,  and  ailesed 
that  defendant  wrongfully  stated  that  when 
he  first  visited  the  woman  (meaning  plaintilt's 
wife)  defendant  became  suspicious  of  insurance 
fraud,  which  suspicions  were  not  ieaseoed  b; 
the  apparent  indifference  "of  the  woman's  hus- 
band and  sister  with  reference  to  her  condi- 
tion," etc.,  and  that  plaintiff's  wife  died  be- 
cause of  bis  culpable  neglect  of  her  in  her 
sickness,  etc.,  Held,  that  the  declaration  was 
not  defective  for  failure  to  allege  that  plain- 
tiff had  the  exclusive  care  of  his  wife  and, 
except  in  the  innuendoes,  that  the  plaintiff'f 
negligence  caused  her  deatii. 

2.  Samx. 

Where,  in  an  action  for  slander,  in  statiiig 
defendant's  belief  that  plaintiff's  wife  died  be- 
cause of  hia  neglect,  the  alleged  slanderous 
words  expressly  Implied  the  existence  of  tbe 
marital  relation  between  plaintiff  and  tlie  wo- 
man referred  to,  and  that  the  wife  was  sick 
and  needed  medical  care,  maintenance,  and 
nursing,    which    were   absolutely   necessary    to 

S reserve  her  life,  and  want  of  tbem  caused  her 
eath,  the  allegation  that  tiie  words  were  utter- 
ed and  "published  of  and  concerning  the  plain- 
tiff" constituted  a  sufficient  allegation  ^lat  the 
words  were  sipoken  concerning  plaintiff  in  bis 
marital  relation  to  the  sick  woman,  and  witii 
reference  to  the  performance  of  the  legal  du- 
ties he  owed  to  her  by  reason  of  such  relation. 

8.  Saue— Stateuentb  of  Opihioh. 

Where  defendant's  statements  natarally 
conveyed  the  impression  that  the  death  of  plain- 
tifTa  wife  was  caused  or  hastened  by  his  crimi- 
nal negligence,  they  were  not  rendered  harm- 
leas  because  defendant  stated  tbe  slanderous 
words  in  the  form  of  an  opinion  only. 

[Ed.  Note. — For  cases  In  point,  see  vol.  82, 
Cent.  Dig.  Libel  and  Slander,  H  100-102.] 

4.  Saue   —  INNCEKDOEB   —  EXTEnBioii   or 
Meaniso. 

Where,  in  an  action  for  slander,  the  dec- 
laration alleged  in  the  inducement  that  plain- 
tiff had  always  properly  cared  for  his  wife 
prior  to  her  death,  and  tliat  defendant  had 
wrongfully  stated  concerning  plaintiff  that  the 
wife  appeared  to  be  sadly  ijeglected,  that  be 
at  once  became  suspicious  of  Insurance  fraud, 
etc.,  and  stated  "I  think  tbe  woman  (meaning 
the  plaintiff's  wife)  was  neglected  in  order  that 
her  family  might  jiet  her  insurance"  (meaning 
that  she,  plaintiff^  wife,  was  culpably  neg- 
lected in  her  sickness  by  plaintiff,  so  that  she, 
the  plaintiff's  wife,  mlgbt  die,  and  he,  tbe  plain- 
tiff, might  receive  the  insurance  upon  her  life, 
etc.),  the  innuendo  so  alleged  was  not  objec- 
tionable as  extending  the  sense  of  the  words 
spoken. 
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S.  New  TsiAir-SuooBSsivz  Afflicatioiis. 

The  denial  of  a  motion  to  set  aaide  a  ver- 
dict and  the  omission  of  the  defendant  to  ex- 
cept to  such  ruling  concludes  him  from  making 
a  subsequent  motion  in  the  trial  court  on  the 
same  grounds,  except  on  an  application  for 
a  rehearing  by  reason  of  accident,  mistake,  or 
misfortune. 

[Ed.  Note. — For  caaea  in  point,  see  toL  87, 
Cent  Dig.  New  Trial,  <  14.] 

8.  Trial  —  Instjfficknct  of  Evidenck  — 

Motion  fob  NoKauiT— Waives. 

Defendant  waives  his  right  to  object  to 
the  insufficiency  of  the  evidence  to  support 
the  declaration  by  submitting  the  case  to  the 
court  on  its  merits,  without  making  a  motion 
for  a  nonsuit  or  for  an  order  of  Judgment  in 
his  favor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Ceot  Dig.  Trial,  <f  981-985.] 

7.  Slandbb— WoBDs   Slanderous  Peb   Bit— 
Implied  Malice. 

Where  slanderous  words  are  used  in  such 
a  sense  as  to  impute  a  crime,  malice  will  be 
implied. 

[Ed.  Note. — For  cases  In  point,  see  vol.  82, 
Cent  Dig.  libel  and  Slander,  (  111.] 

8.  Sake— DAMAOE8— Malice. 

In  an  action  for  slander,  consisting  of 
words  slanderous  per  se,  the  amount  of  damages 
to  which  plaintiff  is  entitled  depends  in  part 
on  the  effect  of  the  malice  on  plaintiff's  mind. 
[Eld.  Note. — ^For  cases  In  point  see  voL  82, 
Gent  Dig.  Libel  and  Slander,  (  851.] 

9.  Same— BzcEssivENESS. 

Where  defendant  spoke  slanderous  words 
of  and  concerning  plaintiff,  imputing  to  him 
criminal  neglect  of  his  wife  contributing  to  her 
death,  a  verdict  in  plaintiff's  favor  for  $50 
was  not  excessive. 

[Ed.  Note. — For  cases  in  point  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  {{  853,  854.] 

Transferred  from  Superior  Court;  Cbam- 
berlin.  Judge. 

Action  by  Jules  Oendron  against  Sermle 
St  Pierre  for  slander.  A  verdict  was  ren- 
dered In  favor  of  plaintiff  in  the  superior 
court  for  $50,  and  the  case  was  transferred 
for  the  bearing  of  defendant's  exceptions. 
Overruled. 

Tbe  original  writ  contained  two  counts. 
The  second  count  (see  72  N.  H.  400,  56  Atl. 
915)  was  struck  out  by  amendment  The 
first  count,  as  amended  since  the  former 
transfer  of  tbe  case,  is  in  substance  as  fol- 
lows :  In  a  plea  of  tbe  case,  for  that,  wbere- 
as,  the  plaintiff  Is  a  good,  true,  and  just  citi- 
zen of  said  state,  and  from  the  time  of  his 
birth  has  always  behaved  and  governed  him- 
self as  such,  and  during  all  that  time  has 
never  been  guilty,  nor  justly  suspected  of 
having  been  guilty,  of  cheating,  deceit  fraud, 
or  any  crime  whatsoever;  and  whereas,  said 
plaintiff,  on  the  29tta  day  of  October,  1900,  at 
said  Manchester,  was  an  honest  and  law- 
abiding  citizen  of  said  Manchester,  and  has 
always  maintained  himself  by  industrious 
attention  to  his  business,  and  supported  and 
maintained  his  family  and  treated  his  wife 
kindly,  giving  her  of  Us  money  and  attention 
all  within  his  power,  nevertheless  the  de- 
fendant not  being  ignorant  of  tbe  premises, 
but  fraudulently,  maliciously,  and  wickedly 


contriving  to  injure,  blacken,  and  defame  tbe 
plaintiff  in  his  good  name  and  reputation, 
and  to  expose  bim  to  pains  and  penalties 
prescribed  by  law,  did  on,  etc.,  at,  etc.,  in 
presence  of  divers  good  citizens,  etc.,  utter 
and  publish  the  following  false,  scandalous, 
and  malicious  words  of  and  concerning  the 
plaintiff,  to  wit:  "When  I  first  visited  the 
woman  [meaning  the  wife  of  said  plaintiff] 
she  appeared  to  be  sadly  neglected,  and  I  at 
once  became  suspicious  of  insurance  fraud. 
My  suspicions  were  not  lessened  by  tbe  ap- 
parent Indifference  of  tbe  woman's  husband 
and  sister  with  reference  to  her  condition. 
I  learned  that  tbe  magnetic  healer  who  bad 
been  treating  her  had  been  discharged  on 
recommendation  of  a  priest,  who  said  that 
tbe  medicines  should  be  thrown  avray.  I 
examined  the  remedies  the  magnetic  healer 
had  been  using,  and  was  surprised  to  find 
that  they  were  all  right  I  believe  that  if 
their  use  bad  been  continued,  the  woman 
[meaning  tbe  plaintiff's  wife]  might  have  re- 
covered. As  It  was,  she  [meaning  the  plain- 
tiff's wife]  went  three  days  without  any 
medical  attendance  [meaning  she  was  will- 
fully neglected  by  said  plaintitT].  Then  I 
was  called.  I  was  told  that  there  was  an  in- 
surance on  the  woman's  [meaning  the  plain- 
tiff's wife's]  life.  Mr.  Gadbols  came  to  me 
yesterday,  and  I  refused  to  sign  the  death 
certificate.  The  woman's  [meaning  the  plain- 
tiff's wife's]  body  had  been  removed  from 
the  Orange  street  bouse  to  her  borne  on 
Ctanrcb  street  I  did  not  know  until  I  In- 
vestigated whether  the  woman  I  had  treat- 
ed was  dead,  or  whether  it  was  some  other. 
Furthermore,  I  was  suspicious  with  regard 
to  the  insurance.  I  think  the  woman  [mean- 
ing the  plaintiffs  wife]  was  neglected  in 
order  that  her  family  might  get  her  Insur- 
ance [meaning  that  she,  the  plaintifTs  wife, 
was  culpably  neglected  in  her  sickness  by 
the  plaintiff,  so  that  she,  the  plaintiff's  wife, 
might  die,  and  he,  the  plaintiff,  might  re- 
ceive tbe  insurance  upon  her  life]."  The  dec- 
laration further  alleges  that  by  reason  of 
the  publication  of  these  words  the  plaintiff 
was  brought  Into  great  infamy  and  contempt 
among  his  fellow-citizens,  and  has  suffered 
great  anxiety  of  mind  and  been  exposed  to 
ptilns  and  penalties  prescribed  by  law.  l%e 
defendant's  demurrer  to  the  declaration  was 
overruled,  subject  to  exception.  The  defend- 
ant's petition  for  a  new  trial  on  account  of 
newly  discovered  evidence  was  denied  Febru- 
ary 21,  1905,  after  a  hearing.  At  this  bear- 
ing the  defendant's  motion  to  set  aside  the 
verdict,  because  it  was  against  the  evi- 
dence and  because  tbe  damages  were  excess- 
ive, and  his  request  that  all  the  testimony  be 
transferred,  were  denied.  It  was  found  by 
the  court  that  the  defendant  waived  his 
right  to  make  said  motions  by  not  making 
them  at  tbe  close  of  the  plaintiff's  testi- 
mony, or  at  the  close  of  all  tbe  testimony. 
April  29th  the  defendant  filed  a  motion  to 
set  aside  the  verdict  because  (1)  upon  the 
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evidence,  as  matter  of  law,  tbe  defendant  vrna 
not  pillty  of  slander  of  the  plaintiff;  (2)  tlie 
verdict  was  contrary  to  the  law  and  the  evi- 
dence; (8)  it  Is  wholly  unsupported  by  the  evi- 
dence; (4)  the  evidence,  as  matter  of  law,  did 
not  sustain  the  allegations  of  the  declara- 
tion; (5)  the  daiuages  assessed  vnxe  contrary 
to  the  law;  and  (6)  they  were  wholly  contrary 
to  the  evidence.  This  motion  was  denied, 
subject  to  exception.  The  defendant  then 
requested  that  the  evidence  relating  to  the 
charge  of  slander  and  the  damages  be  made 
a  pai*t  of  the  case.  The  request  was  denied, 
and  the  defendant  excepted. 

Andrews  A  Andrews,  for  plaintiff.  Brancb 
&  Branch,  and  John  P.  Bartlett,  for  defend- 
ant 

CHASB,  3.  The  plaintiff,  by  his  declara- 
tion, places  bis  right  of  action  wholly  on  the 
ground  that  the  alleged  slanderous  words 
per  se  Imputed  to  him  the  commission  of  the 
crime  of  killing  his  wife  by  his  criminal  neg- 
ligence in  omitting  to  perform  a  daty  to  her 
which  the  law  imposed  upon  him.  No  ques- 
tion is  made  that  a  husband  who  can  supply 
his  wife  with  the  necessities  of  life,  and  neg- 
lects to  do  so  while  she  is  living  with  him 
and  is  Incapable  of  caring  for  herself  by  rea- 
son of  sickness  or  other  cause,  is  guilty  of 
the  crime  of  murder  or  manslaughter,  ac- 
cording to  the  nature  and  degree  of  the  neg- 
ligence in  respect  to  premeditation,  willful- 
ness, recklessness,  and  culpability,  If  her 
deatii  is  caused  or  hastened  by  such  neglect 
Bnch  V.  Company,  69  N.  H.  260,  261,  44  Atl. 
809,  76  Am.  St  Rep.  163;  State  v.  Smith,  65 
Me.  257;  Lewis  v.  Georgia,  72  6a.  164,  53 
Am  Rep.  835;  Territory  v.  Manton,  8  Mont 
95,  19  Pac.  387;  Regina  v.  Marriott  8  O.  ft  P. 
425,  34  Eng.  C.  L.  816;  Regina  t.  Plnmmer, 
1  C.  &  K.  600,  47  Bng.  C.  L.  600;  Regina 
V.  Nlcholls,  18  Cox  O.  0,  75;  2  Blsh.  Or.  L. 
H  659,  686;  P.  8.  c.  278,  H  1-8.  The  demurrer 
raises  the  question  whether  the  declaration 
sufficiently  sets  forth  an  imputation  to  the 
plaintiff  of  the  commission  of  such  crime. 

The  defendant  says  the  declaration  is  de- 
fective because  it  does  not  set  forth  that 
the  plaintiff  had  the  exclusive  care  of  his 
wife,  and  does  not  allege,  except  In  the 
innuendoes,  that  the  plaintiff's  negligence 
caused  her  death.  It  Is  stated  in  the  induce- 
ment of  the  declaration  that  the  plaintiff 
"has  always  •  •  *  supported  and  main- 
tained his  family,  and  treated  his  wife  kind- 
ly, giving  her  of  his  money  and  attention  all 
within  his  power."  This  necessarily  implies 
the  existence  of  the  relation  of  husband  and 
wife  between  him  and  the  woman  referred 
to  In  the  alleged  slanderous  words,  an  ap- 
preciation by  him  of  the  legal  duty  that 
pertains  to  that  relationship,  and  an  attempt 
on  his  part  to  fulfill  the  duty.  It  states  facta 
showing  that  the  duty  was  not  removed  or 
suspended  for  any  cause,  but  still  rested  upon 
the  plaintiff,  and  that  he  had  the  care  of 


his  wife,  so  far  aa  bis  marital  duty  reqalred 
him  to  assume  such  care.  The  alleged 
slanderous  words  also  expressly  state  or 
necessarily  Imply  the  existence  of  the  marital 
relation  between  the  plaintiff — "wonian's 
husband" — and  the  woman  referred  to,  the 
legal  duty  arising  from  the  relation,  and 
that  the  wife  was  sIck  and  needed  medical 
care,  medicines,  and  nursing,  in  fact,  tliat 
these  were  absolutely  necessary  to  preserve 
her  life,  and  the  want  of  them  caused  ber 
death.  The  allegation  of  the  declaration 
that  the  words  were  uttered  and  published 
"of  and  concerning  the  plaintiff,"  in  con- 
nection vrith  the  other  allegation  above  quot- 
ed and  the  words  themselves,  show  that  the 
words  were  spoken  of  and  concerning  the 
plaintiff  In  his  marital  relation  to  the  sick 
woman  and  the  performance  of  the  legal 
duties  he  owed  the  woman  by  reason  of  that 
relation.  Characterizing  the  plaintlfrs  con- 
duct toward  his  wife  as  "apparent  indif- 
ference with  reference  to  her  condltiOD" — 
indifference  of  such  kind  and  degree  aa  to 
induce  a  suspicion  of  fraud  depending  for 
its  consummation  upon  her  death — accompa- 
nied with  the  statement  that  the  woman  "ap- 
peared to  be  sadly  neglected,"  is  an  em- 
phatic, though  indirect  statement  that  he 
was  culpably  negligent  In  the  performance 
of  his  legal  duty  to  her.  It  falls  little,  if  any, 
short  of  charging  the  husband  with  deliber- 
ate and  premeditated  negligence  with  a  view 
of  causing  or  hastening  the  wife's  death. 
It  was  not  necessary  that  the  plaintiff  should 
have  the  exclusive  care  of  his  wife  to  render 
him  guilty  of  the  crime,  if  be  himself  was 
criminally  negligent  The  fact  that  the 
wife's  sister,  the  priest  or  some  other  person 
was  also  equally  guilty,  would  not  relieve 
the  plaintiff  from  responsibility  for  his  own 
negligence. 

Another  objection  made  to  the  declaration 
is  that  the  slanderous  words  alleged  in  it  are 
but  an  expression  of  a  suspicion  or  opinion 
that  the  plaintiff  committed  the  crime  refer- 
red to;  that  they  do  not  definitely  charge  the 
plaintiff  with  the  crime.  According  to  the 
defendant's  alleged  statements,  his  suspicion 
relating  to  insurance  fraud  wks  not  the  cause 
of  his  thinking  that  the  wife  was  neglected. 
On  the  other  hand,  the  neglect  of  her  was  the 
cause  of  his  suspicion.  He  noticed  when 
he  first  visited  the  woman  that  "she  appeared 
to  be  sadly  neglected,"  and  he  attributed  the 
motive  for  this  neglect  to  Insurance  fraud. 
He  further  stated,  in  substance,  that  there 
was  neglect  in  omitting  for  three  days  to 
administer  to  her  the  remedies  that  had  been 
prescribed  by  the  magnetic  healer.  If  this 
omission  was  due  to  the  advice  of  the  priest, 
the  fact  would  not  necessarily  show  that  the 
omission  was  not  negligence  of  a  culpable 
nature.  He  further  asserted  his  belief  that 
if  the  use  of  the  remedies  had  been  continued, 
the  woman  might  have  recovered.  He  re- 
fused to  sign  a  death  certificate.  These 
statements,  taken  together,  naturally  convey 
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the  Impression  that  the  wife's  death  was 
caused  or  hastened  by  criminal  negligence. 
But  he  seems  to  have  summed  up  the  whole 
matter  In  the  definite  statement:  "I  think 
the  woman  was  neglected  in  order  that  her 
family  might  get  the  Insurance."  The  def* 
Lnlteness  and  injurious  effect  of  this  state- 
ment are  not  taken  away  or  materially  modi- 
fled  by  the  Introductory  words,  "I  think." 
The  expression,  "I  think  A.  murdered  B.,"  1> 
quite  likely  to  have  the  same  effect  upon  the 
hearers  that  the  expression,  "A.  murdered 
B.,"  would  have.  If  It  be  regarded  as  an 
expression  of  an  opinion,  it  nevertheless  im- 
putes the  crime  to  the  plaintiff;  and  the  Im- 
putation is  supported  and  made  more  ef- 
fective In  this  case  by  the  fact  that  the  de- 
fendant was  called  as  the  medical  attendant 
of  the  wife.  At  least,  a  Jury  might  find, 
from  a  consideration  of  the  words  In  the  light 
of  the  circumstances  alleged,  that  the  de- 
fendant meant  by  his  statements  absolutely 
to  impute  to  the  plaintiff  the  commission  of 
a  felony.  Moore  v.  Butler,  48  N.  H.  161; 
Tozer  r.  Masbf ord,  6  Exch.  639 ;  Simmons  ▼. 
Mitchell,  6  App.  Cas.  166. 

The  defendant  further  says  that  the  Innuen- 
do which  follows  the  words  "I  think,"  etc., 
extends  the  sense  of  the  words.  The  Innuen- 
do is :  "Meaning  that  she,  the  plalntUTs  wife, 
was  culpably  neglected  In  her  sickness  by  the 
plaintiff,  so  that  she,  the  plaintiff's  wife, 
might  die,  and  he,  the  plaintiff,  might  receive 
the  Insurance  upon  her  life."  When  the 
facts  recited  in  the  Inducement  of  the  decla- 
ration, above  referred  to,  and  the  other  state- 
ments of  the  defendant  are  considered,  it  ap- 
pears that  the  words  to  which  the  innuendo 
applies  may  have  been  used  in  the  sense 
therein  stated.  As  before  stated,  a  jury 
might  find  that  the  defendant  meant  that  the 
woman  was  neglected  by  her  husband  in 
order  that  she  might  die,  and  he  or  his 
family — ^it  Is  immaterial  which— might  ob- 
tain the  insurance  which  the  defendant  sup- 
posed was  outstanding  upon  her  life.  The 
jury  might  think  that  describing  such  neglect 
as  "culpable"  limited,  rather  than  enlarged 
the  idea  expressed  by  the  word  wltbont 
qnalificatlon.  The  innuendo  does  not  appear 
to  exceed  its  proper  office.  Harris  v.  Burley, 
8  N.  H.  266.  "It  is  immaterial  whether  the 
words  spoken  impute  an  offense  to  the  plain* 
tiff  in  a  direct  manner,  or  Indirectly  by  sach 
hints  or  modes  of  expression  as  are  likely 
to  convey  the  Intended  meaning  to  the  per- 
sons to  whom  the  words  are  addressed." 
Stnrtevant  v.  Root,  27  N.  H.  69,  72 ;  Tenney  v. 
Clement,  10  N.  H.  62;  Symonds  v.  Carter,  32 
N.  H.  468.  The  defendant's  words  appear 
to  have  been  of  this  character;  and  tne 
declaration,  though  somewhat  inartiflclally 
framed,  contains  sufficient  recitals,  allega- 
tions, and  innuendoes.  If  proved,  to  render 
the  defendant  liable  In  an  action  for  slander. 
Boblnson  v.  Keyser,  22  N.  H.  323.  The  de- 
murrer  was  properly  overruled. 

There  was  no  exception  to  the  denials  of 


the  petition,  motion,  and  request  made  prior 
to  April  29th,  and  consequently  there  is  no 
question  of  law  before  the  court  with  respect 
to  those  matters.  The  ground  of  the  de- 
fendant's motion  of  April  29tb  to  set  aside 
the  verdict  Is  stated  in  several  forms,  but, 
in  substance,  it  Is  that,  upon  the  whole  evi- 
dence, the  verdict  is  "against  the  evidence" 
and  80  contrary  to  law,  as  to  both  the  de- 
fendant's guilt  and  the  damages.  It  is  but 
a  repetition  of  the  previous  motion  to  set 
aside  the  verdict.  The  denial  of  the  first 
motion  and  the  omission  of  the  defendant  to 
except  to  It  concludes  him  upon  the  question 
presented  by  the  motion,  unless,  upon  an  ap- 
plication to  the  superior  court  tor  a  re- 
hearing, he  shows  that  he  Is  entitled  to  it 
by  reason  of  accident,  mistake,  or  misfortune. 
If  the  defendant  desired  to  raise  questions  of 
law  upon  the  denial  of  the  motion,  he  should 
have  done  so  at  that  time.  Furthermore,  the 
defendant  waived  his  right  to  object,  on 
account  of  the  insufficiency  of  the  evidence  to 
support  the  declaration,  by  bis  submission  of 
the  case  to  the  court  upon  its  merits,  without 
making  a  motion  for  a  nonsuit,  or  for  an 
order  of  judgment  in  his  favor.  Blwell  t. 
Roper,  72  N.  H.  685,  68  Atl.  607.  Non  constat 
that  the  plaintiff  might  not  have  been  able 
and  been  allowed  to  Introduce  evidence  to 
supply  the  deficiency  If  such  motions  had 
been  made.  The  declaration  alleges  that 
the  slanderous  words  mentioned  in  it  were 
false,  and  were  spoken  of  and  concerning  the 
plaintiff  maliciously.  If  the  words  were 
used  in  a  manner  and  sense  to  Impute  a 
crime,  they  imply  malice;  and  the  amount  of 
the  damages  to  which  the  plaintiff  is  entitled 
depends  in  part  upon  the  effect  of  the  malice 
upon  tbe  plalntlfTs  mind.  Symonds  v.  Car- 
ter, 32  N.  H.  468;  Frlel  v.  Plumer,  69  N.  H. 
498.  43  Atl.  618,  76  Am.  St  Rep.  100.  It  does 
not  appear,  as  matter  of  law,  that  |80 
would  be  excessive  damages,  even  if  there 
was  no  evidence  of  malice  otbter  than  tbe 
publishing  of  the  words,  if  they  were  found 
to  be  used  in  the  sense  above  mentioned. 
Exceptions  overruled.    All  concurred. 


In  re  OPINION  OP  THE  JUSTICES. 

(Supreme  Court  of  New  Hampshire.    Jan.  2, 
1906.) 

1.  NOTABIES— PUBLIO    OlTICEBS. 

Notaries  public  are  gOTemmental  officers. 
[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  Notaries,  |  1.] 

2.  Officibs— Eligibility — Women. 

Since,  under  the  common  law,  women  are 

disabled  from  holding  pablic  office,  they  are  dis- 

qnalified  from  appointment  as  notaries  public 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 

Cent  Dig.  Officers,  §8  24,  26.] 

Opinion  of  the  justices  as  to  whether  a 
woman  can  be  properly  appointed  a  notary 
public.    Question  answered  in  the  negative. 
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To  His  Excellency  the  Oovernor  and  the  Hon- 
orable C!ouncU: 

"Notaries  pablic  shall  be  appointed  by  the 
Governor,  with  adWce  of  the  council."  Pub. 
8t  1901,  c.  18,  S  1-  The  question  submitted, 
under  date  of  September  25,  1005,  whether  a 
woman  Is  qualified  to  fill  the  office  of  notary 
public  In  this  state,  therefore,  InTOlres  the 
power  of  the  executive  to  appoint  such  a 
person  notary  public,  and  Is,  In  that  aspect, 
one  which  it  Is  our  constitutional  duty  to 
answer,  because  it  is  a  question  of  law  which 
the  Governor  and  council  may  be  called  upon 
to  determine  In  the  performance  of  the  duties 
of  their  office.  Opinion  of  tlie  Justices,  67. 
N.  H.  600,  601,  43  Atl.  1074.  As  the  question 
Is  framed,  however,  it  relates  to  the  personal 
competency  to  hold  the  position  of  a  class, 
individuals  among  whom,  it  may  be  pre- 
sumed, may  desire  such  an  appointment 

Conceiving  that  there  might  be  such  per- 
sons, and  considering  the  possibility  that  such 
an  application  for  appointment  might  be  the 
occasion  of  your  request,  and  not  understand- 
ing that  there  was  need  of  an  immediate 
reply,  we  have  delayed  returning  our  answer 
in  order  to  afford  any  persons  who  might 
desire  it  an  opportunity  to  be  heard  before  as. 
We  were  inclined  to  this  course  because  the 
conclusions  reached  by  this  court  In  1890 
upon  the  application  of  a  woman  to  be  ad- 
mitted to  practice  as  an  attorney  seemed  to 
us  conclusive  upon  the  present  question,  and 
we  desired,  if  possible,  to  have  the  aid  of 
counsel  if  the  question  were  to  be  reopened. 
We  have  not  been  favored  with  any  argument 
upon  the  law,  and  it  does  not  seem  necessary 
to  do  more  than  to  state  the  conclusions 
then  reached  after  a  most  exhaustive  ex- 
amination of  the  authorities.  It  was  then 
held  that  at  common  law,  in  the  absence  of 
enabling  legislation,  a  woman  cannot  hold  a 
public  governmental  office.  "By  our  common 
law,  women,  do  not  vote  in  town-meeting. 
The  reason  is  that  voting  is  an  exercise  of 
governmental  power.  For  the  same  reason, 
and  by  the  same  law,  they  do  not  hold 
public  office."  Ricker's  Petition,  66  N.  H.  20T, 
264,  29  Atl.  659,  583,  24  L.  R.  A.  •740.  In 
that  case  a  distinction  is  taken  between 
public  and  private  office  and  between  office 
and  employment,  and  the  conclusion  reached, 
contrary  to  authorities  in  other  Jurisdictious 
cited  in  the  case,  that,  although  an  attorney 
at  law  is  an  officer  of  the  court,  his  employ- 
ment 1b  not  a  public  governmental  office  to 
which  the  common-law  disability  of  women 
attaches.  Although  authorities  to  the  con- 
trary of  the  latter  proposition  may  be  found, 
there  seems  to  be  little,  if  any,  controversy 
over  the  main  proposition  that  at  common 
law  women  are  disabled  to  take  part  in 
governmental  action,  and  that  to  enable  them 
to  do  80  affirmative  legislation  is  necessary. 
Note,  88  U  R.  A.  215.  Whether  the  progress 
of  the  age  requires  that  this,  as  well  as  other 
disabilities  of  the  common  law  with  which 


women  have  been  burdened,  should  be  re- 
moved, is  not  a  question  for  either  the  execu- 
tive or  the  Judicial  departments  of  the  gov- 
ernment The  sole  question  here  is  whether 
a  public  notary,  or  notary  public,  is  a  public 
officer  exercising  some  part,  however  small 
of  governmental  power,  executive,  legislative, 
or  Judicial. 

"An  office,  as  defined  by  Blackstone,  is  a 
right  to  exercise  a  public  or  private  employ- 
ment and  to  take  the  fees  and  emoluments 
thereunto  belonging,  whether  public,  as  those 
of  magistrates,  or  private,  as  bailiffs,  re- 
ceivers, and  the  like.  2  Bl.  Com.  36.  And 
It  is  laid  down  'that  a  public  officer  is  one 
who  has  some  duty  to  perform  concerning 
the  public;  and  he  is  not  the  less  a  public 
officer  when  his  duty  is  confined  to  narrow 
limits,  because  it  is  the  duty,  and  the  nature 
of  that  duty,  which  makes  him  a  pablic 
officer,  and  not  the  extent  of  his  aatborlty.' 
7  Bac.  Abr.  280;  Carth.  479.  And  we  appre- 
hend that  it  may  be  stated  as  universally 
true  that  where  an  employment  or  duty  is 
a  continuing  one,  which  is  defined  by  rules 
prescribed  by  law,  and  not  by  contract,  such 
a  charge  or  employment  ia  an  office,  and  the 
person  who  performs  it  is  an  officer."  Shel- 
by V.  Alcorn,  36  Miss.  273,  72  Am.  Dec.  169. 
172;  Bicker's  Petition,  86  N.  H.  207,  232,  29 
AtL  559,  572,  24  L.  R.  A.  740.  "An  office  U 
a  public  station  or  employment  conferred  by 
the  appointment  of  government  The  term 
embraces  the  idea  of  tenure,  duration,  emolu- 
ment and  duties."  United  States  v.  Hart- 
well,  6  Wall.  385,  803,  18  L.  Ed.  830.  "The 
term  'office'  implies  a  delegation  of  a  portion 
of  the  sovereign  power  to,  and  possession  of 
It  by,  the  person  filling  the  office;  and  the 
exercise  of  such  power  within  legal  limits 
constitutes  the  correct  discharge  of  the  duties 
of  such  office.  The  power  thus  delegated  and 
possessed  may  be  a  portion  belonging  some- 
times to  one  of  the  three  great  departments, 
and  sometimes  to  another,  still  it  Is  a  legal 
power,  which  may  be  rightfully  exercised, 
and  in  its  effects  it  will  bind  tlie  rights  of 
others,  and  be  subject  to  revision  and  correc- 
tion only  according  to  the  standing  laws  of 
the  state."  Opinion  of  the  Justices,  8  OreenL 
481,  482;  High,  Ex.  Rem.  i  625.  See  note. 
72  Am.  Dec.  179-189. 

Tested  by  these  rules,  the  position  or  place 
of  notary  public  is  clearly  a  public  office. 
The  appointment  Is  made  by  the  government 
for  a  fixed  term,  and  the  duties  and  powers 
of  the  place  are  prescribed  by  law.  Eiveiy 
notary  public  has.  In  addition  to  the  nsual 
powers  of  the  office,  the  powers  of  a  Justice 
of  the  peace  in  relation  to  depositions  and 
the  acknowledgment  of  deeds  and  other 
Instruments  and  the  administering  of  oaths. 
Pub.  St  1901,  c.  18,  H  1,  2.  The  notary's 
certificate  of  protest  under  his  official  seal 
is  evidence  of  the  facts  stated  to  the  protest 
and  of  the  notice  given  to  the  drawers  or 
indorsers.    Id.  {  3.    His  records  are  pablic 
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records,  which,  when  he  dies  or  becomea  in- 
sane,  the  law  requires  to  be  deposited  in 
the  archives  of  the  state.  The  office  is  of 
Tery  ancient  origin,  and  has  been  here  rec- 
ogniEed  as  public  from  a  very  early  day. 
The  Cutt  Code  (1679-80)  provided  for  the 
pnnlshment  of  any  "notary  or  keeper  of  pub- 
lic records,"  for  the  destruction  or  altera- 
tion of  "any  such  record  or  writing  of  con- 
cernment committed  to  bis  keeping  and 
trust,"  and  provided,  among  other  punish- 
ments, that  "such  corrupt  officer  shall  lose 
his  office."  1  N.  H.  Prov.  Laws  (Batch.  Bd.) 
p.  19.  In  1802  the  powers  of  notaries  were 
enlarged  by  giving  to  them  certain  powers 
of  Justices  of  the  peace,  and  provision  was 
made  for  the  preservation  of  their  records 
In  the  office  of  the  Secretary  of  State  (Laws 
[Ed.  1805]  p.  96);  while  In  1829  it  was 
provided  that  "all  public  notaries  •  •  • 
shall  hold  their  office  subject  to  be  removed 
by  the  Senate  upon  an  impeachment,  or  by 
the  Governor  with  the  consent  of  the  council, 
on  the  address  of  both  houses  of  the  Legisla- 
ture and  shall  be  under  oath  for  the  faith- 
ful performance  of  the  duties  of  the  office" 
(Laws  [Bd.  1830]  p.  536,  tit.  118).  No 
ground  is  perceived  upon  which  it  can  be 
urged  that  in  this  jurisdiction  the  place  of 
a  notary  is  merely  a  public  employment  or  a 
private  office;  and  the  distinction  under 
which  Mrs.  Ricker  was  admitted  to  practice 
as  an  attorney  will  not  permit  women  to 
hold  the  office  of  public  notaries. 

That  a  notary  public  holds  a  public  office 
is  the  holding  of  the  Buthorlties  elsewhere. 
"That  a  notary  public  is  a  public  officer,  I  do 
not  think  to  be  open  to  serious  doubt  He 
is  one  of  the  'public  officers  of  this  state' 
concerning  whom  chapter  6  of  the  Revised 
Statutes  treats,  and  he  is  therein  placed  'in 
the  class  of  Judicial  officers.'  The  office  of 
a  notary  public  must  be  filled  by  appointment 
of  the  Governor  of  the  state,  with  the  con- 
sent of  the  Senate.  The  appointee,  before  he 
enters  upon  the  duties  of  his  office,  is  re- 
quired to  take  and  file  an  oath. 
His  term  of  office  Is  fixed  by  law. 
All  their  powers  are  defined  by  law,  and 
their  acts  within  their  legitimate  sphere 
have  force  and  solemnity,  because  having 
the  express  authorization  and  sanction  of 
statute.  The  very  designation  of  "notary 
public'  indicates  a  relation  which  the  incum- 
bent of  the  office  sustains  to  the  body  politic. 
It  Is  Impossible  to  regard  him  as  other  than  a 
public  officer."  People  v.  Rathbone,  145  N. 
T.  434,  437,  40  N.  B.  395,  896,  28  L.  R.  A.  384. 
For  other  authorities  to  the  same  effect,  see 
Commonwealth  v.  Haines,  97  Pa.  228,  39  Am. 
Rep.  805;  Smith  v.  Meador,  74  Oa.  416,  68 
Am.  Rep.  438;  Kirksey  v.  Bates,  7  Port 
(Ala.)  629,  81  Am.  Dec.  722;  Governor  v. 
Gordon,  16  Ala.  72;  Teutonla,  etc.,  Ck>.  v. 
Turrell,  19  Ind.  App.  469,  49  N.  E.  862,  65 
Am.  St  Rep.  419;  State  v.  Clark,  21  Nev. 
333,  81  Pac.  645,  18  L.  R.  A.  313,  37  Am. 


•  •    • 

•  •    • 


St  Rep.  617;  Britton  v.  Nlccolls,  104  U.  & 
767,  766,  26  L.  Ed.  917;  Mech.  Pub.  Oft. 
{  103.  In  Massachusetts  the  court  advised 
the  Governor  and  council  that  a  woman 
could  not  hold  the  office  of  notary  without 
legislative  action  (Opinion  of  the  Justices, 
150  Mass.  586,  23  N.  B.  860,  6  L.  R.  A.  842). 
and  subsequently  advised  the  House  of  Rep- 
resentatives that  the  Legislature  could  not 
authorize  such  appointments  because  the 
matter  is  regulated  by  the  Constitution  of 
the  state.  Opinion  of  the  Justices,  16S 
Mass.  609,  43  N.  E.  927,  32  L.  R.  A.  360. 

Notaries  are  not  mentioned  by  name  in 
our  Conatltutlcm.  We  have  not  been  able 
to  find  any  statute  authorizing  their  appoint- 
ment until  the  General  Statutes  of  1867 
(Gen.  St  c.  16,  f  1),  though  the  fact  of  their 
appointment  is  recognized  by  various  acts, 
to  some  of  which  reference  has  been  made. 
Whether  authority  to  make  the  appoint- 
ment is  properly  derived  from  the  statute 
or  the  Constitution  is  not  material  upon  the 
present  question.  Considering  it  to  be  de- 
rived from  the  statute  of  1867,  in  the  exist- 
ing state  of  the  law  #n  intent  to  authorize 
the  appointment  of  women  to  the  office  can- 
not be  inferred  in  the  absence  of  express 
language  indicating  that  intent  such  as 
was  used  in  chapter  8,  p.  18,  Laws  1872,  by 
which  female  citizens  were  authorized  to 
hold  office  In  school  districts  and  as  school 
committee  in  cities  and  towns.  See  Gen. 
Laws  1878,  c.  87,  {  10;  Laws  1879,  p.  370, 
c.  57,  t  19;  Bicker's  Petition,  66  N.  H.  207, 
230,  29  Atl.  669,  24  L.  R.  A.  740. 

Because  by  our  common  law  women  ar^ 
disabled  from  holding  public  office,  and  be- 
cause the  place  of  notary  public  is  a  public 
governmental  office,  and  because  we  are 
unable  to  find  any  evidence  of  legislative 
purpose  or  intention  to  change  the  common 
law  of  this  state  in  this  respect,  if  such 
power  exists,  a  point  not  considered,  we  are 
compelled  to  answer  in  the  negative  the 
question  submitted. 

FRANK  N.  PARSONS. 

WM.    M.    CHASE. 

REUBEN  E.  WALKER. 

GEORGE  H.  BINGHAM. 

JOHN   B.    YOUNG. 


WESTMINSTER     NAT.     BANK     v.     NEW 
ENGLAND  ELECTRICAL  WORKS  et  al. 

(Supreme  Court  of  New  Hampshire.    Grafton. 
Jan.  2,  1906.) 

1.  CoBPOBATioNs  —  Transfers  of  Stock  — 
Consummation  of  Tbansfeb. 

The  ownership  of  stock  passes  from  the 
seller  to  the  buyer  by  force  of  the  contract  of 
sale  and  as  soon  as  such  contract  is  fully  con- 
sammated ;  but  as  between  the  buyer  and  the 
corporation,  or  interested  third  parties  With- 
out notice,  the  buyer  does  not  ordinarily  ac- 
quire all  the  rights  of  a  stockholder  until  the 
transfer   is   entered   on   the  corporate   records. 
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2.  Sai<k— TBAKsrEB  or  Tttlb— Bsioppcl  to 
Dent. 

Where  a  stock  certificate  recites. that  the 
person  to  whom  it  is  issued  is  the  owner  of 
certain  shares  of  fully  paid  and  nonassessable 
stock,  the  corporation  is  estopped  to  deny  th« 
title  of  an  innocent  transferee  from  the  stock- 
holder who  has  given  value  for  the  stock  on 
the  faith  of  the  certificate,  on  the  ground  that, 
by  the  laws  of  the  state  creating  the  corpora- 
tion, the  corporation  is  prohibited  from  issuing 
stock  until  fully  paid  and  the  stockholder  has 
paid  nothing  for  his  stock. 

8.  Banks  and  Bankino — National  Banks 
— PowBBS— Acquisition  of  Stock. 

A  national  bank,  which  in  the  ordinary 
course  of  business  receives  stock  as  collateral 
security  for  a  loan,  may  protect  itself  from 
loss  by  taking  the  stock  in  payment  of  the  loan. 

4.  Appkai/— Pbesebvation  or  Erbob— Ncoes- 
SJTT  OF  Exception. 

Where  a  party  was  regularly  made  a  de- 
fendant to  an  action  at  law,  and  an  amend- 
ment changing  the  action  to  one  in  equity  was 
allowed,  without  defendant's  taking  any  ex- 
ception, defendant  could  not  claim,  after  the 
transfer  of  the  cause  to  the  Supreme  Court, 
that  be  was  not  as  fully  a  party  defendant 
as  when  he  appeared  In  the  action  at  law. 

5.  cobfosations— fobeion     cobfobations— 
Right  to  Sue.         v 

The  courts  will  entertain  jurisdiction  at 
the  suit  of  a  foreign  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  U  2563-2567,  2585- 
2600.] 

6.  Same— Rights   of  Stockholdkbs— Tbans- 
FEB  of  Stock. 

Where  stock  Is  valid  in  the  hands  of  a 
transferee  on  the  ground  of  estoppel  against 
the  corporation,  notwithstanding  its  invalidity 
in  the  bands  of  the  transferror,  the  transferee 
has  the  right  to  have  the  stock  transferred  to 
)}im  on  the  liooks  of  the  corporation,  although 
the  law  of  the  state  creating  the  corporation 
(CiT.  Code  S.  C.  1002,  {  1^)  provides  that 
no  transfer  shall  be  valid,  except  as  betn-een 
the  parties,  ontil  the  same  shall  have  been 
regularly  entered  upon  the  books  of  th«  cor- 
poration. 

7.  Same— Enforcement   of  Right— Foreign 
Cobpobations. 

The  right  of  a  transferee  of  stock  in  a 
corporation  to  have  the  same  transferred  on 
the  books  of  the  corporation  is  a  contractual 
right,  the  enforcement  of  which  does  not  in- 
volve an  interference  with  the  internal  affairs 
of  the  corporation,  and  which  consequently 
may  be  asserted  through  the  courts  of  another 
state   than    that   creating   the   corporation. 

8.  Same  —  Refusal  to  Transfer  Stock  — 
Remedies  of  Transfehee. 

A  transferee  of  corporate  stock  is  not  con- 
fined to  an  action  for  damages  for  the  refusal 
of  the  corporation  to  transfer  the  stock  to  him 
on  its  books,  but  may  require  the  corporation, 
by  bill  for  specific  performance,  to  transfer 
the  stock  to  him,  especially  where  the  real  and 
prospective  value  of  the  stock  depends  on  the 
future  development  and  management  of  the 
corporate  enterprise. 

9.  Same  —  Actions  to  Compel  Tbansfxb  — 
Laches. 

A  transferee  of  stock  in  a  corporation  is 
not  guilty  of  laches  as  a  matter  of  law  in  de- 
laying suit  to  compel  the  coiporation  to  trans- 
fer the  stock  to  him  on  its  books,  where  it 
does  not  conclusively  appear  that  his  delay 
has  been  unreasonable  or  that  the  corporation 
has  been  in  any  way  prejudiced  thereby. 


10.  evidencb  —  adinssiobb  —  cobporat* 
Offioebs  —  Conclusiveness  or  Corfoba- 

TION. 

There  Is  no  presumption  of  law  that  a  vice 
president  and  director  of  a  bank  is,  by  reason 
of  his  official  relation  to  the  bank,  authorized 
to  bind  the  bank  by  his  admissions. 

Transferred  from  Superior  Court;  Pike,. 
Judge. 

Bill  in  equity  by  the  Westminster  National 
Bank  against  tbe  New  England  Electrical 
Works  and  others.  There  was  an  ordo*  Ia 
favor  of  plaintiff,  to  wliich  defendants  ex- 
cepted, and  the  case  was  transferred  from 
the  superior  court    Slxoeptlons  overruled. 

The  suit  was  begun  as  an  action  at  law, 
but  was  afterwards  amended  by  the  filing  of 
this  bin,  the  object  of  which  Is  to  compel  tbe 
issuance  of  a  certificate  of  stock  to  plain- 
tiff. Some  of  the  stockholders  of  tlie  elec- 
trical works  were  also  made  defendants. 
Tbe  plaintiff  corporation  is  located  and  does 
business  in  Massachusetts.  The  electrical 
works'  was  incorporated  under  the  laws  of 
South  Carolina,  but  has  its  principal  place 
of  business  in  this  state.  About  the  time  of 
the  formation  of  the  corporation  a  regularly 
signed  certificate  for  360  shares  of  the  stock 
of  the  defendant  corporation  was  Issued  to 
one  Bibber,  for  which  he  paid  nothing.  In 
June,  1899,  Bibber  pledged  this  coilflcate 
to  the  plaintiffs  as  collateral  security  for  a 
loan,  and  they  held  It  as  such  security  until 
February  25,  1901,  when,  by  an  arrange- 
ment between  Bibber  and  the  plaintiffs,  he 
formally  transferred  the  certificate  to  them 
In  part  payment  of  the  loan.  In  these  trans- 
actions the  plaintiffs  acted  In  good  faith, 
having  no  knowledge  of  any  defect  or  In- 
firmity In  the  issuance  of  tbe  stock. 

May  1,  1002,  the  plaintiffs  notified  tbe  de- 
fendant corporation  that  they  owned  tbe 
Bibber  certificate,  and  asked  for  information 
In  regard  to  the  company,  and  on  July  13. 
1903,  they  requested  the  electrical  works  to 
transfer  the  certificate  to  their  name,  but  tbe 
request  was  not  granted.  The  certificate 
stated  that  tbe  shares  were  fully  paid  and 
nonassessable,  and  that  they  were  transfer- 
able only  upon  the  books  of  the  corporation. 
By  the  Code  of  South  Carolina  (Civ.  Code, 

1002,  {  1894)  It  Is  provided  that  "no  stock 
shall  be  issued  by  any  corporation  until  fully 
paid;  •  •  •  and  no  transfers  of  stodc 
shall  be  valid  except  as  between  the  parties 
thereto,  until  the  same  shall  have  been  regu- 
larly entered  upon  tbe  books  of  the  corpora- 
tion." The  business  of  the  electrical  works 
has  not  been  thoroughly  developed,  and  Its 
future  is  problematical.  The  plaintiffs  be- 
lieve that  the  stock  will  ultimately  be  much 
more  valuable  than  it  now  is.    January  3, 

1003,  certain  stockholders  of  the  defendant 
corporation  began  proceedings  in  tbe  Su- 
preme Court  of  New  York  against  Bib- 
ber, tbe  Westminster  National  Bank,  and 
the  electrical  works,  and  obtained  an  order 
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restraining  Bibber  from  transferring  his 
certificate  of  stocic,  and  restraining  the  elec- 
trical works  from  malting  any  transfers 
thereof  on  the  books  of  the  corporation.  The 
plaintiff  bank  was  not  served  with  process 
In  that  suit  and  did  not  appear,  although  it 
received  Information  of  the  pendency  thereof. 
The  defendants  offered  testimony  of  what 
one  Greenwood,  a  director  and  vice  presi- 
dent of  the  bank,  had  said  in  regard  to  the 
way  the  bank  received  the  stock.  The  evi- 
dence was  excluded  upon  the  ground  that  it 
did  not  appear  that  Greenwood  had  authority 
to  make  admissions  against  the  bank,  and 
the  defendants  excepted.  The  court  ordered 
the  electrical  works,  upon  presentment  of  the 
Bibber  certificate  properly  indorsed,  to  issue 
to  the  plaintiffs  a  new  certificate  for  the  same 
number  of  shares,  unless  the  New  York  judg- 
ment is  a  legal  bar  to  such  an  order.  To 
this  order  the  defendants  excepted. 

Henry  F.  Holiis,  for  plaintiff.  Ben  S. 
Webb  and  George  F.  Morris,  for  defendants. 

WALKBB,  X  No  question  is  made  that, 
as  against  Bibber,  the  bank  became  the  own- 
er of  the  stock  in  February,  1901,  when 
Bibber  transferred  and  assigned  to  it  bis 
certificate.  He  did  all  it  was  possible  for 
blm  to  do  to  vest  the  absolute  title  to  the 
stock  in  bis  vendee.  "It  seems  too  clear  for 
argrument  that  the  ownership  of  the  shares 
passes  from  the  seller  to  the  buyer  by  force 
of  the  contract  of  sale,  and  not  by  operation 
of  law;  and,  if  that  be  so,  the  buyer's  title, 
so  far  as  the  seller  is  concerned,  attaches  the 
moment  this  contract  Is  fully  consummated 
between  them."  Scripture  v.  Soapstone  Co., 
60  N.  H.  671,  585;  Meredith  Village  Sav- 
ings Bank  v.  Marshall,  68  N.  H.  417,  44  Atl. 
626.  But,  so  far  as  the  corporation  and  in- 
terested third  parties  without  notice  are  con- 
c^ned,  the  vendee  ordinarily  does  not  ac- 
quire all  the  rights  of  a  stockholder  until  the 
transfer  Is  entered  on  the  corporate  records. 
The  right  to  become  such  a  stockholder  after 
an  assignment  of  the  certificate  is  a  valuable 
right,  constituting  in  a  very  material  sense 
a  part  of  the  consideration  for  the  vendee's 
purchase.  Without  such  a  right  enforceable 
In  the  courts  of  law,  the  sale  of  stocks  would 
be  seriously  hampered,  resulting  in  much 
commercial  and  Industrial  inconvenience  and 
embarrassment 

The  bank,  when  it  purchased  the  Bibber 
8to<^,  was  entitled  to  believe  that  by  com- 
plying with  certain  reasonable  regulations 
It  would  be  recognlssed  as,  and  In  fact  be- 
come, a  stockholder  in  the  corporation,  pos- 
sessing all  the  rights  of  other  stockholders. 
Bibber's  certificate  which  he  assigned  to  the 
bank  contained  the  solemn  statement  of  the 
corporation,  by  its  authorized  ofilcers  and 
agents,  that  Bibber  was  the  owner  of  350 
shares  of  Its  stock,  and  that  the  stock  was 
fully  paid  and  nonassessable.  The  princi- 
pal reason  now  assigned  by  the  corporation 


for  refusing  to  register  the  transfer  to  the 
bank  and  to  issue  to  it  a  new  certificate  is 
that  Bibber  paid  nothing  for  the  stock,  and 
that  under  the  laws  of  South  Carolina  be 
was  not  for  that  reason  the  owner  of  the 
stock  represented  by  his  certificate.  If  that 
conclusion  of  law  is  correct  so  far  as  Bibber 
is  concerned,  and  If,  while  he  held  the  certif- 
icate, he  could  not  legally  act  as  a  stockhold- 
er or  claim  to  be  the  owner  of  the  stock,  it 
would  be  most  inequitable  to  hold  that  bis 
vendee,  having  no  notice  of  any  infirmity  in 
his  title,  and  relying  upon  the  unequivocal 
assertion  of  the  corporation  contained  in  the 
certificate  that  be  was  the  owner  of  the  stodc 
represented  thereby,  should  be  deemed  to  be 
in  the  same  position  with  reference  to  the 
corporation  that  Bibber  occupied.  Under 
such  circumstances  the  most  obvious  prin- 
ciples of  equity  and  justice  require  that  tbe 
corporation  should  be  estopped  from  denying 
the  title  of  the  Innocent  vendee  who  has  given 
value  for  the  stock.  "The  reason  arises  from 
the  nature  of  a  share  certificate,  which,  as 
already  stated,  is  a  continuing  afflrmation  of 
the  ownership  of  the  specified  amount  of 
stock  by  tbe  person  designated  therein,  or 
his  assignee,  until  it  is  withdrawn  in  some 
manner  recognized  by  law;  and  a  purchaser 
in  good  faith  has  a  right  to  rely  thereon  and 
to  claim  tbe  benefit  of  an  estoppel  in  his 
favor  as  against  the  corporation."  2  Thomp. 
Corp.  I  2500.  "If  the  certificates  state  upon 
their  face  that  the  shares  have  been  fully 
paid  up,  tbe  corporation  will  be  estopped 
from  denying  the  truth  of  this  representa- 
tion, and  cannot  charge  tbe  purchaser  and 
transferee  with  further  liability,  although 
tbe  shares  have  never  in  fact  been  paid  up." 
1  Mor.  Corp.  {  300;  2  Cook,  Corp.  I  416  Scrip- 
ture V.  Soapstone  Co.,  supra;  Boston  & 
Albany  R.  R.  v.  Rcbardson,  135  Mass.  473; 
Holbrook  v.  Zinc  Co.,  57  N.  T.  CIC;  State  v. 
Mclver,  2  S.  C.  25;  Fraser  v.  Charleston,  11 
S.  C.  486;  Moores  v.  Bank,  111  U.  S.  156,  165, 
4  Sup.  Ct  345,  28  L.  Ed.  385.  As  no  sug- 
gestion is  made  that  the  certificate  was  not 
regrular  in  form  and  properly  executed  by 
tbe  officers  of  tbe  corporation,  or  that  the 
corporation  lacked  the  power  to  issue  the 
stock  for  any  purpose,  it  is  not  Important 
to  Inquire  whether  the  stock  was  legally  and 
regularly  Issued  to,  or  acquired  by.  Bibber. 
The  corporation  and  the  stockholders  whom 
it  represents  are  estopped  to  Interpose  that 
defense  In  this  suit;  and.  unless  some  other 
reason  exists  for  Its  refusal  to  permit  tbe 
record  of  the  transfer  to  be  made  on  Its  books 
and  to  recognize  the  bank  as  a  stockholder. 
It  would  seem  that  tbe  bank  has  established 
iU  right 

Tbe  fact  that  since  tbe  plaintiff  is  a  nation- 
al bank  it  has  no  authority  or  power  to  In- 
vest its  funds  in  the  stock  of  other  corpora- 
tions does  not  demonstrate  its  inability,  or 
want  of  corporate  power,  to  become  a  stock- 
bolder  in  another  corporation  upon  receiv- 
ing the  stock   in  payment  of  a   legitimate 
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claim  against  the  former  owner  of  It  "In 
the  honest  exercise  of  the  power  to  com- 
promise a  donbtfnl  debt  owing  to  a  Xttuak,  It 
can  hardly  be  doubted  that  stocks  may  be 
accepted  in  payment  and  satisfaction,  with 
a  view  to  their  subsequent  sale  or  conver- 
sion into  money  so  as  to  malce  good,  or  re- 
duce, an  anticipated  loss.  Such  a  transac- 
tion would  not  amount  to  a  dealing  in 
stocks."  First  Nat'l  Bank  v.  Bank,  02  U.  S. 
122,  128,  23  L.  Ed.  679.  In  California  Bank 
V.  Kennedy,  167  U.  S.  362,  806,  17  Sup.  Ct 
831,  S33,  42  L.  Ed.  198,  the  court  say:  "No 
express  power  to  acquire  the  stock  of  another 
corporation  is  conferred  upon  a  national 
bank,  but  It  has  been  held  that  as  Incidental 
to  the  power  to  loan  money  on  personal 
security,  a  bank  may  In  the  usual  course  of 
doing  such  business  accept  stock  of  another 
corporation  as  collateral,  and  by  the  enforce- 
ment of  its  rights  as  pledgee  It  may  become 
the  owner  of  the  collateral  and  be  subject 
to  liability  as  other  stockholders.  National 
Bank  ▼.  Case,  90  U.  S.  628,  25  L.  Ed.  448." 
See,  also.  Concord  First  Nat  Bank  v.  Hawk- 
Ins,  147  U.  S.  364,  19  Sup.  Ct  730,  43  L.  Ed. 
1007.  The  plaintiff  bank,  having  in  the  ordi- 
nary course  of  business  received  the  stock  as 
collateral  security  for  a  loan  to  Bibber,  after- 
ward sought  to  protect  Itself  from  loss  by 
becoming  the  owner  of  the  stock.  It  en- 
forced its  lien  on  the  security,  and  thus  be- 
came the  owner  thereof.  So  far  as  appears 
from  the  ease.  It  was  not  dealing  In  stocks 
as  a  primary  business;  but  as  Incidental  to 
its  general  business  of  loaning  money,  it 
acquired  Bibber's  title  to  the  stock,  as,  upon 
the  authorities.  It  bad  a  right  to  do.  How 
long  It  may  hold  the  stock  under  the  national 
banking  laws  it  is  unnecessary  to  Inquire; 
The  fact  of  the  good  faith  of  the  transac- 
tion, so  far  as  material,  was  established  by 
the  finding  of  the  superior  court,  to  which 
no  exception  was  taken. 

As  the  plalntitrs  right  to  relief,  either 
l^al  or  equitable,  seems  to  be  clear,  it 
becomes  necessary  to  consider  whether  the 
superior  court  had  Jurisdiction  of  the  sub- 
ject-matter of  the  suit  No  claim  la  made 
that  the  defendant  was  not  regularly  a  party 
at  the  beginning  of  the  litigation.  Hence 
It  thereby  became  amenable  to  such  orders 
as  Justice  might  require.  Justice  required 
the  allowance  of  the  amendment  by  which 
the  action  at  law  became  an  action  In  equity. 
To  the  ruling  allowing  the  amendment  the 
defendants  took  no  exception ;  and  they  can- 
not now  claim  that  they  are  not  as  fully 
parties  defendant  as  they  were  when  they 
appeared  In  the  action  at  law.  Nor  Is  the 
position  tenable  that  the  court  will  not 
entertain  Jurisdiction  in  behalf  of  a  foreign 
corporation.  Kidd  v.  Traction  Co.,  72  N.  H, 
273,  283,  56  Atl.  465,  66  L.  R.  A.  574. 
Both  parties  are  properly  in  court  But  it 
Is  argued  that,  as  the  defendant  corporation 
was  chartered  under  the  laws  of  another 


state,  tbla  court  has  no  power  to  grant  the 
relief  sought  because  it  relates  to  the  In- 
ternal affairs  of  the  corporation,  which  it 
Is  the  peculiar  and  exclusive  province  of  the 
courts  of  the  Incorporating  state  to  8ui>ervise 
and  regulate.  It  may  be  conceded  that  the 
courts  of  one  state  either  have  not  the 
power,  or  deem  It  injudicious  to  exercise  the 
power,  of  determining  rights  dependent  upon 
the  essentially  Internal  management  of  the 
affairs  of  a  corporation  chartered  by  the  laws 
of  another  state.  The  forum  of  the  latter 
state,  it  is  held,  affords  the  most  appropriate 
place  for  such  litigation,  principally  for  the 
reason  that  ordinarily  It  alone  possesses 
power  adequate  for  the  enforcement  of  all 
orders  and  decrees  that  Justice  may  require. 
6  Thomp.  Corp.  |  7004.  While  there  is  not 
entire  unanimity  in  the  cases  as  to  the 
correct  definition  of  the  expression  "internal 
affairs"  (Beale,  For.  Corp.  i  307;  Clart  & 
Marsh.  Priv.  Corp.  {{  864,  866),  It  cannot 
be  controverted  that  a  foreign  corporation, 
legally  made  a  defendant  in  an  action  upon 
a  contract  which  It  had  apparent  antborlty 
to  make,  cannot  escape  liability  thereon  upon 
the  mere  ground  that  it  is  a  foreign  corpo- 
ration. In  such  a  case  It  enjoys  no  immunity 
or  privilege  not  possessed  by  domestic  corpo- 
rations or  individuals.  If  it  has  legally 
bound  Itself  by  a  contract  with  a  plaintiff 
who  sues  in  his  own  right  and  not  as  a 
stockholder  or  director  of  the  corporation, 
the  Jurisdiction  of  the  court  to  pronounce 
Judgment  against  it  cannot  be  questioned. 
The  determination  of  its  liability  involves 
its  external  legal  relations  to  one  not  in  any 
way  officially  connected  with  It  If,  having 
the  power  to  do  so,  it  Issues  its  promissory 
note  or  bond,  which  Is  regularly  transferred 
to  the  plaintiff  In  the  ordinary  course  of 
business,  It  cannot  escape  liability  In  the 
courts  of  another  state  where  it  is  iH-operly 
made  a  defendant  though  the  con8tructl<m 
of  the  contract  may  Involve  a  consideration 
of  the  statutes  and  decisions  of  the  state 
of  its  incorporation.  Limerick  Nat  Bank 
V.  Howard,  71  N.  H.  13,  61  AtL  641,  93  Am. 
St  Rep.  489.  The  question  relates,  not  to 
its  internal  management  or  affairs,  bnt  to 
its  obligations  to  others  arising  from  the 
prosecution  of  its  legitimate  business;  and 
ordinarily  those  obligations  are  enforceable 
wherever  the  corporation  can  be  made  a 
party  to  the  action.    19  Cyc  1238. 

"In  the  exercise  of  these  functions,  any 
crimes  committed,  penalties,  fines,  or  forfei- 
tures Incwred  in  violation  of  our  laws,  or 
any  contractual  liability  to  a  citlsen  incurred, 
may  be  redressed  In  our  courts,  and  In  such 
casfe  the  Jurisdiction  does  not  dQ>end  on 
whether  the  corporation  is  doing  business 
generally  In  this  state,  but  the  Jurisdiction 
attaches  in  the  one  case  to  enforce  a  public 
law  of  the  state  against  the  offendo-,  and 
in  the  other  to  enforce  a  contract  and  In 
any  case  falling  under  either  of  these  classes 
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It  la  wholly  Immaterial  fr<HD  what  foreign 
state  or  government  the  company  derives  Its 
chartered  powers,  or  to  what  extent  It  is 
doing  bnslness  In  this  state.  But  where  the 
act  complained  of  affects  the  complainant 
only  in  bis  relation  as  a  shareholder  or  officer 
of  the  corporation,  and  no  pnbllc  right  is 
involved,  then  the  controversy  most  be  said 
to  relate  to  the  Internal  affairs  of  the  com- 
pany; and  in  ease  of  a  foreign  corporation 
the  great  weight  of  authority  is  opposed  to 
the  Jnrisdictlon  of  the  court  of  equity." 
Bradbury  v.  Mining  Co.,  118  111.  App.  600, 
60&  See,  also,  March  t.  Railroad,  43  N.  H. 
616 ;  Kansas,  eta,  Co.  t.  Company,  135  Mass. 
34,  46  Am.  Rep.  439;  Madden  v.  Company, 
181  Pa.  617,  622,  37  Atl.  817,  88  L.  B.  A. 
638;  North  Star  Mining  Co.  v.  Field,  64 
Md.  161,  20  Atl.  1039 ;  Guilford  v.  Telegraph 
Co.,  69  Minn.  832,  61  N.  W.  324,  50  Am. 
St   Rep.  407. 

The  plaintiff  is  not  a  stockholder  of  the 
defendant  corporation  in  the  fall  and  proper 
sense  of  that  term.  When  it  became  the 
owner  of  the  stock,  it  occupied  the  position 
of  a  stranger  to  the  corporation;  and  what 
it  now  seeks  is  the  enforcement  of  the  obli- 
gation then  incurred,  It  at  all,  of  the  corpo- 
ration to  recognize  it  as  a  stockholder.  As 
the  corporation  is  estopped  to  urge  as  against 
the  bank  that  the  sto<^  was  not  legally 
issued,  it  must  be  treated  as  valid  stock  when 
the  bank  became  the  owner  of  it  The  case, 
then,  stands  as  though  the  stock  was  valid 
and  binding  on  the  corporation  in  the  hands 
of  Bibber  when  he  sold  it  to  the  bank. 
In  that  aspect,  the  plaintiff  acquired  a 
right  by  the  transaction  to  have  the  stock 
transferred  on  the  books  of  the  corpora- 
tion, 80  that  it  would  possess  as  against 
the  corporation  and  as  against  the  world 
all  the  privileges  of  a  stockholder,  which 
it  Is  conceded  are  valuable.  1  Cook,  Corp. 
{  442.  The  right  to  a  transfer  of  the  stock 
on  the  books  of  the  corporation  was  one  of 
the  rights  acquired  by  the  bank  at  the  time 
of  the  sale.  The  corporation  had  In  effect 
agreed  to  make  such  transfer  upon  the  pres- 
entation of  the  former  certificate  by  a  bona 
fide  vendee  and  a  demand  for  such  transfer. 
In  order  to  make  Its  stock  conveniently 
salable,  and  thus  enhance  Its  value  as  an 
investment.  It  represented  to  all  who  might 
desire  to  purchase  its  stock,  and  to  all  stock- 
holders who  might  wish  to  sell  their  stock, 
that  it  would  invest  the  purchase's  thereof 
with  all  the  rights  of  stockholders  by  making 
a  record  on  Its  books  of  the  fact  of  each 
sale  as  made.  Having  made  such  repre- 
sentations and  assumed  such  obligations,  it 
would  be  highly  inequitable  for  it  to  repudi- 
ate the  same  to  the  prejudice  of  innocent  pur- 
chasers of  its  stock. 

In  this  respect  the  law  of  South  Carolina 
Is  not  peculiar.  The  statute  of  that  state, 
providing  that  "no  transfers  of  stock  shall 
be  valid  except  as  between  the  parties  there- 
to, until  the  same  shall  have  been  regularly 


entered  upon  the  books  of  the  corporation." 
(Civ.  Code  1902,  8  1894),  was  not  Intended 
to  limit  the  power  of  a  corporation  to  agree 
with  a  bona  fide  purchaser  of  its  stock  to 
enter  the  transfer  on  its  books  upon  demand 
and  notice,  when  no  legal  reason  exists  for 
its  refusal.  Such  a  construction  of  the  stat- 
ute would  render  stock  Issued  by  corpo- 
rations of  that  state  of  little  value  as  in- 
vestments in  commercial  dealings.  For  some 
purposes,  and  as  against  parties  having  prior 
claims  or  liens  on  the  stock,  an  unrecorded 
transfer  may  be  invalid,  and  is  so  regarded 
in  South  Carolina.  State  Bank  v.  Cox,  11 
Rich.  Eq.  344,  78  Am.  Dec.  468;  State  ▼. 
Mclver,  2  S.  C.  26;  Parker  v.  Bank,  53  S. 
C.  583,  31  S.  B.  673,  69  Am.  St  Rep.  888; 
Efird  V.  Land  Co.,  66  S.  C.  78,  32  S.  E. 
758,  897 ;  White  v.  Bank,  66  8.  C.  491,  494.  45 
S.  E.  94,  97  Am.  St  Rep.  808.  This  statu- 
tory provision.  If  not  complied  with,  does 
not  prevent  a  valid  sale  for  some  purposes, 
or  justify  the  corporation  in  captiously  re- 
fusing to  allow  an  entry  on  Its  books  which 
shall  make  the  sale  valid  for  all  purposes, 
or  which  shall  amount  merely  to  a  perform- 
ance of  its  agreement  to  permit  such  record. 
Clark  &  Marsh.  Prlv.  Corp.  H  685,  586; 
Scripture  v.  Soapstone  Co.,  supra.  This  limi- 
tation is  effective  only  bo  far  as  its  en- 
forcement is  supix>rted  by  reasons  of  com- 
mercial utility  and  fairness.  To  authorize 
the  issuance  of  stock,  and  to  declare  the 
validity  of  its  sale,  even  as  against  the 
corporation,  to  depend  upon  the  caprice  of 
the  corporate  officers  in  recording  or  refusing 
to  record  the  transfer,  would  be  an  unrea- 
sonable construction  of  the  purpose  of  the 
Legrlslature  In  empowering  the  corporation 
to  place  its  stock  upon  the  market  and  to 
make  It  salable.  It  would,  In  effect  au- 
thorize the  corporation  to  repudiate  its  con- 
tractual obligations.  The  defendant  was  not 
disqualified  to  bind  itself  to  permit  the 
record  of  the  transfer  of  the  Bibber  stock 
to  the  plalntlfC 

The  plaintiff's  right  to  a  transfer,  therefore, 
depends  on  the  contract  of  the  corporation. 
The  bank  is  merely  seeking  the  enforcement 
of  a  contractual  obUg^atlon.  It  is  not  attempt- 
ing in  this  proceeding  to  interfere  with  the 
essentially  internal  affairs  of  the  corporation. 
It  asks  merely  that  the  corporation — a  party 
to  the  suit — shall  recognize  It  as  a  stockhold- 
er by  virtue  of  its  representation  to  the  bank 
at  the  time  of  the  sale  that  it  would  do  so. 
The  court  is  not  asked  to  determine  what  the 
rights  of  a  stockholder  may  be  In  this  foreign 
corporation,  or  to  exercise  a  discretion  in  be- 
half of  the  plaintiff  In  regard  to  the  corporate 
management  of  the  defendant  The  relief 
sought  is  merely  the  enforcement  of  a  con- 
tractnal  right  which  accrued  to  the  plaintiff 
when  it  bought  the  stock  of  Bibber.  It  then 
impliedly  promised  that  it  would  permit  the 
transfer.  Clark  &  Marsh.  Prlv.  Corp.  {  603; 
Plnkerton  v.  Railroad,  42  N.  H.  424;  Bond  t. 
Iron  Co.,  99  Mass.  505,  97  Am.  Dec.  49.  "A 
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certificate  of  stock  Is  not  necessary  to  the 
complete  ownersblp  of  the  stock.  •  •  • 
But  the  corporation  Is  bound  ui>on  demand  to 
Issue  a  certificate  of  stock  to  one  who  Is  en- 
titled to  it;  and,  if  It  refuses,  the  stockholder 
may  bring  a  suit  In  equity  to  compel  Its  is- 
suance, or  he  may  sue  It  in  an  action  at  law 
for  damages."    1  Cook,  Corp.  24. 

It  Is  further  argued  in  beliaif  of  tbe 
defendants  that  the  New  York  Judgment 
against  Bibber  bound  tbe  plaintiff,  In  other 
words,  that  the  plaintiff,  althougb  not  In 
fact  a  party  to  that  suit.  Is  concluded  there- 
by, because  according  to  tbe  books  of  tbe 
bank  Bibber  alone  was  the  owner  of  the 
stock  In  controversy,  and  because  the  sale 
of  the  stock,  under  the  statutes  of  South 
Carolina,  rested  no  title  In  the  bank.  Bnt 
the  last  reason,  in  view  of  tbe  foregoing  dis- 
cussion. Is  not  supported  by  reason  or  author- 
ity. The  entire  title  which  Bibber  had  to  tbe 
stock  passed  to  the  bank  at  the  time  of  tbe 
sale,  February  25,  1001.  May  1,  1902,  the 
bank  notified  tbe  defendant  corporation  that 
it  was  the  owner  of  the  Bibber  stock,  so  that 
the  defendant  corporation  was  apprised  of 
the  claim  of  ownership  by  tbe  bank  long  be- 
fore January  3,  1903,  when  the  New  York 
suit  was  instituted.  The  bank's  title  to  tbe 
stock  for  all  purposes,  then,  depended  upon 
the  mere  formality  of  a  record,  since,  as 
above  suggested,  the  corporation  had  no  legal 
ground  for  objecting  to  tbe  record.  Under 
such  circumstances  at  least  It  cannot  be  said 
that  the  bank  had  no  legal  title  to  tbe  stock 
In  January,  1903,  as  against  the  corporation; 
and  since  Bibber  was  not  only  not  the  owner 
of  the  stock  at  that  time,  but  was  not  in  any 
sense  the  agent  or  representative  of  the  bank 
— the  true  owner — in  that  litigation,  the 
binding  effect  of  the  New  York  Judgment 
upon  the  plaintiff  is  not  apparent.  The  ef- 
fect of  the  defendants'  contention  Is  to  de- 
prive the  plaintiff  of  valuable  vested  rights 
by  a  Judgment  against  a  third  party  In  a  suit 
to  which  it  was  not  a  party,  either  directly 
or  Indirectly.  It  Is  unnecessary  to  cite  au- 
thorities to  show  that  such  a  result  cannot 
be  sustained.  Holbrook  v.  Zinc  Co.,  67  N. 
Y.  616. 

It  is  also  contended  that  the  plaintiff  is 
not  entitled  to  a  decree  for  specific  per^ 
formance,  since  he  has  a  plain  and  ade- 
quate remedy  at  law.  In  view  of  the  au- 
thorities to  the  contrary,  that  proposition 
does  not  demand  extended  discussion.  "It  Is 
contrary  to  the  overwhelming  weight  of 
authority.  An  action  for  damages  does  not 
always  afford  an  adequate  remedy  for  the  re- 
fusal of  a  corporation  to  recognize  a  person 
as  a  stockholder;  and  It  is  well  settled,  there- 
fore, that  if  a  corporation  wrongfully  re- 
fuses to  recognize  and  register  a  valid  trans- 
fer of  stock,  and  issue  a  new  certificate  to  the 
transferee,  be  may  maintain  a  bill  in  equity 
to  compel  it  to  do  so."  Clark  &  Marsh. 
Priv.  Corp.  i  605;  1  Cook,  Corp.  §  24.     It 


Is  to  be  observed  that  this  is  not  a  proceed- 
ing to  compel  a  vendor  of  stock  to  assign 
and  deliver  his  certificate  to  the  vendee  im- 
der  a  contract  of  sale  (Eckstein  T.  Downing, 
64  N.  H.  248,  9  AU.  626,  10  Am.  R^.  40«. 
but  to  compel  the  corporation  to  i>a^orm  a 
merely  clerical  act  for  the  benefit  of  a  vendee 
who  has  already  purchased  and  now  holds 
tbe  certificate.  To  deny  him  relief  by  epe- 
clfic  performance,  upon  tbe  ground  ttint  he 
could  recover  damages  at  law,  would  be. 
In  effect,  to  compel  him  to  sell  what  be  al- 
ready owns  at  such  a  price  as  a  Jury  might 
think  it  was  worth.  And  especially  ought  a 
court  of  equity  to  decree  .specific  perfor- 
mance, when,  as  in  this  case,  tbe  real  and 
prospective  value  of  the  stock  depends  upon 
the  future  development  and  management  of 
the  corporate  enterprise. 

So  far  as  tbe  claim  that  the  plaintiff  is 
guilty  of  laches  in  not  bringing  Its  suit 
sooner  presents  a  question  of  fact,  it  lias 
been  found  untenable  by  tbe  sux>erior  court: 
and  so  far  as  a  question  of  law  is  Involved 
It  Is  sufficient  to  say  that  it  does  not  con- 
clusively appear  that  the  plaintiff's  delay 
In  this  respect  was  unreasonable,  or  that  tbe 
defendants  have  been  prejudiced  ther^y 
in  any  respect  Douglass  v.  Railroad,  72 
N.  H.  26,  81,  54  AU.  883. 

The  exception  to  the  exclnslon  of  tbe  tes- 
timony of  the  witness  relating  to  an  admis- 
sion made  by  Greenwood,  a  director  of  tbe 
bank,  who  was  also  Its  vice  president 
is  unavailing.  Tbe  ruling  of  tbe  court  was 
based  upon  the  fact  tliat  It  did  not  appear 
that  tbe  official  of  tbe  bank  was  authorised 
to  bind  tbe  bank  by  tbe  proffered  admis- 
sion. Since  there  is  no  presumption  of  law 
that  his  official  relation  to  the  bank  fur- 
nished or  proved  such  authority  (Low  t.  Rail- 
road, 45  N.  H.  370,  381;  Wait  v.  Asaoclation. 
66  N.  H.  681;  23  Atl.  77,  14  L.  R.  A.  356.  48 
Am.  St  Rep.  630;  New  Boston  Fire  Ins.  Oa 
V.  Upton,  67  N.  H.  469,  36  Atl.  366),  the  ex- 
ception presents  no  error. 

Ezc^tionB   overruled.    All    concurred. 


BICKNALL  V.  BICENAUb 

(Supreme' Court  of  Rhode  Island.    Jan.  12, 
1906.) 

FKA.tn>s,   Stattttk  op — ^Arswebino  fos   Db- 

FAUi,T  OF  Anothih— Novation. 

Where  a  mortgagee,  who  liad  given  a  loan 
on  security  falselv  represented  to  be  a  fine 
mortgage,  and  bad  brought  an  action  for  tb* 
deceit,  discontinned  the  action  on  the  oral 
promise  of  the  mortgagor's  father  to  pay  tlw 
debt,  but  did  not  release  the  mortgage  nor  the 
debt  of  the  mortgagee,  but  only  the  claim  for 
the  deceit,  there  was  no  such  novation  as  to 
render  the  promise  of  the  mortgagor's  fattier 
binding  under  the  statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds,  Statute  of,  g  4a] 

Assumpsit   by   Mary   E.   Blcknall    against 
Frank  J.  BlcknalL    Judgment  for  plaintiff, 
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tuid   defendant   petitions   for  a   new  trlaL  | 
Granted.  | 

Argued  before  DOUGLAS,  O.  J.,  and 
DUBOIS,  BliODGHTT,  and  JOHNSON,  JJ. 

James  A.  Williams,  for  plaintiff.  Obrlsto- 
pber  M.  Lee  and  Job  S.  Carpenter,  for  defend- 
ant. 

DUBOIS,  J.  Tblg  Is  an  action  of  tbe  case 
wherein  the  plaintiff  declares  that  she 
brought  her  action  of  deceit  to  recover  the 
sum  of  $1,000  damage  agalnet  Edward  J. 
Blcknall,  the  father  of  the  defendant,  and 
that  the  defendant,  before  the  return  day  of 
the  writ  In  said  action,  assumed  to  pay  the 
plaintiff  the  said  som  In  consideration  that 
Bbe  would  discontinue  and  abandon  her  said 
Rult  against  his  father.  She  farther  avers 
tbat  she  agreed  to  dlsoontlnue,  and  did  aban- 
don, said  suit  upon  the  promise  of  the  defend- 
ant to  pay  said  snm ;  and,  furthermore,  tbat 
sbe  released  said  Edward  J.  Bicknall  from 
all  claims  and  demands  which  she  had 
against  him,  and  accepted  tbe  promise  of  the 
defendant  in  lien  of  her  claim  against  bis 
father.  To  this  the  defendant  pleads, 
first,  tbe  general  Issue,  and,  secondly,  actio 
non,  because  he  says  that  the  promise  de- 
clared on  is  a  special  promise  to  answer 
for  tbe  debt,  etc.,  of  another,  which  must 
be  in  writing;  to  which  the  plaintiff  replies 
precludi  non,  because  tbe  promise  declared 
on  was  not  a  special  promise  to  answer 
for  the  debt,  etc.,  of  a  person  other  than  tbe 
defendant  bnt  was  a  direct  and  imequivocal 
assumption  of  tbe  said  debt,  by  tbe  said  de- 
fendant, as  and  for  bis  own  debt,  in  consid- 
eration of  her  forbearance  to  prosecute  her 
suit  against  bis  fatber.  After  verdict  for 
tbe  plaintiff,  the  defendant  filed  his  petition 
for  a  new  trial,  upon  the  following  grounds: 
First,  because  the  verdict  was  contrary  to 
law  and  against  tbe  evidence  and  the  weight 
thereof;  second,  because  the  court  erred  In 
refusing  to  charge  the  Jury  as  requested  by 
tbe  defendant,  which  refusal  so  to  do  was 
excepted  to  by  tbe  defendant;  third,  because 
tbe  defendant  did  not  have  a  full,  fair,  and 
impartial  trial. 

The  question  that  arises  for  determination 
In  this  case  is  whether  a  completed  contract 
of  novation  has  been  proved  by  the  plaintiff ; 
for  such  a  novation  Is  universally  held  not  to 
be  within  the  statute  of  frauds.  21  Am.  & 
Eng.  Ency.  L.  675.  Novation  is  the  substi- 
tution of  a  new  obligation  for  an  old  one, 
which  is  thereby  extinguished.  Bonv.  Law 
Diet  Since  novation  is  tbe  extinguishment 
of  one  obligation  and  the  foundation  of  an- 
other, it  requires  the  assent  of  all  the  parties 
to  both  the  old  and  the  new  obligations;  for, 
unless  all  the  parties  to  the  old  assent,  it 
cannot  be  extingruished,  and,  unless  all  the 
parties  to  tbe  new  assent,  it  cannot  be 
created.  Id. :  Am.  &  Eng.  Ency.  L.  666.  "A 
man  cannot,  of  his  own  will,  pay  another 
man's  debt  without  tala  consent  and  thereby 
02A.— e2 


convert  himself  into  a  creditor."    Durnford 
V.  Messiter,  6  M.  &  S.  446. 

It  appears  from  the  testimony  of  the  plain- 
tiff that  on  tbe  20th  day  of  August,  1895, 
sbe  loaned  to  Edward  J.  Bicknall  the  sum 
of  $1,000  and  took  from  him  bis  promissory 
note,  and  as  security  therefore  a  mortgage 
upon  certain  real  estate,  which  mortgage 
said  mortgagor  stated  was  a  first  mortgage, 
but  that  she  subsequently  ascertained  that 
it  was  a  second  mortgage  upon  the  pr(q)erty 
thereby  incumbered;  that,  after  ascertaining 
tbe  fact  concerning  the  actual  position  of 
her  mortgage  as  to  priority,  she  began  suit 
against  Edward  J.  Bicknall  to  recover  dam- 
ages for  tbe  deceit  practiced  by  him  upon 
her  in  obtaining  tbe  money  from  her  upon 
the  second  mortgage,  which  he  had  pretended 
to  be  tbe  first,  and  discontinued  this  suit  upon 
the  defendant's  promise  to  pay  her  $1,000  in 
consideration  of  such  discontinuance.  The 
mortgage  was  introduced  In  evidence,  and  an 
inspection  of  it  reveals  the  fact  that  it  was 
recorded  Marcb  16,  1899,  at  4:48  o'clock  pan., 
nearly  three  years  and  seven  months  after  its 
execution.  No  explanation  was  asked  or 
offered  in  relation  to  this  delay,  and  perhaps 
none  was  necessary,  as  between  the  parties, 
the  mortgage  was  valid  and  binding  without 
it ;  but  it  is  a  circumstance  tbat  may  be  con- 
sidered for  what  it  Is  worth  in  such  a  case. 
If  she  relied  so  much  upon  her  security,  and 
would  not  have  loaned  the  money  to  her  rel- 
ative without  bis  giving  her  a  first  mortgage 
upon  bis  property,  would  she  not  have  pro- 
tected herself  still  further  by  recording  the 
mortgage  as  soon  as  she  received  it — ^to  pre- 
vent others  from  obtaining  priority  tiiiougb 
her  delay? 

The  plaintiff  further  testified:  "I  dropped 
tbe  snlt  against  the  father,"  and  "I  dropped 
tbe  claim  against  Edward  J.  Bicknall" ;  and, 
also,  in  cross-examination,  as  follows:  "This 
mortgage  is  dated  the  20th  day  of  August, 
1895?"  "Yes,  sir."  "And  Interest  was  paid 
upon  it  to  what  timer'  "1900."  "And  was 
there  any  interest  paid  upon  it  after  that 
date?"  "No,  sir."  "And  there  was  a  prom- 
issory note  accompanied  this  mortgage?" 
"It  is."  "Ton  have  got  that?"  "I  have." 
"Ton  never  returned  that  to  Edward  J.  Bide- 
nail?"  "No,  sir."  "Did  you  ever  give  him  any 
receipt  for  tbe  claim  which  you  had  against 
him  (Edward  J.)r'  "Receipt  for  the  claim? 
I  have  receipted  when  he  has  paid  me  the  in- 
terest, every  time."  "Did  you  ever  give  him 
any  formal  discharge  of  your  claim?"  "No, 
air."  "Did  yon  not  discharge  this  mortgage 
of  recordr'  "No,  sir."  "Is  that  mortgage 
still  outstanding  on  this  real  estate  on  Logan 
avenue?"  "It  is."  "And  the  estate  is  still 
subject  to  that  mortgage?"  "Yes,  sir." 
"And  an  Incumbrance  upon  tbat  estate  at 
the  present  time  ?"  "Yes,  sir."  "And  this 
is  still  outstanding  as  a  valid  mortgage 
against  that  real  estate?"    "I  suppose  bo." 

Ev«i   U   we  concede^   for   the  purposea 
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of  tblB  consideration,  that  the  extinguishment 
may  be  mentally  as  well  afl  physically  ac- 
compllBhed,  a  proposition  not  Inyolred  In  the 
determination  of  this  case,  what  evidence 
Is  there  that  the  old  obligation,  consisting 
of  the  note  and  mortgage  of  Edward  J.  Bick- 
nall,  was  extinguished?  A  fair  Interpreta- 
tion of  the  testimony  of  the  plaintiff  Is  that 
she  dropped  her  claim  for  deceit  against  Ed- 
ward J.  BIcknall,  but  that  she  held  the  note 
and  mortgage  as  outstanding  and  ralld 
against  the  real  estate ;  that  she  did  not  sur- 
render or  attempt  or  Intend  to  surrender 
them;  and  so  far  as  appears  In  eTldence^ 
they  constitute  a  subsisting  obligation  cap- 
able of  enforcement  by  foreclosure.  In  other 
words,  she  released  a  claim  she  may  have 
bad  against  the  body  of  Eidward  J.  BIcknall, 
but  did  not  part  with  her  claim  against  bis 
real  estate.  The  extinguishment  must  be 
complete  and  total,  not  partial  or  equivocal, 
to  serve  the  purposes  of  novation.  Even 
If  Edward  J.  Bi<^nall  can  be  said  to  have 
been  a  party  to  the  transaction,  through 
the  agency  of  the  defendant,  who  testlfled 
that  he  acted  as  bis  attorney  in  the  matter, 
the  plaintiff  falls  to  sustain  the  burden  of 
proof  that  there  was  a  novation  as  she 
claims.  The  verdict  therefore  was  against 
the  evidence,  and,  as  the  testimony  of  the 
plaintiff  precludes  the  possibility  of  proof 
of  novation,  verdict  should  have  been  directed 
for  the  defendant 

Case  remanded  to  the  superior  court,  wltb 
direction  to  enter  Judgment  for  the  defendant 


OREBNOUGH,  Atty.  Gen.,  v.  SCHOOL  COM- 
MITTEE OF  PAWTUCKET. 

(Supreme  Court  of  Rhode  Island.    Jan.  6b 
1906.) 

Cebtiobabi   —   To    School   Coiiiiitikb   — 

Cranok  of  Text-Books. 

Certiorari  does  not  lie  to  review  the  ac- 
tion of  a  school  committee  in  changing  the  text- 
books ;  the  committee's  selection  of  text-books 
being  an  Administrative  or  legislative  duty,  and 
only  Judicial  action  being  reviewable  by  the 
writ 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Certiorari,  f  37.] 

Application  by  William  B.  Greenougb,  At- 
torney General,  for  writ  of  certiorari  to  tbe 
■cbool  committee  of  Pawtucket    Denied. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS. BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Hugh  J.  Carroll,  for  petitioner.  Barney  ft 
Lee,  for  respondents. 

DOUGLAS.  C.  J.  This  is  a  petition  for  a 
writ  of  certiorari  to  review  the  action  of 
tbe  school  committee  of  Pawtucket  in  voting 
"to  cliange  certain  of  tbe  text-books  heretofore 
for  a  long  time  used  in  tbe  public  schools  of 
said  dty,"  and  "to  purchase  certain  new 
text-books  to  take  the  place  of  those  so  as 
aforesaid  Iieretofore  used."    We  are  of  tbe 


opinion  that  certiorari  does  not  lie  in  cmcb  a 
case.  The  selection  of  text-books  by  tlie 
school  committee  Is  an  admlnistratlTe  or 
legislative  duty,  not  in  any  sense  a  Judicial 
one.  While,  like  most  administrative  dntiea, 
it  Involves  the  use  of  Judgment  and  dis- 
cretion, it  is  not  a  Judicial  determination  of 
rights  or  contested  issues  such  as  constltotes 
a  judgment  of  court 

The  exact  question  before  as  was  decided 
in  People  v.  Oakland  Board  of  Education,  54 
Cal.  375,  where  the  court  held  that  the  action 
of  the  board  in  adopting  a  series  of  readers 
for  the  public  schools  in  lieu  of  a  series  pre- 
Tlonsly  in  nse  was  an  exercise  of  legislative, 
not  of  Judicial,  power,  and  could  not  be  re- 
viewed by  certiorari.  Tbe  court  quote  with 
approval  tbe  language  of  Mr.  Justice  Field  in 
tbe  Sinking  Fnnd  Cases,  99  U.  S.  761.  2S  L. 
Ed.  496,  as  follows:  "Tlie  distinction  be- 
tween a  Judicial  and  legislative  act  is  well 
defined.  Tbe  one  determines  what  the  law 
is  and  what  tbe  rights  of  the  parties  are 
with  reference  to  transactions  already  bad; 
tbe  other  prescribes  what  tlie  law  shall  be 
in  future  cases  arising  under  it  Wherever 
an  act  undertakes  to  determine  a  question  of 
rit^t  or  obligation  or  of  property  as  tbe 
foundation  upon  which  it  proceeds,  such  act 
Is  to  that  extent  a  Judicial  one,  and  not  the 
proper  exercise  of  legislative  functtons." 
This,  In  our  opinion,  is  a  clear  and  Just 
statement  of  tbe  rule  which  applies  to  tbe 
case  at  bar,  and  tbe  deductions  of  tbe  Oall- 
fomla  court  are  logical  and  convincing.  The 
votes  of  the  committee  determined  no  con- 
tested rights,  but  directed  future  action  on 
tbe  principle  of  policy  or  expediency.  This 
action  was  legislative,  not  Judicial. 

It  is  well  setUed  that  in  thU  state  tbe 
common-law  limitations  of  certiorari  prevail 
which  confine  it  to  the  review  of  tbe  Jodiclal 
action  of  Inferior  courts  or  of  public  officers 
or  bodies  exercising  under  the  law  Judicial 
or  quasi  Judicial  functions.  Dexter  ▼.  Town 
Council  of  Cumberland,  17  R.  L  222,  21  Aa 
847;  Lonsdale  Company  v.  License  Commis- 
sioners, 18  R.  I.  5.  25  Atl.  655;  State  ▼.  Board 
of  Aldermen  of  Newport  18  R.  I.  381,  28  Aa 
847;  Smith  v.  Town  Council  of  -  BiircUlTill« 
19  R.  I.  61,  81  Ati.  578. 

Tbe  petition  must  be  dismissed. 


CAPPBLLI  V.  WOOD  (McDERMOTT. 
Garnishee). 

(Supreme  Court  of  Rhode  Island.    Dee.  22, 
1905.) 

OABNISHMXNT— PBOPKBTT      STTBJBCT— VEKniCT 
BirOBB  JUDOMBNT. 

A   verdict  upon   which  no  jadgment   has 
been  entered  is  not  a  subject  for  gamiabment. 
[Ed.  Note. — For  cases  in  point  see  voL  2A, 
Cent  Dig.  Garnishment  i  7*] 

Action  by  Antonio  Cappelll  against  Henrr 
M.  Wood,  in  which  Susan  A.  McDermott  was 
served  as  garnishee.    On  agreed  statement  of 
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facts,  certified  by  eorat  below.    Judgment  for 
plaintiff  and  dlacharging  the  gamlahee. 

Argued  before  DOUGLAS,  C.  J.,  and  DT7- 
BOI8,  BLODOBTT,  JOHNSON,  and  PABK- 
HURST,  JJ. 

Simon  S.  Lapbam,  Jr.,  for  plaintiff.  Albert 
D.  Bean,  for  defendant. 

JOHNSON,  J.  AMumpslt  Heard  on  certi- 
fication from  the  district  court  of  the  Sixth 
Judicial  district  upon  an  agreed  statement 
of  facts,  as  follows: 

"The  defendant,  Henry  M.  Wood,  on  the 
13th  day  of  October,  A.  D.  1B06,  obtained  a 
verdict  of  a  Jury  in  the  superior  court.  Provi- 
dence county,  in  the  case  of  Henry  M.  Wood 
V.  Susan  A.  McDermott,  for  the  sum  of  $160. 
On  the  14th  day  of  October,  A.  D.  1905, 
after  verdict  and  before  judgment  in  the  case 
of  Wood  V.  McDermott,  the  plaintiff  In  this 
case  sued  out  of  the  district  court  of  the 
Sixth  judicial  district  a  writ  of  attachment, 
and  said  Susan  A.  McDermott  was  duly  serv- 
ed with  a  copy  of  said  writ  as  garnishee  of 
said  Henry  M.  Wood.  That  said  Susan  A. 
McDermott  duly  filed  her  garnishee's  affida- 
Tit  which  is  a  part  of  the  record  hereof. 
That  execution  In  case  of  Wood  v.  McDermott 
has  been  stayed.  Tliat  said  case  of  Cappelll 
V.  Wood  is  now  pending  in  the  district  court 
of  the  Sixth  judicial  district  In  said  state 
on  a  written  motion  to  discharge  the  gar- 
nishee made  by  the  defendant  Wood.  That 
the  defendant  Wood  In  case  Cappelll  v.  Wood 
does  not  dispute  the  amount  of  the  claim  of 
said  Gappelli,  and  that  Judgment  shall  be 
entered  for  the  plaintiff  for  $246  and  costs, 
and  this  court  shall  consider  the  validly  of 
the  attachment  only." 

The  garnishee's  affidavit  referred  to  In  said 
statement  is  as  follows: 

"Providence — Sc.:  District  Court  of  the 
Sixth  Judicial  District  Antonio  Cappelll 
V.  Henry  M.  Wood.  In  the  above-entitled 
case,  I,  Susan  A.  McDermott,  of  the  city 
and  county  of  Providence  and  state  of  Bhode 
Island,  the  garnishee  therein  named,  make  affi- 
davit and  say  that  at  the  time  of  the  service 
of  the  writ  tft  garnishment  in  said  case  the 
defendant  in  said  suit,  Henry  M.  Wood,  had 
received  a  verdict  in  the  superior  court  for 
the  county  of  Providence  for  the  sum  of  one 
hundred  and  fifty  dollars  ($1S0),  and  that 
said  decision  has  now  become  a  judgment,  and 
that  execution  thereon  has  been  stayed  by 
order  of  the  presiding  justice  of  the  superior 
court.  Susan  A.  McDermott. 

"Subscribed  and  sworn  to  before  me.  In 
Providence,  this  25th  day  of  October,  A.  D. 
1906. 

"Henry  A.  Palmer.  Notary  Public." 

Service  of  the  trustee  process  In  this  case 
bavlng  been  made  after  verdict  and  before 
the  entry  of  Judgment  in  the  case  of  Wood  v. 
McDermott,  the  question  raised  for  consider- 
atloo  is:    Can  the  garnishee  be  charged?    In 


Foster  v.  Dudley,  30  N.  H.  463-465,  the  court 
says:  "If  the  trustee  suit  be  commenced 
while  the  debtor  trustee  has  yet  an  oppor- 
tunity to  ask  for  delay,  and  to  plead  a  re- 
covery against  him,  if  one  should  l)e  had, 
he  may  be  charged  as  trustee  if  no  other  ot>- 
Jectlon  appears."  This  statement  of  the  law 
was  approved  by  this  court  in  Smith  v.  Car- 
roll, 17  B.  I.  125-127.  21  Atl.  343,  12  L.  B. 
A.  301.  In  Thayer  v.  Pratt,  47  N.  H.  470, 
where,  as  In  Foster  t.  Dudley,  supra,  the 
attempted  garnishment  was  after  verdict  and 
before  judgment,  the  court  says:  "Our  stat- 
ute must  be  construed  in  reference  to  exist- 
ing remedies,  and  we  are  aware  of  no  prac- 
tice that  will  Justify  setting  aside  a  verdict 
that  has  been  fairly  and  properly  roidered  < 
to  let  in  a  defence  arising  afterwards." 

These  cases  state  the  law  correctly,  as 
far  as  they  go.  They  hold,  substantially, 
that  a  verdict  cannot  be  made  the  subject 
of  garnishment  because,  after  verdict,  the 
opportunity  to  plead  the  garnishment  has 
passed.  There  Is  a  further  reason,  which  ap- 
pears to  us  to  l>e  equally  conclusive.  Gar- 
nishment Is  a  proceeding  In  the  nature  of 
an  Involuntary  suit  by  the  defendant  against 
the  garnishee  for  the  benefit  of  the  plain- 
tiff. The  person  sought  to  be  garnished  must 
be  one  against  whom  the  defoidant  has  a 
present  right  of  action.  In  this  case  the 
defendant  had  no  such  right  of  action  against 
the  garnishee  at  the  time  of  the  service  of 
of  the  trustee  process.  He  had  simply  a  ver- 
dict on  which  the  entry  of  Judgment  was  nec- 
essary to  give  him  a  ri^t  of  action.  No  mat- 
ter how  long  a  verdict  remained  on  the  records 
of  the  court,  no  action  could  be  brought 
upon  it  In  such  case  garnishment  therefore 
fails,  not  only  because  after  verdict  the  time 
to  plead  the  garnishment  has  passed,  but 
because  the  verdict  Itself  Is  entirely  lacking 
in  the  essentials  of  a  subject  of  garnishment 

The  attempted  garnishment  was  invalid, 
and  the  garnishee  cannot  be  charged. 

Case  remanded  to  the  district  court  of  the 
Sixth  Judicial  district  with  direction  to 
ent«r  Judgment  for  the  plaintiff  in  accordance 
with  the  agreement  of  the  parties. 


SHABTBNBBBG    &    BOBINSON   ▼.    ELL- 
BEY. 

(Supreme  Court  of  Bhode  Island.    Dec  15, 
1905.) 

1.  Debos  —  CoRSTBUcnoK  —  Intsnt  o»  Pa»- 

TIES. 

De«dB  mast  be  so  construed  as  to  efFectn- 
ate,  if  poesible  and  consistent  with  settled  miea 
of  law,  the  Intention  of  the  parties  as  gathered 
from  a  fair  consideration  of  the  entire  instro- 
ment  and  the  language  employed  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  (  231.] 

2.  Same— iNABTmciAL  Deeds. 

A  liberal   construction    is   to  be   given   to 
deeds    Inartificially    and    untechnically    drawn. 
[Ed.  Note. — For  cases  in  point;  aes  vol.  16, 
Cent  Dig.  Deeds,  i  234.] 
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8.  Same— SuBBouNDiNQ  Cibcuustances. 

Where  the  laneuage  used  in  a  deed  ia  sub- 
eeptible  of  more  than  one  interpretation,  the 
court  will  look  at  the  circumstancea  existing 
at  the  time  of  the  transaction,  such  as  the  sit- 
uation of  the  parties,  etc. 

[Ed.  Note. — For  '  cases  In  point,  see  toL  16, 
Cent.  Dig.  Deeds,  {  239.] 

4.  Landlosd  and  Txhart  —  Constbuctior 
OF  LCABB— Rental. 

Pl^intifb  leased  to  defendant  floor  space 
in  their  store,  to  be  used  for  the  sale  of  soda 
water  and  confectionery.  The  lease  provided 
that  the  receipts  taken  in  by  defendant  should 
be  turned  over  to  plaintiffs,  that  defendant 
guarantied  that  the  gross  receipts  from  his 
business  should  amount  to  at  least  $10,000 
per  annum,  that  he  agreed  to  pay  plaintiffs 
20  per  cent  on  the  difference  between  tne  actual 
receipts  and  $10,000,  should  such  receipts  be 
,  less  than  that  sum,  and  that  plaintiffs  should 
retain  20  per  cent,  of  the  gross  receipts  turned 
over  by  defendant  as  full  compensation  under 
the  lease.  Held,  that  the  lease  in  effect  pro- 
vided for  an  annual  rental  of  $2,000,  the  same 
to  be  paid  by  the  retention  of  20  per  cent,  of 
the  gross  receipts,  and  by  the  payment  by  de- 
fendant of  any  further  sum  which  should  be 
necessary  to  make  up  the  sum  of  $2,000. 

ESjectment  by  Jacob  Shartenberg  and-  an- 
other, copartners  as  Sbartenberg  &  Robinson, 
against  Thomas  Bllbey.  There  was  a  verdict 
for  plaintiffs,  and  defendant  petitioned  for 
a  new  trial.    Denied. 

Argned  before  DOUaLAB,  C.  X,  and  DTJ- 
BOIS,  BliODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  J.  Fitsgerald,  for  plaintiffs.  Terrence 
M.  O'ReUly,  for  defendant 

DUBOIS,  J.  This  Is' an  action  of  trespass 
and  ejectment  brought  to  recover  possession 
of  the  premises  described  in  a  lease  from 
the  plaintiffs  to  the  defendant  upon  the 
ground  that  the  defendant  suffered  the 
stipulated  rent  for  the  same  to  be  and  remain 
due  and  in  arrears  for  the  period  of  15  days. 

The  lease  Is  of  the  tenor  following : 

"We,  Jacob  Shartenberg  and  Harry  Robin- 
son,  copartners  as  Shartenberg  and  Robinson, 
of  Pawtncket  R.  1.,  hereby  lease  to  Thomas 
Bllbey,  doing  business  as  the  Imperial  Con- 
fectionery Company,  a  space  upon  the  ground 
floor  in  that  part  of  our  stwe  In  said  Paw- 
tucket  known  as  the  Weeden  Building  and 
near  the  entrance  of  said  building,  measuring 
about  twenty  feet  in  length  and  of  a  width 
extending  to  the  outer  edge  of  the  counter, 
and  also  suitable  space  in  their  basement,  to 
be  used  for  the  sale  of  soda  water  and  confec- 
tionary for  the  term  of  five  years  from  July  1, 
1904,  and  subject  to  the  following  terms  and 
conditions. 

"(1)  The  said  Bllbey  shall  famish  all  his 
own  stock,  materials  and  Implements,  includ- 
ing soda  fountain. 

"(2)  Said  Bllbey  shall  hire  and  pay  all  his 
own  help,  such  help  to  conform  to  all  rules 
and  regulations  the  same  as  other  employees 
in  the  store. 

"(3)  All  the  receipts  taken  In  by  said  EH- 
bey  shall  be  turned  over  to  said  Sharten- 


berg and  Robinson  as  the  same  are  received. 

"(4)  Said  Hllbey  guarantees  that  the  gross 
receipts  from  said  business  shall  amount  to 
at  least  $10,000  per  annnm,  and  he  agrees 
to  pay  to  -said  Shartenberg  and  Robinson  20 
per  cent  on  the  difference  between  the 
actual  receipts  and  $10,000,  should  rach  gross 
receipts  be  less  than  $10,000. 

"(6)  Said  Shartenberg  and  Robinson  shall 
retain  2Q  per  cent,  of  the  gross  receipts  turn- 
ed over  by  the  said  Bllbey  as  full  compeasa- 
tlon  onder  this  lease. 

"(6)  The  said  Bllbey  agrees  that  he  will 
not  assign  this  lease  or  any  Interest  therein 
without  the  written  consent  of  said  Sbarten- 
berg and  Robinson. 

"And  the  said  Shartenberg  and  Boblnson 
agree  with  the  said  Bllbey: 

"(7)  That  they  will  properly  light  and  beat 
said  premises  and  furnish  necessary  toilet 
conveniences. 

"(8)  That  they  will  keep  an  accurate  ac- 
count of  the  gross  amounts  received  by  them 
from  said  ESlbey,  and  will  upon  each  Mon- 
day turn  over  to  said  Bllbey,  or  his  represen- 
tative, 80  per  cent  of  the  gross  receipts  of 
the  previous  week. 

"(9)  That  tbey  will  from  time  to  time 
during  the  continuance  of  said  lease  adver- 
tise the  business  of  said  Bllbey  to  such  an  ex- 
tent as  they  deem  advisable. 

"(10)  That  they  will  not  compete  with 
said  Bllbey  in  the  sale  of  soda  or  confection- 
ery. 

"This  lease  and  the  agreements  herein  con- 
tained to  be  binding  upon  the  parties  hereto 
and  their  respective  heirs,  executors  and  ad- 
ministrators. 

"Executed  in  duplicate  this  seyenteentb 
day  of  June,  A.  D.  1901. 

"Shartmberg  &  Robinson. 
"Thomas  laibey. 

"Witness:    IJoois  S.  Law." 

After  verdict  for  the  plaintiffs  In  the 
superior  court  the  defendant  duly  prosecuted 
to  this  court  his  bill  of  exceptions,  based  on 
the  following  grounds  t  "(1)  That  the  court 
erred  In  ruling  that  the  guaranty  of  receipts 
in  the  fourth  clause  of  the  lease  of  the  plain- 
tiffs to  the  defendant,  and  which  is  the 
foundation  of  this  action,  must  be  construed 
to  mean  that  the  receipts  mentioned  in  the 
fifth  clause  of  the  lease  shall  be  $10,000.  "(2) 
That  the  court  erred  in  refusing  the  motion 
made  by  the  defendant  to  direct  a  verdict 
for  said  defendant,  on  the  ruling  that  the 
deficiency  existing  under  the  fourth  clause 
of  said  lease  was  rent  and  was  due  at  the 
end  of  one  year.  "(3)  That  the  court  erred 
In  itii  charge  to  the  Jury  that  the  deficiency 
claimed  by  the  plaintiffs  was  due  and  pay- 
able July  1,  1906,  and,  that  if  any  portion  of 
the  said  deficiency  remained  nnpaid,  it  was 
the  duty  of  the  Jury  to  find  a  verdict  fov  the 
plaintiffs." 

ThQ  decision  of  these  questions  obviously 
depends   upon  the  proper  interpretation  of 
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the  lease.  As  stated  by  Ames,  0.  3.,  In 
Deblols  T.  Barle,  7  R.  I.  26,  at  page  29:  "The 
cardinal  nile  in  the  Interpretation  of  all  In- 
stmmeDts  •  *  •  Is  'to  read  the  writing,' 
and,  taking  its  language  In  connection  with 
the  relative  position  and  general  purpose  of 
the  parties,  to  gather  from  it,  if  jron  can, 
their  Intent  in  the  questionable  pardcular." 
The  object  in  construing  a  deed  is  to  ascer- 
tain the  intention  of  the  parties,  and  it  is 
well  settled  that  deeds  must  be  construed  so 
as  to  effectuate,  if  possible,  that  Intention 
when  consistent  with  settled  rules  of  law, 
and  where  the  expressions  in  the  deed  do 
not  positively  forbid  it  or  render  It  Impos- 
sible. 18  Cya  eOl.  The  Intent  must  prima- 
rily be  gathered  from  a  fair  consideration 
of  the  entire  tnstrnment  and  the  language 
employed  therein,  and  should  be  consistent 
with  its  terms.  Including  Its  scope  and  the 
Bnbject-matter. 

A  liberal  construction  Is  to  be  given  to 
deeds  inartlficlally  and  untechnlcally  drawn. 
13  Cyc.  604.  Whenever  the  language  used  Is 
susceptible  of  more  than  one  interpretation, 
the  court  will  look  at  the  circumstances  ex- 
isting at  the  time  of  the  transaction,  such 
as  the  situation  of  the  parties,  etc.  Water- 
man V.  Andrews,  14  R.  I.  at  page  69K.  An 
inspection  of  the  instrument  in  question 
discloses  the  fact  that  the  lease  Is  very  In- 
artlficially  drawn,  and  therefore  entitled  to 
a  liberal  construction  for  the  purirase  of  as- 
certaining and  effectuating  the  Intention  of 
the  parties.  Considering  the  situation  of 
the  parties  at  the  time  of  its  execution  as 
disclosed  by  the  lease,  we  find  the  plaintiffs 
in  possession  of  a  desirable  shop  or  store 
wherein  the  defendant  was  anxious  to  obtain 
space  for  the  establishment  of  hig  business. 
It  is  evident  that  he  was  satisfied  that  he 
could  succeed  there,  for  he  "guarantees"  that 
the  gross  receipts  from  his  business  shall 
amount  to  at  least  $10,000  per  annum,  and 
agrees  to  pay  to  the  plaintiffs  20  per  cent 
on  the  deficiency  In  case  the  gross  receipts 
shall  fall  below  that  sum.  Although  the 
word  "rent"  Is  not  used  In  the  instrument. 
It  is  provided  by  clause  5  that  the  plaintiff 
shall  retain  20  per  cent  of  the  gross  receipts 
turned  over  by  the  defendant  as  full  com- 
pensation under  the  lease;  and  rent  Is  the 
compensation,  either  In  money,  provisions, 
chattels,  or  labor,  received  by  the  owner  of 
the  sol)  from  the  occupant  thereof.  Bouv. 
Law  Diet  The  word  "guarantees"  In  clause 
4  is  not  used  in  a  technical  sense.  Guaranty 
is  an  undertaking  to  answra  for  another's 
liability  and  collateral  thereto.  It  is  a  sec- 
ondary, and  not  a  primary,  obligation. 
Bouv.  Law  Diet  As  used  in  the  lease.  It 
expresses  the  defendant's  confident  estimate 
that  the  gross  receipts  from  the  business 
will  amount  to  at  least  110,000  per  annum, 
and  his  willlnguess  to  maintain  his  faith 
in  his  judgment  by  allowing  that  sum  to  be 
used  as  a  basis  upon' which  his  mlnlmiun 


rent  shall  be  computed,  and  he  supports  it 
by  his  agreement  to  pay  to  the  plaintiffs  20 
per  cent  of  the  deficiency.  In  case  there 
fehould  be  any,  between  the  actual  and  esti- 
mated gross  receipts.  A  fair  Interpretation 
of  clauses  4  and  6  is  that  the  rent  is  to  be  at 
least  $2,000  per  annum— that  Is,  20  per  cent 
of  $10,000 ;  that  It  Is  to  be  paid  by  the  reten- 
tion of  20  per  cent  of  the  gross  receipts,  if 
they  shall  amount  to  or  exceed  $10,000  per 
annum;  that.  If  they  do  not  the  rent  Is  to 
be  partially  paid  by  retaining  20  per  cent 
of  the  gross  receipts  each  week  as  the  same 
are  received,  under  clauses  5  and  8,  and  by 
the  payment  of  the  balance  by  the  defendant 
under  the  provisions  of  clause  4,  at  the  end 
of  the  year,  the  time  when  the  d^dt  could 
be  ascertained.  The  words  "20  per  cent  of 
the  gross  receipts  turned  over  by  the  said 
EUbey,"  in  clause  6,  do  not  exclusively  apply 
to  actual  receipts,  but  Include  the  20  per  cent 
of  estimated  gross  receipts  which,  in  clause 
4,  the  defendant  agrees  to  pay.  The  literal 
expressions  in  clause  6  must  yield  to  the 
manifest  Intent  of  the  entire  instrument 
Therefore  the  plaintiffs  have  not  received 
fnll  compensation,  or  rent  under  the  pro- 
visions of  clause  6  of  the  lease,  tf  the  amount 
found  to  be  due  under  clause  4  therefor 
remains  unpaid. 

As  there  was  a  deficiency  In  the  actual 
gross  receipts,  which  became  due  and  pay- 
able July  1,  1906,  and  remained  'unpaid  for 
more  than  15  days,  and  as  this  action  was 
brought  there  afterwards,  the  suit  was  prop- 
erly brought  and  as  the  rulings  of  the  judge 
presiding  at  the  trial  were  in  conformity 
with  the  law  hereinbefore  expressed,  the 
same  must  be  sustained,  and  the  exceptions 
thereto  are  overruled.  Case  remitted  to 
the  superior  court  with  direction  to  enter 
judgment  on  the  verdict 


SANDERS   et   al.   v.   MAMOLEN. 
( Supreme  Court  of  Pennsylvania.    Jan.  2, 1006. ) 
Wnxs — CoNSTBUonoK — Estate  Devised. 

Testatrix  devised  four-sevenths  of  her  estate 
to  a  daughter,  with  a  provision  that  no  part  of 
it  should  be  disposed  of  until  after  the  death 
of  her  daughter,  but  that  it  should  be  rented  or 
leased  and  the  sum  realized  be  divided  accord- 
ing to  the  provisions  of  her  will;  and  by  her 
codicil  she  provided  that  if  it  became  necessary 
to  sell  the  real  estate,  her  daughter  should  be 
entitled  to  receive  her  portion  annually  until 
the  death  of  her  husband,  after  whidt  she  was 
to  receive  the  fall  amount  of  her  share.  Held 
that  after  the  death  of  the  daughter's  husband, 
there  was  an  absolute  right  in  the  daughter  or 
her  assignee  to  receive  the  proceeds  of  the  sale 
of  the  real  estate,  and  that  the  title  was  in  her 
in  fee  simple  under  the  codicil. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Elizabeth  J.  Sanders  and  Alice 
B.  Valentine  against  Peter  Mamolen.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 
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Testatrix  by  her  will  directed  aa  (ollowa: 
"I  order  that  all  my  Just  debts,  funeral 
expenses  and  charges  of  proving  this,  my 
will,  be  In  the  first  place  fully  paid  and 
saUafled,  and  after  payment  thereof  and 
every  part  thereof,  I  give  and  bequeath  to 
my' daughter,  Sarah  A.  Davis,  four-sevenths 
of  the  residue,  and  to  my  son,  John  Ingra- 
ham,  now  residing  in  Tarentiun,  Allegheny 
county,  three-sevenths  of  the  remainder. 
The  property  devised  by  this  will  consists 
of  one  house  and  lot  in  the  village  of  Taren- 
tum,  Allegheny  county,  Pennsylvania,  and 
I  do  further  will  and  direct  that  no  part  or 
parcel  of  said  property  be  sold  or  disposed 
of  until  after  the  death  or  demise  of  my 
daughter,  Sarah  A.  Davis,  but  that  it  be 
rented  or  leased,  and  the  sum  realized  to  be 
divided  according  to  the  above  provisions. 
My  reason  for  making  the  above  provision 
is  that  my  daughter,  Sarah  A.  Davis,  re- 
mained at  home  long  after  she  became  of 
age,  giving  me  the  benefit  of  her  labor  and 
is  now  providing  a  home  for  me."  - 
A  codicil  to  the  will  was  as  follows: 
"I,  Nancy  Ingraham,  the  testator  in  the 
above  will  and  testament,  do  make  the  fol- 
lowing provisions,  viz.;  That  If  it  becomes 
necessary  to  dispose  of  or  sell  my  real  es- 
tate prior  to  or  after  my  death,  my  daughter, 
Sarah  A.  Davis,  shall  be  entitled  to  and  is 
hereby  authorized  to  lift  and  receive  her 
portion  annually  until  the  death  of  her  hus- 
band, William  Davis,  after  which  she  Is  to 
receive  the  full  amount  of  her  share.  But 
if  she  should  die  before  her  husband,  the 
remainder  of  her  portion,  if  any,  to  be  paid 
to  her  children,  if  of  age;  but  if  not  of  age, 
it  shall  be  paid  to  their  guardian,  to  be  giv- 
en to  them  when  they  arrive  at  the  full  age 
of  twenty-one  years." 

The  plainturs  in  the  case  stated  claimed 
title  from  Sarah  A.  Davis.  The  defendant 
agreed  to  purchase  the  property  for  $2,500. 
The  court  entered  Judgment  for  plaintiffB 
for  $2,500.    Defendant  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

R.  A.  Kennedy,  for  appellant.  Nelson  Mo- 
Vicar,  for  appellees. 

PER  CURIAM.  The  testatrix  devised 
four-sevenths  of  her  estate  to  her  daughter, 
but  provided  "that  no  part  or  parcel  of  said 
property  be  sold  or  disposed  of  until  after  the 
death  or  demise  of  my  daughter,  Sarah  A. 
Davis,  but  that  it  be  rented  or  leased  and 
the  sum  realized  to  be  divided  according 
to  the  above  provisions."  On  this  branch 
of  the  case  the  learned  Judge  below  well 
says:  "As  a  restriction  of  alienation  on 
the  grant  of  a  fee  is  against  the  general  rule 
of  law,  it  must  be  construed  strictly,  and  it 
requires  no  very  strict  construction  of  the 
win  in  question  to  read  it  as  not  being  a 
restriction   upon    Sarah   A.    Davis   borseU, 


but  only  a  direction  of  the  testatrix  to 
her  executors.  It  will  be  observed  that  the 
testatrix  puts  her  personal  property  and 
the  land  in  question  into  a  common  fund  for 
the  payment  of  her  debts,  and  then  directs, 
not  tliat  her  daughter  shall  not  sell,  but  that 
the  property  shall  not  be  sold  till  after  ber 
daughter's  death,  and  in  the  codicil  directs 
that,  if  it  becomes  necessary  to  sell  it,  then 
ber  daughter  shall  have  a  certain  share. 
We  think  there  can  be  little  question  that 
the  testratrix  did  not  intend  that  her  dangb- 
tor,  who  was  the  principal  object  of  ber 
bounty,  as  she  says,  should  not  sell,  bat  that 
the  land  should  not  be  sold  for  the  pur- 
pose of  the  will  unless  it  was  necessary." 

But,  in  addition  to  this,  the  testatrix  by 
a  codicil  provided:  "That  If  It  becomes 
necessary  to  dispose  of  or  sell  my  real 
estate  prior  to  or  after  my  death,  my  daugh- 
ter, Sarah  A.  Davis,  shall  be  entitled  to 
and  is  hereby  authorized  to  lift  and  receive 
her  portion  annually  until  the  death  of  ber 
husband,  William  Davis,  after  which  she 
is  to  receive  the  full  amount  of  her  share." 
William  Davis,  the  husband,  is  now  dead, 
and  it  thus  appears  that  there  is  a  power  of 
sale,  with  an  absolute  right  in  Sarah  Davis 
or  her  assignee  to  receive  the  proceeds.  The 
title  is  good  under  the  codicil  without  re- 
gard to  the  previous  provisions  of  the  wilL 

Judgment  affirmed. 


MORRIS  et  al.  V.  McOUTCHEON. 

ARMSTRONO  v.  SAME. 

(Supreme     Court    of     Pennsylvania.    Jan.     2. 
1906.) 

Spkodto    Pebfobkanox   —  Conibacts    Ex- 

rOBCBABLE. 

An  agreement  on  the  part  of  a  solvent 
person  to  pledge  all  his  estate  to  a  trustee  to 
secore  certain  named  creditors  will  be  enf<«ved 
in  equity. 

[Ed.  Note. — ^FoT  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {  212L] 

Appeals  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bills  by  Joseph  0.  Morris  and  Richard  R. 
Brown,  trading  as  Morris  &  Brown,  and  by 
John  D.  Armstrong,  surviving  partno'  of 
Lathrop  R.  Bacon  &  Co.,  against  James  H. 
McCutcheon  and  others^  Suits  were  tried 
together,  and  from  decrees  for  plalntUCs,  de- 
foidants  appeal.    Affirmed. 

The  following  is  the  opinion  of  Rodgers,  J., 
In  the  court  below: 

"(1)  On  May  9, 1901,  James  H.  McCatcbeon, 
(me  of  the  defendants,  was  indited  to  plaln- 
tifTs  in  the  sum  of  $118,076.78,  being  the  bal- 
ance due  on  settlement  of  the  accounts  at  the 
close  of  business  upon  said  date  for  certain 
shares  of  capital  stock  In  varions  corpora- 
tions twught  and  sold  by  plaintUFs  In  their 
capacity  as  stockbn^ers  of  said  James  H. 
McCutcheon,  who  was,  and  had  been  for  some 
time  prior  thereto,  plaintiffs'  customer. 
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"(2)  One  transaction  between  plaintiffs  and 
James  H.  McCutcheon  Included  the  purchase 
of  500  shares  of  the  common  stock  of  the 
Northern  Pacific  Railroad  Ck>mpan7  by  plain- 
tiffs on  May  9,  1901,  which  said  stock  was 
purchased  upon  the  order  of  said  McCutcheon, 
and  in  the  purchase  thereof  said  plaintiffs 
acted  as  agents  and  brokers  with  fidelity  and 
care  and  without  negligence.  Two  hnndred 
of  said  shares  were  purchased  for  $450  per 
share,  100  shares  at  $500  per  share,  and 
200  shares  at  $400  per  sliare,  and  tlie  pur- 
chase price  for  all  of  said  shares  was  paid 
by  plaintiffs  to  the  sellers  thereof.  The 
aforesaid  transaction  embraced  a  part  of  the 
dealings  between  the  parties  referred  to  in 
the  first  finding  of  fact 

"(3)  Plaintiffs  on  the  same  day  bought  or 
sold  about  1,800  shares  of  other  stocks  for 
James  H.  McCutcheon,  which  said  purchases 
or  sales  were  apparently  satisfactory. 

"(4)  Plaintiffs  on  May  7  and  May  8,  1901, 
contracted  to  pay,  as  agents  and  brok»s 
for  said  McCutcheon,  the  sum  of  $8,400,  bor- 
rowing premium  charges  on  said  Northern 
Pacific  stock,  in  accordance  with  the  rules 
and  custom  of  the  market,  and  said  pay^ 
ments  were  rendered  necessary  by  reason  of 
said  McCutcheon's  orders  and  directions  to 
plaintiffs  to  carry  deliveries  of  the  stock 
over,  and  not  to  buy  It  In  to  cover'  on 
said  days.  Such  premiums  were  contracted 
in  good  faith  and  without  negligence  by 
plaintiffs,  and  were  paid  by  them;  the  same 
being  Included  In  the  indebtedness  account 
referred  to  in  the  first  finding  herein. 

"(5)  Upon  the  evening  of  May  9,  1901, 
after  the  indebtedness  referred  to  in  the 
first  finding  herein  bad  been  Incurred  and 
the  account  closed,  the  agreement,  Elxhlblt 
A,  attached  to  plaintiffs'  bill,  was  prepared, 
signed,  and  sealed  by  all  the  parties  to  tills 
bill;  said  James  H.  McCntcheon  and  plaln- 
tUts  being  represented  by  counsel,  said  agree- 
ment being  executed  in  the  presence  of  said 
counsel,  having  been  prepared  by  counsel 
representing  said  James  H.  McCutcheon,  and 
after  having  been  so  executed,  was  deposited 
with  McCutcheon's  counsel,  with  the  under- 
standing that  he  should  be  the  custodian 
of  It  for  John  L.  McCutcheon,  who  was  one 
of  the  beneficiary  parties  to  the  agreement 
and  trustee  under  It  to  carry  out  Its  provi- 
sions. 

"(6)  Said  agre^nent  above  referred  to 
was  executed  after  demand  made  by  plain- 
tiffs that  their  said  Indebtedness  be  paid  to 
them  forthwith. 

"(7)  There  was  neither  fraud,  accident; 
nor  mistake  in  the  execution  of  said  agree- 
ment 

"(8)  The  said  agreement  Is  as  follows, 
to  wit: 

"  'Bxhiblf  A. 

"  Tittsburg,  May  9,  1901.  Whereas,  James 
H.  McCutcheon  Is  indebted  approximately  to 
Latlircq;)   B.   Bacon   &   Co.   $70,000^  and  to 


Morris  &  Brown  approximately  $114,000,  and 
to  John  L.  McCutcheon  $15,000,  and  desires 
to  secure  such  Indebtedness:  Now  It  Is  agreed 
that  said  James  H.  McCutcheon  shall  pledge 
all  his  estate,  real  and  personal,  for  the  pay- 
ment of  said  Indebtedness,  but  that  priority 
shall  be  given  sixty-eight  per  cent  thereof; 
that  la  to  say,  notes  shall  be  given  payable 
to  Lathrop  R.  Bacon  &  Co.  for  say  $47,600 
(four  of  $10,000  and  one  of  $7,600),  payable 
four  months  after  date,  and  notes  shall  be 
given  to  Morris  &  Brown  for  $77,520  (seven 
notes  of  $10,000  each  and  one  of  $7,520  at 
four  months), '  indorsed  by  John  L.  McCut- 
cheon and  Thomas  O.  McCutcheon.  The 
pledge  shall  be  primarily  liable  for  these 
notes  and  a  note  to  John  L.  McCutcheon 
for  $11,880;  subject  to  this  primary  liability 
the  pledge  shall  be  security  for  the  residue  of 
the  Indebtedness  of  said  James  H.  McCutcheon 
to  said  Lathrop  R.  Bacon  &  Co.,  Morris  & 
Brown,  and  John  L.  McCutcheon  in  the  pro- 
poiiion  of  their  respective  claims.  For  said 
residue  said  James  H.  McCutcheon  shall  give 
his. notes  to  the  respective  parties  at  four 
months.  Discounts  shall  be  paid  by  said 
James  H.  McCutcheon  on  all  notes  or  renew- 
als. The  maker  shall  have  the  right  to  renew 
any  and  all  notes  given  by  him  hereunder  from 
time  to  time,  and  as  often  as  he  shall  reduce  the 
principal  of  any  note  ten  per  centum,  and  In 
case  of  such  renewals  all  parties  hereto  shall 
be  bound  to  indorse  according  to  their  posi- 
tion on  the  original  notes. 

"  'Pledge  or  mortgage  to  be  made  to  John 
li.  McCutcheon  as  trustee  under  the  provi- 
sions hereof.  Pledge  to  be  for  one  year. 
Right  In  trustee  to  foreclose  after  any  de- 
fault on  thirty  days'  notice  to  all  parties  in 
Interest 

'"Witness  the  bands  and  seals  of  said 
parties.   May  9,  1901. 

"'Morris  &  Brown.  [Seal.] 

"  'J.  L.  McCutcheon.  [Seal.] 

"'Jas.  H.  McCutcheon.  [Seal.] 
"Thomas  O.  McCutcheon.  [Seal.] 
-  'Lathrop  R.  Bacon  &  Ca    [Seal.]' 

"(9)  The  eight  notes  to  Morris  &  Brown, 
aggregating  $77,520,  and  the  five  notes  to 
L.  R.  Bacon  &  Co.,  aggregating  $47,000,  all  in- 
dorsed to  John  L.  McCutcheon  and  Thomas 
O.  McCutcheon,  were  given  on  May  10,  1001, 
to  Morris  ft  Brown  and  Bacon  &  Co.,  respec- 
tively, being  drawn  at  fonr  months,  |ind  other- 
wise In  accordance  with  the  terms  of  the 
agreement  set  forth  In  the  above  finding ;  but 
James  H.  McCutcheon  has  failed  to  deliver 
his  notes  for  the  balance  due  plaintiffs.  The 
notes  which  were  given  were  designated  as 
provided  for  in  said  agreement,  and  the  dis- 
counts thereon  were  paid  by  James  H.  Mc- 
Cutcheon, and  thus  said  plaintiffs  have  in- 
dulged and  given  time  to  James  H.  McCutch- 
eon to  pay  said  Indebtedness  at  provided  In 
the  agreement 

"(10)  Of  the  Indorsed  notes  to  Morris  ft 
Brown  there  are  still  unpaid  and  outstanding 
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$50,000  In  the  form  of  renewals  dated  Sep- 
tember 10,  1901,  and  payable  on  demand.  At 
the  request  of  James  H.  McCutcbeon,  John 
L.  McCatcbeon,  and  Thomas  O.  McOutcbeon, 
the  said  $50,000  notes  are  held  by  John  L. 
McCutcbeon,  and  Morris  &  Brown  are  liable 
as  first  indorsers  thereon;  the  said  John  L. 
McCntcheon  being  subsequent  Indorser. 

"(11)  James  H.  McCutcbeon  was.  on  May 
0,  1901,  the  owner  of  a  large  amount  of  real 
estate  in  the  county  of  Allegheny  and  state 
of  Pennsylvania,  and  also  a  large  amount  of 
personalty,  and  still  Is  the  owner  of  the 
realty,  to  wit,  real  estate  situate  on  Fifth 
avenue,  Twenty-Second  ward,  Pittsburg,  and 
real  estate  situate  on  Center  avenue,  Thir- 
teenth Ward,  Pittsburg,  and  that  he  Is  still  the 
owner  of  personal  property. 

"(12)  Said  James  H.  McCutcbeon  refuses 
to  execute  and  deliver  the  pledge  of  his  real 
and  personal  property,  as  provided  In  the 
agreement  found  in  the  exhibit  set  forth  In 
finding  No.  8,  and  in  the  refusal  to  perform 
said  agreement  he  is  acting  upon  the  counsel 
and  advice  of  John  L.  McCutcbeon,  one  of  the 
defendants  hereto. 

"(13)  The  said  James  H.  McCutcheon  ac- 
knowledged the  indebtedness  to  plaintiffs  of 
approximately  $114,000,  and  to  L.  R.  Bacon 
&  Co.  of  $70,000,  and  to  John  L.  McCutcbeon 
of  $15,000,  as  shown  in  the  agreement  here- 
inbefore found,  and  agreed  therein  to  pledge 
all  bis  estate,  real  and  personal,  for  the  pay- 
ment of  said  indebtedness,  with  the  agree- 
ment that  priority  should  be  given  to  68  per 
cent,  thereof,  namely,  as  far  as  plaintiffs  here- 
to were  concerned  to  $77,520,  covered  by  the 
notes  above  set  out,  which  were  indorsed  by 
John  I/,  and  Thomas  6.  McCutcheon,  and  as 
to  L.  R.  Bacon  &  Co.  to  $47,600,  notes  likewise 
indorsed,  and  as  to  John  L.  McCutcheon  to 
$11,880.  After  this  primary  liability,  the 
pledge  was  to  be  security  for  the  residue 
of  the  indebtedness  of  the  said  James  H. 
McCutcheon  to  plaintiffs  and  Bacon  &  Co. 
and  J.  L.  McCutcheon  in  proportion  to  their 
claims;  but  the  maker  was  to  have  the 
right  to  renew  the  notes  given  by  him  from 
time  to  time  and  as  often'  as  he  reduced 
the  principal  of  any  note  10  per  cent.,  in 
which  case  of  renewal  ail  parties  were  to  be 
bound  to  indorse  according  to  their  positions 
on  the  original  notes.  The  pledge  or  mort- 
gage was  to  be  made  to  John  L.  McCutcheon 
as  trustee  and  was  to  be  for  one  year,  with 
the  right  to  the  trustee  to  foreclose  after  any 
default  on  30  days'  notice  to  all  parties  in 
interest. 

"(14)  James  H.  McCutciieon  does  not  now 
demand  or  claim  the  right  to  have  the  notes 
renewed,  and  more  than  one  year  has  elapsed 
from  the  time  when  such  pledge  or  mortgage 
should  have  been  given  under  the  terms  of 
the  contract 

"The  transactions  involved  in  the  dealings 
between  Morris  &  Brown  and  James  H.  Mc- 
Cutcheon, concerning  the  Northern  Pacific 
Railroad  Company  common  stock,  were  made 


In  good  faith,  with  the  intention  on  the  i>art 
of  both  McCutcheon  and  plaintiffs  to  malce 
actual  delivery  of  the  stock,  and  as  agents  of 
said  McCutcheon  plaintiffs  had  made  con- 
tracts with  other  persons  for  delivery  of  mudi 
stock.  These  transactions  were  not  gambUng 
transactions. 

"Conclusiona  of  Law. 

"(1)  That  James  H.  McCntcheon  Is  indebted 
to  Morris  &  Brown  on  the  account,  as  em- 
braced in  the  findings  of  fact  hereto,  In  tiie 
sum  of  $86,166.78,  of  which  said  soin  $50^ 
000  is  due  and  payable  with  interest  from 
Septeml)er  10,  1901,  and  the  balance  of  said 
sum,  $36,156.78,  is  due  and  payable  with  In- 
terest from  May  9,  1901. 

"(2)  That  James  H.  McCntcheon  sbooM 
pay  unto  Jolm  L.  McCutcheon,  the  holder  of 
the  notes  representing  the  sum  of  $5O,000i 
the  debt  and  interest  thereon,  or  procure  for 
plaintiffs  full  acquittance  thereof,  and  In 
addition  thereto  should  pay  to  plaintiffs  tlie 
sum  of  $36,156.78,  with  Interest  from  May  9, 
1901,  or,  failing  therein,  should  execute  and 
deliver  unto  John  Ia  McCutcheon  a  pledge  in 
writing  of  all  the  real  and  personal  estate 
by  liim  owned  on  May  9,  1901,  in  compliance 
and  performance  of  the  terms  of  the  agree- 
ment set  forth  in  the  eighth  finding  of  fact, 
being  the  agreemmt  marked  Exhibit  A. 

"(3)  That  John  L.  McCutcheon  accept  the 
pledge  provided  for  In  said  agreement,  and 
perform  the  duties  of  trustee  thereunder.  <x, 
npon  his  refusal  so  to  do,  that  a  prop« 
pledgee  or  trustee  be  appointed  in  his  stead. 

"(4)  That  this  conrt  has  Jurisdiction  to 
compel  the  specific  performance  of  the  agree- 
ment found  to  exist  between  the  parties,  be- 
ing Exhibit  A,  attached  to  the  bill  of  com- 
plaint" 

Argued  before  FELIj,  BROWN,  MESTRE- 
ZAT,  POTTER,  BLKIN,  and  STEWART,  JJ. 

J.  S.  Ferguson  and  B.  O.  Ferguson,  tat 
appellant  William  M.  Hall,  Jos^h  A. 
Langfitt  Clarence  Burleigh,  William  Kauf- 
man, and  H.  W.  Mcintosh,  for  appellees. 

PER  CURIAM.  These  cases  differ  bat 
slightly  in  their  facts,  and  involve  the  same 
questions  of  law,  and  were  argued  together. 
The  findings  of  fact  are  fully  warranted  by 
the  testimony,  and  we  are  not  conyinced  of 
error  in  the  conclusions  of  law. 

The  decrees  are  affirmed,  at  the  cost  of 
the  appellants. 


TRAU  et  al.  v.  SLOAN  et  aL 

(Supreme     Coxat    of     Pennsylvania.     Jan.    2, 
1900.) 

Specific    Pebfobhanob— Corxra.cx  bt  Urau- 
XHORizED  Agent. 

A  contract  for.  the  sale  of  real  estate, 
signed  by  a  purported  aeent  of  the  vendor,  will 
not  be  enforced,  wliere  the  court  finds  as  a  fact 
that  the  person  signing  the  contract  was  not 
an  authorized  agent  of  the  owner  for  the  pur- 
pose of  making  such  contract 
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Appeal  from  Court  of  C!ommon  Fleas. 
Allegheny  Connty. 

Bill  by  Gns  Trau  and  Phillip  Loevner 
against  William  L.  Sloan  and  others.  From 
a  decree  dismissing  the  bill,  plalntlffa  appeaL 
Affirmed. 

Argued  before  MITCHBLL,  0.  J.',  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
Bl£IN,  and  STEWART,  JJ. 

Edward  Steuer  and  O.  K.  Wright,  for  appel- 
lants. George  H.  Qnaill  and  J.  V.  Dunlevy, 
for  appellees. 

MESTREZAT,  J.  This  is  a  bill  for  the 
specific  performance  of  a  written  contract  for 
the  sale  of  real  estate.  The  controlling  ques- 
tion in  the  case  is  whether  Ll  A.  Clark  &  Co. 
were  authorized  by  William  L.  Sloan,  the 
owner  of  the  property,  to  enter  into  the  agree- 
ment with  tbe  plaintitts,  who  were  the  pur- 
chasers. The  learned  trial  Judge  found  as  a 
fact  and  as  a  conclusion  of  law  that  Clark  & 
Co.  were  not  authorized  to  act  as  the  agents 
of  Sloan  in  tbe  sale  of  the  property.  We  hare 
examined  with  care  the  testimony  in  tbe  case 
and  fully  agree  with  these  findings.  Before 
Sloan  left  the  city  of  Pittsburg  for  California, 
in  February,  1905,  be  placed  all  his  business 
matters,  including  tbe  sale  of  this  property, 
in  tbe  bands  of  bis  son  Earl.  As  found  by 
the  trial  court,  this  fact  was  communicated 
to  Clark  &  Oo.  by  both  Mr.  Sloan  and  bis  son. 
Zlnn,  Clark  &  Co.'s  representative,  called 
on  Mr.  Sloan  immediately  prior  to  his  leaving 
on  bis  Western  trip  and  asked  bim  if  be 
would  sell  the  property  in  dispute.  Sloan 
told  bim  be  would  sell,  but  tbat  be  was  about 
leaving  for  California  to  get  a  rest,  and  would 
be  gone  till  April.  Sloan  then  gave  Zinn  the 
net  price  be  would  accept  for  the  property, 
and  told  bim  that  his  son  would  be  in  Pitts- 
burg during  his  absence,  that  all  tbe  dealings 
would  have  to  be  done  through  bim,  tbat 
bis  son  would  sign  any  papers  and  make  any 
agreements  that  were  to  be  made,  and  tbat  be 
would  keep  Sloan  posted  as  to  any  negotia- 
tions which  might  take  place  looking  to  a 
sale  of  the  property.  Zlnn  acted  for  Clark 
&  Co.  in  selling  the  property  to  the  plaintiffs; 
but  at  every  step  in  the  negotiations  he  con- 
sulted Earl  Sloan,  and  recognized  him  as  the 
agent  and  person  authorized  to  act  for  his 
father  in  consummating  a  sale.  There  is  no 
evidence  that  would  warrant  a  finding  tbat 
Clerk  &  Co.  were  Sloan's  agents  to  negotiate 
a  sale  of  tbe  property.  The  plaintiffs  rely 
upon  tbe  telegrams  in  evidence  for  such 
authority;  but,  when  read  in  the  light  of  tbe 
admitted  facts,  known  and  understood  by  all 
tbe  parties  Interested  In  the  transaction,  they 
confer  no  agency  on  Clark  &  Co.  to  enter  into 
a  written  contract  of  -sale,  but,  on  tbe  con- 
trary, in  the  language  of  the  learned  Judge's 
findings,  they  "were  intended  only  to  express 
to  CSark  Sc  Oo.  the  willingness  of  Sloan  to  sell 
tb«  lands  for  $38,000  and  tbat  a  commission 
of  $600  would  be  paid." 


Tbe  plaintiffs  having  failed  to  establish 
tbe  authority  of  Claric  &  Co.,  as  Sloan's  agents, 
to  enter  into  tbe  written  contract  which  they 
ask  tbe  court  to  enforce  against  Sloan,  tbe 
court  below  was  clearly  right  in  refusing  a 
decree  for  specific  performance. 

The  decree  is  affirmed. 


LINDBERO  T.  NATIONAL  TUBE  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1908.) 

Master  and  Servant— InjimT  to  Eitruorir— 

Defective  Appliances. 

Where  an  employ^  sued  to  recover  tor  In- 
juries caused  by  a  defective  crane,  near  which 
he  had  been  workio^;  for  over  three  months, 
and  the  defect  was  visible  and  must  have  been 
known  to  plaintiff,  and  defendant  was  not 
notified  thereof,  plaintiff  could  not  recover;  no 
I>erson  having  directed  him  to  work  In  tbe  posi- 
tion in  which  he  was  Injured.  . 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  Sg  574-600.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Charles  F.  Lindberg  against  the 
National  Tube  Company.  From  an  order  re- 
fusing to  take  off  nonsuit,  plaintiff  ai^)eals. 
Affirmed. 

Evans,  J.,  filed  tbe  following  opinion  in 
tbe  court  below: 

"Plaintiff's  evidence  showed  that  be  was 
in  tbe  employ  of  tbe  defendant  company  as 
a  rougher  at  the  rolls.  Near  where  tbe 
plaintiff  worked  was  situated  a  hydraulic 
crane,  which  was  used  for  lifting  and  moving 
tbe  rolls  when  they  were  taken  out  for 
cleaning  or  repairs.  A  socket  in  which  the 
upright  of  the  crane  revolved  bad  become 
worn  in  such  a  way  tliat,  when  tbe  boom 
approached  tbe  position  where  tbe  plaintiff 
worked,  tbe  upright  of  the  crane  leaned  in 
tbat  direction,  which  caused  the  boom  to 
move  around  automatically  for  nearly  one- 
half  of  its  circuit,  and  It  would  vibrate  bade 
and  forward  until  It  finally  settled  at  the 
lowest  point,  or  directly  opposite  the  direc- 
tion in  which  the  upright,  the  mast,  leaned. 
The  crane  had  been  in  this  condition  for  some 
three  or  four  mouths,  during  which  time 
and  long  prior  thereto  tbe  plaintiff  bad 
worked  In  tbe  Immediate  vicinity  of  tbe 
crane.  The  boom  of  the  crane,  in  passing 
over  tbe  space  through  which  It  moved  when 
moving  automatically,  by  reason  of  tbe  defect 
causing  tbe  inclination  of  tbe  mast,  passed 
over  tbe  spot  where  the  plaintiff  worked, 
and  at  the  time  In  question,  loaded  with  a 
roll  Just  taken  from  the  mill.  It  struck  tbe 
band  of  the  plaintiff,  which  bad  hold  of 
some  instnuient  witb  which  he  was  working, 
and  crushed  it.  The  plaintiff  testified  that 
he  did  not  know  of  this  defect  in  tbe  crane 
causing  It  to  move  through  considerable  space 
automatically  In  tbe  neighborhood  of  where 
he  worked.    A  motion  for  nonsuit  was  al- 
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lowed,  on  the  ground  of  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

"As  we  said  abOTe,  the  plaintiff  testlfled 
that  he  did  not  know  of  the  existence  of 
this  defect  in  the  crane;  but  it  was  open 
and  apparent  to  any  person  who  opened  his 
eyes  that  that  defect  was  there.  The  crane 
was  In  regular  use.  Other  workmen  called 
by  the  plaintiff  saw  this  defect,  saw  that 
the  crane  moved  without  force  being  applied 
to  it;  and  assuming  that  the  plaintiff  did 
not  know,  as  he  testified  that  be  did  not 
know,  he  must  have  closed  his  eyes  to  what 
was  apparent  in  the  immediate  vicinity  of 
his  work.  If  be  did  not  know  it,  be  ought 
to  have  known  it,  because  a  workman  may 
not  shut  his  eyes  to  apparent  danger,  and 
go  on  for  months  working  in  the  vicinity 
of  a  dangerous  machine,  which  is  liable  at 
any  time  to  pass  over  the  spot  where  he 
is  wctrking  and  strike  him,  and  yet  bold 
his  employer  liable  for  any  injury  occasioned 
by  such  a  danger.  The  duty  of  the  employer 
here  was  not  to  furnish  safe  tools  with  which 
to  work,  because  the  plaintiff  was  not  in- 
jured In  working  with  this  crane,  but  it  was 
to  furnish  a  safe  place  in  which  to  work; 
and  with  the  sligbteA  care  upon  plaintiff's 
part  be  could  have  known  for  three  months 
prior  to  the  date  of  this  accident  that  the 
position  in  which  he  was  working  was  a 
dangerous  one.  He  closed  his  eyes  to  that 
fact.  There  Is  no  evidence  that  be  or  any- 
body else  ever  notified  the  employer  of  this 
danger,  or  that  any  person  ever  directed 
him  particularly  to  work  in  that  position, 
knowing   It  to  be  a  dangerous   one. 

"The  motion  to  take  off  the  nonsuit  Is 
refused." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,   and  STEWART,  JJ. 

Rody  P.  Marshall  and  Thomas  M.  Mar- 
shall, for  appellant  W.  B.  Rodgers  and 
Thos.  Swing,  for  appellee. 

PER  CURIAM.  Judgment  aflDrmed,  on  tbe 
opinion  of  the  court  below. 


In  re  PENNSYLVANIA  B.  CO, 

(Supreme  Court  of  Pennsylvania.    Jan.  2. 
1906.) 

1.  Raiiaoads  —  MxmioiPAL     Reottlatiok  — 

SAKicry  Oates> 

Under  Act  1851  (P.  L.  320)  relating  to 
boTOugiis,  and  authorizing  by  section  2  the 
borough  authorities  to  make  such  laws,  or- 
dinances, and  regulations  as  they  sliall  deem 
necessary,  and  in  tbe  twenty-fifth  clause  of 
the  section  setting  forth  the  powers  expressly 
conferred,  has  no  power  to  require  a  railroad 
company,  at  the  latter's  expense,  to  maintain 
and  operate  safety  gates  at  street  crossings 
in  the  I>orough,  and  an  ordinance  requiring 
such  action  on  the  part  of  the  railroad  com- 
pany is  void. 

[Ed.  Note. — For  cases   in  point,  see  voL  41, 
Cent  Dig.  Railroads,  U  7S2-7&4.] 


2.  Samk— OsAnx  CBOssnrM. 

A  railroad  company  must  adopt  adequate 
means  to  give  notice  of  approaching  traina  at 
grade  crossings,  but  what  particular  means 
shall  be  employed  to  protect  the  public  whea 
using  streets  and  highways  at  railroad  croasin^ 
is  left  to  the  company  operating  the  road;  rea- 
sonabie  care  in  view  of  all  the  eircomstances 
being  demanded  by  law. 

[Ed.  Note.— For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads.  H  752-755.] 

Appeal  from  Superior  Court 

In  tbe  matter  of  tbe  Pennsylvania  Rail- 
road Company.  From  a  Judgment  of  tiie 
Superior  Court  aflSrming  an  order  dismissing 
petition  to  declare  void  an  ordinance  of  tbe 
borough  of  North  Braddock,  the  railroad  com- 
pany appeals.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

M.  W.  Acbeson,  Jr.,  for  appellant  Wil- 
liam Tost,  for  appellee. 

BROWN,  J.  The  question  raised  on  this 
api>eal  Is  as  to  the  power  of  tbe  borough  of 
North  Braddock  to  pass  an  ordinance,  ap- 
proved April  7,  1904,  entitled  "Ordinance  No. 
133,  requiring  the  Pennsylvania  Railroad 
Company  to  erect  and  maintain  and  operate 
safety  gates  at  the  point  where  the  tracks 
of  said  railroad  company  cross  Fourth  street 
In  the  borough  of  North  Braddo<^  and  im- 
posing a  penalty  for  any  failure  to  comply 
with  tbe  provisions  hereof."  By  the  first  sec- 
tion of  the  ordinance  the  appellant  is  re- 
quired within  60  days  from  its  approval  to 
erect  maintain,  and  operate  safety  gates  at 
tbe  point  designated  in  tbe  title,  for  the 
warning  and  protection  of  those  traveling 
upon  Fourth  street  By  the  second  section  a 
penalty  is  provided  for  failure  to  comply 
with  the  requirement  of  the  first 

It  is  to  be  first  observed,  as  is  very  prop- 
erly stated  by  counsel  for  appellant,  tliat  tbe 
question  is  not  (a)  whether  the  borough  may 
itself  erect  and  maintain  gates;  (b)  nor 
whether  a  given  crossing  ought  to  be  pro- 
tected by  gates;  (c)  nor  whether  in  a  givoi 
case  a  railroad  company  might  be  fonnd 
guilty  of  negligence  in  failing  to  have  gat»; 
(d)  nor  whether  the  law  ought  to  oompti 
railroad  companies  to  maintain  gates.  It 
is  as  to  tbe  power  of  a  borough  to  require 
a  railroad  company  to  do  a  particniar  thing, 
which.  In  tbe  Judgment  of  the  borough,  the 
company  ought  to  do  at  a  porticalar  point 
for  the  safety  of  tbe  public  in  connection 
with  the  operation  of  its  road.  In  the  pres- 
ent case  the  question  is  as  to  the  power  of 
this  borough  to  require  the  Pennsylvania  Rail- 
road Company  to  adopt  what  it  regards  as 
proper  means  for  the  protection  of  the  public 
at  a  designated  point  crossed  by  tlie  tracks 
of  the  company.  It  is  not  pretended  that 
the  tracks  are  not  lawfully  on  tbe  street 
nor  that  the  railroad  company  has  not  tbe 
right  to  run  its  cars  over  them. 
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In  the  operation  of  Its  road  and  In  the 
nmnintr  of  Itg  can  the  Jadgment  of  the  board 
of  directors  of  a  railroad  company.  In  the 
absence  of  statutory  proTislon,  is  supreme 
and  exclusive.  The  public  safety  imperative- 
ly requires  that  there  be  no  division  of  this 
great  responalbllity  with  others,  not  even 
with  municipalities  through  whose  limits 
railroads  may  run;  for  division  of  It  would 
be  the  shifting  of  It  In  every  case  of  ac- 
countablllly  for  failure  to  properly  operate 
the  road  or  run  the  cars.  But,  while  this 
is  true,  corresponding  duties  of  the  highest 
order  are  Imposed  exclusively  upon  those 
baring  the  control  and  ma^iagement  of  rail- 
roads. One  of  these  is  to  adopt  and  use 
Btiltable  and  adequate  means  to  give  notice 
of  approaching  trains  at  grade  croBsings, 
which  are  always  more  or  less  dangerous, 
and  the  failure  to  perform  this  duty  is  negli- 
gence, for  the  consequences  of  which  those 
are  responsible  upon  whom  the  duty  Is  Im- 
posed. What  particular  means,  however, 
shall  be  employed  to  protect  the  public  when 
using  streets  or  highways  at  railroad  cross- 
ings is  left  to  the  company  operating  the 
road,  the  law  merely  demanding  and  requir- 
ing reasonable  care  In  view  of  all  the  cir- 
cumstances. There  Is  no  common-law  duty 
on  the  part  of  the  company  to  station  a 
flagman  or  erect  gates  at  a  crossing;  but  the 
failure  of  the  company  to  do  so  is  to  be 
considered  with  other  facts  In  every  given 
case  in  determining  whether  the  company 
was  negligent  Among  our  cases  announcing 
this  rule  are  Philadelphia  &  Reading  R.  R. 
Co.  V.  Klllips,  88  Pa.  406;  Lehigh  Valley  R. 
R.  Go.  V.  Brandtmaier,  113  Pa.  610,  6  Atl. 
238;  Selfred  v.  Penna.  B.  R.  Co.,  206  Pa.  SdO, 
55  Atl.  1061. 

What  Is  attempted  by  the  appellee  In  the 
present  case?  Having  no  voice  in  the  oper- 
ation of  the  appellant's  road,  It  undertakes 
to  do  what  the  common  law  Itself  does  not 
do.  It  assumes  to  declare  how  the  railroad 
shall  perform  a  public  duty  at  a  particular 
point,  and  would  substitute  Its  Judgment  for 
that  of  the  board  of  directors  as  to  what 
kind  of  protection  shall  be  afforded  at  the 
grade  crossing,  but  with  no  corresponding  re- 
sponsibility resting  on  It  for  the  Inadequacy 
of  the  means  which  It  declares  must  be 
adopted.  If  it  has  power  to  require  the 
appellant  to  erect  safety  gates,  it  has  the 
power  to  require  the  adoption,  from  time  to 
time,  of  such  other  means  as  In  its  judgment 
ought  to  be  adopted  by  the  company  for  the 
protection  of  the  public  at  street  crossings. 
The  power  for  which  it  contends  would  be 
practically  unlimited.  That  the  appellee  is 
attempting  to  substitute  municipal  control 
for  that  of  the  railroad  company  Itself  at  a 
particular  point,  by  declaring  just  how  the 
duty  of  the  company  must  be  there  perform- 
ed. Is  too  plain  for  discussion.  If  the  bor- 
ough, in  Its  judgment,  ought  Itself  to  adopt 
means  for  the  protection  of  the  traveling 


pnblic  at  this  or  any  other  point  within  the 
municipal  limits,  there  is  nothing  to  prevent 
it  from  doing  so;  but  before  it  can  interfere, 
as  it  would  by  this  ordinance,  with  the  rail- 
road company  in  its  performance  of  its  duty 
to  protect  the  public  at  the  crossing,  It  must 
show  authority  from  the  Legislature  to  do 
so,  expressly  or  impliedly  conferred.  The 
power  which  it  would  exercise  may  be  a 
desirable  one,  but  courts  cannot  recognize  it 
unless  it  exists. 

Mimlcipal  corporations  possess  and  can 
exercise  such  powers  only  as  are  granted  In 
express  words,  or  are  necessarily  or  fairly 
Implied  In  or  Incident  to  those  expressly 
granted,  or  those  which  are  Indispensable  to 
the  declared  objects  and  purposes  of  the  mu- 
nicipality. 1  Dillon  on  Municipal  Corp.  (4th 
Ed.)  S  89;  20  Am.  &  Bug.  Ency.  of  Law  (2d 
Ed.)  p.  1139.  Doubt  as  to  corporate  power  Is 
resolved  against  its  existence,  and  this  Is  no 
less  true  of  a  municipality  than  of  a  private 
corporation ;  for  the  source  of  the  power  of 
each  is  the  same.  Answer  may  be  made  to 
this  that  a  municipality,  as  the  represent- 
ative of  the  state,  has  imparted  to  it  Inher- 
ent police  power.  This  Is  true,  and  it  Is  con- 
tended that  the  appellee  Is  but  exercising 
such  power;  but  the  distinction  is  overlook- 
ed that  it  is  not  Itself,  at  the  expense  of  the 
public,  undertaking  to  exercise  control  over 
the  streets  and  to  protect  the  public  at  the 
railroad  crossing,  but  is  attempting  to  re- 
quire some  one  else  to  do  so  at  Its  own  ex- 
pense. It  has  undoubted  power  to  do  the 
former,  if  it  will;  but  to  do  the  latter, 
through  the  ordinance  which  It  has  passed, 
authority  to  enact  the  same  must  appear. 
The  use  of  the  street  In  crossing  it  Is  a  public 
use  of  It  by  the  railroad  company  having  a 
legislative  right  to  so  use  It  on  an  equality 
with  any  natural  person,  except  as  such  right 
may  be  limited  in  the  grant  of  it,  and  the  at- 
tempted Interference  with  this  right  must 
fail,  unless  the  borough  can  point  to  its 
power  to  so  interfere,  expressly  or  impliedly 
existing. 

Among  the  express  powers  conferred  upon 
boroughs  by  the  act  of  1851  (P.  L.  320),  the 
one  sought  to  be  exercised  here  does  not  ap- 
pear. By  the  first  clause  of  the  second  sec- 
tion of  that  act  borough  authorities  are  em- 
powered generally  "to  make  such  laws,  ordi- 
nances, by-laws,  and  regulations,  not  Incon- 
sistent with  the  laws  of  this  commonwealth, 
as  they  shall  deem  necessary  for  the  good 
order  and  government  of  the  borough."  In 
the  succeeding  25  clauses  of  the  same  section 
are  found  the  powers  expressly  conferred, 
but  the  power  to  pass  this  ordinance  is  not 
one  of  them.  In  Borough  of  Mlllerstown  v. 
Bell  et  al.,  123  Pa.  151, 16  AU.  612,  this  court, 
through  Paxson,  J.,  said:  "The  general 
powers  referred  to  In  the  first  section  must 
be  confined  to  the  particular  subjects  re- 
ferred to  in  the  succeeding  sections."  With- 
out now  committing  ourselves  to  this.  It  is 
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clear  that  the  good  order  and  government  of 
a  borough  re:(erred  to  In  the  first  clause  are 
jot  InTOlved  in  the  ordinance.  The  good 
order  of  a  borough  can  be  preserved  and  It 
can  be  properly  governed,  no  matter  how 
many  railroads  cross  Its  streets  by  legislative 
permission,  and  no  matter  how  fast  cars  may 
run  over  them.  We  assume  this  Is  the  clause 
designated  by  the  Superior  Court  as  the 
"general  welfare  clause"— "broad  enough,"  in 
the  opinion  of  that  court,  "to  cover  the  mu- 
nicipal legislation  complained  of."  For  the 
reason  just  given  we  cannot  concur  in  this. 

The  case  of  Commonwealth  v.  Philadel- 
phia, Harrisburg  &  Pittsburg  Bailroad  Co., 
23  Pa.  Super.  Ct.  205,  was  relied  upon  by  the 
Superior  Court  as  authority  to  sustain  the 
action  of  tbe  lower  court  In  that  case  the 
Superior  Court  held  that  tbe  three  following 
cases  were  authority  for  the  power  of  a 
borough  to  pass  such  an  ordinance  as  is  now 
under  consideration:  Penna.  R.  R.  Go.  v. 
Duquesne  Borough,  46  Pa.  223;  Township  of 
Newlin  V.  Davis,  77  Pa.  317;  and  Pennsyl- 
vania Railroad  Co.  v.  Irwin,  85  Pa.  336.  An 
examination  of  these  cases  does  not  Justify 
reference  to  them  as  authority  for  the  power 
claimed  by  the  appellee.  In  the  first,  the 
railroad  company,  which  had  become  the 
owner  of  the  canal,  succeeded  to  the  duty  of 
maintaining  a  bridge  over  it  Having  failed 
to  perform  that  duty.  It  was  held  that  tbe 
borough  authorities,  as  the  proper  public  ofll- 
cers  to  look  after  the  public  highways,  had 
tbe  right  to  repair  the  bridge  and  to  recover 
the  expense  of  doing  so  from  the  railroad 
company.  In  the  second,  tbe  action  was 
against  a  township  for  injuries  resulting 
from  a  defective  bridge.  All  that  was  de- 
cided was  that  it  was  the  duty  of  the  town- 
ship to  properly  maintain  it.  In  tbe  tliird, 
the  railroad  company  changed  the  location 
of  a  public  road,  necessitating  the  building 
of  a  bridge,  and  it  was  simply  decided  that, 
the  company  iiaving  failed  to  rebuild  and  re- 
pair the  bridge,  the  township  could  recover 
the  cost  of  doing  so  from  tbe  company.  A 
fourth  case,  cited  by  the  Superior  Court  in 
Commonwealth  v.  Philadelphia,  Harrisburg 
Se  Pittsburg  Railroad  Co.,  la  Pennsylvania 
Co.  V.  Watson,*  81  Pa.  293.  The  reference 
was  Intended  to  be  to  another  case  reported 
in  tbe  same  volume — Pennsylvania  Co.  v. 
James,*  81  Pa.  194 — in  which  there  appears 
the  language  quoted  in  the  opinion  of  the 
Superior  Court  as  to  the  police  powers  of 
boroughs.  But,  turning  to  tbe  charge  of 
the  court  below,  as  found  on  page  198,  it 
nppears  that  power  bad  l>een  conferred  by 
the  Legislature  to  pass  the  ordinance  which 
was  under  consideration.  The  Legislature 
might,  of  course,  have  done  so  here,  but  it 
has  not.  By  the  act  of  March  7,  1901  (P. 
L.  20),  cities  of  the  second  class  are  au- 
thorized to  enact  ordinances  requiring  the 
erection  of  safety  gates  and  the  placing  of 
flapmen  at  tbe  intersection  of  railroads  with 
public  streets;  and  by  the  act  of  May  23, 


1889  (P.  L.  277),  tbe  same  authority  Is  con- 
ferred upon  cities  of  the  third  class. 

As  the  borough  of  North  Braddock  had  no 
power  to  pass  the  ordinance  cMnplained  of. 
It  is  declared  to  be  invalid,  and  the  order 
of  the  Superior  Court,  affirming  the  order 
of  the  court  below  sustaining  it,  is  reversed ; 
the  costs  below,  and  on  both  appeals,  to  be 
paid  by  tbe  appellee. 


McOUNNEGLB  v.  PITTSBURG  &  L.  B.  B. 
CO. 

(Supreme  Court  of  Pennsylvania.   Jan.  2, 
1906.) 

1.  Ehineht     Domain  —  Peihioh  —  Ajikrd- 

VENT. 

Where  plaintiff  in  condemnation  proceed- 
ings obtained  a  judgment,  it  will  not  be  reversed 
because  of  the  refusal  to  permit  the  petition  to 
be  amended  by  striking  therefrom  a  descrip- 
tion of  land  below  a  low-water  mai^  in  a 
river,  where  it  was  not  asked  for  until  aft» 
23  witnesses  for  plaintiff  had  been  examined 
as  to  value  without  objection,  and  tlie  ooort 
instructed  the  jury  that  the^  could  allow  oom- 
pensation  only  for  land  which  plaintiff  owned 
and  which  did  not  extend  below  low-water 
mark. 

2.  Navigable  Watebs— OBSTRUcnons. 

An  owner  of  land  abutting  on  a  navignbie 
river  cannot  place  any  structure  or  fillins  be- 
tween high  and  low  water  maric,  which  would 
obstruct  the  river  for  navigation. 

[Bd.  Note.— For  cases  in  point,  see  voL  87, 
Cent  Dig.  Navigable  Waters,  £{  61-72.] 

3.  Appeal — Habmless  Bbbob. 

Where,  in  condemnation  proceedings,  the 
jury  is  distinctiy  instructed  that  the  effect  of 
fillings  beyond  low-water  mark  cannot  lie  oon- 
Bidered  in  determining  values,  remarira  by  wit- 
nesses as  to  the  effect  of  such  fillings  are  not 
ground  for  reversal. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Maria  L.  McGunnegle  against 
tbe  Pittsburg  &  Lake  Brie  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

At  tbe  trial  defendant  made  the  following 
motion:  "Mr.  Smith:  I  desire  to  present 
this  morning  an  amendment  in  tbe  bond  case 
at  No.  314,  February  term,  1903,  and  In  this 
proceeding,  which  is  as  follows:  And  now, 
to  wit  October  24,  1904,  comes  the  Pitts- 
burg &  Lake  Erie  Railroad  Company  by  its 
counsel,  and  moves  the  court  to  amend  tbe 
description  of  tbe  land  to  !>e  condemned  by 
striking  out  the  words  'together  with  all  tbe 
land  lying  between  the  harbor  line  and  tbe 
low-water  line  of  the  Ohio  river.'  (Mr.  Fergu- 
son: That  is  objected  to  as  too  late.  It  is 
specially  objected  that  tbe  railroad  company 
having  elected  to  condemn  and  having  filed 
its  bond,  it  is  now  too  late  to  abandon  tbe 
condemnation,  either  in  whole  or  in  part 
Motion  refused.  To  which  ruling  counsel  for 
defendant  request  an  exertion.  Exertion 
allowed,  and  bill  sealed.)" 

D.  K.  McGunnegle,  a  witness  for  tbe  plain- 
tiff, was  asked  this  question:    "Q.  Do  yon 
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know  where  the  low-water  line  of  the  Ohio 
river  waB  In  front  of  yonr  mother's  prop- 
«rt7,  before  the  Davla  Island  dam  was  con- 
structed, with  reference  to  the  harbor  line? 
Mr.  Smith:  What  do  yon  propose  to  prove? 
Mr.  Ferguson ;  We  propose  to  prove,  in  con- 
nection with  the  petition  of  tlie  railroad, 
filed  in  this  case,  defining  what  it  condemned, 
that  the  low-water  line  of  the  Ohio  river,  in 
front  of  the  property  of  the  plaintiff,  was  be- 
tween the  biarbor  line,  as  shown  on  the  peti- 
tion, and  Brunot  Island.  (Objected  to  as 
Incompetent  and  irrelevant,  for  the  reason 
that,  under  the  laws  of  this  state,  "pool  fnll," 
being  the  stage  of  the  water  when  the  water 
Is  Just  abreast  of  Davis  Island  dam,  is,  for 
the  purposes  of  this  case  and  for  any  other 
purpose,  low-water  line.  Counsel  for  the  de- 
fendant desire  to  state  also  that  In  this  pro- 
ceeding it  Is  not  the  intention,  or  it  was  not 
the  anticipation,  that  any  rights  whatever 
could  be  possibly  acquired  under  this  pro- 
ceeding beyond  the  harbor  line;  the  intention 
being  merely  to  take  whatever  title  Mrs. 
McOonnegle  had  under  the  grants  from  the 
commonwealth  and  the  mesne  conveyors.  The 
Court:  Objection  overruled.  To  which  rul- 
ing of  the  court  counsel  for  defendant  except 
Exception  allowed,  and  bill  sealed.)  Mr. 
Ferguson:  Q.  How  is  that,  Mr.  McQun- 
negle?  The  low-water  line  Is  outside  of  the 
barbor  line  through  our  property." 

J.  W.  Mayes,  a  witness  for  the  plaintiff, 
was  asked  this  question:  "Q.  If  that  land 
had  been  filled  np  out  to  the  harbor  line, 
would  you  put  the  value  at  $100,000,  or  what 
would  you  put  it  at?  (Objected  to.  The 
Court:  Objection  overruled.  To  which  rul- 
ing of  the  court  counsel  for  defendant 
except  Exception  allowed,  and  bill  seal- 
ed.) A.  No;  if  that  was  filled  up,  I  would 
add  considerable  to  the  price  of  that  land, 
at  least  one-third." 

At  the  request  of  counsel  for  the  defendant, 
the  court  stated  the  following  for  the  record: 
Addressing  counsel  for  defendant  the  court 
asked  whether  be  would  guaranty  that  this 
company  (the  defendant)  would  not  fill  be- 
yond "pool  full"  line.  This  remark  was 
made  during  the  argument  of  counsel;  coun- 
sel for  plaintiff  arguing  that  the  railroad 
company,  as  the  successor  of  the  plaintiff,  had 
a  right  to  build  to  the  harbor  line,  and  coun- 
sel for  the  railroad  company  arguing  that 
they  had  not  Now,  counsel  for  defendant 
move  the  court  to  withdraw  a  Juror  and  con- 
tinue the  case.    Motion  refused. 

Argued  before  MITCHELL,  G.  3.,  and 
FELL,  BROWN.  MBSTRBZAT,  POTTEE, 
BLKIN,  and  STEWART,  JX 

Edwin  W.  Smith,  for  appellant  J.  S.  Fer- 
guson and  B.  O.  Ferguson,  for  appellee. 

BROWN,  J.  On  February  2S,  1903,  the 
Pittsburg  &  Lake  Brie  Railroad  Company 
filed  Its  bond  to  secure  to  Mrs.  Maria  L.  Mo 
Gunnegle  compensation  for  land  which  it  bad 


appropriated    for    railroad   purposes.    It    is 
located  in  the  borough  of  Esplen,  Allegheny 
county,  and  is  minutely  described  by  metes 
and  bounds  in  the  petitions  for  the  approval 
of  the  bond  and  appointment  of  viewers. 
The  quantity  is  given  as  6.767  acres,  "to- 
gether with  all  the  land  lying  between  the 
harbor     line  and  the  low-water  line  of  the 
Ohio  river."    Harbor  line  la  a  line  establish- 
ed by  the  Secretary  of  War,  in  pursuance  of 
an  act  of  Congress,  and  beyond  It  "no  piers, 
wharves,  bulkheads,  or  other  works  shall  be 
extended,   or   deposits   made,   except  under 
such  regulations  as  may  be  prescribed  from 
time  to  time  by  him."    This  line  is  at  from 
50  to  300  feet  from  low  water,  which  in  this 
case  ta  "pool  full."    "Pool  full,"  indicating 
low  water,  is  "the  surface  of  the  water  when 
It  lies  Just  even  with  the  crest  of  the  Davis 
Island  dam  when  it  is  up."  This  is  the  deflnl- 
i  tion  given  by  H.  C.  Gould,  an  assistant  en- 
I  gineer  in  the  service  of  the  United  States, 
I  and  is  conceded  all  around  to  be  correct    The 
I  absolute  title  of  Mrs.  McOunnegle  extended 
I  from  the  land  already  occupied  by  the  rall- 
I  road  company  only  to  high  water,  and  In  the 
I  space  intervening  between  that  line  and  low 
!  water,  or  pool  full,  she  had  but  a  qualified 
j  fee;  her  right  there  being  snbject  to  the  pub- 
I  lie  right  of  navigation.    Lehigh  Valley  Rail- 
I  road  Co.  v.  Trone,  28  Pa.  206;   Freeland  v. 
Pennsylvania  Railroad  <3o.,  197  Pa.  529,  47 
Atl.  746,  68  L.  R.  A.  206,  80  Am.  St  Rep.  850. 
Beyond  the  low-water  line  the  title  remained 
In  the  commonwealth,  and  the  appellee  had 
therefore  no  right  or  ownership  whatever 
between  it  and  harbor  line,  the  space  which 
the  appellant  distinctly  stated  it  would  take 
In  the  condemnation  proceedings. 

On  appeal  from  the  award  of  the  viewers, 
the  question  of  the  amount  of  compensation 
to  which  the  appellee  was  entitled  was  sub- 
mitted to  a  Jury,  and  the  four  errors  specified 
are  alleged  to  have  been  committed  on  the 
trial  before  that  body.  The  case  was  called 
on  Monday,  October  20,  1904,  and  on  that 
and  the  following  day  23  of  the  25  witnesses 
called  by  the  plaintiff  were  examined.  Each 
one  called  as  to  the  amount  of  damages  sus- 
tained was  examined,  without  objection  by 
the  defendant,  as  to  the  value  of  the  land, 
which,  in  Its  petitions  for  the  approval  of  Its 
bond  and  the  appointment  of  viewers,  It  said 
It  would  take  amounting  to  6.757  acres,  "to- 
gether with  all  the  land  lying  between  the 
harbor  line  and  the  low-water  IRie  of  the 
Ohio  river."  Some  of  these  witnesses  fixed 
the  damages  of  valuing  the  land  by  the  acre, 
and  there  was  testimony  as  to  the  quantity 
between  harbor  line  and  pool  full,  and  be- 
tween pool  full  and  high-water  mark.  On 
the  third  day  of  the  trial,  and  Just  before  the 
plaintiff  closed,  the  defendant  moved  to 
amend  the  description  of  the  land  to  be  con- 
demned by  striking  out  the  words  "together 
with  all  the  land  lying  between  the  harbor 
line  and  the  low-water  line  of  the  Ohio  river." 
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This  was  objected  to  as  being  too  late,  and  a 
special  objection  was  made  that  the  railroad 
company,  having  elected  to  condemn  and  hav- 
ing filed  Its  bond,  conld  not  abandon  the  con- 
demnation, either  In  whole  or  In  part  The 
amendment  was  refused,  and  two  more  wit- 
nesses were  then  called  by  the  plaintiff,  who 
also  testified,  without  objection,  as  to  the 
value  of  the  land  taken,  including  the  space 
between  pool  full  and  harbor  line. 

The  first  assignment  relates  to  the  refusal 
of  the  court  to  allow  the  amendment  asked 
for  by  the  appellant  It  Is  urged  that  It 
should  have  been  allowed,  because,  as  Mrs. 
McGunnegle  admittedly  did  not  own  the  land 
lying  beyond  low  water  towards  the  river, 
the  railroad  company  was  not  taking  It 
from  her,  and  her  right  to  compensation 
was  limited  to  ber  ownership,  extending  only 
to  pool  full  or  low  water.  The  reason  for 
refusing  the  amendment  is  not  given  by  the 
learned  trial  Judge,  and  we  need  not  con- 
jecture what  It  may  have  been,  for  the 
refusal  could  have  done  no  possible  barm  to 
the  defendant  in  view  of  the  clear,  distinct, 
and  correct  instructions  given  to  the  Jury 
that  they  could  allow  compensation  to  the 
plaintiff  only  for  the  land  which  she  owned, 
and  which  did  not  extend  beyond  low-water 
mark.  If  the  amendment  had  been  allowed, 
the  defendant  conld  not  have  asked  for  more 
from  the  court  than  was  said  by  the  learned 
trial  Judge  In  support  of  Its  theory  as  to 
what  land  it  could  take.  We  might  allow 
the  amendment  here,  and,  If  so,  there  would 
be  nothing  In  the  record,  so  far  as  the  quan- 
tity of  land  taken  Is  concerned,  of  which 
the  appellant  could  make  any  complaint; 
and  the  Jury  were  most  definitely  Instructed 
that  for  such  quantity  only  could  they  allow 
compensation.  In  the  general  charge  the 
learned  and  careful  trial  Judge  said:  "The 
land  Is  situated  In  the  borough  of  Esplen, 
fronting  on  the  Ohio  river  between  the  old 
right  of  way  of  the  defendant  company  and 
low-water  mark  of  the  Ohio  river.  •  •  • 
We  have  had  testimony  here  showing  not 
only  the  location  of  this  property,  but  the 
location  of  what  Is  called  the  harbor  line, 
which,  for  the  purposes  of  this  case,  I  Instruct 
you,  Is  outside  of  the  property  taken  by 
the  railroad  company ;  that  is.  It  is  towards 
the  channel  of  the  river.  The  property  line, 
for  the  purposes  of  this  case,  is  low-water 
mark,  as  established  by  the  line  you  have 
heard  called  'pool  full'  in  the  course  of  the 
trial.  That  Is  to  be  taken  as  the  low-water 
line  for  the  purposes  of  this  case,  and  the 
property  taken  and  appropriated  by  the 
railroad  company  is  the  property  lying  be- 
tween the  old  right  of  way  of  the  railroad 
company  and  low-water  line."  Nine  points 
were  submitted  by  the  defendant  and  each 
of  them  was  affirmed.  Five  of  them  were 
as  follows :  "Third.  That  under  the  laws  of 
this  state  the  plaintiff  has  an  absolute  title 
In  fee  only  to  the  high-water  mark,  with 
a  qualified  title  between  high  and  low  water 


mark,  subject  to  the  right  of  navigation. 
Fourth.  That  for  the  purposes  of  this  case, 
the  low-water  mark  Is  the  line  of  the  water 
at  "pool  full,'  which  is  the  line  of  the  water 
when  it  Is  Just  at  the  crest  of  the  Davis 
Island  dam.  Fifth.  That  the  owner  of  the 
land  has  no  right  to  pat  any  stmctures 
or  filling  into  the  river  beyond  low-water 
line.  Sixth.  That  no  owner  of  land  baa  tbe 
right  to  put  any  structures  or  filling  be- 
tween high-water  line  and  low-water  line 
that  would  be  an  obstruction  to  the  use 
of  that  part  of  tbe  river  for  navigation." 
"Eighth.  That  the  verdict  of  tbe  Jury  can- 
not be  based  upon  any  use  of  the  land  which 
would  contemplate  a  filling  of  tbe  river  to 
the  so-called  harbor  line  under  the  testimony 
In  this  case."  And  In  the  ninth  the  defendant 
stated  its  whole  case  in  asking  for  tbe  in- 
struction "that  the  verdict  of  the  Jury  In  this 
case  cannot  be  more  than  the  value  of  tbe 
plaintiff's  land,  computed  to  low-water  mark, 
at  tbe  time  of  tbe  taking,  less  the  value  of  any 
use  that  tbe  plaintiff  may  make  of  it  not 
Inconsistent  with  its  use  for  railroad  pur- 
poses." As  already  stated,  the  case  went 
on  without  a  single  objection  made  by  tbe 
defendant  to  the  testimony  of  any  witness 
as  to  what  damages  had  been  sustained  by 
the  plaintiff  for  taking  the  land,  which. 
In  its  proceeding  to  condemn,  It  allied  ex- 
tended to  harbor  line,  and  all  of  which  it 
said  It  would  take;  bnt  in  tbe  end  the 
limit  of  the  plaintitCs  land  to  be  taken  by 
tbe  defoidant  was  definitely  fixed  by  the 
court  at  "pool  fall,"  or  low  water,  and  the 
case  was  submitted  to  the  Jury  Just  as  tbe 
defendant  asked  that  it  be  submitted.  As 
a  basis  for  tbelr  verdict,  there  was  ample 
testimony  as  to  tbe  value  of  tbe  land  which 
the  defendant  could  and  does  tak&  The 
refusal  to  allow  the  amendment  coald  not 
therefore,  have  harmed  tbe  appellant  Even 
If  It  had  been  allowed,  the  case  would  have 
been  submitted  Just  as  it  was  submitted, 
by  affirming  every  point  presented  by  the  de- 
fendant Of  the  correctness  of  tbe  general 
charge  there  could  be  and  Is  no  complaint 
Tbe  first  assignment  is  dismissed. 

By  the  second  assignment  error  is  al- 
leged in  allowing  D.  K.  McGunnegle  to  testify 
as  to  where  the  low-water  line  was  in  front 
of  his  mother's  property  before  tbe  Davis 
Island  dam  was  constructed.  This  testimony 
probably  ought  to  have  been  rejected,  for  the 
line  of  low  water  before  the  construction  of 
the  dam  was  not  the  question  before  tbe  Jnry ; 
but  the  admission  was  harmless,  in  view 
of  tbe  instructions  contained,  not  only  in  tbe 
general  charge,  but  in  the  specific  answer  to 
defendant's  fourth  point :  "That  for  tbe  pur- 
poses of  this  case,  the  low-water  mark  is  the 
line  of  the  water  at  pool  full  which  is  tbe 
line  of  the  water  when  It  Is  Just  at  tbe  crest 
of  tbe  Davis  Island  dam."  And  so  of  the 
third  assignment  complaining  of  tbe  admis- 
sion of  tbe  testimony  of  J.  W.  Mayes,  that  If 
the  land  had  been  filled  up  out  to  tbe  harbor 
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line  he  woald  add  to  the  price  of  the  land  at 
least  one-third,  for  in  the  answer  to  defend- 
ant's eighth  itoint  the  Jury  were  told  that  the 
verdict  could  not  be  based  npon  any  use  of 
the  land  which  contemplated  a  filling  of  the 
river  to  the  harbor  line.  The  same  Instmc- 
tlon  waa  contained  In  the  answer  to  the  fifth 
point. 

It  does  not  appear  just  when  the  trial  judge 
made  the  remark  complained  of  In  the  fourth 
assignment.  It  was  made  during  the  argu- 
ment of  counsel,  which  may  have  been  a  run- 
ning discussion  between  them  during  the  trial, 
In  which  the  court  intervened  and  made  the 
remark  attributed  to  it ;  but,  whenever  made, 
the  defendant  waa  not  harmed  by  it,  even  If 
the  Jury  heard  it,  for  they  were  told  that 
neither  the  defendant  nor  any  one  else  could 
fill  beyond  low  water.  The  correct  instruc- 
tions went  further  In  stating  that  an  owner 
of  land  fronting  on  a  navigable  river  has  no 
right  to  put  any  stractures  or  filling,  even 
between  high-water  line  and  low-water  line, 
that  would  be  an  obstruction  to  the  use  of 
that  part  of  the  river  for  navigation. 

The  assignments  are  all  dismissed,  and  the 
Judgment  is  affirmed. 


In  re  FAY'S  ESTATE. 
(Supreme  Coart  of  Pennsylvania.    Jan.  2, 1906.) 

SPKCino  PKaFOBVARCK  —  Oral  OonxBAOi  — 

POSSKSaiON  BT  Vendce. 

Where  plaintiff's  testate  purchased  at  a 
definite  price  and  on  specified  terms  land  suffi- 
ciently described  and  valuable  as  a  gnarry  un- 
der a  parol  contract,  and  paid  part  of  the  price, 
and  qnarried  stone  the  valne  of  which  cannot 
be  reasonably  ascertained,  specific  performance 
of  the  contract  will  be  decreed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  M  120,  196.] 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  John  Fay, 
deceased.  From  a  decree  for  specific  i>er- 
formance,  Mary  Fay,  executrix,  appeals. 
Affirmed. 

Miller,  J.,  filed  an  opinion  in  the  court  be- 
low which  was  in  part  as  follows: 

"On  or  about  said  26th  day  of  August  1901, 
John  Fay,  now  deceased,  he  having  died  on 
October  21,  1003,  entered  into  a  parol  agree- 
ment with  Booth  &  FUnn,  Limited,  for  the 
purchate  of  a  property  known  as  the  'Cres- 
cent Street  Property,'  consisting  of  26  lots, 
for  the  sum  or  price  of  $3,250,  payable  as 
follows :  $250  in  cash,  and  the  balance  with 
Interest  in  equal  monthly  installments  of 
$75,  including  the  payment  of  taxes  tbereon. 
No  time  waa  fixed  for  the  delivery  of  the  deed. 
In  pnrsnance  of  this  agreement.  Fay  on  the 
following  day  paid  Booth  A  FUnn,  Limited, 
$250,  the  agreed  cash  payment  and  entered 
into  Immediate  possession  of  the  land,  which 
Is  underlaid  with  a  vein  of  stone,  and  con- 
tinuously mined,  quarried,  and  took  away 
large  quantities  of  building  stone  therefrom ; 


said  occupancy  and  quarrying  operation  con- 
tinuing until  the  time  of  his  death.  During 
this  period  Fay  paid  on  account  of  the  prin- 
cipal $773.41,  on  account  of  interest  $257.87. 
He  is  charged  with  the  taxes  thereon  paid 
by  Booth  &  Flinn,  Limited,  amounting  to 
$187.43,  which  charge  under  the  contract 
with  the  balance  of  the  purchase  money  and 
the  Intorest  thereon,  is  due.  The  land  was 
known  and  spoken  of  by  Fay  and  the  vendor 
as  the  'Crescent  Street  Property.'  It  fronted 
on  that  street,  which  at  this  place  Is  now 
the  Grant  Boulevard;  a  portion  thereof  hav- 
ing been  acquired  by  the  city  of  Pittsburg 
in  the  construction  of  said  boulevard.  It 
was  so  occupied  and  used  at  the  time  the 
contract  was  entered  into.  Booth  &  Flinn, 
Limited,  did  not  at  that  time  and  do  not  now 
have  any  other  land  on  that  street  or  in 
that  vicinity.  The  land  had  a  special  value 
as  a  stone  quarry,  and  as  such  has  depreciat- 
ed to  the  extent  of  a  large  amount  of  stone 
removed  therefrom  by  Fay.  The  quantity 
of  stone  removed,  and  the  market  value  there- 
of, cannot  now  be  readily  ascertained;  the 
property  being  left  in  a  rough,  caved-in,  and 
excavated  condition.  Booth  ft  Flinn,  Limit- 
ed, have  not  occnpled  or  exercised  any  con- 
trol over  said  lands  since  the  date  of  the 
said  contract  except  the  payment  of  taxes. 

"The  prerequisites  of  the  relief  asked  for 
by  the  petitioners;  in  respect  to  the  con- 
tract the  parties,  the  consideration,  and  the 
subject-matter,  have  been  established  by  full, 
satisfactory,  and  indubitable  proof.  The 
'Orescent  Street  Property,'  consisting  of  26 
lots,  and  being  all  that  the  Booth  &  Flinn, 
Limited,  had  on  that  street  or  in  that  vicin- 
ity, is  a  sufficient  identification,  when  cou- 
pled with  the  fact  that  Fay  went  into  posses- 
sion and  used  the  same  nnti!  the  time  of 
his  death.  During  that  time  he  knew  or 
was  bound  to  know  the  dimensions  of  the 
property  he  purchased,  and  the  extent  If  any, 
to  which  a  part  of  it  had  been  used  or  taken 
for  the  Grant  Boulevard.  To  show  the  sub- 
ject of  the  contract  with  reasonable  certain- 
ty is  sufficient  'It  Is  not  necessary  [Bums 
V.  Sutherland,  7  Pa.  103]  that  lines  of  separa- 
tion should  be  actually  run  upon  the  ground, 
if  from  the  agreement  of  the  parties,  and  the 
distinct  subsequent  possession  of  the  vendee, 
it  is  possible  to  ascertain  the  boundaries  and 
quantity  of  the  land  sold,  or  *  *  *  the 
proof  must  be  such  as  to  direct  how  the  sur- 
veyor may  run  it  off  from  the  rest  of  the  ven- 
dor's land.'  Mr.  Justice  Clark,  In  Anderson  v. 
Brinser,  129  Pa.  376, 11  Atl.  809, 18  Atl.  620,  6 
L.  R.  A.  205,  says,  'a  designation  by  lot  number 
is  available.'  Here,  as  in  Henry  v.  Black,  210 
Pa.  246,  69  Aa  1070,  105  Am.  St  Rep.  802, 
the  ground  properly  appurtenant  can  be  as- 
certained by  measurement  to  a  certainty.' 
For  the  purposes  of  this  case  the  land  as 
described  in  the  petition  clearly  contains  all 
the  'Crescent  Street  Property*  contracted 
for  by  Fay. 

"By  the  act  of  April  28,  1899  (P.  L.  167), 


digitized  by 


Google 


992 


62  ATLANTIC  REPORTER. 


(P«. 


wblcli  Is  an  enlargement  and  amendment  of 
the  former  acts  relating  to  specific  perform- 
ance of  decedent's  contract,  tbis  court  Is 
empowered  to  decree  the  specific  performance 
of  contracts  according  to  the  true  Intent  and 
meaning  thereof.  Inter  alia,  'whenever  any 
parol  contract  shall  hare  been  entered  Into 
by  any  person  for  the  conveyance  of  real 
estate  within  this  commonwealth,  and  the 
purchaser  shall  have  died  without  fully  ex- 
ecuting such  contract,  *  *  •  and  such 
parol  contract  may  have  been  so  far 
executed  by  possession,  by  Improvements,  or 
by  partial  payments  of  the  purchase  money 
that  It  would  be  against  equity  to  rescind 
the  same.'  This  contract  was  executed  In 
part  both  by  the  delivery  and  taking  of  pos- 
session, by  partial  payments  and  receipts  of 
purchase  money.  From  the  date  this  agree- 
moit  was  Altered  Into  and  the  first  payment 
made,  and  possession  thereof  taken  by  Fay 
In  the  active  mining,  quarrying,  and  taking 
away  of  stone,  and  so  continued  until  hla 
death,  Booth  &  Fllnn,  Limited,  ceased  to  hare 
any  control  over  or  rights  therein,  except 
as  to  the  receipt  of  the  purchase  money. 
They  conld  not  sell  it,  or  otherwise  dispose 
of  It,  or  deliver  possession  thereof  to  any 
one  else,  without  Incurring  the  penalty  of  a 
breach  of  contract 

"But  to  take  this  case  out  of  the  statute 
of  frauds  and  perjuries  It  Is  not  enough  that 
the  essential  of  contract,  parties,  considera- 
tion, subject-matter,  and  part  performance, 
be  clearly  and  Indubitably  proven;  but  It 
must  be  shown  that  it  would  be  unjust  to  re- 
scind the  contract  (Moore  t.  Small,  19  Pa 
461),  and  also  that  the  party  aggrieved  could 
not  be  compensated  In  damages  (Derr  ▼. 
Ackerman,  182  Pa.  681,  88  Atl.  476).  Un- 
just, however,  to  whom?  Manifestly  there 
can  be  no  preference.  The  living  vendors 
and  the  heirs  of  a  deceased  vendee  are  en- 
titled to  equal  justice.  As  between  these 
two,  Fay  got  all  he  contracted  for.  If  he 
failed  to  pay  the  Installments  of  considera- 
tion as  agreed  upon,  his  default  was  either 
assented  to,  or  overlooked  by  the  vendor ;  but 
the  latter  did  all  the  contract  called  for,  and 
In  pursuance  thereof  gave  up  possession  and 
permitted  the  vendee  to  depreciate  the  value 
thereof  to  the  extent  of  the  value  of  the 
stone  removed,  which  value  the  vendee  re- 
ceived and  converted  to  his  own  use.  It 
would  be  unjust  and  Inequitable  to  the  v«i- 
dor  to  rescind  the  contract,  while  Its  enforce- 
ment Is  not  an  Injustice  to  the  vendee's  lega- 


tees and  heirs,  as  It  gives  them  what  their 
ancestor  bargained  for.  The  offer '  of  the 
vendees  to  compensate  the  vendors  In  dam- 
ages is  not  practical  in  the  ascertainment 
thereof.  Fay's  purpose  in  acquiring  this 
land  was  to  mine  and  quarry  the  stone  taken 
therefrom.  That  was  his  business ;  bnt  what 
quantity  was  taken,  where  It  was  delivered, 
and  what  price  was  received  thorefor,  U  a 
matter  of  conjecture.  The  evidences  to  as- 
certain the  thickness  and  dimensions  of  the 
portion  of  the  vein  removed  are  not  reason- 
ably ascertainable.  They  would  at  best  re- 
sult in  a  mere  guess. 

"This  Is  not  the  case  of  Miller  v.  Znfall. 
118  Pa.  317,  6  Atl.  350.  The  turning  point 
there  was  whether  a  contract  In  fact  existed ; 
Chief  Justice  Morcur,  speaking  for  the  court, 
saying :  'Great  doubt  exists  as  to  there  hav- 
ing been  any  specific  and  material  contract 
between  Stutzman  and  the  defendant  for  the 
sale  and  purchase  of  land,  or  whether  there 
was  a  mere  permission  to  cut  an  uncertain 
quantity  of  timber  therefrom,  or  negotiations 
In  regard  to  iome  sale  at  a  future  time.'  If 
the  loss  arising  out  of  a  breach  of  parol  con- 
tract can  be  compensated  In  damages,  the 
case  ordinarily  Is  not  taken  out  of  the  statute 
of  frauds  and  perjuries ;  bnt  says  Mr.  J'uBtlce 
Sterrett  in  Jamison  v.  Dlmock,  95  Pa.  52: 
'While  this  may  be  trne  as  to  parol  gifts 
of  land,  •  •  •  it  Is  not  correct  as  ai>- 
piled  to  a  case  like  the  pres«it,  which  Is 
claimed  to  be  a  parol  sale  for  a  money  con- 
sideration fully  paid  according  to  the  con- 
tract, possession  taken  and  continuously  held 
In  pursuance  thereof.  There  was  no  &ctot. 
therefore,  In  refusing  to  hold  that  a  parol 
contract  of  sale  cannot  be  specifically  enforce 
ed  unless  the  vendee  can  show  that  be  has 
made  Improvements  for  which  he  cannot  be 
compensated  In  damages.  There  are  un- 
doubtedly cases  In  which  the  equities  of 
vendees  rest  uipon  other  equally  available 
grounds.'   - 

"The  facta  foimd  and  the  concloslona  of 
law  reached  indicate  that  specific  perform- 
ance of  this  contract  should  be  enforced,  and 
It  will  be  so  decreed." 

Argued  before  MrTGHHLL,  O.  3^  and 
FELL,  BROWN,  MESTRBZAT,  POTTEK, 
BLKIN,  and  STEWART,  JJ. 

Charles  W.  Jones,  for  appellant  RIdiard 
W.  Martin  and  John  S.  Weller,  for  api>enee. 

PER  CURIAM.  Decree  affirmed,  on  the 
opinion  of  the  court  below. 


Digitized  by  VjOOQIC 


V.J.) 


VALLASTBB  ▼.  ATLANTIC  OITY  B.  CO. 


993 


UNITED    STATES,    to   Uae    of    SAYRB    ft 

FISHER  CO^  T.  ORIEFBN  et  aJU 
(Supreme  Court  of  New  Jersey.    Feb.  28,  190&) 

juDouENT— Joint    DEnNDANTS— Judqiikiit 
Against  Onk. 
Gen.  St.  p.  2336,  t  2,  ia  valid  so  far  as  au- 
thorizing   plaintiff    to    proceed    to    iudgment 
against  one  of  two  Joint  debtors  on  nis  being 

?>roperly  brought  into  court,  though  invalid  so 
ar  as  authorizing  judgment  against  the  defend- 
ant not  so  brought  in. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment.  H  415-121.] 

Action  by  the  United  States  of  America, 
to  use  of  the  Sayre  &  Fisher  Company, 
against  Richard  A.  Orlefen  and  another. 
Judgment  for  plaintiff  on  demurrer  to  a 
plea  in  abatement 

Argned  November  term,  1905,  before  OUM- 
MERE,  C  J.,  and  HENDRICESON  and 
PITNEY,  JJ. 

J.  Kearny  Rice,  for  plaintiff.  Alan  H. 
Strong,  for  defendant 

GUMMERE,  C.  J.  This  action  is  brought 
upon  a  bond  made  by  the  two  defendants  to 
the  United  States  of  America,  by  the  terms 
of  which  they  are  Jointly  bound.  Summons 
was  Issued  against  both  of  the  defendants, 
and  returned  served  as  to  the  United  States 
Fidelity  ft  Guaranty  Company,  and  not  found 
as  to  the  defendants  Griefen. 

The  plea  demurred  to  is  filed  by  the  United 
States  Fidelity  and  Guaranty  Company,  and 
avers  that  the  defendant  Griefen,  was  not, 
at  the  time  of  the  commencement  of  the 
action,  or  at  any  time  since,  a  citizen  or  resi- 
dent of  the  state  of  New  Jersey,  or  in  any- 
wise subject  to  Its  laws  or  Jurisdiction;  that 
the  only  service  of  process  in  this  actl<m  was 
by  the  sheriff  of  the  county  of  Mercer,  to 
whom  the  summons  was  directed,  giving  and 
delivering  to  one  Johnston,  deputy  commis- 
sioner of  banks  and  Insurance,  at  the  office 
of  the  commissioner  of  banlcs  and  insurance, 
at  the  State  House,  In  Trenton,  a  true  copy 
of  said  summons,  personally,  together  with 
f2  for  the  service  fee ;  that  no  writ,  or  process 
to  answer  to  the  plaintiff,  has  been  at  any 
time,  or  in  any  manner,  served  upon  Griefen, 
or  upon  any  person  authorized  to  accept 
service  for  him;  that  he  has  not,  either  in 
person  or  by  attorney,  appeared  in  this  case ; 
and  becanse  the  said  Griefen  is  a  nonresident 
of  the  state,  and  has  not  been  served  with 
process,  or  appeared  In  the  case,  or  In  any 
manner  been  brought  into  court  to  answer 
to  the  plaintiff,  the  defendant  the  United 
States  Fidelity  ft  Guaranty  Company  prays 
Judgment  of  the  writ  and  declaration,  and 
that  the  same  be  quashed. 

The  facts  set  out  in  this  plea  do  not  entitle 
the  defendant  to  the  Judgment  for  which  he 
prays.  It  has  already  been  held  by  thla 
court,  on  a  motion  to  set  aside  the  service  of 
the  summons  upon  the  Fidelity  ft  Guaranty 
Company,  that  service  upon  the  deputy  com- 
missioner was  legal  service  upon  that  defend- 
62  A.— 03 


ant  United  States  t.  Griefen,  70  N.  J.  liaw, 
123,  56  Atl.  120.  Nor  U  the  fact  that  the 
defendant  Griefen  is  a  nonresident  of  the 
state,  and  has  not  been  served  with  process, 
any  bar  to  the  action,  as  was  pointed  out  In 
another  opinion  In  this  case  delivered  by  this 
court  upon  a  demurrer  filed  by  the  Fidelity 
ft  Guaranty  Company  to  the  plaintiffs  dec- 
laration (60  Atl.  513).  When  one  of  two 
Joint  debtors  is  properly  brought  Into  court, 
the  plaintiff  Is  entitled  to  proceed  to  Judg- 
ment against  both  the  Joint  debtors,  by 
virtue  of  the  provisions  of  section  2  of  the 
act  concerning  obligations.  Gen.  St  p.  2336. 
That  section  also  declares  that  If  Judgment 
shall  pass  for  the  plaintiff,  he  shall  have  his 
Judgment  and  execution  against  such  of  the 
defendants  as  are  brought  Into  court  and 
also  against  the  other  Joint  debtor  or  debtors 
named  in  the  process,  in  the  same  manner 
as  If  they  had  been  all  brought  Into  court 
by  virtue  of  the  said  process.  So  far  as 
this  latter  provision  authorizes  the  entering 
of  Judgment  and  the  suing  out  execution 
against  such  of  the  Joint  debtors  as  have  not 
been  brought  into  court  It  has,  perhaps,  been 
nullified  by  the  fourteenth  amendment  of  the 
federal  Constitution,  which  provides  that  no 
state  shall  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law; 
the  effect  of  that  provision  being,  as  declared 
by  the  Supreme  Court  of  the  United  States 
In  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
565,  to  render  a  personal  Judgment  devoid  of 
any  validity,  either  within  or  without  the 
territory  of  the  state  In  which  it  Is  given.  If 
rendered  In  an  action  upon  a  money  demand, 
against  a  nonresident,  who  has  not  been  legal- 
ly brought  Into  court ;  but  so  far  as  the  statute 
authorizes  the  plaintiff  to  proceed  to  Judg- 
ment against  such  of  the  Joint  debtors  as 
have  been  legally  served  with  process.  It 
still  remains  a  valid  enactment. 

The  plaintiff  Is  entitled  to  Judgment  on 
the  demurrer. 


VALIiASTER  v.  ATLANTIC  CITY  R.  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  28,  1906.) 
Railboaos— FiBES    Srr    bt    Locomotives— 

Spabk  Abbestebs. 
A  railroad  company  Is  not  liable  for  a  fire 
set  by  sparks  from  a  locomotive,  simply  because 
the  kino  of  spark  arrester  on  such  locomotive 
was  not  as  good  as  that  used  on  some  of  its 
other  locomotives;  both  having  l>een  in  com- 
mon use  and  approved  by  experience,  and  it, 
after  the  exercise  of  due  care  and  skill,  having 
adopted  both,  convinced  that  they  were  equal- 
ly good,  and  uncertain  which  was  the  better. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  §{  1668-1672.] 

Action  by  Roxanna  Vallaster  against  the 
Atlantic  City  Railroad  Company.  Verdict 
for  plaintiff.  Defendant's  rule  to  show  cause 
made  absolute. 

Argued  February  term,  1905,  before  GUM- 
MERE.  C.  .T.,  and  FORT,  GARRETSON,  and 
PITNEY,  JJ. 
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Tbompaon  &  Cole,  for  the  rule.  George 
A.  Bourgeois,  opposed. 

GUMMERE,  C.  J.  Tbls  rait  was  brought 
to  recover  the  loss  sustained  by  the  plaintiff 
In  the  destruction  ot  her  property  hy  fire, 
alleged  to  have  been  communicated  from 
sparks  thrown  by  one  of  the  locomotive  en- 
gines of  the  defendant  company.  The  de- 
fense was  that  the  engine  from  which  the 
sparks  escaped  was  equipped  with  a  spark 
arrester  of  approved  pattern,  In  general  use, 
and  that  it  was  in  good  order  on  the  day 
when  the  plaintiff's  property  was  burned. 

It  appeared  in  evidence  that  the  defendant 
used  two  kinds  of  spark  arresters  upon  its 
engines;  one,  designated  the  "three  piece 
netting,"  upon  engines  of  the  compound  type 
(those  which  use  their  steam  twice);  sind  the 
other  designated  the  "four  piece  netting,"  or 
"box  screen,"  upon  Its  engines  of  the  simple 
type  (that  is,  those  which  use  their  steam 
once).  The  engine  from  which  it  was  claim- 
ed the  fire  had  been  communicated  was  a 
compound  engine  equipped  with  a  "three 
piece  netting"  spark  arrester.  It  was  testi- 
fied to,  by  an  expert  witness  called  on  be- 
half of  the  defendant  company,  that  there 
was  very  little,  If  any,  difference  in  the  ef- 
fectiveness of  these  two  spark  arresters,  in 
preventing  the  escape  of  Are;  and  that  he 
knew  of  no  better  mechanism  for  the  preven- 
tion of  the  escape  of  sparks  from  an  engine 
of  the  compound  type  than  the  "three  piece 
netting."  Upon  the  cross-examination  of  this 
witness  it  was  shown  that  the  great  ma- 
jority of  the  engines  of  the  defendant  com- 
pany were  equipped  with  the  "four  piece 
netting";  bat  on  bis  redirect  examination 
he  explained  the  reason  for  this  condition  by 
stating  that  the  use  of  the  compound  engine 
was  being  abandoned  by  the  defendant  com- 
pany, and  that  most  of  them  had  been  con- 
verted into  the  simple  type  of  engine.  No 
testimony  was  submitted  by  the  plaintiff  up- 
on the  relative  merits  of  these  two  kinds  of 
spark  arresters.  The  trial  Judge,  In  his 
charge  to  the  Jury,  after  referring  to  the  evi- 
dence as  to  the  use  of  these  two  varieties 
of  spark  arresters  by  the  defendants,  pro- 
ceeded as  follows:  "The  argument  (on  be- 
half of  the  plaintiff)  is  that  the  box  screen 
must  be  a  better  spark  arrester,  I>ecause  it 
is  used  on  the  single  engines,  where  greater 
care  Is  required  on  account  of  the  greater 
danger;  and  it  is  argued  further  that  the 
box  screen  must  be  better  than  this  three- 
fold wire  screen,  because  they  have  discard- 
ed, as  it  is  stated,  the  three-fold  screen,  and 
are  using  more  of  the  box  screens.  That  is 
met  on  the  part  of  the  railroad  company, 
as  I  recollect  the  testimony,  by  evidence  that 
they  have  been  gradually  discarding  the 
compound  engines  upon  which  this  three- 
fold screen  was  used,  and  adopting  the  single 
engine.  Xow,  yon  see  from  that  evidence 
the  qiu'stlon  for  you  to  decide  Is  whether 
this  three-fold  screen  was  the  best  practical 


means  to  prevent  the  communication  of  fire 
through  this  locomotive.  If  it  was,  tliat  Is 
the  end  of  the  case,  and  yoor  verdict  mint 
oe  for  the  defendant ;  if  It  was  not,  then  your 
verdict  would  be  for  the  plaintiff." 

On   this   Instruction    the   Jury    fonnd    ia 
favor  of  the  plaintiff.    The  only  conclusion 
to  be  drawn  from  their  verdict  is  that  they 
nnderstood   from   the  charge  of   the   court 
that,  if  they  should  conclude  from  the  evi- 
dence that  the  "box  scre«i"  was  a  better  ap- 
pliance for  preventing  the  escape  of  ^arks 
than  the  "three  piece  netting,"   they   most 
find  the  defendant  liable  for  the  damage  clone 
to  the  plaintiff's  property;  and  that  they  so 
concluded.    But  such  a  measure  of  liability 
was  repudiated  by  this  court  in  the  case  of 
Hoff  V.  West  Jersey  Railroad  Co,  45  X.  3. 
Law,  201,  npon  a  similar  finding  of  fact,  as 
will  appear  from  the  following  extract  from 
the  opinion  in  that  case:    "It  may  be  that 
the  spark  arrester,   to  the  insufficiency  of 
which  the  fire  was  attributed,  was  not  as 
good  as  certain  others  which  the  defendant 
had  in  use,  and  yet  it  does  not  thereby  follow 
that  the  defendant  Is  responsible  for  the  dam- 
ages occasioned  by  this  fire.     Both  kinds  of 
screen  In  question  appear  to  have  heai  in 
common  use,  and  if,  after  the  exercise  of  due 
care  and  skill,  the  defendant  had  adopted 
them  both,  in  the  conviction  that  they  were 
equally  good,  or  that  It  was  uncertain  which 
was  the  better,  an  error  in  a  careful  Judg- 
ment of  that  kind  would  not  have  made  the 
defendant  liable  for  the  consequences  of  such 
error.    The  law  does  not  give  immnnity  to 
these  matters  only  on  the  ground  that  In  the 
selection   of   Its   Instruments    an    Infallible 
Judgment  shall  be  exercised.    There   Is  no 
breach  of  duty  on  the  part  of  the  company. 
If,  in  the  choice  of  such  an  Instroment  as 
the  one  in  question.  It  selects  one  which  Is 
in  common  use,  and  which  has  been  approved 
by  experience." 

The  Jury  having  been  erroneonsly  Instruct- 
ed as  to  the  test  to  be  applied  by  them  In 
determining  the  question  of  the  defendant's 
responsibility  for  the  burning  of  the  plaln- 
tlCTs  pi-emlses,  the  rule  to  show  cause  most 
be  made  absolute. 


BURGESSER  v.  WENDEL. 
(Supreme  Court  of  New  Jersey.    Feb.  26.  1908.) 

1.  Contract — Considebation. 

A  cliange  of  residence  at  another's  reqoest 
Is  a  valid  consideration  for  a  promise  to  pay 
money. 

2.  Fbauds,    Statutk  or— MEMOBANDtni— Nb- 

OESSITT. 

A  promise  to  pay  a  certain  smn  weekly  as 
long  as  the  promisee  resides  in  a  certain  place 
does  not  require  a  memorandum  under  the  stat- 
ute of  frauds. 
(Syllabus  by  the  Court) 

Appeal    from    District   <3ourt   of   Newark. 
Action   by    Mary    Burgcsser   against   Au- 
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gnstlne  W.  Wendel    Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Argned  November  term,  1905,  before  DIX- 
ON, GARRISON,  and  SWATZB,  JJ. 

Edward  Kenny,  for  appellant  Charles  M. 
Myers,  for  respondent. 

SWATZB,  J.  The  district  court  foond  that 
the  plaintiff  had  resided  with  the  defendant 
prior  to  his  iqarrlage;  that  upon  that  eTent, 
be  provided  another  house  for  her,  and  prom- 
Uad.  to  pay  her  a  certain  sum  (afterwards 
fixed  at  $10)  weekly  as  long  as  she  should 
continue  to  reside  in  the  new  house;  that 
she  was  still  residing  In  the  house ;  and  that 
the  defendant  had  failed  to  pay  the  weekly 
allowance  for  10  weeks.  He  rendered  Judg- 
ment in  favor  of  the  plaintiff  for  $80. 

It  Is  now  argued  on  behalf  of  the  defendant 
that  the  facts,  as  found,  do  not  warrant  the 
judgment,  because  they  fall  to  show  a  consid- 
eration, and  because,  to  state  the  point  in 
the  language  of  the  appellant's  brief,  "there 
was  no  agreement  in  this  case  as  contem- 
plated by  the  statute  of  frauds,  because  there 
was  simply  a  voluntary  payment  without  con- 
sideration." Before  the  trial  court,  tliis  ob- 
jection was  stated  to  be  that  the  contract 
was  not  to  be  performed  within  one  year. 
We  think  the  case  shows  an  agreement,  and 
not  a  mere  voluntary  payment  There  was  an 
arrangement  between  the  parties  for  a  change 
of  the  plalntifTs  residence,  and  upon  this  ar- 
riangement  she  acted.  If  this  were  not  so,  the 
point  was  not  made  In  the  trial  court  and  can- 
not now  be  considered.  O'Donnell  v.  Weller 
(N.  J.  Sap.)  69  Atl.  1055.  There  was  a  legal  con- 
sideration for  the  defendant's  promise.  The 
change  of  the  plaintiff's  residence  may  have 
been  a  benefit  to  the  defendant  or  a  detri- 
ment to  the  plaintiff,  or  both.  That  con- 
tracts of  this  character  do  not  require  a 
memorandum  in  writing  under  the  fifth  sec- 
tion of  oar  statute  of  frauds  has  been  de- 
cided by  this  court  Eiseman  v.  Schneider, 
60  N.  3.  Law,  291,  87  Atl.  623. 

We  find  no  errors,  and  the  Judgment  must 
be  affirmed,  with  costs. 


HARRIS  V.  ATLANTIC  CITT. 

(Supreme  (>>art  of  New  Jersey.    Feb.  20.  1906.) 

L  Municipal  Cobpobations— Obdiraz^ces — 
Validity. 

The  ordinance  of  Atlantic  City,  approved 
April  11,  1903,  forbidding  any  person  to  hire,  or 
offer  for  hire,  rolling  chairs  on  tlie  Board  Walk 
along  the  ocean  in  front  of  the  city,  is  valid. 
2.  Same— CoNSTBCCTios— "To  Hibe." 

The  verb  "to  hire"  Is  employed  in  that  ordi- 
nance in  its  secondary  sense,  meaning  to  grant 
the  temporary  use  for  compensation. 

S.  Cbiuiiiai.  Law— CteTiORABi — Review— Bvi- 

DEKCE. 

On  a  certiorari  to  review  a  conviction  in  a 
municipal  court  for  the  violation  of  an  ordi- 
nance, the  Supreme  Ck>urt  will  not  disturb  the 
decision  of  the  lower  court  upon  a  question  of 
(act  when  it  is  supported  by  legal  evidence. 
(Syllabus  by  the  Court.) 


Certiorari  by  Harry  Harris  against  Atlan- 
tic City  to  review  two  ordinances  of  the  city. 
Affirmed. 

Argued  November  term,  190B,  before  GAR- 
RISON, SWATZm  and  DIXON,  JJ. 

J.  J.  Crandall,  tat  prosecutor.  Harry 
Wootton,  for  the  city. 

DIXON,  J.  The  prosecutor  has  sued  out 
two  writs  of  certiorari;  one  bringing  up  an 
ordinance  of  Atlantic  City,  approved  April 
U,  1905,  to  regulate  the  use  of  the  Board 
Walk  along  the  ocean  in  front  of  the  city, 
the  other  bringing  up  the  conviction  of  the 
prosecutor  for  violation  of  the  ordinance. 
The  ordinance  provides  that  no  person  or 
corporation  shall  on  the  Board  Walk  exhibit 
rent,  hire,  sell,  or  exchange,  or  offer  for  rent 
hire,  sale  or  exchange,  any  goods,  wares, 
merchandise,  tickets  of  admission,  commod- 
ity, rolling  chair,  or  other  vehicle  for  carry- 
ing passengers. 

The  reasons  assigned  by  the  prosecutor  for 
setting  aside  this  ordinance  are  that  the 
ordinance  is  not  authorized  by  statute,  that 
the  power  of  the  city  cotmcil  is  limited  to 
the  licensing  of  persons  to  use  the  Board 
Walk  in  certain  modes  and  to  the  prohlblticm 
of  such  use  by  persons  not  so  licensed,  and 
that  the  restrictions  of  the  ordinance  are  an 
Invasion  of  private  right  and  are  unreason- 
able. The  statutory  authority  to  regulate  the 
use  of  the  Board  Walk  is  conferred  by  section 
11  of  the  act  of  April  6,  18S8  (P.  L.  p.  214), 
under  which  the  Walk  was  constructed,  and 
also  by  paragraph  6,  section  14,  of  the  act 
of  April  S,  1902  (P.  L.  p.  284),  under  which 
Atlantic  City  is  now  governed.  The  Legis- 
lature has  fixed  no  express  limitation  upon 
this  general  power  to  regulate,  and  the  only 
limitation  which  the  courts  can  Impose  Is 
that  It  shall  not  be  exercised  unreasonably. 
Penn.  R  R.  Co.  v.  Jersey  Ci^,  47  N.  J. 
Law,  286;  Trenton  Horse  R.  R.  Co.  v.  Tren- 
ton, 63  N.  J.  Law,  132,  20  Atl.  1076,  11  L. 
R.  A.  410;  Cape  May  R.  R.  (3o.  v.  Cape  May, 
69  N.  J.  Law.  396,  36  Atl.  696,  36  L.  R.  A. 
653. 

We  must  therefore,  consider  whether  the 
ordinance  under  review  transgresses  this 
limitation.  The  primary  object  to  be  sub- 
served under  the  act  of  1889,  above  cited. 
In  laying  out  and  constructing  "public  walks 
along  the  beach  or  ocean  front"  was  evi- 
dently to  secure  pleasant  promenades  for 
pedestrians,  and  we  perceive  nothing  un- 
*  reasonable  in  an  ordinance  forbidding  the 
use  of  such  walks  for  traffic  which  may  inter- 
fere with  that  object  -^Jomm  on  wealth  v. 
Ellis,  158  Mass.  656,  63  N.  E.  661.  The 
hiring  of  chairs  upon  the  Board  Walk  may 
certainly  cause  such  Interference.  The 
design  indicated  by  this  restriction  is  that 
rolling  chairs  shall  not  be  allowed  on  the 
Board  Walk,  except  when  they  are  in  actual 
use  by  passengers  or  are  going  to  some  place 
off  the  walk  where  they  may  be  kept  for  hire. 
To  this  extent  at  least  the  ordinance  Is 
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reasonable,  and  so  far  only  does  It  now 
concern  the  prosecutor.  It  will  be  time 
enough  to  consider  Its  other  provlsiops  when 
their  enforcement  is  attempted.  Penn.  R. 
R.  Co.  V.  Jersey  City,  47  N.  J.  Law,  286.  The 
ordinance  does  not  In  any  sense  inyade 
private  right,  for  the  right  to  use  these  public 
places  is  altogether  public  and  is  confined  to 
mich  uses  as  do  not  violate  law.  We  con^ 
Elder  the  ordinance  in  the  particular  above 
mentioned  valid. 

The  reasons  assigned  by  the  prosecutor  for 
contesting  the  legality  of  his  conviction 
under  this  ordinance  are  in  effect  that  the 
evidence  before  the  recorder  did  not  war- 
rant the  conclusion  that  the  prosecutor  had 
offered  his  rolling  chair  for  hire  upon  the 
Board  Walk,  and  that  as  his  rolling  chair 
bad  been  licensed  under  another  ordinance 
of  the  city  he  had  a  right  so  to  offer  it 
Although  the  primary  meaning  of  the  verb 
"to  hire"  is  to  procure  the  temporary  use  of 
an  article  for  compensation,  its  secondary 
meaning  Is  to  grant  such  a  use,  and  we  think 
this  latter  meaning  Is  that  intended  in  the  or- 
dinance. Such  signification  is  clearly  shown 
In  the  clause  which  forbids  any  person  to  offer 
a  rolling  chair  for  hire.  Only  a  person  pos- 
sessing the  chair  can  make  such  an  offer. 
The  evidence  that  the  defendant  offered  on 
the  Board  Walk  thus  to  hire  his  rolling  chair 
was  certainly  meager  and  was  contradicted, 
but  its  effect  was  a  matter  to  be  determined 
by  the  trial  judge,  and  we  have  no  power  to 
review  his  decision  on  that  question  of  fact; 
there  being  sufficient  evidence  to  support  his 
condnslon.  Ooles  v.  Blythe,  69  N.  J.  Law, 
666,  65  AtL  816.  The  fact  that  the  rolling 
cbalr  was  licensed  did  not  relieve  the 
prosecutor  from  the  prohibitions  contained 
in  this  ordinance.  So  far  as  we  are  in- 
formed, the  license  merely  authorizes  the 
use  of  such  chairs  on  the  Board  Walk  for 
carrying  passengers.  It  did  not  permit  that 
they  should  be  either  hired  or  offered  for  hire. 
All  the  proceedings  brought  up  by  these 
writs  should  be  affirmed,  with  costs. 

The  opinion  in  this  case  applies  to  the 
writs  sued  out  against  the  city  by  Solomon 
Abrams,  Abe  Adovitz,  Moses  Effron,  Freder- 
ick Lieb,  and  (Harrington  Rose,  and  the  like 
Judgment  must  be  entered  In  those  cases. 


MORWITZ  v.  ATLANTIC  CITY. 
(Supreme  Court  of  New  Jersey.    Feb.  26,  1906.)' 

MiTNIOIFAI.   COBFOBATIOnS   —  OBDINANCES   — 
RlOHT  TO   QtTESTION    VAUDITT. 

A  municipal  ordinance  which  is  not  entirely 
void  cannot  E>e  questioned  on  certiorari  by  a 
person  who  is  not  shown  to  be  affected  by  any 
of  its  provisions. 

[Ed.  Note. — For  cases  in  point,  see  voL  36, 
Cent.  Dig.  Municipal  Corporations,  {{  256,  267.] 

(Syllabus  by  the  Conrt) 

Certiorari  by  Bernard  Morwitz  to  re- 
view an  <»rdlnance  of  Atlantic  City.  Dis- 
missed. 


Argued  November  term,  1905,  before  GAK- 
RISON,  SWAYZE,  and  DIXON,  JJ. 

J.  J.  Crandall,  for  prosecutor.  Harry 
Wootton,  for  the  city. 

DIXON,  J.  This  c«-tiorarl  brings  np  for 
review  an  ordinance  of  Atlantic  City,  ap- 
proved July  17,  1905,  regulating  the  use  of 
rolling  chairs  and  invalid  chairs  for  carry- 
ing passengers  on  the  Board  Walk  along  ttie 
ocean  in  front  of  the  city.  The  ordinance 
contains  provisions  limiting  the  size  of  sucb 
chairs,  requiring  their  hubs  to  be  covered. 
prescribing  the  speed  at  which,  and  the  parts 
of  the  walk  in  which,  they  may  be  propelled, 
and  forbidding  their  propulsion  by  persons 
under  18  years  of  age.  It  also  ordains  that 
such  chairs  must  be  licensed  under  tbe  mer- 
cantile license  ordinances  of  the  dty. 

The  reasons  assigned  for  setting  aside  this 
ordinance  are  that  the  city  bad  no  power  to 
prohibit  the  use  of  invalid  chairs  npon  the 
Board  Walk  or  to  limit  their  size.  'Wbat 
was  said  in  the  case  of  Harris  v.  Atlantic 
City  (decided  at  the  present  term)  62  Atl.  995, 
makes  it  plain  that  we  consider  the  dty  em- 
powered to  prescribe  and  enforce  at  least 
some  of  the  provisions  of  this  ordinance.  We 
cannot  adjudge  it  to  be  wholly  invalid. 
Which,  If  any,  of  its  features  affects  tbe  pros^ 
ecutor,  the  case  In  hand  does  not  show,  and 
nntll  be  is  so  affected  he  has  no  standing  to 
question  an  ordinance  that  is  not  ent{r«>ly 
void.  Penn.  U.  R.  Co.  v.  Jersey  City,  47  N. 
J.  Law,  286. 

This  certiorari  should  be  dismissed,  witb 
costs. 


OAKLET  et  ux.  v.  EMMONS  et  al. 
(Supreme  C!onrt  of  New  Jersey.    Feb.  26.  1906.) 

1.  Hubbard  ahd  Wife— Actioks— Joikdeb. 

If  the  husband  sues  witb  his  wife,  when  she 
neither  must  nor  may  be  joined,  the  error  ia 
fatal.  The  result  is  the  same,  although  the 
meritorious  consideration  passed  from  the  wife, 
unless  it  also  appear  that  there  was  an  express 
contract  to  pay  the  wife. 

2.  New  Trial— Vebdiot—Theokt  or  Gabk. 

A  verdict  otherwise  liable  to  reversal  can- 
not be  maintained  upon  a  theory  of  the  law  con- 
trary to  that  upon  which  the  case  was  submitted 
to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
(3ent.  Dig.  New  Trial,  S  20.] 

8.   SaMB— INSUTFICIENOT  OF  EVIDENCE. 

The  verdict  in  this  case  must  liave  been 
based  upon  the  finding  of  an  express  contract 
with  the  wife.  The  case  failing  to  show  evi- 
dence sufficient  to  sustain  such  finding,  tiie 
rule  to  show  cause  is  made  absolute,  and  a  new 
trial  is  granted. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent.  Dig.  New  Trial,  SS  135-149.] 

(Syllabus  by  the  Court.) 

Action  by  Armltage  T.  Oakley  and  Annie 
K.,  his  wife,  against  John  P.  Emmons  and 
others.    Role  to  show  cause  made  absolute. 

Argued  November  term,  1906,  before  onil- 
MERE,  C.  J.,  and  PITNBIY  and  HBNDBICK- 
SON,  JJ. 
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Iiaac  P.  Rnnyon,  for  tbe  rnle.  Williams 
8.  Angleman,  opposed. 

HENDRICKSON,  J.  Tbe  defendants  be- 
low geek  to  set  aside  tbe  verdict  recovered 
against  tbem  at  tbe  Union  circuit  Tbe 
plaintiffs  sne,  as  busband  and  wife,  In  as- 
sumpsit, tbe  executors  of  Ellen  Gill,  deceased, 
to  recover  for  services  rendered  to  ber  In  ber 
lifetime  and  during  a  period  of  about  10 
years  preceding  ber  deatb.  Sbe  was  a  widow 
and  lived  during  tbls  period  in  a  small  bouse 
In  Plalnfleld,  one  of  tbree  adjoining  bouses 
owned  by  ber,  one  of  wbicb  was  occupied  by 
tbe  plaintiffs  as  ber  tenants.  Tbe  suit  was 
brongbt  on  tbe  common  counts;  tbe  bill  of 
particulars  declaring  tbe  action  was  brought 
to  recover  tbe  value  of  services  rendered  to 
Mrs.  Gin  In  ber  lifetime  by  tbe  plaintiffs. 
Tbe  pleas  were  generally  Issued  and  statute 
of  limitations.  The  trial  resulted  In  a  ver- 
dict for  tbe  plaintiffs  of  $3,000. 

Among  tbe  reasons  for  a  new  trial  Is  tbe 
refusal  to  nonsuit  or  to  direct  a  verdict  for  tbe 
defendants.  Tbe  defendants  invoke  tbe  prin- 
ciple declared  by  tbe  Court  of  Errors  in  Garret- 
son  V.  Appleton,  58  N.  J.  Law,  386,  37  AU.  160, 
tbat  if  tbe  busband  sues  wltb  bis  wife,  wben 
Bbe  neither  must  or  may  be  Joined  in,  error  Is 
fatal,  and  that,  although  tbe  meritorious 
consideration  passed  from  tbe  wife,  sbe  may 
not  Join  In  the  action  unless  there  Is  also  an 
ezpreso  contract  with  ber ;  citing,  also,  Peter- 
son V.  Chrlstianson,  68  N.  J.  Law,  892,  56 
Atl.  288,  to  tbe  effect  tbat  a  husband  should 
sue  alone  for  tbe  support  In  his  own  house- 
bold  of  a  third  person,  though  the  service 
consisted  largely  of  the  personal  attendance 
of  tbe  wife,  and  contends  that  there  Is  no 
evidence  showing  an  express  contract  with 
tbe  wife. 

Tbe  plaintiffs  reply  In  part  that,  even  as- 
suming tbe  fact  of  misjoinder,  tbe  defendant 
could  not  now  avail  himself  of  this  advan- 
tage; be  having  failed  to  give  notice  of  mis- 
Joinder,  as  required  by  the  practice  act 
Peterson  v.  Chrlstianson,  supra;  Murray  v. 
Pfelffer,  70  N.  J.  Law,  768,  50  Atl.  147.  We 
need  not  now  determine  what  would  be  tbe 
precise  effect  of  the  failure  to  give  tbe  stat- 
utory notice  as  applied  to  tbe  facts  In  this 
case  upon  tbe  question  of  misjoinder,  for  we 
could  not  maintain  tbe  verdict  If  otherwise 
liable  to  reversal  upon  a  theory  of  the  law 
contrary  to  that  upon  which  tbe  case  was 
submitted  to  tbe  Jury.  Sensfelder  v.  Stokes, 
69  N.  J.  Law,  86,  54  Atl.  517.  Whether  It 
was  essential  to  tbe  plaintiffs'  recovery  or 
not  In  the  present  case  to  prove  an  express 
promise  by  tbe  deceased  to  pay  the  wife  the 
trial  Judge  so  held  and  so  expressly  charged 
tbe  Jury. 

In  tbls  attitude  of  tbe  case  tbe  question  Is, 
does  tbe  evidence  sustain  tbe  finding  which 
tbe  verdict  must  Involve  tbat  there  was  an 
express  contract  by  tbe  deceased  to  pay  Mrs. 
Oakley  for  tbe  services?  We  think  it  does 
not    No  one  Is  produced  who  beard  the  con- 


tract or  beard  any  statement  by  tbe  deceased 
tbat  such  contract  existed.  Tlie  evidence 
consisted  largely  of  detailed  conversations  by 
tbe  testatrix  wltb  third  parties,  to  tbe  effect 
tbat  she  highly  appreciated  tbe  services  and 
attentions  of  the  plaintiffs,  and  that  she  In- 
tended to  compensate  tbe  plaintiffs  for  these 
services,  saying  in  one  or  two  instances  tbot 
sbe  would  see  tbat  they  bad  a  home  and 
would  remember  tbem  In  ber  will.  The  evi- 
dence tended  to  prove  that  tbe  services  were 
not  gratuitous  and  might  properly  support  a 
suit  upon  an  Implied  promise  to  pay  for  tbe 
services  rendered,  but  fall  to  prove  tbe  ex- 
press coatract  alleged. 

We  also  tbink  tbat  under  tbe  proofs  tbe 
verdict  was  excessive.  Tbe  evidence  tended 
to  show  tbat  until  tbe  last  tbree  years  of  ber 
life  tbe  testatrix  was  generally  about  and 
able  to  care  for  herself,  and  that  In  tbe  last 
tbree  years  she  bad  servants  to  help  ber 
much  of  tbe  time,  and  tbat  tbe  plaintiffs' 
services  consisted  mainly  in  taking  to  ber  a 
meal  occasionally  and  going  for  a  doctor  a 
few  times  when  needed.  The  evidence  as  to 
bow  many  meals  were  served  and  as  to  bow 
many  times  Mr.  Oakl^  went  for  tbe  doctor 
was  exceedingly  vague,  and  there  was  no  at- 
tempt to  prove  the  value  of  tbe  services 
rendered.  It  was  of  undoubted  value  to  tbe 
deceased  to  have  an  electric  bell  wbicb  she 
bad  connecting  ber  room  with  plalntifTs 
house  so  that  sbe  might  at  any  hour  of  the 
day  or  night  call  the  plaintiffs  If  she  needed 
anything,  wbicb  sbe  occasionally  used,  but 
still  tbe  verdict  was  clearly  excessive. 

So  tbat  upon  both  these  grounds  tbe  rule 
must  be  made  absolute,  and  a  new  trial 
granted. 


McMANUS  V.  BOARD  OF  POLICE  COM'RS 

OF  CITY  OF  NEWARK. 
(Supreme  Court  of  New  Jersey.    Feb.  26,  1906.) 
MnnioiPAi.   CoBPOBATioNS— Pouox  Comas- 

SIORKHS— QVORUM. 

Three  members  of  tbe  board  of  police  com- 
missioners  of   tbe  city    of    Newark   constitute 
a  quorum  of  the  board,  and  their  united  action 
is  valid. 
(Syllabus  by  the  Court) 

Application  by  Philip  McManns  for  writ 
of  certiorari  to  review  a  dlBmissal  by  the 
police  commissioners  of  tbe  city  of  Newark. 
Denied. 

Argued  November  term,  1905,  before  GARi 
RETSON,  REED,  and  FORT,  JJ. 

Frank  B.  Bradner,  for  applicant  Malcolm 
MacLear,  for  defendant 

FORT,  X  Tbe  applicant  for  the  writ  of 
certiorari  in  this  case  was  dismissed  from 
tbe  police  force  of  the  city  of  Newark  by  the 
board  of  police  commissioners  after  charges 
and  bearing. 

It  Is  first  alleged  tbat  the  notice  of  tbe 
hearing  was  too  short  and  tbat  tbe  applicant 
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did  not  bave  reasonable  time  and  opportunity 
to  prepare  and  present  bis  defense.  We  do 
not  tblnk  tbe  facts  before  ns  justify  sucb  a 
finding.  He  bad  a  fair  trial.  Nor  can  we 
agree  with  the  suggestion  that  the  regulation 
of  tbe  police  department  providing  that 
a  member  of  the  police  force  may  be  dis- 
missed for  entering  any  building  while  In 
uniform,  except  when  in  the  discharge  of 
duty,  is  an  unreasonable  one. 

Tbe  only  matter  seriously  contended  for  on 
this  application  is  that,  under  the  act  creat- 
ing tbe  board  of  police  commissioners  of  tbe 
city  of  Newark,  It  is  required  that  all  tbe 
members  shall  be  present  to  constitute  a  le- 
gal meeting  of  tbe  board.  It  la  a  sufficient 
answer  to  tills  to  say  that  tbe  statute  does 
not  say  so.  The  board  is  constituted  of  four 
members.  P.  L.  1885,  p.  326.  It  is  true 
that  the  act  does  not  define  how  many  shall 
constitute  a  quorum,  but  we  can  see  no  reason 
why  tbe  usual  parliamentary  rule  should  not 
apply  and  three  make  a  quorum.  Whether 
a  majority  of  a  quorum  can  act  and  remove 
a  policeman  It  is  not  necessary  to  determine. 
It  will  be  time  enough  to  decide  that  ques- 
tion when  it  arises.  If  all  tbe  members  were 
present,  tbe  concurring  action  of  any  three 
would  certainly  be  sufficient  to  do  any  act 
authorized  to  be  done  by  the  board;  and, 
as  no  question  Is  raised,  on  this  application, 
that  less  than  ttiree  voted  to  dismiss  tbe  ap- 
plicant, the  legality  of  his  dismissal  cannot 
be  questioned. 

The  writ  applied  for  Is  denied. 


EUPPBRT  V.  ZANO. 
(Supreme  Ooort  of  New  Jersey.    Feb.  26, 1006.) 

1.  Chattxi,  Mobtoaoe— Lien— PBioaniES. 

Where  a  mortgagee  pennits  tbe  mortgagor 
of  chattels  to  retain  and  use  them,  authonty 
is  Impliedly  conferred  upon  the  mortgagor  to 
have  necessary  repairs  done  upon  the  chattels; 
and  the  lien  of  an  artificer  for  repairs  done  un- 
der employment  by  the  mortgagor  will  have 
priority  over  the  lien  of  the  mortgage,  although 
the  latter  be  duly  recorded. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  9, 
Cent  Dig.  Chattel  Mortgages,  t  236.] 

2.  Appeai^Review. 

Upon  appeal,  this  court  will  not  reverse  a 
Judgment  ot  the  district  court  that  Is  based 
upon  its  conclusion  upon  a  mixed  question  of 
law  and  fact,  if  tbe  conclusion  la  legally  in- 
ferable from  the  facts  proven. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Jacob  Ruppert  against  John 
fang.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  November  term,  1904,  before 
PORT  and  PITNEY,  JJ. 

William  S.  Stuhr,  for  appellant  Weller 
&  Llchtenstein,  for  appellee. 

PITNEY,  J.  This  was  an  action  of  replev- 
in, in  which  the  district  court  rendered  judg- 
ment In  favor  of  the  defendant    The  subject 


.  of  tbe  action  was  a  wagon,  detained  by  tbe 
I  defendant  under  claim  of  an  artificer's  lien. 
I  The  facts  are  as  follows:  In  July,  1903, 
tbe  wagon  was  owned  by  one  Hlntze,  who 
carried  on  a  beer  bottling  business.  He  gave 
a  chattel  mortgage  upon  the  wagon  to  the 
plaintiff,  Ruppert  The  mortgage  was  prompt- 
ly recorded.  The  mortgagor  was  i)ermitted 
to  retain  possession  of  the  wagon,  and  con- 
tinued to  use  it  in  bis  business.  In  Septem- 
ber, 1903,  It  was  greatly  in  need  of  repair, 
and  was  of  very  little  value  in  its  then  con- 
dition. Bintze,  the  mortgagor,  therenp<»i 
took  It  to  the  defendant  to  be  repaired,  with- 
out the  knowledge  or  express  consent  of  tbe 
mortgagee.  Tbe  defendant  did  certain  repair 
work,  for  which  bis  charges  amounted  to 
f40.15,  and  he  then  turned  tbe  wagon  over 
to  a  painter.  In  the  agreed  state  of  facts. 
it  is  set  forth  that  it  is  "tbe  custom  of  bladc- 
smlths  In  sucb  cases  to  attend  to  tbe  paint- 
ing." At  tbe  time  of  delivery  to  tbe  painter, 
the  defendant  Instructed  blm  not  to  deliver 
the  wagon  to  Hlntze,  since  be  claimed  a  lien 
upon  it  for  tbe  repairs.  From  tbe  recital 
concerning  the  custom  of  blacksmiths  to 
attend  to  the  painting,  and  from  tbe  averment 
that  the  defendant  gave  instructions  to  tbe 
painter,  we  infer  that  the  defendant  was  a 
blacksmith,  and  that  it  was  a  part  of  bis 
employment  under  Hlntze  to  procure  tite 
painting  to  be  done  necessary  to  complete 
tbe  repairs.  Indeed,  it  is  tacitly  admitted  in 
the  brief  of  counsel  for  tbe  appellant  tliat 
tbe  man  who  did  the  painting  was  employed 
to  do  It  by  tbe  defendant,  and  not  by  Hlntze 
or  by  tbe  plaintiff.  It  appears,  bowever. 
from  tbe  statement  of  facts,  that  when  tbe 
painter  had  finished  bis  work,  tbe  plaintiff 
gave  to  him  a  check  for  his  bill,  and  be  de- 
livered tbe  wagon  to  Hlntze  without  tbe 
knowledge  or  consent  of  Zang,  the  defendant 
Tbe  wagon  was  then  worth  between  $125  and 
$150,  and  presumably  had  been  much  en- 
hanced In  value  by  the  work  done  upon  it  by 
Zang.  Thereafter,  the  wagon  was  In  use  by 
Hlntze  until  December  22,  1903,  when  by 
virtue  of  a  power  ot  sale  contained  in  tbe 
plaintitrs  mortgage,  one  Wise,  as  his  agent 
took  possession  of  it,  and  advertised  It  for 
sale,  leaving  it,  however,  with  Hlntze  as 
care-taker  until  the  day  of  sale,  wbicb  was 
set  for  December  28th.  Meanwhile,  on  De- 
cember 26tb,  the  wagon  again  became  broken, 
and  Hlntze  delivered  It  once  more  to  Zang 
for  repairs,  without  tbe  knowledge  or  express 
consent  of  the  plaintiff,  or  of  his  agent  Wise. 
Zang  knew  nothing  of  the  proceedings  taken 
towards  tbe  sale  of  tbe  wagon  under  tbe 
mortgage.  He  did  further  repairs  upon  it 
for  wbicb  also  be  claims  an  artificer's  Hen. 
The  sale  was  held  on  December  28tta.  as 
appointed,  at  which  time  the  plaintiff  pur- 
chased the  wagon;  it  being  then  in  the  pos- 
session of  the  defendant  Upon  refusal  by 
the  defendant  of  the  plaintifTs  demand  for 
its  possession,  tbe  present  action  was  brought 
The  trial  court  held  that  tbe  lien  of  tbe  d» 
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Cendant  bad  priority  over  tbat  of  tbe  mort- 
gage, and  on  this  ground  rendered  Judgment 
In  favor  of  tbe  defendant 

The  determination  of  tbe  question  of  prior- 
ity in  favor  of  tbe  defendant  is  a  finding 
upon  a  mixed  question  of  law  and  fact 
Cpon  this  appeal,  limited  in  scope  to  ques- 
tions of  law,  this  court  will  not  reverse  a 
judgment  tbat  is  based  upon  sucb  a  conclu- 
alon,  if  tbe  conclusion  is  legally  Inferable 
from  tbe  facts  proven.  Bnrr  t.  Adams  Ex- 
press Co..  71  N.  J.  Law,  263,  68  Atl.  609.  In 
Wbite  V.  Smith,  44  N.  J.  Law.  105,  43  Am. 
Rep.  347,  where  a  wife  was  tbe  owner  of  a 
wagon,  wbicb  she  allowed  her  husband  to 
use  In  bis  business,  and  the  wagon  was  taken 
by  tbe  husband  to  a  wheelwright  for  neces- 
sary repairs,  this  court  held  tbe  wheelwright 
entitled  to  a  Hen  for  bis  reasonable  charges, 
and  denied  tbe  wife's  right  to  reclaim  tbe 
wagon  without  paying  tbe  charges.  The  de- 
cision was  based  upon  tbe  implied  authority 
conferred  by  tbe  wife  upon  tbe  husband  to 
have  repairs  made  sucb  as  were  necessary 
to  keep  It  In  a  condition  to  be  useful  for  the 
purpose  for  which  it  was  designed  to  be 
used.  Manifestly,  the  like  reasoning  applied 
with  at  least  equal  force  where  a  mortgagee 
permits  a  mortgagor  to  retain  and  use  a 
mortgaged  chatteL  Indeed,  tbe  decision  in 
White  T.  Smith,  was  rested  by  this  court 
largely  upon  tbe  reasoning  and  authority  of 
tbe  leading  English  case  of  Williams  r. 
Allsnp.  10  C.  B.  (S.  8.)  417,  30  L.  J.  C.  P 
838,  8  Jnr.  (N.  S.)  67,  wbicb  case  arose 
between  tbe  mortgagee  of  a  steamboat  and  a 
shipwright  to  whom  tbe  vessel  had  been  de- 
livered by  tbe  mortgagor  for  necessary  re- 
pairs. Tbe  priority  of  tbe  lien  for  repairs 
was  affirmed,  on  the  gronnd  of  tbe  implied 
authority  of  tbe  mortgagor  to  have  necessary 
repaiia  done  upon  the  vessel  on  tbe  ordinary 
terms.  Tbe  distinction  between  tbe  common- 
law  li«i  for  repairs,  and  a  statutory  or  con- 
ventional Hen  for  agistment  or  tbe  like,  was 
pointed  out  by  this  court  in  Sullivan  r.  Clif- 
ton, 65  N.  J.  Law,  824,  26  Ati.  964,  20  L.  H. 
A.  719,  39  Am.  St  Rep.  652. 

From  tbe  facts  that  appear  in  tbe  present 
case,  tbe  trial  court  might  legitimately  infer 
tbat  Hintce  bad  authority  from  the  plaintiff 
to  have  tbe  repairs  done,  notwithstanding 
the  particular  repairs  in  question  were  done 
without  tbe  knowledge  or  consent  of  the 
plaintiff.  Tbe  absence  of  such  consent  does 
not  necessarily  negative  implied  general  au- 
thority. Tbe  fact  tbat  tbe  plaintlfTs  mort- 
gage was  duly  recorded,  and  be,  for  tbat 
reason,  entitled  to  priority  over  creditors  of 
tbe  mortgagor,  does  not  preclude  tbe  acquisi- 
tion of  a  lien  by  tbe  defendant  tbat  has 
priority  over  tbe  mortgage.  Defendant's 
Hen  arises  from  tbe  act  of  tbe  plaintiff  him- 
self,  in  conferring  authority  upon  Hintze  to 
tiave  the  repairs  done.  It  is  argued  tbat 
tbe  lien  for  tbe  September  repairs  was 
waived  by  defendant,  owing  to  bis  giving  up 
possession  of  tbe  wagon.    If  be  had  delivered 


tbe  wagon  to  tbe  painter  as  a  person  inde- 
pendently employed  by  Hintze,  his  own  serv- 
ices being  completed,  tbe  defendant  would 
perhaps  have  waived  tbe  lien.  But,  as  al- 
ready remarked,  tbe  state  of  the  case  does 
not  show  this,  and,  on  the  contrary,  is  open 
to  the  Inference  that  tbe  painting  repairs 
were  a  part  of  what  was  to  be  done  by  Zang 
under  bis  employment  by  Hintze.  We  must 
assume  that  tbe  trial  court  drew  tbis  infer- 
ence. Taking  It  therefore,  that  tbe  painter 
was  tbe  employjS  of  the  defendant  and  not 
of  Hintze,  tbe  act  of  tbe  defendant  in  turning 
tbe  wagon  over  to  tbe  painter  (bis  own  agent) 
was  not  a  waiver  of  bis  Hen.  On  the  con- 
trary, tbe  case  clearly  shows  that  at  tbe 
time  tbe  defendant  expressly  asserted  his 
Hen  by  Instructing  tbe  painter  not  to  deliver 
tbe  wagon  to  Hintze.  This  being  so,  tbe 
action  of  tbe  plaintiff,  Ruppert,  In  paying 
tbe  painter  for  bis  services  and  thereby 
procuring  delivery  of  tbe  wagon  to  Hintze 
without  tbe  knowledge  or  consent  of  Zang, 
the  defendant,  was  a  virtual  fraud  upon  the 
latter,  and  cannot  be  held  to  have  destroy'ed 
bis  Hen,  and  he  was  entitled  to  reassert 
that  lien  whenever  he  could  peaceably  gain 
possession  of  tbe  wagon. 

The  judgment  under  review  will  be  affirm- 
ed, with  costs. 


ATLANTIC  CITY  v.  ABBOTT. 
(Supreme  Court  of  New  Jersey.   Feb.  26, 1006.) 
MuiaciPAi,    CoBPoaATioNS — Oboixances — Re- 

KOTAL  OF  OaBBAOE. 

A  city  ordinance  which  limits  the  use  of 
the  public  streets  for  the  collection  and  dis- 
position of  offal,  garbage,  or  refuse  matter,  that 
may  become  dangerous  to  the  public  health,  to 
the  duly  authorized  contractor  of  the  city,  is 
valid  as  an  exercise  of  police  power,  if  passed  in 
good  faith  to  safeguard  the  public  healtn. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  t  1341.1 

(Syllabus  by  tbe  Court) 

Certiorari  by  the  state,  on  tbe  prosecution 
of  William  M.  Abbott,  to  review  a  conviction 
for  tbe  violation  of  an  ordinance  of  Atlantic 
City.    Affirmed. 

Argued  November  term,  1905,  before  DIX- 
ON, GARRISON,  and  SWAYZE,  JJ. 

Harry  Wootton.  for  Atlnntlc  City,  Bour- 
geois &  Sooy,  for  tbe  prosecutor. 

SWAYZE,  J.  Tbe  prosecutor  was  con- 
victed of  tbe  violation  of  an  ordinance  of 
Atlantic  City  which  prohibited  any  one  ex- 
cept tbe  duly  authorized  contractor  of  At- 
lantic City  from  using  the  streets  for  the 
I>urpose  of  collecting  or  disposition  of  of- 
fal, garbage,  or  refuse  matter  tbat  might  be- 
come dangerous  to  tbe  public  health.  Tbe 
ordinance  contained  regulations  as  to  tbe 
time  of  removal  of  garbage,  and  Its  con- 
veyance to  the  disposal  plant  of  the  con- 
tractor, or  such  other  place  within  tbe  city 
limits  as  might  be  designated  by  the  saui- 
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tary  committee.  It  prescribed  the  character 
of  the  conveyaDce  to  be  used,  and  provided 
that  no  garbage  should  be  spilled  or  left  on 
the  ground,  and  that  the  conveyances  should 
not  be  filled  above  a  certain  level,  and  should 
be  kept  covered,  cleansed,  and  disinfected  so 
that  they  might  not  become  dangerous  to 
tbe  public  health.  The  prosecutor  was  not 
the  duly  authorized  contractor  of  the  city, 
and  the  evidence  justified  his  conviction  of 
a  violation  of  the  ordinance. 

Tbe  city  is  authorized  by  section  14  of  tbe 
act  of  1902  (P.  L.  1002,  p.  284)  to  provide  for 
the  collection  and  disposition  of  offal,  gar- 
bage, wastes,  and  all  refuse  matter  which 
may  become  dangerous  to  the  public  health. 
Tbe  ordinance  In  question  Is  clearly  an  at- 
tempt to  exercise  this  power,  and  the  ques- 
tion discussed  at  the  argument  and  in  the 
b.rlefs  is  whether  it  is  a  reasonable  exer- 
cise of  power  In  view  of  tbe  provisions  of  our 
state  and  federal  Constitutions.  It  is  said 
to  be  unreasonable  because  it  limits  tbe  right 
of  removal  to  the  duly  authorized  contractor, 
anil  the  place  of  disposition  to  tbe  city  limits, 
and  to  be  In  violation  of  the  Constitution 
because  it  deprives  the  owner  of  the  garbage 
of  his  property  without  compensation. 

The  disposition  of  garbage  ia  a  matter  of 
prime  importance  to  the  public  health,  and 
justifies  careful  Inspection  and  regulation  on 
the  part  of  the  public  authorities,  in  order  to 
secure  its  prompt  removal  and  disposition  at 
seasonable  hours,  and  under  such  conditions 
that  the  danger  of  scattering  offensive  mat- 
ter In  the  streets  may  be  reduced  to  a  mini- 
mum. These  objects  can  be  more  readily  se- 
cured If  tbe  matter  is  under  tbe  exclusive 
control  of  tbe  city.  The  time  and  frequen- 
cy of  collection,  the  method  of  conveyance, 
and  tbe  method  and  place  of  final  disposition 
of  tbe  refuse,  are  all  Important,  and  proper 
control  can  only  be  secured  by  close  and 
careful  Inspection,  which  becomes  more  and 
more  dlfllcult  as  the  number  of  places  and 
persons  to  be  watched  increases.  It  Is  not 
sufficient  that  the  method  of  collecting  and 
carting  should  be  harmless,  and  involve  no 
menace  to  health  by  tbe  use  of  the  streets. 
It  is  necessary,  also,  that  tbe  refuse  should 
be  finally  disposed  of  in  such  a  way  that 
tbe  public  authorities  may  be  assured  that  It 
will  be  Innocuous.  To  accomplish  that  pur- 
pose, they  may  adopt  any  reasonable  plan 
of  disposition,  provided  they  act  In  good 
faith  for  the  protection  of  the  public  health, 
and  not  in  an  arbitrary  manner.  We  see 
no  reason  in  tbe  present  case  to  doubt  that 
tbe  ordinance  was  passed  in  good  faith,  and, 
although  it  creates  an  exclusive  right,  we 
cannot  say  that  this  is  not  the  result  of  an 
attempt  to  safeguard  tbe  public  health  by 
means  which  are  reasonable  and  bear  a  real 
and  substantial  relation  to  tbe  end  to  be  ac- 
complished— the  final  disposition  of  the  refuse 
matter. 

In  Nicoulin  T.  Lowery,  49  N.  J.  Law,  391, 
8  Atl.  513,  the  charge  was  that  tbe  defendant 


In  the  nighttime  carted,  carried,  and  took 
Into  and  within  tbe  limits  of  tbe  township 
a  load  of  night  soil.  It  was  said  that  the 
complaint,  although  It  used  the  words  of  the 
ordinance,  was  defective  In  not  cbarsing 
facts  to  show  an  offense  within  tbe  spirit  and 
meaning  of  the  law;  but  all  that  the  case 
really  decided  was  that  the  defendant  ought 
to  have  taken  an  appeal  to  the  court  of  com- 
mon pleas,  and  that  for  his  failure  to  do  ao 
the  certiorari  ought  to  be  dismissed.  Tbe 
remark  that  the  ordinance  would  be  held  un- 
reasonable If  its  penalties  were  sought  to  be 
enforced  against  any  one  making  a  use  of 
the  public  streets  which  was  harmless  in 
fact  was  obiter,  and  was  accompanied  by  the 
statement  that  It  might  be  adjudged  reason- 
able when  applied  to  another  state  of  facts; 
citing  Pennsylvania  B.  B.  Co.  v.  Jersey  City, 
47  N.  J.  Law,  286.  In  the  present  ca6e  tbe 
defendant  was  In  the  employ  of  one  Steel- 
man,  who  resided  at  Bargaintown  and  raised 
hogs.  The  inference  is,  and  it  is  so  said  in 
the  prosecutor's  brief,  that  he  was  collecting 
garbage  and  conveying  it  to  Bargaintown  to 
feed  bis  hogs.  In  view  of  the  importance  to 
public  health  of  a  populous  city  like  Atlantic 
City  attending  to  the  final  disposition  of  gar- 
bage, we  think  this  ordinance  cannot  be 
held  unreasonable  for  limiting  the  final  dis- 
position to  the  territorial  limits  of  the  munic- 
ipality, at  least  as  applied  to  the  state  of 
facts  presented  by  .the  case. 

It  is  argued,  further,  that  tbe  ordinance 
takes  private  property  without  comjpensatloii, 
because  it  deprives  the  owners  of  the  garbage 
of  the  privilege  of  selling  it  and  tbe  pur- 
chasers of  the  privilege  of  using  It.  Tbe 
defendant  Is  neither  owner  nor  piuvbaser, 
but  only  an  employe  of  tbe  purchaser. 
Whether  be  ia  In  a  position  to  raise  this 
objection  need  not  be  considered,  since  we 
think  tbe  ordinance  is  not  objectionable  as 
taking  private  property  without  compensa- 
tion. In  City  of  Passaic  v.  Paterson  Bill 
Posting  Co.,  71  N.  J.  Law,  75,  68  AtL  343, 
Mr.  Justice  Van  Syckel  said:  "The  true 
rule  to  be  extracted  from  tbe  cases,  and  tbe 
one  abundantly  supported  by  them,  is  that 
when  statutes  are  obviously  Intended  to  pro- 
vide for  the  public  safety  and  the  ordinances 
prescribed  under  them  are  reasonable  and  la 
compliance  with  their  purposes,  both  the  stat- 
utes and  the  ordinances  are  lawful  and  must 
be  given  due  effect"  This  statement  of  tbe 
law  was  approved  by  tbe  Court  of  Errors  and 
Appeals.  62  Atl.  268.  We  have  already 
stated  our  reasons  for  holding  the  r^^olation 
now  in  question  reasonably  necessary.  This 
view  Is  supported  by  the  authorities.  Wel- 
ler  v.  Snover,  42  N.  J.  Law,  841;  Shivers  v. 
Newton,  45  N.  J.  Law,  469.  Newark  &  South 
Orange  Horse  Car  Railway  Co.  v.  Hunt  50 
N.  J.  Law,  .308,  12  Atl.  697,  are  cases  in  which 
tbe  taking  of  private  property  was  sustained 
as  an  exercise  of  the  police  power.  More  im- 
mediately In  point  are  two  cases  decided  since 
tbe  argument  of  the  present  case  by  the  Su- 
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preme  Court  of  the  United  States.  Califor- 
nia Reduction  Co.  v.  Sanitary  Reduction 
Works  of  San  Francisco  (November  27,  1905) 

199  U.  S.  30C,  26  Sup.  Ct  100,  50  L.  Bd. . 

Gardner   v.   Michigan   (November   2T,   190B) 

199  U.  S.  .325,  26  Sup.  Ct  106,  60  L.  Bd. . 

In  the  first  case  the  city  ordinances  gave  the 
contractor  an  exclusive  right  to  cremate  the 
garbage,  and  required  that  it  should  be  deliv- 
ered at  the  crematory  at  the  expense  of  the 
person  conveying  It.  In  the  second  case  the 
<M>urt  considered  the  validity  of  an  ordinance 
of  Detroit  very  similar  to  the  ordinance  of 
Atlantic  City  now  in  question.  In  both 
cases,  the  ordinances  were  sustained  as  a 
valid  exercise  of  the  police  power. 

The  conviction  should  be  affirmed,   with 
costs. 


PERRT  V.  MARTIN. 

(Supreme  Court  of  New  Jersey.   Feb.  26, 1900.) 

Costs  —  CoMiimiENT   to   Rxfobuatobt  — 
Hozj>iNo  Betond  Tebm  fob  Patmekt. 

A  person  committed  to  the  New  Jersey 
Reformatory,  under  a  sentence  authorized  by 
tlie  act  for  the  management  of  that  institution, 
approved  March  2171001  (P.  L.  1901,  p.  231), 
cannot  be  held  therein  beyond  the  maximum 
term  of  imprisonment,  which  the  statute  fixes 
as  the  penalty  for  the  crime  for  which  he  was 
convicted.  He  cannot  be  held  beyond  such 
period  under  such  a  sentence  until  the  coats  are 
paid. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Costs,  t  1202.] 

(Syllabus  by  the  Court) 

Petition  of  WiUlam  B.  Perry  for  writ  of 
habeas  corpus  to  Joseph  W.  Martin,  snperin- 
tendent  of  the  New  Jersey  Reformatory.  Or- 
der of  discharge  granted. 

Argued  November  term,  1906,  before  GAR- 
RETSON,  REED,  and  PORT,  JJ. 

Henry  Marelll,  for  petitioner.  Edward  D. 
DufDeld,  for  respondent 

PORT,  J.  William  Perry,  the  son  of  the 
petitioner,  is  confined  in  the  New  Jersey  Re- 
formatory under  a  sentence  for  larceny.  The 
record  of  the  sentence  as  certified  is  this: 
"The  said  defendant  being  placed  at  the  bar 
for  sentence,  the  court  do  order  and  adjudge 
that  the  said  defendant  do  be  confined  in  the 
New  Jersey  Reformatory  as  provided  by 
law."  This  sentence  was  imposed  December 
20,  1901.  Shortly  after  such  sentence  Perry 
was  taken  to  the  reformatory  where  he  re- 
mained until  May  24,  1904,  when  he  was  re- 
leased on  parole.  He  broke  his  parole  on 
.June  11,  1904,  and  was  rearrested  and 
brought  back  to  the  reformatory  March  4, 
1905,  where  he  has  since  remained. 

Larceny  by  our  crimes  act  is  made  a  mis- 
demeanor for*which  the  maximum  penalty  by 
way  of  imprisonment  Is  three  years.  P.  L. 
1898,  p.  854,  S  218.  The  only  act  providing 
for  oommltments  to  the  reformatory  is  that 
of  March  21,  1901  (P.  L.  1901,  p.  231).    The 


act  approved  March  28,  1895,  was  repealed 
by  the  act  approved  March  21,  1901  (P.  L. 
1901,  p.  238).  By  the  act  of  March  21,  1901 
(P.  L.  p.  236,  t  9),  It  is  enacted  as  follows: 
"The  courts  In  sentencing  to  the  reformatory 
shall  not  fix  or  limit  the  duration  of  sentence, 
but  it  shall  not  In  any  case  exceed  the  maxi- 
mum term  provided  by  law  for  the  crime  for 
which  the  prisoner  was  convicted  and  sen- 
tenced, and  may  be  terminated  by  the  man- 
agers of  the  reformatory  as  herein  provided." 
P.  L.  1901,  p.  236,  i  9.  The  sentence  imposed  in 
this  case,  above  quoted  from  the  record,  seems 
to  be  In  strict  conformity  with  this  act.  The 
fact  that  Perry  has  served  the  full  three 
years  Is  not  questioned,  but  It  is  claimed 
that  the  authorities  at  the  reformatory  may 
hold  him  until  the  costs  are  paid.  There  is 
no  authority  for  this  under  sentence  imposed 
under  the  act  of  March  21, 1901,  supra.  Per- 
sons sentenced  under  that  act  can  only  be 
held  for  the  maximum  term  provided  by  law 
for  the  offense  of  which  they  were  convicted. 
The  maximum  term  here  means  the  term  of 
imprisonment  specifically  specified  in  the 
statute.  Upon  sentences  under  the  act  of 
March  21,  1901,  there  is  no  authority  for  a 
judgment  that  the  prisoner  be  held  for  the 
maximum  term  fixed  by  statute  and  until  the 
costs  are  paid.  The  Judgment  of  the  court 
simply  la  that  "the  defendant  be  confined  In 
the  New  Jersey  Reformatory  as  provided  by 
law,"  and  the  statute  says  that  the  term 
of  confinement  shall  not  in  any  case  exceed 
the  maximum  term  provided  by  law.  That 
means  the  maximum  term  of  Imprisonment 
authorized  to  be  imposed  by  the  statute,  and 
named  In  the  statute  as  the  penalty  for  the 
offense.  We  cannot  Import  Into  these  plain 
words  of  the  statute  an  additional  term  to 
cover  the  working  out  of  costs  if  there  be 
costs  remaining  unpaid. 

There  was  also  a  further  contention  in  this 
case  that  the  prisoner  could  be  held,  because 
the  indictment  under  which  he  was  convicted 
contained  two  counts,  one  for  larceny  and 
the  other  for  receiving,  and  that  there  was  a 
goieral  verdict  of  guilty;  and,  hence,  under 
It,  the  court  could  have  sentenced  the  defend- 
ant to  three  years'  Imprisonment  on  each 
count  and  made  the  one  sentence  to  begin 
after  the  other  had  terminated.  The  conten- 
tion being  that  under  the  reformatory  act  the 
limit  of  the  duration  of  the  sentence  to  the 
reformatory  is  "the  maximum  term  provided 
by  law  for  the  crime  for  which  the  prisoner 
is  convicted,"  and  that  the  maximum  in  this 
case  could  he  six  years.  This  would  be  a 
strained  construction.  Penal  statutes  are  to 
he  construed  strictly.  Conceding  that  It  Is 
within  the  power  of  the  court  to  impose  con- 
secutive sentences,  still  that  will  not  author- 
ize the  managers  of  this  institution  to  hold 
the  defendant  as  if  such  sentences  had  been 
imposed  or  because  the  court  might  have  done 
so  if  the  defendant  had  been  sentenced  to 
some  other  institution  and  a  definite  term 
fixed  in  the  sentence  by  the  court    Where  It 
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is  not  a  part  of  the  judgment  of  tfie  conrt 
that  one  sentence  shall  begin  after  the  other 
terminates,  all  sentences,  even  on  separate 
convictions,  nin  concurrently.  To  make  it 
possible  for  one  sentence  to  begin  after  an- 
other ends  there  must  be  a  Judgment  of  a 
court  But,  if  this  were  not  so,  still  upon 
the  indictment  in  this  case  a  sentence  could 
not  have  been  imposed  upon  each  count.  The 
facts  before  us  show,  it  is  true,  that  the  in- 
dictment contained  one  count  for  larceny  and 
another  for  receiving,  but  the  proof  in  the 
case  was  that  tlie  defendant  stole  the  articles 
in  question.  The  same  person  cannot  be 
both  thief  and  the  receiver  In  a  criminal 
sense.  In  order  to  constitute  the  crime  of  re- 
ceiving stolen  goods,  knowing  them  to  hare 
been  stolen,  there  must  be  a  tblef  and  a  re- 
ceiver. The  statute  never  contemplated  that 
the  thief  could  be  guilty  of  receiving  stolen 
goods  from  himself. 

On  the  return  there  appears  to  be  no  Justl- 
flcation  for  the  further  detention  of  William 
Perry,  and  an  order  will  l>e  made'  for  his 
discharge. 


STOKES  et  al.  ▼.  HARDT. 

(Supreme  Conrt  of  New  Jersey.   Feb.  26, 1906.) 

1.  Cbrtiobabi — Remand — Pbocedube  Below. 

When  the  record  of  a  caase  removed  from 
the  common  pleas  to  the  Supreme  Court  by 
certiorari  has  been  actually  remitted  by  the 
Supreme  Court  to  the  common  pleas  for  furtlier 
proceedings,  the  latter  court  has  authority  to 
proceed  therein,  even  though  the  formal  order 
to  remit  has  not  been  filed  with  its  clerk. 

2.  AsBioNicKirrs  fob  Benefit  or  CBEorroBS — 
FnjMO. 

The  file  mark  of  the  derk  of  the  court  will 
not  countervail  a  recital  by  the  conrt  itself  as 
to  the  filing  of  the  paper  upon  which  the  order 
containing  the  recital  is  based. 

(Syllabus  by  the  Court.) 

C!ertlorari  by  Thomas  Stokes  and  others 
against  Albert  Hardy,  to  review  an  order  dis- 
charging defendant  as  an  insolvent  debtor. 
Affirmed. 

Ai^fued  November  term,  1905,  before  OAR- 
RISON,  SWAYZB,  and  DIXON,  JJ. 

Freeman  Woodbrldge,  for  prosecutor. 

DIXON,  J.  The  certiorari  in  this  case 
brings  up  an  order  of  the  Middlesex  common 
pleas  made  April  25,  1005,  discharging  the 
defendant  as  an  Insolvent  debtor  under  the 
proceedings  of  that  court  which  had  been  re- 
viewed by  the  Court  of  Errors  in  Stokes  v. 
Hardy,  60  Atl.  403.  The  proceedings  then 
before  the  Court  of  Errors  were  those  lead- 
ing up  to  and  including  an  order  for  the 
discharge  of  the  debtor,  and  the  remittitur 
which  came  to  the  common  pleas  from  the 
Supreme  Court  In  pursuance  of  the  judgment 
of  the  (Tourt  of  Errors  declared  that  all  of 
those  proceedings  should  be  affirmed,  exc^t 


so  much  as  discharged  the  defendant  from 
imprisonment,  and  directed  that  so  mncli  of 
said  order  should  t>e  reversed  and  the  record 
remitted  to  the  common  pleas  to  be  proceed- 
ed on  according  to  law.  According  to  that 
judgment,  as  explained  by  the  opinion  of  the 
court  in  60  Atl.  404,  the  only  illegality  In  ttie 
proceedings  of  the  common  pleas  was  in  dis- 
charging the  debtor  before  he  had  made  due 
assignment  of  his  property.  The  afBrmaoce 
of  the  other  proceedings  required  snch  dis- 
charge to  be  ordered  when  due  assignment 
was  made. 

In  view  of  this  remittitur  the  first  nine 
reasons  and  the  fourteenth  reason  now  pre- 
sented for  the  reversal  of  the  present  order 
are  precluded  by  the  Judgment  of  the  court 
of  last  resort     The  tenth  reason  assigned 
for  reversal  is  that  the  remittitur  had  not 
been  filed  in  the  conrt  of  common  pleas  yfbea 
the  order  for  discbarge  was  made.    The  only 
evidence  of  this  Is  the  file  mark  of  the  clerk 
of  the  common  pleas.    The  order  of  the  court 
recites  that  the  record  had  been  preriously 
remitted  from  the  Supreme  Court  to  the  com- 
mon pleas,  and  this  record  was    sufficient 
to  enable  the  common  pleas  to  proceed,  even 
though  the  remittitur  Itself  had   not   beeo 
filed  with  its  clerk.    The  eleventh  reason  Is 
that  the  order  for  the  debtor's  discharge  was 
not  filed  within  the  time  required  by  law  or 
the  rules  of  the  court    We  know  of  no  lav 
or  rule  of  the  common  pleas  to  support  this 
reason.    The  twelfth  reason  is  that  the  as- 
signment executed  by  the  debtor  was  not  filed 
with  the  clerk  before  the  making  of  the  order 
for  his  discharge.    The  insolvent  debtors'  act 
(Oen.  St  p.  1728,  g  11)  directs  that  on  making 
the  assignment  and  filing  it  in  the  clerk's 
office,  the  court  may  by  writing  under  tlieir 
hands  and  seals  direct  the  discharge  of  the 
debtor.    No  such  writing  appears  In  tlie  pre- 
sent case.    But  the  0>urt  of  Eirrors  in  tiie 
opinion  above  mentioned  sterns  to  have  re- 
garded an  order  to  discharge  entered  in  the 
minutes  as  the  legal  equivalent    The  order 
now  before  us  recites  that  the  assignment 
had  been  previously  filed  by  the  clerk,  and  we 
cannot  regard  the  file  mark  of  the  clerk  as 
countervailing  this  declaration  of  the  conrt 
itself.    That  mark  is  not  essential  to  the  fil- 
ing, which  is  complete  when  the  paper  is 
properly  deposited  with  the  clerk  (Hunter  v. 
Caldwell,  10  Q.  &  B.  69),  and  the  file  mark 
is  only  presumptive  evidence  of  the  date  of 
filing    (8    Enc.    PI.    &   Pr.    927>.    The    thir- 
teenth reason  is  because  the  affidavit  of  tlie 
assignee  to  the  assignment  was  taken  I>efore 
the  attorney  of  the  debtor.     Section  22  of  the 
insolvent  debtors'  act  requires  this  oath  to 
be  taken  immediately  after  the  assignment 
is  made,  but  it  is  not  an  essential  preliminary 
to  the  order  for  discharge. 

We  find  no  sufficient  reason  for  the  revers 
al  of  the  order,  and  it  is  affirmed,  with  costs. 
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•GOTTLOB  et  ux.  t.  NORTH  JERSEY  ST. 
RY.  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  26,  1906.) 
•Cabbiebs  —  IsjxjRY  TO  Pa£sknokb  —  Qmcs- 

TION  FOR  JUBT. 

When  It  is  reasonably  inferable  from  the 
-facta  proven  In  the  cause  that  the  passenger  was 
injured  through  some  act  or  omission  of  the  car- 
-rier's  servant,  which  might  have  been  prevented 
by  the  exercise  of  a  high  degree  of  care,  there 
<tne  question  of  the  carrier's  negligence  is  for 
the  jury. 

(Ed.  Note. — For  cases  In  point,  see  toL  9, 
Cent.  Dig.  Carriers,  {f  131&-1328^ 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Newark. 

Action  by  Henry  J.  Oottlob  and  wife 
against  the  North  Jersey  Street  Railway 
Company.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

Argued  Novonber  term,  1905,  before  OAR* 
RETSON,  REED,  and  FORT,  JJ. 

Joi^epb  A.  Beecber,  for  appellants.  Hobart 
Tnttle,  for  appellee. 

FORT,  J.  In  this  case  there  was  a  di- 
rection by  the  trial  court  of  a  Terdlct  for 
the  defendant  In  tbls  we  think  there  was 
•error.  The  agreed  case,  certlflied  by  the 
■court,  shows  that  the  appellants  were  pas- 
sengers on  an  open  trolley  car  of  the  de- 
fendants. That  as  this  car  approached  the 
•west  side  of  Market  street  in  Newark,  com- 
ing southerly  on  Washington  street,  it  stop- 
ped at  the  cross-walk  for  passengers  to 
board  or  alight.  That  persons  got  on  the 
•car  as  it  stopped,  or  was  coming  to  a  stop. 
That  the  plaintiff  Ellen  N.  Oottlob,  after 
■the  bell  had  been  given  to  stop,  arose  and 
placed  herself  by  the  side  of  the  car,  and 
took  hold  of  the  uprights,  to  await  the  stop-, 
•ping  of  the  car,  to  alight  The  plalntifTs 
proof  showed  that  while  In  this  position,  &nC 
either  before  the  car  fully  stopped  or  after  It 
'bad  stopped,  and  before  she  had  alighted,  or 
.even  stepped  to  the  running  board  for  that 
purpose,  the  car  was  suddenly  started  with 
a  lurch  or  Jerk,  or  with  such  force  as  to  re- 
'lease  her  bold,  and  throw  her  clear  of  the 
■car  to  the  stone  pavement,  whereby  she  was 
Injured.  Testimony  as  to  the  lurch  or  jerk, 
or  great  force  In  the  movement  of  the  car, 
was  made  by  several  passengers  who  stated 
they  were  thrown  from  their  feet  and  ba(& 
Into  their  seats,  and  the  hat  of  one  pas- 
senger on  the  platform  was  lifted  from  his 
'head  and  thrown  to  the  street  The  defense 
was  that  the  car  did  stop  at  the  crossing, 
and  that  two  passengers  boarded  the  car 
and  that  the  motorman  then  started  the  car 
at  a  moderate  speed,  and  that  it  was  moving 
at  the  time  Mrs.  Gottlob  got  off,  and  that 
the  car  was  not  stopped  until  It  reached  the 
other  crossing  where  It  again  stopped;  and 
that  there  was  no  lurch  or  jerk  of  the  car. 
There  is  nothing  In  the  state  of  the  case 
■certified  to  show  that  the  motorman  got  a 


bell  to  start  the  car  after  the  two  passengers 
boarded  it  at  the  crossing  at  which  Mrs. 
(3ottlob  intended  to  get  off.  Where  the  con- 
ductor was  or  what  he  was  doing  does  not 
appear.    This  seems  significant. 

On  tbls  state  of  facts  a  motion  to  direct  a 
verdict  for  the  defendant  was  made  and 
granted.  The  district  court  placed  the  grant- 
ing of  this  motion  on  the  case  of  Faul  r. 
North  Jersey  Street  Railway  Company,  70 
N.  J.  Law,  795,  59  Atl.  148.  But  that  case 
does  not  sustain  the  court  in  our  view.  This 
case  is  rather  within  the  principle  stated  in 
Whalen  v.  CJonsolldated  Traction  CJompany, 
61  N.  J.  Law,  606,  40  Atl.  645,  41  L.  R.  A, 
836,  68  Am.  St  Rep.  723,  so  far  as  the 
defendant  is  concerned.  In  view  of  the  fact 
that  the  car  was  signalled  to  stop,  and  that 
Mrs.  Gottlob  and  others  were  preparing  to 
alight  and  that  the  car  was  started  after  it 
stopped  and  after  two  persons  had  boarded 
It  as  the  defendant's  evidence  showed,  and 
of  the  further  fact  that  it  would  appear  that 
the  motorman  started  the  car  before  the 
passengers,  indicating  a  purpose  to  alight 
bad  opportunity  to  do  so,  and  apparently 
without  the  conductor  giving  any  bell  for  the 
car  to  start  we  think  the  negligence  of  the 
defendant's  servants  in  operating  the  car  was 
for  the  Jury,  as  was  also  the  contributory 
negligence  of  Mrs.  Gottlob  in  what  she  did 
In  preparing  to  alight 

The  judgment  of  the  district  court  la  re- 
versed, and  a  new  trial  granted. 


MAYOR,  ETC.,  OF  CITY  OF  NEWARK  v. 
NORTH  JERSEY  ST.  RY.  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  26,  1906.) 

Mandamus— Stkeet   Railboadb— Tbansfebs 

To  Passengebs. 
A  writ  of  mandamus  should  not  issue  at 
the  instance  of  a  municipal  corporation  to 
compel  a  street  railway  company  to  give  trans- 
fers to  its  passengers  within  the  municipality, 
when  the  obligations  of  the  company  to  do  so 
arises  wholly  from  its  assent  to  certain  munic- 
ipal ordinances  which,  of  themselves,  have  no 
legislative  force. 

(Syllabus  by  the  Court.) 

Application  by  the  mayor  and  council  of 
the  city  of  Newark  for  writ  of  mandamus 
against  the  North  Jersey  Street  Railway 
(Company.    Rule  discharged. 

Argued  November  term,  1905,  before  GAR- 
RISON, SWAYZB,  and  DIXON,  JJ. 

Malcolm  MacLear,  for  plaintiff.  Frank 
Bergen,  for  defendant 

DIXON,  J.  The  city  of  Newark  has  a  rule 
requiring  the  North  Jers^  Street  Railway 
Company  to  show  cause  why  a  mandamus 
should  not  issue  to  compel  the  company  to 
give  transfers  to  its  passengers  within  the 
city  under  certain  circumstances  In  which 
the  company  denies  its  obligation  to  do  so, 
and  this  rule  is  now  before  us  for  consid- 
eration. 
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Tbe  ctalm  of  the  ctty  la  based  upon  Ita  con- 
Btractlon  of  tbe  municipal  ordinances.  We 
bave  not  been  able  to  find  tbat  tbese  ordi- 
nances possess  any  legislative  force  wltb  re- 
gard to  tbe  matter  now  In  dispute,  tIb.,  tbe 
fare  wblcb  tbe  company  may  collect  for 
transportation.  Their  efficacy  Is  dwlved 
wbolly  from  tbe  assent  of  tbe  company  there- 
to, given  as  a  condition  on  which  certain 
privileges  w«e  granted  by  the  city.  These 
ordinances  and  tbe  assent  constituted  a  con- 
tract  Jersey  City  v.  J.  C.  &  B.  Ry.  Co., 
70  N.  J.  Law,  300,  67  Atl.  445.  The  benefits 
of  this  contract  are  to  be  enjoyed,  not  by  tbe 
city  In  Its  corporate  capacity,  but  by  tbe  In- 
dividual passenger  wltbln  tbe  city  limits. 
1'be  rights  thus  created  are  essentially  pri- 
vate, and  their  denial  may  be  made  tbe  sub- 
ject of  a  private  action.  Prac.  Act  (P.  L. 
1903,  p.  537)  (28.  Mandamus  la  not  tbe 
appropriate  remedy  for  enforcing  private 
rights  growing  out  of  contract  Rosenfleld 
T.  Einstein,  46  N.  J.  Law,  479,  and  authorities 
there  cited.  The  case  of  Wilbur  v.  Trenton 
Pass.  Ry.  Co.,  57  N.  J.  Law,  212,  81  Atl.  238, 
was  quite  different  There  the  defendant 
having  the  right  to  place  railway  tracks  In 
tbe  borough  streets,  had  laid  rails  wblcb 
were  unfit  and  Impaired  the  use  of  tbe  streets 
for  general  purposes.  A  mandamus  was 
awarded  to  compel  the  defendant  to  remove 
those  rails  and  to  substitute  such  as  were 
suitable.  The  writ  was  warranted  on  the 
principle  tbat  the  defendant  was  bound  by 
the  common  law  not  to  obstruct  the  highway 
and  to  exercise  Its  privilege  in  a  proper  man- 
nw.  Fielders  v.  North  Jersey  St.  Ry.  Co., 
68  N.  J.  Law,  84S,  846,  68  Atl.  404,  54  AtL 
822,  59  L.  R.  A.  465,  96  Am.  St  Rep.  662. 
The  duly  was  Independent  of  contract 

The  present  rule  must  be  discharged. 


TRBBPTZ  V.  BOARD  OF  EXCISE  OOM'RS 

OF  CITY   OF   LAMBERT- 

VILLE  et  al. 

(Supreme  Conrt  of  New  Jersey.    Feb.  26, 1906.) 

Intoxicating  Liquobs  —  Tbansfkb  or  Li- 
cense—VALiDrrr. 

A  resolution  of  a  board  of  excise  commis- 
sioners transferring  a  liquor  license  to  one  of  its 
members  who  was  present  and  voted  for  the 
resolution  la  voidable  upon  certiorari. 
(Syllabus  by  the  Court) 
CJertlorari  by  the  state,  on  tbe  prosecution 
ol  David  Treeftz,  against  the  board  of  ex- 
cise commissioners  of  the  city  of  Lambert- 
vllle  and  Eugene  M.  Beaumont  to  review  a 
resolution  of  tbe  board.    Resolution  set  aside. 
Argued  February  term,  1906,  before  GAR- 
RISON, GARRETSON,  and  SWATZE,  JJ. 

John  H.  Backes,  for  the  prosecutor. 

GARRISON,  J.  This  writ  brings  up  a  res- 
olution of  the  board  of  excise  commissioners 
of  tbe  dty  of  Lambertville  transferring  a 
liquor  license  to  the  defendant  Eugene  M. 
Beaumont,  one  of  tbe  members  of  the  board. 


At  the  meeting  at  wblcb  the  resolntlon  was 
adopted  five  members  of  the  board  were  pres- 
ent and  voted  upon  the  resolution,  tbree  for 
and  two  against  Its  adopticm;  the  transferee 
being  one  of  the  three.  This  statement  is 
sufficient  to  condemn  the  resolution,  which. 
Inasmuch  as  it  did  not  lay  down  a  general 
rule,  but,  on  the  contrary,  granted  a  special 
privilege,  was  in  Its  nature  Judicial  as  dis- 
tinguished from  legislative.  Traction  Co.  ▼. 
Board  of  Public  Works,  66  N.  J.  Law.  431, 
29  Atl.  163. 

In  the  case  cited  an  ordinance  of  a  munici- 
pal board  was  set  aside  because  one  of  its 
voting  members  was  a  stockholder  in  tbe 
corporation  to  which  a  special  privilege  was 
granted  by  the  ordinance,  although  tbe  vote 
of  such  member  was  not  needed  to  pass  tbe 
ordinance.  A  fortiori  must  tbe  same  result 
follow  when  the  voting  member  Is  tbe  per- 
son actually  benefited  by  a  resolntlon  to  the 
adoption  of  which  bis  vote  was  necessary. 

Tbe  resolution  is  set  aside,  with  costs. 


CORISH  V.  NORTH  JERSEY  ST.  RY.  CO. 

(Supreme  C>onrt  of  New  Jersey.    Feb.  26,  1906.) 

Damages— Pebsonai.  Injttbies — Mitioation. 
In  actions  for  personal  injuries  damages 
are  not  mitigated  by  insurance  paid  to  the 
plaintiff  under  a  contract  to  which  tbe  tort- 
feasor was  a  stranger. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Gent  Dig.  Damages,  i  118.] 

(Syllabus  by  the  Court.) 

Action  by  John  J.  0)rl8b  against  the  North 
Jersey  Street  Railway  Company.  Verdict  for 
plaintiff.  Rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  as  inadequate.  Rul* 
made  absolute. 

Argued  November  term,  1906,  before  DIX- 
ON, GARRISON,  and  SWAYZE,  JJ. 

Louis  Hood,  for  the  rule.    Hobart  Tattle, 

opposed. 

GARRISON,  J.  By  this  rule  to  show  cause 
the  plaintiff  seeks  to  set  aside  a  verdict  re- 
covered by  blm  upon  tbe  ground  that  the 
damages  are  Inadequate.  Tbe  action  was  for 
personal  injuries.  Tbe  verdict  was  for  $210. 
Tbe  Jury  was  instructed  tbat  tbe  testimony 
showed  tbat,  in  exx)en8es  and  earnings,  the 
plaintiff  had  lost  $390  as  a  result  of  his  in- 
juries. The  charge  then  proceeded  as  fol- 
lows: 

"But  bis  injury  produced  some  benefit 
to  him;  that  is,  be  got  a  chance  to  call  on  tbe 
insurance  company  to  pay  him  $8  a  we^ 
which  was  their  contract  In  case  he  should 
receive  barm,  or  meet  with  an  accident  while 
at  work,  I  suppose.  At  any  rate,  he  got  |8S 
from  the  Insurance  ccmpany;  so  tbat  be  lost 
actually  In  tbe  neighborhood  of  $810.  From 
$300  to  $325,  between  those  figures,  is  tbe 
amount  he  is  actually  out  by  reason  of  this 
accident,  so  far  as  expenditures  and  loss  of 
earnings  are  concerned." 
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Tbia  Instrnction.  by  wUch  tbe  Jury  was 
permitted  to  glre  to  the  defendant  the  benefit 
ot  tbe  plalntUTs  Inanrance,  was  erroneona. 

Tbe  fond  out  of  which  such  payments  were 
made  was  created  in  part  by  tbe  plaintiff's 
contributions  made  under  a  contract  with 
strangers  to  tbe  defendant  and  tbe  tort-feas- 
or was  no  more  entitled  to  be  credited  with 
tbe  sums  repaid  to  the  plaintiff  under  such 
contracts,  than  it  would  be  to  his  withdrawal 
of  his  accumulations  in  a  savings  bank. 

Tbe  principle  is  settled  for  this  court  by 
tbe  <vlnion  in  Weber  t.  Morris  &  Essex  Rail- 
road Company,  36  N.  J.  Law,  213,  where 
Chief  Justice  Beasley  says :  "A  person  com- 
mitting a  tort  cannot  set  up  in  mitigation  of 
damages  that  somebody  else,  with  whom  be 
has  no  connection,  has  either  in  whole  or  in 
part  indemnified  the  party  injured." 

Tbe  rule  to  show  cause  Is  made  absolute. 


MORRIS  V.  CITT  OF  NEWARK. 
(Supreme  Court  of  New  Jersey.    Blarcb  5. 1900.) 

1.  Statutes— VAiiDiTT—DrrEBMiNATiOR. 

Whether  a  public  law  is  InTalid,  upon  the 
ground  that  it  was  approved  by  tbe  Governor 
after  final  adjonmment  of  the  Legislatare,  is 
not  to  be  decided  upon  tbe  stipulation  of  partlee 
as  to  the  facts  upon  which  aucb  clahn  of  in- 
validity is  based. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes.  <  68.] 

2.  Eminent  Domain  —  Taking   Land   roa 

StBBKTS— StATOTOKT  PB0VI8ION8. 

-  Tbe  act  of  March  24.  1882  (P.  L.  p.  256). 
providing  for  permanent  commiuloners  of  as- 
sessment In  cities  of  the  first  class,  applies  to  an 
assessment  of  damages  for  the  taking  of  land 
for  a  public  street  in  the  city  of  Newark,  and 
is  not  rendered  inapplicable  to  that  city  by  the 
passage  of  the  general  condemnation  act  of  1900 
(P.  L.  p.  79) ;  the  charter  of  the  city  of  New- 
ark bringing  that  municipality  within  the  ex- 
ception contained  In  the  17th  section  (page  86) 
of  the  later  statute. 
(Syllabus  by  tbe  (>>urt.) 

Certiorari  by  tbe  state,  on  the  prosecution 
of  Benjamin  Morris,  to  review  an  assessment 
(or  tbe  taking  of  lands  for  a  public  street 
by  tbe  city  of  Newark.    Afl3nned. 

Argued  November  term,  1906,  before 
DIXON,  GARRISON,  and  SWAYZB,  JJ. 

Pitney  &  Hardin,  for  prosecutor.  Mal- 
colm MacLear,  for  defendant 

GARRISON,  J.  This  writ  brings  up  an 
assessmoit  of  tbe  damages  sustained  by  tbe 
prosecutor  by  reason  of  tbe  taking  of  bis 
lands  for  a  public  street  by  the  city  of 
Newark.  Tbe  assessment  was  made  by  tbe 
persons  appointed  by  tbe  mayor  of  said  city 
to  constitute  tbe  permanent  commissioners 
of  assessment  provided  for  by  tbe  act  of 
March  24, 1892  (P.  L.  p.  266). 

This  statute  the  prosecutor  claims  was  not 
enacted  In  accordance  with  the  requirements 
of  tbe  (Constitution  touching  the  approval  of 
bills,  for  the  reason  that  the  bill  In  this  case 
received  tbe  approval  of  tbe  Governor  after 


the  final  adjournment  of  tbe  Legislature. 
Tbe  contention  is  that  the  (Tonstitntion  of, 
tbia  Btete  confers  no  power  upon  tbe  Governor 
after  the  final  adjournment  of  the  Legislature 
to  approve  bills  left  In  bis  bands,  and  hence 
that  such  approval  does  not  make  them  laws. 
The  great  Importance  of  this  question  Justi- 
fies the  extended  consideration  given  to  it 
by  cotmsel  who  have  treated  it  as  presented 
for  Judicial  determination  by  tbe  fourth  rea- 
son filed  by  tbe  prosecutor  for  tbe  reversal 
of  this  assessment  supported  by  a  stipula- 
tion as  to  an  agreed  state  of  facts. 

Tbe  reason  and  stipulation  thus  referred 
to  undoubtedly  present  tbe  constitutional 
question;  but  a  preliminary  inquiry  Is  wheth- 
er upon  such  a  stipulation  which  is  a  mere 
admission  of  the  parties  this  court  will  ad- 
judge tbat  a  public  stetute,  prima  facie  one 
of  the  laws  of  the  state,  was  not  enacted  in 
compliance  with  tbe  O)n8tltutlon,  to  tbe  end 
tbat  such  statute  may  be  declared  to  be 
Invalid.  To  this  Inquiry  tbe  case  of  Free- 
holders of  Passaic  v.  Stevenson,  46  N.  J. 
Law,  ITS,  affords  a  conclusive  answer. 

Tbe  question  In  that  case  was  whether  tbe 

public  notice  of  the  intention  to  apply  for  tbe 

passage  of  a  special  law  bad  been  given  In 

compliance  with  the  requlremente  of  the  Con- 

stitutlon.     In  tbe  opinion  delivered  for  tbe 

j  Court  of  Errors  and  Appeals  Mr.  Justice  Van 

I  Syckel  said:    "The  publication  of  an  act  in 

i  the  pamphlet  laws  is  prima  facie  evidence  tbat 

legal  notice  was  given.     The  only  counter 

evidence  in  this  case  is  the  admission  of  tbe 

parties  tbat  no  notice  was  given.     (Courts 

cannot  act  upon  such  admissions  in  determln- 

!  Ing  the  constitutiouallty  of  statutes." 

Tbe  stetement  of  this  Judicial  rule  by  tbe 
j  court  of  last  resort  effectually  disposes  of 
I  the  present  controversy  so  far  as  the  constl- 
'  tutionallty  of  this  enactment  is  concerned. 
i  This  result  renders  it  unnecessary  to  conRider 
I  tbe  larger  question  aa  to  tbe  omcloalve  effect 
I  of  the  enrollment  of  a  statute  passed  upon  iu 
.  Pangborn  v.  Young,  32  N.  J.  Law,  29,  and  the 
I  other  cases  that  have  since  followed  it 

With  respect  to  tbe  questions  of  stetutory 
construction  presented  by  tbe  reasons,  tbe 
prosecutor  contends  in  tbe  first  place  that  the 
word  "assessment,"  In  the  title  of  tbe  act 
of  1892,  means  ascerteinment  of  benefits  only, 
and  hence  is  not  broad  enough  to  support  the 
enactment  authorizing  the  assessment  of 
damages  as  well  as  benefits.  We  see  no  rea- 
son why  this  purely  arbitrary  distinction 
should  be  made  for  the  purpose  of  frustrating 
the  plain  object  of  the  act 

A  further  contention  is  tbat  tbe  act  of 
March  24,  1892,  has  been  repealed  by  the 
general  condemnation  act  of  19(K)  (page  70) 
and  is  not  saved  as  to  tbe  city  of  Newark  by 
tbe  seventeenth  section  (page  86)  of  that  act, 
which  excepts  from  tbe  practice  prescribed 
by  it  tbe  teking  of  land  for  a  public  improve- 
ment where  the  award  for  damages  is 
authorized  by  statute  to  be  offset  by 
benefits.    Two  points  are  made  in  support  of 
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this  contention:  (1)  "^at  !t  Is  tbe  practice 
oaly,  and  not  the  procedure,  that  Is  ex- 
'  cepted  by  this  section ;  and  (2)  that  the  pres- 
ent assessment  Is  for  damages  alone.  As  to 
the  first  point,  we  think  "practice"  was  nsed 
by  tbe  Legislature  as  synonymous  with  pro- 
cedure, and  hence  Includes  tbe  tribunal  as 
well  as  the  conduct  of  matters  before  It 
As  to  tbe  other  point,  onr  conclusion  Is  that 
tbe  exception  deals  with  statutory  classes 
and  not  with  Indlrldual  cases,  and  hence  Is 
satisfied  by  the  statutory  authority  to  offset 
benefits  against  damages  contained  In  tbe 
charter  of  the  defendant  Manufacturers' 
Land  &  Improrement  Ck>mpauy  t.  Camden 
(N.  J.  Sup.)  69  Ati  1. 

It  is,  however,  further  claimed  that  tbe 
seventeentb  section  of  tbe  general  condem- 
nation act  of  1900  is  itself  unconstitutional. 
In  that  tbe  classification  upon  which  its 
proviso  rests,  namely,  the  authority  to  off- 
set benefits  against  damages.  Is  not  based 
upon  identical  provisions  to  this  end  In  tbe 
charters  of  tbe  several  cities  that  constitute 
the  excepted  group.  This  contention  Is  not 
tenable.  The  end  to  which  tbe  several  char- 
ter provisions  tend  Is  Identical,  namely,  tbe 
authority  to  offset  benefits  against  damages, 
which  is  tbe  substantial  feature  of  tbe  classi- 
fication; hence.  If  the  proviso  of  the  seven- 
teenth section  exclude  no  city  whose  charter 
contains  this  grant  it  Is  general  both  in 
form  and  effect,  notwithstanding  tbe  details 
of  procedure  by  which  this  end  is  attained 
may  be  variant 

Finding  no  illegality  in  this  assessment  for 
any  of  the  reasons  urged,  the  report  of  tbe 
commissioners  is  In  all  respects  afiSrmed, 
with  costs. 


KING  V.  MORRIS. 
( Supreme  Court  of  New  Jersey.  Feb.  26,  1906.) 

1.  PiXADINO  —  DEUVRREB  —  MiSJOIKDKB    OF 

Causes. 

A  general  demurrer  to  a  declaration  con- 
taining a  count  in  replevin  and  counts  In  trover, 
for  misjoinder  of  causes  of  action,  is  good. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  {  503.] 

2.  Same — Abandonment  of  Count. 

After  a  general  demurrer  to  a  declaration 
for  misjoinder,  the  plaintiff  cannot  obviate  the 
objection  by  abandoning  one  of  the  counts. 

3.  Replevin — Pleading — Count  in  Tbover. 

It  Is  not  permissible  to  declare  in  trover, 
where  the  action  is  in  replevin. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Camden  County. 

Action  by  Charles  8.  King  against  Ar- 
temisia Morris.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Argued  November  term,  1905.  before 
DIXON,   GARRISON,  and  SWAIZB,  JJ. 

George  M.  Bacon  and  G.  Dore  Cogswell, 
for  plaintiff  In  error.  Wilson,  Carr  &  Stack- 
bouse,  for  defendant  In  error. 

SWATZE,  J.  This  was  an  action  of  re- 
plevin.   After  Issue  Joined,  the  plaintiff  ap- 


plied for  and  was  granted  leave  to  amexid 
by  inserting  counts  in  trover.  To  tbe  whole 
declaration  as  amended  tbe  defeulant  de- 
murred for  misjoinder  of  causes  of  action. 
The  plaintiff  thereupon  gave  notice  of  a  noo- 
tlon  to  strike  out  the  demurrer  as  irregalar 
and  defective,  and  so  framed  as  to  prejudice, 
embarrass,  and  delay  a  fair  trial  of  tbe  action. 
Tbe  demurrer  was  stricken  out  tbe  defa>d- 
ant  excepted,  and  tbe  order  was  entered  on 
tbe  record,  and  error  is  now  assigned  pur- 
suant to  section  110  of  the  practice  act  (P. 
L.  1903,  p.  569). 

The  order  was  erroneous.    Tb««   was  a 
misjoinder  of  causes  of  action.    Tbe  object 
of  a  suit  in  replevin  is  to  recover  tbe  specMc 
property ;  of  a  suit  in  trover,  to  recover  dama- 
ges for  tbe  conversion.    The  pleas  and  tbe 
subsequent  proceedings   are  altogetber    dif- 
ferent   Such  an  objection  is  available  upon 
a  demurrer  to  tbe  whole  declaration.    Green 
▼.  Morris  &  Essex  R.  R.  Co.,  24  N.  J.  Law. 
486;  American  Linen  Thread  Co.  v.  Sheldon. 
31  N.  J.  Law,  420;  Dale  Manufacturing  Co. 
V.  Grant  34  N.  J.  Law,  138;  McDermott  v. 
Morris  Canal  &  Banking  Co.,  S8  N.  J.  Law. 
63;  Wilkins  v.  Standard  Oil  Co.,  71   N.  J. 
Law,  399,  69  Atl.  14.    An  attempt  was  noade 
to  cure  this  difficulty  at  the  trial  by  abandos- 
ing  tbe  count  in  replevin.    It  was  too  late- 
after  a  demurrer  for  misjoinder.    1   Chitty 
on  Pleading  (14th  Am.  Ed.)  206:  Dnunmond 
V.   Dorant  4  Term   Reports,  360.     Tbe   In- 
superable difficulty  in  tbe  way  of  tbe  plain- 
tiff was  that  bis  action  was  In  replevin.    It 
would  be  Incongruous  to  seek  to  recover  in 
the  same  suit  the  specific  property  and  also 
damages  for  conversion,  satisfaction  of  which 
would  pass  tbe  title  to  the  defendant    Singer 
Manufacturing  Co.  v.  Sklllman,  62  N.  J.  Law, 
263,  19  Atl.  260.    Tbe  seventeenth  rule  of  this 
court  expressly  excepts  the  action  of  replevin 
from  those  actions  et  delicto  wblcb  are  now 
styled  "actions  of  tort."    In  an  action  of  re- 
plevin, counts  in  trover  would  be  bad  on 
demurrer.    Tbe  New  Jersey  cases  in  point 
are  cited  In  Wilkins  v.  Standard  Oil  Co..  71 
N.  J.  Law,  399,  69  Atl.  14. 

The  Judgment  must  be  reversed,  and  Judg- 
ment should  be  entered  for  the  defendant  up- 
on the  demurrer,  unless  this  court  allows 
the  plaintiff  to  amend. 


STATE  V.  GOLDSTEIN. 
(Supreme  (3onrt  of  New  Jersey.   Feb.  28. 1906.) 

1.  Obscenitt — Indecent     Exposube — Pcbuc 

Place — Evidence — Sufficiency. 

On  a  trial  for  indecent  exposure,  tbe  evi- 
dence showed  that  the  exposure  was  made  in  a 
store  of  accused  in  the  presence  of  a  girl  15 
years  old,  who  bad  gone  there  to  purchase  goods. 
In  the  front  part  of  the  store  there  were  plate 
glass  windows  about  three  feet  above  the  side- 
walk. Double  doors  made  largely  of  (riass 
opened  from  the  store  into  the  street  HcU, 
that  tbe  store  was  as  a  matter  of  law  a  public 
place. 

[Ed.  Note. — For  cases  In  point  see  vol.  33, 
CJent  Dig.  Obscenity,  {  3.] 
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2.  CsniiMAL  Law— E^m>ERCE— CoKPABisoN  or 

HaNDWBITINO— CoiiPCTENCT  OF  WITHE88. 

A  witness  who  has  had  correspondence  with 
Another  ooncerninc  business  transactions  is 
oompetent  to  give  nis  opinion  on  the  issue  of 
the  genuinoiess  of  a  writing  alleged  to  have 
been  written  bj  the  latter,  though  he  never  saw 
the  latter  write. 

[Ed.  Note. — For  cases  io  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  M  1055,  1060;  voL 
20.  Cent  Dig.  Evidence,  {(  2210,  2211.] 

Error  to  Court  of  Quarter  Sessions,  Morris 
Connt?. 

Max  Goldstein  was  convicted  of  indecently 
exposing  his  person  in  a  public  place,  and  be 
brings  error.    Affirmed. 

Argued  February  term,  1005,  before  GUM- 
MERE,  C.  J.,  and  FORT,  GARRETSON,  and 
PITNEY,  JJ. 

WUlard  W.  Cutler,  for  plainttfT  In  error. 
Cbarles  A.  Rathbun,  for  the  State. 

OCMMERE,  C.  J.  The  defendant  was  In- 
dicted for  and  convicted  of  the  crime  of  In- 
decently exposing  bis  person  in  a  public  place. 
The  exposure  was  made  in  the  grocery  store 
of  the  defendant  in  the  town  of  Butler,  on  tbe 
29tb  day  of  August,  1903,  in  tbe  presence  of 
ore  L.  B.,  a  girl  about  15  years  old,  wbo  bad 
gone  there  to  purchase  goods.  It  appeared 
from  testimony  submitted  on  tbe  part  of  tbe 
defendant  that,  in  tbe  front  of  tbe  store,  were 
two  plate  glass  windows,  4  feet  and  10  Inches 
In  width,  and  6  feet  In  height,  and  a  third 
one  3  feet  6  inches  In  widtb  and  6  feet  in 
height,  and  tbat  tbe  bottom  of  each  of  these 
three  windows  was  about  8  feet  above  the 
sidewalk.  It  further  appeared  that  there 
were  double  doors  opening  from  tbe  store  into 
tbe  street ;  tbat  tbe  lower  part  of  those  doors, 
to  a  point  about  three  feet  above  tbe  side- 
walk, was  made  of  wood,  and  tbat  tbe  re- 
maining portions  thereof  were  of  glass. 

According  to  tbe  law  of  this  offense,  tbe 
place  where  It  is  committed  is  a  public  one. 
If  the  exposure  be  such  tbat  it  is  likely  to  be 
seen  by  a  number  of  casual  observers. 
Van  Houten  v.  State,  46  N.  J.  Law,  IT,  60 
Am.  Rep.  307.  Tbat  a  store  to  which 
tbe  public  Is  invited  for  tbe  purpose  of  trad- 
ing, and  tbe  Interior  of  which  may  readily 
be  seen  by  people  passing  by  along  the  street, 
is  such  a  place,  seems  to  us  not  a  matter  of 
doubt;  and  consequently  an  instruction  by 
the  court  to  tbe  Jury  to  tbat  effect  is  not 
erroneous.  Van  Houten  v.  State,  supra. 
Tbe  assignment  of  error,  therefore,  which 
Is  based  ur>on  tbe  assumption  tbat  the  trial 
judge  should  have  left  it  to  tbe  Jury  to  deter- 
mine whether  or  not  the  place  where  the  ex- 
posure was  alleged  to  have  been  made  was 
a  public  one,  must  fail. 

Tbe  defendant,  being  called  as  a  witness  in 
bis  own  behalf,  denied  baring  committed  tbe 
offense  charged  against  bim,  and,  for  tbe  pur- 
pose of  substantiating  tbat  denial,  testified 
that,  during  tbe  latter  part  of  August,  1903, 
and  particularly  on  tbe  20tb  day  of  that  month, 
he  was  engaged  In  moving  bis  business  from 


a  store  occupied  by  bIm  In  a  building  In 
Butler,  belonging  to  tbe  Noble  estate,  into  tbe 
store  In  which  tbe  Indecent  exposure  was  said 
to  have  taken  place;  and  tbat  during  all  of 
that  time,  whether  he  was  at  tbe  one  place 
or  tbe  other,  be  was  never  alone,  some  of 
his  employes  being  always  present  at  each  of 
tbe  two  stores.  In  order  to  break  the  force 
of  this  testimony  the  prosecutor  of  tbe  pleas, 
on  cross-examination  of  tbe  defendant,  ex- 
hibited to  him  a  letter  addressed  to  the  exec- 
utor of  the  Noble  estate,  and  signed  "Max 
Goldstein,"  tbe  body  of  which  contained  a 
statement  that  bis  (Goldstein's)  tenancy 
bad  expired  on  the  first  of  August,  and  re- 
ferred to  tbe  fact  that  a  check  was  Inclosed 
In  settlement  of  the  rent  due  to  tbat  date, 
and  asked  him  If  tbe  signature  to  tbe  letter 
was  not  In  bis  handwriting.  Tbe  defendant 
denied  tbat  It  was,  or  tbat  tbe  letter  had 
been  written  by  his  authority.  After  the 
close  of  tbe  defendant's  case  tbe  state  called 
Mr.  HInchman,  the  executor  of  tbe  Noble 
estate,  as  a  witness,  and  he  testified  tbat 
tbe  defendant  had  been  a  tenant  of  tbe  estate 
for  nearly  three  years,  and  tbat  during  all 
of  tbat  period  a  business  correspondence  bad 
been  carried  on  between  himself  and  the  de- 
fendant; letters  passing  between  tbem  at 
least  as  frequently  as  once  a  month  on  the 
average.  The  letter  which  had  been  exhibit- 
ed to  tbe  defendant,  being  then  shown  tbe 
witness,  he  expressed  the  opinion  that  it  was 
in  tbe  latter's  handwriting.  Counsel  for  tbe 
defendant  interposed  an  objection  to  tbe  wit- 
ness being  permitted  to  express  an  opinion 
as  to  the  authenticity  of  tbe  letter,  on  the 
ground  that  bis  testimony  failed  to  show 
tbat  be  had  ever  seen  the  defendant  write,  or 
tbat  be  knew  that- the  letters  which  be  had 
received  during  Goldstein's  tenancy  were 
written  by  bIm;  and  error  Is  assigned  upon 
tbe  overruling  of  the  objection.  Except  for 
tbe  fact  that  counsel  has  earnestly  contend- 
ed before  us  tbat  this  testimony  was  Improp- 
erly admitted,  we  should  consider  tbe  as- 
signment so  frivolous  as  not  to  be  entitled  to 
specific  mention.  A  reference  to  any  text- 
book In  which  this  subject  Is  discussed  will 
disclose  tbat  It  Is  universally  admitted  tbat 
a  witness,  who  has  a  proper  knowledge  of  a 
party's  handwriting,  may  declare  bis  belief 
in  regard  to  the  genuineness  of  a  writing 
which  is  in  question;  and  tbat  such  knowl- 
edge may  be  acquired,  not  only  by  having 
seen  him  write,  but  also  by  baring  had  cor- 
respondence with  him  concerning  business  or 
other  matters  transacted  between  tbem.  In 
West  v.  State,  22  N.  J.  Law,  212,  tbe  rule  is 
thus  tersely  stated :  "To  prove  handwriting. 
In  general,  a  witness  must  know  it  by  having 
seen  tbe  person  write,  or  by  having  corres- 
ponded with  him." 

Two  other  errors  are  assigned,  one  of 
which  challenges  the  legality  of  a  question 
asked  of  tbe  defendant  on  bis  cross-examina- 
tion, with  relation  to  tbe  date  of  the  last 
payment  of  rent  made  by  bIm  to  the  Noble 
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estate,  and  the  other  of  which  Is  directed  at 
the  refoBal  of  the  trial  court  to  qnasb  the 
indictment  because,  as  alleged,  it  failed  to 
aver  that  the  offense  charged  against  the  de- 
fendant was  committed  in  a  public  place. 
These  assignments  were  not  strongly  pressed 
before  ns  upon  the  argument  as  affording 
ground  for  reversal,  and  our  examination  of 
the  case  leads  us  to  the  conclusion  that  the 
question  objected  to  was  properly  admitted, 
and  that  the  Indictment  sufficiently  avers 
that  the  exposure  of  his  person  by  the  defend- 
ant was  made  in  a  public  place. 

The  conviction  under  review  should  be  af- 
firmed. 


STATE  v.  NEWMAN. 
(Sopreme  Court  of  New  Jersey.   Feb.  26,  1006.) 
daviiTAi,    Law — Evidenok — Heassat — Simi- 
lar Oftenses. 

The  defendant  was  convicted  of  embezzle- 
ment as  a  chosen  freeholder  in  selling  second- 
hand bridge  plank  to  one  Mahler  for  the  sum 
of  $4.50  and  applying  the  proceeds  to  his  own 
use.  The  defense  offered  was  that  there  was 
no  sale  and  no  money  paid,  but  a  permission  to 
take  only.  The  state  proved  that  Mahler  bought 
the  plank  for  an  organized  club,  and  called  as  a 
witness  the  secretary  and  treasurer  of  the  club, 
who  was  permitted  to  testify,  over  objection,  to 
a  conversation  with  Mahler  to  the  effect  that 
Mahler  had  paid  for  the  plank  and  had  received 
a  credit  for  the  price  upon  his  dues  as  a  member 
of  the  dub.  The  defendant  was  not  present  at 
the  conversation  nor  connected  by  any  proof 
with  the  transaction  testified  about  Seta,  on 
review,  that  the  evidence  admitted  was  hearsay 
and  irrelevant,  and  its  admission  was  error. 
The  admission  of  the  evidence  of  one  Purdy 
that  he  had  on  another  occasion  bought  plank 
from  the  defendant  and  out  of  the  same  lot, 
over  objection,  was  also  error. 
(Syllabus  by  the  Court.) 

Error  to  Court  of  Quarter  Sessions,  Passaic 
County. 

Charles  H.  Newman  was  convicted  of  em- 
bezzlement,  and   brings   error.    Reversed. 

Argued  November  term,  1905,  before  GUM- 
MERE,  a  J.,  and  PITNEY  and  HENDRICK- 
80N,  JJ. 

Wood  McKee,  Mnnson  Force,  and  Michael 
Dunn,  for  plaintiff  in  error.  Ehigene  Emley, 
for  the  State. 

HENDRICKSON,  J.  The  defendant  below 
was  convicted  at  the  Passaic  sessions  upon 
an  indictment  charging  him  with  embezzle- 
ment as  a  public  officer,  to  wit,  a  member  of 
the  board  of  chosen  freeholders  of  the  county 
of  Passaic,  and  brings  error.  The  particn- 
lars  of  the  charge  are  that,  having  in  his 
care  and  custody  as  such  member  18  oak 
plank  of  the  value  of  $5,  the  property  of 
said  board,  the  defendant  fraudulently  took 
and  embezzled  the  same  to  his  own  use  with 
Intent  to  cheat  and  defraud  the  said  board, 
etc. 

One  of  the  errors  complained  of  was  the  ad- 
mission of  Illegal  evidence.  The  state  called 
as  a  wltnesis  one  Mahler,  who  testified  that  be 


bongbt  these  plank  of  the  defendant  and  paid 
him  $4.50  for  the  same,  and  further  proved 
that  the  defendant  had  not  accounted  or  paid 
to  the  county  any  part  of  the  money  tlins  al- 
leged to  have  been  received  by  him.     Mahler 
further  testified  for  the  state  that  he  pnr- 
chased  the  plank  for  the  purpose  of  repair- 
ing the  piazza  of  the  clubhouse  of  tbe  Mo- 
hawk Outing  Club,  of  which  he  was  a  mem- 
ber, and  In  order  to  further  support  tbe  al- 
legation of  sale  by  the  defendant  and  tbe 
latter's  receipt  of  tbe  money  tberefor,   tbe 
state  called  one  Scbmitt  as  a  witness,  who 
testified  that  he  was  a  member  of  tbe  dob 
and  its  secretary  and  treasurer,  and  be  was 
permitted  to   testify,   over   objection,    to   a 
conversation   of   tbe   witness   wltb    Mahler 
wltb    regard    to    tbe    payment    for     tbe 
plank;  that  Mahler  had  paid  out  for  tbe 
plank  $4.85  and  was  credited  by  the  club 
with  that  amount  as  a  credit  upon  tbe  dues 
Mahler  was  owing  to  the  club.    These  declar- 
ations Involved  transactions  which  took  place 
In  the  absence  of  the  defendant,  and  wbl<± 
were  in  no  way  binding  upon  him.    Tbe  evi- 
dence was  objected  to  by  tbe  defendant,  and 
insisted  upon  by  tbe  state  as  corroborative 
proof,  and  admitted  by  tbe  court.    Tbe  en- 
tire record  of  tbe  trial  is  before  as  onder 
the  certificate  of  the  trial  judge  made  pur- 
suant to  section  136  of  the  criminal  procedure 
act  (P.  L.  1898,  p.  915),  and  tbe  plahatlff  m 
error  has  spedfled  this  admission  of  testi- 
mony objected  to  as  one  of  the  caoses  relied 
upon  by  him  for  reversal  in  accordance  with 
the  provisions  of  the  act;  so  that,  although 
an  exception  was  not  sealed  at  the  trial,  this 
alleged  error  is  properly  before  us  for  re- 
view.   We  think  the  admission  of  this  evi- 
dence was  erroneous.    These  declarations  of 
Mahler  recited  by  the  witness  Involved  trans- 
actions which  occnrred,  If  at  all.  In  the  ab- 
sence of  the  defendant,  and  withoat  any  au- 
thority or  consent  of  his,  so  far  as  tbe  proofs 
show.    The  testimony  objected  to  was  hear- 
say In  character  and  Irrelevant    The  de- 
fendant had  testified  that  these  plank  were 
old  ones  left  from  the  replanking  of  Beatty's 
Bridge,  which  had  been  done  by  order  of  the 
board;  that  he  had  given  Mahler  tbe  liberty 
of  taking  them,  saying  to  him  that  he  (the 
defendant)  did  not  want  them;  that  be  did 
not  sell  them  to  Mahler,  and  had  received 
no  money  for  them.    It  seems  to  ns  that 
nnder  these  circumstances  the  admission  of 
this  evidence  objected  to  was  Injarlons  to 
tbe  defendant    And  the  rule  is  that   when 
tiie  court  of  review  can  see  that  the  error 
complained  of  may  have  harmed  the  plaintiff 
In  error,  it  is  the  court's  duty  to  reverse. 
Bell  V.  Samuels,  60  N.  J.  Law,  370,  37  AtL 
613;  Ruckman  v.   Bergholz,  37  N.  J.  Law. 
437-441;  State  v.  Hendrlt*  et  al.,  70  X.  J. 
Law,  41,  56  AtL  247. 

Another  error  specified  as  a  ground  of  re- 
versal grew  out  of  the  admission,  over  ob- 
jection, of  tbe  evidence  of  a  witness  called 
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by  the  state  whose  name  was  Purdy.    The 
defendant  was  asked,  on  his  cross-examina- 
tion, whether  he  remembered  a  man  named 
Purdy  coming  to  get  some  of  the  plank,  and 
he  answered,  "He  nerer  came  to  me  in  bis 
life  to  get  any."    Purdy  was  then  called  by 
the  state  in  rebuttal,  and  was  permitted  to 
testify  that  he  got  two  loads  of  the  plank, 
and  that  he  got  It  from  Mr.  Newman.     He 
was  then  asked,  "Did  you  buy  it  from  him?" 
and  he  answered  that  he  did.    This  testi- 
mony was  admitted  over  objection,  and  it 
seems  to  us  was  clearly  incompetent.    In  the 
case  of  Bullock  v.  State,  65  N.  J.  Law,  674, 
47  Atl.  62,  86  Am.  St  Rep.  668,  the  Court 
of  Errors  declares  that  on  the  trial  of  the 
accused   for   a   crime   it   is   not   competent 
to  prove  that  be  committed  other  crimes  of 
a  like  nature,  for  the  purpose  of  showing 
that  the  accused  would  be  more  likely  to 
commit  the  crime  charged  in  the  Indictment 
It  is  not  relevant  to  show  that  the  defendant 
has  committed  other  similar  crimes  that  are 
not  connected  In  any  way  with  the  one  ia 
question.    In  the  Bullock  Case  the  defendant 
had  testified  on  cross-examination  that  he 
bad  never  had  any  previous  trouble  with  any 
person  whatever,  whereupon  the  state  called 
a  man  named  Campbell  to  contradict  thia 
story,  and  prove  the  occurrence  of  an  assault 
upon  him  by  the  defendant    The  admission 
of  Campbell's  testimony  was  held  to  be  error, 
and  for  that  reason  the  conviction  was  set 
aside. 

I  have  examined  the  other  grounds  for  re- 
versal discussed  in  the  brief  of  counsel  for 
plaintiff  In  error,  bat  find  nothing  of  merit 
in  them ;  but  upon  the  grounds  already  stated 
the 'judgment  below  must  be  reversed  and  a 
▼enlre  de  nova  issued. 


SPENCER  et  uz.  v.  HAINES. 
(Supreme  Court  of  New  Jersey.   Feb.  28,  1906.) 

Tbial — TEnTBK  Db  Novo — Defective  Vebdict. 
A  Jury  returned  a  single  sum  as  damages, 
when  the  declaration  contained  a  claim  by  a 
husband  in  Us  own  right,  added  to  a  claim  of 
the  husband  and  wife  for  an  injury  to  the  wife. 
Meld  that,  because  the  sum  found  cannot  be  ap- 
plied to  either  claim  or  apportioned  between 
them,  the  court,  on  application  of  the  plaintiff, 
on  the  return  of  the  postea  will  award  a  writ 
of  venire  de  novo. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  i  802.] 

(Syllabus  by  the  Court) 

Action  by  George  H.  Spencer  and  wife 
against  Newlln  Haines.  Verdict  for  plain- 
tiffs.   Motion  for  venire  de  novo  granted. 

Argued  at  November  term,  1805,  before 
FORT,  GARRETSON,  and  REED,  JJ. 

John  J.  Crandall,  for  the  motion.  James 
Bachanan,  opposed. 

RBBD,  J.    This  motion  Is  made  on  the 
coming  in  of  the  i>ostea,  and  the  insistence 
tsy  the  counsel  for  tbe  plaintiff  la  that  the 
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verdict  is  so  imperfect  that  no  Judgment  can 
be  entered  upon  it  From  the  postea  it  ap- 
pears that  the  action  was  brought  to  recover 
damages  arising  from  an  injury  to  one 
Lizzie  Spencer,  a  married  woman,  which 
injury  was  caused  by  a  machine  in  the  laun- 
dry of  the  defendant  The  counsel  for  the 
plaintiff,  taking  advantage  of  the  provisions 
of  section  21  of  the  practice  jict  (P.  L.  1903,  p. 
540),  added  to  the  claim  of  the  wife,  in  which 
the  husband  Joined,  a  claim  of  the  husband 
for  loss  of  services  by  his  wife  resulting  from 
her  injury.  The  Jury  returned  as  damages, 
by  reason  of  the  injuries  sustained  by  the 
said  Lizzie  Spencer,  a  verdict  for  $500. 

It  is  perceived  that  there  was  no  assess- 
ment of  damages  for  the  claim  of  the  hus- 
band and  wife,  and  then  a  distinct  assess- 
ment for  the  claim  of  the  husband  alone. 
There  Is  no  basis  by  which  the  sum  assessed 
can  be  appropriated  to  one-  or  the  other  of 
these  claims,  nor  is  there  any  standard  pre- 
sented by  the  postea  by  which  the  sum  found 
can  be  apportioned  between  the  two  claims. 
It  is  at  once,  apparent  that  it  Is  impossible 
to  enter  a  legal  Judgment  upon  this  verdict 
under  the  pleadings.  The  only  coarse  to  be 
taken  to  rectify  the  situation  is  to  have  a 
new  trial.  The  object  of  the  plaintiff  is  to 
obtain  this  object  by  the  issuance  of  a 
venire  de  novo.  He  could  have  accomplished 
this  after  a  Judgment  entered  In  the  language 
of  the  verdict  by  writ  of  error.  The  appellate 
court,  after  the  reversal  of  the  Judgment 
entered  upon  this  imperfect  verdict,  could 
have  directed  a  venire  de  novo.  2  Tidd's 
Prac.  933;  Ho<^>er  v.  Shepherd,  2  Strange, 
1089;  Grant  v.  Astle,  Dong.  722;  Miller  v. 
Frits,  1  Ld.  Raym.  824;  Graham  &  Water- 
man on  New  Trials,  p.  36.  The  plaintiff 
could  have  accomplished  his  purpose,  also,  by 
a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted. 
Redf  em  v.  Smith,  2  Ring.  262.  Plaintiff  could 
also  probably  have  accomplished  his  purpose 
by  a  motion  in  arrest  of  Judgment.  This 
motion  Is  usually  made  on  behalf  of  a  de- 
fendant, and  section  163  of  the  practice  act 
(page  581)  applies  only  to  parties  against 
whom  a  verdict  has  passed;  but  I  see  no 
reason  why  it  cannot  be  made  at  the  In- 
stance of  the  plaintiff,  where  none  or  a  Judg- 
ment injurious  to  his  interest  can  be  entered 
on  an  Imperfect  verdict  ostensibly  in  his 
favor.  But  the  plaintiff  was  not  confined  to 
either  of  these  methods  of  procedure. 

Mr.  Stephen,  after  stating  the  role  that  a 
period  of  four  days  elapses  after  a  trial  be- 
fore Judgment  can.  be  actually  obtained,  re- 
marks that  during  this  period  the  unsuccess- 
ful party,  to  avoid  the  effect  of  the  verdict, 
may  move  the  court  to  grant  a  new  trial, 
or  to  arrest  the  Judgment  or  to  give  Judg- 
ment non  obstante  veredicto,  or  to  award  a 
repleader,  or  to  award  a  venire  facias  de 
novo.  This  writ  he  says,  will  be  awarded 
where  the  Jury  has  been  improperly  chosen, 
or  have  given  an  uncertain,  ambiguous,  or 
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defective  verdict.  The  consequences  and 
object  of  a  venire  de  novo  are,  of  course,  to 
obtain  a  new  trial;  and  accordingly  this 
proceeding  is  In  substance  the  same  as  a 
motion  for  a  new  trial.  Where,  however,  the 
unsuccessful  party  objects  to  the  verdict  In 
respect  to  some  Irregularity  or  error  in  the 
practical  course  of  proceedings,  rather  than 
upon  the  merits,  the  form  of  the  application 
Is  a  motion  for*  a  venire  de  novo,  and  not 
for  a  new  trial.  Stephen  on  Pleading,  93, 100. 
The  most  frequent  instance  of  the  allowance 
of  this  writ  is  where  a  special  verdict  is  so 
Imperfect,  by  reason  of  the  failure  to  find 
some  fact,  that  no  Judgment  can  be  entered 
upon  the  verdict  Bouvler  v.  Bait.  &  New 
Tork  R.  R.  Co.,  65  N.  J.  Law,  318-328,  47  Atl. 
772.  It  is,  however,  not  confined  to  Imperfect 
special  verdicts,  but  Is  issued  when  a  general 
verdict  is  so  uncertain  or  ambiguous  that  a 
legal  Judgment  cannot  be  entered.  The  most 
frequent  Instances  of  the  issuance  of  the 
writ  after  general  verdicts  to  be  found  In 
the  English  Reports  are  where  entire  dam- 
ages have  been  assessed  upon  a  declaration 
containing  several  counts,  some  good  and 
some  bad,  and  evidence  has  been  introduced 
wtiich  would  support  an  assessment  of  dam- 
ages under  the  defective  as  well  as  good 
counts.  "In  snch  a  case,"  says  Mr.  Tidd, 
"the  only  remedy  is  by  awarding  a  venire  de 
novo,  because  it  would  be  impossible  for  the 
Judge  to  say  on  which  of  the  counts  the  Jury 
had  found  the  damages,  or  how  they  had 
apportioned  them."  2  Tldd's  Prac.  884. 
Such  a  general  verdict  on  such  a  declaration 
would  be  good  in  this  state.  Practice  Act 
(P.  L.  1908,  p.  581)  I  161.  This  fact,  how- 
ever, does  not  diminish  the  precedential 
force  of  this  method  of  dealing  with  defective 
verdicts  by  the  British  courts.  The  function 
of  a  venire  facias  de  novo  is  stated  in 
WItham  V.  Lewis,  1  Wils.  48.  The  cases 
where  a  trial  de  novo  can  be  awarded  are 
cited  by  Mr.  Stephen  at  page  100  of  his  work 
on  Pleading.  Distinction  between  granting 
this  writ  and  the  granting  of  a  new  trial  is  the 
subject  of  remark  in  Graham  &  Waterman  on 
New  Trials,  p.  36. 
The  writ  will  he  awarded. 


STATE  (BRAN8FIELD  Prosecutor),  v.  COL- 
LINS. 
(Snpreme  Court  of  Rhode  Island.  Jan.  8,  1906.) 
L  iNTOXicATiNo   LiQuoaa  —  Pbosbcutions — 

JtTBISDlCTION. 

Oen.  Laws  1896,  c.  92,  prohibits  the  main- 
tenance of  a  liquor  nuisance,  and  section  2  pro- 
vides that  the  district  court  shall  have  crimlnai 
jnrisidictlon  of  a  justice  of  the  peace,  whose 
jurisdiction  to  try  offenses  only  exists  where 
the  penalty  prescribed  does  not  exceed  a  fine  of 

f500;  and  Court  and  Practice  Act  1905.  p. 
i,  c.  10,  i  150,  provides  that  with  referen«e 
to  other  offenses  the  district  court  shall  have 
jurisdiction  only  to  cause  the  defendant  to  be 
apprehended,  examined,  bailed,  or  committed 
to  jail,  according  to  law.  to  answer  before  the 
superior    court.    Eeld   that,    the    maintenance 


of  a  liquor  nuisance  being  an  offense  for  vrhich 
the  penalty  may  exceed  a  fine  of  $500,  the 
district  court  had  no  jurisdiction  to  trf  the 
same. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  f  216.] 

2.   Cbuunax   Law  —  CoNSTiTunoNAi.    Qveb- 

TIONS— POWEB  TO  CEBTIFT. 

Court  and  Practice  Act  1905.  p.  135.  & 
27,  i  475,  iH'Ovides  that,  whenever  the  constitu- 
tionality of  any  act  shall  be  brought  in  ques- 
tion in  the  trial  of  a  criminal  cause  in  any 
court,  the  decision  of  the  question  shall  be 
reserved  and  the  trial  of  the  case  in  other  re- 
spects shall  proceed  as  if  the  statute  were  con- 
stitutional ;  and  if  the  defendant  shall  t>e  found 
guilty  sentence  shall  be  stayed,  and  the  con- 
stitutional question  raised,  together  with  a 
record  of  the  case  and  a  transcript  of  the  tes- 
timony, or  80  much  as  pertains  to  the  consti- 
tutional question,  shall  be  certified  to  the  Su- 
preme (>inrt  for  decision.  Held,  that  sncb 
section  only  authorized  the  certification  of  a 
constitutional  question  by  a  court  having  juris- 
diction to  "try  and  determine"  the  proaecutioD, 
so  that,  where  a  district  court  had  only  power 
to  adjudge  a  defendant  charged  with  maintain- 
ing a  liquor  nuisance  "probably  guilty"  and 
1  transmit  the  case  to  the  superior  court,  as 
provided  by  Court  and  Practice  Act  1905,  r- 
51,  c.  10,  i  172,  it  had  no  power  in  such  prosecu- 
tion to  transmit  a  constitutional  question  to 
the  Supreme  Court. 

Prosecution  by  the  state,  on  complaint  of 
Cornelius  Bransfleid,  against  AIl>ert  B.  Col- 
lins for  maintaining  a  liquor  nuisance. 
Heard  on  motion  of  complainant  that  the 
case,  certified  to  the  Snpreme  Court  on  a  con- 
stitutional question  by  a  district  conrt.  be 
remanded  to  the  district  court    Granted. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODQETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Thomas  H.  Peabody  and  Harry  B.  Agard. 
for  the  &tate.  Clarence  A.  Aldrich  and  John 
W.  Sweeney,  for  defendant 

PARE3IURST.  J.  This  is  a  criminal  case, 
wherein  the  defendant  was  brought  before 
the  district  court  of  the  Third  Judicial  dis- 
trict charged  with  keeping  and  maintaining 
a  liquor  nuisance  in  violation  of  certain  of 
;  the  provisions  of  chapter  92  of  the  General 
Laws  of  1896.  Upon  arraignment  the  defend- 
ant pleaded  not  guilty,  and  after  one  con- 
tinuance the  cotirt  proceeded  with  the  ex- 
amination of  the  case.  It  appears  from  the 
transcript  of  evidence  offered  by  tbe  com- 
plainant during  the  examination,  and  now  be- 
fore this  court,  that  the  defendant  was,  dur- 
ing the  time  covered  by  the  complaint,  enga- 
ged in  business  as  a  retail  druggist  at  the 
place  alleged  in  the  complaint  to  be  a  nui- 
sance, and  that  on  a  certain  day  during  tlie 
time  covered  by  the  complaint  a  search  war- 
rant was  executed  at  the  place  in  question, 
and  a  large  quantity  of  intoxicating  liquors 
of  varlons  kinds  was  seized  under  said  war- 
rant a  part  of  them  in  the  drug  store,  part  in 
the  back  room,  and  part  in  the  stable  on  the 
pronises.  The  complainant  also  offered  oth- 
er evidence  in  support  of  the  several  allega- 
tions of  the  complaint  making  a  prima  ta.cit 
case  in  support  of  the  charge  alleged,  sliowing 
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the  existence  of  a  back  room,  connected  witb 
the  dmg  atore,  having  the  appearance  of  a 
barroom,  with  beer,  glasses,  liquors,  Ice  chest, 
etc.;  also  evidence  as  to  selling  and  drink- 
ing liquors  on  the  premises.  Evidence  was 
also  introdnced  as  to  the  notoriously  Intern- 
perate  character  of  persons  frequenting  the 
place,  and  as  to  the  notorious  character  of 
the  place. 

At  the  conclusion  of  the  complainant's  evi- 
dence the  following  motion  was  offered  by 
the  defendant :  "It  appearing  in  the  above- 
entitled  case  that  the  respondent 'was  during 
all  the  time  covered  by  the  complaint  in  this 
case  a  retail  druggist  and  apothecary,  and 
now  during  the  trial  of  said  case  the  respond- 
ent raises  the  constitutionality  of  section  1 
of  chapter  1223  of  the  Public  Laws  passed 
at  the  January  session  A.  D.  1005,  entitled 
'An  act  In  amendment  of  and  In  addition  to 
chapter  102  of  the  General  Laws,  entitled  "Of 
the  suppression  of  intemperance,"'  and  the 
respondent  avers  that  said  section  1  of  chap- 
ter 1223  Is  unconstitutional  and  void  because 
It  conflicts  with  section  10  of  article  1  of  the 
Constitution  of  this  state,  and  with  section 
1  of  article  14  of  the  amendments  to  the  Con- 
stitution of  the  TTnlted  States,  and  moves  that 
If  the  respondent  shall  be  found  probably 
guilty  that  said  constitutional  question,  to- 
gether with  a  record  of  the  case  and  a  tran- 
script of  the  testimony,  or  so  much  thereof 
as  pertains  to  the  constitutional  question, 
shall  be  certified  and  transmltied  forthwith 
to  the  Supreme  Court  for  decision."  After 
argument  upon  this  motion,  the  defendant 
was  adjudged  probably  guil^.  The  defend- 
ant's motion  was  then  granted  by  the  court 
and  the  following  record  of  the  case  was 
made:  "Arraigned  Oct  27,  1905.  Pleaded 
not  guilty.  Continued  to  Nov.  10,  1905.  Re- 
quired to  give  recognizance  in  the  sum  of 
11,000,  with  surety.  Surety,  Gurdon  B.  Hlscox. 
of  Westerly.  Nov.  18, 1005.  On  examination 
adjudged  probably  guilty,  and  the  constitu- 
tionality of  section  52  of  chapter  102  of  the 
General  Laws,  as  amended  by  chapter  1228 
of  the  Public  Laws,  making  the  finding  of 
any  liquors  enumerated  In  said  section,  so 
amended,  upon  the  premises  of  any  retail 
druggist  or  apothecary,  in  quantities  exceed'- 
Ing  one  half  gallon,  evidence  that  the  same 
is  kept  for  sale,  having  been  raised  by  the 
respondent.  It  Is  ordered  that  the  constitu- 
tional question  thus  raised,  together  with  a 
record  of  the  case  and  a  transcript  of  the  evi- 
dence, be  certified  and  transmitted  to  the  Su- 
preme Court  for  decision." 

Upon  the  record,  papers,  transcript,  etc.. 
In  the  case  b^ng  certified  to  this  court  by 
the  Justice  of  the  court  below,  the  complain- 
ant filed  In  this  court  the  following  motion : 
"In  the  above-entitled  case  the  complainant 
mores  that  said  case  be  remanded  to  the 
district  court  of  the  Third  Judicial  district, 
with  directions  to  said  court  to  proceed  with 
said  case  in  the  same  manner  as  if  a  consti- 
tutional question  had  not  been  raised  by  the 


respondent,  and  the  compIal;Dant  so  moves, 
because  he  says:  (1)  That  the  offense  with 
which  the  respondent  is  charged  In  the  above- 
entitled  case,  namely,  keeping  and  maintain- 
ing a  common  nuisance  In  violation  of  the 
provisions  of  chapter  02  of  the  General  Laws 
of  this  state,  Is  an  offense  which  is  not  within 
the  Jmrlsdlction  of  the  district  court  of  the 
Third  Judicial  district  to  try  and  determine 
(2)  That  section  475  of  chapter  27  of  the 
court  and  practice  act,  under  and  by  vir- 
tue of  the  provisions  of  which  It  was  moved 
to  certify  the  above^ntttled  case  to  this  court, 
and  under  and  by  virtue  of  the  provisions  of 
which  said  case  was  certified  to  this  court, 
does  not  extend  to  or  apply  to  a  criminal  case 
wherein  the  offense  charged  is  beyond  the 
Jurisdiction  of  the  court  before  which  the 
same  Is  pending  to  try  and  determine,  and 
consequently  said  case  was  improperly  and 
unlawfully  certified  to  this  court,  (3)  That 
the  respondent  in  the  above-entitled  case  was 
adjudged  probably  guilty  of  the  offense  char- 
ged In  the  complaint,  by  the  Justice  of  the 
district  court  of  the  Third  Judicial  district, 
as  appears  by  the  record  In  said  case,  and 
it  thereupon  became  the  duty  of  said  Justice 
forthwith  to  certify  the  complaint  In  the 
above-entttied  case  and  all  papers  connected 
therewith  to  the  clerk  of  the  superior  court 
for  the  county  of  Washington,  in  accordance 
with  the  requirements  of  section  172  of  chap- 
ter 10  of  the  court  and  practice  act  (4) 
That  all  the  evidence  offered  by  the  complain- 
ant and  received  by  the  court  (claimed  by 
the  respondent  to  raise  a  constitutional  ques- 
tion under  the  provisions  of  section  62  of 
chapter  102  of  the  General  Laws  as  amended 
by  section  1  of  chapter  1223  of  the  Public 
Laws)  in  the  trial  in  the  case  below  would 
have  been  competent  relevant  and  proper 
in  proof  of  the  offense  alleged  In  the  com- 
plaint aside  from  the  provisions  of  section 
S2  of  chapter  102  of  the  General  Laws,  as 
amended  by  section  1  of  chapter  1223  of  the 
Public  Laws.  (6)  That  the  fact  of  the  con- 
stitutionality or  unconstitutionality  of  sec- 
tion 62  of  chapter  102  of  the  General  Laws 
as  amended  by  section  1  of  chapter  1228  of 
the  Public  Laws  can  not  affect  the  present 
case,  becanse  all  the  evidence  submitted  by 
the  complainant  In  the  trial  of  the  case  1» 
competent  evidence,  under  said  chapter  02  of 
the  General  Laws  and  at  common  law,  Ib 
support  of  the  charge  contained  in  the  com- 
plaint (6)  That  the  complainant  could  not; 
and  cannot  obtain  for  any  of  the  evidence 
submitted  by  him  In  support  of  the  nuisance 
charge  the  probative  force  to  which  the  same 
would  be  entitled  in  a  prosecution  under  the 
provisions  of  section  52  of  chapter  102  of  the 
General  Laws  as  amended  by  section  1  of 
chapter  1223  of  the  Public  Laws,  and  the 
court  below  would  have  been  In  error  to  have 
attached  the  presumption  therein  created  to 
the  evidence  submitted." 

The  offense  charged  in  the  complaint  name- 
ly, keeping  and  maintaining  a  liquor  nul- 
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aance  In  Violation  of  the  provisions  of  chap- 
ter 92  of  the  €>eueral  LawB,  la  one  beyond  the 
JnriBdictlon  of  the  district  court  to  try  and 
determine,  as  the  penalty  prescribed  may  ex- 
ceed a  fine  of  $500,  the  limit  of  the  Justice's 
jurisdiction.  Gen.  Laws  1896,  c  92,  f  2; 
Court  and  Practice  Act  1905,  p.  44,  c  10,  | 

150.  The  district  court  therefore  had  juris- 
diction, in  this  case,  only  to  cause  the  defend- 
ant "to  be  apprehended,  examined,  bailed,  or 
committed  to  jail,  according  to  law,  to  an- 
swer •  •  •  before  the  superior  court" 
Court  and  Practice  Act  1905,  p.  44,  c.  10,  | 

151.  The  question  now  t>efore  this  court  is 
whether  the  district  court  had  the  power  to 
certify  and  transmit  the  constitutional  ques- 
tion raised  to  this  court,  under  the  provisions 
of  Court  and  Practice  Act  1906,  p.  135,  c.  27, 
I  475,  as  it  has  assumed  to  do,  or  whether  it 
should  have  certified  and  transmitted  the 
complaint  and  all  papers  connected  therewith 
to  the  clerk  of  the  superior  court  for  the  coun- 
ty of  Washington,  under  the  provisions  of 
Court  and  Practice  Act,  c.  10,  {  172,  as  fol- 
lows: "Whenever  a  district  court  upon  a 
criminal  complaint  shall  adjudge  a  defendant 
In  any  criminal  complaint  probably  guilty  of 
an  offense,  said  complaint  and  all  papers  con- 
nected therewith  shall  forthwith  be  certified 
and  be  transmitted  to  the  clerk  of  the  su- 
perior court  for  the  county  In  which  said  dls- 

.  trict  court  Is  established." 

The  provisions  of  Court  and  Practice  Act, 
S  476,  under  which  the  district  court  assumed 
to  certify  and  transmit,  are  as  follows: 
"Whenever  the  constitutionality  of  any  act  of 
the  General  Assembly  shall  be  brought  In 
question  In  the  trial  of  a  criminal  cause  In 
any  court,  the  decision  of  the  question  shall 
be  reserved  and  the  trial  of  the  case  In  other 
respects  shall  proceed  as  if  the  statute  were 
constitutional;  and  if  the  defendant  shall  be 
found  guilty,  sentence  shall  be  stayed,  and 
the  constitutional  question  raised,  together 
with  a  record  of  the  case,  and  a  transcript 
of  the  testimony,  or  so  much  thereof  as  per- 
tains to  the  constitutional  question,  shall  be 
certified  and  transmitted  forthwith  to  the 
Supreme  Court  for  decision."  It  will  be 
noted  that  section  172,  above  quoted,  does 
not  contain  any  exception,  but  is  peremptory 
tn  its  terms.  If  it  had  been  intended  that 
the  proceedings  should  be  suspended,  after 
the  court  had  adjudged  the  defendant  "proba- 
bly guilty,"  it  would  have  been  easy  to  say  so. 
Again,  it  will  be  noted  that  section  4TC  uses 
the  word  "trial,"  and  provides  that  if  the  de- 
fendant Is  "found  guilty,  sentence  shall  be 
stayed"  and  the  constitutional  question  shall 
be  certified,  etc  We  think  the  word  "trial" 
is  used  advisedly  in  this  section,  and  is  in- 
tended to  have  Its  technical  meaning,  viz.: 
"The  examination  before  a  competent  tribu- 
nal, according  to  the  law  of  the  land,  of  the 
facts  or  law  put  in  issue  In  a  case  for  the 
purpose  of  determining  such  issue."  Bouv. 
Law  Diet  The  distinction  between  "exam- 
tuatlon"  and  a  "trial"  has  been  well  set  forth 


in  State  v.  Bergman,  37  Minn.  407,  34  N.  "W. 
737.  In  that  case  Gilflllan,  C.  J.,  says  (page 
408  of  37  Minn.,  and  page  737  of'34  M.  W.): 
"The  question  in  the  case  Is,  do  these  pro- 
visions apply  to  an  examination  by  a  justice 
of  the  peace,  under  chapter  106  [Gen.  St. 
1878],  of  a  person  accused  of  crime?  Such 
an  examination  is,  of  coiu-se,  a  proceeding: 
and  if  there  were  nothing  else  but  that  word 
and  the  word  'action'  to  indicate  the  cnaea 
in  which  a  transfer  can  be  demanded,  ttte 
right  would  apply  to  such  examination.  But 
the  words,  'at  any  time  before  the  trial  com- 
mences,' and  'proceed  to  hear  and  determine 
the  same,'  show  that  the  proceeding  must  be 
one  in  which  there  Is  to  be  a  trial  before  the 
justice,  and  which  on  such  trial  be  is  to 
determine.  The  word  'trial,'  which  means 
the  judicial  hearing  upon  the  issnes  in  a 
cause  for  the  purpose  of  determining  it.  can- 
not properly  be  applied  to  such  an  examina- 
tion, which  is  a  mere  preliminary  Inquiry  to 
ascertain  if  the  evidence  is  such  that  the  ac- 
cused ought  to  be  put  upon  trial  for  the 
ofTense  charged.  The  Issue  being  the  guilt 
or  innocence  of  the  accused,  it  Is  not  affected 
by  the  result  of  the  examination.  If  he  is 
discharged,  new  proceedings  may  be  at  once 
commenced  against  him  for  the  same  offense; 
if  he  is  held,  that  fact  can  have  no  influence 
on  the  issue  of  bis  guilt  when  he  is  put  oo 
his  trial  to  have  it  determined.  The  jnstice 
neither  tries  nor  determines  the  issue  In  tlie 
proceeding.  And  we  are  satisfied  that  section 
20  [c.  65,  Gen.  St  1878]  refers  only  to  actions 
or  proceedings  that  he  does  try  and  deter- 
mine. In  an  analogous  case  the  Suprone 
Court  of  Wisconsin  decided  as  we  do.  See 
DuflJes  V.  State,  7  Wis.  672.  Order  reversed." 
And  the  same  distinction  has  been  observed 
in  Withers  v.  State,  86  Ala.  264;  Com.  ▼. 
Harris,  8  Gray,  470;  Com.  v.  Boyle,  14  Gray, 
3;  Com.  V.  Hamilton,  129  Mass.  479;  Com.  v. 
Sullivan,  166  Mass.  487,  489,  31  N.  B.  647; 
Waldo  V.  Spencer,  4  Conn.  71,  78;  and  is 
recognized  by  all  the  leading  antborities  on 
criminal  proceedings. 

Again,  a  careful  examination  of  the  court 
and  practice  act  shows  that  this  same  dis- 
tinction is  clearly  maintained,  throughout 
the  act  wherever  it  touches  the  question  of 
the  power  of  the  district  court  either  "to  try 
and  determine"  or  to  apprehend,  examine, 
bail,  or  commit  to  jail  to  answer  before  tlie 
superior  court  See  Court  and  Practice  Act 
1905,  pp.  44,  47,  49,  50,  c.  10,  H  150,  151,  160, 
165,  166,  167.  Again,  the  words,  "if  the  de- 
fendant shall  be  found  guilty,  sentence  shall 
be  stayed,"  etc.,  are  not  appropriate  to  the 
proceedings  in  a  case  which  is  not  within 
the  jurisdiction  of  the  district  court  "to  try 
and  determine."  The  defendant  can  only  be 
"found  guilty"  and  "sentenced"  by  a  court 
having  power  "to  try  an  determine";  and  It  la 
evident  that  the  finding,  "adjudged  probably 
guilty,"  In  this  case,  is  not  equivalent  to  the 
words  "found  guilty"  In  the  statute,  so  as  to 
operate  as  the  requisite  condition  precedent 
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to  the  certillcatlon  of  a  conatltntional  qnes- 
tion  to  tbla  court  It  ig  apparent,  tlierefore, 
tbat  Ooort  and  Practice  Act,  |  475,  autborlzes 
a  dlBtrlct  court  to  certify  to  this  court  a  con- 
stitutional question  only  in  the  case  of  an 
offense  within  its  Jurisdiction  "to  try  and  de- 
termine," and  only  In  such  a  case  when  it  has 
found  the  defendant  "guilty,"  and  that  in  a 
case  not  within  its  Jurisdiction  "to  try  and 
determine"  such  a  question  cannot  be  certified 
by  the  district  court,  under  section  475. 

The  court  and  practice  act  does,  In  out 
opinion,  substantially  change  the  practice  of 
the  courts  in  this  matter  in  a  criminal  case 
from  the  practice  established  by  Gen.  Lews 
1896,  c.  250,  {g  1  and  2,  which  are  as  follows : 

"Section  1.  If,  in  any  cause  or  proceeding, 
cItII  or  criminal,  pending  before  any  court, 
the  constitutionality  of  any  act  of  the  Gen- 
eral Assembly  shall  be  brought  in  question, 
the  court  shall  rule  the  act  to  be  constitu- 
tional, and  in  writing  note  the  question  and 
sufficient  of  the  evidence  to  explain  the  same, 
and  such  note  and  evidence  shall  form  part 
of  the  record ;  and  thereafter  shall  go  on  and 
try  the  cause  as  though  such  question  had 
not  been  raised:  Provided,  that  if  the  con- 
stitntlonality  of  any  such  act  shall  be  brought 
in  question  In  any  civil  cause  or  proceeding 
so  pending,  but  before  the  trial  or  bearing 
thereof  shall  have  begun,  the  parties  to  such 
cause  or  proceeding  may  concur  In  stating 
such  question  In  the  form  of  a  special  case, 
and  the  statement  thereof  shall  form  part 
of  the  record;  but  said  cause  or  proceeding 
shall  not  be  assigned  for  trial  or  hearing 
in  the  court  in  which  the  same  then  is,  until 
said  question  shall  have  been  determined,  and 
said  question  shall,  by  the  clerk  of  said  court, 
l>e  at  once  certified  to  the  appellate  division 
for  its  decision  of  said  question,  subject 
to  the  same  procedure  thereafter  as  is  pro- 
vided in  this  chapter  as  to  such  questions. 

"Sec  2.  If  verdict  or  decision  be  rendered 
in  the  cause  against  the  party  raising  the 
constitutional,  question.  Judgment  shall  be 
stayed,  and  the  clerk  of  the  court  shall,  after 
the  period  of  five  days  from  the  day  on 
which  such  verdict  or  decision  was  rendo-ed, 
certify  and  transmit  the  record  of  the  cause 
to  the  appellate  division  of  the  Supreme^ 
Court,  for  its  decision  of  such  constitntlonal' 
question. 

A  similar  practice  was  authorized  under 
Pub.   St  1882,  c.   220,  «§  1,  2,  as  follows: 

"Section  1.  If  in  any  cause  or  proceeding, 
dvil  or  criminal,  pending  before  any  court 
other  than  the  Supreme  Court,  the  constitu- 
tionality of  any  act  of  the  General  Assembly 
shall  be  brought  into  question,  such  court 
shall  rule  such  act  to  t>e  constitutional  and  go 
on  and  try  the  cause  as  though  such  question 
bad  not  been  raised. 

"Sec.  2.  If  Judgment  be  rendered  in  the 
cause  against  the  party  raising  the  constitu- 
tional qnesticm,  the  court  shall  forthwith 
certify  the  cause  to  the  Supreme  Court  for 
their  decision  of  the  constitutional  question. 


if  in  session,  and  if  not  In  session,  then  to 
the  session  thereof  next  to  be  holden  in  any 
comity  of  the  state  by  adjournment  or  at  a 
regular  term." 

Under  these  statutes,  in  a  criminal  case 
which  was  not  within  the  Jurisdiction  of  the 
district  court  "to  try  and  determine,"  it  was 
competent  for  the  district  court,  after  "de- 
cision" (chapter  250  {  2,  Gen.  Laws  1896)  or 
"Judgment"  (chapter  220,  J  2,  Pub.  St  1882) 
"against  the  party  raising  the  constitutional 
question,"  to  certify  the  cause  for  decision 
of  the  constitutional  question ;  and  this  was 
so  held,  under  the  statute  of  1882,  in  SUte 
T.  Brown  &  Sharpe  Mfg.  Co.,  18  R.  I.  16,  25 
Ati.  246,  17  L.  R.  A.  856,  on  tbe  ground  tbat 
I  the  word  "Judgment,"  used  in  chapter  220, 
I  i  2,  Pub.  St  1882,  was  broad  enough  to  in- 
i  elude  the  finding  of  a  district  court  "ad- 
Judging"  the  defendant  -probably  guilty." 
The  changes  in  the  statutes,  which  ate  ap- 
parent upon  a  comparison  of  the  sections 
heretofore  quoted  and  discussed,  leave  no 
doubt  in  oar  minds  that  the  Legislature  in- 
tended to  change  the  practice,  and  tbat  it  is 
so  changed  as  we  have  set  forth. 

Tbe  cause  is  remanded  to  the  district  court 
of  the  Third  Judicial  district  with  directions 
that  the  complaint  and  all  papers  connected 
therewith  be  forthwith  certified  and  trans- 
mitted to  tbe  clerk  of  the  superior  court  for 
the  county  of  Washington,  pursuant  to  the 
provisions  of  chapter  10  of  the  court  and 
practice  act,  and  particularly  of  section  172 
of  said  chapter. 


STATE  V.  McMANUS. 

(Supreme"  Court    of    Vermont    Washineton. 
Feb.  16,  1906.) 

fobobbt  —  invaud  irstbdments  —  liquob 
Pbescriptions. 

Acts  1904,  p.  135,  No.  115,  f  22,  authorizes 
licensees  to  sell  intoxicating  liquors  for  medic- 
inal purposes,  and  section  24  (page  137)  pro- 
vides that  a  licensee  shall  sell  only  on  the  writ- 
ten prescription  of  a  legally  qualified  physician, 
which  shall  state,  among  other  things,  that  it 
"Is  given  and  necessary  for  medidnal  use." 
Held,  that  a  prescription  containing  no  state- 
ment that  the  liquor  prescribed  was  necessary 
for  medicinal  use  was  Invalid  on  its  face,  so 
that  the  alteration  thereof  would  not  constitute 
forgery  at  common  law. 

Exceptions  from  Washington  Connty 
Court;  John  W.  Rowell,  Judge. 

Barney  McManua  was  informed  against 
for  forgery,  consisting  of  the  alteration  of 
a  physician's  prescription  for  whisky.  From 
a  pro  forma  decree  overmilng  a  demurrer  to 
the  information,  he  brings  exceptions.  Re- 
versed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON, 
POWERS,  and  MILES,  JJ. 

8.  Bollister  Jackson,  State's  Atty.,  for  the 
State.     Senter  &  Senter,  for  respond«it 

MUNSON,  J.  Tbe  information  charges  tlie 
respondent   with  committing  tbe  crime  of 
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forgery,  by  altering  a  physician's  prescription 
for  whisky.  Th6  alteration  alleged  is  the 
change  of  "one"  to  "four"  in  the  designa- 
tion of  the  quantity.  It  is  not  claimed  that 
the  alteration  of  such  an  instrument  is  for- 
gery under  our  statute.  The  question  is 
whether  the  information  is  good  at  common 
law.  Section  22,  No.  115,  p.  135,  Acts  19<H, 
authorizes  licensees  to  sell  intoxicating  liquors 
of  any  kind  for  medicinal  purposes.  Section 
24  (page  137)  of  the  act  provides  that  such 
licensee  shall  he  issued  only  to  retail  drug- 
gists and  apothecaries  who  are  registered 
pharmacists,  and  proyides,  further,  that  the 
holder  of  such  a  license  shall  sell  only  upon 
the  written  prescription  of  a  legally  qualified 
physician,  which  shall  state,  among  other 
things,  that  it  "is  given  and  is  necessary  for 
medicinal  use." 

The  resxKindent  urges  that  the  instrument 
alleged  to  have  been  altered  was  so  defective 
that  its  alteration  would  not  be  forgery.  Of 
the  several  defects  claimed  we  shall  notice 
but  one,  as  to  which  there  is  no  room  for 
argument  The  prescription  In  question  con- 
tains no  statement  tliat  the  liquor  prescribed 
is  necessary  for  medicinal  use.  It  therein 
fails  to  comply  with  the  statute  in  a  very 
essential  particular.  The  pap^  is  Invalid 
upon  its  face,  and  could  not  be  relied  upon 
as  authority  for  a  sale.  This  has  been  held 
In  respect  to  similar  provisions  In  other 
states.  State  v.  Tetrlck,  34  W.  Va.  137,  11 
8.  B.  1002;  State  v.  Nlzdorf,  46  Mo.  App. 
484.  It  has  been  long  and  uniformly  held 
that  a  paper  that  is  invalid  on  its  face  will 
not  sustain  a  charge  of  forgery  at  common  law. 
The  writing  must  be  such  that,  if  genuine, 
it  would  be  apparently  of  some  legal  efficacy- 
It  is  not  to  be  presumed  that  any  one  could 
be  deceived  or  defrauded  by  a  document  ttiat 
is  void  on  its  face.  2  Blsh.  New  Cr.  Law, 
If  628,  524  (3),  638;  State  v.  Briggs,  84  Yt 
601;  People  v.  Shall,  9  Cow.  778. 

Pro  forma  Judgment  reversed,  demurr» 
sustained,  information  quashed,  and  respond- 
ent disctiarged. 


HOWARD  &  BROWN  t.  OAMMON  et  aL 
(TRENCH,  Intervener). 

(Supreme  Court  of  Vermont.    Windham. 
Feb.  16,  1906.) 

JirsnciES  or  thz  Pxaos  —  GAsiiiSHiaRT  ^ 
Jddquekt  roB  Cx^aiicant— Atfkal. 

Plaintiff  in  a  trustee  snlt  is  entitled  to 
appeal  from  a  Justice's  Judgment  sustaining  a 
claimant's  title  to  the  credits  disclosed  by  the 
trustee  and  discharging  such  trustee,  the 
amount  in  issue  between  plaintiff  and  the  claim- 
ant being  in  excess  of  $20,  though  the  suit  is 
not  appealable  as  between  plaintiff  and  defend- 
ant 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  f  482.] 

Exceptions  from  Windham  Connty  Court; 
Seneca  Haselton,  Judge. 

Action  by  Howard  &  Brown  against  H. 
P.  Oanunon  and  anottaw,  in  wliich  Valeria 


P.  French  intervened  as  claimant  of  the  dis- 
closed property.  From  a  Justice's  Judgment 
in  favor  of  claimant  plaintiff  appealed,  and 
from  an  order  overruling  claimant's  motion 
to  dismiss  the  appeal,  she  brings  exc^ti<His. 

Affirmed.  

Argued  before  ROWELL,  C.  J.,  and  TT- 
LER,  MUNSON,  START,  WATSON,  POW- 
ERS, and  MILES,  JJ. 

A.  H.  Humphrey  and  Stickney,  Sargent  4k 
Skeels,  for  plaintiff.  Sanford  E.  Emery  and 
Davis  &  Davis,  for  claimant 

ROWELL,  a  J.  The  question  is  whether 
the  plaintiff  in  a  trustee  suit  can  appeal  from 
the  Judgment  of  a  Justice  sustaining  the 
claimant's  title  to  the  credits  disclosed  by 
the  trustee  and  discharging  the  trustee,  al- 
though the  suit  Is  not  appealable  as  between 
the  plaintiff  and  the  defendant;  the  amount 
in  issue  between  the  plaintiff  and  the  claim- 
ant exceeding  $20.  That  a  trustee  can  ap- 
peal when  the  amount  in  issue  betweoi  bim 
and  the  defendant  exceeds  $20,  although  the 
action  is  not  appealable  as  between  the  plain- 
I  tiff  and  the  def^dant  has  been  decided. 
'  Church  V.  French,  64  Vt  420 ;  American  Ex- 
I  press  Co.  v.  Gray,  62  Vt  421,  20  AtL  276. 
I  It  Is  said  in  the  Church  Case  that  it  was 
'  undoubtedly  the  intention  of  the  statute  to 
place  trustees  upon  perfect  equality  with  the 
principal  parties  In  respect  of  appeals;  that 
if,  in  that  case,  suit  had  been  brought  by  the 
defendant  against  the  trustee  directly,  tlie 
trustee  would  have  had  a  right  to  appeal; 
and  that  when  compelled  to  litigate  the  same 
matter  as  trustee  he  should  have  the  same 
right,  and  that  a  proper  construcUon  of  the 
statute  gave  it  to  him.  It  is  said  In  the 
Express  Company  Case  that  the  contention 
that  the  only  question  was  whether  the 
amount  in  controversy  between  the  plaintiff 
and  the  defendant  exceeded  $20  could  not  be 
acceded  to  without  overruling  the  Church 
Case,  which  the  court  was  not  disposed  t9 
do.  It  is  said  in  Van  Buskirk  v.  Martin.  28 
Vt  726,  that  It  was  the  purpose  and  intention 
of  the  act  allowing  trustees  to  appeid  in  re- 
spect to  their  liability  to  put  them  on  the 
same  ground  as  the  other  parties  to  the  suit 
and  that  the  act  would  have  been  "a  very 
one-sided  affair"  had  it  extended  the  right 
of  appeal  to  the  trustee  and  denied  it  to  the 
plaintiff,  who  litigated  the  question  wIUi 
the  trustee. 

The  claimant  can  appeal,  because,  as  to 
the  merits  of  his  title,  be  Is  a  party  to  the 
suit  within  the  meaning  of  the  statute  allow- 
ing an  appeal  by  "either  party."  Hutchin- 
son V.  Bigelow,  23  Vt  504.  In  the  case  at 
bar  the  claimant  could  have  appealed,  had 
the  Judgment  been  against  her,  because  the 
amount  In  Issue  between  her  and  the  plain- 
tiff exceeded  $20,  as  that  amount  was  the 
amount  of  the  plaintiff's  Judgment  there 
being  funds  enough  in  the  trustee's  hands 
to  pay  that  Judgment  in  full;  and.  as  said 
of  the  act  allowing  a  trustee  to  appeal,  ao  it 
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may  be  said  of  the  statute  allowing  a  claim- 
ant to  appeal,  It  would  be  a  very  one-sided 
affair  to  extend  the  right  of  appeal  to  the 
claimant  and  deny  It  to  the  plaintiff,  the 
party  contending  against  the  claimant's  title. 
Nor  can  the  plaintiff's  right  of  appeal  be 
tested  by  the  right  as  between  the  principal 
parties,  any  more  than  the  trustee's  right 
can  be  thus  tested.  The  Intent  of  the  stat- 
ute is  to  pnt  the  claimant  and  the  plaintiff 
on  perfect  equality  in  regard  to  appealing 
from  a  judgment  respecting  the  claimant's 
title,  and  the  test  Is  the  right  of  appeal  as 
between  them,  and  that  right  Is  mutual.  If 
one  can  appeal,  the  other  can.  This  is  the 
only  fair  construction  of  the  statute.  It 
would  take  clear  language  to  warrant  a 
different  construction. 
Judgment  affirmed. 


BUSHET  T.  NORTHROP. 

(Supreme   Court  of   Vermont.    Franklin. 
Feb.  16,  1906.) 

1.  APPBAI<— MiSOOIfDUOT  OF  COUHSD/— ABOU- 

luirr— Rbvebsibuc  Bbbob. 

In  an  action  for  services.  It  appeared  that 
defendant  gave  plaintiff,  who  could  not  read,  a 
check  for  |S,  on  which  was  written,  "Balance 
in  full  to  date."    Plaintiff  cashed  the  check  and 
testified  that  the  balance  due  him  was  $36.  and 
tliat  some  time  later  defendant  drew  a  check 
for  $18  and  offered  it  to  plaintiff  in  full  settle- 
ment,  which   plaintiff  refused   to   receive.    De- 
fendant testified   that   he  called   plaintiff's  at- 
tention to  what  was  written  on  the  $5  check,  and 
told  him  that,  if  he  accepted  it,  it  would  be  in  ' 
full  settlement  of  his  claim,  and  that  no  check  | 
was  afterwards  offered.    Held,  that  a  (luestion  { 
asked  of  the  Jury  by  plaintiff's  counsel  in  arcu-  I 
ment,  "What  is  the  feeling  toward  an  intelii-  ' 
gent  man  who  takes  advantage  of  a  poor  man's 
ignorance?"  thongh  erroneous,  as  based  on  an 
assumption  of  defendant's  misconduct,  was  not 
reverslbie  error. 

(Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  4135.] 

2.  Tbiai.— Abgumknt  or  Counsel— Evidence. 

Where,  before  trial,  plaintiff  gave  defend- 
ant notice  to  produce  the  stubs  of  all  checks 
drawn  i>y  him  between  certain  dates  and  all  of 
the  checks  then  in  his  possession,  but  defendant 
refused  to  produce  the  stub  books  and  all  books 
except  three,  claiming  the  booics  were  lost,  plaln- 
tilTs  counsel  was  Justified  in  arguing  that  de- 
fendant bad  failed  to  produce  papers  that  were 
or  ought  to  have  been  in  his  possession,  and 
that  it  might  l>e  inferred  therefrom  that  there 
was  something  wrong  in  the  transaction. 

(Ed.  Note. — For  cases  in  point,  see  vol.  46, 
cent.  Dig.  Trial,  |  280.] 

Exceptions  from  Franklin  County  Court; 
James  M.  Tyler,  Judge. 

Assumpsit  for  labor  by  Louis  Busbey 
against  P.  B.  B.  Northrop.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

C  O.  Austin  &  Sons,  for  plaintiff.  Hogan 
&  Hogan,  for  defendant. 

MUNSON,  J.  The  only  qnestions  present- 
ed are  two  concerning  the  argument,  but 


these  require  some  statement  of  the  case. 
It  appears  that  plaintiff  quit  defendant's 
employment  l>efore  his  time  was  out,  and 
went  to  defendant  for  his  pay,  and  tbat  some 
dahn  of  damages  was  made;  tbat  defendant 
finally  gave  plaintiff  a  check  for  $5,  on  which 
was  written,  "Balance  In  full  to  date";  and 
that  plaintiff  got  the  check  cashed.  Plain- 
tiff testified  that  the  balance  due  him  on  bis 
wages  was  |36;  that  defendant  gave  him 
the  $5  check  towards  bis  services,  and  agreed 
to  pay  the  balance  when  his  time  was  out; 
that  he  could  not  read,  and  was  not  told  by 
defendant,  and  did  not  know,  what  was 
written  on  the  check;  tbat  some  time  later 
he  applied  to  defendant  for  the  balance  of 
bis  wages,  and  that  defendant  then  drew 
a  check  for  $18  and  offered  it  to  him  In  full 
settlement;  and  that  he  refused  to  accept  It 
Defendant  testified  that  be  called  plaintiff's 
attention  to  what  was  written  on  the  $5 
check,  and  told  him  tbat  if  be  took  the 
check  it  would  be  in  full  settlement  of 
bis  claim;  and  that  no  check  was  afterwards 
drawn  or  offered. 

In  his  argument  to  the  Jury  plaintiff's 
counsel  asked,  "What  is  the  feeling  towards 
an  Intelligent  man  who  takes  advantage  of 
a  poor  man's  ignorance?"  and  spoke  of  de- 
fendant's conduct  as  contemptible.  This  was 
a  characterization  of  the  defendant  upon  an 
assumption  of  his  misconduct,  rather  than 
an  argument  of  the  evidence  to  prove  the 
misconduct;  but  the  case  presented  by  the 
plaintiff's  testimony  Justified  some  severity 
of  remark,  and  it  can  hardly  be  held  that  the 
mistake  indicated  was  reversible  error. 

Before  the  trial  plaintiff  gave  defendant 
notice  to  produce  the  stubs  of  all  checks 
drawn  by  blm  l>etween  certain  dates,  and  all 
of  the  checks  that  were  in  his  possession. 
The  receptions  say  tbat  defendant  did  not 
comply  with  this  notice,  except  to  produce 
the  $6  check  and  two  previona  checks  cashed 
by  plaintiff,  and  that  he  claimed  his  stub 
books  were  lost  PlalntlflTs  counsel  argued 
that  defendant  had  failed  to  produce  papers 
tliat  were  or  ought  to  have  been  in  his  pos- 
session, and  that  it  might  be  Inferred  from 
this  that  there  was  something  wrong  in  the 
transaction.  The  caae  afforded  a  sufficient 
basis  for  the  argument 

Judgment  affirmed. 


COLSTON  V.  BEAN. 

(Supreme   Court   of   Vermont    Windsor.    Feb. 
1,  1906.) 

FBAtTD  —  ACTIOn  —  BVIDKNCB  —  BUBDKN  Or 

Pkoof. 

I         Where,  in  an  action  for  defendant's  fraud 

I  in  selliug  plaintiff  chattels  as  free  from  incum- 

I  brance  when  they  were  mortgaged,  the  defense 

I  was  an  agreement  with  the  mortgagee  whereby 

defendant  had  a  richt  to  sell  and  that  plaintiff 

bought   with   knowledge   of   the   mortgage,   the 

burden  was  upon  plaintiff  to  prove  the  fraud 

by  a  preponderance  of  the  evidence. 

[BM.  Notp. — For  cases  in  point,  see  voL  23, 
Cent.  Dig.  Fraud,  U  46,  47.] 
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Exceptions  from  Windsor  County  Court; 
John  H.  Watson,  Judge. 

Action  by  J.  F.  Colston  against  W.  W. 
Bean.  From  a  Judgment  In  favor  of  defend- 
ant,   plaintiff   brings    exceptions.    Affirmed. 

See  58  Atl.  795. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  HASELTON,  and  POWERS, 
JJ. 

Jos.  C.  Enrlgbt  and  Edward  R.  Budc,  tor 
plaintiff.    J.    D.  Denlson,  for  defendant 

TYLER,  3.  Action :  Case,  for  tbe  defend- 
ant's alleged  fraud  In  a  sale  to  the  plaintiff 
of  certain  wagons  as  free  from  Incumbrance, 
when  they  were  Incumbered  by  a  mortgage 
to  W.  H.  Dubois.  Defense:  That  an  agree- 
ment with  Dubois  the  defendant  had  a  right 
to  sell  the  wagons;  also  that  the  plaintiff 
bought  them  with  knowledge  of  the  mortgage. 
The  court  Instructed  the  jury  that,  as  the 
plaintiff  had  alleged  fraud  in  the  sale,  the 
burden  as  upon  blm  to  prove  It  by  a  prepon- 
derance of  the  evidence.  The  plaintiff  con- 
tends that  this  was  error;  that,  as  the  de- 
fendant had  attempted  to  justify  the  sale 
upon  the  ground  of  the  mortgagee's  permis- 
sion, the  burden  was  upon  htm  to  prove  such 
permission. 

When  the  defendant  had  introduced  evi- 
dence tending  to  prove  the  fact  of  permission, 
the  burden  was  upon  tbe  plaintiff  to  overcome 
this  evidence  by  a  greater  weight  of  his  evi- 
dence in  order  to  establish  his  claim  of  fraud. 
The  record  of  the  trial  Is  not  before  us,  but 
presumably  the  plaintiff  proved  the  allega- 
tions in  his  declaration,  and,  resting  there, 
was  entitled  to  a  verdict  The  defendant  did 
not  set  up  an  affirmative  defense,  but  sought 
to  relieve  the  case  of  the  element  of  fraud 
claimed  by  the  plaintiff  to  exist  Fraud  la 
not  presumed,  but  must  be  proved.  There- 
fore the  plaintiff  was  Itound  to  maintain  tbe 
affirmative  of  the  Issue  tendered  in  his  dec- 
laration. It  Is  the  rule  that  the  obligation 
of  proving  a  fact  rests  upon  the  party  who 
substantially  asserts  the  affirmative  of  the  is- 
sue. 1  Greenl.  Ev.  74 ;  Bosworth  v.  Bancroft, 
74  Vt  451,  62  AtL  1050.  The  burden  of 
proof.  In  tbe  sense  of  the  duty  of  producing 
evidence,  may  pass  from  one  party  to  the 
ether  as  a  case  progresses,  while  the  burden 
of  proof,  meaning  tbe  obligation  to  establish 
tbe  truth  of  tbe  claim  upon  which  the  plain- 
tifTs  case  rests,  Is  upon  blm  throughout  the 
trUil.  See  Thayer's  Treatise  on  Ev.  c.  9;  1 
Greenl.  Ev.  c.  3 ;  6  Am.  &  Eng.  Ency.  22. 

Judgment  affirmed. 


STATE  V.  WATERMAN. 

(Supreme  Court  of  Vermont.    Essex.    Feb.   2, 
1906.) 

Criminal  Law — Plea  in  Abatement — Sum- 

CIENCY. 

Under  V.  S.  1127,  providing  that  a  person 
drawn  as  juror  from  a  town  containing  more 
than  200  inhabitants  shall  be  disqualified  from 


serving  again  for  two  years,  a  plea  in  abatement 
filed  at  tbe  October  term,  alleging  that  on  a 
date  before  the  March  term  a  certain  Juror 
was  summoned  as  juror,  and  attended,  qualified, 
and  acted  aa  such  through  the  term,  'Hvitboat 
this,  that  said  [juror]  was  daring  said  last- 
mentioned  session  of  said  court  summoned  as  a 
Pftit  juror  to  serve  at  said  session  of  cottrt," 
was  demurrable,  because  not  showing  that  ttaa 
juror  was  not  drawn  as  a  special  or  struck 
juror;  the  allegation  that  he  was  "drawn"  not 
being  sufficient  for  tills  purpose,  in  view  of  sec- 
tions 1134j  1137,  speaking  of  a  struck  jury 
as  "drawn"  and  calling  it  a  "special  jury." 

Exceptions  from  Eases  County  Court; 
Qeorge  M.  Powers,  Judge. 

Robert  Waterman  was  Indicted  for  m  order. 
A  demurrer  to  a  plea  in  abatement  was  sus- 
tained, defendant  excepted,  and  the  case  was 
certified  to  the  Supreme  Court    Affirmed. 

Argued  before  ROWELL,  C  J.,  and  TY- 
LER, WATSON,  and  HASELTON,  JJ. 

Clark  O.  Vltts,  Atty.  Gen.,  and  Harry 
Blodgett  for  the  State.  Harland  B.  Howe, 
for  respondent 

ROWELL,  O.  J.  This  Is  an  indictment  for 
murder.  The  statute  provides  that  "each 
person  drawn  by  the  sheriff  or  his  deputy  to 
serve  as  grand  or  petit  juror  from  a  town 
containing  more  than  200  inhabitants,  shall 
l>e  disqualified  from  again  serving  as  Juror 
for  two  years  from  such  drawing."  V.  S. 
1127.  Relying  on  this  statute,  the  prisoner 
pleads  In  abatement  that  Burt  L.  Blodgett, 
one  of  the  grand  jurors  who  participated  In 
finding  and  presenting  said  indictment,  was 
drawn  within  two  years  to  serve  as  a  petit 
Juror  from  the  town  of  Lemington,  which 
contained  more  than  200  inhabitants.  Tbe 
sufficiency  of  this  plea  is  challenged  by  de- 
murrer. It  alleges,  in  substance,  as  induce- 
ment that  on  the  12th  day  of  March,  A.  D. 
1904,  and  before  the  session  of  the  March 
term,  1904,  of  the  Essex  county  court,  said 
Blodgett  was  drawn  and  summoned  to  serve 
as  petit  juror  at  said  session  of  said  court, 
and  did  then  and  there  attend  as  such  juror, 
and  qualified,  acted,  and  served  as  such 
through  said  term,  "without  this,  that  said 
Blodgett  was,  during  said  last-mentioDed 
session  of  said  court  summoned  as  a  petit 
Juror  to  serve  at  said  session  of  said  court" 

A  plea  in  abatement  must  not  only  fully 
answer  what  Is  necessary  to  be  answered, 
but  must  also  anticipate  and  exclude  all 
supposable  matter  that  would.  If  alleged  on 
the  other  side,  defeat  It  Tested  by  this 
rule  the  plea  is  bad,  because  the  absque  hoc 
does  not  perform  its  office  by  curing  the  ar- 
gumentativeness of  the  inducement  by  negat- 
ing that  Blodgett  was  drawn  as  a  special 
or  struck  Juror ;  for  to  such  a  Juror  the  stat- 
ute relied  upon  does  not  apply.  It  is  not 
enough  to  negate  that  Blodgett  was  sum- 
moned during  said  session,  for  a  struck 
Jury  is  to  be  summoned  before  tbe  term,  the 
same  as  an  ordinary  petit  Jury,  except  tales- 
men summoned  to  fill  the  panel.  The  argu- 
ment that  struck  Jurors  are  not  drawn,  bat 
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ire  selected  and  listed  by  the  assistant  judges 
iDd  the  connty  cleric,  acting  as  commission- 
irs,  that  there  is  no  such  thing  In  our  law 
18  a  special  Juror,  and  that  therefore  It  Is 
luffldent  to  negate  that  Blodgett  was  sum- 
Doned  during  the  term,  is  not  well  founded; 
•or  the  statute  speaks  of  and  regards  a  struck 
inry  as  "drawn,"  and  calls  it  a  "special 
ury,"  and  its  Individual  members  "special 
iorors."    V.  8.  1134,  1137. 

There  are  other  objections  made  to  this 
)lea,  but  they  need  not  be  considered.  The 
>ther  pleas  are  waived. 

Affirmed  and  remanded. 


STATE  V.  PAIGE. 

[Supreme  Court  of  Vermont  Caledonia.  Feb. 
•  1,  1906.) 

^  Irtoxioatiko  Liquokb — Illegal  Sale — In- 
formation —  NlMATiyiNO  BXCEamONS  IN 
STAXnTE. 

Under  Acts  lfl02,  p.  98,  No.  90,  !  21,  pro- 
libiting  the  exposing  or  keeping  for  sale  of  in- 
oxicating  liquor  except  as  authorized  by  the 
ict,  but  declaring  that  tbe  act'  shall  not  apply 
:o  certain  sales  of  cider  and  native  wine,  an 
nformation  for  violation  of  the  statute  need 
lot  state  that  the  liquor  sold  was  not  of  the 
cind  specified  in  the  exception. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
>nt.  Dig.  Intoxicating  Liquors,  {$  246-248.] 

5.  Same — Description  of  Offense. 

An  Information  under  Acts  1902,  p.  92, 
Mo.  90,  forbidding  the  exposing  or  keeping  for 
lale  of  intoxicating  liquor  except  in  accordance 
it'ith  the  provisions  m  the  act,  need  not  show 
low  the  liquor  was  kept  or  exposed  further  than 
>y  following  tbe  language  of  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Dent.  Dig.  Intoxicating  Liquors,  {  251.] 

{.  Same — Description  of  Liquor. 

Neither  is  it  nec&ssary  to  specify  the  kinds 
>f  liquor  kept  or  exposed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
>nt.  Dig.  Intoxicating  Liquors,  U  231,  251.] 

L  CoNsnTtrnoNAL  Law — Determination  op 
Constitutional  Question-^Necessity. 
Inasmuch  as  the  provisions  of  Acts  1902,  p. 
)2,  No.  90,  authorizing  searches  and  seizures 
a  connection  with  prosecutions  for  the  illegal 
sale  of  liquor,  are  not  so  connected  with  the  re- 
nainder  of  the  act  as  to  render  it  unconstitu- 
:ional  as  a  whole,  even  though  the  search  and 
seizure  provisions  should  be  conceded  to  be  so, 
>ne  who  is  prosecuted  under  the  act,  but  has 
lot  been  affected  by  the  provisions  as  to 
learches  and  seizures,  cannot  question  the  con- 
ititutionality  of  the  search  and  seizure  clauses. 
[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Dent  Dig.  ConstituUcmal  Law,  §  39.] 

Exceptions  from  Caledonia  County  Court; 
lames  M.  Tyler,  Judge. 

Harry  Paige  was  indicted  for  keeping  and 
exposing  intoxicating  liquor  for  sale  con- 
trary to  tbe  provisions  of  the  statute.  De- 
murrer to  the  Indictment  was  overruled,  and 
lefendant  excepts.    Judgment  affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  START,  HASEL- 
TON,  and  POWERS,  JJ. 

Frank  D.  Thompson,  State's  Atty.,  and 
David  E.  Porter,  for  the  State.  M.  M.  Qtot- 
don  and  J.  P.  Lamson,  for  respondent 


POWERS,  J.  An  information  in  two 
counts  for  keeping  and  exposing  intoxicating 
liquor  for  sale  contrary  to  the  provisions  of 
No.  90,  p.  92,  Acts  of  1902.  A  demurrer 
thereto  assigning  ten  causes,  of  which  only 
those  hereinafter  considered  are  relied  upon 
In  the  respondent's  brief. 

The  first  clause  of  section  21  of  the  act  of 
1902  prohibits  the  exjiosing  or  keeping  for 
sale  Intoxicating  liquor  except  as  author- 
ized in  the  act  The  second  clause  of  the 
same  section  provides  that  the  act  shall  not 
apply  to  certain  sales  of  elder  and  native 
wines,  or  to  the  furnishing  liquor  In  one's 
own  dwelling  unless  under  the  circumstances 
specified.  The  respondent  claims  that  the  In- 
formation Is  fatally  defective,  In  that  It  does 
not  show  by  proper  averment  that  the  liquor 
referred  to  therein  was  not  of  the  kinds  speci- 
fied In  tbe  second  clause  of  tbe  section  to 
which  the  prohibition  does  not  apply.  Such 
averment  was  unnecessary.  It  is  only  when 
the  exception  In  a  penal  statute  is  so  Incor- 
porated with  the  enactment  as  to  constitute 
a  material  part  of  the  definition  or  descrip- 
tion of  tbe  ottense  that  it  need  be  negatived 
In  the  information ;  otherwise,  it  is  matter  of 
defense  merely.  To  Illustrate:  In  an  In- 
dictment under  a  peddler's  license  act'  which 
excepted  from  its  operation  goods  manufac- 
tured In  this  state.  It  was  held,  in  State  v. 
Hodgdon,  41  Vt  139,  that  It  was  not  necessary 
to  aver  that  the  goods  peddled  were  not  manu- 
factured in  this  state.  Under  a  statute  pro- 
hibiting the  killing  of  deer,  tbe  third  section 
of  which  provided  that  it  should  not  apply 
to  deer  partially  or  wholly  domesticated,  it 
was  held,  in  State  v.  Norton,  45  Vt  258,  that 
It  was  unnecessary  to  aver  that  the  deer  re- 
ferred to  was  not  domesticated.  In  a  prose- 
cution for  bigamy,  under  a  statute  one  section 
of  which  provided  that  it  should  not  apply  to 
certain  persons  therein  specified,  it  was  held 
unnecessary,  in  State  v.  Abbey,  29  Vt  60, 
67  Am.  Dec.  754,  to  negative  tlie  exception 
by  averment  In  a  prosecution  under  V.  S. 
711,  which  requires  children  between  certain 
ages  to  be  sent  to  the  public  schools  unless 
they  belong  to  the  classes  therein  specified, 
it  was  held.  In  State  v.  McCaffrey,  69  Vt 
85,  37  Atl.  284,  to  be  unnecessary  to  negative 
tbe  exceptions  In  the  statute.  Tbe  same  re- 
sult was  reached  in  State  v.  Bevins,  70  Vt 
574,  41  Atl.  655,  where  tbe  question  Is  suffi- 
ciently discussed.  If  further  authorities 
were  required,  reference  might  be  had  to 
Becker  v.  State,  8  Ohio  St  391,  Com.  v. 
Hart,  11  Cush.  130,  and  Com.  v.  Oagne  (Mass.) 
26  N.  E.  449,  10  L.  R.  A.  442,  wherein  this 
very  question  was  decided. 

Tbe  respondent  Insists  that  the  Informa- 
tion should  show  how,  where,  and  what  kinds 
of  liquors  were  kept  or  exposed  for  sale.  It 
was  not  necessary  to  show  how  it  was  kept  or 
exposed,  for  the  statute  which  creates  tbe 
offense  fully  defines  it  in  clear  and  unmis- 
takable terms,  and  the  charge  here  Is  In  the 
terms  of  tbe  statute.    Nothing  mora  It  re- 
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quired.  State  r.  Jones,  33  Vt  443;  State  v. 
Cook,  88  Vt  437;  State  t.  Hodgson,  66  Vt,  at 
page  ISO,  28  Atl.  1089.  The  Information  does 
show  where  the  liquor  was  kept  and  ex- 
posed— at  Hardwlck,  in  the  county  of  Cale- 
donia. This  averment  is  sufBcIent  State  t. 
Suitor,  78  Vt  — ,  63  Atl.  182.  It  was  un- 
necessary to  specify  the  kinds  of  liquor  kept 
or  exposed.    State  y.  Reynolds,  47  Vt  297. 

The  respondent  attacks  the  constitutional- 
ity of  the  act  on  the  ground  that  the  search 
and  seizure  clauses  thereof  In  no  wise  pro- 
vide for  a  notice  and  hearing  before  for- 
feiture, and  so  deprive  a  person  of  his  prop- 
erty without  due  process.  But  the  respond- 
ent not  being  affected  by  the  search  and 
seizure  clauses.  Is  not  in  a  position  to  chal- 
lenge their  constitutionality  (State  v.  Scam- 
plni,  77  Vt  92,  59  Atl.  201),  unless  those 
clauses  are  of  such  a  character  that  their 
Invalidity  would  vitiate  the  whole  act.  For, 
as  was  recently  pointed  out  in  the  Scampini 
Case,  and  again  In  State  t.  Abraham,  78 
Vt  63,  61  Atl.  766,  it  is  only  when  the  In- 
valid provision  Is  so  interwoven  with  the 
other  provisions  of  the  enactment  as  to  con- 
stitute an  essential  element  of  its  scheme, 
and  Is  one  without  which  the  act  would  be 
Incomplete  and  unenforceable  according  to 
the  legislative  intent  that  it  vitiates  the 
whole.  These  clauses  are  not  of  that  char- 
acter, and  can  be  rejected  without  marring 
the  legal  symmetry  of  what  remains.  This 
was  so  held  In  State  ex  rel.  Potter  v.  Snow,  3 
R.  I.  64.  So  we  decline  to  pass  upon  the  con- 
stitutionality of  the  provisions  complained  of, 
since  the  respondent  could  gain  nothing  there- 
by, and  hence  Is  not  in  a  position  to  raise  the 
question. 

Judgment  affirmed,  and  cause  remanded. 


STATE  V.  WEBBER. 

(Supreme    Court   of    Vermont.    Caledonia. 
March  2, 1906.) 

1.  Pkbjdbt — Indictment — Sufficienct. 

.A.n  indictment  for  perjury  in  the  form  pre- 
scribed by  V.  S.  5417,  form  49,  is  not  demur- 
rable for  failing  to  allege  that  defendant  was 
sworn  by  a  person  legally  qualified  to  admin- 
ister tlie  oath,  as  the  allegation  that  defendant 
committed  the  crime  of  perjury  implies  an  oath 
legally  administered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  39, 
Cent  Dig.  Perjury,  |  77.] 

2.  Indictment  —  Stjtficienot  —  Statutobt 
Forms — Constitutionautt. 

The  legislature  may  prescribe  the  form  of 
indictments,  providing  it  does  not  contravene 
the  constitutional  provisions. 

[Ed.  Note. — For  cases  in  point,  see  vol;  27, 
Cent  Dig.  Indictment  and  Information,  {  90.] 

3.  Same  —  Constttotionai.  Requibements  — 
Settino  Out  Cause  and  Natube  of  Accu- 
sation. 

An  indictment  for  perjury  alleged  to  have 
been  committed  before  the  srand  jury,  and 
which  does  not  specify  the  subject-matter  of  the 
investigation  tlien  t)eing  pursued  by  the  grand 
jury,  is  violative  of  Const,  art.  10,  guaranty- 
ing to  an  accused  the  right  to  demand  the  cause 
and  nature  of  the  accusation  against  him. 


Exceptions  from  Caledonia  County  Court. 
Loveland  Munson,  Judge. 

Henry  Webber  was  indicted  for  perjury. 
A  demurrer  to  the  Indictment  was  over- 
ruled, and  defendant  brings  exceptions.  De- 
murrer sustained. 

Argued  before  ROWELL,  C.  J,  ang 
TTLER,  WATSON,  HASELTOX,  and  POV- 
ERS,  JJ. 

Frank  D.  Thompson,  State's  Atty..  and 
David  E.  Porter,  for  the  States  Taylor  k 
Dutton,  for  respondent 

POWERS,  J.  This  is  an  indictment  in  two 
counts  charging  the  respondent  with  perjni? 
before  the  grand  jury  of  Caledonia  countr 
at  its  June  session,  1905.  The  indictm«£( 
and  each  coimt  thereof  is  demurred  to:  and 
we  are  called  upon  to  determine  tlie  suffi- 
ciency of  the  statutory  form  (V.  S.  5417. 
form  49),  in  conformity  to  which  tliis  indict- 
ment is  drawn. 

The  first  ground  of  demurrer  urged  by  the 
respondent  Is  that  neither  count  contains  s 
sufficient  allegation  that  the  respondent  wa> 
sworn  before  the  grand  jury  by  a  person 
legally  qualified  to  administer  the  oatb.  The 
first  count  Is  entirely  silent  on  this  subject 
The  second  alleges  that  the  respondent  wa.' 
"sworn  by  and  before  said  grand  jury  to  tell 
the  whole  truth,"  etc.  Each  count  allege^ 
that  the  respondent  "committed  the  crini* 
of  perjury,"  and  under  the  decision  in  State  v. 
Camley,  67  Vt  322,  31  AU.  840,  tills  is  all 
that  is  required  in  respect  of  the  respondents 
being  sworn.  A  direct  averment  that  tie  was 
sworn  Is  not  necessary,  since  the  term  "pe^ 
Jury,"  ex  vl  termini,  implies  an  oath  lawfully 
administered.  State  v.  Corson,  59  M&  13T: 
State  V.  Peters,  107  N.  a  876,  12  a  K.  74: 
State  V.  Gates,  107  N.  O.  at  page  834,  12  S. 
E.  at  page  320.  And  this  is  so,  whether  the 
crime  charged  is  common-law  perjury  or 
statutory  false  swearing;  for  in  this  respect 
they  are  essentially  the  same. 

It  is  further  urged  that  the  Indictment  i$ 
fatally  defective  because  neither  count  sped- 
fled  the  subject-matter  of  the  investigation 
then  being  pursued  by  the  grand  jury.  On 
this  point  the  Camley  Case  is  not  authority, 
for  the  question  was  not  there  involved:  and. 
as  was  pointed  out  in  State  v.  Bowell.  TO 
Vt  405,  41  Atl.  430,  that  decision  wait  no 
farther  than  to  cover  certain  el«nents  of 
the  crime  Itself.  The  respondent  Insists 
that  the  indictment  here  and  the  form  jxt- 
scribed  by  the  statute  are  insufficient  to 
meet  the  requirements  of  the  Constitutton. 
and  that  therefore  the  Legislature  bad  do 
authority  to  establish  its  sufficiency.  Tbf 
Legislature  may  simplify  and  mold  the  form 
of  indictments  at  pleasure,  provided  in  so 
doing  it  does  not  contravene  tlie  constitu- 
tional provisions  and  leaves  enough  to  meet 
the  constitutional  requirements.  State  v. 
Comstoek,  27  Vt.  553.  But  this  power  of  the 
Legislature  is  thus  limited,  and  if,  as  claim- 
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'd  by  the  respondent,  this  Indictment  does 
lot  sufficiently  apprise  blm  of  the  cause  and 
tature  of  the  accusation  brought  against 
ilm,  as  required  by  article  10  of  the  Con- 
ititntlon  of  the  state,  it  is  fatally  defective, 
lotwltlistanding  the  legislature  has  declared 
bat  sach  an  indictment  shall  be  sufBcIent. 
:8  it  necessary,  then,  in  order  to  meet  this 
-equlrement  and  to  snfBclently  inform  this 
■espondent  of  the  cause  and  nature  of  the 
■harge,  to  specify  the  matter  then  under  con- 
sideration by  the  grand  Jury?  We  think  It 
8.  The  highest  degree  of  certainty  is  not 
•equlred,  but  the  charge  must  be  set  forth 
^itb  such  accuracy  of  circumstance  as  will 
ipprlse  him  with  reasonable  certainty  of 
he  nature  of  the  same,  that  he  may  intelli- 
Cently  prepare  to  meet  it,  and,  if  convicted, 
tuccessfully  plead  his  conviction  in  a  subse- 
luent  prosecution  therefor.  This  must  not 
>e  left  to  conjecture  or  inference.  It  must 
ippear  by  positive  averment  In  no  other 
way  can  a  respondent  get  the  full  benefit 
>f  this  salutary  provision  of  the  Constitu- 
tion. It  is  strongly  intimated,  tbough  not 
lecided,  in  Commonwealth  v.  Pickering,  8 
3  rat.  (Va.)  628,  58  Am.  Dec.  168,  that  in 
charging  perjury  committed  before  a  grand 
jury  the  particular  inquiry  then  before  that 
lury  must  be.  set  out  In  the  indictment;  and 
It  is  expressly  held  In  Commonwealth  v. 
Taylor,  96  Ky.  394,  29  S.  W.  138,  that  such 
allegation  Is  necessary  to  fully  apprise  the 
fiecused  of  the  nature  of  the  charge  against 
blm. 

The  pro  forma  Judgment  is  reversed,  the 
demurrer  sustained,  the  Indictment  adjudged 
insufficient  and  quashed,  and  the  respondent 
let  go  without  day. 


MIXER  V.  HBRRICK  et  al. 

{Supreme  Court  of  Vermont.    Windham.    Feb. 
2,  1906.) 

1.  Mttnicipal    Cobpobations— Stbbxts— Dx- 
FECTS— LiABiLrrr  o»  Abuttino  Ownbb. 

Where  a  hole  in  a  sidewalk  in  front  of  de- 
fendants' property  was  made  with  the  consent 
of  the  municipal  authorities  having  power  to 
arrant  such  consent,  defendants  were  liable  for  ; 
injuries  sustained  by  a  defect  in  the  covering 
thereof  only  on  proof  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent   Dig.   Municipal    Corporations,    f    1692.] 

2.  SaUB— COUFLAINT— NOTICK. 

Where,  in  an  action  for  injuries  to  a 
pedestrian  by  the  alleged  defective  covering 
of  a  bole  in  a  sidewalk  in  front  of  defendants^ 
property,  the  declaration  cliarged  tliat  defend- 
ants for  a  long  time  prior  thereto  had  owned 
the  adjoining  premises  and>that  a  hole  in  the 
sidewalk  had  been  used  by  them,  their  agents 
and  tenants,  as  a  means  of  entering  the  base- 
ment of  the  building,  tliat  the  hole  had  been 
covered  by  an  iron  grate  which  had  not  l)een 
safely  protected,  in  that  the  pins  on  which  the 
grate  rested  were  so  short  that  the  grate  would 
slip  therefrom  and  fall  into  the  hole,  such  al- 
legations were  sufficient  to  charge  defendants 
with  notice  of  the  defect 

Exceptions  from  Windham  County  Court; 
George  M.  Powers,  Judge. 


Action  by  Roy  H.  Mixer,  by  his  next  friend, 
against  J.  Newton  Herrick  and  others.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint defendants  bring  exceptions.  Af- 
firmed. 

Argued  before  ROWELIi,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  and  HASEL- 
TON,  JJ. 

Frank  E.  Barber,  for  plaintiff.  F.  D.  E. 
Stowe  and  Waterman  &  Martin,  for  de- 
fendants. 

WATSON,  J.  This  case  Is  here  on  demur- 
rer to  the  declaration,  which  is  in  two  counts. 
The  declaration  is  based  upon  the  negligence 
of  the  defendants  in  permitting  the  bole  in 
the  sidewalk  in  front  of  their  block,  and 
used  by  them  in  connection  with  it  on  the 
easterly  line  of  Main  street  in  the  East  Vil- 
lage of  Brattleboro,  to  be  and  continue  to 
be  insufficiently  and  defectively  covered.  It 
contains  no  allegation  that  the  existence  of 
the  hole  was  unlawful,  or  that  it  constituted 
an  unauthorized  obstruction  of  the  sidewalk, 
and  hence  a  wrong  or  a  nuisance.  There  is 
a  distinction  between  an  action  for  injuries 
suffered  by  reason  of  a  positive  wrong  com- 
mitted by  some  other  person,  and  an  action 
for  injuries  sustained  by  reason  of  such  per- 
son's negligence,  and  this  is  of  the  latter 
kind.  Dickinson  v.  Mayor,  etc,  92  N.  T.  584 ; 
Clifford  V.  Dam,  81  N.  Y.  52.  The  general 
rule  is  that  any  unauthorized  obstruction  or 
excavation  in  a  public  street  Impairing  its 
safety  constitutes  a  public  nuisance,  and  sub- 
jects the  person  creating  or  maintaining  it 
not  only  to  indictment  but  also  to  liability  In 
a  civil  action  by  any  person  who,  without 
fault  on  bis  part  suffers  special  injury  there- 
from, and  no  question  of  negligence  on  the 
part  of  the  wrongdoer  can  arise;  tiis  act 
being  wrongful.  But  when  an  obstruction 
or  excavation  is  made  with  the  consent  of 
municipal  authorities  having  power  to  grant 
it  as  we  assume  it  was  in  this  case,  the  rule 
of  liability  Is  less  severe  and  rests  upon  the 
ordinary  principles  of  negligence.  Dill.  M«m. 
Orp.  S?  699,  700,  1032;  Baggage  v.  Powers, 
130  N.  Y.  281,  29  N.  B.  132,  14  L.  R.  A.  398 ; 
Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N. 
E.  373;  Calder  v.  Smalley,  66  Iowa,  219,  23 
N.  W.  638,  65  Am.  Rep.  270.  Whether  by 
neglect  the  obstruction  or  excavation  made 
with  such  consent  may  become  a  nuisance 
there  is  no  occasion  to  inquire.  The  case  of 
Buchanan  v.  Town  of  Barre,  66  Vt  129,  28 
Ati.  878,  23  L.  B.  A.  488,  44  Am.  St  Rep. 
829,  relied  upon  by  the  defendant  is  not  in 
conflict  with  this  doctrine.  There  the  plain- 
tiff sotight  to  recover  for  injuries  received  by 
slipping  and  falling  on  the  sidewalk  in  the 
village  of  Barre,  in  consequence  of  its  slip- 
pery condition,  at  a  point  two  to  four  feet 
from  the  steps  of  the  town  hall  or  opera 
house,  when  going  there  to  attend  an  enter- 
tainment given  by  an  opera  company.  It 
was  held  that  the  plaintiff  could  not  recover, 
since  (1)  tliere  was  no  statutory  liability  oa 
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the  part  of  the  town  or  village,  and  (2)  there 
was  no  liability  consequent  on  the  fact  that 
the  defendant  owned  the  opera  house  and 
rented  It  on  the  occasion  in  question  to  the 
opera  company,  receiving  rent  therefor;  for, 
considered  as  a  private  individual,  the  de- 
fendant had  no  control  of  the  sidewalk  which 
was  a  part  of  the  public  street,  owed  no 
duty  to  the  plaintiff  In  respect  to  Its  con- 
dition, and  consequently  was  under  no  lia- 
bility for  its  defects. 

It  is  urged  that  the  declaration  contains  no 
allegation  that  the  defendants  had  notice  or 
knowledge  of  the  defect  complained  of,  which 
it  is  argued  Is  necessary  to  render  them 
liable  In  this  action.  Assuming,  but  not 
deciding,  that  It  must  appear  from  the  dec- 
laration that  the  defendants  did  have  such 
notice  or  knowledge,  yet  the  second  count  Is 
sufficient  It  is  there  alleged  that  the  de- 
fendants, at  the  time  In  question  and  for  a 
long  time  prior  thereto,  owned,  possessed, 
and  occupied  the  premises  and  building  de- 
scribed therein,  and  that  there  was,  and  had 
been  for  a  long  time  prior  thereto,  a  certain 
bole  In  the  sidewalk,  etc.,  the  same  being 
used  by  the  defendants,  their  agents  and 
tenants,  as  a  means  of  entering  the  basement 
of  said  building  with  merchandise  and  other 
articles  of  personal  property.  It-  Is  averred 
that  the  hole  was  three  feet  by  three  feet 
and  about  four  feet  deep;  that  it  then  was, 
and  for  a  long  time  had  been,  covered  by  an 
Iron  grate,  when  not  in  use  by  the  defend- 
ants, their  agents  or  tenants,  for  the  pur- 
poses aforesaid.  The  alleged  negligence  of 
the  defendants  consisted  In  their  failure  to 
keep  the  hole  safely  protected  and  securely 
covered.  In  that  the  Iron  pins  on  which  the 
grate  rested  were  so  short,  and  the  grate 
was  so  small,  that  the  latter  woukl  slide 
and  slip  from  the  iron  pins  and  fall  into 
the  hole.  This  defect.  If  It  existed,  was 
patent,  and  we  think  the  allegations  of  the 
defendants'  occupancy  of  the  premises  and 
of  their  use  of  the  bole  sufficiently  show 
that  they  bad  notice  of  the  condition  of 
the  grate  and  of  the  pins  which  supported 
it  It  thus  appearing  that  the  defendants 
bad  such  notice,  an  express  averment  there- 
of was  unnecessary.  Gould's  PI.  Ch.  Ill, 
§  8.  The  second  count  shows  a  cause  of 
action,  and  Is  sufficient 

Since  the  demurrer  is  to  the  declaration, 
and  one  count  Is  sufficient,  the  demurrer  must 
be  overruled. 

Judgment  affirmed,  and  cause  remanded. 


MANLET  V.   VERMONT  MDT.  FIRB  INS. 
CO. 

(Supreme  Court  of  Vermont.    Windham.     Feb. 
2,  lOOG.) 

1.  Accord  and  Satisvactiok  —  Unixkctdtsd 

ACCOBD. 

An  unexecuted  accord  is  no  bar  to  an  action 
on  the  original  undertaking. 

[Ed.   Note. — For  cases   in  point,  see  vol.   1, 
Cent  Dig.  Accord  and  Satisfaction,  |  116.] 


2.  Sauk— Pbokisc— AocEFTANCK. 

A  fire  loss  was  adjusted,  payment  to  be 
made  according  to  insurer's  rules.  No  dis- 
pute having  arisen,  defendant  mailed  a  notice 
that  its  directors  had  allowed  the  snm  stated, 
and  inclosed  a  receipt  informing  plaintiff  that 
the  company's  check  would  be  fonrarded  on  tlie 
return  of  such  receipt.  No  proof  of  tender 
of  such  check  having  been  made,  plaintiff  sub- 
sequently filed  additional  proofs  of  loss,  pur- 
porting to  cover  articles  not  included  in  the 
original  proofs  and  omitted  by  mistake,  after 
which  a  tender  of  the  amount  called  for  by  me 
original  proof  of  loss,  with  interest  and  costs, 
was  made.  Held  that,  defendant's  promiae  to 
pay  the  loss  as  originally  proved  not  having 
been  accepted  in  satisfaction,  the  agreemen: 
amounted  to  a  mere  executory  accord,  which  wu* 
no  satisfaction. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  1, 
Cent  Dig.  Accord  and  Ratisfactiou,  ^  11&] 

Exceptions  from  Windham  County  Court; 
John  H.  Watson,  Judge. 

Action  by  Pruclus  W.  Manley  against  the 
Vermont  Mutual  Fire  Insurance  Company. 
From  a  Judgment  for  defendant  for  costs 
after  tender,  plaintiff  brings  exception&  Re- 
versed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  START,  HASELTON,  and 
POWERS,  JJ. 

F,  D.  B.  Stowe,  for  plaintiff.  E.  L.  Water- 
man, J.  L.  Martin,  and  £.  W.  Gibson,  for 
defendant 

POWERS,  J.  The  plaintiff  took  ont  a 
fire  insurance  policy  in  the  defendant  com- 
pany, covering  certain  property  In  Dummers- 
toa  On  the  13tb  day  of  July,  1902,  during 
the  life  of  the  policy,  the  property  was  to- 
tally destroyed  by  fire.  The  next  day  the 
plaintiff  gave  the  company's  agent  at  Brat- 
tleboro  notice  of  the  fire,  and,  with  the  as- 
sistance of  the  defendant's  regular  adjnsto', 
who  happened  to  be  in  the  vicinity,  made  out 
on  blanks  furnished  by  the  adjuster,  a  swom 
proof  of  loss  in  due  form  showing,  among 
other  things,  four  items  of  damage,  aggre- 
gating, according  to  the  plaintiff's  valuation, 
$500.37,  to  which  was  appended  the  following 
statement,  signed  by  the  plaintiff:  "It  is 
hereby  agreed  that  If  the  said  company  [de- 
fendant] allow  the  sum  of  $500.37  on  this 
claim  It  shall  be  accepted  by  the  undersigned 
as  a  full,  final  adjustment  of  the  same.  Pay- 
ment to  be  made  agreeable  to  the  rules  and 
regulations,  and  in  accordance  with  tbe  act 
of  Incorporation  and  by-laws  of  said  com- 
pany. The  amount  allowed  to  be  cancelled 
from  the  policy."  No  question,  controversy 
or  dispute  arose  between  the  adjuster  and  the 
plaintiff  as  to  the  fompany's  liability  for  the 
loss,  or  the  amount  of  .damage  suffered  by  the 
plaintiff  as  shown  by*  the  proof  of  loss,  nor 
has  the  company  since  questioned  its  liabili- 
ty for  that  amount  On  the  4th  day  of  Au- 
gust, 1902,  the  defendant  mailed  to  the  plain- 
tiff a  notice  that  the  directors  had  allowed 
the  sum  stated,  inclosing  a  receipt  in  full  for 
him  to  execute  and  return,  and  informing 
him  that  the  company's  check  would  be  for- 
warded to  him  upon  the  return  of  socb  r»> 
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oelpt  properly  executed,  which  notice  was 
received  by  the  plaintiff  In  due  course  of  mall. 
It  was  claimed  at  the  trial  below  by  the  de- 
fendant's counsel  that  this  receipt  was  signed 
by  the  plaintiff  and  returned  to  the  company, 
agreeably  to  such  notice,  and  as  this  was 
not  denied  and  yroB  apparently  treated  by 
the  court  as  a  concession  of  fact,  we  so  re- 
gard it,  though  no  evidence  concerning  the  re- 
ceipt was  received. 

It  was  alleged  In  the  defendant's  notice  of 
special  matter,  filed  with  the  general  Issue, 
that  on  the  8th  day  of  September,  1902,  the 
defendant  mailed  to  the  plaintiff  Its  check 
for  the  amount  called  for  by  the  proof  of 
loss,  which  the  plaintiff  claimed  was  never 
received  by  him,  and  that  on  the  17th  day 
of  October,  1902,  the  defendant  executed  an- 
other check  for  the  same  amount  and  offered 
it  to  the  plaintiff,   with   Interest  from   the 
date  the   loss   became   payable,   which   the 
plaintiff   declined.    Allusion    was    made   to 
these  checks  by  the  defendant's  counsel  In 
the  trial   below,  bnt  the  plalntUTs  counsel 
expressly  denied  that  the  check  was  ever 
tendered  to  the  plaintiff,  and  no  proof  was 
made  concerning  either  of  them,  so  we  do 
not  regard  them  as  In  the  case.    On  the  27th 
day  of  December,   1902,   the  plaintiff  filed 
with  the  company  an  additional  proof  of 
loss  purporting  to  cover  articles  of  persona, 
property  not  Included  In  the  original  proof, 
and  omitted  therefrom  by  mistake.    Payment 
of  this  loss  became  due  according  to  the  rules 
and  charter  of  the  company,  October  14, 1902. 
This  suit  was  brought  January  17,  1903,  and 
on  August  6,  1903,  a  tender  of  the  amount 
called  for  -by  the  original  proof  of  loss,  with 
Interest  and  costs  to  that  date,  was  duly 
made  by  the  defendant,  and  the  same  kept 
good  as  required  by   law.    On  these  facts, 
the  trial  court  held  the  agreement  of  July 
14th,  above  recited,  to  be  binding  upon  the 
plaintiff,  and  ordered  a  verdict  for  the  de- 
fendant to  recover  its  costs  accruing  after  the 
tender. 

It  Is  a  familiar  rule  that  an  unexecuted 
accord  is  no  bar  to  an  action  on  the  original 
undertaking.  Bryant  v.  Oale,  5  Vt  416;  Bls- 
Ing  v.  Onmmlngs,  47  Vt.  345;  Welch  v.  Miller, 
70  Vt.  108,  39  Atl.  749;  Gowlng  v.  Thomas,  67 
N.  H.  390,  40  AtL  184.  The  agreement  here 
relied  upon  Is  an  accord  executory,  unless  the 
plaintiff  accepted  the  defendant's  promise  to 
pay  (treating  the  notice  of  August  4th  as 
such)  In  satisfaction  of  his  claim.  For,  while 
the  general  rule  is  as  Just  stated,  that  the 
accord  must  be  executed  in  order  to  discharge 
the  obligation.  It  Is  equally  well  settled  that 
'when  the  creditor  accepts  the  mere  promise 
of  his  debtor  to  perform  some  act  in  the  fu- 
ture in  satisfaction  of  the  debt,  the  mere 
promise  Itself,  without  performance,  is  suffi- 
cient to  extinguish  the  debt.  Hard  v.  Bur- 
ton, 62  Vt  322,  20  Aa  269;  Gowlng  v.  Thom- 
ss,  supra;  note  to  Harrison  v.  Henderson 
<Kan.)  100  Am.  St  Rep.,  at  page  43a  To 
liave  this  effect  however,  the  new  promise 


must  be  one  legally  binding,  operating  to 
extinguish  the  existing  claim,  which  can  be 
enforced  In  substitution  therefor.  An  essen- 
tial element  of  such  an  agreement — like 
any  other  contract — ^Is  a  legally  sufficient 
consideration.  But  If  one  promises  to  do 
what  he  Is  already  legally  bound  to  do,  the 
promise  is  nude.  It  creates  no  new  duty 
and  cannot  support  an  action;  nor  does  It 
afford  a  consideration  for  a  promise  by  the 
other  party.  Wheeler  v.  Wheeler,  11  Vt  60; 
Oobb  V.  Cowdery,  40  Vt  25,  94  Am.  Dec.  370. 
See,  also,  Chase  v.  Soule,  76  Vt,  at  bottom  of 
page  357,  57  Atl.,  at  page  755.  Of  this  char- 
acter Is  the  agreement  in  question.  As  the 
matter  stood  at  the  time  it  was  entered  Into, 
the  defendant  owed  the  plaintiff  $500.37,  the 
sum  specified  therein,  payable  in  90  days 
thereafter.  So  the  plaintiff  agreed  to  accept 
Just  what  he  was  bound  to  accept  and  the 
company  agreed  to  pay  Just  what  it  was 
bound  to  pay,  both  at  the  time  and  tn  the 
manner  specified  in  the  original  contract 
Neither  yielded  anything.  Neither  gained 
anything.  The  new  agreement  resulted  In 
no  advantage  to  the  one  or  detriment  to  the 
other.  It  was  not  a  compromise  as  was  the 
case  In  Insurance  Co.  v.  Chesnut  60  111.  Ill, 
99  Am.  Dec.  492;  for  there  was  no  disagree- 
ment and  hence  there  was  nothing  to  com- 
promise. Insurance  Co.  v.  Sweetser,  116  Ind. 
870,  10  N.  E.  159. 

The  adjustment  agreement  was  without 
consideration,  and  revocable,  by  either  party 
to  It,  at  any  time  before  full  performance. 
It  was  a  mere  accord  without  satisfaction, 
and  does  not  bar  an  action  on  the  policy. 
Vinlng  V.  Insurance  Co.,  89  Mo.  App.  811; 
Glboney  v.  Insurance  Co.,  48  Mo.  App.  185. 
The  question  here  decided  was  not  considered 
In  Powers  v.  Insurance  Oo.,  68  Vt  300,  36 
Atl.  SSL  That  case  was  argued  and  de^ 
termlned  without  allusion  to  the  validity  of 
the  partial  adjustment 

Judgment  reversed,  and  cause  remanded. 


JOHNSON  V.  BOSTON  &  M.  E.  R. 

(Supreme  Court  of  Vermont    Windsor.    Feb.  2, 
190&) 

1.  Masteb  ahd  Sebvant— Injttbixs  to  Bbakb- 

MAN— Low    BBIDOES— ASSTTMED    RiSK. 

Plaintiff,  a  brakeman  on  defendant's  rail- 
road, as  bis  train  approached  a  low  bridge  of 
which  he  had  knowledge,  lay  face  downward, 
prone  on  the  car  on  which  he  waa  riding,  that  he 
might  pass  under  the  bridge  in  safety.  He  waa 
surrounded,  however,  by  a  cloud  of  smoke  and 
steam  so  dense  that  it  cut  off  his  view  of  objects 
ilbout  him.  and,  being  choked  by  the  smoke,  he 
raised  his  head  to  catch  his  breath,  and  came  in 
violent  contact  either  with  the  bridge  or  ice 
hanging  therefrom,  and  was  injured.  Plaintiff 
had  knowledge  that  the  engine  drawing  the  train 
had  been  leaking  steam  in  unusual  quantities 
ever  since  the  train  was  started,  and  that  de- 
fendant's engines  generally  were  in  l>ad  condi- 
tion in  that  respect  at  the  time  of  the  accident 
Beld,  that  plaintiff  assumed  the  risk  and  waa 
not  entitled  to  recover. 

[Ed.  Note. — For  cases  In  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant  I  680.] 
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2.  Sau— Pboximate  Cavse. 

In  an  action  for  injuries  to  a  brakeman 
while  pasaing  under  a  low  bridge,  plaintifTa 
teatimony  that  be  thought  that  be  was  Ktruck 
by  ice  on  the  bridge,  in  the  absence  of  anything 
else  in  the  record  to  show  whether  plaintiff's 
opinion  was  well-founded,  was  insufficient  to 
establish  that  the  presence  of  ice  was  the  cause 
of  the  accident,  or  that  the  presence  of  such 
ice  as  might  have  been  on  the  bridge  at  the  time 
was  unusual. 
8.  Same— Neoooencb— Peixov  Servants. 

A  railroad  fireman  is  a  fellow  servant  of  a 
brakeinan  on  the  same  train,  precluding  the 
brakeman  from  recoveriug  for  injuries  sustained 
by  the  fireman's  negligence  in  throwing  fresh 
coal  into  the  boiler,  contrary  to  custom,  when 
the  train  was  on  a  downgrade  and  while  the 
brakemen  were  required  to  be  on  top  of  the 
cars,  thereby  causing  a  dense  volume  of  smoke 
and  gas  to  be  emitted,  etc. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {f  501,  604.] 

E^iceptions  from  Windsor  Connty  Ootirt; 
Loveland  Munson,  Judge. 

Action  by  Samuel  Johnson  against  the 
Bofiton  &  Maine  Railroad.  A  verdict  wac 
directed  In  favor  of  defendant  Judgment 
was  rendered  thereon,  and  plaintiff  brings 
exceptions.    Affirmed. 

Argued  before  ROWELL.  C  J.,  and  TY- 
LER, START,  WATSON,  HASELTON,  and 
POWERS,  J  J. 

R.  E.  Stevens  and  Frank  Plumley,  for 
plaintiff.    Hemton  &  Stickney,  for  defendant 

POWERS,  J.  The  plaintiff  seeks  damages 
for  Injuries  sustained  In  the  defendant's  serv- 
ice at  Lebanon,  N.  H.,  on  January  2,  1802. 
At  that  time  be  was,  and  for  more  than 
11  years  prior  thereto  had  been,  employed 
by  the  defendant  as  a  freight  brakeman,  run- 
ning usually  between  Concord,  N.  H.,  and 
White  River  Junction,  Vt  During  all  that 
time  there  had  been  maintained  at  Lebanon 
an  overhead  bridge  spanning  the  defendant's 
track,  so  low  as  to  endanger  one  passing  un- 
der it  on  the  top  of  a  freight  car  and  compel 
him  either  to  descend  between  the  cars  or 
lie  flat  upon  the  car  to  escape  its  perils.  On 
the  day  named  the  plaintllTs  train  reached 
Lebanon  between  8  and  9  o'clock  in  the 
evening.  It  was  a  moonlight  night  and 
freezing.  From  Lebanon  toward  White  Riv- 
er Junction  the  defendant's  road  is  descend- 
ing, and  agreeably  to  the  defendant's  rule 
the  plaintiff  was  at  his  post  on  top  of  the 
fourth  car  from  the  engine  as  the  train  left 
the  station  at  Lebanon  and  approached  this 
dangerous  bridge.  The  plaintiff  knew  all 
about  the  bridge  and  Its  dangers,  and  being 
then  mindful  of  Its  perils.  In  conformity  with 
a  custom  which  he  had  observed  during  the 
entire  period  of  his  employment  on  the  road, 
as  the  train  approached  the  bridge,  be  lay 
face  downward  prone  upon  the  car,  that  be 
might  pass  under  In  safety.  He  was  sur- 
rounded with  a  cloud  of  smoke  and  steam 
so  dense  as  to  completely  envelop  him  and 
cut  off  his  view  of  objects  about  bim,  and, 
being  choked  by  the  smoke,  steam,  and  gas 
from  the  engine,  he  raised 'his  bead  to  catch 


breath,  and  came  into  violent  contact  with 
the  bridge  Itself,  or  the  ice  depending  fbere- 
from,  and  was  severely  injured.  A  Terdiet 
was  directed  for  the  defendant  In  the  court 
below,  and  to  that  direction  the  plalntUT  ex- 
cepted. 

This  accident  happened  in  New  Hampsblie, 
but  we  need  not  pause  to  consider  whether 
we  are  to  apply  the  law  of  that  state  or  our 
own;  for  upon  the  questions  raised  by  this 
record  their  decisions  are  In  entire   accord 
with  ours.    The  law  of  the  case  Is  found  to 
the  rule,  variously  stated   In   the   different 
cases,  but,  so  far  as  applicable  here,  amount- 
ing to  this:    The  servant  assumes,  not  only 
the  risks  ordinarily  Incident  to  his  empJoy- 
ment  but  such  unusual  and  extraordlnaiy 
risks  as  be  knows  and  comprehends.     Car- 
penter's Adm'r  V.  Railroad  Co.,  78  Vt  336. 
50  Atl.  1099;  Morrlsette  v.  Railroad  Co..  74 
Vt  282,  52  Atl.  520;  Kllpatrick  v.  Railroad 
Co.,  74  Vt  288,  52  Atl.  531,  93  Am.  St  Rep. 
887;    Leazott   v.   Railroad    (N.    H.)    43    Att 
lOSl;  Bumham  v.  Railroad  (N.  H.)  44  Aa 
750.    So  it  Is  that  a  servant  when  in  the 
course  of  his  employment  a  ^>ecial  and  ob- 
vious risk  Is  presented  to  blm — one  not  ordi- 
narily incident  to  the  business — ^may,  a    a 
rule,  decline  to  accept  it;  but  if  he  ch<.Me 
to  encounter  It  be  assimies  it     And  th;s  Is 
so,  though  the  risk  arises  from  the  neglig«it 
performance  of  the  master's  duties.    T- Ibot 
v.  Sims  (Pa.)  62  AO.  107;  Furnace  Co.  v. 
Abend.  107  III.  44.  47  Am.  Rep.  423.    This 
case,  then,  so  far  as  the  dangers  arising  from 
the  low  bridge  are  concerned,  comes  within 
the  decisions  in  Carbine's  Adm'r  v.  Railroad. 
61  Vt  848,  17  Atl.  491,  Allen  v.  Railroad,  68 
N.  H.  271,  39  Atl.  978,  and  many  such  cases. 
For  the  plaintiff  knew  all  about  the  bridge 
and  the  dangers  arising  from  It  and  by  caa- 
tinning  tn  the  service  bad  assumed   these 
as  among  those  incident  to  his  employment 
Indeed,    this    proposition    Is    not    seriously 
questioned;  but  the  plaintiff  insists  that  he 
was  at  the  time  of  the  accident  sabjeoted 
to  an  unusual  and  extraordinary  haxaid.  b 
that  the  engine  hauling  this  train  was  de- 
fective, and  leaked  steam  In  extraordinary 
volume;    that   this   was   a   condition    which 
ought  not  to  have  existed,   and  would  not 
have  existed  bnt  for  the  negligence  of  the 
defendant  and  consequently  was  not  a  dan- 
ger assumed  by  bim ;  and  ttiat  this  conditioa 
was  a  proximate  cause  of  the  Injury,  and 
affords  a  legal  basis  for  a  recovery.    And  so 
it  does,  unless,  as  we  have  seen,  the  condition 
and  its  dangers  were  known  to  and  volun- 
tarily incurred  by  him.    That  the  condltloD 
of  this  locomotive  was  as  plaintiff  claims, 
and  that  such  condition  resulted  from  the 
negligence  of  the  defendant  Is  not  denied. 
Bnt  the  record  shows  that  Its  condition  had 
been  the  same  in  respect  to  leaking  steam  in 
imnsual  quantities  all  the  way  from  Concord. 
Not  only  that  but  it  appears  that  the  engines 
generally  on  the  defendant's  road  were  Id 
bad  condition  in  the  respect  indicated  at  the 
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me  of  thig  accident  All  this  was  known 
I'  the  plaintiff.  The  risk  of  being  blinded 
id  choked  by  the  nsnal  Tolume  of  smoke 
id  steam  necessarily  emitted  from  the 
'Comotlve  while  passing  under  the  low 
ridge  was  one  of  the  ordinary  hazards  of 
le  serrlce.  Hardy  v.  Railroad,  68  N.  H. 
{6.  41  Atl.  179.  The  Increased  danger  arls- 
ig  from  an  engine  leaking  unusual  quanti- 
ee  of  steam  was  as  obvious  to  the  plaintiff 
s  to  the  defendant ;  and  it  must  be  held  that 
le  plaintiff,  by  continuing  In  the  service 
ith  fnll  knowledge,  assumed  the  Increased 
azard — that  of  passing  under  a  dangerously 
>w  bridge  while  enveloped  in  an  unusual 
loud  of  steam  emitted  from  a  leaky  engine. 
It  Is  further  Insisted  by  the  plaintiff  that 
tiere  was  evidence  In  the  case  tending  to 
how  that  the  plaintiff  was  struck  by  the 
;e  depending  from  the  bridge,  and  that  this 
fl|ord8  evidence  of  the  defendant's  negligence 
uffident  to  siistain  a  recovery.  The  only 
vidence  on  this  subject  was  the  statement  of 
he  plaintiff  to  the  effect  tbat  he  thought  that 
le  was  struck  by  the  Ice  on  the  bridge,  and 
here  Is  nothing  In  the  record  to  show  wheth- 
r  this  opinion  was  well-founded  or  other- 
r>'s«.  Nor  Is  there  anything  In  the  record 
ei'jdlng  to  show  that  the  condition  In  this 
espect  at  the  time  of  the  accident  was  un- 
isual.  For  aught  that  appears.  It  was  .usual 
or  Ice  to  form  on  the  bridge  as  It  had  that 
liKOt  It  was  Inciudbent  on  the  plaintiff  to 
ibow  this — to  show  an  unusual  condition — 
'or  the  ordinary  condition  In  this  respect 
rai,  like  the  others,  covered  by  his  assnmp- 
lon  of  risk.  Nor  would  the  negligence  of 
:be  fireman.  If  any.  In  throwing  -  Into  the 
Ktller  tretib  coal  on  a  downgrade  while  the 
>rakemen  had  to  be  on  top  of  the  cars, 
x>ntrary  to  the  custom  of  the  fireman,  tbere- 
>y  causing  a  dense  volume  of  smoke  and  gas 
:o  be  emitted,  avail  the  plaintiff.  For  this 
^onld  be  the  negligence  of  a  fellow  servant, 
not  shown  to  have  been  Incompetent,  which 
x>uld  not  form  the  basis  of  a  recovery. 
Judgment  affirmed. 


(V ALTER  A.  WOOD  REAPING  ft  MOWINQ 

MACH.  CO.  V.  ASOHER. 
[Court  of  Appeals  of  Maryland.    Feb.  18,  1906.) 

GUAOARTT— CONSTBDOnOK. 

Wber«  one  guaranties  the  i>ayment  of  a 
not^  and  not  merely  its  collectibility,  he  is 
liable  when  it  Is  not  paid  at  matarity, 
A'ithoat  a  showing  tbat  the  payee  ezhaasted 
bis  remedies  against  the  principal  or  tbat  the 
principal    was    insolvent. 

[Ed.  Note.— For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Guaranty,  {$  87-90.] 

Appeal  from  Circuit  Court,  Kent  County; 
Edwin  H.  Brown.  Judge. 

Action  by  the  Walter  A.  Wood  Reaping  & 
Mowing  Machine  Company  against  Marcus 
J.  Ascher.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff   appeals.    Reversed. 

Argued  before  McSH  KRUY,  C.  J.,  and  BRIS- 


COE, BOYD,  PAGE,  PEARCE,  SCHMUCK- 
ER,  JONES,  and  BURKE,  JJ. 

Hope  H.  BarroU  and  Jamea  P.  Oorter, 
for  appellant 

8CHMUCKER,  J.  The  appellant  corpora- 
tion sued  the  appellee  in  the  circuit  court  for 
Kent  county  upon  his  written  guaranty  of  the 
payment  of  the  promissory  note  of  C.  R.. At- 
kinson. The  defendant  pleaded  the  general 
issue.  At  the  trial  of  the  case  before  the 
court  without  a  jury  the  plaintiff's  prayer  was 
rejected,  and  the  defendant's  prayer,  assert- 
ing the  want  of  legally  sufficient  evidence  to 
entitle  the  plaintiff  to  recover,  was  granted. 
A  verdict  and  judgment  were  entered  tot  the 
defendant,  and  the  plaintiff  appealed. 

The  note  was  In  the  following  form: 
••fioa  Chestertown,  September  1,  1901. 
On  or  before  the  first  day  of  September,  1902, 

I,  -^ ,  of  Chestertown  post  office,  Kent 

county,  Md.,  for  value  received,  promise  to 
pay  to  the  order  of  the  Walter  A.  Wood 
Mowing  &  Reaping  Machine  Co.  one  hundred 
dollars,  payable  at  Chestertown  National 
Bonk,  Chestertown,  Md.,  with  Interest  at 
legal  per  cent  per  annum  from  September  1, 
1901,  until  paid.  C.  R.  Atkinson."  On  the 
back  of  this  note  was  written  the  following 
guaranty:  "For  value  received  I  hereby 
guaranty  the  payment  of  the  within  note. 
Demand  for  payment  protest  and  notice  of 
protest  waived.  Marcus  J.  Ascher."  The 
signatures  to  the  note  and  the  guaranty  were 
admitted,  and  there  was  evidence  tending  to 
show  that  the  note  had  been  given  by  Its 
maker  In  part  payment  tor  a  mowing  ma- 
chine sold  to  him  by  Ascher  as  the  plain- 
tiff's agent 

The  only  bill  of  exceptions  In  the  record  Is 
to  the  rulings  of  the  circuit  court  upon  the 
prayers.  The  plaintiff  offered  one  prayer, 
which  asked  the  court  to  rule  as  matter  of 
law  that  if  It  appeared  from  the  evidence 
tbat  the  note  In  question  was  executed  by 
Atkinson  and  the  guaranty  thereon  was  exe- 
cuted by  Ascher,  and  the  note  was  then 
passed  to  the  plaintiff  in  part  payment  for 
the  machine,  and  that  no  portion  of  the  note 
was  ever  paid,  then  the  verdict  must  be  for 
the  plaintiff  for  the  amount  of  the  note  and 
Interest  less  any  credits  thereon  to  which 
Atkinson  appeared  to  be  entitled.  This 
prayer  the  court  rejected,  and  granted  the 
one  of  the  defendant  asserting  that  there 
was  no  legally  sufficient  evidence  to  entitle 
the  plaintiff  to  recover.  We  have  not  the 
benefit  of  any  expression  by  the  learned 
judge  below  of  the  views  which  led  to  his 
action  upon  these  prayers,  nor  do  we  find  in 
the  record  any  sufficient  support  for  that  ac- 
tion. No  brief  was  filed  In  this  court  on 
behalf  of  the  appellee,  and  the  cose  was 
submitted  to  us  by  both  parties  without  argu- 
ment It  Is  stated,  however.  In  the  brief 
filed  by  the  appellant  that  the  judge  who 
heard  the  case  was  of  the  opinion  tliat  tlie 
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gnaranty  sued  on  was  a  conditional  one,  and 
tbat  therefore  tbe  plaintiff's  case  was  de- 
fective, because  it  bad  offered  no  evidence 
tending  to  sbow  eitber  tbe  exbaastion  by  it 
of  its  remedies  against  the  maker  of  tbe 
note  before  suing  the  guarantor  or  tbe  in- 
solvency of  the  maker. 

If  sncb  was  tbe  view  of  tbe  case  entertain- 
ed by  tbe  Judge  of  the  circuit  court,  be  fell 
into  an  error.  Tbe  guaranty  is  In  terms 
predicated  upon  no  contingency,  nor  Is  it 
merely  one  of  tbe  collectibility  of  the  note. 
It  is  a  distinct  and  unequivocal  guaranty  of 
tbe  payment  of  tbat  obligation.  Such  a 
guaranty  is  uniformly  treated  by  tbe  leading 
text-books  as  an  absolute  one  2  Randolph 
on  Com.  Paper'  (2d  E}d.)  c.  26,  par.  850 ;  Dan- 
iel on  Negotiable  Instruments  (5th  Ed.)  p. 
799 ;  Brandt  on  Siuretyshlp  and  Guaranty,  voL 
1.  I  220;  Steams  on  Suretyship,  S  61;  14  A. 
ft  E.  Encyd.  of  Law,  p.  1142,  where  it  is 
said  upon  the  authority  of  many  cases  that 
"the  most  usual  form  of  absolute  guaranty 
Is  that  of  payment"  In  Townsend  v.  Cowles, 
81  Ala.  429,  tbe  court  held  tbe  words,  "I 
guaranty  the  payment  of  the  within,"  in- 
dorsed on  a  promissory  note  and  signed  by 
the  defendant,  to  constitute  an  absolute  en- 
gagement to  pay  the  debt  when  due  on  de- 
fault of  the  maker,  and  permitted  the  holder 
of  the  note  to  recover  from  the  guarantor 
without  proof  of  having  attempted  to  recover 
of  the  maker.  In  Hungerford  v.  O'Brien,  37 
Minn.  307,  34  N.  W.  161,  It  was  held  that  the 
indorsement  on  a  note  of  the  words,  "For 
value  I  hereby  guaranty  the  payment  of  the 
within  note  to  Cassie  Hungerford  or  bearer," 
constituted  an  absolute  guaranty.  Tbe  court 
in  that  case  said :  "The  nature  of  the  obli- 
gation of  the  guarantor  is  affected  by  the 
character  of  the  principal  contract  to  which 
the  guaranty  relates.  The  note  expresses  the 
absolute  obligation  of  tbe  maker  to  pay  the 
sum  named  at  the  specified  date  of  maturity 
or  before.  The  guaranty  of  the  payment 
of  tbe  within  note  Imported  an  undertaking, 
without  condition,  that  in  the  event  of  the 
note  not  being  paid  according  to  Its  terms — 
that  Is,  at  maturity — ^the  guarantor  should 
be  responsible.  The  nonpayment  of  the  note 
at  maturity  made  absolute  the  liability  of 
the  guarantor,  and  an  action  might  at  once 
have  been  maintained  against  blm  without 
notice  or  demand.  Such  was  the  effect  of 
the  unqualified  guaranty  of  the  payment  of 
an  obligation  which  was  in  itself  absolute  and 
perfect  and  certain  as  respects  the  sum  to  be 
paid  and  the  time  when  payment  should  be 
made,  all  of  which  was  known  to  the  guaran- 
tor and  appears  upon  the  face  of  the  contract 
Tbe  liability  of  tbe  guarantor  thus  becoming 
absolute  by  nonpayment  of  the  note,  tbe  neg- 
lect of  tbe  bolder  to  pursue  such  remedies 
as  be  might  have  against  the  maker  (tbe 
guarantor  not  having  required  him  to  act) 
would  not  dl!<cbarge  tbe  already  fixed  and  ab- 
solute obligation  of  the  guarantor,  nor  would 
neglect  to  noti^  the  guarantor  of  the  noa- 


payment  have  such  effect"  The  same  doc- 
trine has  been  asserted  or  recognized  by  this 
court  in  Heyman  v.  Dooley,  77  Md.  165,  166, 
26  Atl.  117.  20  L.  R.  A.  257.  Emerson  ▼.  C  Aolt- 
man  &  Co.,  69  Md.  135. 14  Ati.  671,  and  Mltdi- 
ell  V.  McCleary,  42  Md.  877. 

Tbe  judgment  appealed  from  must  be  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


PRESTON,    Building    Inspector,    t.    LIKES, 

BBRWANGER  ft  CO. 
(Court  of  Appeals  of  Maryland.   Feb.  13,  1906.) 

1.  Municifaj:,    Cobfobations  —  Offickks  — 
Gbaht  of  Fbanchisb  to  Use  Stbeet. 

Baltimore  City  Charter  (Acta  189S.  p.  290, 
c.  123),  I  37,  as  amended  by  Acte  1900,  p.  117. 
c.  109,  requiring  grants  of  franchises  to  use 
streets  to  be  by  ordinance  referred  to  tbe  board 
of  estimates,  provided  that  the  right  to  use  them 
for  bay  windows,  bitching  posts,  areaways, 
steps,  planting  trees,  storm  doors,  drains  aind 
drainpipes,  stands,  or  other  such  temporary  or 
similar  uses  may  be  granted  by  the  bc«rd  of  es- 
timates, supersedes  a  prior  ordinance  requiring 
permits  for  the  erection  of  awnings  from  the 
inspector  of  buildings,  so  that  the  right  to  main- 
tain such  an  awning  can  only  be  granted  by  the 
l)oard  of  estimates. 

2.  Same. 

An  application  for  a  permit  to  erect  in  a 
street  an  awning  with  an  iron  frame  and  cover- 
ed with  iron  and  lozfer  prisms  is  not  within 
an  ordinance  authorizing  the  inspector  of  build- 
ings to  grant  a  permit  to  erect  an  awning  cover- 
ed with  wood,  iron,  tin,  or  canvass. 

Appeal  from  C!ourt  of  Common  Pleas; 
Henry  Stockbrldge,  Judge. 

Suit  by  Likes,  Berwanger  &  Co.  against 
Edward  D.,  Preston,  inspector  of  buildings. 
From  a  decree  awarding  a  writ  of  mandamus 
directed  to  the  Inspector  of  buildings,  be 
appeals.    Reversed. 

Argued  before  McSHERRY,  G.  J.,  and 
BRISCOE,  BOYD,  PAGE,  PEARCE. 
SCHMUCKER,  JONES,  and  BURKE,  JJ. 

S..  H.  Lanchheimer,  for  appellant.  Wm. 
Pinkney  Whyte,  for  appellee. 

BRISCTOE,  J.  The  appellees  are  the  les- 
sees of  certain  property,  known  as  Nos.  8, 
10,  and  12,  East  Baltimore  street  in  the  city 
of  Baltimore,  and  are  engaged  in  tbe  business 
of  merchant  tailors  and  men's  furnishing 
goods  in  a  building  newly  erected  thereon. 
On  July  12,  1905,  they  made  application  to 
B.  D.  Preston,  building  Inspector  of  Balti- 
more, for  a  permit  to  erect  an  awning  over 
the  show  windows  of  the  building  to  pro- 
tect the  goods  therein  in  front  of  the  build- 
ing, tbe  size  to  be  10  feet  wide  by  55  feet 
long,  the  rails  to  be  of  iron  and  to  be  ap- 
proximately 12  feet  above  tbe  pavement  to 
be  covered  with  Iron  and  luxfer  prisms,  in 
accordance  with  Ordinance  116  of  the  mayor 
and  council  of  Baltimore,  approved  Jaly  18. 
I  1895.    By  the  first  section  of  this  ordinance 
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t  Is  provided  that  "It  shall  not  be  lawfal 
For  any  person  to  erect  an  awning  witboat 
9r8t  obtaining  a  permit  from  tbe  Inspector 
>f  buildings,  (or  wbicb  the  applicant  shall 
Jay  tlie  sum  of  four  ($4)  dollars.  Tbe  awn- 
ng  may  be  covered  with  wood,  iron,  tin,  or 
;anTass,  and  the  rails  of  all  awnings  stiall 
>c  at  least  8  feet  above  the  pavement"  The 
Inspector  of  bnlldlngs  declined  to  issne  a 
permit  for  the  reasons  stated  In  his  answer, 
18  follows:  First,  that  under  sectiim  87  of 
Jie  new  charter  of  Baltimore  city  no  right 
:o  nse  tbe  street  for  the  purpose  named  In 
Jie  petition  can  be  granted  until  the  applica- 
tion has  been  considered  by  the  board  of 
istlmates.  Second,  the  board  has  the  dis- 
M-etlon  to  grant  or  refuse  the  application  in 
iny  given  case;  that  the  application  of  tlie 
letltloners  was  considered  by  the  board  of 
istimates  and  refused,  because  to  grant  it 
n  tbe  form  presented  would  have  meant 
in  undue  obstruction  to  the  principal  busl- 
less  street  of  Baltimore  dty,  and  the  exlst- 
>nce  of  such  a  structure  would  be  dangerons 
:o  life,  would  impede  firemen  in  case  of  fire, 
ind  by  the  breaking  of  glass  or  some  por- 
ion  thereof  i>ede8trlans  might  be  injured 
ind  thereby  liability  imposed  upon  tbe  city; 
:bat  tbe  board  has  uniformly  refused  to 
lermlt  structures  of  the  kind  on  Baltimore 
itreet,  but  has  granted  applications  for  the 
>rection  of  rolling  awnings,  and  is  willing 
:o  grant  such  an  application  to  the  petltlon- 
irs.  At  the  trial  of  the  case  below  a  writ 
>f  mandamus  was  directed,  requiring  tbe 
nspector  of  buildings  to  issue  a  permit  for 
iie  erection  of  tbe  awning  as  set  out  in  the 
petition,  and  from  this  order  an  appeal  has 
>een  taken. 

Tbe  first  and  controlling  question  to  be 
letermlned  by  us  is  whether  Ordinance  No. 
116  of  1885,  or  section  37  of  the  new  charter 
[Acts  1808,  p.  290,  c.  123,  as  amended  by 
\ctB  1900,  p.  117,  c.  109),  controls,  in  the 
(ranting  of  a  permit  for  tbe  erection  of  awn- 
ngs  In  tbe  city  of  Baltimore  similar  to  the 
me  here  in  controversy.  It  is  conceded  that, 
f  tbe  right  to  erect  awnings  is  to  be  con- 
rolled  by  Ordinance  No.  116,  then  it  was 
:be  duty  of  the  inspector  of  buildings  to  issue 
:he  permits  upon  compliance  with  the  terms 
>f  tbe  ordinance.  But,  on  the  other  hand,  if 
:beir  erection  or  construction  was  within 
:l)e  powers  conferred  by  section  87  of  the 
;ity  charter  as  amended  by  the  act  of  1900, 
:beu  tbe  petition  filed  in  this  case  should 
lave  been  dismissed,  because  the  right  to  so 
ISO  the  street  bad  not  been  passed  upon  by 
ixe  board  of  estimates  nor  authorized  by 
1  municipal  ordinance.  By  chapter  109,  p. 
L17,  Acts  1900,  the  Legislature  repealed  sec- 
Ion  37  of  the  new  charter  of  Baltimore 
Acts  1808,  p.  290,  c.  123)  and  re-enacted  the 
same  with  amendments.  The  section  as 
imended  Is  In  part  as  follows:  "Before  any 
rrant  shall  be  made  by  tbe  mayor  and  dty 
!ouncil  of  Baltimore  of  the  franchise  or  rigbt 
»  use  any  street,  av«ine,  alley  or  highway  or 
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the  grant  of  the  franchise  or  right  for  the  use 
of  any  public  property  mmtloned  in  section 
7  of  this  article,  the  proposed  spedflc  grant 
with  the  exception  hereafter  in  this  section 
made,  shall  be  embodied  in  the  form  of  an 
ordinance  with  all  tbe  terms  and  conditions 
required  by  tbe  provisions  of  this  article. 
*  *  *  The  ordinance  shall  after  having 
been  introduced  in  either  branch  of  the  city 
council,  and  after  tbe  first  reading,  be  re- 
ferred forthwith,  by  the  branch  in  which 
the  same  is  offered,  to  the  board  of  esti- 
mates. The  board  of  estimates  shall  make 
diligent  Inquiry  as  to  tbe  money  value  of 
tbe  franchise  or  right  proposed  to  be  granted 
and  tbe  adequacy  of  the  proposed  compensa- 
tion to  be  paid  therefor  to  the  city  as  of- 
fered in  the  ordinance  and  the  propriety  of 
tbe  terms  and  conditions  of  the  ordinance. 
The  provisions  of  this  section  shall  apply  to 
the  renewal  or  extension  of  any  franchise 
or  right  relating  to  the  use  of  any  of  tbe  pub- 
lic property  mentioned  in  section  7  of  this 
article  now  existing,  or  which  may  hereafter 
be  granted  to  any  person  or  body  corporate, 
provided,  that  the  rigbt  to  nse  the  streets, 
avenues,  alleys,  or  other  pnbllo  property  by 
any  person  or  body  corporate  for  bow  or 
bay  windows,  hitching  post  areaways,  steps, 
planting  trees,  storm  doors,  drains  and  drain- 
pipes, stands,  or  other  such  temporary  or  sim- 
ilar uses,  may  be  granted  by  tbe  board  of 
estimates  for  such  an  amount  of  money  and 
upon  such  terms  and  conditions  as  the  l>oard 
may  consider  right  and  proper.  Before  the 
board  shall  grant  any  such  right  the  person 
or  body  corporate  seeking  the  same  shall  file 
before  the  board,  in  writing,  an  application 
for  such  use,  and  In  the  application  -the  use- 
desired  shall  be  stated,  and  what  tbe  appli- 
cant is  willing  to  pay  for  the  same  must  be 
given,  and  such  person  or  body  corporate 
shall  only  enjoy  such  use  on  tbe  payment  of 
tbe  amount  of  money  named  by  tbe  board, 
and  on  the  terms  and  conditions  the  board 
shall  prescribe  In  writing,  and  no  ordinance 
or  advertisement  shall  be  necessary  or  made 
In  such  cases  as  are  named  in  the  proviso  of 
this  section." 

It  will  be  thus  observed  that  tbe  appellee's 
right  to  the  relief  sought  by  this  proceeding 
is  based  upon  Ordinance  No.  116,  approved 
July  18,  1893,  while  tbe  appellant  rests  his 
contention  upon  section  37  of  the  new  charter, 
as  amended  by  tbe  subsequent  act  of  1900 
(Acts  1900,  p.  117,  c.  109).  As  this  Involves  a 
construction  of  those  acts,  we  will  proceed  to 
consider  them,  in  so  far  as  they  are  applicable 
to  this  case.  There  can  be  no  question  that 
the  erection  of  an  awning  similat'  to  the  one 
here  described  Involves  a  right  to  use  the 
street  and  cannot  be  obtained  except  by  a 
compliance  with  the  provisions  of  law.  By 
the  new  charter  (Acts  1898,  p.  290,  c.  123.  t 
87)  application  for  a  franchise  or  right  to 
use  tbe  streets  shall  be  embodied  in  tbe  form 
of  an  ordinance,  and  after  its  introduction 
in  either  branch  of  the  dty  council  be  re- 
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ferred  to  the  board  of  estimates  for  Its  con- 
slderatioD  according  to  the  terms  of  the 
charter.  Subsequently,  by  Acts  1900,  p.  117, 
c  109,  this  section  of  the  charter  was  amend- 
ed, and  it  was  provided  as  to  certain  minor 
privileges  that  the  right  to  use  the  streets, 
avenues,  alleys,  or  other  public  property  by 
any  person  or  body  corporate  for  bow  or  bay 
windows,  hitching  posts,  areaways,  steps, 
planting  of  trees,  storm  doors,  drain  and 
drainpipes,  stands,  or  such  other  temporary 
or  similar  uses,  may  be  granted  by  the  board 
of  estimates  without  an  ordinance,  upon 
terms  and  conditions  prescribed  by  the  act. 
The  acta  of  1898  and  1900  are  subsequent  to 
Ordinance  116,  approved  July  18,  ISQU.  and 
while  the  word  "awnings"  is  not  specifically 
mentioned  in  Acts  of  1900,  p.  116,  c.  109, 
we  think  they  are  manifestly  Included  and 
comprehended  within  the  meaning  of  the 
terms  "or  similar  uses,"  and  must  be  con- 
trolled by  section  87  of  the  city  charter,  as 
Mmended  by  the  act  of  1900.  The  erection  of 
an  awning  or  structure  like  the  one  in 
dispute  Is  clearly  as  much  a  use  of  the  street 
as  a  bow  or  bay  window,  and  is  therefore 
covered  by  the  term  "or  similar  uses,"  set 
forth  in  the  act  Just  referred  to.  The  ob- 
vious intent  and  purpose  of  the  new  charter, 
as  disclosed  by  an  examination  of  its  pro- 
visions was  to  prevent  the  grant  of  a  fran- 
chise or  right  to  use  the  streets  without  "full 
municipal  superintendence,  regulation  and 
control"  and  after  a  careful  consideration  by 
the  board  of  estimates.  By  section  10  of  the 
new  charter  (Acts  1898,  p.  273,  c.  123),  as 
amended  by  Acts  1900,  p.  117,  It  Is  dis- 
tinctly provided  that  before  any  grant  of  the 
franchise  or  right  to  use  any  highway, 
avenue,  street,  lane,  or  alley,  or  other  public 
property,  either  on,  above,  or  below  the  sur- 
face of  the  same,  shall  be  made,  the  proposed 
specific  grant,  except  as  provided  in  the 
proviso  to  section  37  of  this  article,  shall  be 
embodied  in  the  form  of  a  brief  advertise- 
ment prepared  by  the  board  of  estimates, 
and  all  the  provisions  of  section  37  of  this 
article  shall  be  complied  with.  And  in  Acts 
1900,  p.  116,  c.  109,  It  is  provided,  in  reference 
to  the  minor  privileges,  that  they  may  be 
granted  by  the  board  of  estimates  only  upon 
such  terms  and  conditions  as  the  board  may 
consider  right  and  proper.  It  is  quite  clear 
that  the  provisions  of  the  charter  as  to  the 
erection  of  awnings  could  not  be  enforced 
or  carried  out  If  the  provisions  of  Ordinance 
No.  116  should  be  held  to  be  In  force  and  a 
subsistence  ordinance. 

But,  apart  from  this,  it  will  be  seen 
that  the  application  of  the  appellees  here 
does  not  fall  within  the  terms  of  the  ordi- 
nance relied  on.  By  the  express  provisions 
of  this  ordinance  it  applies  to  an  awning 
covered  with  wood.  Iron,  tin,  or  canvass,  and 
the  rails  of  all  awnings  shall  be  at  least  eight 
feet  above  the  pavement  According  to  the 
application  for  the  permit  and  the  proof  In 
the  case,  the  awning  applied  for  is  to  be  an 


Iron  frame  with  glass,  and  "covered  wltt 
Iron  and  luxfer  prisms."  So,  wlthoort 
discussing  the  other  questions  raised  on  the 
record,  we  are  of  the  opinion,  for  the  reasons 
stated,  that  this  case  falls  within  the  terms 
of  section  37  of  the  city  charter  as  amended 
by  Acts  1900,  p.  117,  c.  109,  and  that,  inas- 
much as  the  provisions  of  the  act  have  not 
been  complied  with,  the  order  appealed  from 
must  be  reversed,  and  the  bill  dismissed. 

Order  reversed,  and  bill  dismissed,   with 
costs. 


DECOIiA  ▼.  OOWAN  et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  9.  1900.) 

1.  Negugence  —  Dakgebous    Pbuoses  —  IK- 
■  JUBXES — Actions — Sxjtficdency  of  ErrDtsiat 

— Submission  to  Jury. 

In  an  action  for  injuries  to  a  pedestrian 
from  the  foil  of  a  brick  from  a  building  wbicb 
defendants  were  constructing,  evidence  held  gai- 
fici^it  to  take  the  case  to  the  jury. 

2.  Same — Liabiutt — Iztoefendert  Cohtbact- 
OBS — Evidence. 

In  an  action  for  injuries  to  a  pedestrian 
on  a  public  street,  caused  by  the  fall  of  a  brick 
from  a  building  being  erected  by  defendant,  evi- 
dence held  to  require  the  submission  to  the  jury 
of  the  question  whether  or  not  the  defoidant 
contractor  having  charge  of  the  erection  of  the 
building,  in  employing  a  codefendant  to  lay  the 
bricks,  gave  the  latter  complete  control  of  the 
erection  of  the  walls  of  the  building  and  of  the 
persons  employed  by  him  to  do  the  bricklaying. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Danl  Girard  Wright,  Judge. 

Action  by  Frances  Decola  against  John 
Cowan  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Argued  before  McSHERRT,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PBABCB,  SGHMUCE- 
EB,  JONES,  and  BURKE,  JJ. 

R.  R.  Boarman,  for  appellant.  Carroll  T. 
Bond  and  Thomas  Ireland  Elliott,  toe  ap- 
pellees. 

SCHAIUCKER,  J.  The  appellant  sned  the 
appellees  in  the  superior  court  of  Baltimore 
city  to  recover  damages  for  an  injory  claim- 
ed to  have  been  caused  by  a  bride  falling 
upon  her  from  a  house  In  course  of  erection 
as  she  was  walking  on  the  pavement  Ui 
front  of  it  The  case  was  taken  &om  the 
Jury  by  the  court  below  by  granting  the  pray- 
ers to  that  ^ect,  offered  at  the  close  of 
the  plaintiff's  testimony,  by  the  defendants 
Cowan  and  Bemdt  The  North  Baltimore 
Construction  Company  of  Baltimore  city  was 
originally  Included  among  the  defendants  as 
the  owner  of  the  house  from  which  the 
brick  Is  alleged  to  have  fallen  and  that  com- 
pany appeared  to  the  action  and  filed  a 
plea  of  non  cul.,  on  which  Issue  was  Joined, 
but  no  further  notice  Is  taken  of  it  in  the 
record  or  on  the  briefs.  As  there  was  do 
evidence  tending  to  make  that  company  liable 
for  the  Injury  complained  of,  we  assume  that 
the  suit  as  to  It  was  abandoned. 

The  amended  declaration,  on    which   the 
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case  was  tried  below,  alleges  that  while  the 
three  defendants  were  together  engaged  in 
erecting  the  building  In  question  the  plain- 
tiff was  passing  along  the  sidewalk  in  front 
of  It,  using  due  care  and  caution,  when  "a 
brick  or  large  substance  fell  or  was  thrown 
from  the  building,  being  so 'erected  as  afore- 
said by  said  defendants,  by  the  carelessness 
and  want  of  due  care  of  the  said  defendants, 
their  servants  and  agents,"  and  struck  her 
on  the  head  and  seriously  Injured  her.  There 
Is  evidence  in  the  record  tending  to  show 
the  following  facts:  In  the  year  1901  the 
defendant  Cowan,  who  was  a  carpenter  and 
builder,  was  engaged  in  erecting  a  four-story 
brick  apartment  house,  on  a  lot  of  ground 
at  or  near  the  northwest  comer  of  North 
and  Maryland  avenues  in  Baltimore  city, 
under  an  Independent  contract  with  the  own- 
er of  the  lot  Cowan  furnished  all  bricks 
and  mortar  required  for  the  building,  and 
employed  his  codefendant  B^nidt  to  lay  the 
bricks  at  a  fixed  rate  per  thousand,  and 
Bemdt  employed  such  additional  bricklayers 
as  were  requisite  to  enable  him  to  do  the 
work.  Cowan  testified  that  he  paid  Bemdt 
the  stipulated  price  per  thousand  for  laying 
the  bricks,  and  that  Bemdt  paid  the  bricklay- 
ers who  did  the  work,  and  that  he  (Cowan) 
had  nothing  to  do  with  the  laying  of  the 
bricks,  other  than  to  see  that  they  were 
properly  laid.  Ooucher  Tase,  who  was  em- 
ployed by  Cowan  as  "foreman  of  the  Job"  of 
erecting  the  building  and  had  charge  of  the 
job,  testified  that  he  gave  directions  about 
the  height,  thickness,  «ta,  of  the  walls  to 
Bemdt  when  he  was  there,  and  to  his  fore- 
man when  he  was  not  there,  but  that  Bemdt 
directed  the  bricklayers  "as  to  the  manner 
of  doing  their  work,  in  the  manner  of  laying 
bricks."  Tase  further  testified  that  he  had 
often  seen  Bemdt  pay  the  bricklayers,  but 
that  he  had  also  on  one  or  more  occasions 
seen  Cowan  pay  them. 

In  the  latter  part  of  August,  1901,  when 
the  walls  of  the  building  had  reached  about 
the  third  story,  while  the  plaintiff  and  her 
daughter  were  walking  on  the  sidewalk  of 
Maryland  avenue  in  front  of  the  south  end 
of  the  building,  something  fell  upon  the  heed 
of  the  mother  with  such  violence  that  It 
fractured  her  skull  and  inflicted  serious  in- 
jury upon  her.  She  was  rendered  uncon- 
scious by  the  blow  and  could  give  no  account 
of  the  details  of  the  accident  Oscar  EL 
Ross,  who  happened  at  that  time  to  be  sitting 
on  a  porch  on  the  opposite  side  of  the  street 
testified:  "^  saw  her  hit  on  the  head  with 
a  brick.  I  do  not  know  where  it  came  from. 
It  came  out  of  the  air  some  place  In  the 
neighborhood.  It  was  close  to  titat  building. 
I  could  not  see  It  come  otf  that  wall,  but  I 
saw  bet  walking  along  the  pavonent  on  the 
side  of  that  wall.  I  could  not  say  that  I 
saw  the  brick  come  down,  but  I  saw  the 
bride  at  the  time  it  bit  her,  and  I  also  saw 
the  brick  picked  up  by  somebody.  As  far 
as  I  could  see  I  am  almost  positive  that  It 


was  a  brick  that  bit  her."  He  further  said 
that  be  had  been  sitting  on  the  porch  look- 
ing at  the  workmen  laying  brick  on  the  wall, 
and  after  the  accident  he  noticed  that  they 
went  to  the  other  end  of  the  building.  Rosle 
Decola,  the  daughter,  testified  that  as  they 
were  walking  along  the  pavement  within 
two  or  three  feet  of  the  wall,  she  heard  a 
brick  fall,  and  turned  around  and  saw  her 
mother  lying  on  the  ground  with  a  brick 
alongside  of  her.  The  brick  and  the  mother's 
head  were  both  bloody,  and  there  was  blood 
<Mi  the  ground.  Tase,  the  foreman  of  the  de- 
fendant Cowaq,  also  testified  that  he  was 
on  the  street  at  the  northeast  corner  of  the 
building  when  the  accident  occurred,  and  had 
his  attention  called  to  it  by  the  cry  of  the 
Injured  woman,  and  that  just  before  the  ac- 
cident there  were  bricklayers  working  on  the 
front  wall,  but  that  he  did  not  notice  them 
at  the  time  of  the  accident  There  was  also 
the  testimony  of  several  physicians  touching 
the  nature  and  extent  of  the  plaintiff's  injury. 
With  this  evidence  before  it  the  court  be- 
low erred  in  taking  the  case  from  the  jury. 
The  fact  of  the  accident  and  the  resulting 
Injury  to  the  plaintiff  were  clearly  proven. 
There  was  also  evidence  from  which  the 
jury,  if  they  believed  It,  might  have  found 
that  she  was  Injured  by  a  brick  falling  from 
the  wall  which  was  being  erected  under  the 
management  of  the  defendants  or  their  serv- 
ants. It  Is  true  no  brick  was  followed  by  an 
eyewitness  In  Its  flight  from  the  wall  down 
to  the  head  of  the  plaintiff,  who  was  passing 
underneath  It;  but  she  was  struck  on  the 
top  of  the  head,  and  the  witness  Boss  testi- 
fied that  he  saw  the  brick  when  it  struck  her. 
Her  daughter,  who  was  walking  by  her  side, 
testified  that  she  heard  her  mother  strack, 
and  saw  the  bloody  brick  lying  by  her  head 
on  the  pavement  after  she  fell  down.  Bricks, 
when  handled  with  due  care  in  constmcting 
a  wall,  do  not  ordinarily  fall  to  the  ground. 
The  erection  of  walls  of  brick  houses  abut- 
ting on  the  sidewalks  of  public  streets  Is 
constantly  In  progress  In  every  city  and  large 
town.  As  was  said  by  the  court  in  Scott  v. 
London  Dock  Co.,  8  H.  &  a  696:  "Where  the 
thing  is  shown  to  be  under  the  management 
of  the  defendant  (»r  his  servants,  and  the 
accident  is  such  as  In  the  ordinary  course  of 
things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  afTords  rea- 
sonable evidence,  in  the  absence  of  explana- 
tion by  the  defendant  that  the  accident  arose 
from  want  of  care."  In  Byme  v.  Boadle,  2 
H.  &  C.  722,  a  barrel  of  flour  fell  from  an 
upper  window  of  the  defendant's  warehouse 
and  injured  the  plalntlft  who  was  parsing  on 
the  public  street  in  front  of  it  A  witness 
saw  the  plaintilf  struck  upon  the  shoulder 
by  the  barrel  but  did  not  see  it  until  it  strack 
him.  Another  witness  testified:  "I  saw  a 
barrel  falling,  I  don't  know  bow.  but  from 
defendant's."  The  evidence  was  held  to  be 
sufllPlent  to  go  to  the  jury,  the  court  rPollock, 
C.  B.)  saying,  at  page  727:    "Suppose  in  this 
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caM  the  barrel  bad  rolled  oat  of  the  ware- 
bouBe  and  fallen  on  .the  plaintiff;  how  cotild 
he  ascertain  from  what  cause  it  occurred? 
It  Is  the  duty  of  persons  who  keep  barrels  in 
a  warehouse  to  take  care  that  they  do  not 
roll  out,  and  I  think  that  such  a  case  would 
beyond  all  doubt  afford  prima  facie  evidence 
of  negligence.  A  barrel  could  not  roll  oujt  of 
a  warehouse  without  some  negligence,  and 
to  say  that  a  plaintiff  who  Is  injured  by  it 
must  call  witnesses  from  the  warehouse  to 
prove  negligence  seems  to  me  preposterous. 
So  In  the  building  or  repairing  a  bouse,  or 
putting  pots  on  the  chimneys,  if  a  person 
passing  along  the  road  is  injured  by  some- 
thing falling  on  him,  I  think  the  accident 
alone  would  be  prima  facie  evidence  of  negli- 
gence." In  the  present  case  the  evidence  to 
which  we  have  already  alluded  was  suffi- 
cient to  call  upon  the  defendants  for  an  ex- 
planation of  the  falling  of  the  brick. 

The  question  next  presents  Itself  whether 
there  was  any  evidence  legally  sufficient  to 
go  to  the  Jury  to  hold  the  defendant  Cowan, 
who  contracted  to  erect  the  whole  building 
and  employed  Bemdt  to  lay  the  bricks,  lia- 
ble for  the  accident  In  Bonaparte  v.  'Wise- 
man, 89  Md.  21,  42  Atl.  919,  44  L.  R.  A.  4S2, 
we  said:  "The  question  of  the  extent  to 
which  the  employment  of  an  independent  con- 
tractor to  do  work  which  Is  placed  entirely 
under  his  control  will  relieve  the  employer 
from  liability  for  Injuries  resulting  to  third 
persons  has  been  much  discussed  by  the 
courts.  The  general  principle,  broa.dly  stated, 
is  that  when  the  work  is  done  by  a  compe- 
tent contractor  under  an  agreement  which 
gives  him  complete  control  of  the  work  and 
of  the  persons  employed  by  him  to  do  it,  such 
persons  will  be  his  servants  and  not  those 
of  the  employer,  and  the  latter  will  not  be 
liable  for. injuries  caused  by  the  negligence 
of  the  workmen,  because  they  are  not  his 
servants  and  are  not  under  his  control." 
In  Deford  v.  State,  to  Use  of  Keyser,  30  Md. 
179,  our  predecessors  carefully  considered 
the  authorities  bearing  upon  the  subject  of 
the  liability  of  the  employer  of  a  contractor 
for  Injuries  resulting  from  the  negligence 
of  the  latter's  servants.  It  Is  there  said  in 
the  court's  opinion:  "The  greatest  difficulty, 
however,  in  these  cases.  Is  in  determlnhig  up- 
on the  facts  who  is  to  be  regarded  as  the 
master  of  the  wrongdoer.  This,  of  course, 
depends  mainly  upon  the  terms  and  character 
of  the  contract  of  employment  •  •  • 
The  terms  and  manner  of  employment  were, 
of  course,  matters  of  fact  for  the  Jury;  It  be- 
ing for  the  court  to  declare  the  legal  rela- 
tion that  existed  between  the  parties  upon 
any  given  state  of  facts." 

The  evidence  in  the  present  case  as  to  the 
terms  and  character  of  the  contract  of  em- 
ployment of  Berndt  by  Oowan  is  so  conflict- 
ing as  to  present  a  material  issue  of  fact 
No  written  or  verbal  contract  was  proven 
definitely  giving  to  Bemdt  complete  control 
of  the  erection  of  the  walls  of  the  building 


and  of  the  persons  employed  by  him  to  do  the 
bricklaying.  Bemdt  himself  was  not  called 
to  the  stand,  and  Cowan's  testimony  on  that 
subject  was:  "I  had  bricklayers  to  build  the 
walls.  Mr.  Bemdt  employed  the  bricklayers. 
I  employed  him  to  do  that  work,  and  be  em- 
ployed the  bricklayers.  I  do  not  know  wheth- 
er there  was  a  written  contract  or  not  Most- 
ly we  get  estimate  from  a  bricklayer  or  sub- 
contractor. We  seldom  make  a  written  con- 
tract such  as  this  yon  have  submitted  here 
a  while  ago  [referring  to  his  own  contract  to 
erect  the  building].  We  take  his  estimate 
•  •  •  The  estimate  would  state  that  he 
would  lay  the  bricks  for  so  much  per  thou- 
sand. This  is  a  contract"  He  further  testi- 
fied, as  we  have  already  said,  that  Bemdt 
controlled  the  manner  and  method  of  laying 
the  bricks  and  he  (the  witness)  had  nothing 
to  do  with  laying  them,  except  to  see  that 
they  were  properly  laid.  This  evidence, 
taken  in  connection  with  that  of  Oowan's 
foreman,  Tase,  presents  the  question  of  fact 
for  the  Jury  whether  Cowan,  In  employing 
Bemdt  to  lay  the  bricks,  gave  him  complete 
control  of  the  erection  of  the  walls  of  the 
building  and  of  the  persons  employed  by  him 
to  do  the  bricklaying. 

The  defendant  should  have  been  required  to 
proceed  with  their  testimony,  if  they  had  any 
which  tbey  desired  to  submit,  and  the  case 
should  then  have  been  given  to  the  jnry, 
with  proper  Instructions  as  to  the  law  gov- 
erning it  upon  a  specified  state  of  fttcts  to  be 
found  by  them.  The  Judgment  for  the  de- 
fendants will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Judgment  reversed,  with  costs,  and  case 
remanded  for  a  new  trial. 


HATS  V.  CRETIN. 
(Court  of  Appeals  of  Maryland.   Jan.  21,  1908.) 
1.  MoBTOAOES — Redemption — Right  or  Dow- 


A  widow  who  has  Joined  in  a  mortgage  in 
release  of  dower  may  redeem,  though  there 
has  been  no  legal  assignment  of  dower,  and 
though  the  husband  has  made  a  second  mort- 
gage In  which  the  wife  did  not  join. 
2.  Same — Cokditions      Precexeht — ^PATicEiri 

OF  Debts. 

A  widow,  redeeming  from  a  mortgage  in 
which  she  joined,  cannot  be  required  to  pay  a 
second  mortgage  in  which  she  did  not  join,  or 
to  pay  an  open  account  due  the  first  mortgagee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  |  1761.] 

8.  Same — Bill    to    Reokem — Qukstionb    Is- 

VOLVED. 

On  a  bill  by  a  widow  to  redeem  from  a 
mortgage  in  which  she  joined,  it  is  not  neces- 
sary to  consider  the  rights  of  heiia  at  law  not 
parties. 

Appeal  from  Circuit  Court,  Frederick 
County,  in  Equity ;  James  B.  Henderson  and 
John  a  Motter,  Judges. 

Action  by  EJmlly  T.  Cretin  against  James 
T.  Hays.  From  a  decree  for  plaintiff,  defend- 
ant appeals.    Affirmed. 
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Argued  before  McSHERRY,  C.  J.,  and  BRIS- 
COE, BOYD,  PAGE,  PEARCE,  SCHMUCK- 
T5R.  JONBS,  and  BURKE,  JJ. 

Vincent  Sebold  and  Wm.  P.  Manlsby,  Jr., 
for  appellant  Hammond  Timer  and  Milton 
Q.  Urner,  for  appellee. 

BBISCX)!;  J.  This  iB  a  suit  In  equity, 
brought  In  tlie  circuit  court  of  Frederick 
-county  by  the  appellee,  the  widow  of  John 
T.  Cretin,  deceased,  against  the  appellant,  as 
assignee  of  a  mortgage  from  Cretin  and  wife 
to  Clayonla  F.  Maynard  and  Fanny  Noonan. 
for  an  injunction  to  restrain  tbe  assignee  from 
selling  tbe  mortgaged  real  estate  and  to  en* 
force  ber  equity  of  redemption  as  tbe  alleged 
owner  of  a  dower  interest  In  the  land.  The 
In]  miction  and  -the  relief  asked  by  tbe  bill 
were  granted  by  the  court  below,  and  from  a 
decree  so  granting  tbe  relief  an  appeal  has 
been  taken. 

It  win  be  necessary  for  us  to  briefly  state 
the  material  facts  disclosed  by  tbe  record,  in 
order  to  obtain  a  clear  and  proper  under- 
standing of  the  case.    Tbe  bill  avers  that 
John  T.  Cretin,  of  Frederick  county,  died 
intestate  on  the  6th  of  December,  1903,  seised 
and  possessed  of  a  tract  of  land  situate  In 
that  county  containing  200  acres,  more  or 
less;  that  the  aivellee  is  his  widow,  and  as 
such  is  entitled  to  a  dower  estate  in  tbe  land; 
tbat  on  May  24,  1889,  Cretin  and  his  wife 
executed  a  mortgage  of  this  farm  to  secure 
the  payment  of  two  promissory  notes,  dated 
the  24th  day  of  May,  1889,  payable  S  years 
after  date,  and  given  by  Cretin  to  Maynard 
and  Noonan,  each  for  tbe  sum  of  $2,000;  and 
that  tbe  mortgage  was  subsequently  assigned 
to  the  appellant    The  mortgage  debt  being 
overdue,  the  appellant  advertised  tbe  proper- 
ty to  be  sold  at  public  sale  on  tbe  13tb  of 
February,  1904,  to  pay  the  mortgage  debt 
The  bill   then  avers  that  on  the   10th   of 
February,  1904,  the  appellee,  as  ovraer  of  the 
dower  interest,  offered  to  redeem  the  mort- 
gage, and  tendered  the  defendant  the  sum  of 
14300  in  legal  tender  currency  in  payment  and 
redemption  of  tbe  mortgage  debt,  interest, 
and  costs;  but  tbe  defendant  declined  to  ac- 
cept the  tender  and  refused  to  permit  her  to 
redeem.    Tbe  prayer  of  tbe  bill.  In  addition 
to  the  prayer  for  general  relief,  Is,  first,  that 
tbe  defendant  may  be  enjoined  and  restrained 
by  injimction  from  executing  the  power  of 
sale  contained  In  tbe  mortgage,  and  from 
selling  or  assigning  tbe  mortgage  debt,  pend- 
ing the  proceedings;    and,  second,  that  tbe 
appellee's    equity    of    redemption    may    be 
enforced,  and  the  defendant  be  required  to 
accept  tbe  amount  of  tbe  mortgage  debt. 
Interest,  and  costs,  so  tendered  and  paid  into 
court,  and  that  tbe  appellee  may  be  sub- 
rognted  to  tbe  rights  of  tbe  mortgagee.    The 
defendant  in  his  answer,  admits  tbe  allega- 
tions contained  In  the  first,  second,  and  third 
paragraphs  of  the  bill,  but  denies  that  the 
appellee  has  such  a  beneficial  interest  and 
estate  in  tbe  mortgaged  land  as  entitles  ber 


to  redeem.  The  answer  avers  that  tbe 
alleged  tender  and  otter  to  redeem  Is  not  for 
the  purpose  of  protecting  any  beneficial  in- 
terest in  the  real  estate,  but  is  a  fraudulent 
scheme  on  tbe  part  of  the  appellee  to  defeat 
and  destroy  tbe  rights  and  interest  of  those 
who  have  a  legitimate  beneficial  interest  in 
and  to  tbe  land;  that  the  estate  of  tbe  dece- 
dent Is  largely  Indebted  on  other  claims,  in- 
cluding a  second  mortgage,  in  which  tbe 
widow  did  not  Join,  of  $300,  and  an  unsecured 
balance  due  and  owing  to  tbe  appellant 
Tbe  answer  then  avers  that  to  grant  tbe  re- 
lief prayed  by  the  bill  would  defeat  the 
appellant's  rights  as  second  mortgagee  and 
creditor  of  the  estate,  and  would  also  destroy 
the  interests  of  tbe  heirs  at  law  and  the 
other  general  creditors  of  tbe  estate. 

It  appears,  then,  according  to  tbe  pleadings 
and  the  conceded  facts  of  the  case,  the 
principal  questicm  raised  for  our  consldwa- 
tlon  Is  tbe  legal  right  of  the  appellee,  tbe 
widow  of  Mr.  Cretin,  to  redeem  ber  interest 
in  the  equity  of  redemption  from  the  first 
mortgage,  in  which  she  Joined  with  her  hus- 
band. There  can  be  no  difficulty,  we  think, 
as  to  tbe  general  proposition  that  a  widow 
who  has  Joined  in  a  mortgage  has  the  un- 
doubted right  to  redeem,  notwithstanding 
the  fact  there  has  been  no  legal  assignment 
of  the  doww.  This  proposition  Is  well  set- 
tled npon  reason  and  authority,  because  of 
tbe  wife's  inchoate  right  of  dower  and  of  ber 
interest  in  the  estate.  In  Jones  on  Mort- 
gages, vol.  2,  1 1067,  it  Is  said  that  a  widow 
who  has  Joined  in  a  mortgage  in  release  of 
dower  may  redeem,  for  she  is  entitled  to 
dower  as  against  every  person  except 
tbe  mortgagee  and  those  claiming  under 
him.  She  has  an  undoubted  right  to  redeem, 
although  she  has  released  ber  dower.  And 
even  a  wife  having  only  an  Inchoate  right 
of  dower  may  redeem  land  from  a  mortgage 
In  which  she  has  Joined  with  ber  husband  to 
release  dower.  In  Gatewood  v.  Gatewood 
and  Others,  76  Va.  413,  the  court,  after 
citing  a  number  of  authorities  to  sustain  the 
position  that  a  tenant  In  dower  may  insist 
upon  the  redemption  of  a  mortgage,  says  that 
the  dower  Interest  of  the  wife  in  the  hus- 
band's estate  Is  such  as  entitles  her  to 
redeem  seems  too  clear  tor  controversy.  And 
it  was  also  said  that  it  may  be  laid  down 
as  a  rule  of  almost  universal  acceptance 
that,  when  there  is  a  mortgage  upon  real 
estate,  any  person  who  tias  tbe  right  to 
redeem  such  mortgage,  and  actually  does  re- 
deem it,  is  entitled  for  bis  indemnity  to  be 
subrogated  to  tbe  lien  of  tbe  mortgage  and  to 
bold  the  land  until  be  Is  reimbursed  to  tbe 
amount  so  paid.  Tbe  case  of  Davis  v. 
Wetherell,  13  Allen,  60,  90  Am.  Dec.  177,  and 
Lamb  V.  Montague,  112  Mass.  352,  are  ex- 
press decisions  on  this  point  In  Mantz  v. 
Buchanan.  1  Md.  Ch.  202,  the  Obancellor 
said:  "There  can  l>e  no  doubt  that  a  wife, 
notwithstanding  she  joins  her  husband  in  the 
mortgage,  may  nevertheless  take  ber  dower 
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In  the  lands  subject  to  the  mortgage,  and 
that  she  has  a  right  to  redeem,  and  may  call 
on  the  personal  representatives  of  her  de- 
ceased husband  to  apply  the  personal  assets 
to  the  extlngntshment  of  the  mortgage  debt, 
so  as  to  free  her  dower  from  the  incum- 
brance." And  the  doctrine  enunciated  by  the 
court  In  this  case,  Is  approved  in  Lynn  v. 
Gephart,  27  Md.  547;  Bank  t.  Owens,  31 
Md.  327,  1  Am.  Rep.  flO;  Glenn  v.  Clark,  68 
Md.  603;  McNiece  t.  Ellason,  78  Md.  176, 
27  Atl.  940;  Pomeroy,  EJquity  Juris.  1220; 
Story's  Equity  Jurisprudence,  vol.  2,  i  1023. 
But  It  is  contended  earnestly  by  the  ap- 
pellant that  the  right  of  redemption  In  this 
case  should  be  denied,  because  the  husband 
In  the  year  1806  executed  a  second  mortgage 
to  the  appellant  for  $300,  by  which  be  con- 
veyed away  his  eqully  of  redemption  In  the 
property  in  question,  and  at  the  time  of  his 
death  be  was  not  selaed  of  such  an  estate 
as  the  wife  could  be  dowable.  The  cases 
cited  and  relied  upon  by  the  appellant  do  not 
maintain  the  proposition  asserted  by  him. 
In  Bank  of  Commerce  v.  Owens,  31  Md.  326, 
this  court  said:  "But  In  this  case  It  must  be 
remembered  the  husband  was  seised  of  a 
legal  title,  upon  which  the  wife's  inchoate 
right  of  dower  attached  by  the  common  law. 
And  can  It  be  said  that,  pledging  this  right 
to  secure  her  husband's  indebtedness,  she 
thereby  puts  it  In  his  power  or  that  of  bis 
creditor  to  defeat  it  altogether.  To  this 
view  we  cannot  yield  our  assent  The  hus- 
band may  assign  the  equity  of  redemption, 
but  no  act  of  his  could  deprive  the  widow 
of  the  right  to  redeem  to  which  she  is  en> 
titled  under  the  common  law."  Glenn  v. 
Clark,  53  Md.  603.  The  case  of  Smith  y. 
Hall,  67  N.  H.  200,  ao  Atl.  400,  is  directly  in 
point  In  that  case  the  husband  and  wife 
executed  a  mortgage  on  certain  lands  to 
secure  a  note  given  by  the  husband  to  the 
Farmlngton  Savings  Bank  for  $041.78.  Sub- 
sequently the  hosband  executed  a  second 
mortgage,  in  which  the  wife  did  not  Join,  to 
secure  a  promissory  note  of  $1,000.  It  waa 
held  that  the  wife  was  entitled,  on  redeeming 
the  bank  mortgage,  to  hold  the  whole  estate 
until  the  defendant  shall  repay  her  the 
amount  of  the  mortgage,  when  she  will  be 
entitled  to  have  a  homestead  assigned;  that 
her  right  to  the  equity  of  redemption  was  not 
affected  by  the  second  mortgage,  to  which 
she  was  not  a  party.  The  right  of  the  wife 
in  the  case  at  bar  to  redeem  the  land  from 
the  first  mortgage.  In  which  she  Joined,  not- 
withstanding the  making  of  the  second 
mortgage  by  her  husband,  rests  upon  her 
contingent  right  of  dower  and  her  interest 
in  the  land.  She  Is  entitled  to  exercise  this 
right  in  order  to  protect  her  dower  Interest 
and  to  prevent  a  sale  of  the  property.  It 
would  be  a  useless  right  indeed.  If  it  could 
be  defeated  and  destroyed  by  the  bare  mak- 
ing of  a  second  mortgage  by  the  husband 
without  her  uniting  therein.  In  PoUnrd  v. 
Noyes,  60  N.  H.  184.  it  iB  held  that  a  sale  of 


the  equity  of  redemption  by  the  husband  did 
not  defeat  the  wife's  homestead  right  in  that 
equity. 

As  to  the  contention  that  the  appellee 
should  be  required  to  pay  the  second  mort- 
gage and  the  open  account  due  the  appellant, 
we  need  only  say  that  these  claims  are  not 
her  debts,  and  she  Is  not  liable  therefor. 
Brown  v.  Stewart  56  Md.  431;  Gelston  ▼. 
Thompson,  29  Md.  595. 

There  can  be  no  serious  contention  as  to 
the  tender  made  by  the  appellee.  The  tender 
was  made  In  the  bill  and  the  money  was  paid 
Into  court  The  defendant  by  his  answer 
refused  to  accept  the  money  as  tendered  and 
denied  the  right  of  the  appellee  to  redeem. 

It  will  be  seen,  from  what  has  been  said, 
that  we  have  disposed  of  all  the  questions  de- 
termined by  the  decree.  We  concur  In  the 
views  expressed  In  the  opinion  of  the  court 
below  that  "as  to  the  Interests  of  the  heirs 
at  law  they  are  not  parties  to  the  present 
proceeding,  and  we  do  not  see  that  we  are 
required  to  consider  their  tights  In  the  de- 
termination of  the  single  question  of  the 
right  of  redemption,  as  distinguished  from 
that  of  subrogation."  As  the  view  we  have 
taken  is  decisive  of  the  case,  the  decree  will 
be  affirmed. 

Decree  afBrmed,  with  costs. 


SAFE  DEPOSIT  &  TRUST  CO.  OF  BAL- 
TIMORE et  aL  V.  GITTINGS. 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1906.) 

1.  Bquitt— Bnx  OF  Rbvibw— Effect  of  De- 
CISIOII  OR  Appeai.. 

Where  a  decree  dlsmissine  a  bill  for  an  ac- 
counting was  reversed,  and  uie  trial  court  en- 
tered a  decree  in  conformity  with  die  opinion 
of  the  appellate  court,  a  bill  of  review  ma; 
thereafter  be  allowed  on  the  ground  of  newly 
discovered    evidence. 

2.  Save— DiscBETioif  of  Ootjbt. 

Where  a  wife's  executor  filed  a  bill  for  ac- 
counting for  property  transferred  to  her  hus- 
band, and  he  made  the  defense  that  it  waa  a  gift 
and  after  hearing  a  decree  was  rendered  in 
favor  of  her  executor,  it  was  within  the  dis- 
cretion of  the  court  to  refuse  leave  to  file  a  bill 
of  review  for  newly  discovered  evidence  that  the 
proceeds  of  the  property  had  been  invested  in 
specific  securities  which  could  be  transferred  to 
the  executor,  which  facts  were  not  discoverable 
by  the  husband  in  bis  invalid  and  infirm  con- 
dition of  health. 

Appeal  from  Circuit  Conrt,  Howard  Coun- 
ty, In  Equity:    I.  Thomas  Jones,  Judge. 

Suit  for  accounting  by  John  S.  Glttlngs,  as 
executor  of  Annie  M.  Winter,  against  the 
Safe  Deposit  &  Trust  Company  of  Baltimore 
and  another,  executors  of  Henry  Winter. 
From  an  order  refu<sini;  leave  to  file  a  bill 
of  review,  defendants  appeal.    Affirmed. 

Argued  before  McSHEBRT,  C.  J.,  and 
BOYD,  PAGE,  PEARCE,  SCHMUCKER,  and 
BURKE,  JJ. 

Arthur  W.  Macben,  Jr.,  and  Arthur  W. 
Machen,  for  appellant  trust  company.  Julian 
I.  Alexander  and  Bernard  Carter,  for  appel- 
lee. 
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PEARCE,  J.    This  appeal  Is  taken  from  an 
order  of  the  circuit  court  for  Howard  coun- 
ty as  a  court  of  equity  passed  July  25,  1905, 
In  tbe  case  of  John  S.  Gittlngs,  executor  of 
Ajinie  M.  Winter,  against  the  Safe  Deposit 
&    Trust'  Company   of    Baltimore   and  Ar- 
tbur  W.  Macben,  executors  of  Henry  Winter, 
ref  uaixig  tbe  petition  of  tbe  said  executors  of 
Henry  Winter  for  leare  to  file  a  bill  of  re- 
view to  review  tbe  decree  of  said  court  pass- 
ed In  said  cause  on  tbe  1st  day  of  July,  1905. 
This  litigation  originated  In  a  bill  filed  In  1908 
by  John  S.  Glttlngs,  executor  of  bis  mother, 
Annie  M.  Winter,  against  Henry  Winter,  ber 
surviving  husband,  alleging  that  Mrs.  Win- 
ter In  tbe  year  1869  delivered  to  her  said  hus- 
band certain  securities,  set  out  In  said  bill, 
belonging  to  ber  and  of  tbe  value  of  about 
$30,000,  to  be  sold  by  him  and  tbe  proceeds 
to  be  reinvested  as  ber  property,  the  Income 
thereof  to  be  enjoyed  by  him  during  his  life, 
but  the  corpus  to  revert  to  ber.  If  living  at 
his  death,  or.  In  the  event  of  ber  death  before 
bim,  to  go  to  ber  personal  representatives. 
The  prayer  of  tbe  bill  was  that  Mr.  Winter 
should  be  required  to  return  an  Inventory  of 
tbe   Investments  thus  to  be  made,   and  to 
bring  tbe  same  Into  court  to  be  dealt  with 
as  should  be  decreed,  and  also  for  general 
relief.    Mr.  Winter  answered,  admitting  that 
be  had  received  all  the  securities  mentiooed 
in  tbe  bill  except  the  eight  shares  of  North- 
ern Central  Railroad  stock,  but  be  denied  that 
be  bad  ever  agreed  to  bold  or  reinvest  tbe 
proceeds  In  ber  name  or  for  her  benefit,  and 
alleged  that  she  had  made  blm  an  absolute  gift 
of  all  the  securities  delivered,  and  that  he  had 
accordingly  sold  tbe  same  for  his  own  ac- 
count and  Invested  tbe  proceeds  In  bis  own 
name  and  for  bis  own  benefit,  together  with 
other  funds  of  bis  own,  and  that  he  could  nei- 
ther return  an  Inventory  of  the  Investments  of 
tbe  proceeds  of  sale  of  said  securities,  or  bring 
the  same  into  court    After  testlmMiy  was 
taken  and  bearing  bad.  tbe  plalntUTs  bill 
was  dismissed  by  tbe  circuit  court  for  How- 
ard county.    From  that  decree  the  plaintiff 
appealed  to  this  court,  which  reversed  said 
decree  on  April  9,  1905  (60  Atl.  634),  and  re- 
manded tbe  cause,  "to  the  end  that  further 
proceedings  should  be  had  In  conformity  with 
tbe  opinion  of   this   court"    That  opinion 
sustained  the  plaintiff's  claim,  and  declared 
"that,  as  the  defendant  did  not  Invest  tbe 
securities  In  bis  wife's  name  so  that  they 
could  be  easily  Identified,  and  has  failed  to 
say  In  his  testimony  in  what  they  were  ac- 
toaily  Invested,  and  at  what  price,*  it  Is  but 
fair  that  be  should  be  charged  for  tbe  cur- 
rency price  In  New  Tork  when  the  securities 
were  sold ;  and  this  amount  should  be  ascer- 
tained as  529,000."    Pending  these  proceed- 
ings Id  this  court,  Mr.  Winter  died,  and  bis 
executors  were  made  parties  to  tbe  case  before 
tbe  passage  of  tbe  decree  In  this  court    Af- 
ter the  case  was  remanded  to  tbe  circuit  court 
for  Howard  county,  that  court  proceeded  to 
decree,  "In  conformity  with  the  opinion  and 


decree  of  tbe  Court  of  Appeals,  that  tbe  plain- 
tiff recover  against  tbe  Safe  Deposit  &  Trust 
Company  of  Baltimore  and  Arthur  W.  Ma- 
cben, executors  of  the  last  will  of  Henry 
Winter,  deceased,  to  be  paid  out  of  tbe  estate 
of  said  deceased,  tbe  sum  of  $29,000,  tbe 
value,  as  ascertained  by  the  said  court,  of  tbe 
securities  of  the  plaintiff's  testatrix  converted 
by  tbe  said  Henry  Winter  deceased  In  his 
lifetime,  and  adjudged  to  have  been  the  prop- 
erty of  Annie  M.  Winter,  the  plaintiff's  tes- 
tatrix." This  decree  was  passed  July  1, 
1905,  and  on  the  6th  of  July  the  executors  of 
Henry  Winter  filed  In  the  circuit  court  for 
Howard  county  a  petition  for  leave  to  file  a 
bill  of  review,  upon  the  ground  of  material 
evidence  newly  discovered  since  the  passage 
of  said  decree.  This  petition  alleged  that 
Arthur  W.  Macben,  one  of  tbe  said  Winter's 
executors.  In  April,  1905,  being  then  In  San 
Francisco,  received  letters  testamentary 
from  the  proper  authority  in  California  to 
enable  him  to  administer  u];>on  certain  per- 
sonal property  of  Mr.  Winter  in  that  state, 
and  there  learned  that  a  firm  of  Parrott  & 
Co.,  now  out  of  business,  had  been.  In  1869 
and  1870,  tbe  bankers  of  Mr.  Winter,  and  in 
charge  of  tbe  Intestment  of  tbe  proceeds  of 
the  securities  delivered  to  blm  by  Mrs.  Win- 
ter; that  Mr.  Macben  obtained  access  to  the 
books  of  said  firm  which  had  been  care- 
fully preserved,  and  ascertained  therefrom 
that  tbe  proceeds  of  sale  of  said  securities 
amounted  In  gold  to  the  sum  of  $21,027.50  and 
in  currency  to  $26,310,  which  sum,  together 
with  tbe  other  large  sums  belonging  to  Mr. 
Winter,  be  invested  In  355  shares  of  tbe  stock 
of  tbe  San  Francisco  Gas  Company  (now 
reorganized  as  the  San  Francisco  Gas  &  Elec- 
tric Company)  at  a  cost  of  $30,840  In  gold, 
all  of  which  shares  constituted  a  part  of  bis 
estate  at  his  death,  so  that  such  number  of 
said  shares  as  repres^ited  tbe  proceeds  of 
sale  of  Mrs.  Winter's  securities  could  now 
be  restored  to  ber  estate ;  and  that  these  par- 
ticulars were  not  known  to  Mr.  Winter  at  the 
time  of  the  filing  of  the  bill  of  complaint  of 
Mrs.  Winter's  executor,  nor  afterwards  In 
the  lifetime  of  Mr.  Winter,  nor  discoverable 
by  blm  by  the  use  of  any  means  In  his  power. 
In  his  then  invalid  and  Infirm  condition  of 
health.  It  also  appeared  from  said  petition 
that,  while  this  stock  was  purchased  at  about 
$80  per  share,  its  market  value  at  tbe  time 
of  tbe  discovery  of  these  facts  had  declined 
to  $57  or  $58  per  share.  Mrs.  Winter's  exec- 
utor answered  this  petition,  denying  that 
the  facts  alleged  therein  were  material  to  the 
Issues  raised  and  decided  in  the  case,  and 
alleging  that,  even  if  material,  they  were  ob- 
tainable before  the  passage  of  the  decree  of 
July  1, 1905  by  tbe  exercise  of  reasonable  dili- 
gence on  the  part  of  Mr.  Winter,  and  the  peti- 
tion was  refused  by  tbe  order  of  July  25tb, 
now  appealed  from. 

In  tbe  argiunent  in  this  court  it  was 
contended  by  Mrs.  Winter's  executor  that 
tbe  circuit  court  for  Howard  county  had  no 
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Jurisdiction  to  grant  leave  to  file  a  bill  of 
review,  to  review  a  decree  of  that  court 
passed  in  pursuance  of  a  decree  of  this  court 
reversing  the  former  decree  of  the  circuit 
court  for  Howard  county,  and  such  Is  the 
rule  in  the  federal  courts,  as  shown  by  the 
cases  of  Southard  v.  Russell,  16  How.  547, 
14  L.  Ed.  1052,  and  Kingsbury  ▼.  Buchner, 
134  U.  S.  671,  10  Sup.  Ct  638,  33  L.  Ed.  1047. 
In  the  former  case.  It  was  said:  "The  bettw 
opinion  is  that  a  bill  of  review  will  not  lie 
at  all  for  errors  of  law  alleged  on  the  face 
of  the  decree  after  the  judgment  of  the  appel- 
late court  These  may  be  corrected  by  a  di- 
rect application  to  that  court,  which  would 
amend,  as  a  matter  of  course,  any  error  of 
the  kind  tl^at  might  have  occurred  in  en- 
tering the  decree.  Nor  will  a  bill  of  review 
lie  in  the  case  of  newly  discovered  evidence 
after  the  publication,  or  decree  below,  where 
a  decision  has  taken  place  on  appeal,  unless 
the  right  Is  reserved  in  the  decree  of  the  appel- 
late court,  or  permission  'be  given  on  an 
application  to  that  court  directly  for  that 
purpose.  This  appears  to  be  the  practice  of 
the  Court  of  Chancery  and  House  of  Lords 
in  England;  and  we  think  it  founded  in 
principles  essential  to  the  proper  adminis- 
tration of  the  law  and  to  a  reasonable  ter- 
mination of  litigation  between  parties  to 
chancery  suits.  1  Vernon,  416;  [Stafford  v. 
Bryan]  2  Paige,  45;  [Haskell  v.  Raonl]  1  Mc- 
Cord,  Eq.  22;  [McCall  v.  Graham]  1  Hen.  ft 
M.  18;  Mitford's  Pleading,  88;  Cooper's  PL 
92;  Story's  Eq.  PI.  408;  [Brewer  v.  Bowman] 
3  J.  J.  Marsh.  492  [20  Am.  Dec.  168]."  That 
case  was  decided  In  1853,  and  was  approved 
in  Kingsbury  v.  Buchner,  supra,  decided  in 
1890. 

Notwithstanding,  however,  the  respect 
wtiich  Is  due  and  always  rendered  to  the 
decisions  of  that  tribunal,  we  cannot  adopt 
that  view  after  a  careful  examination  of 
the  authorities  cited  In  Southard  v.  Russell. 
Some  of  these  are  cited  in  2  Danlell's  Ch. 
Pr.  p.  1579,  to  sustain  the  opposite  view. 
The  author  there  says:  "A  bill  of  review, 
brought  upon  new  matter,  may,  it  seems,  be 
permitted,  even  after  the  decree  has  been 
affirmed  by  the  House  of  Lords" — and  re- 
fers to  Barbon  v.  Searle,  1  Vernon,  416; 
Cooper's  Eq.  PI.  91,  92;  Story's  Eq.  Pi.  418; 
and  Stafford  v.  Bryan,  2  Paige,  46.  It  seems 
quite  clear  from  the  text  alone  that  Mr. 
Danlell  meant  the  bill  should  be  filed  in  the 
court  rendering  the  original  decree,  and  this 
Is  confirmed  on  reference  to  the  authorities 
he  cites.  Judge  Story,  in  section  418  of 
Equity  Pleading,  says:  "A  bill  of  review 
upon  new  discovered  matter  has  been  per- 
mitted even  after  an  affirmance  of  the  decree 
In  Parliament'* — ^and  he  cites  Cooper's  Bq. 
PI.  92.  It  cannot  be  doubted  that  be  refers 
to  the  court  of  original  Jurisdiction,  since 
he  mentions  a  case  where  a  demurrer  was 
filed  to  the  bill  of  review,  and  the  demurrer 
was  overruled  and  the  defendant  required 
to  answer,  which  could  not  properly  be  done 


in  the  appellate  tribunal.    In  3  Enc.  PL  & 
Pr.  574,  it  is  said:    "After  a  decision   has 
been  rendered  by  an  appellate  court  and  the 
cause  remanded  to  the  court  below,  the  latter 
court  has  no  authority  to  entertain  a  bill  of 
review  for  error  apparent;    but,   when   tiie 
ground  of  review  is  newly  discovered   evi- 
dence, the  Jurisdiction  is  generally  conceded." 
This  work  is  regarded  as  liigh  authority,  and 
the  text  Is  supported  by  reference  to  oises 
from  New  Jersey,  Arkansas,  Kentucky,  Vir- 
ginia, West  Virginia,  Georgia,  Illinois,  North 
Carolina,  and  Maryland.     In  Griflttn's  Heirs 
V.  Griffin's  Ei'rs,  11  N.  0.  403,  the  court  said : 
"Where  a  lower  court  has  passed  a  decree 
as  directed  by  the  appellate  court,  an  appli- 
cation for  leave  to  file  a  bill  of  review  for 
newly  discovered  evidence  Is   properly   ad- 
dressed to  the  lower  coprt"    In  Scbaefer  t. 
Wunderle,  154  IlL  577,  39  N.  E.   623,   It  U 
said:  "The  application  for  leave  to  file  a  bill 
to  review  a  decree  affirmed  by  the  Supreme 
Coiurt  must  be  made  to  the  court  of  chan- 
cery where  the  decree  was  originally   ren- 
dered, and  not  to  the  Supreme  Court."     In 
Reynolds  v.  Reynolds,  Ex'r,  88  Va.  152,  13  8. 
E.  396,  598,  the  court  held  that  where  tlie 
Court  of  Errors  and  Appeals  has  rend«-ed  a 
decree  after  hearing  on  the  merits,  and  the 
decree  has  been  entered  on  the  minutes  in 
accordance  with  the  views  of  the  court,  and 
the  record  has  been  regularly   remitted  to 
the  court  below,  it  has  no  further  JorisdlctiaD 
of  the  case,  and  therefore  will  not  entertain 
an  appllcatlOD  for  leave  to  file  a  bill  of  re- 
view.   Such  application  is  to  t>e  made  to  the 
court  of  chancery.    In  King  v.  Ruckman,  22 
N.  J.  Eq.  651,  the  court  said:    "When  the 
Judgment  of  this  court  on  appeal  has  been 
rendered  after  a  hearing  on  the  merits,  and 
the  record  has  been  regularly  remitted  to 
the  inferior  court,  this  court  has  no  further 
Jurisdiction   In   the   case."    In   Putnam   v. 
Clark,  35  N.  J.  Bq.  146,  Chancellor  Runyan 
said:    "Stafford  v.  Bryan,  2  Paige.  45,  and 
Southard  v.  Russell,  16  How.  547,  14  L.  Ed. 
1052,  have  neither  the  authority  of  the  hooka 
nor   of   adjudged   cases   for  their   suppcvt 
The  Court  of  Cliancery  has  inherent  power, 
without  the  consent  of  the  appellate  tribimal, 
to  review,  on  the  ground  of  newly  discovered 
evidence.  Its  decree,  though  it  has  be«i  pass- 
ed upon  on  appeal,  and  no  principle  or  prac- 
tice requires  tliat  it  shall  refrain  from  doing 
80  until  the  consent  or  countenance  of  the 
superior   court   shall    have    been    obtained. 
These   propositions  are  Established   by  the 
following'  citations :     Needier  v.  Kendall,  cas. 
t  Pinch,  466;  Mitford's  PL  88;  Cooper's  PI. 
92;  2  Danlell's  Ch.  Pr.  1579;   Story's  Eq.  Pi. 
§§  408-418;   2  Hoff.  Ch.  Pr.  12;    Tommey  v. 
White,  1  H.  L.  Cases,  166;  Flower  v.  Lloyd, 
L.  R.  6  Ch.  Div.  297;    Haskell  v.  Raoul,  1 
McCord,  Eq.  22;    McCail  v.  Graham,  1  Hen. 
&  M.  13."    The  two  English  cases  cited  by 
Chancellor  Runyan  put  those  courtsin  accord 
with    the   current   of  American   authority. 
In  Flower  t.  Lloyd,  plahatliC  bad  obtained  a 
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Jadgment  which  was  reversed  on  appeal,  and 
be  applied  to  have  the  appeal' reheard  with 
freBh  evidence,  but  it  was  held,  In  opinions 
by  Sir  George  Jessel  and  Lord  Justice  James, 
that  the  Court  of  Appeals  had  no  Jurisdic- 
tion to  rehear  the  appeal,  and  the  same  was 
held  in  Tommey  t.  White,  1  H.  L.  Cases,  166l 
In  all  these  cases  the  strength  of  the  posi- 
tion is  that  appellate  courts,  without  original 
jurisdiction,  exhaust  their  power  in  affirming 
the  decree  of  tlte  lower  court,  or  in  revers- 
ing It  and  remanding  it  for  decree  in  conform- 
ity with  Its  opinion,  whether  with  Qr  withoat 
further  proceedings  preliminary  to  decree. 
Moreover,  our  predecessors  distinctly  decid- 
ed, in  rinkney  v.  Jay,  12  GUI  &  J.  69,  that 
a  bill  of  review  for  newly  discovered  evi- 
dence will  lie  in  the  lower  court  after  affirm- 
ance on  appeal,  and  we  know  of  no  princi- 
ple which  would  discriminate  in  this  regard 
between  an  affirmance  and  a  reversal  of  the 
decree  of  the  lower  court  The  reasons  upon 
which  that  decision  rest  commend  themselves 
to  us  as  sound,  and  we  must  adhere  to  its 
authority,  notwithstanding  our  deference  to 
the  views  of  the  Supreme  Court  of  the 
United  States. 

No  question  was  made  at  the  argument  or 
lo  the  briefs  as  to  the  right  of  appeal  from  an 
order  refusing  leave  to  file  a  bill  of  review, 
bat,  as  It  seems  to  be  settled  that  the  grant- 
ing or  refusing  of  such  leave  is  left  to  the 
sovmd  discretion  of  the  court,  the  question 
suggests  itself.  In  Holllngawortb  v.  McDon- 
ald, 2  Har.  &  J.  288,  8  Am.  Dec.  64S,  and  in 
Bnrcb  V.  Scott,  1  Olll  &  J.  S93,  It  was  held 
tliat  the  application  is  addressed  to  the  dis- 
cretion of  the  court  There  appears  to  be  a 
diversity  of  view  In  the  adjudged  cases  as  to 
whether  an  appeal  will  lie  from  an  order 
granting  or  refusing  such  leave.  In  Ricker 
V.  Powell,  100  U.  S.  107,  26  L.  Ed.  627,  and 
in  Nlckle  v.  Stuart  HI  U.  S.  776,  4  Sup.  Ct 
700,  28  L.  Ed.  699,  In  both  of  which  there 
was  an  appeal  from  an  order  refusing  leave, 
the  order  was  affirmed,  the  court  declining 
to  deciae  that  the  appeal  would  lie;  but  In 
the  former  case,  Mr.  Chief  Justice  Walte 
said  that  before  a  bill  of  review  can  be 
filed,  the  decree  must  first  be  obeyed  and 
performed,  and  that  If  It  directs  the  payment 
of  money,  it  ought  to  be  paid  before  the  bill 
ot  review  was  filed,  though  it  might  be  after- 
'wards  ordered  refunded,  citing  Judge  Story's 
Eiqnity,  and  Chancellor  Kent  in  Wiser  v. 
Blachly,  2  Johns.  Oh.  488,  as  authority,  and 
adding  that  it  is  only  when  the  bill  is  for 
^ror  of  law  alone  that  it  becomes  a  matter 
of  right  and  not  of  discretion.  In  this  case, 
however,  the  execution  of  an  approved  appeal 
bond  should  be  regarded  as  equivalent  to 
performance  of  the  decree.  Without  intend- 
ing; to  decide  that  this  appeal  will  lie,  we 
ture  of  opinion  that  the  circuit  court  exer- 
cised a  sound  discretion  in  refusing  the  leave, 
slzkce  the  facts  set  forth  in  the  petition  as 
rte'vrly  discovered,  though  unknown  to  the 
executors  and  to  their  counsel,  were  facts 


which  were  all  known  to  Mr.  Winter  in  his 
lifetime,  and  his  failure  to  remember  them 
cannot  entitle  his  executors  to  insist  that 
they  were  in  fact  newly  discovered.  To  al- 
low this  case  to  be  reviewed  upon  the  facts 
alleged  would .  be  to  make  an  entire  new 
case,  instead  of  rehearing  the  old  case.  Mr. 
Winter  made  his  defense  upon  the  issue  of 
a  gift  of  the  securities  In  question,  to  him, 
and  upon  that  issue  the  alleged  newly  dis- 
covered evidence  is  not  material.  His  exec- 
utors now  ask  to  be  allowed  to  set  up 
a  new  defense,  to  enable  them  to  discharge 
a  money  decree  by  the  surrender  of  securities 
held  in  bis  own  name,  of  a  less  nominal 
value,  and  which  have  since  declined  In  mar- 
ket value  about  30  per  cent.  In  Schaefer  v. 
Wunderle,  154  111.  677,  89  N.  B.  623,  the  true 
rule  Is  said  to  be  that;  unless  there  has  been 
an  abuse  of  the  fair  discretionary  power 
with  which  the  circuit  court  has  been  in- 
vested in  the  matter  of  such  application,  its 
decision  should  not  be  disturbed.  This  rule 
was  adopted  in  Michigan  In  Stockley  v.  Stock- 
ley,  93  Mich.  307.  63  N.  W.  523 ;  and  in  Craig 
V.  Smith,  100  U.  8.  226,  25  L.  Ed.  577,  the 
Supreme  Court  said  that  Judge  Story,  In 
Wood  V.  Mann,  2  Sumn.  334,  Fed.  Cas.  No. 
17,953,  stated  the  rule  none  too  strongly, 
when  be  said:  "This  discretion  was  to  be 
exercised  cautiously  and  sparingly,  and  only 
under  circumstances  which  demonstrate  it  to 
be  Indispensable  to  the  merits  and  justice 
of  the  cause." 

Order  affirmed,  with  costs  to  the  appellee 
above  and  below. 


SAFE  DEPOSIT  &  TRUST  CO.  OF  BAL- 
TIMORE et  al.  V.  GITTlNGS. 
QITTINGS  V.   SAFE  DEPOSIT   &   TRUST 

CO.  OF  BALTIMORE  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1906.) 

1.  Apfkal— Remand  or  OArss  — Decree  in 

LOWEB    COUBT. 

Where,  on  appeal  from  a  decree  dismissing 
a  bill  for  an  accounting.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  $29,000,  and  the 
cause  was  remanded  to  the  lower  court  for  fur- 
ther proceedings  in  conformity  with  the  opinion 
of  the  Court  of  Appeals,  a  decree  for  the  plara- 
tiS  for  $29,000  constituted  further  proceedings 
in  conformity  with  the  opinion  of  the  Court  of 
Appeals,  though  Code  Pub.  Gen.  Laws,  art.  5,  { 
36,  authorizes  the  Court  of  Appeals  to  pass  a 
final  and  effective  decree  without  remanding  the 
cause. 

2.  Intebest— Computation. 

Where  a  wife  transferred  property  to  her 
husband  for  sale  and  reinvestment  of  the  pro- 
ceeds, the  income  during  bis  life  to  belong  to 
him,  and  an  action  for  an  accounting  for  the 

grincipal  was  brought  against  bis  executors  by 
er  executor,  and  on  appeal  from  a  decree  dis- 
missing the  bill  it  was  lield  that  her  executor 
was  entitled  to  recover  $29,000,  the  lower  court, 
in  rendering  a  decree  in  conformity  with  this 
opinion,  properly  allowed  interest  only  from  the 
date  of  the  decree,  and  not  from  the  death  of  the 
husband. 

Appeals  from  Circuit  Court,  Howard  Coun- 
ty, In  Equity ;  I.  Thomas  Jones,  Judge.     ' 
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Bill  for  aoconnting  by  John  S.  Olttlngs, 
executor  of  Annie  M.  Winter,  against  tbe 
Safe  Deposit  &  Trust  Company  of  Baltimore 
and  another,  executors  of  Henry  Winter. 
From  the  decree,  cross-appeals  are  taken. 
Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BOYD,  PAGE,  PEARCE,  SCHMUCKER,  and 
BURKE,  JJ. 

Arthur  W.  Machen,  Jr.,  and  Arthur  W. 
MacLen,  for-  Trust  Company  and  another. 
Julian  I.  Alexander  and  Bernard  Carter,  for 
Olttlngs. 

PEARCE,  J.  This  record  brings  up  cross- 
appeals  from  a  decree  of  tbe  circuit  court  for 
Howard  county  passed  July  1,  1905,  in  a 
cause  in  which  John  S.  Gittings,  executor  of 
Annie  M.  Winter,  was  plalntiCt,  and  the  Safe 
Deposit  St  Trust' Company  of  Baltimore  and 
Arthur  W.  Machen,  executors  of  Henry 
Machen,  were  defendants.  The  facts  leading 
up  to  the  passage  of  that  decree  were  suffi- 
ciently stated  In  an  opinion  rendered  in 
another  appeal  embraced  in  this  record  (62 
Atl.  1080),  and  need  not  be  repeated  here. 
The  decree  of  July  1,  1905,  was  passed  In 
obedience  to  a  decree  of  this  court  (60  Atl. 
634),  reversing  a  former  decree  of  the  dr- 
ctiit  court  for  Howard  county,  by  which  the 
plaintiff's  bill  had  been  dismissed,  and  re- 
manding tbe  cause  "to  the  end  that  further 
proceedings  may  be  bad  in  conformity  with 
the  opinion  of  this  court"  The  opinion 
states  that  "the  object  of  the  bill  is  In  sub- 
stance to  declare  tbe  proceeds  of  certain  se- 
curities which  were  derived  from  a  sale  of 
tbe  wife's  property,  conceded  to  be  hw  prop- 
erty at  the  time  of  her  second  marriage,  but 
which  was  subsequently  sold  and  reinvested 
by  the  husband  in  his  own  name  and  held  by 
him  at  the  time  of  bis  death,  to  be  tbe  prop- 
erty of  the  plaintiff's  testatrix,  and  to  be- 
long to  the  plaintiff  as  the  legal  representa- 
tive of  the  wife."  It  proceeds  later  on  to 
state,  after  reviewing  the  evidence,  that, 
"upon  tbe  facts  thus  disclosed  and  set  out, 
we  are  of  the  opinion  that  the  plaintiff  is 
entitled  to  tbe  relief  sought  by  his  bill,"  and 
adds,  "as  to  the  question  of  the  measure  of 
recovery  in  the  case,  we  think  the  proof 
shows  that  the  amount  realized  from  the  se- 
curities when  sold  in  New  Tork  was  about 
$29,000.  The  memorandum  In  the  handwrit- 
ing of  Mrs.  Winter  shows  that  they  brought 
$29,000.  The  defendant  according  to  tbe  tes- 
timony of  the  plaintiff,  admitted  in  the  sever- 
al conversations  with  blm  that  tb^  sold 
for  about  the  amount  here  indicated.  The 
defendant  in  his  testimony  states  that  they 
brought  In  currency  between  $25,000  and 
$26,000,  but  when  reduced  to  gold  he  realized 
over  $21,000.  We  agree  with  the  plaintiff's 
contention  that  the  defendant  did  not  invest 
these  securities  In  his  wife's  name  so  that 
they  could  be  easily  Identified,  and  has  fail- 
ed In  his  testimony  to  say  In  what  they  were 
Invested,  and  of  what  price;  it  Is  but  fair 


that  be  should  be  charged  for  tbe  currency 
price  In  New  Tork  when  tbe  securities  were 
sold;  and  this  amount  should  be  ascertained 
at  $29,000."  Upon  the  remanding  of  the 
cause  with  the  decree  and  opinion  above  men- 
tioned, tbe  circuit  court  for  Howard  county 
proceeded  to  decree  In  its  own  language,  **ln 
conformity  with  the  opinion  and  decree  of 
the  Court  of  Appeals,  that  the  plaintiff  re- 
cover against  the  said  Safe  Deposit  &  Trust 
Company  of  Baltimore  and  Arthur  W. 
Machen,  executors  of  tbe  last  will  of  Hrairy 
Winter,  deceased,  to  be  paid  out  of  the  goods, 
chattels,  credits,  and  estate  of  the  deceased, 
tbe  sum  of  $29,000,  the  value  as  ascertained 
by  the  said  Court  of  Appeals  of  tbe  securities 
of  the  plaintiff's  testatrix,  converted  by  the 
said  Henry  Winter,  deceased.  In  his  lifetime, 
and  adjudged  by  the  Conrt  of  Appeals  to 
have  been  the  property  of  Annie  M.  Winter. 
the  plaintiff's  testatrix,  together  with  In- 
terest thereon  from  the  date  of  this  decree 
and  the  plalntlfTs  costs  of  suit  In  this  court 
and  In  the  Court  of  Appeals  to  be  taxed  by 
tbe  clerks  of  said  courts  respectively";  and 
then  further  proceeded  to  decree  In  tbe  usual 
form  that  the  defendants  bring  into  conrt  tbe 
mony  so  decreed  to  be  due  and  recoverable 
by  the  plaintiffs,  together  with  tbe  costs  of 
suit 

The  question  presented  by  tbe  defendants' 
appeal,  as  stated  In  their  brief,  Is  "whether 
such  a  decree  constitutes  further  proceedings 
in  conformity  with  tbe  opinion  of  this  court" 
and  the  substance  of  tbe  argument  made  in 
their  behalf  is  that  the  cause  would  not  have 
been  remanded  "for  further  proceedings  If 
this  court  bad  meant  merely  that  a  decree 
for  payment  of  $29,000  should  be  passed. 
It  may  be  conceded  that  under  section  36. 
art  6,  Code  Pub.  Gen.  Laws,  this  court  could, 
without  remanding,  have  passed  a  final  and 
effective  decree  for  tbe  payment  by  defoid- 
ants  to  the  plaintiff,  out  of  the  estate  of  Mr. 
Winter,  of  the  sum  of  $29,000  and  costs  of 
suit ;  but  the  question  presented  to  as  Is  not 
in  what  form  has  the  court  decreed  what  is 
to  be  done,  but  what  is  tbe  substance  of  that 
which  It  has  been  decreed  shall  be  done? 
That  section,  while  permitting  the  court 
either  to  pass  a  final  decree  where  this  can 
be  done,  or  to  remand  for  further  proceedings 
In  its  discretion,  requires  the  court  in  re- 
manding to  express  the  reasons  therefor, 
and  also  deto-mine  and  declare  the  opinion 
of  the  court  on  all  points  made  before  it 
or  presented  by  the  record,  and  It  has  de- 
termined and  declared  that  the  plaintiff  Is 
entitled  not  to  an  accounting,  but  to  a  money 
decree  for  $29,000.  Can  it  then  be  material 
whether  the  formal  mandate  for  sucb  pay- 
ment is  found  In  a  decree  of  this  court  passed 
under  one  branch  of  the  discretion  r^>oeed 
in  it  by  section  36,  art  5,  Code  Pub.  Gen. 
Laws,  or  in  a  decree  of  the  circuit  conrt 
passed  upon  the  remand  of  tbe  cause  nnd^' 
another  branch  of  the  discretion  reposed  by 
the  same  section,  with  specific  instructions 
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as  to  the  decree?  With  sincere  respect  for 
the  distinguished  counsel  of  defendants  whose 
■eal  and  abllitr  is  so  often  displayed  in  this 
court,  we  are  unable  to  agree  with  their  con- 
tention. The  (pinion  of  the  court  we  think 
was  a  definite,  present  ascertainment  of  the 
amount  for  which  the  defoidants  were  re- 
sponsible to  the  plaintiffs,  and  that  as  the 
court.  Instead  of  passing  Its  own  final  de- 
cree for  payment  of  that  amount,  remanded 
the  cause  that  the  circuit  court  might  pass 
such  decree,  the  passage  of  such  decree  by 
that  court  was  a  further  proceeding  in  strict 
conformity  with  the  decree  of  this  court, 
and  we  find  no  error  in  the  decree  of  the  cir- 
cuit court  In  this  respect  The  plaintiff's  ap- 
peal is  from  so  much  of  said  decree  as  ad- 
judges him  to  be  entitled  to  Interest  only 
from. the  date  of  the  decree,  and  not  from 
the  date  of  Mr.  Winter's  death,  which  oc- 
curred January  21,  1905. 

It  is  argued  for  the  plaintiff  that,  inasmuch 
as  this  court  found  that,  under  the  agreement 
between  Mr.  and  Mrs.  Winter,  the  proceeds 
of  her  securities  were  to  be  reinvested  as  her 
property  and  In  her  name,  though  he  was  to 
be  allowed  the  income  during  bis  life,  there- 
fore both  the  principal  sum  derived  from  the 
sale  of  said  securities  and  all  tbe  increment 
therefrom,  except  the  life  estate  In  the  in- 
come, always  continued  to  be  her  property, 
and  tbat  it  necessarily  follows  from  this 
that  her  executor  was  entitled  to  the  interest 
from  the  cessation  of  his  life  estate  In  tbe 
income.  This  is  baaed  upon  the  theory  that 
Interest  is  a  mere  Incident,  or  integral  part 
of  the  debt  This  Is  true  where  there  is  an 
express  contract  for  payment  of  Interest,  and 
In  such  case  Interest  is  recoverable  as  such 
as  a  matter  of  right  up  to  the  time  of  breach, 
but  not  after.  16  Amer.  &  Eng.  Enc.  (2d  Ed.) 
p.  999.  In  the  leading  case  In  this  state 
CSewBoa'a  Adm'r  v.  Douglass,  7  Har.  &  J. 
453,  16  Am.  Dec  317)  It  was  held  that  on 
bonds,  or  contracts  in  writing  to  pay  money 
on  a  day  certain,  or  where  the  money  claimed 
bas  been  actually  used,  interest  is  recovera- 
ble as  matter  of  right  but  that  in  ail  other 
cases  the  question  should  be  referred  to  the 
jury,  who  may  allow  it  or  not  in  the  shape 
of  damages,  according  to  the  equity  and  Jus- 
tice appearing  between  the  parties.  In  Frank 
V.  Morrison,  55  Md.  400,  it  was  held  that  a 
subscription  for  stock  In  a  corporation  to  be 
paid  for  In  Installments,  at  such  times  as 
should  be  called  for,  did  not  fall  within  tbat 
class  of  contracts  upon  which,  under  tbe  rule 
in  Xewson's  Adm'r  v.  Douglass,  supra,  inter- 
eat  was  recoverable  as  of  right  Bquity  al- 
lows interest  in  all  cases  where,  under  like 
circumstances,  it  might  be  recovered  at  law. 
Hammond  v.  Hammond,  2  Bland,  370.  The 
allowance  of  Interest  therefore  is  discretion- 
ary with  the  court  in  equity  cases  where  the 
court  takes  tbe  place  of  the  Jury,  unless  In 
tbe  given  case  Interest  is  recoverable  as  of 
right  In  the  present  case,  Mr.  Winter  was 
using  the  proceeds  of  sale  of  his  wife's  se- 


curities, with  her  consent  during  his  life,  not 
only  to  such  use,  but  to  the  retention  by  him 
of  the  income  therefrom.  The  time  of  his 
death  could  not  be  known,  and  until  then  his 
use  and  retention  of  the  Income  was  rightful 
When  this  suit  was  brought  he  defended 
upon  the  ground  that  the  securities  were  an 
absolute  gift  to  him.  His  executors  must  be 
taken  to  believe  that  this  defense  was  made 
in  good  faith,  and  they  could  not  be  expected 
to  pay  such  a  sum  as  here  is  involved,  until 
tbe  matter  was  determined  adversely  to  the 
estate  by  a  court  of  last  resort  To  have 
done  80  would  be  a  dereliction  of  duty  on 
their  part  the  thought  of  which  cannot  be 
imputed  to  them.  Until  tbe  decree  of  this 
court  was  made,  the  right  of  her  executor  to 
recover  at  all  was  not  established,  nor  was 
the  amount  recoverable  definitely  ascertained, 
so  that  bis  executors,  before  the  passage  of 
that  decree,  could  not  know  what  sum  to 
pay.  If  they  had  desired  to  pay,  nor  could  ber 
executor  have  known  what  sum  he  was  en- 
titled to  demand.  In  Lewis  v.  Rountree,  '3;9 
N.  C.  122,  28  Am.  Rep.  309,  the  court  said: 
"It  is  a  rule  which  may  be  gathered  from 
tbe  cases  tbat  whenever  a  debtor  has  notice, 
or  ought  to  know  that  be  owes  a  certain 
sum,  and  when  be  is  to  pay  it  if  be  falls  to 
pay  It  lie  ought  to  pay  Interest  In  the  pres- 
ent case,  although  we  may  assume  that  the 
defendant  bad  notice'  by  the  commencement 
of  the  action,  that  be  was  looked  to  for  tbe 
payment  of  damages,  yet,  as  a  fact,  not  only 
was  tbe  amount  technically  unliquidated, 
bat  owing  to  the  unsettled  state  of  the  law, 
it  was  uncertain.  He  could  not  safely  and 
without  risk  pay  any  sum,  until  it  was  as- 
certained by  a  Judgment  which  he  might  ex- 
pect it  speedily  would  be."  We  think  this 
sound  reasoning  and  applicable  to  the  case 
before  us.  Moreover,  tbe  opinion  of  this 
court  ascertained  tbe  amount  due  as  $29,000. 
and  said  nothing  about  interest  and  in  pass- 
ing its  decree  tbe  circuit  court  certainly  con- 
formed literally  to  tbe  opinion  and  decree  of 
this  court  In  allowing  Interest  only  from  tbe 
date  of  Its  own  decree.  Had  it  allowed  in- 
terest from  the  date  of  Mr.  Winter's  death, 
there  can  be  small  doubt  tbat  bis  executors 
would  have  appealed  upon  tbat  ground  as 
not  in  conformity  with  tbe  opinion  and  de- 
cree of  this  court  We  find  no  error  In  tbe 
decree  In  this  respect. 

Decree  affirmed;  costs  to  be  paid  by  the 
executors  of  Henry  Winter. 


MARYLAND   AGRICULTURAL  COLLEGE 

V.  ATKINSON,  State  Comptroller. 
(Court  of  Appeals  of  Maryland.    Jan.  11,  1906.) 

1.    STATOTES  —  CONSTBUCTIOK  —  LEGISLATIVE 

Intent. 

The  object  of  statutory  construction  is  to 
ascertain  and  effectuate  the  legislative  intent 
and  that  intent  must  be  gathered  from  the 
words  of  the  statute  alone,  if  their  meaning  is 
plain  and  intellisible ;  but  if  such  meaning  is 
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doubtful,  it  may  become  necessary  to  look  to 
contemporaneous  circumstances,  the  evil  to  be 
redressed,  and  the  object  of  the  law. 

[Ed.  Note. — For  cases  in  point,  aee  Tol.  44, 
Cent.  Dig.   Statutes,  $  291.] 

2.    STATBS— APPBOPRIATIONS— FOBIXITUBE. 

Acta  1902,  p.  912,  c.  625,  8<  5.  6,  appro- 
priated $5,000  for  the  maintenance  of  buildings 
at  the  agricaltnral  experiment  station,  the 
printing  of  bulletins,  etc.,  and  authorized  the 
Comptroller  to  issue  his  warrant  upon  the 
treasury  of  the  state  for  the  sums  appropriat- 
ed, which  should  be  payable  to  and  expended  by 
the  board  of  trustees  of  the  Agricultural  Col- 
lege, and  directed  the  first  payment  to  be  made 
during  the  fiscal  year  ending  September  1,  1902. 
Acts  1904,  p.  951,  c.  557,  {4,  appropriated  the 
sum  of  $6,000  per  annum  for  the  formation  and 
support  of  farmers'  institutes,  authorized  the 
Comptroller  to  issue  bis  warrant  annually  upon 
the  treasury  of  the  state  for  such  sum  of  money, 
and  declared  such  sum  payable  to  the  order  of 
the  Agricultural  College  on  or  after  the  Ist 
of  October  of  each  fiscal  year,  the  first  payment 
to  be  made  during  the  year  ending  September 
30,  1904.  Held,  that  the  appropriations  pay- 
able during  any  year  were  not  forfeited  by  fail- 
ure to  draw  the  same  before  the  expiration 
of  the  fiscal  year  for  which  they  were  appro- 
priated, and,  if  not  drawn  during  that  year, 
they  could  be  drawn  subsequently. 

Appeal  from  Circnlt  Court,  Anne  Anindel 
Cotmty;  Thomas  Jonee  and  Wm.  H.  Thomas, 
Judges. 

Mandamns  proceedings  by  tbe  Maryland 
Agrlcnltural  College  against  Gordon  T.  At- 
kinson, Comptroller.  From  an  order  dis- 
missing the  petition,  petitioner  appeals.  Re- 
versed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  PAGE,  BOTD,  PBARCB, 
SCHtlUCKER,  and  BURKE,  JJ. 

Charles  H.  Stanley,  for  appellant  Atty. 
Gen.  Bryan  and  Tbomas  A.  Wbelan,  Jr.,  for 
appellee. 

BURKE,  J.  This  Is  an  appeal  from  an 
order  of  tbe  drctiit  coort  for  Anne  Arundel 
county  dismissing  a  petition  for  a  writ  of 
mandamus  to  be  directed  against  tbe  appellee 
requiring  blm  to  draw  bis  warrant  upon  tbe 
treasury  of  tbe  state  for  tbe  payment  of  tbe 
stmis  of  money  specified  in  tbe  petition. 

Tbe  Maryland  Agricultural  College  was  in- 
corporated by  Acts  1866,  p.  114,  c.  97.  Tbe 
purpose  of  Its  creation  was  tbe  Instruction 
of  young  men  In  those  arts  and  sciences  In- 
dispensable to  successful  agricultural  pur- 
suits. Tbe  people  finding  tbat  Industry 
greatly  neglected,  and  believing  It  to  be  tbe 
duty  and  within  tbe  power  of  the  Legislature 
to  encourage  and  promote  the  farming  inter- 
ests of  tbe  state,  by  tbe  act  above  mentioned 
constituted  tbe  plaintiff  an  agricultural  col- 
lege, whose  duty  It  should  be,  in  addition  to 
tbe  usual  course  of  scholastic  learning,  to  in- 
struct young  men  attending  tbe  college,  theo- 
retically and  practically.  In  those  arts  and 
sciences  which,  with  good  manners  and  mor- 
als, should  enable  tbem  to  become  Intelligent, 
successful,  and  scientific  farmers,  and  ele- 
vate the  state  to  the  position  Its  advantages 
In  soil  and  climate  and  tbe  moral  and  mental 


capacities  of  Its  citizens  entitle  It  to  ocenpy. 
By  the  act  of  incorporation  $6,000  per  annum 
was  appropriated  to  tbe  payment  of  salariei 
of  professors,  and  for  such  other  piuposea  as 
should  be  found  reasonably  necessary  to  pro- 
mote tbe  welfare  and  success  of  the  college^ 
The  legislation  of  the  state  indicates  that 
tbe  people  have  manifested  a  deep  and  abid- 
ing Interest  in  the  welfare  of  tbe  college, 
and  have  aided  its  work  by  generous  appro- 
priations, and  by  other  measures  calculated 
to  Increase  its  eflSdency,  and  to  enable  it  to 
accomplish  more  fully  the  useful  and  benefi- 
cent purpose  of  Its  foimdatlon.  Under  Acts 
1864,  p.  109,  c.  90,  the  state  board  of  edtica- 
tlon  became  ex  officio  members  of  tbe  board 
of  trustees  of  tbe  college.  By  Acts  1888. 
p.  103,  c.  53,  tbe  state  purchased  a  one-half 
imdivided  interest  In  the  college  property. 
By  Acts  1868,  p.  573,  c.  320,  tbe  Governor, 
tbe  Comptroller,  tbe  Treasurer,  tbe  Presi- 
dent of  the  Senate,  tbe  Speaker  of  tbe  House 
of  Delegates,  and  tbe  Attorney  General  of  the 
state  became  ex  officio  members  of  tbe  board 
of  trustees,  and  represented  the  state's  Inter- 
est In  said  board,  which  consists  of  18  mem- 
bers. This  board  Is  constituted  as  follows: 
The  six  state  officials  mentioned  alHtve,  five 
members  elected  by  tbe  private  sto<^bolde» 
of  the  college,  one  person  from  each  con- 
gressional district  of  tbe  state,  appointed 
by  tbe  Governor  by  and  with  tbe  advice  and 
consent  of  tbe  Senate,  and  the  United  States 
Secretary  of  Agrlculttire.  Tbe  state  holds  a 
mortgage  of  $15,000  on  the  8to(^holders*  one- 
half  Interest  Tbe  college  Is  controlled  by 
tbe  state,  and  Is  practically  a  state  Institu- 
tion. 

In  pursuance  of  what  appears  to  be  a  set- 
tled policy  on  tbe  part  of  tbe  state  to  con- 
tribute to  tbe  support  of  this  institution,  the 
General  Assembly  passed  Acts  1902,  p.  911, 
c.  625,  and  Acts  1904,  p.  950,  c  657.  The 
first  of  these  acts  set  ap^rt  various  sums 
for  the  use  of  the  college,  but  In  this  case 
we  are  concerned  only  with  sections  6  and  6 
(page  912)  of  that  act  These  sections  read 
as  follows: 

"Sec.  5.  In  order  to  provide  for  tbe  main- 
tenance, repairs  and  improvements  of  tbe 
buildings  of  tbe  experimental  station,  to 
provide  for  tbe  printing  of  bulletins,  sbowing 
the  results  of  the  work,  and  also  to  provide 
for  tbe  investigation  In  tbe  tobacco  crop, 
meat  production,  and  Irrigation,  an  appro- 
priation of  five  thousand  dollars  ($5,000.00) 
is  hereby  provided  for  and  made. 

"Sec.  6.  Tbe  Comptroller  be  and  be  Is  here- 
by authorized  to  Issue  bis  warrant  upon  the 
treasury  of  tbe  state  for  tbe  several  sums 
hereby  appropriated,  tbe  same  to  be  paid  out 
of  any  funds  not  otherwise  appropriated: 
tbat  said  sums  of  money  shall  be  payable  to 
the  Maryland  Agricultural  College,  and  shall 
be  expended  tmder  tbe  direction  of  tbe  board 
of  trustees  of  said  institution,  and  tbe  first 
payment  shall  be  made  during  tbe  fiscal  year 
ending  September  1,  1902." 
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By  Acts  1904,  p.  961,  c.  557,  i  4,  It  was  pro- 
vided as  follows :  "That  the  sum  of  six  tbou- 
«and  dollars  per  annum  be  and  the  same  Is 
hereby  appropriated  for  the  formation  and  sup- 
port of  farmers'  Institutes  In  this  state ;  and 
that  the  Comptroller  be  and  he  Is  hereby  au- 
thorized to  Issue  bis  warrant  annually  upon 
the  treasury  of  the  state  for  said  sum  of 
money  out  of  any  funds  not  otherwise  ap- 
propriated; that  the  said  sum  shall  be  pay- 
able to  the  order  of  the  Maryland  Agricultur- 
al College  on,  or  after  the  1st  of  October  of 
each  fiscal  year,  and  that  the  first  yearly  pay- 
ment shall  be  made  during  the  fiscal  year 
ending  September  30,  1004." 

It  Is  admitted  that  the  work  contemplated 
to  be  done  by  the  college  by  Acts  1002,  p. 
912,  c.  625,  f  5,  has  been  done  by  Its  officers, 
but  the  appropriation  therein  made  has  not 
been  paid.  It  is  also  admitted  that  $2,000 
of  the  appropriation  of  $6,000  made  by  Acts 
1904,  p.  050,  c.  557,  remains  unpaid.  It  is 
farther  admitted  that  said  sum  of  $5,000  and 
said  sum  of  $2,000,  appropriated  by  the  acts 
aforesaid,  are  in  the  treasury  of  the  state, 
and  not  appropriated  for  any  other  purpose. 
On  July  17,  1005,  demand  was  made  by  the 
Maryland  Agricultural  College  upon  Hon. 
Gordon  T.  Atkinson,  Comptroller  of  the 
Treasury,  for  the  payment  of  said  several 
sums  of  mon^.  Upon  the  advice  of  the  At- 
torney General,  the  Comptroller  declined  to 
pay  the  money,  whereupon  the  petition  for 
mandamus  was  filed.  The  respondent,  In- 
stead of  answering  the  petition,  filed  a  gener- 
al demurrer,  which  the  court  sustained,  and 
dismissed  the  petition.  By  agreement  of 
parties, .  all  errors  in  pleading  have  been 
waived.  The  Comptroller  rested  his  refusal 
to  pay  these  sums  upon  the  ground  that  nei- 
ther of  these  sums,  or  any  part  thereof,  could 
be  lawfully  drawn  from  the  state  treasury 
after  the  expiration  of  the  fiscal  year  for 
which  they  were  appropriated,  and,  as  It 
appeared  that  these  sums  were  not  paid 
dnrlng  the  fiscal  year  for  which  the  appro- 
priation was  made,  there  was  no  warrant  of 
law  by  which  they  could  now  be  paid.  This 
contention  raises  the  question  of  the  proper 
construction  of  the  acts  of  assembly  herein- 
before mentioned  under  which  the  appropria- 
tions were  made.  If  the  position  of  the  re- 
spondent is  not  well  founded,  and  if  the  al- 
legations of  tbe  petition  could  be  supported 
by  evidence,  it  must  be  admitted  thai  tbe 
writ  of  mandamus  should  issue  as  prayed. 
Upon  a  question  of  statutory  construction  the 
principles  which  should  guide  the  court  have 
been  repeatedly  declared  by  decisions  In  this 
state,  and  elsewhere.  The  underlying  princi- 
ple of  all  construction  is  that  tbe  intent  of 
the  T>eglBlature  should  be  sought  in  the  words 
employed  to  express  it,  and  when  found  it 
should  be  made  to  govern,  not  only  In  all 
proceedings  which  are  had  under  the  law, 
but  In  all  judicial  controversies  which  bring 
those  proceedings  nnder  review.  Beyond  tbe 
words  employed,  if  the  meaning  be  plain  and 


intelligible,  neither  officer  nor  court  Is  to  go 
in  search  of  legislative  intent;  but  the 
Legislature  must  be  understood  to  Intend 
what  is  plainly  expressed,  and  nothing 
then  remains  but  to  give  tbe  Intent  ef- 
fect If  the  words  of  the  law  seem  to  be 
of  doubtful  import,  it  may  then,  perhaps, 
become  necessary  to  look  beyond  them  in  or- 
der to  ascertain  what  was  the  legislative 
mind  at  the  time  the  law  was  enacted;  what 
the  circumstances  were  under  which  the  ac- 
tion was  taken;  what  evil,  if  any,  was  meant 
to  be  redressed;  what  was  the  leading  object 
of  tbe  law,  and  what  the  subordinate  and 
relatively  unimportant  objects.  Cooley  on 
Taxation  (2d  Ed.)  264;  GUI  v.  Cacy,  40  Md. 
243;  Smith  v.  State,  66  Md.  215,  7  Atl.  49; 
Hooper  v.  Creager,  84  Md.  105,  35  Atl.  967, 
36  Atl.  359,  35  L  R.  A.  202;  Commercial 
Building  Ass'n  v.  Mackenzie,  85  Md.  132,  S6 
Atl.  754. 

There  is  no  general  law  which  declares  that 
money  not  drawn  In  the  fiscal  year  for  which 
it  has  been  appropriated  cannot  be  drawn 
thereafter;  but  it  is  argued  that  it  was  the 
intention  of  the  Legislature  that  these  ap- 
propriations should  fail,  unless  drawn  during 
the  time  mentioned  In  the  acts.  It  was  un- 
doubtedly within  the  power  of  the  General 
Assembly  to  have  provided  that  the 'money 
should  not  be  paid  aft»  the  expiration  of  tbe 
fiscal  year.  That  it  did  not  so  declare  in  ex- 
press or  unquestionable  terms  must  be  con- 
ceded, but  it  is  contended  that  this  Intention 
Is  manifest:  First,  because  the  appropria- 
tions were  annual ;  and,  secondly,  because  the 
first  payments  were  directed  to  be  made  dur- 
ing tbe  fiscal  years  named.  It  is  to  be  noted 
that  there  Is  no  duty  imposed  by  eitber  act 
upon  the  Maryland  Agricultural  College  to 
make  application  for  the  payment  of  the 
appropriations  within  a  specified  time,  but 
the  authority  is  given  to  the  Comptroller  to 
draw  his  warrant  upon  the  Treasurer  for  the 
payment  of  the  several  sums  appropriated  to 
the  order  of  tbe  college,  and  he  Is  directed  to 
draw  his  warrant  for  tbe  first  payment  dur- 
ing tbe  fiscal  years  named.  This  direction, 
given  in  express  terms  in  the  act,  was  not 
followed,  and  it  is  difficult  to  say  how  the 
failure  to  pay  the  money  in  tbe  manner  and 
at  the  times  provided  should  operate  to  de- 
feat the  plain  and  evident  Intent  of  the  Legis- 
lature respecting  these  appropriations.  It  Is 
clear  that  tbe  Legislature  intended  that  the 
college  should  receive  each  year  from  the 
state  treasury,  out  of  any  funds  not  other- 
wise appropriated,  the  several  sums  mention- 
ed for  the  purposes  specified  In  the  act,  and 
It  Indicated  the  time  In  which  it  became  the 
duty  of  the  financial  officers  of  the  state  to 
see  to  the  payment  To  construe  these  direc- 
tions as  to  the  time  of  payment  to  be  a  limi- 
tation or  a  denial  of  the  power  to  pay  after 
the  close  of  tbe  fiscal  year  would  be  to  frus- 
trate the  leading  and  evident  purpose  of  the 
acts  under  consideration,  as  manifested  by 
their  language,  and  as  gathered  from  tbe 
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foundation,  tbe  nistory,  and  the  delation  and 
settled  policy  of  the  state  reepectlns  this 
college. 

We  are  therefore  of  opinion  that  the  court 
committed  an  error  In  dismissing  the  peti- 
tion. The  order  of  the  lower  court  will  be 
reversed,  and  the  case  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 

Order  reversed,  and  cause  remanded,  with 
costs  to  the  appellant 


MTLANDER  v.   BEIMSCHLA. 
(Court  of  Api>eal8  of  Maryland.    Jan.  11,  1906.) 

1.  Appeal  —  Review  —  iNSTRuenoNS  —  Ne- 
cessity FOB  Objection  at  Triai,. 

By  the  express  provisions  of  Code  Pub.  Gen. 
Laws,  art.  6,  |  9,  no  instruction  given  is  deemed 
defective  on  appeal,  because  of  any  assumption 
of  fact,  or  because  of  the  Insufficiency  of  the 
evidence  to  sustain  it.  unless  the  record  shows 
that  an  objection  for  such  defect  was  taken  at 
the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  ff  1309,  1313.] 

2.  Same— iNaTBucTioRS  Refused. 

The  statute  does  not  apply  to  a  rejected 
instruction. 

3.  Landlord  and  Tenant— Repairs— Lahd- 
lobd's  Duty  to  Repair. 

A  landlord  is  not  obliged  to  make  repairs 
during  a  tenancy,  unless  he  has  agreed  to  do  so. 
[Ed.  Note. — For  cases  in  point,  see  voL  32, 
Cent.  Dig.  Landlord  and  Tenant,  {  536.] 

4.  Same— Neolioence  as  to  Premises  Ar- 
FECTiNO  Adjoining  Premises— Action— In- 

STBDCTION. 

In  an  action  for  defendant's  negligence  In 
permitting  a  rain  spout  to  remain  in  such  a  con- 
dition aa  to  throw  water  against  plaintiff's 
building,  the  evidence  showed  that  at  thb  time 
when  the  conditions  complained  of  first  existed 
defendant's  building  was  rented,  and  that 
defendant  had  not  covenanted  to  make  repairs, 
but  that  subsequently  the  building  was  rented 
to  another  and  that  at  that  time  the  de- 
fects existed.  One  of  plain tiFs  instructions  on 
the  measure  of  damages  declared  that  in  case 
of  a  verdict  for  plaintiff  she  was  entitled  to  re- 
cover "for  the  injuries  according  to  the  evidence 
in  the  case."  Held,  that  the  prayer  was  erro- 
neous, as  not  limiting  recovery  to  the  damages 
sustained  after  the  termination  of  the  first 
tenancy. 

5.  Same— Tenant's  Failure  to  Repair— In- 
juries TO  Adjoinino  Property— Liabiuty 
OF  Landlord. 

Where,  after  the  creation  of  a  tenancy,  a 
rain  spout  on  the  building  became  defective,  and 
cast  water  upon  an  adjoining  building,  the  land- 
lord was  not  liable  for  the  damage,  where  he 
had  not  covenanted  to  make  repairs. 

[Ed.  Note. — For  cases  In  point,  see  voL  32, 
Cent.  Dig.  Landlord  and  Tenant,  {  670.] 

Appeal  from  Baltimore  City  Court;  John 
J.  Dobler,  Judge. 

Action  by  Catharine  Belmschla  against 
Mary  Mylander.  From  a  judgment  In  favor 
of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McSIlERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCB,  SCH.MUCKER, 
JONES,  and  BURKE,  JJ. 

William  8.  Bransemer,  for  appellant  Ed- 
ward L.  Ward,  for  appellee. 


BOTD,  J.    The  appellee  sued  the  appellant 

for  "negligently  permitting  the  waste  and 
rain  water  from  her  property  to  be  thnwm 
against  and  upon  the  north  wall  of  tbe  plain- 
tiff," thereby  causing  tbe  Injury  set  oat  In 
the  declaration.  The  appellee  relied  especi- 
ally upon  tbe  ground  that  tbe  appellant  bad 
permitted  tbe  rain  si)out,  which  was  sup- 
posed to  carry  the  water  from  tbe  roof  of 
her  house,  to  become  and  remain  in  such  con- 
dition that  It  turned  the  water  upon  the 
bouse  of  tbe  appellee,  injuring  the  wall  and 
foundation,  and  causing  the  cellar  to  be 
damp  and  unhealthy.  The  appellant's  de- 
fense was  based  mainly  upon  tbe  fact  that 
her  bouse  had  been  occupied  by  tenants  dur- 
ing the  time  the  damage  was  alleged  to  have 
been  sustained,  and  claimed  that  the  property 
was  in  proper  repair  when  she  rented  it 
A  verdict  was  rendered  against  her,  and  she 
appealed  from  the  judgment  entered  thereon. 
Exceptions  were  taken  to  the  granting  of 
tbe  first,  second,  and  fourth  prayers  of  tbe 
plaintiff  and  to  the  rejection  of  tbe  first 
second,  and  fifth  of  the  defendant  Tbe  bill 
of  exceptions  containing  the  rulings  on  tbose 
prayers  present  tbe  only  questions  for  review 
by  us,  as  the  exception  to  tbe  refusal  to 
grant  two  prayers  offered  at  tbe  conclusion 
of  the  plaintiff's  case  was  waived  by  tbe  de- 
fendant proceeding  with  her  testimony. 

There  was  legally  sufficient  evidence  tend- 
ing to  prove  that  tbe  plaintiff's  bouse  was  in- 
jured by  reason  of  the  condition  of  the  rain 
spout  of  tbe  defendant  and  the  way  tbe  yard 
of  tbe  latter  was  graded,  turning  the  water 
from  tbe  spout  against  the  plaintifTs  house 
The  "shoe"  or  elbow  at  the  bottom  of  tbe 
spout  was  off.  There  was  some  testimony 
that  this  condition  of  tbe  plaintiff's  property 
had  existed  tot  four  or  five  years,  but  tbe 
plaintiff  did  not  ascertain  tbe  cause  of  the 
Injury  for  some  time  after  it  was  first  no- 
ticed. The  evidence  shows  that  Charles  E. 
Smith  &  Co.  rented  the  house  of  the  appel- 
lant on  October  16,  1899,  at  $20  per  montb 
W.  F.  Mylander,  a  son  of  the  appellant  tes- 
tified that  it  was  then  rented  by  tbe  year.  In 
the  fall  of  1902  A.  G.  Fiedler  bought  tbe 
business  of  Charles  E.  Smith  &  Co.,  who  were 
fiorists,  and  with  the  consent  of  tbe  appellant 
took  possession  of  the  property  and  became 
her  tenant  He  testified  distinctly  that  be 
was  a  monthly  tenant  and  that  the  appellant 
accepted  him  as  such.  W.  F.  Mylander  said 
"they  consider  Fiedler  is  a  yearly  tenant  and 
not  a  monthly  tenant;"  but,  however  that 
may  be,  there  Is  evidence  tending  to  show 
that  a  new  tenancy  was  created  with  Fiedler. 
Charles  E.  Smith  &  Co.  bad  no  written  lease, 
and  tbe  term  seems  to  have  been  an  Indefinite 
one,  although  Mr.  Mylander  said  tbey  rented 
by  the  year.  But  Fiedler  and  the  appellant 
entered  into  an  arrangement  by  which  be  was 
accepted  as  tbe  tenant  and  after  that  paid 
the  rent  monthly  In  advance,  as  Smith  &  Ca 
bad  done,  and  tbe  exact  terms  of  bU  tenancy 
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are  not  material  under  tbe  vlev  we  take  of 
the  case. 

The  plalntUTB  first  prayer  instructed  the 
Jury  that  If  they  fonnd  that  at  tbe  tlmeof  rent- 
ing to  Fiedler  the  down  spont  and  gutter  was 
in  such  Improper  and  neglected  condition  as  to 
be  a  noisance,  or  were  In  sach  condition  that 
they  wonld  In  the  nature  of  things  become  so 
by  their  user,  and  the  defendant  received  the 
rent  from  Fiedler,  then  the  defendant  was 
liable.  If  the  Jury  believed  the  plaintiffs  prop- 
erty was  damaged  by  virtue  of  such  condi- 
tion and  as  a  direct  consequence  thereof. 
The  evidence  is  not  very  clear  about  the 
actual  condition  of  tbe  down  spout  and  gut- 
ter when  Fiedler  became  tenant,  but  there 
was  some  evidence  reflecting  on  it,  and  at 
any  rate  there  was  no  special  exception  to 
the  prayer  for  the  assumption  of  any  fact  or 
the  want  of  evidence.  Section  9,  art  8,  Code 
Pab.  Gen.  Laws,  provides  that  "no  instruction 
actually  given  shall  be  deemed  to  be  defective 
by  reason  of  any  assumption  therein  of  any 
fact  by  the  said  court,  •  •  •  unless  it 
appear  from  the  record  that  an  objection 
thereto  for  such  defect  was  taken  at  the 
trial;  nor  shall  any  question  arise  In  the 
Court  of  Appeals  as  to  the  insufficiency  of 
evidence  to  support  any  instruction  actually 
granted,  unless  It  appear  that  such  question 
was  distinctly  made  to  and  decided  by  the 
court  below."  The  defendant's  second  prayer 
did  ask  the  court  to  instruct  the  Jury  that  as 
the  defective  condition  of  the  rain  spout  and 
yard  In  the  defendant's  premises  is  only 
shown  to  have  existed  during  a  period  when 
said  premises  were  in  the  possession  of  one 
Fiedler,  a  tenant  of  the  defendant,  and  as 
the  said  defective  condition  Is  not  shown 
to  have  existed  when  possession  of  said 
premises  was  delivered  to  Fiedler,  the  plain- 
tiff has  not  made  out  her  case,  and  the  verdict 
must  be  for  tbe  defendant  There  was  some 
evidence  tending  to  show  that  such  condition 
did  exist  four  or  five  years  before  the  trial 
(April,  1905),  which  was  before  Fiedler  be- 
came tenant  and  the  prayer  was  therefore 
properly  rejected.  The  statute  Just  quoted 
does  not  apply  to  rejected  prayers,  and  hence 
the  assumption  of  a  fact  would  make  it  de- 
fective. The  plaintifTs  first  prayer  was 
properly  granted.  Her  second  was  very  much 
to  the  same  effect  as  the  first  being  some- 
what fuller  In  tbe  statement  of  questions 
submitted,  and  it  will  not  be  necessary  to 
now  say  anything  further  about  thnt 

The  plaintiff's  fourth  prayer  was  on  the 
measure  of  damages,  and  was,  under  the 
circumstances  of  this  case,  calculated  to 
mislead  the  Jury.  It  was  as  follows :  "That 
If  the  Jury  find  a  verdict  for  the  plaintiff 
under  the  instructions  of  the  court  then  the 
plaintiff  is  entitled  to  recover  such  damages 
as  will  fairly  compensate  her  for  tbe  injuries^ 
to  her  property  according  to  the  evidence  in 
this  case,  provided  tbe  Jury  believe  tbe  plain- 
tiff has  sustained  such  Injury  by  reason  and 


as  direct  consequence  of  the  Improper  and 
neglected  condition  of  the  down  spout  and 
gutter  In  the  defendant's  yard."  Under  the 
evidence  some  of  the  injuries  complained  of 
were  sustained  before  Fiedler  became  tenant 
while  Charles  E.  Smith  &  Co.  were  tenants. 
Tbe  rule  of  law  in  this  state  Is  that  the 
landlord  Is  not  obliged  to  make  repairs  dur- 
ing tbe  tenancy,  unless  he  has  agreed  to  do 
so,  and  "tbe  common  law  has  always  thrown 
the  burden  of  repairs  upon  the  tenant  though 
It  Imposes  no  obligation  on  bim  to  make  them 
unless  he  covenants  to  do  so."  Oluck's  Case, 
81  Md.  326,  82  Atl.  515,  48  Am.  St  Rep.  515. 
Of  course,  it  may  become  necessary  for  tbe 
tenant  to  make  the  repairs  for  his  own  pro- 
tection, as  he  is  not  relieved  of  paying  the 
rent  unless  his  landlord  has  agreed  to  make 
the  repairs  and  the  property  has  become  un- 
tenantable by  reason  of  his  failure  or  neglect 
to  do  so.  Under  those  circumstances  one  of 
the  tenant's  remedies  Is  to  abandon  the 
property  and  thereby  relieve  himself  for 
liability  for  rent  In  Gluck's  Case,  as  there 
was  no  agreement  on  the  part  of  the  land- 
lord to  keep  the  property  in  repair  and  the 
tenant  was  consequently  still  liable  for  rent 
the  latter  was  bound  to  repair  for  his  own 
protection,  and  hence  we  held  he  was  en- 
titled to  recover  as  part  of  his  damages 
(in  the  opening  of  a  street  by  tbe  city  of 
Baltimore)  the  sum  required  to  rebuild  a 
front  wall  taken  in  the  condemnation  pro- 
ceedings, and  to  restore  an  elevator  which 
had  to  be  removed.  In'  this  case  neither  the 
appellant  nor  the  appellee  nor  Smith  &  Co. 
agreed  to  make  repairs  during  the  tenancy 
of  either. 

The  uncontradicted  evidence  is  that  when 
Charles  E.  Smith  &  Co.  took  tbe  property,  the 
appellant  made  some  little  repairs  before 
turning  it  over  to  them,  and  her  son  testi- 
fied "that  in  looking  over  the  building  he 
examined  also  the  yard,  and  found  every- 
thing in  good  shape,  and  there  was  a  shoe 
on  the  rain  spout  In  1899,  when  witness  was 
there  looking  [over]  the  property ;  that  since 
that  time  witness'  mother,  the  defendant 
has  never  had  possession  of  that  property." 
Another  witness,  who  was  a  carpenter,  testi- 
fied that  be  made  Improvements  on  tbe  prop- 
erty for  the  appellant  in  1895;  that  he  had 
the  yard  graded;  "tbat  tbe  yard  was  not 
paved  until  Mrs.  Myiander  got  It  excepting 
that  part  against  that  wail  bad  been ;  and 
tbat  when  Mrs.  Myiander  put  the  yard  In 
condition  she  put  a  brnnd-new  rain  spout 
.  from  top  to  bottom,  with  a  shoe  on  the  end 
'  of  It,  next  to  the  plaintiff's  house  on  her 
'  wall."  There  Is  no  contradiction  of  the  evi- 
'  dence  of  those  witnesses  as  to  tbe  condition 
of  tbe  property  at  the  times  named  by  them. 
There  Is  no  evidence  tbat  tbe  appellant  bad 
any  notice  of  the  down  spout  and  gutter  be- 
ing out  of  repair  while  Charles  E.  Smith  & 
Co.  were  occupying  the  property  as  tenants, 
and,  of  course,  under  the  circumstances  we 
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hare  related,  the  appellant  would  not  be  re- 
sponsible for  damages  by  reason  of  the  de- 
fective condition  of  tbe  spout  and  gutter  dur- 
ing the  tenancy  of  'that  firm.  Tbe  only 
theory  npon  which  she  could  be  held  liable 
at  all  was  that  when  she  rented  the  property 
to  a  new  tenant  It  was  her  duty  to  see  that 
It  was  then  In  snch  condition  as  wonld,  or 
was  likely  to,  Injure  third  persons.  The 
plalntifTs  first  and  second  prayers  are  based 
on  that  theory,  and  tbe  defendant's  fourth 
prayer,  which  was  granted  by  the  court,  not 
only  recognized  that  to  be  the  law  on  that 
subject,  but  went  further  than  the  defend- 
ant had  a  right  to  ask,  as  it  altogether  ig- 
nored tbe  change  of  tenants. 

This  tonrth  prayer  did  not  limit  the  dam- 
ages to  injuries  to  the  property  from  the 
time  that  Fiedler  became  tenant,  but  the  Jury 
mlgbt  very  well  have  understood  that  they 
could  allow  tbe  plaintiff  damages  for  all  In- 
jury sustained  by  reason  of  the  defective 
condition  of  tbe  spont  and  gutter,  regardless 
of  the  time  when  it  occurred  Tbe  plaintiff's 
evidence  tended  to  show  that  tbe  Injuries 
commenced  before  Fiedler  became  tenant,  and. 
Indeed,  both  of  her  prayers  are  based  on  tbe 
theory  that  tbe  conditions  complained  of 
then  existed.  The  plaintiff's  witnesses  who 
testified  as  to  tbe  amount  of  damages  to  the 
property  did  not,  and  probably  could  not,  say 
what  part  of  the  damages  were  caused  be- 
fore, and  what  after,  Fiedler  became  tenant, 
and  yet  the  plaintiff  could  not  recover  for 
damages  sustained  while  Charles  E.  Smith 
&  Co.  were  tenants,  under  the  circumstances 
detailed  In  this  record.  The  plaintiff's  sec- 
ond prayer  concluded  by  submitting  to  the 
Jury  to  find  "that  by  virtue  of  said  condition 
[referring  to  that  of  the  down  spout  and  gut- 
ter], and  as  a  direct  consequence  thereof,  the 
plaintiff's  property  was  flooded  with  water 
prior  to  1902,  and  since  1902,  and  damages  ac- 
cording to  the  evidence.  If  they  so  find,  then 
the  plaintiff  is  entitled  to  recover  In  this  action 
from  the  defendant"  It  is  very  questionable 
whether  that  may  not  have  been  misleading ; 
but  as  we  suppose  tbe  reference  to  tbe  flood- 
ing prior  to  1902  was  intended  to  reflect 
upon  the  condition  when  Fiedler  got  posses- 
sion, and  the  prayer  only  concludes  that  the 
plaintiff  was  entitled  to  recover,  without 
stating  for  what,  we  did  not  hold  that  prayer 
bad.  But,  when  we  come  to  tbe  fourth,  that 
expression  in  the  second  undoubtedly  might 
help  to  mislead  the  jury.  So,  taking  all  these 
matters  Into  consideration,  we  are  constrain- 
ed to  hold  that  there  was  error  in  granting 
the  fourth  prayer,  because  it  did  not  limit 
the  recovery  to  d.images  sustained  after 
Fiedler  became  tenant,  and  is  very  mislead- 
ing. 

The  defendant's  first  prayer  was  properly 
rejected,  as  there  was  legally  sufficient  evi- 
dence entitling  the  plaintiff  to  recover  some- 
thing. What  we  said  about  the  second  in 
another  connection  is  sufficient,  and  we  will 
not  further   refer  to  that.    The  fifth  was 


manifestly  erroneous,  as  it  entirely  ignored 
tbe  condition  of  the  down  spout,  gutter,  etc, 
at  the  time  Fiedler  rented  the  property. 

It  follows  that  the  Judgment  must  be  re- 
versed for  tbe  error  in  granting  the  foortb 
prayer. 

Judgment  reversed,  and  new  trial  award- 
ed ;  the  appellee  to  pay  tbe  costs. 


PRICE  V.  MUTUAL  RESERVE  LIFE  INS. 

CO. 
(Court  of  Appeals  of  Maryland.     Jan.  9,  1906.) 
L  Insttbancx — Life  Pouct — Beeach  of  Coh- 

TBACT — RlQHTS    OF  BENBTICIABT. 

A  beneficiary  under  a  life  policy  has  oo 
right  of  action  for  damages  resulting  from  the 
making  by  the  insuranoe  company  of  illegal  as- 
sessments on  insured.  Its  failure  to  set  apart 
a  reserve  fund,  or  to  place  insured  in  a  partioo- 
lar  class,  etc. ;  the  beneficiary  being  entitled 
only  to  what  can  be  realized  under  tbe  policy. 
2.  Sams— Action— DsrKNSES—FoBFBiTtJB*— 

Ganceixation. 

Where  an  insured,  with  knowledge  of  all 
the  facts,  refused  to  pay  assessments  then  doe 
to  tbe  Insurance  company,  and  directed  the  com- 
pany to  cancel  the  policy,  in  consequence  where- 
of the  same  was  abandoned,  tbe  beneficiary 
named  in  tbe  policy  had  no  claim  thereunder. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  {  881.J 

8.  Limitation  op  Actions  —  Plea  —  Fradd — 

SUFFIdENCY. 

Where,  in  an  action  on  a  life  policy,  de- 
fendant set  up  that  with  full  knowledge  of  all 
the  facts  insured  voluntarily  elected  to  discon- 
tinue payment  of  assessments  and  does  and  suf- 
fered the  policy  to  lapse,  and  that  tor  fonr  yean 
Insured,  with  full  knowledge  of  cancellation  by 
the  company  in  the  premises,  assented  thereto, 
well  knowing  that  the  policy  had  lapsed  and  be- 
come void,  a  replication  to  a  plea  of  limitation 
to  the  effect  that  by  the  fraudulent  conduct  of 
defendant  plaintiff's  right  of  action  was  not 
discovered  until  less  than  three  years  before 
suit  was  insufficient  for  failing  to  allege  that 
the  fraud  was  not  discovered  and  could  not  have 
been  discovered  with  ordinary  diligence  witliin 
three  years  before  suit 

[Ed.  Note. — For  cases  in  point  see  voL  33, 
Cent  Dig.  Limitation  of  Actions,  {  701.] 

Appeal  from  Superior  Court  of  Baltimore 
City. 

Action  by  Eldrldge  C.  Price  againat  tbe 
Mutual  Reserve  Life  Insurance  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McSHERRT,  O.  J„  and 
BRISCOE,  PAGE,  SOHMUCKER.  JONES, 
and  BURKE,  JJ. 

J.  Kemp  Bartlett,  for  appellant  John 
Prentiss  Poe,  for  appellee. 

PAGE,  J.  The  questions  in  this  case  arise 
npon  demurrers  to  the  several  pleadings. 
The  narr.  contains  13  counts,  tbe  first  4  being 
the  ordinary  money  counts,  the  other  9  are 
special  counts.  The  fifth  count  alleges  tbat 
tbe  Mutual  Reserve  Fund  Life  Association, 
now  known  as  tbe  Mutual  Reserve  Life  In- 
surance Company,  in  December,'  1882,  insured 
tbe  life  of  Ellas  C  Price,  deceased,  father 
of  tbe  appellant,  for  tbe  benefit  of  tbe  plain 
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tiff,  and  that  the  said  appellee  failed  to  carry 
oat  fta  contract  with  the  said  Ellas;  that 
the  said  Ellas  has  since  died,  and  by  his  last 
will  and  testament  the  appellant  Is  the  sole  leg- 
atee of  his  estate;  that  the  said  insurance  com- 
pany failed  to  comply  with  its  said  contract  of 
Insurance,  In  that  it  did  the  things  and 
ted  to  do  the  things  mentioned  In  the  narr, 
particularly  mentioned  In  the  fifth 
thirteenth  -counts  Inclusive.  To  this  narr. 
the  appellee  filed  l9  pleas,  wherein  he  plead- 
ed by  the  first  plea  limitations,  by  the  second 
and  third  the  general  Issue,  by  several  pleas, 
from  the  fourth  to  the  eighteenth,  Inclusive, 
epedal  traverses,  of  the  several  breaches  set 
out  in  the  narr.,  and  by  the  nineteenth  plea 
"that  with  full  knowledge  of  all  the  actings 
and  doings  of  the  defendant  on  the  policy  of 
insurance,  and  without  any  concealment  or 
misrepresentations  on  Its  part,  the  said  Elias 
Price  voluntarily  elected  to  discontinue  pay- 
ment on  the  mortuary  assessments  and  dues, 
levied  and  assessed  by  the  defendant,  and 
thereby  voluntarily  suffered  the  said  policy 
to  lapse,  whereby  all  the  rights  and  claims  of 
the  said  Ellas  Price  wholly  ceased  and  deter- 
mined according  to  the  express  terms  of  said 
policy;  and  that  said  Ellas  Price,  with  fall 
knowledge  of  all  the  acts  and  doings  of  the 
eald  Insurance  company,  for  more  than  fonr 
years  fally  acquiesced  In  and  assented  to 
all  said  doings,  and  well  knew  that  said  pol- 
icy bad  lapsed  and  become  null  and  void, 
wherefore  It  is  further  alleged  that  the  said 
policy  was  canceled  and  terminated  during 
the  lifetime  of  the  said  B^ias,  and  was  acqui- 
esced In  by  the  said  life  association.  The 
appellant,  by  his  replication  to  the  defend- 
ant's first  plea,  set  up  to  the  plea  of 
limitations  as  follows:  That  by  the  false 
and  fraudulent  conduct  and  deceit  of  the  de- 
fendant, his  right  of  action  was  not  discover- 
ed until  within  a  period  of  less  than  three 
years  prior  to  the  bringing  of  this  suit  He 
Joined  issue  upon  all  the  other  pleas,  except 
upon  the  nineteenth  plea,  to  which  he  de- 
marred.  To  this  replication  the  defendant 
rejoined,  setting  up  to  the  plea  of  limitations, 
first,  that  the  defendant  was  not  guilty  of 
fraudulent  conduct  and  deceit  in  relation  to 
tbe  policy,  and  that  the  said  Price,  with  full 
knowledge  of  all  tbe  doings  and  acts  of  the 
said  insurance  company  in  reference  to  tbe 
■aid  policy,  had  voluntarily  refused  to  pay 
the  assessment  and  had  directed  the  company 
to  cancel  the  policy,  and.  further,  that  said 
Ellas  lived  for  more  than  four  years  there- 
after, and  that  the  said  Ellas,  as  well  as  tbe 
appellant,  did  know  of  said  alleged  causes 
of  action,  and  that  tbe  appellant  could  have 
discovered  by  the  use  of  ordinary  diligence 
the  alleged  causes  of  action,  four  years  next 
preceding  the  Institution  of  this  suit  Tbe  ap- 
pellant demurred  to  the  second,  third,  and 
fourth  rejoinders,  and  Joined  issue  as  to  the 
fifth,  whereupon  tbe  court  sustained  the  de- 
murrer as  to  the  narr.,  overruled  the  rejoin- 
ders to  the  plea  of  Umitationa,  and  on  the 
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19th  of  July,  1905,  on  motion  of  appellees, 
rendered  judgment  In  their  favor,  and  from 
this  the  appellant  has  appealed. 

Without  further  particularity  In  stating 
the  voluminous  pleadings  In  the  case,  it  Is 
apparent  that  the  real  questions  involved  are 
whether  or  not  a  legal  cause  of  action  is 
stated  In  the  narr.,  and  also  whether  the  plea 
of  limitations  was  properly  pleaded,  and,  if 
so,  whether  the  facts  set  out  In  the  rejoin- 
ders thereto  were  legally  effective  to  consti- 
tute a  bar.  Stripped  of  Its  verbiage,  the 
ground  of  the  plaintiff's  right  of  recovery 
appears  to  be  that  the  appellant,  the  son  and 
sole  legatee  of  Ellas  C.  Price,  bases  his  right 
to  sue  upon  the  facts  that  Ellas  In  his  lifetime 
entered  into  a  contract  with  the  appellee,  and 
that  the  appellee  failed  to  observe  tbe  obliga- 
tions resting  upon  it  by  the  terms  of  said 
contract  In  the  several  particulars  specially 
set  out  in  the  narr.,  notwithstanding  tbe  fact 
that  in  the  lifetime  of  Elias  the  contract  was 
by  agreement  between  tbe  said  Elias  and  tbe 
company  canceled.  The  appellant  claims 
tills  right  to  sue,  not  because,  under  and  by 
virtue  of  the  contract  itself,  he  has  any  such 
right,  but  solely  because  be  was  named  as  tbe 
beneficiary  therein.  It  was  laid  down  in 
Seigman  t.  Hoffacker,  57  Md.  321,  and  It 
seems  to  be  well  established,  that  "in  a  mat- 
ter of  simple  contract  a  promise  to  one  for 
tbe  benefit  of  another  may  be  enforced  by  the 
person  for  whose  benefit  the  promise  was 
made;  but,  "onless  tbe  promisee  has  some 
beneficial  Interest  himself,  be  cannot  main- 
tain the  suit"  It  does  not  api^ear  whether 
the  policy  mentioned  in  the  narr.  was  under 
seal  or  not  Assuming,  however,  that  it  was 
not  under  seal,  the  only  averments  showing 
the  Interest  of  the  appellant  are  that  he  was 
named  therein  as  the  beneficiary,  and  also 
that  he  was  the  sole  legatee  of  his  father. 
If  be  claims  as  beneficiary,  be  can  claim 
only  as  entitled  to  tbe  fruits  of  tbe  contract; 
but  as  beneficiary  be  Cjannot  claim  for  wrongs 
Infiicted  by  the  company  upon  Ellas  Price, 
for  the  reason  that  be  can  claim  by  the  terms 
of  the  contract  only  what  can  be  realised 
therefrom.  Here  tbe  injuries  alleged  are 
that  tbe  insurance  company  made  Illegal  as- 
sessments upon  Ellas  Price,  failed  to  set 
apart  a  reserve  fund,  and  did  not  place  blm 
in  a  particular  class,  etc.,  and  unfairly  and 
fraudulently  took  from  him  a  large  sum  of 
money.  These  and  the  other  matters  set 
out  in  tbe  declarations  as  breaches  of  the  con- 
tract are  matters  for  which  the  contract  of 
Insurance  famishes  the  appellant  no  ground 
of  complaint  as  beneficiary.  They  are  dam- 
ages to  Elias  Price,  which,  when  recovered. 
would  inure  to  the  estate  of  the  deceased. 
An  ordinary  insurance  upon  the  life  of  an 
individual  is  a  contract  by  which  the  in- 
surer, for  a  consideration,  en^^ages  to  pay 
a  sum  specified  to  the  beneficiary  according 
to  the  terms  of  tbe  policy,  if  tbe  person  who 
is  insured  shall  die  within  the  period  limited 
by  the  policy.    19  Enc.  of  L.  &  Bq.  42,  tit 
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"Life  Insurance."  The  Interest  of  the  appel- 
lant being  that  of  a  beneficiary,  be  bad  no 
.Interest  in  the  policy  further  than  that  he 
could  claim  as  beneficiary,  and  therefore  no 
right  to  sue  for  the  breach  of  the  contract 
with  Ellas  Price.  If  the  breaches  set  out  In 
the  narr.  can  be  recovered  at  all  (and  of  this 
we  are  not  to  be  understood  as  expressing  any 
opinion),  the  personal  representatives  of 
Ellas  Price  are  the  proper  parties  to  sue. 
But,  apart  from  this,  the  appellee  by  bis 
nineteenth  plea  alleges  that  about  April,  1898, 
Ellas  Price,  with  full  knowledge  of  the  ac- 
tions of  the  defendant  In  relation  to  the  said 
policy,  "voluntarily  elected  to  discontinue  pay- 
ment on  the  mortuary  assessments  and  dues 
lawfully- levied  and  assessed  and  suffered  the 
said  policy  to  lapse,"  and  directed  the  policy 
to  be  canceled,  and  the  same  was  canceled, 
and  for  more  than  four  years  acquiesced  In 
the  cancellation  of  the  policy  and  In  the  do- 
ings and  acts  of  the  defendant  and  well 
knew  that  said  policy  bad  lapsed,  etc.,  accord- 
ing to  the  express  terms  and  conditions  of 
the  policy.  The  demurrer  admits  these  facts, 
which  are  set  out  in  the  pleadings ;  and,  fur- 
ther, by  the  second  rejoinder  to  the  said  repli- 
cation, it  Is  alleged,  that  Price,  with  full  knowl- 
edge of  all  the  facts,  failed  and  refused  to 
pay  the  assessments  then  due,  and  directed 
the  defendant  to  cancel  the  policy,  and  that 
In  consequence  thereof  the  policy  was  aban- 
doned, etc.  These  facts  are  conclusive 
against  any  claim  under  the  policy.  Mutual 
L.  I.  Co.  V.  Sears,  178  U.  S.  »*5,  20  Sup.  Ct 
912,  44  L.  Ed.  1096;  Ryan  v.  Mutual  Reserve 
Ins.  Co.  (C.  C.)  96  Fed.  796 ;  Mutual  Life  Ins. 
Co.  V.  Phlnney,  178  U.  S.  327,  20  Sup.  Ct  906, 
44  L.  Ed.  1068. 

The  plea  of  limitations  was  set  up  by  the 
appellee's  first  plea.  It  applied  to  all  the 
counts  in  the  narr.  To  this  the  replication 
was  "that  by  the  false  and  fraudulent  con- 
duct and  deceit  of  the  defendant  his  right 
of  action  was  not  discovered  until  within  a 
period  of  less  than  three  years  prior  to  the 
bringing  of  this  suit"  This  replication  was 
insufflclent  in  that  it  is  not  alleged  that  the 
fraud  was  not  discovered  and  could  not  have 
been  discovered  with  ordinary  diligence  with- 
in a  period  of  three  years  prior  to  the  bring- 
ing of  the  suit  Wear  v.  Skinner,  46  Md. 
269.  24  Am.  Rep.  517.  Apart  from  this,  up- 
on the  facts  alleged  In  the  appellee's  rejoin- 
der, the  appellant  was  not  kept  In  Ignorance  of 
his  alleged  cause  of  action  by  the  fraud  of 
the  defendant  and  could  have  discovered  It 
within  three  years  by  ordinary  diligence. 
Inasmuch  as  the  plea  of  limitations  as  set 
out  by  the  appellee's  plea  went  to  the  whole 
declaration,  including  the  four  first  counts, 
the  court  committed  no  error  In  sustaining 
the  demurrer  to  the  declaration  and  the  plea 
of  limitations.  The  appellant  not  having 
asked  leave  to  plead  over,  the  appellee,  on 
motion,  was  entitled  to  Judgment  on  the 
pleadings. 

Judgment  affirmed. 


JACOB  TOME  INSTITUTE  v.  SHIPLEY 
et  al. 

SHIPLEY  et  al.  ▼.  SAME. 

(Court  of  Appeals  of  Maryland.    Jan.  11.  1906.) 

L  Trusts — Constbuction— Advanckmests. 

Where  a  grantor  by  a  deed  of  trust  provided 
that  at  her  death  each  of  her  children  should 
recttve  a  share  of  her  estate,  and  in  general 
tervs  made  any  advancements  by  herself  or  her 
husband  to  each  child  a  charge  on  his  share,  and 
also  made  an  advancement  by  one  child  to  an- 
other a  charge  on  the  share  of  the  latter,  the 
specific  advancement  referred  to  bad  no  priority 
over  other  advancements  as  a  charge  asainst 
the  interest  of  the  child  to  whom  they  were  ad- 
vanced. 
2.  Same. 

Where  a  grantor  by  a  deed  of  trust  pro- 
vided that  at  her  death,  one-fourth  of  her  estate 
should  go  to  each  of  three  children  and  the  other 
one-fourth  should  go  to  the  trustee  for  the  bene- 
fit of  the  fourth  child  daring  his  life  and  at  hi* 
death  to  his  children  free  of  the  trust,  and  the 
deed  of  trust  made  advancements  to  each  child 
a  charge  on  his  share,  advancements  to  the 
fourth  child  were  a  Charge  only  on  his  equitable 
life  estate,  and  not  on  the  share  of  his  (jiildren. 

Appeal  from  Circuit  Court  Baltimore 
County;  N.  Charles  Burke,  Judge. 

Actions  between  the  Jacob  Tome  Instttnte 
and  Emory  C.  Shipley,  trustee,  and  others, 
and  between  Harry  V.  Shipley  and  another 
and  Emory  C.  Shipley  and  others.  From 
an  order  overruling  exceptions  and  ratifying 
an  auditor's  account  the  Jacob  Tome  In- 
stitute and  Harry  V.  Shipley  and  another  ap- 
peal.   Afilrmed. 

Argued  before  McSHERRT,  C.  J^  and 
BOYD,    SCHMUCKER,  and  JONES,  JJ. 

Joseph  R.  Ounther,  for  appellant  Jacob 
Tome  Institute.  Z.  Howard  Isaac  for  ap- 
pellants Shipley  and  Duncan.  Hyland  P. 
Stewart  for  appellees. 

JONES,  J.  The  questions  In  this  case  arise 
upon  the  construction  to  be  given  to  certain 
provisions  in  a  deed  of  trust  executed  on  the 
26th  day  of  November,  1894,  by  Charlotte  M. 
Shipley  (widow),  now  deceased,  to  Ehnory 
C.  Shipley,  of  all  hw  estate  and  property  of 
every  nature.  The  deed  provides  for  the 
payment  of  the  grantor's  debts;  for  the  col- 
lection by  the  trustee  of  the  "rents,  profits, 
and  income"  from  the  granted  property ;  and. 
after  payment  of  expenses,  for  paying  to  the 
grantor  a  specified  Income  and  for  a  home 
for  her  with  the  trustee ;  then  out  of  the  re- 
maining net  income  for  paying  to  each  of 
ber  four  children  during  the  lifetime  of  the 
grantor,  and  the  children  of  any  deceased 
child,  the  like  sum  of  money,  as  a  yearly 
income,  as  she  provided  for  herself:  Then, 
aft»  directing  what  Is  to  be  done  In  case  of 
an  insufficiency  of  Income  from  the  estate, 
to  pay  to  each  child  the  specified  annual  sum. 
and  what  In  case  the  income  should  exceed 
the  amount  necessary,  to  pay  said  annual 
allowances,  and  conferring  upon  the  trustee 
the  power  to  sell,  lease,  mortgage,  etc..  the 
deed  contains  this  provision:  "Immediately 
from  and  after  the  death  of  the  said  Char- 
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lotte  M.  Sblpk;,  then  the  said  Emory  C. 
Shipley  to  hold  the  property  and  estate  here- 
by granted,  as  follows,  that  Is  to  say:  To 
have  and  to  hold  a  three-fourths  nndivlded 
interest  in  said  estate  unto  and  to  the  use  of 
the  said  Harry  V.  Shipley,  Emory  C.  Ship- 
ley, and  Ella  M.  Shipley,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  as  ten- 
ants in  common,  free,  clear,  and  discharged 
from  the  trust  hereby  created,  and  to  have 
and  to  hold  the  remaining  undivided  one- 
fourth  Interest  In  said  estate,  in  trust  and 
confldence  to  collect  the  rents,  income,  and 
profits  issuing  from  and  arising  out  of  said 
one-fourth  interest,  and  after  paying  the  ex- 
penses of  said  trust  to  pay  over  the  net  bal- 
ance to  the  said  Howard  B.  Shipley  for  and 
during  the  term  of  his  natural  life,  and  im- 
mediately from  and  after  the  death  of  the 
said  Howard  B.  Shipley,  then  to  the  use  of 
the  children  then  living  of  the  said  Howard 
B.  Shipley  and  the  issue  then  living  of  any 
deceased  child  or  children  of  the  said  Howard 

B.  Shipley  free,  clear,  and  discharged  from 
the  trust  hereby  created;  such  children  and 
issue  to  take  per  stirpes,  and  not  per  capita. 
And  If  no  such  children  or  issue  then  living 
nf  the  said  Howard  B.  Shipley  then  for  the 
use  of  the  said  children  of  the  said  Charlotte 
M.  Shipley,  Tlz.:    Harry  V.  Shipley,  Emory 

C.  Shipley,  and  Ella  M.  Shipley,  then  living 
and  the  issue  then  living  of  any  deceased 
child  at  children  of  the  said  Charlotte  M. 
Shipley,  free,  clear,  and  discharged  from  the 
trust  hereby  created.  The  said  Harry  V. 
Shipley,  Emory  C.  Shipley,  and  Ella  M.  Ship- 
ley, and  their  issue,  to  take  per  stirpes,  and 
not  per  capita:  Provided,  however,  that  at 
the  time  of  the  death  of  the  said  Charlotte 
M.  Shipley  there  shall  be  an  account  taken 
of  all  sums  of  money  that  may  have  been 
heretofore  advanced  by  Vincent  T.  Shipley, 
the  late  husband  of  the  said  Charlotte  M. 
Shipley,  to  any  of  the  said  four  cbildr«i  of 
the  said  Charlotte  M.  Shipley,  respectively, 
and  also  of  any  sums  that  may  have  been 
advanced  by  the  said  Charlotte  M.  Shipley 
to  them,  or  any  of  them,  and  also  of  any  sums 
of  money  that  the  said  trustee  may  be  re- 
quired to  pay  for.  or  on  account  of  the  said 
Charlotte  M.  Shipley  by  reason  of  any  lia- 
bility incurred  by  her  through  or  on  account 
of  any  of  said  four  children,  and  all  sums  of 
money  so  found  due  by  any  one  of  the  said 
children  of  the  said  Charlotte  M.  Shipley  or 
to  have  been  received  by  them,  or  any  of 
them,  shall  be  a  charge  upon  the  share  of 
such  child  or  children,  respectively.  And  I 
hereby  charge  the  share  of  the  said  Howard 
B.  Shipley  with  the  payment  of  the  sum  of 
$1,700  in  favor  of  the  said  Emory  C.  Shipley, 
money  advanced  by  the  said  Emory  C.  Ship- 
ley to  the  said  Howard  B.  Shipley.  But  pro- 
vided, further,  that  no  interest  shall  'be  al- 
lowed or  charged  on  any  of  said  sums  so 
found  to  be  due  and  hereby  made  a  charge  on 
the  respective  shares  of  the  said  childi-en  of 
Charlotte  M.  Shipley." 


The  deed  now  in  controversy  was  before 
this  court  for  construction  in  Shipley  et  aL 
V.  Jacob  Tome  Institute,  99  Md.  520,  58  AU. 
200,  as  to  questions  which  will  appear  by 
reference  to  that  case.  Since  then  the  prop- 
erty which  was  the  subject  of  the  trust  creat- 
ed by  the  deed  In  question  has  been  sold,  and 
the  proceeds  of  sale  are  in  court  for  dis- 
tribution among  the  parties  now  entitled; 
some  of  the  interests  which  passed  under  the 
deed  to  Mrs.  Shipley's  children  having  been 
acquired  by  other  parties.  An  auditor's  ac- 
count was  stated,  making  distribution  of  the 
proceeds  of  sale,  and  the  questions  in  the 
case  arise  upon  exceptions  to  this  account  of 
the  auditor.  The  account  was  ratified  by 
the  court  below,  and  the  appeal  here  is  from 
an  order  of  the  court  overruling  the  excep- 
tions and  ratifying  the  account  which  was 
passed  on  the  1st  of  July,  1905.  It  appears 
that  an  order  of  ratificati6n  was  passed  on 
the  11th  of  July,  1905,  also ;  and  there  being 
no  specific  reference  In  the  order  for  appeal 
to  this  last-mentioned  order  or  ratification 
some  question  was  suggested  as  to  the  effect 
of  a  failure  to  appeal  from  such  order.  In 
the  view  we  take  of  the  case,  this  becomes 
an  immaterial  inquiry;  thongh  we  may  say 
that  In  the  circumstances  of  the  case  we  do 
not  see  much  force  in  the  suggestion.  Any 
further  recital  of  the  facts  will  be  unneces- 
sary. The  questions  raised  upon  the  excep- 
tions are:  (1)  Whether  th^  sums  of  money 
to  be  charged,  under  the  provisions  of  the 
deed,  against  the  share  of  Howard  B.  Ship- 
ley on  account  of  money  advanced  to  or 
paid  for  him  as  mentioned  In  the  deed,  are 
charges  upon  his  equitable  life  estate  only, 
or  upon  the  entire  one-fourth  Interest  In  the 
property  which  the  deed  conveys  to  the 
trustee  to  be  held  for  the  use  of  Howard  B. 
Shipley  during  his  life,  and  upon  his  death 
to  his  children  then  living,  etc.  (2)  Whether 
the  $1,700,  which,  by  the  deed,  Is  made  a 
charge  on  the  share  of  Howard  B.  Shipley 
In  favor  of  Emory  C.  Shipley,  has  priority 
over  the  charges  to  be  made  against  his 
share  under  the  general  provision  for  charges 
against  the  children  of  the  grantor  for  mon- 
eys received  by  them  as  mentioned  in  the 
deed.  The  auditor's  account  in  question  was 
stated  on  the  theory  that  the  charges  alluded 
to  in  the  first  inquiry  were  to  be  made  only 
against  the  life  estate  of  the  said  Howard 
B.  Shipley;  and  that  the  charge  alluded  to 
In  the  second  inquiry  had  no  priority.  We 
think  the  account  was  stated  upon  the  theory 
supported  by  a  proper  construction  of  the 
clause  of  the  deed  which  has  been  recited, 
and  was  therefore  properly  ratified.  Deeds 
are  to  be  construed  according  to  the  intention 
manifested  in  the  instruments  themselves 
when  viewed  in  their  necessary  relation  to 
the  circumstances  surrounding  the  parties. 
This  court  has  said  this  was  a  familiar  and 
well-established  doctrine.  Ridgely  v.  Cro,S8, 
83  Md.  161.  34  Atl.  4C9,  and  cases  there 
cited.    As  to  the  claim  of  priority  for  the 
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charge  of  $1,700  In  favor  of  Emory  C.  Shipley 
no  warrant  can  be  found  In  the  deed  therefor. 
There  appears  no  reason  for  a  preference  to 
be  accorded  to  this  charge,  and  the  language 
and  terms  of  the  deed  give  no  Indication  of 
an  Intention  to  give  It  priority.  It  is  simply 
made  a  chargie  as  other  debts  of  Howard  B. 
Shipley  are  made  a  charge  against  him  and 
nothing  more. 

In  regard  to  the  first-mentioned  inquiry,  It 
Is  to  be  observed  that  in  providing  In  the 
deed  how  the  property  Is  to  be  disposed  of  at 
her  death  the  grantor  gives  to  each  of  her 
children,  except  Howard  B.,  a  one  undivided 
fourth  "Interest"  in  the  same.  The  remain- 
ing undivided  one-fourth  "Interest"  is  given 
to  a  trustee,  who  Is  to  hold  the  legal  title; 
and  out  of  it  is  carved  an  equitable  life  estate 
for  Howard  B.,  and  the  whole  of  the  estate 
In  this  one-fourth  interest  remaining,  after 
carving  out  the  life  estate,  is  given  to 
Howard's  children;  and  then  in  certain 
contingencies  it  is  to  go  over;  thus  making  it 
manifest  that  all  that  Howard  was  ever  to 
have  was  a  life  estate.  Not  only  was  it  not 
provided  that  he  should  have  anything  more 
than  this  equitable  life  interest,  but  it  was 
put  beyond  possibility  that  be  should  have 
anything  more.  Now  when  the  grantor 
comes  to  provide  for  the  charges  the  language 
is,  "shall  be  a  charge  upon  the  share  of  such 
child  or  children,"  etc.  She  does  not  say  the 
charge  shall  be  upon  each  of  the  one  undi- 
vided fourth  interests.  If  each  child  had 
been  allotted  a  one  undivided  fourth  interest 
then  the  share  of  child  and  a  one  undivided 
fourth  interest  wonld  have  been  equivalent 
terms;  but  each  child  did  not  talce  an  un- 
divided fourth  interest  One  of  these  inter- 
ests was  given  to  a  trustee;  and  the  child, 
as  to  this  fourth,  was  given  as  a  share  there- 
of an  equitable  life  estate  in  the  same.  All 
the  balance  of  the  estate  or  Interest  therein 
was  given  to  others,  and  In  such  a  way  as  to 
isolate,  as  it  were,  his  life  estate;  for  as  has 
been  seen  no  Interest  in  the  one  fourth  in 
question  could  come  back  to  him,  and  It 
might  pass  out  of  his  family. 

The  life  estate  In  question,  therefore,  it 
would  seem,  was  described  by  the  term 
"share,"  as  employed  In  the  deed,  and  the 
most  natural  and  obvious  effect  to  be  given 
to  the  term  "share,"  as  respects  the  share  of 
Howard  B.  Shipley  In  the  property  disposed 
of  by  the  deed,  is  to  apply  it  to  bis  equitable 
life  estate.  There  does  not  appear  In  the 
deed  anything  to  attach  a  different  applica- 
tion to  the  term  "share."  On  the  contrary, 
there  appears  what  would  make  this  appli- 
cation the  more  reasonable  one.  We  are  to 
give  effect  to  every  provision  in  the  deed,  and 
carry  out  every  Intention  Indicated  therein 
as  far  as  possible.  Now  it  seems  evident 
that  It  was  Intended  to  make  provision  for 
the  children  of  the  son  Howard  and  to  make 
it  independent  of  blm;  otherwise,  why  should 
they  be  brought  into  the  deed  or  be  taken 
into  consideration  in  connection  with  it  at 


all?  It  is  not  reasonable  to  suppose  that.  In 
making  this  provision  for  Howard's  chlljlren, 
it  was  In  lier  mind  so  blended  with  the  pro- 
vision for  Howard,  that  when  she  afterwards 
referred  to  the  provision  for  Howard,  or  the 
Interest  she  had  given  him,  she  was  including 
In  it  the  interest  she  had  designated  for  the 
children.  Again,  it  appears  that  the  aggre- 
gate of  the  charges  against  Howard's  Btiare 
would  more  than  consume  the  entire  one- 
fourth  interest,  which  was  given  in  trust 
for  the  benefit  of  blm  and  his  children.  The 
circumstances  Indicate  that  the  grantor  must 
have  known,  at  least  very  nearly.  If  not  ac- 
curately, the  extent  of  these  charges,  and 
she  must  liave  known  the  extent  of  the  prop- 
erty of  which  she  was  disposing.  That 
being  so,  if  in  providing  for  the  cliarges 
against  the  "shares"  of  her  children  she 
meant  that  the  entire  one-fourth  Interest 
put  in  trust  for  Howard  and  his  children 
should  be  made  liable  to  the  charges  against 
him,  she  would  have  known  that  she  was 
going  through  an  idle  ceremony  to  provide 
any  remainder  In  such  interest  to  the 
children  of  Howard;  that  she  was  accentuat- 
ing the  folly  of  so  doing  by  provisions  for 
remainders  to  others  in  the  contingency  of 
Howard,  the  son,  leaving  no  children  living 
at  his  death.  It  is  but  reasonable  to  suppose 
she  thought  she  was  dealing  with  substance 
in  providing  these  remainders.  Lastly,  if 
she  designed  that  the  charges  in  question 
should  impose  a  liability  tea  their  paymmt 
upon  the  whole  of  the  imdivlded  fonrtb  in- 
terest left  in  trust  she  could  readily,  and  it 
would  seem  naturally  would,  have  used 
forms  of  expression  In  making  the  provision 
under  consideration  that  wonld  have  made 
the  meaning  clear  to  that  effect  The  fact 
that  no  such  form  of  expression  was  adopted 
goes  to  strengthen  the  construction  that 
gives  to  the  expressions  that  were  used 
their  more  natural  and  ordinary  meaning. 

For  the  reasons  assigned,  we  are  of  opinion 
that  the  account  of  the  auditor  was  stated  in 
accordance  with  a  proper  construction  of  the 
deed  In  question,  and  the  order  ratifying 
the  same  wUl  be  affirmed. 

Order  affirmed,  with  costs  to  the  appelleeai 


STATE  V.  CORRON  et  al. 

(Supreme  Court  of  New  Hampshire.    Sullivan. 
Dec  6,  1905.) 

1.  CoNSTrrcnoNAi.  La.w — Intoxioatino  lam- 
uoBs — Rkguiatiow. 

The  right  to  sell  intoxicating  liquor  is 
neither  a  natural,  essential,  or  inherent  malien- 
able  right,  but  one  which  the  state  may  abso- 
lutely take  away  or  regulate  in  its  discretion. 

[Ed.  Note. — For  cases  in  point  see  voL  29, 
Coit  Dig.  Intoxicating  Liquors,  H  1,  4.] 

2.  CoNSTiTunoNAi,  Law — Obuoatiok  of  Cos- 
tracts — Licenses. 

A  license  by  the  state  to  sell  intoxicating 
liquors  is  not  a  contract  or  a  vested  right  bat 
is  a  mere  permission,  which  the  state  is  entitled 
to  revoke  at  any  time. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent  Dig.  Constitutional  Law,  {  300.] 
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8.  iNToxrcATiHO  liMjxJOBa — OmmsES — Actbot 

Sebvants. 

A  licensee  to  sell  liquor  could  not  be  con- 
Ticted  for  violating  Laws  1903,  p.  86,  c.  95, 
regulatinK  the  sale  of  liquors,  where  the  act 
constitatmg  such  violation  was  that  of  a  serv- 
ant, and  was  neither  authorized  nor  ratified  by 
the  licensee. 
4.  Saioe — STATxnxs. 

Laws  1903,  p.  92,  c.  95,  I  28,  aathorizes 
the  state  board  of  license  commissioners  to  pro- 
scribe regnlations  for  the  conduct  of  the  liquor 
traffic  under  any  license  of  the  first  class,  and 
declares  that  whoever  violates  such  r^cnlations, 
or  any  provision  of  the  act  or  of  his  license, 
shall,   unless  otherwise  expressly  provided,   be 

gnnished,  etc.  Section -IS  prohibits  the  sale  of 
itozicating  liquors  to  an  intoxicated  person; 
and  section  33  provides  that  whoever  shall  sell 
or  keep  liquor  for  sale  contrary  to  the  provi- 
sions of  the  act  shall  be  punished  by  a  fine,  etc. 
Held,  that  the  sale  of  intozicating  liquors  by 
a  licensee  to  an  intoxicated  person  was  an  of- 
fense covered  by  section  83,  and  was  not  with- 
in section  2& 
6.  Sake — ComnonoR — Aonon  on  Bord. 

Where  a  licensee  for  the  sale  of  liqnor  ex- 
ecuted a  boai  conditioned  that  he  would  comply 
vdtb  all  the  provisions  of  Laws  1903,  p.  81, 
c.  95,  regnlating  the  sale  of  intoxicating  liquors, 
his  conviction  for  violating  some  provision  of 
such  act  was  not  a  condition  precedent  to  the 
right  of  the  state  to  maintain  an  action  for 
breach  of  the  bond. 

[Eld.  Note. — ^For  cases  in  point,  see  vol.  29, 
Gent  Dig.  Intoxicating  Liquors,  {  91.] 

6.  JinxiMKRT — Res  Judicata — Aoquittai.  or 
Cbiuinai.  Chabge. 

Under  Laws  1908,  p.  81,  c.  95,  regnlating 
the  sale  of  intoxicating  liquors,  and  Laws  1905, 
p.  532,  c.  117,  {  10,  providing  that  all  money 
collected  under  bonds  required  by  the  license 
law  shall  be  paid  to  the  treasurer  of  the  state 
board  of  license  commissioners,  to  be  accounted 
for  in  the  same  manner  as  money  paid  for 
license  fees,  an  action  on  a  liqnor  dealer's  bond 
was  a  civil  remedy  for  the  benefit  of  the  state ; 
and  hence  an  acquittal  of  such  liqnor  dealer  in 
a  criminal  proceeding  for  the  act  alleged  to  con- 
stitute a  breach  of  the  bond  was  not  res  judi- 
cata of  his  liability  thereon. 

7.  Damages — Liquidated  Daicaoes — Peraltt. 

Where  a  liquor  dealer's  bond  was  condi- 
tioned that  he  would  constantly  adhere  to  the 
terms  of  his  license  and  the  provisions  of  Laws 
1903,  p.  81,  c.  95,  under  which  it  was  granted, 
the  amount  of  the  bond  would  be  r^arded  aa 
liquidated  damages,  and  not  as  a  penalty. 

8.  Iktoxicatino   Liquobs — Bonds — Liabiutt 
o»  Sureties. 

Where  sureties  on  a  liquor  dealer's  bond 
covenanted  with  the  state  that.  If  the  state  re- 
covered a  JudRment  against  the  dealer  for  a 
breach  of  the  bond,  they  would  pay  the  state's 
damages  If  the  dealer  did  not,  they  were  liable 
for  any  judgment  enforceable  against  such  liq- 
nor dealer. 

9.  JuDOHENT — C0170I,USIVERE88 — ^DECISION    OF 

Sta  rE  Boabd^Effect. 

Laws  1903,  p.  88,  c.  96,  (  14,  provides  that, 
at  any  time  after  a  liquor  license  has  been  is- 
sned,  the  same  may  be  revoked  and  canceled  by 
the  board  of  commissioners  created  by  the  act 
for  a  violation  of  its  provisions,  etc.  Held,  that 
a  finding  of  the  board  that  a  licensee  had  vlo^ 
lated  the  provisions  of  the  act,  and  that  his  li- 
cense should  be  canceled,  was  conclusive  both 
on  him  and  the  sureties  on  his  liqnor  bond  of 
such  fact  in  an  action  by  the  state  on  the  bond. 

Chase,  J.,  dissenting. 

Exceptions  from  Superior  Court 
Action  by  the  state  against  Albert  Oorron 
and  another.    An  wder  was  entered  denying 


defendants'  motion  for  a  nonsuit,  and  they 
bring  exceptions.    Overruled. 

Debt,  on  a  bond.  In  Angust,  1903,  the  de- 
foidaDt  Corron  ai^Ued  to  the  state  board 
of  license  commissioners  for  a  license  of  the 
first  class,  to  be  exercised  in  Newport  The 
license  was  granted  upon  the  filing  of  the 
bond  In  salt  executed  by  Corron  as  principal, 
and  the  United  States  Fidelity  &  Onaranty 
Company  as  surety.  During  the  term  of  the 
license  complaint  was  made  to  the  license 
commissioners  that  Corron  had  violated  the 
law  by  selling  liquor  to  an  Intoxicated  per- 
son. Upon  notice  to  Corron  and  bearing,  the 
commissioners  found  him  guilty  of  the  offense 
charged,  revoked  and  canceled  his  license^ 
and  made  complaint  to  the  county  solicitor, 
who  thereupon  brought  this  suit  There  was 
no  evidence  of  a  breach  of  the  condition  of 
the  bond,  other  than  the  proceedings  before 
the  license  commissioners.  The  defendants 
excepted  to  the  admission  of  evidence  of  the 
action  of  the  commissioners,  to  the  exclusion 
of  evidence  other  than  the  commissioners' 
finding  upon  the  question  of  Corron's  viola- 
tion of  law,  and  to  the  denial  of  their  motion 
for  a  nonsuit  At  the  time  of  the  trial  an 
Indictment  was  pending  against  Corron  upon 
the  charge  of  which  the  commissioners  found 
him  guilty,  on  which  he  has  since  been  tried 
and  acquitted.  By  agreement  of  counsel,  the 
question  of  the  competency  of  such  judgment 
of  acquittal  upon  the  issue  tried  was  argued. 

Frank  H.  Brown  and  Edwin  O.  Eastman, 
Atty.  Oen.,  for  the  State.  George  R.  Brown, 
for  Corron.  Streeter  &  HoIIls,  for  United 
States  Fidelity  &  Guaranty  Co.  Frlnk,  Mar- 
vin &  Batcheldw,  for  Fidelity  &  Deposit  C& 
of  Maryland. 

YOUNG,  J.  The  right  to  sell  intoxicat- 
ing liquor  Is  neither  a  "natural,  essential,  and 
Inherent"  Inalienable  right  nor  a  constlta- 
tlonal  one.  The  state  may  absolutely  for- 
bid or  may  license  such  sale.  The  licoisek 
when  granted.  Is  not  a  contract  or  vested 
right  but  a  mere  permission  which  may  be 
revoked  at  any  time.  State  v.  Holmes,  38 
N.  H.  226.  The  manner  in  which  such  per- 
mission may  be  recalled,  and  the  consequen- 
ces attoiding  thereon,  are  mere  limitations 
upon  the  privilege.  The  statute  confers  a 
privilege  which  the  citizen  is  at  liberty  to 
accept  by  becoming  a  licensee,  or  not  ^s  be 
pleases.  Having  accepted  the  privilege,  he 
cannot  object  to  any  conditions  which  have 
been  attached  thereto  by  a  grantor  with  pow- 
er to  entirely  withhold  the  privilege.  Dow  v. 
Electric  Co.,  68  N.  H.  59,  60,  31  Atl.  22;  Bleo- 
trie  Co.  T.  Dow,  166  U.  S.  489,  490,  17  Sup. 
Ct  646,  41  L.  Ed.  1088.  The  only  question 
open,  therefore.  Is:  What  conditions  and 
limitations  did  the  Legislature  intend  should 
attach  to  the  permission  given?  If  the  fair 
inference  from  the  language  of  the  act  is  that 
the  Legislature  Intended  that  the  finding  of 
certain  facts  by  the  commissioners,  in  a  pro- 
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ceedlng  to  cancel  and  revoke  the  license  in 
the  manner  stated  In  the  case,  should  con- 
clusively establish  the  same  facts  when  In 
Issue  on  the  bond,  and  that  a  judgment  of 
acquittal  in  a  criminal  proceeding  should 
not  have  that  effect,  no  further  question  re- 
mains to  be  considered.  The  question,  there- 
fore, is  merely  what  was  meant  by  the  lan- 
guage of  the  act,  read  In  the  light  of  the  sur- 
rounding circumstances  and  existing  law. 
State  V.  Gerry,  68  N.  H.  495,  502,  38  Atl.  272. 
38  L.  R.  A.  228;  Kendall  v.  Green,  67  N.  H. 
557,  42  Atl.  178. 

The  record  does  not  contain  the  conditon  of 
the  bond.  It  is  therefore  assumed  that  the 
bond  compiled  with  the  statute ;  that  it  was  a 
joint  bond.  In  the  language  of  the  act  "con- 
ditioned upon  constant  adherence  to  the 
terms  of  said  license  and  the  provisions  of 
this  act"  Laws  1903,  p.  86,  c.  95,  §  8,  cl.  9. 
The  only  question  presented  at  the  trial  was 
as  to  the  competency  and  conclusive  force  Jn 
this  suit  of  the  action  of  the  commissioners 
In  revoking  and  canceling  Corron's  license. 
The  competency  of  the  fact  of  his  acquittal 
upon  an  Indictment  charging  the  violation 
of  law  of  which  the  commissioners  found  Urn 
guilty  has  also  been  argued  by  agreement  of 
counsel.  It  is  convenient  to  first  consider 
the  connection,  if  any,  between  the  criminal 
proceedings  authorized  by  the  act  and  cases 
line   the   present    The   defendants   contend 

(1)  that  this  suit  cannot  be  maintained  be- 
cause Corron  has  not  been  convicted  of  the 
charge  alleged  as  a  breach  of  the  bond;  and 

(2)  that  his  acquittal  upon  an  Indictment 
therefor  Is  an  answer  to  this  suit. 

Upon  the  first  contention,  the  language  of 
the  section  of  the  act  referred  to  above  seems 
conclusive.  The  bond  Is  "recoverable  In  an 
action  of  debt  to  be  brought  by  county  so- 
licitors upon  complaint  of  said  board"  of 
license  commissioners.  It  is  manifest  that 
the  commissioners  may  make  complaint.  In 
the  absence  of  prior  action  by  prosecuting  of- 
ficers of  the  state.  Upon  such  complaint.  It 
Is  the  duty  of  county  solicitors  to  bring  the 
suit,  If  It  was  the  Intention  that  the  suit 
should  be  brought  only  after  a  forfeiture  of 
the  bond  upon  conviction,  or  not  until  after 
an  adjudication  in  a  criminal  proceeding  of 
facts  constituting  a  breach  of  the  bond, 
there  would  be  no  occasion  for  a, complaint 
by  any  person  to  Inform  the  solicitor  or  set 
him  In  motion.  The  criminal  proceedings  In 
his  charge  would  give  him  full  information. 
Section  10,  c.  117,  p.  532,  Laws  1905,  pre- 
scribes the  manner  of  bringing  actions  for 
the  enforcement  of  bonds  given  by  licen- 
sees and  for  the  recovery  of  sums  due  the 
state  on  account  of  the  forfeiture  of  such 
bonds.  As  a  declaratory  statute,  these  pro- 
visions are  evidence  of  the  legislative  under- 
standing that  under  the  act  of  1903  suits 
were  maintainable  upon  such  bonds  without 
the  prior  conviction  of  th^  licensee.  The 
liquor  tax  law  of  New  York  (Laws  1897,  pp. 
219,  221,  c.  312,  Si  17,  18),  which  is  claimed 


to  have  been  the  model  upon  which  the  New 
Hampshire  statute  was  drafted,  permits  the 
maintenance  of  a  suit  without  prior  con- 
viction of  the  licensee.  Lyman  v.  Kurtz,  16ft 
N.  Y.  274,  276,  69  N.  E.  903.  The  New  York 
statute  contains  an  express  provision  to  that 
effect,  doubtless  considered  unnece.<?sary  In 
the  New  Hampshire  statute  because  of  the 
omission  of  the  condition  for  the  payment  of 
fines  and  costs,  contained  in  the  New  York 
bond.  By  section  14  of  the  act,  a  license 
after  being  Issued  may  be  revoked  and  can- 
celed by  the  commissioners  "if  any  provi- 
sion of  this  act  is  vlolTited  at  the  place  des- 
ignated In  said  license  by  the  holder  of  the 
same,  or  by  his  agents,  servants,  or  any  pw- 
8on  whomsoever  In  charge  of  said  premises." 
One  of  the  terms  of  the  license,  either  ex- 
pressed therein  or  understood  from  the  lan- 
guage of  the  act,  was,  therefore,  that  the 
provisions  of  the  act  should  not  be  violated 
at  the  place  designated  In  the  license,  by  the 
bolder  himself  or  by  any  of  the  persons 
named  above.  Such  violation  by  any  of 
these  persons  would  constitute  a  breach  of 
the  bond  conditioned  upon  constant  adher- 
ence to  the  terms  of  the  license.  The  licensee 
could  not  be  convicted  of  crime  because  of  a 
violation  of  the  act  by  his  servant  not  au- 
thorized or  ratified  by  him.  State  v.  Wlggin, 
20  N.  H.  449;  State  v.  Bonney,  39  N.  H. 
206;  Lord  Melville's  Trial.  29  How.  St  Tr. 
746;  1  Wig.  Ev.  12.  Liability  on  the  bond  may 
exist  without  criminal  liability  on  the  part 
of  the  licensee;  and  to  hold  that  a  licensee 
could  not  be  held  on  his  bond,  unless  previ- 
ously convicted  upon  Indlctm^it  or  Informa- 
tion, would  be  to  defeat  the  plain  intent  of 
the  act  The  defendants'  argument  Is  found- 
ed upon  section  28  of  the  act  which  is: 
"The  state  board  of  license  commissioners 
are  hereby  authorized  and  empowered  to 
prescribe  regulations  for  the  conduct  of  the 
traflSc  in  liquor  under  any  license  of  the  first 
class,  as  tbey  may  see  fit  and  whoever  vio- 
lates any  such  regulation,  or  any  provision 
of  this  act  or  of  his  license,  whatever  Its 
class,  shall,  unless  otherwise  expressly  pro- 
vided, be  punished  by  a  fine  of  one  hundred 
dollars,  the  forfeiture  of  his  license  and  the 
bond  thereon,  and  by  imprisonment  for  not 
more  than  sixty  days.  Such  licensee  shall 
be  disqualified  to  hold  a  license  for  three 
years  after  his  conviction,  and  if  he  Is  the 
owner  of  the  licensed  premises  no  license 
shall  be  Issued  to  be  exercised  on  the  prem- 
ises described  in  the  license  during  the  resi- 
due of  the  term  thereof."  The  charge 
against  Corron  before  the  commissioners, 
upon  the  Indictment,  and  in  this  case  was  the 
sale  of  liquor  to  an  intoxicated  person,  fbr- 
bldden  by  section  15  of  the  act  Such  sale 
was  a  violation  of  the  provisions  of  the  act 
punishable  under  section  28  "unless  other- 
wise expressly  provided."  Although  section 
28  Is  a  general  provision  for  punishment  for 
violation,  both  of  the  regulations  of  the  com- 
missioners and  the  provisions  of  the  act  the 
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act  contains  several  express  punitory  pro- 
visions, one  of  which  (section  33),  covers  the 
present  case — the  sale  of  llqnor  contrary  to 
tbe  provisions  of  the  act — In  the  following 
terms :  "Whoever,  In  a  city  or  town  wherein 
tbe  provisions  of  this  act  are  in  force,  shall 
sell  or  keep  for  sale  liquor  contrary  to  the 
provisions  of  this  act,  shall  be  punished  by 
a  fine  of  two  hundred  dollars  and  by  Im- 
prisonment for  not  less  than  one  month  nor 
more  than  two  years."  While  the  provi- 
sions of  section  28  may  seem  to  be  more  ap- 
propriate for  violations  of  the  act  by  a 
licensee,  the  section  cannot  be  extended  to 
cover  cases  where  other  provision  has  been 
made.  So  far  as  the  present  case  is  con- 
cerned, there  is  no  occasion  to  give  any 
effect  to  the  language  of  section  28,  because 
it  has  no  application  to  the  matter  in  hand. 

The  defendants'  second  contention  is  that 
the  judgment  of  acquittal  upon  an  indictment 
against  Corron  charging  the  offense  alleged 
as  a  breach  of  the  bond  is  an  answer  to  this 
suit  If  the  other  defendants  are  privy  with 
Corron,  they  could  take  the  same  advantage 
of  this  Judgment  that  Corron  could.  If  the 
state  is  bound  as  against  them  by  the  Judg- 
ment, it  would  seem  to  follow  that  they 
would  be  bound  by  any  judgment  the  state 
may  have  obtained  against  Corron — a  propo- 
sition which  the  defendants  deny,  but  which 
it  la  not  necessary  to  consider  at  this  point 
"As  a  general  rule,  a  verdict  and  JHdgment  in 
a  criminal  case  •  •  •  cannot  be  given  in 
evidence  In  a  civil  action,  to  establish  the 
facts  upon  which  it  was  rendered.  •  •  • 
The  same  principles  render  a  Judgment  in  a 
civil  action  inadmissible  evidence  in  a  crimi- 
nal prosecution."  1  Qr.  Bv.  {  687.  The  rule 
Is  stated  by  Oreenleaf  to  be  based  on  three 
grounds :  (1)  The  same  parties  are  not  admis- 
sible as  witnesses  in  both  cases.  This  rule 
has  been  changed  to  a  considerable  extent 
The  parties  are  compellable  now  to  testify  in 
a  civil  case ;  the  respondent  may  testify  In  a 
criminal  case,  and  the  defendant  can  be  com- 
pelled to  testify  in  a  civil  case.  To  make  the 
decision  of  a  court  In  such  a  case  evidence  In 
a  criminal  proceeding  would  be  to  compel 
the  defendant  in  tbe  criminal  case  to  be  a 
witness  against  himself.  (2)  Lack  of  mutu- 
ality of  the  parties.  This  rule  does  not  apply 
where  the  state  Is  plaintiff  in  both  proceed- 
ings. (S)  The  proof  required  Is  generally 
different  In  the  two  cases.  To  this  there  la 
an  exception  in  some  jurisdictions,  that  In 
actions  strictly  penal  tbe  rule  is  the  same 
as  in  criminal  cases.  If  in  such  jurisdictions 
the  rule  that  tbe  defendant  cannot  be  com- 
pelled to  be  a  witness  against  himself  is  en- 
forced, there  would  be  no  logical  objection, 
where  the  parties  are  the  same,  to  the  recip- 
rocal application  of  the  doctrine  of  res  adju- 
dlcata  or  estoppel  by  verdict  between  civil 
and  criminal  cases:  for  the  rule  applies  in 
criminal  as  well  as  In  civil  cases.  Common- 
wealth V.  Ellis,  160  Mass.  165,  35  N.  B.  T73 : 
Commonwealth  v.  Feldman,  131  Mass.  5SS; 


Commonwealth  v.  Evans,  101  Mass.  25 ;  Com  ■ 
monwealth  v.  Austin,  97  Mass.  595 ;  Queen  v, 
Haughton,  1  E.  &  B.  501.  The  cases  cited 
were  all  criminal  proceedings,  both  tbo.<!e  in 
which  the  adjudication  was  made,  and  those 
in  wlilch  It  was  offered  as  evidence.  Where 
penal  proceedings,  though  civil  in  form,  are 
in  procedure  treated  as  criminal  actions,  there 
would  seem  to  be  no  difficulty  in  the  appli- 
cation of  the  principles  of  res  adjudlcata; 
but  where  the  form  of  the  proceeding  and  not 
its  nature  controls  (State  v.  McConnell,  70 
N.  H.  158,  46  Atl.  458),  there  appears  to  be 
insurmountable  difficulties  in  the  application 
of  estoppel  by  verdict  between  actions  civil 
and  criminal.  But,  however  that  may  be.  It 
is  only  where  the  object  of  both  proceedings 
is  punishment  that  any  well-considered,  au- 
thorities are  to  be  found  holding  that  a  judg- 
ment In  one  case  is  an  estoppel  In  the  other. 
Coffey  V.  United  States,  116  U.  8.  436,  6  Sup. 
Ct  437,  29  I*  Ed.  684.  If  the  purpose  of  the 
civil  suit  Is  compensation  and  not  punish- 
ment the  principle  advanced  in  Coffey  v. 
United  States  does  not  apply.  Stone  v. 
United  States,  167  U.  S.  178.  17  'Sup.  Ct.  778. 
42  L.  Ed.  127;  United  States  v.  Schneider 
(C.  C.  )  35  fed.  107;  United  States  v.  Jae- 
dlcke  (D.  C.)  73  Fed.  100;  Brltton  v.  State. 
77  Ala.  202.  If  the  purpose  of  the  civil 
action  granted  tbe  state  was  the  punishment 
of  offenders,  it  is  a  penal  statute ;  but  If  the 
purpose  was  the  recovery  by  the  state  of 
damages  caused  it  by  the  licensee's  wrong- 
doing, it  is  a  remedial  statute.  Adams  v. 
Railroad,  67  Vt  76,  80  Atl.  687.  48  Am.  St. 
Rep.  800;  Reed  v.  Northfleld,  13  Pick.  94, 
101.  23  Am.  Dec.  662;  Grace  v.  McEIroy,  1 
Allen,  563;  Cole  v.  Groves,  134  Ma8.<!.  471; 
Gardner  v.  Railroad,  17  R.  I.  790,  24  Atl.  831 ; 
Nebraska  Nat  Bank  v.  Walsh,  68  Ark.  433, 
59  8.  W.  952,  82  Am.  St  Rep.  301 ;  Hunting- 
ton V.  AttrlU,  146  U.  S.  657,  667,  13  Sup.  (3t 
224,  36  L.  Ed.  1123;  Brady  v.  Daly,  175  U.  S. 
148,  155,  20  Sup.  a.  62,  44  L.  Ed.  109. 

The  material  Inquiry,  therefore.  Is:  What 
was  tbe  legislative  purpose  in  authorizing  the 
civil  action  granted  the  state?  Did  the  Leg- 
islature intend  thereby  to  provide  for  the  in- 
fliction of  punishment  upon  the  licensee,  who 
violated  the  provisions  of  the  statute  and 
the  terms  of  his  license,  or  did  they  intend 
to  secure  to  the  state  compensation  for  loss 
sustained  In  consequence  of  such  wrongdo- 
ing? Usually  punishment  follows  conviction 
of  crime.  No  one  can  be  convicted  of  crime, 
except  upon  proof  beyond  a  reasonable  doubt 
or  even  be  put  upon  trial,  except  for  trifling 
offenses,  without  Information  or  presentment 
by  a  grand  jury  (State  v.  Gerry,  68  N.  H. 
495,  498,  38  Atl.  272.  38  L.  R.  A.  228),  1.  e..  In 
a  criminal  action.  The  form  of  the  remedy 
under  section  8,  d.  9,  c.  95,  p.  86.  Laws 
1908,  establishes  that  the  proceeding  Is  civil, 
not  criminal.  State  v.  McConnell.  70  X.  H. 
158,  46  Atl.  458.  Disputed  quesUons  of  fact 
are  determined  by  a  balance  of  probabilities. 
Hitchcock   V.    Munger,    16   N.   H-   97.    Gen- 
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erally,  tbe  pnrpose  of  an  action  of  this  kind 
"iB  not  tbe  puuishmeDt  of  the  defendant  In 
the  sense  legitimately  applicable  to  the  term, 
but  such  action  Is  brought  to  recover  tbe 
penalty  as  a  fixed  sum,  by  way  of  indemnity 
to  the  public  for  the  Injury  Buffered  by  rea- 
son of  the  violation  of  the  statute.  Tbe 
effect  of  the  recovery  Is  merely  to  cliarge  the 
defendant  with  pecuniary  liability,  while  a 
crhninal  prosecution  is  had  for  the  purpose 
of  punishment  of  the  accused."  People  v. 
Briggs,  114  N.  T.  66,  65,  20  N.  B.  820.  For 
nearly  50  years  the  policy  of  the  state,  as 
evidenced  by  its  legislation,  was  tbe  suppres- 
sion of  intemperance  by  the  absolute  prohi- 
bition of  the  sale  of  intoxicating  liQuor  for 
use  as  a  beverage.  Such  was  the  avowed 
purpose  of  the  act  of  1855,  which  was  the 
original  stock  upon  which  all  subsequent 
legislation  was  engrafted.  Laws  1855,  p. 
1527,  c  1C58;  Laws  1858,  p.  1984,  c  2080; 
Gen.  St  1867,  c.  99;  Gen.  Laws  1878,  c.  106; 
Pub.  St.  1901,  c.  112;  Laws  1895,  p.  446,  c.  87; 
Laws  1890,  p.  808,  c.  71.  There  is  no  founda- 
tion for  the  conclusion  that  the  Legislature 
intended  by  the  legislation  of  1903  to  change 
tbe  policy  of  tbe  state  as  to  tbe  suppression 
of  Intemperance;  for  there  is  no  evidence 
from  which  it  can  be  found  that  intemperance 
had  become  to  be  considered  less  of  a  menace 
to  the  public  welfare  than  it  was  thought  to 
be  In  1855,  or  that  it  had  been  discovered  that 
the  evils  resulting  therefrom  to  tbe  state 
are  now  less  serious.  The  law  of  1903  ap- 
pears to  constitute  a  change  of  method,  not 
of  principle.  For  nearly  half  a  century  tbe 
state  sought  to  prevent  the  intemperate  use 
of  intoxicating  liquor  as  a  beverage  by  stop- 
ping by  law  the  supply  of  liquor  by  sale  for 
that  purpose.  Tbe  theory  of  the  law  was 
perfect  If  liquors  conld  not  be  obtained  by 
purchase  for  such  use,  tbe  amount  which 
could  otherwise  be  secured  would  be  incon- 
siderable, and  the  use  to  any  extent  of  such 
liquor  BO  as  to  produce  intemperance  with 
its  attendant  evils  would  cease.  But  tbe 
sentiment  of  the  state  was  not  entirely  uni- 
form in  support  of  the  prohibitory  principle. 
It  was  claimed  that  in  some  sections  of 
the  state  tbe  law  was  not  and  could  not  be 
enforced,  and  that  the  practical  result  of 
the  law  was  in  many  places  not  prohibi- 
tion, but  unrestricted  sale — the  worst  form 
of  tbe  evil.  Advocates  of  a  change  were 
not  wanting,  who  claimed  that  regulation 
of  the  trafiic  which  could  not  be  success- 
fully stopped  would  better  subserve  the  gen- 
eral governmental  purpose  of  the  suppression 
of  Intemperance.  This  sentiment  found  ef- 
fect in  the  license  law  of  1903,  with  its  provi- 
sions that  the  change  should  be  in  force  only 
where  adopted  by  vote  of  the  local  com- 
munity (section  31)- 

One  great  argument  against  the  unre- 
stricted sale  of  liquor,  or  its  sale  at  all,  is 
that  its  use  directly  causes  pauperism  and 
crime,  thereby  increasing  tbe  necessary  ex- 
penditure of  the  state  for  tbe  maintenance 


of  police,  almshouses,  and  Jails.    Advocates 
of  tbe  prohibitory  principle  claim  that  It  la 
impossible  to  so  regulate  tbe  sale  as  to  pre- 
vent additional  expense  to  the  taxpayers  am 
the  Inevitable  result  of  any  8al&    If  the  Leg'- 
islature  were  Influenced  at  all  by  this  argu- 
ment It  would  naturally  be  expected  tbat 
some  measures  would  be  found  in  tbe  act  to 
save  the  taxpayers  harmless  from  such  addi- 
tional burden.    We  should  expect  to  find  tbe 
sale  of  liquor  permitted  under  such  restric- 
tions only  as  would  be  likely  to  dinainisb 
the  probability  of  the  legal  sale  resulting  in 
intemperance.    Many  such  are  found  In  tbe 
act    See  sections  14, 15, 16, 17, 19.    One  most 
obviously  for  this  purpose,  which  forbids  tbe 
sale  to  a  person  In  a  state  of  intoxication, 
is  tbe  foundation  of  this  controversy.     Tbe 
claim  of  Increased  expense  to  the  taxpayers 
is  also  apparently  sought  to  be  answered  by 
the  division  of  the  sums  received  from  license 
fees  between  counties  and  towns,  the  mnnic- 
ipal  agencies  upon  which  the  exi>ense  of  sup- 
porting paupers  and  criminals  and  providing 
police  administration  is  mainly  tlirown.     It 
is  clear  that  one  part  of  tbe  legislative  pnr- 
pose in  these  provisions  was  to  compensate 
the    state    for    any    increased    expenditure 
which  might  become  necessary  because  of 
the  restricted  sale  permitted  by  the  act    If 
there  was  a  possibility  that  tbe  sale  as  per- 
mitted might  cause  expense  to  tbe  state,  there 
was  great  probability,  that  sales  in  violation 
of    the    restrictions    imposed    would    do   bo. 
Nothing  would  be  more  apt  to  promote  In- 
temperance, with  Its  attendant  evils  and  ex- 
pense to  the  state,  than  the  sale  of  intoxi- 
cating liquor  to  any  person  already  in  a  state 
of  intoxication  from  its  use,  or  to  an  habitual 
drunkard,  or  in  "case  of  riot  or  great  public 
excitement"    In  view   of  the  general  pro- 
visions of  the  act  above  referred  to.  It  would 
be  reasonable  to  expect  to  find  therein  some 
provision  by  which  the  expense  so  occasioned 
should  be  met,  not  by  the  taxpayers,  but  by 
the  person  responsible  therefor,  who  alone 
profited  by  such  violation.    Where  th»e  is 
probability  that  one  who  wishes  permission 
to  engage  in  a  particular  enterprise  may. 
If  permitted  to  proceed,  do  damage  to  another, 
a  bond  to  respond  in  damages  is  usually  re- 
quired as  a  condition  of  granting  the  desired 
permission.    If   the   Legislature,   having  de- 
termined what  ought  to  be  paid  as  a  license 
fee  to  insure  the  state  against  loss  from  the 
sale  of  liquor  in  the  manner  permitted,  de- 
sired  to   further   protect   the  state    against 
loss  from  sales  beyond  those  for  which  per- 
mission was  granted,  tbe  natural  method  of 
securing  such  protection  would  be  to  require 
a  bond  enforceable  in  a  civil  action.    That 
such  course  was  pursued  is  evidence  tbat  by 
the  civil  action,  compensation,  and  not  pun- 
ishment was  intended.    The  bond  required 
by  the  liquor  tax  law  of  New  York,  before 
referred  to,  includes  as  one  of  its  conditions 
the  payment  of  all  fines  and  penalties  im- 
posed thereunder.    The  law  of  Massachusetts 
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(ReT.  Laws,  p.  846,  c.  100,  S  42)  makes  tbe 
payment  of  fines  incurred  by  a  violation  of 
tbe  law  one  of  tbe  conditions  of  the  bond. 
Tbe  omission  of  tbese  provisions  from  the 
Hew  Hampshire  statute  must  have  been  in- 
tentional if  these  statutes,  as  claimed,  fur- 
ttlsbed  a  guide  for  tbe  drafting  of  our  statute. 
An  Intent  to  avoid  inserting  anything  tending 
to  establish  a  punitive  purpose  in  tbe  civil 
action  Is  fairly  Inferable  from  such  omission. 
Tbe  collection  of  fines  and  costs  In  criminal 
proceedings  Is  usually  enforced  by  Imprison- 
ment nntil  tbe  sentence  of  tbe  court  is  per- 
formed.   If  the  object  of  the  law  were  to  en- 
force payment  of  such  fines  and  costs,  we 
sbonld  exi)ect  to  find  tbe  purpose  declared  In 
express  language,  as  It  Is  In  the  New  York 
and  Massachusetts  statutes.    The  state  sus- 
tains tbe  same  Injury  when  liquor  Is  sold  in 
a  licensed  place  so  as  specially  to  promote  In- 
temperance, whether  it  is  so  sold  by  the  li- 
censee's direction  or  in  violation  of  his  com- 
mands.   The  liability  on  the  bond  exists  In 
either  case,  as  has  already  been  seen,  and 
In  the  latter  case  can  be  enforced  only  by  a 
civil  suit    If  the  purpose  of  the  Legislature 
was  to  secure  compensation  to  the  state,  there 
is  good  reason  why  the  licensee  should  be 
held  by  the  bond  to  bis  civil  resiwnslbllity  for 
the  acts  of  his  servants  while  in  his  employ- 
ment   There    is   no   good    reason    why   he 
should  be  punished  for  tbe  authorized  acts 
of  others,   even  if  they  are   bis   servants. 
It  is  not  probable  that  the  Legislature  used 
the  language  of  the  act  in  dlsregar(l  of  tbe 
familiar   distinction  between   the  civil   and 
criminal  responsibility  of  a  master  for  the 
acts  of  his  servants,  and  Intended  to  make 
the   unauthorized  acts  of  tbe   servant  tbe 
crime  of  tbe  master.    If  they  could  legally  do 
BO,   such  Intent  cannot  be  found  from  lan- 
guage Importing  merely  security  for  the  mas- 
ter's civil  liability  for  tbe  acts  of  his  servants. 
It  Is  plain  that  the  opportunity  to  promote 
Intemperance  and  to  cause  expense  to  the 
state    by    tbe    Increase    of   pauperism    and 
crime  by  the  sale  of  liquor  would  vary  great- 
ly In  dIfiPerent  parts  of  the  state,  and  would 
be  greatest  in  the  most  thickly  settled  com- 
munities.   Accordingly,  tbe  license  fees  pre- 
scribed by  the  act  are  graded  by  the  popu- 
lation   of  the  towns  and  cities  (section  7). 
Tbe  amount  of  the  bond  required  is  deter- 
mined   by   the   amount  of   tbe   license   fee, 
being  at  least  double  the  amount  of  the  fee 
in  all  cases  (section  8,  cl.  9).    If  the  bond  is 
punishment,   then   a   licensee's   violation   of 
tbe  act  is  an  offense  punishnble  by  different 
penalties    according  >to    the    population    of 
tbe    town  or  city   in  which   the  offense  is 
committed.    As  to  the  first,  sixth,  and  eighth 
classes,  the  commissioners  fix  tbe  fee  and,  as 
a    result,  tbe  amount  of  tbe  bond.    If  tbe 
Leslslatare  has  power  to  make  the  violation 
of    a    general  law  punishable  by  a  fine  or 
penalty  of  different  amount  in  different  parts 
of  tbe  state,  and  of  different  amount  In  tbe 
same    place  according  to  tbe  discretion  of 


another  body — qiv!«tIons  not  now  necessary 
to  decide — such  purpose  cannot  be  inferred 
from  language  fairly  Imiwrtlng  merely  an 
intent  to  secure  tbe  state  against  loss  natu- 
rally and  probably  varying  as  tbe  amount  of 
the  bond  is  made  to  vary.  Section  10  of  tbe 
original  act  provides  that  all  fees  collected 
and  forfeitures  incurred  imder  tbe  act  shall 
be  paid  to  tbe  treasurer  of  the  board  and  by 
him  paid  over;  oue-half  to  the  city  or  town 
where  tbe  license  was  granted,  and  one-half 
to  tbe  county  In  which  such  town  is  located. 
It  would  seem  to  be  clear  from  this  language 
that  the  proceeds  of  suits  for  the  collection 
of  defaulted  bonds  were  to  be  disposed  of  in 
tbe  same  way  as  tbe  license  fees,  and  were 
understood  to  subserve  the  same  purpose. 
If  doubt  could  exist.  It  Is  settled  by  section 
10,  c.  117,  p.  532,  Laws  1905,  which  dis- 
tinctly provides  that  all  sums  of  money  col- 
lected under  tbe  bonds  required  by  the  license 
law  "shall  be  paid  to  the  treasurer  of  the 
state  board  of  license  commissioners,  to  be 
accounted  for  in  the  same  manner  as  money 
paid  for  license  fees."  This  section,  as  a 
declaratory  statute,  furnishes  evidence  of  the 
legislative  understanding  that  tbe  funds  aris- 
ing from  fees  and  from  tbe  bonds  were 
Intended  to  subserve  the  same  purpose — tbe 
protection  of  the  state  from  loss  by  the  sale 
of  liquor.  The  only  evidence,  which  tends  to 
controvert  tbe  conclusion  that  the  bond  was 
intended  to  secure  compensation,  and  not  to 
Inflict  punishment.  Is  tbe  tendency  that  liabil- 
ity tinder  such  a  bond  would  have  to  secure 
obedience  to  the  law,  and  the  probability 
that  this  tendency  may  have  had  some 
weight  in  Inducing  the  L^islature  to  give  the 
state  both  tbe  civil  remedy  of  section  28 
and  tbe  criminal  remedy  found  in  several 
sections.  But  tbe  mere  fact  that  a  liability 
tends  to  secure  obedience  to  law  does  not 
render  such  liability  criminal  or  its  en- 
forcement a  punishment  By  section  27,  a 
civil  liability  to  third  persons  Is  established 
under  certain  circumstances  for  sales  in 
violation  of  tbe  act ;  but  It  could  not  be  con- 
tended that  tbe  enforcement  of  such  lia- 
bility was  tbe  Infliction  of  punishment  Con- 
tractors with  the  state  and  state  officials 
are  required  to  give  bonds  for  tbe  due  per- 
formance of  their  contracts  or  the  faithful 
performance  of  tbe  duties  of  their  offices. 
These  bonds  tend  to  secure  the  performance 
of  the  contracts  and  the  official  duties  to 
which  they  relate;  but  h  could  not  be  con- 
tended that  their  purpose  was  punishment  of 
the  obligors  for  failure  to  perform  their 
contractual  or  official  duties.  The  usual 
purpose  of  such  bonds  is  compensation  or 
security. 

No  sufficient  reason  appears  for  a  different 
conclusion  as  to  the  bond  in  suit  If  the 
fact  that  by  sections  21  and  28  provision  is 
made  for  the  forfeiture  of  tbe  bond,  as  the 
result  of  criminal  proceedings  under  those 
sections,  has  any  tendency  to  show  that  as  to 
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such  Tiolations  of  law  the  state's  remedy 
should  be  crimioal  rather  than  civil,  or  if 
in  such  cases  an  election  to  pursue  one 
method  Is  a  bar  to  a  subsequent  procedure 
by  the  other,  these  questions  need  not  now  be 
discussed,  because,  as  has  already  been  seen, 
they  have  no  application  to  the  present  case. 
(Jpon  all  the  competent  evidence,  it  appears 
more  probable  that  the  purpose  of  the  civil 
action  now  before  the  court  was  compen- 
sation and  not  punishment.  It  follows, 
therefore,  that  the  prior  conviction  of  the 
licensee  is  not  essential  to  the  maintenance 
of  a  suit  on  the  bond  and  that  his  previous 
acquittal  is  not  a  defense.  Corron's  con- 
tract, as  evidenced  by  his  bond,  was  that 
be  would  constantly  adhere  to  the  terms  of 
his  license  and  the  provisions  of  the  act 
(section  8,  d.  9).  One  of  these  provisions 
forbade  the  sale  to  intoxicated  persons. 
Hence,  he  agreed  ttiat  he  would  not  sell  to 
such  persons  and,  as  the  bond  was  intended 
to  secure  to  the  state  the  damages  sustained 
by  it  if  he  did,  that  If  he  did  so  sell,  he  would 
pay  the  state  the  damages  thereby  occa- 
sioned to  It.  Whether  the  sum  named  in  a 
bond  is  to  be  treated  as  a  penalty  or  as 
liquidated  damages  is  a  question  of  intent, 
to  be  ascertained  from  the  language  of  the 
instrument  and  the  circumstances  of  the 
parties.  The  difficulty  of  ascertaining  ac- 
curately the  amount  of  damages  arising  to 
the  obligee  upon  a  breach  of  the  condition 
of  the  bond  by  the  obligor  is  evidence  suffi- 
cient, in  the  absence  of  other  evidence,  to 
establish  that  the  parties  intended  the  sum 
named  in  the  bond  should  be  treated  as 
liquidated  damages.  Hurd  v.  Dunsmore,  63 
N.  H.  171,  173;  Houghton  v.  Pattee,  58  N.  H. 
326;  Davis  v.  Gillett  52  N.  H.  126,  128, 
129;  Phllbrlck  v.  Buxton,  40  N.  H.  384. 
That  it  would  be  practically  impossible  to 
ascertain  the  amount  of  damages  sustained 
by  the  state  through  C!orron's  failure  to 
comply  with  the  condition  of  the  bond,  must 
have  been  apparent  to  the  parties.  The  sum 
named  therein  must  therefore  be  considered 
as  liquidated  damages,  for  there  is  no  sug- 
gestion in  the  act  that  such  sum  is  security 
for  the  payment  of  any  lesser  amount 
Such  is  the  construction  of  the  similar  bond 
required  under  the  New  York  law  (Lyman 
V.  Perhnutter,  166  N.  T.  410,  413,  60  N.  E.  21), 
although  that  statute  requires  as  one  of  the 
conditions  of  the  bond  the  payment  of  fines, 
penalties,  and  Judgments  arising  under  the 
law,  which,  as  has  been  seen,  is  omitted  from 
the  New  Hampshire  statute. 

The  other  defendants  are  sureties  on  Cor- 
ron's bond.  Their  contract  with  the  state  is 
not  that  Corron  should  comply  with  the 
law,  but  that  if  the  state  recovers  a  Judg- 
ment against  him  for  a  breach  of  his  agree- 
ment to  comply  with  its  provisions,  they 
will  pay  the  state's  damages  if  Corron  does 
not.  Hence,  If  the  state  is  entitled  to  a 
Judgment  against  Corron,   it  is  entitled  to 


one  against  the  other  defendants.  In  short 
the  agreement  of  the  defendants  is  collateral 
security  given  the  state  by  Corron  for  the 
payment  of  any  Judgment  which  may  be  re- 
covered by  It  against  him,  enforceable  bf 
the  state  upon  (3orron's  failure  to  perform  his 
agreement  to  pay.  If,  therefore,  the  state  is 
entitled  to  recover  of  Corron,  It  Is  entitled 
to  recover  of  them.  The  defendants  must 
defend  the  issue  of  his  compliance  with  the 
law  through  him,  and  therefore  can  maie 
only  such  defense  to  the  state's  case  as  be 
can  make.  Judge  of  Probate  v.  Sulloway. 
68  N.  H.  511,  44  Atl.  720,  49  L.  R.  A.  347. 
73  Am.  St  Rep.  619;  Jones  v.  Chase,  55  X. 
H.  234;  Towie  v.  Towle,  46  N.  H.  4ii;  Tracy 
V.  Goodwin,  5  Allen,  409;  Dennle  ▼.  Smith. 
129  Mass.  143.  Whatever  the  rule  nnay  have 
been,  it  must  now  be  considered  as  settled 
that  the  sureties  on  a  bond  to  comply  wltli 
a  statute  or  an  order  of  court  are  estopped  in 
the  same  way  and  to  the  same  extent  u 
the  principal  obliges  by  any  Judgment  or 
decree  that  estops  him  to  deny  that  he  has 
failed  to  comply  with  the  condition  of  his 
bond.  In  so  far  as  Gookin  v.  Sanborn,  3 
N.  H.  491,  and  Judge  of  Probate  v.  Robint. 

5  N.  H.  246,  may  be  considered  as  layins 
down  a  different  rule,  they  were  overml&i 
in  fact,  if  not  In  terms,  by  Towle  v.  Towle. 
46  N.  H.  431,  and  Judge  of  Probate  v.  Sul- 
loway,  cs  N.  H.  511,  44  Atl.  720.  49  L.  R. 
A.  347,  73  Am.  St  Rep.  619.  It  is  a  general 
rule  that  a  party  to  a  Judicial  proceeding  In 
which  there  has  been  final  Judgment  on  the 
merits  cannot  be  compelled  by  the  parties  to 
that  action  to  again  litigate  any  of  the  matters 
that  were  there  in  issue,  if  the  tribunal  had 
Jurisdiction  of  the  parties  to  and  the  subject- 
matter  of  the  suit  Towns  v.  Nims,  5  N.  H.  259, 
20  Am.  Dec.  578;  King  v.  Chase,  15  N.  H. 
9,  41  Am.  Dec.  675;  Towle  v.  Towle,  46  X. 
H.  431;  Heam  v.  Railroad,  67  N.  H.  SA\ 
29  Atl.  970;  Meredith,  etc.,  Ass'n  v.  Drill 
Co.,  67  N.  H.  450,  39  Atl.  330;  Gregg  v. 
Company,  69  N.  H.  247,  46  AU.  26;  Boston 

6  Maine  R.  R.  v.  Sargent,  70  N.  H.  299.  47 
Atl.  005;  MacDonald  v.  Railway,  71  X.  H. 
448,  52  Atl.  982,  59  L.  R.  A.  448,  93  Am.  St 
Rep.  550;  Boston  &  Maine  R.  R.  v.  Brackett 
71  N.  H.  494,  53  Atl.  304;  Boston  &  Maine 
R.  R.  V.  Sargent.  72  N.  H.  455,  57  AtL  68S: 
Duchess  of  Kingston's  Case,  20  How.  St  Tr. 
355.  The  rule  depends  upon  "the  funda- 
mental principle  of  the  common  law.  that 
a  matter  once  litigated  and  determined  be- 
fore a  court  of  competent  Jurisdiction  shall 
not  again  be  controverted  before  any  court" 
MacDonald  v.  Railway,  71  N.  H.  44S,  452.  K 
AU.  982,  984,  59  L.  R.  A.  448,  93  Am.  St 
Rep.  550.  "The  doctrine  of  the  conclasiT^ 
ness  of  a  Judgment  rests  upon  the  considera- 
tion that  the  parties  have  once  bad  a  full 
and  fair  trial  of  the  matter  sought  to  be 
drawn  a  second  time  in  question.  One  of 
the  elements  essential  to  such  a  trial  Is  that 
they  have  reasonable  notice  of  the  question 
to  be  tried,  and  an  opportunity  to  obtain 
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and  present  all  the  evidence  bearing  npon 
It."    Metcalf  V.  Gilmore,  63  X.  H.  178,  188. 
The  controversy  between  Corron  and  the 
state  was  tried  between  the  parties  upon 
notice  to  Oorron,  and  a  finding  was  made 
against  him.    The  cancellation  of  his  license 
"being  for  cause  and  after  due  hearing,  the 
proceedings  authorized  by  the  statute  are 
necessarily  of  a  Judicial  character;  and  as 
the  mode  of  procedure  is  not  specified  In 
the  act,   the  substantial   principles  of  the 
common   law,    recognized   and   enforced   in 
proceedings    affecting    private    rights,    are 
to  be  observed."    Glbbs  v.  Manchester,  73 
N.  H.  265,  267,  61  Atl.  128.    It  has  been 
repeatedly  decided  in  this  state  that  where 
an  officer  or  a  board  is  called  upon  to  pass 
upon  evidence  and  decide,  their  conclusion 
cannot  be   collaterally   attacked,   and   that 
they  are  not  liable  to  answer  in  a  suit  for 
tbelr  action.    The  reason  given  in  the  cases 
Is  that  such  action  Is  judicial.    Sherburne 
v.  Portsmouth,  72  N.  H.  530.  541,  58  Atl.  38; 
Plttsfleld  V.  Exeter,  6»  N.  H.  336,  41  Atl.  82; 
Plymouth  v.  County,  68  N.  H.  361,  44  Atl. 
523;  Grand  Trunk  Ry.  v.  Berlin,  68  N.  H. 
168,  36  Atl.  554;  Spaulding  v.  Groton,  68  X. 
H.  77,  44  Atl.  88;   Bradley  v,  Laconla,  66  N. 
H.  268,  20  Atl.  331;  Boody  v.  Watson,  64  N. 
H.  162,  166,  198.  9  Atl.  794;  Home  v.  Roches- 
ter, 62  N.  EL  347;  Bdes  v.  Board  man,  68  N. 
H.   580;  Waldrom  v.   Berry,  61  N.   H.   136; 
Sanborn  v.  Fellows,  22  N.  H.  473,  488,  480. 
The  fact  that  such  officers  or  boards  have 
also  administrative  power  does  not  affect 
the  validity  of  their  judicial  action.    Of  such 
a  board  the  court  in  Indiana  say:    "Boards 
of  commissioners,  under  the  law.  In  the  dis- 
charge of  their  duties  have,  at  least,  a  dual 
character.     In  some  respects  they  act  judi- 
cially, and  the  law  regards  them  as  a  court. 
•     •    •    In  other  respects  they  act  in  an 
administrative    capacity.     •     •     •     when 
they    rightfully   exercise    their   powers    as 
a  court.  It  Is  settled  by  the  authorities  that 
tbey  are  to  be  treated  as  such,  and  their 
Judgments  rendered,  or  orders  made,  cannot 
be  collaterally   impeached,   and  the  princi- 
ples of  former  adjudication  are  applicable 
thereto."     Commissioners    v.    Heaston,    144 
Ind.   583,  587,  41   N.  E.  457,  458,  43  N.   E. 
051,  55  Am.  St  Rep.  192.    If  the  functions 
of  the  commissioners  in  passing  upon  the 
question  litigated  before  them  by  the  state 
and   Corron  were  judicial,  the  same  result 
tnnst  follow  as  would  attend  similar  action 
by  any  Judicial  body.    If  It  does  not,  their 
action  Is  not  Judicial.    That  such  action  by 
tlie   commissioners  Is  judicial  has  recently 
b«en  decided  by  this  court    Sargent  v.  Lit- 
tle, 72  N.  H.  555,  58  Atl.  44;  Parrent  v.  Lit- 
tle, 72  N.  H.  566,  58  Atl.  510.    The  rule  of  res 
Judicata,  or  estoppel  by  verdict  must  there- 
fore apply  to  the  litigation  unless  such  rule 
is  restricted  In  Its  application  to  proceedings 
according  to  the  course  of  the  common  law. 
Such   is  not  the  fact.     DIvoll  v.  Atwood,  41 
S.   S.  443,  445,  446;  White  v.  Coatsworth,  6 


N.  T.  137.  "The  well-nigh  universal  rule  is 
that  the  judgment  of  a  court  of  competent 
Jurisdiction,  whether  It  be  a  court  of  record 
or  not  upon  a  point  litigated  between  the 
parties.  Is  conclusive  in  all  subsequent  con- 
troversies directly  involving  the  same  ques- 
tion. •  •  •  It  makes  no  difference 
whether  that  adjudication  was  In  a  proceed- 
ing according  to  the  course  of  the  common 
law,  or  summary  in  its  character.  It  Is 
quite  enough  that  the  question  In  contro- 
versy was  submitted  to  a  judicial  officer, 
to  be  determined  in  a  judicial  way;  that 
the  parties  and  their  proofs  were  beard,  and 
tbelr  rights  settled  by  a  judicial  determina- 
tion." Marsteller  v.  Marsteller,  182  Pa.  517, 
19  Atl.  iU,  19  Am.  St  Rep.  604.  "The  rule 
of  res  adjudicata  applies  to  all  judicial 
determinations,  whether  made  In  actions,  or 
in  summary  or  special  proceedings,  or  by 
judicial  officers  In  matters  properly  submitted 
for  their  determination."  Culross  v.  Gibbons, 
130  N.  Y.  447,  454,  29  N.  E.  839.  841.  The 
state  had  power  to  provide  for  the  abroga- 
tion of  Corron's  license  without  notice  or 
hearing.  Such  cancellation  would  have  con- 
clusively established  in  all  future  proceed- 
ings Corron's  status  as  a  nonllcensee. 
State  V.  Holmes,  38  N.  H.  226.  The  fact 
that  further  provision  was  made  Indicates 
an  intention  that  the  cancellation  of  a  li- 
cense by  the  commissioners  might  be  some- 
thing more  than  a  mere  administrative  or 
executive  act  "Before  any  license  Is  revoked 
or  canceled,  the  holder  shall  be  entitled  to  a 
hearing  by  said  board  and  to  five  days'  pre- 
vious notice  thereof  in  writing,  except  that 
licenses  of  the  first  class  may  be  revoked  at 
any  time,  by  said  board,  with  or  without 
notice,  in  tbelr  discretion."    Section  14. 

The  section  Itself  recognizes  two  methods  of 
exercising  the  power:  One  judicial,  because 
of  notice  and  hearing;  the  other  administra- 
tive. The  two  methods  muat  be  construed 
in  the  light  of  existing  law.  They  differ 
in  that  in  the  first  the  licensee  is  entitled  to 
notice  and  hearing — to  an  opportunity  to 
be  heard  and  present  evidence  upon  the  ques- 
tion litigated.  In  the  present  case  the  action 
of  the  commissioners  is  not  attacked  In  any 
way.  Although  they  had  power  to  dispose 
of  Corron's  right  to  a  first-class  license  by 
an  exercise  of  administrative  power,  there 
Is  no  suggestion  that  they  did  so.  He  bad 
notice,  was  heard,  and  litigated  before  a 
competent  tribunal  the  matter  In  Issue,  and 
the  same  results  must  follow  the  judicial 
action  In  which  he  took  part  as  ordinarily 
attend  an  adjudication  of  which  the  parties 
have  notice  and  In  the  course  of  which  they 
are  heard.  In  short,  the  cancellation  of 
Corron's  license  was  a  judicial  act.  and  the 
commissioners  had  jurisdiction  of  the  parties 
to  and  the  subject-matter  of  the  suit  Par- 
rent  V.  Little,  72  N.  H.  666,  58  Atl.  839;  Sar- 
gent V.  Little.  72  N.  H.  5.55.  68  Atl.  44. 

Any  matter  that  was  "In  Issue"  in  that 
proceeding  is  res  adjudicata,  so  far  as  the 
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Btate  and  Corron  are  concerned,  wbetb^  that 
was  a  proceeding  In  personam  or  in  rem; 
for  In  proceedings  In  rem,  not  only  the  status 
ot  the  person,  or  property  In  respect  to  which 
the  Inquiry  is  made  becomes  res  adjudlcata, 
but,  also,  so  far  as  the  actual  parties  to  the 
litigation  are  concerned,  all  the  matters  that 
were  in  Issue.  Morgan  v.  Dodge,  44  N.  H. 
255,  258,  82  Am.  Dec.  213 ;  Salem  T.  Ralhroad, 
98  Mass.  431,  448,  440,  96  Am.  Dec.  660; 
Brigbam  t.  Fayerweather,  140  Mass.  411, 
413,  5  N.  E.  265;  VanUeet,  C!ol.  At  $  17.  The 
matters  which  the  plaintiff  must  allege  in 
his  declaration  and  the  defendant  deny  In 
his  plea  are  necessarily  in  issue.  A  broader 
definition  of  "matter  in  issue"  sometimes 
obtains,  but  the  one  given  in  King  r.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675,  is  most  favorable 
to  the  defendants,  and  Is  suffici^it  for  the 
present  inquiry.  Under  it  the  test  by  which 
to  determine  whether  Corron's  failure  to 
comply  with  the  provisions  of  the  act  was  a 
"matter  In  issue,"  upon  the  face  of  the  plead- 
ings in  the  proceedings  before  the  commis- 
sioners, is  to  inquire  whether  the  licensee's 
failure  to  comply  with  the  provisions  of  the 
act  is  a  matter  that  the  state  must  allege 
in  its  complaint,  and  the  licensee  deny  In 
his  answer,  in  all  proceedings  of  that  kind. 
That  it  is,  appears  from  the  statute.  Section 
14  provides  that  "at  any  time  after  a  license 
has  been  issued,  •  •  •  the  same  may  be 
revoked  and  canceled  by  said  board,  •  •  • 
If  any  provision  of  this  act  Is  violated  by  the 
holder  of  the  same.  •  •  •"  Consequently, 
a  complaint  against  a  licensee  under  this 
section  and  upon  this  ground  must  allege 
that  he  has  failed  to  comply  with  the  law 
in  order  to  authorize  the  commissioners  to 
act  in  the  matter,  in  other  words,  to  give 
them  jurisdiction;  and  unless  the  licensee 
denies  that  allegation  in  his  answer,  there 
is  no  occasion  for  a  hearing.  Whether  the 
licensee  has  failed  to  comply  with  the  law, 
not  whether  he  did  the  particular  act  which 
the  state  charges  him  with  doing,  for  the  pur- 
pose of  proving  that  he  has  failed  to  comply 
with  the  law,  is  the  matter  In  'Issue  on  the 
face  of  the  pleadings  In  all  proceedings  of 
that  kind.  Since  Corron's  failure  to  comply 
with  the  provisions  of  the  act  was  a  matter 
In  issue  In  the  proceedings  before  the  com- 
missioners, and  Is  also  in  controversy  in  this 
action,  the  court  did  not  err  when  it  admitted 
the  record  of  that  proceeding  as  conclusive- 
ly establishing  that  Corron  had  failed  to 
comply  with  the  condition  of  bis  bond,  unless 
it  appears  from  the  act  itself  that  the  Legis- 
lature intended  to  except  matters  that  are 
adjudicated  by  the  commissioners  from  the 
general  rule.  The  ruling  of  the  court,  that 
Corron  and  his  sureties  were  estopped  to 
deny  that  he  had  failed  to  comply  with  the 
law  by  the  judgment  of  the  commissioners 
canceling  bis  license,  merely  applied  the 
rule  as  to  the  evidentiary  efTect  of  the  mat- 
ters that  were  adjudicated  at  the  hearing 
before  the  commissioners,  that  would  have 


been  applied  to  a  judgment  against  him  If 
be  had  been  an  administrator  (Judge  oS 
Probate  v.  SuUoway,  68  N.  H.  511,  44  AtL 
720,  49  L.  R.  A.  847,  43  Am.  St  EU^.  619). 
the  plaintiff  in  Injunction  proceeuings 
(Towie  T.  Towle,  46  N.  H.  431),  a  sheriff  or 
constable,  and  they  the  sureties  of  bis  txMid 
(Dennie  y.  Smith,  129  Mass.  143).  U  It 
can  be  reasonably  contoided  that  because 
sections  21  and  28  provide  that  a  ccMi'vle- 
tlon  of  the  acts  denounced  In  those  sectiaos 
shall  work  a  forfeiture  of  the  bond,  while 
section  14  contains  no  such  provision,  the 
Legislature  Intended  that  the  matters  In  Is- 
sue before  the  commlsiioners  should  be  again 
litigated  in  a  suit  on  the  bond,  no  soch  Infer- 
ence can  be  drawn  as  to  violations  of  the 
act  punishable  criminally  under  section  33, 
which  contains  no  such  provision.  The  fact 
that  the  adjudication  In  the  criminal  suit 
could  not  be  used  In  the  civil  suit  on  the  bond 
would  be  a  sufficient  reason  for  the  provialoii 
in  sections  21  and  28;  and  that  existing  law 
makes  the  adjudication  of  the  commissioners' 
evidence  in  the  suit  on  the  bond  would  seem 
to  be  a  sufficient  reason  tor  the  omission  ta 
refer  to  It  in  section  14. 

There  Is  no  force  In  the  defendants'  claim 
that  the  ruling  of  the  court  deprived  them  of 
a  jury  trial.  As  the  minimum  amount  tm 
which  a  licensee's  bond  can  be  accepted  is 
$5U0,  the  defendants  in  all  actions  brought 
thereon  have  a  right  to  a  jury  trial — "a  i«t>- 
ceeding  In  which  the  jury  are  the  judges  <tf 
the  facts,  and  the  court  are  the  Judges  ct 
the  law."  State  y.  Saunders,  66  M.  H.  3;), 
76,  36  AU.  588,  18  L.  R.  A.  646.  l7iK>n  such 
trial.  If  desired  by  the  defendants,  and  not 
waived  by  them,  as  In  this  case,  the  questl<»)s 
presented  here  of  the  admissibility  and  con- 
clusive effect  as  evidence  of  the  judgments 
offered  would  be,  as  now,  questions  of  law 
for  the  court  and  not  of  fact  for  the  Jury. 
The  rulings  admitting  one  and  excluding  the 
other,  and  the  direction  of  a  v«dict  because 
of  the  conclusive  effect  of  the  state's  evi- 
dence (State  V.  Harrington,  69  N.  H.  496,  45 
Atl.  404) ,  would  present  the  same  record  that 
Is  now  here.  If  under  any  "plea  properlj 
pleaded  in  defense  of  the  suit  there  was  con- 
flict in  the  evidence,  the  defendants  would 
have  had  the  right  to  Invoke  the  jadgment 
of  the  jury.  If  at  the  trial  a  question  of 
fact  that  had  not  been  adjudicated  betwe«i 
tlie  parties  had  been  presented,  apon  whidt 
there  was  evidence,  the  defendants.  If  they 
wished,  could  have  had  the  question  deter- 
mined by  a  jury.  The  defendants  conld  have 
shown  that  the  bond  was  not  their  bond,  or 
that  it  had  been  paid:  The  sureties  could 
have  made  any  defense  that  Oorron  could, 
and  could  have  made  the  defense,  that  the 
judgment  against  him  offered  in  evidence 
was  obtained  by  fraud.  Fall  River  y.  Riley, 
140  Mass.  488,  6  N.  E.  481.  No  such  evidence 
was  offered,  and  there  is  no  claim  that  It 
could  have  been  produced. 

It  Is  said  that  the  Legislature  oonld  not 
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faave  Intended  that  the  commissioners'  de- 
cision should  be  evidence  In  this  suit,  because 
thereby  the  defendants  would  be  deprived  of 
a  Jury  trial  In  a  matter  relating  to  property 
— ^meaning  that  they  are  thereby  deprived 
of  the  opportunity  to  contest  before  a  jury 
the  question  of  Corron's  violation  of  law.  If 
the  bond  had  been  conditioned  in  terms 
upon  the  failure  of  the  commissioners  to 
find  Corron  guilty  of  a  violation  of  the  law 
In  the  exercise  of  his  license,  there  would 
have  been  no  question  to  try  by  a  Jury.  The 
use  of  language  which,  under  existing  law 
and  the  circumstances  of  this  case,  has  in 
practical  efTect  the  same  meaning  cannot  be 
explained  away  or  altered  by  mere  supposi- 
tion. The  right  to  a  jury  trial  of  matters 
previously  adjudicated  In  a  court  without 
a  jury  did  not  exist  when  the  Constitution 
was  adopted,  and  cannot  now  be  given  except 
by  a  legislative  act  To  overturn  a  rule  so 
well  Imown  and  established,  express  lan- 
guage of  the  law-making  power  Is  required, 
unless  the  court  is  to  usurp  the  province  of 
the  Legislature.  Though  a  license  is  tech- 
nically not  property  in  the  sense  that  it  can 
be  taken  away  by  the  state  without  com- 
pensation, yet  under  the  statute  it  Is  a 
valuable  right  and  possesses  all  other  char- 
acteristics of  property.  It  cannot  be  ob- 
tained except  upon  payment  of  the  price,  or 
fee,  in  cash.  If  the  owner  dies  during  the 
term,  the  unexpired  portion  is  assets  in  his 
estate  (section  13).  It  is  assignable  by  the 
licensee,  or  his  administrator,  to  any  person 
capable  of  holding  a  license  (section  12; 
Laws  1905,  p.  440,  c.  49,  {  8).  It  can  be  taken 
from  the  licensee  during  the  year,  except  for 
his  breach  of  the  conditions  upon  which  it 
was  Issued,  only  by  legislative  action.  Ex- 
cept for  the  latter  possibility,  the  license  is 
property.  It  Is  not  probable  that  such  ac- 
tion was  thought  by  the  Legislature  to  be  so 
probable  that,  for  that*  reason,  they  omitted. 
to  express  their  Intention  that  the  findings 
of  the  commissioners  upon  matters  com- 
mitted to  and  litigated  before  them  should 
not  be  elsewhere  conclusive,  if  such  was  the 
Intention  with  which  Judicial  duties  were 
Imposed  upon  them.  Neither  can  any  In- 
ference be  properly  drawn  from  the  character 
or  composition  of  the  tribunal.  It  cannot  be 
Inferred  that  the  Legislature  doubted  the 
competency  of  the  executive  to  appoint  as 
commissioners  persons  capable  of  performing 
the  Judicial  as  well  as  the  other  duties  as- 
signed to  them,  or  that  In  so  acting  the  per- 
sons appointed  will  violate  legal  rules,  or 
tbat,  if  they  do,  the  law  does  not  afford  a 
remedy. 

It  is  also  said  that  the  lack  of  an  appeal 
Is  evidence  that  the  Legislature  did  not  In- 
tend tbat  the  commissioners'  decision  upon 
matters  litigated  before  and  submitted  to 
.  tbem  should  be  conclusive.  But  the  presence 
or  absence  of  an  appeal  In  matters  con- 
stitutionally committed  to  the  determination 
of  a  tribunal  without  a  Jury  Is  not  material 


upon  the  character  of  their  action  as  Judicial 
or  otherwise.  Manchester  v.  Furnald,  71  N. 
H.  168,  158,  51  Atl.  667 ;  Boody  v.  Watson,  64 
N.  H.  162,  168,  9  Atl.  704;  Doughty  v. 
Little,  61  N.  H.  366,  368.  "The  Inquiry  as 
to  the  conclusiveness  of  a  judgment  In  a 
prior  suit  between  the  same  parties  can  only 
be  whether  the  court  rendering  the  judg- 
ment— whatever  the  nature  of  the  question 
decided,  or  the  value  of  the  matter  in  dis- 
pute— had  jurisdiction  of  the  parties  and 
the  subject-matter,  and  whether  the  question, 
sought  to  be  raised  In  the  subsequent  suit, 
was  covered  by  the  pleadings,  and  actually 
determined  in  the  former  suit.  The  exist- 
ence or  nonexistence  of  a  right  in  either 
party,  to  have  the  judgment  in  the  prior 
suit  re-examined,  upon  appeal  or  writ  of 
error,  cannot  in  any  case  control  this  inquiry. 
*  *  *  Looking  at  the  reasons  upon  which 
the  rule  rests,  its  operation  cannot  be  re- 
stricted to  those  cases  which,  after  final 
Judgment  or  decree,  may  be  taken  by  appeal 
or  writ  of  error  to  a  court  of  appellate  Juris- 
diction." Johnson  O.  v.  Wharton.  152  U.  S. 
252,  261, 14  Sup.  Ct  608,  38  L.  Bd.  420 ;  Dolan 
V.  Scott,  25  Wash.  214,  65  Pac.  100.  The  gen- 
eral purpose  of  the  act  was  to  secure  the  state 
prompt  and  efficient  remedies  for  action  be- 
yond oc  without  its  provisions.  These  in- 
clude, in  the  case  of  licensees,  the  cancellation 
of  licenses,  the  enforcement  of  the  liability  on 
the  bond,  and  proceedings  strictly  criminak 
To  attempt  by  construction  to  diminish  a  rem- 
edy given  by  the  ordinary  meaning  of  the  lan- 
guage used  is  to  do  violence  to  the  purpose  of 
the  act  to  permit  the  sale  of  liquor  only  under 
such  restrictions  as  would  prevent  as  much  as 
possible  the  Increase  of  intemperance. 

There  was  no  error  in  the  ruling,  in  sub- 
stance, that  the  evidence  required  a  verdict 
for  the  state. 

Exceptions  overruled. 

PARSONS,  C.  J.,  and  WALKER  and 
BINOHAM,  JJ.,  concur. 

CHASE,  J.  (dissenting).  I  agree  with  the 
court  that  the  acquittal  of  Corron  in  the 
criminal  action  is  not  an  answer  to  this 
action;  but  I  dissent  from  that  part  of  the 
opinion,  which  holds  that  the  decision  of  the 
license  commissioners  revoking  Corron's  li- 
cense is  competent  evidence  In  this  action, 
and  conclusively  establishes  the  fact  that  he 
did  not  adhere  to  the  terms  of  his  license 
and  the  provisions  of  the  statute,  and  that 
be  thereby  violated  the  condition  of  his  bond. 
It  does  not  seem  to  me  more  probable  than 
otherwise  that  the  Legislature  so  intended, 
and  for  the  following  reasons:  Because  of  (1) 
the  absence  of  a  provision  In  the  statute 
distinctly  stating  such  Intent,  especially  In 
view  of  the  fact  that  In  sections  21  and-  28 
the  intent  is  expressly  stated  that  the  bond 
shall  be  forfeited  If  the  licensee  Is  convicted 
of  the  offenses  therein  mentioned;  (2)  the 
very   limited  extent  and  character  of  the 
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judicial  power  granted  to  the  commissioners ; 
(8)  the  very  general  and  extensive  powers 
and  duties  of  an  executive  or  administrative 
character  delegated  to  them;  (4)  the  fact 
that  they  are  custodians  of  licensee's  bonds, 
and  are  charged  by  the  statute  with  the 
executive  or  administrative  duty  of  putting  a 
bond  in  suit  whenever  they  think  there  has 
been  a  breach  of  its  condition — a  duty  that 
naturally  disqualifies  them  to  act  as  final 
Judges  upon  the  question  of  breach;  (5)  the 
peculiar  nature  of  the  subject-matter  of 
their  limited  Jurisdiction,  namely,  the  ques- 
tion of  the  continuance  of  the  permission 
conditionally  granted  to  the  licensee  by  the 
state  in  the  exercise  of  police  power;  (6) 
the  wide  distinction  there  Is  between  a 
question  of  this  kind  and  a  question 
that  coftcems  property,  such  as  the  ques- 
tion In  this  action;  (7)  the  authority  to 
act  In  respect  to  flrst-class  licenses  without 
notice  to  or  bearing  of  the  licensee;  (8)  the 
absence  of  authority  in  the  commissioners  to. 
decide  whether  the  condition  of  the  bond  has 
been  violated  in  other  cases  than  those  in 
which  the  license  Is  revoked;  (9)  the  great 
improbability  that  the  Legislature  would 
attempt  to  provide  for  the  forfeiture  of  the 
condition  of  a  licensee's  bond,  and  the  con- 
sequent charging  him  and  his  sureties  with 
damages,  without  giving  them  an  opportunity 
to  submit  the  Issues  iuvolved  to  a  jury  for 
determination;  and  (10)  the  absence  of  any 
necessity  or  substantial  reason  for  such 
course  of  procedure — the  courts,  of  law  being 
accessible  to  the  state  for  the  enforcement 
of  liability  upon  a  llc^isee's  bond,  the  same 
as  for  the  punishment  of  his  offenses  under 
the  statute. 

After  the  filing  of  the  foregoing  opinion, 
the  defendants  moved  for  a  rehearing,  alleg- 
ing that  no  trial  was  in  fact  had  in  the  su- 
perior court,  but  that  the  case  transfrarred 
was  merely  an  agreed  statement  of  facts, 
that  Corron  was  notified  of  the  complaint 
against  him  at  4  o'clodc  in  the  afternoon  of 
April  28,  1904,  and  to  appear  for  a  hearing 
thereon,  to  be  held  at  11  o'clock  in  the  fore- 
noon of  April  30th,  that  the  bearing  before 
the  ^commissioners  was  bad  at  that  time, 
and  that  Ck>rron  had  no  other  notice  thereof, 
in  their  motion  the  defendants  asked  leave 
to  apply  for  an  amendment  showing  these 
facts  and  for  a  further  hearing  upon  the 
questions  presented,  if  such  amendment 
should  be  allowed. 

Streeter  &  Hollls,  for  the  motion. 

PER  CURIAM.  If  the  reserved  case, 
which  purports  to  be  the  record  of  a  trial 
before  the  court,  was  an  agreed  statement  of 
facts,  the  court  has  no  power  to  amend  it 
The  only  remedy  of  one  wrongfully  preju- 
diced thereby  is  an  application  to  discbarge 
the  case  and  for  a  new  trial.  Dame  v. 
.Voods.  62  .4tl.  379.  No  insufficiency  appears 
upon  the  record  in  this  court,  and  application 


for  relief  must  be  made  to  the  superim- 
court.  If  the  proceeding  In  the  superior 
court  was  in  substance  a  trial — the  facts 
being  ascertained  from  the  statements  of 
counsel  conceded  to  be  correct,  instead  of 
from  the  testimony  of  witnesses — the  only 
amendment  that  could  be  made  would  be  to 
Include  in  the  record  omitted  facts  wblrh 
were  before  the  court  at  the  trial.  But  tbe 
purpose  of  the  suggested  amendment  naay 
be  to  introduce  Into  the  case  facts  which  were 
not  presented  to  the  court  at  the  trial.  This 
would  also  be  an  application  for  a  new 
trial,  and  should  l>e  addressed  to  the  superior 
court  The  commissioners  had  authority  to 
cancel  Corron's  license  by  an  exercise  of  ad- 
ministrative power,  without  notice  or  bear- 
ing. Reasonable  notice  is  essential  to  a  valid 
adjudication.  The  statute  Implies  that  less 
than  five  days  is  not  reasonable.  If  such 
notice  was  not  given,  and  Corron  did  not 
waive  the  Insufficiency  of  the  notice,  tbe  pro- 
ceeding before  the  commissioners  was  not  a 
Judicial  trial.  If  a  new  trial  should  be 
granted,  and  it  should  appear  that  the 
cancellation  of  Corron's  license  was  an  ex- 
ercise of  administrative  instead  of  Judicial 
power,  evidence  of  tbe  action  of  the  commis- 
sioners should  be  excluded.  If  at  tlie  trial, 
which  the  case  states  was  had  in  the  siuperior 
court,  this  fact  appeared,  the  admission  of 
the  evidence  of  the  commissioners'  acti<»i, 
and  tbe  exclusion  of  all  other  evldaace  aptm 
the  question  of  Corron's  guilt  were  erttneons, 
and  the  verdict  should  be  set  aside. 

As  the  defendants  in  their  motion  do  not 
controvert  any  matter  of  law  heretofore  de- 
cided in  the  case,  there  is  no  occasion  for 
further  argument  at  this  time.  If  new  ques- 
tions are  raised  by  further  proceedings  in 
the  case,  they  can  l>e  considered  when  pre- 
sented. That  such  further  proceedings  may 
be  had  in  the  superior  court  as  Justice  may 
require,  in  accordance  with  the  rules  of  law 
stated  in  the  opinion,  the  order  previously 
made  is  revoked,  and  the  entry  now  is :  Case 
discharged. 


BDOBMOOR  IRON  CO.  v.  BROWN  HOIST- 
ING MACH.  CO. 
(Supreme  Court  of  Delaware.    Jan.   16,   1906.) 

Set-Off  and  Countebclaim  —  Recoupme-tt 

— Subject-Matter. 

In  an  action  for  the  price  of  a  traveling 
crane,  defendant  cannot  recoup  damages  alleged 
to  have  been  suffered  through  having  paid, 
without  suit,  a  claim  for  dama^res  on  acconnt 
of  the  death  of  a  servant  killed  by  the  over- 
turning of  tbe  crane  because  of  its  alleged  oeg- 
ligent  construction. 

[Ed.  Note. — For  rases  in  point,  see  vol.  43, 
Cent.  Dig.  Set-Off  and  Counterclaim,  U  45,  46.] 

Error  to  Superior  Court,  New  Castle  Coun- 
ty. 

Action  by  the  Brown  Hoisting  Machine 
Company  against  the  Edgemoor  Iron  Com- 
pany. There  was  judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 
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Argued  before  NICHOLSON,  Ch.,  and 
PENNEWILL  and  BOTCE,  JJ. 

William  S.  Hilles,  (or  plaintiff  In  error. 
Saulsbury,  Ponder  &  Curtis,  for  defendant  in 
error. 

BOTCE,  J.  (dellrerlng  the  opinion  of  the 
court).  The  plaintiff  brought  an  action  of 
assnmpelt  against  the  defendant  to  recover  as 
alleged  balance  due  on  tbe  price  of  a  10-ton 
traveling  crane,  sold  to  the  defendant,  as 
averred,  with  a  warranty,  together  with  cer- 
tain other  Items  set  forth  in  the  bill  of  par- 
ticulars filed.  The  defendant  sought  to  avail 
itself  of  breach  of  warranty  as  a  defense  by 
way  of  recoupment  The  plaintiff  filed  a 
general  demurrer  to  the  notice  of  recoupment 
The  court  below  sustained  the  demurrer  as 
against  the  claim  of  the  defendant  for 
special  damages  set  up  in  tbe  notice  of  re- 
coupment The  defendant  elected  to  take  a 
final  Judgment  And  tbe  case  comes  before 
this  court  on  a  writ  of  error  sued  out  by 
the  defendant  Briefly  stated,  the  defendant 
claims  that  the  crane,  having  been  put  in 
use  by  It  at  Its  yards,  with  one  of  its  serv- 
ants on  It  for  the  purpose  of  operating  it 
upset  by  reason  of  the  failure  to  perform 
the  service  which  it  had  been  warranted  to 
do,  and  killed  the  servant  And  the  defend- 
ant avers  that  it  was  forced  to  and  did  pay 
to  the  widow  of  the  deceased  servant  (without 
suit  or  consent  of  the  plaintiff)  tbe  sum  of 
$2,734.00  as  damages,  and  also  paid  other 
items  for  repairs,  etc.,  of  the  crane. 

The  chief  question  raised  by  the  assign- 
naent  of  errors,  and  the  only  one  which  we 
will  now  consider,  is  whether  the  facts  set 
forth  In  the  notice  of  recoupment  respecting 
the  special  damages  alleged  to  have  been 
paid  by  the  defendant  to  the  widow  of  the 
deceased  servant  entitled  the  defendant  to  set 
up  such  special  damages  by  way  of  recoup- 
ment in  reduction  of  tbe  claim  sued  upon 
by  the  plaintiff. 

That  part  of  the  notice  of  recoupment 
which  was  not  allowed  Is  as  follows:  "The 
defendant  further  gives  notice  that  it  will 
at  the  trial  of  the  above-entltied  cause  prove, 
by  way  of  recoupment  as  follows:  That 
tbe  said  crane  mentioned  in  the  declaration 
was  purchased  by  the  defendant  from  the 
plaintiff,  the  manufacturer  thereof,  under  an 
express  contract  That  in  and  by  the  said 
contract  it  was  provided,  among  other 
things,  that  tbe  said  crane  on  a  track  four 
feet  eight  and  one-half  inches  gauge  would 
have  power,  strength,  and  stability  to  safely 
tiandle  tbe  following  loads  at  the  given  radii, 
and  would  swing  these  loads  through  a  full 
circle  without  clamping  the  crane  to  the 
track,  and  would  move  the  same  along  tracks 
with  boom  in  any  position,  to  wit:  At  8-14 
feet  radius,  20,000  lbs.  At  20  feet  radius, 
13,800  lbs.  At  261^  feet  radius,  9,500  lbs. 
And  that  the  said  crane,  under  its  own 
steam,  would  have  the  functions  of  hoisting, 
rotating,  and  track  travel,  which  might  be 


utilized  simultaneously,  with  full  load,  with- 
in the  limits  of  stability  noted  above  at  the 
following  speeds:  Hoisting,  full  load,  42% 
feet  per  minute.  Rotating,  full  k>ad,  four 
complete  turns  per  minute.  That  the  "said 
defendant  relying  upon  the  said  agreement 
and  guaranty  of  tbe  said  plaintiff,  purchased 
tbe  said  crane  and  put  the  same  in  use  at  its 
yards  at  EMgemoor  in  New  Castle  county, 
Delaware,  to  wit  on  or  about  the  first  day 
of  September,  nineteen  hundred  and  three. 
That  at  the  time  aforesaid,  and  place  afore- 
said, the  said  defendant  relying  upon  the  rep- 
resentations and  warranty  contained  In  the 
said  contract  with  the  said  plaintiff,  told 
one  Horace  O'Day,  who  was  then  and  there 
a  servant  in  the  employ  of  the  said  company, 
to  get  upon  the  said  crane  for  the  purpose  of 
operating  it  That  the  said  Horace  O'Day 
was  unskilled  and  unfamiliar  with  the  said 
crane  and  its  workings,  but  under  the  belief 
and  reliance  of  this  defendant  upon  tbe 
warranty  aforesaid  he  was  told  to  operate  the 
said  crane,  and  while  operating  It  with  due 
care  on  his  part,  within  the  radii,  weight 
and  speed  provided  in  tbe  said  contract  and 
warranty,  to  wit  with  the  weight  of  about 
10,800  pounds,  with  a  boom  radius  of  about 
20  feet,  and  at  a  speed  of  less  than  four  ro- 
tations per  minute,  and  while  the  same  was 
being  operated  upon  a  track  of  four  feet 
eight  and  one-half  inches,  gauge,  on  prac- 
tically level  ground,  the  said  crane  upset, 
thereby  killing  the  said  Horace  O'Day,  who 
was  then  and  there  in  tbe  employ  of  the  said 
defendant  as  aforesaid.  That  the  said  crane 
upset  and  the  death  of  the  said  Horace 
O'Day  was  caused  by  and  due  to  the  fact 
that  tbe  said  crane  would  not  as  aforesaid, 
comply  and  come  up  to  the  warranty  con- 
tained in  the  said  agreement  between  this 
defendant  and  the  said  plaintiff.  That  by 
reason  of  the  premises  tbe  said  defendant 
then  and  there  became  liable  to  pay,  and  was 

forced  to  and  did  pay  to O'Day,  widow 

of  the  said  Horace  O'Day,  the  sum  of  two 
thousand  seven  hundred  and  thirty-four 
dollars  and  ninety  cents  as  damages  for  the 
deatb  of  the  said  Horace  O'Day  caused  as 
aforesaid,"  etc. 

The  doctrine  of  recoupment  was  recog- 
nized and  allowed  at  common  law,  and  was 
and  is  applied  to  actions  whether  founded  in 
contract  or  in  tort,  but  It  is  limited  as  a  de- 
fense to  defeating  the  plalntifTs  action,  in 
whole  or  in  part  The  doctrine  is  recognized 
by  the  courts  of  this  state.  Tomllnson  &  Co. 
V.  Quigley,  5  Houst  168;  Sblmp  v.  Siedel,  6 
Houst  421,  and  other  cases. 

Recoupment  rests  on  the  principle  of  the 
desirability  of  avoiding  circuity  and  multi- 
plicity of  actions  by  allowing  the  defendant 
at  bis  election,  to  give  in  evidence  matters 
growing  out  of  the  same  transaction  by  way 
of  defense.  Instead  of  requiring  a  cross-action, 
when  it  can  be  done  without  a  violation  of 
principle  or  great  inconvenience  in  practice; 
but  while  it  is  the  policy  of  our  law  not  to 
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compel  parties  to  bring  two  actions,  when, 
with  equal  coDTeuience,  their  rights  can  be 
settled  in  one,  the  defendant  may  not  set  up 
his  claim  by  way  ot  recoupment  unless  it 
would  be  Just  and  practicable  to  adjust  it 
in  the  plaintiff's  action.  Dorr  t.  Fisher,  1 
Gush.  271;  Sawyer  ▼.  Wiswell,  9  Allen.  39; 
Doshane  ▼.  Benedict.  120  C.  S.  630,  7  Sap. 
Ct  696,  30  li.  Ed.  810;  Johnson  v.  White 
Mountain  Creamery  Ass'n.  68  N.  H.  437,  86 
Atl.  13,  73  Am.  St  Rep.  610;  1  Suth.  on  Dam- 
ages, a  172,  174. 

The  claim  or  damage  to  be  recouped  must 
be  a  valid  cause  of  action  for  which  a  sepa- 
rate suit  could  be  ma^talned,  and  must  not 
have  occurred  tlirough  the  fault  or  negli- 
gence of  the  defendant  1  Suth.  on  Dam.  I 
174.  Whenever  the  defendant  is  permitted 
to  submit  his  claim  for  damages  as  a  sub- 
ject of  recoupment,  he  assumes  the  burden 
of  proof  in  respect  to  It  and  no  recovery  can 
be  had  for  any  balance  or  excess.  And  the 
defendant  will  be  barred  from  any  other 
suit  or  recoupment  for  such  balance  or  ex- 
cess over  the  plaintlfTs  claim.  1  Sntli.  on 
Dam.  I  172.  As  developed  and  permitted 
by  the  American  courts,  recoupment  has  at- 
tained a  wider  and  more  extended  applica- 
tion '  than  in  England.  Very  generally,  at 
least  if  not  altogether,  the  courts  of  this 
country  have  not  restricted  Its  application  to 
cases  where  the  defendant  may  recoup  his 
damages  for  the  purpose  of  affecting  the 
value  of  the  goods  sold,  or  of  the  work  done, 
but  they  have  allowed  the  defendant  to  re- 
coup damages  suffered  by  him  from  any 
fraud,  breach  of  warranty,  or  negligence  of 
the  plaintiff,  grrowing  out  of  and  relating  to 
the  transaction  in  question,  for  the  purpose, 
as  we  have  already  indicated,  of  avoiding 
needless  delay  and  litigation.  Dushane  v, 
Benedict,  supra;  Harrington  v.  Stratton,  22 
Pick.  (Mass.)  610;  1  Suth.  on  Dam.  {{  179, 
180.  It  will  thus  be  seen  that  a  defendant 
is  now,  under  the  expansion  of  the  doctrine 
of  recoupmoit  permitted  to  allege  and  prove 
by  way  of  defense  to  the  plaintiff's  action 
that  which  was  formerly  only  the  subject  of 
a  cross  or  ind^endent  action. 

The  defoidanf s  claim  in  this  action  is 
based  on  the  assumed  liability  of  the  maker 
of  the  crane  for  the  pers<»ial  injuries  and 
death  of  the  defendant's  servant  while  in 
the  act  of  operating  the  crane.  This  pre- 
sents a  most  interesting  question^  and  one 
of  first  impression  in  this  state.  It  has 
arisen  and  has  been  adjudicated  in  other 
Jurisdictions — some  in  support  of,  and  others 
against,  such  liability.  But  we  have  had  no 
case  cited  to  us,  and  we  have  found  none, 
where  the  defendant  in  the  action  has  sought 
to  avail  himself  of  special  damages,  such  as 
have  be&i  set  up  in  this  case,  by  way  of  re- 
coupment Without  intending  to  indicate 
any  opinion  as  to  the  liability  of  a  vendcHr 
for  personal  injuries  to  third  persons,  the 
vendee's  servants,  we  will  proceed  to  deter- 
mine whether  in  the  Judgment  of  the  court 


recoupment  should  be  permitted  in  this  case. 
Whether  from  the  character  of  the  defend- 
ant's defense,  involving  as  it  does,  tanoog 
other  things,  its  liabilit7  to  the  widovr  c€ 
the  deceased  servant  it  is  practicable  to  ad- 
just the  defendant's  claim  in  the  plalntUTS 
action.  There  is  in  the  defendant's  dalm 
for  special  damages  the  elonent  of  fault 
or  negligence  on  its  part  And  while  dam- 
ages arising  from  negligence,  where  care,  ac- 
tivity, and  diligence  are  required,  may  be  re- 
couped, and  very  properly  so,  in  the  plain- 
tiff's action  for  the  price  of  a  machine  we 
think  It  will  be  carrying  the  principle  of  re- 
coupment •  beyond  any  application  heretofore 
allowed  if  permitted  in  this  case.  The  claim 
of  the  widow  of  the  deceased  servant  neces- 
sarily rested  upon  the  negligraice  of  the  de- 
fendant And  whethw  the  defendant  was 
or  was  not  liable  for  the  death  of  its  servant 
we  do-  not  think,  upon  principle  or  omven- 
ience  in  practice,  that  such  a  questlim  should 
be  investigated  in  the  plaintiff's  action  under 
a  notice  of  recoupment  And  we  hold  that 
damages  in  such  a  case,  if  recovorable  at 
all,  which  we  do  not  now  determine,  mnat  be 
recovered  in  a  separate  action. 

The  Judgment  of  the  court  below  la  af- 
firmed. 


PBTBT  MFG.  CO.  v.  DRYDEN. 

(Superior   Court  of  Delaware.    Sussex.    April 
12,1904.) 

1.  AnniALS— iRjiiBT   ntou   Bees— Liabiutt 

OF  OWNEB. 

The  liability  of  the  owner  or  keeper  of  bees 
for  any  injury  done  by  them  to  the  person  or 
property  of  another  rests  on  the  doctrine  of  neg- 
ligence. ■ 

2.  Tbbspass— When  Lies. 

Trespass  quare  clausimi  fregit  is  an  inaih 

§ropriate  remedy  to  recover  for  injuries  done 
y  bees  to  tlie  person  or  property  of  another. 
(Syliabos  by  the  Court) 

Action  by  the  Petey  Manufacturing  Com- 
pany against  Francis  Drydm.    Judgment  of 

nonsuit 

The  declaration  contained  one  count,  which 
was  as  follows:    "For  that  wbereaa,  the  said 

plaintiffs  heretofore,  to  wit  on  the  

day  of ,  A.  D.  1902,  at  etc,  aforesaid. 

were  the  owners  of  two  mules  of  great  value, 
to  wit  of  the  value  of  $500,  lawful  money  of 
the  United  States,  which  said  mules,  to  wit 

on  the  said day  of ,  A.  D.  1902, 

at  etc.,  aforesaid,  were  lawfully  and  of  right 
standing  and  being  within  the  close  of  one 
Henry  A.  Houston,  at  the  instance  of  and  by 
and  with  the  consent  and  permission  of  the 
said  Henry  A.  Houston,  and  that  the  said  de- 
fendant was  then  and  there,  to  wit  on  the 

said day  of ,  A.  D.  1902.  at  etc . 

aforesaid,  the  owner  and  keeper  of  a  large 
number  of  bees,  for  making  honey.  The  said 
plaintiffs  aver  that  on  the  said day  of 


-,  A.  D.  1902.  at  etc..  afbresaid,  and 
while  the  said  two  mules  w^re  then  and  then 
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lawfully  and  of  right  standliig  and  being 
within  the  aald  close  aa  aforesaid,  the  said 
beee  so  aa  aforesaid  owned  and  k^t  by  the 
said  defendant  broke  and  entered  Into  the 
said  close  where  the  said  mules  were  then 
and  there  lawfully  and  of  right  standing  and 
being  as  aforesaid,  and  then  and  there,  to 
wit,  on,  etc,  at,  eta,  aforesaid,  and  within  the 
said  close,  did  attack,  sting,  and  bite  the  said 
two  mules  of  the  said  plaintiffs.  By  means 
of  said  attacking,  stinging  and  biting  the 
said  two  mules  then  and  there  died  and  be- 
came of  no  value  to  the  said  plaintiffs. 
Wherefore  by  means  of  the  premises  the  said 
plaintiffs  say  that  they  are  injiured  and  have 
sustained  damage  In  the  sum  of  (1000,  and 
they  therefore  bring  their  suit" 

PlainttfTs  proved  the  facts  as  set  oat  in  the 
above  declaration,  bat  there  was  no  proof 
that  the  bees  were  kept  in  an  Improper  place 
or  In  an  Improper  manner,  or  that  there  was 
any  notice  brought  home  to  the  defendant  of 
the  propensity  of  the  bees  to  do  mischief. 
Whereupon  the  defendant  moved  for  a  non- 
suit npon  the  following  grounds:  "(1)  In 
this  suit,  negligence  Is  the  foundation  of  the 
action ;  and  in  order  that  the  plaintiffs  may 
recover  it  is  necessary  that  they  show  by  a 
preponderance  of  proof  that  there  was  neg- 
ligence on  the  part  of  the  defendant— not 
that  be  kept  bees,  for  that  fact  in  Itself  is 
not  negligence,  but  that  the  said  bees  were 
kept  in  an  improper  place  or  kept  in  an  im- 
proper manner,  and  that  said  defendant  had 
had  notice  thereof.  (2)  That  In  this  case 
actual  notice  must  be  brought  home  to  the 
defendant  of  the  propensity  of  the  bees  to 
do  mischief,  and  there  Is  no  proof  to  that 
effect  (8)  That  the  owner  of  bees  Is  not 
liable  at  all  events  for  any  accidental  injury 
they  may  do.  (4)  Though  bees  are  ferse 
naturte,  they  are  kept  for  the  use  and  con- 
venience of  man,  and  are  excepted  from  the 
rule  of  law  that  the  keeping  of  all  ani- 
mals fene  naturae  presumes  negligence ;  and 
where,  as  in  this  case,  an  action  Is  brought 
to  recover  damages  lor  an  Injury  done  by 
bees  against  the  owner,  the  scienter  must  be 
proved.  As  there  Is  a  total  absence  of  any 
such  proof,  plaintiff  cannot  recover.  Earl  v. 
Van  Alstlne,  8  Barb.  (N.  Y.)  630;  1  Chltty, 
Marg.  pp.  82,  88;  Qoff  T,  Kilts,  16  Wend. 
(N.  Y.)  650. 

Argued  before  LORB,  0.  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Robert  C.  White,  for  plaintiff.  Charles  W. 
CuUen,  for  defendant 

BOYCB,  J.  The  plaintiff  brought  an  ac- 
tion on  the  case  to  recover  damages  for  the 
loss  of  two  mules,  whose  deaths,  It  Is  alleged, 
were  caused  by  the  bites  and  stings  of  bees 
belonging  to  the  defendant  The  declaration 
filed  Is  In  trespass,  and  not  case.  Counsel 
for  the  defendant  in  bis  motion  for  a  non- 
suit contended  that  the  plaintUTs  right  of 
action,  if  any  he  may  have,  rested  upon  the 
negligence  of  the  def^idant  and  that  there- 
62A.— «T 


fore  a  recovery  could  not  be  had  under  the 
declaration  and  evidence  in  tills  case.  The 
keeping  of  bees  is  recognized  as  proper  and 
beneficial,  and  it  seems  to  us  that  the  liabil- 
ity of  the  owner  or  keeper  thereof  for  any 
Injury  done  by  them  to  the  person  or  proper- 
ty of  another  must  res't  on  the  doctrine  of 
negligence,  and  that  the  remedy  afforded  by 
trespass  is  Inappropriate  In  a  case  like  this. 
Cooley  on  Torts,  849,  In  disposing  of  the 
motion  before  us,  we  do  not  deem  It  necessary 
to  pass  upon  the  degree  of  care  demanded 
of  those  who  may  own  or  keep  bees.  Upon 
the  declaration  and  evidence  in  this  case,  we 
are  unanimous  In  directing  a  nonsuit 
Let  a  nonsuit  be  entered. 


LICZNERSKI  T.  WILMINGTON  CITY  ET. 
CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Dec.  28,  1804.) 

Stbkbt  Railroads— Sfibo  —  Oboinancks  — 

Application. 

Wilmington  Cite  Ordinance,  c.  7,  p.  876, 
(  12,  providint;  that  ft  shall  be  unlawfol  for  any 
locomotive,  railroad  car,  or  other  vehicle  to  be 
propelled  or  drawn  on  such  part  of  any  rail- 
road as  shall  be  within  the  Umits  of  the  oity 
of  Wilmington  at  a  faster  rate  than  six  miles 
an  hour,  has  no  application  to  the  cars  of  a 
street  railroad  operated  In  such  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Street  Railroads,  i  154.J 

Action  by  Albert  Licznerski  against  the 
Wilmington  City  Railway  Oompany.  On  de- 
murrer to  the  second  count  of  the  narr. 
Sustained. 

The  second  coont  of  the  narr.,  after  alleging 
that  the  defendant  was  a  corporation  of  the 
state  of  Delaware,  operating  certain  lines  of 
street  railway  in  the  city  of  Wilmington  and 
state  aforesaid,  further  alleged:  "That,  be- 
ing such  corporation  so  engaged  as  aforesaid, 
the  said  defendant  on  the  twenty-seventh  day 
of  November,  A.  D.  1903,  at  the  city  of  Wil- 
mington, county  and  state  aforesaid,  negli- 
gently and  carelessly  ran  one  of  the  cars 
operated  by  It  on  said  railway  at  a  high, 
dangerous,  and  unlawful  rate  of  speed,  to  wit 
upward  of  the  speed  of  six  (6)  miles  an  hour, 
contrary  to  the  ordinance  of  the  city  of  Wil- 
mington, along  and  over  its  tracks  upon  one 
of  the  public  streets  of  the  said  city  of  Wil- 
mington, to  wit  on  the  street  known  as  West 
Fourth  street,  between  Scott  street  and  Lin- 
coln street  in  the  said  city  of  Wilmington, 
said  West  Fourth  street  being  then  and  there 
a  public  highway  of  the  said  city,  whereby 
the  said  car  did  then  and  there  run  into  a 
certain  wagon  which  was  then  and  there  be- 
ing driven  by  the  said  Alexander  Licznerski, 
in  the  exercise  of  due  care  and  caution  on 
his  part  npon  said  West  Fourth  street, 
whereby  the  said  wagon  was  crushed,  broken, 
and  demolished,  and  the  said  Alexander 
Licznerski  was  struck,  cut  and  hurt  in  his 
head,  back,  limbs,  and  other  parts  of  his 
body,  and  thereby  the  said  Alexander  Llcz- 
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nerski  was  greatly  bruised,  wounded,  and  In- 
jured," etc. 

The  first  two  paragraphs  of  section  12,  c. 
7,  p.  376,  of  the  Charter,  Laws,  and  Ordi- 
nances of  the  City  of  Wilmington  of  1902, 
referred  to  In  said  second  count,  are  aa 
follows: 

"It  shall  be  unlawful  for  any  locomotive, 
railroad  car,  or  other  vehicle  to  be  propelled 
or  drawn  upon  such  part  of  any  railroad  as 
shall  be  within  the  limits  of  the  city  of  Wil- 
mington at  a  faster  rate  than  eix  miles 
per  hour. 

"The  engineer,  conductor,  controller,  owner 
or  owners,  or  other  person  or  persona, 
having  for  a  time  the  command  of  any  loco- 
motive, railroad  car,  or  other  vehicle,  who 
shall  propel  or  cause  to  be  propelled  or  mov- 
ed, such  locomotive,  railroad  car,  or  other 
vehicle,  upon  such  part  of  any  railroad  as 
shall  be  within  the  limits  aforesaid  at  a  fast- 
er rate  than  six  miles  per  hour,  for  every 
such  offense  shall  forfeit  and  pay  a  fine  of 
one  hundred  dollars." 

Defendant  filed  a  general  demurrer  to  said 
second  count;  counsel  for  defendant  con- 
tending that  the  above-quoted  section  12  of 
chapter  7  of  the  Charter,  Laws,  and  Ordi- 
nances of  the  City  of  Wilmington  does  not 
apply  to  street  railway  cars. 

Argued  before  LORB,  O.  J.,  and  8PRU- 
ANCE  and  GRUBB,  33. 

Robert  H.  Richards,  for  plaintiff.  Walter 
H.  Hayes,  for  defendant 

LORE,  0.  J.  While  these  questions  have 
not  been  distinctly  and  separately  passed 
upon  formally,  yet  in  the  trial  of  cases  again 
and  again  the  question  has  been  asked 
whether  there  was  any  ordinance  governing 
the  speed  of  electric  cars  in  the  city  of  Wil- 
mington, and  It  seems  to  have  been  generally 
conceded  that  there  was  not  The  ordinance 
seems  to  relate  to  railroad  cars,  but  not  to 
cars  of  city  railways. 

We  sustain  the  demurrer. 


In   re   BARTON'S   E8TATB. 

Appeal   of   ORR. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1906.) 

1.  Insxtbance— Benefit   CsBTinoATE— Bknk- 

FICIARIES. 

A  foreign  beneficial  association  was  char- 
tered for  the  relief  of  members  and  the  pay- 
ment of  stipulated  sums  to  the  family  or  heirs 
of  deceased  members.  A  certificate  was  issued 
payable  to  the  member's  legal  representatives. 
Held,  that  the  death  benefits  were  payable  to 
the  heirs  at  law  of  the  member,  though  be  may 
by  will  have  given  such  benefits  to  other  parties. 

2.  Same. 

Where  a  benefit  association  charter  pro- 
vided for  the  payment  of  a  certain  sum  to  the 
family  or  heirs  of  deceased  members,  the  fact 
that  after  the  certificate  was  issued  the  law 
was  changed,  so  that  executors,  administrators, 
or  assiirns  of  the  deceased  members  could  be 
made   beneficiaries,   did   not  affect  the  certifi- 


cate, where  the  member  never  surrendered  hit 
original  certificate  and  accepted  a  new  one  eat 
tainlng  the  names  of  substituted  benefidarieB. 

Appeal  from  Orphans'  Court,  All^heiy 
County. 

In  the  matter  of  the  estate  of  O.  Bmee 
Harton,  deceased.  From  the  decree  dismis- 
sing exceptions  to  adjudlcati(»i,  Bertba  Bar- 
ton Orr  appeals. 

Argued  before  MITCBBLL,  C.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  POTTBB, 
ELKIN,  and  STEWART,  JJ. 

Charles  P.  Orr  and  Thomas  C.  Lasear,  for 
appellant    George  M.  Harton,  tot  appellees. 

STEWART,  J.  G.  pruce  Barton,  a  resi- 
dent of  Allegheny  county.  In  this  state,  was  the 
holder  of  a  beneficial  certificate  Issued  by 
the  Knights  Templar  &  Masonic  Mutual  Aid 
Society  in  the  sum  of  $5,000,  payable  to 
his  legal  r^resentatlvQB.  He  died  Febnuiy 
20,  1904,  unmarried,  and  without  issue.  By 
his  will  he  gave  the  residue  of  his  estate,  "to- 
gether with  moneys  due  from  life  InsuraQoe." 
share  and  share  alike,  to  bis  sister,  Mrs. 
William  M.  Orr,  and  his  niece,  Margaret 
Fertlg.  A  controversy  having  arls^i  with 
respect  to  the  fund  between  these  residuary 
legatees  and  the  heirs  at  law,  it  was  agreed 
that  the  fund  should  be  paid  over  to  tbe  exe- 
cutor of  the  will,  and  the  rights  of  the  parties 
with  respect  thereto  should  be  determined 
on  the  audit  of  the  executor's  accotmt. 
It  resulted  in  an  award  of  the  fund  to  tbe 
heirs  at  law,  and  the  residuary  legatees  have 
taken  this  appeal  from  the  decree. 

The  relation  between  Harton  and  the  asso- 
ciation was  contractual,  and  the  contract  la 
to  be  Interpreted  In  tbe  light  of  conditions 
existing  when  It  was  entered  into.  The 
association  was  a  beneficial  society  orgsinized 
under  the  laws  of  the  state  of  Ohio.  Tbe  act 
authorizing  associations  of  this  character 
expressly  indicates  the  purpose  and  objects 
of  the  same,  and  to  this  extent  places  a  limi- 
tation upon  their  powers  and  privileges.  n»e 
purpose  and  objects,  as  expressed  by  the  act. 
are  "for  the  mutual  protection  bbA  relief 
of  the  members,  and  for  the  payment  of  stipu- 
lated sums  of  money  to  the  family  or  heirs  of 
the  deceased  members  of  such  association.'' 
The  contract  with  Harton  was  to  pay  "his 
legal  representatives"  the  sum  of  fS.OOO.  If 
we  are  to  accept  this  designation  of  benefi- 
ciaries as  meaning  what  tbe  words  used  in 
their  primary  sense  imply — executors  or  ad- 
ministrators— it  would  result  that  the  associ- 
ation had  contracted  to  do  something  outside 
of  its  powers.  Such  construction  is  always  to 
be  avoided  where  there  is  a  secondary  sense 
which  would  make  the  contract  conform  to 
law.  The  law  does  not  presume  that  parties 
to  a  contract  intended  by  it  the  accomplish- 
ment of  an  illegal  object,  but  on  the  contrary, 
every  presumption  Is  allowed  in  favor  of  a 
legal  purpose;  and  so  it  Is  that  when  words 
are  susceptible  of  two  different  senses,  tbej 
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are  to  be  nnderstood  aa  to  have  a  legal  and 
actual  operation,  not  by  way  of  concession  or 
correction,  bnt  aa  the  true  interpretation  of  the 
governing  purpose  of  the  partlea.  The  rule 
thus  stated  la  one  of  many  used  to  discover  the 
Intention  of  the  partlea,  which  is  always  al- 
lowed to  govern  when  ascertained.  The  rule 
Imposes  no  Intention,  bnt  seeks  to  discover  the 
true  one.  The  words  "legal  representatives" 
have  a  secondary  sense,  well  recognized, 
which  harmonizes  entirely  with  the  purposes 
and  objects  of  the  association.  The  Instances 
are  not  few  In  which  they  have  been  held  to 
mean  heirs  at  law.  "The  terms  'legal  rep- 
resentatives,' 'i)er8onal  representatives,'  etc., 
are  often  used  in  statutes  and  instroments  of 
writing  in  a  broader  sense,  so  aa  to  Include 
all  persons  who  stand  in  place  or  represent 
the  Interests  of  another,  either  by  his  act  or 
operation  of  law."  18  Am.  &  Bng.  Ency.  of 
Law  (2d  Ed.)  p.  814.  "The  word  'repre- 
sentative' may  mean  the  next  of  kin  of  de- 
cedent or  executors  or  administrators,  ac- 
cording as  the  intention  of  the  decedent  la 
manifest  In  the  will."  Appeal  of  Trustees  of 
the  University  of  Pennsylvania,  97  Pa.  187. 

The  application  of  this  rule,  then,  gives  us 
not  a  possible  or  probable  understanding  of  the 
parties  to  the  contract,  but  an  understanding 
which,  for  ail  judicial  purposes,  is  to  be  regard- 
ed as  definitely  ascertained.  As  thus  interpret' 
ed,  this  contract,  when  made,  provided  for 
the  payment  of  a  stipulated  sum  to  the  heirs 
of  O.  Bruce  Harton.  Did  it  so  continue  until 
bis  death  in  1904?  In  1881  the  objects  and 
purposes  of  these  beneficial  associations  were 
extended  by  a  supplement  to  the  original  act, 
so  that  thereafter  executors,  administrators, 
or  assigns  of  deceased  members  could  be 
made  beneficiaries.  In  certificates  thereafter 
issued.  In  which  the  stipulated  sum  was  pay- 
able to  legal  representatives,  these  words 
would  necessarily  be  given  their  primary 
sense,  and  be  nnderstood  as  meaning  execu- 
tors or  administrators.  Harton  survived 
this  cliange  in  the  law  some  18  years.  Dur- 
ing all  this  time,  he  had  the  right  under  the 
rules  of  the  association  to  appoint  other  bene- 
ficiaries, in  the  pi-escribed  mode,  by  surrender- 
ing his  original  certificate  and  accepting  a 
new  one  with  the  names  of  the  substituted 
beneficiaries  therein,  but  he  did  not  exercise 
this  right  His  certificate  remained  at  his 
death  as  It  was -when  originally  issued,  pay- 
able in  terms  to  his  legal  representatives. 

It  Is  argued  on  behalf  of  appellants  that 
surrender  and  substitution  in  this  case  were 
not  required,  since  by  tbe  change  of  the  law 
It  was  competent  for  the  association  to  con- 
tract for  the  payment  of  the  stipulated  sum 
to  executors  and  administrators,  and  that  the 
amended  law  was  so  impre&sed  on  this  earlier 
contract  as  to  Impose  on  the  words  "legal 
representatives"  their  primary  meaning,  and 
that  Harton  is  presumed  to  have  known  of 
the  change,  and  his  retention  of  the  original 
certificate,    under   tliese   circumstances,    re- 


quires that  the  contract  be  Interpreted  as  of 
the  time  of  his  death.  We  fail  to  see  the 
force  of  this  argument  The  earlier  contracts 
of  this  association  stand  clear  of  tbe  amended 
law  of  1891.  The  amendment  was  not  cura- 
tive in  any  sense.  If -this  particular  contract 
was  Invalid  before,  it  was  none  the  less  so 
after,  the  amendment  But  it  was  not  In- 
valid, as  we  have  seen.  It  was  a  valid  and 
subsisting  contract  that  required  payment  of 
tile  stipulated  sum  to  the  heirs  at  law.  Had 
Harton  died  prior  to  the  adoption  of  the 
amendment  It  is  not  open  to  question  that 
his  heirs  could  have  successfully  asserted 
their  right  to  the  money.  The  amendment  did 
not  interfere  with  their  right  Nothing  could 
defeat  it  but  an  unequivocal  act  on  the  part 
of  Harton,  in  conformity  with  the  rules  of 
the  association,  appointing  other  beneficia- 
ries. His  attempt  at  a  testamentary  dis- 
position of  the  fund  was  futile,  for  the  reason 
that  he  had  no  property  in  It  Masonic  Aid 
Association  v.  Jones,  154  Pa.  99,  26  Atl.  253, 
and  for  the  further  reason  that  tlie  rules  of 
the  association  provided  that  change  of  bene- 
ficiaries was  to  be  made  by  surrender  of  cer- 
tificate. Neither  Harton's  attempted  disposi- 
tion of  tlie  fund  by  will,  nor  the  fact  that  for 
18  years  prior  to  his  death  the  certificate 
that  be  held  was  In  conformity  to  the  letter 
of  tbe  amended  law  governing  tbe  associa- 
tion, and  that  certificates  issued  during  that 
period  In  tbe  same  terms  gave  the  stipulated 
sum  to  the  executor  or  administrator,  can 
be  considered  as  affecting  the  rights  settled 
under  the  original  contract  We  are  con- 
cerned with  Harton's  desires  and  purpose 
with  respect  to  this  fund  only  as  they  find 
expression  in  the  original  contract;  no  sub- 
sequent act  of  his  that  could  change  or  quali- 
ty  them  agreeably  to  law  or  the  rules  of  the 
association  being  shown.  It  is  familiar  law, 
but  will  bear  repetition  here,  that  a  contract 
is  to  be  construed  in  reference  to  the  time 
when  It  was  made,  and  to  contemporaneous 
laws  and  usages.  2  Story  on  Contracts,  p. 
43.  There  is  nothing  else  in  the  case  that 
calls  for  consideration  here. 

The  conclusion  reached  by  the  court  below 
was  correct,  the  appeal  is  dismissed  at  the 
cost  of  appellants,  and  the  decree  is  afilrmed. 


In  re  HARTON'S  ESTATB. 

Appeal  of  FERTIO. 

(Supreme  (3ourt  of  Pennsylvania.    Jan.  2, 
1906.) 

Appeal  from  Orphans'  Court,  Allegheny 
0>unty. 

In  the  matter  of  the  estate  of  O.  Bruce 
Harton,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  Margaret  Fertig 
appeals.    Dismissed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRRZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 
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STEWART,  X  The  facts  are  tbe  same 
here  as  In  No.  152,  October  term,  190S,  Just 
decided.  62  Atl.  1058.  For  reasons  stated  in 
the  opinion  filed  in  that  case,  the  appeal  In 
this  is  dismissed  at  the  cost  of  the  appellant, 
and  the  decree  of  the  court  below  Is  affirmed. 


HANFOETH  et  al.  t.  TARENTUM  TRAC- 
TION PASSENGER  RI.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  2, 1906.) 

Affiai/— Revikw— Refusai,  or  New  Tbiai. 
A  refusal  of  a  new  trial,  in  an  action  for 
personal  injuries,  on  the  affidavit  of  a  Juror 
ttiat  plaintiff  iiad  willfully  misled  the  jury  as 
to  the  extent  of  her  injuries,  is  addresseid  to 
the  discretion  of  the  trial  court,  with  which 
the  court  on  appeal  will  not  interfere. 

[Ed.  Note^ — For  cases  in  point,  see  vol.  8, 
Cent  Die  Appeal  and  Error,  ||  8860-S876I] 

Appeal  from  Oonrt  of  Common  Pleas, 
Allegheny  County. 

Action  by  Mattle  Hanforth  and  James 
Hanforth  against  the  Tarentum  Traction 
Passenger  Railway  Company.  Judgment  for 
plaintiff  for  $2,250,  and  defendant  appeals. 
Affirmed. 

In  support  of  a  motion  for  a  new  trial  the 
fallowing  affidavit  was  filed: 

"My  name  Is  W.  D.  HIU.  I  reside  at  Oak- 
mont.  I  was  one  of  the  jurors  in  the  case  of 
Mrs.  BCanforth  and  her  husband  against  the 
Tarentum  Traction  Passenger  Railway  Com- 
pany, in  which  case  verdicts  were  rendered 
for  tile  plaintiffs  on  the day  of  Feb- 
ruary, 1906.  I  am  employed  by  the  P.  0.  & 
Y.  Railway  Company,  and  my  office  is  in 
Pittsburg  at  the  Lake  Erie  Railroad  Station, 
South  Side,  Pittsburg.  I  am  chief  clerk  to 
the  secretary  and  accountant  On  the  even- 
ing of  the  day  on  which  the  verdicts  were 
rendered,  at  about  6  o'clock,  I  boarded  a 
street  car  at  the  P.  &  L.  E.  depot  to  come 
to  Pittsburg.  As  soon  as  I  entered  the  car 
I  saw  the  plaintiff  Mrs.  Hanforth,  her 
daughter,  her  daugbter-ln-law,  and  a  young 
lady  who  testified  in  the  case.  They  were 
all  seated  on  the  north  side  of  the  car;  that 
is,  the  left  side  going  towards  the  Union 
Station.  The  daughter-in-law  had  her  child 
with  her,  and  lifted  the  child  onto  her  knee. 
The  child  seemed  to  me  to  be  standing  up  on 
its  mother's  knee,  but  whether  or  not  it  was 
standing  or  not  I  do  not  know.  At  any  rate 
It  was  in  an  upright  position,  not  sitting. 
Mrs.  Hanforth  the  plaintiff  was  sitting  next 
to  her  daughter-in-law,  and  reached  up  with 
both  hands  to  the  child's  bonnet  strings,  and 
seemed  to  be  tying  them.  Her  face  was 
towards  me,  and  she  did  this  without  the 
least  expression  of  pain  on  her  face.  In 
fact  she  was  Bmlling,  apparently  at  the  child. 
She  raised  both  arms  and  extended  them 
towards  the  child,  up  to  or  nearly  at  right 
angles  with  her  body.  Her  movement  was 
very  much  freer  and  greater  than  that  she 
displayed  to  tbe  jury  on  the  trial  of  the  case. 


When  the  car  reached  the  Pittsburg  side  of 
the  river,  along  about  Third  or  Fourth  ave- 
nue, she  threw  the  elbow  of  her  left  arm  up 
onto  the  window  sill,  or  the  top  of  tbe  back 
of-  the  seat,  into  a  position  at  full  right 
angle  with  her  body,  and  then  raised  ber 
hand  above  or  opposite  to  the  top  of  her  bead, 
and  apparently  was  rubbing  tbe  steam  or 
frost  off  the  car  window.  I  watched  her 
pretty  closely,  because  I  was  interested  in 
the  case,  as  a  matter  of  cariosity,  and  the 
movements  of  her  arm  on  the  car  convinced 
me  that  ber  testimony,  given  in  the  trial  of 
the  case,  was  misleading,  and  so  mwdi  so 
that,  if  the  facts  had  been  known  to  me  be- 
fore the  verdict  had  been  rendered,  X  could 
not  have  agreed  to  a  verdict  in  her  faTor." 

Tlie  following  is  the  opinion  of  HcClung, 
J.,  in  the  court  below: 

"The  testimony  submitted  upon  tbe  rear- 
gument  of  this  case  would  not  justify  us  in 
concluding  that  the  plaintiff  had  fraadolent- 
ly  misrepresented  the  fact  as  to  tbe  extent 
of  her  disability  as  to  the  use  of  hu'  arm.  - 
Taking  the  testimony  altogetlier,  we  have 
practically  the  same  case  that  was  submitted 
to  the  jury.  The  verdict  expresses  the  judg- 
ment of  the  jury  as  to  the  damages  sustained, 
and  we  cannot  disturb  It  The  role  for  a 
new  trial  must  be  discharged." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

Richard  A.   Kennedy,   David   Smitii,   and 

Nelson  McVicar,  for  appellant  George  IL 
Alter,  for  appellees. 

PER  CURIAM.  The  charge  that  tbe  plain- 
tiff had  willfully  misled  the  jury  as  to  the 
character  and  extent  of  her  injuries  raised 
only  a  question  of  fact  The  affidavit  of  one 
of  the  jury,  though  tending  strongly  to  es- 
tablish the  charge,  was  nevertheless  only  evi- 
dence addressed  to  tbe  discretion  of  tbe  Judge 
on  the  motion  for  a  new  trial.  We  aee  no 
ground  to  interfere  with  his  action. 

Judgment  affirmed. 


NICOLETTB   LUMBER   CO.   T.   PBOPIiB'S 

COAL  CO. 
(Supreme  0>urt  of  Pennsylvania.    Jan.  2. 1906.) 

CABBIEBS— DEinTBBAOB— Lur. 

A  carrier  has  no  lien  oq  freight  for  de- 
murrage for  delay  in  unloading  the  harees  on 
whidi  It  was  carried  at  th<dr  point  of  deotJna- 
tion,  and  has  no  right  to  retain  pooeocaion  of 
the  goods  until  the  demurrage  is  paid. 

Appeal  from  Superior  0>urt 

Action  by  tbe  Nlcolette  Lumber  Compiaay 
against  tbe  People's  Coal  Ciompany.  Judg- 
ment for  defendant  was  affirmed  by  tbe 
Superior  (3ourt,  and  plaintiff  appeals.  Re- 
versed. 

The  facts  appear  by  the  opinimi  of  tbe 
Supreme  C^nrt  and  by  the  report  of  the  case 
In  26  Fa.  Super.  Ct  fi7& 
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Argued  before  HITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIK,  and  STEWART,  JJ. 

William  M.  Hall,  Jr.,  for  appellant 
Henry  A.  Davis,  for  appellee. 

RROWN,  J.  This  Is  an  action  of  replevin 
brought  for  tbe  recovery  of  possession  of 
lumber,  wbicb  had  been  transo^orted  on 
bargee  of  the  defendant  from  the  mill  of  the 
plalntlflr  in  West  Virginia  to  Pittsburg,  un- 
der a  freight  contract  of  (2  per  thousand 
feet  This  charge  was  paid  before  the  in- 
stitution of  the  replevin,  and  is  not  involved 
In  the  case.  It  seema  there  was  a  delay  of 
some  days  htter  the  lumber  reached  Pitts- 
burg before  the  plalntifC  or  Its  consignees 
demanded  the  barges  from  the  defendant  for 
the  purpose  of  taking  them  further  up  the 
Allegheny  river  to  the  point  of  delivery 
designated  in  the  contract  Tbe  delay  ie  al- 
leged to  have  been  due  to  the  low  state  of 
the  water,  rendering  navigation  impossible. 
Be  this  as  it  may,  the  Instructions  to  the 
jury  were  that  If  the  plaintiff  or  Its  con- 
signees neglected  to  receive  the  barges  uiwn 
their  arrival  at  Pittsburg,  after  reasonable 
notice  from  tbe  defendant  to  do  so,  It  was 
entitled  to  a  verdict  for  demurrage,  for  the 
reason  that  it  had  a  Hen  on  tbe  lumber  for 
such  claim.  Under  these  instructions,  there 
was  a  finding  for  the  defendant  for  $526.40. 
On  appeal  from  the  Judgment  on  this  verdict 
tbe  Superior  Court  affirmed  it  holding  that 
tbe  defendant  as  a  common  carrier,  had  a 
claim  for  demurrage  which  was  a  lien  on 
tbe  lumber,  by  virtue  of  which  it  had  a 
right  to  retain  the  property  until  the  amount 
of  the  lien  was  paid. 

Tbe  question  on  this  appeal  is  not  as  to 
tbe  right  of  the  appellees  to  demand  and  re- 
cover compensation  for  the  detention  of  its 
barges,  if  they  were  unreasonably  detained 
by  tbe  appellant  but  is  as  to  its  right  of 
Hen  upon  the  lumber,  entitling  it  to  retain 
jwssesslon  of  the  same  until  its  alleged  lien 
was  paid.  If  it  had  such  a  lieu,  it  was 
entitled  to  retain  possession  of  tbe  property 
imtll  tbe  lien  was  discharged;  if  it  had  not, 
it  unlawfully  detained  the  lumber  from  the 
plaintiff,  even  if  its  barges  had  been  un- 
reasonably detained.  In  an  action  of  re- 
plevin nothing  can  be  tried  but  the  right  of 
possession  of  the  property  in  controversy.  In 
this  case  the  lumber  admittedly  belonged  to 
tbe  plaintiff,  which  could  not  be  denied  tbe 
possession  of  It  by  the  defendant  unless  the 
latter  had  a  superior  right  of  possession.  A 
mere  claim  for  compensation  for  the  prolong- 
ed use  of  its  barges  could  give  it  no  snch 
right  unless  the  right  to  such  compensation 
created  a  lien  on  the  property  on  the  barges 
— a  lien  on  the  lumber  for  the  demurrage. 
Even  If  it  be  conceded,  as  held  by  the 
Superior  Court  that  tbe  appellee  was  a  com- 
mon carrier,  by  what  rule  of  the  common 
law,  or  by  what  statute,  had  it  any  such 
lien  as  it  asserted,  and  as  the  .Superior  Court 


recognized?  The  parties  to  the  contract  for 
carrying  the  lumber  might  have  provided  for 
it  in  their  contract  and  if  so,  the  appellant 
would  be  bound  by  it;  but  there  was  no  such 
agreement  That  none  exists  in  the  absence 
of  It  is  so  well  settled  that  we  need  do 
nothing  more  than  call  attention  to  some  of 
the  many  authorities  upon  the  subject 

When  a  shipper  of  goods  coinmits  them  to 
a  common  carrier  for  shipment  to  a  given 
point,  be  does  so  under  a  contract  that  fixed 
freight  charges  will  be  paid.  The  business 
of  the  common  carrier  is  to  carry  freight 
and  to  carry  it  for  compensation  to  be  paid 
either  at  the  time  of  shipment  or  before  tbe 
consignee  Is  entitled  to  receive  It  Tbe 
amount  to  be  paid  is  as  well  known  to  the 
shipper  as  to  the  carrier,  and,  as  it  is  to 
be  paid  before  the  consignee  receives  the 
goods,  It  Is  a  Hen  upon  them  imtll  paid.  But 
In  the  absence  of  any  provision  In  the  con- 
tract for  demurrage,  caused  by  the  shipper 
or  his  consignee,  it  is  not  taken  into  account; 
for  it  Is  not  reasonably  to  be  anticipated  In 
any  case,  either  by  the  shipper  or  carrier. 
It  Is  the  exception  In  connection  with  the 
business  of  the  common  carrier,  and  there- 
fore there  is  no  rule  of  the  common  law  ap- 
plicable to  it  beyond  the  one  that  requires 
tbe  delinquent  shipper  or  consignee  to  pay 
for  his  detention  of  the  cars,  not  anticipated 
or  provided  for  in  the  contract  of  shipment 
This  is  tbe  liability  that  attaches  to  every 
one  to  pay  reasonable  compensation  for  the 
use  and  occupation  of  the  property  of  an- 
other not  used  or  occupied  In  pursuance  of 
any  contract;  but  out  of  such  a  condition  no 
lien  on  the  personal  property  on  the  premises 
so  used  and  occupied  can  arise,  because,  if 
for  no  other  reason,  the  amount  of  the  lia- 
bility Is  not  fixed.  For  what  amount  Is  a 
common  carrier,  in  any  case,  to  have  a 
lien  for  demurrage  when  the  amount  to  be 
paid  for  It  has  not  only  not  been  fixed  by 
a  contract,  but  Is  in  dispute  and  is  to  be 
settled  by  a  Jury? 

If  any  lien  could  exist  in  the  present  case, 
it  would  be  a  common-law  Hen,  which  is 
"a  right  In  one  man  to  retain  that  which  Is 
in  his  possession  belonging  to  another,  till 
demands  of  him,  the  person  in  possession,  are 
satisfied.  •  •  •  It  Is  founded  upon  the 
Immemorial  recognition  of  the  common  law 
of  a  right  to  it  in  particular  cases,  or  it 
may  result  from  the  established  usage  of 
a  particular  trade."  10  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  7.  "The  Hen  allowed  to 
the  carrier  by  the  law  extends  only  to  his 
charges  for  the  transportation  of  tbe  goods, 
and  does  not  include  expenses  for  ware- 
housing them;  nor  damages  for  the  breach 
of  collateral  contracts  or  covenants  by  tbe 
shipper,  even  when  incorporated  In  the  bill 
of  lading;  nor  extend  to  tbe  payment  of 
port  charges;  nor  to  damages  for  detention 
beyond  the  time  fixed  by  the  contract  for 
receiving,  or  loading  or  unloading  the  goods; 
nor  to  compensation  for  delay  In  the  nature 
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of  demurrage." .  Hatcblnson  on  Carriers,  I 
47S.  "There  is  no  lien  for  demnrrage  un- 
less It  Is  stipulated  for  in  the  contract"  9 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  270. 
All  Hens  are  created  by  law  or  by  contract 
of  the  parties;  and  when  the  law  gives  none, 
neither  party  can  create  one  without  tlie 
consent  or  agreement  of  the  other.  Hence 
the  consignee-  of  goods  shipped  by  railroad 
Is  not  bound  by  rules  and  regulations  of 
the  company  providing  for  a  lien  for  de- 
murrage, tlwugh  pobUshed,  without  his  or 
the  consignor's  assent  thereto  when  the  con- 
tract for  shipping  the  goods  was  made. 
Even  a  knowledge  of  such  rules,  without  as- 
sent thereto,  will  not  affect  the  'shipper  or 
consignee.  A  common  carrier  has  no  lien 
upon  goods  for  damages  arising  from  the 
neglect  of  the  consignee  to  take  them  away 
within  a  reasonable  time  after  notice  to  him 
of  their  arrival.  Chicago  &  Northwestern 
Ry.  Ca  V.  Jenkins,  103  111.  tea  The  In- 
convenience or  expense  occasioned  by  the  de- 
tention of  cam  constitutes  a  claim  In  the  na- 
ture of  a  demnrrage,  but  the  carrier  mnst 
sedc  his  redress  in  the  ordinary  manner  for 
the  breach  of  an  implied  contract  to  pay  for 
the  use  and  occupation  of  the  cars.  He 
cannot  enforce  it  by  a  detention  of  the  goods. 
Crommelin  v.  New  York  &  Harlem  Rail- 
road Co..  •43  N.  Y.  90.  "The  right  of  a  com- 
mon carrier  to  a  lien  extends  to  charges 
connected  with  the  expenses  of  transporta- 
tion strictly."  2  Redfleld  on  RaUways  (6th 
Ed.)  p.  103.  Attention  need  not  be  called 
to  more  authorities  upon  this  subject  The 
Judgment  of  the  Superior  CV>urt  affirming 
the  Judgment  of  the  court  below,  must  be 
reversed. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


NESBIT  et  bL  V.  SKBLDINO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1908.) 

WiiJ.8—CoKSTBT7cnoN— Nature  of  Estate. 

Where  testator  gave  and  bequeathed  "to 
my  son  and  his  heirs  after  him  all  my  rml  es- 
tate," the  son  took  an  estate  in  fee  simple. 

[Ed.  Note.— -For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WUls,  H  1319-1326.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Ejectment  by  David  F.  R.  Nesblt  and  oth- 
ers against  Ellen  P.  Skeldlng.  Judgment 
for  defendant  and  plaintUts  appeaL  Af- 
firmed. 

The  land  in  question  had  been  devised  to 
William  E.  Nesblt  father  of  the  plaintiffs, 
by  the  will  of  David  B.  Nesblt  the  material 
portion  of  which  is  quoted  in  the  opinion  of 
the  Supreme  Court  The  defendant  claim- 
ed title  under  foreclosure  proceedings  on  a 
mortgage  made  by  William  K.  Nesblt  in  bis 
lifetime.  The  court  construed  the  will  as 
giving  William  E.  Nesblt  an  estate  In  fee, 
and  directed  a  verdict  for  the  defendant 

Argued    before    MITCHELL,   a    J.,    and 


FELL,    BROWN,    MESTREZAT.    POTTEB. 
BLKIN,  and  STEWART,  JJ. 

W.  T.  Tredway  and  John  C.  Haymaker, 
for  appellants.  M.  W.  Acheaon.  Jr.,  and  W. 
A.  Griffith,  for  appellee. 

ELEIN,  J.  The  single  question  prea«ited 
by  this  record  is  whether  William  E.  Nesblt. 
fathw  of  the  appellants,  under  the  will  of 
David  E.  Nesblt  deceased,  took  a  fee  iiinq>le 
or  life  estate.  The  language  of  the  will  is 
as  follows :  "I  give  and  bequeath  to  my  son, 
William  E.  Nesbit  and  his  heirs  Attar  blm, 
all  my  real  estate,  consisting  of  a  farm  and 
appurtenances  in  the  township  aforesaid."  It 
is  conceded  that  the  word  "heirs,"  as  used  in 
tills  OS  well  as  every  other  will,  is  primarily 
a  word  of  limitation,  and  will  be  so  constru- 
ed, imless  it  is  so  plain  as  to  preclude  mis- 
understanding that  the  testator  intended  to 
use  it  in  other  than  its  ordinary  legal  sense 
We  have  searched  this  record  in  vain  to  dis- 
cover such  facts  or  circumstances  as  would 
have  the  effect  of  cutting  down  the  fee  simple 
estate  which  is  presumptively  created  by  tbe 
use  of  the  word  "heirs"  in  the  devise.  It 
is  argued  by  tbe  learned  counsel  for  tbe  ap- 
pellants that  the  testator,  by  use  of  the  words 
"his  heirs  after  him,"  intended  to  limit  tbe 
first  estate  to  the  life  of  William  B.  Nesbit 
and  at  his  death  to  vest  it  absolutely  in  his 
children.  This  contmtlon  is  based  on  the 
theory  that  the  word  "heirs"  is  used  in  tbe 
sense  of  "children."  Our  attention  has  not 
been  called  to  any  case  that  would  support 
this  position.  There  is  no  provision  of  the 
will,  nor  any  circumstances  shown  by  the 
record,  to  Justify  a  departure  from  the  set- 
tled rule  of  construction.  There  Is  no  ^s- 
tlnctlon,  legal  or  grammatical,  l>etween  the 
words  "after  him."  or  "after  his  death."  or 
"after  his  decease."  The  use  of  the  words 
"after  him"  must  be  construed  to  mean  the 
same  as  If  the  provisions  of  the  will  read 
"after  bis  death"  or  "after  his  decease."  In 
a  legal  sense  the  devisee  could  have  no  heirs 
while  he  lived,  they  became  his  heirs  "after 
him";  that  Is,  "after  his  decease."  This 
ease  Is  ruled  In  principle  by  Relfsnyder  v. 
Hunter,  19  Pa.  41;  Price  v.  Taylor,  28  Pa. 
96,  70  Am.  Dea  105;  Crlswell's  Appeal.  41 
Pa.  288;  Hlestor  t.  Yerger.  166  Pa.  445,  81 
Atl.  122. 

Judgment  affirmed. 


UNITED  STATES,  to  TTse  of  BATLBT  et  at. 

V.  MERCANTILE  TRUST  CO.  OF 

PITTSBURG. 

(Supreme  Court  of  Pennsylvania.   Jan.  2, 1906.) 

1.  Pbikcipal  Ain>  Suiiktt— Rexease  or  Sube- 

TT. 

Tbe  fact  that  limitations  have  run  against 
a  debt  for  which  a  bond  was  given  as  security 
does  not  release  tlie  surety  on  tbe  bond  from 
liability  thereon. 

[Ed.  Note.— For  cases  in  point  see  voL  40, 
(^t  Dig.  Principal  and  Surety,  I  292.] 
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2.  CottPOBATioirs— Seaixd  Iitstbumsiits. 

A.  bond  signed  In  the  name  of  a  corpora- 
tSon  by  the  Tlce  president,  with  the  corporate 
seal  affixed,  attested  by  the  wcretary,  is  a 
sealed  instrument,  though  the  seal  is  not  op- 
posite to  the  vice  president's  signa^ture. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

.  Action  by  the  United  States  of  America, 
to  use  of  Frank  A.  Bailey  and  another, 
against  the  Mercantile  Trust  Company  of 
Pittsburgh.  From  an  order  making  abso- 
lute rule  for  Judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  defendant  appeals. 
Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  bond  In  suit  con- 
eluded  as  follows:  "In  witness  whereof,  the 
parties  hereto  have  executed  this  instrument 
this  20th  day  of  April,  1897,  the  name  and 
corporate  seal  of  said  surety  being  hereto 
affixed  and  these  presents  duly  signed  by  Its 
▼Ice  president,  pursuant  to  a  resolution  of 
Its  board  of  directors,  passed  on  the  24th 
day  of  February,  1887,  a  copy  of  the  record 
which  Is  on  file  in  the  War  Department  In 
presence  of:  J.  F.  Casey,  as  to  E.  J.  Hul- 
ings.  [Seal.]  John  Costelio,  as  to  H.  B. 
Hullngs.  [Seal.]  Attest:  Kdwin  Lewis 
Porter,  Secretary.  [Seal.]  The  Mercantile 
Trust  Company,  by  Charles  Holmes,  Vice 
President" 

The  defendant  filed  an  affidavit  of  defense 
which  was  in  part  as  follows:  "This  de- 
fendant Is  advised  and  therefore  avers  that 
the  bond  given  was  given  to  secure  the  pay- 
ment of  the  debts  of  Hulings  Brothers,  and 
that  this  defendant  la  only  liable  for  such 
debts  as  could  be  collected  from  Hullngs 
Brothers. 

Defendant  avers,  and  cites  plaintiff's 
statement  of  claim  to  substantiate  the  same, 
that  the  claim  In  this  case  Is  for  goods  sold 
and  delivered  more  than  6  years  before  the 
beginning  of  this  action,  to'  wit;  between  the 
dates  of  January  2,  1897,  and  Novemb'er  18, 
1897,  this  suit  having  been  brought  July  29, 
1906,  a  period  of  7  years,  8  months,  and  16 
days  from  the  time  when  the  last  item  was 
furnished  In  said  account" 

The  court  made  absolute  rule  for  judg- 
ment tat  want  of  a  sufficient  affidavit  of 
defense. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MB8TRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Homer  L.  Castle,  of  Stone  &  Stone,  for 
appellant  David  S.  McCann  and  J.  U  Rlt- 
chey,  for  appellee. 

PER  CURIAM.  As  the  principals,  the 
contractors,  signed  the  contract  under  seal, 
It  Is  difficult  to  perceive  the  basis  of  the 
averment  In  the  affidavit  of  defense,  "that 
this  defoidant  is  only  liable  for  such  debts  as 
could  be  collected  from"  the  contractors. 
While  It  may  be  that  the  use  plaintiff  was 
too  late  to   recover  on   his  book   account 


against  the  contractors,  yet  It  is  very  clear 
that  be  could  recover  against  them  on  this 
bond. 

But  independent  of  that,  the  bond  in  suit 
is  security  for  the  debt  to  the  use  plaintiff, 
and,  like  any  other  collateral,  is  not  releas- 
ed until  the  debt  has  been  paid,  though  the 
right  of  action  on  the  debt  itself  may  be  bar- 
red by  the  statute  of  limitations.  After  Its 
limit  baa  expired  Its  own  statute  may  of 
course  be  pleaded;  but  In  the  meantime  the 
principal's  discharge  Is  not  available  as  a 
defense.    Wlnton  v.  Little,  94  Pa.  64. 

The  bond  Is  clearly  intended  as  a  sealed 
Instrument  by  the  appellant  It  Is  signed 
in  the  name  of  the  corporation  by  the  vice 
president  and  the  corporate  seal  is  affixed, 
attested  by  the  secretary.  This  Is  a  very 
common,  if  not  the  usual,  method  of  execu- 
tion of  sealed  Instruments  by  corporations. 
The  fact  that  the  seal  is  not  opposite  the 
president's  signature  does  not  affect  the 
plain  intent  of  the  Instrument. 

Judgment  affirmed. 


BOTH  V.  RBITER. 

(Supreme    Court    of    Pennsylvania.    Jan.    2, 
1906.) 

Set-Oft   and    Countebclaih— UnuqiriDATED 

Dakaqes. 

In  an  action  to  recover  on  two  notes,  un- 
liquidated damages  arising  out  of  a  tort  dis- 
connected with  the  transaction  sued  on  cannot 
lie  recouped  by  way  of  an  equitable  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Set-Ofl  and  Counterclaim,  if  62,  63, 
01.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Jacob  Roth  against  Henry  Reiter. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Schoyer  ft  Hunter,  for  appellant  W.  A. 
Challener  and  I.  S.  Stentz,  for  appellee. 

ELKIN,  J.  This  is  an  action  of  assumpsit 
to  recover  upon  two  notes  held  by  the  plain- 
tiff upon  which  the  defendant  Is  an  accom- 
modation indorser.  The  notes  not  having 
been  paid  at  maturity  by  the  maker,  they 
were  protested  in  due  form,  and  this  suit  was 
instituted  to  enforce  collection  from  the  in- 
dorser. The  defense  set  up  is  that  the  notes 
were  given  In  consideration  of  the  purchase 
price  of  plaintiff's  Interest  in  partnership 
proi)erty,  and  that  before  the  maturity  of 
said  notes  the  plaintiff  entered  the  partner- 
ship premises  and  forcibly  took  possession  of 
the  business  and  property  of  said  partner- 
ship, and  has  ever  since  retained  possession 
thereof.  It  is  therefore  contended  that  the 
alleged  tortious  act  of  the  plaintiff  is  equiva- 
lent to  and  must  be  treated  as  a  total  fail- 
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are  of  the  consideration  for  which  the  notes 
were  given. 

It  Is  conceded  in  this  case,  and  It  Is  the 
law,  that  In  an  action  on  a  contract,  on- 
liqnldated  damages  arising  out  of  a  tort  In- 
dependent of,  and  disconnected  with,  the 
transaction  sned  on,  cannot  be  recouped  by 
way  of  equitable  defense.  This  rule  of  law 
needs  no  citation  of  authorities  to  support  It. 
It  Is,  however,  earnestly  contended  that  the 
defendant  In  the  present  case  had  a  right 
to  recoup  the  damages  arising  from  the  al- 
leged tortious  act  against  the  amount  of  the 
notes,  because  said  tortious  act  was  directly 
connected  with  the  transaction  in  consldera- 
tlon  of  which  the  notes  were  given.  The  ap- 
pellee asserts  that  the  tortious  act  cMii^laJtlh-' 
ed  of  grew  out  of  a  separate  transaction,  ahd 
the  court  below  has  so  fouud  In  the  following 
language:  "It  appears  possible  that  there 
was  a  tort  committed  against  the  maker  of 
this  note  by  the  plaintiff  In  this  case;  but  it 
was  not  a  part  of  this  transaction,  and  there- 
fore cannot  be  used  to  extinguish  this  ludebt- 
ednesB." 

There  was  suflScIent  evidence  to  Justify  the 
oondusion  of  the  Ieanij|Lcourt,  and  this  la 
an  «nd  of  the  case.  mS^ht  be  added  that 
the  burden  of  proving  tfniure  of  consideration 
rests  on  the  defendant  Conmey  v.  Macfar- 
lane,  97  Pa.  861.  This  burden  has  not  been 
met  by  the  defendant  in  this  case. 

Judgment  affirmed. 


COMMONWEALTH  ▼.  JOHNSON. 

(Supreme    Court    of    Pennsylvania.    Jan.    2, 
1906.) 

L  JUBT— SUMIIONINO. 

That  the  sheriff,  in  summoning  jurors, 
failed  to  state  that  the;  were  to  serve  in  the 
oyer  and  terminer,  is  no  ground  for  setting 
aside  a  conviction. 

2.  CannnAi.    Law    —   Evidence   Obtained 
raou  Defendant's  Wife  —  Adi(I88ibii.itt. 

The'  objection  to  the  plan  of  a  house  on  a 
trial  for  murder,  because  the  draftsman  obtained 
some  of  his  information  from  the  prisoner's 
wife,  was  properly  overruled. 

3.  Sake. 

Facts  learned  by  competent  witnesses  will 
not  be  excluded,  because  they  may  have  been  put 
on  the  track  of  the  facts  by  information  de- 
rived from  the  wife  of  the  prisoner. 

4.  HouiciDX  —  Self-Defense  —  Intbuoeb  in 
House. 

Where  the  house  in  which  the  homicide  was 
committed  was  the  property  of  the  prisoner's 
wife,  who  was  also  mother  of  the  deceased, 
and  both  were  members  of  her  family  when  a 
struggle  took  place  between  them,  the  ordinary 
rules  of  self-defense  were  alone  applicable,  and 
rights  of  a  householder  against  a  violent  in- 
truder did  not  apply. 
6.  Same. 

To  Justify  killing  In  self-defense,  the  pris- 
oner must  have  reasonably  believed  that  he  had 
no  otlier  means  of  escape  from  death  or  bodily 
harm. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lawrence  County. 


Frank  Johnson  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

Argued  before  MITCHELL^  O.  J.,  and 
FELL,  BROWN,  HESTREZAT,  POTTER, 
and  STEWART,  JJ. 

A.  W.  Gardner,  J.  Norman  Martin,  and 
Andrew  Marquis,  for  appellant  Robert  K. 
Aiken  and  Joseph  V.  Cunningham,  Dist  Atty.. 
for  the  Commonwealth. 

PER  CURIAM.  Not  a  single  one  of  the  12 
assignments  of  error  has  any  merit  at  all. 
substantia]  or  even  technical,  and  it  is  to 
be  regretted  that  counsel  feel  themselves  at 
liberty  to  impede  and  delay  the  cause  of 
justice  on  such  trifling  grounds. 

In  the  first  assignment  the  constitution  of 
the  trial  court  Is  attadted,  not  because  the 
names  of  the  jurors  were  not  duly  and  regu- 
larly drawn  for  service,  nor  because  the  prop- 
er Jurors  themselves  did  not  appear  and  serve, 
but  because  the  sheriff,  in  the  notice  summon- 
ing them,  failed  to  state  that  they  wwe  to 
serve  in  the  oyer  and  terminer.  Even  with- 
out the  act  of  March  31,  1860  (P.  L.  427).  the 
objection  would  have  been  one  that  only  a 
Juror  desiring  to  evade  service  could  be 
heard  to  make;  and  imder  that  act  the  ob- 
jection by  the  prisoner,  if  otherwise  valid, 
was  made  too  late. 

The  objections  to  the  plan  of  the  bouse,  be- 
cause the  draftsman  obtained  some  of  his 
information  from  the  prisoner's  wife,  and  to 
the  testimony  as  to  the  cartridges,  because 
they  were  obtained  from  the  prisoner's  trunk, 
are  of  no  force.  Facts  which  have  been 
learned  by  competent  witnesses  are  not  to 
be  excluded,  because  the  witness  may  have 
been  put  on  the  track  of  them  by  information 
coming  incidentally  or  otherwise  tnnn  the 
prisoner  or  his  wife  "An  admission  not 
competent  as  a  confession  is  admissible  when 
its  truth  Is  proved  by  the  revelation  of  the 
fact  by  searclL"  Loros  v.  Commonwealth, 
84  Pa.*  200.  The  admission  of  such  facts  In 
evidence  was  not  permlttlug  his  wife  to  testi- 
fy against  the  prisoner  or  compelling  him 
to  testify  against  himself. 

The  remaining  assignments  that  are  worth 
noticing  at  all  are  founded  on  a  misconcep- 
tion of  the  law  of  self-defense.  The  judge, 
in  answering  the  points  and  in  charging  the 
Jury,  stated  as  an  essential  ingredient  of 
Justifiable  killing  In  self-defense  that  tlie 
prisoner  must  have  reasonably  believed  that 
he  had  no  other  means  of  escape  from  death 
or  great  bodily  harm.  This  was  in  the  very 
language  approved  and  affirmed  in  Com.  v. 
Mitchka,  209  Pa.  274,  58  Atl.  474.  The  pris- 
oner, it  is  true,  had  a  right  to  be  in  the  house 
where  be  was;  but  so  had  the  deceased.  The 
house  was  the  property  of  the  prisoner's  wife, 
who  was  also  the  deceased's  mother,  and 
both  were  members  of  her  family.  Neither 
had  any  right  to  eject  the  other,  and  when 
the  struggle  between  them  took  place  the  or- 
dinary rules  as  to  self-defense  were  alone 
applicable.    Rights  of  a  householder  against 
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a  violent  Intruder  have  no  relevancy.  The 
law  was  correctly  laid  down  for  the  guid- 
ance of  the  Jury,  and  they  have  found  the 
facts  against  the  prisoner. 

Judgment  affirmed,  and  record  remitted  for 
the  purpose  of  execution  In  accordance  with 
law. 


LOVb't.  ROBINSON  et  al, 
(Supreme  Cburt  of  PemuylTanUu    Jan.  2, 1906.) 

1.  Pabtttion— DEirasBiB  to  Bili. 

Where,  In  a  bill  for  partition,  there  is  no 
averment  that  the  parties  were  the  owners  of 
any  other  realty  than  that  set  out  therein,  a 
demurrer  will  not  lie  on  the  ground  that  the 
bill  did  not  include  all  the  property  held  in 
common. 

2.  Equitt  — ■  Anothkb  Suit  PxNoine  —  Db- 

MT7BBBB. 

A  demurrer  to  a  bill  In  equity  on  the 
ground  that  the  conrt  had  acquired  jurisdic- 
tion of  the  subject-matter  In  a  previous  suit 
will  not  lie  where  the  record  of  such  suit  show* 
that  only  a  one-third  interest  in  the  lands  in- 
volved in  the  second  suit  were  in  controversy. 

3.  Saiu:— EFncT  or  Dbitdbbeb. 

There  is  no  authority  in  equity  by  which 
a  plea  is  overruled  by  the  filing  by  defendant 
of  a  demurrer  which  is  suBtained. 

Appeal  from  Conrt  of  Oommon  Pleas, 
Allegheny   County. 

Action  by  Mary  A.  Love  against  John  W. 
Robinson  and  Andrew  L.  Robinson.  From 
a  decree  sustaining  a  demurrer,  plaintiff 
appeals.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Thomas  James  Meagher,  Robert  S.  Bright, 
and  Robert  T.  McElroy,  for  appellant.  John 
P.  Hunter  and  George  D.  Riddle,  for  ap- 
pellees. 

MBSTREZAT,  J.  We  agree  with  the 
learned  counsel  of  the  appellant  that  "the 
record  is  In  a  peculiar  state  of  confusion"; 
and  It  may  be  added  that  neither  court  nor 
counsel  appears  to  have  given  attention  to 
our  equity  rules  nor  to  the  well-settled 
practice  in  equity  cases.  They  have  disre- 
garded both,  and  it  necessarily  results  in  con- 
fusion. In  delays  In  the  dlspositfon  of  the 
cause,  and  in  expense  to  the  litigants.  This 
was  a  bill  filed  by  Mary  A.  Love  against 
John  W.  Robinson  and  Andrew  L.  Robinson 
for  the  partition  of  certain  real  estate  in 
Allegheny  county  held  by  the  parties  as 
tenants  in  common.  It  is  averred  that  the 
plaintiff  is  the  owner  of  the  undivided  one- 
half,  and  each  of  the  defendants  of  the  un- 
divided one-fourth,  of  the  real  estate,  and 
"that  the  parties  to  this  bill  are  all  and  the 
only  parties  having  any  interest  or  estate 
in  the  realty  hereinbefore  mentioned  and 
described."  It  prays  for  the  partition  (1)  of 
a  lot  of  ground  In  the  Second  Ward  of  Alle- 
gheny City;  and  (2),  (3),  and  (4)  of  certain 
ground  rents  charged  on  three  several  lots  of 


ground  in  the  First  Ward  of  the  dty  of 
Pittsburg.  In  the  fourth  paragraph  of  the 
bill  it  is  averred  that  at  No.  1,141,  December 
term,  1908,  of  the  court  In  which  this  bill 
was  filed,  John  W.  Robinson  filed  a  bill 
against  Andrew  L.  Boblnson,  William  R. 
Park,  now  dead,  and  Mary  A.  Love,  the 
plaintiff  here,  for  the  partition  "Inter  alia, 
of  an  undivided  one-third  part  of  the  lands 
and  tenements  described  In  this  bill."  Mary 
A.  Love  is,  as  the  bill  avers,  the  sole  belr  of 
William  R  Park,  and  his  Interest  the  un- 
divided one-fourth.  In  the  real  estate,  vested 
in  her  at  his  death.  It  therefore  appears  by 
the  averments  in  the  plaintiff's  bill  that  (1) 
the  parties  to  the  two  bills  are  essentially 
the  same,  and  that  they  are  the  only  parties 
having  any  interest  in  the  real  estate;  and 
(2)  that  the  bill  filed  by  John  W.  Robinson  at 
No.  1,141,  December  term,  1008,  was  for  the 
partition  of  an  undivided  one-third  of  the 
property  Included  in  the  present  bill.  To 
this  bin  the  defendants  filed  what  they  call 
a  "plea  in  abatement";  but  in  the  body  of 
the  plea  they  "plead  In  bar  and  abatement" 
the  several  matters  set  forth  in  the  plea. 
Simultaneously  with  the  plea  the  defendants 
filed  also  a  demurrer  to  the  bill,  and  set  forth 
as  cause  of  demurrer  that  "it  appears  from 
said  bill  of  complaint  that  this  honorable 
court  had  already  acquired  Jurisdiction  of  the 
subject-matter  thereof  and  of  the  parties 
thereto,  and  said  bill  Is  Improperly  brought" 
The  next  step  In  the  proceeding  was  a 
motion  filed  by  the  plaintiff  to  strike  off  the 
plea.  The  court  seems  to  have  made  no 
formal  order  on  this  motion,  but  on  the  day 
subsequent  the  record  shows  the  following: 
"June  14,  1905,  on  equity  argument  list  and 
plea  overruled  by  filing  demurrer  and  de- 
murrer sustained."  Ten  days  thereafter  the 
record  shows  the  entry  of  a  final  decree  as 
follows:  "And  now,  to  wit  June  24,  1905, 
this  matter  came  on  for  hearing  on  amended 
bill  of  complaint  filed,  and  demurrer  thereto, 
and  was  argued  by  counsel,  and  upon  con- 
sideration thereof  the  said  demurrer  Is  sus- 
tained and  the  said  bill  of  complaint  Is  dis- 
missed, at  the  cost  of  complainant" 

The  plaintiff  has  taken  this  appeal  and 
alleges  that  the  court  erred  "in  decreeing 
that  the  plea  was  overruled  by  filing  de- 
murrer and  demurrer  sustained,"  in  sustain- 
ing the  demurrer,  and  in  not  striking  off  the 
plea.  It  will  be  observed  from  the  form  of 
the  decree  that  in  the  final  disposition  of  the 
case  the  plea  was  disregarded  and  the  case 
was  determined  on  the  bill  and  demurrer. 
It  is  Bufllclent  to  say,  without  any  discussion, 
that  there  is  no  authority  whatever  In  our 
equity  rules  nor  in  the  well-settled  equity 
practice  to  sustain  the  court's  position  that 
the  demurrer  overruled  the  plea.  We  will, 
however,  not  consider  the  assignment  In- 
volving that  question  nor  the  assignment 
alleging  error  in  not  striking  off  the  plea,  as 
the  case  was  heard  and  determined  below 
solely  on  the  bill  and  demurrer.    Upon  the 
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issue  thus  made  we  will  determine  this  ap- 
peal, which  will  require  the  reversal  of  the 
decree;  and  when  the  re'cord  la  remitted  the 
trial  court  can,  If  further  proceedings  be 
taken,  compel  the  parties  In  their  pleadings 
to  conform  to  equity  practice.  As  the 
learned  trial  judge  filed  no  opinion  on  bus- 
talnlng  the  demurrer,  we  do  "not  know  the 
reasons  for  his  action.  We  are  unable,  after 
a  most  careful  consideration  of  the  record, 
to  discover  any  ground  on  which  to  suataln 
the  decree.  The  learned  counsel  for  the  ap- 
pellees have  attempted  to  support  the  con- 
clusion of  the  coiirt  on  two  grounds:  (1) 
"The  bill  of  complaint  was  bad  because  It 
did  not  Include  all  the  property  owned  by 
the  tenants  In  common";  and  (2)  "the  court 
having  acquired  Jurisdiction  of  the  subject- 
matter  In  controversy  and  of  the  parties  to 
the  suit  by  the  bill  filed  at  No.  1,141,  Decem- 
ber term,  1903,  such  jurisdiction  is  exclusive, 
and  jurisdiction  caimot  be  obtained  either 
by  a  new  proceeding  instituted  in  the  same 
court  or  In  another  jurisdiction."  The  decree 
cannot,  aa  we  think,  be  sustained  on  either 
of  these  propositions.  The  learned  counsel 
have  wholly  overlooked  the  fact  that  the 
case  was  not  heard  on  a  plea  or  answer 
which  discloses  the  facts  they  allege,  but 
upon  a  demurrer  which  does  not,  and  could 
not,  set  up  the  facts  the  coimsel  contend 
sustain  the  decree  of  the  court  It  Is  true 
the  plea  filed  by  the  appellees  alleges  that 
the  bill  did  not  include  all  the  property  held 
In  common  by  the  parties,  but  the  learned 
judge  below  should  not  have  considered  that 
fact.  If  It  were  a  fact,  on  the  demurrer.  The 
bill  Itself  did  not  disclose  the  fact,  and 
showed  nothing  more  than  that  the  parties 
were  the  owners  of  the  property  described  in 
it  There  Is  not  a  single  averment  nor  line 
In  the  bill  that  shows  that  the  parties  were 
the  owners  in  common  of  any  other  realty 
than  that  set  out  in  the  bill.  It  is  therefore 
manifest  that  the  facts  disclosed  by  the 
record  do  not  sustain  this  position  of  the  ap- 
pellees. 

The  other  reason  assigned  In  support  of 
the  decree  Is  equally  untenable  and  without 
merit,  as  an  inspection  of  the  record  clearly 
shows.  The  court  did  not  acquire  jurisdic- 
tion of  the  subject-matter  of  the  plaintifTs 
bill  when  the  prior  bill  was  filed  at  No. 
1,141,  December  term,  1903,  as  the  appellees 
contend.  That  is  simply  an  assertion  with 
no  facta  on  the  record  to  support  it.  The 
present  bill  avers  that  the  parties  are  ten- 
ants In  common  of  certain  real  estate,  folly 
described  therein,  and  sets  out  the  propor- 
tion in  which  they  severally  hold  it  The 
prior  proceeding  at  No.  1,141,  December  term, 
1903,  is  then  referred  to,  and  it  Is  alleged 
that  the  bill  was  filed  for  the  partition,  "inter 


alia,  of  an  undivided  one-third  part  of  the 
lands  and  tenements  described  in  this  bill; 
said  undivided  one-third  of  said  lands  and 
tenements  being  the  portion  of  the  same 
derived,  under  the  intestate  laws  of  the 
commonwealth  of  Pennsylvania,  from  James 
D.  Robinson,  a  deceased  uncle  of  the  said 
parties."  Hence  it  Is  apparent  from  the  alle- 
gations of  the  present  bill  that  the  prior 
bill  Included  but  an  undivided  one-third  of 
the  realty  embraced  In  this  bul  and  held  in 
common  by  the  parties  to  the  proceeding. 
The  court,  therefore,  had  not  previously,  as 
contended  by  the  learned  counsel  of  the  ap- 
pellees, "acquired  jurisdiction  of  the  subject- 
matter"  of  the  present  bill.  And  it  may  be 
suggested  in  this  connection  that,  on  the 
numerous  authorities  cited  by  the  learned 
counsel  of  the  appellees,  the  prior  bill  would 
be  bad  on  demurrer  if,  as  alleged.  It  prayed 
for  the  partition  of  only  the  undivided  one- 
third  interest  of  the  lands  held  in  common 
by  the  parties. 

The  learned  court  was,  therefore,  la  error 
in  sustaining  the  demurrer,  and  the  decree 
must  be  reversed  and  a  procedendo  awarded. 
The  record  will  go  back  to  the  court  below, 
which  will  require  the  pleadings  to  conform 
to  our  equity  rules  and  the  equity  practice. 
If  the  present  bill  does  not  embrace  all  the 
real  estate  held  in  common  by  the  parties, 
as  alleged  by  the  appellees,  and  this  fact  is 
made  to  api>ear  by  proper  pleadings,  it  is 
not  clear  how  the  appellant  can  succeed  in 
the  final  disposition  of  the  cause.  It  ap- 
pears from  the  appellant's  admissions  that 
the  prior  bill,  filed  at  No.  1,141,  December 
term,  1903,  by  John  W.  Robinson,  has.  by 
leave  of  court  been  amended  so  as  to  Include 
all  the  real  estate  owned  in  common  by  the 
parties  to  this  bill.  If,  therefore,  an  attempt 
is  made  to  amend  the  present  bill,  the  ap- 
pellant will  be  met  with  th6  objection  that 
there  Is  now  pending  between  the  same 
parties,  in  the  same  court  a  bill  which  em- 
braces all  the  realty  held  In  common  by  the 
parties.  It  Is  therefore  not  apparent  as  sug- 
gested above,  that  the  reversal  of  the  decree 
of  the  trial  court  in  this  proceeding  will 
ultimately  avail  the  appellant  or  enable  her 
to  have  the  lands  partitioned  on  her  bill  of 
complaint 

While,  on  the  pleadings,  we  must  reverse 
the  decree  below,  we  do  so  with  regret  as  it 
may  delay  the  division  of  the  property  with 
no  apparent  benefit  to  any  of  the  interested 
parties.  The  trial  court  should  facilitate  the 
speedy  disposition  of  both  bills  filed  for  the 
partition  of  the  property,  so  that  the  rights 
of  the  parties  may  be  adjudicated  without 
further  delay. 

The  decree  of  the  court  below  sustaining 
the  demurrer  is  reversed,  with  a  procedendo. 
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FIRST  NAT,  BANK  ▼.  McKINLBT  COAL 

CO,  et  aL 
(Supreme  Conrt  of  PemuylTanhL    Jan.  2, 1906.) 

1.  CORFOBATIONS— CREDITOBS'     BiU/— ATTACH- 
KENT  IN  EquITT. 

An  attachment  will  not  be  issued  in  a  suit 
in  equity  to  compel  officer*  of  a  corporation  to 
restore  tlie  corporate  assets,  wliere  tlie  court 
finds  as  a  matter  of  fact  that  tliere  was  no 
fraudulent  misappropriation  of  them. 

2.  Same— DscbKB. 

Where  a  creditors'  bill  was  filed  against 
the  officers  and  stockholders  of  a  corporation, 
and  the  court  entered  a  decree  that  they  must 
repay  so  much  of  the  assets  of  the  corporation 
received  by  them  as  may  be  necessary  to  pay 
plaintiff's  judgment,  no  attachment  could  issue 
on  the  order  until  the  required  amount  was 
liquidated. 

Appeal  from  Conrt  ot  Common  Pleas,  Alle- 
gheny County. 

Action  by  tbe  First  National  Banlt  of 
Plttsbnrg  against  tbe  McKlnley  Coal  Com- 
pany and  others.  From  a  Judgment  refus- 
ing an  attacbment,  plaintiff  appeals.  Af- 
firmed. 

Collier,  P,  J,,  dismissect  tbe  petition  in  the 
court  t>elow,  saying:  "We  have  again  gone 
over  tbe  case  wltb  care,  and  have  failed  to 
find  anything  in  tbe  decree  itself  to  justify 
tbe  issuing  of  an  attacbment  on  tbe  ground 
of  fraud,  or  in  tbe  findings  and  pleadings  to 
show  that  tbe  conduct  and  acts  of  tbe  de- 
fendants were  fraudulent  and  witb  Craudu- 
lent  intent.  Tbe  only  finding  bearing  at  all 
on  tbe  question  is  one  tbat  there  was  a  mis- 
appropriation by  tbe  defendants,  but  this  is 
far  from  finding  tbat  tbere  was  a  fraudulent 
mlsaiq;>roprlation.  At  any  rate,  until  it  is 
dfltnmlned  bow  mncb,  U  any,  of  tbe  stock 
now  beld  by  tbe  plaintiff.  Is  applicable  to  tbe 
payment  of  tbe  plaintUTs  Judj^ent,  the  court 
would  not  allow  the  attacbment  as  prayed 
for  to  issue." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART.  JJ. 

Levi  Bird  Duff  and  L.  B.  D.  Reese,  fOr 
appellant  Homer  L.  Castle  and  H.  S. 
McKinley,  for  appellees. 

PER  CURIAM.  Tbe  finding  of  tbe  court 
below  was  tbat  certain  stocks  in  tbe  bands 
of  tbe  individual  respondents  were  tbe  prop- 
erty of  the  coal  company,  and  assets  for 
tbe  payment  of  Its  debts,  and  tbat  such  as- 
sets bad  been  "Improperly  disposed  of."  On 
tbe  present  application  for  an  attacbment,  the 
court,  after  again  going  over  tbe  case  witb 
care,  refused  to  find  that  tbe  conduct  of  tbe  re- 
spondents was  fraudulent,  or  tbat  tbere  was 
a  fraudulent  misappropriation  of  tbe  assets. 
Tbis  would  seem  to  bring  tbe  case  within 
tbe  rule  in  McCarrell  t.  Mullins,  141  Pa. 
618,  21  Atl.  77a 

But  there  is  a  second  reason  why  tbe  at- 
tacbment should  not  issue,  alluded  to  by  the 
learned    judge,    though    not    dwelt    upon. 


Tbe  decree  was  tbat  the  defendants  "must 
refund  and  repay  8b  much  of  tbe  stocks, 
l>ond8,  and  assets  of  tbe  McKinley  Coal 
Company,  received  by  them,  or  either  of 
them,  as  may  be  necessary  to  pay  the  plain- 
tlB'a  judgment,  with  Interests  and  costs." 
This  was  an  Indefinite  order,  wbicb  imposed 
no  exact  duty  on  the  respondents.  Until  tbe 
required  amount  was  liquidated,  tbe  decree 
was  wanting  In  the  precision  necessary  for 
its  enforcement  by  attacbment 
Decree  affirmed. 


DINAN  et  ux.  ▼.  SUPREME  COUNCIL 
C.\THOLIC  MUT.  BEN.  ASS'N. 

(Supreme  Court  of  Peimsylvania.    Jan.  2, 
1900.) 

1.  New  TbiaI/— Vebdiot  aoainst  Eviderok. 

Where  the  trial  judge  declares  tbat  the 
verdict  was  shocking  to  every  fair  sense  ot 
justice  and  right  it  was  reversible  error  for  him 
to  fail  to  set  the  verdict  aside. 

[Ed.  Note. — For  cases  in  point  see  voL  Si, 
Cent  Dig.  New  Trial,  I  ISO.f 

2.  iNsnRANCE— BENErrr  Cebtificate— Acnow 

— QUE.STI0N8  FOB  JUBT. 

In  an  action  to  recover  on  a  death  certifi- 
cate, where  the  defense  was  that  the  member 
was  over  50  years  old  when  he  was  initiated, 
which  was  beyond  the  age  limit  of  the  associa- 
tion, and  there  Is  offered  a  statement  of  deceased 
under  oath  In  naturalUation  proceedings  show- 
ing tbat  he  was  over  56  years  of  age  at  the  time 
of  his  initiation,  which  evidence  remained  nnim- 
peached,  a  verdict  should  be  directed  for  de- 
fendant 

Appeal  from  Coturt  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Andrew  A.  Dinan  and  Mary  O. 
Dinan,  bis  wife,  against  the  Supreme  Council 
of  the  Catholic  Mutual  Benefit  Association. 
Judgment  for  pialntiers,  and  defendant  ap- 
peals.   Reversed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  B.  Reid  and  A.  V.  D.  Watterson,  for 
appellant  G.  W.  Williams,  N.  S.  Williams, 
and  Albert  J.  Edwards,  for  appellees. 

BROWN,  J.  Tbis  case  bas  t>een  tried  five 
times  in  tbe  court  below.  It  bas  reached  us 
three  times — ^twice  l>efore  on  appeals  by  tbe 
plaintiff  (201  Pa.  863,  50  Atl.  999,  and  210 
Pa.  456,  60  Atl.  10),  and  now  on  tbe  defend- 
ant's appeal  from  a  judgment  In  favor  of  tbe 
plaintiff.  Her  right  to  recover  depends  upon 
the  age  of  her  father  at  tbe  time  be  became 
a  member  of  tbe  supreme  council  of  tbe 
Catholic  Mutual  Benefit  Association  and  re- 
ceived the  certificate  of  membership  In  which 
she  was  named  as  the  beneficiary.  By  section 
177  of  tbe  constitution  of  tbe  association  no 
person  over  50  years  of  age  can  become  a 
meml>er  of  it  In  the  application  of  tbe  de- 
ceased for  membership,  dated  July  2,  1891, 
be  gave  September  15, 1842,  as  tbe  date  of  bis 
birth,  making  bis  age  lees  tban  49  years  at 
i  tbe  date  of  bis  initiation — ^August  20,  1891. 
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On  the  fourth  trial  a  verdict  was  directed 
tor  the  defendant  by  the  learned  president 
Judge  of  the  court  below  because,  In  his  opln- 
1(»,  it  bad  established  bj  strong  evidence  that 
the  decedent  was  over  50  years  of  age  when 
be  applied  for  membership  in  the  association. 
On  appeal,  we  held  this  direction  to  have 
been  error,  for  the  reason  that  the  credibility 
of  the  witnesses,  upon  whose  testimony  the 
defendant  relied  to  establish  the  over  age  of 
the  insured,  was  for  the  jury,  especially  In 
view  of  their  answers  on  cross-examination. 
Dinan  v.  Supreme  Council  of  the  Catholic 
Mutual  Benefit  Association,  210  Pa.  466, 
60  AtL  10.  On  the  last  trial,  from  which  we 
have  this  appeal,  the  question  of  the  age  of 
the  insured  was  submitted  to  the  Jury,  be- 
cause the  learned  trial  Judge  was  of  opinion 
that  he  was  required  to  do  so,  in  view  of 
what  we  said  in  reversing  the  Judgment  on 
the  fourth  trial.  The  result  was  a  verdict 
in  favor  of  the  plalntifTs,  which,  in  the  opinion 
refusing  a  new  trial,  is  said  to  be  "shocking 
to  every  fair  sense  of  Justice  and  right,"  as 
the  testimony  was  "an  overwhelming  demon- 
stration against  plaintllTs'  right  of  recovery — 
a  demonstration  with  almost  mathematical 
precision  that  Coll,  at  the  date  of  acquiring 
membership  in  1891,  was  not  under  50  years 
'Of  age;  was  not  48  years  of  age,  as  his  ap- 
plication for  membership  certifies,  but  some 
66  or  57  years  of  age."  This  statement  of 
the  trial  Judge  was  fully  Justified,  and  his 
duty  in  passing  upon  the  application  for  a 
new  trial  was  free  from  all  doubt  He  does 
not  simply  state  that  the  finding  was  one  he 
would  not  have  made  in  view  of  the  testi- 
mony, or  that  he  cannot  set  it  aside  for  the 
reason  that  he  does  not  agree  with  It,  but 
declares  it  to  be  "shocking  to  every  fair  sense 
of  Justice  and  right,"  as  it  was  a  finding  in 
the  face  of  undisputed  documentary  evidence 
to  the  contrary.  In  such  a  case  there  is  but 
one  course  open  to  a  trial  Judge,  and  that  is 
to  set  the  verdict  aside;  for  to  sustain  It  la 
to  sanction  injustice  in  a  court  of  Justice.  In 
all  cases  where  the  court  Is  satisfied  that  the 
finding  of  the  Jury  is  against  the  truth.  Jus- 
tice will  not  be  administered  unless  it  is 
set  aside ;  for  it  is  not  vere  dictum,  on  which 
alone  Judgment  can  be  Justly  entered.  But 
for  the  power  lodged  In  courts  to  set  aside 
untrue  findings,  the  infliction  of  injustice 
could  not  be  avoided;  for,  great  as  may  be 
the  Jury  system,  whims,  sympathies,  preju- 
dices, and  caprices  at  times  Influence  and  con- 
trol the  Judgment  of  men,  even  when  sworn 
to  be  guided  only  by  the  law  and  the  evidence 
In  the  case.  The  remedy  for  a  perverse  ver- 
dict, or  for  one  so  clearly  against  the  weight 
of  the  evidence  that  it  will  result  in  wrong, 
if  allowed  to  stand,  is  to  set  It  aside  and 
grant  a  new  trial,  and  the  power  to  do  so, 
existing  in  the  trial  court  ought  to  be  un- 
flinchingly exercised:  Kohler  v.  Pennsyl- 
vania R.  R.  Co.,  135  Pa.  346,  19  Atl.  1049. 
No  other  view  of  this  verdict  is  possible  than 
that  entertained  by  the  trial  Judge,  and  it 


was  therefore  bis  clear  duty  to  aet  It  aside. 
The  case  having  been  submitted  to  the  Jory 
Bnder  a  state  of  facts  that  permitted  of  iHit 
one  conclusion,  a  dlffersit  one  cannot  be 
permitted  to  stand. 

But  the  case  ought  not  to  have  proceeded 
80  far  as  to  have  made  it  necessary  for  tbe 
defendant  to  ask  for  a  new  trial.  On  the  last 
trial  a  situation  was  presented  very  dlfTer- 
ent  from  that  on  the  fourth,  in  which  It  was 
for  the  Jury  to  pass  upon  the  credibility  of 
the  witnesses  called  by  the  defendant  At 
this  fifth  trial  a  petition  of  Charles  Coll  for 
naturalization,  addressed  to  the  Circuit  Court 
of  the  United  States  for  the  Western  District 
of  Peimsylvania,  dated  October  4,  1856,  and 
sworn  to  by  him,  was  oflFered  in  evidence  by 
the  defendant  In  this  petition  Coll  declared 
himself  at  that  time  to  be  over  21  years  of 
age.  Maurice  Coll,  a  brother  of  the  father 
of  plaintiff,  testified  that  the  signature  to  the 
petition  was  that  of  the  insured,  add  further 
stated  that  21  days  later,  on  October  25,  1866, 
Charles,  who  was  older  than  he,  appeared 
In  the  same  coVnrt  at  his  instance  and  request 
and  vouched  for  him  on  his  petition  for  nat- 
uralization, in  which  he  at  that  time  stated 
that  he  himself  was  over  21  years  of  age — • 
fact  reaffirmed  by  him  in  his  testimony  on 
thla  last  trial.  No  attempt  was  made  to 
question  the  credibility  of  this  witness,  nor 
to  Impeach  the  petition  of  the  insived  for 
natoralicatlon  taken  from  the  records  of  tt» 
United  States  court  in  which  he  gave  his 
age  as  ov^*  21  years  in  October,  1866,  mak- 
ing him  in  18S1  ova  66  years  of  age.  WId» 
this  documentary  evidence  before  the  conrt, 
Blwwlng  Coil's  own  declaration  under  oath,. 
In  October,  1866,  that  he  was  then  more  thaik 
21  years  of  age,  the  question  of  the  credibility 
of  witnesses  was  no  longer  for  the  Jury's  de- 
termination; but  their  duty  was  to  retora 
a  finding  in  accordance  with  the  nnimpeacbed 
and  conclusive  vrritten  evidence  in  the  case, 
and  they  should  have  been  so  instructed  by 
aflirming  the  defendant's  fourth  point  aaking- 
that  a  verdict  be  directed  in  its  favor.  The 
prima  facie  case  of  the  plalntUT,  as  made  ont 
by  the  certificate  of  membership,  upon  which 
alone  she  relied  for  her  father's  age,  waa 
completely  overcome 

The  Judgment  below  is  reversed,  and  Judg- 
ment is  now  entered  here  for  the  defoidant 


SCHOFIBLD  V.  TURNER. 

(Supreme  Conrt  of  Pennsylvania.    Jan.  SL 
1906.) 

Irsubamok  —  MnruAL  Comparibs  —  Assbss- 
MENTS — Limitations. 

Limitations  run  in  favor  of  a  member  of 
a  mutual  insurance  company  as  to  an  assess- 
ment levied  by  a  receiver  of  the  company  from 
the  decree  authorizing  the  asaessment,  and 
not  from  the  date  when  the  Insolvency  of  the 
company  was  established. 

Appeal  from  Superior  Court. 

Action  by  Charles  S.  Schofleld,  receiver  of 
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the  Mtiui  Mutual  Lire  Stcx^  Insurance  Com- 
pany, against  Alfred  Turner.  From  a  Judg- 
jnent  of  the  Snperlor  Court,  affirming  a  judg- 
ment making  absolute  a  rule  for  Judgment 
(or  want  of  a  sufficient  affidavit  of  defense, 
defendant  appeals.    Affirmed, 

From  the  record  it  appeared  that  iqxm  the 
application  of  the  Attorney  General  the 
^tna  Mutual  Lire  Stock  Insurance  Company 
-was,  on  June  29,  1895,  declared  insolvent  by 
the  court  of  common  pleas  of  Dauphin  coun- 
ty, and  Charles  S.  Schofleld  was  appointed  re- 
•cclver  of  the  company.  On  November  18, 
1896,  the  same  court  authorized  the  receiver 
-to  levy  and  collect  an  assessment  upon  the 
■outstanding  policies  of  the  company.  The 
present  suit  was  brought  on  November  18, 
1002.  The  defendant  pleaded  the  statute  of 
limltatioua. 

Argued  before  MITCHBLL,  C.  X,  and 
TELL,  BBOWN,  MBSTREZAT,  POTTER, 
aiLKIN,  and  STEWART,  JJ. 

W.  K.  Jennings  and  D.  C.  Jennings,  for  ap- 
pellant Pier  DannalB  and  Charles  S.  Scho- 
fleld, for  appellee. 

BROWN,  J.  A  misapprehension  of  what 
was  decided  in  Swearingen  v.  Dairy  Com- 
pany, 196  Pa.  68,  47  Atl.  941,  53  L.  R.  A.  471, 
-is  doubtless  responsible  for  this  appeal.  In 
that  cafte  the  proceeding  was  Instituted  to 
compel  the  payment  of  balances  due  by 
-Stockholders  for  unpaid  subscriptions  to  the 
capital  stock  of  the  insolvent  corporation. 
The  amount  that  each  stockholder  still  owed 
-on  his  stock  was  25  per  cent  of  Its  par 
value,  a  definite  sum,  which  the  company, 
4kt  any  time  before  its  insolvency,  might  tiave 
called  upon  him  to  pay,  but  (tntil  so  called, 
there  was  no  liability  to  pay,  and  the  statute 
of  limitations  could  not  therefore,  begin  to 
run.  On  January  6,  1891,  when  the  company 
admitted  its  insolvency  and  executed  a  deed 
of  assignment  for  the  benefit  of  its  creditors, 
e^ery  stockholder  knew  that  the  balance  of 
his  unpaid  subscription — a  fixed  sum — 
might  he  needed  for  the  payment  of  the  com- 
pany's Indebtedness,  and  the  r^resentative 
•of  the  company,  its  assignee,  knew  the  bal- 
ance was  due.  With  the  liability  thus  fixed, 
and  the  right  to  enforce  it  established,  the 
statute  of  limitations  began  to  run  from  the 
time  of  insolvency.  The  liability  of  a  stock- 
bolder  being  definitely  fixed  by  the  amount 
of  his  unpaid  subscription,  the  corporation, 
before  insolvency,  may  enforce  it  by  calling 
for  payment  and  an  assignee  thereafter  may 
at  once  proceed  to  reduce  the  liability  to  a 
Judgment  This  is  what  was  decided  in  that 
case,  summed  up  in  the  following  sentence: 
••The  right  of  action  of  the  plainUtf,  what- 
ever it  was,  accrued  upon  the  fact  of  insol- 
vency of  the  dairy  company  shown  by  the 
assignment  for  the  benefit  of  creditors,  and 
the  statute  of  limitations  began  to  run  from 
that  date." 

In  the  case  of  Franklin  Savings  Bank,  to 


Use,  etc.,  V.  Bridges  (Pa.)  8  AtL  611,  cited 
by  the  appellant  it  appeared  that  prior 
to  the  execution  of  the  deed  of  assignment 
In  1878  the  board  of  directors  tiad  laid  an 
assessment  for  the  entire  balance  due  on  the 
subscription  to  the  stock.  The  right  of  action 
accrued  at  the  time  the,  assessment  was  laid, 
but  the  suit  to  recover  the  balance  was  not 
instituted  until  more  than  seven  years  after 
the  deed  of  assignment  had  been  executed. 
In  the  late  case  of  Cook  v.  Carpenter  (LIp- 
per's  Appeal)  212  Pa.  165,  61  Atl.  799.  In 
which  the  present  Chief  Justice  exhaustively 
reviews  the  cases  on  the  subject  of  the  running 
of  the  statute  of  limitations  in  suits  brought 
on  claims  like  the  present  the  same  rule  is 
recognized.  Speaking  of  the  liability  of  a 
stockholder  to  pay  a  balance  due  on  his  sub- 
scription when  called  for  by  the  company,  he 
says:  "Until  such  call,  there  is  no  obliga- 
tion on  the  stockholder  to  pay.  It  may  never 
be  made.  If  the  enterprise  is  successful 
and  profitable  from  the  start  or  the  pro- 
vision for  capital  has  been  larger  than 
actual  needs  require,  the  duty  of  payment  is 
only  a  reserve  duty  for  possible  contingen- 
cies, and  until  they  happen,  either  by  calls 
by  the  corporation  on  the  subscriptions,  or 
by  the  rights  of  creditors,  there  is  no  duty 
of  the  subscriber  to  pay,  no  right  of  action 
against  him  for  nonpayment  and  no  start- 
ing point  for  the  statute  of  limitations." 

The  difference  between  the  liability  of  a 
member  of  a  mutual  Insurance  company  and 
the  holder  of  capital  stock  In  a  corporation 
on  his  unpaid  subscription  seems  to  be  over- 
looked by  the  aiq;>ellant  Just  what  liability 
he  assumed  as  a  member  of  the  insolvent 
mutual  insurance  company  does  not  appear 
either  from  the  plaintiff's  statement  or  the 
affidavit  of  defense',  but  we  assume  It  to  t>e 
on  a  premium  note  or  under  the  charter 
and  by-laws  of  the  assoclatlcm.  Though  the 
liability  of  a  stodcholder  is  different  from 
that  of  a  member  of  a  mutual  insurance  com- 
pany, it  cannot  be  enforced  In  either  case 
until  a  right  of  action  accrues  upon  It 
from  which  time  only  the  statute  begins  to 
run.  The  stockholder,  during  the  solvency 
of  the  corporation,  can  be  called  upon  at  any 
time  by  the  boaris  of  directors  to  pay  the 
balance  due  on  his  stock,  but  the  monber 
of  the  mutual  association  makes  no  such  un- 
conditional promise  to  pay.  It  is  not  a  prom- 
ise to  pay  the  whole  amount  of  his  premium 
note,  or  any  sum  fixed  by  the  charter  or 
by-laws,  but  such  sum  or  sums  from  time 
to  time  as  may  be  assessed  against  him  as 
his  portion  required  for  the  necessities  or 
losses  of  Us  company.  How  much  that  por- 
tion is  cannot  be  known  to  him,  nor  to  the 
company,  until,  after  its  necessities  or  losses 
have  been  ascertained,  it  is  enabled  to  notify 
him  how  much  he  must  pay  and  to  demand 
payment  of  the  same.  His  liability  is  not 
absolute,  but  conditional,  depending  up<m  the 
necessities  or  losses  of  the  company  and  the 
demand  of  its  officers.    His  liability  upon 


Digitized  by  VjOOQIC 


1070 


62  ATLANTIC  REPORTEll. 


(Pm. 


blB  note,  If  he  gives  one,  Is  upon  assessment 
and  notice  of  tbe  same  after  the  happening 
of  a  contingency  npon  which  the  company 
Is  authorized  to  make  the  assessment  on  the 
note  and  upon  performance  by  It  of  the  con- 
ditions precedent  to  its  right  as  the  holder 
to  enforce  payment  of  the  assessed  liability ; 
and  so  It  Is  if  the  liability  arises  from  an 
agreement  to  be  bound  by  the  charter  and 
by-laws.  The  power  and  the  duty  of  mak- 
ing the  assessment  are  in  the  company  until, 
upon  its  Insolvency  or  dissolution,  they  pass 
to  a  receiver.  But  neither  the  one  nor  the 
other  can  bring  an  action  without  first  mak- 
ing the  assessment  and  complying  with  the 
conditions  upon  which  the  member  of  the 
insurance  company  obligates  himself  to  pay. 
In  Elchman  v.  Hersker,  170  Pa.  402.  33  Atl. 
229,  the  assessment  was  not  made  within  six 
years  of  the  date  of  the  policies  and  the 
premium  note,  nor  within  six  years  from 
the  date  of  the  losses,  the  payment  of  which 
had  created  the  debt  sought  to  be  satisfied 
by  assessment,  and  It  was  said  by  our  late 
Brother  Dean,  "Nor  is  it  any  answer  to 
say  the  company  was  dilatory  In  levying  the 
assessment.  Mere  indulgence  In  levying  the 
assessment  will  not  bar  the  right;  delay  in 
enforcing  collection  after  levy  and  demand 
would."  Here  there  was  no  delay  after  levy 
and  demand.  That  case,  and  Smith  v.  Bell, 
107  Pa.  352,  without  more,  were  conclusive 
upon  the  court  below  in  directing  Judgment 
to  be  entered.  After  referring  to  Elchman 
V.  Hersker,  in  Cook  v.  Carpenter  (Upper's 
Appeal)  212  Pa.  165,  61  Atl.  799,  It  is  said: 
"Distinctions  based  on  the  wording  of  the 
charters  or  the  statutes  under  which  they 
were  conferred  were  repudiated,  and  the  deci- 
sion put  explicitly  on  the  general  principle 
that  the  obligation  was  not  to  pay  at  once 
but  upon  a  future  event,  the  levying  of  an 
a<!sessment  by  the  directors,  and  the  statute 
did  not  be^n  to  run  until  such  assessment" 
Judgment  affirmed. 


CARSON  et  al.  r.  ALLEGHENY  CITY. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 

1906.) 

1.  Municipal  Cobpokations  —  Street  Ik- 

PBOVEMBNT— RePOBT  OP  VIEWERS — EVIDENCE 

OF  Benefits. 

Where  a  report  of  viewers  assessing  benefits 
and  damages  in  a  road  case  was  appealed  from, 
and  the  report  was  prepared  in  proceedings 
under  Act  May  16,  1891  (P.  L.  75),  it  cannot 
be  received  as  prima  facie  evidence  of  tbe  bene- 
fits as  therein  mentioned,  as  provided  by  Act 
April  2,  1903  (P.  L.  124),  for  reports  of  viewers 
in  proceedings  under  the  latter  act. 

2.  Same— Appeal  from  Report— Evidence, 

Wliere  an  appeal  is  taken  in  a  road  case 
from  viewers'  report,  the  contract  for  the  im- 
provement is  inadmissible  in  evidence  for  de- 
fendant 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 
Action  by    William    Carson    and    others 


against  Allegheny  City.    Judgment  for  plain- 
tUTs,  and  defendant  appeals.    Affirmed. 

Tbe  following  is  a  portion  of  tbe  opinion  of 
the  court  below  on  refusing  a  new   trial: 

"This  was  an  appeal  by  plaintlfl  from  a  re- 
port of  a  board  of  viewers  assessing  benefits 
and  damages  for  widening  and  changing  tbe 
grade  of  West  End  avenue  in  defendant  city, 
and  is  one  of  the  few  appeals  takai  ondtf 
the  act  of  1901  remaining  undisposed  of. 
The  report  was  filed  in  court  and  confirmed 
nisi  on  November  4,  1902,  and  that  report 
awarded  plaintiffs'  damages  in  the  sum  of 
$651.75,  and  assessed  benefits  against  them 
in  the  sum  of  $2,900.  At  the  trial  a  verdict 
was  rendered  in  plaintiffs  favor  for  $3,500. 
In  presenting  defendant's  case,  defendant's 
counsel  offered  in  evidence  the  viewers'  re- 
port for  the  purpose  of  showing  tbe  award 
and  assessment  made  by  the  board,  and  in 
support  of  the  offer  cited  that  part  of  secUca 
6  of  the  act  of  AprU  2, 1903  (P.  L.  127),  which 
is  as  follows:  'Upon  the  trial  of  any  such 
appeal  In  court  the  report  of  viewers,  as 
finally  approved,  confirmed,  modified,  or 
changed  by  tbe  court  shall  be  prima  fade 
evidence  of  the  benefits  as  therein  men- 
tioned.' An  objection  to  the  offer  was  sus- 
tained, and  npon  that  ruling  this  motion  for 
a  new  trial  is  principally  based.  Tbe  act  of 
1903  amends  sections  2  and  6  of  the  act  ot 
May  16,  1891  (P.  L.  76,  77),  providing  a  new 
means  for  giving  notice  to  property  owners 
of  the  action  of  the  viewers,  and  autborizing 
councils  to  provide  by  whom  such  notice 
shall  be  given.  The  act  further  requires 
the  report  to  be  filed  In  the  office  of  the  pro- 
tbonotary  and  confirmed  nisi,  which  report, 
after  30  days,  becomes  conclusive  unless  ex- 
cepted to  or  appealed  from  within  that  time 
Tbe  amended  statute  further  requires  the 
property  owner  aiH)ealing  from  snch  report 
to  make  affidavit  that  tbe  appeal  Is  not  taken 
for  delay.  Then  follows  the  clause  above 
quoted,  which  defendant  claims  makes  the 
report  'prima  facie  evidence  of  the  benefits 
as  therein  mentioned.'  Tbe  offer  was  re- 
fused because,  in  our  opinion,  this  case  was 
not  within  the  act  The  report  here  was 
made  under  the  provisions  of  the  act  of  1891 
and  before  the  passage  of  the  act  of  1903. 
There  is  a  material  difference  In  tbe  pro- 
visions of  these  acts.  Upon  completion  of 
the  viewers'  report  in  this  case,  notice  of  the 
time  and  place  of  the  viewers'  meeting,  to 
hear  exceptions  to  tbelr  schedule  of  assess- 
ments for  benefits  and  damages,  was  not 
given  property  owners  In  the  manner  re- 
quired by  the  act  of  1903.  The  report  was 
not  filed  in  the  office  of  the  prothonotary 
and  confirmed  nisi.  Neither  had  appellants 
stated  the  grounds  npon  or  for  which  the  ap- 
peal was  taken,  except  in  a  general  way,  nor 
had  they  made  affidavit  that  the  appeal  was 
not  intended  for  delay.  Under  these  cir- 
cumstances, we  were  of  opinion  the  report 
was  not  admissible.  Wblle  the  Legislature 
undoubtedly  had  the  right  to  make  tbe  report 
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prima  fade  evidence  of  benefits  sustained, 
the  statute  should  clearly  show  such  inten- 
tloa  The  act  says,  'upon  the  trial  of  any 
such  appeal  in  court,'  which  It  seems  to  ns 
means  an  appeal  taken  in  compliance  with 
the  requirements  of  the  act  of  1903,  'the  re- 
port •  •  •  shall  be  prima  facie  evidence 
of  the  benefits  as  therein  mentioned.'  This 
language,  In  onr  opinion,  refers  to  a  report 
prepared  and  filed  In  accordance  with  the 
amended  act  of  assembly,  and  does  not  refer 
to  a  report  made  under  a  previously  existing 
law  and  not  prepared  and  filed  as  required 
by  the  later  statute.  Viewers'  reports  made 
and  filed  since  the  approval  of  the  act  of  1903 
are  probably  admissible  as  prima  fade  evi- 
dence of  benefits  sustained,  but  those  made 
under  the  act  of  1S91  are  not,  and  were  not 
intended  to  be  by  the  Legislature. 

"The  second  reason  for  a  new  trial  refers 
to  our  refusal  to  admit  as  evidence  on  the 
part  of  defendant  the  contract  between  the 
city  and  the  contractors  for  doing  the  grad- 
ing on  the  street  It  seems  to  us  this  reason 
needs  no  discussion.  That  contract  could 
not  have  given  the  jury  any  Information 
whatever  as  to  the  value  of  plaintiff's  prop- 
erty either  before  or  after  the  Improvement. 
It  was,  therefore,  not  proper  evidence." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

W.  W.  Stoner,  Stephen  G.  Porter,  and  Craig 
Smith,  for  appellant.  Frank  P.  Sproul  and 
Thomas  M.  Marshall,  Jr.,  for  appellees. 

PER  CURIAM.  Judgment  affirmed,  on  the 
opinion  of  the  court  below  refusing  a  new 
trlaL 


DUQUESNE  BOROUGH  t.  KEELER. 

(Supreme  Coort  of  Pennsylvania.    Jan.  2, 
1906.) 

1,  MOMICIPAI.    CORPOBATIONS    —    STBEET    IK- 

PBOVEiiENTS— Assessments — Set-Oit. 

On  report  of  viewers  assessing  bene6ts  for 
the  improvement  of  a  street  wliere  tlie  land- 
owner appeals,  be  cannot  set  off  a  claim  for 
damages  caused  by  the  widening  of  the  street 
by  an  ordinance  passed  nine  months  after  the 
contract  for  the  improTement  bad  been  awarded, 
wliere  the  cost  of  the  widening  was  assessed 
before  other  viewers  in  a  separate  proceeding, 

2.  Same— Notice  of  Obdinancb. 

Where  a  borough  failed  to  give,  within  10 
days  of  the  passage  of  an  ordinance  for  grading 
and  paving  of  a  street,  the  notice  required  by 
Act  May  16,  1891,  S  10  (P.  L.  79).  it  was  not 
fatal  to  the  assessments  for  the  cost  of  the  im- 
provement. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Munidpal  Corporations,  t  779.] 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  Duquesne  borough  against 
Leonora  Keeler.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Defendant  presented,  inter  alia,  the  fol- 
lowing   points:    "(2)  The    plaintiff,    having 


offered  no  evidence  that  the  coundl  author- 
ized the  signing  of  the  contract  for  the  grad- 
ing, paving,  and  curbing  of  Duquesne  ave- 
nue, or  that  the  burgess  approved  of  the 
signing  of  the  said  contract  by  ordinance  or 
otherwise,  the  plaintiff  cannot  recover,  and 
the  verdict  should  be  for  the  defendant 
Answer:  Refused.  (3)  If  the  Jury  find  from 
the  evidence  that  the  borough  of  Duquesne 
undertook  to  grade,  pave,  and  curb  Duquesne 
avenue  In  accordance  with  the  provisions  of 
the  act  of  assembly  passed  May  16,  1891, 
upon  the  petition  of  a  majority  In  numtter 
and  Interest  of  the  owners  of  property 
abutting  thereon,  and  that  without  further 
I>etltion  by  the  property  holders,  the  council 
did  not  grade,  pave,  and  curb  Duquesne 
avenue  as  petitioned  for,  but  did  grade,  pave, 
and  curb  a  portion  thereof  to  a  greater 
width  than  that  embraced  within  the  lines  of 
the  street  at  the  time  the  same  was  petitioned 
for,  without  the  consent  of  the  petitioner,  in 
that  event  the  plaintiff  cannot  recover  in 
this  adion,  and  the  verdict  should  be  for  the 
defendant  Answer:  Refused,  for -the  reason 
that  there  Is  no  evidence  that  they  did  not" 
Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART.  J  J. 

W.  T.  Tredway,  for  appellant    Fred  W. 
Scott  for  appellee 

FELL,  J.  This  action  was  to  recover  bene- 
fits accruing  to  the  defendant's  property  by 
the  grading,  curbing,  and  paving  of  Duquesne 
avenue.  The  defendant's  main  contention  at 
the  trial  was  that  a  part  of  the  avenue  was 
widened  after  the  passage  of  the  ordinance 
for  its  grading,  etc.,  and  that  the  work  done 
on  the  new  part  was  without  any  authority, 
no  new  ordinance  having  been  passed  pro- 
viding for  It  and  that  she  was  entitled  to 
set  off  against  the  claim  for  paving  and  grad- 
ing her  damages  resulting  from  the  widening 
of  the  street  In  support  of  this  contention 
the  defendant  offered  no  proofs,  and  It  was 
not  sustnined  by  the  facts  brought  out  by 
the  witnesses  for  the  plaintiff.  The  ordi- 
nance called  for  the  paving  of  the  avenue 
without  stating  Its  width,  and  It  did  not  ap- 
pear to  what  width  It  bad  been  paved.  If 
the  defendant  was  charged  with  any  part 
of  the  cost  of  work  not  duly  authorized,  she 
failed  to  show  It  at  the  trial,  and  the  court 
properly  disregarded  this  ground  of  defense. 
The  widening  was  by  ordinance  passed  nine 
months  after  the  contract  for  grading  had 
been  awarded,  and  there  were  separate  pro- 
ceedings before  another  set  of  viewers  as- 
sessing the  cost  thereof.  It  is  clear  that  the 
defendant's  claim  for  damages  because  of 
the  widening  could  not  be  considered  in  the 
proceeding  before  us. 
Nor  was  the  failure  to  give  the  notice 
I  provided  for  by  section  10  of  the  act  of 
I  May  16.  1801  (P.  L.  79),  within  10  days  of 
'  the  passage  of  the  ordinance,  fatal  to  the 


Digitized  by 


Google 


1072 


62  ATLANTIC  BBPORTBR. 


(Pa. 


plaintiff's  claim.  The  section  mentioned  pro- 
vides that  notice  of  the  approval  of  the  or- 
dinance for  the  improving  of  a  street  shall 
be  given  within  10  days  by  bandbills  posted 
along  the  line  of  the  proposed  improvement, 
setting  forth  the  fact  and  date  of  the  ap- 
proval, and  that  the  petition  for  the  improve- 
mait  was  signed  by  a  majority  in  interest 
and  number  of  owners  of  abutting  properties, 
and  any  one  In  interest,  denying  that  It  was 
so  signed,  may  appeal  to  the  court  of  com* 
mon  pleas  for  a  determination  of  the  question 
whether  the  Improvement  was  petitioned  for 
by  the  requisite  majority.  This  section.  It 
was  said  in  O'Mara's  Appeal,  194  Pa.  86, 
45  Atl.  127,  is  a  special  provision  for  raising, 
before  the  expense  of  the  improvement  has 
been  incurred,  the  objection  that  a  majority 
of  the  property  owners  bad  not  signed  the 
petition,  and  the  penalty  tor  not  raising  It 
l8  estoppel.  If  no  notice,  or  an  inadequate 
notice.  Is  given,  the  owner  la  not  estopped, 
and  thlEi  ground  of  defense  is  open  at  the 
trial  The  failure,  however,  to  give  notice 
does  not  -Invalidate  the  ordinance  and  all 
proceedings  under  it  The  power  to  con- 
tract for  a  street  Improvement  is  not  given 
by  this  section.  It  regulates  only  the  man- 
ner in  which  a  particular  question  that  af- 
fects the  exercise  of  the  power  may  be  de- 
cided, and  concludes  parties  in  Interest  who 
do  not  raise  the  question  in  the  manner 
prescribed,  The  section  does  not  confer 
Jurisdiction  on  the  council,  but  .regulates  a 
method  of  procedure  for  the  determination 
of  a  particular  question.  In  Pittsburg  v. 
Conrsin,  74  Pa.  400,  it  was  held  that  a  failure 
to  comply  with  a  provision  of  the  act  of  1864, 
requiring  notice  to  be  given  of  assessments 
for  grading  or  curbing  streets  in  order  that 
interested  parties  might  have  an  opportunity 
to  correct  mistakes,  did  not  Invalidate  the 
assessment  but  made  it  nonconcluslve,  and 
left  it  open  for  the  propei-ty  owner  to  show  at 
the  trial  that  mistakes  had  been  made.  In 
Erie  City  v.  Willis,  28  Pa.  Super.  Ct.  450, 
section  36  of  the  act  of  May  16,  1901  (P.  L. 
252),  was  under  consideration,  and  It  was 
decided  that  the  efTect  of  a  failure  to  give 
notice  of  the  time  and  place  of  making  the 
assessment,  as  provided  for,  was  to  make  the 
assessment  nonconcluslve,  but  not  to  make 
it  Invalid. 
The  Judgment  is  aflSrmed. 


HATS  V.  FOREST  OIL  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

1.  Mines  and  Minebals  — On.  Lbask— Con- 

STBUCnON. 

An  oil  and  gas  lease  provided  that  it  should 
be  void  if  a  well  was  not  completed  within 
three  months  from  its  date,  unless  the  lessee 
paid  $500  monthly  for  each  month's  delay  in 
completing  the  well,  each  payment  to  extend 
the  time  for  completion  for  one  month.  Held, 
that  the  monthly  payment  waa  only  a  condition 


precedent  necessary  to  maintain  the  vital!  .y  of 
the  lease,  and  was  not  a  covenant  to  pay  $of>i) 
per  month  until  the  well  should  be  completed 
or  the  lease  surrendered. 
2.  Sauk— GoKPLETioK  of  Well. 

Where  an  oil  lease  provided  fot  the  comple- 
tion of  a  well,  and  the  lessor  has  treated  a  well 
as  completed  and  has  accepted  royalties  for 
2V^  years,  he  cannot  claim  that  the  well  was 
not  completed  in  the  first  instance. 

Appeal  from  Court  of  €k>mmon  Pleas,  Al- 
legheny County. 

Action  by  L.  O.  Hays  against  the  Forest 
Oil  Ciompany.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Frazer,  P.  J.,  upon  the  trial  In  tbe  ooort 
below,  charged,  inter  alia,  as  follows: 

"As  we  understand  this  agreement,  defend- 
ant Is  not  liable  for  the  $500  rental.  In  this 
action  at  least  Under  tbe  clause  we  have 
Just  read  to  you,  if  tbe  defendant  failed  to 
complete  the  well  within  three  montbs  that 
was  the  end  of  the  lease.  It  required  no  for- 
feiture. It  required  no  action  upon  the  part 
of  the  plaintiff  to  end  the  term  and  enable 
him  to  get  possession  of  his  property.  That 
was  the  end  of  the  lease,  and  plaintiff  had  tbe 
right  to  go  upon  the  land,  take  possession  of 
It  and  oust  defendant  As  we  read  the  con- 
tract there  is  no  covenant  or  agreement  upon 
tbe  part  of  'Mr.  Thompson  to  pay  the  $500. 
He  does  not  agree  to  pay  that  sum,  but  under 
the  lease,  If  the  well  was  not  completed  with- 
in-the  three  months,  lessee  might  secure  an  ex- 
tension of  another  month  by  paying  f300. 
There  la  nothing,  however,  in  the  contract  re- 
quiring him  to  do  so.  If  the  well  was  not 
completed  within  the  three  months,  and  he  did 
not  see  fit  to  continue  the  lease,  he  coold  sur- 
render It  by  falling  to  make  the  payment  As 
we  understand  that  clause,  and  reading  it  In 
connection  with  the  case  of  Glasgow  v.  Gas 
Company,  which  you  have  heard  counsel  read, 
we  are  of  the  opinion  plaintiff,  under  tbe  cir- 
ctuustances  of  this  case.  Is  not  entitled  to 
recover  the  rental  here  sued  for. 

"In  addition  to  what  we  have  said,  there  Is 
another  reason  set  up  by  defendant  which, 
in  our  opinion,  la  sufficient  to  prevent  plaintiff 
from  recovering;  that  Is,  the  completion  of 
the  well.  Who  bad  the  right  to  determine 
when  the  well  was  completed?  In  the  ab- 
sence of  bad  faith  upon  the  part  of  the  lessee, 
we  think  that  was  his  right  If  there  was 
any  bad  faith,  it  would,  perhaps,  be  a  ques- 
tion for  tbe  Jury;  but  without  that  it  seems 
to  us  the  driller,  the  lessee  in  this  case,  would 
have  the  right  to  say  whether  the  well  was 
completed  or  not  In  a  recent  case  the  ques- 
tion was  as  to  what  was  meant  by  'producing 
oil  In  paying  quantities,'  and  the  Supreme 
Court  used  this  language,  and  I  see  no  reason 
why  the  principle  laid  down  there  should  not 
be  applicable  to  this  case:  'So  long  as  the 
lessee  is  acting  In  good  faith  on  business 
Judgment  he  Is  not  bound  to  take  any  other 
party's  Judgment  but  may  stand  upon  his  own. 
Every  man  who  invests  his  money  and  labor 
In  a  business  does  it  oo  the  ooufldenoe  be 
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has  in  being  able  to  conduct  it  In  his  own 
way.  No  court  bas  any  power  to  impose  K 
different  Judgment  on  bim,  bowerer  errone- 
ous it  may  deem  his  to  be.  Its  right  to  in- 
terfere does  not  arise  until  it  has  been  clearly 
shown  that  he  is  not  acting  in  good  faith  on 
his  business  judgment,  but  fraudulently, 
with  Intent  to  obtain  a  dishonest  advantage 
over  the  other  party  to  the  contract' 

"We  do  not  recall  any  testimony  in  this 
case  that  would  Indicate  any  intent  on  the 
part  of  the  lessee  to  obtain  a  dishonest  ad- 
vantage over  the  plaintifF.  It  appears  the 
well  was  drilled  as  deep  as  other  wells  In 
that  hundred-foot  sand,  that  In  other,  wells 
in  that  field  the  pay  streak  was  from  the 
top  of  the  sand,  and  the  weight  of  the  testi- 
mony is  clearly  in  favor  of  there  being  but 
one  pay  streak  in  that  sand,  and  that  the 
upper  pay  streak.  Lessee,  having  Invested 
his  money  In  the  venture,  and  being  liable  for 
any  expense  there  was  in  drilling,  had  a 
right  to  determine  when  the  well  was  com- 
pleted; and,  having  determined  that  it  was 
completed  after  going  below  the  first  pay 
streak,  be  was  not  obliged  to  take  any  risks 
for  benefit  of  somebody  else,  so  long  as  he 
acted  In  good  faith.  We  therefore  direct 
you  to  render  a  verdict  in  favor  of  the 
defendant" 

Argued  before  MTrCHBLL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

D.  F.  Patterson  and  Charles  S.  Crawford, 
for  appellant  J.  McF.  Cai-penter  and  Robert 
W.  CummlnB,  for  appeUe& 

ELKIN,  J.  The  plaintiff  has  proceeded 
in  assumpsit  to  recover  for  monthly  rentals 
alleged  to  be  due  under  the  provisions  of  a 
lease  to  mine  for  and  produce  petroleum  and 
natural  gas  from  a  certain  tract  of  land  lo- 
cated in  the  county  of  Butler.  The  plaintiff's 
right  to  recover  depends  upon  the  construc- 
tion of  that  part  of  the  lease  which  reads 
as  follows:  "This  lease  to  be  null  and  void 
and  no  longer  binding  on  either  party  if  a 
well  la  not  completed  on  the  premises  within 
three  months  from  this  date,  unless  the  lessee 
•hall  thereafter  pay  monthly  to  the  lessor 
$500  per  month  for  each  month's  delay  In 
completing  said  well ;  each  payment  to  extend 
the  time  for  completion  for  one  month  and  no 
longer."  The  contention  of  the  appellant  is 
that  the  lessee  covenanted  to  pay  a  rental  of 
fSOO  per  month  until  a  well  should  be  com- 
pleted or  the  lease  surrendered  and  canceled. 
The  appellee  denies  that  these  provisions  of 
the  lease  should  be  construed  as  a  covenant 
to  pay  a  monthly  rental,  but  insists  that  the 
payment  of  the  $500  per  month  is  only  a 
condition  precedent  and  necessary  to  main- 
tain the  vitality  of  the  lease  until  a  well 
Is  completed. 

The  question  Involved  is  practically  ruled 
by  Glasgow  v.  Ohartiers  Oas  Company,  152 
Pa.  48,  2S  Aa  232,  wherein  Mr.  Justice  Wil- 
liams, construing  the  provisions  of  an  oil 
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lease  which  in  legal  effect  and  almost  similar 
language  to  that  used  in  the  present  lease, 
said:  "Its  legal  effect  Is  to  confer  on  the 
grantee  the  right  to  explore  for  oil  on  the 
tract  described.  If  he  does  not  exercise  this 
right  within  one  month,  it  is  lost  to  him,  un- 
less he  chooses  to  pay  $100  in  advance  as  the 
price  of  another  month's  opportunity  to  ex- 
plore. If  he  does  exercise  it  and  finds  noth- 
ing, he  is  under  no  obligations  to  continue 
bis  explorations.  If  he  explores  and  finds 
oil  or  gas,  the  relation  of  landlord  and  tenant 
or  vendor  and  vendee  is  established,  and  the 
tenant  would  be  under  an  implied  obligation 
to  operate  for  the  common  good  of  both  par- 
ties, and  pay  the  rent  reserved."  It  was 
held  in  that  case  that  the  monthly  payment 
was  the  means  provided  In  the  contract  by 
which  the  right  of  the  lessor  to  forfeit  the 
lease  could  be  postponed,  but  that  it  was  not 
a  covenant  to  pay  a  monthly  rental  which  the 
lessor  could  assert  in  an  action  on  the  lease. 
The  learned  counsel  for  the  appellant  has 
endeavored  to  distinguish  that  case  from  the 
one  at  bar.  It  is  a  distinction,  however,  with- 
out a  difference.  The  two  leases  are  almost 
identical  In  language  and  certainly  are  the 
same  in  legal  effect.  A  reversal  of  the  Judg- 
ment In  this  case  would  mean  an  overruling 
of  that  one.  It  may  be  conceded  that  this  Is 
an  improvident  agreement;  but  Inasmuch 
as  no  fraud,  mistake,  or  misrepresentation 
is  alleged,  the  lease  must  be  construed  ac- 
cording to  Its  plain  meaning.  This  lease,  in 
language  too  plain  to  be  misunderstood,  pro- 
vides that  it  shall  be  no  longer  binding  on 
either  party  if  a  well  is  not  completed  with- 
in three  months,  unless  the  lessee  before  the 
expiration  of  the  three  months'  period  shall 
pay  lessor  $500  for  each  month's  delay  In 
completing  said  well.  Each  monthly  pay- 
ment is  to  extend  the  time  for  completing  the 
well  one  month  longer.  It  will  be  observed 
that  these  monthly  payments  are  connected 
with  and  have  only  to  do  with  the  forfeiture 
of  the  lease,  which  by  Its  own  terms  expires 
in  three  months  from  its  date  if  a  well  is 
not  completed  at  that  time.  This  provision 
Is  a  protection  to  the  lessor  In  order  that 
his  property  shall  not  be  indefinitely  tied  up 
while  the  explorations  are  being  made.  On 
the  other  hand,  if  the  lessee  has  not  been 
able  to  complete  a  well  within  three  months 
and  still  wishes  to  continue  explorations,  be 
can  extend  the  time  for  completing  the  well 
by  paying  $500  each  month.  He  does  not 
covenant  to  pay  a  monthly  rental,  but  re- 
serves the  right  to  elect  to  pay  $500  a  month, 
rather  than  forfeit  his  lease,  until  the  well 
is  completed. 

On  the  other  branch  of  the  case  the  learned 
court  below  was  clearly  right  in  holding  that 
the  lessee  had  compiled  with  the  terms  of 
the  lease  relating  to  the  drilling  of  a  well  and 
that  the  lessor  could  not  enforce  the  payment 
of  a  monthly  rental  on  the  ground  of  falliure 
to  complete  the  well.  The  lessor,  before  and 
after  the  defendant  company  took  over  the 
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lease,  treated  It  as  a  completed  well  and  re- 
ceived the  royalties  due  under  the  terms 
thereof  from  the  defendant  from  February, 
1900  to  September,  1902.  After  having 
treated  the  well  as  completed,  and  having 
accepted  the  royalties  for  so  long  a  period 
of  time,  the  lessor  cannot  now  be  beard  to 
say  that  the  well  was  not  completed  in  the 
first  Instance. 
Judgment  affirmed. 


GLASSPORT  LUMBER  CO.  t.  WOLF. 

(Supreme  (}oart  of  Pennsylvania.    Jan.  2, 
1906.) 

Mechanics'   Likhs  —  Rights  ov  BttbcoiT- 

TBACTOB. 

Where  a  building  contract,  duly  filed  of 
record  in  the  prothonotary's  office,  stipulates 
that  the  contractor  will  not  permit  any  person 
to  file  a  lien  on  the  building  or  premises,  nor 
file  any  lien  himself,  such  contract  is  binding, 
under  Act  June  4,  l901  (P.  L.  431),  as  amended 
by  Act  April  24,  1903  (P.  L.  297),  and  a  sub- 
contractor has  no  power  to  file  a  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens,  {  185.] 

Appeal  from  Clonrt  of  Common  Pleas, 
Allegheny  County. 

Action  by  the  Olassport  Lumber  Company 
against  Nicholas  Wolf  and  others.  From  an 
order  discharging  rule  for  Judgment  for 
want  of  a  sufficient  affidavit  of  defense, 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and   STEWART,   JJ. 

William  M.  Hall,  for  appellant  L  8. 
Stentz  and  R.  A.  Hltchens,  for  appellees. 

BROWN,  J.  This  Is  a  suit  on  an  Injunc- 
tion bond,  given  by  the  appellees  when 
Nicholas  Wolf,  one  of  them,  filed  a  bill  to 
restrain  the  appellant,  a  subcontractor,  from 
filing  a  mechanic's  lien  against  his  hotel 
building  In  the  city  of  McKeesport  By  a 
decree  of  this  court  the  injunction  awarded 
by  the  court  below  was  dissolved,  and  the 
bin  dismissed,  because  Wolf  had  an  adequate 
and  complete  remedy  at  law  if  the  appellant 
had  no  right  to  file  the  Hen.  Wolf  v.  Glass- 
port  Lumber  Co.,  210  Pa.  870,  59  Atl.  1105. 
The  sole  question  on  this  appeal  Is  as  to 
that  right 

On  November  12,  1903,  F.  E.  Shallenber- 
ger,  as  contractor,  entered  Into  a  written 
agreement  with  Nicholas  Wolf  for  the  erec- 
tion of  the  building  against  which  the  appel- 
lant claims  to  have  a  right  to  file  a  lien.  In 
that  agreement  there  Is  the  following  stipu- 
lation :  "The  contractor  covenants  and  agrees 
that  he  will  not  permit  any  person  or  per- 
sons to  file  any  mechanics'  liens  for  materials 
furnished  and  labor  performed  to  said  build- 
ing and  premises,  nor  will  he  file  any  Hens 
himself."  This  Is  aU  that  Is  said  In  the 
agreement  on  the  subject  of  liens  for  work 
done  or  materials  furnished.  The  act  of 
June  26,  1895  (P.  L.  369),  provides  that>no 


agreement  tor  the  erection  of  a  building  shall 
'  operate  to  defeat  the  right  of  a  subcontractor 
to  file  a  mechanic's  lien,  unless  the  contractor 
specifically  covenants  that  the  sobcontractor 
shall  not  file  it  In  the  act  of  Jane  4. 
1901  (P.  L.  481),  as  amended  by  the  act  of 
April  24,  1903  (P.  L.  297),  this  requirement  of 
a  special  covenant  against  liens  to  defeat  the 
right  to  file  them  does  not  appear,  but  In- 
stead, the  language  of  the  act  is:  "If  the 
legal  effect  of  the  contract  between  the  owner 
and  the  contractor  Is,  that  no  claim  sbaU 
be  filed  by  any  one,  such  provision  shall  be 
binding."  We  are,  therefore,  simply  to 
determine  the  legal  effect  of  the  words  osed 
in  this  contract  The  stipulation  is  not  only 
that  the  contractor  will  not  file  any  lien, 
which  in  Itself  would  be  sufficient  to  bar  a 
subcontractor  (Schroeder  v.  Galland  et  al, 
134  Pa.  277,  19  Atl.  632,  7  L.  B.  A.  711,  19 
Am.  St  Rep.  691 ;  Ballman  v.  Heron  et  aL. 
160  Pa.  377,  28  Atl.  914),  but  there  Is  a 
covenant  that  no  other  person  or  persons 
shall  be  permitted  to  file  mechanics'  liens. 
To  say  that  these  words,  standing  alone  and 
not  to  be  read  with  any  other  part  of  the 
agreement  to  ascertain  their  real  meaning, 
can  have  any  other  legal  effect  than  to  de- 
prive the  contractor,  and  all  others  famish- 
ing through  him  work  or  materials  for  the 
building,  of  the  right  to  file  Hens,  woald  be 
to  read  them  as  no  layman  would  under- 
stand them.  They  create  an  express  cove- 
nant "80  plain  that  every  mechanic  and 
materialman,  though  of  limited  education, 
can  understand  It  at  a  glance,"  and  the  advice 
of  no  lawyer  Is  needed  as  to  their  l^al  effect 
Nice  v.  Walker,  153  Pa.  123,  25  Atl.  106G. 
34  Am.  St  Rep.  688.  Their  meaning  would 
be  no  less  unmistakable  if  the  words  sug- 
gested in  that  case  had  been  used,  "No 
lien  shall  be  filed  against  the  building  by 
either  contractor  or  subcontractor";  and 
the  stipulation  In  this  case  is  blading,  be- 
cause the  act  says  it  shall  be  when  filed  of 
record,  as  It  was,  in  the  prothonotary's  office 
within  the  time  prescribed,  as  notice  to  all 
and  for  protection  to  the  ownar  of  the  bnild- 
ing. 

Four  cases  have  been  cited  by  counsel  for 
the  appellant  as  authority  for  Its  right  to 
file  a  lien.  They  are  Nice  v.  Walker,  sapra, 
Creswell  Iron  Works  v.  O'Brien,  156  Pa. 
172,  27  Atl.  131,  36  Am.  St  Rep.  39. 
Lucas  V.  O'Brien,  159  Pa.  535,  28  AtL  364,  and 
Gordon  v.  Norton,  186  Pa.  168,  40  AtL  ZIZ 
No  one  of  them  Is  authority  for  the  right 
asserted  by  the  appellant  In  the  first  the 
contract  contained  neither  an  express  cove- 
nant against  Hens,  nor  any  implied  one  de- 
priving a  subcontractor  of  his  right  to  a  lien. 
This  appears  from  the .  sixth  and  seventh 
clauses  of  the  contract — the  essential  poi^ 
tions  of  It— which  are  quoted  at  length  in 
the  opinion  of  Paxson,  C.  J.  As  to  Creswell 
Iron  Works  ▼.  O'Brien  and  Lncas  v.  O'Brien, 
we  said.  In  Fidelity  Mutual  Life  Associa- 
tion T.  Jackson,  163  Pa.  208,  29  AtL  883,  43 
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Am.  St  Rep.  789,  that  tb^  were  "amta  In 
which  the  proTlsl(xis  of  the  contract  were 
consistent  with  a  prirllege  on  Uie  part  of  a 
subcontractor  to  file  a  Uen,  and  contained 
nothing  exclusive  of  such  a  right"  That  the 
contract  In  each  of  these  cases  contemplated 
the  flllng  of  a  Hen  Is  manifest  from  the 
clause  providing  that  no  payment  should  be 
made  to  the  contractor  until  any  Hen  filed 
against  the  building  had  first  been  removed. 
In  the  last  case — Gordon  v.  Norton — the 
second  clause  of  the  contract  provided  that 
the  contractor  should  deliver  a  full  and 
complete  release  of  all  Hens,  and  by  the 
eleventh  he  agreed  that  he  would  not  him- 
self file  any  Hens  against  any  one  of  the  65 
houses,  nor  sutfer  or  permit  any  Hens  to  be 
filed  against  any  one  of  them  that  In  any 
manner  might  affect  Impair,  or  take  priority 
over  the  Hens  of  certain  mortgages  held  by 
the  German-American  Title  &  Trust  Ck>m- 
pany.  There  was  no  covenant  against  filing 
liens,  and,  as  said  by  the  present  Chief 
Justice,  the  concluding  clause  of  the  elev- 
enth section  "might  well  be  taken  to  Indicate 
that  the  whole  provision  was  meant  as  a 
mere  stipulation  that  no  Hens  filed  should  be 
held  to  take  priority  or  affect  the  mortgages." 
The  cases  cited  by  the  appeUee  need  not  be 
reviewed.  As  authorities  requiring  the  court 
below  to  discharge  the  rule  for  Judgment  it 
Is  sufficient  to  call  attention  to  Ballman  v. 
Heron,  leW  Pa.  377,  28  Atl.  ©14,  and  Fidelity 
Mutual  Life  Association  v.  Jackson,  163  Pa. 
208.  2»  Atl.  883,  43  Am.  St  Bep.  789. 
The  order  discharging  the  rule  la  affirmed. 


CITY  OP  McKEESPOBT  ▼.  PITTSBURG, 
M.  &  C.  RY.  CO. 

(Snpiem*  Court  of  Pennsylvania.    Jan.  2, 

1906.) 

Stbckt  Bailboads— Impbovxuert  ot  Stbeets 

— Patmirt  ot  Cost. 

A  city  ordinance  gave  a  street  railway  the 
right  to  lay  tracks  on  certain  specified  streets, 
and  provided  that  the  company  should  pay  the 
cost  of  the  Improvement  between  its  tracks  and 
the  lines  of  its  tracks  and  one  foot  on  each  side 
thereof  of  all  highways  which  it  occupied  which 
should  hereafter  be  improved.  Held  to  apply 
to  all  streets  occupied  by  the  company,  and  not 
merely  those  enumerated  In  the  ordinance. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  the  city  of  McKeesport  against 
the  Pittsburg,  McKeesport  &  Connellsvllle 
Railway  Cbmpany.  Judgment  for  plaintUt, 
and  defendant  appeals.    Affirmed. 

Frazer,  P.  J.,  filed  the  following  (pinion 
In  the  court  below: 

"Tills  action  la  to  recover  from  defendant 
the  Bom  of  $5,014.17,  with  Interest  from 
August  1,  1901,  being  a  proportionate  share 
of  the  cost  of  improving  Cherry  lane  In 
plaintiff  city.  The  facts  agreed  upon  by 
the  parties  and  filed  February  24,  1906,  in 
substance  show  that  defendant  company  Is 
an  incorpoiated  street  raUway  company,  the 


snccessor  of  and  owning  the  franchises  of 
the  Citizens'  Passenger  Railway  Company, 
the  McKeesport  &  WUmerdlng  Railway 
Company,  and  the  McKeesport  Wilmerdlng 
A  Duquesne  Railway  Company.  On  or  about 
October  15, 1894,  the  supervisors  of  VersaiUes 
township  in  an  agreement  in  writing 
authorised  the  McKeesport  tc  Wilmerdlng 
Railway  Company  to  occupy  Cherry  lane, 
which  highway  at  th^t  time  was  situate  in 
VersaiUes  township.  In  accordance  with 
the  consent  so  granted  that  company  entered 
upon  Cherry  lane  and  constructed  thereon 
its  railway  tracks,  and  since  that  time  the 
same  have  been  maintained  and  used  by 
the  McKeesport  &  Wilmerdlng  Railway 
Company  during  its  existence  and  since  its 
organization  by  defendant  The  portion  of 
Versailles  township  In  which  Cherry  lane 
is  located  became  a  part  of  the  city  of  Mc- 
Keesport on  July  28,  1897.  By  ordinance  of 
the  city  of  McKeesport  passed  and  approved 
on  April  4,  1898,  the  McKeeqmrt,  Wilmerdlng 
&  Duquesne  Railway  Company,  for  the  pur- 
pose of  extending  Its  lines,  was  granted  per- 
mission to  use  and  occupy  with  its  tracks 
certain  additional  streets  in  plaintiff  city; 
Cherry  lane  not  being  one  of  the  streets  men- 
tioned in  that  ordinance.  That  ordinance,  in 
consideration  of  the  rights  granted.  Imposed 
certain  duties  upon  the  railway  company; 
the  portion  applicable  to  this  controversy 
being  as  follows:  'On  aH  improved  streets 
occupied  under  this  ordinance,  said  company 
shall,  at  its  own  expense  and  cost,  restore 
and  repave  the  same  in  a  good  and  workman- 
Uke  manner,  and  on  all  unimproved  streets 
shall  lay  its  ties  on  a  bed  of  broken  stone  not 
less  than  eight  Inches  deep,  and  place  broken 
atone  between  the  ties  and  to  the  top  there- 
of, and  sbaU  at  aU  times  keep  the  space 
between  its  tracks  and  lines  of  tracks,  and 
one  foot  on  each  side  of  its  tracks,  in  good 
and  complete  repair.  On  all  highways 
traversed  by  said  company,  which  shall 
hereafter  be  improved,  said  company  shall 
pay  the  cost  of  the  improvement  between  its 
tracks  and  lines  of  tracks  and  one  foot  on 
each  side  thereof.' 

"On  July  9,  1900,  an  ordinance  was  passed 
by  the  councils  of  plaintiff  city  and  approved 
July  14,  1900,  providing  for  the  gradhig, 
paving,  and -curbing  of  Cherry  lane  between 
certain  points,  and  In  accordance  therewith 
that  street  was  graded,  paved,  and  curbed, 
which  was  the  first  improvement  of  tiie 
street  The  proportionate  cost  of  the  im- 
provement on  the  portion  of  the  street  oc- 
cupied by  defendant  between  its  tracks  and 
for  a  foot  on  each  side  thereof  is  (5,014.07. 
This  sum  plaintiff  claims  is  due  it  from  de- 
fendant by  reason  of  the  terms  of  the  ordi- 
nance of  April  4,  1898;  the  clause  relied  upon 
to  support  this  claim  being  quoted  above.  The 
agreonent  of  the  parties  above  referred  to 
also  provides  that  if  the  court  shaU  be  of  the 
opinion  that  plaintiff  is  entitled  to  recover 
from  defendant,  under  the  facts  agreed  upoi^ 
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for  a  portion  of  the  cost  of  the  ImproTement 
of  Cherry  lane.  Judgment  Bhall  be  entered  In 
favor  of  plalntur  and  against  defendant  for 
the  snm  claimed  with  Interest;  if  of  opinion 
that  plaintiff  Is  not  entitled  to  recover,  then 
Judgment  to  be  entered  for  defendant 
The  sole  question  here  Is  the  eftect  of  the 
clause  which  provides  that  the  company 
shall  pay  the  cost  of  the  Improvement 
between  its  tracks  and  lines  of  tracks  and 
one  foot  on  each  side  thereof  of  all  highways 
traversed  by  it  which  shall  hereafter  be 
Improved;  plalntUTs  contention  being  that 
this  clause  applies  to  all  streets  in  the  city 
upon  which  defendant's  tracks  are  located, 
while  defendant's  contention  is '  that  the 
clause  applies  merely  to  streets  Included  in 
the  ordinance  of  which  It  is  a  part  The 
Constitution  provides  that  'No  street  passen* 
ger  railway  shall  be  constructed  within  the 
limits  of  any  city,  borough  or  township  with- 
out the  consent  of  its  local  authorities.'  Thia 
language  is  also  Incorporated  in  the  street 
railway  act  of  1888.  Under  these  provi- 
sions a  municipality  may  undoubtedly  Im- 
pose reasonable  conditions  to  a  right  granting 
the  use  of  Its  streets  for  street  railway  pur- 
poses. Allegheny  t.  Railway  Co.,  159  Pa. 
411,  28  Atl.  202.  That  a  requirement  that 
the  company,  in  consideration  of  the  privilege 
of  using  certain  streets,  shall  pay  the  cost 
of  having  such  streets  between  Its  tracks  and 
one  foot  on  each  side  thereof,  is  a  reasonable 
condition,  is  not  denied.  Therefore,  If  the 
ordinance  of  April  4,  1898,  applies  to  all 
streets  upon  which  defendant's  tracks  are 
laid.  Judgment  must  be  entered  for  plalntilf. 
"Giving  the  words  used  in  the  ordinance 
their  natural,  plain,  and  ordinary  significa- 
tion, they  are  certainly  broad  enough  to  Im- 
pose the  duty  upon  defendant  of  paying  a 
proportionate  share  of  the  cost  of  Improving 
all  highways  upon  which  its  tracks  are  laid, 
and  that  it  was  intended  they  should  do  so 
seems  clear.  After  requiring  defendant  to 
repave  all  improved  streets  and  leave  in 
good  condition  all  unimproved  streets  'occu- 
pied under  this  ordinance,'  it  is  further  pro- 
vided in  another  separate  and  distinct  clause 
that  defendant  shall  pay  a  proportionate  cost 
of  the  Improvement  of  'all  highways 
traversed  by  said  company  which  shall  here- 
after be  Improved.'  This  language  is  not 
doubtful,  and,  in  the  absence  of  any  pro- 
vision limiting  Its  application  to  streets  In- 
cluded In  the  ordinance  or  any  words  indicat- 
ing an  intention  to  do  so,  the  language  used 
should  be  given  its  ordinary  meaning.  The 
city  having  the  power  to  impose  conditions 
under  which  streets  shall  be  used,  and  in 
plain  and  unmistakable  words  having  pre- 
scribed the  conditions  under  which  the  exten- 
sion provided  for  in  the  ordinance  of  April  4, 
1898,  should  be  built  and  those  conditions 
having  been  accepted  by  defendant  company, 
it  must  comply  therewith  and  discharge  the 
burden  they  placed  upon  it  The  permission 
given  by  the  supervisors  of  Versailles  town- 


ship, it  seems  to  ua,  has  no  bearing  upon  this 
case;  there  being  nothing  In  that  permission 
which  prevents  the  city  from  imposing  addi- 
tional burdens  upon  the  company  In  the 
event  of  further  privileges  being  given  tt." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MBSTRBZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

James  H.  Beal,  Rot>ert  P.  Watt.  BL  P. 
Douglass,  and  J.  Paul  Fife,  for  appellant 
W.  B.  Rodgers  and  W.  B.  NewUn.  for  ap- 
pelleei 

PER  CURIAM.  Judgment  affirmed,  on  the 
opinion  of  the  court  below. 


MASSETH  v.  MASSETH. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

Wnxa  —  Tkstamkntabt  Capacitt  —  Bvi- 

DENCK. 

On  an  issue  devisavit  vel  non  on  the  KTOond 
of  want  of  testamentary  capacity,  evidence  re- 
viewed, and  held  that  the  issue  was  pr<^erly 
refused. 

Appeal  from  Orphans'  Court  Butler  County. 

Action  by  Mary  E.  Masseth  and  ottiers 
against  Cliarles  B.  Masseth  and  others.  From 
a  decree  refusing  an  issue  devisavit  vel  non, 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
PELL,  BROWN,  MBSTRBZAT,  POTTER. 
ELKIN,  "and  STEWART,  JJ. 

W.  H.  Lusk,  E.  O.  Gibbs,  and  W.  D. 
Brandon,  for  appellant  Clarence  Walker. 
John  M.  Murphy,  and  John  S.  Keenan,  for 
appellees. 

STEWART,  J.  The  proceeding  In  fibe  court 
below  was  an  appeal  from  the  decree  of 
the  register,  admitting  to  probate  a  pap« 
purporting  to  be  the  last  will  and  testament 
of  Ben  Masseth.  The  only  question  there, 
as  here,  was  whether  the  evidence  submitted 
disclosed  a  substantial  dispute  about  a  mater- 
ial fact  Masseth  was  a  resldoit  of  Butler 
county,  in  this  state.  With  a  view  to  obtain- 
ing relief  from  a  dangerous  physical  ailment 
from  which  he  was  suffering,  he  went  to 
a  sanitarium  In  the  state  of  Michigan,  in 
May,  1898.  He  there  submitted  to  an  opera- 
tion, which  proved  of  no  avail,  and  his  death 
followed  In  about  three  wedcs  thereafter. 
When  it  became  apparent  that  his  end  was 
approaching,  he  was  asked  by  his  attending 
physician  If  he  desired  to  make  a  wia  He 
replied  that  he  did,  and  a  scrivener  was 
sent  for,  who  pr^ared  the  paper  In  con- 
troversy. This  paper  was  executed  by  Mas- 
seth the  following  evening,  and  attested  by 
the  physician,  the  scrivener,  and  one  other, 
who  was  an  attendant  at  the  sanitarium, 
but  whose  present  whereabouts  are  unknown. 
Masseth  died  during  the  evening  of  the  fol- 
lowing day.  When  the  paper  was  offered  for 
probate  before  the  register  of  Butler  coonty. 
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a  commission  Issued  to  take  the  testimony 
of  these  attesting  witnesses  in  Michigan. 
TblB  evidence  eetabllshed  the  execution  of 
the  writing;  and  being  specifically  interro- 
gated as  to  the  testamentary  capacity  of 
Masseth  at  the  time  of  Its  execution,  the 
physician  and  the  scrivener,  the  only  wit- 
nesses examined,  the  other  having  removed 
from  the  state,  both  testified  that  he  wa« 
of  sound  and  disposing  mind  and  memory. 
The  probate  of  the  wllJ  followed,  as  mat- 
ter of  course.  This  was  followed  by  an  ap- 
peal by  these  contestants,  who  are  the  chil- 
dren of  decedent's  brother,  ESdward  Masseth, 
In  which  they  aver  that  Ben  Masseth,  at 
the  time  of  the  execution  of  the  paper,  was 
not  of  sound  and  disposing  mind  and  under- 
standing, and  that  the  execution  of  the  paper 
was  procured  through  undue  infiuence  on  the 
part  of  Charles  Masseth  and  others.  Evi- 
dence was  taken,  and  upon  full  considera- 
tion the  issue  asked  for  was  refused,  and 
the  appeal  dismissed. 

The  case  is  singular  in  this:  that  the 
only  witness  called  by  contestants  to  impeach 
the  Integrity  of  the  alleged  will  are  the 
attesting  witnesses  to  the  will  Itself.  The 
testimony  of  one  of  these  witnesses,  Dr. 
Stewart,  the  attending  physician  in  the  last 
Illness,  calls  for  no  consideration  In  this 
coduecHon,  since  be  rests  his  conclusion  that 
Maseetb's  mind  w^s  confused  when  the  paper 
was  executed,  and  his  doubts  as  to  whether 
he  was  at  times  in  condition  to  make  a 
will,  not  upon  anything  he  saw  with  the 
eye  of  the  physldan,  nor  upon  anything  he 
observed  in  the  conduct  or  conversation  of 
the  patient,  but  solely  and  exclusively  on 
the  fact  that  the  disposition  of  the  property 
directed  in  the  paper  executed  did  not  con- 
form with  the  wishes  expressed  by  Masseth 
to  this  witness  on  several  occasions  and  as 
recently  as  the  day  before.  Apart  from  this 
drcnmstance,  the  witness  saw  nothing  to  in- 
dicate that  he  was  not  in  condition  to  make 
a  will.  His  testimony  may  be  dismissed  with- 
out comment  The  testimony  of  the  scriven- 
er, McCoy,  was  evasive  and  Inconclusive. 
He  had  never  seen  Masseth  except  in  con- 
nection with  the  making  of  the  will,  once 
when  be  received  instruction  as  to  how  It 
was  to  be  drawn,  and  again  when  it  was 
executed.  He  testified  to  his  weakened  phys- 
ical condition  on  both  occasions,  but  not 
to  a  single  act  or  speech  from  which  an 
inference  of  mental  weakness  could  be  drawn. 
He  said  he  had  grave  doubts  whether  be 
nnderstood  what  he  was  doing;  that  Bome> 
times  he  thought  he  did,  and  at  others,  that 
be  did  not  When  told  what  was  implied 
in  mental  capacity,  and  asked  whether  he 
bad  at  that  particular  time  suffldent  capacity 
to  make  a  will,  bis  reply  was:  "I  wouldn't 
like  to  answer  that  question  'Tes'  or  'No.' 
If  I  may  be  allowed,  I  would  answer  it 
that  the  man  was  very  poorly  qualified  to 
do  that"    If  both  of  these  witnesses,  the 


physician  and  the  scrivener,  stood  clear  of 
all  legal  prejudice  which  attaches  In  conse- 
quence of  their  asserting  now  to  the  con- 
trary of  all  their  attestation  of  the  will  Im- 
plied, and  of  what  they  testified  to  on  ex- 
amination in  connection  with  its  probate, 
their  testimony  would  furnish  no  adequate 
basis  for  a  dispute  as  to  the  decedent's  testa- 
mentary capacity.  At  most  it  shows  an  ex- 
treme bodily  weakness  existing,  which,  with- 
out more,  to  qever  allowed  to  invalidate  a 
will. 

The  eftort  to  show  undue  influence,  aside 
from  one  or  two  circumstances  of  but  little 
significance,  derives  its  only  support  from 
the  testimony  of  these  same  witnesses.  The 
relevancy  and  weight  of  the  evidence  In  this 
regard  can  be  appreciated  only  as  the  oc- 
casion for  the  present  dispute  is  understood. 
The  contention  arises  because  of  the  fact 
that  in  this  later  will  testator  distinguishes 
between,  his  nephews  and  nieces,  giving  to 
the  children  of  his  brother,  Eidward  Masseth, 
12  In  number,  but  $400  each,  and  dividing 
all  the  remainder,  except  the  bank  stock 
given  to  his  friend  and  bookkeeper,  John  N. 
Hyle,  between  his  other  nephews  and  nieces, 
14  in  number,  in  equal  shares;  whereas  in 
.  his  earlier  will  he  had  directed  an  equal 
division  among  all  his  nephews  and  nieces, 
and  in  his  conversations  with  both  his  phy- 
sician and  scrivener,  preceding  the  making 
of  the  last  will,  declared  such  to  be  his  wish 
and  purpose,  reiterating  It  to  the  scrivener 
at  the  very  time  be  was  giving  bis  instruc- 
tions as  to  its  preparation.  What  the  testa- 
tor said  to  the  physician,  standing  by  itself, 
is  little  to  the  purpose.  It  shows  a  change 
of  mind  in  the  testator  with  respect  to  his 
will,  and  that  is  all.  Here,  as  on  the  other 
branch  of  the  case,  the  testimony  of  the  scriv- 
ener has  a  larger  significance,  but  no  greater 
effect  in  the  determination  of  the  present 
Inquiry.  When  this  witness  was  being  in- 
structed by  Masseth  as  to  how  the  will  should 
be  prepared,  he  was  told  by  the  latter,  ver- 
bally, that  he  desired  to  distribute  the  bal- 
ance of  bis  estate  between  his  nephews  and 
nieces  in  equal  shares.  At  the  same  time 
Masseth  gave  him  a  written  memorandum  of 
instructions.  When  the  witness  came  to 
write  the  will  be  discovered  the  disagree- 
ment between  the  verbal  and  written  instruc- 
tions, and  returned  and  told  Masseth  of  the 
variance,  and  asked  him  which  he  should 
observe  in  preparing  the  wlIL  Masseth  re- 
plied, -"You  follow  the  writing,"  or  "Make 
it  as  it  is  written."  The  will  having  been 
written  according  to  this  last  instruction,  the 
next  evening,  immediately  before  Its  execu- 
tion, so  much  of  it  as  related  to  the  bequest 
to  Bdward  Masseth's  children  was  read 
over  to  the  testator  by  the  scrivener,  and 
then  the  entire  will  was  read  over  to  blm  by 
the  physician.  He  was  then  asked  If  that 
was  bis  will,  and  he  replied  that  it  was.  To 
the  question  whether  be  wished  to  execute  It 


Digitized  by  VjOOQIC 


1078 


62  ATLANTIC  REPORTER. 


(Pa. 


as  bis  will,  or  whether  he  desired  the  parties 
present,  to  sign  as  subscribing  witnesses,  be 
replied  that  he  did. 

Charles  Masseth,  a  nephew  of  testator, 
but  not  one  of  the  children  of  his  brother 
EVlward,  was  with  testator  in  the  sanitarium 
continuously  from  the  time  of  the  surgical 
operation  until  his  dea^  This  nephew  and 
his  sister  were  the  only  surviving  children  of 
their  parents.  Some  days  before  testator's 
death,  he  conveyed  to  thera  a  property  In 
New  Tork  state  valued  at  flO.OOO,  but  sub- 
ject to  a  mortgage  of  $8,000.  With  this  cir- 
cumstance stated,  and  the  fact  that  there  is 
a  resemblance  in  the  phraseology  of  the  two 
wills,  the  one  made  in  Butler,  and  the  other 
in  Michigan,  but  not  in  any  degree  striking 
or  remarkable,  the  whole  of  the  contestant's 
case  is  presented.  There  Is  not  a  word  shown 
to  have  been  spoken  by  Charles  Masseth,  or 
any  act  done  by  him,  or,  for  that  matter,  by 
any  one,  that  contributed  to  the  determina- 
tion of  the  testator  to  dispose  of  his  property 
as  he  did.  So  far  as  the  evidence  shows,  the 
testator  was  entirely  free  from  control  and 
wholly  uninfluenced  by  those  about  blm. 
The  evidence  may  afford  to  some  minds  a 
basis  for  suspicion  that  testator's  real  piu:- 
pose  was  to  equalize  Edward  Masseth's  chil- 
dren with  those  to  whom  he  had  conveyed, 
during  bis  illness,  the  property  In  New  Tork, 
by  giving  to  each  of  them  $400  and  allowing 
them  to  share  equally  with  his  other  nephews 
and  nieces  in  the  remainder:  that  the  scriv- 
ener failed  to  catch  the  actual  meaning  of  the 
testator,  or  the  testator  failed  to  understand 
that  the  will  as  written  did  not  express  this 
purpose.  Whether  such  mistake  was  made  In 
the  will  can  never  now  be  determined.  The 
will  must  speak  for  Itself.  At  t>est  It  would 
be  a  suspicion  only,  and  not  in  any  way  a 
matter  of  concern  In  our  present  inquiry. 
Barring  the  possibility  of  such  a  mistake  on 
the  part  of  the  testator  or  the  scrivener,  with 
which  we  have  nothing  to  do,  the  will  stands, 
so  far  as  the  evidence  shows,  the  correct  ex- 
pression of  the  free  and  deliberate  choice  of 
an  understanding  mind.  The  assignments 
of  error  relating  to  the  admission  of  evidence 
and  the  cross-examination  of  witnesses  do 
not  need  to  be  considered.  If  error  was  com- 
mitted In  respect  to  these  matters,  it  was  in- 
consequential, and  therefore  without  prej- 
udice to  appellants. 

Appeal  dismissed,  and  decree  affirmed. 


BROWN  T.  rORHST  WATER  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
lyOo.) 

1.  Apfbai.  —  Assignments  of  Ebbob  —  Strr- 

FICIENCY. 

Where  the  assignments  of  error  to  rulings 
on  evidence  do  not  refer  to  the  printed  page 
of  tlie  testimony,  or  where  they  contain  more 
than  one  bill  of  exceptions,  or  where  they  al- 
lege error  of   the  court   in  refusing  to  strike 


out  testimony  of  several   witnesses,   embodied 

in  one  assignment,  they  will  not  be  considered. 

[Ed.   Note. — For  cases   in   point,  see   vol.   S. 

Cent   Dig.  Appeal  and   Error,  (f  3010-8012.] 

2.  BuiRKKT  Domain— DAKAOBS—BvioFifCB. 

Where  a  water  company  sought  to  con- 
demn land,  the  landowner  may  show  that  his 
property  was  adapted,  from  the  natoral  forma- 
tion of  the  land  and  other  caoaes,  to  reservoir 
purposes^ 

[Eid.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  {  356.] 

S.  Appeal— HABUI.E8S  Ebbob— Instbuctions. 
That  a  Judge  reads  to  the  jury  Instructions 
given  by  another  court,  in  order  to  show  that 
they  were  found  erroneous  by  the  Supreme 
Court  is  no  ground  for  reversing  the  judgment 
lEid.  Note. — For  cases  in  point  see  vol.  S> 
Cent  Dig.  Appeal  and  Error,  U  4219-4225.] 

Appeal  from  Court  of  Common  Pleas.  Cam- 
bria County. 

Action  by  P.  M.  Brown  against  the  Forest 
Water  Company.  Judgment  for  plaintUT. 
and  defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER 
BLKIN,  and  STEWART,  JJ. 

P.  J.  Little,  for  appellant  Alvln  Evam. 
J.  W.  Leech,  and  Jotm  E.  Evans,  for  appellee. 

POTTER,  J.  Plaintiff  In  this  case  was 
the  owner  of  a  tract  of  175  acres  of  land  In 
Croyle  township.  Cambria  county,  of  which 
defendant  appropriated,  under  the  power  of 
eminent  domain,  about  3^  acres  for  a  res- 
ervoir site,  together  with  a  stream  of  water, 
and  a  strip  of  land  for  the  laying  of  its  water 
line.  Viewers  were  appointed  to  assess  the 
damages,  and  upon  an  appeal  from  their  re- 
port this  issue  was  framed.  Upon  the  trial 
the  verdict  was  for  $3,260,  which  was  reduced 
to  $2,500  by  the  court  Judgment  was  en- 
tered for  the  latter  sum,  and  the  defendant 
has  appealed. 

The  first  seven  assignments  of  error  relate 
to  the  admission  of  testimony  offered  by 
plaintiff,  and  the  eighth  assignment  complains 
of  the  refusal  of  the  court  below  to  strike  out 
certain  testimony.  All  these.asslgnments  vio- 
late rule  31  of  this  court,  for  the  reason 
that  they  contain  no  reference  to  the  page  of 
the  paper  book  where  the  matter  embodied 
in  them  may  be  found  In  its  regular  order 
In  the  printed  evidence.  They  must,  there- 
fore, be  disregarded.  Gferwlg  v.  W.  J. 
Johnston  Company,  207  Pa.  585,  57  Atl.  42. 
The  fifth  assignment  of  error  also  violates 
rule  29  by  referring  to  more  than  one  bill  of 
exceptions;  and  the  eighth  assignment  vio- 
lates the  same  rule  by  embodying  in  one  as- 
signment alleged  error  by  the  court  In  refus- 
ing to  strike  out  the  testimony  of  three  dif- 
ferent witnesses.  Distinct  questions  must 
be  assigned  separately. 

The  defendant  cannot  properly  complain  of 
the  admission  of  evidence  that  the  property 
taken  by  It  was  adapted  to  reservoir  purposes, 
from  the  natural  formation  of  the  land,  the 
amount  of  water  flowing  over  It  and  its 
proximity  to  certain  towns.    All  these  mat- 
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tern  were  elements  entering  into  the  market 
value   of  the  property.    In   estimating  the 
market  valne  of  land,  everything  which  gives 
It  intrinsic  value  is  to  be  considered,  and  it 
is   not  to  be   limited  to  a   particular   use. 
Allegheny  t.  Black's  Heirs,  09  Pa.  152.    ThU 
rale  was  again  applied  In  Wilson  v.  Gas  Co., 
152  Pa.  see,  25  Atl.  635,  and  in  O'Brien  v. 
Ry.  Co.,  194  Pa.  336,  45  Atl.  89.    We  said 
In  McOroarty  v.  Coal  Co.,  212  Pa.  53,  61  Atl. 
.570:    "Any    present   or    proximate    use   to 
which  land  Is  likely  to  be  put,  though  not 
by  Itself  a  criterion  of  damages,  Is  an  ele- 
ment of  its  value,  and  may  be  shown  as  such." 
The   trial  judge   was   very   careful   in   his 
charge   to   exclude   from    the   consideration 
of  the  Jury  in  assessing  the  damages  all  spec- 
ulative elements  and  future  profits,  and  to 
confine  them  strictly  to  the  market  value 
of  the  property  before  and  after  the  appro- 
priation.   Whether    or     not    the    evidence 
which  the  court  refused  to  strike  out  was 
improper  and  tended  to  prejudice  the  defend- 
ant cannot  be  considered,  as  the  defective 
assignments  do  not  bring  It  properly  upon 
the  record.    But  it  appears  that  the  court 
felt  that  the  jury  had  not  given  due  weight 
to  the  caution  which  had  been  given  to  dis- 
regard  speculative   estimates   of   the   dam- 
ages,  and  accordingly  the  verdict  was  re- 
duced In  amount. 

As  to  the  question  raised  by  the  ninth  as- 
signment, it  would  perhaps  have  been  better 
not  to  have  read  to  the  Jury  any  erroneous 
Instructions  given  by  another  court,  to  an- 
other Jury.  The  purpose  was,  of  course,  to 
point  out  the  fact  that  such  Instructions  had 
been  pronounced  erroneous  by  this  court,  and 
we  do  not  see  that  the  defendant  could  have 
suffered  any  harm  from  the  reading  of  the  ex- 
tract from  the  opinion  In  another  case.  The 
true  measure  of  damages  was  clearly  set 
forth  to  the  jury. 

The  tentii  assignment  complains  of  a  ref- 
erence by  the  court  in  the  charge  to  some 
evidence  of  a  demand  for  water  in  the  vicin- 
ity by  one  or  more  companies  needing  a  sup- 
ply. But  the  contention  of  both  sides  with 
reference  to  this  matter  was  cautiously 
brought  to  the  attention  of  the  jury.  Taken 
as  a  whole,  the  charge  of  the  court  stated 
correctly  and  clearly  the  rule  as  to  the  meas- 
ure of  damages  laid  down  so  frequently  by 
this  court  in  similar  cases. 

The  assignments  of  error  are  dismissed, 
and  the  Judgment  Is  aflJrmed. 


MARGO  V.  PBNNSTLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2. 
1900.) 

L    CABBIKBS  —  iNJtTBT  TO  FA88BROCBS  —  EVI> 

HENCE. 

In  an  action  to  recover  (or  the  death  of 
plaintiff's  husband  while  alighting  from  the 
train  of  defendant,  evidence  held  insufficient  to 
justify  verdict  for  plaintiff. 


2.  Same — Cpstom. 

In  an  action  against  a  railroad  to  recover 
for  the  death  of  plaintiff's  husband  while  alight- 
ing from  the  train  of  defendant,  an  offer  to 
show  that  the  railroad  company  was  accus- 
tomed to  stop  its  train  at  the  place  of  the  acci- 
dent, which  was  not  a  station  for  general  rail- 
road purposes,  and  that  when  trains  so  stopped 
passengers  frequently  got  off  and  on.  Is  inad- 
missible, where  there  Is  no  offer  to  show  that 
deceased  had  knowledge  of  such  custom. 

[Ed.  Note. — For  rases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  t  1803.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  Annie  Margo  against  the  Penn- 
sylvania Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  P.  J.  Little, 
for  appellee. 

ELKIN,  J.  The  plaintiff,  with  her  hus- 
band, Michael  Margo,  in  company  with  other 
companions,  were  returning  from  a  point  on 
the  Cambria  &  Clearfield  Division  to  a  place 
near  Klttannlng  Point  on  the  main  line  of  the 
defendant  company.  It  was  necessary  for 
these  passengers  to  change  cars  at  Cresson 
Station  in  order  to  make  the  proper  connec- 
tions to  their  place  of  destination.  Two 
special  cars  were  attached  to  the  train, 
to  be  delivered  on  the  main  line.  The  con- 
ductor, for  the  purpose  of  securing  orders 
relating  to  the  delivery  of  these  special  cars, 
stopped  the  train  at  the  office  of  the  super- 
intendent a  half  mile  east  of  the  station, 
and  while  awaiting  ordws  at  that  place  the 
plaintiff,  her  husband,  and  their  companions, 
got  off  the  coaches  in  which  they  were  riding 
on  the  south  side  of  the  track,  opposite  to 
the  side  where  the  trainmen  were  standing, 
without  notice  of  their  intention  to  get  off. 
The  starting  of  the  train  Jolted  or  jarred  the 
husband,  who  was  the  last  of  the  party  to 
alight,  as  he  was  getting  off  the  steps  lead- 
ing from  the  platform,  and  be  fell  under  or 
near  the  wheels  of  the  car,  receiving  Injuries 
resulting  In  bis  death.  It  is  clear  from  the 
testimony  that  the  husband  of  plaintiff  knew 
the  train  had  not  reached  Cresson  Station 
and  that  he  attempted  to  get  off  at  the 
place  of  the  accident  for  his  own  convenience, 
without  being  misled  by  any  notice  or  act 
of  the  trainmen.  The  question  therefore 
arises  whether,  under  these  circumstances, 
such  negligence  by  the  defendant  was  estab- 
lished, as  to  permit  a  recovery  in  this  action. 
The  deceased  husband  imdertook  to  get  off 
the  train  while  it  had  temporarily  stopped 
for  the  purpose  mentioned,  at  a  place  where 
there  was  no  station,  and  where  no  provision 
had  been  made  for  taking  on  or  letting  off 
passengers.  It  was  nearly  a  half  mile  dis- 
tant from  the  station  to  wtilch  the  deceased, 
as  well  as  all  other  passengers  on  the  train, 
were  going.  It  was  a  dangerous  place.  It 
was  within  the  yard  limit  where  shifting 
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engines  and  trains  were  constantly  moving 
about  Six  tracks  had  to  be  crossed  before 
reaching  the  public  highway,  and,  It  not 
being  intended  (or  the  accommodation  of 
passengers,  no  crossings  or  other  safegnards 
were  provided.  The  tickets  called  for  Cres- 
son  Station,  and  the  conductor  and  brake- 
men  had  a  right  to  presume  that  passengers 
would  remain  in  the  cars  until  the  train 
reached  and  stopped  at  the  station.  The 
testimony  does  not  show,  nor  tend  to  sboWi 
that  the  trainmen  imew  these  passengers  in- 
tended  to  get  off  at  that  place,  or  that  they 
saw  them  at  the  time  they  undertook  to 
alight  Under  these  circumstances,  abont 
which  there  is  no  dispute,  the  deceased  must 
l>e  held  to  have  assumed  any  risk  incident 
to  his  alighting  from  the  train. 

It  is  argued  that  it  was  the  duty  of  the 
defendant  company  to  see  either  that  the 
passengers  got  off  the  train  safely  at  that 
point,  or  to  prevent  them  from  getting  off, 
and  if  it  failed  in  the  performance  of  its 
alleged  duty  in  either  respect  it  can  be 
held  liable  in  damages  for  Injuries  resulting 
therefrom.  This  is  not  the  rule,  In  Penna. 
Railroad  Oo.  v.  Zebe,  83  Pa.  818,  Mr.  Justice 
Thompson,  in  disctissing  the  rights  of  passen- 
gers in  attempting  to  get  off  a  train  in  a 
manner  not  provided  by  the  company,  said: 
"The  abstract  question  of  their  right  to  do 
so  is  one  thing,  and  need  not  be  disputed; 
but  the  liability  of  the  company  by  reason 
of  their  so  doing  Is  quite  another  thing. 
It  was  not  negligence  on  the  part  of  the  com- 
pany that  they  did  not  by  force  or  barriers, 
prevent  the  passengers  from  leaving  the  train 
on  the  wrong  side."  If  it  is  not  the  duty  of 
a  railroad  company  to  prevent  passengers 
from  getting  off  at  the  wrong  side  at  a 
regular  station,  it  is  less  its  duty  to  prevent 
their  getting  off  not  only  at  the  wrong  side, 
but  at  the  wrong  place,  and  one  not  intended 
as  a  stopping  place  for  passengers.  In  Vic- 
tor V.  Penna.  Railroad  Co.,  164  Pa.  195,  80 
Atl.  381,  Mr.  Justice  Fell  said:  "The  train 
was  stopped  in  the  cut  before  reaching  the 
station  by  the  engineer  for  reasons  that  were 
wise  and,  under  the  rules  of  the  company, 
imperative.  It  was  not  anticipated  by  the 
conductor  or  brakeman,  nor  was  the  reason 
for  it  at  the  time  understood  by  them.  They 
had  not  announced  that  the  next  stop  would 
be  Stewart,  but  that  the  next  station  was 
Stewart  and  while  they  knew  that  the  plain- 
tiff intended  to  leave  the  train  they  had  no 
reason  to  expect  that  she  would  get  off 
until  it  stopped."  The  facts  of  that  case 
were  more  favorable  to  the  plaintiff  in  this 
respect  than  are  those  of  lie  one  at  bar. 
In  that  case  prior  to  the  stopping  of  the  train 
the  brakeman  had  announced.  "The  next  sta- 
tion is  Stewart"  and  for  sufBcIent  reasons 
the  train  temporarily  stopped  before  reach- 
ing the  station;  the  plaintiff  being  injured 
in  attempting  to  get  off.  The  plaintiff  relied 
on  the  notice  of  the  brakeman  that  the  next 
station  was  Stewart,  where  she  Intended  to 


get  off,  and  claimed  to  have  been  misled  br 
this  announcement  Notwltlistanding  tbeae 
facts  It  was  held  there  could  be  no  recovery. 
In  the  present  case  it  is  not  contended  that 
Cresson  Station  had  t>een  announced,  or  tbat 
the  deceased  was  misled  by  any  notice  or 
acts  of  the  trainmen.  On  the  other  band, 
the  undisputed  evidence  is  that  the  deceased 
knew  be  bad  not  reached  Cresson  Station; 
but  for  bis  own  convenience  and  l>ecatise  bla 
companions  and  himself  desired  to  get  some- 
thing to  eat  at  the  town  of  Cresson,  he  at- 
tempted to  leave  the  train  while  it  was  tempo- 
rarily stopped.  In  the  light  of  oar  author- 
ities, it  is  difficult  to  see  under  what  tb^ry 
a  recovery  can  be  permitted  under  the  facts 
of  this  case.  It  Is  not  denied  that  where 
passengers  get  on  and  off  a  train  at  proper 
places,  the  railroad  company  owes  tbena  tlie 
duty  of  providing  safe  and  convenient  ap- 
proaches to  the  train,  and  it  is  conceded  that 
under  such  circumstances  it  is  the  duty  of 
the  railroad  company  to  stop  the  train  snffi- 
ciently  long  to  permit  passengers  to  alight 
safely.  These  questions,  however,  do  not 
arise  under  the  facts  of  the  present  case. 

The  learned  court  below  held,  and  the 
counsel  for  appellee  argues  here,  Inasmndi 
as  some  evidence  was  offered  relating  to  a 
custom  of  the  defendant  company  to  stop  its 
trains  at  the  place  of  accident  for  general 
railroad  purposes,  and  when  the  trains  were 
so  stopped  passengers  frequently  got  off  and 
on,  it  was  a  question  for  the  jury  to  detw- 
mine  whether  the  defendant  was  n^iigent 
in  this  case.  It  is  a  sufficient  answer  to  say 
that  the  offer  of  evidence  to  establisb  a  cus- 
tom, without  offering  to  show  that  the  de- 
ceased had  kmowledge  of  such  custom,  is  in- 
admissible. When  a  custom  is  set  up  to 
assert  a  right  or  Justify  an  act  the  party 
relying  on  the  custom  must  show  be  had 
knowledge  of  it  Godcharles  v.  Wigeman, 
113  Pa.  431,  6  Atl.  354.  In  the  present  case 
the  facts  are  undisputed  that  the  plaintiff, 
her  husband,  and  their  companions  had  no 
knowledge  of  any  such  alleged  custom,  and 
therefore  could  not  have  been  misled  by  it 
They  had  never  been  at  the  place,  except  on 
the  previous  day.  They  were  not  familiar 
with  any  custom  in  reference  to  getting  on 
and  off  trains  at  this  or  any  other  point  on 
that  division.  They  iuiew  where  the  station 
was  located,  because  on  the  day  prior  they 
had  changed  cars  at  the  station  on  tbeir  way 
to  visit  friends.  On  the  day  of  the  accident 
they  were  returning  by  the  same  route 
traveled  the  day  before.  It  Is  not  dmied, 
and  could  not  be,  under  the  evidence,  that 
they  Itnew  they  were  not  at  the  station,  and 
do  not  claim  to  have  given  notice  of  their 
intention  to  get  off  at  that  place,  or  that 
they  had  any  knowledge  of  a  custom  which 
permitted  them  to  get  off  at  that  point  and 
therefore  It  Is  idle  to  contend  that  the  de- 
ceased was  misled  by  the  so-called  custom. 

There  are  several  assignments  relating  to 
the  contributory  negligence  of  deceased  and 
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other  gronods  of  reversible  error,  the  con- 
sideration of  which  is  unnecesaary,  for  the 
reason  that  what  has  already  been  nld  It 
fatal  to  the  plaintiff's  case. 
Judgment  reversed. 


HARQO  V.  PENNSYLVANIA  R.  CO. 

(Sopreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

L  ExECCTiOH  —  Pbopebtt  Sdbject  .—  Rah/- 

BOAD   PBOPIBTT. 

Property  essential  and  necessary  to  the 
existence  of  a  railroad  company  and  in  actual 
use  cannot  be  sold  under  an  ordinary  writ  of 
fieri  facias. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execution.  H  185,  136.] 

2.  Same. 

Materials  used  for  repairs  of  bridges, 
tracks,  siding,  and  other  like  emergency  pur- 
poses belonging  to  a  railroad  company,  cannot 
be  levied  on  and  sold  under  an  ordinary  writ 
of  execution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  i  136.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  Annie  Margo  against  the  Penn- 
sylvania Railroad  Company.  Rule  to  set 
aside  sale  of  personal  property  discharged, 
and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  P.  J.  Little, 
for  appellee. 

ELKIN,  J.    The  plaintiff  recovered  a  ver- 
dict In  the  court  below  in  an  action  of  tres- 
pass for  injuries  resnlting  in  the  death  of 
her  husband.    On  February  10,  1905,  after  a 
new  trial  bad  been  refused,  judgment  was  en- 
tered on  the  verdict    On  March  4th  a  fieri 
facias  was  issued  thereon,  returnable  the  first 
Monday  of  Jtme  following.    A  levy  was  then 
made  on  some  personal  property  in  the  office 
of  the  superintendent  of  the  defendant  com- 
pany.    On   March  13th   the  defendant   took 
an    appeal  to  the  Supreme  Court    On  the 
following  day  the  levy  was  stricken  off  by 
order   of  the  court    On  May  22d  another 
levy  was  made  on  the  personal  property  In 
and  around  the  superintendent's  office.    On 
the  same  day  a  levy  was  also  made  on  seven 
separate  parcels  of  land,  which  were  form- 
erly a  part  of  the  right  of  way  of  the  old 
portage  road,  and  notice  was  served  on  de- 
fendant that  inquisition   proceedings  would 
be    held  thereon  June  5th.    The  defendant 
then    presented  a  petition  asking  that  the 
sale  of  the  personal  property  be  set  aside  on 
the   ground  that  the  writ  was  invalid.    On 
the  return  day  of  the  writ  the  sheriflF  made 
nnother  levy  on  the  railroad  tles^  rails,  lum- 
ber, and  other  materials  used  by  the  defend- 
ant   company   for  emergency   purposes,   and 
advertised  the  same  to  be  sold  on  June  22d. 
On  June  14th  defendant  presented  a  petttlmi 


asking  that  the  levy  on  the  personal  property 
and  the  inquisition  proceedings  on  real  estate 
be  set  aside.  A  rule  to  show  cause  was 
granted,  returnable  June  19tli,  at  which  time 
testimony  was  taken  and  the  court  dis- 
charged tlie  rule.  Thereupon  the  sheriff 
again  advertised  the  sale  of  the  personal 
property  to  take  place  July  6th.  On  July 
3d,  on  petition  to  the  Supreme  Court,  a  rule 
to  show  cause  why  the  appeal,  when  taken, 
should  not  be  a  supersedeas,  was  granted, 
and  an  order  was  made  staying  the  proposed 
sale  and  all  other  proceedings;  the  rule 
being  made  returnable  to  the  western  district 
October  14,  1905.  On  July  5th  this  appeal 
was  taken  from  the  orders  of  the  court  below 
as  above  Indicated. 

A  little  forbearance  and  professional  cour- 
tesy, which  should  always  be  shown  by  mem- 
bers of  the  bar  to  each  other,  would  have 
saved  tlils  vexed  and  complicated  record. 
The  fieri  facias  was  Issued  a  few  days  before 
the  appeal  was  taken,  without  notice  to  the 
defendant  or  its  counsel,  and  a  levy  was 
made  on  certain  personal  property;  but  on 
the  day  following  the  appeal  this  levy  was 
stricken  off  by  the  court  Notwithstanding 
that  the  appeal  was  pending,  counsel  for 
plaintiff  caused  the  sheriff  to  make  a  new 
levy  and  proceed  to  a  sale  thereon  for  the 
purpose  of  satisfying  the  judgment  appealed 
from.  It  Is  contended  that  his  right  to  thus 
proceed  Is  justified  by  the  act  of  May  19, 
1897  (P.  L.  67),  relating  to  appeals  to  the 
Supreme  and  Superior  Courts,  wherein  It 
is  provided  that  an  appeal  shall  not  be  a 
supersedeas  to  an  execution  Issued  on  a 
Judgment  unless  taken  and  perfected  within 
three  weeks  from  the  entry  of  the  judgment. 
More  than  three  weeks  elapsed  from  the 
entry  of  the  judgment  until  the  appeal  was 
taken.  Counsel  for  defendant  within  a  few 
days  from  the  time  be  had  notice  of  the 
entry  of  the  Judgment  took  an  appeal  and 
proceeded  at  once  to  perfect  it  He  has 
been  diligent  in  resisting  the  claims  of  the 
plaintiff  at  every  stage  of  the  proceedings 
since  that  time.  This  record  discloses  a 
somewhat  anomalous  situation.  The  plain- 
tiff has  caused  a  fieri  facias  to  be  Issued, 
levy  to  be  made,  and  the  sheriff  has  actually 
sold  personal  property  belonging  to  the  de- 
fendant In  partial  satisfaction  of  the  Judg- 
ment entered  in  the  court  below,  while  the 
validity  of  that  judgment  was  still  pending 
in  the  Supreme  Court  This  court  at  No. 
65,  October  Term,  1906  (62  Ati.  1079),  reversed 
the  judgment  and  as  the  record  now  stands 
there  is  no  Judgment  to  support  an  execution. 
It  would  have  been  wiser  for  the  learned 
counsel  for  appellee  to  have  waited  the 
final  determination  of  the  questions  involved 
on  the  appeal. 

Another  question  has  been  raised  by  this 
appeal,  which  it  is  necessary  to  consider. 
The  levy  of  June  5th  was  made  on  railroad 
ties,  rails,  lumber,  water  pipe,  Iron  pipe,  and 
other  personal  property  which  the  defendant 
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alleges  Is  need  for  emergency  purposes.  It 
Is  contended  that  this  property  Is  exempt 
from  levy  and  sale  under  the  ordinary  writ 
of  fl.  fa.  On  grounds  of  public  policy  the 
law  does  not  permit  the  seizure  and  sale  on 
execution  of  the  property  of  a  railroad  com- 
pany necessary  to  enable  It  to  perform  Its 
duties  to  the  public.  This  is  the  settled  rule 
of  our  cases.  Foster  v.  Fowler,  60  Pa.  27; 
Youngman  t.  Railroad  Co.,  65  Pa.  278 ;  Mau- 
sel  V.  Railway  Co.,  171  Pa.  606,  88  Atl.  877; 
Bell  V.  Wood.  181  Pa.  176,  87  Atl.  201.  In 
a  number  of  cases  It  has  been  held  that  prop- 
erty essential  and  necessary  to  the  existence 
of  a  railroad  company  and  In  actual  use  can- 
not be  seized  and  sold  under  an  ordinary 
writ  of  fieri  facias.  In  such  cases  the  special 
writ  provided  by  the  act  of  April  7,  1870  (P. 
L.  58),  is  the  proper  remedy.  It  tias  also 
been  held  that  property,  real  or  personal, 
necessary  to  the  exercise  of  a  public  fran- 
chise, is  to  I>e  regarded  as  part  thereof,  and 
Is  not  subject  to  execution  by  the  ordinary 
writ  Bank  t.  Tanning  Co.,  170  Pa.  1.  82 
AtL  689.  The  testimony  taken  on  the  rule 
in  the  court  below  clearly  shows  that  the 
materials  levied  on  were  all  Intended  to  be 
used  for  emergency  purposes;  that  It  was 
necessary  to  keep  In  stock  a  large  amount 
of  these  materials  in  order  to  insure  the 
proper  maintenance  and  operation  of  the 
railroad;  and  that  the  materials  on  band 
were  not  more  than  were  necessary  for  these 
purposes.  No  evidence  was  offered  in  con- 
tradiction of  the  testimony  of  the  witnesses 
produced  by  the  defendant  Their  testimony 
stands  nnimpeached.  It  clearly  established 
the  fact  that  the  materials  levied  upon  were 
used  for  repairs  of  bridges,  tracks,  sidings, 
and  other  like  emergency  purposes,  wherein 
the  very  highest  standard  of  care  Is  required 
in  the  discbarge  of  the  defendant's  duties  to 
the  public.  The  learned  court  was  in  error 
In  disregarding  the  testimony  offered  and 
drawing  its  own  conclusions  that  the  mate- 
rials levied  on  did  not  hinder  the  defendant 
in  the  performance  of  those  acts  authorized 
under  Its  charter. 

The  ord«  of  the  court  of  July  19.  1906, 
discharging  the  rule  to  show  cause  why  the 
levy  and  inquisition  should  not  be  set  aside, 
is  reversed,  and  it  is  ordered  that  a  writ  of 
restitution  be  issued  by  the  court  below  for 
the  property  sold. 


ESTEP  et  al.  r.  WEBSTER  COAL  ft  00KB 
CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

NEGLIGENCB — INJUBT    TO     MiNOB— EvinENOB. 

In  an  action  against  a  coal  company  to 
recover  for  injuries  to  a  child  two  years  old, 
stnicic  by  an  electric  car  operated  by  defendant 
on  its  own  grounds,  evidence  held  to  require 
the  granting  of  nonsuit 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 


Action   by    Burdlne    Estep,   by    bis    nest 

!  friend,  H.  C.  Estep,  and  H.  G.  Est^  In  his 

I  own  right  against  the  Webster  Coal  &  Coke 

j  Company.    From  an  order  refusing  to  take 

;  off  a  nonsiilt  plaintiffs  appeal.    AfiOrmed. 

Argued    before    MITCHELL,  O.  J.,    and 

FELL,    BROWN,   MBSTRBZAT,    POTTER, 

ELKIN,  and  STEWART,  JJ. 

Edward  L.  Keams,  James  B.  O'Comuw, 
and  Smith  &  Keams,  for  appellants.  P.  J. 
Little,  for  appellee. 

STEWART,  J.  The  circumstances  under 
which  the  Injuries  In  this  case  were  sustain- 
ed, afford  no  basis  for  a  recovery  by  way  of 
compensation.  The  Injured  party,  a  Uttle 
child  less  than  two  years  of  age.  while  oo 
the  track  of  the  trolley  road  owned  and  o^ 
erated  by  defendant  company  In  connectloD 
with  its  coal  mines,  was  struck  by  a  motor 
drawing  an  empty  train  of  cars,  while  on  its 
return  trip  to  the  mines,  and  seriously  hurt. 
The  accident  occurred  at  a  point  about  200 
yards  from  the  public  crossing,  on  the  ground 
of  the  defendant  company.  It  Is  needless  to 
Inquire  how  the  child  came  to  be  there.  It 
Is  enough  to  know  that  it  was  Improperly 
there,  and  that  no  responsibility  In  connec- 
tion therewith  attaches  to  the  defendant  in 
this  action.  At  the  public  crossing  the  elec- 
tric current  is  broken  and  the  cars  are  car- 
ried across  by  their  momentum.  After  tbe 
crossing  is  cleared,  the  motorman  is  required 
to  readjust  tbe  trolley  to  connect  -with  tbe 
power.  To  do  this  his  attention  must  be  di- 
rected to  the  rear  of  his  car,  and  for  tbe 
time  being  he  Is  prevented  from  looking  in 
the  direction  in  which  the  car  is  moving.  On 
this  occasion  he  was  so  engaged,  certainly 
until  the  motor  was  within  25  or  30  feet  of 
the  child.  Tbe  witness  Alexander  testifies 
that,  when  he  saw  the  motor  first  It  was  at 
this  distance  from  tbe  child;  that  tbe  mo- 
torman then  had  bis  knee  upon  his  seat  with 
his  face  toward  the  rear,  and  was  engaged  in 
fixing  his  trolley;  that  up  to  that  time  he 
had  not  turned  around.  The  evidence  affords 
no  reasonable  ground  to  believe  that  If  the 
motorman  from  this  point  had  had  an  unob- 
structed view  of  the  child,  the  accident  could 
certainly  have  been  averted  by  any  degree 
of  vigilance  or  alertness.  The  train  was  run- 
ning at  a  speed  of  from  six  to  ten  miles  an 
hour.  Upon  his  cross-examination  the  witness 
Morney,  an  experienced  motorman,  testified 
that  he  could  stop  a  train  such  as  this  was, 
moving  at  the  rate  of  speed  here  given,  within 
40  feet  if  the  motor  were  in  first-class  re- 
pair. The  witness  spoke  of  his  own  skill, 
and  not  of  what  was  to  be  expected  of  tbe 
ordinary  motorman.  Even  with  the  skill 
that  comes  to  one  of  his  experience,  the  res- 
cue of  the  child  under  the  circumstances  we 
have  here,  without  hurt  would  be  accounted 
a  hair  breadth  escape.  Failure  to  accom- 
plish such  a  rescue  would  not  Impute  to  tbe 
party  falling  ordinary  negligence,  much  less 
the  gross  negligence,  without  which  no  11a 
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»lllt7  can  attach.  The  general  quallflcatlons 
)f  tbe  motorman  Nicholson  are  outside  of  the 
^ase.  He  may  have  been  too  young  or  too 
nexperlenced  for  the  work  assigned  him  In 
■nnnlng  the  motor;  but  neither  of  these  things 
«ntrlbuted  to  this  particular  accident  Nor 
loes  the  circumstance  that  the  train  was 
novlng  at  more  than  ordinary  or  usual  rate 
>f  speed,  If  such  fact  appear,  affect  the  case 
n  any  respect  It  was  defendant's  own 
■cad,  operated  for  Its  own  purpose,  on  Its 
>wn  land,  where  the  public  bad  no  rights. 
There  was  nothing  In  the  situation,  so  far 
iS  the  safety  of  others  was  concerned,  that 
called  for  any  rate  of  speed  other  than  that 
^blch  best  met  the  requirements  of  the  de- 
rendnnt  The  motorman  had  a  right  after 
tie  had  passed  tbe  public  crossing,  to  ex- 
?€ct  a  clear  track,  and  was  not  guilty  of  neg- 
ligence in  exceeding  the  usual  rate  of  speed. 
If  In  point  of  fact  he  did  so,  where  he  had 
ao  reason  to  expect  Interruption.  P.  &  R.  R. 
Co.  V.  Spearen,  47  Pa.  300,  86  Am.  Dec.  544. 
The  nonsuit  was  properly  ordered,  and  the 
lodgment  is  affirmed. 


ESTBP  T.  WEBSTER  COAL  ft  COKE  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

Appeal  from  Court  of  Common  Pleas. 
Cambria  County. 

Action  by  Burdlne  Estep,  by  his  next 
friend,  H.  O.  Estep,  and  H.  C.  Estep  In  his 
own  right,  against  the  Webster  Coal  ft  Coke 
Company.  Ftom  an  order  refusing  to  take 
off  a  nonsuit  plaintiffs  appeaL    Affirmed.    . 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN  and  STEWART,  JJ. 

STEWART,  J.  This  case  but  repeats  the 
facts  appearing  In  213  Pa.  — ,  62  Atl.  10S2, 
just  decided.  The  action  Is  brought  by 
the  father  of  the  Injured  child  In  bis  own 
right  As  there  could  be  no  recovery  In  that 
for  like  reasons  there  could  be  none  in  this. 


TROXELL  et  al.  t.  ANDERSON  COAL 
MIN.  CO. 

(Supreme  Court  of  Pennsylrania.    Jan.  2, 

1006.) 

1.  Mines  and  Minkbals— Coai.  Lbask— Rot- 

ALTIES. 

A  coal  lease  provided  that  a  certain  num- 
ber of  tons  of  coal  should  be  mined  each  year, 
and  for  the  payment  of  a  royalty  thereon, 
whether  the  coal  was  mined  or  not  unless  pre- 
vented by  unforeseen  faults  in  the  strata.  The 
lessee,  in  attempting  to  reach  the  coal  from  an 
adjoining  mine,  was  prevented  from  so  doing 
by  faults  in  the  strata  of  such  mine.  It  ap- 
peared at  the  trial,  after  tbe  termination  of  tbe 
first  year  of  the  lease,  that  the  coal  had  been 
reached  without  difficulty  by  an  opening  upon 
the  leased  premises.  Beid,  that  the  lessor  was 
entitled  to  recover,  and  it  was  error  to  refuse 
to  charge  that  the  lessee  had  not  made  the  effort 


to  mine  the  coal  In  the  first  year,  which  was 
required  by  the  terms  of  the  contract 
2.  Appeal— Revibw. 

On  appeal,  the  appellate  court  will  not 
pass  upon  tbe  correctness  of  a  particular  in- 
struction to  which  no  error  is  assigned,  for  the 
purpose  of  guiding  the  court  below  in  the  event 
of  a  retrial.  ' 

[Ed.  Note. — ^For  eases  in  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  Si  2975,  8087.] 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County. 

Action  by  J.  M.  Trozell  and  others  against 
the  Anderson  Coal  Mining  Company.  Judg- 
ment for  defendant  and  plaintiffs  appeal. 
Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
PELL,  BROWN.  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  J  J. 

A.  L.  Cole,  Alvln  Evans,  and  John  E. 
Evans,  for  appellant  A.  V.  Barker,  S.  L. 
Reed,  and  Fred  D.  Barker,  for  appellee. 

BROWN,  J.  On  August  28,  1902,  the  ap- 
pellants leased  property  belonging  to  them 
In  Reade  township,  Cambria  (bounty,  to  R  F. 
Spencer,  A.  T.  Beers,  and  William  D.  McCaus- 
land,  for  the  purpose  of  miaiug  coal.  The 
lease,  with  the  assent  of  the  lessors,  was 
assigned  to  Christian  P.  Anderson,  who  as- 
signed it  to  the  appellee,  the  Anderson  Coal 
Mining  Company,  and  this  suit  was  brought 
against  it  to  recover  the  balance  alleged  to 
be  due  on  the  first  year's  minimum  royalty 
of  $1,800,  or  six  cents  per  ton  for  30.000  tons 
of  coal.  The  covenant  In  the  lease,  which  is 
the  basis  of  appellants'  claim.  Is  that  the  les- 
sees will  "mine  and  ship  from  tbe  said  prem- 
ises not  less  than  thirty  thousand  tons  dur- 
ing each  and  every  year  during  tbe  continu- 
ance of  this  lease,  and  shall  pay  royalty  for 
said  amount  whether  mined  and  shipped 
or  not  unless  prevented  by  faults  in  tbe 
strata  unforeseen,  difficulties  in  tbe  mines, 
strikes,  scarcity  in  car  supply  or  other  un- 
avoidable causes." 

On  the  trial  of  tbe  cause  it  appeared  that 
during  the  first  year  no  effort  to  mine  the 
coal  had  been  made  on  tbe  leased  premises, 
but  an  attempt  was  made  to  reach  it  ttirough 
a  mine  operated  by  tbe  appellee  on  adjoin- 
ing land  known  as  the  Van  Ormer  tract;  and 
the  Jury  were  Instructed  that  if  faults  were 
encountered  there  which  rendered  it  impos- 
sible to  reach  the  coal  on  the  leased  prem- 
ises, the  plaintiffs  could  not  recover.  Under 
the  testimony  submitted  by  tbe  defendant 
the  Jury  found  that  faults  in  the  adjoining 
mine  had  prevented  it  from  reaching  and 
mining  the  coal  on  tbe  leased  premises,  and 
the  verdict  was  In  its  favor.  We  need  not 
consume  time  In  demonstrating  the  self-evi- 
dent proposition  that  the  lease  contemplated 
an  effort  on  the  leased  premises  to  reach  the 
coal,  and  tlmt  the  faults  contemplated  were 
such  as  might  be  there  encountered.  Indeed, 
this  Is  not  questioned  by  tbe  appellee,  but  it 
Is  urged  that,  as  the  cause  was  tried  on  the 
theory  that  there  could  be  no  recovery  if  the 
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defendant  company  was  prevented  from  reach- 
ing the  coal  on  tbe  leased  land  by  fanlts  In 
the  strata  on  the  Van  Ormer  tract,  we  ongbt 
not  to  disturb  the  Judgment  If  the  record 
showed  that  the  cause  had  been  tried  upon 
that  theory  alone,  and  nothing  more  appear- 
ed, we  would  not  Interfere  with  the  judg- 
ment, for.  If  the  lessors  themselves  had  pnt 
such  an  Interpretation  on  the  agreement.  It 
would  be  too  late  for  them,  after  a  verdict 
against  them,  to  complain  of  the  consequences 
resulting  from  their  own  construction  of  tiie 
lease.  When  a  case  Is  submitted  to  a  jury 
from  the  standpoint  from  which  both  par- 
ties to  the  issne  manifestly  tried  It,  the  court 
cannot  be  said  to  have  erred  because  it  was 
not  submitted  from  another,  which  may  real- 
ly have  been  the  true  one.  Hartley  v.  Decker, 
89  Pa.  470;  Carpenter  v.  City  of  Lancaster, 
212  Pa.  681,  61  Atl.  1118. 

The  defendant  undertook  to  show,  without 
objection  from  the  plaintiffs,  that  It  had  made 
an  effort  to  reach  the  coal  on  the  leased  prem- 
ises through  the  opening  on  the  Van  Ormer 
land,  but  had  been  prevented  from  doing  so 
by  the  faults  there  found  in  the  strata.  In 
rebuttal,  the  plaintiffs  offered  testimony  to 
show  that  If  proper  efforts  had  been  made  on 
the  adjoining  land  the  coal  on  theirs  might 
have  been  reached,  and,  as  just  stated,  if 
there  were  not  more  on  the  record,  we  would 
not  reverse.  It  appears,  however,  that  the 
plaintiffs,  in  meeting  the  defense  as  made 
out  by  the  appellee,  did  not  conclude  them- 
selves from  asking  that  the  case  be  tried  on 
the  proper  theory,  that  the  effort  to  mine  the 
coal  should  have  been  made  on  the  leased 
premises.  Though  no  effort  was  made  dur- 
ing the  first  year  to  open  the  coal  on  these 
premises.  It  appeared  on  the  trial  that  at 
that  time  (September  21, 1904)  coal  was  open- 
ed on  them.  C.  R.  Ellicott,  the  resident  man- 
ager of  the  appellee,  and  called  by  it  as  a 
witness,  was  asked  on  cross-examination: 
"Q.  During  the  time  yon  were  there  the  work 
in  which  you  were  engaged  was  principally 
in  the  directing  of  the  mines  and  the  ship- 
ment of  coal  from  the  Van  Ormer  tract?  A. 
Tes,  sir.  Q.  But  not  upon  the  Glasgow  and 
Troxell?  A.  No,  sir.  •  •  •  Q.  Ton  did 
get  into  the  Troxell  and  Glasgow  tract? 
A.  Yes,  sir;  we  are  In  there  now.  •  *  • 
Q.  So  far  as  anything  is  disclosed  from  the 
condition  of  the  mine  as  it  appears  there 
now,  there  Is  no  fault  on  the  Troxell  and 
Glasgow  tract?  A.  Not  where  we  tried  to 
turn  the  heading."  Another  witness  called 
by  the  defendant,  James  Logan,  its  mine 
foreman,  on  cross-examination,  testified  as 
follows:  "Q.  The  faults  that  you  have  ob- 
served are  all  on  the  Van  Ormer  property? 
A.  Yes,  sir.  Q.-From  the  investigations 
which  you  made  there  were  no  faults  visible 
on  the  Troxell  and  Glasgow  tract?  A.  No, 
sir;  not  at  present  Q.  So  far  as  it  appears 
now,  from  an  inspection  of  the  mine,  the  coal 
of  the  Glasgow  and  Troxell  tract  is  in  its 


normal  condition?    A.  Yee,  sir.    Q.  Tou  have 
BO  far  no  evidence  or  intimation  of  the  fault 
on  that  property?    A.  No,  sir."    llie  aerentb 
point  submitted  by  the  plaintifTs  was  as  fol- 
lows :     "The  defendant  having  failed  to  abow 
that  any  effort  was  made  to  mine  the  ooal 
on  the  Glasgow  and  Troxell  property  frouc 
the  opening  on  that  property  Itself,  and  the 
evidence  being  that  the  coal  was  opened  on 
that  property,  the  defendant  did  not  make 
the  effort  to  mine  the  30,000  tons   of  coal, 
which  was  required  under  the  terms  and  oon- 
ditlons  of  the  contract"    This  waa    a  dis- 
tinct statement  by  the  plaintiffs  before  the 
case  was  submitted  to  the  jury  of  just  what 
their  contention  was,  and  the  point  should 
have  been  affirmed.    It  stated  the  tme  con- 
struction  of   the   agreement   and    what    the 
plaintiffs  had  a  right  to  insist  upon  from  the 
defendant  which  ought  to  have  done  from 
the  beginning  what  it  was  doing  In  Septemb». 
1904.    The  answer  to  the  point  was:     "We 
cannot  affirm  the  point  as  a  legal  proposition. 
There  Is  no  evidence  that  any  effort  waa 
made  to  open  the  coal  upon  the  property  de- 
scribed In  the  lease..  There  Is  no  evldoMX 
that  it  could  be  done  to  any  advantage.     There 
is  some  evidence  that  some  vein  of  coal  was 
opened  by  Mr.  Spencer,  but  there  Is  no  evi- 
dence that  it  was  a  feasible  point  from  whidi 
to  mine  the  coal,  or  that  it  was  intended 
that  any  extensive  mining  operations  should 
be  pursued  at  that  point" 

The  assignments  relating  to  the  scarcity 
of  cars  need  not  be  considered,  for  that  ques- 
tion cannot  be  regarded  as  involved  In  the 
case.  In  the  absence  of  any  effort  by  the  ap- 
pellee to  mine  the  coal  in  accordance  with 
tfie  agreement  Its  learned  counsel  make  the 
following  frank  admission  in  their  printed 
argument:  "The  undisputed  evidence  in  the 
case  showing  that  cars  enough  had  been  re- 
ceived at  this  particular  mine  to  ship  over 
30,000  tons  during  the  year  1903,  the  irre- 
sistible conclusion  is  that  the  jury  so  found, 
and  the  question  of  car  supply,  as  an  in- 
dependent matter  of  defense  being  'out  of  the 
way  altogether,'  the  verdict  was  based  upon 
the  other  question  In  the  case." 

We  are  asked  by  the  appellants  to  pass  up- 
on the  correctness  of  the  instruction  by  the 
court  below  that  if  they  were  entitled  to  re- 
cover, the  verdict  should  be  for  the  balance 
of  the  royalty  for  the  first  full  mining  and 
shipping  year  ending  December  1,  1903.  Of 
this,  of  course,  they  do  not  complain,  but  io 
their  anticipation  of  a  reversal  they  ask  for 
an  expression  from  ns  as  to  the  correctness 
of  the  Instruction  for  the  guidance  of  tbe 
court  below  on  a  retrial  of  the  casa  We  do 
not  sit  as  an  advisory  lioard  for  lower  courts, 
but  to  correct  errors  alleged  to  have  been 
committed  by  them  when  brought  up  to  as 
by  proper  assignments. 

Tbe  first  fourth,  fifth,  sixth,  and  twelfth 
assignments  are  sustained,  and  the  judgment 
Is  reversed,  with  a  venire  facias  de  nova 
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HBNKBL  T.  WABASH  PITTSBURQ  TBO- 
MINAL  B.  CO. 

(Supreme  Court  of  PennsylvanU.    Jan.  2, 
1906.) 
EiUNENT  Domain— Damages — Evidence. 

Where^  in  proceedings  to  condemn  land, 
the  opinions  of  tne  landowner'a  witnesaes  as  to 
the  value  of  the  property  were  baaed  mainly 
on  Bales  of  property  in  the  immediate  vicinity, 
the  railroad  company  may  show  that  such  sales 
were  under  special  circumstances  and  that  the 
prices  obtained  were  in  excess  of  the  market 
value. 

[Ed.  Note. — For  cases  in  point,  see  voL  18* 
Cent  Dig.  Eminent  Domain,  fS  540^,  641 ;  vtA. 
20,  Cent  Dig.  Evidence,  H  416-421.] 

Appeal  from  Court  of  Conunon  Pleaa,  Al- 
legheny County. 

Action  by  John  Henkel  against  the  Wabash 
Pittsburg  Terminal  Railroad  Company.  From 
a  Judgment  in  his  favor,  plaintiff  appeals. 
AfBrmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

R.  B.  Petty,  for  appellant  A.  M.  Neeper 
and  W.  M.  Lindsay,  for  appellee. 

FELL,  J.  This  action  was  to  recover  the 
value  of  land  taken  by  the  defendant  com- 
pany under  the  right  of  eminent  domain  for 
the  porpoae  of  building  a  station.  The 
Bi>ecificatlons  of  wror  all  relate  to  the  admis- 
sion of  testimony  offered  by  the  defendant 
The  main  ground  of  the  appellant's  complaint 
is  that  the  defendant  was  allowed  to  prove 
the  circumstances  attending  the  sale  of  two 
properties  In  the  immediate  vicinity.  The 
plaintiff's  counsel  bad  called  the  attention  of 
witnesses  on  both  sides  to  these  sales,  his 
own  in  their  examination  In  chief,  and  oa 
the  cross-examination  of  the  defendant's  wit- 
nesses he  had  shown  the  prices  paid.  On 
the  cross-examination  of  the  plalntUTs  wit- 
nesses it  appeared  that  one  of  them  had  based 
bis  opinion  of  the  value  of  the  plaintifTs 
property  entirely  on  one  of  these  sales,  and 
tliat  another  witness  had  based  his  opinion 
mainly,  if  not  exclusively,  on  the  two  sales. 
The  prices  paid  for  these  properties  thus  be- 
came a  standard  of  value  of  property  in  the 
vicinity.  The  defendant's  oCTer  was  not  to 
show  the  prices  paid  for  these  two  properties, 
but  to  prove  by  the  purchasers  that  the  sales 
were  made  under  special  circumstances,  and 
tliat  the  prices  were  greatly  in  excess  of  tlie 
market  values  and  were  not  a  criterion 
thereof. 

It  has  been  long  established  that  the  proper 
test  of  the  value  of  land  taken  under  the 
right  of  eminent  domain  is  its  market  value, 
and  tliat  this  value  Is  not  to  be  ascertained 
by  proof  of  particular  sales,  -but  by  the  gea> 
eral  selling  price  of  land  similarly  situated. 
While  particular  sales  may  not  be  proved  as 
establishing  a  market  value,  the  good  faith 
of  a  witness  and  the  accuracy  and  extent  of 
his  knowledge  may  be  tested  by  questioning 
him  as  to  particular  sales,  to  ascertain  wbetb- 


er  be  knew  of  and  considered  them  in  form- 
ing an  opinion.  These  Inquiries  go  directly 
to  the  value  of  the  opinion  expressed.  We 
see  no  reason  why  a  party  against  whose 
interest  a  witness  has  testified  may  not  show 
ttiat  the  opinion  expressed  is  valueless  as  evi- 
dence, because  it  is  founded  on  a  misappre- 
hension of  the  facts,  as  that  a  supposed  sale 
has  never  been  made,  or  that  the  considera- 
tion named  was  fictitious,  or  that  the  sale  had 
been  without  regard  to  the  market  value. 
This  does  not  lead,  as  would  the  proof  of 
particular  sales,  to  the  trial  of  collateral  is- 
sues. It  goes  only  to  Impair  the  value  of 
an  opinion  which  has  become  evidence  in 
the  case  by  showing  that  it  is  based  on  a 
misapprehension  of  the  real  facts. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


In  re  UARSHALL  AVENUE. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

1.  MUKICIFAI.   COBPOBATIONS  —   PtTBUO    IK- 

PBOVEMENTS CUBATIVE   ACT. 

Act  April  8,  1899  (P.  L.  57),  known  as  the 
"Curative  Act,"  and  providing  that,  where  a 
street  has  been  improved  by  a  municipality 
under  an  Invalid  law  or  orainance,  such  im- 
provements shall  be  valid  and  binding,  is  con- 
stitutional. 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Coit  Dig.  Municipal  Corporations,  g  835.] 

2.  SaJme. 

A  failure  to  advertise  a  grading  contract 
as  required  by  Act  May  22.  1{»5  (P.  L.  105), 
is  cured  by  Act  April  18,  1899  (P.  U  57). 
S.  Same  —  Refobt  or   Yuwsbs  —  Confibma- 

XION. 

A  failure  to  have  a  report  of  viewers  on 
the  grading  of  a  street  confirmed  nisi  by  the 
court  is  immaterial,  where  all  parties  concerned 
had  knowledge  of  the  filing  and  came  into  court 
and  excepted  thereto  within  the  proper  time. 

[Bd.  Note. — For  cases  in  point  ■««  vol.  36, 
Cent  Dig.  Municipal  Corporations,  f  832.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  the  grading  of  Marshall 
avenue.  From  an  order  dismissing  excep- 
tions to  the  report  of  Jury,  W.  Q.  Park  ap- 
peals.   AArmed. 

The  following  is  the  opinion  of  the  court 
below: 

"Under  an  ordinance  approved  April  6, 
1896,  and  passed  without  petition  therefor 
by  abutting  property  owners,  Marshall  avenue 
was  graded.  The  ordinance  under  which  the 
work  was  done,  owing  to  an  oversight  was 
not  advertised  in  the  official  newspapers  of 
the  city  for  10  days,  as  required  by  the  act 
of  May  22,  1895  (P.  L  105).  Nor  was  the 
viewers'  report  presented  to  the  court  for 
confirmation  nisi,  as  required  by  the  act  of 
April  18,  1899  (P.  L.  67).  It  was,  however, 
filed  in  the  prothonotary's  office,  and  by  that 
office  confirmed  nisi,  pursuant  to  the  provi- 
sions of  the  act  of  April  2.  1903  (P.  L.  124) ; 
exceptants  all  having  notice  of  the  report 
l>elng  filed  and  confirmed  nisi.    To  the  rq>ort 
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a  number  of  exceptions  have  been  filed  by 
abutting  property  owners.  It  seems  to  us 
the  only  exceptions  that  need  to  be  con- 
sidered are-  those  relating  to  the  failure  to 
advertise  the  ordinance  and  the  neglect  to 
have  the  viewers'  report  confirmed  nisi  by 
the  court  Without  the  act  of  April  18, 1899, 
above  referred  to,  these  exceptions  would 
have  to  be  .lustained.  Does  that  act  apply  to 
this  case  and  cure  the  defect  caused  by  the 
failure  to  advertise  the  ordinance?  The 
city's  contention  Is  that  it  does  do  so,  while 
exceptants  contend  the  act  Is  unconstitution- 
al, and.  If  valid,  does  not  apply  to  this  case. 
The  act  is  what  Is  known  as  curative  legis- 
lation, and  provides  that,  where  a  street  has 
been  graded,  paved,  or  otherwise  Improved 
by  municipal  authority  under  the  provisions 
of  invalid  laws  or  ordinances,  'such  Improve- 
ments are  made  valid  and  binding.'  The  act 
is  similar  in  nearly  all  respects  to  the  cura- 
tive act  of  1881.  As  tliat  act  was  declared 
to  be  constitutional  in  Donley  v.  City  of 
Pittsburg,  147  Pa.  348,  23  Atl.  304,  80  Am. 
St  Rep.  738,  we  have  no  hesitation  in  hold- 
ing the  act  of  1899  to  be  valid. 

"Do  its  provisions  cover  a  failure  to  ad- 
vertise an  ordinance  authorizing  an  improve- 
ment under  a  valid  act  of  assembly  as  in 
this  case?  The  provisions  of  the  act  are 
quite  broad,  and,  it  seems  to  us,  were  In- 
tended to  cover  all  cases  where  properties 
'have  been  by  such  improvement  peculiarly 
and  specially  benefited.'  The  act  applies  in 
three  events  to  cases  where  a  municipality 
has  incurred  exi>en8e  in  Improving  streets, 
which  has  resulted  In  l>enefltlng  abutting 
property,  namely,  (a)  where  the  act  of  as- 
sembly granting  the  authority  has  been  de- 
clared unconstitutional;  (b)  where  the  act 
ordinance,  or  contract  'is  or  are  otherwise  In- 
valid'; and  (c)  'where  for  any  reason  pri- 
vate property  cannot  be  assessed  for  peculiar 
special  t>eneflts.'  The  Legislature  might  have 
omitted  the  requirements  for  advertising  the 
ordinance  in  the  official  newspapers  of  the 
city,  and.  having  the  power  to  do  so,  clear- 
ly had  the  right  to  legalize  what  it  might 
previously  have  done.  The  act,  in  our  opin- 
ion, is  broad  enough  to  cover  the  defect  in 
this  case,  and  remedies  the  failure  to  adver- 
tise the  ordinance,  and  prevents  the  proceed- 
ing from*  being  void.  The  Improvement  hav- 
ing be«i  made  in  good  faith  by  the  city  at 
an  expense  of  $66,752.94,  It  is  no  more  than 
right  that  exceptants  should  assist  in  meet- 
'  ing  that  expense.  If  the  respective  properties 
were  benefited  thereby.  Whetha:  they  were 
or  were  not  benefited  will  be  determined 
by  a  Jury,  as  all  exceptants  have  appeals 
pending. 

"The  exceptions  relating  to  the  failure  to 
have  the  report  confirmed  nisi  by  the  court 
cannot  be  sustained,  as  It  appears  no  injustice 
was  done  any  of  the  exceptants  by  the  over- 
sight All  bad  knowledge  of  the  report  be- 
ing filed,  and  came  into  court  and  excepted 
thereto  within  the  proper  time. 


"The  remaining  exceptions  are  wltbout 
merit  and  need  not  be  considered." 

Argued  before  MITCHELL,  C.  J.,  sod 
FELL,  BROWN,  MESTREZAT,  POTTEK, 
ELKIN,  and  STEWART,  JJ. 

Charles  P.  Lang  and  A.  C.  Johnston,  for 
appellant  Stephen  Q.  Port»,  City  Sol.,  for 
appellee. 

PER  CURIAM.  Judgment  affirmed  on  the 
opinion  of  the  court  below. 


BIOOS  T.  BAIB. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 

1906.) 

1.  Sai£—Deuvbbt— Evidence. 

Where  an  owner  of  coffee  sold  the  same, 
and  it  was  left  with  the  seller  to  be  roasied. 
and  the  purchase  was  set  apart  in  dlSerem 
piles  from  the  other  stock  of  the  seller,  and 
on  the  front  bag  of  each  pile  a  tag  was  sewed 
giving  plaintiff's  name  and  address  and  the 
kind  of  coffee  and  the  number  of  bags,  and  it 
was  to  be  delivered  to  plaintiff  when  roasted 
as  be  should  from  time  to  time  order,  asd 
plaintiff  paid  part  cash  and  gave  notes  for  tbe 
balance,  which  he  subsequently  paid,  there  was 
a  delivery  valid  against  an  execution  creditor. 
[Ed.  Note. — For  cases  in  point  see  voL  43, 
Cent  Dig.  Sales,  H  353,  568.] 

2.  TbIAIi— DiBECTINO    Vebdict— Besebvatioh 
OF  Law  Question. 

Where  a  reserved  question  of  law  is  sus- 
ceptible of  a  clear  statement  it  is  the  better 
practice  to  so  state  it  and  a  direction  by  the 
court  of  a  verdict  for  piaintifC,  reserving  tbe 
questi'on  of  law  "whether  there  la  any  evidence 
to  go  to  the  jury  entitling  tbe  plaintiff  to  re- 
cover," is  an  inappropriate  form. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46 
Cent  Dig.  Trial,  {  33.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  E.  H.  Rlggs  against  H.  O.  Bair. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  following  is  tbe  opinion -of  X>raii8,  J., 
in  the  court  below: 

"Binding  instructions  were  given  for  the 
plaintiff,  subject  to  tbe  question  of  law  re- 
served, to  wit  whether  there  was  any  evi- 
dence to  go  to  the  Jury  to  sustain  tbe  plain- 
tllTB  claim  to  this  coffee.  The  real  question 
reserved  was  whether  the  setting  apart  of 
tbe  coffee,  as  narrated  above,  constituted  snch 
a  delivery  as  v^ould  make  the  sale  a  valid  one 
against  execution  creditors. 

"The  rule  of  law  that  a  sale  of  personal 
property  without  a  delivery  to  the  vendee  is 
a  fraud  against  creditors  has  long  been  the  rule 
In  this  state,  and  has  not  been  modified  by  any 
recent  decisions.  But  as  to  what  will  con- 
stitute a  delivery  in  a  particular  case  lias 
been  reformed  to  meet  the  changed  require- 
ments of  business  from  what  they  were  lOO 
years  ago.  This  modification,  and  the  rea$oc 
therefor,  has  been  so  well  set  forth  by  Mr. 
Justice  Dean,  in  the  case  of  Keystone  Watch 
Case  Company  t.  Bank,  194  Pa.  SS5,  45  AtL 
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328,  tbat  we  qnote  at  large  from  that  opin- 
ion:   'In  the  80  years  that  have  elapsed  since 
the  decision  of  Clow  v.  Woods,  5  Serg.  &  R. 
270,  9  Am.  Dec.  846,  the  rigor  of  the  mle 
laid  down  in  tbat  case,  and  It  is  the  leading 
one  in  this  state,  has  been  greatly  relaxed. 
Nor,  considering  the  progress  in  population 
and  wealth  and  the  change  in  methods  of 
conducting  business,  could  It  bare  been  strict- 
ly  adhered  to  without  great  obstruction  to 
business  and  hardship  to  individuals.    Un- 
der tbat  ruling  the  cases  were  rare  where 
as    to  creditors   the  ownership  of  chattels 
could  be  in  one  and  the  possession  In  another; 
in  such  circumstances,  with  few  exceptions, 
tbe   transaction  was  constructively   fraudu- 
lent as  to  creditors.    But  in  tbe  long  line  of 
cases  following  It,  step  by  step,  the  rule  has 
been  so  softened  that  now  it  may  be  said, 
wltb  few  exceptions,  where  the  purpose  of 
the  contracting  parties  was  as  between  tbem- 
selres  an  honest  one,  and  there  was  no  con- 
cealment, as  to  creditors,  of  Its  true  nature, 
tbe  contract  is  not  constructively  fraudulent; 
in  other  words,  the  law  will  be  slow  to  hold 
tbe  parties  scamps  constructlrely,  if  the  con- 
tract. In  view  of  its  purpose,  was  actually  an 
honest  one.'    We  do  not  understand  tbe  court 
to  have  meant  in  tbe  case  Just  quoted  that 
there  was  any  change  in  the  rule  laid  down 
in  Glow  v.  Woods,  but  that  what  would  be  a 
sufficient  delivery  of  possession  now,  owing 
to  the  changed  conditions  of  business,  might 
not  have  been  a  good  delivery  at  the  time 
tbe  latter  case  was  decided.    And  this  is  the 
meaning  of  tbe  opinion  of  tbe  court  in  White 
v.  Gnnn,  205  Pa.  229,  54  Atl.  901:    'Less  than 
a  year  ago  we  said:    "There  has  been  no 
deviation  from  tbe  general  rule  that  delivery 
of  possession  is  indispensable  to  transfer  of 
title  by  the  act  of  the  owner  tbat  shall  be 
valid    against    creditors."     What,    however, 
would  be  a  sufficient  delivery  of  possession 
and  retention  of  It  in  one  case  might  not  be, 
in  another;  and,  in  saying  that  the  rigor  of 
tbe  rule  requiring  tbe  purchaser  to  take  and 
keep  possession   of   property  purchased  by 
blm   has  been   relaxed,   nothing  more   was 
meant  than  that  tbe  law  does  not  have  nor 
set  up  an  unbending  test  of  the  sufficiency  of 
delivery  and  retention  of  possession  to  be  ap- 
plied in  all  cases,  but  that,  in  passing  upon 
the  sufficiency  of  possession  taken  by  tbe  pur- 
chaser In  a  particular  case,  there  must  be 
taken  Into  consideration  tbe  character  of  tbe 
property,  the  use  to  be  made  of  it,  tbe  nature 
and  object  of  the  transaction,  tbe  position  of 
the  parties,  and  the  usages  of  trade  or  bnsl* 
ness.' 

"I<et  us  apply  this  rule  to  the  case  In  band. 
The  purchaser  was  buying  coffee  from  tbe 
company  tbat  roasted  bis  coffee,  and  tbe 
Hoff  Company,  It  must  be  borne  in  mind, 
were  not  only  dealers  in  coffee.  They  stored 
coffee  and  roasted  It  for  tbe  trade.  The 
transaction  was  an  honest  one.  The  price 
paid  for  the  coffee  was  the  current  price  for 
tbat  article.    Tbe  purchaser  paid  part  cash 


and  gave  bankable  notes  for  the  balance, 
which  be  subsequently  paid.  He  left  his 
coffee  wltb  the  Huff  Ccanpany  to  be  roasted, 
as  he  had  been  doing  for  seven  or  eight  years. 
We  do  not  understand  the  defendant  to  con- 
tradict tbe  proposition  that  be  could  leave 
the  coffee  with  Huff  and  still  make  the  sale 
to  bim  valid  as  against  creditors.  Certainly 
no  one  would  insist  that  RIggs  should  have 
shipped  bis  coffee  to  Wellsvllle  and  resbipped 
it  back  to  Pittsburg  In  order  to  have  it  roast- 
ed. But  It  is  contended  tbat  the  separation 
from  the  coffee  of  the  vendor  was  not  com- 
plete. True,  they  might  have  placed  Rlggs' 
coffee  all  In  one  pile;  they  might  have  marked 
every  individual  sack;  but  how  tbat  would 
have  been  more  of  an  Identification  of  bis 
coffee  than  what  was  done  in  this  case  we 
are  at  a  loss  to  see.  Each  pile  was  marked 
by  a  tag  which  told  to  tbe  person  who  looked 
at  It  that  tbat  coffee  was  sold  to  B3.  H.  Rlggs, 
giving  the  number  of  bags  so  sold,  which  cor- 
responded with  tbe  number  of  bags  In  tbe 
row.  And  If  there  was  a  row  of  coffee  on 
either  side  of  this  Rlggs  row  belonging  to  the 
Huff  Company,  It  was  separate  and  distinct 
from  it,  both  by  actual  space  and  by  the 
markings  on  the  Rlggs'  coffee.  And  so  as  to 
the  weighing  of  tbe  coffee.  It  is  alleged  tbat 
this  was  not  an  accurate  weighing,  and  that 
there  would  have  to  be  another  weighing  out 
before  the  actual  shipment  of  tbe  coffee  to 
Rlggs.  Certainly  wltb  tbe  weighing  that  was 
done  Rlggs  could  have  demanded  and  received 
all  of  tbe  coffee  that  bad  been  set  apart  to 
him;  and  that  is  all  that  Is  in  question  In 
this  case.  If  all  of  bis  coffee  bad  not  been 
set  apart  to  him,  and  If,  as  between  bim  and 
Huff,  he  had  a  claim  for  other  coffee,  that  is 
not  material  here,  as  he  Is  only  claiming 
what  was  set  apart;  but,  if  Huff  had  weighed 
out  to  him  in  the  manner  In  which  be  did 
more  than  7,000  pounds  of  coffee,  still  Rlggs 
could  claim  tbe  amount  set  apart  And  as 
tbe  evidence  goes  to  show  that  this  was  the 
ordinary,  customary  way  of  weighing  ont 
large  quantities  of  coffee  such  as  this,  there 
can  be  no  question  but  what  this  was  a  prop- 
er weighing.  'Unusual  and  unnecessary  for- 
malities in  such  transactions  are  generally  a 
badge  of  fraud  rather  than  of  honesty.'  Gar- 
retson  v.  Hackenberg,  144  Pa.  107,  22  Atl. 
876. 

"We  are  of  opinion  that  the  admitted 
facts  In  this  case  show  that  a  delivery  of  the 
coflTee  was  made  to  Rlggs,  and  the  sale  was 
valid  against  execution  creditors  of  the  Huff 
Company.  Judgment  should  be  entered  for 
tbe  plaintiff  on  the  verdict." 

Argued  before  MITCHELL;  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  PCKFTOB, 
ELKIN,  and  STEWART,  JJ. 

R  B.  Petty  and  Shiras  ft  Dlf^ey,  for  ap- 
pellant A.  S.  Moorbead  and  John  N.  Dunn, 
for  appellee. 

MITCHELL,  C.  J.  PlalnUfT  bought  of  tbe 
Huff    Company   some   thousand   pounds   of 


Digitized  by 


Google 


1088 


82  ATLANTIC  REPORTER. 


(Pa. 


green  coffee,  at  specified  prices,  and  received 
an  Invoice  Bhowlntr  the  kinds  and  the  quan- 
tity of  each.  Paymoit  was  made  partly  in 
cash  and  partly  in  a  note  subsequently  paid. 
The  good  faith  of  the  transaction  was  not 
impeached,  but  defendant  In  this  issue,  a 
levying  creditor,  disputed  the  sufflciency  of 
the  delivery.  The  purchase  was  made  in  the 
office  of  the  Huff  Company,  and  plaintiff  did 
not  see  the  coffee  but  bought  on  description, 
as  he  bad  done  in  previous  dealings.  Plain- 
tiff was  a  retail  dealer  who  did  not  sell  green 
coffee,  and  he  testified  that  the  arrangem^it 
was  that  Huff  should  put  the  coffee  aside  for 
him,  mark  it,  and  keep  it  stored  until  he 
gave  orders  for  roasting.  No  charge  was  to 
be  made  for  storage  if  Huff  did  the  roasting, 
and  a  written  memorandum  to  that  effect 
was  put  on  the  Invoice.  All  this  was  in  a^ 
cordance  with  the  custom  of  the  parties  In 
dealings  for  sevoral  yeara  previously.  The 
coffee  was  In  the  storage  room  on  a  different 
floor,  and  was  in  bags  piled  up  according  to 
convenience;  the  kinds  being  kept  separate. 
On  the  day  of  the  sale,  or  the  next  day,  the 
plaintiff's  purchase  was  set  apart  in  different 
piles  from  the  Huff  stodE,  in  the  same  room, 
and  on  the  front  bag  of  each  pile  a  tag  was 
sewed,  giving  the  purchaser's  name  and  ad- 
drees,  the  kind  of  coffee,  and  the  number  of 
bags.  Exactly  how  this  was  done  is  thus 
detailed  by  the  witness :  "We  took  the  order 
for  the  first  item  of  coffee,  whatever  it  called 
for;  I  went  to  the  piles  and  found  how 
much  was  in  the  pile,  and,  if  there  was 
enough  In  that  pile  to  make  It,  I  marked  It, 
and,  If  there  wasn't,  I  would  go  to  another 
until  I  did  get  enough ;  and.  If  there  was  too 
much  In  the  pile,  I  would  take  away  until 
there  was  enough  left  to  make  out  the 
amount  Q.  Now,  take  this  order  of  7,000 
pounds  of  Mocha  coffee ;  tell  us  bow  you  put 
that  up  and  what  you  did.  A.  That  first  or- 
der was  in  three  separate  piles ;  each  pile  was 
marked  with  a  tab  to  the  front  bag,  sewed 
on — how  many  bags  there  were  in  the  order 


and  what  kind  it  was,  so  anybody  could  see 
It  as  they  would  go  along  through  the  aisle. 
•  •  *  Q.  Now,  was  there  any  weighing 
done  by  you?  How  did  you  ascertain  that 
the  64  bags  marked  there  in  the  left-band 
margin  amounted  to  7,000  pounds?  A.  There 
were  five  bags  taken  off  the  pile  and  weired 
and  the  average  weight  of  the  bags  estimated 
from  those  five,  and  then  counted  from  that." 
The  facta  not  being  disputed,  the  Judge  below 
directed  a  verdict  for  plaintiff,  reserving  the 
question  of  law  "whether  there  is  any  evi- 
dence to  go  to  the  Jury  entitling  the  plaintiff 
to  recover." 

We  have  already  had  occasion  at  this  term 
(Duplex  Press  Co.  v.  Clipper  Co.,  02  Atl.  84li 
to  say  that,  while  this  is  a  permissible  form 
of  reservation  In  an  appropriate  case,  it  is 
not  a  good  form  for  general  use,  and  la  not 
appropriate  here.  A  reservation  whether  on 
all  the  evidence  the  plaintiff  is  entitled  to  re- 
cover would  have  been  bad  in  form,  and  yet 
there  Is  no  real  difference  between  that  and 
the  question  reserved  bera  Casey  v.  Penn- 
sylvania Asphalt  Paving  Co..  108  Pa.  348, 
47  Atl.  1128;  Mayne  v.  Fidelity,  etc.,  Col, 
198  Pa.  490,  48  Atl.  409.  There  is  no  diffi- 
culty in  ascertaining  and  expressing  the  real 
question  at  issue  and  Intended  to  be  reserv- 
ed here.  It  is  very  clearly  stated  by  the 
learned  Judge  himself  in  bis  opinion.  Tbe 
real  question  reserved  was  wheth«  the  set- 
ting apart  of  the  coffee  as  shown  by  the  un- 
contested evidence  was  a  good  delivery  as 
against  the  vendor's  creditors.  Where,  as  in 
this  case,  the  reserved  question  is  susceptible 
of  clear  and  simple  statement,  it  Is  much  tbe 
better  practice  to  so  state  It,  and  thus  raise 
the  issue  of  law  directly.  As  tbe  learned 
Judge  below,  however,  dealt  with  the  case  on 
the  basis  of  the  real  question,  tbe  error  in 
form  becomes  immaterial. 

On  tbe  main  question  of  delivery,  tbe  Judg- 
ment is  affbnned,  on  the  opinion  of  the  court 
below. 
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(Superior  Court  of  Delaware.    New  Caatle. 
March  12,  1906.) 

lilBEL  —  PbIVILEOEO  PnBUCATIOIT  —  JUDICIAL 

Pbocebiino— Pkeliiurabt  Aitidatit. 

A  preliminary  affidavit,  filed  for  the  purpose 
of  procuriiiE  a  writ  of  capias  ad  resppndenaum, 
is  not  such  a  judicial  proceedinK  that  the 
publication  of  a  fair  and  impartial  report  there- 
of it  privileged  within  the  law  relating  to  libel. 

Action  on  the  case  by  George  W.  Todd 
against  the  Every  Evening  Printing  Com- 
pany. Demurrer  to  the  declaration  over- 
ruled. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Anthony  Higglns,  for  plaintiff.  Thomas 
F.  Bayard,  for  defendant 

BOYCE,  J.  This  is  an  action  for  libel. 
The  plalntff's  declaration,  with  innuendoes, 
contains  two  counts.  The  publication  com- 
plained of  contained  allegations  Included  In 
an  affidavit  filed  with  the  protbonotary  of  the 
Superior  Court  for  New  Castle  county  for 
the  purpose  of  procuring  a  writ  of  capias  ad 
respondendum.  The  defendant  filed  a  gen- 
eral demurrer  to  the  declaration.  Argu- 
ment upon  the  demurrer  has  been  heard  by 
the  court 

By  section  1,  c  180,  voL  15,  Laws  Del. 
(Kevlsed  Code  p.  T77),  It  Is  provided,  among 
other  things,  "that  hereafter,  no  writ  of 
capias  ad  respondendum  shall  be  issued 
against  any  citizen  of  this  state,  in  any  civil 
action  imless  the  plaintiff  therein,  or  if  there 
be  more  than  one,  some  one  or  more  of  the 
plaintiffs,  shall  have  made  a  written  affidavit 
and  filed  the  same  In  the  office  of  the  pro- 
tbonotary of  the  Superior  Court  of  the  coun- 
ty out  of  which  the  writ  Is  to  issue,  stating, 
that  to  the  best  of  bis  or  their  belief  •  •  • 
that  the  defendant  is  Justly  Indebted  to 
the  plaintiff,  in  a  sum  exceeding  fifty  dollars, 
and  that  he  verily  believes  the  said  defend- 
ant has  •  •  •  conveyed  away  •  •  • 
real  estate  of  the  value  of  more  than  one  hun- 
dred dollars,  with  Intent  to  defraud  his 
creditors,  and  shall,  moreover,  In  such  affi- 
davit specify  and  set  forth  the  supposed 
fraudulent  transactions."  Prior  to  the  bring- 
ing of  this  suit  Wlnfleld  S.  Palmer  and  Wil- 
liam M.  Palmer,  administrators  of  Mary  G. 
Todd,  deceased,  filed  with  the  protbonotary 
of  this  court  their  written  affidavit  in  which 
they  did  depose  and  say  that  George  W. 
Todd,  the  plaintiff  In  this  action.  Is  justly  in- 
debted to  them  In  a  sum  exceeding  $50,  and 
that  they  verily  believe  the  said  George  W. 
Todd  has  conveyed  away  real  estate  of  the 
value  of  more  than  $100  with  intent  to  de- 
fraud bis  creditors,  and  did,  in  their  said  affi- 
davit, specify  and  set  forth  the  supposed 
fraudulent  transactions.  And  thereupon  the 
prothonotary  Issued  a  writ  of  capias  ad  re- 
spondendum, directed  to  the  sheriff  of  New 
Castle  county,  against  the  said  George 
W.  Todd,  late  trading  aa  George  W. 
62A.— «9 


Todd  ft  Ca,  at  the  suit  of  the  said  Winfield 
8.  Palmer  and  William  M.  Palmw,  adminis- 
trators of  Mary  G.  Todd,  deceased.  The 
sheriff  made  arrest  of  the  said  Geo^e 
W.  Todd  but  subsequently  released  bim  up- 
on entering  Into  a  satisfactory  bail  bond. 

Upon  the  filing  of  an  affidavit  in  a  case 
in  which,  by  the  said  act  of  assembly,  a 
capias  Is  authorized,  the  prothonotary  issues 
the  writ  with  the  amount  of  bail  demanded 
Indorsed  thereon,  and  the  sheriff  to  whom 
the  writ  is  directed  takes  the  defendant, 
named  in  the  writ  into  custody.  If  be  shall 
be  found  within  his  bailiwick,  to  answer  the 
plaintiff,  on  the  first  day  of  the  next  term 
of  the  court  out  of  which  the  said  writ  Is- 
sued. Having  made  arrest  of  the  defendant, 
be  may  be  released  by  the  sheriff,  upon  en- 
tering Into  a  bail  bond,  in  such  sum  as  may 
have  been  indorsed  on  the  writ,  with  good 
and  sufficient  sureties  to  be  approved  by  the 
sheriff,  conditioned,  in  substance,  that  he, 
the  defendant  do  well  and  truly  make  bis 
personal  appearance  before  the  Superior 
Court  as  stated,  and  then  and  there  answer 
unto  the  action  set  forth  in  the  writ  This 
the  defendant  must  do  by  entering  into  spe- 
cial ball  either  In  open  court  or  before  the 
prothonotary.  Having  done  the  latter,  the 
defendant  has  nliade  his  appearance  upon  the 
record  of  said  suit,  which  Is  thereafter  pro- 
ceeded with  In  the  same  manner  as  if  the 
suit  bad  been  commenced  by  summons,  In  the 
first  instance,  after  due  and  proper  service 
of  the  summons.  The  affidavit  required  by 
the  statute,  before  a  capias  may  Issue  In  a 
civil  action,  is  a  preliminary,  ex  parte  pro- 
ceeding, and  serves  no  other  purpose  In  the 
case  than  a  necessary  step  in  the  commence- 
ment of  a  suit  by  a  capias.  It  cannot  be 
used  at  any  stage  of  tlie  case  after  the  issu- 
ance of  the  writ 

The  alleged  libel  was  a  report  of  the  con- 
tents of  the  affidavit  upon  which  the  capias 
was  issued,  and  which  report  was  printed 
in  the  Every  Evening,  a  newspaper  publish- 
ed by  the  defendant  company  in  this  action. 
Assuming  that  the  report  was  fair  and  accu- 
rate, the  affidavit  Itself  as  shown  by  the  dec- 
laration Included  allegations  which  would  be 
actionable  unless  justified.  If  not  privileged. 
Counsel  for  the  defendant  contended  that  the 
matters  complained  of  were  not  sufficient  In 
law  for  the  plaintiff  to  have  or  maintain  his 
action  against  the  defendant,  l)ecause  the 
alleged  publication  was  a  fair  and  accurate 
report  of  a  judicial  proceeding,  and,  as  such 
it  was  privileged.  Counsel  for  the  plaintiff 
claimed,  however,  that  the  filing  of  the  affi- 
davit with  the  prothonotary  for  the  purpose 
of  obtaining  the  writ  the  issuance  of  the  writ 
by  the  prothonotary,  the  subsequent  arrest 
of  the  plaintiff  by  the  sheriff,  and  the  execu- 
tion and  delivery  of  the  ball  bond  by  the 
plaintiff  to  the  sheriff  did  not  constitute  such 
a  judicial  proceeding  as  would  warrant  a  re- 
port of  the  same  under  the  protection  of  priv- 
ilege, and  that  the  publication  of  the  contents 
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of  the  affidavit  whlcb  Incladed  actionable 
allegations  was  not  privileged.  We  are 
therefore  called  upon  to  determine  whether 
privilege  extends  to  a  report  of  a  prelimi- 
nary, ex  parte  proceeding,  such  a>  la  dis- 
closed by  this  case. 

A  fair  and  accurate  report,  onaccompa- 
nied  by  defamatory  comments,  of  a  Judicial 
proceeding  had  in  open  court,  where  the 
parties  to  the  action  have  an  opportunity  to 
be  heard,  is  privileged.  In  the  case  of  Rex 
V.  Lee,  5  Esp.  123,  It  was  urged  "that  the 
publisher  of  a  newspaper  had  a  right  to  pub- 
lish a  fair  account  of  all  public  transactions 
in  whlcb  occurred,  and  which  were  matters 
of  public  notoriety,  provided  they  were  given 
fairly  and  impartially;  that  the  paragraphs 
in  question  were  an  account  of  a  matter  of 
public  notoriety,  and  that  which  he  had 
published  was  a  true  report,  founded  on  the 
depositions  as  they  had  been  taken  before  a 
Justice  of  the  peace;  that  the  paragraphs  in 
question,  being  therefore  a  true  narrative  of 
public  matter,  they  could  not  be  deemed  to 
be  libellous." 

The  clei^  before  whom  the  depositions 
had  l>een  taken  was  not  permitted  to  testify 
to  the  fact,  Justice  Heath  saying  "that,  put- 
ting the  criminality  of  such  proceeding  out 
of  the  question  the  evidence  offered  was  ex 
parte.  It  was  the  deposition  made  by  the 
prosecutor  only."  In  the  case  of  Rex  y. 
Fisher,  2  Camp.  663,  which  was  likewise  a 
libel  case  for  the  publication  of  a  preliminary 
ex  parte  deposition.  Lord  Ellenborough  said: 
"Trials  at  law,  fairly  reported,  although 
they  may  occasionally  prove  injurious  to  In- 
dividuals, have  been  held  to  be  privileged. 
Let  tliem  continue  so  privileged.  The  bene- 
fit they  produce  is  great  and  permanent,  and 
the  evil  that  arises  from  them  is  rare  and 
IncidentaL  But  these  preliminary  examina- 
tions have  no  such  privilege.  Their  only  tend- 
ency Is  to  prejudge  those  whom  the  law 
still  presumes  to  be  innocent,  and  to  poison 
the  sources  of  Justice."  In  the  case  of 
Duncan  v.  Thwaits,  10  Bug.  Com.  Law,  180, 
AblMtt,  C.  J.,  said:  "This  court  has,  on  more 
than  one  occasion  within  a  few  years,  been 
called  upon  to  express  Its  opinion  Judicially 
In  the  publication  of  preliminary  and  ex 
parte  proceedings,  and  has,  on  every  occa- 
sion, delivered  its  Judgment  against  the  le- 
gality of  such  publications." 

These  cases  (and  there  are  others  of  a 
like  character)  show  the  limitation  which 
the  English  courts  have  placed  upon  the 
doctrine  of  privilege  as  applied  to  the  publi- 
cation of  preliminary  matters  In  Judicial  pro- 
ceedings. So  far  as  the  adjudications  by  the 
courts  of  this  coimtry  have  dealt  with  cases 
similar  to  the  one  now  before  this  court 
they  are  in  accord  with  the  decisions  of  the 
English  courts,  in  the  case  of  Cincinnati 
Gazette  Co.  v.  Timberlake,  10  Ohio  St  549, 
78  Am.  Dec.  285,  it  being  for  libel  for  pub- 
lishing the  preliminary  and  ex  parte  proceed- 
ings had  before  a  Justice  of  the  peace  against 


Timberlake  for  an  alleged  obtaining  of  gooda 
under  false  pretenses,  and  bef(H«  he  had  an 
opportunity  to  appcBT  and  deny  or  explain 
the  charge  of  which  he  was,  on  the  day 
following  bis  arrest,  and  after  the  publica- 
tion, acquitted,  Scott,  J.,  said:  "The  defense 
rests  wholly  on  the  claim  of  privilege;  and  if 
the  publisher  of  a  new^aper  may,  in  virtue 
of  big  vocation,  without  responsibility,  pub- 
lish the  details  of  every  criminal  charge 
made  before  a  police  officer,  however  ground- 
lees,  and  whether  emanating  from  the  mis- 
take or  the  malice  of  a  third  party,  then 
must  private  character  be,  indeed.  Imper- 
fectly protected."  And  the  court  refused 
to  extend  the  privilege  claimed  to  the  put>- 
Ucation.  The  case  of  Cowl^  T.  Pulslfer, 
137  Mass.  382,  50  Am.  Rep.  318,  was  for  a 
libel  printed  in  the  Boston  Herald.  The 
alleged  libel  was  a  report  of  the  contents  of 
a  petition  for  the  removal  of  the  piaLntUC, 
an  attorney  at  law,  from  the  bar.  The  pe- 
tition had  been  presented  to  the  clerk  of  the 
Supreme  Judicial  Court  for  the  county  of 
Middlesex  in  vacation,  had  been  marked  by 
him  "Filed  February  23,  1883,"  and  then  or 
subsequently  had  been  handed  back  to  the 
petitioner,  but  it  did  not  appear  that  it  ever 
bad  been  presented  to  the  coturt  or  entered 
on  the  docket.  In  their  answer  the  defend- 
ants relied  upon  privilege. 

We  shall  quote  at  length  from  this  rexy 
Interesting  and  instructive  opinion  by  Holmee, 
J.:  "The  privilege  set  up  by  the  defend- 
ant Is  not  that  which  attaches  to  Judi- 
cial proceedings,  but  that  which  attaches  to 
fair  reports  of  Judicial  proceedings.  Now 
what  is  the  reason  for  this  latter?  The  ac- 
cepted statement  is  that  of  Mr.  Justice  Law- 
rence in  Rex  V.  Wright,  8  T.  R.  293,  298: 
'Though  the  publication  of  such  proceedings 
may  be  to  the  disadvantage  of  the  particular 
individual  concerned,  yet  it  is  of  vast  impor- 
tance to  the  public  that  the  proceedings  of 
courts  of  Justice  should  be  universally  known. 
The  general  advantage  to  the  country  in 
having  these  proceedings  made  public,  more 
than  counterbalances  the  Inconveniences  to 
the  private  persons  whose  conduct  may  be 
the  subject  of  such  proceedings.'  See,  also, 
Davison  v.  Duncan,  7  EI.  &  Bl.  229,  231; 
Wason  V.  Walker,  L.  R.  4  Q.  B.  73.  88; 
Commonwealth  v.  Blandlng,  3  Pick.  (Mass.) 
314,  15  Am.  Dec.  214.  The  chief  advantage 
to  the  country  which  we  can  discern  and 
that  which  we  understand  to  be  Intended  by 
the  foregoing  passage,  is  the  security  which 
publicity  gives  for  the  proper  administration 
of  Justice.  It  used  to  be  said,  sometimes, 
that  the  privilege  was  founded  on  the  fact 
of  the  court  being  open  to  the  public. 
Patteson,  J.,  In  Stockdale  v.  Hansard,  9  A. 
&  E.  1-212.  This,  no  doubt.  Is  too  narrow, 
as  suggested  by  Lord  Chief  Justice  Codcbum 
In  Wason  v.  Walker,  ubi  supra;  but  the 
privilege  and  the  access  of  the  public  to  the 
courts  stand  In  reason  upon  common  ground. 
Lewis  T.  Levy,  El.,  Bl.  &  BL  S87,  56&     It 
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Ifl  desirable  ttiat  the  trial  of  cansea  sbonld 
take  place  under  the  public  eye,  not  becansei 
the  controversies  of  one  dtlzen  with  another 
are  of  pohllc  ooncem.  bat  becaase  it  is  of 
the  highest  moment  that  those  who  adminis- 
ter Justice  should  always  act  under  a  sense 
of  public  responsibility,  and  that  every  dti- 
sen  should  be  able  to  satisfy  himself  with 
his  own  eyes  as  to  the  mode  In  which  a 
public  duty  Is  performed.  If  these  are  not 
the  only  grounds  upon  which  fair  reports 
of  Judicial  proceedings  are  privileged,  all 
will  agree  that  they  are  not  the  least  impor- 
tant ones.  And  it  Is  clear  that  they  have 
no  application  whatever  to  the  contents  of 
a  preliminary  writtoi  statement  of  a  claim 
or  charge.  These  do  not  constitute  a  pro- 
ceeding In  open  court  Knowledge  of  them 
throws  no  light  upon  the  administration  of 
Justice.  Both  form  and  contents  depend 
wholly  upon  the  will  of  a  private  individual, 
who  may  not  be  even  an  officer  of  the  court 
It  would  be  carrying  privilege  farther  than 
we  feel  prepared  to  carry  it  to  say  that,  by 
the  easy  means  of  entitling  and  filing  it 
in  a  cause,  a  sufficient  foundation  may  be 
laid  for  scattering  any  libel  broadcast  with 
Impunity.  See  Sanford  v.  Bennett,  24  N.  Y. 
20,  27;  tewls  v.  Levy,  ubl  supra;  Barber  v. 
St  Louis  Dispatch  Co.,  8  Mo.   App.  877." 

The  case  of  Park  v.  Free  Press  Co.,  72 
Mich.  560,  40  N.  W.  731,  1  L.  R.  A.  589,  16 
Am.  St  Rep.  S44,  was  for  publishing  a  libel 
against  the  plaintiff  to  the  effect  that  he  had 
been  the  day  before  arrested  and  brought 
before  one  of  the  Justices  in  Detroit  on  a 
charge  of  bastardy.  He  was  released  on  his 
personal  recognizance  to  appear  60  days 
thereafter  for  his  preliminary  examination. 
In  the  Suprone  Court  Campbell,  J.,  said: 
"There  is  no  rule  of  law  wlilch  authorizes 
any  but  the  parties  Interested  to  handle  the 
flies  or  publish  the  contents  of  their  matters 
in  litigation.  The  parties,  and  none  but  the 
parties,  control  them.  One  of  the  reasons 
why  parties  are  privileged  from  suit  for  ac- 
cusations made  in  their  pleadings  is  tliat 
the  pleadings  are  addressed  to  courts  where 
the  facts  can  be  clearly  tried,  and  to  no 
other  readers.  If  pleadings  and  other  doc- 
uments can  be  published  to  the  world  by 
any  one  who  gets  access  to  them,  no  more  ef- 
fectual way  of  doing  malicious  misctiief  with 
impunity  could  be  devised  than  filing  papers 
containing  false  and  scurrilous  charges,  and 
getting  those  printed  as  news.  The  public 
have  no  right  to  any  taiformatlon  on  private 
suits  till  they  come  up  for  public  hearing 
or  action  in  open  court;  and,  when  any  pub- 
lication is  made  involving  such  matters,  they 
possess  no  privilege,  and  the  publication  must 
rest  on  eltber  noulibelous  character  or  truth 
to  defend  it" 

We  fail  to  see,  after  this  discussion,  1m>w 
we  can  maintain  the  position  contended  for 
by  tiie  learned  counsel  for  the  defendant 
However  much  publicity  may  have  attended 
tlie  proceedings.  In  the  former  suit  against 


the  plaintiff  in  this  action,  at  the  time  of  the 
filing  of  the  affidavit  and  the  issuance  of  the 
writ  or  at  the  time  of  the  arrest  and  holding 
to  bail  by  the  sherilT,  such  proceedings  were, 
from  their  inception  to  the  execution  and  de- 
livery of  the  ball  bond,  wholly  preliminary 
and  ex  parte,  and  afforded  no  opportunity  to 
the  plaintiff  here  to  be  heard  In  bis  defense 
to  the  diarge  contained  in  the  affidavit  And, 
after  a  careful  consideration  of  this  case, 
we  are  constrained  to  hold  that  both  upon 
authority  and  sound  public  policy  the  doc- 
trine of  privilege  cannot  be  extended  to  the 
publication  complained  of  In  the  declaration. 
Further  than  this,  we  express  no  opinion  up- 
on this  case.  But  before  leaving  the  case, 
we  desire  to  say  that  the  importance  of  a 
free  press  in  the  maintenance  of  popular 
government  early  engaged  the  attention  of 
the  founders  of  the  American  republic.  And 
by  the  first  amendment  to  the  Constltutlbn  of 
the  United  States,  Congress  was  expressly 
proliibited  from  making  any  law  abridging 
the  freedom  of  speech  or  of  the  press.  And 
by  the  Declaration  of  BJghts  set  forth  in  the 
Constitution  of  this  state,  It  is  provided  that 
"the  press  shall  be  free  to  every  citizen,  who 
undertakes,  to  examine  the  official  conduct 
of  men  acting  in  a  public  capacity;  and  any 
citizen  may  print  on  any  subject  being  re- 
sponsible for  the  abuse  of  that  liberty."  The 
American  people  have  ever  regarded  the 
press  as  one  of  the  strongest  bulwarks  of 
liberty,  and  they  have  guarded  it  with  Jealous 
care.  And  certainly  we  are  not  disposed  to 
underestimate  its  importance  in  a  govern- 
ment like  ours,  or  to  abridge  or  restrain  the 
liberty  guarantied  to  it  yet  the  Constitution 
of  this  state,  while  guarantying  the  right 
to  any  citizen  to  print  on  any  subject,  he 
being  responsible  for  the  abuse  of  that  liber- 
ty, secures  to  "every  man  for  an  injury  done 
him  in  his  reputation,  person,  movable  or  Im- 
movable possessions"  a"  "remedy  by  the  due 
course  of  law."  The  liberty  preserved  to  the 
press  and  the  restraint  imposed  upon  It  for 
the  protection  of  private  character,  for  which 
the  law  has  high  regard,  emanate  from  the 
same  source.  And  tlie  rights  of  each— of  the 
individual  and  of  the  press — ^must  be  main- 
tained under  the  established  rules  of  law 
with  respect  to  each. 
The  demurrer  is  overruled. 


BRAUNSTEIN  et  al.  T.  BLACK. 

(Superior  Court  of  Delaware.  New  Castle.  Dec. 
8,  1900.) 

GBounn  Rmraa— Patmeht— Pbksumptioii  or 
Cbbatiok.  .  .  .^^ 

Where  deeds  executed  between  1810  and 
1883  subjected  the  premises  to  an  annual  ground 
rent  payable  to  a  specified  person,  W»  heirs 
and  assigns,  forever,  and  payments  were  made 
during  such  Interval,  the  creation  of  the  ground 
rent  would  be  presumed,  though  the  deeds  by 
which  it  was  alleged  to  have  been  created  could 
not  be  found. 
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Appeal   from  Justice's   Court. 

Action  by  Mary  Roberts  Blade  against 
PtuBbe  D.  Braunst^in  and  another.  From  a 
Judgment  in  favor  of  pialntiS,  defendants  ap- 
peaL    Affirmed. 

The  case  stated  filed  by  the  parties  set 
forth  the  following  facts: 

"That  on  the  13th  day  of  January  A.  D'. 
1900,  suit  was  entered  before  Lewis  Sasse, 
Esquire,  one  of  the  justices  of  the  peace,  In 
and  for  Wilmington  hundred,  New  Castle  coun- 
ty, and  state  of  Delaware,  by  Mary  Roberta 
Black,  the  plalntlfF  below,  against  Phoebe 
D.  Braunstein  and  Henry  Braanstein,  her 
bosband,  the  defendants  below,  for  an  al- 
leged annual  ground  rent  of  $9.60,  16  years 
being  In  arrear  and  unpaid,  together  with  in- 
terest thereon.  Said  alleged  ground  rent  is- 
suing out  of  all  that  certain  lot  of  land 
with  a  store  and  dwelling  bouse  thereon 
thereon  erected,  situate  in  the  city  of  Wil- 
mington aforesaid,  known  as  No.  515  French 
street,  and  bounded  and  described  as  follows, 
to  wit:  •  •  •  And  on  the  3d  day  of  Feb- 
ruary A.  D.  1900,  the  parties  having  met, 
Judgment  was  given  in  favor  of  the  plaintiff 
for  1153.60  for  payments  In  arrear,  and 
175.83  for  Interest,  making  total  1229.43,  be- 
sides costs  of  suit  And  on  the  same  day  an 
appeal  was  entered  by  the  defendants  in  the 
Superior  Court  and  transcript  filed. 

"And  it  is  agreed  the  facts  relating  to  said 
action  are  as  follows:  That  Vincent  Bon- 
sall,  the  elder,  on  the  2l8t  day  of  February  A. 
D.  1754,  purchased  from  George  Morrow, 
sheriff,  a  tract  of  land  in  the  city  of  Wilming- 
ton, county  and  state  aforesaid,  bounded  by 
French,  King,  and  Queen  (now  Fifth)  streets. 
The  deed  making  the  above  conveyance  can- 
not be  found ;  neither  can  the  deed  by  which 
the  said  Vincent  Bonsall  was  alleged  to  have 
created  the  said  ground  rent,  although  dili- 
gent search  has  been  made  therefor.  Refer- 
ence, however,  is  made  to  the  first-mentioned 
deed  in  Deed  Record  B,  vol.  3,  p.  250,  and 
to  both  deeds  in  Deed  Record  K,  vol.  4,  pages 
460  and  462.  That  part  of  said  tract,  being 
the  premises  out  of  which  the  said  rent  Is 
alleged  to  issue,  was  conveyed  by  Richard  O. 
Dale,  sheriff,  to  John  Warner  and  William 
Warner,  by  deed  poll  dated  the  7th  day  of 
December,  A.  D.  1805.  That  the  said  John 
Warner  and  wife  and  William  Warner  and 
wife  conveyed  the  said  premises  to  John  Tor- 
bcrt  by  deed  bearing  date  the  4th  day  of  Octo- 
ber, A.  D.  1810.  This  deed  cannot  be  found. 
Reference,  however,  is  made  to  it  in  the  deed 
next  following.  That  the  said  John  Torbert 
and  wife  conveyed  the  said  premises  to  John 
Kelly  by  deed  bearing  date  the  9th  day  of 
October,  A.  D.  1810,  and  recorded  In  Deed 
Record  1,  vol.  8,  page  377.  Said  deed  con- 
veys, subject  to  annual  ground  rent  of  $9.60, 
payable  to  Vincent  Bonsall,  bis  heirs  and  as- 
signs forever.  That  the  said  John  Kelly  con- 
tinned  in  possession  until  the  time  of  bis 
death.  That  during  his  lifetime  he  paid  the  said 
annual  ground  rent  of  $9.60  to  the  heirs  or 


assigns  of  the  said  Vincent  BonsalL  That 
after  the  death  of  the  said  John  Kdly,  pay- 
ments of  the  said  rent  were  continued  by  one 
William  Jenkins,  who  occupied  the  said  prem- 
ises, although  not  seised  thereof.  That  oo 
the  lOtb  day  of  February,  A.  D.  1876,  upon 
the  petitions  of  the  heirs  of  said  John  Kelly 
(among  others  being  the  petition  of  Mary 
Ransom,  said  petition  reciting  that  the  said 
premises  were  subject  to  annual  ground  roit 
of  $9.60),  the  estate  of  the  said  John  Kelly 
was  (Hrdered  by  the  orphans'  court  to  be  sold. 
That  pursuant  to  said  order  the  premises 
were  offered  for  sale,  subject  to  said  rent 
The  said  Henry  Braunstein  (one  of  tbe  de- 
fendants below),  being  the  highest  and  best 
bidder,  the  sale  was  confirmed  to  him  at  tbe 
February  term,  A.  D.  1876.  That  the  above 
facts  relating  to  tbe  payment  of  the  said 
rent  were  well  known  to  the  said  Henry 
Braunstein  at  and  before  the  time  of  his 
purchase.  That  from  the  time  of  his  pur- 
chase to  the  25th  day  of  March  A.  D.  1883, 
the  said  Henry  Braunstein  paid  the  annual 
rent  That  on  the  8d  day  of  Septeml>er,  A. 
D.  1883,  the  said  Henry  Braunstein  trans- 
ferred the  said  premises  to  his  wife,  the  said 
Phoebe  D.  Braunstein.  That  on  the  2Stb  day 
of  March,  A.  D.  1884,  the  said  Brannstelns 
refused  to  pay  the  said  ground  rent,  and  still 
refuse  to  pay  either  that  or  succeeding  In- 
stallments of  rent,  although  often  requested 
so  to  do. 

"And  It  Is  hereby  agreed  that  tbe  title  of 
the  said  Mary  Roberta  Black  to  tbe  said 
grotmd  rent  is  as  follows:  That  Vlnc«it 
Bonsall,  by  will  dated  the  9th  day  of  January. 
1796,  devised  all  the  rents,  use,  and  profits  of 
his  land  situate  on  Queen  street  between 
King  and  French  streets,  to  his  grandcbildroL 
And  the  said  grandchildren  conveyed  all  their 
interest  in  said  estate  to  their  brother, 
Stephen  Bonsall,  by  three  deeds  made  In  tbe 
year  1828,  and  recorded  in  Deed  Record  B^ 
vol.  4,  pp.  460,  462,  and  464.  That  the  wlU 
of  the  said  Stephen  Bonsall  bearing  date  the 
25th  day  of  September,  1865,  and  recorded  la 
Will  Record  A,  vol.  2,  p.  47,  devised  to 
Mary  H.  Bonsall,  bis  wife,  a  certain  ground 
rent  of  $9.60  per  annum  on  John  Kelly's 
estate  on  French  sfreet  between  Fiftli  and 
Sixth  streets,  Wilmington,  Del.  That  the 
said  Mary  H.  Bonsall  devised  all  her  right  to 
her  sisters,  Rebecca  A.  Zane  and  Elizabeth  B. 
Zane.  That  tbe  said  Rebecca  A.  Zane  de- 
vised her  interest  to  Elizabeth  R.  Zane.  That 
the  said  Elizabeth  R.  Zane  assigned  her  rlgbt 
to  said  rent  to  the  said  Mary  Roberta  Black, 
the  plaintiff  below. 

"And  it  is  hereby  further  agreed  that,  if  the 
court  be  of  opinion  that  the  above  facts  are 
sufficient  In  law  to  warrant  the  presumption 
that  the  said  ground  rent  was  legally  created 
and  Is  payable  out  of  tbe  property  hereinbe- 
fore known  and  described  as  No.  516  French 
street,  then  Judgment  to  be  given  In  favor  of 
the  plaintiff  below  for  $229.43;  but.  If  tbe 
court  be  not  of  such  opinliw,  then  Judgment 
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to  be  glveii  for  the  defendants  below  for 
corts." 

Argned  before  liORB,  C.  J.,  and  SPRU- 
ANCB  and  GRUBB,  JJ. 

Francis  H.  Hoffecker,  for  appellant 

Edward  W.  Coocb.  for  respondent 

Ground  rent  Is  a  rent  reserved  to  himself 
and  his  heirs  by  the  grantor  of  land  in  fee 
simple,  out  of  the  land  conveyed.  Both  grant- 
or and  grantee  have  an  estate  In  fee  simple, 
each  has  an  estate  of  inheritance.  In  Penn- 
sylvania and  Delaware  gronnd  rents  are  re- 
garded as  real  estate.  1  Bouv.  Law  Diet 
905:  14  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1121;  Rev.  Code  1852.  amended  in  1893.  p. 
634 ;  Cobb  v.  BIddle,  14  Pa.  444 ;  Ingersoll  v. 
Sergeant  1  Whart.  (Pa.)  350;  Juvenal  y. 
Patterson,  10  Pa.  282;  Irwin  y.  U.  S.  Bank, 
1  Pa.  349;  Bosler  v.  Kuhn,  8  Watts  ft  S. 
(Pa.)  183;  Mitchell  y.  Stelnmetz,  97  Pa.  251. 

Where  a  gronnd  rent  is  paid  for  more  than 
21  years  in  accordance  with  recitals  in  title 
deeds,  no  oblectlon  being  made  on  the  part  of 
those  who  naturally  would  have  objected, 
the  existence  of  an  ancient  ground  rent  deed 
should  be  presumed.  Heckerman  v.  Hummel, 
19  Pa.  64;  McElroy  v.  Railroad,  7  Pa.  636; 
Wallace  v.  Pres.  Church,  111  Pa.  164,  2  AtL 
S47;  St^ben's  Digest  Evidence,  122,  a,  b; 
Greenleaf  on  Evidence,  {{  16,  17. 

Secondary  evidence  of  contents  of  lost  or 
destroyed  deeds  or  records  Is  admissible  when 
it  is  shown  tbat  search  has  been  made  for 
them  and  tbat  they  cannot  be  found.  This  is 
particularly  true  when  the  deeds  or  records 
are  ancient,  and  are  shown  to  have  been 
acted  upon.  13  Am.  ft  Eng.  Ency.  Law  (1st 
Ed.)  1100,  1102;  5  Am.  ft  Bug.  Ency.  Law 
(1st  Ed.)  865;  Heckerman  v.  Hummel,  19 
Pa.  64. 

Actions  or  claims  to  or  In  any  lands,  ten- 
ements, or  hereditaments  must  be  made  with- 
in 20  years.  Rev.  Code  1852,  amended  in 
1893,  p.  887,  c.  122,  {{  1,  2;  Doe  v.  Pepper,  2 
Mary.  221, 43  Atl.  90. 

Mere  lapse  of  time  without  demand  of 
payment  Is  not  sufficient  to  raise  presumption 
that  rent  has  been  released  or  extinguished. 
St  Mary's  Church  v.  Miles,  1  Whart  (Pa.) 
229;  McQuesney  v.  Hlester,  83  Pa.  435;  (Dole 
y.  Patterson,  26  Wend.  (N.  Y.)  4.'56;  Van 
Scbaick  y.  Davis,  5  0>w.  (N.  T.)  123,  15  Am. 
Dec.  451. 

Interest  Is  recoverable  on  arrears  of  gronnd 
rent  11  Am.  ft  Eng.  Ency  Law  (Ist  Ed.) 
387;  Naglee  v.  Ingersoll.  7  Pa.  185;  Guthrie 
y.  Stockton's  Adm'r,  6  Har.  123;  McQuesney 
y.  Hlester,  33  Pa.  435;  Buck  v.  Fisher,  4 
Whart.  (Pa.)  516;  Rev.  Code  1852,  amended 
In  1893,  p.  740,  c.  99,  {  1. 

The  lien  of  a  ground  rent  Judgment  or 
mortgage  takes  priority  according  to  date  of 
entry,  and  the  lien  of  a  Judgment  for  arrears 
of  ground  rent  relates  back  to  date  of  ground 
rent  deed  and  takes  precedence  over  older 
Hem.    Rev.  Code  1852,  amended  In  1893,  p. 


629,  c.  83,  {  19;  14  Am.  ft  Eng.  Elncy.  Law 
(2d  Ed.)  1125;  9  Am.  ft  Eng.  Ency.  Law  (Ist 
Ed.)  63 :  1  Bouvier,  Law  Diet  906 ;  Powell  v. 
Whltaker,  88  Pa.  445;  Pancoast's  Appeal,  8 
Watts,  ft  S.  (Pa.)  381;  Bosler  v.  Kuhn,  8 
Watts  ft  S.  (Pa.)  183,  185;  Bantleon  v.  Smitb, 
2  Bin.  (Pa.)  146,  4  Am.  Dec.  430. 

After  argument  the  court  (LORE,  C.  J.) 
made  the  following  order :  And  now,  to  wit 
this  8th  day  of  December,  A.  D.  1900,  the 
above  and  foregoing  case  stated  having  been 
read  and  argued  by  counsel,  and  the  same 
having  been  duly  considered,  the  court  are 
of  (pinion  that  the  facts  set  forth  in  the 
above  case  stated  are  sufficient  in  law  to 
warrant  the  presumption  that  the  said  ground 
rent  was  legally  created  and  is  payable  out 
of  the  property  therein  before  known  and  des- 
ignated as  No.  615  French  street  in  the  city 
of  Wilmington;  and  therefore  the  court  or- 
ders, adjudges,  and  decrees  that  Judgment  be 
given  in  favor  of  the  plaintifF  below,  respond- 
ent for  the  sum  of  $229.43. 


NATIONAL  TUBE  CJO.  y.  SHEARER,  Tax 

Collector,  et  al. 
(Court  of  Chancery  of  Delaware.    Dec  4,  1905.) 

1.  MUNICIPAI.    C!0RP0BATI0NS TAXES— COLLEC- 
TION—I  NJUWCTION—BnX. 

A  bin  to  restrain  the  collection  of  a  munici- 
pal tax,  charging  tbat  several  supervisors  had 
purposely  assessed  complainant's  property  be- 
yond its  value  and  above  the  assessment  of 
,  other  persons  widi  a  fraudulent  intent  to  com- 
'  pel  payment  by  complainant  of  an  undue  por- 
tion of  the  public  taxes,  and  that  such  as- 
sessment was  not  made  In  good  faith  by  the 
Soper  exercise  of  the  discretion  of  the  assess- 
g  officers,  stated  a  case  for  equitable  relief. 

2.  Same— EviDENCx. 

In  a  suit  to  enjoin  the  collection  of  certain 
citv  taxes,  evidence  held  insufficient  to  estab- 
lish that  complainant's  property  had  been  fraud- 
ulently overvalued  or  that  the  assessment  bad 
been  arbitrarily  made  without  the  proper 
exercise  of  discretion  on  the  part  of  the  assess- 
ing and  levying  officers. 

Suit  by  the  National  Tube  Company 
against  Charles  H.  Shearer,  collector  of  tax- 
es for  the  mayor  and  council  of  New  Castle, 
and  others.    Bill  dismissed. 

Andrew  E.  Sanborn,  for  complainant  AI* 
exander  B.  Ox>per,  for  respondent 

NICHOLSON,  Ch.  This  bill  was  filed  for 
the  purpose  of  restraining  the  mayor  and 
council  of  New  Castle  and  the  collector  of 
taxes  for  that  municipality  from  collecting 
certain  taxes  from  the  complainant  who 
prays  In  his  bill  as  follows:  "Tbat  the  re- 
spondents, the  said  Charles  H.  Shearer,  col- 
lector, and  the  said  the  mayor  and  council 
of  New  Castle,  and  each  of  them,  may  be 
perpetually  restrained  by  the  Injunction  of 
this  honorable  court  from  demanding,  or  at- 
tempting in  any  way  whatever  to  collect, 
by  legal  process  or  otherwise,  from  the  com- 
plainant under  the  fraudulent  and  Ulccal 
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assessment  made  by  tbe  said  Edward  W^;ge- 
man,  assessor  for  the  said  city  of  New  Castle 
for  tbe  year  1903,  as  set  forth  In  paragraph 
6  of  this  bill,  any  farther  sum  or  sums  of 
money  additional  to  that  already  paid  to  tbe 
said  Charles  H.  Shearer,  collector  as  afore- 
said, by  the  complainant  as  set  forth  in  para- 
graphs 12  and  IS  of  this  bill,  or  than  that 
which  may  be  due  and  payable  by  the  said 
complainant  upon  a  legal,  just,  and  equitable 
assessment  of  complainant's  said  real  estate, 
and  also  that  a  preliminary  injunction  may 
issue  to  restrain  the  respondents,  their 
agents,  etc.,  in  like  mannor  until  the  further 
ordo-  of  the  Chancellor."  It  Is  alleged  la  the 
bill  that  the  said  assessment  of  complain- 
ant's property  was  "fraudulently,  capriciously, 
and  illegally"  made,  in  that  said  proper^ 
was  grossly  overvalued  by  the  assessor  for 
the  purpose  of  compelling  complainant  "to 
start  up  and  operate  its  pipe  and  tube  mill, 
which  had  been  shut  down  since  February  7, 
1900,  and  to  pay  more  than  its  proper  share 
of  city  taxes,  and  more  than  the  amount  of 
taxes  paid  by  other  taxpayers  upon  similar 
property  in  said  city,  and  that  the  city  coun- 
cil of  New  Castle,  sitting  as  a  board  of  re- 
rision  and  appeals,  upon  application  made 
to  it  by  said  complainant,  fraudulently,  capric- 
iously, and  illegally,  and  with  like  intent  to 
compel  the  complainant  to  pay  more  than  its 
proper  share  of  the  said  dty  taxes,  refused, 
in  direct  violation  of  all  tbe  evidence  and 
facts  testified  to  before  it,  to  reduce  the  said 
assessment  of  1903  to  a  Just  and  proper 
valuation." 

The  bill  is  long  and  carefully  drawn,  con- 
taining a  number  of  allegations  of  specific 
words  and  declarations  on  the  part  of  the 
assessor  and  certain  residents  of  New  Castle, 
and  setting  forth  with  great  fullness  aud  pre- 
clsloo  a  case  which  seems  prima  facie  to 
give  the  complainant  standing  in  this  court 
to  bring  his  suit  In  the  case  of  Bailroad 
Company  v.  Neary,  B  Del.  Ch.  600,  8  Atl.  363, 
the  general  principle  was  announced  by 
Chancellor  Saulsbury  that  a  bill  to  restrain 
tbe  collection  of  a  tax  would  be  dismissed 
ualess  the  case  was  brought  under  some  rec- 
ognized head  of  equity  jurisdiction,  and  un- 
less it  appeared  that  there  was  no  adequate 
remedy  at  law.  In  the  case  of  Equitable 
Guarantee  A  Trust  Co.  v.  Donahoe  (Del. 
Cb.)  46  Atl.  683,  the  case  of  Railroad  v. 
Neary  was  cited  and  approved  by  me,  and 
after  a  long  discussion  of  the  nature  and 
extent  of  the  Jurisdiction  of  the  Court  of 
Chancery,  and  a  careful  review  of  the  au- 
thorities in  other  states  upon  tbe  question 
of  restraining  the  collection  of  taxes  by 
courts  of  equity,  the  Chancellor  says:  "A 
thorough  examination  of  all  the  cases  in 
which  the  collection  of  a  tax  is  restrained  by 
injunctloa  will  disclose  the  fact  that  In  most 
of  them  it  is  municipal  taxes  or  assessments, 
constituting  a  lien  upon  tbe  real  estate  which 
are  restrained."  And  the  opinion  of  the 
Chancellor    concludes    as    follows:    "While 


there  Is  no  doubt  that  tax  controversies  may 
arise  In  this  state  from  time  to  time  wtiere 
special  circumstances  may  be  shown  to  exist 
which  win  bring  them  und»  some  w^- 
settled  principle  of  equity  jurisdiction,  and 
require  the  interposition  of  the  strong  arm  of 
the  Court  of  Chancery,  these  cases  most  be 
Judged,  and  the  principles  controlling  tbe  ac- 
tion of  this  court  in  regard  to  them  must  be 
announced,  as  they  come  before  me.  In  the 
case  before  me  I  am  unable  to  dlscovo'  such 
special  circumstances  as  are  necessary  to 
Justify  me  in  assuming  jurisdiction,  and  I 
am  "constrained  to  decide  that  tbe  motion  to 
dismiss  tbe  bill  for  want  of  jurisdiction  must 
be  granted." 

In  that  case  the  tax  to  restrain  the  collec- 
tion of  which  the  bill  was  filed  was  a  state 
tax  upon  personal  property,  and  the  ground 
upon  which  It  was  contended  that  the  Coort 
of  Chancery  had  Jurisdiction  was  that  tbe 
suit  was  brought  to  avoid  a  multiplicity  of 
actions  at  law.  In  the  present  case,  bow- 
ever,  as  already  shown,  the  tax  to  restrain 
the  collection  of  which  the  bill  was  filed  is 
a  municipal  tax  constituting  a  lien  upon  real 
estate  of  complainant,  and  the  ground  upon 
which  equitable  relief  is  sought  is  fraud — 
a  fraudulent  intent  on  tbe  part  of  both  tbe 
assessor  and  the  city  council  of  New  Castle; 
there  being,  if  complainant's  contention  be 
correct,  no  adequate  remedy  at  law.  A  re- 
straining order  was  granted  upon  tbe  filing 
and  presentation  of  the  bill,  and  a  role  issued 
requiring  the  respondent  to  show  cause  why 
a  preliminary  injunction  should  not  be  grant- 
ed. I  declined  to  dismiss  the  bill  for  want 
of  Jurisdiction;  for,  as  is  apparent  from  tbe 
above  statement  of  the  case,  the  question 
presented  is  one  of  fact,  and  d^)ended  en- 
tirely upon  the  proofs  presented  at  tbe  bear- 
ing of  the  rule.  A  great  number  of  affldaviti 
were  filed  on  both  sides  at  that  hearing,  tbe 
respondents  meeting  with  counter  aflSdavits 
the  affidavits  filed  by  complainant,  denying 
fraud  or  unfairness  in  any  particular  and 
alleging  that  tbe  assessment  as  corrected  by 
the  said  city  council  was  not  only  fair  and 
reasonable,  but  lower  in  proportion  than  that 
upon  similar  property  contained  In  the  f^nme 
assessment  list  The  arguments  of  comiad 
were  long  and  exhaustive,  and  every  atUdavit 
on  both  sides  was  read,  analyzed,  and  com- 
mented upon.  After  mature  consideration 
and  careful  examination  of  the  proofs  sub- 
mitted I  ordered  the  rule  to  be  discharged 
and  the  motion  for  a  preliminary  Injonctloo 
denied,  upon  the  ground  that  it  did  not  appear 
from  the  proofs  submitted  that  the  action  of 
city  council,  respondent,  was  fraudulent: 
that  it  was  impossible  to  bold  from  tbe 
whole  of  the  evidence  that  the  said  dty  coun- 
cil, sitting  as  a  board  of  revision  and  ap- 
peals, had  failed  to  exercise  their  Judgmrat 
and  discretion,  from  the  actual  exercise  <rf 
which  there  was  no  appeal. 

The  cause  subsequently  came  on  for  a  fur- 
ther hearing  for  the  purpose  of  concluding  it 
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by  a  final  decree,  but  by  agreement  of  connsel 
It  waa  submitted  to  me  upon  bill,  answer, 
and  tbe  same  affidaTlts  and  proofs  that  were 
presented  at  tbe  hearing  of  the  rule  to  show 
cause  why  a  preliminary  Injunction  sbonld 
not  Issue,  which  had  been  decided  as  above 
stated.    Only   additional   briefs   were   filed, 
and  counsel  for  the  National  Tube  Company, 
complainant,  collected  In  bis  brief  all  the 
leading  cases  In  which  this  branch  of  the 
law  of  taxation  Is  considered,  while  coun- 
sel for  the  respondents  quoted  many  of  the 
same  cases  to  Illustrate  bis  views,  and  prac- 
tically   admitted    In    every    particular    the 
points  of  law  made  by  complainant's  counsel. 
It  is  obvious,  therefore,  that  my  discussion 
and  statement  of  the  law  may  be  very  brief. 
Indeed,  so  far  as  the  cases  directly  appli- 
cable to  the  questions  at  Issue  are  concerned, 
tbelr  complete  agreement  Is  remarkable,  and 
tbe  law  governing  It  cannot  be  better  set 
forth  than  by  quoting  the  late  Judge  Cooley, 
than   whom  there   Is  no  greater   authority 
on  the  Law  of  Taxation.    First,  with  regard 
to  the  general  point,  npon  which  I  have  cited 
above,   from  our  own  state  cases.   Railroad 
Co.  T.  Neary  and  Equitable  Guarantee  and 
Trust  Co.  V.  Donahoe,  he  says:    "Enjoining 
Collection.    To  entitle  a  party  to  relief  In 
equity  against  an  Illegal  tax,  he  must  by  his 
bill  bring  his  case  under  some  acknowledged 
bead  of  equity  jurisdiction.    The  Illegality 
of  the  tax  alone,  or  tbe  threat  to  sell  property 
for   its  satisfaction,  cannot,  of  themselves, 
furnish  any  ground  for  equitable  Interposi- 
tion.   In  ordinary  cases  a  party  must  find 
bis  remedy  in  the  courts  of  law,  and  it  is 
not  to  be  supposed  he  will  fall  to  find  one 
adequate    to    his    proper    relief.    Cases   of 
fraud,  accident,  or  mistake,  cases  of  cloud  up- 
on the  title  to  one's  properly,  and  cases  where 
one  Is  threatened  with  irremediable  mischief, 
may  demand  other  remedies  than  those  the 
common  law  can  give,  and  these  in  prop- 
er cases  may  be  afforded  In  the  courts  of 
equity."    Cooley  on  Taxation  (Ed.  1883)  p. 
536. 

The  subject  of  ovwvalnatlon  and  the 
precise  point  made  by  complainant's  counsel 
In  the  present  case  is  discussed  as  follows: 
"A  tax,  when  assessed  by  valuation,  may 
be  made  unequal  and  oppressive  by  the  un- 
fairness with  which  the  valuation  is  made. 
Tbe  ronedles  for  an  excessive  valuation  we 
have  no  purpose  to  considw  In  this  place. 
They  belong  more  properly  to  a  subsequent 
part  of  the  work.  As  a  g«ieral  rule,  a  tax 
cannot  depend  for  its  validity  upon  the  ability 
of  those  who  lay  It  to  make  plain  its  jus- 
tice to  the  satisfaction  of  a  court  or  jury. 
Value  Is  matter  of  otiinion,  and  when  the  law 
bas  provided  officers  upon  whom  the  duty  Is 
imposed  to  make  the  valuation,  it  is  the 
opinion  of  those  officers  to  which  tbe  inter- 
ests of  the  parties  are  referred.  The  court 
cannot  sit  In  judgment  upon  their  errors,  or 
substitute  Its  own  opinion  for  the  conclu- 
sions the  officers  of  the  law  have  reached. 


It  Is  possible,  however,  that  there  may  be 
circumstances  under  which  the  action  of  the 
officers  will  not  be  conclusive.  Suppose  It  Is 
admitted,  or  established  beyond  a  perad- 
venture,  that  a  public  officer,  who  has  been 
empowered  l^  the  law  to  apportion  certain 
bnrdens  among  tbe  dtieens  aa  in  his  judg- 
ment shall  be  just,  bas  been  actuated  by  a 
frandnlent  pnrpose,  and.  Instead  of  attempt- 
ing to  carry  the  law  into  effect,  has  wholly 
disregarded  Ita  mandate,  declined  to  bring 
his  judgment  to  bear  upon  the  question 
submitted  to  blm,  and  arbitrarily,  with  the 
Intent  and  pnrpose  to  defeat  the  equity  at 
which  the  law  alms,  has  determined  to  im- 
pose an  excessive  burden  upon  a  particular 
citizen.  Su{HX>se  this  to  be  unquestioned 
or  unquestionable,  can  It  be  that  tbe  citizen 
has  no  remedy  against  the  wrong  Intended? 
Such  a  question,  it  would  seem,  could  admit 
of  bat  one  answer.  'A  discretionary  power 
cannot  excuse  an  officer  for  refusal  to  exer- 
cise his  discretion.  His  judgment  is  appeal- 
ed to;  not  his  resentments,  his  cupidity,  or 
bis  malice.  He  Is  the  instrument  of  the 
law  to  accomplish  a  particular  end,  through 
spedfled  means;  and  when  he  purposely  steps 
aside  from  his  duty  to  inflict  a  wanton  In- 
jury, the  confidence  reposed  in  him  has  not 
disarmed  the  law  of  tbe  means  of  prevmtion. 
His  judgment  may  Indeed  be  final  if  he  shall 
exercise  It,  but  an  arbitrary  and  capricious 
exertion  of  official  authority,  being  without 
law,  and  done  to  defeat  the  purpose  of  the 
la,w,  must,  like  all  other  wrongs,  be  subject 
to  the  law's  correction.'  Assessors,  Indeed, 
are  clothed  with  a  power  which  is  quasi  ju- 
dicial; but  fraud  vitiates  even  the  most  sol- 
emn judgments  of  comrts,  and  the  action  of 
these  quasi  judicial  bodies  cannot  stand  <mi 
any  higher  ground."  Cooley  on  Taxation 
(Ed.  1903)  vol.  1,  p.  385.  See,  also,  the  cases 
cited  In  the  notes,  which  contain  a  practical- 
ly exhaustive  list 

Finally  upon  the  same  point.  In  delivering 
the  opinion  of  tbe  Supreme  Court  in  Merrill 
V.  Humpbrey,  24  Mich.  172,  the  same  learned 
Judge  speaks  to  tbe  same  effect,  as  follows: 
"The  Attorney  General  insists  that  an  assess- 
ment for  the  purpose  of  taxation  is  a  pro- 
ceeding quasi  judicial  in  its  nature,  the  valu- 
ation being  confided  to  the  judgment  and  dis- 
cretion of  the  assessor,  and  that,  as  the  stat- 
ute has  provided  for  no  review  of  bis  decision 
by  the  courts,  it  Is  not  competent  to  appeal 
to  them  for  redress,  upon  allegations  im- 
pugning the  fairness  of  his  conclusions.  And 
he  very  properly  and  strongly  sets  forth  the 
evils  that  may  arise  If  tbe  process  of  Injunc- 
tion shall  be  employed  to  stay  tbe  collection 
of  the  public  revenue  whenever  the  judgment 
of  the  taxpayer  regarding  relative  values 
may  so  far  differ  from  that  of  the  assessor 
that  he  is  led  to  suspect  favoritism  and  par- 
tiality. That  this  process  may  be  employed 
to  an  extent  that  shall  prove  embarrassing  to 
tbe  public  authorities  Is  quite  possible;  and 
that  fact  should  make  us  hesitate  long  and 
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cooBider  tbe  subject  fully  in  all  its  bearings 
before  sustaining  a  jurisdiction  tbat  sball 
appear  In  the  least  doubtful  or  unnecessary 
to  the  due  protection  of  individual  rights. 
And  we  agree  fully  with  the  Attorney  Gener- 
al, that  the  courts  cannot  sit  in  Judgment  up- 
on supposed  errors  of  the  assessor,  and  sub- 
stitute their  own  opinions  for  tbe  conclusions 
he  has  drawn,  where  it  is  his  Judgment,  and 
not  theirs,  to  which  tbe  subject  has  been 
confided  by  the  law.    But  it  remains  to  be 
seen  whether  what  is  sought  here  is  a  review 
of  the  assessor's  Judgment    Tbe  charge  is 
that  the  several  supervisors  have  purposely 
assessed  the  property  of  the  complainant  be- 
yond its  value,  and  above  the  assessment  of 
other  persons,  with  a  fraudulent  Intent  to 
compel  tbe  payment  by  blm  of  an  undue  pro- 
portion of  tbe  public  taxes.    Tbe  demurrer 
confesses  the  ciiarge,   so  tbat  we  are  not 
troubled  with  any  collateral  questions  or  in- 
quiries Into  matters  of  fact    It  is  admitted 
that  the  supervisors  have  not  brought  their 
judgment  to  bear  upon  the  question  of  value, 
but  have  set  aside  and  disregarded  their  duty 
for  tbe  express  purpose  of  perpetrating  a 
wrong  upon   an   individual.    The   question, 
then,  is  this:    A  public  officer  being  empow- 
ered by  law  to  apportion   certain  burdens 
among  the  citizens  as  in  his  judgment  shall 
be  Just  being  actuated  by  a  fraudulent  pur- 
pose. Instead  of  obeying  the  law  disregards 
its  mandate,  declines  to  bring  his  Judgment 
to  bear  upon  the  question  submitted  to  him, 
and  arbitrarily  and  with  express  reference 
to  defeating  the  ends  at  which  the  law  aims, 
determines  to  Impose  an  excessive  burden  up- 
on a  particular  citizen.    Has  this  citizen  any 
remedy  against  tbe  threatened  wrong?    We 
think  this  question  can  admit  but  one  answer. 
A  discretionary  power  cannot  excuse  an  of- 
ficer for  refusal  to  exercise  his  discretion. 
His  Judgment  is  appealed  to;  not  his  resent- 
ments, bis  cupidity,  or  his  malice.    He  is  tbe 
Instrument  of  the  law  to  accomplish  a  particu- 
lar end  through  specified  means,  and  when 
he  purposely  steps  aside  from  his  duty  to  In- 
flict a  wanton  injury  the  confidence  reposed 
in  him  bas  not  disarmed  the  law  of  the  means 
of  prevention.    His  Judgment  may,  indeed, 
be  final  if  he  shall  exercise  it;  but  an  arbitra- 
ry and  capricious  exertion  of  official  author* 
Ity,  being  without  law,  and  done  to  defeat  the 
purpose  of  the   law,   must   like   all   other 
wrongs,  be  subject  to  the  law's  correction." 
These  citations  leave  nothing  further  to  be 
said  In  regard  to  the  principles  of  law  govern- 
ing the  case.    The  city  council  of  New  Castle 
was  made  by  statute  the  court  of  ultimate  re- 
sort for  tbe  revision  of  the  decisions  of  the 
assessor  for  that  city,  and  the  Court  of  Chan- 
cery has  nothing  whatever  to  do  with  the 
correctness  or  soundness  of  its  Judgment  aa 
to  values.    The  sole  question  for  the  court 
to  decide  in  this  case  is  whether  or  not  It 
appears  affirmatively  from  the  proofs  sub- 
mitted that  tbat  Judgment  was  not  honestly 
exercised.    In  other  words,  the  sole  ground 


for  the  intervention  of  this  court  In  the  pres- 
ent case  would  be  the  fact  that  the  dty  coun- 
cil of  New  Castle  in  revising  the  asaesameot 
list  was  actuated  (to  borrow  the  language  of 
Judge  Cooley)  by  a  fraudulent  purpose,  and. 
Instead  of  attempting  to  carry  the  law  into 
effect  wholly  disregarded  its  mandate,  de- 
clined to  bring  its  Judgment  to  bear  upon  tte 
question  submitted  to  it  and  arbitrarily,  with 
the  intent  and  purpose  to  defeat  the  equity  at 
which  tbe  law  aims,  determined  to  impose 
an  excessive  burden  upon  a  particular  pr<^ 
erty  owner.  Such  is  the  complainant's  con- 
tention, as  we  have  already  seen,  and  we 
have  also  seen  that  it  is  denied  by  ttie  re- 
spondents. 

Upon  this  crucial  point  respondent's  an- 
swer alleges  as  follows:  "(8)  The  respond- 
ents, answering  the  ninth  paragraph  of  said 
bill,  admit  that  the  dty  council  of  New  Cas- 
tle, acting  and  sitting  as  a  court  of  appeals 
as  provided  by  law,  to  hear  and  redresa 
grievances  as  to  the  city  assessment  of  1903, 
at  or  about  the  time  mentioned,  sat  In  of- 
ficial session  for  at  least  three  successive 
evenings;  that  the  complainant  through  some 
of  its  officers,  agents,  and  its  counsel,  with 
one  or  two  witnesses,  appeared  before  said 
court  of  appeals,  and  asked  for  a  reduction 
of  its  said  assessment  But  these  resi>ond- 
ents-  allege  that  no  charge  or  even  intimation 
of  fraud  or  unfairness  on  the  part  of  the 
assessing  officers  was  made  by  them  or  any 
of  them,  The  sole  and  only  ground  of  com- 
plaint was  that  in  their  judgment  tbe  assess- 
ment of  their  mill  property  was  excessive 
and  more  than  Its  true  value,  and  in  their 
opinion  should  be  reduced.  Different  esti- 
mates of  its  value  were  given  by  the  appeal- 
ing party  and  its  witnesses  then  present 
Tbe  said  court  of  appeals  heard  all  that  was 
said,  patiently  and  attentively  so  as  to  ar- 
rive at  a  Just  and  fair  conclusion.  There 
was  no  feeling  or  attitude  of  hostility  or 
prejudice  against  said  complainant  what- 
ever; their  sole  desire  and  intention  (as  stat- 
ed) being  to  fix  upon  a  just  and  proper  valua- 
tion of  said  property.  The  said  members  of 
council,  as  such  or  as  the  court  of  appeals, 
did  not  at  any  time  or  in  any  manner  at- 
tempt to  influence  or  control  the  action  of 
any  of  tbe  city  assessors  in  making  any  of 
the  said  assessments  of  said  property.  As  a 
matter  of  fact  the  city  council,  when  some  of 
the  prior  assessments  were  made,  was  etna- 
posed  of  different  men.  The  respondents  fur- 
ther allege  that,  after  a  careful  consideration 
by  tbe  said  court  of  appeals  of  the  said  ap- 
peal of  the  said  complainant,  th^  reduced 
the  said  assessment  as  made  by  the  said  Ed- 
ward Weggeman  $25,000  on  tbe  said  mills, 
which  amount  in  their  best  Judgment  was 
a  sufficient  reduction,  and  they  so  fixed  tlie 
assessment  on  said  mills  at  the  sum  of  $230,- 
CKK),  they  believing  said  amount  Just  and 
reasonable,  although  tbe  same  as  so  fixed  wa^ 
relatively  lower  than  much  ot  the  otiier  real 
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estate  in  said  city.  And  their  entire  proceed- 
ing and  action  in  the  matter  were  free  from 
any  conspiracy,  combination,  fraud,  or  in- 
tention to  wrong  the  said  complainant  In  any 
way." 

This  allegation  of  the  answer  is  supported 
by  the  joint  affidavit  of  all  the  individuala 
composing  the  said  city  council.  Their  affl- 
davit,  after  citing,  Inter  alia,  that  the  as- 
sessor had  valued  the  complainant's  "flue 
mill,  cutting  shop,  tracks,  foundry,  boiler 
house,  and  gas  house  at  $260,000,"  continues  as 
follows:  "Copies  of  said  assessment  were 
duly  posted  as  required  by  law,  and  the  city 
council,  acting  as  a  court  of  appeals,  under 
the  city  charter,  for  the  hearing  and  redress- 
ing of  such  as  might  appear  to  be  aggrieved, 
sat  in  the  council  chamber  on  the  17th,  18th, 
and  19th  of  June,  A.  D.  19Q3,  according  to 
law,  to  bear  all  appeals  which  might  be 
made  from  said  assessments,  as  made  by  the 
said  assessor.  That  the  National  Tul>e  Ck>m- 
pany,  represented  by  its  attorney,  Andrew  Ei. 
Sanborn,  Esq.,  Hiram  B.  Borie,  Its  manager, 
and  others  acting  in  Its  behalf,  appeared  be- 
fore said  court  of  appeals  and  objected  to 
said  assessment  of  $260,000,  on  its  floe  mill, 
etc.,  as  aforesaid,  as  being  in  excess  of  Its 
true  value.  No  charges  were  made  of  any 
misconduct  on  the  part  of  the  assessor,  or 
that  he  Intentionally  and  unjustly  discrimi- 
nated against  said  company.  Nor  was  there 
any  objection  made  to  any  other  item  of  the 
assessment  of  said  company's  land;  the  only 
objection  urged  being  that  the  said  flue  mill, 
etc.,  was  valued  too  high.  After  a  full  hear- 
ing the  said  court  of  appeals,  after  full  con- 
sideration, in  the  exercise  of  their  best  judg- 
ment and  with  the  utmost  good  faith,  on 
June  22,  1903,  reduced  the  assessment  $25,- 
000,  making  thereby  the  assessment  of  the 
said  flue  mill,  etc.,  $236,000,  instead  of  $260,- 
000,  and  the  total  assessment  of  said  com- 
imny's  lands  in  said  city  $273,000,  instead  of 
$296,000.  The  deponents  declare  that  all  and 
each  of  them,  eo  acting  as  said  court  of  ap- 
peals, acted  with  the  utmost  good  faith  In  all 
that  they  did,  and  that  they  believed  and  do 
now  believe  that  the  said  assessment  of  said 
company's  real  estate  in  said  city  was  and  Is 
at  a  true  and  fair  valuation,  and  is  not  exces- 
sive, and  is  in  equal  and  Just  proportion  to  the 
valuation  and  assessment  of  other  real  es- 
tate in  said  city.  Tbey  deny  that  either 
intentionally  or  otherwise  was  the  said  real 
estate  of  said  company  assessed  in  any  partic- 
ular at  a  higher  valuation  tban  its  true  val- 
ue tor  the  purposes  of  taxation  under  the 
charter  and  laws  of  said  city." 

In  addition,  there  are  a  number  of  affida- 
vits made  by  citizens  of  New  Castle,  alleging 
that  tbey  are  acquainted  with  the  value  of  the 
said  real  estate  and  that  the  said  assessment 
of  the  property  of  the  complainant,  the  National 
Tube  Company,  for  1903,  was  not  excessive; 
that,  on  the  contrary,  it  was  In  their  opinion 
ft  fair  and  proper  valuation  for  the  purpose 
of  taxation.    The  respondent  also  put  In  evi- 


dence extracts  from  the  deed  of  the  Delaware 
Iron  Company  to  the  said  the  National  Tube 
Company,  dated  June  22,  1899,  to  show  that 
the  con8ideratl(»i  paid  by  the  complainant  for 
the  said  property  was  $750,000,  of  wliich  the 
sum  of  $250,000  was  paid  in  cash  and  the 
balance  secured  by  a  mortgage  of  $500,000, 
which  still  rests  upon  the  property.  There 
are  also  affidavits  to  the  effect  that  the  asses- 
ments  of  said  property  prior  to  1903,  espe- 
cially during  the  time  the  plant  was  oper- 
ated, had  been  disproportionately  low,  and 
that  the  assessments  for  1903  of  the  prop- 
erties of  other  manufacturing  plants  In  the 
city  of  New  Oastle  for  the  purpose  of 
municipal  taxation  were  relatively  much 
hlgber  than  this  assessment  of  complainant's 
property.  It  appears  that  the  persons  com- 
posing the  city  council  In  1903  were  not  mem- 
bers of  the  council  at  the  time  of  the  prior 
assessments,  and  It  is  claimed  by  the  respond- 
ent's counsel  that  the  reason  why  the  assess- 
ment of  the  plant  now  owned  by  the  Nation- 
al Tube  Company  had  been  made  so  low  in 
former  years  was  on  account  of  the  great 
benefits  that  were  supposed  to  accrue  to  the 
dty  of  New  Castle  from  the  operation  of 
the  plant 

The  complainant,  on  the  other  hand.  In- 
troduced a  great  number  of  affidavits  con- 
taining estimates  of  the  value  of  the  said 
property.  These  affidavits  are,  for  the  most 
part,  made  by  persons  not  resident  of  New 
Castle  and  prominent  In  the  business  circles 
of  Wilmington,  who  inspeigigg  the  property 
in  1904,  a  year  attee  the  uibputed  assess- 
ment was  made.  These  affiants  testify  to 
the  dilapidated  appearance  of  the  plant  at 
the  time  they  viewed  it  and  to  its  lacking 
many  modem  Improvements,  and  by  infer- 
ence and  from  information  they  make  their 
estimates  of  wliat  was  the  value  of  the  plant 
in  the  previous  year;  such  estimates  being 
at  the  most  less  than  one-half  the  amount  of 
the  disputed  assessment,  and  varying  in  the 
different  affidavits  from  $45,000  to  $90,000. 
Further  citations  are  made  from  the  deed 
above  referred  to  for  the  purpose  of  showing 
that  what  is  called  "the  good  will"  of  the 
old  company  was  Included  in  the  deed  and 
accounted  in  great  part  for  the  amount  of 
the  consideration.  Complainant  also  showed 
that  the  assessment  had  been  Increased  con- 
siderably year  by  year  since  the  mill  had 
been  closed,  although  it  was  obvious  that  the 
property  was  constantly  depreciating  in 
consequence  of  disuse.  It  was  also  alleged  in 
the  bill  that  the  county  assessment  was  only 
$96,000. 

The  foregoing  seems  to  include  eva7  point 
made  on  either  side,  with  the  exception,  per- 
haps, of  some  argumentative  affidavits,  such, 
for  instance,  as  one  presented  by  the  com- 
plainant, containing  a  review  of  the  occupa- 
tions, etc.,  of  those  citizens  of  New  Castle 
who  made  affidavit  as  to  value  at  the  instance 
of  the  respondent  It  was  alleged  that  these 
affiants  are  some  of  the  leading  physicians 


Digitized  by  VjOOQIC 


1098 


62  ATLANTIC  BBPORTEE. 


0>el. 


and  l&wjetn,  etc^  of  the  place,  and  are  en- 
tirely without  sacb  special  knowledge  of 
manufacturing  plants  as  would  qualify  them 
to  judge  of  the  values  of  such  plants.  When 
we  come  to  consider  the  elFect  of  all  this  tes- 
timony, It  is  only  necessary  to  reflect  that 
the  issue  In  this  case  is  not  the  value  of  the 
property  assessed,  but  the  bona  fides  of  the 
city  council  of  New  Castle,  and  immediately 
it  becomes  manifest  that  the  complainant 
has  failed  to  prove  his  case  affirmatively 
against  the  direct  and  positive  testimony  in- 
troduced by  the  respondent  The  respond- 
ents have  alleged,  and  it  is  not  denied  by 
the  complainant,  that  no  charges  were  made 
at  the  hearing  before  the  board  of  revision 
of  any  misconduct  on  the  part  of  the  as- 
sessor or  that  he  intentionally  and  unjustly 
discriminated  against  the  complainant;  the 
only  objection  urged  being  that  the  flue  mill, 
etc.,  were  valued  to  high.  Then,  in  addition 
to  the  sworn  answer,  there  is  the  affidavit 
above  quoted  of  the  individual  members  of 
the  board  of  revision  and  appeals  denying 
bad  faith  and  improper  motives  absolutely, 
while  the  explanation  made  of  the  great  in- 
crease of  the  assessment  since  the  close  of 
the.  mill  is  a  very  plausible  one,  to  wit,  that 
when  the  mill  was  running  the  benefits  to 
the  city  were  such  that  the  assessors,  how- 
ever Improper  and  Illegal  such  action  may 
have  been,  nevertheless  did  favor  the  mill 
owners  to  the  extent  of  making  a  valuation 
that  was  excessively  low  for  the  purpose  of 
thus  Indirectly  ^xa'^/ing  a  partial  exemption 
from  munl<!ipHT~TS£Jtion  In  return  for  the 
benefits  believed  to  accrue  to  the  city  from 
the  operation  of  the  mill.  The  members  of 
the  dty  council,  respondents  in  the  present 
suit,  exempt  themselves  from  responsibility 
for  this  Illegal  conduct  or  complicity  with  It 
by  alleging  that  they  wwe  not  members  of 
the  board  of  revision  and  appeal  at  the  time 
of  any  prior  assessment,  and  that  they  had 
never  had  anything  to  do  with  the  making 
of  assessments  by  the  assessors. 

Again,  in  support  of  the  board's  estimate 
of  values  there  appear,  as  we  have  seen,  the 
affidavits  of  a  numbo*  of  citizens  of  New 
Castle,  some  of  them  being,  as  alleged  in 
affidavits  introduced  by  the  -  complainant, 
leading  professional  men  of  the  city  and  its 
most  prominent  citizens.  In  additional  sup- 
port of  their  own  Judgment  based  upon  in- 
iq>ectlon,  they  had  the  evidence  that  this 
very  property  had  been  sold  about  three 
years  before  for  $750,000;  and  if  it  be  con- 
tended that  an  Inspection  of  the  deed  would 
have  shown  that  "the  good  will"  was  Includ- 
ed in  the  sale,  yet  It  does  not  appear  that 
they  had  any  means  of  knowing  what  pro- 
portion of  the  price  went  for  "the  good  will," 
and  there  still  remains  the  evidence  of  a  mort- 
gage of  $600,000  resting  upon  the  real  estate 
itself.  Finally,  the  affidavits  of  the  gentle- 
men who  Inspected  the  plant  in  1904  were 
not  before  the  board  of  revision  at  the  time 
of  Its  revision  of  the  assessment;    only  the 


counsel  for  the  company  and  aereral  otlier» 
appearing  In  behalf  ot  the  complainant  a«  to 
tiie  values.  It  is  therefore  apparent  that, 
even  if  I  should  take  the  view  which  favotB 
the  complainant  most  strongly,  and  aboold 
assume  the  affidavits  of  value  presented  by 
It  were  absolutely  conclusive,  and  be  convliic- 
ed  by  them  that  the  actual  value  of  the  mill 
did  not  exceed  $90,000  in  1903,  nevertbeless 
such  conclusion  would  not  affect  at  all  the 
question  at  issue.  And  It  may  also  be  ob- 
served that  the  board  did  not  have  the  bene- 
fit of  this  evidence.  Those  gentlemen  did 
not  appear  before  it,  and  Its  conclusions  were 
reached  without  the  Influence  that  their 
judgment  and  experience  might  possibly 
have  exerted. 

Every  attack  upon  the  bona  fides  of  the 
board  has  been,  met  at  every  point  by  ab- 
solute denials,  and  by  the  most  positive  testi- 
mony as  to  the  deliberate  exercise  of  the 
judgment  of  its  members,  to  which  Judgment 
whether  good  or  bad,  the  law  had  committed 
the  decision  of  values  for  the  purpose  of 
municipal  taxation  within  the  limits  of  the 
city  of  New  Castle.  As  said  by  Judge  Cool- 
ey  in  the  quotation  read  above:  "Value  is 
a  matter  of  opinion,  and,  when  the  law  has 
provided  officers  upon  whom  the  duty  Is  im- 
posed to  make  the  valuation,  it  Is  the  opinion 
of  those  officers  to  which  the  Interests  of  the 
parties  are  referred.  The  court  cannot  sit 
In  judgment  upon  their  errors,  or  substltnte 
Its  own  opinion  for  the  conclusions  the  of- 
ficers of  the  law  have  reached." 

It  follows,  therefore,  that  on  the  whole 
case,  as  presented,  I  feel  obliged  to  ^tmn*— 
the  bill,  with  costs. 


McMAHON  V.  BANGS. 

(Superior  Court  of  Delaware.    New  Castle. 
May  81,  1904.) 

l  daiia.0e8 evideitcs expectakct  of  llr 

— Mortality  Tables. 

In  an  action  for  damages  for  the  break- 
ing of  a  leg  of  a  boy  15  years  old,  evidence  of 
bis  expectancy  of  life,  as  shown  hy  a  table  of 
expectancy  of  life,  was  admissible. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  IS, 
Cent  Dig.  Damages,  SS  487-189 ;  voL  20,  Cent 
Dig.  Evidence,  g  1520.] 

2.  Sake. 

The  pendency  of  an  action  by  a  parent 
for  the  wages  of  an  injured  son  till  21  ye«re 
of  age  does  not  render  inadmissible  evidence  of 
his  earning  capacity  in  an  action  by  the  son 
for  the  same  injury. 

8.  Mabteb  and  Sebvant — Injubies  to  Serv- 
ant— Wabnino  Sebvant — Evidence. 

In  an  action  for  injuries  to  a  servant  who 
had  been  in  the  master  s  employment  for  eight 
weeks,  evidence  as  to  whether  the  servant  had 
received  any  warning  of  danger  connected  with 
the  employment  was  inadmissible. 

[Ed.  Note. — Vw  cases  in  point  see  voL  34. 
Cent  Dig.  Masts'  and  Servant  S  927.] 

4.   EVIDENCII — ASIOSSIBILITT — HOSPIIAI.     REC- 

OBD. 

In  an  action  for  personal  injmies,  a  rec- 
ord as  to  plaintiffs  condition,  kept  by  a  hospital 
nurse,  who  had  since  been  dismissed  from  the 
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hospital  and  wat  not  prcaent  in  comt,  was 
inadmissible. 

(Ed.  Note. — For  cases  in  point,  see  Tol.  20. 
Cent  Dig.  Eridence,  |  1491.J 

6.  Same — Exfebtb — Cokpetekct. 

A  witness  familiar  with  blasting  in  a  dty 
street  but  baring  no  experience  with  stone 
quarries,  and  not  knowing  the  amount  of  pow- 
der or  dynamite  used  in  blasting  in  stone 
quarries  as  compared  with  that  used  in  the 
city  work,  was  not  competent  to  testify  as  an 
expert  as  to  whether  there  was  any  method  to 
protect  persons,  when  blasting  In  a  stone 
quarry  is  being  carried  on,  from  injury  by  fly- 
ing fragments  of  rock. 

6.  Mabteb  A.ND  SEBTAirr — BxiSTKRCB  or  Rela- 
tion. 

Where  plaintiff,  In  an  action  for  injories 
caused  by  a  rock  hurled  by  a  Mast  in  a  stone 
quarry,  was  employed  by  liis  brother  to  driTO 
a  cart,  but  in  doing  his  work  was  under  the 
direction  of  an  empIoy6  of  the  owner  of  the 
quarry,  he  was  a  servant  of  the  owner, 

7.  Sauk  —  Ikjubiu  to  Sxbtai(t  —  Fellow 
Sebtakt. 

A  s^rant  whose  negligence  in  discharging 
a  blast  in  a  stone  quarry  resulted  in  injury  to 
the  plaintiff,  who  was  engiaged  in  hauling  away 
the  soil  cleared  from  the  top  of  the  rocks,  was 
the  plaintilTs  fellow  servant,  and  the  owner 
of  the  quanr  is  not  liable  for  the-  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84* 
Cent  Dig.  Master  and  Servant  I  491.] 

Action  by  James  F.  McMabon,  by  his  next 
friend,  James  McMabon,  against  Anson  M. 
Bangs.  '  Verdict  for  the  defendant 

Action  on  tlie  case  to  recover  for  Injnrles 
alleged  to  liave  been  received  by  the  plain- 
tUt,  a  15  year  old  boy,  by  being  struck  upon 
the  leg  by  a  rock  burled  from  a  blast  in  a 
stone  qnarry,  operated  by  defendant,  in 
Brandywlne  hundred  near  Bellevue,  while 
plaintiff  was  driving  bis  brother's  horse  and 
cart  which  were  being  nsed  in  the  service 
of  the  defendant  company  in  connection  with 
said  quarry. 

At  the  trial  plaintiff  tefstlfled  in  part  aa 
follows:  That  on  the  day  of  the  accident, 
December  20,  1902,  he  was  engaged  in  haul- 
ing dirt  for  the  defendant  with  the  horse 
and  cart  of  his  brother,  William  J.  McMahon; 
that  he  drove  the  horse,  and  that  certain 
employes  of  the  defendant  did  the  "strip- 
ping" (which  witness  explained  was  clearing 
off  the  soil  from  the  top  of  the  rocks),  and 
loaded  the  dirt  In  the  cart;  that  he  was  em- 
ployed and  paid  by  his  brother  for  driving 
the  horse  and  cart,  and  that  his  brother  bad 
the  right  to  discharge  him.  The  witness 
then  testified  concerning  the  accident  as  fol- 
lows: "Q.  What,  If  anything,  happened  to 
you  on  the  20th  day  of  December,  1902? 
Did  yon  meet  with  any  accident?  A.  I  got 
my  leg  broke.  Q.  How?  A.  By  a  stone  hurl- 
ed from  a  blast  Q.  Where  did  the  blast  take 
place?  A.  Down  In  the  quarry  of  Hughes 
Bros.  A  Bangs.  Q.  Where  were  you  work- 
ing? A.  Up  on  top  of  the  bank.  Q.  How 
near  the  edge  of  the  qnairy?  A.  About  four 
feet  •  •  •  Q.  What  were  you  doing  at 
the  time  yon  were  struck?  A.  Sitting  on 
my  cart  Q.  Was  the  cart  being  loaded  or 
not?    A.  Tes,  sir;  I  had  just  got  backed  In, 


and  they  started  to  load  the  cart,  and  I  was 
struck.  Q.  Where  were  you  struck?  A.  On 
the  right  leg.  Q.  What  struck  yon?  A.  A 
stone.  Q.  What  became  of  you  after  that? 
A.  I  was  knocked  unconscious.  *  *  *  Q. 
Was  there  any  warning  of  any  kind  given 
to  you  or  the  other  men  about  there  at  the 
time  this  blast  was  fired?  A.  No,  sir;  there 
was  not  Q.  What  was  the  first  thing  you 
knew  about  a  blast  being  fired?  A.  There 
was  always  warning  given  about  five  or  six 
minutes  ahead  of  the  blast,  in  order  to  give 
us  time  to  get  away  from  the  bank.  Q.  What 
did  yon  do  when  warning  was  given  as  a 
rule?  A.  Took  the  carts  away — either  down 
to  the  dump,  or  got  away  off  from  there. 
Q.  Was  that  done  this  day?  A.  No,  sir;  it 
was  not  Q.  What  was  the  first  thing  you 
knew  on  this  particular  day  about  a  blast 
being  fired?  A.  The  first  thing  I  knew  after 
I  was  struck?  Q.  Tes.  A.  When  I  was  be- 
ing carried  out  of  the  quarry  store.  Q.  Did 
you  know  anything  at  all  about  the  blast 
until  after  you  were  struck?  A.  No,  sir; 
I  did  not  Q.  Did  anybody  who  was  at  work 
there  where  these  carts  were  engaged  In 
stripping  leave  the  place  just  prior  to  the 
blast  being  fired?  A.  No,  sir;  they  did  not 
Q.  Did  they  all  stay  there  and  keep  on  with 
their  work?  A  Tee,  sir ;  kept  on  with  their 
work.    Men  who  were  laboring,  and  all." 

Cross-examined,  he  testified  as  follows: 
"X.  How  long  had  you  been  employed  at  the 
quarry?  A  From  the  29th  of  October  to  the 
20th  of  December,  1902,  the  day  I  was  struck. 
X.  That  would,  be  about  two  months  or 
eight  weeks?  A.  Tes,  sir.  X.  How  long  had 
you  known  that  quarry?  A.  I  heard  tell  of 
it  for  nine  years.  •  •  •  X.  Tou  say  that 
your  brother  employed  you?  A.  Tes,  sir;  he 
did.  X.  And  you  say  that  your  brother  had 
the  right  to  discbarge  you?  A.  Tes,  sir. 
X.  Did  your  brother  tell  yon  what  to  do? 
A-  The  boss  up  there  on  the  hill  told  me  wbat 
work  to  do  when  I  went  up  there.  X.  Had 
your  brother  anything  whatever  to  do  with 
the  work  up  on  top  of  the  hill?  A.  No,  sir; 
he  had  not  X.  Had  your  brother  ever  gone 
there  with  yon?  A.  No,  sir.  X.  Did  he  ever 
give  you  any  directions?  A.  He  told  me  to  be 
careful.  X.  Therefore  you  were  under  the 
direction  of  the  boss  of  the  gang?  A.  Tes, 
sir;  I  was  hauling  the  dirt  X.  Did  he  not 
tell  you  where  to  back  your  cart?  A.  Tes, 
sir.  X.  Did  he  not  tell  you  where  to  go 
with  it?  A.  Tes,  sir.  X.  If  yon  did  not  obey 
him,  what  would  happen?  A.  I  think  I 
would  get  laid  off.  X.  Then,  did  not  that 
boss  have  the  right  to  lay  you  off?  A  Well, 
he  bad  the  right  to  send  me  away  from  the 
quarry.  X.  He  had  the  right  to  discharge 
you,  did  he  not?  A.  From  the  quarry,  he 
did.  X.  And  your  brother  also  bad  the  right 
to  discharge  you,  if  he  wanted  to,  and  so  did 
the  quarry  man  there,  the  boss?  A.  Tes,  sir. 
X.  So  that  yon  were  working  under  the  di- 
rections of  the  boss  of  the  gang?  A.  Tes,  sir. 
X.  And  did  just  what  he  told  you  to  do? 
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A.  Tea,  sir.  X.  And  If  yon  did  not  do  what 
be  told  you  to  do,  be  was  likely  to  'fire'  you? 
A.  Yes,  sir.  X.  YoQ  say  you  had  been  there 
about  eight  weeks?  A.  Yes,  sir.  X.  About 
how  many  blasts  a  day  was  fired  off  there 
at  that  quarry?  A.  Well,  sometimes  there 
was  10  or  12,  maybe.  If  they  were  short  of 
small  stone  or  anything.  Sometimes  It  was 
not  very  many.  X.  Were  not  there  100  some- 
times? A.  There  might  have  been.  X.  It 
is  a  large  quarry,  Is  It  not?  A.  Yes.  sir. 
X.  You  also  said  in  your  testimony  that 
somebody  usually  gave  notice?  A.  They  al- 
ways did  until  this  day.  X.  Who  gave  the 
notice?  A.  The  men  down  in  the  quarry.  X. 
What  men?  A.  The  Italians.  Sometimes  the 
walking  boss  in  there.  X.  Do  you  Imow 
what  man  It  was  down  there  that  gave  no- 
tice? A.  No,  sir;  I  did  not  know  his  name. 
X.  Was  not  there  a  man -down  there  whose 
duty  It  was  to  give  notice?  A.  I  don't  know 
whether  he  was  there  or  not  X.  Was  not 
there  a  man  down  there  whose  duty  it  was 
to  give  notice?  A.  The  walking  boss  would ; 
yes,  sir.  X.  Was  not  there  a  man  down  in 
the  quarry  whose  duty  It  was  to  give  notice 
or  warning  before  the  blasts  were  fired? 
A.  Yes,  sir ;  I  think  there  was.  X.  And  you 
had  been  there  eight  weeks?  A.  Yes,  sir. 
X.  And  during  all  of  those  eight  weeks  there 
was  somebody  down  in  the  quarry  whose  duty 
It  was  to  give  notice,  and  who  gave  notice? 
A.  Yes,  sir.  X.  And  you  bad  always  bad 
an  ample  opportunity  to  get  out  of  the  way 
until  this  day?  A.  Yes,  sir.  X.  Is  that  so? 
A.  Yes,  sir.  •  •  •  X.  You  say  you  know 
there  was  somebody  down  there  whose  duty 
it  was  to  give  notice.  Was  not  that  one  of 
the  men  working  down  there?  A.  Yea,  sir; 
I  think  It  was.  X.  Was  not  the  man  em- 
ployed by  Hughes  Bros.  &  Bangs,  Just  the 
same  as  the  other  men?  A.  Yes,  sir.  X. 
And  he  was  onployed  there,  was  he  not,  for 
the  purpose  of  giving  notice?  A.  So  far  as 
I  know.  I  did  not  know  his  name;  did 
not  know  much  about  it  X.  Was  not  this 
the  only  day  while  you  were  there  that  they 
failed  to  do  it?  A.  Yes,  sir.  •  •  •  X. 
Leaving  out  the  question  of  the  blasting, 
was  there  any  danger  there — was  it  a  safe 
place?  A.  It  was  all  right,  only  the  backing 
over.  X.  It  was  all  right  In  other  respects. 
Then,  you  would  have  been  perfectly  safe 
there  if  that  blast  had  not  gone  off,  would 
you  not?  A.  Yes,  sir.  X.  And  you  would 
always  have  been  safe  there  if  you  had  had 
sufficient  warning?  A.  Yes,  sir.  X.  You 
could  have  gotten  out  of  the  way?  A.  Yes, 
sir." 

On  redirect  examination  he  testified:  "Q. 
When  you  spoke  of  being  subject  to  the  orders 
of  the  boss,  do  you  mean  that,  when  he  would 
tell  you  to  go  and  haul  dirt  to  a  certain  place, 
you  would  have  to  go  and  haul  it  to  that 
place?  A.  Yes,  sir.  Q.  And,  if  you  did  not 
do  It,  he  could  send  you  and  your  cart  all 
away?    A.  Yes,  sir.    Q.  That  boss  had  noth- 


ing to  do  with  employing  you?  A.  No,  sir;  be 
did  not   My  brother  did  that" 

Ralph  Dale,  a  witness,  being  produced, 
sworn,  and  examined  on  the  part  and  behalf 
of  the  plaintiff,  testifies  upon  cross-examina- 
tion as  follows:  "X.  Gould  not  there  have 
been  a  warning  given  without  your  bearing 
It?  A.  I  was  right  there,  and  the  boss  was 
right  over  the  top  of  me,  and  I  could  bear  It 
as  well  as  anybody  else.  X.  What  boss?  A. 
The  boss  we  had  there;  the  boss  of  the  gans 
that  told  us  what  to  do.  X.  Who  was  that? 
A.  I  don't  know.  He  was  an  Italian.  X. 
Was  he  not  employed  by  the  quarry  people? 
A.  He  was  employed  by  the  quarry  people. 
X.  And  he  was  your  boss,  was  he  not?  A. 
Yes,  sir.  X.  He  told  you  where  to  put  the 
horses  and  carts?  A.  Yes,  sir.  X.  And  told 
you  where  to  take  the  dirt  did  he  not?  A. 
Yes,  sir.  X.  Was  it  he  who  gave  you  warn- 
ing? A.  He  did  not  give  us  any  warning.  X. 
Did  he  give  you  warning  sometimes?  A.  Yes, 
sir;  he  always  did.  X.  That  man  alway» 
gave  warning,  did  he?  A.  Yes,  sir;  only 
when  we  were  on  the  other  side.  X.  I  mean 
did  not  somebody  down  below  give  warning? 
A.  No,  sir;  not  that  I  recollect  X.  I  mean 
at  other  times,  did  not  somelx)dy  down  wb»e 
the  blast  was  going  off  give  warning?  A. 
Yes,  sir.  They  hollered  'Fire!'  X.  And  that 
was  one  of  the  men  working  there?  A.  Yes, 
sir.  X.  Working  for  the  firm  of  Hughes 
Bros.  &  Bangs?  A.  Yes,  sir.  X.  It  was  that 
man's  duty,  was  It  not,  to  give  warning?  A. 
I  don't  know  who  It  was.  X.  Was  there  a 
man  there  whose  duty  It  was  to  give  warn- 
ing? A.  Yes,  sir.  X.  And  he  always  did  d» 
it  until  this  day?  Is  that  right?  A.  Yes,  sir. 
X.  And  on  this  day  be  did  not  do  It?  A.  No^. 
sir.  •  •  •  X.  Because  the  man  down 
there  did  not  say  'Fire!'  It  became  unsafe? 
A.  Yes,  sir.  X.  Because  he  did  not  say 
'Fire!'  and  give  you  a  chance?  A.  Yes,  sir. 
X.  He  would  generally  do  that,  and  then  your 
boss  told  you  to  get  back?  A.  Yes,  sir.  X. 
That  was  how  the  thing  was  done?  A.  Yes,^ 
sir.  X.  That  was  the  custom,  was  It?  A. 
Yes,  sir." 

On  redirect  examination  he  teetlfled:  'H). 
You  say  it  was  the  duty  of  this  boss  to  give 
you  warning  when  somebody  below  would 
holler  to  him?  A.  Yes,  sir.  Q.  And  the  man 
there  had  the  same  duty  tiiat  this  boss  in 
charge  had  to  give  them  notice?  A.  Yes,  sir. 
Q.  And  be  did  not  give  any  such  notice  that 
day?  A.  No,  sir;  sometimes,  if  we  heard 
them  down  below,  we  would  go  then.  Q.  But 
this  boss  was  up  on  the  surface  with  you. 
was  he  not?  A.  Yes,  sir.  Q.  And  the  people 
below  would  call  to  him,  and  then  he  would 
tell  the  rest  of  you?  A.  Yes,  sir.  Q.  That 
was  a  general  custom;  but  that  was  not  done 
on  this  day?  A.  No,  sir.  Q.  Or  at  the  time 
that  McMabon  was  Injured?  A.  No,  sir. 
Q.  He  did  not  do  that?  A.  No.  sir;  the  boss 
generally  always  stood  on  the  end  of  the 
quarry,  and  he  could  hear.    Q.  You  meao 
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the  edge  right  ov»  wbere  they  were  blast- 
log?  A.  Tee,  sir.  Q.  He  generally  stood 
there,  so  that  he  could  hear  down  below  and 
tell  the  rest  of  yon?  A.  Yes,  sir.  Q.  But 
that  was  not  done  at  this  time?    A.  No,  sir." 

Charles  A.  Whalen,  Isaac  Showell,  ahd 
George  Johnson,  all  drivers,  testified  con- 
cerning the  accident  to  the  same  effect,  as 
did  the  plaintiff. 

William  J.  McMahon,  a  witness,  being  pro- 
duced, sworn,  and  examined  on  the  part  and 
behalf  of  the  plaintiff,  testifies  as  follows: 

"Q.  Did  you  ever  have  any  business  deal- 
ings with  the  defendant  firm?  A.  I  did  at 
different  times.  Q.  What  was  it?  A.  I  hired 
them  horses  and  teams — horses  and  carta — 
for  the  purpose  of  hauling  dirt  Q.  What 
was  your  contract  with  them?  A.  My  con- 
tract with  them  was  that  they  paid  me  so 
much  a  day  for  the  team.  Q.  What  did  that 
Include?  A.  That  included  a  driver.  Q.  A 
liorse,  cart,  and  driver?  A.  Tes,  sir.  I  got 
$2.50  for  a  horse,  cart,  and  driver.  If  I  did 
not  furnish  the  driver,  I  did  not  get  tliat 
much,  and  the  price  of  the  driver  was  taken 
out,  $1.35  a  day.  Q.  Did  you  ever  furnish 
drivers  to  go  with  your  horses  and  onrts? 
A.  I  generally  did.  It  was  very  seldom 
that  they  went  without  drivers.  Q.  Did  yon 
«ver  employ  and  put  in  charge  of  one  of 
ttiose  horses  and  carts  your  brother,  James 
F.  McMahon?  A.  I  did,  about  the  29th  of 
October,  I  thinlc  it  was.  Somewhere  in  that 
neighborhood.  Q.  How  long  did  he  continue 
In  that  capacity?  A.  Until  the  20th  of  De- 
cember, when  he  was  hurt  there  at  the 
quarry.  Q.  Where  was  the  horse  and  cart 
with  this  boy  In  charge  working  at  the  time — 
for  whom?  A.  For  Hughes  Bros.  &  Bangs. 
Q.  For  that  firm?  A.  That  firm.  Q.  When 
was  he  hurt?  A.  He  was  hurt  on  the  after- 
noon of  the  20th  of  December,  shortly  after 
they  went  to  work.  I  don't  know  the  exact 
time.  I  judge  about  half  past  1,  the  time  I 
found  it  out  Q.  What  control  or  authority 
had  that  firm  of  Hughes  Bros.  &  Bangs,  or 
the  defendant  Anson  M.  Bangs,  over  your 
brother,  .Tames  F.  McMahon?  A.  They  had 
no  control  whatever  over  him  at  all.  The 
only  control  they  had  was  over  the  cart. 
They  had  no  control  over  the  driver  at  all. 
The  only  thing  they  could  do,  if  he  was  not 
satisfactory,  was  to  send  the  cart  away. 
They  could  not  discharge  him.  Q.  If  the 
horse  and  cart  with  this  driver  was  not 
doing  the  work  satisfactorily  to  them,  they 
could  dismiss  the  horse  and  cart?  A.  Tes, 
sir.  Q.  And  with  it  went  the  driver?  A. 
Yes,  sir;  that  Is  right  Q.  This  horse  and 
cart  were  assigned  to  do  whatever  work  that 
somebody  about  the  quarry  would  designate 
to  be  done?    A.  Yes,  sir." 

Cross-examined,  he  testified  as  follows: 
"X.  Is  It  true  that  the  boy  worked  for 
Hughes  Bros.  &  Bangs,  or  not?  A.  He  drove 
a  cart  for  me.  He  was  employed  by  me  un- 
der my  directions.  Hughes  Bros.  &  Bangs 
had  no  jurisdiction  over  him  whatever.    X. 


What  had  yon  to  do  with  the  boy  when  the 
cart  was  being  loaded?  You  were  not  there 
to  direct  him  and  tell  him  what  to  do?  A. 
V«y  seldom.  X.  Were  you  ever  there? 
A.  I  have  been  there;  yes,  sir.  X.  Did  yon 
ever  tell  him  what  to  do  when  he  was  on  the 
cart  and  it  was  being  loaded?  A.  I  have 
once  or  twice  told  him  to  pull  out;  that  he 
bad  a  load  on.  •  •  •  X.  So  far  as  the 
boy  had  to  do  with  the  stripping  of  the  quar- 
ry, was  not  he  subject  altogether  to  the  di- 
rections of  that  boss?  A.  Well,  I  would 
judge  in  a  certain  sense  he  was.  X.  That 
boy  could  not  do  as  he  pleased  there,  could 
be?  A.  Oh!  no.  X.  And  that  boy  was  not 
subject  to  your  orders  there,  was  he^  to  do 
just  what  yon  told  him?  A.  No,  sir ;  he  was 
In  charge  of  my  cart  X.  And  who  bad  the 
ccmtrol  of  the  cart?  A.  I  bad  the  control  of 
the  cart  X.  When?  A.  As  long  as  I  owned 
it  X.  Did  you  control  the  cart  when  it  was 
on  top  of  the  hill  being  loaded  with  dirt? 
A.  Certainly.  I  could  take  It  away  from 
there  any  time  I  saw  fit  X.  Did  you  have 
any  general  direction  of  the  cart  when  they 
were  taking  dirt  away  from  there?  A.  Tak- 
ing it  wbere?  X.  Taking  the  dirt  to  dump 
it  A.  No,  sir.  X.  Who  did  that?  A.  One 
of  the  men  there,  known  as  'gang  boss,'  I 
believe.  X.  Was  not  that  gang  boss  employ- 
ed by  Hughes  Bros,  ft  Bangs?  A.  I  believe 
be  was,  so  far  as  my  knowledge  goes." 

Argued  before  GRUBB,  PENNEWILL. 
and  BOYCE,  JJ. 

I      J.  Harvey  Whiteman,  for  plaintiff.    Harry 
,  Emmons,  for  defendant 

I  Plaintiff  called  W.  W.  Knox,  a  life  insur- 
I  ance  agent,  and  asked  him  to  consult  his 
I  table  of  the  expectancy  of  life  and  tell  the 
I  court  and  the  jury  the  probable  expectation 
of  life  of  a  perfecUy  healthy  boy  whose  near- 
est birthday  is  15. 

Objected  to  by  defendant's  counsel  on  the 
ground  that  the  evidence  showed  that  the 
plaintiff  was  not  so  injured  as  to  Interfere 
with  his  earning  capacity. 

BOYCE,  J.  We  overrule  the  objection, 
and  admit  the  testimony. 

"A.  The  expectation  of  life  of  a  person  15 
years  of  age  Is  45.50." 

James  F.  McMahon  was  recalled  and 
asked:  "Q.  What  wages  were  you  paid  as 
driver?" 

Any  proof  of  earning  capacity  was  object- 
ed to  by  counsel  for  defendant  as  immateri- 
al, because  a  suit  by  the  father  of  the  boy 
was  pending  seeking  to  recover  wages  for 
the  boy  until  21  years  of  age.  Plaintiff's 
counsel  contended  be  was  entitled  to  prove 
that  the  plaintiff  was  in  such  condition  up 
to  the  time  of  the  accident  that  be  could 
earn  money. 

BOYCE,  J.  We  overrule  the  objection, 
and  admit  the  testimony. 

"A.  Seventy-five  cents  a  day.  Q.  When 
you  went  there  with  your  horse  and  cart  as 
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Its  driver,  were  yon  notified  by  Mr.  Bangs 
or  any  one  in  bis  employ  of  tbe  character 
of  danger  connected  with  tbat  employment?' 

Objected  to  by  counsel  for  defendant,  first, 
because  tbe  witness  bad  been  employed  at  the 
quarry  for  eight  weeks  and  knew  of  the  dan- 
ger; second,  he  was  an  employ^  and  assumed 
tbe  usual  risks  of  his  employment 

BOTCE3,  J.  We  hardly  think  that  this 
question  is  admissible. 

Allda  Turner,  bead  nurse  of  the  Homeo- 
pathic Hospital  in  Wilmington,  was  produced 
by  plaintiff,  and  after  testifying  as  to  the 
condition  of  the  plaintiff  when  brought  to  the 
hospital,  was  questioned  concerning  a  certain 
record  of  the  case,  which  she  testified  was  r^- 
uarly  k^t  by  one  of  the  nurses  of  said 
hospital,  who  bad  since  been  dismissed  and 
was  not  present  in  court  Said  record  was 
thereupon  offered  in  evidence  and  was  object- 
ed to  by  counsel  for  defendant  on  tbe  ground 
that  tbe  only  person  who  could  testify  to  said 
record,  so  as  to  make  it  proper  evidence^ 
would  be  the  person  who  made  it 

BOYCE,  J.  It  seems  to  the  court  that  tlie 
object  of  offering  this  paper  in  evidence  is  to 
show  pain  and  suffering.  For  ttiat  purpose 
the  nurses  themselves  might  be  called,  and 
under  proper  circumstances  tills  paper  could 
be  used  to  refresh  their  memories.  Beyond 
tbat  we  think  it  is  not  admissible. 

Arthur  Sullivan,  being  produced  as  a  wit- 
ness on  behalf  of  plaintiff,  was  examined  as 
follows:  "Q.  Have  you  ever  had  any  experi- 
ence in  charge  of  blasting  operations?  A. 
Yes,  sir.  Q.  What  was  that  experience?  How 
many  years?  A.  Three  and  a  half  years. 
Q.  What  was  It?  A.  Loading  holes  with  dy- 
namite and  putting  a  fuse  off  with  a  battery. 
Q.  Where  were  you  blasting?  A.  All  about 
different  parts  of  the  city  of  Wilmington. 
Q.  In  connection  with  what  woi^  or  depart- 
ment? A.  The  street  and  sewer  department, 
for  which  I  was  foreman.  Q.  Do  you  know 
the  kind  of  blasting  tbat  was  done  at  the  Belle- 
vue  quarry?  A.  Well,  I  have  never  seen 
it  done  In  the  quarry;  but  I  have  an  idea 
about  it  Q.  Is  that  the  same  kind  of  blast- 
ing as  you  did  here,  so  far  as  boring  holes 
and  putting  in  blasts  is  concerned?  A.  I 
believe  It  Is.  Q.  I  will  aSk  you  if  you  know 
of  any  method  tbat  can  be  employed  to 
protect  persons  nearby  when  blasting  is 
being  carried  on,  from  injury  by  flying  frag- 
ments of  rock?" 

Mr.  Emmons  objects  to  tbe  above  question, 
and  pending  the  ruling  of  the  court  upon  the 
objection,  in  cross-examination,  draws  out 
from  tbe  witness  the  fact  that  tbe  witness 
had  bad  no  experience  with  stone  quarries, 
and  that  while  be  had  set  off  blasts  while 
working  for  the  street  and  sewer  depart- 
ment in  the  city  of  Wilmington  he  did  not 
know  how  much  powder  or  dynamite  was 


used  as  a  charge  In  tbe  Bellevue  goarry,  or 
whether  It  was  a  greater  or  less  amount  than 
was  used  in  tbe  city  work  which  lie  liad.  been 
engaged  in  doing;  or  what  precautions  woe 
taken  in  quarry  blasting,  or  whether  It  was 
necessary  or  feasible  in  tbe  Bellevue  qoany 
to  cover  their  blasts.  Mr.  Emmons  then  aitat- 
ed  tbat  be  objected  to  tbe  question  upon  two 
grounds:  (1)  Tbat  under  tbe  testimony  ad- 
duced there  was  no  duty  resting  upon  tbe 
defendant  to  cover  the  blasts;  (2)  that  the 
witness  was  not  qualified  to  speak  as  an  ex- 
pert upon  tbe  subject  of  what  precautions 
were  employed  to  protect  persons  near  blast- 
ing operations  in  a  quarry. 

Mr.  Whlteman,  for  plaintiff,  contended 
that  the  method  of  blasting  or  protecting  tbe 
public  was  tbe  same  whetlier  tbe  blasting  was 
done  in  a  city  or  in  a  quarry  in  the  coun- 
try; therefore  tbat  tbe  witness  was  qualified 
to  speak  as  an  expert 

BOYCE,  J.  We  think  tbe  witness  is  not 
qualified  to  speak  as  an  expert  in  this  case. 

The  plaintiff  rested,  and  Mr.  Emmons 
for  defendant  moved  for  a  nonsuit  on  tlie 
ground  tliat  the  proof  established  the  relation 
of  master  and  servant  between  the  defendant 
and  the  plaintiff;  ttiat  the  employe  who  fail- 
ed to  give  warning  of  the  blast  wherry  tlie 
plaintiff  was  injured,  was  a  fellow  servant 
with  tbe  plaintiff,  and  that  the  failure  of  a 
fellow  servant  to  perform  his  duty  could  not 
be  charged  to  the  master;  that  the  plaintiff, 
being  a  servant  of  tbe  defendant  assumed 
all  tbe  ordinary  risks  of  bis  employment 
among  which  was  the  danger  arising  from 
tbe  fact  tbat  tbe  blast  bad  not  be&n  covered. 
Said  motion  was  argued  at  length  by  tlie 
respective  counsel,  and  numerous  authorities 
were  cited. 

BOYCE.  J.  We  have,  as  carefully  as  we 
could  In  the  limited  time  afforded,  examined 
tbe  authorities  of  counsel,  and  we  have  also 
examined  all  of  the  testimony  of  tbe  wit- 
nesses tn  this  case,  and  we  have  reached  tbe 
conclusion  that  as  between  the  plaintiff  and 
tbe  defendant  at  tbe  time  of  the  accident  tbe 
relation  of  master  and  servant  existed.  We 
have  further  concluded  tbat  as  between  tbe 
plaintiff  and  tbe  person  whose  negligence  It 
Is  alleged  caused  the  Injury  complained  of 
there  existed  the  relation  of  fellow  sev- 
ants,  and  liecause  of  such  relation  tbe  mo- 
tion for  a  nonsuit  is  granted:  there  being 
no  liability  on  tbe  part  of  the  def»idant 

The  plaintiff  declining  to  take  a  non- 
suit upon  request  of  counsel  for  defend- 
ant the  court  gave  binding  instructions  to 
tbe  jury  as  follows: 

BOYCE,  J.  (charging  tbe  jury).  We 
Instruct  yon  to  find  a  verdict  for  tbe  de- 
fendant 

Verdict  for  the  defendant 
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In  re  KOPNTZ'8  ESTATE. 

Appeal  of  JONES  et  al. 

(Snpreme  Court  of  PennaylTania.    Jan.  2, 
1906.) 

1.  Perpetuities— SuBPBNBioN  ot  Poweb  ow 
Amenatioh. 

Testatrix  rave  the  residue  of  her  estate 
to  her  husband,  in  trust  for  her  children  and 
grandchildren.  The  income  was  to  be  paid  to 
the  immediate  children  for  life,  and  at  their 
death  to  their  sponses  for  life.  If  any  child 
died  without  leaving  issue  or  sponses,  ito  share 
of  the  income  was  to  go  to  the  surviving  co- 
heirs. The  will  also  provided  that  after  the 
death  of  the  last  child,  and  10  years  from  the 
time  when  the  youngest  grandchild  should  be- 
come of  age,  the  principal  should  be  divided 
among  the  grandchildren.  Held,  that  the  pe- 
riod fixed  by  the  will  for  the  gift  to  the  grand- 
children was  within  the  rnle  against  perpetni- 
ties. 

2.  Wills  —  CoNSTBucTioN— Contingent   Re- 

UAINDEB. 

Where  a  will  provided  for  a  trust  for  the 
children  of  testatrix  and  the  grandchildren,  the 
income  to  be  paid  to  the  children  for  life,  and, 
on  the  death  of  the  children,  and  10  years  from 
the  date  when  the  youngest  grandchild  should 
become  of  age,  for  the  division  of  the  estate 
among  the  grandchildren,  the  estate  in  the 
grandchildren  was  a  contingent  remainder. 

3.  Same— Failubb  of  Bequest— Effect. 

Where  a  gift  under  a  will  to  grandchildren 
failed  as  within  the  rule  against  perpetuities, 
the  antecedent  particular  estate  which  was  to 
pass  to  the  grandchildren  also  failed,  and  the 
property  covered  by  the  trust  created  in  favor 
of  the  particular  estate  passed  to  the  heirs 
under  the  intestate  law. 

4.  Same— Vested  Rxmaindeb. 

A  vested  remainder  is  one  that  takes  effect 
in  interest  and  right  immediately  on  the  death 
of  the  testator,  though  it  may  not  take  effect  in 
possession  and  enjoyment  until  the  death  of 
the  devisee  for  life  or  other  determination  of 
the  present  estate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Wills,  (  1460.] 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Peninab  W. 
Kountz.  From  an  order  dismissing  excep- 
tions to  adjudication,  Caroline  B.  Jones  and 
others  appeal.    Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

George  B.  Gordon  and  R.  H.  Hawkins,  for 
appellants.  William  H.  McClung,  Thomas 
D.  Chantler,  and  William  M.  McOill,  for  ap- 
pellee. 

POTTER,  J.  The  Question  in  this  case  is 
whether  the  trust  created  by  the  will  of  tes- 
tatrix violates  the  rule  against  perpetuties. 
Mrs.  Penlnah  W.  Kountz  died  in  November, 
1899,  surrived  by  her  husband,  W.  J.  Kountz, 
and  five  children.  A  sixth  child,  W.  J. 
Kountz,  Jr.,  died  three  months  before  bis 
mother.  By  her  will,  dated  January  8,  1898, 
Mrs.  Koimtz  appointed  her  husband,  William 
J.  Kountz,  executor,  and  devised  and  be- 
queathed her  residuary  estate,   as  follows  : 

"Fifth.  The  rest  of  my  estate  I  give  to  my 


husband  in  trust  for  my  children  and  grand- 
children. 

"Sixth.  He  shall  manage  my  real  estate  to 
the  best  advantage  according  to  his  Judgment 
For  that  purpose  he  may  lease  or  sell  all  or 
part  thereof,  and  invest  the  proceeds  as  he 
may  consider  best  Under  no  construction  of 
this  will  sliall  purchasers  be  required  to  see 
to  the  application  of  the  proceeds. 

"Seventh.  He  shall  keep  my  stocks,  bonds, 
money  and  the  rest  of  my  personal  property 
invested  in  safe  securities  so  as  to  yield  a 
regular  peAodical  Income.  The  whole  in- 
come from  the  real  and  personal  property 
(less  such  reasonable  expenses  and  charges, 
if  any  for  management  as  said  executor  may 
choose  to  withhold)  shall  be  divided  as  fol- 
lows: (1)  While  all  my  said  children  continue 
to  live  each  shall  have  one-sixth  of  the  aggi-e- 
'  gate  net  income,  unless  in  the  discretion  of 
my  said  executor  any  one  should  receive  elth- 
\  er  more  or  less  than  the  one-sixth.  (2)  Should 
;  any  of  my  said  children  die  leaving  children 
'  but  no  husband  or  wife,  as  the  case  may  be, 
that  parent's  share  of  the  income  shall  go 
'  to  his  or  her  children.  In  equal  parts.  (3) 
Should  any  one  leave  a  husband  or  a  wife, 
but  no  child,  such  husband  or  wife  shall  have 
his  or  her  spouse's  share  of  the  income  for 
life,  provided  that  he  or  she  'has  always  had 
and  maintained  a  good  character  and  does 
not  marry  again';  in  case  of  marriage  'or 
proof  of  bad  character'  his  or  her  right  shall 
Immediately  cease.  (4)  Should  any  one  leave 
a  husband  or  a  wife  and  children,  the  de- 
ceased parent's  share  of  the  income  shall  be 
given  to  the  surviving  parent  for  the  use  of 
the  survivor  and  children.  (5)  Should  any  one 
die  without  leaving  a  spouse  or  a  child,  that 
one's  interest  in  the  Income  and  principal 
shall  go  to  the  surviving  coheirs,  the  children 
of  any  deceased  heir  to  take  such  heir's  por- 
tion. (6)  After  the  decease  of  the  last  of  my 
Immediate  children,  and  the  lapse  of  ten 
years  from  the  date  when  my  youngest 
grandchild  shall  have  become  of  age,  the  prin- 
cipal of  the  whole  estate  shall  be  equally 
divided  among  my  grandchildren." 

Other  clauses  of  the  will  conferred  addi- 
tional and  very  extensive  discretionary  pow- 
ers ui)on  the  trustee. 

The  court  below  held  that  in  the  will  an 
antecedent  gift  was  made  to  the  grandchil- 
dren as  a  class,  under  which  such  of  them 
who  were  in  existence  at  the  death  of  the  tes- 
tatrix took  Immediately  a  vested  interest 
subject  to  opening,  to  let  in  after-bom  mem- 
bers of  the  same  class.  In  his  opinion  the 
subsequent  provision,  postponing  the  time  of 
distribution  of  the  principal  of  the  estate- 
until  10  years  from  the  date  when  the  young- 
est grandchild  shall  have  become  of  age,  was 
not  of  the  substance  of  the  gift,  and,  while 
the  provision  for  this  postponement  was  un- 
doubtedly void,  yet  in  his  opinion,  it  did  not 
vitiate  the  gift,  which.  It  was  held,  was  al- 
ready complete  is  the  grandchildren.    The 
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appellants  contend  that  tbe  conclusions  tbus 
reached  by  the  conrt  below  are  Incorrect,  and 
maintain  that,  as  under  tbe  will  ttae  distribu- 
tion of  the  corpus  among  tbe  grandcblldren 
is  not  to  take  place  until  10  years  after  tbe 
youngest  child  has  become  of  age  (a  period 
beyond  a  life  or  lives  in  being,  and  twenty- 
one  years  and  a  fraction  thereafter),  no  In- 
terest or  estate  wiU  rest  in  tbe  grandchildren 
until  that  period  arrives;  and,  further,  that 
the  trust  cannot  stand  because  a  part  violates 
the  rule  against  perpetuities,  and  tbe  whole 
must  therefore  fall,  and  the  estate  be  dis- 
tributed to  tbe  next  of  kin,  under  the  Inties- 
tate  laws. 

The  pivotal  fact,  then,  upon  which  this  case 
turns,  is  whether  under  the  terms  of  the  will 
the  estate  in  the  grandchildren  Is  vested  or  is 
contingent  In  the  first  place,  it  Is  apparent 
that  the  testatrix  Intended  to  vest  tbe  estate 
in  trust  In  her  husband,  and  In  him  alone,  for 
the  benefit  of  her  children  and  grandchildren, 
and  In  certain  contingencies  for  tbe  benefit 
of  the  spouses  of  deceased  children.  Beyond 
doubt  also  the  trust  was  active,  or  special, 
for  tbe  trustee  bad  numerous  duties  to  per- 
form. He  was  to  manage  tbe  real  estate  In 
accordance  with  his  Judgment  Be  could  sell 
or  lease  all  of  it  or  any  part  thereof,  and  in- 
vest tbe  proceeds  as  he  saw  fit.  Ee  was  to 
keep  tbe  personal  estate  invested  In  safe  se- 
curities, and  distribute  the  Income.  He  bad  pow- 
er to  preserve  tbe  estate  or  to  dispose  of  it 
in  whole  or  in  part  to  tbe  children,  either  in 
his  lifetime  or  by  bis  will.  Tbe  power  given 
to  tbe  trustee  is  so  broad  that  be  was  at  liber- 
ty to  free  tbe  corpus  of  the  estate  partially 
or  wholly  from  tbe  trust,  and  bestow  It  upon 
the  Immediate  children  for  their  own  use.  In 
fact  he  did  exercise  this  power  in  so  far  as  tbe 
stocks  and  bonds  and  personalty  were  con- 
cerned. The  court  below  recognized  and  sus- 
tained this  right  In  tbe  trustee,  as  is  shown 
by  the  second  opinion  filed  in  this  case,  where- 
in it  is  said:  "Tbe  will  of  Peninab  Kountz 
conferred  upon  her  husband  very  large  pow- 
ers over  her  estate.  •  •  •  The  whole 
estate  was  vested  in  him  in  trust  for  their 
children  and  grandchildren.  *  *  *  In  ad- 
dition and  far  more  extensive  were  her  direc- 
tions In  the  eighth  and  ninth  clauses.  These 
reposed  entire  confidence  in  his  Judgment 
and  a  power  in  effect  unlimited  to  do  as  he 
saw  fit  with  her  estate,  either  in  his  lifetime 
or  by  bis  wilL"  And  further  on:  "The  au- 
thority to  give  outright  to  their  children  by 
her  win  is  not  limited  to  ber  executor's  life- 
time; coupled  with  It  was  the  distinct  au- 
thority to  do  additional  things  either  in  his 
lifetime  or  after  his  death;  he  not  only  was 
authorized  to  modify  her  dispositions,  but 
in  connection  therewith  be  was  empowered 
to  make  other  and  different  gifts.  They  are 
not  equivalent  expressions,  but  were  Intended 
not  only  to  enable  him  to  limit  or  enlarge  the 
estate  she  bad  given,  but  to  make  entirely 
new  dispositions  thereof.  He  was  to  be  tbe 
Judge  of  what  was  the  best  for  their  descend- 


ants; in  tbe  exercise  of  that  Judgment  be  saw 
fit  to  give  absolutely  to  tbelr  childrep, 
♦  •  •  the  present  benefit  of  the  whole 
of  tbe  personal  estate." 

But  coming  to  tbe  vital  point  In  tbe  case, 
was  the  estate  in  the  grandchildren  a  vested 
remainder?  Tbe  fifth  paragraph  of  tbe  will 
Is  as  follows :  "The  rest  of  my  estate  I  five 
to  my  husband  in  trust  for  my  children  and 
grandchildren."  The  court  below  construed 
this  as  being  in  itself  a  distinct  and  substant- 
ive gift  to  tbe  grandchildren  as  a.  class,  and 
as  making  a  complete  devise  to  them.  We 
cannot  so  regard  it  It  seems  to  us  that  tbe 
important  element,  and  tbe  significant  fea- 
ture of  tbe  clause,  is  Its  vesting  of  the  estate 
in  the  trustee.  Mention  of  the  fact  that  it  w&s 
for  tbe  benefit  of  the  children  and  grandchil- 
dren was  only  incident  to  the  creation  of  tbe 
trust  whose  terms  and  conditions  were  yet  to 
be  defined.  It  was  as  if  she  had  said:  "I  give 
the  rest  of  my  estate  to  my  husband  In  trust 
for  tbe  purposes  and  to  be  administered  npoo 
the  conditions  hereinafter  set  forth."  Noth- 
ing is  determined  or  defined  in  this  para- 
graph of  the  will  as  to  tbe  extent  or  quality 
of  the  estate  which  the  children  or  the  grand- 
children were  to  have.  If  we  were  to  re- 
gard this  as  tbe  substantive  portion  of  tbe 
gift,  we  would  be  without  any  hint  of  the 
scheme  which  the  testatrix  had  clearly  in 
mind,  and  which  she  outlined  so  definitely 
In  the  various  clauses  of  tbe  succeeding  para- 
graph of  her  will.  It  is  not  until  we  come  to 
tbe  sixth  clause  of  paragraph  7,  that  we  find 
the  real  Intent  of  tbe  testatrix  expressed, 
with  regard  to  ttae  corpus  of  tbe  estate,  and 
there  we  find  that  it  Is  to  be  divided  amons 
ber  grandchildren,  after  tbe  decease  of  the 
last  of  her  Immediate  children,  and  tbe  lapse 
of  10  years  from  the  date  when  ber  youngest 
grandchild  shall  have  become  of  age.  Evoi 
here  there  Is  no  direct  and  explicit  gift  of 
tbe  principal ;  it  Is  only  Implied  from  the  direc- 
tion to  divide.  Chief  Justice  Gibson  said,  in 
Moore  v.  Smith,  9  Watts,  403 :  "Where  a  gift  U 
only  Implied  from  a  direction  to  pay.  It  is  nec- 
essarily Inseparable  from  tbe  direction,  and 
must  partake  of  Its  quality;  Insomuch  that 
If  the  one  is  future  and  contingent  so  must 
the  other  be."  And  in  Smith  on  E^xecutory 
Interests,  §  314,  it  is  said:  "Where  there  U 
no  gift  but  in  a  direction  to  pay  or  transfer 
or  divide  among  several  persons  at  a  future 
period,  though  tbe  future  period  is  annexed 
to  the  payment  possession,  or  enjoyment,  yet 
It  Is  also  annexed  to  the  devise  or  bequest  it- 
self. For,  in  this  case,  the  direction  to  pay 
or  transfer  or  divide,  constitutes  tbe  devise 
or  bequest  itself;  and  therefore  the  vesting 
In  interest  Is  postponed,  and  not  merely  tbe 
vesting  in  possession  or  enjoyment" 

We  must  note,  then,  that  the  corpus  of  tbe 
estate  is  devised  to  and  vested  In  the  hus- 
band as  trustee.  No  grandchild  takes  any- 
thing until  its  father  and  mother  are  both 
dead.  Tbe  income  is  devised  to  tbe  Im- 
mediate childroi  for  life,  and  at  tbelr  death 
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to  their  spouses  for  life,  and  It  la  not  until 
tbe  death  of  both  the  child  and  the  qwnse 
that  any  of  the  income  goes  to  a  grandchild. 
Aud  In  such  case  the  grandchild  takes  only 
snch  portion  of  the  income  as  would  have 
gone  to  the  parents.  In  case  any  child  died 
without  leaving  either  spouse  or  issue,  its 
share  of  the  Income  was  to  go  to  the  snr- 
▼Iving  coheirs.  The  intent  of  the  testatrix 
Is  plain  that  her  children  should  hare  no 
control  over  the  estate,  and  that  her  grand- 
children should  have  no  control  until  all 
her  children  had  died,  and  10  years  had 
elapsed  after  her  youngest  grandchild  ar- 
rived at  lawful  age.  It  will  be  noticed,  too, 
that  the  gifts  of  income  to  the  grandchildren 
of  testatrix  are  not  in  the  same  proportions 
as  the  gifts  of  the  principal.  They  take  only 
such  shares  of  the  Income  as  their  respective 
parents  received.  The  income  Is  therefore 
to  be  divided  among  them  per  stirpes.  The 
parents  were  to  receive  one-sixth  each  of  the 
net  income,  though  this  proportion  was  sub- 
ject to  variation  at  tbe  discretion  of  the 
trustee.  But  when  the  distribution  of  prln- 
i^Ipal  Is  reached.  It  Is  to  be  equally  divided 
among  all  the  grandchildren;  that  is,  per 
:-apIta.  It  will  be  noticed  that  we  do  not 
bave  here  the  case  of  Income  and  principal 
to  be  paid  to  tbe  same  person  In  the  same 
right  The  testator  has  not  given  the  prin- 
cipal to  be  paid  at  a  future  time,  with  in- 
come or  maintenance  In  the  meantime.  On 
:be  contrary,  these  are  distinct  gifts  of  the 
ncome  to  the  children  and  of  the  principal 
:o  the  grandchildren. 

In  Spencer  v.  Wilson,  L.  R.  16  Eq.  601, 
ind  the  following  cases  there  dted,  Bataford 
r.  Kebbeli,  8  Ves.  863;  Leake  v.  Robinson, 
5  Mer.  363 ;  Vawdry  v.  Geddes,  1  Russ.  &  My. 
!03;  Watson  v.  Hayes,  5  My.  ft  Cr.  125; 
Peek's  Trusts,  L.  R.  16  Eq.  221,  it  was  held 
bat,  where  there  are  separate  gifts  of  the 
ncome  and  the  capital  of  the  estate,  the 
atter  does  not  vest  until  the  period  of  dis- 
ribution.  The  application  of  this  test  to 
he  present  case,  would  determine  the  In- 
erest  of  tbe  grandchildren  as  contingent 
tat  In  any  event  the  remainder  in  the 
randcbildren  could  only  be  deemed  vested 
n  case  they  had  the  right  to  Immediate  poe- 
ession  whenever  and  however  the  preceding 
state  determined.  A  concise  rule  Is  found 
1  Tiffany  on  the  Modem  Law  of  Real  Prop- 
rty,  (  120  (b),  as  follows:  "It  Is  frequently 
tated  that  the  capacity  of  a  remainder  to 
tke  effect  Immediately  In  possession.  If  the 
articular  estate  were  to  terminate,  is  the 
riterlon  of  a  vested,  as  distinguished  from 
contingent  remainder."  In  the  author- 
:Ies  cited  by  the  author  In  support  of  this 
roposltlon  we  find  tbe  following:  "It  Is 
ot  tbe  uncertainty  of  ever  taking  effect  In 
osaesslon  that  makes  a  remainder  contin- 
ent; for  to  that,  every  remainder  for  life 
r  Id  tall  is  and  must  be  liable,  as  the  remain- 
?rman  may  die,  or  dla  without  lasue  before 
<BA.— 70 


the  death  of  the  tenant  for  life.  The  present 
capacity  of  taking  effect  In  possession,  if  the 
possession  were  to  become  vacant,  and  not 
the  certainty  that  the  possession  will  become 
vacant  before  the  estate  limited  In  demalnder 
determines,  universally  distinguishes  a  vested 
remainder  from  one  that  is  contingent" 
Fearne  on  Contingent  Remainder,  216.  "As 
distinguished  from  a  vested  remainder,  a  con- 
tingent remainder  Is  an  estate  in  remainder 
which  is  not  ready,  from  Its  commencement 
to  its  end,  to  come  Into  possession  at  any 
moment  when  the  prior  estates  may  happen 
to  determine."  Williams  on  Real  Property, 
*2e7.  "It  is  the  uncertainty  of  the  right  of 
enjoyment  and  not  the  uncertainty  of  Its 
actual  enjoyment  which  renders  a  remainder 
contingent  The  present  capacity  of  taking 
effect  In  possession.  If  tbe  possession  were  to 
become  vacant  distinguishes  a  vested  from 
a  contingent  remainder,  and  not  the  certainty 
that  the  possession  will  ever  become  vacant 
while  the  remainder  continues."  Quoted  from 
4  Kent's  Oomm.  *203,  note  a,  in  Doe,  Lessee 
of  Poor,  V.  Oonsldlne,  73  U.  8.  458,  476,  18  L. 
Ed.  869.  "A  vested  remainder  Is  one  by  which 
a  present  Interest  passes  to  the  party,  though 
to  be  enjoyed  In  future,  and  by  which  the 
estate  is  fixed  to  remain  to  a  determinate 
person  after  the  particular  estate  is  spent 
He  has  an  immediate  fixed  right  of  future 
enjoyment  A  remainder  is  contingent  when 
It  Is  limited  to  take  effect  on  an  event  which 
may  never  happen  till  after  the  preceding 
particular  estate  ends,  or  Is  limited  to  a 
person  not  In  being  or  not  ascertained. 
•  •  •  It  is  tbe  present  capacity  of  taking 
effect  In  possession.  If  the  possession  were 
to  become  vacant  not  the  certainty  that  It 
ever  will  become  vacant  while  tbe  remainder 
continues,  which  distinguishes  a  vested  from 
a  contingent  remainder.  In  other  words.  In 
tbe  former  the  enjoyment  Is  uncerteln;  In 
the  latter  the  right  to  that  enjoyment"  Wil- 
liamson T.  Field's  Ex'rs,  2  Sandf.  Ob.  (N.  Y.) 
633,  662.  "A  vested  remainder  Is  one  that 
takes  effect  In  Interest  and  right  Immediately 
on  the  death  of  tbe  testator,  although  It  may 
not  take  effect ;  indeed,  if  it  be  a  remainder. 
It  cannot  teke  effect  In  possession  and  enjoy- 
ment until  tbe  death  of  the  devisee  for  life, 
or  other  determination  of  the  particular  es- 
tate. •  *  •  A  present  capacity  of  taking 
effect  In  possession.  If  the  possession  were  to 
become  vacant  before  the  estate  limited  in  re- 
mainder determines,  universally  distinguishes 
a  vested  remainder  from  one  that  Is  contin- 
gent In  general,  the  law  favDrs  that  con- 
struction which  holds  a  ronalnder  vested, 
rather  than  that  which  considers  It  contin- 
gent when  tbe  question  Is  doubtful."  This 
Is  from  the  opinion  of  Chief  Justice  Shaw, 
In  Brown  v.  Lawrence,  67  Mass.  890,  397. 
"A  remainder  Is  contingent  when  It  Is  limited 
to  take  effect  on  an  event  which  may  never 
happen,  or  which  may  not  happen  until 
after  tbe  preceding  particular  estate  ends. 
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at  Is  limited  to  a  person  not  In  eaae  or 
not  ascertained.  A  present  capacity  of 
taking  effect  in  possession.  If  tlie  posses- 
sion become  vacant,  and  not  tlie  certainty 
that  the  possession  will  become  vacant  be- 
fore the  estate  limited  in  remainder  deter- 
mines, universally  distingalsbes  a  vested  re- 
mainder from  one  that  is  contingent  In 
other  words,  in  the  former  the  enjoyment  is 
uncertain,  in  the  latter  the  right  to  that 
enjoyment  is  uncertain."  1  Boone  on  Real 
Property  (2d  Ed.)  i  173.  In  addition  to  these 
authorities,  we  find  the  following  from  Mitch- 
ell on  Real  Estate  &  Conveyancing  in  Penna. 
227:  "A  vested  remainder  is  an  estate  to 
take  effect  after  another  estate,  for  years, 
for  life,  or  in  tail,  which  is  so  limited  that 
if  the  partlcnlar  estate  were  to  expire  or 
end  In  any  way  at  the  present  time  some 
cwtain  p^son  would  t>ecome  thereupon  en- 
titled to  the  immediate  enjoyment" 

In  the  present  case  the  particular  estate 
Is  the  life  estate  of  the  Immediate  children 
of  testatrix.  If  this  estate  wae  to  termi- 
nate Immediately,  would  the  remainder  in 
the  grandchildren  take  effect  immediately? 
Clearly  not  by  reason  of  the  limitation  to 
that  future  date,  10  years  from  the  time 
when  the  youngest  grandchild  sliall  have  l>e- 
come  of  age.  The  remainder  In  the  grand- 
children Is  subject  to  this  condition  prece- 
dent that  It  Is  only  after  the  death  of  the 
last  of  the  immediate  children  and  the  lapse 
of  10  years  from  the  date  when  the  youngest 
grandchild  shall  have  l>ecome  of  age  that 
the  remainder  to  the  grandchildren  can  take 
effect  In  possession.  As  a  result  then,  of 
this  test  we  must  conclude  that  the  estate 
in  the  grandchildren  is  a  contingent  remain- 
der. The  bequest  Is  to  the  grandchildren  as 
a  class,  living  at  a  certain  time;  that  Is, 
after  the  death  of  the  last  of  the  children 
and  10  years  after  the  youngest  grandchild 
shall  have  t>ecome  of  age.  The  existence  of 
a  particular  grandchild  at  that  future  date 
is  a  condition  precedent  to  bis  right  to  par- 
ticipate In  the  division  of  the  corpus  of  the 
estate.  To  hold  that  the  into'est  of  the 
grandchildren  vested  would  be  to  give  to  them 
an  estate  which  would  be  transmissible  or 
alienable  during  the  continuance  of  the  par- 
ticular estate.  We  cannot  find  any  such  in- 
tent in  the  will.  On  the  contrary,  it  seems 
clear  to  us  that  the  chief  purpose  of  the 
testatrix  was  to  tie  up  the  estate  and  place 
it  beyond  the  power  of  either  children  or 
grandchildren,  to  Interfere  with  the  distribu- 
tion she  puiTposed  to  tiave  made  after  the 
death  of  all  of  her  children,  and  10  years 
after  the  date  whoi  her  youngest  grandchild 
should  become  of  age.  This  period  was  to 
remote,  and  the  gift  made  to  take  effect  at 
that  time  is  void  under  the  rule  against  per- 
petuities. That  being  the  case,  the  antece- 
dent partlcnlar  estate  would  fall  also,  and 
the  heirs  at  law  of  the  testatrix  are  entitled 
to  immediate  possession.    Johnston's  Estate, 


186  Pa.  179,  89  Atl.  879,  64  Am.  St.  Rem 
621;  Oerber's  Estate,  196  Pa.  M8,  46  AtL 
497. 

The  assignments  of  error  are  all  sastained. 
and  the  decree  of  the  orphans'  court  Is  r»- 
versed. 


In  re  KOUNTZ'S  B8TATB. 
Appeal  of  FIDELITY  TITLE  &  TRUST  Oa 
(Supreme  Court  of  Pennsylvania.   Jan.  2, 1906.) 

Appeal  from  Orphans'  Court  Allegheny 
County. 

In  the  matter  of  the  estote  of  Penlnab  W. 
Kountz.  From  a  decree  dismissing  exceptions 
to  adjudication,  the  Fidelity  TlUe  &  Trust 
Company  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN.  and  STEWART,  JJ. 

POTTER,  J.  In  the  <^inion  which  we 
have  this  day  filed  In  the  appeal  of  Caroline 
B.  Jones  et  al.,  62  Atl.  1103,  from  this  same  de- 
cree, we  liave  held  that  the  trust  created  by 
the  will  of  Mrs.  Peninah  W.  Kountz  violates 
the  rule  against  perpetuities,  and  is  therefore 
void.  As  her  entire  estate  is  distributable  at 
this  time,  imder  the  provisions  of  the  Intestate 
law,  It  is  unnecessary  to  pass  upon  the 
questions  raised  by  this  appeal. 

It  is  therefore  dismissed,  at  the  cost  of  the 
appellant 


COMMONWEALTH  v.  MAGEE  et  aL 
(Supreme  Court  of  Pennsylvania.    Jan.  9, 190S.) 

ASPBMi — JiTBIBDICnONAI.  AVOUIIT. 

Where  Judgment  for  want  of  a  sufficient 
affidavit  of  defense  is  refused  by  the  court  be- 
low, the  amount  really  in  ocmtroversy,  within 
Act  May  5,  1899  (P.  L.  2M),  relating  to  appttk 
and  providing  that  the  Judge  hearing  the  case 
shall  certify  to  the  same,  is  the  amount  alleged 
to  be  due  in  the  statement  of  claim  at  the  time 
of  bringing  the  suit  and  not  as  of  the  time  of 
appeal. 

Appeal  from  Court  of  Common  Pleas. 

Action  by  the  Commonwealth,  to  use,  etc, 
against  one  Magee  and  others.  From  ao 
order  discharging  rule  for  Judgment  for  want 
of  sufficient  affidavit  of  defense,  plaintiff  ap- 
peals. Motion  to  remit  to  Superior  Court 
granted. 

Plaintiff  brought  suit  September  2,  1902. 
claiming  $889.70,  with  Interest  from  Mardi 
16,  1892.  At  that  time  the  claim,  with  in- 
terest was  less  than  $1,600.  On  March  27, 
1906,  the  court  below  discharged  a  rule  for 
Judgment  for  want  of  a  sufficient  afBdavit  of 
defense,  from  which,  on  August  22,  1906, 
plaintiff  appealed  to  the  Supreme  Court  At 
both  these  later  dates  the  claim,  with  Inter- 
est, exceeded  $1,6(X).  Appellant  obtained 
from  the 'court  below  and  printed  In  his  paper 
bo<ric  a  certificate  that  the  amount  really  hi 
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controversy    exceeded    |1,500.    The    act   of 
May  5,  1899  (P.  h.  249)  provides  as  followa: 
"Sea  4.  The  amonnt  or  value  really  In  con- 
troveray  shall  be  determined  as  follows :    In 
actions  of  ejectment,  either  legal  or  equi- 
table, and  In  all  other  actions  or  issues  in  the 
common  pleas  or  in  the  orphans'  court  that 
Involve  the  possession  of  or  the  title  to  real 
property,  or  chattels,  real  or  personal,  the 
Judge  hearing  the  case  shall  certify  whether 
the  value  of  the  land  or  of  the  interest  or  of 
the  property  really  In  controversy,  Is  greater 
than  fifteen  hundred  dollars,  and  his  certifi- 
cate shall  be  conclusive  proof  of  such  value 
for  the  purposes  of  this  act    In  any  suit, 
distribution  or  other  proceeding  in  the  com- 
mon pleas  or  orphans'  court,  if  the  plaintiff 
or  claimant  recovers  damages  either  for  a  ^ 
tort  or  for  a  breach  of  contract,  the  amount  | 
of  the  Judgment,  decree  or  award  shall  be  i 
conclusive  proof  of  the  amount  really  in  con- 
troversy,  but  if  he    recovers    nothing    the  ] 
amount  really  in  controversy  shall  be  deter-  | 
mined  by  the  amount  of  damages  claimed  in  | 
the  statement  of  claim,  or  In  the  declaration."  ! 
Argued    before    MITCHELL,    C.    J.,    and  : 
FELL,    BROWN,    MESTREZAT,    POTTER, 
ELKIN,  and  STEWART,  JJ.  j 

Charlea  L.  Brovra  and  Alex.  Simpson,  Jr.,  ' 
for  the  motion.  Trevor  T.  Matthews,  op>  | 
posed. 

PER  CURIAM  (orally  at  bar).    For  the 
purpose  of  determining  to  which  court  to 
take  an  appeal,  the  amount  really  In  contro- 
versy in  any  suit  wherein  Judgment  was  re-  | 
fused  by  the  court  below.    Is    the    amount  j 
claimed  In  the  statement  as  of  the  time  of  ' 
bringing  the  suit    The  case  will  be  certified  I 
to  tlie  Superior  Court  i 


GROSSBAUM  CERAMIC  ART  SYNDICATE 
v.  GERMAN  INS.  CO.  OF  FREEPORT. 

SAME    T.    POTOMAC    INS.    CO.    OF    DIS- 
TRICT  OF   COLUMBIA. 
(  Snpreme  Court  of  Pennsylvania.    Jan.  2, 1906. ) 

1.  iNSUSAITd! — CONTBAOX — EXECDTION — QUES- 
TION   rOB    JXTBY. 

Plaintiif  brought  an  action  on  a  parol  con- 
tract of  insurance  purporting  to  cover  property 
from  the  time  of  the  application  until  the  policy 
was  issued.  There  was  no  question  as  to  the 
amount  of  the  loss,  nor  as  to  the  proofs  of  loss ; 
but  the  sole  issue  was  as  to  whether  a  binding 
contract  had  been  executed,  field  a  question 
for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  {  1734.] 

2.  Tbial — IwBTBUcnoNS — Requests. 

Where  defendant  desired  fuller  instructions 
than  those  given  by  the  court,  and  that  the 
attention  of  the  Jury  should  be  specifically  di- 
rected to  any  part  of  the  testimony,  he  should 
respond  to  a  suggestion  of  the  court  and  re- 
quest such  detailed  Instruction  as  he  might  de- 
sire. 

[Ed.  Note. — For  cases  in  point,  see  toL  46, 
Cent  Dig.  Trial,  i  628.] 

8.   IhSUBAWCB — iNSTBUCnONS. 

It  wu  not  error  for  the  court  to  direct  the 
Jury   to  consider  the  correspondence   between 


plaintiff  and  defendant's  brokers  in  determin- 
ing whether  a  parol  contract  of  insurance  bad 
been  entered  Into. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Actions  by  the  Grossbaum  Ceramic  Art 
Syndicate  against  the  German  Insurance 
Company  of  Freeport,  111.,  and  against  the 
Potomac  Insurance  Company  of  the  District 
of  Columbia.  From  Judgments  for  defend- 
ants, plaintiff  appeals.    AOlnned. 

The  trial  court  charged  in  part  as  follows: 
"In  measuring  the  value  of  testimony  In 
this  case,  and  In  all  cases,  it  is  important 
to  keep  In  view  certain  leading  Ideas  that 
help  you  to  measure  the  force  of  the  testi- 
mony. In  some  cases  the  testimony,  per- 
Iiaps  all  of  the  way  through,  may  be  truthful, 
vr  some  witnesses  may  be  ndstaken,  and 
innocently  mistaken.  You  may  fall  to  believe 
their  testimony,  or  rather  fall  to  give  cre- 
dence or  weight  to  it  on  the  ground  that  yon 
believe  they  are  innocently  mistaken — sim- 
ply mistaken.  On  the  other  hand,  you  may 
fall  to  give  value  to  the  testimony  because 
you  may  believe  it  bears  the  impress  of 
perjury.  Another  thought  Is  that  the  manner 
and  appearance  of  witnesses  upon  the  stand 
may  help  you  to  some  extent  to  determine 
the  value  of  the  testimony.  So  that  the 
testimony  In  a  case  of  some  witnesses  may 
l>e  as  genuine  as  a  standard  coin;  of  others 
It  may  be  as  worthless  as  a  counterfeit  It 
may  measure  up  to  par,  or  be  absolutely 
worthless.  Some  of  It  may  impress  you  as 
being  that  simply  of  witnesses  who  did  not 
Intend  to  testify  falsely,  or  who  perhaps 
were  careless,  or  whose  memory  as  to  the 
facts  was  wrong. 

"Coming,  then,  to  this  case,  with  these 
suggestions  In  measuring  the  testimony,  the 
main  turning  point  is  the  question  whether 
there  was  a  contract  executed  here  which 
bound  these  Insurance  companies  to  pay  the 
insurance.  There  is  no  contest  as  to  the 
amount  of  the  loss,  and  no  contradiction  of 
the  testimony  showing  exactly  what  the 
loss  was.  There  is  no  dilute  that  proofs 
of  loss  were  sent  But  the  fact  that  there 
was  a  loss,  and  the  fact  that  proofs  of  loss 
were  sent  In,  does  not  make  a  contract.  I 
cannot  compel  you  to  pay  a  loss,  arising 
from  fire  or  from  any  other  source  other 
than  a  tort,  where  you  do  a  willful  wrong 
or  Injury.  I  cannot  compel  you  to  pay  the 
same,  based  on  a  contract,  simply  because  I 
claim  It  If  you  dispute  my  right  or  deny 
that  there  was  any  contract  between  us, 
the  burden  is  upon  me  to  show  that  contract 
and  establish  it  by  the  weight  of  the  evi- 
dence. So  here,  when  the  plaintiff,  the 
Grossbaum  Ceramic  Art  Syndicate,  comes 
along  with  claims  based  upon  contracts  which 
the  company  alleges  were  made  with  these 
insurance  companies,  and  the  insurance  com- 
panies contest  the  point  that  there  were 
contracts,  the  burden  Is  upon  the  plaintiff 
to  satisfy  yon,  by  the  weight  of  the  evidence. 
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that  there  was  a  contract.  A  contract  for 
what?  A  contract  covering  ceramic  art 
goods  located,  we  will  say,  at  Atlantic  Oity; 
perhaps  not  necessarily  there,  becausfe  If  the 
testimony  Is  to  be  believed,  it  was,  substan- 
tially, that  a  floater  policy,  which  it  is  al- 
leged was  the  kind  of  policy  contracted  for 
here,  is  Just  what  the  term  'floater',  means — 
floating  about  from  point  to  point  I  may  not 
recall  exactly  the  cities;  but,  as  illustrating 
the  manner  of  their  business,  there  was  some 
testimony  that  in  three  months  they  exhibit- 
ed at  perhaps  Chicago,  Cleveland,  Boston, 
New  Tork,  and  Pittsburg.  So  that  a  floater 
meant  a  policy  that  floated  around  with  these 
goods,  and  insured  them  to  the  extent  that 
the  understanding  of  the  parties  agreed  they 
should  be  insured.  Now,  was  there  a  con- 
tract made?  If  there  was  no  contract,  no 
binding  agreement  l>etweai  these  parties, 
that  Is  the  end  of  the  plaintiff's  case.  The 
plaintiff  must  show  ■  contract  which  binds 
the  defendants.  It  Is  for  you  to  determine 
whether  there  was  a  ccmtract,  and,  if  so, 
what  it  was. 

"It  is  alleged  by  the  plaintiff  that  It  was 
a  floater  policy,  and  the  meaning  of  that  I 
think  is  quite  clear  from  the  testimony. 
These  policies  were  policies  to  the  extent  of 
$5,000.  There  Is  some  dispute  as  to  whether 
the  goods  were  to  be  in  Atlantic  City.  Prob- 
ably, within  the  fair  atmosphere  of  all  the 
testimony,  the  policy  was  Intended  to  be — 
but  that  is  for  yon  to  say — a  floater  policy 
covering  Atlantic  City,  to  run  a  year  at  the 
rate  of  8  per  cent,  and  covering  any  other 
points  within  the  express  arrangement  of  the 
parties,  if  there  was  an  express,  definite 
arrangement  made.  It  takes  three  links  to 
make  the  contract.  Two  out  of  the  three 
will  not  make  it  All  of  the  links  must  be 
established.  If  it  is  clear  that  the  first  link  in 
the  contract  is  established,  that  the  minds  of 
these  two  agents  met  and  it  was  clearly 
understood  to  be  a  floater  policy  to  the  ex- 
tent of  $5,000,  covering  ceramic  art  goods, 
and  then  If  it  is  clear  that  that  meant  a  floater 
policy,  wherever  the  goods  might  be,  that 
part  of  the  link  would  be  established,  unless 
the  expression,  "wherever  they  might  be,* 
was  qualified  by  some  other  definite  arrange- 
ment If  it  was  definitely  understood  be- 
tween them  that,  while  it  was  to  be  a  floater 
policy,  which  meant  fioatlng  from  point  to 
point  the  insurance  was  not  to  cover  every 
place  that  these  goods  might  fioat  or  be 
placed,  but  was  only  to  cover,  say,  the  best 
hotels,  or  high-class  hotels,  and  railroad 
depots;  If  that  is  all,  even  If  their  minds 
met  to  that  extent  that  Is  the  second  point 
In  the  case.  If  they  were  to  cover  simply 
those  points,  then  there  could  be  no  recovery 
In  this  case,  because  stores,  no  matter  how 
good  they  were,  were  not  part  of  the  arrange- 
ment If  the  arrangement  was  generally  to 
cover  hotels,  depots,  and  good  stores,  and  if 
this  was  a  fairly  good  store,  which,  perhaps, 
cannot  very  well  be  disputed,  then  the  policy 


would  cover  the  store.  If  It  did  not  cover 
the  store.  In  the  srase  that  the  parties  agreed, 
if  they  agreed  at  all,  but  simply  covered 
railroad  statlMis  or  depots  and  good  hotels, 
then,  of  course,  the  plaintiff  cannot  recover. 
Then  another  step  or  link  which  would  be  es- 
sential, even  If  it  Is  all  established  np  to  that 
point  Is  what  were  the  terms  of  payment? 
The  rate  was  3  per  cent  That  cannot  be 
disputed,  and  If  the  testimony  of  Mr.  Hast 
is  to  l>e  believed  It  was  to  cover  a  year.  It 
Is  asserted  here,  as  a  principle  of  law.  tbat 
because  the  premium  was  not  actually  paid 
at  the  time  there  could  be  no  recovery.  That 
might  OT  might  not  be  a  good  proposition; 
but  leaving  that  out  of  the  case,  as  not 
for  your  coiislderation,  we  have  a  set  of 
facts  which  settle  tbat  question,  if  yon  believe 
the  testimony. 

"On  the  question  of  payment  within  the 
general  scope  and  method  in  which  these  two 
agents  did  business  with  each  other,  tb&ce  is 
testimony  that  Logue  &  Bro.  and  Mr.  Hast.  In 
the  Interchange  of  business,  amounting  some- 
times, as  Mr.  Hast  says,  to  9  or  10  policies  t 
day,  and  In  the  hurry  of  business  necessarily, 
and  in  accordance  with  the  general  custom  of 
all  the  insurance  agents  in  the  city  of  Pitts- 
burg, credit  was  extended.  In  the  sense  of 
running  accounts,  i>erhaps  as  a  clearing 
bouse  would  run  and  clear  at  the  end  of  20 
or  80  days,  or  whatever  the  custom  was  as 
between  Logue  &  Bro.  and  Mr.  Hast,  to  settle 
the  balance  as  shown  by  the  contra  accoonts, 
whatever  business  Logue  tc  Bro.  bad  charged 
against  Hast  would  be  summed  up  In  an  ac- 
count whatever  business  Hast  had  against 
Logue  &  Bro.  would  be  summed  up,  and  the 
difference  between  the  two  accoimts  would 
represent  the  cash  balance  due  from  (ne  to 
the  other,  and  then  a  settlement  would  be 
made  and  the  cash  paid.  If  it  Is  tme  that 
there  was  this  general  custom,  not  only  be- 
tween these  two  parties,  but  generally  among 
the  agencies  here,  insurance  agents,  to  run  a 
line  of  credit  and  conduct  the  business  in 
that  way,  then  It  is  fair  to  imply  that  this 
transaction,  being  one  of  perhaps  dozens  and 
dozens  had  between  the  parties,  went  Into  tlie 
account  In  that  way,  and  therefore  It  was  a 
sufiBcient  contract  as  to  that  link,  and  bound 
these  companies.  Mr.  Logue,  of  Logue  & 
Bro.,  who  represented  these  Insurance  com- 
panies, testifies  that  the  contract  was  not 
closed.  Of  course,  you  are  to  take  your  own 
recollection,  and  from  that  point  of  view 
weigh  the  value  of  the  testimony;  but  I  be- 
lieve Mr.  Logue's  testimony  is  tbat  Mr.  Hast 
came  to  see  him,  and  there  is  no  dilute 
about  that  There  was  some  talk  about  a 
floater  policy,  and  Mr.  Logue  said  to  him 
that  he  would  like  to  know  where  these 
goods  were.  Mr.  Hast  replied  that  he  was 
not  sure,  but  he  judged  they  were  at  Atlantic 
City,  because  tbe  telegram  came  from  there. 
Mr.  Logue's  testimony  Is  that  be  refused  to 
bind  himself,  refused  to  make  a  contract 
unless  the  location  of  tbe  property  In  the 
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floater  policy  was  limited  to  railroad  iepaia 
or  stations,  and  bigh-class,  or  first-class,  or 
best  hotels.  Now,  if  that  story  is  tme,  If 
mat  Is  exactly  What  be  agreed  to  do,  and  to 
that  extent  he  was  willing  to  make  a  con- 
tract, and  did  make  a  contract,  be  would  be 
bound  only  to  that  extent  If  the  contract 
did  not  Indnde  stores,  then  there  was  no  con- 
tract as  to  stores,  and,  of  course,  these  com- 
panies would  not  be  liable,  and  the  plaintiff 
could  not  recover. 

"Then  there  is  a  letter  that  is  important 
here.  Mr.  Hast  said.  In  chief,  when  he  was 
on  the  stand,  that  he  made  an  absolute  con- 
tract ;  that  Is,  he  made  a  closed  contract  with 
Mr.  Logne,  not  a  contract  that  was  subject 
to  any  restrictions,  not  a  contract  subject  to 
any  condition  which  left  the  actual  full  con- 
tract open,  to  be  settled  afterwards,  but  that 
he  made  a  full  contract  Mr.  Logue  denies 
that  Is  Mr.  Hast  supported  in  his  allega- 
tions that  at  the  time  he  alleges  the  contract 
was  made,  it  was  actually  made,  a  completed 
full  contract  containing  all  of  the  essential 
links  that  bound  the  parties.  Is  that  true? 
It  is  for  yon  to  Judge,  to  some  extent,  as  to 
that  from  the  letter  which  Mr.  Hast  subse- 
quently wrote  to  Mr.  Grossbaum,  who  is  now 
dead,  but  who  was  the  president  of  the  plain- 
tiff company  at  that  time.  Mr.  Hast  wrote 
Mr.  Grossbaum  on  April  1,  1902,  after  be  had 
bad  this  alleged  conversation  with  Mr. 
liOgue:  'We  wired  you  this  morning  in 
reply  to  your  telegram  as  follows:  "^,000 
covered,  subject  to  condition,  particulars  by 
mall" — which  we  now  beg  to  confirm.'  The 
condition  referred  to  Is  'that  It  will  be  abso- 
lutely necessary  to  incorporate  the  full  coin- 
surance clause  in  the  form  in  order  to  get  the 
company  to  accept  the  fioater  business.' 
Now,  if  bis  testimony  in  the  first  instance 
waR,  regardless  of  this  letter,  that  he  had 
actually  made  a  full  contract  complete  in  all 
its  term,  clearly  understood  by  all  of  the 
parties,  and  binding  upon  the  parties,  why 
did  he  write  this  letter?  The  condition  referred 
to  Is  that  It  will  be  absolutely  necessary  to  In- 
corporate the  full  coinsurance  clause  in  the 
form.'  Absolutely  necessary  to  do  that  in 
order  to  do  what?  In  order  to  get  the  com- 
pany to  accept  the  floater  business.  From 
that  would  yon,  or  would  you  not  infer  that 
he  bad  not  completed  his  contract?  If  yon 
infer  that  be  bad  not  completed  his  contract 
with  Mr.  Logue,  that  the  terms  were  not  all 
fully  agreed  upon,  that  there  was  still  some- 
thing to  be  done — if  that  is  the  true  interpre- 
tation— ^there  could  be  no  recovery  here  by 
the  plaintiff,  and  your  verdict  would  be  for 
the  defendant  If  the  completion  of  the  con- 
tract depended  upon  Mr.  Grossbaum's  wiring 
or  writing  bade  in  reply  to  this  letter,  "That 
Is  entirely  satisfactory,  you  may  close  the 
contract'  there  nevo'  was  any  telegram  and 
nevor  was  any  letter  back  from  Mr.  Gross- 
baum, prior  to  the  fire,  stating  he  was  satis- 
fled  to  add  the  coinsurance  clause  and  there- 
for* doM  the  contract    Not  havUig  done 


that  the  contract  not  having  been  closed 
prior  to  the  fire,  the  defendant  would  be  en- 
titled to  a  verdict 

"I  do  not  know  that  there  Is  anything  more 
to  say,  gentlemen,  unless  we  have  overlodced 
something.  If  there  Is  anything  counsel 
would  like  to  have  ns  call  the  attention 
of  the  Jury  to,  we  would  be  glad  to  do  It 
In  a  general  way,  and  by  way  of  repetition. 
It  U  for  you  to  say  whether  there  was  a 
completed  contract,  completed  In  the  sense 
that  there  was  no  condlticm  attached  to 
it,  completed  in  the  sense  that  Mr.  Logue  and 
Mr.  Hast  met  and  talked  about  it  and  agreed 
that  the  insurance  should  be  placed,  and 
should  be  placed  In  the  sense  that  it  was 
absolutely  binding  and  fixed,  and  no  condition 
I  whatever  attached  to  it  and  that  it  covered 
I  the  goods,  In  the  floater  sense,  in  stores.  As 
i  before  stated,  even  if  the  minds  of  the  parties 
met  upon  a  contract  and  that  contract  did 
not  cover  stores,  but  did  cover  railroad  depots 
and  good  hotels,  these  insurance  companies 
would  not  have  to  pay.  If  they  did  not  con- 
tract in  their  floater  arrangement  to  cover 
stores,  It  does  not  matter  how  good  the  stores 
were,  or  where  they  were,  they  would  not  be 
bound  to  pay.'  If  the  contract  was  to  cover 
merely  railroad  stations,  goods  In  transit  and 
In  good  hotels,  then  that  is  what  the  parties 
agreed  upon  and  are  bound  by." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL.  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

M.  W.  Acheson,  Jr.,  and  O.  H.  Rosenbaum, 
for  appellant  Edwin  P.  Young  and  Dalzell, 
Scott  ft  Gordon,  for  appellee. 

MESTREZAT,  ,3.  These  two  actions  are 
assumpsit  brought  by  the  Grossbaum  Ce- 
ramic Art  Syndicate  against  the  German  In- 
surance Company  of  Freeport  111.,  and  the 
Potomac  Insurance  Company  of  the  District 
Of  Columbia,  on  two  preliminary  contracts 
for  the  insurance  of  certain  ceramic  goods, 
which  are  alleged  to  have  been  the  property 
of  the  plaintiff  company,  and  destroyed  by 
fire  at  Atlantic  aty,  N.  J.,  on  April  8,  1902. 
The  cases  Involve  the  same  questions  and 
were  tried  together  In  the  court  below. 
Verdicts  were  rendered  for  the  defendant 
companies,  and  from  the  Judgmoits  entered 
thereon  the  plaintiff  company  has  appealed. 

There  are  two  assignments  and  they  al- 
lege error  in  the  charge  of  the  court  that 
it  was  partial  and  Inadequate.  The  con- 
tracts sued  on  were  verbal  and  what  are 
known  In  insurance  parlance  as  "oral  bind- 
en."  Their  purpose  Is  to  bind  or  cover  the 
pr(q>erty  against  loss  by  fire  from  the  time  of 
the  application  until  a  written  policy  la 
Issued.  The  plaintiff  company  alleges  that 
on  April  1, 1902,  it  wired  Boiswanger  ft  Hast 
its  brokers,  at  Pittsburg,  to  place  $5,000 
"floating"  Insurance  on  Its  goods  then  at 
Atlantic  City,  and  that  in  pursuance  of  the 
message  its  brokers,  on  the  aame  day,  called 
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om  Ix>gne  &  Bro.,  the  agents  of  the  defendant 
companies,  who  accepted  a  risk  of  $3,000  for 
the  Oerman  Company  and  one  of  $2,000  for 
the  Potomac  Company.  The  plalntUt  claims 
that  thla  was  a  "floater"  contract,  and  was 
to  cover  the  goods  wherever  they  might  be, 
whether  In  transit,  or  in  hotels,  railroad 
depots,  or  stores.  It  is  conceded  that  Mr. 
Hast  called  at  the  office  of  Logue  &  Bro.  on 
April  1st,  and  infwmed  them  of  his  firm's 
instractions  from  the  plaintiff  company  and 
that  a  conversation  ensued  as  to  placing  the 
insurance.  But  it  is  denied  by  the  defend- 
ants that  any  contract  was  entered  into  at 
that  time,  and  it  is  claimed  by  them  that  in 
this  conversation  Mr.  H.  A  Logue  gave  Hast 
the  terms  on  which  they  would  insure  the 
goods  in  hotels  and  railroad  depots,  and  that 
Hast  said  his  company  would  object  to  the  i 
rate,  but  he  would  write  that  night  and  ad-  j 
vise  the  company  what  it  would  have  to  do  to  i 
secure  the  insurance.  On  the  trial  of  the 
cause,  the  learned  Judge  said  in  his  charge 
that  "the  main  turning-point  is  the  question 
whether  there  was  a  contract  executed  here 
which  bound  these  insurance  companies  to 
pay  the  Insuranca  There  is  no  contest  as  to 
the  amount  of  the  loss,  and  no  contradiction 
of  the  testimony  showing  exactly  what  the 
loss  was.  There  is  no  dispute  that  proofs  of 
loss  were  sent"  As  stated  by  the  plaintiff 
company  in  its  printed  brief,  "the  sole  issue 
in  the  case  was  raised  by  conflicting  testi- 
mony as  to  whether  the  contracts  sued  on 
had  been  entered  into  or  not"  This  neces- 
sarily sent  the  case  to  the  Jury.  The  ade- 
quacy of  the  charge,  and  its  fairness,  are  the 
only  questions  raised  on  this  appeal. 

We  are  not  ccmvlnced  that  the  appellant 
has  convicted  the  learned  trial  Judge  of  re- 
versible error  on  either  of  the  grounds  laid 
in  the  assignments.  We  do  not  think  the 
appellant's  claim  of  inadequacy  in  the  charge 
can  be  sustained.  There  was  but  a  single 
question  for  the  Jury,  and  that  was  whether 
the  insurance  companies  had  entered  into 
the  verbal  contracts  sued  upon.  The  trial 
Judge  eliminated  all  other  questions  from  the 
consideration  of  the  Jury,  and  told  them  that 
their  verdict  would  depend  solely  iQ>on  their 
finding  on  that  question.  After  Instructing 
them  as  to  the  manner  of  testing  the  credi- 
bility of  the  witnesses  and  defining  a  "float- 
er" policy,  he  presented  the  claims  of  the 
respective  parties  on  the  question  at  issue. 
He  told  the  Jury  what  the  plaintiff  company 
must  show  to  establish  its  contracts.  The 
testimony  on  each  side  was  partly  written 
and  partly  oral,  but  the  Judge  in  his  charge 
did  not  refer  to  any  part  of  it,  except  the 
letter  vn-itten  by  Benswangw  &  Hast  to 
Orossbaum.  After  thus  directing  the  atten- 
tion of  the  Jury  to  the  issue,  the  claims  of  the 
parties,  and  what  the  plaintiff  was  required 
to  show  to  sustain  its  contracts,  the  court 
said:  "In  a  general  way,  and  by  way  of  rep- 
etition, It  is  for  you  to  say  whether  there 
was  a  completed  contract,  completed  in  the 


sense  that  there  was  no  condition  attached  to 
it,  completed  in  the  sense  that  Mr.  Logae  and 
and  Mr.  Hast  met  and  talked  about  It,  and 
agreed  that  the  insurance  should  be  placed, 
and  should  be  placed  in  the  sense  tbat  It 
was  absolutely  binding  and  fixed,  and  no  con- 
dition whatever  attached  to  it;  and  tbat  it 
covered  the  goods,  In  the  floater  sense,  in 
stores."  Immediately  preceding  this  part  of 
his  charge,  the  Judge  said:  "If  there  is 
anything  counsel  would  like  to  have  ns  call 
the  attention  of  the  Jury  to,  we  would  be 
glad  to  do  it"  The  appellant's  connsel 
availed  himself  of  this  opportunity,  and  at 
his  request  the  court  gave  further  instrac- 
tions to  the  Jury.  We  cannot  find,  nndtf 
the  circumstances,  that  the  charge  was 
Inadequate.  If  the  appellant  desired  ful- 
ler instructions,  and  that  the  attention  of 
the  Jury  should  be  directed  specifically  to 
any  part  of  Its  testimony,  counsel  shoold 
have  re^>onded  to  the  learned  Judge's  sug- 
gestion and  requested  such  detailed  In- 
structions as  he  desired.  The  charge  was 
already  of  sufficient  length  to  furnish 
adequate  Instructions  to  the  Juty,  and  if 
the  appellant  company  considered  It  de- 
ficient or  lacking  in  presenting  any  part 
of  the  testimony,  the  Judge's  attention 
should  have  been  directed  to  the  matter. 
when,  as  he  suggested,  he  would  have  giv- 
en additional  instructions. 

Nor  can  the  charge  be  condemned  for  on- 
fblrness  or  partiality.  It  is  trtie  the  plain- 
tiff claimed  that  the  contract  was  closed  at 
the  Interview  between  the  agents  of  the  re- 
spective parties,  and  that  It  contained  a 
coinsurance  clause,  but  this  was  atrennously 
denied  by  the  defendants.  They  maintain- 
ed that  the  contract  was  not  dosed,  and 
tbat  their  proposition  to  Insure  the  plain- 
tiff's goods  was  on  the  condition,  yet  to  be 
accepted,  that  the  policy  should  contain  a 
coinsurance  clause.  It  was  therefore  prop- 
er, and  certainly  not  unfair,  for  the  Judge, 
in  calling  attention  to  the  matter,  to  refer 
to  the  correspondence  between  the  plaintiff 
and  Its  brokers,  wliich  bore  directly  on  the 
question.  This  is  what  be  did,  and  we  do 
not  see  that  his  manner  in  presenting  it 
to  the  Jury  was  misleading  or  tiad  any 
tendency  to  give  any  undue  weight  to  it 
against  the  plaintiff.  There  is  certainly 
nothing  In  the  record  or  verdict  that  leads 
to  such  a  conclusion.  While  the  jury 
might  have  interpreted  this  correspondence 
as  the  plaintiff  does,  they  certainly  could 
not  be  convicted  of  clear  error  in  sustain- 
ing the  defendants'  construction  of  it — that 
at  the  close  of  the  Interview  betwean  Hast 
and  Logue  the  proposed  contract  needed 
the  confirmation  of  the  plaintiff  company 
to  complete  it  Whatever  may  have  been 
the  necessity  for  speedy  action  in  securing 
the  insurance,  as  suggested  by  the  appel- 
lant's counsel,  the  telegram  and  letter  of 
Benswanger  &  Hast  to  the  plaintiff  are 
strongly    corrot>orative^   U    not    conclusive^ 
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In  support  of  the  defendants'  position  that 
the  contract  was  open  and  "subject  to  con- 
ditions" which  required  the  acceptance  of 
the  plaintiff  to  complete  It  It  might  have 
been  error  for  the  learned  Judge  to  hare 
failed  to  advert  to  this  correspondence  in 
blB  charge,  but  It  was  unquestionably 
neither  error  nor  unfairness  for  him  to 
direct  fba  jury  to  consider  It  In  determin- 
ing the  question  whether  the  contract  be- 
tween the  parties  bad  been  fully  completed. 

The  charge  Is  not  Justly  open  to  the  (^ 
jectlon  that  It  Is  argumentative  In  favor  of 
the  defendants.  In  referring  to  the  letter 
written  to  Grossbaum,  the  court  did  not, 
as  claimed  by  the  appellant,  ignore  the 
testimony  of  Benswanger  and  Hast  That 
testimony  was  before  the  jury  and  was 
commented  on  by  counsel,  and  hence  what- 
ever support  it  gave  to  the  existence  of  the 
alleged  contract  was  presumably  given  due 
weight  by  the  jury.  It  was  not  error  for 
the  court  to  charge  the  jury  that  the  plain- 
tiff could  not  recover  unless  the  contract 
Included  stores,  nor  did  the  court  In  advertr 
Ing  to  stores,  raise  an  Issue  not  In  the  case, 
as  contended  by  appellant's  counsel.  The 
plaintiff  claimed  that  there  was  a  contract 
and  that  It  covered  goods  in  stores,  as  well 
as  those  In  hotels  and  railroad  depots. 
The  defendants  not  only  denied  the  exist- 
ence of  a  contract  but  alleged,  and  Introdu- 
ced testimony  to  show,  that  in  the  conversa- 
tion in  which  It  was  claimed  the  contract  had 
been  entered  Into  their  agent  had  agreed  to 
accept  the  risk  on  goods  only  in  railroad 
depots  and  hotels  on  the  condition  that  the 
plaintiff  would  carry  full  coinsurance.  It 
was  therefore  contended  by  the  defendants 
that  If  there  was  a  contract  it  covered 
goods  only  in  hotels  and  railroad  depots, 
and  not  those  In  a  store  where  the  plaln- 
tlflTs  goods  Xvere  alleged  to  have  been  when 
they  were  destroyed.  Hence  it  was  not 
error  for  the  court  to  tell  the  Jury  that  to 
entitle  the  plaintiff  company  to  recover,  it 
was  required  to  show  a  "floating"  coi> 
tract   which   covered   goods   In   stores. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


FLAC0U8  V.  WEST  PBNN  GAS  00. 

(Supreme  Court  of  Pennsylvania.    Jan.  2,  1006.) 

Gas — OowTBAOT  to  Fubkish — Constbuctioit. 
A  natural  gaa  company  contracted  in  writ- 
ing to  supply  gas  for  a  glass  works,  but  there 
was  no  provision  as  to  the  pressure  required. 
The  gas  company  for  several  years  prior  to 
the  execution  of  the  contract  bad  supplied  gas 
at  a  pressure  of  one  pound,  which  was  the 
standard  pressure  at  which  It  furnished  gas  to 
similar  works.  Held,  that  it  was  under  no 
obligation  to  furnish  gas  at  a  higher  pressure. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  CL  liw  FlaccuB,  trading  as  the 
OL  Ifc  Flaccna  Company,  against  the  West 


Penn  Gas  Company.    Judgment  for  defend- 
ant and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTBEZAT,  ELKIN,  and 
STBWABT,  JJ. 

James  Francis  Burke  and  Thomas  J.  Ford, 
for  appellant  George  N.  Chalfant  for  ap- 
pellee. 

FELL,  J.  This  action  was  to  recover  for 
the  breach  of  a  written  agreement  by  the 
defendant  to  furnish  natural  gas  to  the  plain- 
tifTs  glass  works.  The  material  part  of  the 
agreement  is  as  follows:  "We  hereby  agree 
to  furnish  natural  gas  at  your  glass  works 
at  Tarentum,  Pa.,  for  the  period  of  one  year 
from  this  date  at  seven  cents  per  thousand 
cubic  feet  provided  you  take  at  least  suffi- 
cient gas  to  run  your  No.  8  furnace.  *  •  • 
We  will  furnish  a  meter  and  regulator  and 
make  connections  with  your  pipe  at  our  own 
cost"  Gas  was  furnished  at  the  meter  at 
a  pressure  of  one  pound  In  quantities  suffi- 
cient to  run  the  whole  of  the  plaintiff's  works, 
but  it  was  found  that  at  this  pressure,  not 
enough  gas  would  pass  through  the  furnace 
pipes  to  heat  the  glass  sufficiently.  The  de- 
fendant declined  to  furnish  gas  at  a  higher 
pressure,  and  the  plaintiff  disconnected  his 
works  from  Its  line  and  obtained  gas  from 
another  company  at  a  higher  pressure,  at 
ten  cents  per  thousand.  The  learned  trial 
judge  directed  a  verdict  for  the  defendant 
for  the  reason  that  while  there  was  an  Im- 
plied obligation  to  furnish  enough  gas  to  run 
the  No.  8  furnace,  the  plaintiff  had  failed 
to  show  that  he  was  entitled  to  gas  at  a 
higher  pressure  than  that  at  which  it  was 
furnished. 

The  dispute  was  not  as  to  the  quantity  of 
gas,  but  as  to  the  pressure  at  which  it  should 
be  furnished.  The  supply  of  gas  at  the  meter 
was  at  all  times  ample.  The  plaintiff  declined 
to  take  It  unless  it  was  furnished  at  a  pressure 
which  would  force  enough  gas  through  the 
burners  of  the  No.  8  furnace  to  heat  It  The 
contract  was  silent  as  to  the  pressure,  and  the 
plaintiff,  on  whom  the  burden  of  proof  rested, 
offered  no  evidence  from  which  It  could  be  in- 
ferred that  any  particular  pressure  was  in- 
tended. It  was  shown  by  the  uncontradicted 
evidence  presented  by  the  defendant  that  a 
pressure  of  one  pound  was  the  standard  presr 
sure  at  which  it  furnished  gas  to  all  its  cus- 
tomers who  operated  glass  factories,  and  that 
during  a  period  of  several  years  before  the  con- 
tract in  question  was  made  gas  had  been  fur- 
nished by  It  to  the  plaintiff  at  this  pressure  un- 
der a  contract  that  did  not  require  the  use  of  a 
meter.  There  is  nothing  In  the  contract  and 
nothing  was  shown  outside  of  it  from  which 
It  can  be  Inferred  that  there  was  an  intention 
to  furnish  gas  at  a  pressure  suited  to  a  par- 
ticular construction  of  furnace,  or  at  other 
than  the  usual  pressure. 

The  Judgment  la  affirmed. 
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MICHALOFSKI     et     al.     ▼.     PITTSBURG 

SCREW   &   BOLT   CO. 
(  Supreme  Court  of  Pemujrl vania.    Jan.  2, 1906. ) 

MaSTEB  and  SKBVANT— INJUBT  to  EHPLOTi— 
CONTBTBUTOBT   NeOUGENCE. 

Where  a  boy,  over  IS  yean  of  age,  was  in- 
jured while  trying  to  remove  an  obstructicm 
from  a  machine  while  in  motion,  and  at  the 
time  was  meddling  with  something  that  was  not 
his  business,  and  was  not  performing  any  duty 
for  which  he  was  employed,  his  master  was  not 
liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  H  654,  67&] 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  Felix  Mlcbalofski  and  Joseph 
MlchalofBkt,  by  Felix  Michalofskl,  his  next 
friend,  against  the  Pittsburg  Screw  &  Bolt 
Company.  From  a  Judgment  refusing  to  take 
off  a  nonsuit,  plaintiffs  appeal.    Affirmed. 

The  following  Is  the  opinion  of  Maofar- 
lane,  J.,  In  the  court  below: 

"The  plaintiff,  a  boy  of  18  years  and  7 
months,  was  employed  by  the  defendant  at 
a  thread-cutting  machine,  and  his  duty  was 
to  push  nuts  under  four  taps  which  were 
raised  by  a  lever  worked  by  the  foot  which 
raised  the  taps.  The  nut  is  then  put  Ui  oil 
in  a  tin  pan  and  pushed  under  the  taps, 
which  descend  and  cut  the  thread.  The 
only  instruction  given  him  was  by  the  fore- 
man who  put  a  nut  under  the  tap  and  showed 
him  how  to  do  the  work,  and  then  directed 
another  boy  to  show  him,  and  he  put  four 
nuts  in  the  machine.  The  foreman  told 
the  boy  to  be  careful  and  not  break  any 
taps.  On  the  next  day  he  put  a  nut  In  the 
machine,  tramped  on  the  treadle  and  his  foot 
slipped,  the  tap  broke,  and  the  nut  flew  up 
and  got  caught  in  a  cogwheel,  breaking  the 
cog.  The  boy  did  not  know  how  to  stop 
the  machine  and  had  not  been  instructed, 
although  there  was  a  lever  for  that  purpose. 
He  took  a  stick  and  tried  to  poke  the  nut 
out,  and  by  the  pulling  of  the  stick  or  in 
some  other  way  his  hand  was  caught  in  the 
cogs  and  injured.  It  was  no  part  of  his  duty 
to  remove  the  nut  from  the  cog,  and  the 
case  is  not  like  that  of  Creachen  v.  Carpet 
Co.,  209  Pa.  6,  67  Atl.  1101,  where  It  was 
part  of  the  boy's  duty  to  remove  the  'choke,' 
which  was  the  accumulated  wool  caused  by 
the  operation  of  the  machine.  The  plaintiff 
was  not  injured  in  performing  any  duty 
for  which  he  was  employed,  and  was  attempt- 
ing to  remove  a  difficulty  which  was  not 
caused  by  the  ordinary  operation  of  the 
machine,  but  was  meddliug  with  something 
that  was  not  his  business.  Had  he  been 
hurt  In  the  operation  of  the  machine  he 
might  be  entitled  to  recover.  The  case  of 
Doyle  V.  Pittsburg  Waste  Co.,  204  Pa.  618, 
54  Atl.  363.  differs  from  that  before  us  In 
that  the  clearing  out  of  the  waste  after  It 
had  caught  Are  and  been  extinguished  was  a 
part   of   the   duty    of    the   operator.    This 


frequently  happened  and  the  case  'was  for 
the  Jury. 

"W^e  do  not  hold  that  this  is  a  case  of 
obvious  danger,  and,  were  we  satisfied  titat 
the  removal  of  the  nut  was  In  any  -way  a 
part  of  the  plaintifF's  employment,  we  would 
take  off  the  nonsuit  As  It  Is,  the  motion  is 
refused." 

Argued  before  MITCHELL^  O.  J.,  and 
FELL,  BROWN,  MESTREZAT.  EZ^KIK. 
and  STEWART,  JJ. 

9i.  M.  O'Brien  and  Q.  W.  Brawner.  Jr., 
for  appellants.  Dahsell,  Scott  &  Gordon,  for 
appellee. 

PE^  CURIAM.  Judgment  affirmed,  on 
the  opinion  of  the  court  below. 


S.  JARVI8  ADAMS  CO.  v.  KNAPP. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

1.  JxTDOuvm  —  Decbee  or  Fobeiok'  Goukt  — 
Enfobcement. 

A  court  in  Pennsylvania  is  withoat  jorit- 
diction  to  enforce  a  decree  of  another  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  (  1501.] 

2.  Same. 

A  court  is  without  poww  to  adjudge  the 
decree  of  any  other  court  binding,  or  poni^  for 
the  violation  thereof. 

[Ed.  Note. — For  cases  in  point,  see  voL  90, 
Cent.  Dig.  Judgment,  §  150L) 

8.  Injunction— Bbeaoh  of  Cortbaot. 

Where  a  nonresident  was  enjoined  in  a 
federal  court  from  mantifacturing  certain  spe- 
cialties in  violation  of  a  contract,  and  there- 
after moved  into  the  state  and  continued  such 
manufacture,  equity  will  enjoin  the  same  un- 
der its  general  powers,  bat  not  with  intent  to 
enforce  the  decree  of  the  other  state. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Bill  by  the  S.  Jarvis  Adams  Company 
against  Sanford  A.  Knapp.  From  a  decree 
for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MEJSTREZAT,  ELKTN,  and 
STEWART,  JJ. 

Thomas  Patterson,  for  appellant  W.  E. 
Shlras  and  OL  G.  Dickey,  for  appellee. 

STEWART,  J.  The  appellant  a  corpo- 
ration of  this  state  doing  business  in  the  city 
of  Pittsburg,  obtained  a  decree  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Ohio  awarding  an  injunction 
against  the  appellee,  then  a  resident  of  the 
state  of  Ohio,  enjoining  and  restraining  him 
from  directly  or  indirectly  engaging  in  the 
manufacture  of  certain  specialties,  described 
in  the  decree,  in  that  particular  part  of  the 
United  States  east  of  a  line  drawn  north 
and  south  from  the  city  of  Denver,  Colo.  Tbe 
present  bill  averred  that  the  defendant  in 
that  proceeding,  and  appellee  here,  had  re- 
moved from  the  state  of  Ohio  and  had  be- 
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ome  a  resident  of  tbe  city  of  Allegheny  In 
his  state,  and  was  there  engaged  In  the 
aanufacture  of  the  several  articles  he  was 
injoined  against  manufacturing  by  the  de- 
ree  aforesaid.  It  prayed  (1)  that  an  Injunc- 
ion  issue  enjoining  and  restraining  him  from 
iolattng  the  terms  of  tbe  decree  and  injunc- 
ion  of  the  said  Circuit  Court.  In  accordance 
rith  tbe  terms  therein;  (2)  that  tbe  decree 
>f  the  said  Circuit  Court  be  decreed  to  be 
binding  upon  the  defendant  as  fully  to  the 
ame  extent  as  it  could  or  would  be  within 
be  jurisdiction  of  the  said  Circuit  Court; 
3)  that  the  defendant  be  required  to  purge 
ilmself  of  his  said  contempt  of  the  decree  of 
aid  Circuit  Court,  and  to  make  such  amends 
'or  his  violation  thereof  as  may  be  Just  and 
>roper;  (4)  for  such  other  and  further  relief 
ts  tbe  case  may  require  and  seem  proper. 
To  this  bill  an  answer  was  filed  admitting 
>very  averment  set  out,  except  that  charging 
lefendant  with  being  at  that  time  engaged 
n  tbe  manufacture  of  the  articles  mentioned 
ind  against  the  malctng  of  which  be  was  en- 
oined.  Upon  issue  Joined  testimony  was 
aken,  and  upon  final  bearing,  the  bill  was 
lismissed,  on  tbe  ground  that  but  one  wit- 
less having  testified  to  the  violation  of  the 
erms  of  tbe  decree,  this  testimony  did  not 
>vercome  tbe  responsive  answer  of  the  de- 
'endant. 

This  view  of  the  case  overlooks  the  facts 
ind  circumstances  disclosed  in  tbe  testimony, 
>r  fails  to  allow  them  their  proper  signlfl- 
»nce.  In  support  and  corrobation  of  the  testl- 
nony  ofTered  on  behalf  of  the  plaintiff.  De- 
'endant  is  employed  as  a  workman  In  tbe 
nills  of  tbe  Monongahela  Casting  Company, 
ivhose  business  is  the  manufacture  of  car 
ivheels  and  pipe  balls.  Three-fourths  of  the 
mtire  product  of  the  mill  consists  of  pipe 
}nll8;  and  these  are  the  specialty  which  the 
lefendant  agreed  with  the  plaintiff  he  would 
lot  manufacture  or  engage  directly  or  In- 
lirectly  in  producing.  While  the  several 
specialties  are  manufactured  on  different 
nachlnes,  tbe  work  in  connection  with  all 
>f  them  Is  done  under  tbe  same  roof,  and 
n  tbe  same  room,  where  no  one  Is  admitted 
rat  those  employed.  The  general  superln- 
:endent  of  tbe  mill  receives  an  annual  salary 
>f  $1,200;  whereas  tbe  defendant  a  subordi- 
nate, exercising  no  control  or  authority,  un- 
less it  be  that  of  a  foreman,  is  paid  a  salary 
>f  $2,500.  Considering  that  defendant's  con- 
tract with  tbe  plaintiff  prohibits  him  from 
engaging  directly  or  indirectly  in  the  man- 
ufacture of  pipe  balls,  tbe  circumstances 
above  referred  to — for  which  be  himself  Is 
responsible,  since  bis  employment  in  this 
particular  establishment  is  a  matter  of  his 
own  pleasure — make  his  conduct  more  than 
equivocal.  They  establish  a  prima  facie  case 
against  blm,  and  tbe  burden  is  upon  him  to 
overcome  It  They  are  strongly  corrobo- 
rative of  the  plalntlfrs  witness.  Allowing 
them  their  due  weight  in  connection  with 
thla  tettlniony,  we  are  of  opinion  that  a  prop- 


er case  Is  made  out  for  equitable  Interfer- 
ence. The  specific  relief  asked  for  In  the  bill 
could  not  be  given,  for  tbe  reason  that  the 
court  is  without  power  to  enforce  any  but 
Its  own  decrees,  nor  can  It  adjudge  the  decree 
of  any  other  court  binding,  or  punish  for  tbe 
violation  of  any  except  its  own;  but  under 
the  general  prayer  for  relief  tbe  court  could 
have  enjoined  the  defendant  against  vio- 
lating his  agreement  with  the  plaintiff  not 
to  engage,  directly  or  Indirectly,  In  tbe  man- 
ufacture of  pipe  balls,  or  otber  specialties 
which  he  had  agreed  not  to  manufacture, 
and  this  much  relief  we  think  the  plaintiff 
was  entitled  to  under  the  evidence  submitted. 
The  decree  in  this  case  Is  reversed,  at  tbe 
cost  of  defendant  The  bill  is  reinstated, 
with  instructions  that  an  Injimctlon  Issue, 
enjoining  and  restraining  defendant  from  en- 
gaging, directly  or  indirectly,  as  an  individ- 
ual or  partner,  or  as  a  stockholder,  director, 
or  officer  of  any  corporation,  limited  partner- 
ship, or  other  concern,  or,  as  an  employe  of 
any  corporation,  limited  partnership,  or  other 
concern,  or  any  person  or  persons  whatso- 
ever, in  the  manufacture  or  sale  of  pipe  balls, 
bell  dies,  long  dies,  or  angle  boxes,  being  the 
specialties  mentioned  in  the  bill  of  complaint 
In  this  case,  for  or  during  tbe  term  of  years 
ending  November  12,  1910. 


BEALAPELD  et  al.  t.  SLAUGHENHAUPT. 

(Supreme  Conrt  of   Pennsylvania.    Jan.   2, 
1006.) 

WiLi,8  —  CoNSTBUcnoH  —  Dbsobiption      of 

Devisees. 
Where  a  man  married  a  woman  having  an 
Illegitimate  child,  and  thereafter  bad  seven 
children,  and  died  leaving  bis  whole  estate  to 
his  wife  for  life,  and  on  her  death  to  be  di- 
vided "among  h«:  children  and  mine,"  the  first 
child  took  nothing  ander  the  will. 

[Ed.  Note: — Por  canpfi  in  point,  see  vol.  40, 
Cent  Dig.  Wills,  I  1085.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Frederick  W.  Bealafeld  and 
others  against  Milton  Slanghenhaupt  Judg- 
ment for  defendant  on  case  stated,  and 
plaintiffs  appeal.    Affirmed. 

The  following  is  tbe  opinion  of  Shafer, 
J.,  in  the  court  below : 

In  this  case  tbe  parties  have  agreed  upon 
a  case  stated  in  tbe  nature  of  a  specific  ver- 
dict, from  which  it  appears  that  the  plaintiffs 
have  agreed  to  sell  certain  lands  in  Alleg- 
heny county  to  tbe  defendant  and  that  the 
defendant  has  declined  to  pay  the  purchase 
money  thereof,  because,  be  says,  the  title  of 
the  plaintiffs  Is  not  good  and  marketable. 
Tbe  title  of  tbe  plaintiffs  depends  upon  tbe 
will  of  August  Bealafeld,  deceased.  It  ajv 
pears  from  tbe  case  stated  that  in  1858  tbe 
testator  married  a  woman  who  had  at  the 
time  an  illegitimate  son  about  7  years  old. 
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wtao  was  not  a  son  of  the  testator;  that  tbli 
BOH  lived  with  the  testator  and  his  wife  aa 
■  part  of  the  family  until  he  was  17  years 
(rid  and  until  shortly  before  the  making  of 
the  will  la  question;  that  the  testator  had 
by  this  wife  seven  children  who  are  the 
plaintiffs  or  whose  Interest  Is  owned  by  tlie 
plaintiffs;  that  In  1881  August  Bealafeld 
made  his  will,  which  was  probated  In  that 
year,  by  which  he  gives  all  his  property  to 
bis  wife,  the  mother  of  the  children  named, 
for  life  or  widowhood,  and  at  her  death  the 
property  to  be  sold  by  his  executor  and  to  be 
divided  share  and  share  alike  'among  her 
children  and  mine.'  He  then  provides  that 
bis  wife  or  his  executor.  If  she  shall  marry 
a  second  time,  shall  see  that  'my  children, 
Fred,  William,  August  John,  Louis,  Mlna, 
and  Lizzie,  shall  be  clothed  and  educated  out 
of  the  proceeds  of  my  estate  aforesaid.'  The 
mother  Is  now  dead.  The  contention  upon 
the  part  of  the  defendant  Is  that  the  illegit- 
imate son  takes,  under  the  will,  one-eighth, 
or  at  least  some  share,  of  the  estate,  and 
that  therefore  the  plalntlfTs,  who  are,  as  we 
understand  It,  conveying  the  title  of  the  sev- 
en legitimate  children,  have  not  a  market- 
able title  to  the  whole  of  the  land.  We  un- 
derstand the  claim  of  the  defendant,  made 
at  the  argument  to  be  that  the  words  'her 
children  and  mine'  designate  two  classes  of 
persons,  'her'  children  being  eight  In  number 
and  Including  the  Illegitimate  son,  and  'mine' 
including  only  the  seven,  and  It  is  argued, 
not  without  some  plausibility,  that  this  view 
Is  strengthened  by  the  use  which  the  testator 
makes  of  the  expression  'my  children'  where 
he  enumerates  the  seven  by  name.  On  the 
other  hand,  It  is  claimed  that  the  rule  which 
requires  a  will  to  be  Interpreted  so  as  not-to 
disinherit  the  heir,  In  case  of  doubt,  should 
be  applied,  and  that  the  word  'and'  must  be 
Interpreted  as  Joining  the  designations  'her' 
and  'mine'  into  one  term  descriptive  of  the 
children  to  take,  and  not  as  joining  the 
classes  described.  The  question  Is  substan- 
tially the  same  as  that  mooted  in  the  cele- 
brated flctltlons  case  of  the  bequest  of  the 
black  and  white  horses.  But,  whatever  the 
testator  may  In  fact  have  bad  in  his  mind, 
we  have  no  doubt  that  the  Illegitimate  child 
of  the  mother  can  take  nothing  under  the 
terms  of  this  will,  because  of  the  well-estab- 
lished rule  of  law  that  the  wprd  'children' 
and  like  words  are  to  be  applied  only  to  le- 
gitimate children,  unless  the  illegitimate 
children  are  otherwise,  described  so  as  to 
leave  no  doubt  that  they  are  to  be  Included. 
Appel  V.  Byers,  98  Pa.  479. 

"We  are  of  the  opinion,  therefore,  that  the 
title  of  the  plaintiffs  Is  good  and  marketable, 
and  that  judgment  should  be  entered  upon 
the  case  stated  for  the  plaintiffs.  We  there- 
fore order  that  judgment  be  entered  for  the 
plaintiffs  and  against  the  defendant  for 
$1,900,  with  Interest  from  June  14,  1906, 
and  costs." 


Argued  before  MITCHELL,  C.  7.,  and 
FBLL,  BROWN,  ME28TREKAT,  ELKIN.  and 
STEWART,  JJ. 

William  S.  McDowell,  for  appellants.  Sol. 
Schoyer,  Jr.,  and  John  P.  Hunter,  for  appel- 
lee. 

PER  CURIAM.  Judgment  affirmed,  on 
the  opinion  of  the  court  below. 


TODD  V.  ARMSTRONG. 
(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906.) 

Will — CoNSTBtrcnoN — ^Natubk  of  Estate. 

Testator  devised  land  to  his  daughter,  with 
the  provision  that  if  she  died  unmarried,  or. 
havins  married,  died  without  issue,  the  estate 
should  vest  in  her  mother  for  life,  if  she  were 
living,  or,  if  the  daujrbter  had  been  married 
and  the  husband  living,  in  him  for  life,  and  on 
failure  of  these  then  over  to  certain  persons 
named,  ^e  daughter  died  without  leaving  U- 
sue,  and  the  mother  died  before  the  danghter. 
and  the  husband  survived  the  daughter.  Htld. 
that  he  took  a  life  estate  in  the  real  estate  de- 
vised to  his  wife. 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  James  Walker  Todd  against  John 
H.  Armstrong.  Judgment  for  defendant  on 
case  stated,  and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHES^L,  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  BLKIN.  and 
STEWART,  JJ. 

J.  M.  Shields,  for  aK)ellant  Joseph 
Stadtfeld,  for  appellee. 

BLKIN,  J.  The  aShrmance  or  reversal  of 
the  judgment  entered  in  the  court  below  de- 
pends upon  the  decision  of  the  question 
whether  the  appellant  took  a  fee-simple  estate 
under  the  will  of  his  wife,  or  only  a  life  es- 
tate under  the  will  of  William  Jackson,  de- 
ceased. The  title  to  the  property  in  question 
was  originally  vested  in  the  said  William 
Jackson,  deceased,  who  by  hla  will,  dated 
August  17,  1864,  devised  it  to  bis  daughter. 
Agnes  Jackson,  subject  to  certain  conditions 
and  contingencies  therein  set  out  It  Is  pro- 
vided In  the  fourth  paragraph  of  the  will  as 
follows : 

"I  direct  that  If  my  daughter  should  die 
unmarried,  or  having  been  married  sbould 
die  without  issue  bqrn  of  her  body,  the  estate 
herein  bequeathed  and  devised  to  ber  sball 
vest  in  the  manner  following,  to  wit:  If 
her  mother  be  living,  a  life  estate  to  ber,  or 
if  my  daughter  be  married  and  ber  husband 
living,  a  life  estate  to  him,  on  failure  of  these 
then  the  same  shall  vest  In  Robert  Watson." 
The  daughter  named  in  the  will,  wife  of  the 
appellant  here,  died  without  leaving  living 
issue.  The  mother  died  before  the  daughter, 
and  the  daughter  was  survived  by  ber  hus- 
band, the  plaintiff  In  this  case.  Agues  Jack- 
son, the  daughter,  acting  on  the  theory  that 
she  took  an  estate  in  fee  simple  under  the  will 
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of  her  fatber,  devised  the  property  In  dispute 
to  her  hurtiand,  the  appellant,  and  his  heirs, 
forever.  The  husband  after  the  death  of  his 
wife,  the  said  Agnes  Jackson,  entered  Into  an 
agreement  to  sell  and  convey  said  property  to 
the  appellee,  In  fee  simple,  by  general  vrar- 
ranty  deed,  clear  of  all  Incumbrances.  The 
purchaser  refused  to  take  the  title  on  the 
ground  that  the  appellant  only  enjoys  a  life 
estate  in  the  property,  and  cannot  convey  a 
title  In  fee  simple.  The  court  below  held  that 
the  will  of  William  Jackson,  deceased,  Im- 
ports a  definite  failure  of  Issue  In  Agnes 
Jackson,  and  that  the  plaintiff  only  took  a  life 
estate  In  the  real  estate  In  question,  and 
therefore  entered  Judgment  in  favor  of  the 
defendant  In  this  there  was  no  error.  We 
arrive  at  the  same  result  no  matter 
whether  we  view  the  question  from>  the 
standpoint  of  the  plain  meaning  of  the  testa- 
tor as  appears  In  the  will  Itself,  or  apply  the 
technical  rules  of  construction  recognized 
and  followed  in  many  cases. 

We  have  frequently  said,  and  now  repeat; 
that  where  the  Intent  of  the  testator  clearly 
appears  In  the  will  itself  It  lis  unnecessary  to 
apply  technical  rules  in  order  to  determine 
the  meaning  intended.  What  did  the  testator 
mean  by  providing  that  if  bis  daughter  should 
die  unmarried  or,  having  been  married, 
should  die  without  Issue  bom  of  her  body? 
The  answer  is  obvious.  Under  these  con- 
ditions the  estate  devised  should  be  enjoyed 
by  her  mother  for  life,  then  a  life  estate  to 
the  husband,  and  when  these  estates  failed 
the  title  should  vest  absolutely  in  Robert 
Watson.  The  testator  said  what  he  intend- 
ed and  Intended  what  he  said.  At  the  time 
of  the  death  of  the  daughter,  the  mother  was 
dead.  There  was  no  living  issue  born  of  the 
body  of  Agnes  Jackson.  Her  husband  there- 
fore took  a  life  estate.  We  arrive  at  the 
same  result  by  an  ai^licatlon  of  settled  rules 
of  construction.  In  a  will.  It  Is  true,  the 
primary  meaning  of  the  word  "Issue"  is  heirs 
of  the  body,"  and  it  Is  construed  as  a  word 
of  limitation,  and  "dying  without  Issue," 
standing  alone,  means  an  Indefinite  failure 
of  issue  >  but  this  general  rule  does  not  ap- 
ply where  the  devise  over  of  land  to  take  ef- 
fect Is  e3q>ressly  or  Impliedly  for  a  period  of 
a  life  or  lives  in  being  and  21  years  there- 
after. The  rule  has  been  stated  by  Mr. 
Justice  Fell  In  Beckley  v.  Rlegert,  212  Pa.  91, 
61  Atl.  641,  wherein  It  is  said:  "In  a  will 
'issue'  prima  facie  means  'heirs  of  the  body* 
and  will  be  construed  as  a  word  of  limitation, 
and  ^ylng  without  issue"  standing  alone 
means  an  indefinite  failure  of  issue.  But 
this  construction  will  always  yield  to  an  ap- 
parent intent  on  the  face  of  the  will  that  the 
words  were  to  have  a  more  restricted  mean- 
ing and  to  be  applied  to  descendants  of  a 
particular  class  or  at  a  particular  time  and 
not  to  all  the  descendants  of  every  gen* 
eratlon." 

The  will  of  William  Jackson,  deceased,  Im- 
ports a  definite  and  not  an  Indefinite  failure  of 


Issue,  and  therefore  comes  within  this  ex- 
ception to  the  general  rule.  The  estate  of  the 
daughter  was  subject  to  the  condition  that 
she  had  Issue  bom  of  her  body  and  living  at 
the  time  of  her  death.  No  issue  having  been 
bom  and  living  at  that  time,  the  husband 
took  a  life  estate,  and  the  fee  passes  to 
Robert  Watson. 
Judgment  affirmed. 


STECK  V.  CITY  OF  ALLEJQHENY. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1906). 

L   MUNIOIFAX.       COBPOBATIONS    —    DeFECTIVK 
StBKBTS— CONTBIBUTOBT   NeOUOENCE. 

Whether  plaintiff  was  guilty  of  contribu- 
tory negligence,  when  Injured  bv  a  fall  on  a 
sidewalk  because  of  ice  thereon,  neld  under  the 
evidence  a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.   Dig.   Municipal   Corporations,   {{   1754- 

2.  Same— Question  tob  Jubt. 

Where  all  the  streets  were  icy  at  the  time 
plaintiff  fell  on  a  sidewalk,  the  question  as  to 
whether  there  was  a  safer  road  which  plaintiff 
could  have  taken  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {  1755.] 
&  Same. 

Where  the  testimony  shows  a  defect  in  a 
street  of  such  a  character  that  it  can  be  used 
with  safety  by  reasonable  care,  notwithstand- 
ing the  defect  whether  the  injured  party  used 
such  care  is  a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent   Dig.   Municipal   Corporations,   {{   1764- 

4.  Same— GoNTBiBUTOBT  Neolioencb. 

A  person  is  not  guilty  of  contributory  neg- 
ligence in  using  a  street  which  he  knows  to  be 
defective,  unless  the  danger  is  so  obvious  that 
a  person  using  ordinary  care  would  not  travel 
on  the  street 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  H  1677, 
1755.] 

5.  Same. 

Where  a  person  Is  Injured  while  using  a 
sidewalk  by  a  defect  therein,  he  is  not  guilty  of 
contributory  negligence  if  he  did  not  know  of 
such  defect 

[Ed.  Note. — For  cases  In  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  g  1678.] 

6.  Same. 

Where  a  person  uses  a  defective  street 
whether  he  was  guilty  of  contributory  negli- 
gence in  not  using  another  street  was  a  question 
for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {  1755.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  George  F.  Steck  against  the 
city  of  Allegheny.  Judgment  for  defendant 
notwithstanding  the  verdict,  and  plaintiff 
appeals.    Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
BROWN,  MBSTREZAT,  EILKIN,  and  STEJW- 
ART,  JJ. 

Richard  B.  Scandrett,  James  B.  Bamett, 
Thomas  M.  Benner,  and  Rody  P.  Marshall, 
for  appellant    L.  E.  Porter,  for  appellee. 
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MBSTREZAT,  J.  This  action  was  brought 
to  recover  damages  for  injuries  sustained  by 
the  plaintiff  In  falling  on  the  Ice  which  bad 
accumulated  In  a  depression  in  the  dnd^ 
sidewalk  of  Morris  street  in  Allegheny  dty. 
The  Jury  returned  a  verdict  for  the  plaintiff, 
which  was  taken  "subject  to  a  question  of 
law  reserved,  whether  there  is  any  evidence 
in  the  case  entitling  the  plaintiff  to  recover." 
Subsequently  the  court  entered  Judgment 
for  the  defendant  non  obstante  veredicto  on 
the  ground  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  learned  Judge 
held  that  the  evidence  warranted  the  Jury  In 
finding  the  dty  negligent  He,  however,  was 
of  the  (pinion  that  in  attempting  to  pass 
over  this  part  of  the  sidewalk  the  plaintiff 
was  negligent,  as  "be  knew  the  condition  at 
this  point  and  passed  over  it  every  day." 
Morris  street  is  an  unpaved  street  with 
cinder  sidewalks,  each  of  which  is  about  6 
feet  in  width.  The  depression  or  bole  In 
the  sidewalk  in  which  the  ice  had  accu- 
mulated on  which  the  plaintiff  fell  was  5  or  6 
feet  in  length,  2  Inches  deep  and  15  to  18 
Inches  wide.  The  accident  occurred  as  the 
plaintiff  was  going  the  usual  and  direct  route 
to  his  work  at  the  Ft  Wayne  railroad  shops 
shortly  after  midday  on  February  10,  1902. 
The  ground  was  covered  with  an  inch  of 
snow  which  bad  fftllen  during  the  morning. 

Persons  are  not  necessarily  prohibited 
from  using  a  street  of  a  city  because  it  la 
defective  or  may  be  partly  obstructed.  If 
this  were  so,  business  would  be  unnecessarily 
retarded  and  people  would  be  greatly  incom- 
moded in  the  pursuit  of  their  daily  avoca- 
tions. While,  however,  such  conditions  may 
not  of  themselves  prevent  the  use  of  a  street 
they  nevertheless  Impose  upon  the  person 
using  It  a  higher  degree  of  care  than  If  the 
street  were  free  from  obstructions.  In  such 
cases  the  party  traveling  the  street  must 
use  that  degree  of  care  demanded  by  the 
circumstances  of  the  particular  case.  If  he 
is  injured  In  the  use  of  the  street,  known  by 
him  to  be  defective,  and  the  evidence  shows 
that  when  he  entered  upon  it  the  danger  was 
imminent  and  immediate,  the  court  as  matter 
of  law  may  declare  him  guilty  of  negligence. 
On  the  other  hand,  when  the  testimony  shows 
a  defect  of  such  character  that  the  street  can 
be  used  with  safety  by  the  exercise  of 
reasonable  care  notwithstanding  its  defective 
condition,  it  is  not  for  the  court,  but  for  the 
Jury,  to  determine  whether  the  injured  party 
performed  the  duty  required  of  him  under 
the  circumstances.  In  15  Am.  &  Eng.  Enc. 
Law  (2d  B>1.)  46S,  it  is  said,  citing  numerous 
decisions  of  many  states,  including  our  own, 
in  support  of  the  mle,  that  "it  is  generally 
agreed  that  a  traveler's  previous  knowledge 
of  a  defect  in  a  highway  whereby  be  la 
injured  is  not  of  Itself  sufficient  as  a  matter 
of  law  to  prevent  his  recovery  on  the  ground 
of  contributory  negligence."  In  Stokes  v. 
Ralpho  Township,  187  Pa.  333,  40  Atl.  958,  we 
held  that  one  Is  not  precluded  from  recover- 


ing for  an  injury  received  from  a  defect  m  a 
road,  though  Icnowing  it  was  defective,  unless 
the  danger  was  so  apparent  that  in  the  use  of 
ordinary  care  he  ought  not  to  have  under- 
taken the  passage.  "A  person  who  a«es  a 
street  or  highway  that  is  thrown  open  for 
public  travel,  knowing  at  the  time  that  there 
is  a  safer  route  which  be  may  take  to  reach 
bis  de8tinatlon,"Bays  Sterrett  Chief  JoBtlee, 
delivering  the  opinion  in  Mellor  v.  Bridgeport 
Borough,  191  Pa.  502,  43  AtL  366,  "is  not 
necessarily  guilty  of  negligence  because  he 
does  not  take  the  safer  route.  It  is  only 
when  the  danger  is  so  great  and  apparent 
that  an  ordinarily  prudent  person  would 
regard  It  as  dangerous,  and  therefore  avoid 
it  that  a  trial  court  can  say  as  matter  ot 
law  that  the  person  using  the  more  danger- 
ous route  is  guilty  of  contribatory  negligence. 
If  the  alternative  route  has  dangers  of  Ita 
ovm,  as  was  the  fact  in  this  case,  and  the 
dangers  of  the  route  actually  taken  are 
not  so  great  and  obvious  as  to  deter  the 
general  public  and  ordinarily  iHrudent  and 
careful  people  from  using  it,  the  question  at 
the  contributory  negligence  of  a  perswi 
Injured  in  using  it  Is  a  question  for  the  iurj." 
And  In  Brown  v.  White,  206  Pa.  106,  55  Ati. 
848,  this  court  said  (page  108  of  206  Pa.,  and 
page  849  of  55  Atl.):  "It  is  not  neceasarily 
negligence  to  attempt  to  pass  over  even  a 
'noticeable  accumulation'  of  ice  on  the  pave- 
ment That  may  depend  upon  the  size  and 
shape  of.  the  accumulation,  the  obviousness 
and  magnitude  of  the  danger,  the  means  at 
band  of  avoiding  It,  and  other  drcnmstances. 
In  the  present  case  the  plaintiff  had  passed 
over  the  obetructloa  the  evening  before, 
and  whether  it  was  prudent  in  her  to  try 
to  do  so  again  was  for  the  Jury." 

Applying  these  principles  to  the  facts  of 
the  case  in  hand,  it  is  clear  that  the  learned 
Judge  was  In  error  in  holding  that  the  plais- 
tUTs  negligence  was  a  question  of  law  for 
the  court  and  not  of  fact  for  the  Jury.  The 
danger  was  neither  great  nor  imminent.  On 
the  contrary,  it  is  apparent  that  the  walk 
might  have  been  used  with  comparative  safe- 
ty. The  plaintiff  and  other  persons  in  that 
vicinity  of  the  city  had  been  constantly  using 
the  walk  and  with  but  a  single  exception  no 
one  had  fallen  on  the  Ice.  It  is  therefore  qnlte 
evident  that  It  was  not  necessarily  dangerous 
for  one  to  attempt  to  use  the  walk  at  that 
point.  Whether  all  the  circumstances  made 
it  the  duty  of  a  prudent  person  to  refrain 
from  using  the  walk  on  that  occasion  was 
for  the  Jury.  At  that  time,  snow  covered  the 
street  as  well  as  the  sidewalks.  This  may 
have  increased  the  risk  of  using  the  walk, 
but  to  what  extent,  and  whether  the  plain- 
tiff exerdsed  greater  and  proper  care  by 
reason  of  the  fact,  was  a  question  the  Jury 
must  determine.  As  suggested  by  the  court 
the  depression  covered  by  the  ice  was  only 
about  two  feet  wide  and  there  was  space  on 
the  walk  on  either  side  of  the  ice  for  the 
plaintiff  to  pass.    For  aoght  that  appears  in 
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the  testimony,  he  may  have  been  attempting 
to  do  that  very  thing  when  he  fell.  It  be 
knew  of  the  defect,  It  was  his  duty  to  avoid 
it  If  reasonable  care  would  enable  blm  to  do 
80.  He  testifies  that  at  the  time  he  fell  he 
was  walking  carefully  along  the  pavement. 
He  says  he  "was  walking  along  naturally, 
wasn't  hurrying,  had  lots  of  time,  was  walk- 
ing very  carefully."  In  fact,  there  Is  very 
little,  if  any,  evidence  in  the  ease  that  tends 
to  show  that  the  plaiutifr  was  not  exercising 
the  care  required  of  him  on  the  occasion,  if 
we  except  the  fact  that  he  knew  of  the  ice 
when  be  attempted  to  use  the  walk.  This, 
as  wp  have  seen,  would  not  as  a  matter  of 
law  convict  him  of  negligence. 

We  do  not  agree  with  the  learned  court 
that  there  was  a  safer  way  by  which  the 
plaintiff  could  have  reached  his  destination 
and  thereby  have  avoided  the  danger  of  the 
route  which  he  took.  The  learned  Judge 
concedes  that  the  walk  on  the  opposite  side 
of  the  street  was  in  bad  shape  and  Icy.  He 
also  admits  that  the  roadway  was  rough, 
but  says  that,  according  to  the  plalntifT's 
witnesses,  it  was  not  dangerous.  That  was, 
however,  a  question  for  the  Jury,  and  imder 
the  testimony  they  could  have  found  that 
the  cartway  of  the  road  was  very  rough  and 
was  dangerous,  as  it  had  been  cut  In  ditches 
by  the  wheels  of  the  wagons  driven  over  It. 
One  witness  testified  that  It  was  "very  rough, 
frozen  hard,  almost  Impossible  to  walk  on 
It,"  This  part  of  the  street  was  covered  with 
snow,  and  if  the  testimony  of  the  witnesses 
was  credible  the  use  of  it  by  pedestrians  might 
have  been  dangerous.  In  the  language  of  the 
Mellor  Case,  quoted  above,  "the  alternative 
route  had  dangers  of  Its  own." 

Thus  far,  in  considering  the  case,  we  have 
regarded  the  plaintiff  as  having  prior  knowl- 
edge, not  only  of  the  depression  in  the 
sidewalk,  but  also  of  the  ice  which  had  accu- 
mulated in  It.  In  his  opinion,  entering  Judg- 
ment for  the  defendant.  If  we  unaerstand  his 
language,  the  learned  Judge  disposed  of  the 
case  on  that  view  of  the  facts.  But  the 
testimony  does  not  clearly  show  that  the 
plaintiff  knew  that  there  was  ice  in  the  de- 
pression at  the  time  he  attempted  to  pass  over 
that  part  of  the  pavement  It  is  true  that 
the  evidence  on  that  point  was  neither  as 
full  nor  as  clear  as  It  should  and  could  have 
been,  but  if  we  properly  construe  the  plain- 
tUTs  own  testimony,  be  testifies  that  he 
could  not  see,  and  hence  did  not  know,  of 
the  Ice  because  it  was  covered  by  the  snow 
which  had  fallen  earlier  in  the  day.  He 
testified  on  cross-examination:  "Q.  There 
was  considerable  Ice  on  the  street  everywhere 
that  day?  A.  I  could  not  notice  any  ice, 
because  there  was  about  an  inch  of  snow." 
And  as  the  verdict  was  for  the  plaintiff  the 
Jury  necessarily  found,  under  the  Instructions 
given  them,  that  the  plaintiff  had  no  knowl- 
edge of  the  ice  in  the  depression.  In  his 
charge  to  the  Jury,  the  learned  Judge  said: 
"It  be   (plaintiff)    knew   of  this  condition, 


knew  that  there  was  Ice  here,  then  he  had 
no  right  to  go  upon  it,  because  a  man  know- 
ingly going  into  a  place  of  danger  cannot 
hold  anybody  else  liable  for  his  injury."  It 
is  therefore  difficult  to  see  how  the  court 
could  Justify  bis  action  in  declaring  the 
plaintiff  guilty  of  negligence  if  he  bad  no 
prior  knowledge  of  the  ice  on  the  sidewalk, 
which  was  the  conceded  cause  of  his  injuries. 
The  law  will  not  convict  a  pedestrian  of 
negligence  who,  while  using  a  sidewalk  of 
a  city  street,  is  injured  by  a  defect  in  the 
walk  of  which  he  was  ignorant 

We  are  of  opinion  that  the  learned  Judge 

should  have  directed  Judgment  to  be  entered 

on  the  verdict  in  favor  of  the  plaintiff,  and 

I  that  he  erred  in  entering  Judgment  for  the 

defendant 

The  Judgment  Is  reversed,  with  direction 
to  the  court  below  to  enter  Judgment  for 
plaintiff  on  the  verdict 


OWENS  V.  60LDIID. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1900.) 

1.  Equtty — Objections  to  Jubisdictiok. 

An  objection  to  jurisdiction  In  equity  may 
be  raised  at  any  time  before  findings  of  fact 
and  conclusions  of  law. 

[Ed.  Note. — For  cases  in  point  see  voL  19, 
C!ent  Dig.  Equity,  {  119.] 

2.  Baick— Demubbkb. 

The  question  of  Jurisdiction  in  equity  is 
properly  raised  by  demurrer. 

[Ed.  Note. — For  cases  in  point  see  vol.  19, 
Cent  Dig.  Equity,  SS  397,  497.] 

S.  MonzT  Had  and  Received — Defenses. 

Where  plaintiff  sues  for  money  had  and 
received,  if  money  due  the  plaintiff,  which  de- 
fendant should  imve  received,  remains  in  the 
hands  of  a  third  person  under  a  scheme  by  de- 
fendant to  delay  the  plaintiff  in  Its  receipt 
he  cannot  allege  as  a  defense  that  he  has  not 
received  It 
4.  Equnr — Remedy  at  Law. 

Plaintifl  assigned  to  defendant  a  half  in- 
terest in  certain  inventions  and  in  improve- 
ments to  be  made  therein.  There  was  at  the 
time  a  license  to  a  third  person  for  the  use  of 
the  inventions  In  consideration  of  certain 
royalties,  and  a  specified  amount  of  these  royal- 
ties was  alleged  to  have  been  received  by  de- 
fendant The  bill  also  alleged  that  defendant 
with  plaintiff's  consent  and  with  an  agreement 
that  both  should  have  a  share  in  the  trans- 
action, sold  the  interest  in  the  patent  for  a 
large  sum,  one  half  of  which  defendant  had 
received,  and  that  the  purchaser  retained  the 
other  half  under  a  notice  from  defendant  that 
plaintiff  was  not  entitled  to  the  sum  and  a 
request  to  h^d  it  as  a  stockholder.  Beld,  that 
plaintiff  had  an  adequate  remedy  at  law,  and 
a  bill  In  equity  to  determine  the  rights  of 
the  parties  was  properly  dismissed. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  19, 
Cent  Dig.  Equity,  I  166.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Samuel  T.  Owens  against  William 
Ooldle.  From  a  decree  dismissing  the  bill, 
plaintiff  appeals.    Affirmed. 

Argued    before    MITCHELL,  a  J„    and 
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FELL,  BROWN,  MESTRBZAT,  ELKIN,  and 
STEWART,  JJ. 

D.  F.  Patterson,  W.  B.  Rodgers,  and  J.  M. 
Freeman,  for  appellants.  Clarence  Burleigh 
and  Kay,  Totten  &  Winter^  for  appellee. 

STEWART,  J.  A  demurrer  to  this  bill 
would  have  been  fatal.  Nothing  la  set  oat 
In  connection  with  plaintiff's  claim  that  dis- 
tlngulsbes  It,  so  far  as  concerns  the  remedy 
for  its  enforcement,  from  those  cases  which 
find  their  appropriate  and  convenient  remedy 
in  a  common-law  action.  The  allegations  in 
the  bill  are  (1)  that  defendant,  to  whom  had 
been  granted  letters  patent  for  certain  in- 
Tentlons,  assigned  to  the  plalntlfl  a  one-half 
interest  therein,  as  well  as  a  one-half  interest 
in  all  ImproTements  made  in  connection  with 
said  inyentlons,  with  an  agreement  for  a 
quarterly  settlement  of  all  iHX>flts  derived 
from  the  patents ;  (2)  that  at  the  time  of  the 
assignment  there  was  an  outstanding  license 
in  Dllworth  Porter  &  Co.,  Limited,  for  the  use 
of  the  invoitions  covered  by  the  letters  pat- 
ent In  consideration  of  certain  royalties,  and 
that  there  had  been  paid  to  defendant  on 
account  of  plaintiff's  share  in  these  royalties 
the  sum  of  $10,746.76,  which  he  unjustly 
detains;  (8)  that  on  November  8,  1902,  de- 
fendant, with  plaintiff's  consent  and  approv- 
al, and  with  the  express  understanding  and 
agreement  that  both  were  to  share  equally 
in  the  transaction,  sold  the  entire  interest 
in  the  letters  patent  to  Dllworth  Porter  & 
Co.,  Limited,  for  the  consideration  of  $100,000 
the  one  half  of  which  sum  has  been  paid  to 
the  defendant,  the  other  half  being  retained 
by  Dllworth  Porter  &  Co.,  Limited,  in  conse- 
quence of  a  notice  from  the  defendant  to  the 
effect  that  he  did  not  recognize  the  right  of 
the  plaintiff  to  the  purchase  money,  and  ask- 
ing them  to  retain  it  as  a  stakeholder  until 
the  settlement  of  the  matters  in  dispute  was 
reached. 

The  case  as  thus  presented  is  simply  a  de- 
mand for  money  had  and  received  to  plain- 
tiff's use;  one  item  being  on  account  of  roy- 
alties received,  and  the  other  on  the  sale  of 
the  patent,  both  being  ascertained  and  fixed 
in  amount  The  circumstance  that  plalntlfl 
is  without  right  of  action  against  Dllworth 
Porter  Sc  Co.,  Limited,  does  not  affect  the 
case.  If  they  stand  clear  of  all  liability  to 
nlm  and  are  accountable  only  to  the  defend- 
ant, it  Is  because  of  the  course  of  dealing  he 
chose  to  adopt — for  a  purpose  which  finds 
Its  proper  explanation  in  the  evidence,  but 
which  calls  for  no  remark  here,  ezc^t  that 
it  is  one  always  obnoxious  to  equity — ^In  al- 
lowing Dllworth  Porter  ft  Co.  to  act  In  the 
belief  that  defendant  was  the  sole  and  ex- 
clusive owner  of  the  patent  Nor  does  the 
fact  that  the  whole  of  the  purchase  money 
has  not  passed  into  the  hands  of  the  defend- 
ant In  an  action  for  money  had  and  received, 
a  recovery  may  be  had  for  money  that  a  de- 
fendant ought  to  have  received.    We  so  held 


In  Paul  V.  Grimm,  165  Pa.  139,  30  AtL  721.  44 
Am.  St  Rep.  648,  where  the  very  question 
was  raised  and  met  If  this  purchase 
money,  though  due,  yet  remains  in  the  bands 
of  the  purchaser  because  of  a  scheme  on 
the  part  of  the  defendant  to  defraud  or  de- 
lay the  plaintiff,  be  could  not  be  beard  to 
assert,  as  matter  of  defense,  that  be  had 
not  received  it  Instead  of  a  demnrro', 
which  we  repeat  must  have  proved  fatal 
to  the  bill  for  the  reasons  we  hare 
stated,  defendant  filed  an  answer,  and  opoo 
issue  Joined  testimony  was  taken.  Before 
any  findings  the  court  was  asked,  on  behalf 
of  defendant,  to  conclude  that  It  had  bo 
Jurisdiction  to  entertain  the  bill  or  grant  the 
relief  prayed  for.  The  court  so  concluded, 
and  dismissed  the  bill  accordingly. 

What  we  have  said  above  Is  sufficient  ex- 
pression of  our  view  as  to  the  proper  remedy 
at  the  outset  It  is  argued  here,  however. 
that  the  action  of  the  court  in  dismissing 
the  bill  was  unwarranted,  in  that  It  came 
too  late;  that  by  answering,  and  permitting 
the  case  to  proceed  until  the  testimony  was 
all  taken,  defendant  waived  objection  to  the 
Jurisdiction.  The  cases  are  not  Infrequent 
where  the  conrt  has  refused  to  entertain 
objection  to  the  equity  Jurisdiction,  when 
made  for  the  first  time  In  connection  with 
the  appeal.  Submission  to  the  Jurisdiction, 
until  overtaken  with  defeat  on  the  merits. 
has  beeia  always  h^d  to  be  a  waiver  by  the 
party,  when  adequate  remedy  without  vio- 
lence to  settled  rule  could  be  obtained 
through  either  form,  law  or  equity.  But 
that  was  not  the  case  here;  objection  was 
made  before  any  finding,  and  it  was  upon  the 
objection  that'' the  bill  was  dismiased.  Un- 
questionably the  bettor  practice  In  snch 
cases  is  to  meet  the  bill  with  a  demnrrer  in 
the  first  instance;  but  this  court  has  never 
gone  so  far  as  to  hold  that  the  question  of 
Jurisdiction  could  only  be  raised  by  demurrer. 
True,  in  Penna.  R.  R.  Co.  v.  Bogert  209  Pa. 
689,  69  Atl.  100,  our  late  brother.  Justice 
Dean,  qnotes  from  a  decision  of  Judge 
Lowrie  in  the  district  court,  to  the  effect  that 
want  of  Jurisdiction  must  be  taken  advan- 
tage of  by  demurrer,  and  not  by  objection: 
but  that  he  Intended  to  assert  this  aa  a 
general  rule  of  practice  is  not  to  be  supposed, 
when  in  the  same  connection,  and  dlspoe- 
Ing  of  the  case  Immediately  before  the  court 
he  says:  "Objection  in  this  case  is  first  made 
to  the  Jurisdiction  In  the  argument  la  this 
court  which  objection  to  the  Jurisdiction  can, 
generally,  be  made  at  any  stage  of  the  pro- 
ceeding. Objection  to  the  Jurisdiction  of 
equity  on  the  ground  that  the  procee<ling8 
should  have  been  Instituted  on  the  law  side 
of  the  court,  will  not  be  entertained,  unless 
made  within  a  reasonable  time  after  bill 
filed."  The  case  thus  referred  to  does  not 
advance  at  all  beyond  the  settled  rule  as 
asserted  in  Edgett  v.  Douglass,  144  Pa.  96, 
22  Atl.  868,  and  repeated  in  many  casea,  that 
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where  parties  submit  to  the  JurlsdlcUon  and 
take  their  chances  of  a  decree  In  their  favor, 
the  objection  on  appeal  will  not,  aa  a  gen- 
eral role,  avail,  unless  the  want  of  Jnrlsdlc- 
tlon  is  so  plain  that  the  court  would  feel  Jus- 
tified In  dismissing  the  bill  on  Its  own  motion. 

Defendant  took  no  chances  in  the  court 
below  for  a  favorable  finding.  It  Is  the 
appellant  who  Is  the  disappointed  party. 
The  right  to  a  common-law  action  remains 
to  falm,  and  through  It  he  can  obtain  all  the 
redress  he  Is  entitled  to. 

Decree  affirmed. 


POPE  V.  BALTIMORE  WARBHOnSB  CO. 
(Court  of  Appeals  of  Maryland.    Jan.  2i,  1906.) 

1.  MAB8RAi,ii«a   AssxTS  Ann    Secubitixs  — 

PABAK0T7NT    CBKDITOB  —  RIGHTS  —  COUFBO- 

lasE  or  LiTioATion. 

Defendant,  a  paramount  creditor  of  a  bank- 
rupt, was  secured  by  a  mortgage  and  by  other 
liens,  including  a  lien  on  certain  tin  plate,  on 
which  alone  plaintiff  also  had  a  Junior  lien,  as 
against  the  bankrupt.  The  mortgage  was  dis- 
puted because  of  alleged  defective  execution,  as 
securing  an  antecedent  debt,  and  as  a  prefer- 
ence. Pending  the  decision  of  such  questions 
by  the  federal  court,  a  compromise  was  offered 
defendant  by  the  bankrupt's  trustee,  which.  If 
accepted,  would  compel  defendant  to  resort  to 
the  tin  plate  in  order  to  satisfy  its  claim.  Be- 
fore accepting  the  compromise,  defendant  of- 
fered to  permit  plaintiff  to  continue  the  litiga- 
tion at  lus  expense,  or,  on  payment  of  $3,000, 
agreed  to  assign  to  plaintiff  its  interest  in  the 
fund.  Held  that,  plaintiff  having  refused  either 
alternative,  defendant  was  entitled  to  complete 
the  settlement  without  rendering  itself  liable  to 
plaintiff  for  a  pro  tanto  portion  of  the  securi- 
ties realized  by  the  compromise. 

2.  Sams— INTXBEST. 

Where  plaintiff  prevented  the  delivery  ot 
certain  tin  plate  to  a  paramount  lioi  holder  en- 
titled to  snch  possession,  he  was  properly  char- 
ged  with  interest  for  the  benefit  of  such  lien 
older  on  the  valuation  of  such  tin  plate  during 
the  period  It  was  so  retained. 

Appeal  from  Circuit  Court  Ko.  2  of  Bal- 
timore City;  J.  Upshur  Dennis,  Judge. 

Special  case  submitted  by  Charles  E.  Pope 
against  the  Baltimore  Warehouse  Company. 
From  a  Judgment  for  defendant,  plaintUI 
appeals.    Afllrmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCE,  SCHMUCKBR, 
JONES,  and  BURKE,  JJ. 

Robert  P.  Graham,  for  appellant  Charles 
McH.  Howard,  for  appelleei 

BRISCOE,  J.  This  Is  a  special  case  stated 
under  the  forty-seventh  general  equity  rule. 
Code  Pub.  Gen.  Laws  188S,  art  16,  S  184. 
The  facts,  to  enable  the  court  to  decide 
the  questions  presented  and  raised  on  the 
record,  are  contained  in  two  statements  of 
(acts,  submitted  to  the  circuit  coturt  No.  2  of 
Baltimore  City.  One  was  filed  on  the  7tb 
of  May,  1903,  and  the  other  (a  supplemental 
statement)  was  filed  on  the  14th  of  February, 
1906.  The  facts  as  stated  In  the  record  are 
these:    The  William  Fait  Company,  a  cor- 


poration engaged  in  the  business  of  canning 
and  packing  fruits  and  vegetables,  in  the  city 
of  Baltimore,  purchased  of  the  appellant  two 
lots  of  tin  plate,  and  delivered  to  him  two 
promissory  notes,  one  for  the  sum  of  |1,857.3S, 
and  the  other  for  |1,806.49,  for  the  purchase 
price.  The  plate  was  shipped  in  two  lots, 
one  on  the  4th  and  the  other  on  the  17th  of 
September,  1902,  from  the  factory  of  the  ap- 
pellant in  Steubenville,  Ohio,  to  the  purchaser 
in  Baltimore,  via  the  Wheeling  &  Lake  Erie 
and  the  Baltimore  &  Ohio  Railroad  Compa- 
nies. Two  bills  of  lading  were  issued  by  the 
railroad  companies  for  these  shipments,  to 
the  order  of  the  appellant,  were  indorsed 
by  him  and  sent  to  the  purchaser.  Subse- 
quently the  bills  of  lading  were  on  the  6th 
and  19th  of  September,  1902,  assigned  to  the 
appellee  warehouse  company  as  collateral 
security  for  the  payment  of  two  notes,  of 
$1,625  each,  for  money  loaned,  and  for  any 
other  liability  or  Indebtedness  then  existing 
or  may  hereafter  be  contracted  or  Incurred 
by  the  appellant  At  the  time  of  the  loans, 
and  without  the  knowledge  of  the  warehouse 
company,  the  Fait  Company  was  insolvent 
and  upon  application,  receivers  were  appoint- 
ed on  the  26th  of  September  to  take  charge 
of  and  to  wind  up  its  business.  Afterwards 
It  was  adjudicated  a  bankrupt  by  the  District 
Court  of  the  United  States  and  the  appellee 
trustees  were  appointed  trustees  in  bank- 
ruptcy. The  tin  plate  had  not  been  delivered 
at  the  time  of  the  failure,  and  it  was  stopped 
In  transit  by  the  appellant  Thereupon,  the 
plaintier  and  defendants  entered  into  an 
agreement  to  submit  the  matters  here  in  con- 
troversy to  the  determination  of  the  court  A 
bond  of  indemnity  was  executed  in  lieu  of  the 
fund,  and  the  goods  were  returned  to  the 
stiipper.  It  also  appears  that  the  total  in- 
debtedness of  the  Fait  Company  to  the  appel- 
lee warehouse  at  the  time  of  its  failure  was 
1183,847.56,  and  a  part  of  the  Indebtedness 
was  secured  by  collaterals  pledged  by  notes 
similar  to  the  two  set  out  in  the  record.  The 
sum  of  $12,750  of  the  debt  was  secured  by  a 
mortgage  of  a  leasehold  lot  on  which  stood 
the  plant  of  the  Fait  Company,  subject  to 
a  ground  rent  of  $2,700  per  year. 

On  the  22d  of  March,  1904,  the  circuit 
court  No.  2  of  Baltimore  City  decided  and 
determined  the  questions  at  issue  and  submit- 
ted by  the  rendition  of  the  following  decree: 
(1)  That  the  plaintiff  was  not  entitled  to  the 
stoppage  in  transitu  and  return  of  the  two 
consignments  of  tin  plate  described  in  these 
proceedings  as  against  the  Hen  of  the  defend- 
ant the  Baltimore  Warehouse  Company  there- 
on for  the  repayment  of  the  two  loans  respec- 
tively made  upon  the  bills  of  lading  therefor, 
as  set  forth  In  these  proceedings.  (2)  That 
the  plaintiff  was  also  not  entitled  to  any  legal 
or  equitable  right  of  stoppage  in  transitu 
over  said  goods  or  over  the  surplus  resulting 
therefrom  after  repaying  said  two  loans  out 
of  the  proceeds  thereof,  as  against  the  lien 
of  the  defendant  the  Baltimore  Warehouse 
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Company  thereon,  to  secnre  all  other  liabilities 
of  said  William  Fait  Company  to  It,  which 
had  accrued  at  the  time  at  which  It,  the  said 
Baltimore  Warehouse  Company,  was  first 
notified  of  the  attempted  stoppage  of  said 
goods  by  the  plainttfT.  (3)  That  the  plalntllC 
was,  however,  entitled  to  an  equitable  right 
of  stoppage  in  transitu  over  said  goods  or 
the  proceeds  thereof  as  against  the  William 
Fait  Company,  and  Its  receivers,  and  the 
defendants,  Its  trustees  In  bankruptcy,  so 
far  as  the  same  can  be  asserted  and  enforced 
without  prejudice  to  the  aforesaid  prior  rights 
of  the  Baltimore  Warehouse  Company,  and 
is  further  entitled  to  have  the  various  secu- 
rities held  by  said  Baltimore  Warehouse  Com- 
pany marshaled,  so  far  as  such  marshaling 
may  be  effected  without  prejudicing  the  said 
prior  rights  of  the  Baltimore  Warehouse 
Company  as  pledged,  so  that  any  surplus 
resulting  from  the  proceeds  of  all  of  the  prop- 
erty held  by  said  Baltimore  Warehouse  Com- 
pany as  collateral  for  the  liabilities  of  said 
William  Fait  Company  to  it  (other  than  said 
two  consignments  of  tin  plate)  after  payment 
in  full  of  all  such  other  liabilities,  which 
surplus  would  otherwise  be  payable  to  the 
said  William  Fait  Company,  Its  receivers,  or 
trustees  In  bankruptcy,  shall  be  applied  to 
the  payment  of  .the  two  loans  made  upon 
said  two  bills  of  lading,  thereby  releasing 
said  two  consignments  or  the  proceeds  thereof 
for  the  benefit  of  said  plaintiff.  In  full  or 
pro  tanto.  (4)  The  court  reserves  the  right 
to  pass  such  further  orders  as  may  be  nec- 
essary or  proper  for  the  carrying  out  and 
execution  of  this  decree,  and  retains  Juris- 
diction of  the  case  for  the  purpose  of  deter- 
mining the  amounts,  if  any,  to  be  paid  by  the 
plaintiff  under  the  bond  of  Indemnity  referred 
to  In  these  proceedings,  according  as  it  shall 
hereafter  appear  that  there  Is  a  surplus  or 
deficit  resulting  from  the  said  other  collateral 
held  by  said  Baltimore  Warehouse  Company 
as  security  for  indebtedness  due  it  by  said 
William  Fait  Company.  There  was  no  ap- 
peal from  this  decree  and  being  a  final  decree 
or  one  In  the  nature  of  a  final  decree  It  is 
not  open  for  revision  or  review  on  this  ap- 
peal. The  questions  there  presented  were 
fully  determined,  and  the  rights  of  the  par- 
ties thereunder  were  fixed.  The  law  as  es- 
tablished by  the  decree,  constitutes  the  law 
of  the  case.  Tome  v.  Stump,  88  Md.  264,  42 
Atl.  902;  Hopper  v.  Smyser,  90  Md.  aT9, 
45  Atl.  206;  Gardiner  v.  Baltimore  City,  96 
Md.  382,  54  Atl.  85. 

We  come,  then,  to  the  questions  presented 
by  the  supplemental  agreed  statement  of 
facts,  in  so  far  as  they  were  not  defined  and 
settled  by  the  first  decree.  By  the  supple- 
mental statement  of  facts  filed  on  the  14th 
of  February,  1905,  it  appears  that  a  part  of 
the  indebtedness  of  the  Fait  Company  to  the 
warehouse  company  consisted  of  a  balance 
of  112,750  due  on  a  mortgage  of  a  certain 
leasehold  property  dated  the  2d  day  of 
September,  1902.    The  validity  of  the  mort- 


gage was  attacked  and  disputed,  and  the 
property  conveyed  thereby  was  by  agree- 
ment sold  by  the  trustees  In  bankraptcr 
under  a  decree  of  court,  free  and  clear  ot  the 
mortgage.  The  proceeds  of  sale,  the  som  of 
$7,500,  the  trustees  were  directed  to  hold,  to 
represent  the  ptoperty,  subject  to  the  further 
order  of  the  court  All  questions  as  to  the 
validity  of  the  mmrtgage  and  the  priorities 
of  payment  out  of  the  proceeds  of  the  sale 
were  also  reserved  for  the  future  determina- 
tion of  the  court  It  further  appears  that  the 
total  balance  of  Indebtedness  due  by  the 
Fait  Company  to  the  warehouse  company, 
after  an  ai^licatlon  of  the  proceeds  of  sale 
of  all  the  collaterals  held  as  security  except 
the  mortgage  claim,  the  bond  of  indemnity 
of  the  appellants,  and  a  dlq>uted  claim 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany^ amounted  to  the  sum  of  $9,317.41.  On 
the  22d  of  October,  1904,  the  appellee  ware- 
house company  submitted  to  the  appellant 
the  following  proposition  of  compromise  as 
to  the  mortgage  debt  It  Is  claimed  by  the 
trustees  that  the  mortgage  in  question  was 
given  to  secure  a  pre-existing  indebtedness 
and  is  preferential  and  voidable.  They  also 
make  the  claim  that  the  mortgage,  though 
dated  September  2, 1902,  was  not  acknowledg- 
ed until  September  25,  1902,  and  that  there- 
fore, although  actually  delivered  on  the 
earlier  date.  It  is  defective  for  that  reason. 
The  trustees  In  bankruptcy  have  offered  to 
compromise  this  litigation  with  the  Balti- 
more Warehouse  Company  by  paying  it 
18,000  out  of  the  $7,500  so  set  aside,  upra 
its  releasing  the  balance  of  the  fimd.  The 
present  situation,  as  regards  the  state  of 
account  between  the  Baltimore  Warehouse 
Company  and  the  Fait  Company,  is  as  toi- 
lows:  "Including  the  proceeds  of  your  tin 
pledged,  and  applying  all  other  collaterals  of 
the  Fait  Company  held  by  It  upon  the  In- 
debtedness, there  would  remain  a  balance 
of  about  $5,500  to  be  paid  out  of  the  mort- 
gage money,  in  order  to  repay  all  of  the  in- 
debtedness of  the  Fait  Company  to  the  Baltl- 
more  Warehouse  Company.  If,  therefore, 
the  Baltimore  Warehouse  Company  accepts 
the  proposition  of  the  trustees,  It  will  lose 
about  $2,500,  and  there  will  be  no  equity 
to  release  your  clients'  tin  plate.  If  the 
Baltimore  Warehouse  Company  should  get 
the  entire  $7,500,  now  deposited  subject  to 
the  order  of  the  bankrupt  court  there  would 
be  about  $2,000,  applicable  to  release  your 
clients'  tin  plate  pro  tanto.  The  Baltlmor« 
Warehouse  Company  is  willing  to  accept  this 
offer  of  comi»t>mlse,  but  before  so  doing  It 
realizes  that  as  your  rights  are  to  some  ex- 
tent Involved  also,  your  clients  should  be 
given  the  opportunity  to  fight  the  matter.  If 
they  prefer  to  do  so.  If,  therefore,  your 
clients  are  willing  to  pay  the  Baltimore  Com- 
pany the  sum  of  $3,000,  the  latter  will  assign 
to  them  all  Its  right,  title,  and  interest  in  the 
fund  so  deposited  in  court  or  permit  your 
clients,  if  they  prefer,  to  continue  the  Utlga> 
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tion  for  their  use  In  the  name  of  the  Baltl- 
more  Warehouse  Company  but,  of  course,  at 
your  expense.  In  making  this  compromise 
the  Baltimore  Warehouse  Ciompany  would 
give  up  |2,S00  of  Its  own  money,  and  does 
not  feel  that  the  doctrine  of  marsballnK  of 
securities  would  require  it  to  continue  a 
litigation  for  the  benefit  of  your  clients, 
when  It  is  willing  to  compromise  the  same  by 
giving  up  so  large  a  portion  of  Its  own  claim." 
This  proposition  was  declined  by  the  appel- 
lant The  warehouse  company,  however,  ac- 
cepted' the  compromise  and  credited  the  sum 
of  $3,000  on  the  debt,  leaving  a  balance  due 
It  of  $6,817.41.  with  interest  thereon.  It  is 
admitted  that,  even  if  the  full  amount  of 
the  claim  (|1,447.50)  of  the  warehouse  com- 
pany Is  recovered  against  the  railroad  com- 
pany. It  will  not  reduce  the  indebtedness  to 
such  an  extent  as  to  release  the  claim  under 
the  bond  of  Indemnity  given  by  the  appellant. 
Under  these  facts  the  circuit  court  No.  2  of 
Baltimore  City  held  that  the  appellee  ware- 
bouse  company  was  entitled  to  compromise 
the  litigation  in  which  its  mortgage  claim 
was  involved,  and  on  the  25th  day  of  Hay, 
1906,  decreed  that  the  sum  of  $5,678.25,  with 
Interest  from  October  28,  1002,  be  paid  by 
the  appellant  to  the  warehouse  company  in 
satisfaction  of  the  bond  of  Indemnity  men- 
tioned herein;  and  it  is  from  this  decree 
that  an  appeal  has  been  talcen. 

The  real  question  to  be  considered  by  us, 
and  the  one  upon  which  the  decision  of  the 
case  must  turn,  is  the  right  of  the  appellee 
warehouse  company  to  compromise  its  mort- 
gage claim  and  its  effect  upon  the  marshaling 
of  the  securities  directed  by  the  first  decree.  It 
la  contended  upon  the  part  of  the  appellant, 
that  the  appellee  had  no  right  to  compromise 
this  suit  and  thereby  deprive  him  of  $4,500 
relinquished  by  reason  of  the  compromise, 
and  in  so  doing  they  released  pro  tanto 
their  claim  upon  the  tin  plate  and  the  bond 
of  indemnity.  The  rule  in  equity  as  to  mar- 
shaling of  securities  has  been  establishedi  by 
numerous  decisions  of  the  courts.  In  Gen- 
eral Insurance  Co.  v.  U.  8.  Insurance  Co.,  10 
Md.  528,  69  Am.  Dec.  174,  it  is  said,  the 
securities  or  assets  can  never  be  marshaled 
to  the  prejudice  of  the  creditor,  or  so  as  to 
aospend  or  put  in  peril  bis  claim,  or  upon 
any  other  terms  than  giving  blm  entire  sat- 
Isfactlou.  The  creditor  who  calls  for  it  must 
show  that  the  right  of  bis  co-creditor  will 
neither  be  endangered  nor  injuriously  de- 
layed; for,  if  he  fails  to  do  so,  he  can  have  do 
other  benefit  than  a  subrogation  of  his  right 
or  the  being  allowed  to  stand  in  his  place. 
And  It  must  be  clear  that  the  creditor  can 
sustain  no  loss,  nor  be  In  any  way  delayed, 
or  have  his  claim  subjected  to  any  addition- 
al peril.  In  Kidder  v.  Page,  48  N.  H.  382, 
the  court  held  that  the  general  principle  of 
equity  that,  where  a  creditor  who  has  a 
right  of  recourse  against  two  different  funds 
has  acted  in  such  a  manner  as  to  put  one  of 
them  beyond  bis  own  reach,  with  full  luiowl- 
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edge  that  his  debt  cannot  be  satisfied  out  of 
the  other  fund  without  injury  to  the  In- 
terests of  third  persona,  will  be  held  to  have 
forfeited  his  right  to  the  second,  by  the 
abandonment  of  the  first,  can  only  apply 
when  the  creditor's  right  to  resort  to  both 
funds  Is  clear  and  not  seriously  disputed, 
and  when  the  remedies  available  for  reach- 
ing and  applying  the  funds  are  reasonably 
prompt  and  efficient.  In  that  case  there 
was  a  controversy  as  to  a  right  to  certain 
mortgaged  property,  and  the  litigation  was 
compromised  under  somewhat  similar  cir- 
cumstances to  those  here,  and  the  court 
said  it  would  have  been  Inequitable  to  have 
compelled  the  trustee.  In  order  to  gratify 
the  plaintiffs,  to  persevere  in  a  litigation 
which  might  be  protracted  and  the  result  of 
which  could  not  be  certain.  The  plaintiffs, 
not  having  offered  to  assist  or  indemnify  the 
trustee  In  his  suit  to  recover  the  value  of  the 
mortgaged  goods,  are  in  no  position  to  com- 
plain of  his  compromise  of  that  suit.  And 
Mr.  Sheldon  in  his  work  on  Subrogation  dis- 
tinctly says  that  a  settlement  of  a  contested 
litigation  made  in  good  faith,  whereby  a 
prior  creditor  receives  less  than  its  value 
from  the  primary  fund,  will  not  Interfere 
with  the  prosecution  of  his  right  to  the  sec- 
ondary fund. 

Applying,  then,  the  general  and  well-settled 
principles  enunciated  by  the  decisions  Just 
cited  to  the  facts  of  this  case,  we  do  not  see 
upon  what  legal  ground  the  appellant's  con- 
tention can  rest  or  be  supported.  The  status 
or  position  of  the  appellant  was  fixed  and 
determined'  by  the  first  decree  as  that  of  a 
Junior  creditor  and  entitled  to  have  the  vari- 
ous securities  marshaled,  subject  to  the  prior 
rights  of  the  paramount  creditor,  the  ware- 
house company.  The  mortgage  was  disputed 
and  contested  for  defective  execution  and 
upon  the  ground  that  it  was  a  security  for 
an  antecedent  debt  and  amounted  to  a  pref- 
erence. By  the  decree  of  the  District  Court 
of  the  United  States  for  the  District  of  Mary- 
land, all  questions  as  to  its  validity  were 
reserved  for  the  future  determination  of  the 
court.  The  appellee's  right,  therefore,  to  the 
fund  derived  from  the  mortgage  sale,  was  by 
no  means  clear  and  certain,  and  could  only 
be  realized  by  continulDg  a 'dubious  litigation. 
But,  apart  from  this,  it  appears  that  before 
accepting  the  offer  of  compromise  an  oppor- 
tunity was  given  the  appellant  to  continue 
the  litigation  at  their  expense,  or.  if  they 
preferred  to  pay  the  sum  of  $3,000  to  the 
appellee  and  the  latter  would  "as.sign  to  them 
all  its  right,  title,  and  interest  In  the  fund 
so  deposited  in  court"  Under  the  facts  thus 
stated'  we  think  it  is  obvious  that  the  appellee 
was  entitled  to  compromise  the  litigation  in 
the  manner  It  did,  and  was  In  no  way 
bound  to  carry  on  the  suit  for  the  benefit  of 
the  appellant  when  he  refused  and  declined 
the  proposition  submitted  by  the  appellee. 
The  allowance  of  interest  on  the  valuation 
of  the  tin  plate,  by  the  decree,  from  the  28th 
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of  October,  1902,  was  correct.  The  appellant 
prevented  tbe  delivery  of  tbe  tin  plate  and 
bad  tbe  use  of  the  amount  of  its  valuation 
during  tbis  period. 

Finding  no  errMT  in  tbe  decree,  it  will  be 
affirmed. 

Decree  affirmed,  wltb  costs. 


FIFER     T.     CLEARFIELD     &     CAMBRIA 

COAL  ft  COKE  CO. 
(Court  of  Appeals  of  Maryland.    Jan.  11, 1906.) 

1.  Pleading  —  Wbttten    Instruments  —  D»- 
NiAL — Statutes. 

Code  Pub,  Gen.  Laws  1888,  art  75,  (  23, 
subsec.  108,  provides  that,' whenever  the  execu- 
tion of  any  written  instrument  filed  in  the  cause 
is  alleged  in  the  pleadings,  the  same  shall  be 
taken  as  admitted  for  the  purpose  of  the  ac- 
tion or  matter,  unless  the  same  shall  be  denied 
by  the  next  succeeding  pleading  of  the  opposite 
party  or  parties.  Held  that,  where  an  action 
was  brought  on  a  written  contract  for  the  sale 
of  coal  executed  on  defendant's  behalf  by  its 
alleged  agents,  defendant's  failure  to  deny  the 
execution  of  the  contract  as  alleged  relieved 
plaintiff  from  proving  the  contract,  but  was 
not  an  admission  that  the  alleged  agents  who 
made  the  contract  were  defendant's  agents  or 
acted  with  authority  to  bind  defendant  as  al- 
leged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  t  272;  vol.  40,  Cent.  Dig. 
Principal  and  Agent,  §  714.] 

2.  Same — Separate   Pleas — E^ffect. 

Where,  in  an  action  on  contract,  defendant 
filed  a  separate  plea  alleging  that  the  contract 
was  obtained  by  fraud,  which  plea  did  not  refer 
to  matters  set  up  in  other  pleas,  in  which  de- 
fendant denied  the  authority  of  certain  agents 
to  execute  the  contract  on  defendant's  behalf, 
the  implied  confession  of  the  execution  of  the 
contract  in  the  plea  of  fraud  could  not  be  taken 
advantage  of  to  disprove  the  issue  presented  in 
the  other  pleas. 

3.  Evidence  —  Acts    and    Declarations    of 
Agent — Pboop  of  Authoritt. 

In  an  action  on  a  contract  alleged  to  have 
been  made  by  defendant's  agents  on  his  behalf, 
neither  the  contract,  the  letters  of  the  agents, 
nor  their  declarations  or  acts  in  making  the 
contract,  were  admissible  to  bind  defendant  un- 
til some  proof  aliunde  had  been  offered  tend- 
ing to  prove  the  existence  of  the  agency. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent    Dig.    Evidence,    (    1006.] 

4.  Same — Pboof  or  Aoknot — Question  fob 
Jury. 

In  an  action  on  a  contract  made  on  defend- 
ant's behalf  by  its  alleged  agents,  evidence 
tending  to  show  the  existence  of  the  agency 
held  sufficient  to  require  submission  of  such 
question  to  the  jury. 

5.  Contracts — Identitt   of   Parties — Meet- 
ing OF  Minds. 

Plaintiff,  an  Individual,  trading  under  the 
name  of  the  C.  Coal  Company,  contracted  for 
the  purchase  of  coal  through  detendant's  agents. 
Three  days  after  the  contract  was  made  plain- 
tiff was  asked  for  a  statement  as  to  "where  the 
company  was  incorporated,  a  list  of  its  officers 
and  directors,  and  the  amount  of  capital  paid 
in,"  and  defendant,  on  being  informed  that 
plaintiff  was  not  incorporated,  replied  that  its 
understanding  was  that  plaintiff  was  a  corpora- 
tion, with  a  paid-in  capital  and  legal  existence, 
and  declined  to  extend  credit  or  ship  the  coal. 
Held,  that  there  was  no  meeting  of  minds  as 
to  the  identity  of  the  parties,  and  therefore  no 
valid  contract  of  sale. 


Appeal  from  Baltimore  City  Coort;  Daniel 
Glrard  Wright,  Judge, 

Action  by  Clarence  A.  Ftfer,  trading  as 
tbe  Cambria  Coal  Company,  against  tbe 
Clearfield  tc  Cambria  Coal  &  Coke  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PAGE,  SCHMUCKEB. 
PEARCE,  JONES,  and  BURKE,  JJ. 

William  Colton  and  Martin  Lehmayer,  for 
appellant  Edgar  Allan  Poe  and  Jolrn  Pren- 
tiss Poe,  for  appellee. 

PAGE,  J.  Tbis  suit  was  brought  to  re 
covm:  damages  for  tbe  alleged  failure  and 
neglect  of  tbe  appellee  to  ship  and  deliver 
to  tbe  appellant  certain  coal,  alleged  to  have 
been  sold  by  tbe  latter  to  tbe  former,  by 
special  contract  In  writing  dated  tbe  5tb 
day  of  May,  1902.  Tbe  court  by  its  instruc- 
tion took  tbe  case  from  tbe  Jury,  and.  the 
Judgment  l>elng  for  the  appellee,  tbis  appeal 
was  taken. 

Tbe  narr.  alleges  tbat  on  the  6th  of 
May  tbe  appellant,  by  bis  general  agent, 
Dietrich,  entered  into  a  written  contract 
with  tlie  said  appellee,  by  Rogers,  Holloway 
&  Co.,  agents  of  the  appellee,  "duly  autboi^ 
Ized  by  It  to  execute  said  contract  in  Its  be- 
half." Tbe  written  contract  is  tbus  set  ont, 
and  It  is  further  alleged  that  the  appellee 
refused  to  make  any  shipments  of  coal  under 
the  contract,  etc.,  by  reason  whereof  the  ap- 
pellant sustained  great  loss  and  damage,  etc. 
The  appellee  pleaded  tbat  It  was  never  In- 
debted, and  never  promised  as  alleged,  and 
for  a  third  plea  that  tbe  allied  contract  was 
procured  by  tbe  fraud  of  the  appellant  At 
the  trial  tbe  appellant  contended  ttiat,  the 
contract  having  been  set  forth  verbatim  In 
the  declaration  and  not  having  been  denied 
by  the  appellee  in  Its  next  succeeding  plead- 
ing. It  must  be  taken  as  admitted  for  tbe  por- 
poses  of  this  action,  as  well  as  tbe  agency 
of  Rogers,  Holloway  &  Co.  Sncb  a  con- 
struction, however,  la  broader  than  that  war- 
ranted by  the  terms  of  the  statute,  which  are: 
"Whenever  the  partnership  of  any  parties,  or 
the  incorporation  of  any  alleged  corporation, 
or  tbe  execution  of  any  written  Instrument 
filed  in  the  cause  Is  alleged  In  the  pleadings 
In  any  action  or  matter  of  law,  tbe  same  shall 
be  taken  as  admitted  for  the  purpose  of  said 
action  or  matter,  unless  the  same  sliall  be 
denied  by  the  next  'succeeding  pleading  of 
tbe  OM>08lte  party  or  parties."  Code  Pub. 
Gen.  Laws  1888,  art  75,  f  23,  subsec.  106. 
Tbe  words,  "tbe  same  shall  be  taken  as 
admitted  for  the  purpose  of  said  action  or 
matter,"  refer  to  the  allegations  of  "partner^ 
ship  of  any  parties,"  etc,  the  incorporatioa 
of  any  alleged  corporation,  and  "tbe  execn- 
tion  of  any  written  Instrument,"  alleged  In 
tbe  pleadings.  Tbe  failure  to  deny  any  of 
these  In  tbe  next  succeeding  {heading,  oper- 
ates as  an  admission  against  the  opposite 
party.    In  Banks  t.  McCosker,  82  Md.  525^ 
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34  AtL  641,  51  Am.  St  Bep.  478.  this  cou/t; 
taaTlnj;  this  section  of  the  Code  wider  con- 
sideration. Bald:  "We  think  it  vety  clear 
that  the  legal  effect  and  meaning  of  the  stat- 
ute la  that  the  next  succeeding  pleading  must 
In  terms  deny  the  signatures  of  the  maker 
and  payee  as  well,  and  we  do  not  think  the 
general  Issue  is  such  a  denial  as  the  law  con- 
templates. Before  the  passage  of  Acts  1888, 
p.  890^  a  243  [of  which  the  provision  in 
the  Code  Is  a  codification],  under  issue  Joined 
on  the  general  Issue  plea,  the  plaintiff  had  the 
burden  cast  upon  him  to  estahlish  the  due 
ezeeation  of  the  note  sued  upon.  Such  being 
the  case,  what  possible  purpose  could  the 
Legislature  have  bad  in  the  passage  of 
the  act  in  question.  If  not  to  relieve  the 
plaintiff  from  the  burden  of  proving  the  part- 
nership of  parties,  the  incorporation  of  an 
alleged  corporation,  or  the  execution  of  any 
written  Instrument  filed  In  the  case  or  al- 
leged in  the  pleadings."  The  failure  of 
the  appellee  to  make  denial  of  the  execution 
of  the  contract  as  set  out  In  the  declaration 
bad  the  effect  only  of  relieving' the  appellant 
of  proving  It;  but  It  did  not  admit  that 
Bogers,  HoUoway  ft  Co.  were  the  agents  of 
the  appellees,  with  authority  to  bind  them, 
as  charged  in  the  narr.  That  was  put  in 
Issue  by  the  pleas,  and  was  open  for  proof 
as  any  other  fact  that  had  been  alleged. 
It  was  also  contended  that  the  third  plea. 
to  the  tfect  that  the  contract  was  obtained 
by  fraud,  being  a  plea  of  confession  and 
avoidance,  admits  all  the  facts  upon  which 
the  making  of  the  contract  must  depend,  and 
therefore  estops  the  defendant  from  there- 
after denying  them.  This  plea  by  implica- 
tion, it  is  true,  does  admit  the  contract, 
but  solely  for  the  purpose  of  alleging  the 
special  defense,  viz.,  that  the  alleged  con- 
tract was  obtained  by  fraud.  But  it  does  not 
refer  to  the  matters  set  op  by  the  other  pleas, 
and  "cannot  be  taken  advantage  of  to  prove 
or  disprove  the  issue  presented  in  his  other 
pleas."  In  the  case  of  Kirk  v.  Nowill,  1 
Term  B.  116,  where  this  was  attempted, 
Buller,  J.,  said:  "There  never  was  such  an 
idea  before,  that  one  plea  might  be  supported 
by  what  is  contained  in  another.  Each  plea 
must  stand  or  fall  by  itself.  They  are  as 
unconnected  as  If  they  were  on  separate 
records."  And  in  Harrington  v.  Macmorris, 
5  Taunton,  228,  It  was  held  "that  the  defend- 
ant's language  in  one  plea  cannot  be  used  to 
disprove  another  plea,  as  in  the  familiar 
instance  I  have  given  of  trespass,  and  not 
guilty  and  a  Justification  pleaded,  where  the 
Justification  would  certainly,  if  admissible, 
prove  the  act"  See  16  Enc.  PI.  ft  Prac. 
p.  562,  note  1,  where  many  American  cases  to 
the  same  effect  are  cited.  The  main  question 
before  the  trial  court  was  whether  there  was 
evidence  from  which  the  Jury  could  find 
that  Rogers,  HoUoway  ft  Co.  were  the  agents 
of  the  appellant  and  authorized  to  bind 
it  in  the  contract  set  out  In  the  narr.    The 


character  of  the  evidence  upon  which  the 
appellant  relies  for  this  was  for  the  most 
part  circumstantial,  consisting  of  implica- 
tions properly  Inferable,  as  he  claims,  from 
his  dealings  with  Rogers,  HoUoway  ft  Co. 
and  from  the  acts  and  declarations  of  the 
president  of  the  company.  It  is  not  con- 
tended that  the  appellant  <x  bis  general  man- 
ager, prior  to  or  on  the  5th  of  May,  the  time 
of  the  making  of  the  contract,  had  any  rea8(m 
to  l>elleve  from  the  ordinary  course  of  busi- 
ness of  the  appellee  that  Rogers  ft  HoUoway 
were  in  fact  the  agent  of  the  latter,  or  bad 
been  held  out  to  them  as  such,  except  as  here- 
inafter will  be  stated.  Both  Fifer  and  Diet- 
rich admit  that  up  to  that  time  they  did 
not  know  Rogers  and  bad  no  knowledge  of 
the  Clearfield  Company.  So  that  the  ques- 
tion Is  reduced  to  the  following  Inquiries: 
(1)  Were  Rogers,  HoUoway  &  Co.  In  fact  the 
agents  of  the  appellee,  authorized  to  sell 
Its  coal,  on  the  6tb  of  May?  and  (2)  was  the 
appellant  at  that  time  warranted  in  so  regard- 
ing them,  either  by  their  conduct  in  the  mak- 
ing of  the  contract,  by  the  acts  and  declara- 
tions of  Tome,  its  president  or  by  any  other 
tact  or  circumstance? 

The  declarations  of  Rogers,  Holloway  A 
Co.,  made  during  the  transaction,  either  ver^ 
bally  or  In  writing,  are  not  sufficient  of 
themselves  to  prove  the  agency.  If  agency 
was  once  established,  however,  such  state- 
ments might  be  given  In  evidence  as  a  part  of 
the  res  gestee.  In  Rosenstock  v.  Tormey, 
82  Md.  182,  8  Am.  Bep.  125.  this  court  said 
the  declarations  of  an  agent  are  not  admissi- 
ble to  bind  his  principal  under  any  circum- 
stances until  the  agency  is  first  clearly  estab- 
lished. This  authority  or  agency  need  not 
be  proved  by  writing.  It  may  be  Inferred 
fron^  facts  and  cIrcimistanceB,  or  from  the 
permission  and  acceptance  of  his  service,  and 
subsequent  adoption  and  ratification  of  his 
acts  will  suffice.  But  before  his  admis- 
sions, declarations,  or  acts  are  admitted,  we 
think  the  court  should  have  required  the  pro- 
duction of  some  proof  tending  to  show  the 
existence  of  such  agency  or  authority.  It 
seems  to  be  clear,  therefore,  that  neither  the 
contract  nor  the  letters  of  Rogers,  Holloway 
ft  Co.,  nor  their  declarations  or  their  acts 
In  making  the  contract  are  admissible  to 
bind  the  appellant,  until  some  proof  aliunde 
has  been  offered  tending  to  prove  the  exist- 
ence of  the  agency.  There  is  here  no  proof 
of  an  express  authority.  On  the  contrary, 
Mr.  Tome,  the  president  of  the  appellee,  la 
November,  1902,  stated  to  Mr.  Fifer,  "If 
Rogers,  Holloway  ft  Co.  made  that  contract 
the  Clearfield  Company  was  not  liable."  This 
was  a  repudiation  of  the  contract  and,  what- 
ever may  be  the  effect  of  It  it  is  far  short 
of  proving  the  agency.  Nor  does  the  letter 
of  Tome,  the  president  to  D.  L.  Hutchinson, 
taken  by  Itself,  prove  the  agency.  One  Wm. 
Bryant  up  to  the  1st  of  April,  1902,  had  been 
the  agent  for  the  sale  of  the  Clearfield  Corn- 
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pany'8  coal,  and  a  certain  Hutchinson  was 
his  manager.  As  snch  be  handled  the  Clear- 
field Company's  coal  by  a  special  arrangement 
made  with  Mr.  Tome.  In  latter  part  of 
March,  1902,  In  a  conversation  with  Mr. 
Tome,  he  stated  that  Rogers  &  Co.  wonld 
bare  the  excloslTe  handling  of  this  coal,  or, 
as  It  appears  by  Tome's  letter  to  him,  dated 
20th  of  March,  1902,  that  they  would  have  the 
exclusive  handling  of  the  coal,  "beginning  Ist 
of  April  proximo."  The  witness,  however, 
never  had  any  dealings  with  Rogers,  HoUoway 
&  Co.  after  April  1,  1902,  and  testifies  to  no 
fact  tending  to  show  that  be  had  knowledge 
whether  they  did  In  fact  assume  such  agency. 

J.  R.  Fleming  testified  that  he  was  super- 
intendent of  tbe  appellees  up  to  September, 
1902;  that  prior  to  April,  1902,  Bryant  was 
the  agent;  and  that  be  was  succeeded  by 
Rogers,  Holloway  &  Co.,  who,  "when  they 
became  agents,  •  •  •  sent  orders  for  coal," 
and  no  one  else  sent  any,  and  the  coal  was 
shipped.  It  was  contended  that  this  Is  little 
more  than  a  statement  that  in  1902,  Bryant 
was  succeeded  In  the  agency  by  Rogers,  Hol- 
loway &  Co.,  and  after  the  latter  became 
agents  they  "sent  orders  for  coal,  which  were 
shipped  to  their  consignees."  It  appears 
that  up  to  April,  1902,  one  Wm.  Bryant  was 
the  agent  of  the  appellee  "to  handle  Its  coal 
from  year  to  year;  that  such  arrangement 
was  terminated  by  the  letter  of  Mr.  Tome, 
dated  the  20th  March,  In  which  the  latter 
said  "that  Messrs.  Rogers,  Holloway  &  Co. 
win  handle  our  coal  beginning  April  Ist  prox- 
imo^; also  that  in  conversation  Mr.  Tome 
said  "it  was  advantageous  to  have  Rogers, 
Holloway  Sc  Co.  handle  their  coal,  and  sug- 
gested that  witness  take  up  and  do  business 
through  them,  which  I  said  wouldn't  be  satis- 
factory to  me";  and,  further,  that  Mr.  Vome 
said  "that  Rogers,  Holloway  tc  Co.  would  have 
tbe  exclusive  handling  of  their  coal,  and  any 
business  I  had  for  them  In  tbe  future  wonld 
have  to  be  throngb  them."  There  was  also 
evidence  that  after  the  1st  of  May,  Rogers, 
Holloway  &  Co.  "sent  orders  for  coal," 
which  was  shipped  to  their  consignees,  and 
nobody  else  sent  in  orders  but  them.  This 
testimony,  when  taken  together,  was  sufficient 
to  go  to  tbe  Jury  as  tending  to  show  the 
agency,  and  to  let  In  the  evidence  that  was 
ruled  out  by  the  court  as  set  forth  In  the 
14  exceptions  of  the  appellant 

There  Is  another  point  presented  by  the 
record. .  The  testimony  shows  that  tbe  con- 
tract entered  Into  by  the  appellee  was  with 
the  Cambria  Coal  Company,  which  so  far  as 
the  record  discloses  was  a  Action,  not  repre- 
senting any  corporation  or  association.  It  Is 
clear  from  all  the  evidence  that  the  appellee 
and  Its  agents,  during  the  whole  time  the 
negotiation  for  the  sale  of  tbe  coal  was  going 
on,  thought  they  were  dealing  with  a  corpo- 
ration. Three  days  after  the  signing  of  the 
contract,  Rogers,  Holloway  &  Co.,  on  behalf 
of  the  Clearfield  Company,  wrote  to  the  Cam- 


bria Coal  Company,"  asking  It  "whw*  tl»e 
company  is  Incorporated,  a  list  of  officers  and 
directors,  and  the  amount  of  capital  paid  In." 
On  the  9th  Dietrich  replies:  "Beg  to  say  that 
we  are  not  Incorporated,"  etc.  On  tiie  ITtb, 
the  Clearfield  Company  further  wrote  to 
Dietrich:  "When  you  called  on  us  to  make 
a  purchase  of  coal  for  future  shipment,  we 
understood  from  your  statement  to  na  that 
the  Cambria  Coal  Company  was  a  regularly 
Incorporated  company  with  a  paid-in  capltat 
Tour  information  letter  that  you  are  not  in- 
corporated, and  our  Investigations,  compel  os 
to  notify  you  that  we  cannot  confirm  a  eos- 
tract  or  extend  credit  to  a  company  wltlxnit 
capital  or  without  legal  status."  Tbe  reply, 
signed  the  Cambria  Coal  Company,  assures 
the  appellee  of  Its  good  faith.  On  May  2lBt 
tiie  appellees  again  wrote:  "We  fe^  yon 
should  have  Informed  us  that  your  company 
was  not  Incorporated,  and,  failing  to  give 
us  this  Information,  we  took  It  for  granted 
that  same  was  incorporated,  and  therefore 
liable  for  debts."  It  la  therefore  clear  that 
the  appellee  sopposed  It  was  dealing  with 
a  corporation,  and  not  with  an  Indlvldiial; 
and,  furthermore,  tbe  evidence  will  show  that 
this  belief  on  Its  part  was  Induced  by  tbe 
conduct  of  Dietrich,  the  agent  of  the  appel- 
lant The  law  applicable  to  such  a  state  of 
facts  Is  thus  stated  in  Anson  on  Contracts 
(8th  Ed.)  p.  163:  "Mistakes  as  to  the  Identity 
of  the  person  with  whom  the  contract  is  made 
arise  where  A.  contracts  with  X.  bellering 
bim  to  be  M. ;  that  Is,  where  tbe  offerer  has 
In  contemplation  a  definite  person  with  wliom 
he  intends  to  contract"  The  anthor  dtea  In 
support  of  this  position  the  cases  of  Boulton 
T.  Jones,  2  H.  &  N.  6M,  and  Cnndy  v.  Lindsay, 
2  App.  Cases,  469.  In  the  latter  case,  where 
"a  person  named  Blenkam  imitated  tbe  sig- 
nature of  a  respectable  firm  named  Blenkiron, 
Induced  A.  B.  to  supply  him  with  goods, 
which  he  afterwards  sold  to  X.,  it  was  held 
an  Innocent  purchaser  could  acquire  no  right 
to  the  goods,  because  as  between  A.  B.  and 
Blenkam  there  was  no  contract"  "Of  him," 
said  Lord  Calms,  "they  knew  nothing,  and 
of  him  they  never  thought  With  him  they 
never  intended  to  deal.  Their  minds  never 
for  an  Instant  of  time  rested  upon  bim.  and 
as  between  him  and  them  there  was  no 
consensus  of  mind,  which  could  lead  to  any 
agreement  or  contract  whatever."  Roof  v. 
Morrisson,  Plummer  &  Co.,  37  IlL  App.  4L 
Tbe  author  In  a  note  adds:  "These  cases 
must  be  distinguished  from  those  where  B. 
deals  with  A.,  supposing  A.  to  be  acting  for 
himself,  when  in  fact  A.  Is  acting  for  an  un- 
disclosed  principal   X." 

Applying  these  principles  to  the  undisputed 
evidence  In  the  case,  it  seems  that  tlie 
appellee  was  led  to  suppose  that  it  was  deal- 
ing with  a  corporation  with  "paid-up  capital" 
and  "a  legal  status."  It  did  not  intend  to 
contract  with  an  individual,  and  was  misled 
by  Dietrich  In  so  doing.    There  was,  tbeie- 
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fore,  no  valid  contract  between  the  appellee 
and  the  appellant,  and  tbe  latter  cannot 
maintain  this  suit  Notwithstanding  the  er- 
rors poli.ted  out  in  tbe  rulings  and  Instruction 
of  the  court,  the  Judgment  must  be  affirmed. 
Judgment  affirmed. 


BALTIMORE  BELT  R.  CO.  et  aL  T. 
BATTLER. 

(Court  of  Appeals  of  Maryland.    JaiL  8, 1908.) 

1.  DAKAGES — YlKDIOnTX    DAKAOKS — IlfSTBUO- 
TIOW. 

In  all  cases  where  the  facts  forbid  the  find- 
ing of  TindlctiTe  damages,  the  jury  must  be 
instructed  to  allow  only  such  sum  as  would 
compensate  plaintiff  for  the  injury  actually 
received. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  Ifi, 
Cent  Dig.  Damages,  H  S43,  544.) 

2.  BAKK — QUBSTIOKS   FOB  JUBT. 

Whether  damages  were  suffered  by  plaintiff 
as  a  direct  consequence  of  acts  of  defendant  al- 
leged to  have  injured  plaintiff's  premises,  and 
the  extent  of  such  damages,  were  questions  for 
the  Jury. 

[£!d.  Note. — For  cases  In  point  see  voL  16, 
Cent.   Dig.   Damages,   |   633J 

3.  Evidence — OFunoNa    of    Ezfebts — Dam- 
ages. 

In  an  action  for  injury  to  real  property, 
a  witness  testifying  merdy  as  an  expert  u  not 
I>ermitted  to  testify  either  as  to  the  fact  or  the 
amount  of  damage  resulting  from  the  injurious 
act,  but  may  give  his  opinion  as  to  the  value 
of  the  property  before  and  after  the  commission 
of  the  alleged  tort. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  2285,  2286,  2341.] 

4.  Sahb — Reasons  fob  Ovtsiojf. 

In  an  action  for  injuries  to  real  property, 
an  expert  witness,  testifying  as  to  the  valae  of 
the  property  before  and  alter  tbe  oommlsslon 
of  the  alleged  tort  may  state  to  the  Jury  the 
reasons  upon  which  his  opinion  is  based,  in 
order  that  they  may  Judge  of  the  value  of  his 
testimony^ 

[Bid.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  237&] 

6.  Sake — Caoss-ExAMiKATioir. 

In  an  action  for  injuries  to  plaintiff's  prop- 
erty from  the  discharge  of  smoke  and  burning 
cinders  from  defendant's  engines,  where  plain- 
tiff had  stated  the  facts  indticing  him  to  believe 
that  cinders  bad  set  fire  to  his  stable,  such 
testimony  could  not  be  excluded  because  on 
cross-examination  he  declined  to  state  that  in 
his  own  knowledge  the  burning  of  the  stable 
was  caused  by  cinders  from  defendant's  engines. 

6.  Railroads — Fibes — Evidence. 

In  an  action  for  injuries  to  plaintiff's  prop- 
erty from  the  discharge  of  smoke  and  cinders 
from  defendant's  engines,  evidence  of  witnesses 
acquainted  with  the  property,  and  who  had 
observed  the  injurious  effects  caused  thereby, 
as  to  the  fact  of  damage  to  the  property,  was 
admissible. 

7.  Witnesses — Redibeot  EXAioNATioif — New 
Mattkb. 

In  an  action  for  injuries  to  plaintiff's  prop- 
erty by  smoke  and  cmders  from  defendant  s 
engines,  defendant  was  not  injured  by  the  ex- 
clusion of  testimony  on  re-examination  of  a 
witness,  to  show  that  the  raising;  of  fruit  and 
regetables  was  one  of  the  uses  giving  a  market 
value  to  lands  in  the  same  city,  and  that  such 
use  would  measure  its  market  value,  no  rpfer- 
enca  having  been  made  to  the  matter,  either 


on  examination  In  chief  or  on  cross-examina- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  {  997.] 

8.  RAII.B0ADS— Fibes— EviDENOK— Condition 
OF  Pbopebtt. 

In  an  action  for  injuries  to  plaintiff's 
property  from  smoke,  cinders,  etc.,  testimony  as 
to  the  condition  of  the  property  at  the  time  the 
witness  was  called  to  testify  thereto  was  prop- 
erly excluded:  the  jury  bemg  treated  as  tem- 
I>orary,  and  tlie  claim  for  damages  limited  to 
the  institution  of  the  suit 

9.  Saioe. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  property  from  smoke  and  cinders, 
a  witness  familiar  with  the  property  was  prop- 
erly permitted  to  describe  the  effects  thereon 
produced  by  smoke,  gas,  vapors,  etc. 

10.  SaJCX — iNBTBUCnONS. 

In  an  action  for  injuries  to  plaintiff's  prop- 
erty from  smoke  and  cinders,  an  instruction 
that  the  Jury  might  allow  such  damages  as  were 
directly  caused  to  his  interest  in  the  premises 
by  reason  of  the  said  smoke,  etc.,  at  the  time 
the  effect  was  first  produced  down  to  the  insti- 
tution of  the  suit,  was  properly  refused,  as  too 
general    and   indefinite. 

11.  Saio. 

In  an  action  for  iojuries  to  plaintiff's 
property  from  smoke  and  cinders  from  the  de- 
fendant s  engines,  an  instruction  that  plaintiff 
eould  not  recover  if,  after  the  institution  of  the 
auit,  the  drawing  of  engines  over  the  tracks 
of  the  railroad  had  ceased,  was  erroneous. 

Appeal  from  Court  of  Common  Pleas; 
George  M.  Sharp,  Judge. 

Action  by  Oeorge  W.  Battler  against 
fbe  Baltimore  Belt  Railroad  Company  and 
another.  Judgment  for  plaintlfl  and  de- 
fendants appeal.    Beversed. 

Argued  before  McSHBRRY,  O.  J.,  and 
BRISCOE,  BOYD,  PAGE,  BCHMUCKBR, 
JONES,  and  BURKE,  JJ. 

Duncan  K.  Brent  and  W.  Irvine  Cross, 
for  appellants.  Oscar  Wolff  and  Alfred  8. 
Nlles,  for  appellee. 

BURKE,  J.  1.  This  Is  an  action  of 
trespass  on  tbe  case,  brought  by  George 
William  Sattler  against  the  Baltimore  Belt 
Railroad  Company  and  the  Baltimore  ft 
Ohio  Railroad  Compady  to  recover  dama- 
ges for  certain  alleged  acts  of  the  defend- 
ants. The  plaintier  is  the  owner  of  two 
nnlmproved  lots  of  ground  in  the  city  of 
Baltimore  on  tbe  east  side  of  Charles  street, 
one  of  which  has  a  frontage  of  60  feet,  and 
the  other  of  100  feet,  on  said  street,  and 
each  has  a  depth  of  about  180  feet  to  an 
alley.  Tbe  Baltimore  Belt  Ballroad  Com- 
pany runs  near  to  the  north  of  said  last- 
mentioned  lot,  and  about  160  feet  north  of 
tbe  flrst-mentloned  lot  The  Baltimore  & 
Ohio  Railroad  Company  runs  engines  and 
trains  of  cars  over  the  tracks  of  the  Balti- 
more Belt  Railroad  Company  under  an  ar- 
rangement between  It  and  the  latter  com- 
pany. The  alleged  tort,  which  constitutes 
the  ground  of  the  action.  Is  stated  in  the 
narr.  in  the  following  words:  "That  from 
the  engines  which  are  run  over  the  said  rail- 
road by  the  defendants  aforesaid,  and  have 
been  for  a  long  time  past,  are  discharged 
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large  quant]  tlee  of  amoke  and  offensive  tin- 
wholesome  Tapors  upon  said  plaintiff's  land, 
and  from  the  engines  and  cars  so  run  by  the 
defendants  aforesaid  there  Is  caused  to  come 
upon  the  plalntUTs  said  land  a  large  amount 
of  noise  and  vibration."  And  the  injury 
which  is  alleged  to  have  resulted  from  said 
unlawful  acts  is  stated  as  follows:  "That 
by  reason  of  said  discharge  of  sm<Ae  and 
offensive  and  unwholesome  vapors  ui>on 
plaintiff's  said  land,  and  by  reason  of  the 
causing  of  said  noise  and  vibration  to  come 
as  aforesaid  upon  the  plaintiff's  said  land, 
the  plaintiff's  said  land  is  rendered  far 
less  desirable  for  dwelling  or  building  pur- 
poses than  it  otherwise  would  be,  the  plain- 
tiff is  deprived  of  the  profits  and  advan- 
tages that  would  reasonably  inure  to  him 
from  the  development  and  Improvement  of 
his  said  property,  and  the  value  thereof  Is 
seriously  impaired."  In  the  case  of  the 
Baltimore  Belt  Railroad  Company  v.  Satt- 
ler,  100  Md.  806,  69  AtL  664.  it  was  decid- 
ed that  the  plaintiff  would  have  a  right 
{o  recover  under  the  declaration  in  this  case, 
provided  the  allegations  thereof  were  sup- 
ported by  the  proof.  That  case  was  revers- 
ed for  errors  found  to  have  been  committed 
by  the  court  In  the  admission  of  certain 
testimony,  and  a  new  trial  was  awarded. 
It  was  retried  in  the  court  of  common  pleas, 
and  resulted  in  a  Judgment  tor  the  plaintiff 
against  the  defendants,  from  which  Judg- 
ment they  have  prosecuted  this  appeaL 
The  evidence  shows  that  between  the  two 
lots  mentioned  In  the  declaration  there  is 
a  lot  Improved  by  a  dwelling  house  in  which 
the  plaintiff  resides,  but  that  the  plaintiff 
does  not  own  this  lot,  and  that  the  adjacent 
lots  on  the  north  and  sOuth  are  used  In 
connection  therewith  as  a  garden  and  lawn. 
During  the  trial  the  defendants  reserved 
21  exceptions  upon  questions  of  evidence, 
and  two  to  the  refusal  of  the  court  to  strike 
out  certain  testimony.  At  the  conclusion  of 
the  case  the  plaintiff  offered  one  prayer, 
which  was  granted,  and  the  defendants 
offered  three  prayers,  and  made  seven  mo- 
tions to  strike  out  testimony.  The  court 
refused  the  defendants'  prayers,  and  also 
their  third,  fourth,  and  fifth  motions.  To 
the  granting  of  the  plaintiff's  prayer,  and  the 
refusal  of  their  prayers,  and  their  third, 
fourth,  and  fifth  motions,  the  defendants 
excepted,  and  this  constitutes  the  twenty- 
fourth  exception. 

2.  While  the  exceptions  are  numerous, 
they  present  little  difficulty,  and  may  be  dis- 
posed of  by  application  thereto  of  well- 
recognized  legal  principles.  In  order  to 
recover.  It  was  incumbent  upon  the  plain- 
tiff to  prove,  first,  his  ownership  or  pos- 
session of  the  land;  secondly,  the  Injurious 
acts  alleged  to  have  been  done  by  the  defend- 
ants, or  one  of  them;  and,  thirdly,  the  dama- 
ges directly  caused  to  his '  interest  in  the 
lots  by  the  wrongs  complained  of.  The 
plaintiff's   title   to   the    lots    was   admitted 


by  the  defendants.  It  was  also  admitted 
that  the  Baltimore  Belt  Bailroad  Company 
is  operated  by  the  Baltimore  &  Ohio  Bail- 
road  Company,  and  has  been  so  operated 
since  August  4,  1895;  that  the  tracks  of  the 
Baltimore  Belt  Railroad  Company  run  im- 
mediately north  of  the  plaintiff's  property, 
and  are  used  by  the  Baltimore  &  Ohio  Rail- 
road Company  in  running  its  trains  t>etween 
Baltimore  and  Philadelphia,  and  have  been 
80  used  since  August  4,  1895.  The  plaintiff 
then  offered  evidence  by  a  number  of  wit- 
nesses tending  to  prove  the  wrongful  acts 
on  the  part  of  the  defendants  alleged  in  the 
narr.,  and  the  injurious  effects  of  said  acti 
upon  his  property.  Upon  this  branch  of  the 
case  it  becomes  important,  in  disposing  of 
some  of  the  questions  raised,  to  refer  to  the 
testimony  of  the  plaintiff.  Ab  to  the  condi- 
tion of  the  property  before  the  Injury  com- 
plained of,  he  testified  that  the  lots  mention- 
ed in  the  declaration  were  used  as  pleasure 
grounds  or  garden,  and  contained  shade 
trees,  flowers,  and  shrubs,  and  were  general- 
ly used  as  a  gentleman's  garden;  that  be 
made  all  the  Improvements  upon  the  prop- 
erty; that  he  graded  it;  that  he  used  the 
lots  as  a  pleasure  ground,  as  a  place  to  gH 
a  little  fresh  air,  and  also  for  having  some 
fruit  there;  that  he  had  some  of  the  finest 
trees  there,  flowers,  and  shrubs,  and  Im- 
ported trees  from  Germany  and  other  places: 
that  there  are  two  tracks  in  the  open  cot 
of  the  Belt  Railroad  Immediately  north  of 
his  property,  over  which  practically  all  of 
the  trains  between  Baltimore  and  Phila- 
delphia and  New  York  run;  that  there  are 
more  than  120  trains  that  pass  that  point 
dally;  and  that  th^  are  passing  continual- 
ly day  and  night 

Ab  to  the  effects  upon  said  lots  due  to  the 
running  of  the  trains,  he  testified  that  tba« 
was  always  a  quantity  of  thick  svoke  with 
gas  and  cinders  thrown  over  his  place;  that 
the  smoke  ruined  all  of  his  fruit,  and  was  so 
bad  that  he  could  not  eat  the  fruit  without 
washing  It;  that  this  takes  the  pleasure 
away;  that  the  cinders  are  falling  all  the  time, 
burning  cinders ;  that  the  brush  on  the  road 
was  set  on  fire,  and  in  that  way  his  fence  was 
set  on  fire  several  times ;  that  his  stable  was 
burned — ^that  Is,  the  fire  commenced  In  the 
grass,  or  old  hay,  and  the  cinders  and  nothing 
else  did  it ;  that  the  gas  smells  very  strongly 
at  times,  and  occasionally  there  is  none, 
according  to  how  the  wind  blows;  that  the 
noise  Is  so  loud  that  you  can  scarcely  under- 
stand each  other  when  you  are  talking; 
that  the  vibration  is  frequently  felt  about 
two  minutes  before  the  train  posses  his 
place ;  that  the  two  tunnels  at  the  end  of  the 
open  cut  cany  the  sound  farther,  and  that 
the  smoke  and  gas  come  out  of  the  tunnels: 
that  the  vibration  and  noise  are  worse  in 
the  house  than  out  doors;  that  the  windon-s 
clatter  and  shake,  and  the  shutters  make  a 
noise ;  that  often  it  seems  like  some  one  was 
breaking  Into  the  house ;  that  the  gas  is  very 
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dlsagreeabl&  It  Is  also  Important  to  note 
that  all  the  testimony  in  support  of  the 
plalntllTB  case  was  limited  to  Injury  and 
damage  to  the  time  between  August  4,  1895, 
when  the  operation  of  the  road  began,  and 
the  8th  day  of  October,  1902,  when  the  suit 
was  brought,  and  by  the  prayer  granted  at 
the  instance  of  the  plaintiff  the  Jury  were 
instructed  to  limit  their  finding  as  to  damages 
to  the  last-named  date.  The  injury  was 
therefore  treated  as  a  temporary,  and  not  a 
permanent,  one,  and  the  case  was  tried  on 
behalf  of  the  plalntifC  upon  this  conception  of 
the  nature  of  the  injury. 

3.  The  main  points  ofcontroversy  turn  upon 
the  question  of  the  proof  and  the  measure 
of  damages.  Many  of  the  numerous  ex- 
ceptions rest  upon  identical  grounds  of  ob- 
jection. There  are  certain  principles  appli- 
cable to  this  branch  of  the  case  which  must 
be  conceded:  First,  there  l>eing  no  element 
In  the  case  which  would  authorize  the  Jury 
to  visit  punistunent  upon  the  defendant,  the 
damages  must  be  limited  to  compensation  for 
Injury  done.  In  all  cases  where  the  facts 
and  circumstances  forbid  the  finding  of 
▼indictive  damages,  the  Jury  must  be  in- 
structed to  allow,  and  tb^  can  only  award 
to  the  plaintiff,  such  sum  as  would  compen- 
sate or  satisfy  him  for  the  injury  actually 
received  by  him  from  the  defendant  This 
should  l>e  precisely  commensurate  with  the 
Injury,  nothing  more  nor  lees.  In  Suther- 
land on  Damages  (2d  Ed)  t  12,  the  rule  is 
thus  stated:  "The  universal  and  cardinal 
principle  Is  that  the  person  injured  shall 
receive  a  compensation  commensurate  with 
bis  loss  or  injury,  and  no  more,  and  it  is  the 
right  of  the  person  who  is  bound  to  pay  this 
compensation  not  to  be  compelled  to  pay 
more,  except  the  cost"  This  role  has  the 
support  of  uniform  adjudications  in  this 
court.  In  the  case  of  the  Redemptorlsts  t. 
Wenig,  79  Md.  355,  29  Atl.  668,  Robinson, 
C.  J.>  in  delivering  the  opinion  of  the  court 
said:  "In  the  absence  of  such  facts  and  cir- 
cumstances as  will  entitle  one  to  exemplary 
damages,  the  general  principle  upon  which 
compensation  for  injuries  to  real  property  Is 
given  is  that  the  plaintiff  shall  l>e  reimbursed 
t»  the  extent  of  his  injury."  Secondly.  The 
question  as  to  whether  damages  were  suffered 
by  the  plaintiff  as  a  direct  consequence  of 
the  acts  complained  of,  and  the  extent  of 
those  damages,  were  questions  for  the  Jury, 
under  proper  directions  by  the  court  This 
court  in  the  case  of  Baltimore  &  Ohio  Rail- 
road V.  Carr,  71  Md.  183,  17  AtL  1052,  held 
that  the  rule  by  which  damages  are  to  be 
estimated  is,  as  a  general  principle,  a  question 
of  law  to  be  decided  by  the  court;  that  Is 
to  say,  the  court  must  decide,  and  Instruct 
the  Jury,  in  respect  of  what  elements,  and 
within  what  limits,  damages  may  be  esti- 
mated In  the  particular  action.  Harker  et  al. 
▼.  Dement  9  Gill,  7,  62  Am.  Dec.  670; 
Hadley  v.  Baxendale,  9  Ezcb.  341,  354.  In- 
deed, it  is  of  the  utmost  importance  that 


Juries  should  be  explicitly  instructed  as  to 
the  rules  by  which  they  are  to  be  governed 
in  estimating  damages;  for,  as  was  Justly 
observed  by  the  court  in  Hadley  v.  Baxen- 
dale, supra,  "if  the  Jury  are  left  without 
a  definite  rule  to  guide  tbem,  it  would,  in 
most  cases,  manifestly  lead  to  the  greatest 
injustice."  Thirdly.  The  medium  by  which 
the  Jury  are  to  be  Informed  as  to  the  fact 
of  damage  and  Its  extent  is  the  testimony 
of  witnesses  offered  in  evidence  at  the  trial. 
"Witnesses  who  are  acquainted  with  the 
property,  and  tiave  observed  the  effects  of 
the  alleged  tort  have  been  generally  allowed, 
after  giving  the  facts  to  the  ixirj,  to  testify 
as  to  the  fact  of  damage."  Baltimore  &  Ohio 
Railroad  Company  v.  Sattler,  supra.  An  ex- 
pert witness,  testifying  merely  as  an  expert 
is  not  permitted  to  testify  either  as  to  the 
fact  or  the  amount  of  damage  resulting  from 
an  injurious  act  but  may  give  his  opinion 
as  to  the  value  of  the  property  before  and 
after  the  commission  of  the  alleged  tort; 
and  he  may  state  to  the  Jury  the  reasons 
upon  which  bis  opinion  is  based,  in  order 
they  may  Judge  of  the  value  of  his  testimony. 
In  the  case  of  a  nuisance  to  private  property 
there  are  many  elements  of  damage  for  which 
the  plaintiff  might  recover.  The  interference 
with  the  reasonable  and  comfortable  use  and 
enjoyment  of  the  property,  and  any  material 
Injury  to  the  property  caused  by  the  nuisance, 
loss  of  sales  or  rental,  may  be,  under  the 
facts  of  the  case,  proper  items  of  damage, 
for  which  recovery  should  t>e  had  In  order 
to  prove  the  extent  of  loss  on  sales  or  rental, 
the  plaintiff  may  be  permitted  to  prove  the 
marlcet  value  of  his  property  before  and  after 
the  injury  complained  of,  as  that  would  be 
the  best  snd  perhaps  the  most  satisfactory, 
way  to  enable  the  Jury  to  Judge  of  the 
testimony  upon  a  claim  for  such  damages ; 
or  such  evidence  may  be  receivable  to  prove 
the  serious  nature  or  character  of  the  wrong 
complained  of,  although  to  introduce  such 
evidence  in  a  case  of  temporary  depreciation 
in  the  value  of  property,  when  no  loss  of 
sales  or  rental  is  shown,  would  tend  to 
complicate  the  case  and  confuse  the  issue. 
4.  We  will  now  consider  the  exceptions 
of  the  defendants  to  the  refusal  of  the  court 
to  strike  out  certain  testimony,  and  their 
exceptions  taken  to  the  admissibility  of  evi- 
dence. The  plaintiff,  in  his  examination  la 
chief,  had  given  to  the  Jury  the  facts  which 
Induced  him  to  believe  that  the  burning  cin- 
ders from  the  defendants'  engines  had  set 
fire  to  and  burned  bis  stable.  On  cross- 
examination  be  declined  to  state  that  he 
knew  as  a  fact  within  his  own  knowledge, 
that  the  burning  of  the  stable  was  caused 
by  cinders  emitted  from  the  engines  of  the 
defendants.  The  defendants'  first  excep- 
tion is  to  the  refusal  of  the  court  "to  strike 
out  the  statements  of  the  witness  that  bis 
stable  was  set  on  fire."  The  plaintiff  hav- 
ing testified  to  facts  from  which  the  Jury 
might  infer  that  the  burning  of  the  stable 
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was  caused  by  the  burning  cinders  from 
tbe  defendants'  engines,  the  testimony  could 
not  be  excluded.  The  second  exception  is 
the  Identical  one  presented  and  passed  on 
adversely  to  the  defendants  in  the  former 
case.  The  third,  fourth,  and  fifth  excep- 
tions were  taken  to  the  action  of  the  court 
in  permitting  the  witnesses  Marriott,  Barker, 
and  Hurst  to  give  to  the  Jury  the  reasons 
in  support  of  their  opinion  as  to  tbe  value 
placed  by  them  on  the  plaintiff's  lots.  It 
is  proper,  as  we  have  said,  for  the  wit- 
ness to  state  his  reasons  for  the  vaioation 
he  has  placed  upon  the  property.  The 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  fifteenth 
exceptions  were  taken  to  the  action  of  the 
court  in  allowing  witnesses  who  were  ac- 
quainted with  the  property,  and  observed 
the  injurious  effects  caused  thereto  by  the 
smoke,  gas,  cinders,  etc.,  emitted  from  the 
defendants'  engines,  to  testify  as  to  the  fact 
of  damage  thereby  caused  to  the  property. 
This  testimony  was  properly  admitted. 
The  sixteenth,  seventeenth,  and  eighteenth 
exceptions  were  taken  to  certain  questions 
asked  David  Stewart  on  re-examination, 
designed  to  show  that  tbe  raising  of  fruit 
and  vegetables  was  one  of  tbe  uses  which 
gave  a  market  value  to  land  in  Baltimore 
city,  and  was  one  of  the  most  advantageous 
uses  to  which  property  might  be  applied 
In  the  city,  and  that  it  Is  such  a  use  as 
would  measure  its  market  value.  We  do  not 
find  that  the  court  was  wrong  in  refusing 
this  testimony,  or  that  any  injury  was  there- 
by done  the  defendants.  The  evidence 
was  not  strictly  admissible  on  re-examina- 
tion, and  it  was  an  attempt  to  introduce  a 
matter  to  which  no  reference  was  made, 
either  In  the  examination  in  chief  or  In  the 
cross-examination.  Moreover,  it  appears 
that  the  witness  subsequently  testified  that 
the  purpose  for  which  tbe  plaintiff  was 
using  bis  lots,  viz.,  "for  pleasure  grounds, 
or  garden  containing  shade  trees,  flowers, 
shrubs,  and  generally  as  a  gentleman's  gar- 
den," In  no  way  affected  his  opinion  as  to 
tbe  value  of  the  property.  Tbe  nineteenth 
exception  was  to  the  refusal  of  the  court 
to  permit  testimony  as  to  the  condition  of 
the  property  at  the  time  the  witness  was 
called  to  testify.  This  testimony  was  clear- 
ly Immaterial  and  Irrelevant,  as  the  injury 
was  treated  as  temporary,  and  the  claim 
for  damages  limited  to  the  Institution  of  the 
suit  The  twentieth  exception  was  to  the 
action  of  the  court  in  permitting  certain 
questions  to  I>e  asked  the  witness  Caughey 
on  cross-examination.  These  questions  were 
designed  to  test  the  accuracy  and  value 
of  tbe  testimony  given  in  the  examination 
in  chief,  and  replies  thereto  were  properly 
admitted  in  evidence.  The  twenty-first, 
twenty-second,  and  twenty-third  exceptions 
were  taken  to  certain  questions  propounded 
to  Mr.  Martlen,  an  expert  witness  called 
by  the  defendants.    The  object  of  these  ques- 


tions was  to  show  on  cross-examination  that 
the  wrong  complained  of  In  the  declaration 
affected  the  value  of  the  plaintiff's  pnq^- 
erty,  and  the  answers  of  the  witness  to 
these  questions  were   clearly    admissible. 

The  defendants'  third,  fourth,  and  fifth 
motions  to  strike  ont  the  testimony  of  David 
W.  Laws,  specified  in  tbe  motion,  vresee  ptvp- 
erly  overruled.  The  witness  was  fanUllar 
with  the  plaintiff's  property,  and  in  his  evi- 
dence described  the  effects  prod  need  bj 
tbe  smoke,  gas,  vapors,  eta,  upon  the  prop- 
erty. We  cannot  see  what  possible  objec- 
tion there  could  be  to  this  evidence.  To 
say  that  the  plaintiff  could  not  prove  these 
facts  by  a  witness  who  had  personal  knowl- 
edge of  tbe  situation  and  conditions  would 
be  to  deny  to  the  plaintiff  the  right  to  prove 
the  facts  which  constitute  his  cause  of  ac- 
tion. We  find  no  error  in  any  of  the  rul- 
ings of  the  court  on  questions  of  evidence,  or 
on  the  motions  to  strike  out  testimony. 

5.  We  will  now  examine  the  rultnga  of 
the  court  on  tbe  prayers.  The  plaintiff 
having  offered  evidence  tending  to  support 
the  allegations  of  the  narr.,  tliat  the  defend- 
ants had  committed  the  wrongs  therein  stat- 
ed, bis  first  and  only  prayer  submitted  tbe 
finding  of  those  facts,  and  their  Injnrloos 
effects  upon  the  property  of  the  plaintiff 
to  the  Jury.  It  then  told  the  Jury  that,  if 
they  should  find  the  facts  recited  In  the  pray- 
er, "then  the  Jury  may  find  for  tbe  plaintiff, 
and  may  allow  him  such  damages  as  tliey 
may  find  from  tbe  evidence  to  have  been 
directly  caused  to  his  Interest  in  the  prem- 
ises by  reason  of  the  said  smoke,  gas,  vap- 
ors, noise,  and  vibration  from  tbe  time  said 
effect  was  first  produced  down  to  tbe  in- 
stitution of  this  snlt"  This  prayer  was  too' 
general  and  indefinite.  It  failed  to  direct 
the  Jury  as  to  the  precise  elements  or  Items 
of  damage  for  which  the  plaintiff  was  «i- 
Htled  to  recover,  in  case  tlie  Jury  sbonld 
find  the  fapts  recited  in  the  prayer.  It  was 
the  duty  of  the  court  to  have  directed  tite 
Jury's  attention  to  these  Items  of  loss.  If 
the  Jury  believed  the  plainttfTs  evidence, 
he  was  entitled  to  recover  damages  for  the 
Interference  to  the  reasonable  and  comfort- 
able enjoyment  of  his  property  catised  by 
tbe  defendants,  and  also  for  any  mat»lal 
Injury  or  destruction  of  his  property.  He 
had  testified  to  the  extent  of  this  Interfer- 
ence with  his  use  and  occupation  of  tbe  prop- 
erty, and  that  his  fence  was  destroyed  and 
his  fruit,  etc.,  injured.  For  all  such  dama- 
ges he  was  entitled  to  recover,  but  it  vras 
the  duty  of  the  court  to  have  pointed  ont 
and  limited .  the  items  of  loss  for  which 
the  plaintiff  might  recover  under  the  testi- 
mony. This  was  not  done  by  the  granted 
prayer,  but  the  Jury  was  left  very  much  at 
large  as  to  tbe  question  of  damage.  They 
were  told  to  allow  such  damages  as  tb^ 
might  find  to  have  been  "directly  caused 
to  his  Interest  in  the  property"  by  the  al- 
leged tort    The  plaintiff  had  offered  a  cr<!at 
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deal  of  evidence  as  to  the  d^redatlon  of 
the  value  of  the  lots  during  tbe  period  cot- 
«red  by  the  salt,  but  be  offered  no  evidence 
of  actual  loes,  eltber  by  Bales  or  rental, 
by  reason  of  tbe  mere  diminution  In  tbe 
market  value  of  the  property.  But,  under 
the  general  and  unrestrained  terms  of  tbe 
prayer,  tbe  Jury  may  have  felt  themselves 
at  liberty,  in  the  light  of  tbe  evidence,  to 
bave  assessed  substantial  damages  for  this 
temporary  diminution  In  tbe  market  value 
of  the  land  In  addition  to  damages  for  In- 
terference to  the  reasonable  use  and  oc> 
cnpatlon  of  tbe  property  by  tbe  plaintiff, 
as  well  as  damages  for  such  material  in- 
jury to  the  proi)erty  Itself  as  they  may  bave 
found  to  have  been  occasioned  by  the  defend- 
ants. Tbe  defendants'  first  prayer  was 
properly  refused — first,  because  It  was  cal- 
culated to  mislead  the  Jury  as  to  tbe  real 
Issues  4nT0lved;  secondly,  because  there  was 
DO  evidence  In  tbe  case  to  support  tbe 
hypotheses  upon  which  the  prayer  was  bas- 
ed. Malone's  Case.  78  Md.  268,  20  Atl.  900, 
0  L.  R.  A.  737,  26  Am.  St  Rep.  595;  Bpang- 
ler's  Case,  86  Md.  S62,  88  AU.  270,  63  Am. 
St  R^.  53S.  Tbe  defendants'  second  pray- 
er  ought  to  bave  been  granted,  because,  as 
we  said  In  discussing  tbe  plalntUTs  first 
prayer,  there  Is  no  evidence  In  the  case  of 
any  loss  or  damage  to  the  plaintiff  caused 
by  tbe  mere  diminution  In  the  value  of  his 
lots.  Tbe  defendants*  third  prayer  was 
properly  refused,  because  It  asserted  that 
tbe  plaintiff  could  not  recover,  it  tbe  Jury 
should  find  tbe  existence  of  a  certain  fact 
occurring  after  tbe  institution  of  tbe  suit, 
Tlz.,  that  tbe  drawing  of  steam  engines  over 
tbe  tracks  of  tbe  railroad  bad  ceased.  This 
was  clearly  erroneous.  For  error  in  grant- 
ing tbe  plaintiff's  first  prayer,  and  refusing 
tbe  defendants'  second  prayer,  tbe  Judgment 
must  be  reversed. 

Judgment  reversed,  and  a  new  trial  award- 
ed, with  costp  to  the  appellants. 


CAMPBBLIi  T.  McCRELLIS. 

(Supreme  Court  of  New  Jersey.    Mardi  S, 
1906.) 

Appeal — Habmucsb  Ebbob. 

The  judgment  of  the  district  court,  sup- 
ported by  direct  and  uncontradicted  testlmoiiy, 
will  not  be  reversed  because  of  the  erroneous 
admission  of  evidence  that  added  nothing  to 
the  strength  of  tbe  appellee's  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {§  4153-4160.J 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Pertb 
Amboy. 

Action  by  Charles  B.  Campbell,  ocecutor, 
against  Cornelius  B.  McCrellls.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  November  term,  1906,  before  DIX- 
ON, GARRISON,  and  SWATZE,  JJ. 


Adraln,    Sllzer   &   Pearse,   for   appellant 
Betiunan  &  ^)enca:,  for  appellee. 
• 

GARRISON,  J.  To  sustain  an  action 
brought  for  the  contract  price  of  16  car  loads 
of  sand,  sold  and  delivered  to  the  defendant 
by  Thomas  Guest  in  his  lifetime,  the  plain- 
tiff, who  Is  the  executor  of  Guest's  will, 
offered  in  evidence  a  book  into  which  his 
testator's  daughter  had  copied,  from  cer^ln 
bills  of  lading,  the  amounts  of  sand  stated 
in  tbe  bills  to  bave  been  shipped  by  the  testa- 
tor to  tbe  defendant  Tbe  book  was  ad- 
mitted In  evidence  upon  this  proof  over  tbe 
objection  of  the  appellant  The  bills  of 
lading  were  also  admitted  without  further 
proof,  although  later  they  were  Identified 
by  a  witness  as  bills  Issued  by  the  Pennsyl- 
vania Railroad  Company. 

Both  tbe  book  and  the  bills  of  lading  were, 
we  think,  Impn^erly  admitted. 

Later  in  tbe  trial,  however,  the  wife  of 
tbe  testator  testified  tbat  she  was  present 
when  tbe  sand  in  question  was  sold  to  tbe 
defendant  and  the  price  agreed  upon,  and 
tbat  afterward  tbe  defendant  in  her  presence 
bad  examined  tbe  bills  of  lading  offered  In 
evidence  and  bad  said  tbat  they  were  all 
right  and  that  be  was  ready  to  pay  tbe  bill; 
and  she  further  testified  tbat  the  only  reason 
why  be  did  not  do  so  was  because  tbe 
witness'  daughter  was  not  present  to  sign 
a  receipt,  witness  herself  being  unable  to 
write.  This  testimony  rendered  tbe  bills 
of  lading  relevant  upon  this  aspect  of  the 
appellee's  case,  and  as  the  book  was  avow- 
edly a  mere  copy  of  these  bills  its  admission 
must  be  deemed  harmless  In  view  of  the 
fact  that  the  appellant  when  on  the  witness 
stand  did  not  attempt  to  deny  the  admission 
ascribed  to  him  by  the  foregoing  testimony 
as  to  the  correctness  of  the  bills  and  the 
amount  claimed  to  be  due  from  hbn. 

TJnder  these  clrcuipstances  the  copy  of  the 
bills  contained  in  tbe  book  was  mere  surplus- 
age that  could  add  nothing  to  the  strength 
of  the  plaintifTs  case.  Tbe  finding  of  fact 
by  tbe  district  court  upon  which  its  Judgment 
rests  being  thus  supported  by  direct  and 
uncontradicted  testimony,  in  no  wise  con- 
nected with  or  dependent  upon  the  book,  is 
afiflrmed,  notwithstanding  tbe  technical  error 
in  the  admission  of  the  latter  in  evidence. 

The  Judgment  of  tbe  district  court  of 
Pertb  Amboy  is  afftrmed,  with  costs. 


NEAFIE  V.  HOBOKEN  PRINTING  St  PUB- 
LISHING CO. 

(Supreme  Court  of  New  Jersey.    Feb.  28,  1906.) 

Libel— Pun iTivK  Damages. 

A  corporation  publishing  a  newspaper  Is 
not  liable  to  punitive  damages  for  the  publica- 
tion of  a  libel  without  the  knowledge  of  the 
managing  editor  or  any  other  person  entitled  to 
represent  the  corporation,  where,  on  attention 
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being  called  to  the  article  and  a  request  made 
therefor,  a  retraction  was  published. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Ubel  and  Slander,  §S  168,  350,  851.] 

Action  by  Mary  J.  Neafle  against  the 
Hobolcen  Printing  ft  Publishing  Company. 
Verdict  for  plaintiff.  Heard  on  defendant's 
rule  to  show  cause  why  the  verdict  should 
not    be    set    aside.    Rule    made    absolute. 

Argued  June  term,  1905,  before  GUM- 
MERE,  Q.  J,  and  FORT,  PITNBT,  and 
REED,  JJ. 

William  D.  EJdwards,  for  the  rule.  William 
H.  Speer,  for  defendant 

OUMMERE,  G.  J.  This  Is  an  action  for 
libel,  brought  against  the  defendant,  a  cor- 
poration, for  damages  caused  by  a  libelous 
publication  printed  In  the  Observer,  a  dally 
newspaper  published  by  It  In  Hobolcen.  The 
verdict  went  for  the  plaintiff,  and  the  Jury 
assessed  her  damages  at  ^,000.  The  de- 
fendant was  allowed  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and 
assigns  numerous  reasons  why  the  rule 
should  be  made  absolute.  Only  one  of  these 
reasons,  however,  needs  to  be  considered  In 
disposing  of  the  case,  namely,  that  the 
trial  justice  erred  in  charging  the  jury  that 
It  might  assess  exemplary  or  punitive  dam- 
ages against  the  defendant. 

The  charge  was  that  such  damages  might 
be  recovered,  If  the  jury  were  satisfied  that 
the  publication  was  malicious  on  the  part 
of  the  defendant,  and  that  it  was  published 
from  actual  111  will,  or  from  an  intentional 
disregard  of  the  rights  of  the  plaintiff.  In 
the  case  of  Peterson  v.  Middlesex  &  Somer- 
set Traction  Co.,  decided  by  the  Court  of 
Errors  and  Appeals  at  the  November  term, 
1904,  and  reported  In  69  Atl.  456,  it  is  de- 
clared that  In  this  state  the  liability  to  re- 
Q)ond  in  punitive  damages  is  ordinarily  limit- 
ed to  the  actual  wrongdoer,  and  that  those 
who  are  only  consequentially  responsible  for 
the  wrongdoer's  act,  on  account  of  their  re- 
lation to  him,  are  excluded  from  such  liabili- 
ty, unless  they  have  participated  in  the  act 
expressly,  or  Impliedly,  by  conduct  authoriz- 
ing or  approving  it,  either  before  or  after 
it  was  committed. 

The  evidence  produced  on  the  part  of  the 
defendant,  and  sent  up  with  the  rule,  dis- 
closes that  the  libelous  article  complained  of 
emanated  from  a  reporter  on  the  newspaper, 
and  that  It  went  Into  the  paper  after  being 
supervised  by  the  city  editor;  that  it  was 
published  without  the  knowledge  of  the  man- 
aging editor,  the  executive  bead  of  the  cor- 
poration, who  was  absent  from  duty  on  the 
day  of  the  publication  by  reason  of  sickness; 
and  that  subsequently,  upon  his  attention 
being  called  to  the  article  by  a  representa- 
tive of  the  plaintiff  and  a  request  made  for 
a  retraction,  such  retraction  was  published 
in  the  paper.  No  proof  was  offered  on  the 
part  of  the  plaintiff  from  which  It  could  be 
fairly   inferred   that   either   the   managing 


editor,  or  any  other  person  entitled  to  repre- 
sent the  corporation,  authorized  the  pnbli-  . 
cation  of  the  libel  before  its  Insertion  In  the 
paper,  or  in  any  way  ratified  such  action  . 
subsequently.  In  this  condition  of  tlie  evi-  ' 
deuce,  there  was  nothing  to  Justify  a  0iiding 
by  the  jury  that  the  publication  was  malicious 
on  the  part  of  the  defendant  And  this  was 
the  situation  which  the  case  would  have  pre- 
sented, even  without  the  evidence  submittetl 
by  the  defendant  for  the  purpose  of  rebut- 
ting any  inference  of  prior  authorization,  or 
subsequent  ratificatl<m.  The  right  to  recoT» 
punitive  damages  rests  primarily  upon  tlie 
single  ground  of  wrongful  motive,  an  1  when 
such  motive  is  not  inberent  in  the  offen.se 
which  fixes  the  defendant's  legal  liability,  tbe 
burden  rests  upon  the  plaintiff  of  presenting 
some  proof  from  which  such  wrongful  motive 
may  be  inferred.  Absence  of  proof  that  tlie 
employer  did  not  authorize  the  servant's  act 
before  it  was  done^  or  did  not  afterward 
ratify  it  "cannot"  to  quote  tbe  language 
of  Mr.  Justice  Oarrison  in  Haines  v.  Scboltz. 
50  N.  J.  Law.  481,  14  Atl.  4SS,  "be  per- 
mitted to  take  the  place  of  evidence  that  be 
did  authorize  it  or  did  ratify  it  without  lead- 
ing to  a  most  dangerous  extension  of  tbe  doc- 
trine respondeat  superior."  As  la  pointed 
out  In  that  case,  the  doctrine  "is  a  rule  of 
limitation  as  well  as  of  liability.  If  a  princi- 
pal must  on  tbe  one  hand,  answer  for  hU 
agent's  wrongdoing,  on  the  other  bandL  his 
liability  is  circumscribed  by  the  scope  of  bis 
agent* 8  employment,  unless  there  be  proof  of 
a  ratlflcation  by  him  of  his  agent's  mis- 
conduct" 

It  was  error  to  permit  the  jury  to  aasess 
punitive  damages  against  the  defendant  and 
for  this  reason  tbe  rule  to  show  canae  most 
be  made  absolute. 


BOARD   OF   EDUCATION   OF    FRELIXG- 
HUTSEN  rP.  V.  ATWOOD,  County  Su- 
perintendent of  Public  Instruction. 
(Supreme  Court  of  New  Jersey.    Feb.  27,  1006.) 

Schools  and  School  Districts  —  School 
Facilities— Failube  to  Fubmish. 

The  failure  of  the  board  of  education  of  a 
township  to  provide  transportation  for  children 
living  remote  from  the  schoolhouse  is  not  such  a 
failure  to  provide  "suitable  school  facilities  and 
accommodations"  under  section  126  of  the 
school  law  (P.  L.  1904,  p.  48)  as  to  authorize 
the  county  superintendent  of  schools  to  transmit 
to  the  custodian  of  the  school  moneys  an  order 
to  direct  him  to  withhold  from  the  district  all 
moneys  in  his  hands  to  the  credit  of  such  school 
district  received  from  the  state  appropriation  or 
from  the  state  school  tax. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  board  of  education  of 
Frelinghuysen  township  against  Franklin 
T.  Atwood,  county  superintendent  of  public 
instruction,  to  review  an  order  of  anch  su- 
perintendent   Order  set  aside. 

Argued  November  term,  1905,  before 
FORT,    REED,    and    QARRBTSON,    JJ. 
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WHUam  H.  Morrow,  for  prosecntor.    The 
Attorney  General,  for  defendant 

OARRETSON,  3.  The  writ  in  tbls  case 
4>rlng8  up  an  order  of  the  superintendent 
of  public  scbools  In  the  county  of  Warren 
as  follows:  "To  the  Custodian  of  School 
Moneys  of  the  School  District  of  Frellng- 
buysen — Sir:  You  are  hereby  directed  to 
withhold  the  amount  of  school  moneys  in 
your  hands  from  the  school  moneys  appro- 
priated to  your  school  district,  because 
children  of resldlnit  In  the  school  dis- 
trict of  Frellngbuysen  are  not  provided  with 
«uitable  school  prlTileges.  Dated  23d  day  of 
Feb.  1906.  P.  T.  Atwood,  CJounty  Super- 
intendent." Tbls  order  was  approved  in 
writing  February  24,  1005,  to  take  effect 
March  6,  1905,  by  the  State  Superintendent 
ot  Public   Instruction. 

This  action  is  claimed  to  be  authorized 
l>y  section  126  of  the  school  law  of  1903  (P. 
£..  1004,  p.  48).  Tbls  section  is  as  follows: 
"Each  school  district  shall  provide  suit- 
able school  facilities  and  accommodations 
for  all  children  residing  in  the  district  and 
desiring  to  attend  the  public  schools  there- 
in. Whenever  such  school  facilities  or  ac- 
commodations shall  t>e  inadequate  and  un- 
sulted  to  the  number  of  pupils  attending 
<a  desiring  to  attend  such  schools  the  coun- 
ty superintendent  of  schools  shall  transmit 
to  the  custodian  of  the  school  moneys  of  the 
school  district  an  order  directing  him  to 
.withhold  from  the  district  all  moneys  in  his 
liands  to  the  credit  of  such  school  district 
xecelved  from  the  state  appropriation  or 
tiom  the  school  tax  until  suitable  facili- 
ties or  accommodations  shall  be  provided, 
-and  shall  notify  the  board  of  education  of 
such  district  of  his  action  with  the  reasons 
therefor.  Such  order  shall  not  take  effect 
4intil  approved  in  writing  by  the  State  Su- 
:perlntendent  of  Public  Instruction,  and 
said  approval  shall  state  when  said  order 
shall  take  effect" 

The  respect  in  which  the  testimony  shows 
-the  board  of  education  to  have  been  delln- 
.<iaent  was  in  failing  to  provide  transporta- 
"tion  for  certain  children  living  remote  from 
:the  schoolhouse.  Section  117  (page  45)  of 
-the  same  act  provides:  "Whenever  in  any 
•district  there  shall  be  children  living  re- 
mote from  the  schoolhouse,  the  board  of 
-education  of  such  district  may  make  rules 
and  contracts  for  the  transportation  of 
such  children  to  and  from  school."  We  do 
Dot  think  that  the  failure  of  the  board  of 
-education  to  provide  transportation  for 
children  living  remote  from  the  schoolhouse 
was  a  failure  to  provide  suitable  school 
facilities  and  accommodations  for  all  chil- 
dren residing  In  the  district  desiring  to  at- 
tend the  public  scbools  therein  within  the 
meaning  of  section  126. 

Section  126  Is  the  first  of  six  sections 
which  make  up  "Article  10 — School  Houses." 
All  the  other  five  sections  refer  specifically 


to  school  buildings,  the  manner  of  their 
construction,  etc.,  and  so  we  think  that 
"suitable  school  facilities  and  accommoda- 
tions," as  used  In  that  section,  referred  to 
the  buildings  mentioned  in  the  article.  Be- 
sides, the  furnishing  of  transportation  to 
children  living  remote  from  sohoolbouses 
Is  permissive  to  tlie  Iraard  of  education, 
not  mandatory  upon  them.  Section  117, 
wliich  is  the  second  section  of  actlcle  9  of 
the  school  law,  which  is  the  article  relating 
to  "pupils,"  says  the  l>oard  of  education 
"may"  make  rales  and  contracts  for  the 
transportation  of  children  living  remote 
from  the  schoolbouses,  not  "must"  make  them. 

The  county  superintendent  of  public 
schools  being  without  power  to  make  the 
order  complained  of,  there  could  t>e  no  ap- 
peal from  bis  order  to  the  State  Superin- 
tendent, and,  the  order  l)elng  outside  of  the 
jurisdiction  of  the  county  superintendent. 
It  was  only  remediable  by  certiorari  to  this 
court 

The  order  complained  of  is  set  aside, 
with  costs. 


McAllister  t.  McAllister. 

(Court  of  Chancery  of  New  Jersey.    March  3, 
1906.) 

DiVOBCB— Dbsebtion— Evidescb. 

Where  parties  intermarry  clandestinely, 
without  any  intention  of  establishing  a  matri- 
monial domicile,  and  on  an  agreement  to  live 
separately  for  the  present,  the  separate  living 
of  the  husband  will  not  he  a  desertion  of  the 
wife  until  she  repudiates  the  agreement  for  sep- 
arate living  by  offering  to  live  with  him  and  de- 
manding that  he  should  provide  for  their  living 
together.  A  demand  by  the  wife  tltat  the  hus- 
band should  support  her  will  not  be  sufficient, 
unless  accompanied  by  a  bona  fide  offer  to  live 
with  him. 
(Syllabus  by  the  Court) 

Petition  by  Maria  McAllister  against 
Robert  Fulton  McAllister  for  divorce.  Pe- 
tition dismissed. 

Robert  H.  McAdams,  for  petitioner. 

MAOIE,  Cb.  The  parties  to  this  cause, 
while  resident  in  Connecticut,  came  to  Brook- 
lyn, N.  T.,  and  were  there  married.  After 
marriage,  each  returned  to  the  residence 
each  bad  previously  occupied.  The  marriage 
was  clandestine,  under  an  agreement  by  each 
not  to  publicly  disclose  the  fact,  and  neither 
expected  that  a  matrimonial  domicile  would 
be  adopted  for  the  present  The  petitioner 
testifies  that  after  a  short  time  she  heard 
rumors  of  her  husband's  attentions  to  another 
woman,  and  threatened  to  disclose  the 
marriage  unless  the  attentions  ceased.  She 
did  make  a  disclosure,  and  bis  parents  ask- 
ed her  to  come  and  live  with  them.  She 
declares  that  her  husband  then  stated  tha^ 
if  she  did,  he  would  leave  bis  parents'  house. 
Of  this  testimony  there  is  no  corroboration. 
She  further  declares  that  her  husband,  having 
lost  his  employm^t  la  Connecticut,  desired 


Digitized  by  VjOOQIC 


1132. 


62  ATLANTIC  REPORTER. 


Ci.i. 


her  to  go  to  her  parents'  honse  In  New  Jersey, 
promising  that  when  he  procured  employ- 
ment he  would  "do  the  right  thing  by  her." 
There  is,  likewise,  no  corroboration  of  this 
evidence. 

An  agreement  of  married  people  to  live 
separately,  is  contrary  to  public  policy. 
Either  of  than  may  repudiate  it,  and  by  a 
prefer  demand  for  a  resumption  of  the  mari- 
tal relation  may  require  the  other  to  perform 
the  marital  duties  of  companionship  and 
support  Such  a  demand  must  be  accom- 
panied with  a  bona  flde  expression  of  wil- 
lingness  to    live    In    the    marital    relation. 

Currier  ▼.  Currier,  68  N.  J.  Bq. ,  59  Atl.  4. 

The  master,  to  whom  the  cause  was  referred, 
has  reached  a  conclusion  that  such  a  demand 
was  made  and  refused,  and  that  a  desertion 
was  thereby  proved.  I  am  unable  to  approve 
that  conclusion.  Upon  petitioner's  own  evi- 
dence, her  demand  was  simply  for  support. 
Whether  that  evidence  was'  corroborated,  ad- 
mits of  doubt  If  corrol>orated,  it  was  con- 
cededly  unaccompanied  with  any  expression 
of  willingness  to  perform  her  duty  as  a  wife. 
The  parties  bad  married  with  no  intention 
of  living  together.  Before  the  husband  could 
be  put  in  the  wrong,  the  petitioner  was  bound 
to  express  her  willingness  to  live  with  him 
and  to  demand  that  they  should  live  to- 
gether. 

In  my  judgment  the  evidence  is  Insuffl- 
dent  to  support  a  decree  of  divorce,  and  the 
petition  should  be  dismissed. 


HAOLET  V.  BOARD  OP  CHOSEN  FRBB- 

H0EJ5ERS   OF   PASSAIC   COUNTY. 
(Supreme  Court  of  New  Jersey.    Feb.  28,  1006.) 

1.  Evidence  —  yAi.Tri  or  Real  Pbofebtt  — 
Sale  or  Adjacent  Land. 

In  proceedings  to  condemn  land  border- 
ing on  a  river  for  the  construction  of  an  ap- 
proach to  a  bridge,  evidence  of  the  price  re- 
ceived by  the  owner  of  land  on  the  opposite 
side  of  the  river  taken  for  the  other  approach 
to  the  bridge  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  Sf  267,  1215.] 

2.  Appeai/— Habmless  Ebbob— Admission  or 
Evidence. 

In  proceedings  by  the  board  of  freeholders 
ttf  condemn  land  for  an  approach  to  a  bridge, 
any  error  in  the  admission  of  evidence  of  the 
plan  of  the  proposed  bridge  was  not  prejudicial 
to  the  board,  since,  in  the  aljsence  of  any  proof 
on  the  subject,  the  presumption  is  that  the 
hridge  will  be  of  such  a  character  as  to  do  the 
most  injury  to  the  remaining  property  of  the 
landowner. 

Error  to  Circuit  Court  Passaic  County. 

Condemnation  proceedings  by  the  board  of 
chosen  freeholders  of  the  county  of  Passaic 
against  Mary  E.  Hadley.  From  the  judg- 
ment of  the  circuit  court  the  board  of  free- 
holders brings  error.    Affirmed. 

Argued  Novemlter  term,  1905,  before 
GUMMERE,  0.  J.,  and  HENDRICKSON 
and  PITNEY,  JJ. 


Harry  Meyers,  for  plaintiff  In  error. 
John  B.  Humphreys,  for  defendant  In  enror. 

GUMMERE,  O.  J.  The  board  of  free- 
holders of  Passaic  county  condentned  certain 
property  of  Mrs.  Hadley,  bordering  upon 
the  Passaic  river.  In  the  city  of  Passaic,  tor 
the  purpose  of  constructing  the  approach  t» 
a  bridge  over  the  river  thereupon.  The 
commissioners  appointed  in  the  proceedings 
having  made  their  award,  an  appeal  was 
talcen  to  the  Passaic  circuit  court.  This 
writ  of  error  was  sued  out  to  review  the 
judgment  entered  upon  the  verdict  render- 
ed on  that  appeal. 

The  first  error  assigned  Is  to  the  admia- 
sion  of  the  testimony  of  one  Zabriskle   as 
to  the  price   which   he  received    from   the 
board  of  freeholders  of  Bergen  county  for 
land    directly    across   the  river    from    Mrs. 
Hadiey's,  and  upon  which  the  other   abut- 
ment of  the  bridge,  apparently,  was  to  rest 
This  testimony   seems  to  us   to   have    been 
competent    In    Lalng   t.   United    Railroads 
&  Canal  Co.,  54  N.  J.  Law,  576,  25  Atl.  40», 
33  Am.  St  Rep.  6S2,  It  is  declared  that,  on 
an  Inquiry  as  to  the  value  of  lands,   evi- 
dence of  sales  of  other  land  in  the  neigh- 
borhood Is  competent  where  there  la  a  snb- 
Btantial   similarity   between  the  properties; 
and  it  is  said  that  much  must  be  left  to  the 
discretion  of  the  trial  judge  in  the  detei^ 
minatlon  of  tiie  preliminary  question  wheth- 
er the  conditions  are  such  as  easily  to  admit 
of   reasonable   comparison.     The    ZabriAie 
tract  was  similar  in  its  cbaracto'  to  the 
Hadley  tract    Its  principal  value  was  as 
dock  property  upon  a  tidal  stream.    Although 
not  so  valuable  because  further  away  from 
the  cl^  of  Passaic  than  the  Hadley  tract 
still  It  afforded  some  criterion  of  the  value 
of  the  latter. 

The  only  other  error  assigned  Is  to  the 
admission  of  the  plan  of  the  proposed  bridge. 
The  ground  of  the  assignment  is  that  there 
was  no  testimony  that  this  plan  had  bean 
finally  adopted,  and  a  contract  made  for  the 
construction  of  a  bridge  in  accordance  there- 
with. The  plan  seems  to  us  to  have  been 
competent  as  tending  to  show  what  it  was 
proposed  to  do  by  the  board  of  freeholders 
at  the  time  when  the  land  was  sought  to  be 
taken.  But  even  If  Incompetent  the  error 
in  admitting  it  was  harmless  for  this  reason. 
In  the  absence  of  any  proof  on  the  subject 
the  presumption  is  that  the  bridge  to  be 
erected  will  be  of  such  a  character  as  to 
do  the  most  Injury  to  the  remaining  prop- 
erty of  the  landowner.  National  Docks, 
etc.,  Co.  v.  United  Companies,  63  N.  J.  Law, 
217,  21  Atl.  570,  26  Am.  St  Rep.  421;  Pater- 
son  &  Newark  R.  R.  Co.  v.  Newark,  61  N. 
J.  Law,  80,  38  Atl.  689. 

The   Judgment   under   review   should  be- 
affirmed. 
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YOUNG  ▼.  LANDIS  TP.  «t  al 

<Snpreme  Court  of  New  Jersey.    Feb.  26,  1908.) 

Dbdicatiow— Limited  Publio  Use. 

Land  may  be  dedicated  to  a  restricted  pub- 
lic use,  and.  If  accepted,  muat  be  taken  for  tbe 
limited  purpose  only. 

[Ed.  Note. — For  cases  in  point,  Ms  yoL  IS, 
Cent  Dig.  Dedication,  |  99.] 

(Syllabus  by  the  Coart.) 

Certiorari  by  Oeotse  B.  Yonng  to  review  an 
ordinance  of  the  township  of  liandla.  Ordl> 
nance  set  aside. 

Argned  NoTember  term,  1906,  before 
SWATZB  and  DIXON,  JJ. 

Henry  8.  Alvord  and  Howard  Carrow,  for 
prosecntor.  Royal  P.  Tuller  and  Walter  H. 
Bacon,  for  defendants. 

DIXON,  J.  At  the  February  term,  1802, 
the  court  ordered  the  present  writ  of  cer- 
tiorari to  be  dismissed  for  Informality 
<YonnK  v.  Crane,  67  N.  J.  Law,  453,  61  AtL 
4S2),  bnt  afterwards  It  was  reinstated  and 
amended  to  comply  with  the  views  of  the 
court  by  bringing  in  the  township  of  LanJla 
as  a  defendant  It  Is  now  before  us  for  con- 
slderatlou  on  the  merits.  Tbe  ordinance  an- 
der  review  was  passed  June  11,  1901,  and 
requires  that  the  driveway  of  Lendis  avenue 
between  Main  avenue  and  the  borough  of 
Vineland  be  made  70  feet  wide,  being  35  feet 
on  each  side  of  its  center  line,  and  that  all 
poles,  posts,  and  trees  within  the  limits  of 
such  driveway  be  forthwith  removed.  No 
proceedings  to  condemn  any  part  of  the  pro- 
posed driveway  are  contemplated.  One  of 
tbe  reasons  assigned  by  the  prosecutw  for 
setting  aside  this  ordinance  is  that  a  por- 
tion of  the  avenue  to  be  affected  thereby  was 
dedicated  specially  for  purposes  inconsistent 
with  its  use  as  a  driveway,  and  therefore 
the  township  had  no  authority  to  pass  the 
ordinance. 

The  facts  established  by  prObfB  recently 
submitted  are  that  by  proceedings  taken  in 
this  court  at  tbe  term  of  June,  A  D.  1868,  a 
highway  was  laid  out  3  rods  wide  and  about 
16  miles  long,  extending  from  the  neighbor- 
hood of  May's  Landing,  in  the  oonn^  of 
Atlantic,  to  the  road  leading  from  Camel'a 
Tavern  to  Bridgeton  In  the  county  of  Salem ; 
that  the  center  line  of  this  highway  Is  oo- 
Incld^it  with  the  center  line  of  Landia  ave- 
nue; that  Charles  K.  Landis  was  the  owner 
of  the  property  on  both  sides  of  this  high- 
way so  far  as  it  is  now  In  question;  that 
be,  by  his  conveyances  to  and  agreements 
with  tbe  purchasers  of  bis  property,  dedi- 
cated to  public  use  an  additional  width  of 
25  feet  on  each  side  of  the  highway,  bat  sub- 
ject to  certain  regulations  prescribed  by  him 
as  to  gfass  and  shade  trees,  which,  if  observ- 
ed, would  preclude  the  use  of  this  dedicated 
land  as  a  driveway;  and  that  these  regula- 
tions were  made  known  to  and  concurred 
in  by  tbe  public  authorities  at  the  time  of 
tbe  dedication  and  have  been  substantially 


complied  with  ever  since.  Similar  facts  were 
disclosed  In  the  case  of  Avis  v.  Vineland,  66 
N.  J.  Law,  474,  28  AtL  1069,  23  U  R.  A.  686, 
and  are  there  stated  with  more  detail  in  the 
opinion  of  Mr.  Justice  Abbett  It  is  a  settled 
legal  rule  that  land  may  be  dedicated  to  a 
restricted  public  use,  and.  If  accepted,  must 
b^  taken  for  the  limited  purpose  only.  State 
V.  Society,  44  N.  J.  Law,  602;  Ayres  v.  Penn- 
sylvania B.  R.  Co.,  52  N.  J.  Law,  406,  20  Atl. 
64.  The  dedication  of  the  land  outside  of  the 
original  highway  was  of  this  restricted 
character. 

It  follows  that  tbe  township  had  no  au- 
thority to  widen  tbe  driveway  as  proposed  In 
this  ordinance,  and  consequently  tbe  ordi- 
nance must  be  set  aside,  with  costs. 


MILTON  V.  STBLIi. 
(Supreme  Court  of  New  Jersey.    Feb.  26,  1906L) 

municipai.  cobposationb— ihpbovimeiita  — 
Assessments— Vaoatino — Effect. 

An  order  of  this  court,  setting  aside  a  cer- 
tain assessment  brought  before  it  by  certiorari 
and  directing  a  new  assessment  to  be  made,  va- 
cates only  ue  particular  apportioament  under 
review,  and  does  not  determine  that  the  amount 
of  the  assessment  on  any  individual's  proptfty 
should  be  set  aside  or  reduced. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jers^  City. 

Action  by  John  Milton  against  Charles 
StelL  Jud^ent  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Argued  November  term,  1906,  before  OAR- 
RISON.  SWATZB,  and  DIXON,  JJ. 

John  MUton,  pro  se.  J.  Merrltt  Lane,  for 
defendant 

DIXON,  J.  On  April  17,  1903,  tbe  defend- 
ant and  several  other  persons  entered  into  a 
written  agreement  with  Messrs.  Black  & 
Drayton,  attorneys  of  this  court,  in  the  fol- 
lowing terms:  "We,  tbe  undersigned,  owners 
of  tbe  property  alleged  to  be  liable  for  an 
assessment  for  the  opening  and  Improvement 
of  Baldwin  avenue,  Jersey  City,  N.  J.,  here- 
by authorize  Messrs.  Black  &  Drayton,  coun- 
sel, to  attack  said  assessment  and  to  set  the 
same  aside,  and  we  agree  to  pay  said  counsel 
15  per  cent  of  the  amount  of  any  assessment 
on  our  respective  properties  which  may  be 
set  aside  by  the  courts,  or  15  per  cent  of  any 
reduction  thereof.  If  not  entirely  set  aside; 
and,  in  event  of  tbe  courts  not  setting  aside, 
or  reducing  the  assessment,  the  said  counsel,' 
Black  &  Drayton,  shall  receive  no  compen- 
sation whatsoever."  Thereupon  the  attor- 
neys procured  a  certiorari  to  review  tbe 
assessment  mentioned  in  tbe  agreement,  and 
on  June  16,  1904,  a  judgment  was  entered 
npon  that  writ  as  follows:  "It  Is  ordered 
that  the  assessments  for  the  opening,  exten- 
sion, and  improvement  of  Baldwin  avenue 
in  Jersey  City,  brought  up  by  these  writs, 
should  be  set  aside,  and  the  commissioners 
directed  to  make  a  new  assessment  according 
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to  law,  with  costs  to  the  prosecntors  In  said 
writs." 

The  question  now  before  ns  Is  whether 
by  force  of  these  proceedings  Messrs.  Black 
&  Drayton,  who  have  assigned  their  claim  to 
the  plaintiff,  became  entitled  to  the  15  per 
cent  provided  for  In  the  agreement  We 
think  they  did  not  The  word  "assessment" 
Is  equivocal.  It  may  mean  either  the  act  of 
apportioning  the  burden  to  be  borne  by  the 
persons  or  property  chargeable  or  the  particu- 
lar burden  assigned  to  each.  It  Is  evident 
that  In  the  agreement  the  word  was  used 
In  the  latter  sense.  This  appears  In  the  ex- 
pressions "the  amount  of  any  assessment 
on  our  respective  properties"  and  "any  re- 
duction thereof."  The  act  of  apportioning 
the  burden  was  not  an  amount  and  was  not 
capable  of  reduction.  These  terms  could  { 
apply  only  to  each  owner's  burden.  But  In  | 
the  Judgment  above  recited  the  word  "assess- 
ment" was  used  In  the  sense  first  mentioned. 
The  court  decided  that  the  particular  appor- 
tlonment  under  review  should  be  set  aside, 
but  that  a  new  apportionment  should  be  i 
made.  Whether  the  burden  imposed  on  the 
several  owners  was  too  large  or  too  small 
was  a  matter  not  determined  by  the  judg- 
ment and  would  not  be  determined  until  the 
new  apportionment  appeared.  We  think  the 
attorneys'  right  to  compensation  under  this 
agreement  will  not  accrue  until  an  adjudi- 
cation is  made  either  that  there  should  be 
no  charge  upon  the  defendant's  property 
or  that  the  charge  should  be  less  than  the 
original   assessment  Indicated. 

The  Judgment  for  the  plaintiff  must  be 
set  aside,  and  the  defendant  may  enter  final 
Judgment  In  his  favor,  with  costs,  under  the 
act  of  April  3.  1002  (P.  L.  1902,  p.  666),  regu- 
lating district  court  appeals. 


WATKINS  V.  BOARD  OP  CHOSEN  FREE- 
HOLDERS OF  ATLANTIC  COUNTY.        i 
(Supreme  Court  of  New  Jersey.    Feb.  26,  1906.) 
Counties— LiABUJTY  of  Board  of  Fbeehold- 

EES— DETENTIOM    of   WITNESSES. 

The  duty  imposed  upon  the  board  of  free- 
holders by  section  30  of  the  criminal  procedure 
act  (P.  L.  1898,  p.  877)  to  take  care  that  wit- 
nesses detained  in  the  county  jail  shall  be  "com- 
fortably lodged  and  provided  for,  and  no  further 
restricted  of  their  liberty  than  is  necessary  for 
such  detention,"  Is  a  governmental  duty  of  a 
purely  public  character,  for  neglect  of  which  no 
nrivate  action  lies  in  favor  of  a  person  specially 
■jamni6ed,  in  the  absence  of  a  statute  conferring 
such  right  of  action. 
(Syllabus  by  the  (3ourt) 

Action  by  Benjamin  F.  Watklns  against 
the  board  of  chosen  freeholders  of  the  county 
of  Atlantic  Demurrer  to  declaration  sus- 
tained. 

Argued  November  term,  1905,  before  GUM- 
MERE,  C.  J.,  and  HENDRICKSON  and  PIT- 
NET,  JJ. 

Herbert  C.  Bartlett  for  plaintiff.  Harry 
B.  Coulomb  and  E.  A.  Higbee,  for  defendant 


PITNEY,    X    The    plaintiff's    declarattai 
seeks  to  Impose  upon  the  county  of  Atlantic, 
In  Its  corporate  capacity,  a  liability  for  tbe 
special  damage  that  accrued  to  blm,  as  Is  al- 
leged, through  a  breach  of  the  duty  Imposed 
upon  the  board  of  freeholders  of  the  county 
by  section  30  of  the  criminal  procedure  act 
(P.  L.  1898,  p.  877).    That  section  reads  aa 
follows :  "No  person  shall  be  committed  to  at 
be  detained  in  the  jail  of  any  county  for  ae- 
curlng  his  appearance  as  a  witness  against 
any  person  charged  with  a  crime  of  misde- 
meanor, except  in  cases  punishable  by  Impri- 
sonment in  the  state  prison;    nor  shall  per- 
sons so  detained  be  kept  in  tbe  same  apart- 
ment with  or  be  provided  with  the  sanae  fare 
aa   persons  charged    with   or   convicted   of 
crime,  but  the  boards  of  chosen  freeholders 
for  each  county  shall  take  care   that  tb^ 
be  comfortably  lodged  and  provided  for,  and 
no  further  restricted  of  their  liberty   than 
is    necessary    for    such    detention."    It    i» 
averred  that  tbe  plaintiff,  having  been  com- 
mitted to  tbe  common  Jail  of  Atlantic  coontr 
as  a  witness  in  behalf  of  the  state  against 
a  certain  person  charged  with  crime,  was 
for  several  days  and  nights  detained  In  the 
same    apartment    with    persons    who    were 
charged  with  crimes,  and  that  the  plaintiff 
was  furnished  and  provided  with  only  the 
same  fare  as  prisoners  charged  with  or  con- 
victed of  crime  and  therein  detained.     From 
other  averments  It  is  to  be  gathered  that 
during  bis  detention  the  plaintiff  was  not 
comfortably  lodged  and  provided  for.    It  la 
alleged  that  all  this  occurred  "by  reason  of 
tbe   failure   and   neglect  of  tbe   defendants 
to  see  and  take  care  that  the  plaintiff  waa 
provided  with  different  food  than  was  pro- 
vided for  prisoners  charged  with  or  convicted 
of  crime,  and  to  take  care  that  plaintiff  was. 
comfortably   lodged  and  provided   for,   and 
no  further  restricted  of  his  liberty  than  was 
necessary  for  his  detention."    Loss  of  health 
Is  set  up  as  -a  special  damage  resulting  from 
tbe  wrong  complained  of.    To  this  declara- 
tion a  demurrer  Is  Interposed,  on  tbe  ground 
that  defendant  being  a  municipal  corpora- 
tion, is  not  responsible.  In  law,  for  tbe  dank- 
ages  alleged  to  have  been  sustained  by  tbe 
plaintiff  by  reason  of  tbe  alleged   neglects 
and  omissions  In  tbe  declaration  mentioned. 

The  declaration  does  not  &ver  that  plaintiff's 
incarceration  was  brought  about  in  any  way 
by  tbe  defendants.  And  it  Is  hardly  neces- 
sary to  mention  tbat  under  our  system,  tbe 
boards  of  freeholders  are  not  tbe  keqto* 
of  tbe  Jail,  nor  charged  with  tbe  p»«onal 
custody  of  the  prisoners.  By  the  statute 
(Gen.  St  p.  409)  the  chosen  freeholders  to  the 
several  counties  are  constituted  a  body  politic 
and  corporate  by  the  name  of  tbe  "Board  of 
Chosen  Freeholders  of  the  County  ot  Atlan- 
tic" (or  as  the  case  may  be),  and  upon  tbeni 
are  conferred  certain  powers  of  local  govern- 
ment and  especially  the  ordering  of  taxes  to 
be  raised  for  county  purposes  ((3en.  St  p. 
411,  {  12  et  seq.;  Id.  p.  430,  {  126  et  seq.).   Tbe 
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daty  Imposed  upon  the  board  of  freebolders  by 
section  30  of  the  criminal  procedure  act  of 
1898  appears  to  have  originated  with  tbe  crimi- 
nal procedure  act  of  1875  (Qen.  St  p.  1128,  i 
22).  Tlie  section  being  in  pari  materia  with 
tbe  act  incorporating  tbe  boards  of  cboeen  free- 
holders and  prescribing  their  other  duties,  we 
construe  Its  declaration  that  the  freeholders 
for  each  county  "shall  take  care"  that  de- 
tained wltneesea  shall  be  comfortably  lodged 
and  provided  for,  etc.,  as  meaning  that  they 
shall  exercise  a  governmental  Baperrision 
of  the  jail  in  that  behalf,  and  shall  see  to 
It  that  the  necessary  moneys  are  provided 
to  furnish  for  witnesses  accommodations  of 
tbe  prescribed  kind;  not  that  the  freeholders 
are  in  any  sense  constituted  the  custodians 
of  detained  witnesses.  It  Is  well  settled  in 
this  state,  as  a  general  rule,  that  an  action 
will  not  lie  in  behalf  of  an  individual  who 
has  sustained  a  special  damage  through 
tbe  neglect  of  a  municipal  con>oratlon  to 
perform  a  public  duty,  unless  the  right  of 
action  is  conferred  by  statute.  Freeholders 
V.  Strader,  18  N.  J.  Law,  108,  35  Am.  Dec. 
530;  Livermore  v.  Freeholders,  29  N.  J.  Law, 
245;  Pray  v.  Jersey  City,  32  N.  J.  Law.  394. 
Tbe  same  rule  is  applied  where  tbe  employes 
or  officers  of  a  municipal  corporation  are  neg- 
ligent in  tbe  performance  of  sucb  duties;  it 
being  held  that  tbe  doctrine  of  respondeat 
superior  will  not  operate  to  create  a  lia- 
bility on  tbe  part  of  tbe  corporation  in  such 
a  case.  Cpndict  v.  Jersey  City,  46  N.  J.  Law, 
157;  Wild  V.  Paterson.  47  N.  J.  Law,  406, 
1  Atl.  490.  See,  also,  Tomlin  v.  Hildretta,  65 
N.  J.  Law,  438,  47  AtL  649. 

It  is,  however.  Ingeniously  argued  by  counsel 
for  the  plaintiff  in  tbe  present  case  that  the 
duty  imposed  by  section  SOof  thecrimlnal  pro- 
cedure act  is  not  a  public  duty.  In  the  proper 
sense,  but  a  specific  duty  owing  from  the 
defendant  to  tbe  plaintiff;  it  being  argued 
that  the  statute  only  relates  to  a  particular 
class  of  people — ^that  Is,  witnesses  detained 
In  common  Jails — from  which  It  Is  reasoned 
thatthe  injury  in  question  was  to  an  Individual 
and  not  to  the  public,  so  that  no  Indictment 
would  lie.  In  our  opinion  this  argument 
is  not  sound.  Witnesses  detained  In  common 
Jails  are  not  a  class  of  citizens  in  any  such 
sense  that  a  duty  owing  to  them  may  be  dealt 
with  as  a  duty  owing  to  Individuals.  Any 
person  is  liable,  under  certain  circumstances, 
to  be  detained  as  a  witness,  and  the  duty 
of  providing  for  the  comfort  of  persons  thus 
detained  Is  In  every  proper  sense  a  govern- 
mental duty,  of  a  purely  public  nature.  For 
ita  neglect,  therefore,  an  Indictment  Is  tbe 


proper  remedy,  and  no  private  section  lies 
in  favor  of  a  person  specially  damnified;  the 
Legislature  not  having  seen  fit  to  confer 
such  right  of  action  by  statute. 

Tbe  defendant  la  entitled  to  Judgment  on 
tbe  demurrer. 
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ROCKINGHAM  COUNTY  LIGHT  &  POW- 
ER CO.  V.  BATCHELDEU  et  al.  (Supreme 
Court  of  New  Hampshire.  Rockingham.  Dec 
6.  1905.)  Transferred  from  Superior  Court; 
Stone,  Judge.  Petition  under  Laws  1901.  p. 
678,  c.  195,  by  the  Rockingham  County  Li^ht 
ft  Power  Company  against  George  N.  Batchelder 
and  another  for  the  assessment  of  damages  occa- 
sioned by  the  taking  of  the  right  to  maintain  a 
line  of  poles  on  defendants'  premises.  Plain* 
tiff  excepted  to  instructions,  and  the  cause  was 
transferred  to  the  Supreme  Court.  Overruled. 
Samuel  W.  Emery,  for  plaintiff.  Page  ft  Bart- 
lett,   for  defendants. 

YOUNG,  J.  The  plaintifb  have  not  attempt- 
ed to  sustain  their  exception  in  this  court.  The 
record  does  not  appear  to  present  any  question 
of  law  which  requires  consideration.  Exception 
overruled.    All  concurred. 


■  NATIONAL  LEAD  CO.  v.  DICKINSON, 
Secretary  of  State.  (Coiu*t  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  20,  1905.)  Error 
to  Supreme  Court.  Application  by  the  state,  on 
the  relation  of  the  National  Lead  Company,  for 
writ  of  mandamus  to  Samuel  D.  Dickinson, 
Secretary  of  State.  From  an  order  denying  the 
application  (57  Atl.  1S8),  relator  brings  error. 
Affirmed.  Vredenbnrgh,  Wall  &  Van  Winkle, 
for  plaintiff  in  error.  Tbe  Attorney  General, 
for  defendant   in  error. 

PER  CURIAM.  The  Judgment  of  the  Su- 
preme C/Ourt  is  affirmed,  for  the  reasons  given 
in  the  opinion  of  Mr.  Justice  Garretson  in  that 
court.    70  N.  J.  Law,  590,  67  Atl.  138. 


SCHWARTZ  V.  MAYOR,  ETC.,  OF  DOVER 
et  al.  (Court  of  Errors  anfl  Appeals  of  New  Jer- 
sey. June  19,  1905.)  Error  to  Supreme  Court 
Certiorari  by  the  state,  on  the  relation  of 
Leopold  D.  Schwartz,  against  the  mayor,  alder- 
men, and  common  council  of  Dover  and  others 
to  review  a  city  ordinance  establishing  a  board 
of  excise  commissioners.  From  a  decree  affirm- 
ing the  validity  of  the  ordinance  (57  Atl.  394), 
petitioner  brings  error.  Affirmed.  George  T. 
Werts,  for  plaintiff  in  error.  John  O.  H.  Pit- 
ney, for  defendants  in  error. 

PER  CURIAM.  The  judgment  brought  be- 
fore us  by  this  writ  of  error  is  affirmed  npon 
the  grounds  stated  in  the  opinion  of  Mr.  Justice 
Pitney,  reported  in  70  N.  J.  Law,  602,  67  AtL 
894. 
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ABANDONMENT. 

Ground  for  divorce,  see  "Divorce,"  |  1. 
Of  appeal,  see  "Appeal  and  Error,"  f  0. 

A  perfect  title  passine  by  the  commonwealth's 

Satent  is  not  affected  by  the  doctrine  of  aban- 
onment,  unless  in  consequence  of  such  aban- 
donment adverse  possession  is  taken  by  an- 
other and  held  for  the  limitation  period. — 
Kreamer  v.  Voneida  (Pa.)  518. 


ABATEMENT. 

Of  legacy,  see  "Wilis,"  |  14. 

Of  nuisance,  see  "Nuisance,"  S  1. 

ABATEMENT  AND   REVIVAL 

Plea  of  abatement  in  criminal  prosecution,  see 
"Criminal  Law"  {  4. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  "Execators  and  Administrators," 
17. 

i    1.    OltJevtloBa  to  J«xiadletl»B. 

The  defense  of  laclc  of  jurisdiction  of  the 
subject  need  not  be  raised  by  plea,  but  may  be 
set  up  in  the  answer  to  the  merits. — Dolce  t. 
Duk»  (N.  3.  Oh.)  466. 

ABSENCL 

Presumption  of  validity  of  marriage  after  ab- 
sence of  former  spouse,  see  "Marriage." 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  t  ^• 

Assessments  for  improving  highway,  see  "High- 
ways," f  3. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent  Do- 
main," {  2. 

Rights  In  streets  In  cities,  see  "Municipal  Cor- 
porations," §  8. 

ACCEPTANCE. 

Of  contract,  see  "Sales,"  §  1. 
Of  dedication,  see  "Dedication."  {  1. 
Of  goods  sold  in  general,  see  "Sales,"  {  3. 
Of  offer  or  proposal,  see  "Contracts,?  |  L 


ACCIDENT. 

Cause  of  death,  see  "Death,"  §  1. 

Cause  of  personal   injuries,   see  "Negligence," 

Ground  for  new  trial,  see  "New  Trial,"  (  2. 

ACCOMMODATION  PAPER. 

See  "Bin*  and  Notes." 

Note  of  married  woman  for  accommodation  of 
husband,  see  "Husband  and  Wife,"  {  4. 
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ACCORD  AND  SATISFACTION. 

See  "Payment." 

*An  unexecuted  accord  is  no  bar  to  an  action 
on  the  original  undertaking. — Manley  v.  Ver- 
mont Mut.  Fire  Ins.  Co.  (Vt.)  1020. 

*A  promise  to  pay  an  Insurance  loss  as  orig- 
inally proved  held  a  mere  executory  accord 
not  amounting  to  a  satisfaction.— Manley  v. 
Vermont  Mut.  Fire  Ins.  Co.  (Vt)  1020. 

ACCOUNT. 

See  "Account  Stated." 

Accounting  by  assignee  for  benefit  of  creditors, 
see  "Assignments  for  Benefit  of  Creditors,'* 
I   3. 

Accounting  by  co-tenant,  see  "Tenancy  in  Com- 
mon," ri. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  §  8. 

Accounting  by  partners,  see  "Partnership,"  |f 
2,  4. 

Fraud  as  ground  for  equitable  jurisdiction,  see 
"Equity,"  {  1. 

ACCOUNT  BOOKS. 

Production   by  Insured,  see  "Insurance,"  |  6. 

ACCOUNT  STATED. 

In  an  action  on  account  stated,  evidence  held 
to  authorize  finding  by  jury  -of  an  account 
stated.  — McMullin  v.  Reid  (Pa.)  924. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
»  2. 

ACKNOWLEDGMENT. 

Of  certificate  of  incorporation,  see  "Corpora- 
tions," g  1. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  S  3. 

Operation  and  effect  of  admixsions  as  evidence, 
see  "Criminal  Law,"  §  8 ;  "Evidence,"  {  2. 

Operation  and  effect  of  admissions  as  ground  of 
estoppel,  see  "BiStoppel,"  |  1. 


ACTION. 


Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  {  2. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Recoupment    see   "Set-Off  and   Counterclaim." 
Review  of   rnling   changing  nature   of  action, 

see  "Appeal  and  Error,"  (  3. 
Submission  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  (>>ntroTeny." 

(1137) 
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Actbmi  between  partiea  in  parUeular  relatioTia. 
See  "Master  and  Servant,"  {  8. 
Co-tenants,  see  "Partition,"  i  1;  "Tenancy  in 
Common,"  i  1. 

AcUoM  bu  or  against  particular  cIomcs  of 
parties. 

See  "Broilers,"  {  2;  "Carriers,"  H  1-i;  "Cor- 
pofations,"  8  5  •.  "Drngrists" ;  "EJxecntors 
and  AdministratorE,"  {  7;  "Husband  and 
Wife,"  §  5;  "Insane  Persons,"  J  8;  "Master 
and  Servant."  §  9 ;  "Municipal  Corporations," 
§§  9.  11;  "Partnership."  t  3;  "Principal  and 
Agent,"  §  1;  "Railroads,^'  {{  4-»  .^  "Sherifb 
and  Constables,"  §  1. 

Assignees,  see  "Assignments,"  §  1. 

Corporate  officers,  see  "Corporations,"  |  4, 

Hospital  trustees,  see  "Hospitals." 

Limited  partnership,  see  "Partnership,"  |  B. 

Stockholders,  see  "Corporations,"  {  3. 

Telephone  company,  see  "Telegraphs  and  Tele- 
phones," §  1. 

Trustees,  see  "Trusts,"  SS  4,  7. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  (  1. 

Particular  «au«e*  or  grounds  ((^  action. 


3;  "Lost  Instruments";  "Malicious  Prose- 
cution," §  2;  "Money  Received";  "Negli- 
gence," t  4;  "Nuisance,"  I  1;  "Trespass"; 
"Trover  and  Conversion,"  i  1:  "Work  and 
Labor." 

Breach  of  contract,  see  "Contracts,"  {  4. 

Breach  of  covenant,  see  "Covenants,"  J  2. 

Breach  of  promise  of  marriage,  see  "Breach  of 
Marriage  Promise." 

Breach  of  warranty,  see  "Sales,"  §  7. 

Brokers'  Commissions,  see  "Brokers,"  {  2. 

Criminal  conversation,  see  "Husband  and  Wife," 


Dis<  ' 


'ischarge  from  employment,  see  "Master  and 
Servant,"  I  1. 

Enforcement  of  stockholder's  liability,  see  "Cor- 
porations," i  3. 

Fire  caused  by  operation  of  railroad,  see  "Rail- 
roads," i  9. 

Infringement  of  trade-mark  or  trade-name,  see 
"Trade-Marks  and  Trade-Names."  §  3. 

Injuries  at  agricultural  fair,  see  "Agriculture." 

Injuries  from  defective  condition  of  demised 
premises,  see  "Landlord  and  Tenant,"  {  3. 

Injuries  from  flowage,  see  "Waters  and  Water 
('curses,"  |  2. 

Injuries  to  animals  caused  by  operation  of 
railroad,  see  "Railroads,"  i  8. 

Liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," $2.  -•       ■• 


"Railroads,"  Jfi  5-7;  "Telegraphs  and  Tele- 
phones," §  1. 

Price  of  ^oods,  see  "Sales,"  $  6. 

Price  of  liquor,  see  "Intoxicating  Liquors,"  {  7. 

Recovery  of  payment,  see  "Payment,     {  2. 

Recovery  of  preference  made  by  banbupt,  see 
"Bankruptcy,"  {  1. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
i   7. 

Recovery  of  stock  transferred  in  gaming  transac- 
tion,  see   "Gaming,"    {    1. 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," S  3. 

Unfair  competition  in  trade,  see  "Trade-Marks 
and  Trade-Names,"  J  3. 

Particular  forms  of  action. 

See  "Ejectment"  ;  "Real  Actions"  ;  "Replevin" ; 

"Trespass,"  {  1 ;  "Trover  and  Conversion." 


Particular  forms  ofspteUl  rttttf. 

See  "Divorce";  "Injunction";  "Marahaline  As- 
sets and  Securities" ;  "Partition,"  1 1 ;  "Quiet- 
ing Title";   "Specific  Performance." 

Accounting  by  executor,  see  "Ebcecntor*  and  Ad- 
ministrators," {  6. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  |  3. 

Alimony,  see  "Husband  and  Wife,"  (  6. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Construction  of  wiU,  see  "WUls,"  i  13. 

Determination  of  adverse  daims  to  real  prop- 
ertv,  see  "Quieting  Title." 

Establishment  and  enforcement  of  charity,  s«« 
"Charities,"  S  2. 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"  {  7. 

Foreclosure  of  mortgage,  see  "Mortgage«,"  {  5; 
"Railroads."  S  3. 

Reformation  of  vmtten  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Rescission  of  contract,  see  "Sales."  {  2. 

Separate  maintenance  of  wife,  see  "Husband 
and  Wife,"  8  6. 

Setting,  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  |  3. 

Setting  aside  will,  see  "Wills,"  |  4. 

Trial  of  tax  tiUe,  see  "Taxation,"  f  4. 

PairHeuXar  proceedings  in  action*. 

See  "Continuance";  "Cost" ;  'T>amage8'' ;  "D^p. 
ositions":  'T)ismi88al  and  Nonsuit";  "E»i- 
dence";  ''Execution";  "Judgment";  "Jury"; 
"Limitation  of  Actions";  "Pleadinj;";  "Pro- 
cess"; "Reference";  "Trial." 

Default,  see  "Judgment,"  (  2. 

Nonsuit,  see  "Trial,"  8  4. 

Verdict,  see  "Trial,"   8  7. 

Particular  remedlet  in  or  incident  to  aeOtms. 

See  "Arrest,"  8  1;  "AtUchment";  "Discovery": 
"Oamishment" ;    "InjuncUon" ;    "Receivers." 

Stay  of  proceedings,  see  "Appeal  and  Error," 
8  6. 

Prooeedln(r«  in  eaeercite  of  spectaijvrladtcaons. 

Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Ekiuity." 
Suits  in  Justices'  courts,  see  "Justices  of  the 
Peace,"  8  1. 

JReview  of  proceedingt. 

See  "Appeal  and  Error";  "AudiU  Querela"; 
"Certiorari";    "Equity,"    8    5;    "Judgment," 


i:, 


4;    "Justices  of  the   Peace,"   |   2: 
rial." 


8    1.    OrovBds  and  eonditloBS  preeedeat. 

Under  Gen.  Laws  1896,  c.  279,  8  16,  and 
chapter  233,  8  16,  no  civil  action  can  be  main- 
tained against  a  defendant  for  larceny  before 
complaint  made  to  a  magistrate  and  process 
issued  thereon. — Brady  v.  Meeslw  (B.  L)  511. 

8   2.    Ifainre  and  f onm. 

*An  action  to  recover  money  damages  arising 
out  of  a  loan  of  money  by  a  wife  to  her  bus- 
band  held  an  action  at  law,  and  not  a  pro- 
ceeding in  equity. — Mullet  t.  Witte  (Conn.i 
756. 

In  an  action  at  law  for  the  possession  of  an 
estate  conveyed  as  securi^  or  res^ved,  the 
court  can  from  extrinsic  evidence  ascertain  the 
full  terms  of  the  obligation,  and  a  separate 
bill  in  equity  is  unnecessary. — Hurd  T.  Chase 
(Me.)  660. 

A  contract,  if  established,  held  to  establish  a 
legal  liability,  entitling  those  liable  thereon  to 
have  it  established  at  law. — Mills  v.  Hendershot 
(N.  J.  Ch.)  542. 


*  Point  aiuMtated.    See  syllalnua 
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Natural  gas  company  held  entitled  to  main- 
tain assnmpait  for  gas  turned  by  its  manager 
into  the  line  of  another  gas  company. — McCul- 
loDgh  T.  Ford  Natural  Oas  Ca  (Pa.)  621. 

{  3.     Joinder,     apllttiiic     aoasoUdsttoa, 
aad  aoTevsaee. 

A  declaration.  Joining  a  canae  of  action  by  a 
married  woman  lor  the  pablication  of  a  false 
statement  as  to  her  separate  real  estate  with  a 
count  for  damagea  to  both  hosband  and  wife  by 
a  false  statement  as  to  the  wife  personally, 
is  bad  on  demurrer. — Ricardo  t.  News  Pub.  Co. 
(N.  J.  Sup.)   301. 


I  4- 


proaeentloB,    aad 


OoatatoBoement, 
tenilnatloa. 

In  a  suit  in  equity,  facts  occurring  subsequent 
to  the  filing  of  the  bill  and  prior  to  final  hearing 
may  be  pleaded  and  proved  to  establish  the 
equities  at  the  time  of  the  hearing. — Duesael 
T.  Proch  (Conn.)  152. 

ACTION  ON  THE  CASE 

See  "Trespass,"  {  1. 

ADEMPTION. 

Of  legacy,  see  "Willa,"  I  14. 

ADEQUATE  REMEDY  AT  UW. 

Effect  on  jurisdiction  of  equity,  see  "Equity," 
Specific  Perform- 


ance,* 


"Injunction,"  |  1; 


ADJOINING  LANDOWNERS. 

See  "Boundariea." 

Acquirement  of  eaaement  against  adJoiniBg 
landowner,  see  "ElasementB,''^  {  1. 

Adjoining  landowner  as  necessary  party  to  anit 
to  restrain  nuisance,  see  "Nuisance,     (  1. 

Liability  of  landlord  for  injuries  to  adjoining 
property  caused  by  defective  condition  of  de- 
mised premises,  see  "Landlord  and  Tesant," 
t  3. 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  |  1. 
Operation   and   effect  of  former  adjudication, 
see  "Judgment,"  i  6. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  |  8. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  t  2. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 

ministratort." 
Of  property  by  receiver,  see  "Receivers,"  i  2. 
Of  trust  property,  see  "Trusts,"  f  4. 

ADMISSIONS. 

Aa    evidence  in   civil  actions,  see  "Evidence," 

i  2. 
As  evidence  in  criminal  prosecntiona,  see  "Orim- 

inal  Law,"  {  9. 
In  pleading,  see  "Pleading,"  i  2. 

ADOPTION. 

wnere  a  man  adopts  a  child  of  a  deceased 
child  and  dies  intestate,  the  adopted  child 
inherits  aa  a  child  only,  and  not  aa  l>oth  child 
and  grandchild.— Morgan  t.  Reel  (Pa.)  253. 


ADVANCEMENTS. 

See  "Descent  and  Distribntlon,"  i  2. 

ADVANCES. 

Subrogation  of  peraon  making,  see  "Subroga- 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Titlou* 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Bt  co-tenant,  see  "Tenancy  in  Common,"  i  1. 
Of  corporate  property  by  corporate  officer,  see 
"Corporations,"  {  6. 

ADVERTISEMENl. 

Of  contract  for  public  improvement,  see  "Mu- 
nicipal Corporations,"  {|  5,  6. 

AFFIDAVITS. 

See  "Depositions." 

Publication  of  report  of  affidavit  filed  as  privi- 
leged communication,  see  "Libel  and  Slander," 
I  2. 

Partioulmr  prooeedino*  or  purpoiea. 
See  "Continnance";  "Oamisbment,"  {  S. 
Affidavit  of  defense,  see  "Pleading,"  {}  2,  7. 
Impeachment  of  verdict  by  affidavits  of  jurors, 

see  "Trial,"  {  7. 
In  prosecution  for  violation  of  Sunday  law,  see 

"Sunday." 
Verification  of  chattel  mortgages,  see  "Chattel 

Mortgages,"  |  1. 
Verification  of  pleading,  see  "Pleading,"  I  6. 

*An  affidavit  in  support  of  a  foreign  attach- 
ment held  not  void  for  failure  to  recite  the 
venue. — ^Albright  v.  United  Clay  Production  Ca 
(Del.  Super.)    726. 

AGE. 

Affecting  competency  of  witness,  see  "^t- 
nesses/'  i  1. 

AGENCY. 

See  "Principal  and  Agent" 

AGREED  CASE. 

Submission  of  controversy  to  court,  see  "Sub- 
missi<m  of  Controversy." 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE 

*An  agricultural  society,  holding  a  fair  for 
which  a  fee  is  charged,  is  bound  to  use  reason- 
able care  to  keep  all  parts  of  the  grounds  free 
from  dangers -to  its  patrons. — Higgins  v.  Frank- 
lin (bounty  Ai^cultural  Soc.  (Me.)  708. 

When  an  agricultural  society  invites  patrons 
to  cross  its  racing  track,  it  is  l>ound  to  use 
reasonable  care  to  keep  the  track  clear  of 
danger  of  collision  during  such  crossing. — 
Higgina  v.  Franklin  County  Agricultural  Soc. 
(ife.)  70a 


*  Point  aJiBOtAted.    See  sylMnu. 
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A  patron  of  an  a^icultaral  fair  while  cross- 
ing the  racing  track  by  invitation  is  not  bound 
to  be  as  watchful  for  teams  as  he  would  ia 
crossing  a  public  road. — Higgins  t.  Franklio 
County  Agricultural  Soc.  (Me.)  708. 

In  an  action  by  a  patron  of  an  agricultural 
fair  for  injuries  received  while  crossing  the 
tace  track,  evidence  held  to  warrant  findings 
that  plaintiff  was  invited  to  cross  the  track 
when  he  did,  and  that  he  was  not  guilty  of  con- 
tributory negligence. — Higgins  v.  Franklin 
County  Agricultural  Soc.  (Me.)  708. 

AIDER  BY  VERDICT. 

In  criminal  prosecutions,  see  "Indictment  and 
Information,"  {  8. 

ALIENATING  AFFECTIONS. 

Examination  of  witnesses,  see  "Witnesaes,"  |  2. 


ALIENATION. 

power 
"Perpetuities." 


Soapen^on  of  power  of  alienation  of  property, 
Bitie 


ALIMONY. 

See  "Husband  and  THfe,"  I  6. 

ALTERATION. 

Of  geographical  or  political  divisions,  aee 
"Schools  and  School  Districts,"  i  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

AMENDMENT. 

Review  of  ruling  changing  nature  of  action 
from  lee^  to  equitable,  see  "Appeal  and  Er- 
ror," t  3. 

Of  particular  legal  proceedina$. 

See  "Indictment  and  Information."  i  6 ;  "Plead- 
ing," t  4. 

Pleading  in  condemnation  proceedings,  see 
"Eminent  Domain,"  {$  3,  4. 

Pleading  in  equity,  see  "Equity,"  {  8. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Er- 
ror," i  1:  "Equity ,*•  i  1;  "Justices  of  the 
Peace,"  (  2. 

ANIMALS. 

See  "Game." 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," i  a 

The  liability  of  the  owner  of  bees  for  an  in- 
jury done  by  them  to  the  property  of  another 
rests  on  the  doctrine  of  negligence.— Petey  Mfg. 
Co.  V.  Dryden  (Del.  -Super.)  1056. 

•Gen.  Laws  1896,  c.  Ill,  IS  3,  6,  held  not  to 
impose  a  liability  for  acts  of  a  dog  committed 
within  the  inclosure  of  the  owner  or  keeper  ex- 
cept upon  proof  of  knowledge  of  a  vicious  pro- 
pensity.— CJidham  v.  Hussey  (R.  1.)  377. 

*The  ownership  of  wild  animals  is  at  most 
a  qualified  one.  and  belongs  to  all  people  of 
the  state  In  common. — State  v.  Niles  (Vt.) 
795. 


ANNULMENT. 

Of  will,  see  "WUls."  i  4. 

ANSWER. 

Of  gamlahee,  aee  "Gamishment,"  |  S. 

ANTENUPTIAL  CONTRACTS. 

See  "Hosband  and  Wife."  |  2. 

APOTHECARIES. 

See  "Druggists." 


APPEAL  AND  ERROR. 

"Certiorari":    "New 
Sub- 


See    "Audita    Querela' 
Trial." 


case,  see 


Hearing  on  appeal  from  agreed 
mission  of  Controversy." 

Rev(«w  (n  particular  efoU  CKttofifc 

See  "Partition,"  i  2. 

BevUwtnapeolalprooeedU,nat, 

Assessment  of  taxes,  see  "Taxation,"  {  3. 

Condemnation  proceedings,  see  "Eminent  De- 
main,"  {  3. 

Election  contest,  see  "Elections,"  U  4,  S. 

For  assessment  of  cost  of  public  improvemcBt, 
see  "Municipal  Corporations,"  |  6. 

Order  of  court  designating  depositary  of  trust 
funds,  see  "Trusts,"  (  4. 

Review  of  ctimirMl  prosectitiofw. 
See  "Criminal  Law,"  {  16. 

Review  of  proceedinge  of  )u$tice  of  tka  peace. 
See  "Justices  of  the  Peace,"  {  2. 

{    1.    DeoisloBS  reTiewable, 

Where  a  bill  was  referred  without  conditiMi, 
and  the  referee  reported  the  facts  and  his 
conclusions  thereon,  and  liis  report  was  accepted, 
an  appeal  from  a  final  decree  in  accordance 
with  the  report  will  be  dismissed. — Piscataquis 
Sav.  Bank  v.  Herrick  (Me.)  214. 

No  appeal  keld  to  lie  from  a  defanlt  judg- 
ment—flharp  V.  Bates  (Md.)  747. 

*A  motion  for  a  new  trial  is  addressed  t* 
the  sound  discretion  of  the  court,  and  no  ap- 
peal will  lie  from  the  order  granting  or  re- 
fusing the  same. — Whitcomb  v.  Mason  (Md.) 
749. 

Under  Act  May  5,  1899  (P.  L.  249).  the 
amount  in  controversy,  where  judgment  for 
want  of  a  sufficient  affidavit  of  defense  is  re- 
fused; is  the  amount  allseed  to  be  due  in  the 
statement  ot  claim. — Commonwealth  v.  Magee 
(Pa.)   1106. 

S   2.    RlKht  of  review. 

Defendant,  by  answering  as  directed,  heU 
not  to  waive  appeal  from  an  order  overruling 
her  plea  to  the  jurisdiction. — Duke  v.  Duke 
(N.  J.  Ch.)  471. 

{   3.    PresentotloB    and    reserratloa    la 
lower  eovrt  ot  (vovada  of  review. 

•Defendant,  to  limit  the  original  complaint 
and  magistrate's  record  in  bastardy,  in  evidence, 
to  show  compliance  with  the  preliminary  stat- 
utory requirements,  should  request  instnic- 
tions  to  disregard  that  evidence  in  considering 
other  propoaiaona. — ^McLaughlin  v.  Joy  (Me.i 
348. 

On  report  of  an  action  at  law,  technicalities  ia 
pleadings   are   to    be  regarded   waived    unless 


'  Volat  wasotated.    See  ayllabaa. 
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otherwise  stipalated,  and  the  court  can  decide 
on  the  merits  the  real  controversy. — Hard  t. 
Chase  (Me.)  660. 

A  motion  for  a  new  trial  cannot  he  made  to 
serve  the  purpose  of  brining  before  the  Court 
of  Appeals  for  review  a  matter  occurring  dui^ 
Ing  Uie  trial,  to  which  no  objection  was  made 
at  the  time. — Whitcomb  t.  Mason   (Md.)    749. 

•By  the  express  provisions  of  Code  Pub.  Gen. 
Iiaws,  art.  S,  {  9,  no  instruction  given  is  deemed 
defective  on  appeal  because  of  any  assumption 
of  fact,  or  because  of  the  insufficiency  of  the 
evidence  to  sustain  it,  unless  the  record  shows 
that  an  objection  for  such  defect  was  taken  at 
the  trial.— Myiander  v.  Beimschla  (Md.)  1038. 

Code  Pub.  Gen.  Laws,  art.  5,  fi  9,  in  rela- 
tion, to  the  review  of  instructions  on  appeal  in 
the  atoenoe  of  an  objection  for  assumption  of 
facts,  held  not  applicable  to  a  rejected  prayer. 
—Myiander  v.  Beimschla  (Md.)  1038. 

The  rule  that  the  failure  to  except  to  the 
ruling  of  the  superior  court  in  proceedings  for 
a  writ  of  habeas  corpus  for  the  discharge  of  the 
petitioner  from  state  prison  prevents  the 
petitioner  from  raising  the  same  question  in  the 
supreme  Court  may  lie  waived. — In  re  Moebns 
(N.  H.)  170. 

Moot  questions  in  an  agreed  case  which  con- 
tains no  provision  for  judgment  will  not  be 
considered. — Attorney  General  v.  Fogarty  (N. 
H.)   219. 

Defendant  held  not  entitled  to  6r8t  complain 
in  the  Supreme  CJourt  of  amendment  changing 
the  action  ttom  one  at  law  to  one  in  equity. — 
Westminster  Nat.  Bank  v.  New  England  Elec- 
trical Works  (N.  H.)  071. 

When,  in  opposition  to  a  motion  of  nonsuit, 
plaintiff  bases  his  action  on  a  particular  ground, 
the  court  of  errors  will  confine  its  consideration 
of  the  merits  of  the  judgment  to  that  ground. 
— Maguth  V.  Board  of  Ohosen  Freeholders  of 
Passaic  County  (N.  J.  Err.  &  App.)  679. 

A  judnnent  entered  in  pursuance  of  a  ques- 
tion of  law,  improperly  reserved,  will  be  re- 
versed, whether  an  exception  was  taken  there- 
to or  not.— <>>ver  y.  Hoffman  (Pa.)  836. 

*Ehrror  in  the  admission  of  evidence  over  ob- 
jection is  not  before  the  Supreme  Court  for 
review,  where  no  exception  was  taken  to  such 
admission. — Marcy  v.  Parker  (Vt)  19. 

i   «.    PartlM. 

A  portion  of  joint  judgment  defendants  Md 
not  entitled  to  appeal  from  the  judgment  with- 
out the  issuance  of  a  summons  from  the  Supreme 
Court  and  the  granting  of  a  severance. — Olden- 
burg &  Kelley  v.  Dorsey  (Md.)  S76. 

i  S.    Boqvlaltea     and     proeoodlnc*     tow 
traaaf er  of  oaoae. 

'Where  the  party  on  appeal  from  a  judg- 
ment of  the  district  court  fails  to  have  the 
state  of  the  case  settled,  as  provided  by  P. 
Ii.  1902.  p.  565.  or  to  obtain  an  extension 
within  15  days  after  judgment,  his  right  to 
prosecute  the  appeal  is  at  an  end. — Franz-Mil- 
ton Co.  V.  Hall  CN.  J.  Sup.)  2(50. 

{   6.    Bnporaedeaa  or  stay  of  prooeotUnca. 

In  a  divorce  suit,  held,  that  defendant  would 
not  be  granted  a  stay  of  proceedings  pending 
her  appeal  from  the  order  overruling  her  iilea 
to  the  jurisdiction. — Duke  v.  Duke  (N.  J.  Oh.) 
471. 

An  injunction  restraining  a  trespass  would 
not  be  sustained  pending  appeal  under  a  statute 
that  the  appeal  should  not  modify  or  suspend  the 
injunction  without  an  order  of  the  chancellor, 
and  that  a  suspension  by  him  should  extend 
only  so  far  as  neceasary  to  preserve  the  status 


quo. — Hoboken  &  M.  R.  Co.  v.  Jersey  City,  H. 
i  P.  Ry.  Co.  (N.  J.  Ch.)  539. 

I   7.    Booord  and  prooeedlnca  not  tn  «••- 
ord. 

Where  In  an  action  for  injuries  no  bill  of  ex- 
ceptions was  filed,  the  question  of  defendant's 
negligence  under  the  facts  could  not  he  re- 
viewed.— Keating  v.  Hull  (Conn.)  661. 

Appeals  from  two  judgments  of  the  register 
of  wills,  one  removing  an  administrator  and  the 
other  appointing  another  in  his  stead,  will  not 
he  dismissed,  under  Rev.  Code  1893,  p.  673,  c. 
89,  §  15,  for  failure  to  file  separate  transcripts. 
—Boyd  v.  Cloud  (Del.  Super.)  294. 

An  objection  to  certain  instructions,  that  they 
ignored  an  alleged  "paper  writing,"  claimed  to 
constitute  a  contract  under  which  the  property 
in  question  was  sold,  could  not  be  reviewed 
where  such  writing  was  not  in  the  appeal  rec- 
ord.— Oldenburg  &  Kelley  v.  Dorsey  (Md.)  576. 

On  appeal  from  an  order  denying  an  applica-- 
tion  for  appellant's  appointment  as  the  executor 
of  an  estate,  it  was  improper  for  appellant  to 
annex  the  discussion  of  counsel  to  the  record.— 
In  re  Acker's  Will  (N.  J.  Prerog.)  556. 

{   8.    AMdsnateat  ef  enrora. 

'Assignments  of  error  not  referring  to  print- 
ed page  of  testimony,  and  embodying  alleged 
error  In  striking  out  testimony  of  several  cuf> 
ferent  witnesses,  will  not  be  considered. — Brown 
V.  Forest  Water  <3o.  (Pa.)  1078. 

*On  appeal  the  appellate  conrt  will  not  pass 
upon  the  correctness  of  a  particular  instruc- 
tion to  which  no  error  is  assigned,  for  the  pur- 
pose of  guiding  the  conrt  below  in  the  event  of 
a  retrial. — Troxell  t.  Anderson  0>al  Min.  Co. 
(Pa.)  1083. 

i  9.     Dlaailaaal,    wltlidvawal,    or    aliaa- 
doament. 

Appeals  from  the  register  of  wills  will  not  be 
dismissed  for  the  register's  failure  to  certify  the 
record,  but  the  papers  will  be  returned  for  certi- 
fication.— Boyd  v.  Cioud  (Del.  Super.)   294. 

A  writ  of  error  will  be  dismissed  when  no 
judgment  is  returned  with  it. — Flanerty  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.  Err.  Se  App.) 
425. 

*Where  a  book  furnished  on  a  writ  of  error 
contains  no  transcript,  no  pleadings,  and  no 
state  of  the  case,  the  writ  of  error  will  be 
dismissed. — Boland  v.  Kaveny  (N.  J.  Err.  ft 
App.)  552. 

That  performance  of  contract  to  purchase 
real  estate  has  been  rendered  impossible  by  acta 
of  appellant  in  action  to  enforce  performance 
held  not  ground  for  dismissal  of  appeal. — 
Moore  v.  Galupo   (N.  J.  Err.  &  App.)   699. 

I  lO.   BotIow— Soope  and  ontont  In  (en- 
oral. 

The  question  of  the  admissibility  of  evidence 
for  a  certain  purpose  is  not  before  the.  Supreme 
Court  for  review,  where  the  offer  of  the  evi- 
dence in  the  trial  court  obviously  indicated  that 
it  was  made  for  another  purpose. — Appeal  of 
Melony  (Onn.)  151. 

Where  the  court's  findings  were  sustained  by 
evidence,  and  supported  the  judgment,  and  it  did 
not  appear  that  any  fact  material  to  any  ques- 
tion of  law,  admitted  or  undisputed,  was  not 
found,  the  findings  would  not  he  interfered  with 
on  appeal. — Clarlc  v.  Fitzsimmons  (Conn.)  342. 

In  a  suit  to  quiet  title  under  Gen.  Sl  1902,  | 
4053,  a  judgmoit  awarding  plaintiff  poasession 
and  damages  held  not  sustainable  on  ue  theory 
that  the  parties  voluntarily  submitted  their  con- 
troversies to  the  court  for  the  purpose  of  obtain- 
ing such  a  judgment. — Foote  t.  Brown  (Ooon.) 
667. 


*  Point  annotated.    8e«  syllabna. 
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lie  conceasion  of  a  prayer  bt  the  opposite 
party  makes  the  legal  pr<q>oaitioii  aonoanced 
therein  the  law  of  the  case,  regardless  of  its 
correctness. — Gans  Salya«e  Oo.  v.  Byrnes 
(Md.)  155. 

Denial  of  a  motion  to  set  aside  a  Terdict  as 
against  the  law  and  the  eridence  held  to  raise 
no  question  of  law  reviewable  oa  exceptions. 
— Lyman  t.  Brown  (N.  H.)  650. 

i  11.  —  Presnmptloas. 

Where  the  Jury  were  not  directed  to  pass  on 
certain  evidence,-  it  would  be  presumed,  on  ap- 

Eeal,  that  the  evidence   was  true,  and  would 
ave  established  everything  it  tended  to  prove. — 
Hanson  v.  Manchester  St  Ry.  (N.  H.)  595. 

In  the  absence  of  an  appeal  from  an  order 
allowing  probate  of  a  will,  it  will  be  presumed 
on  appeal  from  an  order  denying  petitioner's 
right  to  appointment  as  executor,  that  the  will 
was  properly  proved. — In  re  Acker's  Will  (N. 
•J.  Prerog.)  656. 

In  view  of  the  objection  and  bill  of  exceptions 
it  would  be  presumed,  on  appeal,  that  certain 
testimony  as  to  condition  of  injured  ankle  at 
time  of  trial  was  connected  with  testimony  as 
to  the  injuries  sustained. — Lewea  ▼.  John  Crane 
&  Sons  (Vt.)  60. 

{12.  —  IMaeretloa  of  lower  eoiivt. 

Whether  the  subject-matter  of  an  order  or  de- 
cree is  within  the  discretion  of  the  lower  court 
is  open  to  examination  upon  an  appeal  in  the 
case  in  which  the  decree  U  passed. — Gottschalk 
V.  Mercantile  Trust  &  Deposit  Co.  (Md.)  810. 

*A  decree  fixing  the  fee  of  a  master  in  parti- 
tion will  not  be  reversed,  where  no  abuse  of 
discretion  is  shown.— Cunningliam  v.  Wallace 
(Pa.)   784. 

*A  departure  of  the  court  from  the  form  of 
a  rule  is  immaterial  where  the  matter  is  with- 
in the  court's  discretion. — In  re  Logan  & 
Moulds'  Assigned  Estate  (Pa.)  843. 

•Discretion  of  trial  court  in  denying  new 
trial  will  not  be  interfered  with  on  am>eal. — 
Hanforth  v.  Tarentum  Traction  Pass.  Ry.  Co. 
(Pa.)  1060. 

*The  action  of  the  trial  court,  in  sustaining 
a  verdict  as  not  against  the  weight  of  the 
evidence,  is  discretionaiy,  and  not  revisable 
by  the  Supreme  Court — Marcy  v.  Parker  (Vt) 
19. 

1 13.  —  Questions  of  f»eti  vortUota.  and 
findings. 

*Where  there  are  no  facts  from  which  a 
conclusive  legal  presumption  arises,  and  the 
question  presented  by  the  evidence  is  purely 
one  of  fact  the  determination  of  the  lower 
court  is  conclusive  on  the  Suprone  Court. — 
Appeal  of  Melony  (Conn.)  151. 

Where  there  is  some  evidence  tending  to  sup- 
port a  finding  by  the  court,  an  exception  thereto 
will  be  overruled. — Brookhouse  v.  Union  Pub. 
Co.  (N.  H.)  219. 

Whether  justice  requires  an  extension  of  time 
within  which  a  husband  shall  be  permitted  to 
waive  the  provisions  of  his  wife  s  will  is  a 
question  for  the  superior  court,  and  presents  no 
question  of  law  for  determination  on  appeal — 
Jaques  v.  Chandler  (N.  H.)  713. 

•Findings  of  fact  by  a  district  Judge  are 
binding  on  the  Supreme  Court  unless  unsup- 
ported by  evidence. — Graves  v.  Woodbridge  Tp. 
(N.  J.  Sup.)  267. 

On  appeal  the  Suiveme  Court  will  not  re- 
verse a  judgment  of  the  district  court  based  on 
its  conclusion  on  a  mixed  question  of  law  and 
fact— Ruppert  v.  Zang  (N.  J.  Sup.)  998. 


*Anditor's  finding  of  fact  as  to  tmatee^a  ac- 
counts, approved  by  die  court  below,  will  not 
be  disturbed.— In  re  Mace's  Bstate  (Pa.)  37a 

*A  finding  by  an  auditor  baaed  on  competent 
evidence  and  confirmed  by  the  court  below  will 
not  be  reversed  in  the  absence  of  manifest 
error. — In  re  Logan  ft  Moulds'  Assigned  Eistate 
(Pa.)  843. 

•Where  plalntUTs  evidence  is  snflScient  to  rap- 
port the  verdict  it  cannot  be  interfered  with  on 
appeal. — Oalligan  v.  Woonsocket  St  Ry.  <3o. 
(R.  L)  376. 

•Hie  Supreme  <3onrt  cannot  disturb  a  verdict 
t>ased  on  conflicting  evidence. — ^Lyndon  8av. 
Bank  t.  International  Co.  (Vt)  50. 

( 14.  —  Harmleas  error. 

The  exclusion  of  proper  questions  to  a  witneas 
is  not  sufficient  ground  for  a  new  trial,  where 
the  witness  was  rabsequently  examined  fully 
on  the  subject — In  re  Nichola  (Conn.)  610. 

A  bill  of  exceptions  to  a  refusal  to  give  a 
requested  instruction  based  on  a  hypotheaia  of 
fact  must  show  tliat  there  was  evidence  in 
support  of  the  hypothesis. — Neal  ▼.  Rendall 
(Me.)  706. 

•Exceptions  to  a  ruling  cannot  be  sustained 
merely  because  as  an  academic  proposition  it 
was  erroneous,  unless  the  ruling  was  also 
prejudicial.— Neal  v.  Req^il  (Me.)  706. 

•Refusing  to  allow  certain  cross-examlnatian 
held  harmless.— Baltimore  ft  O.  R.  Co.  v.  Deck 
(Md.)958. 

A  statement  br  defoidant's  counsel  of  «  con- 
ceded fact  held  not  prejudidaL — layman  v. 
Brown  (N.  H.)  660. 

A  Judgment  of  the  district  court  supported  by 
uncontradicted  evidence  will  not  be  reversed  be- 
catise  of  the  erroneous  admission  of  evidence. — 
Campbell  v.  McCrellU  (N.  J.  Sup.)    1129. 

In  proceedings  to  condemn  land  for  approadi 
to  bridge,  admission  of  evidence  of  plan  of  pro- 
posed bridge  held  harmless  error. — Hadley  v. 
Board  of  C»ioaen  Freeholders  of  Passaic  0>anty 
(N.  J.  Sup.)  1132. 

Error  in  admitting  evidence  which  could  not 
have  prejudiced  defendant  because  of  the  care- 
ful imitructions  given  is  not  ground  for  rever- 
sal.- McKee  v.  Crucible  Steel  <3o.  (Pa.)  921. 

Remarks  by  witnesses  as  to  matters  which  the 
court  thereafter  instructs  the  jury  they  cannot 
consider  held  harmless. — McOunnegle  v.  Pitts- 
burg ft  L.  E.  R.  Co.  (Pa.)  988. 

•That  a  Judge  reads  to  the  Jury  instmctions 
given  by  another  court  in  order  to  show  that 
they  were  found  erroneous  by  the  Supreme 
Court  is  no  ground  for  reversing  the  jndx- 
ment— Brown  v.  Forest  Water  <3o.  (Pa.)   lOtS. 

Error  in  allowing  a  question  asked  of  «  wit- 
ness was  harmless  where  the  witneas  answered 
that  he  did  not  know  and  had  never  paid 
much  attention  to  the  matter. — ^Marcy  t. 
Parker  (Vt)  19. 

•An  objectionable  statement  of  plaintiff's 
counsel  in  argument  based  on  an  assumption  of 
defendant's  misconduct  held  not  reversible  er- 
ror.—Boshey  V.  Northrop  (Vt)  1015. 

i  15.  DeiermlnJition  and  disposition  ^f 
oanso. 
Where  defendants  w£re  jointly  sued  as 
original  promisors,  and  no  objection  for  mis- 
joinder 01  parties  was  made,  a  judgment  on  a 
verdict  in  defendants'  favor  could  not  be  re- 
versed as  to  some  of  the  defendants  and  affirmed 
as  to  others. — East  Baltimore  Lumber  Oo.  v. 
Waldeman  (Md.)  575. 


*  Point  annotated.    See  syllabns. 
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Rendition  of  decree  by  trial  ooart  Jteld  to  be 
farther  proceeding  in  conformity  with  the  opin- 
ion of  the  Court  of  Appeals,  notwithatanding 
Code  Pnb.  Oen.  Lews,  art  5,  (  36.— Safe  De- 
posit ic  Trust  Co.  of  Baltimore  t.  GiUings  (Md.) 
1033 ;  Oittinzs  t.  Safe  Deposit  &  Trust  Co.  of 
Baltimore,  Id. 

APPEARANCE. 

Jarisdiction  of  orphans*  court  to  Inqnire  into 
aatbority  of  attorney  to  appear,  see  ^'Courts," 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  i  4. 

APPLICATION. 

For  insarance,  see  "Insurance,"  |  2. 
Of  assets  in  general,  see  "Marshaling  Assets 
and  Securities." 

APPOINTMENT. 

Of  execDtor  «r  administrator,   see  "Ezecators 

and  Administrators,"  (  1. 
Of  public  officers  in  general,  see  "Officers,"  {  1. 
Of  receiver,  see  "Receivers,    (  1. 
Of  receiver  of  corporation,  see  "Corporations," 

t  6- 
Of  tax  officers,  see  "Taxation,"  {  S. 
Of  trustee,  see  "Trusts,"  |  8. 

APPROPRIATION. 

See  "States,"   I   1. 

ARBITRATION  AND  AWARD. 

See  "Reference";  "Submission  of  Controversy." 

I    1.    Arbltratora  aad  prooeedlacs. 

*That  a  deposition  taken  in  aid  of  proceed- 
ings before  arbitrators  was  mailed  to  one  of  the 
parties  instead  of  to  the  arbitrators  Aeld  not  to 
authorise  the  arbitrators  to  refuse  to  consider  it 
— Roberts  Bros.  v.  Consumers'  Can  Co.  (Md.) 
585. 

i   Z.    Award. 

Persons  by  excepting  as  devisees  and  legatees 
to  an  award  of  arbitrators  held  given  a  stand- 
ing in  court  without  petition  to  intervene. — 
Pepper  v.  Pepper  (Del.  Super.)  232. 

The  superior  court  held  to  have  Jurisdiction 
of  exceptions  to  award  of  arbitrators,  though 
based  on  fraud  and  collusion. — Pepper  v.  Pepper 
(Del.  Super.)  232. 

On  exceptions  to  award  of  arbitrators  iMsed 
on  fraud  and  collusion,  held  the  Issue  would  be 
submitted  to  a  jury. — Pepper  v.  Pepper  (Del. 
Super.)   232. 

'  'Where  parties  to  an  arbitration  have  had  a 
full  hearing,  the  court  will  not  review  the  find- 
ings of  the  arbitrators. — Roberts  Bros.  v.  Con- 
sumers' Can  Ca  (Md.)  586. 

*Wbere  the  parties  to  an  arbitration  have 
bad  a  full  hearing,  every  reasonable  intendment 
will  be  made  In  support  of  the  award. — 
Roberts  Bros.  v.  Onsumers'  Can  Co.  (Md.) 
585. 

Unauthorised  refusal  of  arbitrators  to  con- 
sider certain  depositions  held  such  mistake  as  to 
authorise  a  vacation  of  their  award. — Robertii 
Broa.  ▼.  Gonsumers'  (3an  Co.   (Md.)   585. 


'Failure  of  par^  to  arbitration  to  withdraw 
his  submission  held  not  a  waiver  of  objection  to 
certain  conduct  of  the  arbitrators. — Roberts 
Bros.  V.  Consumers'  Can  0>.  (Md.)  585. 

ARGUMENT  OF  COUNSEL 

Harmless  error,  see  "Appeal  and  Error,"  I  14. 
In  civil  acUons,  see  "Trial,"  i  3. 

ARMY  AND  NAVY. 

Discharge  of  bail  on  enlistment  of  principal  in 
navy,  see  "Bail,"  |  1. 

ARREST. 

See  "Ball." 

Illegal  arrest,  see  "False  Imprisonment" 
Privilege  of  bankrupt  from  arrest,  see  "Bank- 
ruptcy," §  2. 

t   1.    la  «1t11  aetloBs. 

Where  defendant  arrested  on  a  capias,  gives 
bond,  as  provided  by  Act  June  16,  1836  (P.  L. 
729),  to  take  benefit  of  insolvent  law,  and  not 
the  bond  under  Act  June  4,  1901  (P.  !>.  404), 
and  takes  the  benefit  of  the  act  plaintiff  can- 
not recover  on  the  bond  on  the  ground  that  the 
act  of  1901  bad  repealed  the  act  of  1836. — 
Mankey  v.  Stocking  (Pa.)  913. 

The  court  may  order  a  defendant  who  has 
been  arrested  on  civil  process  to  be  committed 
for  want  of  bail  after  bis  production  in  court 
and  such  commitment  will  be  deemed  to  be 
on  the  original  writ  (V.  S.  1701,  1703).— 
Gibson  r.  Hohnes  (Vt)  11. 

An  officer  who  arrests  defendant  on  civil 
process  does  not,  by  following  V.  S.  1701, 
1703,  requiring  a  defendant  arrested  on  mesne 
process  to  be  committed  to  jail,  put  it  out  of 
his  power  to  obey  the  precept  of  the  writ 
commanding  him  to  produce  defendant  at  the 
time  and  place  of  trial. — Gibson  v.  Holmes 
(Vt)  11. 

Justice  held  to  be  without  authority  to 
permit  an  officer  who  arrested  defendant  to 
amend  his  retom  after  the  justice's  jurisdic- 
tion In  the  case  had  lapsed. — Gibson  t.  Holmes 
(Vt)  11. 

I   2.    Oa  erlatlaal  eharKos. 

*One  under  sentence  for  felony  and  unlawfully 
at  large  may  be  arrested  and  returned  to  im- 
prisonment without  a  warrant,  even  by  a 
private  person. — In  re  Moebus  (N.  H.)  170. 

ASSAULT  AND  BAHERY. 

Assault  with  intent  to  kill,  see  "Homicide,"  |  4. 

Conviction  of  assault  under  Indictment  for  as- 
sault with  intent  to  murder,  see  "Indictment 
and  Information,"  (  7. 

Drunkenness  as  a  defense,  see  "Criminal  Law," 
«  2. 

I   1.    CItU  UabUltr. 

*In  an  action  for  a  violent  unprovoked  as- 
sault, plaintiff  held  entitled  to  punitive  dam- 
ages.— 'Hanna  v.  Sweeney  (Conn.)  785. 

The  amount  of  punitive  damages,  in  an  action 
for  willful  assault,  cannot  exceed  the  amount 
of  plaintiff's  expenses  in  the  litigation,  less  his 
taxable  costs. — Hanna  v.  Sweeney  (Conn.)  785. 

♦The  owner  of  personal  property  held,  under 
the  drcumstancps,  not  justified  in  employing 
force  and  violence  to  obtain  possession  of  it. — 
Stanley  v.  Payne  (Vt)  406. 


*  Point  aaaotatedi    See  syUabaa. 
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I  2.    Orlatlmal  reapoaslltlUtr. 

*Word8,  looks,  or  geetures,  however  fatsnltlng 
or  offensive,  held  insafBcieot  to  excuse  a  slight 
aasault. — State  v.  Bell  (Del.  O.  &  T.)  147. 

*An  assault  is  an  unlawful  attempt  by 
violence  to  do  injury  to  another,  employed  with 
present  ability  to  accomplish  the  same. — State 
r.  Wilson   (Del.   Gen.  Sess.)  227. 

'Assault  defined. — State  ▼.  Truitt  (Del.  Gen. 
Sesa.)  700. 

ASSESSMENT. 


insurance   company,   see 


Against   members   of 
Insurance,"  {  1. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,*'^  {  3. 

Of  damages,  see  "Damages,"  fi  5. 

Of  expenses  of  public  improvements,  see  "High- 
ways," f  3;  "Municipal  (3orporations,"  {  6. 

Of  tax,  see  "Taxation,"  {  3. 

ASSETS. 

Marshaling,  °  see  "Marshaling  Assets  and  Se- 
curities. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  2. 

Of  insurance  company,  see  "Insurance,"  t  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  {  8. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

In  bankruptcy,  see  "Bankruptcy,"  )  1. 

Traruifera  of  particular   species  oj  property, 

right*,  or  initrwmeiU*. 
Admeasurement   or   assignment   of   dower,   see 

"Dower,"  |  3. 
Corporate  shares,  see  "Corporations,"  {  2. 
Income  on  trust  property,  see  "Trusts,"  {  2. 
Transfer   of   rights    under    liquor   license,    see 

"Intoxicating  Xiquors,"  §  2. 

i  1.     A«tloas. 

Where  a  married  woman  assigned  a  claim 
against  her  husband  to  enable  the  assignee  to 
sue  for  her  benefit,  and  without  consideration, 
such  asflignee  was  not  entitled  to  sue. — Muller 
V.  Witte  (Conn.)  756. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy." 

Garnishment  of  assignee,  see  "Garnishment," 
«2. 

§    1.   Reqnlaltea  knd  Talldlty. 

Under  Code  Pub.  Gen.  Laws,  art.  21,  §  9,  a 
deed  of  trust  conveying  all  the  property  of  the 
grantors  held  to  contain  a  sufficient  descrip- 
tion of  the  property. — Roberts  v.  Roberts  (Md.) 
161;    Landon  v.  Shriver's  Estate,  Id. 

I   2.    Conatmetioii  and  operation  in  cen- 
eml. 

A  deed  of  trust  for  the  benefit  of  creditors, 
executed  by  a  husband  and  wife,  held  to  convey 
the  individual  property  of  the  wife. — Roberts 
V.  Roberts  (Md.)  161;  Landon  v.  Shriver's 
Estate,  Id. 


i   3.    Aoeonntlac,    ■•ttleatent,    and    dls- 
dtarca  of  aaslcnoo. 

Where,  under  the  insolvent  debtors'  act  (Gen. 
St  p.  1728,  S  11),  the  order  of  diBcharge  r>- 
cites  that  the  assignment  had  been  filed  \>j  the 
clerk,  the  file  mark  of  the  clerk  cannot  be  con- 
sidered as  countervailing  the  declaration  of  the 
court.— Stokes  v.  Hardy   (N.  J.  Sap.)    1002. 

ASSISTANCE,  WRIT  OF. 

Recovery  of  possession  by  purchaser  at  fore- 
closure sale,  see  "Mortgages,"  {  5. 

*A  writ  of  assistance  will  not  be  awarded  in 
case  of  doabt,  nor  where  there  is  a  question  of 
legal  title  to  be  tried. — Board  of  Home  Miasioni. 
of  Presbyterian  Church  in  United  State*  of 
America  v.  Davis  (N.  J:  Ch.)  447. 

Admitted  facts  set  up  in  affidavit  in  opposi- 
tion to  petition  for  writ  of  assistance  would  be 
regarded  by  the  court  as  true. — Board  of  Home 
Missions  of  Presbyterian  Church  in  United 
State*  of  America  v.  Davis  (N.  i.  Oh.)  447. 

ASSOCIATIONS. 

See   "Beneficial   Associations";   "Building  and 

Iioan  Associations" ;  "Exchanges." 
Agricultural  societies,  see  "Agriculture." 

ASSUMPSIT.  ACTION  OF. 

See  "Account  Stated";  "Money  Keceived": 
"Work  and  Labor." 

Nature  of  action  as  contract  or  tort,  aee  "Ac- 
tion," I  2. 

ASSUMPTION.      ' 

Of  risk  by  employ^,  see  "Master  and  Servant," 

S  7. 
Of  risk  by  passenger,  see  "Carriers,"  (  4.  ' 

ASYLUMS. 

See  "Hospitals." 

ATTACHMENT. 

See  "Execution";  "Oamishment.'' 

Affidavits  in  support  of,  see  "Affidavits.** 

Exemptions,  see  "Homestead." 

In    action    against    foreign    corporation,    see 

"Corporations,"  J  9. 

Of  mortgaged  chattels,  see  "Chattel  Mortgages," 

I  1- 
Of  property  in  bands  of  trustee  in  bankruptcy, 

see  ''Bankruptcy,"  S  1. 

To  compel  restoration  of  corporate  asaeta,  see 

"Corpotations,"  K  6. 

i   1.°  IieTy,  lien,   and   enatodr  mmA   dis- 
position af  property. 

Surrender  of  an  officer's  special  property  in 
iron  levied  on  to  a  purchaser  held  a  sufficient 
consideration  for  the  latter's  promise  to  paj 
the  price  to  the  officer,  entitling  the  latter  to 
recover  the  same,  though  his  writs  had  been 
otherwise  satisfied. — Lamb  v,  Zundell  (Vt.)  33. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,   see  "Trial,"   |   3. 

Harmless  error  in  conduct  and  argument  of 
counsel,  see  "Appeal  and  Error,"  |  14. 

Liability  of  client  for  wrongful  imprisonment 
under  direction  of  attorney,  aee  r'alae  Im- 
prisonment," i  1. 


*  Point  annotated.    Boa  ajUabva. 
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ATTORNEY  GENERAL 

As  proper  party  to  institute  suit  to  cancel  etsr^ 
tificate  to  practice  dentistry,  see  "Physi- 
cians and  Surgeons." 

AUDITA  QUERELA. 

Where  a  court  had  no  jurisdiction,  and  the 
judgment  rendered  is  void,  audita  querela  to 
vacate  the  judsraent  and  execution  thereon  is 
unnecessary. — French  v.  White  (Vt)  35. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  |  1. 
Of  court  to  revoke  appointment  of  committee  in 
partition,  see  "Partition,"  t  2. 

AWARD. 

Bee  "Arbitration  and  Award,"  t  2. 

AWNINGS. 

Municipal  regulations,  see  "Municipal  Corpora- 
Uons,^'  {  8. 

BAIL 

f    I.    Ib  eiiailiial  proseevtiona. 

Under  Pub.  St.  1901,  c.  252,  {  30,  sureties 
on  forfeited  recognizance  held  not  discharged 
by  voluntary  enlistment  of  principal  in  United 
States  navy.— Lamphire  t.  State  (N.  H.)  786. 

State  held  entitled  to  except  to  an  order  dis- 
charging sureties  on  a  forfeited  recognizance. — 
Lamphire  v.  State  (N.  H.)  786. 

BAILMENT. 

See  "Carriers,"  |  1 ;  "Warehousemen.'* 

BALLOTS. 

See  "Elections,"  {  1. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 
Certified  copies  of  docket  entries  in  bankruptcy 
court  as   evidence  of  bankruptcy,   see   "Evi- 
dence," {  B. 
Marshaling  assets,  see  "Marshaling  Assets  and 
Securities." 

I    1.   AssfsiuBOBt,    adaialatratloa.    Mid 
diatribatlon  of  bMikrvpt's  eatote. 

In  an  action  by  a  tmstee  in  bankruptcy  to 
recover  a  payment  made  by  the  bankrupt  on 
the  ground  that  it  was  an  unlawful  preference, 
evidence  held  insufQcient  to  show  that  defend- 
ants had  reasonable  ground  to  believe  that  a 
preference  was  intended. — ^Wilson  t.  Weigle 
(N.  J.  Ch.)  458. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  { 
COb,  30  Stat.  562  [U.  S.  Comp  St.  1901,  p. 
3445],  the  person  receiving  a  payment  from  a 
bankrupt  must  have  had  reasionable  cause  to 
believe  that  it  was  intended  thereby  to  give  a 
preference  before  be  can  be  held  liable  to  re- 
fund.—Wilson  V.  Weigle  (N.  J.  Ch.)  458. 

Corporate  stock  deposited  by  a  debtor  as 
collateral  held  not  transferred  either  at  common 
law  or  under  V.  S.  3689,  and  the  trustee  in 
bankruptcy  of  the  debtor  is  entitled  thereto, 
under  Bankr.  Act  July  1,  1888.  c.  541,  |  70.  30 
Stat  665  [U.  S.  Comp.  St  1901,  p.  8451].— 
French  t.  W^hite  (Yt)  35. 


'Property  which  veats  in  the  trustee  of  a 
bankrupt  under  the  federal  bankruptcy  law  to 
not  subject  to  attachment  in  a  state  court- 
French  V.  WhiU  (Vt)  86. 

i  S.    Blshta,  remedies,  Msd  dlaeharse  of 

boaknapt. 

Testimony  that  plaintiff  filed  his  petition  in 
bankruptcy  before  his  arrest  on  civil  process 
is  insnificient  to  show  that  plaintiff  was  priv- 
ileged from  arrest  because  of  the  bankruptcy 
Sroceedings,  where  it  is  not  shown  when  he 
led  the  petition. — Gibson  v.  Holmes  (Vt)  11. 

BANKS  AND  BANKING. 

Admissions  by  bank  officer,  see  "Evidence,"  |  2. 

Banking  corporations  in  general,  see  "Corpo- 
rations," J  IVi. 

Best  and  secondary  evidence  in  prosecution  for 
exhibidntr  false  paper  to  bank  examiner,  see 
"Criminal  Law,''^J  8. 

Deposit  of  trust  funds,  see  "Trusts,"  (  1. 

Liabilities  of  sureties  in  general  on  bond  of 
bank  officer  or  employe,  see  "Principal  and 
Surety,"  {  1. 

Trust  in  bank  stock,  see  "Trusts,"  t  6. 

I   1.    Fvnetloiis  and  deallscs. 

In  an  action  by  a  bank  on  a  note,  held  that 
it  might  be  presumed  that  an  extension  of  the 
time  of  payment  of  a  note  had  been  accepted 
by  plaintiff  and  approved  by  the  inspector  of 
finance. — Lyndon  Sav.  Bank  v.  International 
Co.  (Vt)  50. 

{   S.    Hatlomal  baaka. 

National  bank  may  take  stock  in  payment 
of  a  loan. — Westminster  Nat  Bank  y.  New 
England  Electrical  Works  (N.  H.)  971. 

i   3.     SaTliics  banks. 

V.  S.  4099  held  not  violated  by  an  agreement 
extending  the  time  of  payment  of  a  note  until 
the  payee  is  dissatisfied  with  the  security,  or 
until  payment  was  demanded  or  offered. — Lyn- 
don Sav.  Bank  v.  International  Co.  (Vt.)  50. 

{  4.     Xioaa,  traat,  aad  liiTestaieBt  eom- 
l^auas. 

It  is  within  the  power  of  the  Legislature,  in 
enacting  a  general  law  for  the  creation,  govern- 
ment and  control  of  all  trust  compazues,  to 
make  it  a  misdemeanor  for  the  officers  to  do 
the  things  prohibited  by  the  general  statute, 
although  the  things  made  misdemeanors  by  the 
goieraT  law  were  not  such  nnder  the  act  under 
which  the  trust  company'  was  incorporated. — 
State  V.  Twining  (N.  J.  Sup.)  402. 

The  exUblting  of  a  false  minute  of  an  alleged 
meeting  of  the  board  of  directors  of  a  trust  com- 
pany to  an  examiner  appointed  by  the  banking 
department  held  a  misdemeanor,  under  section 
17  of  the  general  trust  company  act  of  1899 
(P.  L.  1899,  p.  461).— State  v.  Twining  (N. 
J.  Sup.)  402. 

Where  one  of  two  officers  of  a  trust  company 
produces  a  false  minute  to  the  examiner  in  the 
presence  of  the  other,  who  by  his  silence  ac- 
quiesces in  such  exhibition,  although  he  knows 
of  its  falsity,  both  are  guilty  of  a  misdemeanor, 
under  Pub.  Laws  1899,  p.  450. — State  y.  Twin- 
ing (N.  J.  Sup.)  402. 

BAR. 

Of  dower,  see  "Dower,"  (  2. 

BASTARDS. 

i   1.    ProeeedlsKs  under  bastardy  lawa, 

*Tbe  original  complaint  and  magistrate's  rec- 
ord in  bastardy  proceedings  may  be  put  in  evi- 
dence to  show  a  compliance  with  the  preliminary 
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62  ATLANTIC  BBPORTEB. 


■tatntory     nqiiireinents.^Mcl4iiiKhliii   T>   3oj 
(Me.)  848. 

BATTERY. 

Sm  "AaHinlt  and  Batteir  " 

BEES. 

Tren)aa8  aa  remedy  for  Injariea  caused  by,  aee 
'Treapass,"  (  1. 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building  and 
Loan  Associations." 

A  claim  for  sick  benefits  dne  a  deceased  mem- 
ber of  a  police  association  held  not  waived  by 
the  intestate's  neglect  to  present  them. — Dary 
T.  Providence  Police  Ass'n   (R.  I.)  513. 

Providence  Police  Association  Bv-Laws  1904, 
art.  xi,  J  2,  held  not  to  govern  claims  for  bene- 
fits for  sickness  originating  prior  to  its  adop- 
tion.— Dary  v.  Providence  Police  Ass'n  (R.  I.) 
S13. 

A  b«ieficial  association  is  not  chargeable  with 
interest  on  claims  for  sick  benefits  prior  to  the 
date  demand  was  made  therefor. — Dary  v. 
Providence  Police  Ass'n  (B.  I.)  513. 

BENEFITS. 

Acceptance  of,  as  waiver  of  right  to  appeal,  aee 
"Appeal  and  Error,"  t  2. 

BEQUESTS. 

See  "Wills." 

BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  1 1. 

In  criminal  prosecutions,  see  "Criminal  Law," 

BETTING. 

See  "Qaming." 

BIAS. 

Of  witness,  see  "Witnesses,"  |  8. 

BILLBOARDS. 

Municipal  regulations,  see  "Municipal  Corpo- 
rations," I  7. 

BILL  OF  DISCOVERY. 

See  "Discovery,"  f  1. 

BILL  OF  REVIEW. 

See  "Hquity,"  {  6. 

BILLS  AND  NOTES. 

Action  on  lost  check,  see  "Lost  Instruments." 

Action  on  note  by  bank,  see  "Banks  and  Bank- 
ing," !  1. 

Extension  of  time  of  pavment  by  savings  bank, 
see  "Banks  and  Banking,"  f  3. 

Guaranty  of,  see  "Guaranty,"  )  3. 

New  promise  after  bar  by  limitations,  see 
"Limitation  of  Actions."   §   3. 

Of  married  woman,  see  "Husband  and  Wife," 
S  4. 

Parol  evidence,  see  "Evidence,"  I  6. 

Payment  by  note,  see  "Payment,''^  i  1. 


Recoapment  in  action  on  note,  w«  "Set-Off 

and  Counterclaim,"   |  1. 
Secured  by  mortgage,  see  "Mortgages,"  {  8. 

i    1.    OoBStraotian  «ad  apexmtloB. 

Finding  of  jury  as  to  extension  of  time  of 
payment  of  a  note  construed,  and  Keld  not  to 
make  the  instrument  a  donand  note. — Lyndon 
Sav.  Bank  ▼.  International  Co.  (Vt.)  60. 

t   S.    Richts  and  UabUltlea  oa  iadorM- 
meiit  or  traiufer. 

'Where  one  makes  an  accommodation  note  and 
is  compelled  to  pay  it,  he  may  recover  the 
amoimt,  with  interest,  from  the  parties  for 
whose  accommodation  he  made  it. — Morgan  t. 
Thompson  (N.  J.  Err.  &  App.)  410. 

*An  extension  <tf  the  time  of  payment  of  a 
note  is  sufficient  consideration  for  the  indorse- 
ment of  the  note. — lomdon  Sav.  Bank  t.  In- 
ternational Co.  (Vt.)  50. 

S   3.    Payment  aad  dlaokarce. 

A  foreclosure  of  a  mortgage  to  secnre  certain 
notes  held  to  operate  as  a  payment  only  to 
the  extent  of  the  value  of  the  land. — McKean 
V.  Cook    (N.   H.)    729. 

Where,  in  a  suit  on  the  last  of  a  series  of 
three  notes,  defendant  pleaded  payment  by 
foreclosure  of  a  mortgage,  the  burden  was  on 
him  to  prove  that  the  value  of  the  land  equaled 
or  exceeded  the  amount  du%  on  all  the  notes. 
—McKean  v.  Cook   (N.  H.)   729. 

{  4.    Aettona. 

In  an  action  on  a  note  evidence  considered, 
and  held  that  the  nature  of  defendant's  liability 
on  his  indorsement,  was  a  question  for  the  jury. 
— Ljmdon  Sav.  Bank  v.  International  Co.  (Vl) 
60. 

In  an  action  on  a  note  evidence  considered, 
and  held  sufficient  to  support  a  verdict  finding 
that  plaintiff  by  receiving  dividends  from  the 
assets  of  one  of  the  insolvent  makers  did  not 
thereby  release  its  right  to  collect  the  debt 
from  the  indorsers  of  the  note. — Lyndon  Sav. 
Bank  v.  International  Co.  (Yt.)  60. 

BOARD. 

Municipal  boards,  see  "Municipal  Corporations," 

BONA  FIDE  PURCHASERS. 

Of  corporate  stock,  see  "Corporations,"  f  2. 
Of  property  of  insolvent  corporation,  see  "Cor- 
porations," t  6. 

BONDS. 

Corporate  bonds,  see  "Corporations,"  M  2,  S. 
Liquidated  damages,  see  "Damages,"  |  2. 
Municinal  bonds,  see  "Municipal  Corporations," 

f  10. 
Of  liquor  dealers,  see  "Intoxicating  Liqnors," 

{  2. 
Sureties  on  bonds,. see  "Principal  and  8ar«ty." 

Bond*  in  leool  proceedinga. 

See  "Appeal  and  Error,"  t  6;  "Bail." 

BOOKS  OF  ACCOUNT. 

Production  by  insured,  see  "Insurance,"  {  6. 

BOROUGHS. 

See  "Municipal  OrporaUons." 

BOUNDARIES. 

Of  counties,  aee  "Counties,"  i  L 
Of  school  districts,  see  "Schools  and  School  IHa- 
tricts,"  {  1. 


*  Point  aBaotatod.    B—  syllalNM. 
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I   I.    DeaeiivUon. 

*A  boundary  line  h  a  monnment.  and  would 
govern  the  course  in  a  deed  unless  the  intent 
of  tlie  parties  would  l>e  defeated  thereby.— 
Chapman  r.  Hamblet  (Me.)  215. 

The  word  "i>roIon(ation,"  as  used  In  a  deed, 
means  a  continued  or  extended  line,  though 
consisting  of  several  angles,  where  such  meaning 
would  be  consistent  with  the  other  words  of 
description.— Chapman  v.  Hamblet  (Me.)  215. 

BOYCOTT. 

Restraining,  see  "Injunction,"  |  2. 
Restraining  anticipated  boycott,   m«  "Injunc- 
tion," ri.  ^  -V 

BREACH. 

Of  condition,  aee  "Insurance,"  tl  8,  4. 
Of  contract,  see  "Sales,"  i  3. 
Of  covenant,  see  "Insurance,"  |  4. 
Of  warranty,  see  "Insurance,"  I  4 ;  "Sales,"  ti 
5,  7. 

BREACH  OF  MARRIAGE  PROMISE. 

In  an  action  for  breach  of  marriage  promise, 
it  was  not  error  to  permit  plaintiff  to  testify 
that  when  defendant  proposed  marriage  he 
stated  that  he  was  worth  a  certain  amount  of 
money. — Massucco  v.  Tomass!  (Vt.)  67. 

In  an  action  for  breach  of  marriage  promise, 
held  not  error  to  permit  plaintiff  to  testify  tliat 
excepting  a  certain  invalid  ceremony  no  marriage 
had  been  performed. — Massucco  v.  Tomassi 
(Vt.)  57. 

In  an  action  for  breach  of  marriage  promise, 
the  parties  having  iieen  married  by  religious 
ceremony  in  Italy,  which  ceremony  was  invalid, 
certain  testimony  as  to  conversations  l>etween 
defendant  and  a  priest  Aeld  properly  admitted. — 
Massucco  V.  Tomassi  (Vt.)  57. 

In  an  action  for  breach  of  marriage  promise, 
certain  testimony  of  plaintiff  as  to  representa- 
tions made  by  defendant  held  properly  admitted. 
— Massucco  T.  Tomassi  (Vt)  57. 

In  an  action  for  breach  of  marriage  promise, 
an  instruction  that  the  jury  could  consider  the 
fact  that  the  parties  had  lived  together,  with 
the  other  elements  in  the  case,  hdd  not  errone- 
ous.—Massucco  V.  Tomassi  (Vt)  57. 

BREACH  OF  THE  PEACE. 

Examination  of  witnesses  la  action  for,  see 
"Witnesses,"  i  2. 

BRIBERY. 

Ot  witness  as  contempt,  see  "Contempt,"  |  1. 

BRIDGES. 

Harmless  error  in  proceedings  for  condemnation 
of  land  for  bridge  purposes,  see  "Appeal  and 
Error,"  |  14. 

1  1.    EstabUshatent,    eoiutraetlom,    aad 
aMtlatanaBee. 

*Boad  Act  March  23,  1859  (P.  L.  p.  633,  | 
21;  Oen.  9t  p.  2S14),  and  the  supplement  of 
Bridge  Act  March  15,  1860  (P.  L.  p.  286;  Gien. 
St.  p.  307),  held  not  to  apply  to  a  case  where,  by 
reason  of  the  smallness  of  a  culvert  under  a 
bridge,  water  is  backed  up  on  private  property. 
— Maguth  V.  Board  of  Ohosen  Freeholders  ot 
Passaic  County  (N.  J.  Err.  &  App.)  679. 

An  award  of  a  contract  for  a  public  bridge 
.by   the  lioard  of  freeholders,   on  a   plan   sub- 


mitted by  a  bidder,  and  without  competitive 
bidding,  held  not  an  abuse  of  discretion. — 
Bloonmeld  v.  Board  of  Chosen  Freeholders  of 
Middlesex  (N.  J.  Sup.)  110. 

.  The  iMwer  of  a  board  of  freeholders  in  letting 
contracts  for  bridge  construction  is  limited  only 
by  the  rule  that  their  acts  must  be  in  good 
faith  and  in  the  exercise  of  an  honest  discre- 
tion.— Bloomfield  v.  Board  of  Chosen  Free- 
holders of  Middlesex  (N.  J.  Sup.)  116. 

BROKERS. 

Accmal  of  right  to  commissions,  see  "Limita- 
tion of  Actions,"  {  2. 

{    1.    OompensmtioB  and  lien. 

'Where  a  real  estate  broker  was  duly  licensed 
at  the  time  negotiations  for  a  sale  of  real  estate 
were  completed,  it  was  no  defenjse  to  his  claim 
for  commissions  that  he  was  not  licensed  at  the 
time  the  sale  was  actually  made. — Coates  v. 
Locust  Point  Co.  of  OSty  of  Baltimore  (Md.) 
625. 

*That  a  real  estate  broker  was  not  licensed, 
as  required  by  C!ode  Pub.  Loc.  Laws,  art  4, 
H  658,  659,  at  the  time  he  made  a  sale  of  real 
estate,  held  not  to  bar  his  right  to  recover  com- 
missions.— Coates  V.  Locust  Point  Oo.  of  (Tity 
of  Baltimore  (Md.)  625. 

*A  broker  held  entitled  to  recover  commissions 
at  least  on  the  amount  paid  by  the  purchaser 
at  the  time  the  action  was  brought- — Coates  v. 
Locust  Point  Co.  of  City  of  Baltimore  (Md.) 
625. 

{    2.    Aetioas  for  oompensatloB. 

In  an  action  for  broker's  commissions,  evi- 
dence held  to  warrant  a  finding  that  the  broker 
was  the  procuring  cause  of  the  sale.^3oates  v. 
Locust  Point  Co.  of  City  of  Baltimore  (Md.) 
626. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Where  a  building  association  incorporated  un- 
der Act  April  9, 1875  CRev.  St  1875,  p.  64) ,  has 
issued  shares  of  stock  in  different  series,  under 
the  supplement  of  that  act  approved  March  29, 
1887  (P.  L.  1887,  p.  62),  the  holder  of  shares 
in  a  series  declared  to  have  matured  ceases  to 
lie  a  member  and  becomes  a  creditor,  entitled  to 
sue  for  the  declared  value  of  the  matured  stiares. 
— Cunningham  v.  Mutual  Loan  &  Building  Asa'n 
of  City  of  Passaic  (N.  J.  Err.  &  App.)  307. 

BUILDINGS. 

License  to  erect  building,  see  "Licenses,"  {  1. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Homicide,"  {  7. 

BY-LAWS. 

Of  insurance  company,  see  "Insurance,"  ^  8. 

CALENDARS. 

Computation  of  time,  see  "Time." 

CANCELLATION  OF  INSTRUMENTS. 

Seie  "Quieting  Title";  "Reformation  of  In- 
struments." 

C!ancellation  of  certificate  to  practice  dentistry, 
see  "Physicians  and  Surgeons." 

Cancellation  of  deed  for  invalidity,  see  "Deeds," 
!  3. 

Deoositions  in  suit  for,  see  "Depositions." 


*  Polat  anaatated.    Bee  syllabus. 
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Rescission  of  contract,   see  "Contracts,"  |  3; 

"Sales,"  i  2;  "Vendor  and  Purchaser,"  I  3. 
Setting    aside     fraudulent     conveyances,     see 

"Frandulent  Conveyances,"  S  8. 

f   I.    Proeeedlacs.aad  relief. 

Defendants,  in  a  suit  to  set  aside  deeds, 
held  required  by  their  answers  to  meet  charges 
of  fraud  and  undue  influence  with  a  full  and 
<Urect  statement  of  the  facts  within  their 
knowledse. — Homer  v.   Bell    (Md.)    736. 


CANDIDATES. 

For  office,  see  "Elections,"  t  4. 

CARNAL  KNOWLEDGE 

Sm  "Rape." 

CARRIERS. 

Loss  by  carrier  of  goods  sold,  see  "Sales,"  |  4. 

I   X.     Oarriace  of  Koods. 

'Where  an  express  company  furnished  plain- 
tiff a  book  of  blanlc  receipts  in  which  to  enter 
their  shipments,  with  statement  limiting  liabil- 
ity to  $oO,  unless  true  value  was  stated,  the 
company  was  not  liable  for  a  greater  amount, 
thoagh  the  shipper  did  not  read  the  terms  and 
conditions. — Gerry  t.  American  Express  Oo. 
(Me.)  488. 

*A  common  carrier  may  limit  his  responsibil- 
ity for  freight  by  notice  containing  reasonable 
restrictions,  if  brought  home  to  the  owner  of 
the  goods  and  assented  to. — Gerry  v.  American 
Express  Oo.  (Me.)  498. 

'Where,  on  delivering  to  a  common  carrier  a 
drop  curtain,  the  shipper  received  an  instru- 
ment stating  that,  where  the  shipper  omits  to 
declare  the  value  of  the  goods,  he  agrees  that 
it  does  not  exceed  $50,  held,  that  the  responai- 
bility  of  the  carrier  for  the  real  value,  in  case  of 
loss,  was  not  thereby  restricted. — Hayes  v. 
Adams  Express  Co.  (N.  J.  Sup.)  284. 

Carrier  held  to  have  no  lien  on  freight  for  de- 
mnrrage  for  delay  in  unloading.— Nicolette  Lum- 
ber CJo.  v.  People's  Coal  Ck>.  (Pa.)  1060. 

t   S<    Oarrlage  of  pMseBKors. 

Where  plaintiff  knew  that  the  C.  Company 
acted  as  to  points  tieyond  its  own  road  as  agent 
only  the  relation  of  carrier  and  passenger  did 
not  exist  between  plaintitF  and  the  C.  Company 
after  the  train  left  its  road. — McDonald  v.  Cen- 
tral R.  Co.  of  New  Jersey  (N.  J.  Err.  &  App.) 
406. 

'Plaintiff  held  to  have  a  contract  right  to 
have  the  train  stop  at  C.  to  which  he  had 
bought  a  ticket,  and  his  ejection  at  the  last  pre- 
ceding station  was  wrongful. — McDonald  v. 
Central  R.  Co.  of  New  Jersey  (N.  J.  Err.  & 
App.)  405. 

{   3.    -^  Personal  Injuries. 

In  an  action  against  a  railroad  for  wrongful 
death,  evidence  examined,  and  held  suiiioient 
to  take  the  case  to  the  jury. — MacFeat  v.  Phila- 
delphia, W.  &  R  R.  Co.  (Del.  Super.)  898. 

In  an  action  against  a  railroad  for  wrong- 
ful death,  a  Question  as  to  the  custom  of  de- 
fendant company  in  keeping  a  shifting  engine 
at  its  station  held  inadmitisible. — MacFeat  -v. 
Philadelphia,  W.  &  B.  R.  Co.  (Del.  Super.)  898. 

In  an  action  against  a  railroad  for  wrongful 
death,  city  ordinances  respecting  the  speed  of 
trains  running  through  the  city  held  admissible. 
—MacFeat  v.  Philadelphia,  W.  &  B.  B.  Co. 
(DeL  Super.)  898. 


In  an  action  against  a  railroad  for  wrongfnl 
death,  certain  evidence  as  to  the  whereabouts 
of  a  witness  held  admissible  in  rebattal. — Mac- 
Feat V.   Philadelphia,   W.   &  B.   R.  Co.   (Del. 

Super.)  898. 

*A  railroad  company  is  liable  for  Injnries  to 
a  passenger  if,  notwithstanding  any  previous 
negligence  of  the  latter,  the  company  could 
have  prevented  the  accident  by  the  use  of 
ordinary  and  reasonable  care. — MacFeat  r. 
Philadelphia,  W.  &  B.  R.  Co.  (Del.  Super.) 
898. 

*0>mmon  carriers  of  passengers  are  responsi- 
ble for  any  negligence  resulting  in  injury  to 
the  passengers,  and  are  required  in  the  prepara- 
tion, conduct,  and  management  of  their  mean^ 
of  conveyance  to  exercise  every  degree  of  care, 
diligence,  and  skill  which  a  reasonable  man 
would  use  under  such  circumstances. — MacFeat 
v.  PhlUdelphia,  W.  &  B.  R.  Ca  (DeL  Super.) 
898. 

*It  is  the  duty  of  a  railroad  company  to  give 
timely  and  sufficient  warning,  by  bell,  whistle, 
or  otherwise,  of  the  approach  of  trains,  and 
to  run  such  trains  at  a  rate  of  speed  proper 
and  reasonable  under  the  circumstances.— Mac- 
Feat V.  Philadelphia,  W.  &  B.  R.  0>.  (DeL 
Super.)  898. 

*The  term  "ordinary  care,"  when  applied  to 
the  management  of  railroad  engines  and  cars 
in  motion,  imports  all  care  which  the  peculiar 
circumstances  of  the  place  or  occasion  reason- 
ably acquire. — MacFeat  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Del.  Super.)  89a 

*The  violation  of  a  city  ordinance  respecting 
the  rate  of  speed  at  which  railroad  trains  may 
be  run  through  the  city  is  of  itself  an  act  of 
negligence,  proof  of  which  renders  a  railroad 
liable  for  any  injury  resulting  therefrom. — 
MacFeat  v.  Philadelphia,  W.  &  B.  R.  (3o.  (DeL 
Super.)  89S. 

In  an  action  against  a  street  railway  comitany 
for  injuries  to  a  passenger,  an  instructirai  stat- 
ing that  it  was  the  duty  of  the  conductor  to 
exercise  great  care,  without  in  any  way  limiting 
or  defining  that  expression,  was  erroneous. — 
Raymond  v.  Portland  R.  Ca  (Me.)  602. 

In  an  action  for  injuries  to  a  passengu'  on 
a  street  car,  defendant's  failure  to  afford  him 
a  reasonable  oi^>ortunity  to  get  into  a  place  of 
safety  before  starting  the  car  held  no»  tbe 
proximate  cause  of  the  injury .^^umberland  4t 
W.  Electric  Ry.  Co.  v.  Thompson  (Md.)  243. 

The  breach  of  duty  by  a  carrier  to  its 
passengers  constitutes  a  cause  of  action  for  an 
injury  resulting  therefrom.— Philadelphia,  B.  & 
W.  R.  Co.  V.  Allen  (Md.)  245. 

A  declaration  for  injuries  to  a  passenger  htU 
good  at  common  law  and  under  Code  Pidk  (Jen. 
Laws  1904,  art.  75,  i  24,  subeec.  36.— -Phila- 
delphia, B.  &  W.  R.  Co.  V.  Allen  (Md.)  245. 

*A  carrier  owes  to  its  passengers  the  exercise 
of  the  utmost  care  which  human  foresight  can 
exercise. — Philadelphia,  B.  &  W.  R.  Co.  v. 
Allen  (Md.)  215. 

'While  carriers  of  passengers  are  not  in- 
surers of  absolute  safety,  yet  they  are  bound 
to  exercise  the  highest  degree  of  care  which  is 
consistent  with  the  nature  of  their  undertaking. 
— United  Rys.  &  Electric  C!o.  of  Baltimore  v. 
Weir  (Md.)  588. 

In  an  action  against  a  street  railroad  for  in- 
juries to  a  passenger,  evidence  held  sufficient  to 
show  negligence  on  the  part  of  the  railroad  in 
suddenly  starting  the  car  while  plaintiff  was 
alighting.— United  Rys.  &  Electric  Co.  of  BalU- 
more  v.  Weir  (Md.)  S8& 


'  Point  annotnted.    See  sjUnbua. 
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*Wher«  a  railroad  stops  Its  cars  to  allow  a 
Mawnger  to  alight,  it  is  bound  to  stop  a  suf- 
ficient length  of  time  to  enable  him  to  alight 
in  safety. — United  R78.  &  Electric  Co.  of  Balti- 
mota  ▼.  Weir  (Md.)  6S8. 

In  an  action  for  injuries  to  a  passenger,  the 
-question  of  defendant's  negligence  and  plain- 
tiff's contributory  negligence  Add  for  the  jury. — 
Philadelphia,  B.  &  W.  R  Co.  t.  McOugan 
(Md.)  m 

*An  injury  to  a  passenger  held  not  such  as  to 
have  warranted  an  inference  of  negligence. — 
Graf  ▼.  West  Jersey  &  S.  B.  Co.  (N.  J.  Sup.) 
833. 

*  Where  it  is  reasonably  inferable  from  evidence 
that  a  passenger  was  injured  through  some  act 
or  omission  of  the  carrier's  servant  which 
might  have  been  prevented  by  a  high  degree  of 
care,  the  question  of  the  carrier's  negligence  is 
for  the  jury.— Gottlob  v.  North  Jersey  St.  By. 
<3o.  (N.  J.  Sup.)  1003. 

•Presumption  of  negligence  In  failure  of 
brakes  to  work  on  street  car,  whereby  a  pas- 
senger was  injured,  held  not  rebutted  by  evi- 
dence.— Dougherty  v.  Pittsburgh  Bys.  Co.  (Pa.) 
926. 

*Itt  action  against  carrier  for  death  of  pas- 
senger when  alighting  from  train  at  a  place 
-other  than  a  regular  station,  evidence  of  cus- 
tom of  railroad  to  stop  at  such  place  held  inad- 
missible in  absence  of  evidence  that  deceased 
knew  of  the  custom.— Margo  v.  Pennsylvania 
B.  Co.  (Pa.)  1070. 

In  an  action  to  recover  for  death  of  plain- 
tiff's husband  while  alighting  from  the  train 
«f  defendant,  evidence  held  insufficient  to  jus- 
tify verdict  for  plaintiff. — Margo  v.  Pennsyl- 
vania B.  Co.  (Pa.)  1079. 

*A  street  railway  company,  accepting  a  pas- 
senger obliged  to  stand  on  the  running  board  of 
the  car  because  be  cannot  be  accomodated  in- 
side the  car,  held  required  to  exercise  care  to 
prevent  Injury  to  him. — Verrone  v.  Bhode  Is- 
land Suburban  By.  Co.  (B.  I.)  512. 

*In  an  action  for  the  death  of  a  street  car 
passenger  in  consequence  of  being  thrown  from 
the  car  while  standing  on  the  running  board, 
the  question  of  the  company's  negligence  in  op- 
erating the  car  held  for  the  jury. — Verrone  v. 
Rhode  Island  Suburban  By.  Co.  (R.  I.)  512. 

I  4.     —  Oontrlbvtorr      BecUcenoa      of 
parson  injured. 

One  approaching  a  railroad  crossing  is  bound 
-to  know  that  it  is  a  place  of  danger. — MacFeat 
v.  Philadelphia,  W.  &  B.  R  Co.  (Del.  Super.) 
«98. 

*When  the  arrangement  of  a  raibroad  sta- 
tion is  such  that  a  passenger  has  to  cross  the 
track  either  before  entering  or  after  leaving 
the  cars,  be  has  a  right  to  assume  that  the 
track  may  be  crossed  safely  provided  he  crosses 
the  same  at  a  proper  and  reasonable  time. — 
MacFeat  v.  Philadelphia.  W.  &  B.  R  Co.  (Del. 
Super.)  898. 

•Persons  crossing  railroad  tracks  are  bound 
to  reasonably  use  all  of  their  senses  for  the  pre- 
vention of  accident,  and  also  to  exercise  all 
such  reasonable  caution  as  ordinarily  prudent 
«nd  careful  person  would  exercise  in  like  cir- 
cumstances.— MacB'eat  v.  Philadelphia,  W.  &  B. 
R.  Co.  (Del.  Super.)  898. 

*A  passenger  at  a  railroad  station  is  pre- 
sumed to  have  exercised  reasonable  care  and 
caution  to  prevent  injury  from  an  approaching 
train.— MacFeat  v.  Philadelphia,  W.  &  B.  R 
0>.  (Dal.  Super.)  898. 


*A  passenger  held  not  guilty  of  contributory 
negligence  per  se  in  attempting  to  alight  from  a 
slowly  moving  street  car. — United  Bys.  &  Elec- 
tric Co.  of  Baltimore  v.  Weir  (Md.)  588. 

In  an  action  for  injuries  to  a  passenger,  the 
question  of  defendant's  nealigence  and  plaintiff's 
contributory  negligence  held  for  the  jury. — Phila- 
delphia B.  &  W.  R.  Co.  V.  McOugan  (Md.)  752. 

•Passenger  injured  on  running  board  of  street 
car  held  guilty  of  contributory  negligence. — 
Bums  V.  Johnstown  Passenger  By.  Co.  (Pa.) 
564. 

•Where  a  passenger  stands  on  the  ronning 
board  of  a  summer  car  when  there  is  room 
inside,  he  assumes  the  risk. — Burns  v.  Johns- 
town Passenger  By.  <3o.  (Pa.)  564. 

•A  passenger  on  a  street  car,  who  stands  on 
the  running  board  of  the  car,  assumes  only  the 
risk  of  the  ordinary  motion  of  the  car. — ^Ver- 
rone V.  Bhode  Island  Suburban  By.  Cq.  (EL.  I.) 
512. 

•It  is  not  negligence  per  se  for  a  passenger  on 
a  street  car  to  stand  on  the  running  board  and 
hold  the  post  or  handle  affixed  thereto,  where 
the  car  is  so  filled  that  there  Is  no  room  inside. 
— Verrone  v.  Bhode  Island  Suburban  By.  Co. 
(R.  I.)  512. 

CASE  CERTIFIED  OR  RESERVED. 

For  determination  of  questions  of  law,  sea  "Ap- 
peal and  Error,"  {  3. 


CASE  ON  APPEAL 

nrpose    of    r 

,"  i  7. 
CATTLE. 


Necessity    for    purpose    of    review,    see    "Ap- 
peal and  Error,"  {  7. 


See  "Animals." 

CAUCUS. 

See  "Elections,"  |  4. 

CAUSA  MORTIS. 

See  "Gifts,"  i  2. 

CAUSE  OF  ACTION. 

See  "Action." 

CERTIFICATE 

Certified  copies,  see  "Evidence."  {  5. 

Of  case  or  question  of  law  for  determination, 

see  "Appeal  and  Error,"  {  3. 
Of  corporate  stock,  see  "Corporations,"  i  2. 
Of  incorporation,  see  "Corporations,     f  1. 
Of  insurance,  see  "Insurance,"  t  8. 

CERTIORARI. 

Review  in  criminal  prosecution,  see  "Criminal 

Law,"  i  15. 
Review  of  assessments  for  nnblic  improvements, 

see  "Municipal  Corporations,"  {  6. 
Review  of  question  as  to  validity  of  municipal 

ordinances,  see  "Municipal  Corporations,"  {  2. 

I    1,    Ifatnre  and  croiuids. 

•Certiorari  held  not  to  lie  to  review  action 
for  a  school  committee  in  changing  text-books. — 
Greenough  v.  School  Committee  of  Pawtucket 
(R  I.)  978. 


*  Point  annotated.    Bee  syllnbna. 
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(  2.    Froeeedincs  mmA  detennliuitloii. 

Where,  on  return  of  certiorari  to  set  aside 
manicipal  action,  parties  not  before  the  court 
have  ao9uired  rights  if  such  action  should  be 
held  valid,  the  court  should  Mta^  the  proceedings 
until  the  parties  are  brought  in  or  dismiss  the 
certiorari. — Livermore  y.  City  of  Millville  (N. 
J.  Err.  &  App.)  406. 

Where  the  record  of  a  cause  removed  from  the 
common  pleas  to  the  Supreme  Court  by  certiorari 
has  been  remitted  to  the  common  pleas,  such 
court  has  authority  to  proceed  therein,  though 
the  formal  order  to  remit  has  not  been  filed 
with  its  clerk.— Stokes  v.  Hardy  (N.  J.  Sup.) 
1002. 


CHANCERY. 


See  "Equity." 


CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  6. 
Of  witness,  see  "Witnesses,"  t  8. 

CHARGE. 

By  carrier,  see  "Carriers,"  i  1. 

Of  legacies  on  property  by  will,  see  "Wills," 

§  14. 
On  trust,  see  "Trusts,"  i  2. 
To  jury  in  civil  actions,  see  "Trial,"  {  6. 
To  jury  in  criminal  prosecutions,  see  "Criminal 

Law,''  §  13. 

CHARITIES. 

Charitable  bequests,  see  "Wills,"  {  L 
Inheritance  tax,  see  "Taxation,**  t  5. 

{   1.    Creation,  ezlsteBee,  and  ▼alldlty. 

*A  gift  of  funds  for  the  erection  of  a  build- 
ing to  be  used  for  a  free  public  library  and  for 
industrial  education  held  a  valid  charitable 
use.-^Board  of  Trustees  of  School  for  Indus- 
trial Education  v.  City  of  Hoboken  (N.  J. 
Ch.)  1. 

*A  bequest  to  a  trustee  for  the  purpose  of 
making  such  distribution  among  religious,  benev- 
olent, or  charitable  objects  as  be  may  select  is 
void  as  vague  and  indefinite. — Hegeman's  Ex*rs 
V.  Roome  (N.  J.  Ch.)  392. 

*Und'er  the  express  provisions  of  Gen.  Laws 
1896,  a  36,  (  2,  towns  may  take,  hold,  and 
manage  real  and  personal  estate  in  trust  for  any 
charitable  other  than  religions  uses. — Steams 
V.  Newport  Hospital  (R.  I.)  182. 

*  Scope  of  an  act  establishing  a  public  charity 
should  not  be  constrained  by  construction  of 
its  words  so  as  to  forbid  ue  action  of  the 
trustee  corporation  in  ways  germane  to  those 
specified  in  its  charter. — Steams  v.  Newport 
Hospital  (R.  I.)  132. 

Hospital  corporation  organized  under  Laws 
1873,  p.  222,  held  authorized  to  accept  and 
administer  a  certain  trust  provided  by  a  will 
without  the  aid  of  amending  the  act  of  1893 
(Laws  1893,  p.  554).— Steams  v.  Newport 
Hospital  (R.  I.)  182. 

{   S.    Oonstmotlon,   admlnlatratloii,  and 
emforoement. 

A  bill  to  regulate  the  use  of  a  public  build- 
ing, erected  in  part  with  the  proceeds  of  a 
charity,  held  within  the  jurisdiction  of  equity 
as  a  bill  to  establish  and  enforce  a  charitable 
use. — Board  of  Trustees  of  School  for  In- 
dustrial Education  t.  City  of  Hoboken  (^, 
J.  Ch.)  1. 


A  building  having  been  erected  in  part  with 
the  proceeds  of  a  charity  for  the  use  of  an 
industrial  school  and  city  library,  the  "assem- 
bly room"  held  for  the  joint  use  of  both, 
while  the  "class  room"  in  the  basement  was 
for  the  exclusive  use  of  the  school. — ^Board  of 
Trustees  of  School  for  Industrial  Eldacation 
V.  City  of  Hoboken  (N.  J.  Ch.)  1. 

Provisions  of  trust  held  to  leave  it  to  the 
judgment  of  the  trustee  to  determine  in  the 
first  instance  whether  the  corims  of  the  estate 
might  be  used  to  meet  current  expenses. — 
Steams  v.  Newport  Hospital  (R,  I.)  132. 

Use  of  capital  of  hospital  trust  fond  in  the 
erection  of  buildings  held  in  pursuance  of  the 
conditions  of  the  trust. — Steams  v.  Newport 
Hospital  (R.  I.)  132. 

Tlie  capacity  given  a  municipality  by  Gen. 
Laws  1896,  c.  36,  f  2,  to  become  trustee  of 
a  charitable  trust  does  not  give  such  munic- 
ipality a  supervisory  jurisdiction  over  fnn^ 
intrusted  to  other  trustees. — Steams  v.  Newport 
Hospital  (R.  I.)  132. 

Trust  imposed  on  hospital  corporation  AeU 
not  to  require  the  corporation  to  maintain  a 
ward  for  contagious  diseases  (Gen.  Laws  1896, 
e.  40,  S  13,  and  chapter  94,  H  15,  16  and  17).— 
Steams  v.  Newport  Hospital  (R.  I.)  132. 


CHARTER. 

I    "Municipal    Corpora- 


Municipal    charter, 
tions,^'  t  & 


CHATTEL  MORTGAGES. 

S    1.  Re<|iilsites  and  ▼allditr. 

Under  Pub.  St.  1901,  c.  140,  §  6,  registratioit 
of  unverified  chattel  mortgage  held  not  con- 
structive notice  of  existence  of  mortgage,  and 
that  an  attaclunent  of  the  property  while  in 
possession  of  mortgagors  will  prevail  against 
mortgagors  and  mortgagee. — Tisoale  T.  John  H. 
Pray  Sons  Co.  (N.  H.)  16a 

(   2.    OonstraetloB  aad  eperatiom. 

'Where  a  mortgagee  permits  the  mortgagor  ot 
chattels  to  retain  Uiem,  authority  is  conferred 
on  the  mortgagor  to  nave  necessary  repairs 
made,  and  the  lien  of  an  artificer  for  snch 
repairs  will  have  priority  over  the  lien  of  the 
mortgage,  though  recorded. — Ruppert  v.  Zang 
(N.  jTSup.)  9&. 

i  3.    Rlshts  and  remedies  of  ereditosa. 

Under  the  statute  requiring  immediate  posses- 
sion as  a  prerequisite  to  the  validation  of  an  un- 
recorded chattel  mortgage,  a  chattel  mortgage 
made  July  13,  1904,  and  unrecorded,  held  void 
where  possession  of  the  mortgaged  property 
was  not  taken  thereunder  until  December  & 
1904.— Pryor  v.  Gray  (N.  J.  Oh.)  439. 

Under  the  chattel  mortgage  act,  an  unrecorded 
mortgage  held  void  as  to  creditors  of  a  pur- 
chaser of  the  property  subject  to  the  mortt^ice. 
— Fidelil?  Trast  Co.  v.  Staten  Island  Clay  Go. 
(N.  J.  Ch.)  441. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHILD. 

See  "Adoption":  "BasUrds**;  "Parent  and 
Child." 

Care  required  as  to,  see  "Negligence,"  I  1; 
"Street  Railroads,"  §  2. 

Class  legislation  relating  to  dependent  and  de- 
linquent children,  see  "Constitutional  Law," 
i  8. 


*  Point  annotated.    See  syllabaa. 
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Competency  as  witneaaea,  aee  "Witneaaea,"  {  1.  - 
Statute  relating  to  control  of  dependent  end 

incorrigible  children  oa  denying  mal  by  jury, 

aee  "Jury,"  (  1. 
Subject  and  title  of  act  relating  to  dependent 

and  incorrigible  children,  see  ''Statutea,"  i  8. 

CHOSE  IN  ACTION. 

Assignment,  aee  "Aaaignmenta." 

CHURCH. 

See  "Religious  Societies." 

CITATION. 

See  "Proceas." 

CITIES. 

See  "Municipal  Orporations." 

CITIZENS. 

Eqnbl  protection  of  lawa,  see  "Constitutional 
Law,'*^  t  9. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  {{  4,  8,  9. 

CLAIM  AND  DELIVERY. 


See  "Replevin." 


CLAIMS. 


COLLEGES  AND  UNIVERSITIES. 

Condemnation  of  land  for  campua,  see  "Emi- 
nent  Domain,"  {  1. 


COLLISION. 

'ant,  see  "Mastet 

COMMERCL 


InJariea  to  aerrant,  see  "Master  and  Servant." 
18. 


Againat  codnty,  aee  "Counties,"  8  4. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  $.4. 

Against  insolvent  insurance  company,  see  "In- 
surance," I  1. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  g  8. 

CLOUD  ON  TITLE. 

See  "Quieting  Title." 

COAL 

See  "Mines  and  Minerals,"  t  L 

CODICIL. 

See  "Wills,"  iS  6,  & 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  ^  6. 

COLLATERAL  ATTACK. 

On  order  for  construction  of  highway,  see 
"Highways,"   I  2. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  {  5. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  {  1 ;  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
miniatratora,"  {  3. 

*  Point  annotated.    Soe  syllabna. 


Carriage  of  goods  and  passengers,  see  "Car- 
riers/' 

COMMISSION. 

Inquisition   of   lunacy,   see  "Insane   Persons," 
To  take  testimony,  see  "Depositions." 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  |  1. 
Of  trustee,  see  "Trusts,"  S  6. 
On  sales  of  stock  by  corporate  officer,  see  "Cor- 
porations," {4. 

COMMITTEE. 

To  make  partition,  aee  "Partition,"  I  2. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

See  "Marriage." 

Actions  for  negligence  under  common  law,  aee 
"Negligence,"  i\ 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districta,"  |  L 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  §  2.    • 

Of  broker,  see  "Brokers,"  I  1. 

Of  cori>orate  officer,  see  "Corporationa,"  |  4. 

Of  truatee,  see  "Trusto,"  §  6. 

On  revocation  of  license  under  which  building 
was  erected,  see  "Licenaes,"   i   1. 

Review  of  discretion  of  court  in  allowance,  see 
"Appeal  and  Error,"  S  12. 

Water  rates,  aee  "Watera  and  Water  Courses," 
8  8. 

COMPETENCY. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Iisw,"  8  7. 
Of  experts  as  witnesses,  see  "Evidence,"  8  7. 
Of  witnesses  in  general,  see  "Witnesses,"  8  1< 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and 
Trade-Names,"  I  3. 

COMPLAINT. 

See   "Pleading." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment." 
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COMPUTATION. 

Of  interest,  see  "Interest,"  }  1. 
Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," §  2. 
Of  time,  see  "Time."" 

CONCLUSION. 

Of  witness,  see  "Bvidence,"  t  7. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain."  , 

CONDITIONAL  SALES. 

See  "Sales,"  t  8. 

CONDITIONS. 

In  deeds,  see  "Deeds,"  |  2. 
In  insurance  policies,  see  "Insurance,"  K  8-5. 
In  lease,  see  "Landlord  and  Tenant,"  t  2. 
In  mortgages,  see  ''Mortgages,"  i  4. 
In  wills,  see  "Wills,"  f  11. 
Precedent  to  action,  see  "Action,"  i  1. 
Precedent   to   condemnation    of    property,   see 
"Eminent  Domain,"  |  3. 

CONFESSION. 

Of  Judgment,  see  "Judgment,"  {  1. 

CONFIRMATION. 

Of  proceedings  for  assessment  <^  damages  from 
public  improvements,  see  "Municipal  Corpo- 
rations," 8§  5,  6. 

Of  report  of  viewers  in  proceedings  for  assess- 
ment of  cost  of  public  improvements,  see 
"Municipal  Corporations,"  {  6. 

CONFLICT  OF  LAWS. 

Inheritance  taxes,  see  "Taxation,"  f  6. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  {  1. 

Of  contract  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  {  1. 
Of    fraudulent    conveyance,    see    "Fraudulent 

Conveyances,"   §  1. 
Of  guaranty,  see  "Guaranty,"  {  1. 
Of  indorsement  of  bill  or  note,  see  "Bills  and 

Notes,"  {  2. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  {  3. 

Of  corporations,  see  "Corporations,"  t  7. 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  partUmlar  subjects. 

See  "Courts,"  8  1:  "Elections,"  8  4;  "Eminent 
Domain,"  8  1 ;  "Gas" ;  "Indictment  and  In- 
formation," 8  2;  "Jury,"  )  1;  "Municipal 
Corporations,"  §8  5,  6. 

Collateral  inheritance  tax,  see  "Taxation."  {  5. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," 8  1- 

Special  or  local  laws,  see  "Statutes."  {  2. 

Subjects  and  titles  of  statutes,  see  "Statutes," 

B      O 

Tax  officers,  see  "Taxation,"  |  &. 


t  1.  CoBatrmetloH,  apeMtleB,  «ttd  •■• 
fore«meat  af  eonstltadenal  pr*- 
Tlsions. 

The  General  Assembly  has  power  to  enact 
a  primary  election  law  unless  deprived  thereof 
by  the  Constitution. — Kenneweg  t.  Allegany 
County  Com'rs  (Md.)  249. 

One  convicted  of  selling  intoxicating  liquor 
in  violation  of  the  license  act  of  1902  heU 
not  entitled  to  assail  the  act  on  the  groaod  of 
the  discriminations  made  with  respect  to  cider 
and  wines.— State  v.  Barr  (Vt.)  43. 

*One  prosecuted  for  violation  of  Acts  IfOS, 
p.  92,  No.  00,  regulating  the  sale  of  liquor,  held 
not  entitled  to  question  the  constitutionality  of 
the  search  and  seicure  clauses  of  the  statute. — 
State  V.  Paige  (Vt)  1017. 

8  8>  DiatHbntloa  of  gvwemm  e»  t»1  poww 
ova  SAd  fnaetioaa. 

Act  July  6,  1905  (Pub.  Acts  1905,  p.  413.  e. 
217),  fixing  a  recovery  in  pending  actions 
against  administrators  for  failure  to  file  an  in- 
ventory as  provided  by  law,  held  not  unconstitu- 
tional as  an  encroachment  on  the  judiciary. — 
Atwood  V.  Buckingham  (Conn.)  61o.  . 

Under  Acts  1904,  p.  870,  c.  508,  a  primary 
election  law  held  not  void  as  contrary  to  publK 
policy. — Keimeweg  t.  Allegany  County  Com'rs 
(Md.)  249. 

*Const  art  5,  I  21,  exempting  judges  from  the 
imposition  of  nonjudicial  duties,  applies  only 
to  judges  of  the  Supreme  Court— -Common- 
wealth V.  (Jollier  (Pa.)  567.  ' 

8  3.     Police  power  in  Koner*!. 

*The  police  power  reserved  by  0>n8t.  C:  1, 
art.  6,  held  a  governmental  functioo.^IJarty's 
Adm'r  v.  Village  of  Winooski  (Vt)  45. 

8  4.     P«rsonml,olTll,aAd  poUtieal  lickta. 

The  mechanic's  lien  law  is  not  unconstitii- 
tional  aa  interfering  with  his  right  to  acquire, 
possess,  and  protect  property. — Gardner  k 
Meeks  O.  v.  New  Tork,  (J.  &  H.  R.  B.  Co. 
(N.  J.)  62. 

8   5.    Vested  rlshta. 

Act  July  6,  1905  (Pub.  Acts  1905,  p.  41S, 
c.  217) ,  reducing  the  penalty  in  pending  actions 
against  administrators  under  Gen.  St  1902.  ( 
324,  held  not  unconstitutional  as  impairing 
vested  rights. — Atwood  v.  Buckingham  (Conn.) 
616. 

8   6.    Oblicattoa  of  eontraeta. 

Act  July6,  1905  (Pub.  Acts  1905,  p.  413.  c 
217),  providing  that  the  amount  recoverable  in 
pending  actions  against  administrators  under 
Gen.  St  1902,  8  324,  shall  not  exceed  $1  and 
costs,  held  not  tmconstitutional  as  impairing  the 
obligation  of  contracts. — ^Atwood  v.  Buckingham 
(Conn.)  616. 

*A  license  to  sell  intoxicating  liquors  does  not 
confer  a  contract  or  vested  right,  but  a  mer* 
permission  which  may  be  revoked  at  any  time. 
—State  V.  Corron  (N.  H.)  1044. 

I  7.  Retroapeotive  and  en  pest  faete 
la^rs. 

Act  July  6,  1905  (Pub.  Acts  1905,  p.  413.  c. 
217) ,  regulating  the  amount  recoverable  in  pend- 
ing actions  against  administrators  to  enforr* 
a  penalty  under  Gen.  St  1902,  f  324,  hMd 
not  unconstitutional  because  retroactive. — At- 
wood V.  Buckingham  ((I!onn.)  616. 

Acts  1902,  p.  44,  No.  35,  providing  that  on 
the  death  of  a  judge  of  the  Supreme  Court 
any  judge  of  that  court  may  allow  or  amend 
exceptions  in  the  case  tried  by  the  deceased 
judge,  held  to  apply  to  causes  pending  at  the 
(late  the  act  became  effective. — Johnson  r. 
Smith  (Vt.)  9. 


*  Point  annotated.    See  syUabua. 
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i  8.     PrlTUesea  or  l»«anltlc»,  aad  elaaa 
leclslktloa. 

Act  April  23,  1903  (P.  L.  274),  providing  for 
the  control  and  treatment  of  dependent  asd  de- 
linquent children,  is  not  nnconstitutional  as 
class  leirislation. — C!ommonwealth  t.  Fisher 
(Pa.)   198. 

I  9.    Equal  proteetlom  af  laws. 

Act  July  6,  1908  (Pub.  Acta  1905,  p.  413,  c. 
217),  limiting  the  recovery  in  pending  suits 
against  administrators  under  Gen.  St.  1902,  f 
324,  held  not  unconstitutional  as  denying  to 
plaintiffs  in  such  suits  the  equal  protection  of 
the  laws. — ^Atwood  v.  Bucliingham  (Conn.)  616. 

The  General  Assembly  has  the  power  to  pass 
a  law  regulating  the  primaries  of  the  numeric- 
ally stronger  parties  only. — Kenneweg  v.  Alle- 
gany County  Com'ra  (Md.)  249. 

Acts  1904,  p.  870,  c.  508,  relating  to  holding 
primary  elections,  held  not,  by  reason  of  sec- 
tion 105,  in  conflict  with  Const.  Amend.  14.^ 
Kenneweg  t.  Allegany  County  Com'rs  (Md.) 
249. 

The  provisions  of  federal  Clonstitution,  pro- 
hibiting a  state  from  denying  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  law,  do  not  require  a  trial  by  jury  in  suits 
at  common  law  in  a  state  court.— Gunn  v. 
Union  R.  Cio.   (R.  I.)    lia 

Acta  1904,  p.  167,  No.  128,  relative  to  hunt- 
ing by  nonresidents,  and  Acts  of  1896,  p.  74, 
No.  94,  as  amended  by  Acts  1898,  p.  84,  No. 
108,  relative  to  hunting  in  general,  hHd  not  to 
infringe  the  equality  clanse  of  Const.  U.  8. 
Amend.  14.— State  v.  Nlles   (Vt.)   795. 

I  10.   Due  prooeaa  of  la'w. 

The  mechanics'  lien  law  ( P.  L.  1898,  p.  638) 
in  so  far  as  it  allows  a  lien  to  the  subcontractors 
is  not  unconstitutional  as  depriving  the  owner  of 
his  property  without  due  process  of  law. — 
Gardner  &  Meeks  Co.  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (N.  J.  Err.  &  App.)  416;  Snyder  v. 
Same  (N.  J.  Err.  &  App.)  418. 

•Cr.  Proc.  Act  (Laws  1898,  p.  878)  {  84, 
permitting  amendments  of  an  indictment  when 
the  name  of  any  person  injured  by  the  com- 
mission of  an  offense  is  misstated,  held  not 
▼iolative  of  the  constitutional  provision  that  no 
person  shall  be  held  to  answer  for  any  criminal 
offense  except  on  the  presentment  or  indictment 
of  a  grand  jury. — Sute  v.  Tolla  (N.  J.  Err.  & 
App.)  675. 

•V.  S.  1867,  as  amended  by  Acts  1888,  p.  34, 
No.  46,  and  Acts  1904,  No.  64,  held  not  un- 
constitutional as  depriving  persons  charged  of 
noncapital  felonies  of  liberty,  except  by  the 
"laws  of  the  land,"  in  authorizing  prosecution 
by  Information  instead  of  by  indictment. — 
State  V.  Stimpson  (Vt)  14;  Same  v.  Lee,  Id. 

•The  provisions  of  federal  Constitution,  pro- 
hibiting a  state  from  depriving  any  person 
of  life,  liberty,  or  property  without  due  process 
of  law,  do  not  require  a  trial  by  jury  in  suits  at 
common  law  in  a  state  court. — Gunn  v.  Union 
R.  (3o.  (R.  I.)  118. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  {  L 


CONTEST. 

Of  election,  see  "Elections,"  I  5. 
Of  will,  see  "Wills."  {  4. 

CONTINGENT  REMAINDERS. 

OreaUon,  tee  "Willa."  {  10. 

CONTINUANCE 

An  affidavit  for  a  continuance  for  an  absent 
witness  of  issues  from  the  register  of  wills  at 
the  first  term  held  not  fatally  defective. — Boyd 
T.  Cloud  (Del.  Super.)  284. 

Questions  of  continuance,  as  a  rule,  rest  in 
the  discretion  of  the  trial  court — ^Massucco  ▼. 
Tomaasi  (Vt)  57. 


CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  {  5. 

I  1.     Power  to  pnoish  aad  prooeedlaca 
therefor. 

In  contempt  proceedings  for  attempting  to 
bribe  a  witness  evidence  considered,  and  held 
•nfficient  to  show  guilt — White  v.  White  (N.  J. 
Ch.)  430. 
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CONTRACTS. 

Admissions  in  action  on,  see  "Evidence,"  i  2. 

Admissions  in  pleading  in  action  on,  see  "Plead- 
ing,"   i   2. 

Agreements  within  statute  of  frauds,  see 
^'Frauds,   Statute  of." 

Assignment,    see   "Assignments." 

CTanceilation.  see  "Cancellation  of  Instruments." 

Impairing  obligation,  see  "Constitutional  Law," 
i  6. 

Liquidated  damages  or  penalities,  see  "Dam- 
ages," i  2. 

Nature  of  action  on  contract,  see  "Action,"  {  2. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages." 

Operation  and  effect  of  gaming  lawa,  see 
Gaming,"  }  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  t  6. 

Plea  in  actipn  on,  see  "Pleading,"  (  2. 

Profert  in  action  on,  see  "Pleading,"  t  6- 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Restrainins  performance  or  breach,  see  "In- 
junction/' f  2. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Contract*  (ifparHeular  etmaM  qfparttet. 

See  "Carriers,"  {  1;  "(Dorporations,"  {  5: 
"Counties";  "Husband  and  Wife,"  1^8;  "In- 
sane Persons,"  S  2;  "Landlord  and  Tenant"; 
"Master  and  Servant";  "Municipal  Corpora- 
tions." a  4-6;  "Principal  and  Agent,"  t  1; 
"Railroads,"  JJ  1.  3 ;  "Warehousemen." 

Promoters  of  corporation,  see  "Ciorporations," 
8  1. 

Teachers,  see  "Schools  and  School  Districts," 

i  1. 

Contract*  reUMna  to  particular  ntbject». 

See  "Interest";  "Intoxicating  Liquors,"  t  7; 
"Mines  and  Minerals,"  {  1. 

Bridge  building,  see  "Bridges,"  {  1. 

Gas  supply,  see  "Gas." 

Ground  for  mechanics*  liens,  see  "Mechanics' 
Liens."  $   1. 

Limitation  of  liability  of  carrier,  see  "Car- 
riers," {  1. 

Support  of  children,  see  "Parent  and  C!bild." 

Particuiar  cUuset  of  expren  contract*. 

See  "Bills  and  Notes";   "Covenants";  "Guar- 
anty"; "Insurance";  "Partnership";  "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant" 
Employment    of    teachers,    see    "School*    and 

School   Districts,"   8   1. 
Leaties,  see  "Landlord  and  Tenant" 
•Polmt  aamotatod.    Soo  ayllab**. 
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Marriage  settlementa,  see  "Hnsband  and  Wife," 

Mntual  benefit  insurance,  see  "Insurance,"  |  8. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Separation    agreements,     see     "Husband    and 

Wife,"  {  6. 
Saretyship,  see  "Principal  and  Surety." 

PartUsulair  eUuses  of  implied  contracts. 

See    "Account    Stated";    "Money    Received"; 
"Work  and  Labor." 

Particular  modes  o/  dl«char(;tn0  omXraOit. 

See  "Accord  and  Satisfaction";  "Payment" 

t    1.    Requisites  and  Talldlty. 

The  obligation  created  by  an  instrument  under 
seal,  executed  by  indorsers  on  a  note,  AeW  to 
become  operative  without  acceptance  under  seal 
on  the  performance  of  the  act  required  in  the 
instrument — Sharp  v.  Bates   (Md.)   747. 

Right  to  recover  held  founded  on  an  instru- 
ment under  seal,  and  the  question  whether 
the  facts  set  forth  in  the  declaration  formed  a 
contract  by  operation  of  law  was  immaterial. — 
Sharp  V.  Bates  (Md.)  747. 

A  memorandum  in  writing,  under  seal,  ex- 
ecuted by  a  debtor,  whereby  a  debt  is  acknowl- 
edged to  be  owing,  obligates  the  debtor  to  pay 
it— Sharp  v.  Bates  (Md.)  747. 

Where  defendants  contracted  to  sell  coal  un- 
der a  belief  that  the  purchaser  was  a  corpora- 
tion, and  on  ascertaining  that  he  was  an  in- 
dividual declined  to  ship  the  coal,  there  was  no 
meeting  of  minds  nor  a  valid  contract  of  sale. — 
Fifer  v.  Clearfield  &  Cambria  Coal  &  Coke  Co. 
(Md.)  1122. 

A  change  of  residence  at  another's  request  is 
a  valid  consideration  for  a  promise  to  pay 
money.— Burgesser  v.  Wendel  (N.  J.  Sup.)  994. 

•Where  plaintiffs  bv  letter  offered  to  install 
certain  grates  and  blowers  under  defendant's 
boilers,  and  defendant  wired  acceptance,  there 
was  an  express  contract  excluding  anV  con- 
tract by  implication. — Beggs  v.  James  Hanley 
Brewing  Co.  (B.  I.)  373. 

i  2.     Oonatmetlon  and  operstlan. 

A  contract  with  reference  to  subsequent  in- 
ventions in  copper  wire  made  by  defendant  A«Id 
not  complied  with  by  delivering  to  plaintiff  the 
material  comprising  the  invention  ready  to  be 
drawn  into  wire,  but  that  defendant  was  bound 
to  disclose  to  plaintiff  the  formula  by  which  the 
material  was  made. — Driver-Harris  Wire  Co. 
V.  Driver  (N.  J.  Ch.)  461. 

I  3.     ReselaaloB  and  abandonmeiit. 

A  written  contract  may  be  waived,  and  the 
waiver  may  be  established  by  express  direction 
or  by  acts  manifesting  an  intent  not  to  claim 
the  supposed  advantage. — ^Hilton  ▼.  Hanson 
(Me.)   797. 

*V   {Aetloiia  for  breaoh. 

An  action  on  an  instrument  under  seal,  ex- 
ecuted by  certain  indorsers  on  a  note,  fceW  not 
prematurely  brought. — Sharp  v.  Bates  (Md.) 
747. 

Plaintiff  Ae2d  entitled  to  recover  on  judgment 

note,     notwithstanding    breach    of    agreement 

by  which  note  was  given.    Defendant's  remedy 

.  was  by  set-off. — Cover  v.  Hoffman  (Pa.)   886. 

CONTRADICTION. 

01  witness,  see  "Witnesses,"  f  8. 

CONTRIBUTORY  NEGLIGENCE 

See  "Negligence,"   {!  3,  4. 
Of  passenger,  see  "Carriers,"  {  4. 
Of   person    in   charge   of   animals    injured   by 
operation  of  railroad,  see  "Railroads,"  \  8.     ' 


Of  nerson  injured  by  collision  on  blghw87,  w« 

"Highways,"  «  4. 
Of    person    injured    by    defective    street,    aee 

"Municipal  Corj>orations,"   }  9. 
Of  person  injured  by  operation  of  railroad,  aee 

"Railroads?'  i  6. 
Of  person  injured  by  operation  of  street  cars, 

see  "Street  Railroads,"  g  Z 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

Will  construed,  and  htH  to  operate  as  a  con- 
version of  the  real  estate  into  personalty. — 
Stake  V.  Mobley  (Md.)  963. 

Where  a  will  operated  as  a  conversion  of  tes- 
tator's realty  into  personalty  as  of  the  date  of 
his  death,  a  subsequent  mortgage  of  a  devisee's 
interest  in  certain  of  the  land  created  no  lien 
thereon.— Stake  v.  Mobley  (Md.)  963. 

CONVEYANCES. 

In   fraud  of  creditors,   see  "Fraudulent   Con- 
veyances." 
In  trust,  see  "Trusts." 

Convei/anoes   hy  c/r  Xo  particular  €la»ae»  qf 

parttei. 
Insolvent  corporation,  see  "Corporations,"  i  6. 

Convei/ances  of  vartAeuiar  vpeiAea  of  property. 
See  "Basements,"  {  1;  "Mines  and  Minerals," 

Particular  cZa«se»  cif  eonveyancea. 

See  "Assignments";  "Assignments  for  Benefit 
of  Creditors" ;  "Chattel  Mortgages"  ;  "Deeds" ; 
"Mortgagee" 

CONVICTS. 

Habeas  corpus  to  secure  release,  aee  "Habeas 

Corpus." 
Reincarceration    after    escape,    see    "Criminal 

lAW,"  t  16. 

CORPORATIONS. 

Affidavit  of  defense  In  action  bj  foreign  cor- 
poration, see  "'Pleading,"  {  1. 

Authority  of  national  bank  to  take  corporate 
stock  in  payment  of  loan,  see  "Banks  and 
Banking,"  f  2. 

Mandamus,  see  "Mandamus,"  g  1. 

Subject  and  title  of  act  relating  to,  aee  "Stat- 
utes," i  3. 

Subrogation  of  officer  making  advances,  aee 
"Subrogation." 

Taxation  of  corporations  and  corporate  prop- 
erty, see   "Taxation." 

Particular  c2a««et  of  oorporatUm*. 

See   "Beneficial  Associations";    "Building   and 
Loan  Associations";   "Exchanges";   "Munici- 
pal    Corporations";     "Religious     Societies"; 
''Street  Railroads." 
Agricultural  societies,  see  "Agricultaie." 
Qas  companies,  see  "Cas." 
Insurance  companies,  see  "Insurance." 
Telegraph  and  telephone  companies,  see  'tele- 
graphs and  Telephones." 
Trust   companies,   see   "Banks   and   Banking," 

Water  companies,  Ofee  "Waters  an^  Water 
Courses,"  f  8. 

i   1.    Inoorporation  aad  arcaalaatlom. 

•Where  a  corporation  adopts  a  contract  mai  _ 
by    its   promoters,    it   must   take    it    with    its 
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obligatioiu    and  bordens. — Robbins   t.   Bangor 
Ry.  &  Electric  Co.  (Me.)  186. 

A  company  held  a  folly  organized  active  cor- 
poration de  facto,  needing  only  the  filing  of  its 
certificate  with  the  Secretary  of  State  to  be  a 
corporation  de  jure. — McGarter  t.  Ketcham  (N. 
J.   Err.  &  App.)   683. 

*That  an  amended  certificate  of  incorporation 
'was  not  properly  acknowledged  held  unim- 
portant in  proceedings  taken  by  the  corporation 
to  condemn  land. — Philadelphia  &  C.  Ferry  Co. 
V.  Intercity  Link  R.  Co.  (N.  J.  Snp.)  184. 

5  1^  Corporate  ezlsteiiee  and  franehise. 

"Wnere  a  bank  attempted  to  extend  its  cor- 
porate existence,  under  Gen.  St.  p.  972,  |  302, 
and  was  recognized  as  lawfully  existing,  a 
borrower  was  estopped  to  defend  an  action  by 
the  bank's  receiver  to  enforce  a  mortgage  on 
the  ground  that  the  bank  had  no  corporate  ex- 
istence.— Campbell  v.  Perth  Amboy  Shipbuilding 

6  Engineering  Co.  (N.  J.  Ch.)  319. 

I    2.     Capital,  stook,  and  dlTldMida. 

Title  of  stock  passes  as  between  seller  and 
buyer  on  the  consummation  of  the  contract  of 
sale. — Westminster  Nat.  Bank  v.  New  England 
Electrical  Works  (N.  H.)  9T1. 

Transferee  of  corporate  stock  held  not  gnilty 
of  laches  as  a  matter  of  law  by  reason  of  delay 
in  instituting  suit  to  compel  Corporation  to 
transfer  stock  to  him  on  its  books. — Westmin- 
ster Nat.  Bank  v.  New  England  Electrical 
Works  (N.  H.)  871. 

Transferee  of  corporate  stock  held  entitled 
to  compel  corporation,  by  suit  for  spiecific  per- 
formance, to  transfer  the  stock  to  him  on  tbe 
company's  books. — Westminster  Nat.  Bank 
-V.  New  England  Electrical  Works  (N.  H.)  971. 

The  right  of  transferee  of  corporate  stock  to 
a  transfer  on  the  books  of  the  company  may  be 
enforced  in  the  courts  of  a  state  other  than  that 
creating  the  corporation. — Westminster  Nat. 
Bank  ▼.  New  England  Electrical  Works  (N.  H.) 
971. 

Transferee  of  stock  held  entitled  to  have  the 
same  transferred  to  him  on  the  books  of  the 
corporation  (Civ.  Code  S.  C  1902,  {  1894).-— 
Westminster  Nat  Bank  v.  New  England  Elec- 
trical Works  (N.  H.)  971. 

Corporation  held  estopped  to  deny  title  of 
bona  fide  transferee  of  stock  on  the  ground  that 
the  stockholder  transferring  the  same  had  not 
paid  therefor. — Westminster  Nat  Bank  v.  New 
England  Electrical  Works  (N.  H.)  971. 

'Issuance  by  corporation  of  bonds  convertible 
into  new  stock  held  illegal. — Wall  v.  Utah  CJop- 
per  Oo.  (N.  J.  Ch.)  633. 

A  stockholder  held  entitled  to  sue  a  former 
director  under  the  corporation  act  (P.  L.  1896, 
p.  286),  imposing  a  liability  for  voting  for  the' 
payment  of  a  dividend  except  from  surplus  or 
net  profits.— Siegman  v.  Kissel  (N.  J.  Ch.)  941. 

Owner  of  stock  transferred  with  agreement  to 
retransfer  on  payment  of  money  KeUt  entitled  to 
redeem  on  proper  tender. — Eicfabaum  v.  Sample 
(Pa.)  837. 

One  taking  stock  certificate  without  signa- 
ture of  transfer  agent  held  to  take  it  at  his 
own  peril — Dollar  Sav.  Fund  &  Trust  Co.  v. 
Pittsburg  Plate  Glass  C!o.  (Pa.)  916. 

Holder  of  stock  certificate  on  which  signature 
of  transfer  agent  was  forged  held  not  entitled 
to  claim  the  validity  of  the  certificate  as  against 
the  corporation. — Dollar  Sav.  Fund  &  Trust 
Co.  ▼.  Pittoburg  Plate  Glass  Co.  (Pa.)  916. 

{   3.   Member*  and  atockliGldera. 

A  stockholder  in  a  corporation  entitled  to 
have  a  certificate  issued  to  Itim,  but  who  had 


never  exercised  that  right,  has  a  standing  to 
ask  the  conrt  to  prevent  such  eonwration,  or 
one  witli  which  it  had  been  consolidated,  ttom 
voting  on  shares  in  audi  corporation  formeriy 
owned  by  the  corporation  with  which  it  con- 
solidated.— O'Connor  v.  International  Silver 
C!o.  (N.  J.  Err.  &  App.)  406. 

Where  corporation  A.  lias  acquired  all  the 
stock  of  corporation  B.,  while  B.  owned  shares 
of  the  capital  stock  of  corporation  A.,  the 
officers  and  directors  of  neither  corporation 
have  the  right  at  a  stockholders'  meeting  of 
corporation  A.  to  elect  directors  to  vote  on  the 
shares  of  the  stock  of  corporation  A.  formerly 
held  by  corporation  B. — O'Connor  v.  Interna- 
tional Silver  Co.  (N.  J.  Err.  &  App.)  408. 

In  a  suit  to  enforce  the  statutory  liability 
of  stockholders,  bill  held  demurrable  for  want 
of  equity.— Miller  v.  Willett  (N.  J,  Ch.)  178. 

I  4.     Oflleera  and  agenta. 

In  an  action  by  the  vice  president  of  a  cor- 
poration for  commissions  for  selling  the  stock 
of  another  company,  held  error  under  the  evir 
dence  to  direct  a  verdict  for  defendant- 
Waters  V.  American  Finance  CV>.  (Md.)  357. 

The  court,  entering^  a  decree  in  favor  of  the 
receiver  of  a  corporation  suing  tor  assets  to  pay 
debts,  field  not  entiUed  to  establish  the  order  of 
liability  between  defendants  pursuant  to  an 
agreement  between  them. — Milb  v.  Hendershot 
(N.  J.  Oh.)  642. 

In  a  suit  by  the  receiver  of  a  corporation  to 
recover  assets  to  pay  debts,  a  contract  creating 
a  liability  in  favor  of  one  officer  against  other 
officers  held  not  enforceable  by  the  former  offi- 
cer.—Mills  V.  Hendershot  (N.  J.  Ch.)  642. 

Tlie  right  to  recover  dividends  paid  to  a  stock- 
holder from  the  capital  of  the  corporation  held 
barred  in  six  years. — Mills  t.  Hendershot  (N. 
J.  C!h.)  542. 

Equity  will  not  interpose. the  bar  of  limita- 
tions to  prevent  a  receiver  of  a  corporation  from 
recovering  from  the  directors  and  officers  of  the 
corporation  dividends  paid  to  them  out  of  the 
capital  of  the  corporation. — Mills  v.  Hendershot 
(N.  J.  Ch.)  642. 

Corporation  Act  (Laws  1886,  p.  286,  c  185) 
i  30,  held  not  to  affect  the  liability  of  officers 
of  a  corporation  receiving  as  stockholders  divi- 
dends paid  from  the  capital. — Mills  v.  Hender- 
shot (N.  J.  Ch.)  642. 

Officers  of  a  corporation,  participating  in  a 
fraudulent  transfer  of  corporate  assets,  held 
liable  for  the  diversion  of  assets  so  far  as 
necessary  to  pay  debts. — Mills  v.  Hendershot 
(N.  J.  Ch.)  641 

Salary  paid  to  an  officer  of  a  corporation  held 
not  recoverable  by  other  officers  under  an  agree- 
ment between  them. — Mills  v.  Hendershot  (N. 
J.  Ch.)  542. 

*Tmst  company  held  not  liable  to  brewing 
company  for  misappropriation  of  funds  by  its 
treasurer,  who  is  also  treasurer  of  the  brewing 
company. — Elk  Brewing  Co.  ▼.  Neubert  (Pa.) 
782. 

*Tmst  company  held  not  liable  for  misappro- 
priation of  funds  by  president  of  brewing  com- 
pany, who  is  also  director  of  the  trust  company 
with  which  the  funds  were  deposited. — Elk 
Brewing  0>.  v.  Neubert  (Pa.)  7SZ. 

{  6.     Corporate  powers  and  UablUtloa. 

Evidence  held  insufficient  to  show  authority 
of  one  who  is  secretary,  treasurer,  and  generau 
manager  of  a  corporation,  to  contract  with  its 
vice  president  to  pay  him  one-half  the  com- 
mi^ons  accruing  from  sales  of  stock  of  an- 
other   company    by   the    corporation,    wliether 
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made  by  such  vice  president  or  by  the  secre- 
tary and  treasurer. — ^Waters  r.  American 
Finance  Co.  (Md.)  357. 

There  Is  no  presumption  that  the  secretary, 
treasurer,  and  general  manager  of  a  corpora- 
tion  had  authority  to  make  a  contract  with 
its  vice  president  to  have  one-half  the  com- 
missions accruing  to  the  corporation  from  the 
sales  of  stock  of  another  company,  whether 
made  by  such  vice  president  or  by  the  secretary 
and  treasurer. — ^Waters  T.  American  Finance 
Oo.  (Md.)  357. 

Under  the  facts,  held  minority  stockholders 
of  a  corporation  could  not  intervene  to  maintain 
exceptions  to  a  sale  under  mortgage  foreclosure 
of  property  of  the  corporation. — Bond  v.  Gray 
Imp.  Go.  (Md.)  827. 

A  corporation  held  not  chargeable  with  notice 
of  facts  coming  to  its  agent  in  an  independent 
fraudulent  transaction. — Brookhouse  v.  Union 
Pub.  Co.  (N.  H.)"219. 

•A  corporation  held  estopped  after  obtaining 
the  l>enent  of  a  guaranty  of  an  indebtedness  of 
a  third  person  to  plead  that  the  guaranty  was 
ultra  vires. — Whitehead  v.  American  Lamp  & 
Brass  Co.  (N.  J.  Cb.)  554. 

'Corporation  held  charged  with  knowledge 
of  agent  that  company  from  which  secret  process 
was  purchased  obtained  the  process  by  fraudu- 
lent methods. — Vulcan  Detinning  Co.  v.  Ameri- 
can Can  Oo.  (N.  J.  Ch.)  881. 

Evidence  held  to  show  tliat  an  agent  knew 
that  the  company  who  sold  a  secret  process 
had  obtained  it  by  fraudulent  means  from  the 
true  owner. — Vulcan  Detinning  Co.  v.  Ameri- 
can Can  Co.  (N.  J.  Ch.)  881. 

Service  of  notice  of  condemnation  proceedings 
on  the  registered  agent  of  a  domestic  corpora- 
tion held  sufficient,  under  P.  L.  1896,  p.  291, 
i  43.— Philadelphia  &  C.  Ferry  Co.  v.  Inter- 
city Link  R.  Co.  (N.  J.  Sup.)  184. 

'Manager  of  a  gas  company  cannot  turn  over 
to  himself,  as  president  of  a  competing  gas  com- 
pany, the  property  of  his  employer  and  claim  to 
hold  adversely. — McOulloogh  t.  Ford  Natural 
Gas  Oo.  (Pa.)  621. 

Bond  of  corporation  held  a  sealed  instrument. 
—United  States  v.  Mercantile  Trust  Co.  (Pa.) 
1062. 

*A  corporation  by  accepting  the  benefit  of 
an  agreement  made  by  its  manager  was  held 
to  be  estopped  to  deny  his  authority. — Lyndon 
Sav.  Bank  r.  International  Co.  (Vt)  50. 

I    6.    InsolTenoT  and  reeelTers. 

Facts  held  to  show  a  corporation  to  have  l>eea 
insolvent — Mowen  v.  Nitsch  (Md.)  582. 

Limitations  begin  to  run  as  to  unpaid  sub- 
scriptions to  the  stock  of  an  insolvent  corpora- 
tion after  a  call  and  assessment — McCarter  v. 
Ketcbam  (N.  J.  Err.  &  App.)  683. 

Under  P.  L.  1896,  p.  298,  {  64,  an  assignment 
of  credits  by  a  corporation  after  suspension 
and  while  insolvent  held  invalid,  though  based 
on  a  present  valuable  consideration,  and  made 
without  notice  to  the  asxignee. — Russell  & 
Erwin  Mfg.  Co.  v.  B.  0.  Faitouto  Hardware 
Co.  (N.  J.  Ch.)  421,  424. 

An  assignee  of  certain  credits  of  a  corpora- 
tion held  charged  with  notice  of  the  corpora- 
tion's insolvency  at  the  time  the  assignment 
was  delivered. — Russell  &  Erwin  Mfg.  Co.  v. 
E.  C.  Faitoute  Hardware  Co.  (N.  J.  Ch.)  421, 
424. 

An  antecedent  debt  held  not  a  sufficient  con- 
sideration to  sustain  an  assignment  of  credita 
by  an  insolvent  corporation,  under  P.  L.  1896, 
p.  298,  t  64.— BusseU  &  Erwin   Mfg.   Co.   v. 


E.  O.  Faitoute  Hardware  CJo.  (N.  J.  Ch.)  421, 
424. 

Facta  held  to  establish  the  insolvency  of  k 
corporation,  though  the  book  valuation  of  it> 
assets  exceeded  the  entire  liabilities  by  about 
$4,000.— Russell  &  Erwin  Mfg.  Co.  v.  £.  a 
Faitoute  Hardware  Co.  (N.  3.  Ch.)  421.  421. 

An  assignment  of  credits  by  a  corporation 
Jield  made  at  the  time  of  the  actual  delirerT 
thereof  to  the  assignee. — Russell  &  EJrwin 
Mfg.  Co.  V.  E  a  Faitoute  Hardware  Co.  (N. 
J.  Ch.)  421,  424. 

Under  P.  L.  1896,  p.  298,  f  64,  the  fact  that 
the  suspension  of  a  corporation  was  tinder 
legal  proceedings  did  not  afCect  the  invalidity 
of  certain  assignments  made  by  it  after  sach 
suspension. — Russell  &  Erwin  Mfg.  Co.  t.  £. 
a  Faitoute  Hardware  Co.  (N.  J.  Ch.)  421,  424. 

A  receiver  of  an  insolvent  corporation,  pray- 
ing an  accounting  by  defendant  for  moneys  re- 
ceived at  a  sale  under  a  void  chattel  mort- 
gage executed  by  the  corporation  to  defendant 
is  not  limited  in  challenging  defendant's  wrong- 
ful acts  under  such  mortgage  to  those  done 
after  complainant's  appointment — Pryor  t. 
Gray  (N.  J.  Ch.)  439. 

Receiver  of  a  corporation  seeking  asseta  to 
pay  debts  held  not  entitled  to  enforce  an  agree- 
ment made  by  the  persons  forming  the  corpora- 
tion.—Mills  V.  Hendershot  (N.  J.  Ch.)  54a 

Salary  received  by  an.  officer  of  a  corporatioo 
after  ita  insolvency  held  not  recoverable  by  the 
receiver  seeking  asseta  to  pay  debts. — Mills  v. 
Hendershot  (X.  J.  Ch.)  542. 

Officers  of  a  corporation  receiving  excessiv* 
salaries  are  liable  to  refund  the  snme  in  an 
action  by  the  receiver  of  the  corporation  to 
recover  assets  to  pay  debta. — ^Mills  v.  Hendei^ 
shot  (N.  J.  Ch.)  542. 

Dividends  paid  out  of  the  caintal  of  a  e»r- 
poration  held  recoverable  by  receiver  of  the 
corporation  on  its  insolvency  as  far  as  may  be 
necessary  for  the  payment  of  debts. — Mills  v. 
Hendershot  (N.  J.  Ch.)  542. 

•Transfers  of  property  by  an  insolvent  cor- 
poration held  void  under  Corporation  Act  (Laws 
1896.  p.  298.  c.  185)  {  64.— Mills  t.  Hendershot 
(X.  J.  Ch.)  542. 

The  granting  of  leave  to  a  receiver  of  an  insol- 
vent corporation  to  file  a  bill  to  determine  the 
righto  of  certain  stockholders  held  within  the 
discretion  of  the  court — McMaster  t.  Drew  (N. 
J.  Ch.)  559. 

A  bill  by  the  receiver  of  an  insolvent  corpora- 
tion to  determine  who  the  stockholders  are  need 
not  disclose  whether  the  assets  the  receiver  has 
reached  or  may  reach  are  sufficient  to  satisfy 
the  creditors. — McMaster  v.  Drew  (N.  J.  Ch.) 
559. 

On  demurrer  to  a  bill  by  the  receiver  of  an 
insolvent  corporation  to  determine  who  the 
stockholders  of  such  corporation  are.  the  court 
will  not  consider  whether  by  the  proceedings  in 
the  original  cause  it  has  been  made  to  appear 
that  there  are  no  assets  sufficient  to  satisfy 
creditors. — McMaster  v.  Drew  (N.  J.  Ch.)  559. 

Complainanta,  who  financed  a  corporation, 
hdd  entitled,  on  the  repudiation  of  their  rights 
by  holder  of  a  majority  of  the  stock,  to  also 
repudiate  their  part  in  the  transaction,  and  to 
stand  as  creditors  of  the  corporation. — Wood 
&  Nathan  Co.  v.  American  Mach.  &  Mfg.  Ca 
(N.  J.  Ch.)   768. 

Creditors  of,  and  stockholders  in,  a  -corpora- 
tion, held  to  have  sufficient  standing  to  enable 
them  to  maintain  receivership  proceedings. — 
Wood  &  Nathan  Co.  v.  American  Mach.  & 
Mfg.  Co.  (N.  J.  Ch.)  768, 
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•It  is  not  necessary  to  show  that  a  corpora- 
tion is  absolutely  insolvent  in  order  to  throw 
it  into  insolvency  and  anthorize  the  appointment 
of  a  receiver. — Wood  &  Nathan  Co.  v.  American 
Mach.  &  Mfg.  Co.  (N.  J.  Ch.)  76a 

Evidence  held  to  show  that  a  corporation  was 
in  a  condition  of  insolvency  such  as  to  jostify 
the  appointment  of  a  receiver. — Wood  &  Nathan 
Co.  T.  American  Mach.  &  Mfg.  Co.  (N.  J.  Ch.) 
76a. 

Attachment  nnder  a  decree  in  creditor's  bill 
held  properly  denied  until  the  required  amount 
defendants  were  to  pay  was  liquidated.— 
First  Nat.  Banlt  v.  McKiniey  Coal  Co.  (Pa.) 
1067. 

Attachment  to  compel  officers  of  corporation 
to  restore  corporate  assete  held  properly  denied. 
—First  Nat  Banli  v.  McKiniey  Coal  Co.  (Pa.) 
1067. 

I   7.    Oonaolldstloii. 

tinder  Act  May  29,  1901  (P.  L.  349).  com- 
panies organized,  one  to  furnish  gas  for  light, 
the  other  for  heating  purposes,  and  a  third  to 
furnish  light,  heat,  and  power  by  electricity, 
may  be  leEally  merged. — Motter  v.  Kennett  Tp. 
Electric  Co.  (Pa.)  104. 

I  8.     Dlssolntioii  and  forfeiture  of  fraa- 
oMse. 

Where  rights  of  third  persons  have  arisen,  a 
corporation  de  facto  cannot  be  dissolved  by  any 
acts  of  the  incorporators  so  as  to  affect  such 
rights. — McCarter  ▼.  Ketcham  (N.  J.  Err.  & 
App.)  693. 

I  9.    Ferelsa  eerporatloaa. 

•Tliat  a  foreign  corporation  had  complied 
with  Act  March  23.  1903  (22  Del.  Laws,  p. 
824,  c.  395).  held  not  to  exempt  it  from 
liability  to  be  sued  by  process  of  foreign  at- 
tachment.— Albright  v.  United  Clay  Production 
Co.   (Del  Super.)   726. 

•The  courts  will  entertain  jurisdiction  at  the 
suit  of  a  foreign  corporation. — Westminster 
Nat  Bank  v.  New  England  Electrical  Works 
(N.  H.)  971. 

CORRECTION. 

Of  assessment  of  taxes,  aee  "Taxation,"  |  8. 

COSTS. 

Review  of  discretion  of  court  in  allowance,  see 
"Appeal  and  Error,"  f  12. 

Tn  acUona  by  or  against  particular  cIossm  of 

parties. 
See  "Husband  and  Wife,"  $  6. 

In  ■parttexikur  action*  or  proceedings. 

See  "Garnishment."  |  3;  "Injunction,"  S  4; 
"Quieting  Title."  (  2. 

Coademnation  proceedings,  see  "Eminent  Do- 
main," %  3. 

i  1.    Nature,    sroaads,    asd    ezteat    of 
rlsbt  la  ceneral. 

•Where  in  a  bill  to  reform  a  deed  and  restrain 
the  violation  of  an  easement  both  parties  were 
partially  successful,  no  costs  will  be  allowed  to 
either. — Lengyel  v.  Meyer  (N.  J.  Ch.)  548. 

i  2.    In  orlmlaal  proaeoatlona. 

•A  person  committed  to  the  New  Jersey  Re- 
formatory nnder  Act  March  21,  1901  (P.  L. 
1901.  p.  231),  cannot  be  held  therein  beyond 
the  maximum  term  of  imprisonment  which  the 
statute  fixes  as  the  penalty  for  bis  offense  until 
costs  are  paid.— Perry  v.  Martin  (N.  J.  Sup.) 
1001. 


CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations,"  |  2. 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

I   1.    Oreatioa.  alteratloa.  extateaee,  and 
poUtieal  faaotloBS. 

The  boundary  line  between  York  and  Lan- 
caster county  is  not,  under  Act  Aug.  19,  1749 
(1  Smith's  Laws,  p.  198),  ordinary  low-water 
mark  on  the  west  side  of  the  Susquehanna 
river,  unaffected  by  extreme  dronght. — Appeal 
of  York  Haven  Water  &  Power  Co.  (Pa.)  97. 

S   2.   OoTonunent  and  offleers. 

While  county  commissioners  should  keep  min- 
utes of  their  meetings  at  which  they  award  road 
contracts,  yet  their  failure  to  conduct  their  de- 
liberations in  parliamentary  form  does  not  af- 
fect the  legality  of  a  contract  for  the  construc- 
tion of  a  road. — Le  Moyne  v.  Washington  Coun- 
ty (Pa.)  616. 

S  3.    Property,  ooatraota,  and  llablUtlee. 

Acts  1904,  pp.  870.  872,  c.  508,  8  J  105.  109, 
relating  to  ballots,  etc..  at  primary  elections, 
and  Code  Pub.  Gen.  Laws  1904,  art  33,  §i  2,  5, 
held  to  require  the  county  commissioners  to  pay 
the  expenses  incurred  in  holding  primary  elec- 
tions.— Kenneweg  v.  Allegany  County  Gom'rs 
(Md.)  249. 

The  duty  imposed  on  a  board  of  chosen  free- 
holders by  Cr.  Proc.  Act  (P.  L.  1898,  p.  877) 
{  30,  to  take  care  of  witnesses  retained  in  the 
county  jail,  is  a  governmental  duty  of  a  public 
character,  for  neglect  of  which  no  action  lies 
in  favor  of  a  person  specially  damnified,  in  the 
absence  of  statute. — Wat  kins  v.  Board  of  Chos- 
en EYeehoIders  of  Atlantic  Ounty  (N.  J.  Sup.) 
1184. 

I  4.    Olalma  acaiaet  ooaxtty. 

•Where  county  commissioners  have  allowed 
a  smaller  gross  sum  in  full  for  an  itemized  bill, 
and  that  sum  is  drawn  from  the  county  treasury, 
the  claim  for  the  remainder  of  the  bill  is  barred. 
—Hunt  v.  Franklin  County  Com'rs  (Me.)  213. 

COUNTY  BOARD. 

See  "CJounties,"  §  2. 

COURTS. 

Contempt  of  court  see  "Contempt" 
Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  |  2. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Review  of  decisions,  see  "Appeal  and  Error." 
Review   of   primary   elections   by,   see   "Elec- 
tions." {  4. 
Right  to  trial  by  jury,  see  "Jury,"  i  1. 

a^Krwdiction  of  particular  actions,  proceedings, 
or  subjects. 

Accounting  by  executor,  see  "Executors  and 
Administrators,"  S  8. 

Exceptions  to  award  of  arbitrators,  see  "Ar- 
bitration and  Award,"  S  2. 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  {  5. 

Setting  aside  will,  see  "WUla."  i  4. 
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62  ATLANTIC  BEPORTEB. 


I   1.    EatmbUabmeBt,    orcaaiaatloii,    »nd 
prooednro  la  BenermL 

*Wbere  a  demorrer  to  a  complaint  was  over- 
roled,  the  court,  as  a  matter  of  law,  on  the  final 
trial,  wa«  not  required  to  follow  the  decision  on 
the  demurrer. — Oerard  t.  Irea  (Conn.)  607. 

Act  April  23,  1903  (P.  L.  274},  defining  the 
powers  of  the  several  courts  of  quarter  ses- 
sions, is  not  unconstitutional  as  creating  a  new 
coprt;  such  court  being  already  an  ancient 
ezistinii;  court,  and  not  simply  a  criminal  court 
recognized  by  the  Constitution,  which  does  not 
define  its  jurisdiction. — Commonwealth  v.  Fisher 
(Pa.)  198. 

Act  AprU  18,  1906  (P.  L.  1906,  208),  author- 
izing judges  of  orphans'  courts  to  bear  and  deter- 
mine equity  proceedings  at  the  requeat  of  the 
judges  of  common  pleas,  JuM  not  repugnant  to 
Const,  art  6,  §|  4,  6,  16.  20,  26.— Morgan  v. 
Reel  (Pa.)  253. 

g  Z.     Oonrts  of  probate  JnrlsdletloiLi 

The  orphans'  court  is  a  superior  court  of 
general  jurisdiction,  and  has  the  same  authority 
over  its  decrees  by  inquiring  into  the  authority 
of  its  attorneys  to  appear  as  may  be  exercised 
by  every  court  of  general  jurisdiction. — Vincent 
V.  Vincent  (N.  J.  Ch.)  700. 

COVENANTS. 

As  to  railroad  crossings,  see  "Railroads,"  |  1. 
In  deed,  see  "Deeds,"  f  2. 
In  insorance  policies,  see  "Insurance,"  {  4. 
Restraining  breach,  see  "Injunction,"  g  8. 

I   1.    CoBstmotloB  and  o^eratioa. 

Purchasers  of  lots  held  entitled  to  the  protec< 
tion  of  restrictive  covmants,  so  long  as  the 
vendor  and  his  successors  saw  fit  to  enforce 
them. — Island  Heights  Ass'n  v.  Island  Heights 
Water  Power,  Oas  &  Sewer  Co.  (N.  J.  Ch.) 
773". 

(Covenants  in  certain  deeds  referring  to  a 
road  and  to  the  construction  of  bouses  on  lots 
retained  by  the  grantors  held  personal  to  the 
grantees.— Stevens  v.  Headley  (N.  J.  CSi.)  887. 

A  declaration  in  certain  deeds  that  an  un- 
opened highway  shall  remain  open  and  be  used 
as  a  public  road  by  all  persons  desiring  to 
use  the  same  held  merely  a  private  covenant 
or  a  dedication  to  the  public  which  could  become 
available  to  third  persons  only  on  acceptance. — 
Stevens  v.  Headley  (N.  J.  C!h.)  887. 

g   2.    Aeiloas  for  breaoli. 

In  an  action  for  breach  of  covenant  that  de- 
fendant was  lawfully  seised  in  fee,  a  specification 
that  before  the  executi<»i  of  the  deed  defendant 
had  conveyed  the  premises  to  another,  and  de- 
livered the  deed  therefor,  may  be  true,  and  yet 
plaintiffs  may  have  received  a  good  title. — 
Glover  v.  O'Brien  (Me.)  656. 

A  declaration  alleging  the  breach  of  cove- 
nants against  incumbrances  is  sufficient  where 
the  nature  of  the  incumbrances  is  not  stated. — 
Glover  v.  O'Brien  (Me.)  656. 

In  an  action  for  breach  of  covenants  by  prior 
execution  and  delivery  of  another  deed,  the 
specification  of  a  breach  is  insufficient  where  it 
does  not  allege  that  the  deed  was  recorded. — 
Glover  v.  O'Brien  (Me.)  656. 

A  specification  in  an  action  for  breach  of  cov- 
enant alleging  that  defendant  before  the  date  of 
her  deed  conveyed  the  premises  to  another,  but 
not  alleging  that  the  prior  deed  was  delivered  or 
recorded,  held  insufficient — Glover  v.  O'Brien 
(Me.)  656. 

'Breaches  of  covenants  against  incumbrances 
and  covenants  of  general  warranty  must  be 


specifically  set  forth. — CHover  T.  O'Brien  (Me.) 

*In  an  action  for  breach  of  covenant  that  de- 
fendant was  lawfully  seised  in  fee  of  the  proni- 
ses  and  had  a  good  right  to  sell  the  same,  where 
plaintiff  supplements  a  goieral  assignment  with 
a  specification  of  grounds,  he  is  confiined  to  the 
grounds  stated. — Glover  v.  O'Brien  (Me.)  656. 

'Plaintiff,  on  assignment  of  breaches  of  a 
covenant  may  allege  the  breaches  generally,  bat 
when  general  assignment  does  not  necesearilr 
show  a  breach,  special  averments  are  required. 
— Glover  v.  O'Brien  (Me.)  656. 

A  declaration  in  an  action  tor  breach  of 
covenant  in  a  deed  held  not  to  state  a  canse  of 
action.— Dick  ▼.  McPherson  (N.  J.  Sup.)  383. 

COVERTURE. 

See  "Hosband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  g  8. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Crediton"; 
"Bankruptcy";  "Fraudulent  Conveyances'; 
"Marshaling  Assets  and  Securities." 

Rights  as  to  chattel  mortgage  by  debtor,  aw 
''Chattel  Mortgages,"  g  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Against  insolvent  corporation,  see  "Corpora- 
tions," g  6.  *~        -  t~- 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudolent  <3onveyances,"  g  3. 

CRIMINAL  CONVERSATION. 

See  "Husband  and  Wife,"  g  7. 

CRIMINAL  LAW. 

See  "Jury";  "Malicious  Prosecution." 

Arrest  Of  accused,  see  "Arrest"  g  2. 

Bail,  see  "Bail,"  g  1. 

Conditions  precedent  to  dvil  action  for  dam- 
ages from  criminal  acts,  see  "Action,"  g  1. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  g  7. 

Costs  in  criminal  prosecutions,  see  "Costs,"  {  2. 

Credibility  of  witnesses  in'  criminal  prosecu- 
tions, see  "Witnesses,"  g  3. 

Disqualification  as  executor  on  conviction  of, 
see  "Executors  and  Administrators,"  |  L 

Examination  of  witnesses  in  criminal  prosecu- 
tions, see  "Witnesses,"  g  2. 

Fines,  see  "Fines." 

Indictment  information,  or  complaint,  see  "In- 
dictment and  Information." 

Release  of  accused  on  habeas  oorpos.  see 
"Habeas  Corpus." 

Searches  and  seizures,  see  "Searches  and  Sei- 
zures." 

Subject  and  title  of  statute  containing  penal 
clause,  see  "Statutes,"  g  3. 

FarMctdor  offense*. 

See  "Assault  and  Battery,"  g  2;  "(Jontempt"; 

"Disorderly     House";     "False     Pretenses"; 

"Forgery";  "Homicide";  "Pibel  and  Slander," 

g  4:  '^Obscenity";  "Perjury";  "Rape." 
Against  liquor  laws,  see  "Intoxicating  Uqaors," 

l§  4,  6. 
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Against  Sunday  laws,  see  "Sandar." 
Bastardy,  see  "Bastards,"  §  1. 
Violations  of  municipal  ordinances,  se«  "Mn- 
nicipal  CJoiporations,"  )  7. 

i   1.    Nature  and  elemmita  of  eriae  aad 
defenses  in  seneraL 

'Accused  mast  be  presumed  to  have  intended 
the  natural  and  probable  consequences  of  his 
act.— State  v.  Trultt  (Del.  Gen.  Bess.)  790. 

t    2.    Oapaelty  to  oonunlt  and  responsi- 
bility for  orlme. 

*A  person  may  be  found  guilty  of  a  mere  as- 
sault, no  matter  how  drunk  he  was  when  be 
committed  the  offense. — State  t.  Trultt  (Del. 
Oen.  Sesa.)  790. 

*Where  defendant  at  the  time  of  the  commis- 
sion of  an  assault  with  intent  to  rape  knew  the 
character  of  his  act,  his  drunkenness  was  no 
defense.— State  v.  Truitt  (Del.  Gen.  Sess.)  790. 

•Where  a  person  resolves  to  commit  a  crime, 
and  then  drinks  to  intoxication  and  commits 
the  same,  the  fact  of  intoxication  cannot  lessen 
the  degree  of  the  offense. — State  t.  Truitt  (DeL 
Gen.  Sess.)   790. 

An  intoxicated  person  who  commits  a  wrong- 
ful act  willfully  and  premeditatedly  is  guilty 
of  crime.— State  t.  Truitt  (Del.  Gen.  Seas.)  790. 

I  3.     Idmltatlon  of  proaeentlons. 

A  prosecution  for  obtaining  money  by  false 
pretenses  held  not  barred  after  one  year  by 
Code  Pub.  Gen.  Laws,  art.  57,  {  11. — Schaum- 
loeffel  v.  State  (Md.)  803. 

i   4.    Arraignment  and  pleas,  and  nolle 
prosequi  or  dlsoontlnnanee. 

Ordinarily  a  plea  of  former  acquittal  raises 
an  issue  for  the  jury,  but  where  upon  its  face 
it  is  insufficient  in  substance,  it  may  b«  so  ad- 
judged on  demurrer. — State  v.  Rosa  (N.  J.  Err. 
&  App.)  695. 

*In  a  prosecution  for  killing  A.,  evidence  of 
an  acquittal  of  defendant  on  the  charge  of 
killing  B.,  who  was  killed  at  the  same  time  and 
by  the  same  person  as  A.,  held  properly  ex- 
cluded.—State  V.  Rosa  (N.  J.  Err.  &  App.)  695. 

*Plea  of  former  acquittal  held  obnoxions  to 
demurrer. — State  v.  Rosa  (N.  J.  Err.  &  App.) 
695. 

Under  V.  S.  1127,  a  plea  in  abatement  on  the 
ground  that  a  inror  had  previously  acted  as  such 
within  two  years  before  the  trial  held  demur- 
rable.—State  v.  Waterman  (Vt.)  1016. 

{   5.    Evldenoe— Facts  In  Issne  and  rele- 
vant to  Issnes,  and  res  gestn. 

*Where  a  crime  involves  a  specific  intent,  evi- 
dence of  defendant's  intoxication  is  competent 
on  the  question  of  his  ability  to  entertain  the 
required  intent — State  v.  Trultt  (Del.  Gen. 
Sess.)  790. 

I  6.   -^  Otlier  offenses,  and  eltaraoter 
of  aoensed. 

•Proof  of  good  or  bad  character  of  accused 
or  witnesses  is  entitled  to  so  much  weight  as 
the  jury  deem  just  in  connection  with  all  the 
other  evidence  in  the  case. — State  v.  Collins 
(Del.  O.  &  T.)  224. 

On  a  trial  tor  the  carnal  abuse  of  a  female 
child,  certain  evidence  held  admissible. — State 
V.  Hammer  (N.  J.  Sup.)  388. 

On  trial  for  embezzlement  in  selling  certain 
secondhand  bridge  plank,  evidence  that  witness 
had  on  another  occasion  bought  plank  from  de- 
fendant was  improperly  admitted. — State  v. 
Newman  (N.  J.  Sup.)  1006. 

On  a  prosecution  for  kerning  for  sale  In- 
toxicating liquors  without  a  flcense,  it  was  not 
error  to  admit  evidence  as  to  the  finding  of 


Jamaica  ginger,  although  conviction  was  asked 
because  of  the  finding  of  alcohol. — State  ▼. 
Krinski  (Vt)  87. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without 
authority,  evidence  of  a  sale  of  malt  extract, 
for  use  as  a  beverage,  in  Mardi,  held  to  show 
that  it  was  kept  for  that  purpose  in  June  of 
the  same  year.— State  t.  Costa  (Vt)  88. 

•On  a  trial  for  selling  Intoxicating  liquors, 
evidence  of  sales  other  than  those  charged  in 
the  information  held  admissible. — State  v.  Barr 
(Vt)  43. 

In  a  prosecution  for  statutory  rape,  evidence 
of  other  acts  of  intercourse  held  admissible. — 
State  V.  Willett  (Vt)  48. 

(  7.     —  Materiality  and  eompetenoy  In 
general. 

Facta  learned  by  competent  witnesses  will 
not  be  excluded  because  they  may  have  been  put 
on  the  track  of  the  facta  by  information  derived 
from  the  wife  of  the  prisoner.— Commonwealth 
V.  Johnson  (Pa.)  1004. 

The  objections  to  the  plan  of  a  house  in  a 
trial  for  murder  because  the  drafteman  obtained 
some  of  his  information  from  the  prisoner's 
wife  was  properly  overruled.— Commonwealth  v. 
Johnson  (Pa.)  1064. 

•On  a  prosecution  for  keeping  for  sale  in- 
toxicating liquors  without  a  license,  it  was 
proper  to  admit  in  evidence  liquors  which  had 
been  seized  irrespective  of  the  legality  of  the 
warrant.— State  v.  Krinski  (Vt.)  87. 

♦On  a  trial  for  crime,  officers  may  testify  as  to 
what  they  learned  while  making  illegal  searches 
of  defendant's  premises. — State  v.  Barr  (Vt)  43. 

5  8.    —  Best   and    secondary,    and   de- 

monstratlTe  erldcnoe. 

In  a  prosecution  under  P.  L.  1899,  p.  450,  it 
is  not  error  to  permit  an  examiner  of  a  bank- 
ing department  to  testify  that  he  was  acting 
as  such  examiner  when  the  false  paper  was 
exhibited.— State  v.  Twining  (N.  J.  Sup.)  402. 

I  9.    -^  Admissions,   deelarations,  and 
hearsay. 

•In  homicide,  whether  defendant  overheard 
a  certain  conversation  so  as  to  make  such  con- 
versation competent  evidence  against  him  held 
a  question  for  the  jnry.— State  v.  Rosa  (N.  J. 
Err.  &  App.)  696. 

•In  homicide,  conversation  had  in  defendant's 

Sresence,  embracing  a  statement  prejudicial  to 
efendant,  which  defendant  failed  to  answer, 
held  competent. — State  v.  Rosa  (N.  J.  Err.  ft 
App.)  605. 

On  a  trial  for  the  carnal  abuse  of  a  child, 
admissions  made  by  the  child  are  inadmissible. 
—State  V.  Hummer  (N.  J.  Sup.)  388. 

On  trial  for  embezzlement,  certain  evidence 
held  inadmissible  as  hearsay. — State  v.  Newman 
(N.  J.  Sup.)  100& 

(10.  -^  DoenmentaxT  erldonee  and  ex- 
elnslon  of  parol  evidence  tkerebjr. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without 
authority,  the  return  to  a  search  warrant  was 
not  admissible  against  defendant — State  ▼. 
Costa  (Vt)  38. 

111.   -^  Opinion  evidence. 

•In  weighing  the  testimony  of  an  expert  in  a 
criminal  case,  the  jury  should  consider  his 
means  of  knowledge,  his  reasons  for  his  opinions, 
and  give  such  credence  to  his  testimony  as 
they  find  his  qnalifications  sufficient  and  his 
reasons  satisfactory. — State  r.  Collins  (Del.  O. 

6  T.)  224. 


•Point  annotated.    See  syllalms. 
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*A  witness  held  competent  to  testify  as  to  the 
genuineness  of  a  writing  alleged  to  have  been 
written  by  another. — State  y.  Ooldstein  (N.  J. 
Sup.)  1006. 

I  IS.  —  Walskt  aad  avflelMtey. 

*A  reasonable  doubt,  entitling  accused  to 
acquittal,  held  a  substantial  doubt,  remaining 
after  a  careful  consideration  of  all  the  facts  and 
circumstances  in  the  case  by  reasonable,  fair- 
minded,  conscientious  men. — State  v.  Bell  (Del. 
O.  &  T.)  147. 

*A  reasonable  donbt  entitling  accused  to  an 
acquittal  must  not  only  be  reasonable  under 
the  facts  proved,  but  must  grow  out  of  the 
evidence,  and  prevent  the  jury  from  reach- 
ing as  honest  conclusion  of  accused's  guilt. — 
State  T.  Collins  (Del.  O.  &  X.)  224. 

'Circumstantial  evidence  sufficient  to  sustain 
a  conviction  must  be  such  as  to  be  inconsistent 
with  any  other  reasonable  conclusion  than  that 
the  prisoner  was  the  guilty  party. — State  v. 
Collins  (Del.  O.  &  T.)  224. 

*A  reasonable  doubt  held  a  substantial  doubt 
which  intelligent  and  impartial  men  might 
reasonably  entertain  on  carefully  considering  all 
the  relevant  facts  in  the  case. — State  v.  Wilson 
(Del.  Gen.  Sess.)  227. 

'Reasonable  doubt  de6ned. — State  v.  Truitt 
(Del.  Gen.  Sess.)  790. 

il3.   Trial. 

♦In  a  prosecution  for  false  pretenses.  Code 
Pub.  Gen.  Laws,  art  27,  §  440,  held  not  to 
limit  the  state  to  the  use  of  such  witnesses  as 
were  disclosed  to  defendant  by  list  furnished. — 
SchanmloeCFel  v.  State  (Md.)  803. 

•Instruction  on  credibility  of  witness  in  crimi- 
nal case  held  proper. — State  v.  Rosa  (N.  J.  Err. 
&  App.)  005. 

*A  charge  in  a  criminal  case,  that  contradic- 
tory testimony  of  witnesses  "must"  be  consider- 
ed by  the  jury  as  affecting  their  credibility,  was 
properly  excluded  as  invading  the  province  of 
the  jury. — State  v.  Rosa  (N.  J.  Err.  &  App.) 
695. 

The  court  on  admitting  evidence  for  one  pur- 
pose on  a  trial  tor  crime  held  required  to  charge 
the  jury  to  consider  it  only  for  that  purpose. — 
State  v.  Hummer  (N.  J.  Sup.)  388. 

On  a  criminal  prosecution,  held  that  there  was 
nothing  in  the  nattire  of  corruption  or  im- 
propriety in  permitting  the  jury  to  partake  of 
a  supper  at  the  expense  of  the  state  after 
having  returned  their  verdict. — State  v.  (josta 
(Vt.)  38. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without 
authority,  it  was  not  error  for  the  court  to 
refuse  to  define  the  phrase  "reasonable  doubt." 
where  the  definition  would  not  have  aided  the 
jury.— State  v.  Costa  (Vt.)  38. 

In  a  prosecution  for  statutory  rape,  the  mat- 
ter of  election  between  several  acts  proved  held 
within  the  discretion  of  the  court — State  v. 
Willett  (Vt.)  48. 

(14.  Motioiui  for  ii«w  trial  aad  la  ar- 
rest. 

An  accused  is  to  be  awarded  a  new  trial  where 
there  is  sufficient  reason  to  believe  that  a  verdict 
has  been  returned  against  him  in  consequence 
of  corruption  practic?d  upon  the  jurymen  by  an 
officer  or  any  one  else. — State  v.  Costa  (Vt)  38. 

V.  S.  1232,  making  the  treating  of  a  jury 
ground  for  a  new  trial,  held  not  applicable  to  a 
criminal  case. — State  r.  Costa  (Vt.)  38. 


(IB.   Appeal   and   error,  aad  eertlorarL 

An  error  in  instructions  on  a  trial  for  the 
carnal  abuse  of  a  female  child,  held  not  re> 
versible  error,  under  Cr.  Proc.  Act  i  136  (P. 
L.  1898,  p.  916).— State  t.  Hummer  (N.  J. 
Sup.)  88^. 

On  certiorari  to  review  a  conviction  for  vio- 
lation of  an  ordinance,  Supreme  Court  will  not 
disturb  the  decision  of  tlie  lower  court  on  • 
question  of  fact  supported  by  legal  evidoice.— 
Harris  v.  Atlantic  City  (N.  J.  Sup.)  995. 

Under  Court  and  Practice  Act  1905,  p.  51,  c. 
10,  I  172,  and  page  13.5,  c  27,  {  475,  a  district 
court  having  no  jurisdiction  to  try  a  defend- 
ant for  maintaining  a  liquor  nuisance  held  with- 
out Jurisdiction  to  certify  a  constitutional  ques- 
tion in  such  proceeding  to  the  Supreme  Court — 
State  V.  Collins  (R.  L)  1010. 

1 16.   PiHilshment     and     prevention     of 
crime. 

*An  escaped  convict  returned  to  prison  held 
properly  confined  in  prison  until  the  expiration 
of  the  term  of  the  imprisonment — In  re 
Moebus  (N.  H.)  170. 

After  conviction  on  two  indictments  for  break- 
ing with  intent,  the  court  can  impose  a  sentence 
of  imprisonment  upon  one  of  the  convic- 
tions, to  begin  at  the  expiration  of  sentence 
imposed  on  the  other  conviction,  which  right 
was  not  affected  by  Cr.  Proc.  Act  1898  (P.  L. 
p.  801)  §  67.— State  v.  Mahaney  (N.  J.  Sap.) 

CROPS. 

See  "Agriculture." 

CROSS  BILL 

See  "Equity,"  i  3. 

CROSS-EXAMINATION. 

See  "Witnesses,"  f  2. 

CROSSINGS. 

Railroad  crossings,  see  "Railroads,"  {  Z, 

CURTESY. 

See  "Dower." 

In  ejectment  where  the  question  is  whether 
a  husband  has  maliciously  deserted  bis  wife 
so  as  to  be  deprived  of  curtesy,  under  Act  May 
4,  1855  (P.  L.  430),  the  burden  is  on  the  hna- 
band  to  show  a  reasonable  cause  for  his  deser- 
tion.— Weller  v.  Weller  (Pa.)  859. 

CUSTODY. 

Of  property  levied  on,  see  "Attachment,"  f  1. 

CUSTOMS  AND  USAGES. 

*In  order  for  a  custom  to  be  regarded  as  part 
of  a  contract,  it  must  have  been  actually  or  con- 
structively known,  and  consistent  with  the  con- 
tract— Denton  Bros.  v.  Gill  &  Fisher  (Md.)  627. 

*A  contract  for  the  sale  and  shipment  of  com 
held  not  such  that  it  could  be  varied  by  a  certain 
custom. — Denton  Bros.  v.  Gill  &  Fisher  (Md.) 
827. 

DAMAGES. 

Compensation   for   property    taken   for   public 
use,  see  "Eminent  Domain,"  }  2. 


*  Point  annotated.    See  syUalnu. 
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Evideiic«  of  earning  capacity  of  person  killed, 

see  "Death,"  §  1. 
Elxcestiive  damages  as  ground  for  new  trial, 

see  "New  Trial,"  {  2. 
Opinion  evidence,  see  "Evidence,"  |  7. 
Kecoupmont     of     nnliquidated     damages,     see 

"Set-Off  and  Connterclaim,"  i  1. 

Vamages  for  particular  injuries. 

See  "Assault  and  Battery,"  {  1;  "Death,"  f  1; 

•'Label  and  Slander,"  J  3;  "Trespass,"  S  !• 
Breach  of  covenant  by  railroad  company,  see 

"Railroads,"  §  1. 
Discharge  from  employment,  see  "Master  antf 

Servant,"  §  1. 
Injuries   caused   by   public  improvements,   see 

"Municipal  Corporations,"  K  5,  6. 
Injuries   from   defective   condition   of   demised 

premises  see  "Landlord  and  Tenant,"  {  3. 

Becovery  in  parUoular  actUmt  or  proceedings. 

See  "Partition,"  §  2. 

i    1.    Oronnds  wad  snbjeots  of  eoiiap«n> 
•atory   damacea. 

*Los8  of  profits  in  business  held  recoverable 
as  damafces  in  actions  of  tort,  where  they  can 
be  established  with  reasonable  certainty. — Bar- 
tow V.  Erie  R.  Co.  (N.  J.  Sup.)  489. 

*In  actions  for  personal  injuries,  damages  are 
not  mitigated  by  insurance  paid  to  the  plain- 
tiff under  a  contract  with  a  stranger. — Corish  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.  Sup.)  1004. 

I   2.    Uqnidated  daa>ac«a  and  penalties. 

The  amount  of  a  liquor  dealer's  bond,  given 
under  Laws  1903,  p.  81,  c.  95,  held  liquidated 
dam^es,  and  not  a  penalty.— State  v.  Corron 
(N.  H.)  1044. 

I    3.    Meaaar«  of  damasea. 

'Measure  of  damages  for  personal  injuries 
defined. — Green  v.  Council  of  Newark  (Del. 
Super.)  792. 

*The  measure  of  damages  for  permanent  in- 
jury to  real  estate  is  the  resulting  depreciation 
in  the  value  of  the  property. — Rabe  v.  Shoen- 
berger  Coal  Co.  (Pa.)  854. 

*In  an  action  by  a  father  for  injuries  to  his 
child,  the  measure  of  damages  stated.— Qal- 
ligan  T.  Woonaocket  St  Ry.  Co.  (R.  I.)  376. 

I    4.    laadeqnato  and  eseesaWe  damacea. 

'Twelve  hundred  dollars  is  not  excessive 
damages  for  a  fractured  kneecap. — Galligan  T. 
Woonaocket  St.  By.  Oo.  (R.  I.)  376. 

I   6.    Pleadlac,  evldenee,  and  asaesament. 

Pendency  of  action  by  parent  for  wages  of 
injured  aon  until  21  years  of  age  held  not  to 
render  inadmissible  evidence  of  his  earning  ca- 

gacity    in    action    by    the    son. — McMahon    v. 
tangs    (Del.   Super.)    1098. 

*In  action  for  personal  injuries,  evidence 
of  plaintiff's  expectancy  of  life,  as  shown  by 
table  of  expectancy  of  life,  hdd  admissible. — 
McMahon  v.  Bangs   (Del.  Super.)    1098. 

•Whether  damages  were  suffered  by  plaintiff 
aa  a  direct  consequence  of  acts  of  defendant, 
and  the  extent  thereof,  were  questions  for  the 
Jury.— Baltimore  BeU  B.  Co.  v.  Sattler  (Md.) 
1125. 

*Wbere  the  facts  forbid  the  finding  of  vin- 
dictive damages,  the  jury  can  only  award  such 
sum  as  would  compensate  plaintiff  for  the  in- 
jury received. — Baltimore  Belt  R.  Co.  v.  Sat- 
tler  (Md.)    1125. 

A  declaration  alleging  injuries  to  plaintiff 
held  broad  enough  to  authorize  eTidence  aa  to 
the  condition  of  plaintiffs  ankle. — Lewes  v. 
John  Crane  &  Sons  (Vt)  60. 


*In  an  action  for  personal  Injuries,  evidence 
ax  to  defendant's  wages  held  admissible  on  the 
issue  of  damages. — I^wes  v.  John  Crane  St 
Sons  (Vt.)  60. 

DAMS. 

See  "Waters  and  Water  Conraet,"  {  2. 

DEATH. 

Caused  by  operation  of  street  cars,  see  "Street 

Railroads,"  {  2. 
Liability   of   carrier   for   death   of   passenger, 

see  "Carriers,"  S  .S. 
Of  beneficiary  in  will,  see  "Wills."  8  12. 
Of  employ^  see  "Master  and  Servant,"  {{  6,  8. 
Of  servant,  see  "Master  and  Servant,"  {  4. 
Opinion  evidence  in  notion  for  wrongful  death, 

see  "Evidence,"  i  7. 
Photographs    as   evidence   in    action    for,    aee 

"Evidence,"  |  6. 
Suspension  of  running  of  statute  of  limitation, 

see  "Limitation  of  Actions,"  {  2. 

§    I.   Aotlons  for  oanslnc  death. 

*In  an  action  against  a  railroad  for  vrrong- 
ful  death,  a  qurstion  aa  to  the  habits  of  deceased 
with  respect  to  industry  held  too  general. — 
MacFeat  v.  PhiUdelphia,  W.  &  B.  R.  Co.  (Del. 
Super.)  808. 

'Measure  of  damages  for  wrongful  death 
stated. — MacFeat  v.  Philadelphia,  W.  &  B.  R. 
Co.  (Del.  Super.)  898. 

Evidence,  In  an  action  brought  under  Pub. 
St.  1891.  c.  191,  t  12,  for  the  death  of  plain- 
tiff's wife,  that  she  never  had  earned  money 
and  probably  never  would  render  services  call- 
ing for  pay,  while  competent  as  to  the  ques- 
tion of  capacity  to  earn,  held  not  to  estabiiah 
its  nonexistence. — Dillon  v.  Hudson,  P.  &  S. 
Electric  Ry.  Co.  (N.  H.)  93. 

*Under  Pub.  St.  1891,  c.  191,  f  12,  evidence 
tending  to  show  the  earning  capacity  of  a  per- 
son wrongfully  killed  is  competent. — Dillon  v. 
Hudson.  P.  &  S.  Electric  Ry.  Co.  (N.  H.  )  93. 

In  an  action  brought  under  Pub.  St.  1891,  c. 
191,  {  12,  for  the  death  of  plaintiff's  wife, 
evidence  as  to  the  value  of  her  services  as 
housekeeper  in  plaintiff's  family  held  competent 
as  tending  to  ahow  her  earning  capacity. — 
Dillon  V.  Hudson,  P.  &  S.  Electric  Ry.  Co. 
(X.  H.)  93. 

•Where  an  intestate  would  have  no  right  of 
action  if  death  had  not  ensued,  bis  personal 
representative  held  not  entitled  to  sue  for  his 
death,  under  V.  S.  2451,  2452.— Carty'a  Adm'r 
V.  Village  of  Winooski  (Vt.)  45. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  Conveyances." 

DECEDENTS. 

EaUtee,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  aa  to  transactions  with  persona  since 
deceased,  see  "Witnesses,"  |  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

Aa  evidence  in  dvil  actions,  see  '^Drldenoe," 


*  Polat  annotated.    See  syllabna. 
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DEDICATION. 

{    1.    ITaivre  and  reqnlalt**. 

'Whether  an  owner  dedicated  a  wharf  to 
the  public  held,  under  the  eTidence,  a  question 
for  the  jury.— Palen  t.  Ocean  City  (N.  J. 
Sup.)  947. 

Where  owner  sells  lots  according  to  a  plan, 
that  plan  is  not  on  city  map  held  immaterial 
as  between  parties  to  the  sale. — Garvey  v. 
Harbison- Walker  Refractories  Co.  (Pa.)  778. 

Sale  of  lots  according  to  plan  showing  them  on 
•  street  held  a  dedication  of  the  street  to  public 
use. — Garvey  v.  Harbison-Walker  Refractories 
Ca  (Pa.)   778. 

*Sale  of  lots  according  to  a  plan  held  an  ir- 
revocable dedication  of  the  streets  and  alleys 
shown  on  the  plat. — In  re  Southwestern  State 
Normal  School  (Pa.)  908. 

I   2<    Operation  and  effeot. 

A  city  ordinance  held  not  to  operate  as  an 
abandonment  of  the  public  user  of  a  wharf 
dedicated  to  the  public— Palen  t.  Ocean  City 
(N.  J.   Sup.)   947. 

P.  L.  1897,  p.  69,  S  48,  par.  1,  when  con- 
strued in  connection  with  section  18,  par.  7 
(page  52),  held  not  to  authorize  a  city  council 
to  discharge  the  public  right  in  a  wharf  dedi- 
cated to  the  public— Palen  T.  Ocean  City  (N. 
J.  Sup.)  947. 

*Land  dedicated  to  a  restricted  public  use  must 
be  taken  for  the  limited  purpose  only. — Xoung 
T.  Landis  Tp.   (N.  J.  Sap.)    1133 

DEEDS. 

Absolute  deed  as  mortgage,  see  "Mortgages," 
8  1. 

As  evidence,  see  "BJvidence,"  g  6. 

Best  evidence,  see  "Evidence,"  {  1. 

Cancellation,  see  "Cancellation  of  Instruments." 

Copies  of  as  exhibits,  see  "Pleading,"  (  6. 

Oovenants  in  deeds,  see  "Covenants." 

Depositions  in  suit  to  cancel  conveyance,  see 
"Depositions." 

Description  of  boundaries,  see  "Boundaries,"  1 1. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  trust,  se«  "Trusts." 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Reservation  of  right  of  flowage,  see  "Waters 
and  Water  Courses,"  i  2. 

Deede  of  partUsular  species  of  property. 
See  "Easements,"  g  1;  "Mines  and  Minerals," 

Particular  Oasaet  af  deeds. 

Of  trust,   see    "Assignments    for  Benefit    of 

Creditors,"  g  1. 
Tax  deeds,  see  "Taxation,"  {  4. 

g   1.    Reanisites  and  ralldity. 

Delivery  of  a  deed  in  escrow  held  a  present 
delivery  of  the  deed. — Grilley  v.  Atkins  (Conn.) 
387. 

•Question  of  delivery  of  assignment  of  interest 
in  land  held  one  for  the  jury. — Chase  v.  Clear- 
field Lumber  Co.  (Pa.)  172. 

g  2.    Coastmotion  and  operation. 

*A  deed  deposited  in  escrow,  though  volnn- 
tary,  held  not  subject  to  revocation  by  the 
grantor  during  her  lifetime. — Grilley  v.  Atkins 
(Conn.)  337. 

*A  grantee  in  a  deed  delivered  in  escrow 
held  to   have  acquired  the  title  subject  to  a 


life   use   in  the  grantor. — OriUej   r.    Addas 
(Conn.)  387. 

The  description  of  land  conveyed  ia  to  be 
interpreted  by  reference  to  all  the  calls  in  the 
deed.— Chapman  v.  Hamblet  (Me.)  215. 

*In  cases  of  ambigoity  in  a  deed,  the  inter- 
pretation is  to  be  sought  from  the  circumstances 
and  intent  of  the  parties.— Chapman  v.  Hamblet 
(Me.)  215. 

A  deed  conveying  all  the  property  owned  by 
the   grantor    includes    a    vested   remainder    in 

Eroperty, — Roberts     v.     Roberts     (Md.)     181; 
andon  v.  Shriver's  Estate,  Id. 

Deed  of  lot  with  double  house  thereon  con- 
strued, and  held  that  all  that  was  reserved  to 
the  grantor  was  one-half  of  the  double  house. — 
Hads  T.  Tieman  (Pa.)  172. 

'Where  words  in  a  deed  can  be  constmed 
either  as  a  condition,  reservation,  or  covenant 
the  latter  construction  is  favored. — DempwoU  v. 
GreybUl  (Pa.)  645. 

'Where  the  language  used  in  a  deed  is  aos- 
ceptible  of  more  than  one  interpretation,  the 
court  will  look  at  the  circumstances  existing 
at  the  time  of  tne  transaction,  such  as  the 
situation  of  the  parties,  etc. — Sbartenberg  ft 
Robinson  v.  Ellbey  (R.  I.)  979. 

'Deeds  must  be  so  construed  as  to  effectuate 
the  intention  of  the  parties. — Shartenberg  ft 
Robinson  v.  Bllbey  (R.  I.)  979. 

*A  liberal  construction  is  to  be  given  to 
deeds  inartlficially  and  untechnically  drawn. — 
Shartenberg  ft  Robinson  v.  Ellbey  (R.  L) 
979. 

i  3.     Pleadlac  and  evidence. 

Evidence  in  a  suit  to  set  aside  deeds  on  the 
ground  that  they  were  not  the  voluntary  act 
of  the  grantor  held  to  justify  a  decree  setting 
them  aside.— Homer  v.  Bell  (Md.)  736. 

*In  a  suit  to  set  aside  a  deed,  evidence  keli 
to  show  the  existence  of  confidential  relations 
between  the  grantor  and  defendants,  so  as  to 
place  on  the  latter  the  burden  of  proving  tliat 
the  deeds  were  the  voluntary  act  of  the  grantor. 
—Homer  v.  Bell  (Md.)  736. 

'A  purchaser  for  value  has  a  right  to  act  on 
the  faith  of  a  deed  that  the  deed  has  been  signed, 
sealed,  acknowledged,  and  delivered  as  it  pur- 
ports to  be,  and  the  presumption  is  that  it  has 
been  so  executed  and  delivered  by  proper  parties. 
— Dempwolf  v.  Greybill  (Pa.)  645. 

DE  FACTO  CORPORATIONS. 

See  "Corporations,"  {  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Appeal   from   default  Judgment,   see   "Appeal 

and  Error,"  g  1. 
Judgment  by,  see  "Judgment,"  g  2. 

DEFICIENCY. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
{  5. 

DELEGATION. 

Of  authority  of  public  liquor  agent,  see  "In- 
toxicating Liquors,"  g  3. 
Of  power,  see  "Municipal  Corporations,"  i  1. 


*  Point  annotated.    See  syllabiu. 
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DELIVERY. 

Of  deed,  see  "Deeds,"  I  1. 

Ot  goods  sold,  see  ''Sales,"  |  8. 

Of  mortgage,  see  "Chattel  Mortgages,"  t  1* 

DEMURRAGE. 

For  delay  in  delivery  of  goods  shipped,  see 
"Carriers,"  |  L 

DEMURRER. 

In  pleading,  see  "Equity,"  {  8;  "Pleading,"  (  3. 

To  plea  in  criminal  prosecntlon,  see  "Criminal 
Law,"  I  4. 

To  warrant  for  seizure  of  liquors  see  "Intoxi- 
cating Liquors,"  {  6. 

DENTISTS. 

See  "Physicians  and  Snrgeons." 


DEPOSITARIES. 


fonds,  see  ' 


by  court 
•Ttusts," 


14. 


DEPOSITIONS. 

See  "Affidavits" ;  "Witnesses." 
As  evidence  in  proceedings  before  arbitrators, 
see  "Arbitration  and  Award,"  i  1. 

*In  a  snit  to  set  aside  a  deed,  answers  to 
'  special  interrogatories  appended  to  the  bill  heUt 
evasive,  and  not  entitled  to  consideration,  under 
Code  Pub.  Oen.  Laws,  art.  16,  i  160,  unless  sus- 
tained by  proof  at  the  trial. — Horner  v.  Bell 
(Md.)  780. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy" ;  "Dower" ;  "Executors  and  Ad- 
ministrators"; "Homestead,"  f  1;  "Wills." 

Inheritance  and  transfer  taxes,  see  "Taxation," 
f  S- 

Inheritance  by  adopted  child,  see  "Adoption." 

Property  and  interests  undisposed  of  by  will, 
see  "Wills,"  |  14. 

I   1.    Parsons  entitled  Mtd  their  respeo> 
tlTO  sli«res. 

A  widow  has  no  better  rights  than  any  other 
distributee  with  reference  to  her  share  of  her 
husband's  property  in  excess  of  dower. — Appeal 
«f  Beard  (Conn.)  704. 

Assignment  of  half  of  income  accruing  from 
trust  {und  to  wife,  who  agrees  to  support  the 
children  without  expense  to  the  husband,  hetd 
to  give  the  children  no  interest  in  the  fund  af- 
ter the  death  of  the  wife. — Wright  t.  Leupp 
(N.  J.  Ch.)  464. 

*A  husband  is  not  only  entitled  to  the  admin- 
istration of  bis  wife's  estate,  but  is  also  enti- 
tled to  the  whole  net  personalty  of  such  estate. 
—Wright  V.  Leupp  (N.  J.  Ch.)  464. 

I  S.     BiKhts  and  Uabllltles  of  heirs  and 
dlstribntees. 

'Questions  of  advancements  made  by  a  dece- 
dent are  always  questions  of  intention. — ^Appeal 
of  Melony  (Conn.)  151. 

*A  loan  made  by  a  father  to  his  son  may  not 
be  converted  by  the  father  into  an  advancement 
without  the  consent  and  against  the  will  of  the 
son. — Appeal  of  Melony  (Conn.)  151. 

Prior  to  Juno  1,  1903,  when  Pub.  Laws  1903, 
p.  124,  c.  160,  took  effect,  a  married  woman 
might  make  such  disposition  of  her  personal 


property  during  her  lifetime  as  she  wished, 
though  her  husband  was  thereby  deprived  of 
his  share  therein. — Wright  v.  Holmes  (Me.) 
507. 

A  conveyance  to  complainant  by  her  father  in 
his  lifetime  held  to  constitute  an  advancement. 
— SchUcher  t.  Keeler  (N.  J.  Oh.)  4. 

DESCRIPTION. 

In  lien  statement,  see  "Mechanics'  Liens."  i  2. 

In  tax  deed,  see  "Taxation,"  §  4. 

Of  debt  secured  by  mortgage,  see  "Mortgages," 
S3. 

Of  devisees  or  legatees  in  will,  see  "Wills,"  f  6. 

Of  property  conveyed,  see  "Boundaries,  {  1; 
"Deeds,"  «  2. 

Of  property  demised,  see  "Landlord  and  Ten- 
ant," a  1, 3. 

Of  property  devised  or  bequeathed,  see  "Wills," 

i  8. 
Of  property  in  deed  of  assignment  for  creditors, 

see    Assignments  for  Benefit  of  Creditors," 

DESERTION. 

Evidence  of  in  snit  for  divorce  see  "Divorce." 

«  3. 
Ground  for  divorce,  see  "Divorce,"  |  1. 

DETINUE. 

See  "Replevin." 

DEVISES. 

See  "Wills." 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  {  4. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 
Jl. 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion"; "Bankruptcy,"  {  2. 

From  liability  as  assignee,  see  "Assignments 
for  BeneBt  of  Creditors,"  i  3. 

Of  assignee  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,    {  3, 

Of  judgment,  see  "Judgment."  {  8. 

Of  sureties  on  bail  bond,  see  "Bail,"  {  1. 

DISCOVERY. 

{   1.   In  oanlt^. 

*A  bill  for  discovery  In  aid  of  an  action  for 
libel  to  compel  defendant  to  disclose  the  origi- 
nal libelous  article  and  the  names  of  the  per- 
sons who  procured  defendant  to  publish  the 
same  held  demurrable,  as  requiring  disclosure 
of  matters  tending  to  criminate  defendant — 
Noyes  v.  Thorpe  (N.  H.)  787. 

A  bill  for  discovery  in  aid  of  an  action  for 
libel  held  not  demurrable  for  failure  to  allege 
a  legal  cause  of  action  for  libel. — Noyes  v. 
Thorpe  (N.   H.)  787. 

*Where  a  bill  seeks  an  accounting  and  a  dis- 
covery. It  there  is  no  right  to  an  accounting,  it 
is  demurrable. — Elk  Brewing  Co.  v.  Neubert 
(Pa.)  782. 

DISCRETION  OF  COURT. 

Allowance  of  action  by  receiver  of  corporation, 

see  "Corporations,"  f  6. 
Filing  petition  to  set  aside  divorce  decree,  see 

"Divorce,"  {  8. 


*  Point  annotated.    See  syllabus. 
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Granting  or  refuBing  eontinaance,  see  "Con- 
tinuance." 

Review  in  civil  actions,  see  "Appeal  and  E}r- 
ror,"  |§  1. 12. 

Ruling  on  motion  for  nonsuit,  see  "Q^ial,"  I  4. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial."  i  4. 

Dismissal  of  appeal  in  partition,  see  "Parti- 
tion," i  2. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S$  1,  7,  9. 

Dismissal  of  certiornri,  see  "Certiorari,"  |  2. 

In  action  for  death  caused  by  operation  of 
street  cars,  see  "Street  Railroads,    §  2. 

Presentation  in  lower  court  of  grounds  of  re- 
view of  rulings  on  motion  for,  see  "Appeal 
and  Error,"  i  3. 

I    1.    laTolnatary. 

•Where,  in  an  action  for  sale  of  land  by 
tenants  in  common,  defendants  couple  with 
the'ir  defense  a  counterclaim,  asking  affirmative 
relief,  conlirming  and  establishing  the  title  to 
the  land,  and  it  appears  that  parties  necessary 
to  an  adjudication  are  not  parties  to  the  action, 
it  should  be  dismissed. — Harrison  t.  Interna- 
tional SUver  Co.  (Conn.)  342. 

Under  Code  Pub.  Gen.  Laws,  art.  26,  {  44, 
and  article  75,  §  113,  a  court  held  required  to 
remove  a  cause  to  the  proper  court. — Safe 
Deposit  &  Trust  Co.  v.  Cahn  (Md.)  819 ;  Same 
V.  Roberts,  Id. 

DISORDERLY  HOUSE. 

Those  who  maintain  a  place  where  nsnrious 
rates  of  interest  are  taken,  and  where  Gen.  St. 
p.  3704,  {  7,  prohibiting  usurious  interest  is 
habitually  violated,  are  indictable  for  keeping  a 
disorderly  bouse. — State  v.  Dimant  (N.  J.  Sup.) 
286. 

DISQUALIFICATION. 

Of  Judge,  see  "Judges,"  §  1. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  §  8. 
Of  partnership,  see  "Partnership,"  §  4. 
Of   school  districts,   see   "Schools  and   School 
DistricU,"  {  1. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "Executors  and  Administrators," 
{6. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Misconduct  of  as  ground  for  new  trial  in  prose- 
cution for  homicide,  see  "Homicide,"  |  8. 

DIVIDENDS. 

On  corporate  stock,  see  "Corporations,"  {{  2,  4. 
Recovery  of  by  receiver  of    corporation,    8e« 
"Corporations,"  §  6. 

DIVORCL 

Bill  to  set  aside  decree,  see  "Equity,"  |  6 

Competency  of  witnesses  in  divorce  proceed- 
ings, see  "Witnesses,"  §  1. 

Separate  maintenance,  see  "Husband  and 
Wife,"  f  6. 

Stay  pending  appeal  in  divorce  suit,  see  "Ap- 
peal and  SS'ror,"  i  6. 


I   I.    Orovads. 

♦A  wife's  mere  absence  from  her  bnsband, 
though  wrongful,  held  not  obstinate  desertion, 
entitling  him  to  divorce,  in  the  absence  of  a 
bona  fide  attempt  on  his  part  to  indnce  her 
to  return. — Ojserkis  v.  Ojserkis  (N.  J.  Ch.)  113. 

A  husband's  offer  to  resume  marital  relations 
with  his  wife  held  not  such  as  to  constitute 
her  continued  absence  obstinate  desertion.^ 
Ojserkis  v.  Ojserkis  (N.  J.  Ch.)  113. 

i   2.    Defenses. 

Where  parties  intermarry  clandestinely  with- 
out intent  of  establishing  a  matrimonial  domi- 
cile, and  on  agreement  to  live  separately  for 
the  present,  the  separate  living  of  the  hosband 
held  not  a  desertion  of  the  wife. — McAllister  t. 
McAllister  (N.  J.  Ch.)  1131. 

I   3.    Jurisdiction,  proceedines,  and  re- 
Uef. 

A  divorce  having  been  obtained  by  defendant 
by  fraud  and  without  notice  to  complainant,  she 
was  entitled  to  have  the  ssune  set  aside  l» 
petition  in  the  cause. — Kerans  t.  Kerans  (N.  J. 
Ch.)  305. 

The  court  may  exercise  the  same  discretion  on 
an  application  to  file  a  petition  to  set  aside  a. 
divorce  decree  for  fraud  as  may  be  exercised  on 
applications  to  file  a  bill  of  review. — Kerans  ▼. 
Kerans  (N.  J.  Ch.)  305. 

*In  a  suit  for  divorce  on  the  ground  of  de- 
sertion, petitioner's  uncorroborated  testimony 
is  insufficient  to  justify  a  decree  in  her  favor. 
—Wood  V.  Wood  (N.  J.  Ch.)  429. 

In  a  suit  for  divorce,  evidence  heI4  insuf- 
ficient to  establish  a  desertion  by  defendant 
husband.— Wood  v.  Wood  (N.  J.  Ch.)  429. 

Under  P.  L.  1902,  p.  503,  {  4,  par.  1,  held 
that  mere  residence  in  the  state  of  either  party 
at  the  times  specified  gives  the  chancery  court 
jurisdiction  of  the  subject-matter  in  a  divorce 
suit  for  adultery  committed  out  of  the  state. — 
Duke  V.  Duke  (N.  J.  Ch.)  466. 

Evidence  held  to  show  a  matrimonial  domicile 
in  the  state,  so  that  jurisdiction  of  defendant 
in  a  divorce  f.uit  could  be  obtained  by  extra- 
territorial serdce. — Duke  t.  Duke  (N.  J.  Ch.) 
466. 

The  cross-bill  of  defendant  in  a  divorce  suit 
held  not  required  to  allege  jurisdictional  facta: 
—Duke  V.  Duke  (N.  J    Ch.)  471. 

On  petition  for  rehearing  after  final  decree  of 
divorce,  affidavits  presenting  newly  discovered 
evidence  held  insufficient  to  authorize  the  grant- 
ing of  the  petition. — Feinberg  v.  Peinberg  (N. 
J.  Ch.)  562. 

Petition  of  defendant  In  divorce  that  the 
decree  for  plaintiff  awarding  alimony  should 
be  vacated  and  bill  dismissed  on  the  groimd 
that  he  had  not  been  served  with  process  in 
the  state  denied.— McGuinness  t.  McGuinness 
(N.  J.  Ch.)  937. 

In  divorce  evidence  held  insufficient  to  show 
desertion.— Snedaker  v.  &iedaker  (N.  J.  Ch.) 
942. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence," 

J  5. 
As    evidence    in    criminal    prosecntioBB,    lee 

"Criminal  Law,"  S  10. 


DOGS. 


See  "Animals." 
*  Point  annotated.    See  cyllalma. 
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DOMICILE. 

"The  domicile  of  a  wife  held  that  of  her  bas- 
band,  though  she  owned  a  separate  residence  in 
another  state  where  they  resided  together  the 
larger  part  of  the  time. — In  re  Hartman's  Estate 
(N.  J.  Prerog.)  660. 


See  "Gifts." 


DONATIONS. 


DOWER. 


See  "Curtesy." 

Discretion  of  trustee  as  to  freeing  trnst  estate 

of  claim  for  dower,  see  "Trusts,"  {  4. 
Right  of   widow   to   redeem   from   foreclosure 

sale,  see  "Mortgages,"  §  6. 

I    1.    Natnre  mad  veanlsltes. 

*2  Gen.  St.  p.  1275.  {  1,  held  to  entitle  a 
wife  to  dower  in  lands  standing  in  the  name 
of  a  third  person,  seised  to  the  use  of  the 
husband,  of  which  the  husband  was  entitled  to 
a  conveyance  of  the  legal  estate  in  actual 
seisin  during  his  life. — Radley  v.  Rndley  (N.  J. 
Ch.)  196. 

Where  a  husband  conveyed  his  land  in  his 
lifetime,  the  widow's  dower  would  be  measured 
as  at  the  date  of  his  alienation. — Turner  v. 
Kuehnle  (N.  J.  Ch.)  327. 

1  2.    Iii«Iio*t«  laterest. 

Where  a  deed  made  to  bar  dower  Itself  created 
a  trust  for  the  sole  benefit  of  the  husband  and 
his  heirs,  it  was  ineffective  to  bar  the  wife's 
dower    in  such   equitable   estate   conferred   by 

2  Gen.  St  p.  12(5,  $  1.— Badley  v.   Radley 
(N.  J.  Ch.)  195. 

In  a  suit  by  a  wife  for  dower,  held  that  a 
sale  of  the  land  under  a  mortgage  was  not 
available  as  against  her. — Turner  v.  Kuehnle 
(N.  J.  Ch.)  327. 

I  3.     Rlcbts    and    remedies   of   widow. 

Widow,  by  consent  to  administration  of  trust 
by  the  court,  held  not  to  have  waived  her  right 
to  have  dower  assigned. — Shipley  v.  Mercantile 
Trust  &  Deposit  Co.  (Md.)  814. 

Trustee  of  estate  devised  subject  to  dower 
Jk^M  entitled  to  pray  for  assignment  of  dower. 
— Shipley  v.  Mercantile  Trust  &  Deposit  Co. 
(Md.)  814. 

A  widow  cannot  be  deprived  of  her  right  to 
have  her  dower  assigned  if  bhe  elects  to  ex- 
ercise it — Shipley  v.  Mercantile  Trust  &  De- 
posit Co.  (Md.)  814. 

DRAINS. 

In  cities,  see  "Municipal  Corporations,"  {  9. 

DRUGGISTS. 

Where  a  complaint  in  a  snit  against  a  drug- 
gist alleged  in  paragraph  3  that  he  delivered 
package  alleged  to  contain  salts,  and  in  para- 
graph 4  that  the  package  did  not  contain 
salts,  defendant  under  a  notice  of  denial  of  para- 
graph 4  was  entitled  to  prove  that  plaintiff 
negligently  picked  up  the  wrong  package. — 
Keating  v.  Hull  (Ckmn.)  661. 

DRUNKENNESS. 

As  a  defense  to  criminal  prosecution,  see  "Crim- 
inal Law,"  Sf  2.  5. 

DUE  PROCESS  OF  LAW. 

See  "CionsUtational  Law,"  f  10. 


DUPLICITY. 

In  indictment  see  "Indictment  and  Informa- 
tion," f  3. 
In  pleading,  see  "Pleading,"  |  8. 

DURESS. 

Payment  under  duress,  see  "Payment,"  (  2. 

EARNINGS. 

Of  child,  see  "Parent  and  CJhild." 

EASEMENTS. 

See  "Dedication";  "Highways." 

Costs  in  general  In  action  to  restrain  violation 

of,  see  "Costs,"  I  1. 
Of  drainage,  see  "Waters  and  Water  Courses," 

§  1. 

I   1.    Oreation,    existence,    and    termina- 
tion. 

The  projection  of  the  eaves  of  a  bouse  held  not 
sufficient  proof  of  such  visible  adverse  use  of  an 
adjoining  owner's  land  as  will  prohibit  such 
owner  from  building  on  the  divisional  line. — 
Puroto  V.  Chleppa  (Conn.)  664. 

*Under  Gen.  St  1902.  {  4046,  an  easement  of 
light  and  air,  which  wilt  render  it  unlawful  for 
an  adjoining  owner  to  erect  a  bnildinf;  on  his 
land,  cannot  be  acquired  by  prescription. — 
Puroto  V.  Chieppa  (Conn.)  664. 

*An  easement  of  a  longitudinal  right  of  way 
along  the  right  of  way  of  a  railroad  will  not 
be  presumed  from  mere  user. — Johnson  v. 
Philadelphia.  B.  &  W.  R.  Co.  (Del.  Ch.)  86. 

*A  grantee  of  property  Including  a  party  wall 
containing  windows  overlooking  adjoining  prop- 
erty held  to  acquire  an  easement  of  light  and 
air  determinable  only  on  the  use  of  the  wall 
by  adjoining  owner. — Lengyel  v.  Meyer  (N.  J. 
Ch.)  548. 

*An  easement  of  a  private  right  of  way  Is 
not  the  subject  of  possession,  and  can  be  created 
only  by  express  or  implied  grant,  adverse  user, 
or  estoppel. — Stevens  v.  Headley  (N.  J.  Ch.) 
887. 

In  a  suit  to  qnlet  title  to  certain  land  as 
against  an  alleged  highway  easement  evidence 
held  to  require  a  finding  that  defendant  L.'8 
grantor  and  attorney  had  knowledge  of  com- 
plainant's previous  purchase,  which  included  a 
part  of  the  highway  In  question. — Stevens  T. 
Headley  (N.  J.  Ch.)  887. 

A  deed  to  certain  land  containing  a  building 
restriction  with  reference  to  a  private  road  end- 
ing in  a  cul-de-sac  held  not  to  convey  by  impli- 
cation a  right  of  way  over  the  road  beyond  the 
property  conveyed,  toward  the  closed  end  of  the 
road. — Stevens  v.  Headley  (N.  J.  Ch.)  887. 

Where  a  conveyance  by  plaintiffs  to  a  defend- 
ant In  ejectment  was  made  in  settlement  of  the 
suit  for  a  valuable  consideration,  and  the  map 
of  the  property  had  been  filed  nearly  60  years, 
and  numerous  conveyances  had  been  made  with 
reference  thereto,  held,  that  the  reference  in  the 
deed  to  an  avenue  as  a  boundary  was  Insufficient 
to  reserve  a  private  easement  in  the  soil  of  the 
avenue. — Young  v.  Pennsylvania  R.  Ck>.  (N.  J. 
Sup.)  629. 

Where  one  maps  his  land  and  conveys  lots 
by  reference  thereto,  the  question  whether  he 
reserves  a  private  easement  in  the  soil  of  the 
street  depends  upon  the  language  of  the  deed  and 
the  circumstances. — Young  v.  Pennsylvania  B. 
Co.  (N.  J.  Sup.)  629. 


*  Point  annotated.    See  sjrllabns. 
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{   2.    Extent  of  zicltt,  me,  and  obstrae- 
tloa. 

An  injunction  to  restrain  the  obstmction  of 
a  way  will  not  be  granted  until  the  qnestion 
of  title  is  determined,  where  snch  question  is 
in  serious  dispute. — Bemei  t.  Sappington  (Md.) 
365. 

A  party  seeking  the  aid  of  equity  must  show 
a  clear  prima  facie  title  and  irreparable  injnry. 
— Bemei  v.  Sappington  (Md.)  365. 

Injunction  to  restrain  obstmction  of  alleged 
way  denied  in  view  of  defendants'  long-con- 
tinued possession  of  the  premises  and  previous 
obstruction  of  the  way  by  them. — Bemei  t. 
Sappington  (Md.)  365. 

Temporary  injunction  pending  determination 
of  title  in  action  at  law  will  not  be  granted  un- 
less the  threatened  mischief  is  likely  to  be 
irreparable. — Bemei  v.  Sappington  (Md.)  365. 

Certain  facts  held  not  to  show  a  threatened 
violation  of  easements. — Forrester  t.  Island 
Heights  Ass'n  (N.  J.  Ch.)  775. 

An  owner  of  an  easement  cannot  ask  the  aid 
of  equity  to  protect  the  easement  against  the 
acts  of  the  owner  of  the  fee  until  the  latter 
threatens  to  interfere  therewith. — Forrester  v. 
Island  Heights  Ass'n  (N.  J.  Ch.)  775. 

A  transfer  of  the  fee  in  land  is  not  an  inter- 
ference with  an  easement  therein,  and  the  own- 
er of  the  easement  cannot  require  the  owner  of 
the  fee  to  continue  to  hold  it. — Forrester  v. 
Island  Heights  Ass'n  (N.  J.  Ch.)  775. 

Where  a  part  of  a  road  located  along  certatu 
lots  in  a  city  block  had  never  been  dedicated  to 
the  public,  or  worked,  the  right  of  a  lot  owner 
to  have  a  portion  thereof  ending  in  a  cul-de-sac 
kept  open  was  at  most  a  private  right  of 
way  appurtenant  to  the  lots  oonvpved  to  him. 
—Stevens  v.  Headley  (N.  J.  Ch.)  887. 

*A  bill  held  not  to  authorize  a  preliminary 
injnnction  against  obstruction  of  an  alley. — 
Saridge  v.  Merrill  (N.  J.  Ch.)  946. 

EAVES. 

Acquirement  of  easement  by  projection  of  eaves 
on  adjoining  owner's  land,  see  "Easements," 
§  1« 

EJECTMENT. 

See  "Real  Actions." 

Evidence   in   action   of   ejectment   on   issue   of 

husband's  right  to  curtesy,  sec  "Curtesy." 
Judgment  in  ejectment  as  bar  to  compensation 

in    condemnation    proceedings,   see    'Eminent 

Domain,"  {  2. 
Opinion  evidence,  see  "Evidence,"  §  7. 

I   1.    Rlcbt  ef  aetten  and  defenses. 

The  grantee  of  exclusive  privilege  to  prospect 
for  oil  held  not  entitled  to  maintain  ejectment 
against  bis  grantor  or  those  claiming  under  him 
by  •  subsequent  grant. — Kelly  v.  Keys  (Pa.) 
911. 

I  2.    Pleadinc  and  eiidence. 

Sheriff's  return  and  record,  in  action  of  eject- 
ment, held  to  raise  no  presumption  that  defend- 
ant was  in  possession  of  the  land  desoritted  in 
the  writ.  Act  April  14,  1851  (P.  L.  612) ;  Act 
April  13,  1858  (P.  L.  256).— Kreamer  t. 
Voneida  (Pa.)  6ia 


§   3. 


ef 


Trial,    Jndcment,    enforoement 
Jndcment,  and  rerlew. 

Evidence  in  ejectment  held  to  authorize  a  bind' 
ing  instrument  for  plaintiff. — Dempwolf  v.  Grey' 
bill  (Pa.)  645. 


ELECTION. 

Between  counts  in  indictment,  see  *^ndietinait 

and  Information,"  {  8. 
Between    testamentary    provision!    and    otlier 

righta,  see  "WilU,"  t  W. 

ELECTION  OF  REMEDIES. 

In  action  against  partners,  see  "Partnerahipi'' 
t  8. 

ELECTIONS. 

Determination  as  to  election  of  monidpal  offi- 
cers, see  "Municipal  Corporations,"  I  2. 

Liability  of  county  for  expenses  of  primary 
election,   see   "Counties,"   i  3. 

Mandamus  to  compel  holding,  see  "Maodamoa." 

J  !• 

Of  corporate  officers,  see  "Corporations,"  |  3. 

Power  in  general  to  enact  primary  election  law, 

see  "Constitutional  Law,"  {  1. 
Primary  election  laws  denying  equal  protectioo 

of  law,  see  "Constitutional  Law,"  i  9. 
Restraining    levy    of   tax    to   pay   tor    holding 

primaries,  see  "Injunction,"  {  1. 
Service  of  petition  to  strike  name  from  list  of 

voters,  see  "Process,"  |  1. 
Valiaity    of   primary   election   law    as   against 

public  policy,  see  ''Constitutional  Law,"  $  2. 
Violation  of  election  laws  as  affecting  right  t» 

institute  quo  warranto,  see  "Quo  Warranto," 

»  1. 


I   1.    Election  districts  or  pveelneta 
oflloers. 

Election  officers  held  bound  to  safely  keep 
ballot  boxes  and  to  repel  any  attempt  to  capture 
them,  with  such  force  as  is  necessary  for  the 
purpose.— State  v.  Bell  (Del.  O.  4  T.)  147. 

I   S«    Qnallfloatlona  of  Toters. 

Error  of  assessor  in  the  form  of  assessmoit 
cannot  deprive  the  elector  of  his  constitutional 
richt  to  vote  as  a  taxpayer. — Commonwealth  v. 
Shrontz  (Pa.)  910. 

Where  land  is  owned  by  two  members  of  a 
firm  as  tenants  in  common,  payment  of  the  tax 
qualifies  each  as  an  elector  within  the  law. — 
Commonwealth  v.  Shrontz  (Pa.)  910. 

I  3.     Reelatratlon  of  voters. 

Under  Code  Pub.  Gen.  Laws,  art  83.  {  24. 
in  relatlMi  to  elections,  and  sections  21  and  11, 
a  list  of  suspected  voters  held  not  such  an 
contemplated  by  the  statute. — Carter  v.  Apple- 
garth   (Md.)   710. 

I  4.     Nominations     and     primary     alee- 
tlons. 

Acts  1904,  p.  870,  c.  508,  relating  to  primary 
elections,  held  not  void  by  reason  of  pMsibility 
of  a  dishonest  administration  of  page  875,  {  111. 
and  thereby  exclude  candidates  from  the  official 
bnllot. — Kenneweg  v.  Allegany  County  Com'is 
(Md.)  249. 

Acts  1904,  p.  870,  c.  608,  held  not,  by  reason 
of  page  875,  §  112,  void  as  undertaking  to  add  a 
property  qualification  for  public  office  not  con- 
tained in  the  Constitution. — Kenneweg  v.  Alle- 
gany County  0>m'r8  (Md.)  249. 

Const,  art  3,  i  42,  held  not  to  deprive  the 
Legislature  of  the  power  to  pass  a  primary 
election  law. — Kenneweg  y.  Allegany  County 
Com'rs  (Md.)  249. 

Under  the  primary  election  statutes,  the 
duty  of  the  courts  in  reviewing  such  an  election 
is  merely  to  see  that  the  acting  body  of  the 
party  proceeded  regularly  according  to  its  own 
rules. — In  re  Chester  County  Republican  Nomi- 
nations (Pa.)  258;  Appeal  of  Garrett,  Id. 


*  Point  annotated.    See  syllalms. 
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Action  of  political  committee  prior  to  the 
expiration  of  the  year  for  which  the  members 
were  elected  held  valid,  notwithstanding  an 
«tt«npted  irregular  appointment  of  the  com- 
mittee by  the  chairman. — In  re  Chester  County 
Republican  Nominations  (Pa.)  258;  Appeal  of 
Oarrett,  Id. 

Rule  of  political  party,  requiring  election  of 
members  of  eounty  committee  for  the  "ensuing 
year."  held  to  mean  calendar  year. — In  re  Chen- 
tar  Coun^  Republican  Nominations  (Pa.)  258; 
Appeal  of  Garrett,  Id. 

Doder  Pub.  Laws  1002,  c.  1078,  S  8,  an 
elector  is  not  disqualified  from  signing  a  'nomi- 
nation paper  for  a  prohibition  candidate  for 
Governor,  a  socialist  candidate  for  the  Legisla- 
ture, and  a  ''food  government"  candidate  for 
a  municipal  office,  all  of  whom  are  to  be  voted 
for  at  the  same  election. — Attorney  General  v. 
Rowe  (R.  I.)  117. 

Under  Pub.  Iaws  1902,  p.  85,  c.  1078,  in 
relation  to  the  board  of  canvassers  of  the  city 
of  Providence,  held  that  a  s«>:ond  or  supple- 
mentary caucus  for  misconduct  in  the  original 
caucus  was  not  authorized. — Greenough  t. 
Whiteley  (R.  I.)  218. 

I  5.     Contests. 

Where  the  facts  appear  upon  the  record  in  an 
election  contest,  the  Supreme  Court  may  deter- 
mine whether  the  judgment  is  correct  upon  such 
facts. — In  re  Chester  Couni;  Republican  Nomi- 
nations (Pa.)  268;  Appeal  of  Garrett.  Id. 

ELECTRICITY. 

As  motive  power  of  railroad,  see  "Railroads," 

S  2. 
Consolidation  of  electric  company  with  other 

corporation,  see  "Ck>rporations,"  S  7. 

Where  a  telephone  company^  maintained  a 
guy  wire  in  such  position  that  it  was  likely  to 
become  crossed  with  an  electric  light  wire,  the 
telephone  company  was  under  a  duty  to  ex- 
ercise care,  though  person  injured  thereby  was 
a  trespasser  as  between  himself  and  the  land- 
owner.^-Guinn  v.  Delaware  &  A.  Telephone 
Co.  (N.  J.  Err.  &  App.)  412. 

A  telephone  company  was  sot  excused  for 
failing  to  place  a  guard  between  a  guy  wire 
of  a  telephone  post  and  an  electric  light  wire 
because  the  danger  was  due  to  the  running  of 
the  electric  light  wire  below  the  guy  wire  after 
the  construction  of  the  telephone  line. — Guinn 
V.  Delaware  &  A.  Telephone  Oo.  (N.  J.  Err. 
&    App.)   412. 

The  jury  may  infer  negligence  from  the 
omission  of  a  guard  between  an  electric  light 
wire  and  the  guy  wire  of  a  telephone  post. — 
Guinn  v.  Delaware  &  A.  Telephone  C;o.  (N. 
3.  Err.  &  App.)  412. 

Whether  a  pedestrian  was  negligent  in  at- 
tempting to  cross  a  street  at  a  place  other 
than  the  regular  crossing  Is  for  the  jury,  in 
an  action  for  injuries  caused  by  a  live  elec- 
tric wire. — Miller  v.  Lewistown  Electric  Light, 
Heat  &  Power  Co.  (Pa.)  32. 

In  an  action  for  injuries  by  an  electric  light 
wire,  question  of  defendant's  negligence  lield 
for  the  jury. — Miller  v.  Lewistown  Electric 
Light,  Heat  &  Power  Co.  (Pa.)  32. 

In  an  action  against  an  electric  light  company 
to  recover  for  the  death  of  plaintiff's  son,  an  em- 

Sloy6  of  a  telephone  company,  held  that  the  evi- 
ence  was  sufficient  to  sustain  a  finding  that  his 
death  was  caused  by  contact  with  an  iron  brace 
charged  with  electricity  by  the  negligence  of  de- 
fendant— Morgan  t.  Westmoreland  Electric  Co. 
(Pa.)  638. 


Statement  in  action  against  electric  light 
company  for  damages  for  personal  injuriea  held 
to  give  notice  to  defendant  that  the  plan  of  con- 
struction of  the  electric  line  was  brought  Into 
Question. — Morgan  t.  Westmoreland  Electric 
Co.  (Pa.)  638. 

EMBEZZLEMENT. 

Evidence  of  other  offenses,  see  "Criminal  Law," 

S  6. 
Hearsay  evidence,  see  "Criminal  Law,"  {  9. 

EMINENT  DOMAIN. 

Effect  of  defective  acknowledjpuent  ol^  certifi- 
cate of  incorporation  on  right  to  condemn 
land,  see  "Corporations,"  S  1. 

Harmless  error  in  condemnation  proceedings, 
see  "Appeal  and  Error,"  §  14. 

Hearsay  evidence  of  value  of  property  taken, 
see  "Evidence,"  $  4. 

Notice  to  corporation  of  condemnation  proceed- 
ings, see  "CJorporations,"  {  5. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Orporations,"  §f  5,  6. 

i  1.    Matore,  extent,  and  delesatlon  of 
power. 

'General  Street  Railway  Law,  S  4  (Laws 
1895,  p.  368,  c.  27,  as  amended  by  Laws  1901,  p. 
586,  c.  93),  held  not  to  authorize  a  street  rail- 
way company  to  condemn  land  and  water  privi- 
leges to  divert  streams  and  procure  power  to 
operate  plants  erected  on  its  own  land. — Clare- 
mont  Ry.  &  Lighting  Co.  v.  Putney  (N.  H.) 
727. 

*A  provision  of  a  charter  of  a  street  railway 
company  held  not  to  have  conferred  the  power 
of  eminent  domain.^Illaremont  Ry.  &  Lighting 
Co.  V.  Putney  (N.  H.)  727. 

The  location  of  a  footpath  leading  to  a  ferry 
held  not  necessary  for  the  purposes  of  the  ferry 
franchise,  so  as  to  be  a  defense  in  a  proceeding 
to  condenm  the  same  for  a  railroad. — Philadel- 
phia &  C.  Ferry  Co.  t.  Intercity  Link  R.  Co. 
(N.  J.  Sup.)  184. 

•An  agreement  by  a  railroad  company  to  pay 
a  certain  sum  of  money  to  construct  cattle 
guards  and  make  a  number  of  wagon  roads 
over  its  tracks,  in  consideration  of  the  grant 
of  a  right  of  way,  is  severable,  so  that  the 
right  to  the  wagon  roads  may  be  condemned, 
under  Act  March  17,  1869  (P.  L.  12,  2  Purd. 
Dig.  1798).— Ldlley  v.  Pittsburg.  V.  &  0.  Ry. 
Co.  (Pa.)  852. 

*Act  July  10,  1901  (P.  L.  632),  held  not  to 
authorise  state  normal  school  to  condemn  for 
a  campus  streets  and  alleys. — In  re  Southwest- 
ern State  Normal  School  (Pa.)  908. 

{  2.     Compensation. 

*A  landowner  held  not  entitled  to  compensa- 
tion in  right  of  way  condemnation  proceedings 
by  railroad  for  improvements  made  by  the  rail- 
road on  prior  entry  under  the  owner's  deed.— 
Baltimore  &  N.  Y,  R.  Co.  v.  Bouvier  (N.  J.  Ch.) 
868. 

In  condemnation  proceedings,  a  judgment  in 
ejectment  held  not  to  bar,  under  Gen.  St.  p. 
12S8,  i  44,  the  application  of  equitable  princi- 
ples in  determining  a  landowner's  right  to  com- 
pensation.— Baltimore  &  N.  Y.  R.  Co.  v.  Bou- 
vier (N.  J.  Ch.)  868. 

A  railroad  held  not  debarred  of  equitable  re- 
lief by  reason  of  its  breach  of  covenants  in  a 
right  of  way  deed. — Baltimore  4  N.  Y.  R  Co. 
V.  Bouvier  (N.  J.  Ch.)  808. 

The  comparative  value  of  land,  deeded  to  a 
railroad  for  a  right  of  way,  with  and  without 
the  advantages  of  certain  improvements  stipu- 


*  Folat  annotated.    See  sjrllabns. 
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lated  to  be  made  thereon,  held  determinatlre  of 
the  question  of  how  much  of  the  actual  value 
of  the  land  and  the  incidental  damages  to  the 
remaining  land  was  abated  or  allowed  in  fixing 
the  price  for  the  land  conveyed. — Baltimore  & 
N.  y.  R.  Co.  V.  Bouvier  (N.  J.  Ch.)  868. 

'Where  a  water  company  sought  to  condemn 
land,  the  landowner  may  show  that  his  property 
was  adapted  from  the  natural  formation  of  the 
land  and  other  causes  to  reservoir  purposes. — 
Brown  v.  Forest  Water  Co.  (Pa.)  1078. 

f   3.    ProeeedlnKB  to  take  )»roo*i^y  and 
assess  oompensation. 

A  resolution  of  a  railroad's  board  of  direct- 
ors, under  22  Del.  Laws,  p.  794,  c.  394,  §  82, 
for  the  condemnation  of  40  feet  of  land  for 
right  of  way,  held  insufficient  to  sustain  com- 
missioners' report,  awarding  damages  for  the 
taking  of  41Vio  feet. — Johnson  v.  Philadel- 
phia, B.  &  W.  R.  Co.  (Del.  Ch.)  86. 

In  proceedings  to  enjoin  condemnation  of 
land  for  a  railroad  right  of  way,  complainant 
held  not  to  have  sustained  the  burden  of  proof 
that  a  building  on  his  land  affected  by  such 
proceedings  was  of  the  value  of  ?300. — Johnson 
V.  Philadelphia,  B.  &  W.  R.  Co.  (Del.  Ch.)  86. 

Where  facts  are  clear,  the  question  whether 
the  place  of  a  proposed  crossing  of  a  railroad 
by  a  townway  is  land  used  for  station  purposes 
is  generally  one  of  fact. — In  re  Atlantic  &  St. 
UTR.  Co.  (Me.)  141. 

A  finding  of  fact  by  the  presiding  justice  on 
appeal  from  the  decision  of  railroad  commis- 
sioners, as  to  whether  the  place  of  proposed 
crossing  of  a  railroad  by  a  townway  was  used 
for  station  purposes,  will  not  be  disturbed  on 
appeal.— In  re  Atlantic  &  St.  L.  B.  Co.  (Me.) 

In  condemnation  proceedings,  complainant 
railroad  held  entitled  to  costs. — Baltimore  &  N. 
T.  R.  C!o.  V.  Bouvier  (N.  J.  Ch.)  868. 

Under  Eminent  Domain  Act  (P.  L.  1800,  p. 
86)  8  17,  the  justice  to  whom  a  petition  for 
condemnation  is  presented  can  permit  amend- 
ments of  the  proceedings  and  adjourn  the  hear- 
ing on  the  petition. — Philadelphia  &  C.  Ferry 
Co.  v.  Intercity  Link  R.  Co.  (N.  J.  Sup.)  184. 

Condemnation  proceedings  are  not  rendered 
irregular  by  the  omission  to  state  in  the  peti- 
tion and  in  the  proofs  matters  which  are  not 
niired  to  be  set  forth  by  P.  L.  1900,  p.  80, 
.—Philadelphia  &  C.  Ferry  Co.  v.  Inter- 
city Link  R.  Co.  (N.  J.  Sup.)  IM. 

In  a  proceeding  to  condemn  the  rights  of  an 
abutting  owner  in  a  public  highway,  the  munici- 
pality in  which  the  highway  is  situated  is 
not  a  necessary  party. — Philadelphia  &  C. 
Ferry  Co.  v.  Intercity  Link  R.  Co.  (N.  J. 
Sup.)  184. 

P.  L.  1900,  p.  86,  {  17,  relating  to  the  taking 
of  land  for  public  improvements,  held  not  to 
apply  to  Phillipsburg. — Lehish  Valley  R.  Co. 
V.  Inhabitants  of  Town  of  Phillipsburg  (N.  J. 
Sup.)  194. 

A  proceeding  to  condemn  land  for  the  lay- 
ing out  of  new  streets,  authorized  by  P.  fj. 
1872.  p.  497,  art  5,  i  1,  revising  the  charter 
of  Phillipsburg,  is  superseded  by  provisions  of 
P.  L.  1900,  p.  79.  regulating  the  ascertainment 
of  compensation  for  property  taken  for  public 
use. — Lehigh  Valley  R.  Co.  v.  Inhabitants  of 
Town  of  Phillipsburg  (N.  J.  Sup.)  194. 

Act  March  24,  1892  (P.  L.  p.  255),  provid- 
ing for  permanent  commissioners  of  assessments 
in  cities  of  the  first  class,  applies  to  assessment 
for  the  taking  of  land  for  a  public  street  in  the 
city  of  Newark,  and  is  not  rendered  inap- 
plicable by  the  general  condemnation  act  of  1900 
(P.  L.  p.  79),  the  charter  of  the  city  of  New- 


ark bringing  that  city  within  the  exception  eoD- 
tained  in  section  17  (page  88)  of  the  latter  act. 
—Morris  v.  City  of  Newark  (N.  J.  Sup.)   1006. 

Refusal  to  allow  petition  in  condemnatioB 
to  be  amended  by  striking  therefrom  descrip- 
tions of  certain  land  heU  not  erroneotn  in 
view  of  the  instructions  given. — McGannegle 
V.  Pittsburg  &  L.  E.  R.  Co.  (Pa.)  988. 

*In  condemnation  proceedings,  the  railroad 
company  may  show  that  the  prices  for  land  in 
the  vicinity  were  obtained  und^  special  circom- 
stances,  and  were  in  excess  of  the  market  val- 
ue.— Henkel  v.  Wabash  Pittsburg  Terminal  R. 
Co,  (Pa.)   1085. 

EMPLOYES. 

See  "Master  and  ServanC" 

ENCROACHMENT. 

On  highways,  see  "Highways,"  {  4. 

ENTRY. 

Of  judgment,  see  "Appeal  and  Error,"  {  1. 
Re-entry  by  landlord,  see  "Landlord  and  Tea- 
ant,"  {  6. 

.  ENTRY,  WRIT  OF. 

See  "Ejectment";  "Real  Actions." 

EQUITABLE  CONVERSION. 

See  "Conversion." 

EQUITABLE  DEFENSES. 

In  action  at  law,  see  "Action,"  {  2. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  f  1. 

EQUITY. 

Equitable  conversion,  see  "Conversion." 

Equitable  defenses  in  action  at  law,  see  "Ac- 
tion,"  S   2. 

Equitable  estoppel,  see  "Estoppel,"  {  1. 

Equities  occurring  after  commencement  of  ac- 
tion, see  "Action,"  |  4. 

Laches  in  compelling  transfer  of  corporate 
stock,  see  "Corporations,"  |  2. 

liaches  in  snit  for  injunction,  see  "Injunction," 
i  3. 

Nature  of  action  as  legal  or  equitable,  see  "Ac- 
tion," f  2. 

Review  of  ruling  changing  nature  of  action 
from  legal  to  equitable,  see  "Appeal  and  Er- 
ror," {  3. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''  S  10. 

Rieht  to  trial  by  jury,  see  "Jury."  J  1. 

Partlcutar  tubjecta  tf  equitable  JurisdUtlon  and 
equitable  remedi^. 

See  "Cancellation  of  Instruments"  ;  "Discovery," 
f  1 ;  "Fraudulent  Conveyances" ;  "Injunc- 
tion" ;  "Marshaling  Assets  and  Securities" ; 
"Nuisance,"  {  1 ;  "Tartition,"  <  1 ;  "Quieting 
Title" ;  "Receivers" ;  "Reformation  of  In- 
struments" ;  "Specific  Performance" ;  "rmsts." 

Administration  of  charity,  see  "Charities,"  |  2. 

Construction  of  will,  see  "Wills,"  {  13. 

Injunction  to  restrain  obstruction  of  easement^ 
see  "Easements,"  i  2. 


*  Point  aaaotated.    >••  ajrllabna. 
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Relief  from  diversion  of  park,  see  "Municipal 

Corporations,"  $  4. 
Setting  aside  will,  see  "Wills/'  f  4. 
Unfair     competition,     see     "Trade-Marks    and 

Trade-Names,"  {  S. 

i   1.    JuUdiotioii,  prlnolples,  and  max* 
Ims. 

tinder  Obde  Pnb.  Gen.  Laws  1004,  art.  16,  { 
102,  a  court  of  eqoity  has  no  jurisdiction  to 
restrain  the  collection  of  66  cents. — Kenneweg 
T.  Allegany  County  Com'rs  (Md.)  249. 

Equity,  in  a  suit  for  the  performance  of  a 
contract  to  convey  land,  held  reqaired  to  re- 
tain the  bill  to  give  plaintiff  relief  as  a  licensee. 
—Shipley  V.  Fink  (Md.)  360. 

A  bill  which  seeks  to  enforce  a  statutory 
liability  by  compelling  the  payment  of  sums 
largely  in  excess  of  the  amount  necessary  to 
satisfy  the  debt  is  demurrable  for  want  of 
equity.— Miller  v.  Willett  (N.  J.  Ch.)  178. 

A  complaint  in  equity  for  an  acconntin;, 
where  complainant  claims  eauitable  jurisdiction 
because  of  the  intricacy  ana  complexity  of  the 
account,  must  show  that  the  remedy  at  law  is 
in  fact  inadequate. — Daab  v.  New  York  Cent.  A 
H.  B.  R.  Co.  (N.  J.  Ch.)  449. 

A  bill  for  an  account  held  not  to  show 
equitable  jurisdiction  on  the  ground  of  (rand. — 
Daab  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  J. 
Ch.)  449. 

•The  jurisdiction  of  equity  to  decree  an  ac- 
counting cannot  be  sustained  merely  because  the 
bill  prays  for  a  discovery. — Daab  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (N.  J.  Ch.)  449. 

Where  complainant  waived  an  answer  under 
oath,  as  authorized  by  Laws  1867,  p.  166,  and 
failed  to  require  an  answer  under  oath  to  any 
interrogatory,  the  jurisdiction  of  equity  on  the 
discovery  could  not  be  sustained. — Daab  v.  New 
York  Cent  &  H.  R.  R.  Co.  <N.  J.  Ch.)  449. 

Where  a  transaction  in  which  shares  were  de- 
livered to  defendant  was  a  gambling  transaction, 
unlawful  by  2  Gen.  St.  p.  1606,  plaintiff's  reme- 
dy by  an  action  at  law  for  conversion  is  ade- 
quate.— Myer»  v.  Fridenberg  (N.  J.  Ch.)  532. 

*An  objection  to  jurisdiction  in  equity  may 
be  raised  at  any  time  before  findings  of  fact 
and  conclusions  of  law. — Owens  v.  Goldie  (Pa.) 
1117. 

Bill  in  equity  for  determination  of  rights  of 
parties  in  royalties  and  to  purchase  money  for 
patents  dismissed ;  plaintiff  having  an  adequate 
remedy  at  law. — Owens  v.  Goldie  (Pa.)  1117. 

I  2.     Parties  and  process. 

Bill  in  ecuity  held  demurrable  for  misjoinder 
of  parties  defendant — Elk  Brewing  Co.  v.  Neu- 
bert  (Pa.)  782. 

I  3.     Pleading;. 

•A  party  seeking  equitable  relief  must  spe- 
cifically demand  it. — Muller  v.  Witte  (Conn.) 
756. 

•A  bill  for  specific  performance  held  properly 
amended,  so  as  to  set  forth  the  contract  with 
sufficient  definiteness. — White  v.  Poole  (N.  H.) 
494. 

A  cross-bill  held  fatally  defective  for  multi- 
fariousness.— Doremns  v.  City  of  Paterson  (N. 
J.  Ch.)  3. 

Cross-bill  held  demurrable  for  misjoinder  of 
parties. — Doremns  v.  City  of  Paterson  (N.  J. 
Ch.)  8. 

In  a  snit  to  restrain  a  city  from  polluting  a 
water  course,  allegations  in  a  cross-bill  that 
the  acts  of  certain  water  companies  contributed 
to  the  nuisance  held  not  germane  to  the  bill. — 
Doremus  v.  City  of  Paterson  (N.  J.  Ch.)  3. 


*Only  such  new  facts  are  properly  pleaded 
In  a  cross-bill  as  are  necessai^  to  enable  the 
court  to  do  complete  justice  to  ail  parties. — 
Doremus  t.  City  of  Paterson  (N.  J.  Oh.)  3. 

•A  cross-bill  defined. — Doremus  T.  City  of 
Paterson  (N.  J.  Ch.)  3. 

A  bill  of  complaint  stating  that  complainants 
jointly  have  rights  of  action  against  several 
defendants,  held  demurrable  for  want  of  equity. 
—Miller  v.  Willett  (N.  J.  Ch.)  178. 

A  bill  of  complaint  held  multifarious  in  that 
it  subjects  unrelated  defendant,  who  is  entitled 
to  defend  separately,  to  the  embarrassment  of 
defending  a  suit  in  which  others  are  defend- 
ants with  whom  he  has  no  common  interest — 
Miller  v.  Willett  (N.  J.  Ch.)  178. 

A  defendant  demurring  to  an  original  bill 
held  to  have  waived  any  right  of  objection 
to  the  amended  bill  on  grounds  not  presented 
on  such  demurrer  to  the  same  extent  as  if 
he  had  pleaded  over. — Pryor  t.  Gray  (N.  J. 
Oil.)  439. 

Bill  alleging  that  defendant  under  a  void 
chattel  mortgage  obtained  from  an  Insolvent 
corporation  of  which  complainant  was  receiver, 
by  taking  possession  and  sale  of  the  corpora- 
tion's chattels  wrongfully  realized  unknown 
sums  of  money,  for  whicn  an  accountiug  was 
prayed,  held  to  state  a  sufiBcient  ground  of 
equitable  jurisdiction. — Pryor  v.  Gray  CS.  3. 
Ch.)  439. 

A  bill  by  the  receiver  of  an  insolvent  corpora- 
tion, praying  an  accounting  by  defendant  for 
moneys  derived  from  a  sale  by  defendant  of 
property  of  the  corporation  under  a  chattel 
mortgage  alleged  to  oe  void,  held  snffldent — 
Pryor  v.  Gray  (N.  J.  Ch.)  439. 

There  is  no  authority  in  equity  by  which  a  plea 
is  overruled  by  the  filing  by  defendant  of  a  de- 
murrer which  is  sustained.— Love  v.  Robinson 
(Pa.)   1065. 

Demurrer  to  bill  in  partition  on  the  ground 
that  the  court  had  acquired  jurisdiction  of  the 
subject-matter  in  a  previous  suit  held  not  main- 
tainable.— Love  V.  Robinson  (Pa.)  1065. 

'Question  of  jurisdiction  in  equity  Is  prop- 
erly raised  by  demurrer. — Owens  v.  Goldie  (Pa. ) 
1117. 

f  4.     Hearlns,   sobmlsslon   of   Issues    to 
Jnrr,  and  rekearlac, 

A  rehearing  in  an  equity  case  will  not  be 
granted  to  enable  the  applicant  to  impeach  the 
credit  of  witnesses. — Feinberg  t.  Feinberg  (N. 
J.  Ch.)  562. 

*An  application  for  a  rehearini^  before  a  vice- 
chancellor  Is  governed  by  principles  applicable 
to  motions  for  new  trials. — Feinberg  v.  Feinberg 
(N.  J.  Ch.)  662. 

*In  order  to  justify  a  rehearing  in  an  equity 
case  for  newly  discovered  evidence,  the  new 
matter  must  be  of  such  a  character  that  it  would 
probably  have  altered  the  result — Feinberg  v. 
Feinberg  (N.  J.  Ch.)  562. 

{  5.     BUI  of  review. 

Refusal  of  leave  to  file  bill  of  review  after 
decree  in  suit  for  accounting  held  within  discre- 
tion of  trial  court.— Safe  Deposit  &  Trust  Co. 
of  Baltimore  v.  Gittings  (Md.)  1030. 

Bill  of  review  held  allowable  after  entry  ot 
decree  in  conformity  with  decree  of  appellate 
court— Safe  Deposit  A  Trust  Co.  of  Baltimore 
V.  Gittings  (Md.)  1030. 

A  bill  to  set  aside  a  divorce  decree  for  fraud 
held  a  bill  of  review,  demurrable  for  failure  to 
allege  that  it  was  filed  by  leave  of  court — 
Kcrnns  v.  Kerans  (N.  J.  Ch.)  305. 


*Polat  annotated.    Seo  syllabas. 


62A.-^4 


Digitized  by 


Google 


1170 


62  ATLAMTIO  BBPOBTBB. 


ERROR,  WRIT  OF. 

8e«  "Appeal  and  Brror." 

ESCROWS. 

Delivery  of  deed,  see  "Deeds,"  (S  1,  2. 

ESTABLISHMENT. 

Of  bridges,  see  "Bridges,"  i  1. 
Of  courts,  see  "Courts,"  §  1. 
Of  highways,  see  "Highways,"  (  L 
Of  railroads,  see  "Railroads,"  (  2. 
Of  trusts,  see  "Trusts,"  {  7. 

ESTATES. 

Created  by  will,  see  "Wills,"  t  9. 

Decedents  estates,  see  "Descent  and  Distribu- 
tion"; "Executors  and  Administrators," 

Reservation  of  rents  on  conveyance  in  fee,  see 
"Ground  Rents." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenancy  in  common,  see  "Tenancy  in  Common." 

Tnuta,  see  "Trusts,"  |  2. 

Partteular  ettotes. 

See  "Curtesy";  "Dower";  "Ufa  Bstatee." 
Estates  for  yean,  see  "Landlord  and  Tenant." 

ESTOPPEL 

Acquirement  of  easement  by,  see  "Easements," 
S  1. 

By  judgment,  see  "Judgment,"  {  5. 

Of  executor  to  deny  assets,  see  "Executors  and 
Administrators,"  §  5. 

To  allege  ultra  vires  in  transactions  of  cor- 
poration, see  "Corporations,"  I  5. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," (  S. 

To  den;^  autnority  of  comorate  officer,  see  "Cor- 
porations," {  5. 

To  deny  corporate  existence,  see  "Corporations," 

i  1%. 

To  deny  title  to  corporate  stock,  see  "Corpora- 
tions.^' i  2. 

To  enforce  forfeiture  of  lease,  lee  "Landlord 
and  Tenant,"  g  5. 

To  take  appeal,  see  "Appeal  and  Error,"  t  2. 

I    1.    E^nltable  estoppeL 

In  partition  proceedings,  certain  parties  held 
estopped  from  setting  up  that  a  master's  deed 
did  not  pass  their  interest  ia,  the  premises. — 
Baltimore  &  N.  Y.  R.  Co.  v.  Bouvier  (N.  J.  Cb.) 


An  owner  of  land  abutting  a  private  way  end- 
ing in  a  cul-de-sac  held  not  entitled  to  object 
that  the  owners  of  the  way  beyond  his  land  to- 
ward the  cul-de-sac  were  estopped  to  close  the 
same.— Stevens  v.  Headley  (N.  J.  Ch.)  887. 

Owner  of  certain  lots  held  not  estopped  to  com- 
pel defendant  to  remove  encroachments  on 
streets  shown  by  the  plan  under  which  both  par- 
ties purchased.— Garvey  v.  Harbison-Walker  Re- 
fractories Co.  (Pa.)  778. 

'Release  fraudulently  procured  from  plaintifif 
by  her  attorney  held  a  bar  to  the  cause  of  action 
when  accepted  and  paid  for  in  good  faith  by 
defendant — Belheumer  v.  Thomas  (Vt.)  719. 

EVIDENCE. 

See  "Affidavits";  "Depositions";  "Discovery"; 

"Witnesses." 
Admissibility   of  evidence  under  pleading,   see 

"Pleading,^'  i  8. 


Applicability   of   instructiona  to  evidence,   aee 

*Trial,"  i  5. 
Exceptions  for  purpose  of  review,  aee  "Appeal 

and  Error,"  i  8. 
Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  I  14. 
In  proceedings  before  arbitrators,  see  "Arbitra- 
tion and  Award,"  \  1. 
Newly  discovered  evidence  aa  ground  for  new 

trial,  see  "•Homicide,"  {  8 ;  "New  Trial,"  I  3. 
Presumption  on  appeal  or  writ  of  error    aa  to 

ruling*,  see  "Appeal  and  E^rror,"  f  11. 
Queationa  of  fact  for  jury,  see  "Trial,''  i  4. 
Reception  at  trial,  see  "Criminal  Law,     f  13; 

"Trial,"  i  2. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,*^  H  10, 18. 
Verdict  or  findings  contrary  to  evidence,   see 

"New  Trial."  fi. 
Waiver  of  objections  to  rulings,  see  "Trial."  {  8. 


.A*  to  imrtteular /acta  or  {Muea. 


"Frand- 
Mar- 


See  "Damages,"  {  6 ;  "Deeds,"  §S  2,  3 ;  "Fi 
tilent  Conveyances,"  i  3;  "Gifts";  ": 
riage" ;  "Partnership,"  f  1. 

Character  of  instrument  as  deed  or  mortgage, 
see  "Mortgages,"  {  1. 

Compenxation  for  property  condemned,  see  "Em- 
inent Domain,"  1  8. 

Construction  of  will,  see  "Wills,"  {  5. 

Contributory  negligence  of  passenger,  see  "Car- 
riers," I  4. 

Existence  or  establishment  of  street,  aee  **Mn- 
nicinal  Corporations,"  (  8. 

Mental  capacity  of  testator,  see  "Wills,"  f  2. 

Oualiflcationa  of  trustee,  see  "Tmsts,"  i  3. 

Right  to  curtesy,  see  "Curtesy." 

Undue  influence  in  execution  of  will,  see 
"Wills,"   {  3. 

In  aetUm*  tru  or  agatntt  particular  elaitet  of 
parties. 

See    "Broker^"    I    2;    "Carriers,"    H    S.    4 
"Druggists";    "Master    and    Servant,"    {    8 
"Municipal  Corporations,"  f  9;  "Railroads." 
H  1,  5,  6,  8,  9;  ''Sheriffs  and  Constables,"  1 1. 

Trustee,  see  "Trusts,"  §  7. 

Trustee  in  bankruptcy,  aee  "Bankruptcy,"  i  L 

In  parUcular  cMl  action*  or  vrooeeMmQ*. 

See  "Breach  of  Marriage  Promise" ;  "Con- 
tempt," {  1;  "Divorce,*  \  3:  "Ejectment.'' 
L2;  "False  Imprisonment,"  |  1;  "Fraud," 
2;  "Malicious  Prosecution,"  i  2;  "Money 
iceived" ;  "Negligence,"  $  4 ;  "Reformation 
of  Instruments,'  f  2;  "Specific  Performance," 
§  3;  "Trespaaa,"  f  1;  ''Trover  and  Conver- 
sion," S  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  3. 

For  appointment  of  trustee,  see  "Trusts,"  |  3. 

For  brokers'  commissions,  see  "Brokers,"   {  2. 

For  causing  death,  see  "Eteath,"  {  1. 

For  criminal  conversation,  see  "Husband  and 
Wife,"  {  7. 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  {  6. 

For  injuries  at  agricultural  fair,  aee  "Agri- 
culture." 

For  injuries  from  fire  caused  by  operation  ti 
railroai^   see  "Railroads,"  {  9. 

For  injuries  from  flowage,  see  "Waters  and 
Water  Courses,"  |  2. 

For  injuries  to  animals  caused  hy  operation  of 
railroads,  see  "Railroads,"  |  6. 

For  personal  injuries,  see  "Carriera,"  f|  3,  4; 
"Electricity" ;  "Highways,"  §  4 ;  "Master  and 
Servant,"  {  8;  Municipal  Corporations," 
{  9;  "Railroads,''  f  5. 

For  price  of  goods  sold,  see  "Sales,"  |  6. 

For  services,  see  "Work  and  Labor." 

For  unfair  competition,  see  "Trade-Marka  and 
Trade-Names,"  {  8. 
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For  woA  and  labor,  m«  "Work  and  Labor." 

For  wrongful  death  of  passenger,  see  "Car- 
rim,"  13. 

On  bUl  or  note,  see  "Bills  and  Notes,"  f  4. 

Oa  insurance  policy,  see  "Insurance,"  (  7. 

On  qnantmn  meruit,  see  "Wore  and  Labor." 

To  establish  trust,  see  "Trusts,"  {  7. 

To  recover  i>ayment,  see  "Payment,"  8  2. 

To  recover  preference  by  bankrupt,  see  "Bank- 
ruptcy," f  1. 

To  restrain  collection  of  municipal  taxes,  see 
"Municipal  Corporations,"  {  10. 

To  restrain  nuisance,  see  "Nuisance,"  |  1. 

In  etimindl  protecuUont. 

See  "Criminal  Lavf,"  {S  6-12 ;  "Homicide,"  {  7; 

"Obscenity";  "Rape.''  |  2. 
Bastardy   proceedings,   see    "Bastards,"    {   1. 
For  Tiolatfon  of  liquor  laws,  see  "Intoxicating 

Liquors,"   f   5. 

f    1.    Best  mad  seeondasy  cvldeaa*, 

*A  question  whether  certain  deed  had  been 
made  to  a  third  person  held  properly  excluded 
as  not  the  best  evidence.— Rollins  ▼.  Atlantic 
City  R.  Co.  (N.  J.  Sup.)  929. 

I  S.    Admissions. 

A  declaration  of  an  employ^  held  evidence 
against  his  employer  that  be  shot  a  person. — 
Baltimore  &  O.  R.  Co.  v.  Deck  (Md.)  958. 

*In  an  action  on  a  contract  made  by  the  al- 
leged agents  of  defendant,  neither  the  contract, 
the  agents'  letters,  nor  their  declarations  or 
acts  in  making  the  contract,  were  admissible 
to  bind  the  principal  until  some  proof  tending  to 
establish  the  agency  had  been  introduced. — Fifer 
V.  Clearfield  &  Cambria  Coal  &  Coke  Co.  (Md.) 
1122. 

There  is  no  presumption  of  law  that  a  vice 
president  and  director  of  a  bank  is  authorixed 
to  bind  the  bank  by  his  admissions.— West- 
minster Nat.  Bank  v.  New  England  Electrical 
Works  (N.  H.)  971. 

Rule  as  to  subsequent  declarations  of  the 
grantee  that  the  deed  was  intended  as  a  mort- 
gage.—Wilson  V.  Terry  (N.  J.  Ch.)  810. 

i   8.    Deolaratloas. 

In  an  action  for  criminal  conversation,  a 
confession  made  by  the  wife,  in  defendant's  ab- 
sence, concerning  past  events,  held  inadmissible 
against  him.— Kohlhoss  t.  Mobley  (Md.)  238. 

(   4.     Hearsay. 

*In  proceedings  to  condemn  land  for  approach 
to  bridge,  price  received  by  owner  of  land  on 
opposite  side  of  river  AeJd  admissible  in  evidence. 
— ^Uadley  v.  Board  of  Chosen  Freeholders  of 
Passaic  County  (N.  J.  Sup.)  1132. 

i   5.    Docamenta^  evldenee. 

*In  an  action  against  a  railroad  for  wrong- 
ful death,  a  photograph,  showing  the  situation 
of  defendant's  tracks  and  the  station  at  which 
decedent  was  killed,  held  admissible. — MacFeat 
V.  Philadelphia,  W.  &  B.  R.  Co.  (Del.  Super.) 
89a 

In  action  for  personal  injuries,  evidence  of 
plaintiff's  expectancy  of  life,  as  shown  by  table 
of  expectancy  of  life,  held  admissible. — McMa- 
hon  V.  Bangs  (Del.  Super.)  1098. 

*In  action  for  personal  injuries,  record  as  to 
plaintiff's  condition  kept  by  hospital  nurse  held 
inadmissible  in  evidence. — McMahon  v.  Bangs 
(Del   Super.)    1098. 

*A  recital  of  pedigree  in  an  ancient  deed  is 
erridence  of  the  matter  recited,  if  the  deed  was 
made  by  one  in  the  branch  of  the  family 
which  the  pedigree  concerned. — Rollins  t.  At- 
lantie  atjr  B.  Co.  (N.  J.  Sup.)  929. 


*A  recital  of  pedigree  in  an  ancient  deed  is 
evidential,  though  not  made  by  one  related  to 
the  family,  if  it  is  supported  by  long  posses- 
sion consistent  with  the  recital. — Rollins  v.  At- 
lantic City  R.  Co.  (N.  J.  Sup.)  929. 

A  final  decree  in  a  suit  between  the  person 
named  in  a  will  as  the  executor  and  the  legatees, 
without  the  record  of  the  cause,  held  without 
evidential  force  on  an  issue  of  antagonism  be- 
tween such  person  and  the  legatees. — In  re 
Acker's  WUl  (N.  J.  Prerog.)  556. 

'Certified  copy  of  docket  entries  made  in 
bankruptcy  court  held  inadmissible  to  show 
bankruptcy;— Gibson   v.   Holmes  (Vt)   11. 

*<3ertain  plan  held  properly  admitted  in  evi- 
dence, notwithstanding  its  failure  to  show 
certain  matters  not  in  usue.— Marcy  T.  Parker 
(Vt)  19. 

I   6.    Parol  or  eztrlasie  erldenoe  affaet- 
inc  vrrltlacs. 

'Parol  evidence  of  a  subsequent  waiver  of 
stipulations  in  a  written  contract  held  admis- 
sible, even  when  such  contract  is  under  seal. — 
Hilton  v.  Hanson  (Me.)  797. 

'Parol  evidence  is  admissible  to  show  the 
true  relation  of  the  maker  of  a  note  to  the 
transaction. — Morgan  t.  Thompson  (N.  J.  E2rr. 
&  App.)  410. 

Parol  evidence  is  admissible  to  show  the  real 
object  of  a  mortgage,  and  that  it  was  given  for 
a  purpose  not  disclosed  in  the  condition. — 
Campbell  v.  Perth  Amboy  Shipbuilding  &  En- 
gineering Co.  (N.  3.  Ch.)  319. 

•In  an  action  on  a  written  contract  held 
error  to  overrule  an  offer  to  prove  that  the 
execution  of  the  contract  was  obtained  by  fraud. 
— Sheldon  Co.  t.  Harleigh  Cemetery  Ass'n  (N. 
J.  Sup.)  189. 

'As  between  the  immediate  parties  to  a  note, 
it  may  be  proved  that  it  was  really  given  by  the 
maker  for  the  accommodation  of  her  husband. 
— People's  Nat  Bank  v.  Schepflin  (N.  J.  Sup.) 
333. 

'Parol  evidence  held  admissible  to  establish 
contemporaneous  parol  agreement  entered  into 
at  execution  of  lease. — T.  W.  Phillips  Gas  & 
Oil  Co.  V.  Pittsburg  Plate  Glass  Co.  (Pa.)  830. 

I   7.    Oplalon  erldeaoe. 

In  a  will  contest,  where  a  witness  testified  to 
conversations  between  testator  and  his  brother 
concerning  the  execution  of  the  will,  held  proper 
to  permit  him  to  be  asked  whether  there  was 
any  act  or  statement  of  such  brother  indicating 
coercion. — In  re  Nichols  (Conn.)  610. 

'In  an  action  against  a  city  for  injuries  from 
a  defective  sidewalk,  a  witness  held  comi)etent  to 
testify  as  to  whether  in  his  mjinlon  Uie  walk 
was  in  a  reasonably  safe  condition  for  public 
travel. — Campbell  v.  City  of  New  Haven  (Conn.) 
665. 

Where  handwriting  experts  testified  that  anon- 
ymous letters  showed  an  apparent  attempt 
to  disguise,  they  were  properly  asked  whether 
attempts  to  disguise  eradicated  from  the  prod- 
uct peculiarities  of  the  handwriting  indicating 
the  producer. — McGarry  t.  Healey  (Conn.)  671. 

In  an  action  against  a  railroad  for  wrongful 
death,  evidence  of  a  photographer  as  to  the  posi- 
tion of  a  camera  used  to  photograph  the  scene 
of  the  accident  held  inadmissible. — MacFeat  v. 
Philadelphia,  W.  &  B.  R.  Co.  (Del.  Super.)  89a 

'In  an  action  against  a  railroad  fer  wrong- 
ful death,  a  question  asked  a  medical  expert 
held  properly  excluded. — MacFeat  v.  Philadel- 
phia, W.  &  B.  R.  Co.  (Del.  Super.)  89a 

In  an  action  against  a  railroad  for  wrongful 
death,  a  question  held  inadmissible  as  calling 
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for  a  conclusion  of  fact. — MacFeat  t.  Philadel- 
phia, W.  &  B.  R.  Co.  (Del.  Super.)  898. 

Witness  held  not  competent  as  an  expert  as 
to  whether  there  was  any  method  to  protect 
persons,  where  blasting  was  being  earned  on 
in  a  stone  quarry,  from  injury  by  flying  frag- 
ments of  rock.— McAIabon  t.  Bangs  (Del.  Su- 
per.)  1098. 

•In  an  action  for  injuries  to  plaintiff's  trees, 
evidence  of  a  witness'  estimate  or  judgment  of 
the  damage  in  exact  figures  was  objectionable 
as  invading  the  province  of  the  Jury. — Western 
Union  Telegraph  Co.  v.  Ring  (Md.)  801. 

•Evidence  that  a  witness  Imew  something 
about  the  value  of  certain  trees  for  wood  or 
timber  held  insuflScient  of  itself  to  qualify  the 
witness  to  testify  as  to  such  value. — Western 
Union  Telegraph  Co.  v.  Ring  (Md.)  801. 

*In  an  action  for  injuries  to  real  property,  an 
expert  witness  may  give  bis  opinion  as  to  the 
value  of  the  property  before  and  after  the  al- 
leged tort— Baltimore  Belt  E.  Co,  v.  Battler 
(Md.)   1125. 

*In  an  action  for  injuries  to  real  property,  an 
expert,  testifyng  as  to  the  value  of  the  prop- 
erty before  and  after  the  alleged  tort,  may  state 
the  reasons  upon  which  his  opinion  is  based, — 
Baltimore  Belt  R.  Co.  v.  Sattler   (Md.)   1125. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  property  from  smoke  and  cinders, 
refusal  to  exclude  certain  testimony  held  not 
error. — Baltimore  Belt  R.  Co.  v.  Sattler  (Md.) 
1125. 

That  a  civil  engineer  was  permitted  to  testi- 
fy to  the  i>ercolating  character  of  certain  soil, 
eta,  held  to  imply  a  finding  that  he  was  quali- 
fied to  testify  on  the  subject. — Flint  v.  Union 
Water  Power  Co.  (N.  H.)  788. 

Evidence  of  a  surveyor  in  an  action  of  eject- 
ment held  not  Inadmissible  as  opinion  evidence, 
but,  being  testimony,  as  to  a  facL — Brnndred  v. 
McLaogblin  (Pa.)  565. 

In  an  action  for  injuries  Md  proper  to 
permit  a  witness  to  testify  as  to  whether  a 
sloping  pavement  of  a  certain  material  and 
pitch  was  dangerous. — Oarberg  v.  Samuels 
Tb.  I.)  211. 

:  *A  witness  who  does  not  know  the  ordinary 
rate  of  speed  of  a  street  car  on  a  particular 
route  is  not  competent  to  testify  that  a  car  on  a 
particular  occasion  on  that  route  was  run  at  an 
extraordinary  rate  of  speed. — Verrone  v.  Rhode 
Island  Suburban  Ry.  Co.  (R.  I.)  512. 

It  was  proper  to  permit  an  Italian  priest  to 
testify  that  a  marriage  by  religious  ceremony 
alone  did  not  constitute  a  legal  marriage  in 
Italy  at  the  time  a  certain  ceremony  was  per- 
formed; the  witness  having  been  shown  to  be 
duly  qualified. — Massucco  v.  Tomassi  (Vt.)  57. 

In  an  action  for  injuries  to  a  servant,  certain 
evidence  held  admissible  and  other  evidence  in- 
admissible.— Lewes  v.  John  Crane  &  Sons  (Vt.) 
60. 

*In  an  action  for  injuries  resulting  in  a  stiff 
ankle,  a  physician  may  testify  ns  an  expert 
as  to  the  nature  of  the  stiffness,  etc. — Lewes 
V.  John  Crane  &  Sons  (Vt.)  60. 

i  8.     Weiglit  and  ■oSolenoy. 

•Where  testimony  is  conflicting,  the  Jury 
should  reconcile  it,  if  possible. — Green  t.  Coun- 
cil of  Newark  (Del.  Super.)  792. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,'   <  7. 
Of  witnesses  in  general,  see  "Witnesses,"  {  2. 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  aee  "Appetl 
Error/'  J  8.  --f.— . 

EXCEPTIONS.  BILL  OF. 

Necessity  for  nurpose  of  review,  see  "Appeal 
and  Error,"  §  7.  -^h— 

Necessity  of  showing  prejudice  in  bill  of  ex- 
ceptions, see  "Appeal  and  Error,"  J  14. 

Retroactive  operation  of  statute  relating  taw 
•ee  "Ck>n8titutional  Law,"  |  7. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  4. 

As  ground  for  new  trial,  lee  "New  Trial,"  |  2. 

In  action  for  slander,  see  "Libel  and  Slander," 

EXCHANGES. 

•Where  complainant  furnished  the  money 
with  which  to  purchase  a  seat  in  a  stock  ex- 
change in  the  name  of  his  partner,  complainant, 
under  the  constitution  of  the  exchange,  held 
not  entitled  to  restrain  a  sale  of  the  seat  to 
pay  bis  partner's  individual  indebtedness  to  the 
members. — ^Zell  T.Baltimore  Stock Exch.  (Md.) 
808. 

EXCISE. 

Regulation  of  traflSc  in  intoxicating  liqaora,  see 
"Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  {  5. 

EXECUTION. 

See  "Attachment" ;  "Garnishment.* 
Exemptions,  see  "Homestead." 
For  fines,  see  "Fines." 

Vacation  by  audita  querela,  see  "Audita 
Querela." 

I    1.    Property  snbjeot  to  ezeontion. 

Goods  in  the  hands  of  a  vendee  in  a  condi- 
tional sale  held  subject  to  levy  by  a  creditor 
of  the  vendee. — ^Duplex  Printing  Press  Ca  v. 
Clipper  Pub.  Co.  (Pa.)  841. 

•Personalty  owned  by  railroad  and  used  for 
repairs  and  emergencies  cannot  be  sold  under 
execution. — Margo  v.  Pennsylvania  R.  Co.  (Pa.) 
1081. 

•Property  essential  and  necessary  to  tie  ex- 
istence of  a  railroad  company  and  in  actual 
use  cannot  be  sold  under  an  ordinary  writ  of 
fieri  facias. — Margo  t.  Pennsylvania  R.  Co. 
(Pa.)  1081. 

{   2.    Uen.  levy  or  extent,  and  evatody 
of  property. 

A  levy  on  goods  of  a  judgment  debtor  while 
such  goods  were  in  the  possession  of  a  mortga- 
gee thereof,  a  list  of  such  goods  being  annexed 
to  the  levy  as  inventory,  held  sufficient  as  a 
constructive  seizure  for  the  purpose  of  a  legal 
levy,  although  the  oflScer  did  not  sec  the  goods. 
— Avon-by-the-Sea  Land  &  Improvement  Co.  v. 
McDowell  (N.  J.  Ch.)  865. 

i  3.     Sale. 

Where  lessors'  interest  in  coal  is  sold  under 
a  judgment,  royalties  to  be  paid  br  lessee  heU 
the  property  of  the  purchaser. — Coolban^  t. 
Lehigh  &  Wilkes-Barre  Coal  Co.  CPa.)  9k 
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Legal  title  to  coal  nnder  mining  laws  held  to 
remain  in  the  lessors  until  mined. — Coolbaugh 
T.  Ijeliigli  &  WUkea-Barre  Coal  Ck>.  (Pa.)  94. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "DeKent  and  Distribntion" ;  "WiUs." 

Law  redacing  i)enalty  recoverable  against  ad- 
ministrator aa  impairing  obligation  of  con- 
tract, see  "Constitutional  Law,     g  6. 

Laws  limiting  recovery  in  action  against  admin- 
istrator for  penalty  aa  denying  equal  pro- 
tection of  law,  see  ''Constitutional  Law,"  {  9. 

Laws  reducing  penalties  in  actions  against  as 
impairing  vested  rights,  see  "Constitutional 
Law,"   {   6. 

Record  on  appeal  in  proceedinin  for  appoint- 
ment or  removal,  see    Appeal  and  Error,^'  f  7. 

Betroactive  operation  of  law  regulating  amount 
of  penalty  recoverable  against  administrator, 
see  "Constitutional  Law,"  {  7. 

Testamentary  trustees,  see  "Trusts." 

Testimony  as  to  transaction  with  decedents, 
see  "Witnesses,"  t  1. 

Validity  of  laws  relating  to  inventories  as  en- 
croadiing  on  judiciary,  see  "Constitutional 
Law,"  J  2. 

I  1.    Appolatmaat,     qwUflnatton,     and 
tennr*. 

The  trustee  of  an  insane  person  h«l4  entitled 
to  administer  an  estate  to  which  the  insane 
person  wonld  have  been  entitled  to  administer 
if  competent. — Boyd  v.  Cloud  (Del.  Super.)  294. 

*One  convicted  of  making  an  overcharge  for 
prosecuting  a  pension  claim  in  violation,  of  Act 
Cong.  June  27^1880.  c.  634,  §  4.  26  SUt.  183 
rU.  B.  <3omp.  St  1901,  p.  3231],  held  not  con- 
victed of  an  infamous  crime  within  CV>de  Pub. 
Qen.  Laws,  art.  93,  |  51,  rdating  to  the  qualifi- 
cations of  executors. — (iaritee  r.  Bond  (Md.) 
631. 

*Tbat  the  executor  named  in  a  will  was  a  non- 
resident Md  no  ground  for  the  court's  refusal 
to  rrant  letters  to  him. — In  re  Acker's  Will  (N. 
J.  Prerog.)  666. 

Legatees  and  next  of  kin  held  to  have  waived 
their  right  to  administration  because  of  the  ex- 
ecutor's failure  to  present  the  will  for  probate 
within  40  days,  as  required  by  P.  L.  1898,  p. 
724,  i  27.— In  re  Acker's  Will  (N.  J.  Prerog.) 
556. 

i  2.     Assets,  appTslsal,  and  laTeatorr. 

Act  Julv  6,  1906  (Pub.  Acts  1906,  p.  413,  c. 
217),  limiting  the  recovery  in  actions  against 
administrators  for  a  penalty  under  Gen.  St  1902, 
I  324,  repealed,  held  retroactive  and  to  apply 
to  pending  causes. — Atwood  v.  Buckingham 
(Conn.)  616. 

Under  Gen.  St  1902,  i  324,  providing  a  pen- 
alty for  an  adminiRtrator's  failure  to  file  an  in- 
ventory, no  penalty  could  be  incurred  before 
suit  was  in  fact  instituted  to  recover  the  same. 
— Atwood  v.  Buckingham  (Conn.)  616. 

*Under  Gen.  St  1902,  {  1,  the  rei^tel  of  sec- 
tion 824,  while  preventing  the  institution  of  new 
actions  for  an  administrator's  failure  to  file  an 
inventory  within  12  months,  whether  past  or 
fntul«,  did  not  affect  pending  actions  for  such 
delinquencies. — Atwood  v.  Buckingham  (Conn.) 
616. 

•An  administrator  is  a  proper  parly  to  sue 
for  goods  which  once  belonsed  to  his  intestate, 
but  were  disposed  of  by  him  by  a  fraudulent 
transfer  or  gift. — Wright  v.  Holmes  (Me.)  507. 

I  8.     OoUoetioB  and  maaasement  of  es- 
tate. 

P.  L.  1888,  p.  395,  vesting  administrators 
wiA  the  same  powers  in  respect  to  sales  of  land 


as  executors  named  in  the  will,  does  not  give 
a  substituted  administrator  a  grant  of  power 
to  sell  lands  which  are  the  subject  of  an  express 
devise  to  the  executor  as  trustee. — Hegeman's 
Ex'rs  v.  Boome  (N.  J.  Ch.)  392. 

I  4.     AUowaaoe  and  payment  of  olalms. 

An  administrator  held  justified  in  paying  a 
demand  note  secured  by  a  mortgage  on  real 
estate  of  his  intestate  out  of  the  latter's  per- 
sonal assets,  though  the  note  secured  was  not 
filed  OS  a  claim  against  the  estate,  and  no  de- 
mand was  made  by  the  holder  out  of  the 
personal  assets. — Appeal  of  Beard  (Cktnn.)  704. 

*Gen.  St  p.  2368,  |  58,  held  to  have  no 
application  to  a  case  where  execution  was  levied 
on  lands  of  decedent  during  his  lifetime. — 
Wright  y.  Wright  (N.  J.  Ch.)  487. 

Where  a  note  is  inventoried  as  an  asset  of  an 
estate,  and  is  claimed  by  a  third  person,  his  re- 
lief is  by  a  bill  in  equity,  and  not  by  a  presenta- 
tion of  claim  for  the  note  in  the  probate  court 
—In  re  Ferdon's  Estate  (N.  X  Prerog.)  561. 

(   5.    Dlstrilration  of  estato. 

Facts  held  not  to  show  that  proceedings  on  dis- 
tribution in  probate  court  gave  a  certain  person 
any  interest  in  the  estate. — Gerard  T.  Ives 
(Conn.)  607. 

•Executors  held  estopped  to  deny  that  they  had 
received  income  from  which  to  make  payments 
to  beneficiaries,  and  not  entitled  to  fillowance 
for  the  payments  as  against  the  corpus  of  the 
estate. — Woolsey  v.  Woolsey  (N.  J.  Err.  & 
App.)  68& 

I  6.     Bales  ai|d  eonveyaaaos  ande*  order 
of  ooart. 

Administrator's  sale  set  aside,  becanse  pur- 
chaser did  not  get  a  building  which  he  had 
reason  to  believe  was  covered  by  the  sale. — 
Biddison  ▼.  Aaron  (Md.)  523. 

Onie  fact  that  purchaser  at  an  administrator's 
sale  failed  to  ask  administrator  for  information 
as  to  the  premises  sold  held  immaterial  on  his 
right  to  have  the  sale  set  aside. — Biddison  v. 
Aaron  (Md.)  523. 

I  7,     Aetloas. 

A  count  held  not  to  state  a  cause  of  action 
against  executors;  there  being  no  statement  of 
a  promise  to  pay,  nor  a  statement  of  a  deliv- 
ery of  the  order  on  which  claim  was  based. — 
Haines  v.  Rogers  (N.  J.  Sup.)  272. 

I  8.     Aceonntlnc  and  sottlomont. 

An  order  of  the  orphans'  court,  dismissing 
a  petition  of  an  executor  to  vacate  an  account 
showing  that  a  legacy  which  had  been  adeemed 
was  distributable  to  the  legatee  without  a  bear- 
ing or  submission  on  the  pleadings,  held  error. — 
Gallagher  v.  Martin  (Md.)  247. 

Under  Code  Pub.  (Jen.  Laws,  art.  93,  {  234, 
providing  the  jurisdiction  of  the  orphans'  court, 
such  court  has  power  to  bear  and  determine 
the  question  Of  the  ademption  of  a  legacy. — 
Gallagher  v.  Martin  (Md.)  247. 

Though  the  answer  in  a  suit  by  legatees 
against  an  executor  for  an  accounting  admitted 
culpable  negligence,  held  the  cause  of  action, 
which  was  for  mere  nonfeasance,  was  barred  by 
laches.— Hill  v.  Hill  (N.  J.  Ch.)  385. 

EXEMPTIONS. 

See  "Homestead." 

From  inheritance  tax,  see  "Taxation,"  §  S. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,"  {  6. 
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EXPECTANCY. 

Admissibility  of  life  entectancy  tables  in  evi- 
dence, see  "Evidence,     $  5. 

Evidence  of  life  expectancy  as  affecting  dam- 
age;, see  "Damages,"  i  6. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  7. 
In  criminal  prosecutions,  see  "Oriminal  Law," 
i  ll* 

EXPRESS  COMPANIES. 

See  "Carriers,"  i  L 

FACTORS. 

See  "Broicers." 

FAIRS. 

Agricaltoral  tain,  see  "Agriculture." 

FALSE  IMPRISONMENT. 

See  "Malidoaa  Prosecution.'' 

I  1.    OMO.  liablUty. 

In  an  action  for  false  anest  and  imprison- 
ment,  an   instmction   as    to   tlie  awarding   of 
Snnitive  damages  held  erroneous. — Bemlieimer 
Iros.  V.  Becker  (Md.)  52& 

In  an  action  for  arrest  and  false  imprison- 
ment, an  instruction  as  to  the  authority  of  de- 
fendants' agent  and  their  liability  for  nis  acts 
held  error. — Bemheimer  Bros.  v.  Becker  (Md.) 
528. 

In  an  action  tor  false  arrest  and  imprisonment 
of  i^intiS  charged  with  stealing  goods  from 
defendant  partners'  store,  evidence  examined, 
and  held  insufficient  to  prove  a  ratification  by 
one  of  defendant  partners  of  the  action  of  his 
coiiartner  in  causing  the  arrest. — ^Bernheimer 
Bros.  V.  Becker  (Md.)  52a 

An  agent  or  employs  atwnt  an  ordinary 
business  has  no  implied  authority  to  arrest  and 
search  customers,  suspected  of  stealing,  in  the 
store  of  his  pnncipaL — Bemheimer  Bros.  v. 
Becker  (Md.)  S26. 

A  partner  in  an  ordinary  mercantile  business 
lias  no  implied  power  to  bind  bis  copartner  by 
his  acts  in  arresting  and  searching  one  suspected 
of  stealing  goods  in  the  partnership  store. — 
Bemheimer  Bros.  v.  Becker  (Md.)  626. 

*Any  deprivation  of  the  liberty  of  another 
without  his  consent,  whether  by  violence,  threats, 
or  otherwise,  is  an  imprisonment. — ^Bemheimer 
Bros.  V.  Becker  (Md.)  626. 

•Under  V.  S.  1701.  1708,  it  is  the  duty  of 
an  ofllcer,  arresting  defendant  on  dvil  process, 
to  commit  him  to  jail  in  the  coun^  where  the 
arrest  is  made,  and  his  act  in  committing  de- 
fendant to  jail  in  another  county  constitntes 
the  officer  a  trespasser  ab  initio. — Gibson  v. 
Hobnes  (Vt)  11. 

Under  V.  S.  1075,  1076,  certain  return  of  an 
officer  JteU  insufficient  to  enable  the  officer  to 
justify  for  making  an  arrest  thereunder. — Gib- 
son V.  Holmes  (Vt.)  11. 

Where  plaintiff  abandons  his  salt  before  the 
entry  thereof,  he  cannot  justify  under  the 
writ  on  which  defendant  was  arrested  in  an 
action  I>y  defendant  for  false  imprisonment — 
Gibson  V.  Hohnes  (Vt)  11. 

*An  attorney's  action  in  directing  the  com- 
mitment of  bw  client's  debtor  to  the  wrong 


prison  held  chargeable  to  flie  client,  and  to 
render  the  client  a  trespasser  (T.  S.  1701. 
1703).— Oibaon  v.  Holmes  (Vt)  VL 

FALSE  PRETENSES. 

limitation  of  prosecution,  see  "Criminal  Law.* 

<  8. 
Right    to    use    witnesses   not   included    in    list 

furnished    to   accused,   see   "Criminal    Law," 

f  18. 

*Wbere  defendant  was  charged  with  obtain- 
ing by  false  pretense  $1,800  ''current  money." 
proof  of  obtaining  the  money  by  means  ot  a 
check  held  not  a  fatal  variance. — »/'hftmi[fi'»«<foi 
V.  State  (Md.)  803. 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

Review  of  discretion  of  conrt  In  allowane%  mc 
"Appeal  and  Error,"  |  12. 

FEE  SIMPLE. 

Created  by  will,  see  "Wffls,"  {  9. 

FELLOW  SERVANTS. 

See  "Master  and  Servant"  |  6. 

FERAE  NATURAE. 

See  "Animals." 

FERRIES. 

C!ondenination  of  footpath  leading  to  fair, 
see  "Bminent  Domain,"  {  1. 

FIERI  FACIAS. 

See  "Bzecntion." 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,^'  {   13. 
Setting  aside,  see  "New  Trial,"  $  2. 

FINES. 

For  violation  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,''  (  7. 

The  fine  imposed  by  a  justice  in  sununary  pro- 
ceedings, under  Rev.  0>de  1893,  c.  128.  |  21. 
for  trespass,  keld  to  be  a  Judgment — Daaey  v. 
State  (Del.  Super.)  300. 

The  fine  for  trespass  in  summary  proceedings, 
under  R0v.  Code  1893,  c.  128,  {  21,  held  col- 
lectible only  as  provided  therein,  and  not  by 
execution,  where  defendant  does  not  claim 
ownership  so  as  to  authorise  appeal.— Daaer  v. 
State  (Del.  Super.)  800.  ^^ 

FIRES. 

CJansed  by  operation  of  railroad,  see  "Rail- 
roads,"  (   9. 

Variance  between  pleading  and  prou  mm  to 
occurrence  of,  see  ^'Pleading,"  |  8. 

FLOWAGL 

See  "Waters  and  Watw  Ooorsei,'*  |  2. 


*  Point  annotated.    8ea  ayUalraa. 
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FORCIBLE  DEFILEMENT. 


S««  'OtUpe." 

FORECLOSURE 

Of  lien,  we  "Railroad^"  f  3. 
Of    mortKare,    Me    "Mortcages,"    |   6;    "Ball- 
roads,"  f  8. 

FOREIGN  CORPORATIONS. 

See  "Corporationa,"  |  9. 

Affidavit  of  defenae  la  action  by,  see  "Pleading," 

FOREIGN  JUDGMENTS. 

See  "Jndgment,"  |  7. 

FORFEITURES. 

See  "Searches   and   SeUurea." 

Of  bail,  see  "Bail,"  |  1. 

Of  Insurance,  see  "Insurance,"  S{  4,  6> 

FORGERY. 

Under  Acts  1904,  pp.  186,  137,  No.  116,  ${ 

22,  24,  a  physician's  prescription  for  liquor, 
failing  to  contain  a  statement  that  the  liquor 
was  necessary  for  medicinal  use,  held  so  in- 
valid that  It  could  not  be  the  subject  of  forgery 
at  common  law.— ^tate  t.  McManus  (Vt.)  1013. 

FORMER  ADJUDICATION. 

See  "Judgment."  |  6. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  |  4. 

FORMS  OF  ACTION. 

See  "Action,"  {  2;  "Ejectment":  "Repleyln"; 
"Trespass,"  |  1;  "Trover  and  Conversion." 

FRANCHISES. 

See  "TaxaUon,"  {  1. 

Corporate  franchises,  see  "Corporationa,"  |  1^. 

FRAUD. 

See   "False  Pretenses";    "Fraudulent  Convey- 
ances." 
Against  sureties,  see  "Principal  and   Surety," 

Bv  or  against  corporate  officers,  see  "Corpora- 
tions," I  4. 

Qround  for  equitable  jurisdiction,  see  "Ejquity," 
{  1. 

In  procuring  insurance,- see  "Insurance,"  )  3. 

S'  1.    Deewptlmi  eoastttuttaic  trmuA,  abA 
llaSUity  thevefox. 

'Declaration,  in  an  action  for  deceit,  held 
to  state  no  cause  of  action  for  deceit. — Schrafft 
T.  Fidelity  Trust  Co.  (N.  3.  Sup.)  933. 

I   2.    Actions. 

One  who  perpetrated  a  fraud  on  another  can- 
not set  up  as  a  defense  that  the  defrauded 
party  should  have  discovered  the  fraud  and  pro- 
tected himself  against  it, — Turuer  v.  Kuehnle 
(N.  J.  Ch.)  827. 

In  an  action  for  fraud  the  burden  of  proof 
held  on  plaintia.— Colston  v.  Bean  (Vt)  1015. 


FRAUDS,  STATUTE  OF. 

Part  performance  as  ground  for  specific  per- 
formance, see  "Specific  Perfornfance,"  f  2. 

I   1.    Promiaes  to  ans^rar  for  debt,  do» 
fault,  or  miseaniace  of  aBother. 

Where  materials  for  a  building  were  delivered 
to  the  contractor  on  his  sole  credit,  a  subsequent 
oral  promise  by  the  owner  to  see  that  the  con- 
tractor was  i>aid  was  within  the  statute  of 
frauds. — East  Baltimore  Lumber  Ca  T.  Walde- 
man  (Md.)  575. 

*A  joint  promise  by  a  contractor  and  the 
owners  of  a  building  to  pay  for  materials 
furnished,  credit  being  given  itartly  to  both,' 
Is  not  within  the  statute  of  frauds. — East 
Baltimore  Lumber  Co.  v.  Waldeman  (Md.) 
675. 

*An  owner's  agreement  to  pay  for  certain  ma- 
terials purchased  by  a  contractor  held  an  origi- 
nal promise  not  within  the  statute  of  frauds. — 
Oldenburg  &  Kelley  v.  Dorsey  (Md.)  676. 

A  contract  to  guaranty  the  payment  of  a 
mortgage  debt  in  consideration  of  one  not  the 
equitable  owner  of  the  mortgage  forbearing 
to  sue  held  within  the  statute  of  frauds. — 
Commonwealth  Bank  of  Baltimore  v.  Kirk- 
land  (Md.)  799. 

Act  of  seller  In  charging  lumber  to  third 
persons  in  accordance  with  buyer's  direction 
heid  not  Inconsistent  with  a  claim  that  the 
buyers  undertaking  was  an  original  one. — 
Ridseway  v.  Corporation  Liquidating  Co.  (N. 
J.  Err.  ic  App.)  116. 

On  the  issue  of  whether  a  promise  to  pay 
for  lumber  was  original  or  collateral,  the  fact 
that  the  seller  charged  the  lumber  to  other 
parties  than  the  promisor  is  to  be  considered, 
but  is  not  conclusive. — Ridgeway  v.  Corporation 
Liquidating  Co.  (N.  J.  Err.  &  App.)  116. 

'Promise  of  mortgagor's  father  to  pay 
debt  on  discontinuance  of  action  against  mort- 
gagor for  deceit  held  not  binding  under  stat- 
ute of  frauds.— Bidmall  v.  Bicknall  (B.  I.) 
97C. 

{   S.    Acreemeata   not   to   bo   performed 
^HtUa  one  year. 

A  contract  between  two  municipalities  for  a 
su^ly  of  water  is  within  the  statute  of  frauds. 
— Jersey  City  v.  Town  of  Harrison  (N.  J.  Err. 
&  App.)  765;  Matthews  v.  Same,  Id. 

A  promise  to  pay  a  certain  sum  as  long  as  the 
promisee  resides  in  a  certain  place  does  not 
require  a  memorandum  under  the  statute  ol 
frauds. — ^Burgesser  v.  Wendel  (N.  J.  Sup.)  994. 

i  3.    Real  property   and  eatatos  aad  In- 
terests therein. 

Parol  agreement  relating  to  land  held  not  en- 
forceable as  within  the  statute  of  frauds.- 
Bryan  v.  Douds  (Pa.)  828. 

(   4.    Operation  and  effoet  of  statnto. 

In  an  action  for  materials  sold  under  an  al- 
leged joint  contract,  an  Instruction  that  plaintiff 
could  not  recover  against  the  owners  of  the 
building  unless  the  materials  were  sold  on  their 
special  and  exclusive  credit  held  properly  re- 
fused.— Oldenburg  &  Kelley  ».  Dorsey  (Md.) 
S76. 

FRAUDULENT  CONVEYANCES. 

Recovery  of  property  by  administrator,  see  "Ex- 
ecutors and  Administrators,"  (  2. 

}    1.    Transfers  and  transaettona  invalid. 

'Where  a  conveyance  leaves  the  grantor  with- 
out sufficient  property  to  meet  existing  debts, 
it  cannot  be  supported  as  againat  creditors,  un- 


*  Point  annotated,    leo  ■yUabns. 
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less  it  is  made  on  a  valuable  consideration.— 
Clarke  v.  Black  (Conn.)  767. 

Certain  conveyance  from  wife  to  husband  held 
based  on  a  valuable  and  adequate  consideration, 
and  not  fraudulent  as  aeaiust  creditors  of  the 
wife. — Clarke  v.  Black  (Conn.)  757. 

Under  2  Gen.  St.  pp.  1604,  1605,  H  11,  12, 
15,  a  fraudulent  conveyance  to  a  purchaser 
with  notice  held  void,  though  full  consideration 
was  paid. — Russell  &  Brwin  Mfs.  Co.  v.  B.  C. 
Paitoute  Hardware  Co.  (N.  J.  Ch.)  421.  424. 

(   2.    Rlshta    and   UabUitles    of   parties 
and  pnrohasers. 

•A  conveyance  of  his  property  by  a  debtor 
Jield  valid  as  between  the  parties. — Bouton  ▼. 
Beers  (Conn.)  619. 

{   3.    Remedies  of  creditors  aad  pvrohas- 
ers. 

*Where  the  facts  concerning  alleged  fraudulent 
conveyance  are  found  by  the  court,  the  conclu- 
sion to  be  drawn  from  the  facts  is  one  of  law. — 
Clarke  v.  Black  (Conn.)  757. 

The  loaning  of  money  to  an  individual,  the 
same  being  used  by  him  in  the  business  of  a  cor- 
poration, did  not  render  it  the  tender's  debtor, 
80  as  to  render  a  mortgage  securing  the  loan 
valid  against  creditors. — Mowen  v.  Nitsch 
(Md.)  582. 

On  an  issue  as  to  the  validity  of  a  mortgage 
given  by  a  corporation,  evidence  Aeld  to  show 
that  the  mortgage  was  given  to  secure  the  Indi- 
vidual indebtedness  of  one  of  the  officers  thereof. 
—Mowen  v.  Nitsch  (Md.)  582. 

Money  used  by  husband  to  pay  taxes  and 
mortgage  on  wife's  property  held  the  money  of 
the  husband,  so  as  to  sub|ect  the  property  to 
that  extent  to  the  lien  of  a  judgment  against 
the  husband. — Farr  v.  Hanenstein  (N.  J.  Ch.) 
383. 

FREIGHT. 

See  "Carriers,"  t  1. 

FUNDS. 

School   funds,   see   "Schools   and   School    Dis- 
tricts," I  1. 

GAME 

Hunting  laws  denying  equal  protection  ot  law, 
see  "Constitutional  Law,"  )  9. 

Acts  1896,  p.  74,  No.  94,  as  amended  by 
Acts  1898,  p.  84,  No.  108,  relative  to  hunting 
deer,  held  not  altogether  repealed  as  to  non- 
residents by  Acts  1904,  p.  167,  No.  128,  but 
only  repealed  in  so  far  as  it  is  inconsistent 
with  the  later  act.— State  v.  Niles  (Vt.)  793. 

GAMING. 

I  1.    Oambllas   eoatraets   amd  traasae- 
tlons. 

*A  bill  requiring  defendant  to  tiransfer  to  com- 
plainants certain  shares  of  stock,  delivered  in 
a  transaction  claimed  to  be  unlawful,  under  2 
Gen.  St.  p.  1606,  entitled  "An  act  to  prevent 
gaming,"  held  demurrable  when  not  filed  until 
after  six  months  from  the  delivery  of  the 
shares,  under  section  5  of  the  act. — Myers  v. 
Fridenberg  (N.  J.  Ch.)  532. 

GARBAGE. 

Manlclpal  regulations,  see  "Municipal  Corpora- 
tions,^' t  7. 


GARNISHMENT. 

See  "Attachment";  "Bxecuaon." 

{}  1, 8.  Persome  and  prvpertr  aabjeet  te 
caralsluneBt. 

That  all  goods,  effects,  and  credits  asaigned 
for  the  benefit  of  creditors  were  taken  posscaaion 
of  by  an  attorney  of  the  assignee,  does  not  re- 
lieve the  assignee  from  liability,  charged  under 
trustee  process. — Thompson  v.  Dyer  (He.)  76. 

An  assignee  for  the  benefit  of  creditors  and 
under  trustee  process  will  be  charged  as  tmatee 
unless  he  fully  acconuts  for  them. — Thompson 
V.  Dyer  (Me.)  76. 

*A  verdict  upon  which  no  judgment  has  bcea 
entered  is  not  subject  to  garnishment. — Cappelli 
V.  Wood  (B.  I.)  97a 

i  3.     Proeeedlnss  te  support  or  eaforee. 

The  usual  statement,  that  at  the  time  ot 
service  of  writ  the  trustee  did  nqt  have  any 
goods,  effects,  or  credits  of  the  principal  de- 
fendant, is  not  the  disclosure,  but  is  in  the 
nature  of  a  plea. — "Thompson  t.  Dyer  (Me.)  76. 

'The  disclosure  of  a  person  summoned  as  a 
trustee  must  be  explicit,  and  under  oath  that 
he  believes  it  to  be  true. — ^Thompson  v.  Dyer 
(Me.)  76. 

*In  making  his  disclosure,  the  trustee  may 
refer  to  books  and  papers,  and  make  their 
contents  part  of  his  disclosure. — Thompson  v. 
Dyer  (Me.)  76. 

*A  trustee  may,  in  his  disclosure,  under 
oath,  adopt  the  statement  of  others,  made  to 
him  or  in  their  testimony. — ^Thompson  t.  Dyer 
(Me.)  76. 

Where,  before  service  of  the  writ  upon  him, 
the  trustee  bad  in  his  hands  goods  and  credits 
intrusted  to  him  by  the  principal  defendant,  he 
must  fully  account  for  them. — ^Thompson  v. 
Dyer  (Me.)  76. 

Where  a  disclosure  of  a  trustee  is  not  snf- 
ficiently  full,  he  must  be  charged  generally  the 
amount  to  be  determined  on  scire  faciaa.— 
Thompson  v.  Dyer  (Me.)  76. 

Where  a  trustee  admits  that  before  aervlce 
of  the  writ  upon  him  he  accepted  an  assi^iment 
of  certain  goods  and  credits  of  the  principal 
defendant,  the  statement  of  his  attorney  can- 
not be  received  as  evidence  for  want  of  the 
allegation,  required  by  Kev.  St.  c.  88,  $S  30,  31, 
to  let  in  evidence  other  than  the  disclosure. — 
Thompson  v.  Dyer  (Me.)  76. 

Under  Rev.  St  c.  88,  f{  30.  31.  a  statement 
in  a  trustee  disclosure  is  evidence,  and  not  an 
allegation;  but  the  allegation  which  must  be 
made  to  let  in  evidence  other  than  the  dis- 
closure mnst  be  in  addition  to  the  disclosure 
proper. — Thompson  v.  Dyer  (Me.)  76. 

A-  statement  npon  oath  by  attorney  of  an 
assignee  for  creditors,  showing  a  full  account- 
ing for  all  goods  and  credits  received,  cannot 
be  considered  on  the  question  of  charging  the 
assignee  as  trustee,  utiless  the  latter  makes 
such  statement  a  part  of  his  disclosure. — ■ 
Thompson  v.  Dyer  (Me.)  76. 

*One  summoned  as  trustee  should  file  bis 
answer  and  submit  to  examination  at  the  re- 
turn term,  and  if  he  fails  so  to  do  he  is  liable 
to  plaintiff  for  costs. — Thompson  t.  Dyer  (Me.) 
76. 

The  liability  of  a  garnishee,  imposed  by  Gen. 
Laws  1896.  c.  254,  f  20,  held  a  liability  to  an 
action  only,  and  he  may  file  the  affidavit  and 
refund  the  fee  paid  him  in  his  discharge  of  bis 
liability,  as  provided  by  chapter  256,  f  21.— 
Marshall  v.  McCormick  (B.  hi  212. 


*  Point  annotated.    See  ■jrUabns. 
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An  affidavit  of  a  garniebee,  failinc  to  discloee 
to  the  conrt  that  he  bad  so  funds  in  his  hands 
belonging  to  defendant.  hel4  sufficient  within 
Gen.  Laws  1896.  c.  256.  {  21.— Marshall  r. 
McCormick  (R.  I.)  212. 

I   4.    Operation   and   eSeot   of   saralsh- 
ment,  Jndsment,  or  paymant. 

An  officer,  suing  to  recover  the  purchase 
price  of  property  levied  on,  after  satisfaction 
of  his  writs,  held  the  representative  of  the  at- 
tachment defendant,  within  V.  S.  1374,  en- 
titling the  purchaser  to  plead  payment  of  a 
judgment  in  garnishment  proceedingB  in  dis- 
charge under  the  general  iBsne. — Lamb  ▼.  Znn- 
dell  (Vt.)  33. 

GAS. 

See  "Mines  and  Minerals,"  t  1. 

Consolidation  of  gas  companies,  see  "Corpora- 
tions," {  7. 

Gas  companies  in  general,  see  "Corporations," 
f  5.  , 

Act  April  8, 1903  (P.  L.  1903,  p.  359).  extend- 
ing the  rights  of  gas  companies  in  certain  re- 
spects, held  not  unconstitutional. — Public  Serv- 
ice Corp.  of  New  Jersey  v.  De  Grote  (N.  J. 
Ch.)  65;  Village  of  Ridgefield  Park  v.  Public 
Service  Corp.  of  New  Jersey,  Id. 

P.  L.  1908.  p.  359,  in  relation  to  gas  com- 
panies, held  to  authorize  a  company  within  the 
statute  to  lay  pipes  in  the  streets  of  a  munici- 
pality large  enough  for  the  transmission  of  gas 
to  other  municipalities,  though  the  pipes  are 
larger  than  are  required  for  the  needs  of  the 
municipality  in  the  streets  of  which  they  are 
laid. — Public  Service  Corp.  of  New  .Jersey  v. 
De  Grote  (N.  J.  Ch.)  65;  Village  of  Ridgefield 
Park  V.  Public  Service  Corp.  of  New  Jersey, 
Id. 

A  statute,  dividing  a  township  into  several 
townships,  none  of  the  original  township  re- 
maining, held  of  no  efFect  as  concerned  rights 
previously  granted  to  a  gas  company  by  its 
charter  to  conduct  a  lighting  business  in  the 
original  township. — Public  Service  Corp.  of  New 
Jersey  v.  De  Grote  (N.  J.  Ch.)  65;  Village  of 
Ridgefield  Park  v.  Public  Service  Corp.  of 
New  Jersey,  Id. 

Contract  to  famish  natural  gas  construed, 
and  held  tliat  the  pressure  of  one  pound  was  all 
that  was  required. — Flaccus  v.  Weat  Penn  Gas 
Ca  (Pa.)  1111. 

GIFTS. 

Charitable  gifts,  see  "Charities." 
In  trusts,  see  "Trusts,"  §  1. 
Transfer  taxes,  see  "Taxation,"  $  6. 

I    1.    later  tItos. 

Evidence  held  insufficient  to  show  a  gift. 
— Northwestern  Mut.  Life  Ins.  Co.  v.  CoUamore 
(Me.)  662. 

*Gift8  inter  vivoa  and  causa  mortis  defined. 
— Northwestern  Mut.  Life  Ins.  Co.  v.  CoUa- 
more (Me.)  652. 

Evidence  held  insufficient  to  prove  a  gift  of  a 
note. — In  re  Ferdon'a  Estate  (N.  J.  Prerog.) 
561. 

{  S.    Cava*  Biertla. 

A  declaration,  made  in  contemplation  of 
suicide,  as  to  disposition  of  the  property  after 
death,  held  ineffectual  to  transfer  title  or  create 
a  trust. — Northwestern  Mut.  Life  Ins.  Co.  v. 
CoUamore  (Me.)  652. 


I9M 


GRAND  JURY. 

"Indictment  and  Information." 


GRANTS. 

Of  pnbUc  lands,  see  "Public 


GROUND  RENTS. 

Payment  of  ground  rent  and  recitals  in  deeds 
HM  sufficient  to  raise  a  presumption  of  the 
creation  of  the  ground  rent. — Braunatein  v. 
BUck   (Del.  Super.)   1091. 

GUARANTY. 

See  "Principal  and  Surety." 
Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  }  1. 

I  1.     Reqvlsitea  and  ralldity. 

*A  guaranty  of  past  indebtedness  of  a  tlUrd 
person,  without  a  consideration  to  the  guaran- 
tor, held  unenforceable. — Whitehead  v.  American 
Lamp  &  Brass  Co.  (N.  J.  Ch.)  554. 

{   2.    CenstmotleB  and  operation. 

*A  guaranty  made  August  1,  1903,  to  secure 
"any  future  purchases  during  this  year,"  held  in 
force  for  the  remainder  of  the  year  1903. — 
Whitehead  v.  American  Lamp  &  Braaa  Co.  (N. 
J.  Ch.)  654. 

i  3.    Remedies  of  creditors. 

'Guarantor  of  payment  of  note  held  liabi^ 
without  exhaustion  of  remedies  against  maker 
or  insolvency  of  maker. — Walter  A.  Wood  Reap- 
ing &  Mowing  Mach.  Co.  v.  Ascher  (Md.)  KXa. 

HABEAS  CORPUS. 

Exceptions  for  purpose  of  review  in  habeas  cor- 
pus proceedings,  see  "Appeal  and  Error,"  |  8. 

tS  1|  2.   Nature  and  gronnds  of  remedy. 

The  failure  of  the  state  to  prosecute  an 
escaped  convict,  returned  to  prison,  for  the 
escape,  punishable  by  Pub.  St.  c.  285,  |  18, 
and  chapter  253,  }  14,  held  to  give  him  no 
ground  for  complaint. — In  re  Moebus  (N.  H.) 

A  person  confined  in  state  prison  on  the 
ground  that  he  is  an  escaped  convict  sentenced 
to  a  term  of  imprisonment  is  entitled  to  process 
which  will  enable  him  to  try  the  issue  of 
whether  ha  is  the  convict  or  not — In  re  Moebus 
(N.  H.)  170. 

{  3.    Jnrladlotlon,   prooeediass,   and  re- 
lief. 

Where  an  escaped  convict  is  returned  to 
prison,  there  is  no  need  of  trial,  unless  the 
state  desires  to  punish  for  an  escape,  under 
Pub.  St.  c.  285,  {  13,  and  chapter  25S,  }  14.— 
In  re  Moebus  (N.  H.)  170. 

In  a  petition  for  a  writ  of  habeas  corpus  for 
the  discharge  of  petitioner  from  state  prison, 
confined  on  the  ground  that  he  is  an  escaped 
convict,  the  court  held  warranted,  under  the 
facts,  to  assume  that  he  ia  the  convict — In  re 
Moebus  (N.  H.)  170. 

HANDWRITING, 

CJomparlson,  see  "Evidence,"  $  7. 
Expert  testimony  relating  to  in  criminal  prose- 
cution, see  "Criminal  Law,"  )  11. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  |  14. 


*  Point  annotated.    See  syllabna. 
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HAWKERS  AND  PEDDLERS. 

Municipal    licenses,    see    "Municipal   Ootpon- 
tions/'  I  1. 

HEARING. 

Bt  arbitrators,  see  "Arbitration  and  Award," 

S  1. 
In  equity,  see  "EJqnity,"  |  4. 
In  probate  proceedings,  see  "Wills,"  |  4. 

HEARSAY  EVIDENCL 

In  civil  actions,  see  "Evidence,"  }  4. 
In  criminal  prosecutions,  see  "Griminal  Law," 
J  9. 

HEIRS. 

See  "Descent  and  Distribution.'* 
Meaning  of  term  in  will,  see  "Wills,"  |  6. 

HIGHWAYS. 

See  "Bridges";  "Dedication,"  |  1:  "Municipal 

Corporations,"  SS  8>  9;  "Navigable  Waters," 

9  !• 
Accidents  at  railroad  crossings,  see  "Railroads," 

I  6. 
Construction  of  by  counties,  see  "Counties,"  f  2. 
Covenants  relating  to,  see  "Covenants,"  |  1. 
Liabilitv  of  town  for  acts  of  highway  agent, 

see  "Towns,"  {  1. 
Rights  of  telegraph  and  telephone  companies, 

see  "Telegraphs  and  Telephones,"  |  1. 

I    1.    Eatabliskmeiit,  kltemtlon,  aad  dla- 
oontlaiiaBce. 

Where  a  proposed  road  crosses  land  of  the 
state,  the  consent  of  the  LeKislature  must  b« 
obtained. — ^Ludlam  ▼.  Swain  (N.  J.  Sup.)  182. 

Where  an  application  for  a  public  road  gave 
its  course  as  southeastwardly  from  the  b^in- 
ning  point,  and  the  surveyors  gave  the  first 
course  as  S.  54°  W.,  the  variance  was  fatal. — 
Ludlam  v.  Swain  (N.  J.  Sup.)  192. 

Under  Gen.  St.  p.  2822,  t  85,  a  taxpayer  may 
question  the  valimty  of  proceedings  laying  out 
a  road  across  land  of  the  state  without  the 
consent  of  the  Legislature. — ^Ludlam  v.  Swain 
(N.  J.  Sup.)  192. 

I   2.    ConstmotloB,     improTemaat,     aad 
repair. 

Act  June  26,  1895  (P.  L.  336),  relative  to  con- 
struction of  county  roads,  leaves  to  the  discre- 
tion of  the  commissioners  the  character  of  the 
road  to  be  built  and  the  cost  of  building  it — 
LeMoyne  v.  Washington  County  (Pa.)  616. 

Under  Act  June  26,  1895  (P.  L.  336),  it  U  the 
duty  of  the  county  commissioners.  In  construct- 
ing a  county  road,  to  make  the  improvement  in 
accordance  with  the  survey  and  plans  filed  in 
court. — LeMoyne  v.  Washington  County  (Pa.) 
316. 

(bounty  commissioners,  in  constructing  a  road, 
are  vested  with  a  discretion  in  determining 
whether  to  accept  bids  for  a  fixed  sum  or  for 
piece  work. — LeMoyne  v.  Washington  County 
(Pa.)  616. 

An  order  of  court  of  quarter  sessions,  approv- 
ing the  construction  of  a  county  road  under  Act 
June  26.  1895  (P.  L.  336).  cannot  be  collaterally 
attacked  on  the  ground  of  the  inaccuracy  of  the 
estimate  of  costs  and  expenses  of  the  road. — 
LeMoyne  v.  Washington  (3oxinty  (Pa.)  516. 

(  3.    Taxes,   assessmeats,   and   work   «m 
hlchways. 

Where  a  proceeding  to  improve  a  public  road 
was  initiated  by  a  petition  under  Act  March 


22,  1895  (Oen.  St  p.  2902),  before  tiie  passage 
of  Road  Improvement  Act  April  1,  1903 
(P.  L.  1903,  p.  145),  the  right  to  aaaeaa  land 
bordering  on  the  road  for  10  per  cent,  of  the 
cost,  given  by  the  act  of  1895,  was  not  affected 
by  the  act  of  1903.— Haines  v.  Board  of  Oioaen 
Freeholders  of  Burlington  Goont?  (N.  J.  Snp.) 
186. 

}  4.     Repvlatloii  and  use  for  travel. 

Where  the  declaration  alleges  that  defetidant's 
team  ran  into  plaintifC's  team,  and  the  proof 
is  that  both  teams  were  in  motion,  ttiat  the 
team  of  defendant  was  much  slower  than  the 
team  of  plaintiff  does  not  constitute  a  fatal 
variance.— Neal  v.  Rendall  (Me.)  708. 

*The  right  of  one  driving  on  a  highway  to 
use  any  part  of  the  highway  must  be  exercised 
with  refermce  to  the  rights  of  others. — Stand- 
ard Oil  Co.  V.  Hartman  (Md.)  805. 

*A  traveler  on  a  highway  injured  in  a  col- 
lision with  the  vehicle  of  another  traveler  can 
recover  if  the  injuries  resulted  directly  from 
the  want  of  ordinary  care  on  the  part  of  the 
latter. — Standard  Oil  Co.  v.  Hartman  (Md.)  805. 

In  an  action  for  Injuries  by  collision  with  the 
vehicle  of  another  traveler,  the  questioi  of 
plaintiff's  contributory  oegUgence  luid  for  the 
jury. — Standard  Oil  Co.  v.  Hartman  (Md.)  805. 

In  an  action  for  injuries  received  by  collision 
with  the  vehicle  of  another  traveler,  the  ques- 
tion of  defendant's  negligence  held  for  the  jury. 
—Standard  Oil  Co.  v.  B&rtman  (Md.)  805. 

•In  an  action  for  injuries  to  a  traveler  oo  a 
highway  in  a  collision  with  the  vehicle  of  an- 
other, defendant  has  the  burden  of  proving  con- 
tributory negligence  on  plaintiff's  part. — 
Standard  Oil  Co.  v.  Hartman  (Md.)  806. 

Owner  of  lot  held  entlUed  to  maintain  bin 
against  owner  of  another  lot  for  obetructi<»  in 
street  shown  on  the  plan  under  which  both  pur- 
chased.— Garvey  v.  Harbison-Walker  Refrac- 
tories Co.  (Pa.)  778. 

•Purchaser  of  lots  under  a  plan  of  the  owner 
lield  entitled  to  compel  another  purchaser  to 
remove  encroachments  from  street  shown  on  the 
plan.— Garvey  y.  Harbison-Walker  Refractories 
Co.  (Pa.)  778. 

HOLIDAYS. 

See  "Sunday." 

HOMESTEAD. 

I   1.    Richta  of  BvrrlTlBC  hnsbaad,  wUoi 
oUldrea,  or  heirs. 

In  the  absence  of  admeasurement  of  dower  to 
a  widow,  she  was  not  liable  for  occupancy  of  the 
homestead  during  her  lifetime  or  for  reat  receiv- 
ed.—Lloyd  V.  Turner  (N.  J.  Ch.)  771. 

HOMICIDE. 

Admissions  as  evidence,  see  "Criminal  Law,"  {  ft. 

Amendment  of  Indictment,  see  "Indictment  and 
Information,"  {  5. 

Competency  of  evidence  in  general,  see  "Crim- 
inal Law,"  t  7. 

f   1.    The  homicide. 

Where  defendant  shot  into  a  room  containing 
several  persons  without  aiming  at  any  particular 
person,  and  killed  one  of  them,  he  was  gnilty 
of  murder  or  manslaughter,  rtsardless  of  hi 
intention  toward  the  oeraon  slain.— State  v. 
Bell  (Del.  O.  ft  T.)  147; 

S   S.    Mnrder. 

•Murder  in  the  second  degree  is  where  tiie 
killing  was  without  formed  design  to  take  life, 
or  in  the  perpetration  of  a  crime  not  punishable 
with  death,  and  without  justification  or  pro- 


*  Point  annotated.    See  syllabns. 
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-Tocatlon  sufBcient  to  reduce  it  to  m&nslaaghter. 
— State  y.  Bell  (Del.  O.  &  T.)  147. 

'Where  defendant  shot  at  an  election  officer 
with  Intent  to  kill  him  or  do  him  great  bodily 
barm,  bat  shot  and  killed  another,  the  crime  was 
the  same  as  if  he  had  killed  the  officer. — State  v. 
Bell  (Del.  O.  ft  T.)  147. 

'Express  malice  as  an  element  of  morder  is 
where  the  prisoner  ruilty  of  the  killing  did  so 
with  a  sedate,  deliberate  mind,  or  formed 
design  to  kill,  etc. — State  r.  Bell  (Del  O.  &  T.) 
147. 

*Malic«  to  an  essential  ingredient  of  the 
crime  of  murder  of  both  degrees. — State  t.  Bell 
<Del.  O.  &  T.)  147. 

'First  degree  murder  U  the  killing  of  a 
hnman  l>eing  with  express  malice  aforethongbt, 
■or  in  perpetrating  or  attempting  to  perpetrate 
a  crime  punishat>le  with  death. — State  t.  Bell 
XDel.  O.  &  T.)  147;  Same  v.  Collins  (Del.  O. 
&  T.)  224. 

'To  constitute  murder  in  the  first  degree, 
-express  malice  must  t>e  shown,  while  in  murder 
in  the  second  degree  malice  may  t>e  shown  by 
acts  and  conduct  indicating  a  reckless  disregard 
of  human  life  only.— State  t.  Collins  (Del.  O.  & 
T.)  224. 

'Second  degree  murder  h«U  the  killing  of 
a  human  being  with  deliberate  design  to  take 
life  or  perpetrate  a  crime  punishable  with  death, 
but  without  Justification  or  provocation  reduc- 
ing the  killing  to  manslanghter. — State  ▼.  Collins 
<Del.  O.  &  t!)  224. 

'Murder  in  the  second  degree  held  proved  by 
facts  showing  a  killing  with  a  sedate,  deliber- 
ate purpose  to  take  life,  committed  suddenly, 
without  justification  and  excuse,  etc. — State  t. 
"Wilson  (Dei.  Gen.  Sess.)  227. 

'Express  malice,  constituting  murder  in  the 
first  degree,  is  proved  by  attending  circumstances 
«Tidencing  a  deliberate  purpose  to  kill. — State 
▼.  Wilson  (Del.  Gen.  SessJ  227. 

'Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  either  express 
or  implied,  committed  by  a  person  of  sound 
memory  and  discretion.— -iState  v.  Wilson  (Del. 
Gen.  Sess.)  227. 

t  8.     MaBslanshter. 

'A  slight  assault  Xeld  insufficient  to  reduce 
the  killing  of  the  assailant  with  a  deadly 
weapon  from  murder  to  manslaughter. — State 
V.  Bell  (Del.  O.  k  T.)  147. 

'Manslaughter  to  the  unUwful  killing  of  an 
Individual  without  malice. — State  v.  Bell  (Del. 
O.  &  T.)  147;  Same  v.  Collins  (Del.  O.  te  T.) 
224. 

i  4.    Asaanlt  wltb  intent  to  kill. 

'In  a  prosecution  for  assault  with  intent  to 
murder,  the  state  to  bound,  not  only  to  prove 
the  aasault,  but  the  intent  to  kill  prosecutor, 
beyond  a  reasonable  doubt. — State  v.  Wilson 
(Del.  Gen.  Sess.)  227. 

Defendant  held  not  entitled  to  avail  himself 
of  the  plea  of  self-defense  where  he  shot  pros- 
ecutor not  for  his  own  protection,  but  to 
gratify  feelings  of  revenge  or  malice. — State 
r.  Wilson  (Del  Gen.  Sess.)  227. 

Where  defendant  was  assaulted  so  fiercely  that 
be  could  not  retreat  or  escape,  he  was  entitled 
to  use  a  deadly  weapon  in  defense. — State  t. 
Wilson  (Dei.  Gen.  Sess.)  227. 

'A  person  assaulted,  though  not  required  to 
wait  until  he  to  struck  by  an  Impending  blow  be- 
fore returning  the  assault,  is  not  entitled  to 
use  more  force  than  is  necessary  under  the 
'Circumstances  to  repel  the  assault  or  avert  the 
peril.— State  v.  Wilson  (Dei.  Gen.  Sess.)  227. 


I  5.    Ezemamble  or  Jnstlflable  homlelde. 

To  Justify  kilting  in  self-defense  the  prisoner 
must  have  reasonably  believed  that  be  had  no 
other  means  of  escape  from  death  or  bodily 
harm. — Commonwealth  v.  Johnson  (Pa.)   1064 

On  trial  for  murder,  rights  of  a  householder 
against  a  violent  intruder  held  to  have  no 
relevancy  under  the  evidence. — Commonwealth 
T.  Johnson  (Pa.)  1064. 

I  6.    ladlotaaent  and  iafonnatloa. 

'Proof  that  the  prisoner  held  the  ptotol  in 
hto  left  hand  when  he  shot  deceased,  instead  of 
in  the  right  hand,  as  alleged,  held  not  a  matertol 
variance.— State  v.  Bell  (Del.  O.  &  T.)  147. 

t  T.     SHdenee. 

'Where  a  killing  was  accompltohed  deliberate- 
ly, or  withont  adequate  cause,  the  burden  is  on 
the  prisoner  to  rebut  the  inference  of  malice. — 
State  V.  Bell  (Del.  O.  &  T.)  147. 

'Where  the  life  of  a  person  to  proved  to  have 
been  taken  by  another,  it  to  presumed  in  law 
to  have  been  taken  with  malice  aforethought, 
unless  the  contrary  appears. — State  v.  (JolTins 
(Dei.  O.  &  T.)  224. 

On  a  trial  for  homicide,  testimony  of  ante- 
cedent threato  or  acta  of  violence  by  the  decease 
against  the  defendant  are  not  admissible  when 
at  the  time  of  the  homicide  there  was  no  tlireat 
or  act  by  the  deceased  which  could  justify 
the  homicide.— State  v.  Tolla  (N.  J.  Err.  & 
App.)  676. 

'In  homicide.  Indefinite  threaU  made  by  de- 
fendant previous  to  the  killing  held  admissible. 
—State  V.  Rom  (N.  J.  Err.  tc  App.)  695. 

'In  homicide,  threate  made  by  defendant 
about  three  weeks  before  the  homicide  were  not 
too  remote  in  time  to  be  admissible. — State  ▼. 
Rosa  (N.  J.  Err.  &  App.)  695. 

i  8.   Hew  tvlaL 

'New  trial  for  newly  discovered  evidence  on 
prosecution  for  murder  held  properly  denied. — 
Commonwealth  v.  Hine  (Pa.)  8^. 

New  trial  on  conviction  of  murder  in  the  flrsi 
degree  on  the  ground  that  defendant  had  been 
misled  by  statements  of  district  attorney  held 
properly  denied. — Commonwealth  v.  Hine  (Pa.) 
369. 

HOSPITALS. 

Charitable  hospitals,  see  "Charities." 
Records  as  evidence,  see  "Evidence,"  $  5. 

Mayor  of  a  city  and  ex  officio  trustee  of  hospi- 
tal as  such,  or  in  bis  individual  capacity  as  a 
citizen  and  taxpayer,  held  not  a  proper  party 
plaintiff  in  a  suit  against  the  trustees  to  correct 
abuses  of  trust. — Steams  v.  Newport  Hospital 
(R.  I.)  182. 

Mayor  of  a  city  and  ex  officio  trustee  of  a 
hospitsl  located  in  the  ci^  should  exercise  his 
own  judgment  withont  dictation  from  other 
branches  of  the  city  government  In  performing 
his  duties  as  trustee. — Steams  r.  Newport 
Hospital  (R.  L)  182. 

HUSBAND  AND  WIFE. 

See  "CJurtesy";  "Divorce";  "Dower";  "Mar- 
riage." 

Assignment  by,  for  benefit  of  creditors,  see  "As- 
signmento  for  Benefit  of  Creditors,"  {  2. 

Assignment  to  husband  of  claim  of  wife,  see  "As- 
signments," {  1. 

Competency  of  evidence  on  information  derived 
from  wife  of  acciMed,  see  "Criminal  Law,"  (  7. 

Competency  of  wife  as  witness  in  divorce  suit, 
see  "Witnesses,"  |  1. 
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Declarations  an  evidence  In  action  for  criminal 
conversation,  see  "EJvidence."  S  8. 

Domicile  of  wife,  see  "Domicile." 

Effect  of  agreement  between,  to  support  chil- 
dren, see  "Parent  and  Child. 

Evidence  in  action  for  wrongful  death  of  wife, 
see  "Death,"  i  1. 

Examination  of  witness  in  action  for  alienation 
of  affections,  see  "Witnesses,"  t  2. 

Fraudulent  conveyances  between,  see  "Frandu- 
nlent  Conveyances,"  f{  1,  3. 

Interest  on  accounting,  see  "Interest,"  {  1. 

Misjoinder  of  causes  of  action  aeainst,  see  "Ac- 
tion," I  3. 

Nature  of  action  for  damages  from  loan  by  wife 
to  husband,  see  "Action,    {  2. 

Nature  of  estate  devised  to  wife,  see  "Wills," 

I  »■ 

Review  on  appeal  of  ruling  as  to  extension  of 

time  for  husband  to  waive  provisions  of  will. 

see  "Appeal  and  Error,"  S  13. 
Rights  of  surviving  husband  in  estate  devised  by 

married  woman,  see  "Wills,"  §  8. 
Rights  of  survivor,  see  "Descent  and  Distribn- 

don,"  {  1;  "Homestead,"  i  1. 
Right  to  legacy  left  to  widow,  see  "Wills,"  |  14. 
Verdict  in  general  in  action  by,  see  "Trial," 

17. 

(   1.    Mutual  richts,  dntlea,  and  UabUl- 

tlM. 

*A   husband   is   liable   for   suitable  clothing 

Snrchased  for  the  use  of  hie  wife. — Peiner  v. 
loynton  (N.  J.  Sup.)  420. 

♦When  a  husband  and  wife  are  living  to- 
gether, in  purchasing  articles  for  her  own  use 
uie  wife  is  presumed  to  be  acting  as  agent  for 
her  husband. — Feiner  v.  Boynton  (N.  J.  Sup.) 
420. 

S   2.    Marrlac*  aetaements. 

An  antenuptial  agreement  executed  in  the 
electorate  of  Hesse  Cassel  htld  not  to  have  been 
local,  but  to  have  covered  real  estate  there- 
after aconired  by  the  spouses  in  New  Jersey. — 
Kleb  TTKleb  QS.  J.  Ch.)  396. 

I  8.  OonTeyaaees,  oontraets,  and  otliec 
tvamsaotioii*  iMtweea  husltaad 
amd  wife. 

Certain  transaction  between  husband  and  wife 
held  to  constitute  the  wife  a  debtor  of  the  bus- 
band. — Clark*  T.  Black  (Conn.)  757. 

{  4.    Wife's  separate  estate. 

Nonliability  of  a  married  woman  on  a  note 
executed  by  her  for  the  accommodation  of  her 
husband,  under  Gen.  St.  p.  2017,  {  6,  held  not 


affected  by    the    negotiable    instruments    law 
(P.  L.  1902,    p.  583).— F      ----- 
Schepflin  (N.  J.  Sup.)  833 


583).— People's  Nat.  Bank  v. 


'The  law  merchant  held  inapplicable  to  a 
note,  executed  by  a  married  woman  for  the  ac- 
commodation of  ner  husband,  which  she  had  no 
power  to  make. — People's  Nat.  Bank  v.  Scbep- 
flln  (N.  J.  Sup.)  333. 

A  note  executed  by  a  married  woman  held 
for  the  accommodation  of  her  husband,  and, 
therefore,  unenforceable  as  against  her,  under 
Gen.  St.  p.  2017,  §  5.— People's  Nat.  Bank  r. 
Schepflin  (N.  J.  Sup.)  833. 

In  a  suit  on  a  note  executed  by  a  married 
woman  for  the  alleged  accommodation  of  her 
husband,  whether  it  was  made  payable  to  her 
own  order  and  by  her  indorsed  before  delivery 
to  her  husband,  or  whether  it  was  payable  to 
his  order  and  by  him  indorsed  for  discount 
held  immaterial. — People's  Nat.  Bank  t.  Schep- 
flin (N.  J.  Sup.)  333. 

*To  charge  a  wife  with  the  price  of  cloth- 
ing for  her  own  use  purchased  by  her  while 
living  with  her  husband,  it  must  affirmatively 
appear   that   aha  made  the  purchases   oh   her 


individual  credit. — Feiner  t.   Boynton    (N.    7. 
Sup.)  420. 

{  6.     Aetlona. 

A  married  woman,  who  had  not  been  abandon- 
ed by  her  husband,  held  not  entitled  to  ane  hio 
on  an  alleged  indebtedness  for  money  loaned. 
Gen.  St  1902,  i  4543.^MuUer  v.  Witte  (Coon.) 
766. 

Where  the  husband  joins  with  his  wife  in  an 
action  when  she  neither  must  nor  ux»j  be 
joined,  the  error  held  fatal. — Oakley  ▼.  Em- 
mons (N.  J.  Sup.)  996. 

{  6.     Separation   and    separate    malnte* 


•Under  P.  L.  1902,  pp.  608,  BOO^  If  20.  21, 
costs  may  be  awarded  against  wife  in  suit 
for  separate  maintenance. — Harria  t.  Harris 
(N.J.  Ch.)  703. 

I  T.     Criminal  eonversatlen. 

CJonnivance  on  the  part  of  a  husband  snfficient 
to  bar  an  action  for  criminal  conversation  murt 
show  an  intent  to  connive,  evidenced  by  facts 
warranting  an  ordinarily  prudent  person  in 
lielieving  the  misconduct  of  the  wife. — KoliIhosB 
V.  Mobley  (Md.)  236. 

In  an  action  for  criminal  convenation,  evi- 
dence held  to  establish  the  husband's  connivaoee 
or  implied  consent  to  the  wife's  misconduct  as 
matter  of  law. — Kohlhoss  v.  Mobley  (Md.)  23& 

Where  reasonable  minds  could  draw  no  other 
conclusion,  in  a  suit  for  criminal  conversati(»i, 
than  that  plaintiff  consented  to  the  misconduct 
of  his  wife,  the  question  of  his  connivance  was 
for  the  court — Kohlhoss  v.  Mobley  (Md.)  236L 

ICE. 

Liability   for  injuries   from   icy  sidewalk,  am 
"Municipal  Corporations,"  i  9. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitntional  Law,"  |  6. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  8. 

IMPLIED  CONTRACTS. 

See  "Account  Suted";  "Money  Received": 
"Work  and  Labor." 

IMPRISONMENT. 

See  "Arrest";  "Ball":  "False  Imprisonment" 
For  nonpayment  of  costs,  see  "C!osts,"  f  2, 
Habeas  corpus,  see  "Habeas  Corpua." 

IMPROVEMENTS. 

Allowance  for  improvements  in  suit  for  parti- 
tion, see  "Partition,"  $  2. 

Liability  of  street  railroad  company  for  im- 
provement of  streets,  see  "Street  Bailroadi," 
11. 

Liens,  see  "Mechanics'  Liens." 

Public  improvements,  see  "Municipal  CJorpora- 
tions,"  |§  6.  6. 

IMPUTED  NEGLIGENCL 

See  "Negligence,"   f  8. 


*  Point  annotated.    See  eyUabna. 
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INCOME. 

Of  tnut  property,  ■«•  "TroBto,"  |  6. 

INCOMPETENT  PERSONS. 

See  "Insane   Peraons." 

INCORPORATION. 

8««  "Corporations,"  |  1. 

INCUMBRANCES. 

Sabrogation  on  payment,  see  "Subrogation." 


INDECENCY. 


See  "Obscenity." 

INDEMNITY. 

See  "Guaranty";  "Principal  and  Surety." 

In  action  on  lost  check,  see  "Lost  Instruments." 

INDICTMENT  AND   INFORMATION. 

daws  authorizing  amendment  of  indictment  as 
denying  due  process  of  law,  see  "Constitution- 
al I^w,"  t  10. 

Xaws  authorizing  prosecution  by  information  as 
denying  due  process  of  law,  see  "Constitu- 
tional Xaw,"  S  10. 

for  particular  o/ense*. 

See  "False  Pretenses";  "Homicide,"  (  6;  "Per- 
jury," i  1. 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  {  5. 

I  1.     Foratal  reqnialtAa  of  ladlotvieat. 

*Tbe  Legislature  may  prescribe  the  form  of 
Indictment,  providing  it  does  not  contravene  the 
constitutional  provisions. — State  v.  Webber 
<Vt)  loia 

{  8.     Requisites  aad  siiiBoieBoy  of  aeon- 
satioB. 

An  indictment  for  perjury  before  the  grand 
jury  which  does  not  specify  the  subject-matter 
of  the  investigation  is  violative  of  Const  art. 
10,  guarantying  to  an  accused  the  right  to  de- 
mand the  cause  and  nature  of  the  accusation 
against  him.— State  v.  Webber  (Vt)  1018. 

-f   3.    Joinder    of    parties,    oflonses,    and 
eonnts,  dniuieity,  and  olectlon. 

A  defendant  can  be  charged  in  the  same 
count  with  uttering  and  also  exposing  to  the 
view  of  another  indecent  pictures  in  violation 
«t  P.  L.  1898,  p.  808,  {  63.— State  v.  Hill  (N. 
J.  Sup.)  936. 

*0n  a  trial  for  selling  intoxicating  liquor, 
the  refusal  of  the  court  to  require  the  state 
to  elect  on  which  count  it  would  seek  a  con- 
Tiction  held  reversible  error. — State  v.  Barr 
(Vt.)  43. 

I  4.    Motion   to   anasli   or   dismiaa,   and 
deniurrer. 

Motion  to  quash  information  on  the  ground 
that  the  time  of  the  offense  therein  alleged  was 
an  impossible  one  Acid  properly  refused. — State 
T.  WlUett  (Vt.)  48. 

S  S.     Amendment. 

'Where  on  the  trial  for  killing  John  Sonta  it 
wss  disclosed  that  the  person  killed  was  Joseph 
Sonta,  the  trial  court  had  power,  under  Cr.  Proc. 
Act  (Laws  18t»8,  p.  HIS)  S  34,  to  direct  an 
amendment  of  the  indirtment. — State  v.  Tolla 
<N.  J.  Brr.  &  App.)  676. 


I   6.    Iianos,  proof,  and  Tarianoo. 

'Unless  descriptive  of  the  offense  the  time 
need  not  be  proved  as  laid  in  the  information. 
—State  V.  Willett  (Vt.)  48. 

I   7.    OonTiotion  of  oflonso  inolndod  in 
ohar^o. 

•Under  an  mdictment  for  assault  with  intent 
to  murder,  defendant  may  be  properly  convicted 
of  that  offense  or  of  simple  assault. — State  v. 
Wilson  (Del.  Gen.  Seas.)  227. 

{  8.     WaiTor  of  defects  and  objeotiona, 
and  aider  by  rerdiot. 

An  information  charging  the  sale  of  intoxi- 
cating liquors  A«I<t  good  after  a  verdict  of 
gnUty.— State  v.  Barr  (Vt)  43. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
"BUls  and  Notes,"   {  2. 

INFANTS. 

See  "AdopHon";  "Parent  and  <3hild." 

Care  required  as  to  children,  see  "Street  Rail- 
roads.** f  2. 

Subject  and  title  of  act  relating  to  control  of 
dependent  and  incorrigible  children,  see  "Stat- 
utes." 8  3. 

Validity  of  statute  relating  to  dependent  and  in- 
corrigible children  as  denying  trial  by  jury, 
see  "Jury,"  t  1. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 


INFRINGEMENT. 

see  "Trade-Marks  and  Trade- 


Of  trade-mark. 
Names,"  |  3 


INHERITANCE. 

See  "Descent  and  Distribution." 

INHERITANCE  TAX. 

See  "TaxatioD."  t  6. 

INJUNCTION. 

Suspension    pending    appeal,  see   "Appeal    and 

Error,"  {  6. 
Verification    of    pleading    in    action    for,    see 

"Pleading,"  i  5. 

Restratnlng  partlcuiar  act$  or  praoeeding*. 

See  "Nuisance,"  {  1. 

CVillection  of  municipal  taxes,  see  "Municipal 
Ck>rporations,"  }  10. 

Condemnation  of  land,  see  "Eminent  Domain," 
f  3. 

Construction  of  street  railroad  in  city  park,  see 
"Municipal   Corporations,"    |   8. 

Infringement  or  unfair  competition,  see  "Trade- 
Marks   and  Trade-Names,"   $  3. 

Interference  with  tramway  across  railroad 
tracks,  see  "Railroads,"  §  2. 

Obstruction  of  easement,  see  "Easements,"  {  2. 

Operation  of  railroad,  see  "Railroads,"  {  1. 

Pollution  of  water  course  in  city,  see  "Munic- 
ipal CJorporatlons,"  §  9. 

Shutting  off  water,  see  "Waters  and  Water 
(bourses,"  {  3. 

{    1.    Nature  and  cronnds  in  seneral. 

An  Injunction  restr.-iining  the  levy  of  a  tax 
to   pay    for   holding   primary   elections,   under 


*  Point  annotated.    See  ayllabna. 


Digitized  by 


Google 


1182 


62  ATLANTIC  RBPORTBR. 


Acts  1904,  p.  870,  c.  508,  heUI  properly  denied 
onder  the  facts. — Kenneweg  y.  Allegan;  Coanty 
Com'rs  (Md.)  249. 

Certain  interference  of  defendants  with 
plaintiff's  title  held  not  of  itself  sufficient  to 
authorise  the  issuance  of  an  injunction.— Cars- 
well  T.  SwindeU  (Md.)  956. 

*£:<)uity  will  not  retain  jurisdiction  of  a 
bill  to  enjoin  trespass  where  there  is  nothing 
to  show  the  inadequacy  of  the  legal  remedy. — 
Carswell  v.  Swindell  (Md.)  956. 

*The  mere  fact  that  the  constitution  of  an 
association  of  undertakers  and  liverymen  con- 
tains clauses,  the  obedience  of  which  would 
result  in  a  boycotting  of  complainant,  did  not 
entitle  him  to  an  injunction. — Van  Tier  Flaat 
T.  Undertakers'  &  Liverymen's  Ass'n  of  Passaic 
County  (N.  J.  Ch.)  453. 

Plaintiff  hdd  entitled  to  an  injunction  re- 
straining defendant  company  from  intervening 
and  with  a  strong  hand  preventing  plaintiff's 
workmen  from  constructing  certain  work  con- 
templated by  a  lease  which  defendant  had  made 
to  plaintiff. — Hoboken  &  M.  R.  Co.  v.  Jersey 
City,  H.  &  P.  Ry.  Co.  (N.  J.  Ch.)  539. 

Company  obtaining  secret  process  from  an- 
other company,  which  had  procured  it  fraud- 
ulently, held  not  entitled  to  restrain  its  use  by 
a  third  company. — Vulcan  X>etinning  Co.  r. 
American  Can  Co.  (N.  J.  Ch.)  881. 

(   2.    Snbjeota  of  proteotlon  and  relief. 

•The  grantor,  in  a  conveyance  of  property 
"for  the  sole  use  and  behoof  of  a  public  park," 
is  entitled  to  enjoin  a  violation  of  the  terms 
of  the  grant. — Bayard  v.  Bancroft  (Del.  Ch.)  6. 

A  complainant  who  showed  no  established 
undertaking  business,  or  the  ownership  of  any 
appliance  used  in  carrying  on  such  business,  can- 
not obtain  an  injunction  restraining  an  under- 
takers' and  liverymen's  association  from  boy- 
cotting him. — Van  Der  Plaat  v.  Undertakers'  & 
Liverymen's  Ass'n  of  Passaic  County  (N.  J. 
Ch.)  453. 

A  bill  in  equity  at  the  suit  of  citizens  of 
Allegheny  City  will  lie  to  restrain  the  city  of 
Pittsburg  and  its  municipal  officers  from  taking 
any  steps  to  annex  the  city  of  Allegheny  to 
the  city  of  Pittsburg  under  the  unconstitu- 
tional act  of  April  20, 1905  (P.  L.  221).— Sample 
V.  City  of  Pittsburg  (Pa.)  201. 

*  Under  bill  by  railroad  company  to  enjoin 
another  railroad  company  from  entering  on  its 
land  and  tearing  up  its  tracks,  injunction  held 
properly  granted. — -Donora  Southern  R.  Co.  v. 
Pennsylvania   R.  Co.   (Pa.)  367. 

Manufacture  of  specialties  in  violation  of  con- 
tract will  be  enjoined  at  the  suit  of  the  other 
party  to  the  contract. — S.  Jarvis  Adams  Co.  v. 
Knapp  (Pa.)   1112. 

i  3.    Aotlona  for  laJimetlonB. 

•Where  an  injunction  is  the  primary  relief  de- 
manded, and  the  bill  is  not  sufficient  to  sustain 
the  same,  it  is  i)roper  for  the  court  to  dismiss  the 
bill  on  the  merits  on  the  hearing  of  an  applica- 
tion to  dissolve  a  preliminary  injunction. — Davis 
V.  Baltimore  &  O.  R.  Co.  (Md.)  572. 

•Where  an  allegation  of  irreparable  Inpory 
is  made  in  a  bill  to  enjoin  a  trespass,  facta 
showing  that  the  apprehension  of  such  injury 
is  well  founded  must  also  be  stated. — Carswell 
V.  Swindell  (Md.)  956. 

Where  a  corporation  leased  its  business  to 
another,  and  they  were  both  complainants  in 
a  suit  for  an  injunction  to  restrain  interfei-ence 
with  such  business,  the  validity  of  the  lease 
was  immaterial. — Public  Service  Corp.  of  New 
Jersey  ▼.  De  Grote  (N.  J.   Ch.)  65;  Village 


of  Rtdgefield    Park   t.   Public    Service    Corp, 

of  New  Jersey,  Id. 

The  right  of  a  vendor  to  enforce  covenants  in 
a  court  of  equity  against  a  purchaser  held  barred 
by  laches. — Island  Heights  Ass'n  ▼.  Island 
Heights  Water  Power,  Gas  &  Sewer  Co.  (N.  J. 

Ch.)  773. 

•A  party  beneficially  Interested  in  the  enforce- 
ment of  a  restrictive  covenant  in  a  deed  con- 
veying land  for  specified  puriKses  only  mnst 
come  into  court  promptly,  in  order  to  obtain 
equitable  relief. — Island  Heights  Ass'n  t.  Island 
Heighto  Water  Power,  Gas  &  Sewer  Co.  (N.  J. 
Ch.)  773. 

{  4.     Permaneat    InJnnetioB    a»d    etiker 
relief. 

Complainant  in  a  suit  for  an  injunctioir 
held,  under  the  facts,  entitled  to  costs,  and 
also  on  an  injunction  against  such  complain- 
ant.— Public  Service  Corp.  of  New  Jersey  t. 
De  Grote  (N.  J.  Ch.)  66;  Village  of  Bidge- 
field  Park  v.  Public  Service  (S>rp.  of  New 
Jersey,  Id. 

I   S.    Vlolatloa  and  pvnisluneiit. 

Under  the  facts,  heU  that  certain  p^wms 
would  not  be  held  guilty  of  a  contempt  of  court 
l)y  interfering  with  the  enforcement  of  an 
injunction. — Public  Service  Corp.  of  New 
Jersey  v.  De  Grote  (N.  J.  (X)  65;  Village  ot 
Ridgefieid  Park  y.  Public  Service  Corp.  ot 
New  Jersey,  Id. 

IN  PAIS. 

Estoppel,  see  "Estoppel."  i  1. 

INQUISITION. 

Of  lunacy,  aee  "Insane  Persona,"  |  1. 

INSANE  PERSONS. 

Appointment  of  trustee  ot  insane  person  •• 
administrator,  see  "Eixecutors  and  Adminis- 
trators," {  1. 

(  I.     Inqnisitioiis. 

Order  superseding  inquisition  4n  lunacy  will 
not  be  granted  to  supersede  proce^inss  not 
affecting  property  rights. — In  re  Ellis  (N.  J. 
Ch.)  702. 

I  2.     Property  and  oenTeyanoes. 

A  contract  whereby  the  trustees  of  a  lunatic 
borrowed  moneys  hdd  such  that  it  would  not 
have  been  authorized  by  the  court — Dulaney 
V.  Devries  (Md.)  743. 

(  3.     Actions. 

The  assignee  of  a  leasehold  interest  of  a 
lunatic  held  entitled  to  judgment  in  ejectment 
against  the  lunatic's  guardian;  a  proper  tender 
of  consideration,  necessary  for  rescission  of  the 
assignment,  not  having  been  made. — Miller  y. 
Barber  (N.  J.  Sup.)  ^6. 

INSOLVENCY. 

See  "Assignments  for   Benefit  ot  Creditors": 

"Bankruptcy." 
Of  corporation,  see  "Corporations,"  f  6. 
Of  insurance  company,  see  "Insurance,"  |  I. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  {  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J18. 


*  Point  annotated.    See  syllabns. 
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INSURANCE 

Operation  of  promise  to  pa;  iDsttrance  loaa  as 
accord,  aee    'Accord  and  Satisfaction." 

Pleading  limitations  in  action  on  policy,  see 
"Limitation  of  Actions,"  }  4. 

Bednction  of  damages  by  insurance,  see  "Dam- 
a»es."  I  1. 

i   1.    Insvamaee  eompMkles. 

The  polior  holders  of  an  insurance  company 
are  not  liable  as  partners  to  the  creditors,  it 
being  a  stock  company,  and  the  management  of 
its  affairs  being  in  the  hands  of  directors  and 
officers  chosen  by  the  stockholders. — ^Etetts  ▼. 
Oonnecticnt  Life  Ins.  Ck>.  (Conn.)  345. 

Under  10  Sp.  Laws,  p.  616,  and  the  con- 
stitntion  and  by-laws  of  an  insurance  company, 
money  derived  from  judgments  against  stock- 
holders for  the  amounts  due  on  their  stock  held 
to  belong  to  the  working  capital,  and  liable  for 
the  payment  of  the  claims  of  policy  holders. — 
Bette  T.  Connecticut  Life  Ins.  Co.  (Conn.)  845. 

Under  Gen.  St.  1902.  (S  3607.  3611,  on  the 
application  of  the  receiver  of  an  insolvent  in- 
surance company,  a  direction  that  the  accrued 
interest  on  the  funds  received  from  the  State 
Treasurer  and  the  principal  be  applied  as  a 
trust  fund  for  the  policy  holders  was  proper. 
— Betts  T.  Ck>nnecticut  IJfe  Ins.  Co.  (Conn.) 
846. 

Gen.  St.  1902,  H  3646,  3664.  held  not  to  au- 
thorize the  court  or  the  commissioner  to  apply 
assets  in  disregard  of  the  equities  created  by 
statute  and  the  charter  and  by-laws  of  the  in- 
surance company. — Betts  t.  Connecticut  Life 
Ins.  Co.  (Conn.)  346. 

Limitations  begin  to  run  in  favor  of  member 
of  mutual  insurance  company  from  date  of  de- 
cree authorizing  assessment — Schofleld  t.  Tur- 
ner (Pa.)  106& 

S  S«     Th«  eeatrmet  Im  peiieral. 

Where  an  application  for  life  insurance  was 
signed  in  blank  and  delivered  to  the  agent  of  the 
insurer  to  be  filled  in  from  information  contained 
in  a  former  applicatimi,  the  answers  in  the  sec- 
ond application  held  not  such  necessary  inferen- 
ces from  those  contained  in  the  first  as  to  t>e 
binding  upon  the  applicant. — Hewey  ▼.  Metro- 
poliUu  Life  Ins.  Co.  (Me.)  600. 

*Where  an  application  for  life  insurance  was 
signed  in  blank  and  delivered  to  an  agent  of  the 
company  to  be  filled  out  from  information  con- 
tained in  a  previous  application,  the  applicant 
was  bound  by  the  second  application  if  the  agent 
filled  it  out  in  accordance  with  the  first  one,  but 
not  otherwise. — Hewey  t.  Metropolitan  Life 
Ins.  Co.  (Me.)  600. 

•An  application  for  life  insurance,  signed  in 
blank,  by  one  desiring  insurance,  and  filled  in  by 
the  company  or  its  agents,  should  be  construed 
more  favorably  to  the  applicant. — Hewey  t. 
Metropolitan  Life  Ins.  Co.  (Me.)  600. 

Where  an  insurance  company  or  its  agents  un- 
dertake to  fill  in  an  application  from  a  previous 
application  or  statement  made  by  applicant,  it 
should  be  held  to  the  strictest  adherence  to  the 
terms  of  such  application. — Hewey  v.  Metropoli- 
tan Life  Ins.  Co.  (Me.)  600. 

I  8.  AToldaace  of  poUey  for  mlsrepre- 
sentetioa,  fraud,  or  lireaoli  of 
warranty  or  eonaltloii. 

*In  order  to  defeat  the  claim  of  an  insured  on 
the  ground  that  the  insured  made  misrepreaenta- 
tions,  the  company  must  show  that  the  repre- 
sentations were  his,  and  not  mistakes  or  mis- 
representations of  its  own. — Hewey  v.  Metro- 
politan  Life  Ins.  (^.  (Me.)  600. 


I  4.  Forfeltnr*  of  poUoy  for  breaeli  of 
promissory  ^rarraaty,  ooToaaati 
or  ooBdltloa  snlMoavoat. 

Bev.  St.  1883,  c.  49,  declaring  that  a  change 
in  the  occupation  of  the  property  should  not 
affect  a  policy  of  insurance  unless  it  materially 
increase  the  risk,  was  expressly  repealed  Iqr 
Laws  1896,  p.  19,  c.  18,  f  3.— Knowlton  t. 
Patrons'  Androscoggin  Mut  Fire  Ins.  Co.  (Me.) 
289. 

Where  the  provisions  of  a  standard  policy  as 
to  the  effect  of  the  vacancy  of  the  insured 
premises  for  30  days  are  modified  by  a  rider  at- 
tached to  the  policy,  under  Bev.  St.  c.  49,  S  4, 
the  contract  as  shown  by  the  rider  governs. — 
Knowlton  y.  Patrons'  Androscoggin  Mat.  Fire 
Ins.  Co.  (Me.)  289. 

Under  standard  policy,  as  prescribed  by  Laws 
1806,  p.  14.  c.  18,  the  question  of  material  in- 
crease of  the  risk  from  vacancy  or  nonoccn- 
pancy  is  not  open  to  question. — Knowlton  v. 
Patrons'  Androscoggin  Mut.  Fire  Ins.  Co.  (Me.) 
289. 

Buildings  insured  held  "personally  unoccu- 
pied" without  the  consent  of  the  company  for 
more  than  10  days  preceding  their  destruction 
within  a  policy  providing  that  such  nonoccu- 
pancy  shonld  render  the  policy  void. — Knowlton 
y.  Patrons'  Androscoggin  Mut.  E'ire  Ins.  Co. 
(Me.)  289. 

*A  beneficiary  held  to  have  no  claim  under  a 
life  policy  abandoned  by  the  insured  and  cancel- 
ed by  the  company. — Price  y.  Mutual  BMerye 
Life  Ins.  Co.  (Md.)  1040. 

Where  the  sole  owner  o?  an  insured  dwelling 
house  executed  a  written  agreement  to  sell  the 
property  in  fee  to  the  tenant  in  possession,  such 
act  held  to  cause  a  change  in  interest,  title,  and 
possession  sufficient  to  avoid  the  policy. — <3ru- 
nauer  y.  Westchester  Fire  Ins.  Co.  (N.  J.  Err. 
&  App.)  418. 

t  S.  Estoppel,  ^ralyer,  or  acroeaioats 
affeetliiaE  rifht  to  aTold  or  for- 
feit poUey. 

Forfeiture  of  plaintiff's  policy  by  nonocca- 
pancy  held  not  waived  by  the  company  by  the 
acceptance  of  the  payment  of  certain  assess- 
ments.— Knowlton  y.  Patrons'  Androscoggin 
Mut.  Fire  Ins.  Co.  (Me.)  289. 

*An  insurance  company  may  waive  any  con- 
dition of  the  policy  inserted  therein  for  its  own 
benefit. — Graham  v.  Security  Mut.  Life  Ins.  Co. 
(N.  J.  Err.  &  App.)  681. 

The  forfeiture  of  an  insurance  policy  is  not 
favored,  and  courts  are  always  prompt  to  seize 
hold  of  any  circumstance  to  indicate  an  election 
to  waive  a  forfeiture. — Graham  v.  Security  Mut. 
Life  Ins.  Co.  (N.  J.  Err.  &  App.)  681. 

It  is  always  open  on  behalf  of  the  insured  to 
show  a  waiver  of  the  conditions  or  a  course  of 
conduct  on  the  part  of  the  insured  showing  that 
a  forfeiture  would  not  be  exacted. — Graham  y. 
Secarity  Mut.  Life  Ins.  Co.  (N.  J.  Err.  &  \m.) 
681. 

I   6.    Hotlce  and  proof  of  loos. 

•Failure  to  produce  books  of  account  held 
no  defense  to  action  on  insurance  policy. — 
Seibel  v.  Firemen's  Ins.  Co.  (Pa.)  101. 

}   7.    Actions  on  pollolos. 

Evidence  held  insufficient  to  show  transfer  of 
insurance  policy  by  a  declaration  of  trust. 
— Northwestern  Mut  Life  Ins.  Oo.  y.  CoUamore 
(Me.)  662. 

A  beneficiary  under  a  life  policy  held  not 
entitled  to  recover  for  breaches  by  the  insur- 
ance company  of  its  contract  with  Insured. — 
Price  y.  Mutual  Beserve  Life  Ins.  Co.  (Md.) 
1040. 
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*A  provisioQ  of  a  poltc;  fixing  the  time 
within  which  an  action  could  not  be  maintained 
held  binding  on  insured. — Davis  v.  United  States 
Health  &  Accident  Co.   (N.  H.)  728. 

*A  provision  hi  a  policy  that  no  action  could 
be  maintained  until  three  months  after  proof 
of  loss  held  not  waived  by  a  waiver  of  proof 
of  loss. — Davis  v.  United  States  Health  & 
Accident  Co.    (N.   H.)    728. 

Evidence  held  sufficient  to  show  waiver  of 
forfeiture  of  policy  for  nonpayment  of  premi- 
uma— Graham  v.  Security  Mut.  Life  Ins.  Co. 
(N.  J.  Err.  &  App.)  681. 

•Whether  a  binding  contract  of  insurance  had 
been  entered  into  held  a  question  for  the  jury. 
— Grossbanm  Ceramic  Art  Syndicate  v.  German 
Ins.  Co.  of  Freeport  (Pa.)  1107;  Same  ▼. 
Potomac  Ins.  Co.  of  District  of  Columbia,  Id. 

It  was  not  error  for  the  court  to  direct  the 
jury  to  consider  the  correspondence  between 
plaintiff  and  defendant's  brokers  in  determining 
whether  a  parol  contract  of  insurance  had  been 
entered  into. — ^Irossbaum  Ceramic  Art  Syndi- 
cate V.  German  Ins.  Co.  of  Freeport  (Pa.) 
1107;  Same  v.  Potomac  Ins.  Co.  of  District  of 
Columbia,  Id. 

i  8.    MntiuU  IteneAt  lasnraaee. 

Beneficial  association  held  not  anthorised  to 
limit  by  subsequent  by-law  its  original  con- 
tract with  insured  by  providing  that  no  i>enefit 
shall  be  paid  in  case  he  shall  commit  saidde. — 
Sautter  v.  Supreme  Oondave  Improved  Order 
of  Heptasophs  (N.  J.  Sup.)  529. 

Certificate  of  benefit  society  held  payable 
on  death  of  member  to  bis  heirs. — In  re  Har- 
ton's  Estate  (Pa.)  1058;  Appeal  of  Orr,  Id. 

Change  of  constitution  of  benefit  society  held 
not  to  affect  a  change  in  the  beneficiaries  of 
certificate  issued  before  the  change. — la  re 
Barton's  Estate  (Pa.)  1058;  Appeal  of  Orr,  Id. 

In  action  against  benefit  association  on  death 
certificate  held  error  not  to  direct  verdict  for 
defendant. — ^Dinan  v.  Supreme  Council  Catholic 
Mut.  Ben.  Ass'n  (Pa.)  1067. 

INTENT. 

Criminal,  see  "Criminal  Law,"  J  1. 

Of  parties  to  conveyance,  see  "Deeds,"  |  2. 

INTEREST. 

Allowance  of,  on  accounting  by  partners,  see 
"Partnership,"  {  2. 

Place  where  usurious  interest  is  taken  as  dis- 
orderly house,  see  "Disorderly  House." 

On  particular  classes  of  liabilities. 

Claims  for  sick  benefits,  see  "Beneficial  Associ- 
ations." 

Legacies,  see  "Wills,"  f  14. 

Liability  for  retention  of  property  by  junior 
lien  holder  on  marshaling  assets,  see  "Marshal- 
ing Assets  and   Securities." 

Shares  in  corporation,  see  "Corporations,"  )  2. 

{   1.   Time  and  oompntatloii. 

In  suit  for  accounting  for  property  transfer- 
red by  wife  to  husband,  interest  held  proper- 
ly allowed  only  from  date  of  decree. — Safe 
Deposit  &  Trust  Co.  of  Baltimore  v.  Git- 
tings  (Md.)  1033;  Gittings  v.  Safe  Deposit  & 
Trust  Co.  of  Baltimore,  Id. 

A  decree  for  the  payment  of  a  sum  of  money 
after  complainant  had  tendered  certain  security 
held  only  to  carry  interest  from  the  date  of  such 
tender.— Moore  v.  Durnan  (X.  J.  Ch.)  327. 


INTERROGATORIES. 

To  witnesses,   see  "Depositions.'* 

INTESTACY. 

See  "Descent  and  Distribution.'* 

INTOXICATING  LIQUORS. 

Amount  of  liquor  dealer's  bond  as  Uqttida.ted 
damages,  see  "Damages,"  {  2. 

Certified  questions  in  prosecution  for  offense 
against  liquor  laws,  see  "Criminal  Law."  i  IS. 

Competency  of  evidence  in  general  in  prooecn- 
tion  for  offense  against  liquor  laws,  aee 
"Criminal  Law,"  i  7. 

Conclusiveness  of  determination  of  board  of 
commissioners,  see  "Judgment,"  $  5. 

Documentarjr  evidence  in  prosecution  for  of- 
fense against  liquor  laws,  see  "Criminal 
Law,"  {  10. 

Election  between  counts  in  prosecntion  for  vio- 
lation of  liquor  laws,  see  "Indictment  and 
Information,''  i  3. 

Evidence  of  other  offenses  in  prosecotioo  for 
offense  against  liquor  laws,  see  "CrimiBal 
Law,"  t  6. 

Examination  of  witnesses  in  prosecution  for 
violation  of  liquor  laws,  see  "Witnesses,"  i  2. 

Forgery  of  prescription  for  liquor,  see  "For- 
gery.'' 

Instructions  in  general  in  prosecution  for  offense 
against  liquor  laws,  aee  ''Criminal  Law,"  {  13. 

Persons  entitled  to  allege  invalidity  of  Uqncr 
law,  see  "Constitntional  Law,"  g  1. 

Revocation  of  license  as  impairing  contract, 
see  "Constitutional  Law,"  {  6. 

{    1.    Power  to  eontool  tralBe. 

*The  right  to  sell  liquor  is  not  a  natmal 
right,  but  one  which  the  state  may  restrict  or 
absolutely  take  away.— State  t.  Corron  (N.  H.) 
1014. 

{  2.     Iileensea  and  taxes. 

Sureties  on  liquor  dealer's  bond  held  liable 
for  any  judgment  enforceable  against  sacfa 
dealer.— State  v.  CorrMi  (N.  H.)  1044. 

*The  conviction  of  a  liqaor  licensee  for  vio- 
lating Laws  1903,  p.  81,  c.  95,  held  not  a  con- 
dition precedent  to  the  right  of  the  state  to 
maintain  an  action  for  breach  of  his  bond. — 
State  V.  Orron  (N.  H.)  1044. 

A  resolution  of  a  board  of  excise  commis- 
sioners transferring  a  liquor  license  to  one  of 
its  members  who  was  present  and  voted  for 
the  resolution  is  voidable  on  certiorari. — Treefts 
V.  Board  of  Excise  Com'rs  of  City  of  Lamlxit- 
ville  (N.  J.  Sup.)  1004. 

Amendment  of  petition  for  liquor  license 
held  error  where  it  would  introduce  into  the  pe- 
tition other  facts  than  those  stated  at  the  time 
of  verification.— In  re  Matthew  (Pa.)  837;  In 
re  Regan  (Pa.)  841;  In  re  Mclntyre,  Id.;  In 
re  Tressler,  Id. ;  In  re  Kyle,  Id^  In  re  Straub, 
Id. ;  In  re  Falknor,  Id. ;  In  re  Bloom,  Id. 

Bond  filed  with  petition  for  liquor  license 
held  not  to  defeat  the  application  because  space 
for  proposed  sureties'  names  is  not  filled  in. — 
In  re  Matthew  (Pa.)  837;  In  re  Regan  (Pa.) 
841 ;  In  re  Mclntyre,  Id. ;  In  re  Tressler,  Id. ; 
In  re  Kyle,  Id. ;  In  re  Straub,  Id. ;  In  re  Falk- 
nor, Id. ;    In  re  Bloom,  Id. 

I   3.    Regulations. 

Gen.  St  1902,  §g  2722,  2726,  held  to  antborite 
a  town  agent  for  the  sale  of  intoxicating 
liquors  to  delegate  his  authority  to  subagents. — 
State  V,  Marley  (Conn.)  85, 
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4.     Offense*. 

•Under  Rev.  St.  1903,  c.  29,  {  40,  any  liqoor 
ontaioiDg  alcohol  to  such  an  extent  that  it  may 
«  drank  as  a  beverage  in  sacb  quantities  as  to 
roduce  intoxication  is  intoxicating  liquor. — 
feints  T.  LePage  (Me.)  605. 

A  llqnor  licensee  could  not  be  convicted  (or 
iolating  I^aws  1003,  p.  86,  c.  95,  where  the  act 
onstituting  such  Tiofation  was  the  act  of  his 
ervant,  not  authorized  nor  ratified  by  him. — 
State  T.  Corron  (N.  H.)   1044. 

*Tbe  act  of  1902  held  not  to  exclude  from  the 
erm  "intoxicating  liquor"  medicinal  prepara- 
ions,  fluid  extracts,  and  toilet  articles  of  which 
Icohol  is  the  solvent  principle. — State  v. 
Crinski  (Vt)  ST. 

On  a  prosecution  for  keeping  intoxicating  Hq- 
lor  for  sale  without  authority,  as  respects 
xtracts,  tinctures,  essences,  and  compounds 
laving  a  legitimate  use  for  medicinal  or  toilet 
lurposes,  the  question  is  not  merely  whether 
hey  contain  more  than  1  per  cent  of  alcohol,  but 
ilso  whether  the  articles  are  sold  to  be  used  as 
I  l)everage.— State  v.  Costa  iYt.)  38. 

I  6.     Oriaalaol  proseontioBS. 

The  unlawful  sale  of  liquor  to  an  intoxicated 
terson,  prohibited  by  Laws  190S,  p.  92.  c.  95, 

15,  held  witbitt  section  33,  and  not  within 
ection  28.— State  v.  Corron  (N.  H.)  1044. 

'Under  Gen.  Laws,  c.  92,  {  2,  and  Court  and 
Practice  Act  1005,  p.  44.  c.  10,  {  150,  district 
ourt  held  without  jurisdiction  to  try  and  deter- 
nine  a  prosecution  for  maintaining  a  liqnw 
tuisance.— State  v.  CoUina  (R.  I.)  lOia 

On  a  prosecution  for  keeping  for  sale  intoxi- 
»ting  liquors  without  a  license,  held  proper  to 
>ermit  the  state  to  show  that  at  the  time  of 
:he  search  two  men  under  the  influence  of 
iquor  were  wrangling  over  a  bottle. — State  t. 
KrinskI  (Vt.)  37. 

On  a  prosecution  for  keeping  for  sale  in- 
»xicating  liquors  without  a  license,  certain 
estimony  as  to  the -kind  of  bottles  in  which 
nedicinal  Jamaica  ginger  is  commonly  sold  held 
>roper. — State  v.  Krinski  (Vt.)  37. 

On  a  prosecution  for  keeping  for  sale  in- 
:oxicating  liquor  without  a  license,  an  instruc- 
ion  as  to  a  certain  preparation  found  on  the 
iremises  held  not  arroneous. — State  v.  Krinski 
Vt.)  37. 

On  prosecntion  for  keeping  intoxicating  liq- 
lor  with  intent  to  sell  the  same  without  author- 
ty,  held  not  error  for  the  officer  who  searched 
lefendant's  premises  to  testify  that  he  made 
he  search  by  virtue  of  a  warrant  for  Intoxi- 
ating  liquor.— State  v.  Costa  (Vt.)  38. 

On  a  prosecntion  for  keeping  intoxicating  liq- 
lor  with  intent  to  sell  the  same  without  author- 
ty,  held  proper  to  refuse  to  permit  dealers  to 
estify  that  they  kept  the  malt  extract,  found 
n  defendant's  place  of  business,  for  sale  openly 
ind  visibly. — State  v.  (^ta  (Vt)  38. 

On  a  prosecution  for  keeping  intoxicating  liq- 
lor  with  intent  to  sell  the  same  without  author- 
ty,  certain  testimony  held  properly  admitted 
IS  tending  to  show  defendant's  intent  in  selling 
he  preparation  in  question. — State  v.  Costa 
Vt.)  38. 

On  a  prosecntion  for  keeping  intoxicating  Uq- 
lor  with  intent  to  sell  the  same  without  author- 
ty,  it  was  not  error  to  refuse  to  permit  the 
nanufactnrer  of  a  malt  extract,  found  in  de- 
'endant's  place  of  business,  to  testify  as  to 
he  percentage  of  alcohol  in  the  other  medicines 
nanofactured  by  his  firm. — State  v.  (3oata 
Vt)  38. 

On  a  prosecution  for  keeping  intoxicating  liq- 
lor  with  intent  to  sell  the  same  without  author- 


ity, hdd  proper  to  admit  evidence  aa  to  the  use 
of  the  malt  extract  in  defendant's  place  of 
business  for  the  same  purposes  as  icertain 
proprietary  articles,  and  that  such  articles  were 
nonintoxicating. — State  v.  Costa  (Vt)  38. 

On  a  prosecution  for  keeping  intoxicating  liq- 
uor for  sale  without  authority,  it  was  prope.* 
to  permit  the  amount  of  alcohol  and  the  other 
ingredients  of  the  extract  found  in  defendant's 
place  of  business  to  be  shown. — State  v.  Costa 
(Vt.)  38. 

On  a  prosecution  for  keeping  Intoxicating 
liquor  with  intent  to  sell  the  same  without 
authority,  held  that  defendant's  '  claim  as  to 
the  medicinal  character  of  the  alcbolic  prep- 
aration found  in  his  place  of  business  was 
sufficiently  presented  to  the  jury. — State  v. 
Costa  (Vt.)  38. 

On  a  prosecution  for  keeping  intoxicating  liq- 
uor with  intent  to  sell  the  same  without  author- 
ity, an  instruction  that  if  the  preparation  in 
question  was  bought  and  used  as  a  beverage 
l>ecause  of  the  intoxicating  ingredients  in  it. 
it  was  a  beverage,  held  not  erroneous  in  view  of 
other  instructions. — State  v.  Costa  (Vt)  38. 

On  a  prosecution  for  keeping  intoxicating  liq- 
uor for  sale  without  authority,  an  instruction 
that  the  question  was  not  as  to  the  possibility 
of  an  ordinary  man  drinking  enough  of  the 
preparation  in  question  to  intoxicate  him  kehl 
not  erroneous. — State  v.  Costa  (Vt)  88. 

*An  information  under  Acts  1902,  p.  92, 
No.  90,  forbidding  the  sale  of  Intoxicating  liq- 
uor except  in  accordance  with  the  provisions  of 
the  act  need  not  show  how  the  liquor  was  kept 
or  exjxieed  further  than  by  following  the  lan- 
guage of  the  statute. — State  v.  Paige  (Vt)  1017. 

*An  information  under  Acts  1902,  p.  98,  No. 
90.  S  21,  for  the  illegal  sale  of  liquor,  need 
not  specify  the  kinds  of  liquor  kept  or  expos- 
ed.—State  V.  Paige  (Vt.)  1017. 

•Under  Acta  1902,  p.  98,  No.  90,  {  21,  an 
information  for  the  illegal  sale  of  liquor  need 
not  negative  the  exception  of  the  statute. — State 
V.  Paige  (Vt.)  1017. 

{   6.    Searches,  aalaiu«a,  and  forfeitures. 

A  demurrer  to  a  complaint  and  a  search 
warrant  issued  thereunder  will  reach  defects 
in  the  warrant  as  well  as  those  in  the  com- 
plaint—State T.  Duane  (Me.)  80. 

i  7.    Klchts  of  property  and  eoatraota. 

•It  Is  immaterial  whether  plalntills  in  selling 
intoxicating  liquors  had  any  knowledge  for  what 
purpose  they  were  purchased,  if  they  were  in- 
tended ^  the  purchasers  for  illeral  sale  in  the 
state. — Heinti  v.  LePage  (Me.)  606. 

*Au  action  for  the  price  of  intoxicating  liquors 
sold  contrary  to  law  cannot  under  Kev.  St. 
1903,  c.  29, _i  64,  be  mainUIned  in  the  couru  of 
the  state.— Heintz  v.  LePage  (Me.)  60S. 

INTOXICATION. 

As  a  defense  to  criminal  prosecntion,  see  "Crim- 
inal Law,"  S$  2,  5. 

INVENTORY. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," (  2. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  {  8. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  i  6. 
Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  {  3. 
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JAILS. 

Liability  of  city  for  injaries  to  prisoner,  we 
"Municipal  Corporations-,"  {  9. 

JEOPARDY. 

Former  jeopardy  as  bar  to  prosecution,  see 
"Criminal  Law,"  {  4.    ■ 

JOINDER. 

Of  eanses  of  action,  see  "Action,"  |  8. 

Of  husband  and  wife  in  action,  see  "Husband 

and  Wife,"  S  5. 
Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  i  3. 
Of  parties,  aee  "Bqnity,"  S  2. 

JOINT  LIABILITIES. 

Kew  promise  after  bar  by  limitations,  aee  "Limi- 
tation of  Actions,"  {  3. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 
Creation  by  will,  aee  "Wills,"  f  IL 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 
Power  to  revoke  appointment  of  committee  in 

partition,  see  "Partition,"  {  2. 
Retroactive  operation  of  statute  relating  to  al- 
lowance or  amendment  of  exceptions  on  death 
of  judge,  see  "Constitutional  Law,"  f  7. 

I   1.    MaaiMllflestloa  to   set. 

A  register  of  wills,  who  was  the  great-uncie 
of  the  wife  of  one  of  the  petitioners  for  re- 
view, held  disqualified  by  relationship  and  in- 
terest to  hear  the  petition. — Laytoo  ▼.  Jacobs 
(Del.  Super.)  esi. 

JUDGMENT. 

Award  °  of    arbitrators,    see    "Arbitration    and 

Award,"  i  2. 
Decisions  of  courts  in  general,  see  "Courts," 

«  1. 

In  ejectment  as  bar  to  compensation  in  con- 
demnation proceedings,  see  "Bminent  Do- 
main." i  2. 

Interest  on  decree,  see  "Interest" 

On  pleadings,  see  "Pleading,"  {  T. 

Review,  see  "Appeal  and  Error";  "Audita 
Querela." 

In  particular  dvU  acUons  or  proceedings. 

See  "Garnishment,"  i  4. 

Foreclosure  of  railroad  mortgage,  see  "Rail- 
roads," f  8. 

For  redemption,  see  "Mortgages,"  f  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  (  15. 

Personal  judnnent  for  deficiency  on  foreclo- 
sure, see  "Mortgages,"  {  5. 

f   !•    By  •oafession. 

*Rule  to  open  judgment  entered  on  judgment 
note  given  counsel  by  client  when  in  serious 
difficulties  held  improperly  denied. — McDermott 
V.  Bennett  (Pa.)  637 ;  JohnstM  t.  Same,  Id. 

i  S.    By  aefavlt. 

A  judgment  by  default  held  not  a  final  judg- 
ment—Sharp V.  Bates  (Md.)  747. 

A  decree  admitting  a  will  to  probate  AeM  not 
a  default  decree  within  Oen.  Laws  1896,  c.  251, 


U 


2,  relating  to  new  trials. — Seward  ▼.  Johnma 
'   I.)  669. 

'Where,  in  attachment  against  a  nonremdwit, 
there  was  no  service  on  the  debtor,  and  no 
appearance,  the  suit  was  in  rem,  and  peraonal 
judgment  was  void. — French  v.  White  (Vt)  35. 

}   3.    Ob  trial  of  taanea. 

In  an  action  against  joint  defendants,  a 
judgment  by  default  against  one  of  the  de- 
fendants vitiates  a  joint  judgment  against 
both. — Patterson  v.  Jarmon  (Del.  Soper.)  8. 

*Oen.  St  p.  2336,  {  2,  authorizing  pUintiC 
to  proceed  to  judgment  against  one  of  two  joint 
debtors  properly  brought  into  court,  hcU 
valid. — Sayre  ft  Fisher  Co.  v.  Oriefen  (N.  J. 
Sup.)  993. 

I  4.    Opeains  or  Taoatliis. 

A  person's  failure  to  contest  the  probate  «t  a 
will  held  not  the  result  of  accident,  mistake,  or 
any  unforeseen  cause,  within  Gen.  Laws  i^S6, 
c  251,  S  2,  relating  to  new  trials. — Seward  v. 
Johnson  (R.  I.)  568. 

A  creditor  of  an  heir  who  did  not  become  a 
party  to  proceedings  for  the  probate  of  the  will 
of  the  ancestor,  as  authorised  by  Gen.  Lam 
1896,  c.  248,  {  7,  held  not  a  party  to  the  pro- 
ceedings within  chapter  251,  (2,  relating  to  new 
trials. — Seward  v.  Johuion  (R.  L)  569. 

A  creditor  of  an  atisent  heir  held  not  entitled 
to  represent  the  heir  in  a  petition  for  a  nev 
trial  after  the  probate  of  a  will  disinheriting  Ike 
heir. — Seward  v.  Johnson  (R.  I.)  669. 

I  5.    CoaelnsiTeaeaa  of  adjadieatiaB. 

Facts  not  made  a  part  of  the  judgment  or  the 
record,  but  found  only  for  the  purpose  of  ena- 
bling an  appeal  to  be  taken,  are  not  adjudicated 
facts,  binding  in  a  subsequent  action  betwea 
the  same  parties. — In  re  Nichols  (C!onn.)  610. 

The  appointment  of  a  conservator  of  a  testa- 
tor in  1903  held  not  conclusive  aa  an  adjadics- 
tion  on  the  question  of  his  capacity  to  execnte  a 
will  in  1890.— In  re  Nichols  (Conn.)  610. 

A  determination,  bi  a  suit  to  foreclose  a  mort- 
gage, as  to  the  superiority  of  the  mortgage  to 
otiier  incumbrances,  held  not  to  determine  the 
relative  priority  as  to  those  who  might  there- 
after hold  the  liens  which  ♦ere  the  subject  of 
foreclosure.— Cronan  v.  Oorbett  (Ckinn.)  662. 

In  an  action  on  a  liquor  bond,  a  determinaticii 
of  the  board  of  commissioners,  under  Lain 
1903,  p.  88,  c.  95,  S  14,  that  the  liquor  dealer 
had  violated  the  act  and  that  his  twnd  should 
be  canceled,  held  conclusive  of  sudi  fact  in  an 
action  on  tibie  bond. — State  t.  C!orron  (N.  B.) 
1044. 

Under  Laws  1903,  p.  81,  c.  95,  and  Laws 
1905,  p.  532,  c.  117,  §  10,  the  acquittal  of  a 
liquor  dealer  for  an  act  alleged  to  constitute 
a  breach  of  bis  bond  held  not  res  judicata  of 
his  liability  thereon. — State  v.  Orron  (N.  B.) 
1044. 

i  6.     Iilea. 

Lessors  of  coal  mines  held  to  retain  an  interest 
in  the  coal  to  which  a  iioi  of  a  judgment  was 
attached. — CkMlbaugb  V.  Lehigh  ft  Wilkes-Barre 
Coal  0>.  (Pa.)  94. 

{  7.    Forelsa  Jndicmenta. 

*A  court  is  without  power  to  adjudge  the  de- 
cree of  any  other  court  binding,  or  punish  for 
the  violation  thereof. — S.  Jarvis  Adams  (3o.  v. 
Knapp  (Pa.)   1112. 

*A  court  in  Pennsylvania  is  without  Juris- 
diction to  enforce  a  decree  of  another  stattk — 
S.  Jarvis  Adams  Co.  T.  Knapp  (Pa.)   1U3. 


*  Point  aimotstsd.    See  syUalraa. 
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I    S.      VaymoBt,  aatUf  aetloB,  aiercer,  aad 
dlaeharce. 

The  failure  of  a  jadgment  debtor  to  file  a 
complaint,  under  Oen.  St  1902,  f  654,  held  not 
to  preclude  the  court  from  allowing  a  set-off  to 
tbe  jadgment  b;  directing  an  egnitabie  applica- 
tion of  the  aaseta  in  tbe  hands  of  a  receiver  in 
satisfaction  of  claims  proved  against  an  in- 
solvent insurance  company. — Betts  t.  Connecti- 
cut Life  Ids.  Co.  (Conn.)  345. 

JUDICIAL  POWER. 

Sm  "Coiutitntional  Law,"  |  2. 

JUDICIAL  SALES. 

Of  land  ••  bar  to  dower,  see  "Dower,"  |  2. 
Of  land  supporting  building  erected  under  parol 

license,  see  "Licenses,"  {  1. 
Of  property  of  decedent,  see  "Executoia  and 

Administrators,"  S  6. 
On  execution,  see  "Execution,"  |  8. 

JURISDICTION. 

Amonnt  in  eontroversv,  see  "Appeal  and  Er- 
ror," f  1;  "Bqulty,*»  |  1;  "Justices  of  tbe 
Peace,"'  8  2. 

Demurrer  for  want  of,  in  equity,  see  "Equity," 
i  8. 

yuritdicUon  of  particular  aeUona  or  prooeeding$. 

See  "Divorce,"  i  8. 

Accounting   by    executor,   see   "Executors   and 

Administrators,"  f  8. 
Appointment  of  trustee,  see  "Trusts,"  f  8. 
By  or  against  trustee,  see  "Trusts,"  {  4. 
For  violation  of  liquor  laws,  see  "Intoxicating 

Liquors,"  i  5. 
Setting  aside  will,  see  "Wills,"  f  4. 

Special  j^erUcUctUms. 
See  "Equity,"  J  1.  * 

Particular  courts,  see  "Courts." 

JURY. 

Custody  and  conduct,  see  "Criminal  Law," 
$  18;  "Trial,"  (  6. 

Disqualification  or  misconduct  ground  for  new 
trial,  see  "Criminal  Law,"  i  14;  "New  Trial," 
i  2. 

Instructions  in  civil  actions,  see  "Trial,"  {  5. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law."  {  13. 

Plea  in  abatement  on  ground  of  disqualification 
of  juror,  see  "Criminal  Law,"  J  4. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
I  *" 

Questions  for  jury  in  criminal  prosecutions,  see 
"Criminal  Law,"  $  13. 

Refosal  of  jury  trial  in  common  law  action 
as  denial  of  due  process  of  law,  see  "Con- 
stitutional Law,"  }  10. 

Refusal  of  jury  trial  in  common  law  action  as 
denial  of  equal  protection  of  law,  see  "Con- 
stitutional Law,''   §  9. 

Taking  case  or  question  from  jury  at  trial,  see 
"Trial,"  8  4. 

Verdict  in  civil  actions,  see  "Trial,"  |  7. 

i   1.    Rlcht  to  trial  1>7  Jorr. 

•A  suit  heid  one  exclusively  within  the  juris- 
diction of  equity,  so  that  there  was  no  absolute 
ri^t  to  a  trial  by  jury. — Curtice  v.  Dixon  (N. 
H.)  492. 

Act  April  23,  1903  (P.  L.  274),  providing  for 
the  control  of  dependent  and  incorrigible  chil- 
dren, is  not   unconstitutional   as   depriving   a 


child  ot  the  right  to  trial  by  Jury. — Common- 
wealth v.  Fisher  (Pa.)  198. 

Oen.  Laws  1896,  c.  261,  f  11,  authorising  tbe 
Supreme  Court  to  direct  judgment  without  any 
further  trial  br  jury,  held  not  violative  <K 
Const,  art.  1,  {  15,  declaring  that  the  right 
of  rrini  by  jury  shall  remain  inviolate  ^  I. 
Chnrttr.  Pub.  Laws  R.  I.  1636-17(K5,  p.  26,  and 
Dig.  1730,  p.  24).— Gnnn  v.  Union  B.  Co.  (B. 
I.)  118. 

{  S.    Oompeteney  of  Jvrors,  oluUIeacea, 
•md  objeetloiia. 

That  the  sheriff  in  summoning  Jurors  failed 
to  state  that  they  were  to  serve  in  Ae  oyer  and 
terminer  is  no  ground  for  setting  aside  a  con- 
viction.— Ommonwealth  v.  Jolinson  (Pa.)  1064. 

JUSTICES  OF  THE  PEACE. 

Authority  to  permit  amendment  of  return  of 

process,  see  ^'Arrest,"  i  1. 
Imposition  of  fines,  see  "Fines." 

{   1.    Preeednre  In  oItU  eases. 

A  justice's  record  should  state  that  the 
justice  heard  plaintiffs  "proofs  and  allega- 
tions."— Patterson  v.  Jarmon  (Del.  Super.)  8. 

I   S.     Beriow  of  prooeedlacst 

That  a  transcript  sent  up  to  the  court  of  com- 
mon pleas  on  an  appeal  from  the  small  cause 
court  fails  to  show  notice  of  appeal,  signed  by 
.the  appellant,  filed  with  the  justice,  and  an 
api>eal  bond  filed,  is  no  ground  for  dismissing 
the  appeal  under  P.  L.  1903,  p.  277,  f  81.— 
Lazarus  v.  Martling  (N.  J.  Sup.)  188. 

In  granting  an  appeal  the  Justice  of  the 
small  cause  court  acts  judicially,  and  if  the 
legality  of  his  adjudication  is  challenged  in 
the  common  pleas,  he  should  be  ruled  to  certify 
the  facts  to  correct  any  imperfections  in  tbe 
transcript. — ^Laiaras  v.  Martling  (N.  J.  Sup.) 
188. 

*Plaintiff  in  a  trustee  suit  held  entitled  to 
appeal  from  a  justice's  judgment  sustaining  a 
claimant's  title  to  credits  disclosed,  amounting 
to  more  than  $20,  though  the  suit  was  unap- 
pealable as  between  plaintiff  and  the  defend- 
ant.— Howard  &  Brown  v.  Gammon  (Yt)  1014. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide."  f  5. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  "Fraud- 
ulent Conveyances,"  (  1. 

LACHES. 

In  compelling  transfer  of  corporate  stock,  see 

"Corporations,"  <  2. 
In  suit  for  injunction,  see  "Injunction,"  |  8. 

LANDLORD  AND  TENANT. 

See  "Ground  Rents." 

Enforcement  of  lease,  see  "Specific  Perform- 
ance," i  3. 

Lease  by  street  railroad  company,  see  "Street 
Railroads,"  t  1. 

Liability  of  co-tenant  for  rents,  see  "Tenancy 
in  Common,"  {  1. 

Mining  leases,  see  "Mines  and  Minerals,"  I  L 

Parol  evidence  as  to  lease,  see  "Evidence,"  |  & 

Specific  enforcement  of  option  to  purchase,  see 
"Specific  Performance,"  f  2. 


*Toljit  aamotsted.    See  syllalraa. 
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J   1.    Xieasea  and  ksreemeata  in  can*'*!- 

The  question  as  to  the  meaninE  of  the  descrip- 
tion of  premises  in  a  lease  is  for  the  coart. — 
Need^  v.  Middlekanff  (Md.)  159. 

I  S.     Terms  for  years. 

A  wairer  by  a  tenant  of  notice  to  qoit,  de- 
mand re-entry,  etc.,  contained  in  a  lease,  held 
not  to  preclude  the  tenant  from  relying  on  a 
waiver  by  the  landlord  of  a  forfeiture  for  non- 
payment of  rent  by  his  accepting  rents  subse- 
quently accruing. — Hartford  Wheel  Club  t. 
TraTelers'  Ins.  Co.  (Conn.)  207. 

Where  a  lease  for  years  contained  a  provision 
that  it  should  l>e  void  on  the  nonpayment  of 
rent,  such  provision  did  not  limit  the  term,  but 
created  a  mere  condition  subsequent  for  the 
breach  of  which  the  lessor  was  entitled  to 
terminate  the  lease  at  his  election. — Hartford 
Wheel  Club  v.  Travelers'  Ins.  Co.  (Conn.)  207. 

A  tenant  in  a  lease  giving  him  the  option  to 
purchase  the  premises  held  entitled  to  exercise 
the  same  at  the  end  of  the  year,  or  during  re- 
newals permitted  by  the  lease. — Thomas  v. 
Gottlieb  Bauemschmidt  Straus  Brewing  Co. 
(Md.)  633. 

Where  tenant  entered  into  possession  ander  a 
lease  for  five  years,  and  the  lessor  had  a  life 
estate,  and  on  bis  death  the  title  vested  in  the 
remaindermen,  who  conveyed  the  land,  and  the 
purchasers  brought  proceedings  to  dispossess  the 
tenant  after  one  month's  notice,  held,  that  the 
fact  that  the  tenant  after  the  death  of  the  life 
tenant  continued  the  monthly  payments  did  not 
make  him  a  tenant  from  month  to  month. — 
Bernstein  v.  Demmert  (N.  J.  Sup.)  187. 

I  3.     Premises,  mnA  MiJoTment  and  nso 
tbereof. 

.  A  lease  of  part  of  a  building  construed,  and 
held  not  to  give  exclusive  right  to  a  certain 
room. — Needy  v.  Middlekauff  (Md.)  159. 

I  lo  an  action  against  a  landlord  for  the  loss 
of  a  tenant's  property,  owing  to  Iiis  inability 
to  remove  the  same  from  the  building  during 
a  fire,  request  to  take  the  case  from  the  jury 
held  properly  denied. — Whitcomb  v.  Mason 
(Md.)   749. 

*A  landlord  who  leases  separate  portions  of 
the  demised  premises  to  different  tenants  held 
bound  to  keep  the  common  hallways,  etc,  free 
from  improper  oltstructions. — Whitcomb  v.  Ma- 
son {UA.)  749. 

Landlord  held  not  liable  for  destruction  of 
tenant's  property  caused  by  an  outer  doorway, 
controlled  by  landlord,  being  closed  during  an 
onusual  fire  occurring  on  Sunday. — Whitcomb 
V.  Mason  (Md.)  749. 

*A  landlord  Is  not  obliged  to  make  repairs 
during  a  tenancy  unless  he  has  agreed  to  do 
so.— Mylander  v.  Beimschla  (Md.)  1038. 

*A  landlord  htiU  not  liable  for  damages  to  an 
adjoining  building  by  the  discharge  of  water 
from  a  defective  rain  spout  on  the  leased  build- 
ing.—Mylander  v.  Beimschla  (Md.)  1038. 

In  an  action  for  damages  to  plaintiCTs  prop- 
erty by  the  discbarge  of  water  thereon  from  a 
defective  rain  spout  on  defendant's  building,  an 
instruction  on  the  measure  of  damages  held 
erroneous  as  not  limiting  recovery  to  damages 
sustained  after  the  termination  of  a  lease  of 
such  building. — Mylander  v.  Beimschla  (Md.) 
1038. 

*Where  a  landlord  lets  out  portions  of  a 
building  to  several  tenants,  retaining  posses- 
sion of  the  stairways,  he  is  bound  to  see  that 
reaonable  care  is  exercised  to  have  the  stair- 
ways reasonably  safe.— Siggins  v.  McGill  (N. 
J.  Err.  &  App.)  411 ;  Ryan  v.  Delaware,  L.  & 
W.  E.  Co.  (N.  J.  Err.  &  App.)  412. 


i   4.   Rant  and  advanoes. 

Lease  of  floor  space  in  store  cum  trued  to 
proTide  for  an  annual  rent  of  $2,(KX). — ShartCD- 
berg  &  Robinson  v.  EUbey  (B.  I.)  979. 

{  5.     Ke-Mttry  and  reoorary  of   poaaaa» 
■ion  by  landlord. 

Whero  complainant  in  summary  proceedinca  to 
recover  real  property  alleged  that  aefendant  was 
its  tenant  under  a  monthly  hiring,  complainant 
could  not  enforce  thereunder  an  alleged  fve- 
feiture  of  a  lease  executed  to  defendant  by 
plaintiff's  grantor. — Hartford  Wheel  Ctab  t. 
Travelers'  Ins.  Co.  (Conn.)  207. 

In  an  action  for  possession  of  property  tram  a 
tenant,  the  latter  held  entitled  to  an  instmctioa 
that  a  forfeiture  of  the  lease  for  nonpayment 
of  rent  might  be  waived  by  the  payment  and 
acceptance  of  rent  subsequently  accming. — 
Hartford  Wheel  Club  r.  Travelers'  Tnn,  Co. 
(Conn.)  207. 

LANDS. 

See  "PnbUc  Lands." 

LANGUAGE. 

Construction  of  language  in  will,  see  "WiUa," 
i  5. 

URCENY. 

Se«  "False  Pretenses." 

Conditions  precedent  to  civil  action  for  lareenyt 
see  "Action,"  f  1. 

LAW  OF  THE  ROAD. 

See  "Highways,"  |  4. 

LAWS. 

Opinion  Evidence  aa  to  foreign  laws,  ooo  "BH- 
dence,"  |  7. 

LEASES. 

See  "Landlord  and  Tenant," 


LEGACIES. 


See  "Wills." 


LEGACY  TAX. 

See  "Taxation."  |  6. 

LEGISLATIVE  POWER. 

See  "(Constitutional  Law,"  t  2. 

LETTERS  PATENT. 

For  public  lands,  see  "FubUc  Lands,"  1 1. 

LEVY. 

Of  execution,  see  "Execution,"  {  2. 

LEWDNESS. 

See  "Obscenity." 

LIBEL  AND  SLANDER. 

Discovery  in  action  for,  sca  "Discoveiy,"  |  L 


*  Point  annotated.    See  syUalnia. 


Digitized  by 


Google 


INDUX. 


11^ 


I    1.     Words    aad    aets    m«tl«a*U«,    aad 
llabUity  therefor. 
'Where   slanderous  words  are  nsed   in   such 
\  sense  as  to  impute  a  crime,  malice  will  be 
implied.— Oeodron  v.  St.  Pierre  (N.  H.)  966. 

*In  an  action  for  slander,  alleged  slanderous 
irords  held  not  rendered  harmless  because 
ipoken  in  the  form  of  an  opinion,  instead  of  as 
1.  fact.— Gendron  v.  St  Pierre  (N.  H.)  966. 

I    2.     PrivUesed     oommiuilcattons,     and 
mallo*  therein. 

Publication  of  report  of  affidavit  filed  to  pro- 
cure a  writ  of  capias  ad  respondendum  held  not 
privileged  within  law  relatinx  to  libel. — Todd 
V.  Every  Evening  Printing  Co.  (Del.  Super.) 
1089. 

g    3.    Aotioiu. 

In  an  action  for  libel,  refusal  of  court  to 
charge  on  issue  of  privileged  communications 
held  proper. — McGarry  r.  Healey  (Conn.)  671. 

In  an  action  for  slander,  an  allegation  that 
the  words  were  spoken  of  and  concerning 
plaintiff  held  to  sufficiently  allege  that  they 
were  spoken  concerning  plaintiff  in  bis  marital 
relation  to  his  ill  wife,  and  the  performance  of 
the  legal  duties  he  owed  to  her  by  reason  of 
that  relation.— Oendron  v.  St.  Pierre  (N.  H.) 
960. 

In  an  action  for  slander,  the  declaration  held 
not  defective  for  failure  to  allege  that  plaintiff 
had  the  exclusive  care  of  his  wife,  and.  ex- 
cept by  innuendo,  that  plaintiff's  negligence 
caused  her  death.— Oendron  v.  St.  Pierre  (N. 
H.)  966. 

In  an  action  for  slander,  an  inuendo  held 
ift>t  objectionable  as  extending  the  sense  of 
the  words  spoken. — Gendron  v.  St.  Pierre  (N. 
U.)  966. 

*In  an  action  for  slander  consisting  of  words 
slanderous  per  se,  the  amount  of  damages  to 
which  plaintiff  is  entitled  depends  in  part  on 
the  effect  of  the  malice  on  plaintiff's  mind.— 
Gendron  v.  St  Pierre  (N.  H.)  966. 

*In  an  action  for  slander,  a  verdict  in  favor 
of  plaintiff  for  $50  held  not  excessive. — Gen- 
dron V.  St  Pierre  (N.  H.)  966. 

*In  an  action  for  libel  or  slander,  damages 
cannot  be  assessed  for  sickness  caused  thereby. 
— Butler  V.  Iloboken  Printing  &  Publishing  Go. 
(N.  J.  Sup.)  272. 

'Corporation  pnblishing  newspaper  held  not  li- 
able, under  tne  circumstancen,  vO  punitive  dam- 
ages for  the  publication  ot  a  ilbel. — Neafie  v. 
Hoboken  Printing  &  Publistiing  Co.  (N.  J. 
Sup.)    1129. 

f   4.    Criminal  responsibllltr. 

*The  malicious  publication  of  a  libelous  ar- 
ticle is  a  common-law  crime  punishable  as  a 
misdemeanor. — Noyes  v.  Thorpe  (N.   H.)  787. 

•Every  person  who  requests,  procures,  or  asks 
another  to  pubKoh  a  libel  is  answerable  as 
though  he  published  it  himself. — Noyes  v. 
Thorpe  (N.  H.)  787. 

LIBRARIES. 

Charitable  gifts  for,  see  "Charities." 

'Trust  for  establishment  of,  see  "Trusts,"  {  1. 

LICENSES. 

Cbre  required  as  to  licenses,  see  "Negligence," 

Dentists'  Ucenaes,   ««•  "Physicians  and   Sur- 
geouk" 


For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  {  2. 
Of  brokers,  see  "Brokers,"  {  1. 

I   1.    In  respect  of  real  property. 

An  owner  permitting  another  to  erect  a  build- 
ing on  his  land  held  to  give  the  latter  only  a 
parol  license.— Shipley  v.  Fink  (Md.)  360. 

A  purchaser  of  land  on  which  a  building  was 
erected  under  a  parol  license  held  bound  to  gift 
the  owner  thereof  a  reasonable  time  in  which 
to  remove  it — Shipley  v.  Fink   (Md.)  360. 

*An  owner  revoking  a  parol  license  for  th* 
construction  of  a  building  after  the  constructios 
thereof  must  make  compensation  to  the  owner 
of  the  building.— Shipley  v.  Fink  (Md.)  360. 

LIENS. 

Ueng  acquired  by  partUnUar  remedies  or  pro- 

ceedingB. 
See  "Judgment,"  {  6. 

Particular  cUusee  cf  litn$. 

See  "Carriers,"  { 1 ;  "Mechanics'  Liens" ;  "Ware- 
housemen." 

Mortgage,  see  "Chattel  Mortgages,"  }  2;  "Mort- 
gages," i  3. 

LIFE  ESTATES. 

See  "Curtesy";  "Dower." 

Creation  by  wiU,  see  "Wills,"  U  7,  9. 

*Life  tenant  in  possession  of  mortgaged  prenh 
ises,  owing  part  of  the  mortgage,  held  liable  on 
foreclosure  for  the  amount  of  interest  unpaid 
on  the  other  portion  of  the  mortgage. — Stark 
V.  Byers  (Pa.)  371. 

LIFE  EXPECTANCY. 

Admissibility  of  expectancy   tables,  see  "Evi- 
dence," {  5. 
As  evidence  of  damages,  see  "Damages,"  f  5> 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

Particular  ocMon*  or  prooeedinff*. 

Against  corporate  officer,  see  "Corporations," 
§   4. 

Against  co-tenant  see  "Tenancy  in  Common," 
§  1. 

Criminal  prosecutions,  see  "Criminal  Law," 
$3. 

Limitations  in  insurance  policy,  see  "Insurance," 
f  7. 

To  collect  unpaid  subscription  to  corporate 
stock,  see  "Corporations,"  {  6. 

To  recover  assessments  from  members  of  in- 
surance company,  see  "Insurance,"  §  1. 

i   1.    Statutes  of  IlmitaUon. 

♦The  statute  of  limitations  may  be  waived 
by  agreement — Lyndon  Sav.  Bank  v.  Inte^ 
national  Co.  (Vt.)  60. 

§   2.    Compatatloa  of   period  of  llmlta- 
tloa. 

A  broker's  right  to  commissions  held  not  to 
have  accrued  until  the  purchaser  exercised  hi* 
option  to  purchase  the  land  on  December  31 
1!)02,  and  his  action  brought  June  27,  1904, 
wai  not,  therefore,  barred  by  the  thre^ea; 
statute  of  limitations. — Coates  v.  Locnst  Poist 
Co.  of  City  of  BalUmore  (Md.)  625. 


*  Point  annotated.    See  syllabus. 
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•Under  the  express  proTteions  of  Code  Pub. 
Cten.  Laws,  art.  57,  {  7,  limitatloiis  are  sus- 
pended f(H:  18  months  from  the  death  of  a  de- 
cedent whose  real  estate  is  liable  for  his  debts. 
— Elrley  v.  Eirley  (Md.)  962. 

i  3.     Aokaoxrledgment,      neiar      promise, 
and  part  payment, 

A  statement  by  a  debtor  to  a  creditor  held 
not  a  sufficient  acknowledgment  to  revive  the 
debt. — Schucbler  v.  Cooper  (Del.  Super.)  261. 

*  Where  one  of  the  makers  of  a  joint  and  sev- 
eral note  after  it  is  barred  by  limitations  gives 
his  note  in  payment  of  interest  thereon,  it  con- 
stitutes a  newpromise  on  his  part. — Medomaft 
Nat  Bank  v.  Wyman  (Me.)  658. 

13^  Operation    and    effect    of    bar    hj 
limitation. 

*That  limitations  have  run  against  a  debt  for 
which  a  bond  was  given  as  security  does  not 
release  the  surety  on  the  bond.— United  States  t. 
Mercantile  Trust  Co.  (Pa.)  1062. 

{  4.    Pleading,   evldenoe,   trial,   and  re- 
view. 

•In  an  action  on  a  life  policy,  a  replication 
to  a  plea  of  limitations  held  insufficient. — Price 
T.  Mntual  Reserve  Life  Ins.  Co.  (Md.)  1040. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  i  1. 

LIMITED  PARTNERSHIP. 

See  "Partnership,"  i  5. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  |  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Uquors." 

LIVE  STOCK. 

Injuries  from  operation  of  railroads,  me  "Bail- 
roads,"  I  & 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Assodations." 

LOANS. 

Br  bank,  see  "Banks  and  Banking,"  H  1,  2. 

LOCAL  LAWS. 

See  "Statntee,"  S  2. 

LOST  INSTRUMENTS. 

A  decree  reqoiring  payment  of  a  lost  check 
on  tender  of  a  bond  to  two  defendants  held 
not  complied  with  by  a  bond  given  to  only  one. 
—Moore  ▼.  Dnman  (N.  J.  Ch.)  327. 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 


MALICE 

See  "Libel  and  Slander,"  |  L 
Criminal,  see  "Homidde^"  i  2. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

i  1.    Nature      and      eommeneeasent      of 
proseevtlan. 

•Where  the  entry  of  a  nolle  prosequi  !■  pro- 
cured by  accused  or  made  in  consequence  of  a 
compromise  to  which  he  is  a  party,  it  is  not 
such  a  termination  of  the  case  as  to  enable 
accused  to  maintain  an  action  for  malicious 
prosecution. — ^Iiamprey  ▼.  H.  P.  Hood  &  Sons 
(N.  H.)  880. 

i   2.    Aetlona. 

In  an  action  for  malidons  prosecntion,  the 
docket  entries  in  the  prosecution  held  admis- 
sible in  evidence. — ^Lamprey  r.  H.  P.  Hood  & 
Sons  (N.  H.)  380. 

In  an  action  for  malicious  prosecntion.  evi- 
dence held  to  warrant  a  finding  that  the  entry 
of  a  nolle  prosequi  in  the  prosecntion  was  the 
act  of  the  state  solicitor,  induced  solely  by  the 
advice  of  the  court  as  to  the  law. — lamprey 
▼.  H.  P.  Hood  &  Sons   (N.  H.)  380. 

In  action  for  malicious  prosecntion,  failare  to 
instruct  as  to  burden  of  showing  probable  canse 
held  not  error. — Buel  v.  Bergman  (Pa.)  927. 

MANDAMUS. 

(    1.    Bnbjeeta   and  pvrposes  «<  relief. 

Mandamus  should  not  issue  at  the  instana; 
of  a  dty  to  compel  a  street  railway  comimny 
to  give  transfers  when  the  obligation  to  do  so 
arises  from  its  assent  to  municipal  ordinances 
having  no  legislative  force. — <!ity  of  Newark  v. 
North  Jersey  St.  By.  Co.  (N.  J.  Sup.)  1003. 

Where  members  of  a  county  political  commit- 
tee unlawfully  postpone  an  election  of  committee 
members  to  perpetuate  their  own  authority. 
mandamus  will  lie  to  compel  them  to  hold  such 
an  election. — In  re  Chester  County  Republican 
Nominations  (Pa.)  258;  Appeal  of  Oarrett.  Id. 

I  S.     Jnrladletlon,  prooeodlnsa,  and   r*« 
lief. 

•Mandamus  lies  by  an  individual  to  compd 
a  water  company  to  supply  water. — Robbiaa  T. 
Bangor  Ry.  &  Electric  Co.  (Me.)  186. 

MANDATE 

See  "Maadamos." 

MANSLAUGHTER. 

See  "Homidde,"  |  8. 

MARRIAGE 

See  "Breach  of  Marriage  Promise";  "Dlyorce": 

"Husband  and  Wife." 
Examination  of  witness  in  action  for  breach  of 

promise,  see  "Witnesses,"  |  2. 
Opinion  evidence  as  to  laws  of  foreign  country, 

see  "Evidence,"  i  7. 
Validity  of  bequest  terminating  upon  marriage, 

see  "Wills,"  i  11. 

•Facts  held  insufSdent  to  show  that  •  wit- 
ness was  the  wife  of  accused,  so  af  to  render 
her  incompetent  to  testify. — State  t.  Wilsoa 
(Del.  Oen.  Sees.)  227. 

•Where  a  man  and  woman  intend  to  many 
when  an  impedimoit  to  sodi  marria^  is  re- 


•  Point  annotated.    See  syllabna. 
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moved,  and  thereafter  the  Impediment  is  re- 
moved, the  marriage  is  lawful. — Chamberlain 
T.  Chamberlain  (N.  J.  Brr.  &  App.)  680. 

*Where  a  husband  disappears  and  is  not 
heard  from  for  seven  years,  and  his  wife  mean- 
time marries  acaln,  the  presumption  exists  that 
the  second  marriage  was  valid,  as  not  having 
occurred  before  the  death  of  the  absent  husband. 
—In  re  McCanaland'a  Estate  (Pa.)  780;  Appeal 
of  Stuart.  Id. 

*Common-Iaw  marriage  held  valid,  not  only 
in  Colorado,  where  it  was  created,  but  also  in 
Pennsylvania. — In  re  McCausland's  Estate 
(Pa.)  780;   Appeal  of  Stuart,  Id. 

MARRIAGE  SETTLEMENTS. 

See  "Husband  and  Wife,"  |  2. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

Where  plaintlfiF  prevented  the  delivery  of  cer- 
tain tin  plate  to  a  senior  lien  holder,  plaintiff 
was  properly  charged  with  interest  on  the  value 
thereof  during  the  time  it  was  so  retained. — 
Pope  T.  Baltimore  Warehouse  Co.  (Md.)  1119. 

A  paramount  creditor  of  a  bankrupt  held  en- 
titled to  compromise  litigation  with  reference 
to  a  portion  of  its  securities,  as  against  a 
jtinior  lien  holder,  without  rendering  itself 
liable  to  the  latter  for  a  pro  tanto  portion  of 
the  securities  realized  by  the  compromise. — 
Poiie  V.  Baltimore  Warehouse  Co.  (Md.)  1119. 

MASTER  AND  SERVANT. 

See  "^ork  and  Labor." 

Admissions  by  employe,  see  "Evidence,"  {  2. 

Liability  for  false  arrest  caused  by  employ^, 
see  "False  Imprisonment,"  ^  1. 

Opinion  evidence  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  {  7. 

Sales  of  liouor  by  servant,  see  "Intoxicating 
Liquors,"  1  4. 

I    1.    The  relation. 

*An  employe  discharged  without  Jtwt  cause 
before  the  expiration  of  term  held  entitled  to 
recover  the  agreed  compensation  for  the  remain- 
der of  the  term. — Hitchens  v.  School  Dist.  No. 
180  in  Sussex  Ck>nnty  (Del.  Super.)  897. 

f  2.     Serrloes  and  compensation. 

Employment  by  company  using  secret  process 
held  to  raise  an  implied  agreement  on  the  part 
of  employes  not  to  divulge  the  secret. — Vulcan 
Detinning  Co.  t.  American  On  Co.  (N.  J.  Ch.) 
881. 

i   S.    MMtMP'a  llAMUty   for  lajnriea   to 
•orrani-Jfatnra    and    axtant    In 
ceneraL 

Plaintiff  in  action  for  injuries  resulting  from 
blast  in  stone  quarry  held  a  servant  of  the  own- 
er of  the  quarry.— McMahon  t.  Bangs  (Del. 
Super.)  1098. 

Failnre  of  railroad  .telegraph  operator  to 
transmit  report  of  dei>arture  of  extra  train  to 
dispatcher  held  a  proximate  cause  of  a  col- 
lision between  the  extra  and  the  regular  train. 
— Mahonay'a  Adm'r  t.  Rutland  B.  C!o.  (Vt) 
722. 


f  4.    •—  Tools,    aiaeUnary,    appUsnees, 
and  plaoes  for  vork. 

In  an  action  against  a  railway  company  for 
the  death  of  a  car  in8];>ector  in  consequence  of  a 
crippled  car  being  improperly  placed  in  a  train, 
the  company  held  not  negligent  for  failing  to 
rive  additional  notice  of  the  crippled  car. — ■ 
Shuster  v.  Philadelphia,  B.  &  W.  U.  Co.  (Del. 
Sup.)   688. 

In  an  action  for  injuries  to  a  servant  at  work 
on  the  debris  of  a  building  by  the  collapse  of  a 
vault  shaft,  defendant  held  not  ^ilty  of  negli- 
gence in  failing  to  provide  plaintiff  with  a  safe 
place  in  which  to  work.— <7ans  Salvage  Co.  v. 
Bymea  (Md.)  165. 

i  5.    ^—  Methods  of  work,   ntlos,  smd 
orders. 

*A  railway  company  heid  not  guilty  of  ac- 
tionable negligence  toward  a  servant  for  failing 
to  establish  a  general  rule  governing  the  pla- 
cing of  crippled  cars  in  a  train. — Shuster  v. 
Philadelphia,  B.  &  W.  R.  C9.  (DeL  Sup.)  689. 

A  railway  company  htid  not  guilty  of  ac- 
tionable negligence  for  failing  to  establish  a  rule 
prohibiting  car  inspectors  from  riding  on  trains 
run  in  on  a  track  for  inspection.— «huster  v. 
Philadelphia,  B.  ft  W.  B.  Co.  (DeL  Sup.)  689. 

I  6.     ■—  Fellow  serranta. 

*A  yardmaster  and  a  brakeman  and  conductor 
are  fellow  servants  of  a  car  inspector. — Shuster 
V.  Philadelphia,  B.  ft  W.  B.  Co.  (Del.  Sup.) 
689. 

The  superintendent  of  a  division  of  a  railway 
company  is  not  a  fellow  servant  of  a  car  in- 
spector, but  Is  a  vice  principal. — Shuster  y. 
PhUadelpbU,  B.  ft  W.  B.  0>.  (DeL  Sup.)  689. 

A  freight  conductor  held  negligent  In  putting 
a  crippled  car  ahead  of  the  caoin  car,  so  as 
to  relieve  the  company  from  liability  for  in- 
juries to  a  car  inspector  in  consequence  thereof. 
— Shuster  v.  Philadelphia,  B.  ft  W.  R.  Ck>. 
(DeL  Sap.)  689. 

*A  servant  whose  negligence  resulted  in  in- 
jury to  plaintiff  hdd  a  fellow  servant  of  plain- 
tiff, so  that  the  master  was  not  liable  for  the 
injnry. — ^McMahon  ▼.  Bangs  (DeL  Super.) 
1098. 

*A  verdict  for  an  employe  suing  for  personal 
injuries  hetd  justified,  though  a  co-employe's 
negligence  contributed. to  the  injury. — ^Hamel  T. 
Newmarket  Mfg.  Co.  (N.  H.)  682. 

'Railroad  company  held  not  liable  for  death 
of  employe  caused  by  negligence  of  fellow  serv- 
ants.-—Spangler  V.  Baltimore  ft  O.  R.  Co.  (Pa.) 
919. 

*A  railroad  brakeman  held  not  entitled  to  re- 
cover for  injuries  sustained  by  the  negligence 
of  the  fireman  in  throwing  fresh  coal  into  the 
boiler,  contrary  to  custom,  while  the  train  was 
on  a  downgrade,  etc. — Johnson  v.  Bost<m  ft  M. 
R.  R.  (Vt)  1021. 

I   7.    —  Risks  aasnmod  by  aerrant. 

A  servant  injured  by  the  collapse  of  a  vault 
shaft  in  a  building  destroyed  by  fire  held  to 
have  assumed  the  risk. — Crams  Salvage  O).  t. 
Byrnes  (Md.)  166. 

*An  employe  who  was  not  aware  of  the  dan- 
ger to  which  he  was  exposed  did  not  assume  the 
risk  incident  to  the-  work,  unless  it  deariy 
appeared  that  he  would  have  known  of  the  dan- 
ger and  appreciated  the  risk  if  he  had  used  ordi- 
nary care.-T-Hamel  t.  Newmarket  Mfg.  Co.  (N. 
H.)692. 

'Plaintiff,  injured  by  fall  of  stone  from  a 
derrick,  held  to  have  awnmed  tha  riak. — ^Talbot 
V.  Sims  (Pa.)  107. 


*Voimt  auMtated.    •••  mylMnM, 
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*A]i  emplojA  having  notice  of  danger  held 
not  entitled  to  recover  for  injtiries  caused  by 
defect  in  appliances.— Lindbo-g  v.  National 
Tube  Co.  (Pa.)  98?. 

*An  employ^  held  not  entitled  to  recover  for 
injuries  outside  scope  of  his  employment. 
— Mlchalofski  v.  Pittsburg  Screw  &  Bolt  Co. 
(Pa.)  1112. 

*In  an  action  for  injuries  to  a  railroad  brake- 
man  by  striking  a  low  bridge  of  which  he  had 
knowledge,  plaintiff  held  to  have  assumed  the 
risk.— Johnson  v.  Boston  &  M.  R.  R.  (Vt)  1021. 

i  8.     —  Aotlona. 

•In  an  action  for  injuries  to  servant,  evidence 
as  to  whether  servant  had  received  warning  of 
danger  held  inadmissible. — McMahon  v.  Bangs 
(Del.  Super.)   1098. 

In  an  action  for  injuries  to  a  servant  by  the 
falling  of  a  vault  shaft  in  the  debris  of  a  build- 
ing destroyed  by  fire,  the  mere  falling  of  the 
shaft  held  insufficient  to  create  a  presumption 
of  negligence  on  the  part  of  plaintiff  s  master. — 
Gans  Salvage  Co.  v.  Byrnes  (Md.)  155. 

'Whether  an  employ^,  injured  while  at  work, 
was  negligent,  held  for  the  jury. — Hamel  v. 
Newmarket  Mfg.  Co.  (N.  H.)  592. 

Whether  the  negligence  of  an  employs  result- 
ing in  injury  to  a  co-employ£  was  the  sole  cause 
of  the  injury,  or  only  a  cause  concurring  with 
the  negligence  of  the  employer,  held  under  the 
evidence,  a  question  for  the  jury. — Hamel  v. 
Newmarket  Mfg.  Co.  (N.  H.)  592. 

In  an  acUon  for  injuries  to  an  employ^,  evi- 
dence held  to  warrant  a  finding  that  the  employ- 
er was  negligent  for  failure  to  warn  plaintiff  of 
the  danger. — Hamel  v.  Newmarket  Mfg.  Co. 
(N.  H.)  592. 

A  servant  suing  for  injuries  must  show  that 
the  master  failed  to  perform  a  legal  duty,  and 
that  the  failure  was  the  legal  cause  of  the  in- 
juries.— Hamel  v.  Newmarket  Mfg.  Co.  (N.  H.) 
092. 

In  an  action  for  injuries  to  a  street  car  con- 
ductor, held  proper  to  refuse  to  nonsuit  or  di- 
rect verdict  for  defendant  on  the  ground  that 
plaintiff  assumed  the  risk. — Osterhout  v.  Jer- 
sey City.  H.  &  P.  St.  Ry.  Co.  (N.  J.  Sup.)  190. 


In  an  action  for  the  death  of  a  railroad 
engineer  caused  by  a  collision,  evidence  keU 
insufficient  to  show  negligence  on  the  part  of 
the  train  dispatcher. — Mahoney's  Adm'r  ▼.  Rot- 
land  E.  Co.   (Vt)   722. 

In  an  action  for  injuries  to  a  brakeman  by 
being  struck  by  a  low  bridge,  evidoice  held 
insufficient  to  diow  that  he  was  strac^  by  ioe 
on  the  bridge,  or  that  more  ice  than  was  nana! 
had  accumulated  thereon. — Johnson  v.  Boatcn  A 
M.  R.  R.  (Vt.)  1021. 


i  9. 


tar    lajvrlea    to    tUz4 


•Whether  an  employ^  was  fuilty  of  contribu- 
tory negligence  held  a  question  for  the  jury. 
— Maines  v.  Harbison-Walker  CJo.  (Pa.)  640. 

•In  an  action  by  the  servant  to  recover  for 
personal  injuries,  held  error  to  grant  a  com- 
pulsory nonsuit. — Maines  v.  Harbison-Walker 
Co.  (Pa.)  640. 

In  action  by  servant  against  natural  gas 
company  to  recover  for  injuries  received,  evi- 
dence held  to  require  submission  of  question 
of  defendant's  negligence  to  the  jury. —  McCoy 
V.  Ohio  Valley  Gas  Co.  (Pa.)  858. 

In  an  action  by  an  employe  to  recover  for 
injuries  caused  by  defects  in  appliances  which 
could  not  have  been  revealed  to  plaintiff  ex- 
cept by  a  special  investigation,  evidence  held  to 
sustain  verdict  tor  plaintiff. — McKee  v.  Onci- 
ble  Steel  Co.  (Pa.)  921. 

In  an  action  to  recover  for  injuries  to  an 
employ^  of  another  company,  who  was  putting 
up  structural  work  at  the  plant  of  defendant 
company,  evidence  held  to  show  (hat  the  acci- 
dent was  caused  by  the  contributory  negligence 
of  plaintiff. — McNeil  v.  Clnirton  Steel  Co.  (Pa.) 

In  an  action  for  injuries  to  a  servant,  certain 
evidenre  held  admissible  and  other  evidence 
inndniis-sible. — Lewes  v.  John  Crane  &  Sons 
(Vt)  (50. 

*  Point  aanotated.    8a«  ajrllsbna* 


IdablUtlea 

S  arsons. 
er    an    employ^    was    acting    in    the 
scope  of  his  employment  when  he  shot  a  per- 
Ron   held  a  question  for   the  jury. — BaltioMn* 
&  O.  R.  C!o.  ▼.  Deck  (Md.)  968. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  i  8. 

For  causing  death,  see  "Death,"  |  1. 

For  trespass,  see  "l^espass,"  f  1. 

MECHANICS'  LIENS. 

Mechanics'  lien  laws  anthorizing  the  taking  ef 
property  without  due  process  of  law.  see 
"Constitutional  Law,"  J  10. 

Validity  of  mechanics'  lien  law  as  interferiag 
with  right  to  acquire,  possess  and  protect 
property,  see  "Constitutional  Law.,"  |  4. 

I   1.    Rlabt  to  Uen. 

Under  tne  mecha^iics'  lien  law  (P.  L.  1S98.  p. 
•'>38,  S  1).  where  the  bnilding  contract  is  not 
filed,  a  lien  may  be  claimed  for  materials  fur- 
nished a  subcontractor. — Gardner  &  Me<>ks  Co. 
v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  J.  Err. 
&  App.)  416;  Snyder  v.  Same  (N.  J.  Err.  k 
App.)  418. 

•Where  a  contractor  agrees  not  to  permit  any 
lien  on  the  premises,  the  provision  is.  ondtf 
Act  June  4,  190]  (P.  L.  431).  as  amended  by 
Act  April  24,  1903  (P.  L.  297),  binding  oo 
subcontractor. — Glassport  Lumber  Co.  t.  W<df 
(Pa.)  1074. 

f   2.    Proooedlnga  to  perfect. 

Description  in  a  certificate  of  a  mechanic's 
lien  held  sufficient  to  support  a  valid  lien. 
— Cronan  v.  Corbett  (Conn.)  (362.  • 

I  3.     Operation  and  elfeet. 

Where  an  owner  failed  to  file  an  imiHt>ve- 
ment  contract  with  the  clerk  of  the  county 
in  which  the  lands  were  located,  as  reqnired 
by  Mechanics'  Lien  Law*  1898  (Laws  1898^  p. 
5381,  c.  226),  she  could  not  limit  the  liability  of 
the  property  for  liens  of  workmen  and  material- 
men, to  funds  in  her  hands  belonging  to  th» 
contractor.— Schmidt  v.  Bitel  (N.  J.  Ch.)  558. 


MEDICINES. 


See  "Druggists." 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," 5  2. 
Of  stockholders,  see  "Corporations,"  |  8, 

MINES  AND  MINERALS. 

Lien  of    judgment  on    lessor's    interest,    w« 

"Judgment,'^  S  6. 
Sale  of  ooal  under  execution,  sea  "Ezecntioa." 

J  8. 
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Sufficiency  to  maintain  ejectment,  of  title  ot 
(rnntee  of       '  "" 
'EUectment, 


{(rnntee  of  privilege  to  prospect  for  oil,  see 
:,^fl. 


1.     Title,   oonveyaiioes,   and  oontraots. 

r>eed  constmed,  and  reservation  therein  of 
be  mineral  under  the  land  held  not  to  include 
atural  gas. — Silver  v.  Bush  (Pa.)  832. 

Grant  of  exclusive  right  to  mine  for  and 
roducc  oil  construed. — Kelly  v.  Keys  (Pa.)  911. 

I.iessor  in  oil  lease  held  not  entitled  to  claim 
bat  the  oil  well  was  not  completed  as  provided 
or  in  the  lease. — Hays  v.  Forest  Oil  Co.  (Pa.) 
072. 

Oil  lease  construed,  and  held  that  monthly 
layment  provided  for  was  only  a  condition 
>recedent  necessary  to  maintain  the  vitality  of 
be  lease  until  the  well  should  be  completeid. — 
lays  V.  Forest  Oil  Co.  (Pa.)  1072. 

Coal  mining  lease  construed,  and  lessee  held 
iable  for  royalties  thereunder. — Troxell  v.  An- 
lerson  Coal  Min.  Co.  (Pa.)  1083. 

MINISTERS. 

3e«  "Religious  Societies." 

MISJOINDER. 

!>f  causes  of  action  in  pleading,  see  "Pleading." 

§  3. 
>f  parties,  see  "Equity,"  (  2. 

MISREPRESENTATION. 

See  "False  Pretenses";  "Fraud." 
By  insured,  see  "Insurance,"  {  3. 
3round  for  rescisKion  of  contract  for  sale  of 
realty,  see  "Vendor  and  Purchaser,"  {  3. 


MISTAKE. 


3ronnd  for  opening  or  vacating  judgment,  see 
"Judgment,"  |  4. 

MITIGATION. 

3f  damages,  see  "Damages,"  {  1. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Pay- 
ment," {  2. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
i  T. 

Where  plaintiff  acquired  an  interest  in  mort- 
;a^ed  premises  after  decree  of  foreclosure,  and 
?aid  the  solicitor  of  the  mortgagee  a  sum  for 
nterest,  costs,  and  sheriff's  fees,  and  on  a  sub- 
lequent  sale  on  foreclosure  the  mortgagee  was 
paid  the  full  amount  of  the  decree,  AeM, 
n  a  suit  against  the  mortgagee  to  recover  such 
imount,  that  plaintiff  was  entitled  to  recover 
18  for  money  had  and  received. — Brady  v.  Frank- 
lin Sav.  Inst,  of  Newark  (X.  J.  Sup.)  277. 

Where  one  having  acquired  an  interest  in 
mortgaged  premises  after  decree  on  foreclosure 
paid  certain  amount  for  interest,  costs,  and 
sheriff's  fees,  and  on  subsequent  sale  the  mort- 
gagee was  paid  the  full  amount  of  the  decree, 
that  plaintiff  applied  to  the  court  in  chancery 
for  surplus  money  and  bis  share  was  decreed 
to  be  paid  to  him  did  not  estop  him  from  there- 
after recovering  from  the  mortgagee  the  amount 
paid  the  attorney  for  the  mortgagee. — Brady  v. 
Franklin  Sav.  Inst  of  Newark  (N.  J.  Sup.) 
277. 


In  action  for  money  had  and  received,  where 
defendant  by  fraud  prevents  the  receipt  by  him 
of  the  money  in  the  hands  of  a  third  person,  he 
cannot  plead  that  he  has  not  received  it. — 
Owens  V.  Goldle   (Pa.)   1117. 

In  assumpsit  for  money  had  and  received  under 
an  agreement  to  invest  it,  the  evidence  con- 
sidered, and  held  not  to  sustain  a  judgment 
asainst  one  of  the  defendants. — Brady  v.  Messier 
(R,  I.)  511. 

MONTH. 


See  "Time." 


MONUMENTS. 


As  charge  on  legacy,  see  "Wills,"  {  1^ 

MORTALITY  TABLES. 

Admissibility  in  evidence,  see  "E>idence,'*  i  S. 

MORTGAGES. 

Admissions  as  to  character  of  instrument,  see 
"Evidence,"  {  2. 

Conclusiveness  of  judgment,  see  "Judgment." 
5  5. 

E}ffect  of  equitable  conversion  of  property  on 
mortgage  of  devisee's  interest,  see  "Conver- 
sion." 

Foreclosure  of  mortgage  as  satisfaction  of  se- 
cured note,  see  "Bills  and  Notes,"  i  3. 

In  fraud  of  creditors,  see  'Traudulent  Con- 
veyances," {  3. 

Parol  evidence,  see  "Evidence,"  J  6. 

Requirements  of  statute  of  frauds  as  to  con- 
tracts, see  "Frauds,  Statute  of,"  {  2. 

Requirements  of  statute  of  frauds  as  to  guar- 
anty of  payment,  see  "Frauds,  Statute  of,    f  1. 

Morigaget  by  or  to  particular  cla»>et  of  parties. 
See  "Corporations,"  {  5;  "Railroads." 

Mongage*  of  particular  species  cif  property. 
See  "Life  Estates." 

Personal  property,  see  "Chattel  Mortgages." 
Railroads,  see  "Railroads,"  $  3. 

I    1.    Beqnisltes  aad  Talidity. 

Where  plaintiff  reserved  in  terms  an  absolute 
life  estate  out  of  a  farm  conveyed  on  considera- 
tion of  bond  of  the  defendant  to  support  plaintiff 
on  the  farm,  and  that  the  reservation  was  made 
to  secure  the  bond,  defendant  was  entitled  to 
retain  possession  until  a  breach  of  his  bond. 
— Hurd  V.  Chase  (Me.)  660. 

•Since  under  Rev.   St.  c.  84,   {(  17-21,  the 

court  has  full  equity  powers,  it  can  treat  a  con- 
veyance or  reservation  in  a  conveyance,  abso- 
lute in  terms,  as  made  solely  for  security. 
—Hurd  V.  Ohase  (Me.)  660. 

*The  court  has  a  power  to  determine  from 
extrinsic  evidence  what  obligation  the  deed 
absolute  in  form  was  intended  to  secure. — Hurd 
V.  Chase  (Me.)  060.  ' 

Where  a  deed  absolute  in  form,  but  made  as 
security,  contains  no  description  of  the  obliga- 
tion, the  court  can  ascertain  its  full  terms  from 
extrinsic  evidence. — Hurd  v.  Ohase  (Me.)  660. 

Evidence  held  insufficient  to  show  a  deed  was 
intended  as  a  mortgage. — Wilson  v.  Terry  (N. 
J.  Ch.)  310. 

I  S.     Recordlaa;  and  reKistratlon. 

♦Defeasance  not  recorded  as  required  by  Act 
June  8,  1881  (P.  L.  84),  cannot  be  admitted 
to  convert  a  title  absolute  in  form  into  a 
mortgage. — Safe  Deposit  &  Title  Guaranty  Co. 
of  Kittanning  v.  Linton  (Pa,)  560. 


*  Point  annotated.    See  ayllabn*. 
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i  3,     OoMUfocUoB  «Bd  operstlaB. 


*A  mortgage  by  grantee  of  land  for  the 
^larefaase  money  h»d  snbject  to  the  lien  of  Judg- 
ments against  grantee.— -StOTer  v.  Hellyer  (N. 


J.  Err.  &  App.) 

Mortgages  executed  to  a  bank  to  secure  notes 
"discounted  at  three  months"  held  to  secure 
notes  discounted  payable  on  demand. — Camp- 
bell T.  Perth  Amboy  Shipbuilding  &  Engineer- 
ing Co.  (N.  J.  Ch.)  319. 

{  4.    Payatent  me  perforaasaee   of  oon- 
ditloB,  release,  sad  sattsfaotiom. 

In  a  suit  to  foreclose  certain  mortgages  giv- 
en to  a  bank,  evidence  held  insufficient  to 
establish  a  contract  by  which  the  bank  agreed 
to  take  certain  collateral  in  part  payment  of  the 
debt. — Campbell  t.  Perth  Amboy  Sbipbuildiug 
&  Engineering  Co.  (N.  J.  Ch.)  819. 

i  B.     Foreolosnre  by  aotloa. 

Equity  Rules  51,  52.  codified  in  Code  Pub. 
Gen.  Laws,  art.  16,  {S  178,  179,  held  not  to 
prohibit  the  circuit  court  from  correcting  a  cleri- 
cal error  in  an  order  ratifying  a  sale  under  a 
mortgage,  on  petition  of  the  purchaser,  even 
after  the  enrollment  of  the  order. — Primrose  t. 
Wright  (Md.)  238. 

An  error  in  an  order  ratifying  a  sale  under  a 
mortgage  foreclosure  held  not  to  affect  its 
Talidity.— Primrose  v.  Wright  (Md.)  238. 

'Defendant  in  foreclosure  proceedings  who 
purchased  a  paramount  title  after  decree  of 
sale  would  not  be  ousted  from  possession  by 
writ  of  assistance. — Board  of  Home  Missions 
of  Presbyterian  Church  in  United  States  of 
America  v.  Davis  (N.  J.  Ch.)  447. 

Satisfaction  of  mortgage  held  not  a  discharge 
of  a  mortgage  bond,  unless  the  debt  is  satisfied. — 
Strickor  v.  McDonnell  (Pa.)  520. 

Sale  under  mortgage  hdd,  under  the  evidence, 
not  a  satisfaction  of  a  bond. — Strieker  v.  Mc- 
Donnell (Pa.)  520. 

{   6.    Redemptiait. 

*A  widow  redeeming  from  a  mortgage  in  which 
she  joined  cannot  be  required  to  pay  a  second 
mortgage  in  which  she  did  not  join,  or  topay 
an  open  account  due  the  first  mortgagee. — Hays 
V.  Cretin  (Md.)  1028. 

A  widow  who  has  joined  in  a  mortgage  in 
release  of  dower  may  redeem,  though  there  has 
been  no  legal  assignment  of  dower,  and  though 
the  husband  has  made  a  second  mortgage  in 
which  the  wife  did  not  join. — Hays  v.  Cretin 
(Md.)   1028. 

On  a  bill  by  a  widow  to  redeem  from  a  mort- 
gage in  which  she  joined,  it  is  not  necessary 
to  consider  the  rights  of  heirs  at  law  not  par- 
ties.—Hays  V,  Cretin  (Md.)  102a 

Tenant  having  leased  mortgaged  property 
held  entitled,  in  an  action  on  the  mortgage,  to 
tender  amount  of  mortgage  and  demand  an 
assignment — Wunderle  v.  Ellis  (Fa.)  106. 

MOTIONS. 

Continnance  in  dvil  actions,  see  "Continn- 
ance." 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
§4. 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  }  4. 

New  trial  in  civil  actions,  see  "New  Trial," 
§3. 

New  trial  in  criminal  prosecutions,  see  "Crimi- 
nal Law,"  i  14. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  i  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  S  3. 


Quashing  indictment  or  information,  aee   "Is- 

dictment  and  Information,"  {  4. 
Relating  to  pleadings,  see  "Pleading,"  US,' 
Striking  out  evidence,  see  "Trial,"  i  2. 

MULTIFARIOUSNESS. 

In  pleading,  see  "Equity,"  i  3. 

MUNICIPAL  CORPORATIONS. 

See    "Counties";    "Schools    and    School    Va- 

tricts,"  {  1;  "Towns." 
Condemnation  of  land  for  public  improvementi. 

see  "Eminent  Domain,"  {  3. 
Cross  bill  in  suit  to  restrain  pollution  of  wats 

course,  see  "Equity,"  S  3. 
Injunctions  affecting,  see  "Injunction."  |  2. 
Mayor  as  trustee  of  hospital,  see  "Hospitals.* 
Opinion    evidence   in    action   for    personal    i>- 

juries,  see  "Evidence,"  |  7. 
Ordinances  relating  to  intoxicating  liquors,  see 

"Intoxicating  Liquors." 
Regulation  of  railroads,  see  "Railroads,"  f  4. 
Review   in   prosecution   for   violation    of  ordi- 
nances, see  "Criminal  Law,"  i  15. 
Right  of  cit7  council  to  revoke  dedication,  set 

'T>edication,"  8  2. 
Special  or  local  laws,  see  "Statutes,"  {  2. 
Street  railroads,  see  "Street  Railroads." 
Town  as  party  entitled  to  restrain  naisance.  set 

"Nuisance,"  §  1. 
Violation  of  ordinances  by  carrier  as  negligcDee. 

see  "Carriers,"  S  3. 
Water  supply,  see  "Waters  and  Water  Cmr- 

ses,"  i  8. 

I   1.    OoTarBmaatal    powers    mmA    tmm*- 
tloaa  la  geaeraL 

Under  the  provisions  of  P.  L.  189S.  p.  1S& 
providing  for  the  summary  investigation  nt 
county  and  municipal  expenditures,  the  j»- 
tice  of  the  Supreme  Court,  who  has  appointed 
experts  to  prosecute  such  investigation,  is  not 
required  to  institute  an  inquiij  into  the  truth 
of  the  facts  sworn  to  in  the  jorisdictional  af- 
fidavit.— Borough  of  Parte  Ridge  X.  Reynoldi 
(N.  J.  Sup.)  190. 

*Where  a  charter  of  a  city  aathoriaes  aa 
ordinance  to  license  hawkers  and  peddlers,  as 
ordinance  enacted  in  pursuance  thereof,  delegat- 
ing to  the  city  magistrate  the  power  to  fix  tke 
penalty  for  its  violation,  held  an  unanthorised 
delegation  of  legislative  discretion. — Citv  «f 
Lambertville  v.  Applegate  (N.  J.  Sap.)  270. 

I   S,    Prooeediass    of    oovaall    or    otter 
Koveralas  body. 

A  village  ordinance,  requiring  permission  of 
the  street  commissioner  as  a  condition  precedent 
to  the  right  to  lay  gas  pipes  in  the  streets,  keU 
repealed  by  another  ordinance. — Public  Serviee 
Corp.  of  New  Jersey  v.  De  Grote  (N.  J.  Ck.' 
65 :  Yillaf^  of  Ridgefield  Park  v.  Pnblic  Servioe 
Corp.  of  New  Jersey,  Id. 

*The  session  of  a  city  council,  convened  b 
pursuance  of  a  special  motion  adopted  at  a  ter 
nlar  meeting  to  adjourn  the  meeting  to  i 
stated  time,  is  a  continuation  of  the  regnlsi 
meeting,  and  council  can  do  anything  that  it 
could  have  done  at  the  earlier  session. — Sdlet 
V.  City  of  Lambertville  (N.  J.  Sup.)  288. 

*A  city  council  may  reconsider  and  annol  a  ' 
vote  previously  taken  at  the  same  meeting. — 
Stiles  V.  City  of  Lambertville  (N.  J.  SapTfflS. 

Proceedings  of  a  city  council  setting  aside  aa 
election  of  a  member  thereof  held  not  justified 
by  the  evidence^ — Meachem  v.  Common  Coun- 
cil of  City  of  New  Brunswick  (N.  J.  Sop.)  303. 

*Act  of  common  council  of  a  dty  in  dec)a^ 
ing  vacant  a  seat  of  one  of  its  members  feaW 


*  Poiat  aaaotated.    8e«  syllabns. 
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object  to  tli«  nperriaory  jnriidiction  of  the 
Inpreme  Oonrt. — Meachem  7.  Common  Council 
(  City  of  New  Brunswick  (N.  J.  Sop.)  803. 

•An  ordinance  not  entirely  void  cannot  be 
uestioned  <»  certiorari  by  a  person  not  affected 
y  ita  .proTiaions. — ^Morwita  v.  Atlantic  City 
N.  J.  Sup.)  996. 

3.    Ofl««*a,  •senta,  amd  •mployCs. 

An  ordinance  aboliahinK  the  ofiBce  of  roonda- 
lan  held  within  the  power  of  the  council  and 
alid. — McCann  t.  City  of  New  Bmnawick 
N.  J.  Sup.)  191. 

When  relator  was  appointed  a  police  officer 
a  1897,  and  in  1902  was  mode  roundsman,  and 
a  1905  the  office  of  roundsman  was  abolished, 
ield,  that  the  relator  did  not  cease  to  be  a 
loliceman,  and  could  only  be  removed  fromhia 
imployment  as  policeman  after  conviction,  pur- 
loant  to  Act  1885  (P.  L.  p.  163),  and  Oen.  St. 
>.  1534,  pi.  328. — McCann  t.  City  of  New 
Irunswtck  (N.  J.  Sup.)  191. 

The  action  of  a  de  facto  board  of  police  com- 
nissionera  expelling  a  patrolman  from  the  police 
'orce  was  as  to  him  valid. — Lang  T.  City  of 
Sayonne  (N.  J.  Sup.)  270. 

*Tbe  common  council  of  the  city  of  New 
Brunswick  held  authorized  by  Act  March  27, 
1873,  5  16  (P.  L.  p.  456),  which  was  a  aupple- 
nent  to  Act  March  18,  1863  (P.  I*  p.  347). 
0  remove  from  office  water  commissioners  who 
'ailed  to  comply  with  the  requirements  of  P.  L. 
l904,  p.  259.  regulating  the  receipt  and  dia- 
mrsement  of  money. — Cohn  v.  Common  Council 
>f  City  of  New  Brunswick  (N.  J.  Sup.)  285. 

Where  a  board  of  police  commissioners  is 
'omposed  of  four  members,  three  members  are 
lufficient  to  constitute  a  quorum. — McManus 
'.  Board  of  Police  Com'rs  of  City  of  Newark 
N.  J.  Sup.)  997. 

i  4.     Contr*ots  In  general. 

•Landowner  who  receivea  some  special  tan- 
gible damage  from  the  diversion  of  a  public 
>ark  from  the  purposes  of  its  dedication  is  en- 
itled  to  invoke  the  intervention  of  equity. — 
iayard  v.  Bancroft  (Del.  Cb.)  6. 

•Where  a  town  council  directed  by  resolution 
ixecntion  of  a  contract  with  a  city  for  a  supply 
)f  water,  and  the  resolution  was  not  com- 
aunicated  by  the  town  to  the  ci^,  it  did  not 
institute  a  proposal  which  the  city  might  ac- 
•ept  and  thereby  bind  the  town. — Jersey  City 
'.  Town  of  Harrison  (N.  J.  Err.  &  App.)  766; 
kfatthews  v.  Same,  Id. 

*A,  resolution  of  a  town  council,  directing 
he  president  to  .contract  with  a  city  for  a 
lupply  of  water  on  certain  terms,  held  to 
Teate  no  contract,  where  the  paper  executed  by 
he  city  did  not  conform  to  the  resolution. — 
Tersey  City  v.  Town  of  Harrison  (N.  J.  Err. 
b  App.)  765;  Matthews  v.  Same,  Id. 

Oen.  St.  p.  622,  i  4,  held  not  to  authorize  a 
»ntract  between  a  mnnicipality  and  a  town 
brough  whose  streets  a  tidal  sewer  was  laid 
-egulating  the  use  of  a  collection  chamber  in 
mother  municipality. — Beileville  Tp.,  Essex 
bounty,  v.  aty  of  Orange  (N.  J.  Ch.)  331. 

Under  Oen.  St.  p.  622,  {  4.  a  contract  be- 
rween  a  city  and  a  person  or  municipal  au- 
bority  having  public  rights  to  protect,  for  the 
-egulation  of  a  tidal  sewer  chamber,  is  not 
iltra  vires. — Belleville  Tp.,  Essex  County,  v. 
aty  of  Orange  (N.  J.  Ch.)  331. 

A  town  held  not  entitled  to  enforce  specific 
jerformance  of  that  part  of  a  contract  relat- 
ing to  the  maintenance  of  a  sewer  to  tide  water 
through  its  streets  as  regulated  the  use  of  a 
ddal  collection  chamber  in  another  municipal- 


ity.— Belleville  Tp.,  Essex  Connty,  T.  Oity  of 
Orange  (N.  J.  Oh.)  831. 

I  6.    Pmbllo  ImproTeineata. 

•An  ordinance  of  a  borough,  making  It  lawful 
for  the  txirough  council  to  require  the  construc- 
tion of  sidewalks  by  reaolatkni  when  necessary. 
held  invalid,  as  the  council  must  proceed  in 
accordance  with  P.  L.  1897,  p.  801,  |  88,  pt.  8, 
by  general  or  special  ordinance.— -Sproul  T. 
Borough  of  Stockton  CN.  J.  Sup.)  276. 

•Contract  for  construction  of  street  construed, 
and  held  that  delay  by  failure  of  city  to  obtain 
complete  right  of  way  was  not  within  its  terms. 
— Sheehan  v.  City  of  Pittsburg  (Pa.)  642. 

City  contractor  held  entitled  to  either  abandon 
the  work  or  claim  damages  caused  by  fault  of 
city.— Sheeban  v.  City  of  Pittsburg  (Pa.)  642. 

On  diq>nte  between  city  and  its  contractor  as 
to  amount  due  under  contract,  question  held 
one  for  the  jury. — Sheeban  v.  City  of  Pitts- 
burg (Pa.)  642. 

Refusal  of  court  to  rescind  order  of  confirma- 
tion in  a  road  case  held  not  error. — In  re  Tioga 
St.  (Pa.)  926. 

•Failure  to  give  notice,  onder  Act  May  16, 
1891  (P.  L.  79)  f  10,  within  10  da^s  of  the 
passage  of  a  borough  ordinance  for  improving 
street,  held  not  fatal  to  an  assessment  for 
the  cost — Duquesne  Borough  v,  Keeler  (Pa.) 
1071. 

•Failure  to  have  report  of  viewers  of  street 
Improvement  confirmed  nia^  held  immaterial. — 
In  re  Marshall  Avenue  (Pa.)  1085. 

•Act  April  18,  1899  (P.  L.  57),  known  as  the 
"Curative  Act,  and  providing  that,  where  a 
street  has  been  improved  by  a  mnnicipality 
under  an  invalid  law  or  ordinance,  such  law 
shall  be  valid  and  binding,  is  unconstitutional. — 
In  re  Marshall  Avenue  (Pa.)  1085. 

A  failure  to  advertise  a  gradine  contract, 
as  required  by  Act  May  22,  1895  (P.  L.  105), 
is  cured  by  Act  April  18,  1899  (P.  L.  57).— 
In  re  Marshall  Avenue  (Pa.)  1085. 

I  O.    -^  Assessments   tor  beneflts,  wad 
special  taxes. 

Under  Act  March  24,  1897  (P.  Lw  1897.  p. 
70)  S  48,  cl.  3,  the  common  cooncii  of  a  city 
has  authority  to  assess  the  costs  of  an  improve- 
ment on  the  owners  of  the  property  benefited 
to  the  extent  of  the  peculiar  benefits  received. — 
Tusting  V.  City  of  Asbury  Park  (N.  J.  Sup.) 
183. 

Under  Act  March  24,  1897  (P.  L.  1897.  p. 
79)  I  65,  certiorari  to  review  an  assessment  for 
a  public  improvement,  applied  for  after  60  days 
from  the  confirmation  of  the  assessment,  will 
be  dismissed. — ^Tusting  v.  City  of  Asbury  Park 
(N.  J.  Sup.)  188. 

Where  a  landowner  has  notice  of  street  pro- 
ceedings for  which  the  law  authorizes  an  as- 
sessment, and  refrains  from  applying  for  a  writ 
of  certiorari  until  the  improvement  is  completed 
and  an  assessment  levied  he  will  be  allowed 
only  to  question  the  validity  of  the  assessment. 
— ^Tusting  V.  City  of  Asbury  Park  (N.  J.  Sup.) 
183. 

An  order  of  the  Supreme  Court,  setting  aside 
an  assessment  and  directing  a  new  assessment, 
vacates  only  the  particular  apportionment  un- 
der review,  and  does  not  determine  that  the 
amount  of  the  assessment  on  any  individual's 
property  should  be  affected. — Milton  v.  Stell 
(N.  J.  Sup.)  1133. 

Where  ordinance  provides  for  constractiM)  of 
sewers  on  a  certain  plan,  a  deviation  from  the 
plan  held  to  render  assessment  for  benefits  i&- 
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valid.— In  re  Stranton   Sower  (Pa.)  173;    Ap- 
peal of  Lackawanna  Iron  &  Steel  Co.,  Id. 

Time  to  appeal  from  confirmation  of  report 
of  viewers,  given  by  Act  May  16,  1891  (P.  L. 
75).  and  repeated  in  Act  April  2.  1903  (P.  L. 
124),  does  not  take  away  the  right  to  appeal 

fiven  by  Act  May  19,  1897  (P.  L.  67).— In  re 
Icranton  Sewer  (Pa.)  173;    Appeal  of  Lacka- 
wanna Iron  &  Steel  Co.,  Id. 

Where  a  whole  improvement  of  a  street  was 
provided  for  by  one  ordinance,  and  done  under 
one  contract,  an  assessment  for  damages  held 
not  invalid. — ^In  re  Wilmington  Ave.  (Pa.)  848. 

On  appeal  from  a  report  of  viewers  in  pro- 
ceedings under  Act  May  16,  1891  (P.  L.  75), 
the  report  is  not  prima  facie  evidence  of  the 
benefits,  as  provided  for  such  reports  made 
under  Act  April  2,  1903  (P.  L.  124).— Carson 
v.  Allegheny  City  (Pa.)  1070. 

Where  an  appeal  is  taken  in  a  road  case  from 
viewers'  report,  the  contract  for  the  improve- 
ment is  inadmissible  in  evidence  for  defend- 
ant—Carson V.  Allegheny   City   (Pa.)  1070. 

On  appeal  from  report  of  viewers  assessing 
damages  for  improving  street,  damages  for 
widening  under  another  ordinance  cannot  be. 
set  off. — Duqnesne  Borough  t.  Eeeler  (Pa.) 
1071. 

f   7.    Police  power  and  raKiilatioiia. 

A  city  ordinance,  requiring  Dill-boards  to  be 
constructed  not  less  than  10  feet  from  the  street, 
cannot  be  justified  as  an  exercise  of  the  police 
power. — City  of  Ptssaic  v.  Paterson  Bill  Post- 
ing, Advertising  &  Sign  Painting  Co.  (N.  J. 
Err.  &  App.)  267. 

A  fine  of  $20  imposed  by  an  ordinance  for  the 
refusal  of  an  omnibus  driver  to  convey  any 
passenger  was  not  excessive. — Atlantic  City  v. 
Brown  (N.  J.  Err.   &  App.)   428. 

An  ordinance  permitting  an  omnibus  driver  to 
charge  only  lO  cents  for  carrying  a  passenger, 
irrespective  of  the  distance,  held  not  unreason- 
able.— Atlantic  City  v.  Brown  (N.  J.  Err. 
&  App.)  428. 

Provision  of  an  ordinance  requiring  an  omni- 
bus driver  to  convey  any  one  tendering  himself 
as  a  passenger  held  not  wholly  void. — Atlantic 
City  v.  Brown  (N.  J.  Err.  &  App.)  428. 

The  fact  that  an  ordinance  requires  omnibus 
drivers  to  carry  any  person  tendering  himself 
as  a  passenger,  whether  the  driver  desires  to 
carry  him  or  not,  held  not  to  render  it  in- 
valid.—Atlantic  City  ▼.  Brown  (N.  J.  Err.  & 
App.)  428. 

An  ordinance  forbidding  any  person  to  hire  or 
offer  for  hire  rolling  chairs  on  a  board  walk 
along  the  ocean  in  front  of  the  city  is  valid. 
—Harris  v.  Atlantic  City  (N.  J.  Sup.)  995. 

The  words  "to  hire,"  as  nsed  in  an  ordinance 
forbidding  any  person  to  hire  rolling  chairs, 
means  to  grant  the  temporary  use  for  compen- 
Ration. — Harris  v.  Atlantic  City  (N.  J.  Sup.) 
995. 

•An  ordinance  which  limits  the  use  of  the 
public  streets  for  thefollection  of  garbage  to  the 
duly  authorized  contractor  of  the  city  held  a 
valid  exercise  of  the  police  power. — ^Atlantic 
City  V.  Abbott  (N.  J.  Sup.)  999. 

I  8.      Use  and  regulation  of  publle  pla« 
ees,  property,  and  irorks. 

Owner  of  land  abnttinc  on  park  hrld  not  en- 
titled to  enjoin  construction  of  street  railroad 
through  the  park,  where  the  only  injury  claimed 
is  to  his  artistic  sensibilities. — Bayard  T.  Ban- 
croft (Del.  Ch.)  6. 

Evidence  held  insufficient  to  establish  the 
taking  of  land  for  an  extension   of  a   street 


over  line  claimed  by  defendant  railroad  carapasr 
for  a  right  of  way. — Johnson  v.  Philadelidiit. 
B.  &  W.  R.  Co.  (Del.  Ch.)  86. 

Where,  by  virtue  of  condannation  procegdirjs. 
complainant  ceased  to  be  a  landowner  abotto: 
a  street  on  which  the  tracks  of  defendant  rail- 
road were  laid,  complainant  had  no  right  xb 
raise  the  question  of  the  extension  of  tbf 
street  over  a  portion  of  the  railroad's  rtgb: 
of  way. — JohuHon  v.  Philadelphia,  B.  dt  W.  E. 
Co.  (Del.  Ch.)  86. 

Baltimore  City  (Charter  (Acts  1898.  p.  29^. 
c.  1^  S  37,  as  amended  by  Acts  1900,  p.  UT. 
c.  109,  held  to  supersede  prior  ordinance  d 
city  as  to  grant  of  right  to  erect  awning  a 
street. — Preston  v.  Likes,  Berwanger  &  C« 
(Md.)  1024. 

Application  for  permit  to  erect  awning  fcc'' 
not  within  ordinance  authorizing  inspector  <d 
bnlldings  to  grant  permit  to  erect  awniat 
covered  with  wood,  iron,  tin,  or  canvas.— 
Preston  v.  Likes,  Berwanger  &  Co.  (Md.)  1024 

A  borough  ordinance  which  makes  it  ti» 
duty  of  any  person  having  trees  in  a  street  t» 
cut  down  and  remove  the  same  after  noti« 
is  not  authorized  by  P.  L.  1897,  p.  296.  {  >. 
pt.  1,  giving  the  council  power  to  regulate  i-' 
planting  and  protection  of  shade  trees. — Sproid 
v.  Borough  of  Stockton  (N.  J.  Sup.)  275. 

{   9.    Torts. 

In  an  action  against  a  city  for  injuries  froo 
a  defective  sidewalk,  a  finding  held  not  n»- 
ceptible  of  the  interpretation  that  it  held  de- 
fendant to  the  duty  of  maintaining  the  walk  12 
a  safe  condition.-— Campbell  ▼.  Oltr  of  Hn 
Haven  (Conn.)  665. 

*It  is  the  duty  of  municipal  corporations  t« 
keep  streets  or  highways  in  a  reasonably  safe 
condition  for  the  use  of  travelers. — Qreen  v. 
Council  of  Newark  (Del.  Super.)  792. 

*A  traveler  on  a  street  who  has  knowledge  of 
obstructions  must  take  due  precaution  to  avail 
injury. — Green  v.  Council  of  Newark  (Dd. 
Super.)  792. 

•In  the  absence  of  knowledge  to  the  contrary, 
a  traveler  on  a  street  may  presume  that  it  ii 
in  a  safe  condition. — Green  y.  Council  of  New- 
ark (Del.   Super.)  792. 

•In  an  action  against  a  city  for  injnries 
caused  by  a  defective  crossing,  the  burden  ii 
on  plaintiff  to  prove  defendant's  negligence. — 
Green  v.  0>uncil  of  Newark  (Del.  Saper.)  792. 

•In  an  action  against  a  city  for  injuries  to  * 
pedestrian  by  falling  on  a  defective  footwaj, 
whether  plaintiff  was  guilty  of  contributory 
negligence  held  a  question  for  the  jury. — 
Green  v.  (Douncil  of  Newark  (Del.  Super.)  7!li 

•Where  plaintiff  fell  on  the  ice  on  the  sidewalk 
in  front  of  defendant's  house,  to  recover  for 
injuries  received  she  must  show  that  the  icy 
condition  resulted  from  water  artificially  con- 
ducted on  the  sidewalk. — Greenlaw  t.  Milliken 
(Me.)  145. 

In  an  action  for  injuries  received  by  fallin; 
on  the  ice  on  the  sidewalk  in  front  of  defendant'! 
house,  evidence  held  to  show  plaintiff  guilty  of    I 
contributory  negligence. — Greenlaw  v.   Millikea 
(Me.)  145. 

The  word  '•railing"  in  Laws  1893,  p.  47,  c 
59,  relating  to  liability  of  towns  for  defective 
railings,  held  to  mean  railings  necessary  to 
guard  travelers  from  going  over  embankments. 
— Wentworth  v.  Town  of  Pittsfield  (N.  H.)  21&. 

In  a  suit  to  restrain  the  pollution  of  a  water 
course,  it  was  no  defense  tnat  the  acts  of  cer- 
tain others  contributed  to  the  nuisance.— 
Doremns  v.  City  of  Paterson  Qi.  3.  Ch.)  S. 
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In  a  Butt  to  restrain  the  pollution  of  a  water 
lourse  by  a  city,  an  answer  held  defective  for 
ailnre  to  state  whether  the  taking  of  com- 
ilainanf  s  property  rights  was  to  be  perpetual 
ir  temporary. — Doremus  v.  City  of  Paterson 
N.  J.  Ch.)  8. 

*A  city  held  bound  to  construct  and  maintain 

I  sidewallc  only  in  a  reasonably  safe  condition. 
-Beed  v.  Borough  of  Tarentum  (Pa.)  92a 

•An  instruction  in  an  action  for  injuries 
taused  by  alleged  defects  in  the  sidewalk,  allow- 
ng  the  jnry  to  set  up  a  standard  of  care  re- 
laired  by  the  city  in  that  respect,  held  errone- 
tos. — Reed  t.  Borough  of  Tarentum  (Pa.)  928. 

'Person  injured  by  defect  in  a  sidewalk  of 
vhich  he  was  ignorant  held  not  guilty  of  oon- 
ributory  negligence. — Steck  v.  City  of  Al- 
egheny  (Pa.)  1115. 

•Person  held  not  necessarily  guilty  of  con- 
ribntory  negligence  in  using  a  street  known  to 
•e  defective. — Steck  v.  City  of  Allegheny  (Pa.) 
1115. 

•Whether  plaintiff  was  guilty  of  contributory 
legligence  when  injured  by  a  fall  on  a  side- 
Talk  because  of  ice  thereon  held  under  the 
>vidence  a  question  for  the  jury. — Steck  y. 
3ity  of  Allegheny  (Pa.)  1115. 

•Where  all  the  streets  were  icy  at  the  time 
ilaintiflf  fell  on  a  sidewalk,  the  question  as  to 
vbether  there  was  a  safer  road  which  plaintiff 
»uld  bare  taken  is  for  the  jury. — Steck  v. 
3ity  of  Allegheny  (Pa.)  1115. 

•Whether  injured  party  used  due  care  in 
raveling  on  a  known  dangerous  street  held 
I  question  for  the  jury. — Steck  v.  City  of  Al- 
egbeny  (Pa.)  1115. 

•Where  a  person  uses  a  defective  street, 
vhether  he  was  guilty  of  contributory  negli- 
;ence  in  not  using  another  street  was  a  ques- 
ion  for  the  jury.-r-Steck  v.  City  of  Allegheny 
Pa.)  1115. 

•A  municipality  constructing  and  maintaining 
I  jail,  as  authorised  by  V.  8.  5302-5304.  held 
lot  liable  for  negligence  to  one  committed 
herein,  as  provided  by  section  5305. — Carty's 
Ldm'r  v.  Village  of  WinoosW  (Vt.)  45. 

•Adjoining  owner  Add  liable  for  injuries  to  a 
•edestrian  by  a  defect  in  the  covering  of  a  hole 
n  the  sidewalk  in  front  of  bis  property  only 
<a  proof  of  negligence. — Mixer  v.  Herrick  (Vt.) 
019. 

Allegations  of  a  declaration  in  an  action 
or  injuries  to  a  pedestrian  by  an  alleged  de- 
ective  covering  of  a  hole  in  a  sidewalk  held 
ufficient  to  show  notice  to  defendants  of  the 
lefect— Mixer  v.  Herrick  (Vt)  1019. 

10.    FUoal    atanaceaieiit.    pablle    debt, 
•aenritlea,  And  taxation. 

A  bill  to  enjoin  the  collection  of  municipal 
axes  as  fraudulently  assessed  with  intent  to 
ompel  payment  by  complaint  of  an  undue  por- 
ion  of  the  public  taxes  held  to  state  grounds 
'or  equitable  relief. — National  Tube  C!o.  v. 
Shearer  (Del.  Ch.)  1003. 

In  a  suit  to  restrain  the  collection  of  cer- 
ain  city  taxes,  evidence  held  insufficient  to 
ibow  that  complainant's  property  had  been 
raudulently  overvalued. — National  Tube  Co.  v. 
Shearer  (Del.  Ch.)  1093. 

Under  Acts  1888,  p.  127,  c.  98,  |  19,  and 
Vets  1902,  p.  199,  c.  130,  relating  to  taxation 
>t  territory  annexed  to  city  of  Baltimore,  alley 
craded  and  paved  held  sufficient  to  form 
>onndary  of  block  as  therein  described,  though 
lot  curbed.— dty  of  Baltimore  v.  Rosenthal 
Md.)  579. 


Alley  paved  with  cobble  stones  held  graded 
within  the  meaning  of  Acts  1888,  p.  127,  c. 
08,  i  19,  and  Acts  1902.  p.  199,  c.  130,  re- 
lating to  taxation  of  territory  annexed  to  city 
of  Baltimqre. — City  of  Baltimore  v.  Rosenthal 
(Md.)  679. 

Act  March  7,  1901  (P.  L.  40),  repeals  Act 
June  14,  1887.  li  24  (P.  L.  398).  as  amended  by 
Act  Feb.  18.  1895,  {  1  (P.  L.  13),  relating  to  an 
increase  of  the  bonded  indebtedness  of  cities  of 
the  second  class,  and  authorizing  an  election. — 
Jermyn  v.  City  of  Scranton  (Pa.)  29. 

Ordinance  of  city  of  the  second  class,  pro- 
viding for  the  issue  of  bonds,  held  valid. — 
Jermyn  v.  City  of  Scranton  (Pa.)  29. 

Under  Act  March  7,  1901  (P.  L.  40),  as  amend- 
ed by  Act  June  20,  1901  (P.  L.  586),  relating 
to  the  issue  of  bonds  by  cities  of  the  second 
class,  bonds  for  the  creation  of  new  debts  or 
for  payment  of  contemplated  improvements  are 
payable  annually,  funding  bonds  payable  in 
5  to  80  years.— jermyn  v.  City  of  Scranton 
(Pa.)  29. 

Cities  of  the  second  class  may  classify  real 
estate  for  purposes  of  legislation,  and  levy 
a  different  rate  on  each  class  of  property. — 
Jermyn  t.  City  of  Scranton  (Pa.)  29. 

fll.   Actions. 

Mistake  of  city  surveyor  in  establishing  grade 
of  street  held  not  to  create  a  right  of  action 
running  with  the  land  in  favor  of  grantee. — 
Moore  v.  City  of  Lancaster  (Pa.)  100. 

MURDER. 

Se«  "Homicide." 

MUTUAL  AID  SOCIETIES. 

See  "Beneficial  Associations." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insnrance,"  i  & 

MUTUAL    INSURANCE   COMPANIES. 

See  "Inaorance,"  I  1. 

MUTUALITY. 

Of  contract,  see  "Specific  Performance,"  i  2. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 
Amendment  of  indictment  as   to  names,   see 
"Indictment  and  Information,"  {  6. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  i  2. 

NAVIGABLE  WATERS. 

i   1.    Rls^t*  of  pnblie. 

•An  owner  of  land  abutting  on  a  navigable 
river  cannot  place  any  structure  or  filling  be- 
tween high-water  and  low-water  mark  which 
would  obstruct  the  river  for  navigation. — Mc- 
Gunnegie  v.  Pittsburg  &  L.  E.  R.  Co.  (Pa.) 
088. 

NAVIGATION. 

See  "Navigable  Waters,"  1 1. 


'  Point  wuMtated.    Soo  ■yllnbu. 


Digitized  by 


Google 


1198 


62  ATLANTIC  BEFORTEB. 


NECESSARIES. 

Of  wife,  see  "Husband  and  Wife,"  i  L 

NEGLIGENCL 

Causing  death,  see  "Deatli/'  g  1. 
Measure  of  damages,  see  "Damages,"  I  8. 

By  particular  claiset  of  parties. 

See  "Carriers,"  |S  1,  3;  "Municipal  Corpora- 
tions," S  9;  "Street  BiSroads,"  \  2;  "Towns," 
%  !• 

Agricultural  societies,  see  "Agriculture." 

Employers,  see  "Master  and  Servant,"  H  S-8. 

Partners,  see  "Partnership,"  §  3. 

Railroad  companies,  gee  "Railroads,"  \\  4-9. 

Condition  or  u«e  q/' pccrttcular  species  (t/ property, 
toorks,  or  maoMnery. 

See  "Electricity";  "Highways,"  {  4;  "Rail- 
roads," §g  4-9;   "Street  Railroads,"  {  2. 

Demised  premises,  see  "Landlord  and  Tenant," 
J  3. 

Production,  supply,  and  use  of  gas,  see  "Gas." 

Contributory  nei/ligenoe; 

Of  passenger,  see  "Carriers,"  g  4. 

Of  person   in   charge   of   animals   injured   by 

operation  of  railroad,  see  "Railroads,"  {  8. 
Of  person  injured  by  collision  on  highway,  see 

"Highways,"  {  4. 
Of   person    injured    by    defective    street,    see 

"Municipal  Corporations,"  S  9. 
Of   person   injured   by    operation   of   railroad, 

see  "Railroads,"  |  6. 
Of  person  injured  by  operation  of  street  car, 

see  "Street  Railroads,^'  {  2. 

i   I.    Aots     or     omisaloas     eonatitntlas 
necUseiiOA. 

*In  an  action  for  an  injury  to  a  child  while 
on  defendant's  land,  held  that  defendant  was 
not  guilty  of  negligence  in  failing  to  guard 
against  injuries  to  children. — Fitzmaurice  t. 
Connecticut  Ry.  &  Lighting  Co.  (Conn.)  620. 

'Obstructions  and  unfinished  condition  of  a 
walk  on  defendant's  premises  held  a  plain  in- 
dication that  it  was  not  open  for  travel,  and 
plaintiff  in  going  upon  it  v(aB  a  mere  licensee, 
to  whom  the  defendant  owed  no  duty  except 
not  to  wantonly  injure  her. — McClain  v.  Caribou 
Nat  Bank  (Me.)  144. 

The  legal  measure  of  duty,  except  that  made 
absolute  by  law,  is  better  expressed  by  the 
phrases  "due  care,"  "reasonable  care,"  or  "or- 
dinary care,"  used  interchangeably. — Raymond 
T.  Portland  R.  Co.  (Me.)  (j02. 

'Reasonable  care  is  such  care  as  an  or- 
dinarily reasonable  and  prudent  person  ex- 
ercises with  respect  to  his  own  affairs  under 
like  circumstances. — Raymond  v.  Portland  R. 
Co.  (Me.)  602. 

'Railroad  company  held  not  liable  where  cer- 
tain trespassers  come  upon  its  property  and 
push  a  fence  over  onto  a  traveler  on  the  side- 
walk.— Grogan  v«  Pennsylvania  R.  Co.  (Pa.) 
924. 

I   2.    Proximate  oaiue  of  Injnrr. 

*In  an  action  for  injuries  resulting  from  neg- 
ligence, defendant  is  liable  only  for  such  negli- 
gence as  conetituted  the  proximate  or  immediate 
catise  of  the  injury. — MacFeat  v.  Philadelphia, 
W.  &  B.  R.  Co.  (Del.  Super.)  898. 

*A  pure  accident  without  negligence  on  the 
part  of  the  partf  responsible  therefor  is  not 
actionable. — MacFeat  v.  Philadelphia,  W.  &  B. 
R.  Co.  CDel.  Super.)  898. 


*To  Bu&tain  a  common-law  action  for  negli- 
gence, it  is  not  necessary  to  prove  that  defend- 
ant's negligence  was  toe  sole  eaoae  of  plain- 
tiff's injury.— Neal  v.  Bendall   (Me.)  To*. 

If  a  person  is  injured  in  part  by  the  neg- 
ligence of  a  third  person,  and  in  part  by,  the 
insufficiency  of  the  injured  person's  dnver, 
horse,  or  carriage,  due  to  his  own  want  of 
care  in  selection,  he  cannot  recover. — ^Hanson 
T.  Manchester  St  Ry.    (N.  H.)  506. 

'Where  an  express  wagon  struck  a  waeoo  at 
the  sidewalk,  and  the  horse  attached  took  fright 
and  ran  away,  and  to  avoid  being  stmck  by  the 
horse  plaintiff  jumped  aside  and  brtrfce  his  let, 
and  thereupon  sued  the  owner  of  the  express 
wagon,  a  nonsuit  was  erroneous. — Collins  v. 
West  Jeraey  Express  Co.  (N.  J.  Err.  ft  App.> 
675. 

I   3.    Oontrlbatory  neBliKonea. 

Where  the  driver  of  a  private  conveyance  is 
not  employed  by  the  person  riding  therein,  the 
negligence  of  the  driver  cannot  be  imputed  to 
such  person. — ^Little  v.  Central  District  ft  Print- 
ing Telegraph  Co.  (Pa.)  848. 

i   4.    Actloaa. 

In  an  action  for  injuries  while  using  a  walk 
on  defendant's  premises,  evidence  held  to  show 

Slaintiff   guilty    of    contributory    negligence. — 
IcClain  v.  Caribou  Nat.  Bank  (Me.)  144. 

'Where  the  nature  of  an  act  relied  on  to 
show  negligence  contributing  to  a  personal  in- 
jury can  only  be  determined  by  considering  alt 
the  circumstances,  it  is  the  province  of  the  jury 
to  pass  on  and  characteriee  it. — United  Rys.  St 
Electric  Co.  of  Baltimore  v.  Watkins  (Md.)  231. 

'The  question  of  negligence  is  ordinarily  one 
of  fact,  but  may  be  one  of  law  when  a  de- 
cisive act  of  negligence  has  been  committed. — 
United  Rya.  &  Electric  Co.  of  Baltimore  r. 
Weir  (Md.)  588. 

In  an  action  for  injuries  to  a  pedestrian 
through  the  fail  of  a  brick  from  a  building, 
the  question  .as  to  the  party  having  complete 
control  Of  the  bricklaying  held  one  for  the 
jury. — Deoola  v.  Cowan  (Md.)  1026. 

In  an  action  for  injuries  to  a  pedestrian 
from  the  fall  of  a  bri<^  from  a  building,  the 
taking  of  the  case  from  the  jury  held  errorw 
Decola  v.  Cowan  (Md.)   1026. 

'Where  doubt  exists  as  to  whether  a  person  is 
guilty  of  contributory  negligence,  it  is  a  qne»- 
tion  for  the  jury  whether  his  act  in  connection 
with  the  other  facts  is  or  is  not  contributory 
negligence. — Schramm  v.  Parker  (N.  J.  Err. 
&  App.)  410. 

'Nonsuit  cannot  be  granted  in  an  action  for 
negligence  on  the  ground  of  failure  to  prove 
want  of  reasonable  care,  unless  from  the  eri- 
dence  no  other  legitimate  conclusion  can  be 
reached  by  the  jury. — King  v.  Zien  (N.  J.  Sup.> 
287. 

In  an  action  against  a  coal  company  for  in- 
juries to  a  child  two  years  old  struck  by  as 
electric  car  operated  by  defendant,  evidence 
held  to  require  the  granting  of  nonsuiL — 
Estep  T.  Webster  Coal  &  Coke  Co.  (Pa.)  1082. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes."      ' 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial,  see  "Homicide,''  |  8; 

"New  Trial,"  §  8. 
Ground  for  rehearing  after  decrM  of  dlrorce. 

see  "Divorce,"  |  8. 


*  Point  aaaotatod.    See  syllabma. 
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NEW  PROMISL 

Within  statute  of  Umitatioiu,  see  "Limitation 
of  Actloai,"  I  8. 

NEW  TRIAL 

Application  for  relief  from  submission  of  catue, 
see  "Snbmlsslon  of  Oontrovers^." 

In  criminal  prosecntlona,  see  "Criminal  Law," 
i  14;   "Homicide,"  {  8. 

Opening  or  Tacating  jadgment,  see  "Judgment," 
(  4. 

Presentation  of  objections  for  review  ^  mo- 
tion for  new  trial,  see  "Appeal  and  Brror," 
S  8. 

Review  of  mlings  on  motion  for,  see  "Appeal 
and  Error,"  f  1. 

I    1.    Hatnre  aad  seope  of  remedy. 

*The  denial  of  a  motion  to  set  aside  a  ver- 
dict held  to  preclude  defendant  from  making 
a  subsequent  motion  for  similar  relief  on  the 
same  grounds,  without  an  application  for  re- 
hearing by  reason  of  accident,  mistake,  or 
mi8fortune.-^endron  ▼.  St.  Pierre  (N.  H.) 
866. 

I  S.     OrovBda. 

In  trespass  the  denial  of  a  motion  to  set  aside 
an  adverse  verdict  because  one  of  the  jurors  ex- 
pressed an  opinion  in  favor  of  boundary  claimed 
by  defendant,  and  because  others  bad  made  re- 
marks in  the  presence  of  the  jury,  held  properly 
denied.— Lyman  v.  Brown  (N.  HJ  650. 

*On  rule  to  show  cause,  a  new  trial  may  be 
granted  for  a  verdict  for  excessive  damage,  not 
excepted  to  at  the  trial.- — Butler  v.  Hoboken 
Printing  A:  Publishing  Co.  (N.  J.  Sup.)  272. 

*A  verdict  otherwise  liable  to  reversal  cannot 
be  sustained  on  the  theory  of  the  law  contrary 
to  that  on  which  the  case  was  submitted  to 
the  jury. — Oakley  v.  Emmons  (N.  J.  Sup.)  996. 

*A  verdict  based  on  a  finding  without  evi- 
dence to  sustain  it  is  ground  for  new  trial. — 
Oakley  v.  Emmons  (  N.  J.  Sup.)  996. 

*It  is  reversible  error  for  judge  to  fail  to 
set  a  verdict  aside  which  was  "shocking  to 
every  fair  sense  of  justice  and  right."— Dlnan 
V.  Supreme  Council  Catholic  Mnt.  Ben.  Ass'n 
(Pa.)  1067. 

*The  fact  that  in  estimating  damages  the 
jnry  disregarded  an  erroneous  instruction  is  not 
ground  for  a  new  trial,  the  verdict  being  justi- 
fied by  the  evidence. — Oalligan  t.  Woonsocket 
St.  Ry.  Co.  (R.  I.)  376. 

*In  an  action  by  a  father  for  injuries  to 
his  son,  the  fact  that  the  verdict  for  $400  was 
$1.S0  in  excess  of  the  damage  proven  did  not 
require  the  granting  of  a  new  trial. — Oalligan 
V,  Woonsocket  St.  Ry.  Co.  (R.  I.)  876. 

'Misconduct  of  defendant  and  jurors  in  con- 
versing together  held  not  available  to  defendant 
as  ground  for  setting  aside  the  verdict,  where 
he  did  not  disclose  the  circumstance  to  the  court 
until  after  the  rendition  of  verdict— Jennett  v. 
Patten  (Vt)  83. 

A  defendant  held  entitled  to  a  new  trial  on 
the  ground  of  accident,  under  V.  S.  1662. — 
Massucco  y.  Tomassi  (Vt.)  57. 

I   3.     ProeeadlBsa  to  proenre  now  trial. 

•Under  District  Court  Act  (P.  L.  1898,  p. 
669)  {  17,  the  district  court  has  no  authority  to 
grant  a  new  trial  on  an  application  made 
more  than  80  days  after  judgment,  unless  for 
newly  discovered  evidence. — ^Flaherty  y.  Pack 
(N.  J.  Sup.)  268. 


NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINATION. 

For  office,  see  "Elections,"  i  ^ 

NONRESIDENCL 

Appointment  as  executors,  see  "Bzeeotora  and 
Administrators,"  {  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsnit." 

In  action  for  death  caused  by  street  cars,  see 

"Street  Railroads,"  f  2. 
On  trial,  see  "Trial,"  I  4. 

NOTARIES. 

See  "Officers,"  |  1. 

'Notaries  public  are  governmental  officers.— 
In  re  Opinion  of  the  Justices  (N.  H.)  969. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 


NOTICE 

Of  ordinance  for  public  improvement,  see 

nidpal  Corporations,"  H  5,  6. 
Of  probate  proceedings,  see  "Wills,"  |  4. 
To  corporations,  see  "Corporations,"  {  6. 


"Mn- 


NUISANCE. 

Pollution  of  water  course  in  city,  see  "Munici- 
pal Corporations,"  {  9. 

i  1.    P«bUe  nniswaees. 

*A  railroad  «witcb  or  siding  Is  not  a  nui- 
sance per  se,  and  can  only  become  such  by 
circumstances  connected  with  ite  construction, 
location,  or  the  manner  of  its  nA. — Davis  v. 
Baltimore  &  O.  R.  Co.  (Md.)  572. 

*Oomplainant's  injury  from  the  maintenance 
of  a  railroad  switch  along  a  public  road  held 
not  different  in  kind  from  the  inconvenience 
sustained  by  the -general  public,  precluding  her 
from  maintaining  a  suit  to  enjoin  the  con- 
struction of  the  switch. — Davis  ▼,  Baltimore 
&  O.  R.  Cb.  (Md.)  672. 

*A  railroad  company  tield  not  a  necessary 
imrty  to  a  suit  by  an  adjoining  property  owner 
to  restrain  the  construction  of  a  switch  for  the 
benefit  of  another. — Davis  ▼.  Baltimore  &  O. 
R.  Co.  (Md.)  672. 

*A  bill  to  restrain  the  construction  of  a 
switch  track  along  a  county  road  in  front  of 
plaintiff's  premises  AeM  insufficient  to  justify 
the  issuance  of  an  injunctioW. — Davis  v.  Balti- 
more &  O.  B.  Co.  (Md.)  672. 

£2vidence  held  insufficient  to  entitle  a  vrop- 
erty  owner  to  restrain  the  maintenance  of  a 
railroad  switch  along  a  public  road  near  her 

Sroperty  as  a   nuisance. — Davis  v.  Baltimore 
:  O,  R.  Co.  (Md.)  672. 

A  town  independent  of  contract  held  not  en- 
titled to  file  a  bill  for  protection  against  a 
public  nuisance  common  to  all  ita  citizens. — 
Belleville  Tp.,  Essex  County,  t.  Olty  of  Orange 
(N.  J.  Ch.)  331. 


*  Point  HUMtatod.    Be*  BjrU»1ms. 
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62  ATLANTIC  BEPOHTER. 


OBJECTIONS. 

For  pnrpoae  ot  review,  see  "Appeal  and  Er- 
ror/' S  8. 

To  conduct  of  arbitrators,  see  "Arbitration  and 
Award,"  }  2. 

To  jurisdiction,  see  "Equity,"  i  1. 


Laws    impairing,    see 


OBLIGATION  OF  CONTRACT. 

'Constitutional    Law," 

OBSCENITY. 

Duplicity  In  Indictment,  see  "Indictment  and 
Information,"  f  3. 

'Evidence  of  either  uttering  or  exposing  to 
view  of  another  indecent  pictures  will  supi>ort 
a  general  verdict  of  guilty  upon  a  count 
charging  both.— State  v.  Hill  (N.  J.  Sup.)  936. 

Evidence  Held  sufficient  to  support  a  charge 
of  exposing  to  view  indecent  pictures,  but  not 
charge  of  uttering.— State  v.  Hill  (N.  J.  Sup.) 
936. 

*On  a  trial  for  indecent  exposure,  the  place 
where  the  exposure  was  made  held  a  public 

?ilace  as  a  matter  ot  law. — State  t.  Goldstein 
N.  J.  Sup.)  1006. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  }  2. 
Of  highways,  see  "Highways,"  I  4.  . 
Of  navigation,  see  "Navigable  Waters,"  i  1. 

OFFICERS. 

Best  and  secondary  evidence  of  official  capaci- 
ty, see  "Criminal  Law,"  {  8. 

Examination  as  witnesses,  see  "Witnesses," 
t  2. 

Injunctions  affecting,  see  "Injunction,"  {  2. 

Quo  warranto,  see  "Quo  Warranto." 

Particvlar  classes  of  offUxrs. 

See  "Judges";  "Justices  of  the  Peace";  "Nota- 
ries":    "Receivers";     "Sheriffs   and   Consta- 


bles, 


.t 


Assessors  of <  taxes,  see  "Taxation,"  J  S. 
Committees  in  partition,  see  "Partition,"  {  2. 
Corporate  officers,  see  "Corporations,"  H  3-5. 
Election  officers,  see  "Eaections,"  f  1. 
Municipal    officers,    see    "Municipal    Corpora- 
tions,^' i  3. 

f    1.    Appolntmeat,     qnallfleatloii,     amd 
teanra. 

*Women  held  disqualified  from  appointment 
as  notaries  public. — In  re  Opinion  of  the  Justi- 
ces (N.  H.)  §69. 

OILS. 

See  "Mines  and  Minerals,"  t  1. 

OMNIBUSES. 

Municipal  regulatMns,  see  "Municipal  Corpora- 
tions,^' {  7. 

OPENING. 

Judgment,  see  "Judgment,"  H  2,  4. 
Judgment  on  confession,  see  "Judgment,"  }  1. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  11. 


OPINIONS. 

Of  courts,  see  "Courta,"  i  L 

OPTIONS. 

To  purchase  or  sell  demised  premises,  as* 
"Landlord  and  Tenant,"  i  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  i  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

See  "Street  Railroads,"  f  2;  "Waters  ani 
Water  Courses,"  i  3. 

Municipal  ordinances,  see  "Municipal  Corpon- 
Oons,"  IS  2,  5-7,  10. 

Review  in  prosecution  for  violation,  see  "Crim- 
inal Law,"  i  15. 

Violation  of  by  carrier  as  negligence,  see  "Car- 
riers," t  3. 

ORPHANS'  COURTS. 


See  "Ctfurto,"  (  2; 
trators,"  i  8. 


"Executors  and   Admiais- 


*Foiiit  Mwotated.    •••  ayllatas. 


OUSTER. 

Right  to  partition  by  person  ousted  from  pot- 
session,  see  "Partition,"  H  It  2. 

PARENT  AND  CHILD. 

See  "Adoption";    "Bastards." 

Advancementa  to  child,  see  "Descent  and  Dis- 
tribution," }  2. 

Class  legislation  relating  to  delinquent  and  de- 
pendent children,  see  "Constitutional  Law,* 

Evidence  of  damages  fr^m   injuries   to  cUU, 

see  "Damages,"  f  5. 
Measure  of  damages  for  injuries  to  child,  sn 

"Damages,"  i  3. 
New  trial  in  action  for  injuries  to  diild.  see 

"New  Trial,"  {  2. 
Services  rendered  by  stepchild,  see  "Work  and 

Labor." 

A  voluntary  settlement  by  a  father  on  tb« 
children  of  his  first  wife  after  Us  second  oiar- 
riage  held  not  subject  to  revocation  at  his  in- 
stance as  improvident. — James  v.  Aller  (S.  J. 
Err.  &  App.)  427. 

Agreement  between  husband  and  wife  for  sap- 
port  of  children  by  the  latter  hHd  not  to  affiect 
the  husband's  duty,  as  between  himself  and  tlw 
children,  to  support  the  children. — Wright  r. 
Leupp  (N.  J.  Ch.)  464. 

•A  father  is  presumptively  entitled  to  tk« 
earnings  of  an  infant  son. — Galligan  t.  Woon- 
socfcet  St.  Ry.  Co.  (R.  I.)  376. 

PARKS. 

See  "Municipal  Corporations,"  H  4,  8. 

PAROL  EVIDENCE. 

In  clvfl  actions,  see  "BSridencek**  |  9, 
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PARTIES. 

Difimissal   for  defect  in,  see  "Diamissal  and 

Nonsuit,"  I  1. 
Persona  affected  by  estoppel,  see  "EJstoppel," 

i  1. 

In  action*  by  or  againtt  particular  cUutet  of 

partte*. 
Hospital  trustees,  see  "Hospitals." 

In  particular  aatUmi  or  proceedings. 

See  "Equity,"  f  2;  "Judgment,"  (  3. 

Condemnation  proceedings,  see  "ESminent  Do- 
main,   i  3. 

Limited  partnersliip,  see  "Partnership,"  i  5. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  IS  4,  15. 

Probate  proceedings,  see  "Wills,"  {  4. 

Proceedings  before  arbitrators,  see  "Arbitration 
and  Award,"  |  2. 

To  cancel  certificate  to  practice  dentistry,  see 
"Physicians  and   Surgeons." 

To  construe  will,  see  "Wills  "  f  13. 

To  restrain  nuisance,  see  "Nuisance,"  i  1. 

To  parMeutar  ctomesq^eonvevanoM,  oontracte, 

or  transactions. 
See  "Fraudulent  Conveyances,"  i  2. 

PARTITION. 

Demurrer  to  blU  for,  see  "Equity,"  t  3. 
BeTiew  of  discretion  of  court  in  fixing  fees  of 

master  in  partition,  see  "Appeal  and  Error," 

I  12. 

I   1.    AoiioBS  for  partitlan.  - 

*One  claiming  to  own  land  as  tenant  in  com- 
mon with  others,  and  actually  ousted,  must  es- 
tablish a  imity  of  possession  before  asking  parti- 
tion.— Harrison  ▼.  International  Silver  Co. 
(Conn.)  342. 

Under  Oen.  St.  1888,  i  1307  (Oen.  St.  1902, 
{  1037),  considered  with  reference  to  its  form 
liefore  modified  (I.*w8  1848,  p.  49,  c.  69;  Oomp. 
St.  1854,  p.  480),  and  subsequent  modifications 
up  to  Kev.  St.  1875,  p.  481,  a  person  actually 
ousted  of  possession  by  his  alleged  tenant  in 
common  cannot  seek  a  court  of  equity  for  the 
purpose  of  establishing  his  title  and  regaining 
possession,  and  thereupon  obtaining  a  decree  of 
partition  and  sale.— Harrison  v.  International 
Silver  Co.  (Conn.)  342. 

An  appeal  to  the  superior  court  from  an  order 
of  the  probate  court  revoking  the  appointment  of 
a  committee  to  make  partition  held  improperly 
dismissed. — Hood  v.  Montgomery  (N.  H.)  651. 

Where  objection  to  a  committee  to  make-parti- 
tion was  seasonably  made,  the  probate  court  had 
authority  to  revoke  the  appointment  after  the 
i^mmittee  had  reported. — Hood  v.  Montgomery 
(N.  H.)  651. 

Under  Pub.  St  1901,  c  243,  {|  10.  20,  keld 
that  a  probate  judge  had  power  to  revoke  the  ap- 
pointment of  a  committee  to  make  partitimi. — 
Hood  V.  Montgomery  (N.  H.)  651. 

Parties  to  a  partition  suit  held,  under  the 
facts,  not  equitably  entitled  to  the  benefit  of 
Gen.  St.  p.  23(>8,  i  58,  in  relation  to  certain 
preferences  against  the  estate  of  a  decedent. — 
Wright  V.  Wright  (N.  J.  Ch.)  487. 

*In  partition  allowance  will  be  made  for 
:axe»  paid  by  parties  and  for  improvements 
ipon  the  premises. — ^White  r.  Stnith  (N.  J. 
Jh.)  560. 

*In  partition,  complainants  held  not  required 
:o  account  for  rents  and  profits. — White  t. 
ihmitb  (N.  J.  Ch.)  560. 


'Unliquidated  claims  for  damages  done  to 
premises  held  not  cognizable  in  suit  for  parti- 
tion.—White  V.  Smith  (N.  J.  Ch.)  560. 

'Where  in  partition  premises  are  not  suscep- 
tible to  division,  the  property  will  be  ordered 
sold  and  the  proceeds  divided. — White  v.  Smith 
(X.  J.  Ch.)  560. 

Demurrer  to  bill  in  partition  because  it  did 
not  include  all  the  property  held  in  common  by 
the  parties  will  not  lie. — Love  v.  Robinson  (Pa.) 

PARTNERSHIP. 

Liability    for    false    imprisonment    caused    by 
partner,  see  "False  Imprisonment,"  |  1. 

f  1.    The  Mlstton. 

•Where  two  or  more  persons  engage  In  a 
business  under  an  agreement,  express  or  implied, 
to  share  its  profits  and  losses,  a  partnership 
exists  between  them. — Jones  v.  Pumell  (Del. 
Super.)  149. 

♦What  is  a  partnership  is  a  question  for  the 
court,  but  whether  a  partnership  exists  Is  a 
question  of  fact  for  the  jury. — Jones  v.  Pumell 
(Del.  Super.)  149. 

*A  partnership  may  be  proved  by  direct  evi- 
dence, or  by  evidence  of  the  acts,  conduct,  and 
declarations  of  the  alleged  partners. — Jones  v. 
Pumell  (Del.  Super.)  149. 

*A  partnership  as  between  the  alleged  partners 
must  be  shown  by  proof  of  the  actual  existence  of 
the  partnership. — Jones  v.  Pumell  (Del.  Super.) 
149. 

{   2.    Mntnal  rlsltts,  duties,  and  U»bUU 
ties  of  partners. 

Wberre  liquidating  partner  has  made  no  demand 
for  interest  on  moneys  withdrawn  by  a  copartner 
none  should  be  allowed  on  an  accounting. — 
Goodwill  V.  Heim  (Pa.)  24. 

•Before  a  settlement  of  partnership  accounts, 
interest  is  not  chargeable  unless  demanded  by 
the  equities  of  the  case. — Goodwill  v.  Heim 
(Pa.)  24. 

i   3.    Rlchts  and  UsbUlties  •■  to  tUrd 
parsons. 

In  an  action  for  negligence,  brought  against 
defendants  "as  individuals  or  as  partners." 
defendants  are  not  entitled  to  have  plaintiff 
elect  whether  he  will  proceed  against  them  as 
individuals  or  as  partners. — ^Lewes  v.  John 
Crane  &  Sons  (Vt.)  60. 

In  an  action  for  negligence,  brought  against 
defendants  as  individuals  or  as  partners,  plain- 
tiff may  inquire  into  the  business  relations  of 
defendants  between  themselves. — Lewee  v.  John 
Crane  4  Sons  (Vt)  60. 

{   4.    Diesolvtton,    settleaaeBt,    and    ae« 
aonntlns. 

Bill  filed  by  individual  creditors  of  deceased 
partner  against  members  of  new  partnership  for 
an  accounting  held  properly  denied. — Milleman 
V.  Kavanangb  (Pa.)  90^. 

{   5.    Umlted  partnership. 

Under  Code  Pub.  Gen.  Laws,  art.  73,  J  4,  a 
limited  partnership  held  not  converted  into 
a  general  one. — Safe  Deposit  &  Trust  CJo.  v. 
Cahn  (Md.)  819;  Same  v.  Roberts,  Id. 

The  business  of  a  stockbroker  may  t>e  carried 
on  by  a  limited  partnership,  within  Code  Pub. 
Gen.  Laws,  1904.  art.  73.  f  1.— Safe  Deposit 
&,  Trust  Co.  V.  Cahn  (Md.)  819;  Same  v.  Rob- 
erts, Id. 

Under  Code  Pub.  Gen.  Laws,  art.  78,  J  2.  a 
special  partner  held  liable  only  to  the  extent 
of  his  cash  contribution  to  the  firm. — Safe  De- 


aaA.— 7d 
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posit  &  Trust  Oo.  t.  Cabn  (Md.)  819;  Same 
V.  Roberts,  Id. 

The  liability  assumed  hj  a  limited  partnership 
held  to  include  a  general  partnership's  liability 
for  wrongfully  aiding  a  trustee  to  misappropri- 
ate trust  funds. — Safe  Deposit  &  Trust  Ck>. 
▼.  Cahn  (Md.)  819;  Same  v.  Roberto,  Id. 

A  suit  by  a  substituted  trustee  to  compel  res- 
titution to  the  trust  of  funds  misappropriated 
by  the  trustee  held  properly  brought  against 
the  individuals  of  a  firm  aiding  the  trustee,  and 
of  a  firm  assuming  the  former  firm's  liability. 
—Safe  Deposit  &  Trust  Co.  v.  Oahn  (Md.)  819; 
Same  v.  Roberts,  Id. 

Code  Pub.  Oen.  Laws,  art  78.  |  19,  held  to 
apply  only  to  suits  against  limited  partnerships 
while  the  same  are  going  concerns,  and  while 
its  special  partners'  contributions  form  a  part 
of  the  assets. — Safe  Deposit  &.  Trust  (3o.  r. 
Cahn  (Md.)  819;  Same  v.  Roberts,  Id. 

Under  Code  Pub.  Gen.  Laws,  art  73,  8§  13, 
19,  20.  a  substituted  trustee  in  a  suit  to  com- 
pel restitution  to  the  trust  estate  properly  joined 
the  genera]  and  special  partners  of  a  limited 
partnership. — Safe  Deposit  &  Trust  Co.  t. 
Oahn  (Md.)  819;  Same  v.  Roberto,  Id. 

PARTY  WALLS. 

Right  of  grantee  of  party  wall  to  easement  of 
light  and  air,  see  "Basemento,"  {  1. 

PASSENGERS. 

See  "Carriers,"   U  2A. 

PATENTS. 

Adequacy  of  remedy  at  law  as  ground  for 
denial  of  equitable  relief  as  to  royalties, 
see  "Equity,"  i  1. 

Construction  of  contract  relating  to  subsequent 
inventions,  see  "Contracts,"  {  2. 

For  public  lands,  see  "Public  Lands,"  I  1. 

PAYMENT. 

See  "Accord  'and  Satisfaction." 

By  garnishee,  see  "Garnishment,"  (  4. 

Subrogation  on  payment,  see  "Subrogation." 

OrporticuIarclOMM  ((roMiffotions  or  UabUttU*. 

See  "Mortgages,"  S  4. 

Bill  of  exchange  or  promissory  note,  see  "Bills 
and  Notes,"  §  8. 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators."  i  4. 

Tuition,  see  "Schools  and  School  Districts," 
§1. 

{    1.    Plakdliic   eTldeaoo,   trial,   and   re> 
view. 

In  an  action  for  assault,  a  request  to  charge 
that  a  note  given  and  received  in  payment 
thereof  is  "prima  facie  payment"  held  properly 
refused.— Belknap  v.  Billings  (Vt)  56. 

i  2.     Reeovery  of  paymaata. 

*Where  one  with  a  full  knowledge  of  the 
facto  or  with  means  of  knowledge  voluntorily 
pays  money  under  a  claim  of  right,  he  can- 
not recover  it  back. — Ash  v.  McLellan  (Me.) 
598. 

Where  one  demands  money  under  a  claim 
of  right  and  a  threat  of  litigation  and  the  one 
of  whom  the  money  is  demanded  has  time  tor 
deliberatioD,  and  the  money  is  then  paid,  it 
cannot  be  recovered  back,  though  the  demand 
is  iUegaL— Ash  t.  McLellan  (Me.)  698. 


'Evidence  held  to  show  a  jwyment  Tohm- 
tarUy  made.— Ash  t.  McLellan  (Me.)  59a 

PEDIGREE. 

Recital  of,  in  deed,  see  "Evidence,"  {  5. 

PENALTIES. 

Equitable  Jurisdiction,  see  "EJquity,"  |  1. 
Failure  of  administrator  to  file  inrentory,  see 

"Executors  and  Ami nistra tors,"  I  2. 
Practicing  dentistry  without  license,  see  *Thy- 

sicians  and  Surgeons." 
Under  contracts,  see  "Damages,"  {  2. 

PENSIONS. 

Competency  as  executor  of  person  conTJcted 
of  making  overcharge  for  prosecutdng  pension 
claim,  tee  "Executors  and  Administrators," 
i  L 

PERJURY. 

Requisites  and  suflSciency  of  indictmcDt  in 
general,  see  "Indictment  and  Infoimation.'* 
12. 

I   1.    Prosaovtlaa  and  pnaisbmeat. 

*An  indictment  for  perjury  in  the  form 
prescribed  by  V.  S.  5417,  form  49,  held  not 
demurrable  for  failing  to  allege  that  defendant 
was  sworn  by  a  person  legally  qualified  to 
administer   the   oath. — State   v.    Webber    (Yt) 

loia 

PERPETUITIES. 

An  attempted  disposition  of  a  remainder  htU 
void  as  a  perpetuity  under  the  statute  in  force 
in  1871.— Gerard  v.  Ives  (Conn.)  607. 

*The  fact  that  an  annuity  given  by  a  will  to  a 
charitable  corporation  may  continue  perpetually 
does  not  affect  ito  validity. — Merrill  v.  Americao 
Baptist  Missionary  Union  (N.  H.)  647. 

Will  construed,  and  devise  to  grandchndrea 
held  within  the  rule  against  perpetuities. — In  n 
Kountz's  Estate  (Pa.)  1103 ;  Appeal  of  Jones,  Id. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  i  1;  "Ne^igence'; 
"New  Trial,"  i  2. 

Caused  by  placing  telephone  poles  on  highway, 

see  "Telegraphs  and  Telephones,"  {  1. 
Documentary  evidence,  see  "Evidence,"  {  5. 
Excessive  damages,  see  "Damages,"  {  4. 
Measure  of  damages,  see  "Damages,"  8  3. 
Mitigation  of  damages,  see  "Damages,"  (  1. 
Opinion  evidence,  see  "Evidence,"  S  7. 
Tb  employe,  see  "Master  and  Servant,"  H  3-8. 
To  passenger,  see  "Carriers,"  {  3. 
To  person  on  or  near  railroad  tracks,  see  "Rail- 

roads,"  (  7. 
To  person  on  or  near  street  railroad  track,  see 

"Street  Railroads."  {  2. 
To  traveler  on  highway,  see  "Highways,"  {  4; 

"Municipal  Corporations,"  i  9. 
To  traveler  on  highway  crossing  railroad,  see 

"Railroads,"  $6.  »  -, 

To  trespasser,  see  "Railroads,"  {  S. 

PETITION. 

For  liquor  license,  see  "Intoxicating  Uquots," 

PHOTOGRAPHS. 

As  evidence,  see  "EMdence,"  |  B. 


*  Point  annotated.    See  arllalnia. 
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PHYSICIANS  AND  SURGEONS. 

Forgery  of  prescription,  see  'Torfery." 
Opinion  eTldence,  see  "EWdence,"  I  7. 

•Under  Pub.  St  1901,  c.  134.  relative  to 
state  board  of  dentistry,  license  issued  by  one 
member  of  the  board  k^d  void. — Brown  t. 
Grenier  (N.  H.)  QOO. 

Under  Pub.  St.  1901,  c.  204,  i  2,  Supreme 
Court  has  jurisdiction  to  entertain  a  bill  in 
equity  to  cancel  a  certificate  to  practice  den- 
tistry unauthorizedly  issued  by  a  single  member 
of  the  state  dental  board. — ^Brown  v.  Grenier 
(N.  H.)  590. 

A  proceeding  on  behalf  of  the  state  to  cancel 
a  license  to  practice  dentistry  must  be  brought 
by  the  Attorney  General,  and  the  state  dental 
board  i«  a  necessary  party  defendant — Brown  t. 
Grenier  (N.  H.)  590. 

Under  P.  L.  1898,  p.  123,  i  8,  regulating  the 
practice  of  dentistry,  held,  that  to  exempt  de- 
fendant from  the  penalties  of  the  act  for  prac- 
ticing dentistry  without  a  license,  his  practice 
must  have  consisted  in  assisting  his  preceptor 
under  his  direct  and  personal  supervision. — 
State  Board  of  Registration  and  Examination 
in  Dentistry  t.  Terry  (S.  J.  Sup.)  193. 

PLANS. 

Admissibility  in  evidence,  see  "Evidence,"  {  6. 

PLEA. 

In  dvil  actions,  see  "Pleading,"  I  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  4. 

PLEADING. 

Fleas  In  abatement,  see  "Abatement  and  Re- 
vival," i  1. 

Waiver  of  right  to  appeal  from  rulings  on,  see 
"Appeal  and  Error,^'  |  2. 

AUtg<Mon$  a$  to  particular  faeti,   acu,   or 

tramactionM. 
See  "Damages,"  §  5. 

Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," I  4. 

In  oettoiu  hv  or  against  potHcutar  classes  of 

partiet. 
See  "Carriers,"  |  8;   "Druggists";   "Municipal 

Corporations,"  |  9. 
Partners,  see  "Partnership,"  t  3. 
Stockholders,  see  "Corporations,"  |  8. 

In  particular  actUmt  or  prooeeMngB. 

See  "Cancellation  of  Instruments,"  S  1;  "Dis- 
covery," 1 1;  "Equity,"  |  3;  "Injunction."  i  3: 
"Libel  and  Slander,''  S  3;  "Partition,"  i  •2; 
"Quieting  TiUe,"  i  2;  '  Replevin,"  i  1;  "Spe- 
cific Performance,"  {  3;  "Trespass,"  {  1. 

Before  referee,  see  "Reference,"  t  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," U  3.  4. 

For  breach  of  covenant,  see  "Covenants,"  {  2. 

For  causing  death,  see  "Death,"  i  1. 

For  injuries  from  flowage,  see  "Waters  and 
Water  Courses,"  |  2. 

For  personal  injuries,  see  "Carriers,"  i  3; 
"Highways,"  {  4. 

Indictment  or  criminal  information  or  com 
plaint,  see  "Indictment  and  Information." 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  i  4. 

To  enforce  stockholdera  liability,  see  "Corpora- 
tiona,"  i  8. 


To  recover  demised  property,  see  "Landlord 
and  Tenant,"  {  5. 

To  recover  stock  transferred  in  gaming  tran- 
saction, see  "Gaming,"  S  1- 

To  restrain  nuisance,  see  "Nuisance,"  i  1. 

To  restrain  pollution  of  water  course  in  dty, 
see  "Municipal  Corporations,"  {  9. 

i   1.    Form  and  allegatleaa  la  ceaeraL 

*An  affidavit  of  defense  to  an  action  by  a 
foreign  corporation  held  insufficient  as  against 
a  motion  for  judgment — Mobile  Cotton  Mills 
V.  Smyrna  Shirt  ft  Hosiery  Co.  (Del.  Super.) 
148. 

*A  declaration  which  sets  forth  the  facts 
constituting  the  cause  of  action  without  detail- 
ing the  circumstances  constituting  the  evidence 
of  them  is  sufficient— Philadelphia,  B.  ft  W.  B. 
Co.  V.  Allen  (Md.)  245. 

1 2.  Plea     or    answer,    eross-oomplalmt, 
and  affidavit  of  defense. 

An  application  to  extend  the  time  within 
which  to  file  an  affidavit  of  defense  must  be 
made  by  the  first  Friday  of  the  term. — Melvin 
V.  Conner  (Del.  Super.)  284. 

Affidavit  of  defense  held  insufficient  in  fail- 
ing to  state  the  nature  and  character  of  defense, 
as  required  by  Rev.  Code  1893,  p.  789,  c  106, 
S  4. — Melvin  v.  Conner  (Del.  Super.)  264. 

The  implied  admission  of  the  execution  of  a 
contract  as  alleged,  contained  in  a  plea  that  it 
was  obtained  by  fraud,  held  ineffective  to  dis- 
prove the  issues  presented  by  other  disconnected 
pleas. — Fifer  v.  Clearfield  ft  Cambria  Coal  ft 
Coke  Co.  (Md.)  1122. 

*Under  Code  Pub.  Gen.  Laws  1888,  art  75, 
J  23,  subsec.  108.  defendant's  failure  to  deny  the 
execution  of  a  contract  sued  on  held  not  an  ad- 
mission that  certain  agents  who  executed  the 
contract  were  defendant  s  agents  or  tiad  authori- 
ty to  bind  it— Fifer  t.  Clearfield  ft  Cambria 
Coal  ft  Coke  Co.  (Md.)  1122. 

i  3.     Demnrrer  or  ezeeptloB. 

A  demurrer  covering  a  general  claim  that  the 
facts  alleged  in  the  complaint  were  insufficient 
to  support  the  action  against  defendants  was 
too  general. — Foote  v.  Brown  (Conn.)  667. 

A  bill  should  not  be  diamisaed  oa  demurrer  if 
by  any  reasonable  construction  a  case  is  stated 
entitling  plaintiff  to  the  relief  sought — Shipley 
V.  Fink  (Md.)  300. 

*That  a  count  of  a  declaration  does  not  specify 
with  sufficient  particularity  alleged  breaches  of 
a  contract  held  not  ground  for  demurrer,  but  for 
motion  to  strike  out. — Harper  v.  Essex  County 
Park  Commission  (N.  J.  Sup.)  384. 

*A  general  demurrer  to  a  declaration  con- 
taining counts  in  replevin  and  counts  in  trover 
for  misjoinder  of  causes  of  action  is  good. — King 
V.  MorrU  (N.  J.  Sup.)  1008. 

After  general  demurrer  to  a  declaration  for 
misjoinder,  plaintiff  cannot  obviate  the  objec- 
tion by  abandoning  one  of  the  counts.— King  v. 
Morris  (N.  J.  Sup.)  1006. 

'Duplicity  in  a  count  of  a  declaration  Is 
ground  for  demurrer,  but  not  for  a  motion  to 
compel  an  election. — Lewes  v.  John  Crane  ft 
Sons  (Vt.)  60. 

i  4,     Aaiendod  and  anpplamental  plaad« 
InKS  and  repleader. 

In  trespass,  where  title  to  dispute  territoir 
was  tried  under  a  plea  of  general  issue,  defend- 
ant was  entitled,  if  necessary,  to  file  a  special 
plea  of  soil  and  freehold  to  conform  to  the  proof 
after  verdict — Lyman  v.  Brown  (N.  H.)  630. 

{   S.    81c»*ti>r«  and  Torifloatlon. 

*In  a  suit  to  restrain  the  construction  of  a 
switch  by  a  railroad  company  for  the  benefit  of 


*P«imt  annotated.    Boo  arllabna. 
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a  gravel  company.  It  waa  no  objection  to  the 
answer  of  the  railroad  company  that  it  waa 
based  on  facts  verified  by  an  ofiBcer  of  the 
graTcl  company. — Davis  v.  Baltimore  &  O.  R. 
Co.  (Md.)  572. 

I  6.    Profert,  OTer,  amd  ezUlitts. 

Under  Prac.  Act,  S  119  (P.  L.  1903,  p.  670), 
the  court  on  determining  what  covenants  are 
contained  in  a  deed  will  consider  the  copy  of  the 
deed  made  a  part  of  the  decUration. — -Diclc  v. 
McPherson  (N.  J.  Sup.)  383. 

•Under  Prac.  Act,  §  119  (P.  L.  1903,  p.  570), 
formal  profert  of  a  contract  sued  on  need  not 
be  made,  a  copy  being  annexed  to  the  declara- 
tion, and  referred  to  therein  as  so  annexed. — 
Harper  v.  Essex  County  Parit  Commiasion  (N. 
3.  Sap.)  384. 

I   T.   Motioaa. 

An  affidavit  of  defense  in  an  action  of  book 
account  held  sufficient. — Scott  Fertilixer  Co.  v. 
Maloney  (Del.  Snper.)  223. 

The  proceeding  authorized  by  Baltimore  City 
Charter,  f  312,  for  the  recovery  of  judgment  in 
actions  on  contract,  must  be  stricUy  complied 
with  in  order  to  entitle  plaintiff  to  judgment 
thereunder.— Commonwealth  Banic  of  Baltimore 
▼.  Kirlcland  (Md.)  799. 

A  receipt  claimed  to  have  been  signed  by  de- 
fendant held  not  to  constitute  a  guaranty  of  a 
mortgagor's  indebtedness,  so  that  the  filing 
thereof  entitled  plaintiff  to  judgment,  under 
Baltimore  City  Charter,  |{  312,  313. — Common- 
wealth Bank  of  Baltimore  v,  Kirkland  (Md.) 
799. 

i  8.    laanea,  proof,  aad  ▼•rianee. 

•The  date  when  a  fire  occurred  having  been 
laid  under  a  videlicet,  there  was  no  error  in 
permitting  it  to  be  proved  as  on  another  date. 
—Rollins  V.  Atlantic  City  R.  Co.  (N.  J.  Sup.) 
929. 

i  0.    Dafecta  and  objeotiana,  vrsiTev,  wad 
aider  by  Terdiot  or  JndKmant. 

•After  trial  on  the  merits  held  too  late  to  ques- 
tion sufficiency  of  averment  of  issue  determined 
in  such  trial. — Morgan  v.  Westmoreland  Elec- 
tric Co.  (Pa.)  638. 

PLEDGES. 

Enforcement  of  agreement  to  pledge,  sec  "Spe- 
cific Performance,"  {  2. 

Of  corporate  stoclf,  see  "Corporations,"  (  2. 

Rights  of  trustee  in  bankruptcy  as  to  collateral 
security  held  by  debtor,  see  "Bankruptcy," 

POLICE. 

See  "Mnniclpal  Corporations,"  (  3. 
Beneficial  associations  of,  see  "Beneficial  Associ- 
ations." 

POLICE  POWER. 

See  "Constitutional  Law,"  $  8. 
Of  municipality,  see  "Municipal  Corporations," 
§  7. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  PARTIES. 

Mandamus  to  compel  holding  of  election  by 
political  committee,  see  "Mandamus,"  {  1. 

POLITICAL  RIGHTS. 

Suffrage,  aee  "Elections." 


POLLUTION. 

Of  water  course  in  city,  see  "Municipal  Cor- 
porations," {  9. 

POSSESSION. 

Of  demised  premises,  see  "Landlord  aad  Ten- 
ant." H  3,  5. 

Recovery  by  purchaser  at  mortgage  foradosure 
sale,  see  "Mortgages,"  |  5. 

Right  of  person  ousted  from  possession  to  ol>- 
tain  partition,  see  "Partition,"  |  1. 

To  support  action  to  quiet  title,  see  "Quieting 
Title,'*  {  1. 

Writ  of  assistance,  see  "Assistance,  Writ  of." 

POWERS. 

Creation  by  wills,  see  "WilU,"  {  12. 

PRACTICE 

Procedure  of  particular  courts,  see  "Conrta." 
Prosecution   of   actions   in   general,   see   "Ac- 
tions," i  4. 

Tn  particular  dvU  ocOanM  or  proeeedtnff*. 

See  "Contempt,"  §  1 :  "Divorce,"  {  3 :  '-Eject- 
ment" ;  "Habeas  Corpus,"  {  3 ;  "Mandamna," 
{  2;  "Real  Actions'";  "Replevin";  "Tres- 
pass," f  1. 

Accounting  by  executor  or  administrator,  aee 
"Executors  and  Administrators,"  i  8. 

C!ondemnation  proceedings,  see  "Eminent  Do- 
main," I  3. 

ParUciUar  prooeeMngt  in  actlont. 

See  "Abatement  and  Revival";  "Affidavits": 
"Assistance,  Writ  of;  "Continuance"; 
"Costs";  "Damages,"  S  6:  "Depositiona" : 
"Dismissal  and  Nonsuit" ;  "Evidence" :  "Exe- 
cution" ;  "Judgment" ;  "Jury" ;  "Limitadoa 
of  Actions" :  "Pleading" :  "Process" ;  "Ref- 
erence" ;    "Trial" 

Nonsuit,  see  "Trial."  f  4. 

Verdict,  see  "Trial,"  i  7. 

Particular  remediet  in  or  incident  to  octtont. 

See  "Arrest."  |  1;  "AtUcliment" ;  "Discov- 
ery"; "Garnishment";  "Injunction";  "Re- 
ceivers." 

Search  warrant,  see  "Searches  and  Seixores." 

Proeeiure  in  criminal  proteeuUona. 

See  "Bail,"  i  1 ;  "Criminal  Law." 
Bastardy  proceedings,  see  "Bastards,"  I  1, 
For  offenses  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,    {  5. 

Procedure  in  exercise  of  special  iurisdieHona 

In  equity,  see  "EJquity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 

«1. 

Procedure  on  revfeio. 

See  "Appeal  and  Error";  "Audita  QnereU": 
"Certiorari,"  (  2;  "Justices  of  the  Peac^"  i 
2;   "New  Trial." 

PREFERENCES. 

Effect  of  proceedings  tn  bankruptcy,  see  'bank- 
ruptcy,'' {  1. 

PREJUDICE. 

Ground  for  reversal  in  civil  actiona,  aee  ''Aj>peal 
and  Error,"  {  14. 


*  Point  aamotated.    See  syllabms. 
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PRELIMINARY  INJUNCTION. 

In  suit  to  restrain  shatting  off  water  aapply, 
see  "Waters  and  Water  Coursec,"  I  8. 

PREMIUMS. 

For  iDsnrance,  see  "losarance,"  |  4. 

PRESCRIPTION. 

Arqairement  oil  easement  by,  see  "Easements," 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Bz- 
ecnton  and  Administrators,"  {  4. 


PRESUMPTIONS. 

ir  error,  see  "Appeal  ai 

PRIMARY  ELECTIONS. 


On  appeal  or  error,  see  "Appeal  and  Error,"  f 


See  "Elections,"  |  4. 

PRINCIPAL  AND  AGENT. 

See  "Brokers." 

Admissions  by  agent,  see  "Evidence,"  |  2. 

Authority  of  agent  to  cause  arrest,  see  "False 

Imprisonment,"  {  1. 
Corporate  agents,  see  "Corporations,"  {{  4,  5. 
Wife  as  agent  of  basband,  see  "Husband  and 

Wife,"  S  1. 

f    1.    Rlglita  and  Uabllltlea  m  to  tUrd 
persons. 

In  an  action  on  a  contract  made  by  an  al- 
leged agent,  evidence  tending  to  show  the  exist- 
ence of  such  agency  held  sufficient  to  require 
submission  of  such  question  to  the  jui7. — Fifer 
y.  Clearfield  Sc  Cambria  Coal  &  Coke  Co.  (Md.) 
1122. 

Collecting  agent,  fteW,  in  tbe  absence  of  any 
personal  fraud  or  guaranty  of  tbe  validity  of 
the  claim,  not  answerable  to  tbe  plaintiff  for 
tbe  amount  collected,  on  proof  that  tbe  claim 
was  invalid. — Haueustein  v.  Rub  (N.  J.  Sup.) 
184. 

*A  contract  made  with  an  authorized  agent 
of  a  known  principal  binds  the  principal  only. 
— CoUoty  V.  Scbuman  (N.  J.  Sup.)  186. 

PRINCIPAL  AND  SURETY. 

See  "Bail" ;  "Guaranty." 

Bonds  of  liquor  dealers,  see  "Intoxicating  Liq- 
uors," 8  2. 

Effect  of  limitations  against  principal  on  lia- 
bility of  surety,  see  "Limitation  of  Actions," 

i  3%. 

i    1.    Oreatlea  and  eslateaee  of  relation. 

•Failure  of  directors  of  a  bank  to  inform 
mreties  on  tbe  bond  of  tbe  bank  treasurer  of 
prior  embezzlements  by  him  Held  not  to  have 
amounted  to  fraud  releasing  the  sureties. — 
Watertown  Sav.  Bank  v.  Mattoon  (Conn.)  622. 

*Fraud  of  directors  of  a  savings  bank  in 
accepting  a  bond  required  by  Gen.  St.  1!K)2,  § 
3445,  held  not  to  have  released  the  sureties. — 
Watertown  Sav.  Bank  v.  Mattoon  (Conn.)  C22. 

PRIORITIES. 

Of  mortgages,  see  "(battel  Mortgages,"  (  2; 
"Mortgages,"  |  8. 


PRISONS. 

Liabilitj  of  dty  for  injury  to  person  in  city 
Jail,  see  "Municipal  Corporations,"  (  9. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGED  COMMUNICATIONS. 

Defamatory  commonications,  see  "Libel  and 
Slander,''  ((  2,  3. 

PROBATE. 

Of  will,  see  "Wills,"  I  4. 

PROBATE  COURTS. 

See  "Courts,"  I  2. 

PROCESS. 

Justification  for  arrest,  see  "False  Imprison- 
ment," {  1. 
To  sustain  judgment,  see  "Judgment,"  {  2. 

In  actions  against  particiilar  cUutea  of  parties. 

See  "Corporations,"  g  5. 

in  particular  acHom  or  prooeeding$. 

On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  S  4. 
Probate  proceedings,  see  "Wills,"  f  4. 

Portlculor/omw  oftorUt  or  other  process. 

See  "Arrest";  "Assistance,  Writ  of;  "Ex- 
ecution" ;  "Garnishment" ;  "Injunction" ; 
"Mandamus" ;  "Quo  Warranto" ;  "Eeplevin." 

Search  warrant,  see  "Searches  and  Seisores." 

I   1.    Berrice. 

Code  Pub.  Gen.  Laws  19(^,  art.  S3,  |  24, 
in  relation  to  service  on  a  petition  to  strike 
a  name  from  the  list  of  qualified  voters,  held 
to  mean  that  the  summons  shall  be  left  at 
the  voter's  place  of  residence. — Carter  v.  Apple- 
garth   (Md.)   710. 

Under  Code  Pub.  Gen.  I^aws  1904.  art  33, 
{  24,  in  relation  to  elections,  held  that  con- 
structive service  on  a  petition  to  strike  a  name 
from  the  list  of  qualified  voters  was  properly 
made. — Applegarth  v.  Carter   (Md.)   712. 

PROFERT. 

In  pleading,  see  "Pleading,"  {  6. 

PROFITS. 

Accounting  for  rents  and  profits  in  snit  for 
partition,  see  "Partition,"  g  2. 

In  suit  for  unfair  competition,  see  "Trade- 
Marks  and  Trade-Names,"  {  3. 

Lost  profits  as  element  of  damages,  see  "Dam- 
ages," {  1. 

PROHIBITION. 

Of  traffic  in  intoxicating  liqbors,  see  "Intoxicat- 
in"  Liquors." 

PROMISE  OF  MARRIAGE. 

See  "Breach  of  Marriage  Promise." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 


*  Point  annotated.    See  syllabna. 
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PROMOTERS. 

Of  corporatton.  Me  "Corpondons,"  i  1. 

PROOF. 

Oi  loaa  insured  against,  see  "Insurance,"  f  6. 

PROPERTY. 

Abandonment,  see  "Abandonment." 

Constitational  guaranties  of  rights  of  pronerty, 
see  "Constitutional  Law,"  |{  5,  10. 

Dedication  to  public  use,  see  "Dedication." 

Licenses  in  respect  to  real  property,  see  "Li- 
censes," S  1. 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  {  2. 

Taking  for  public  use,  see  "Eminent  Domain." 

Partloulair$pecle»<tf  property. 

See  "Animals";    "Ground  Rents":    "Intoxicat- 
i^  Liquors,"  |  7;    "Mines  and  Minerals"; 
"Trade-Marks  and  Trade-Names." 
Church  property,  see  "Religious  Societies." 
Seat  in  stock  ezcnange,  see  "Exchanges," 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law," 
118. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  i  1. 
Of  injur"*   see  ''Negligence."  f  2. 
Of  injury  to  passenger,  see  "Carriers,"  i  3. 
Of  injury  to  servant,  see  "Master  and  Servant," 

I  8. 

PUBLIC  DEBT. 

See  "Mnnidpal  Corporations,"  f  10;  "Schools 
and  S  hool  Districts,"  t  1 ;   "States,"  $  1. 

PUBLIC  FUNDS. 

S«0    dehools  and  School  Districts,"  |  1. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corpora- 
tions." gg  5,  6. 

PUBLIC  LANDS. 

Abandonment  of  lands  granted  by  state,  see 
"Abandonment." 

I  1.     8iirTC7    and    disposal   of   lands    of 
United  States. 

'The  effect  of  a  patent  in  passing  title  may 
l>e  questioned  in  a  suit  at  law.— Carswell  y. 
Swindell  (Md.)   956. 

PUBLIC  NUISANCE 

See  "Nuisance,"  g  1. 

PUBLIC  POLICY. 

Affecting  right  to  maintain  quo  warranto,  see 
"Quo  Warranto,"  g  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  g  1. 


PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  |  8. 

PUNISHMENT. 

See  "Criminal  Law,"  g  16. 
Fines,  see  "Fines." 

For  violation  of  injunction,  see  "Injunction." 
g  5. 

PUNITIVE  DAMAGES. 

In  action  for  assault,  see  "Assault  and   Bat- 
tery," g  1. 
In  action  for  libel,  see  "Libel  and  Slander,"  |  8. 

PUPILS. 

See  "Schools  and  School  Districts,"  g  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUARRIES. 

See  "Master  and  Servant,"  g  8. 

QUASHING. 

Indictment  or  information,  see  "Indictment  and 
Information,     g  4. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,     g  4. 
In  criminal  prosecutions,  see    *Criminal  Law," 
g   i3. 

QUIETING  TITLE. 

Scope  of  review  on  appeal  or  writ  of  error, 

see  "Appeal  and  Error,"  g   10. 
To  land  subject  to  easement,  see  "Easements." 

g   1.    Rigbt  of  action  and  defenses. 

A  suit  in  equity  to  quiet  title  held  not  main- 
tainable, under  Gen.  St.  1902,  g  4053,  by  an 
owner  of  land  who  had  been  in  possession,  to 
recover  possession  and  damages  against  de- 
fendants, alleged  to  have  unlawfully  entered 
and  occupied  the  land. — Foote  v.  Brown  (Conn.) 
607. 

Certain  decision  of  commissioner  of  land 
o£Sce  held  not  an  adjudication  of  title  to  land. 
—Carswell  v.  Swindell  (Md.)  956. 

*In  order  to  maintain  a  bill  for  the  removal 
of  a  cloud  from  title,  plaintiff  must  show  pos- 
session of  the  property.— Carswell  r.  Swindell 
(Md.)  956. 

Person  in  occupation  of  land  under  contract 
for  the  owner  to  will  it  held  entitled  on  the 
owner's  death  to  bring  suit  to  quiet  title,  under 
Act  June  10,  1893  (P.  L.  415).— Smith  v.  Hibbs 
(Pa.)  834. 

g   8.    ProoeodlnKs  and  relief. 

In  a  suit  to  quiet  title  under  Gen.  St.  1902,  g 
40^2  no  judgment  for  costs  can  be  pnmerly  ren- 
dered against  a  defendant  who  aisclaims  alt 
interest  in  the  land. — Foote  T.  Brown  ((3onn.) 
607. 
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*BU1  to  quiet  tlUe  held  defective  in  failine 
to  sliow  that  plaintilTg  possession  was  actual 
as  distincaished  from  constructive.— Cartwell 
r.  Swindell  (Md.)  966. 

QUO  WARRANTO. 

I   1.    Natnr*  and  croimd*. 

A  writ  of  quo  warranto,  applied  for  by  a 
private  prosecntor  who  had  had  liqnor  famished 
to  voters  at  the  polls,  would  be  denied  on  the 
ground  of  public  policy. — Pomerov  v.  Kelton 
(Vt)  58. 

RACE  COURSES. 

Liability  for  injuries  on   race  track   at  agri- 
cultural fair,  see  "Agriculture." 

RAILROADS. 

See  "Street  RaUroads." 

Aa  employers,  see  "Master  and  Servant." 

Carriage   of   (roods   and   passengers,   see   "Oar- 

riersi*' 
Evidence  of  habits  of  deceased  in  action  for 

death  cansed  by.  see  "Death,"  {  1. 
Examination  of  witnesses  in  action  for  injuries 

caused  by  operation  of,  see  "Witnesses,"  {  2. 
Exercise  of  jiower  of  eminent  domain  by,  see 

"Eminent  Domain,"  (§  1-3. 
Liability  for  flowage,  see  "Waters  and  Water 

Courses,"  (  2. 
Negligence  of  in  general,  see  "Negligence,"  |  1. 
Property  subject  to  execution,  see  "Execution," 

S  1. 

Railroad  switch  as  nuisance,  see  "Nuisance," 

i  1. 

Verification  of  pleading  in  suit  to  restrain  con- 
struction of  switch,  see  "Pleading,"  {  5. 

1  1.     lUcht  of  w«7  and  other  Interests 

In  land. 

The  land  and  right  of  way  of  railroad  corpo- 
rations used  for  "station  purposes"  within  Rev. 
St.  1883,  c.  18,  <  29,  or  Rev.  St.  1903,  c  23,  f 
31,  defined. — In  re  Atlantic  &  St  L.  R.  Co. 
(Me.)  141. 

Under  a  covenant  by  a  railroad  company  to 
maintain  a  certain  crossing,  company  held  to 
have  no  absolute  right  to  maintain  sliding  bars 
at  the  crossing.— Speer  v.  Erie  R.  Co.  (N.  J. 
Ch.)  948. 

Under  a  covenant  by  a  railroad  company  to 
construct  a  crossing,  the  grantees  of  portions 
of  the  covenantee's  land  held  entitled  to  nse  the 
crossing.- Speer  v.  Erie  R.  Co.  (N.  J.  Cb.) 
943. 

Under  a  covenant  in  a  deed  of  a  right  of 
way  to  a  railroad  company,  the  grantor  and 
his  successors  in  interest  held  entitled  to  use 
a  certain  crossing  for  any  purpose  to  which 
the  grantor's  land  might  become  adapted. — 
Speer  v.  Erie  R.  Co.  (N.  J.  Ch.)  943. 

In  a  suit  to  enjoin  the  maintenance  by  a 
railroad  company  of  an  embankment,  destroy- 
ing a  crossing  to  which  complainant  was  en- 
titled nnder  a  covenant  in  bis  grantor's  deed 
to  the  railroad  company,  evidence  held  to 
sbow  that  complainant  was  damaged  to  the 
extent  of  $3,000.— Speer  v.  Erie  R.  Co.  (N.  J. 
Ch.)   943. 

Tho  presumption  is  that  a  contract  by  a  rail- 
road company  was  not  intended  to  barter  away 
its  right  to  make  necessary  improvements,  as 
contemplated  by  Act  March  17,  1869  (P.  L.  12 ; 

2  Purd.  Dig.  1798) .— Lilley  v.  Pittsburg,  V.  &  C. 
Ry.  Co.  (Pa.)  852. 

Where  railroad  company  had  built  a  track  in 

faith  on  lands  of  the  decedent  under  a 

[eed  of  persons  without  authority,  bill  by  de- 


visees to  compel  removal  of  track  retained  to 
enforce  agreement  as  to  railroad  crossings.  If 
necessary  for  injunction  to  restrain  operation  of 
road,  denied.— McClane  v.  McClane  (Pa.)  861. 

f  S.    OoastrmotlvB,     »alat«aM»««f      and 
•qolpatent. 

*Railroad  incorporated  under  Act  April  4, 
1868  (P.  L.  62),  with  the  powers  given  by  Act 
Feb.  19,  1849  (P.  L.  79),  can  use  electricity  as 
a  motive  power. — Howley  r.  Central  Valley  R. 
Co.  (Pa.)  109. 

A  railroad  company,  where  it  is  not  limited 
as  to  the  power  to  be  used,  is  required  to 
nse  that  which  is  best  and  most  convenient  for 
its  operation,  having  due  regard  to  the  safety 
of  the  public— Howley  v.  Central  Valley  R.  Co. 
(Pa.)  109. 

Act  June  19,  1871  (P.  L.  1361),  relating  to 
railroad  crossings,  held  to  hare  no  application 
where  a  crossing  has  l>een  established,  nor  to 
crossings  of  railroads  over  ordinary  streets  and 
highways. — Park  Steel  C!o.  v.  Allegheny  Valley 
Ry.  Co.  (Pa.)  920. 

A  manufacturing  company  h^d  entitled  to 
enjoin  a  railroad  company  from  interfering  with 
a  tramway  erected  across  a  railroad  company's 
tracks. — Park  Steel  Co.  v.  Allegheny  Valley  Ry. 
C!o.  (Pa.)  920. 

$  8.    Xadebtedaess,  seevrltles,  liens,  and 
■tertgaKes. 

A  railroad  company  held  not  to  have  received 
a  direct  b«iefit  from  a  contract  guarantying 
payment  of  Interest  and  dividends  on  the  bonds 
and  stock  of  a  hotel  company,  precluding  it 
from  claiming  that  the  contract  was  ultra  vires 
and  void. — Western  Maryland  R.  Co.  v.  Blue 
Ridge  Hotel  Co.  of  Washington  County  (Md.) 
3&1. 

A  contract  by  a  railroad  company,  whose 
powers  were  conferred  by  Acts  1862,  c.  804,  H 
14.  16,  18,  Acts  1872,  p.  102,  c  71.  and  Acts 
1884,  p.  209,  c.  153,  to  pay  "commissions"  out 
of  Its  earnings  to  make  up  a  deficiency  in  the 
earnings  of  a  hotel  so  as  to  enable  it  to  pay 
interest  and  dividends  on  Its  bonds  and  stock, 
held  ultra  vires  and  void. — Western  Maryland 
R.  (>.  V.  Blue  Ridge  Hotel  Co.  of  Washington 
County  (Md.)  351. 

On  foreclosure  of  railroad  mortirage.  bond- 
holders held  to  have  no  standing  long  after  the 
sale  had  been  consummated  to  petition  the 
court  to  change  the  decree. — Real  Estate  Trust 
Co.  T.  Perry  County  R.  Co.  (Pa.)  25,  27. 

I   4.    Operation— Statntarr,     atnalelpal, 
and  ottelal  resnlatlons.- 

*A  railroad  company  has  power  to  determine 
for  Itself  the  particular  means  employed  to 
protect  the  public  at  street  or  highway  cross- 
Ings.- In  re  Pennsylvania  R.  Co.  (Pa.)  986. 

*A  borough  organized  under  Act  April  8, 
1851  (P.  L.  320),  has  no  power  to  require  a 
railroad  company,  at  Its  expense,  to  maintain 
safety  gates  at  street  crossings. — In  re  Penn- 
sylvania R.  C^o.  (Pa.)  986. 

(   8.    —  Injuries  to   lleensees  or  tres* 
passers  in  K^neral. 

An  instruction  stating  defendants'  liability, 
if  a  certain  thing,  of  wnich  there  was  no  evi- 
dence, was  found,  held  erroneous. — Baltimore 
&  O.  R.  Co.  V.  Deck  (Md.)   958. 

Evidence   held   immaterial   and   irrelevant*^ 
Baltimore  &  O.  R.  Co.  v.  Deck  (Md.)  958. 
i   6.     -—  Aeoldents  at  erosslnc*. 

*One  who,  without  stopping,  looking,  and 
listening,  drove  upon  railroad  tracks  where 
his  view  was  obstructed,  held  guilty  of  con- 
tributory   negligence    as    a    matter    of    law. — 
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State   T.    Western    Maryland    R.    Co.    (Md.) 
754. 

*The  presamption  that  one  about  to  cross  a 
railroad  track  stopped  to  look  and  listen  can 
only  be  overcome  by  evidence  that  be  failed  so  to 
do.— Hanna  v.  Philadelphia  ft  R.  Ry.  Co.  (Pa.) 
643. 

In  action  to  recover  for  the  death  of  plaintiflTs 
husband  at  a  grade  crossing,  held  error  to  enter 
a  compulsory  nonsuit. — Hanna  r.  Philadelphia 
&  R,  Ry.  Co.  (Pa.)  648. 

In  an  action  for  an  injury  at  a  railroad 
crossing,  facts  considered,  and  held  that  no 
negligence  appeared. — Guilmont's  Adm'r  v.  Cen- 
tral Vermont  Ry.  Co.  (Vt.)  64. 

*In  an  action  for  an  injury  at  railroad 
crossing,  facts  considered,  and  held  that  the 
injured  person  was  guilty  of  contributory  negli- 
gence.— Guilmont's  Adm'r  v.  Central  Vermont 
Ry.  Co.  (Vt)  54. 

I  7.     ^^  Injuries  to  persona  on  or  near 
tracks. 

That  a  railroad  company  does  not  prosecnte 

Sersons  walking  upon  its  track  in  violation  of 
lev.  St.  c.  52,  §  77,  does  not  authorize  persons 
to  so  use  its  tracks. — Copp  t.  Maine  Cent  R. 
Co.  (Me.)  736. 

•An  engineer  held  not  guilty  of  negligence  in 
not  sooner  apprehending  that  person  on  track 
would  not  leave  it. — Copp  v.  Maine  Ont  R. 
Co.    (Me.)    735. 

*  Where  an  engineer  sees  a  person  on  the 
track,  and  makes  every  effort  to  stop  the  loco- 
motive 88  soon  as  he  has  reason  to  believe  that 
the  person  is  not  aware  of  its  approach,  he 
is  not  guilty  of  negligence. — Copp  v.  Maine 
Cent  R.  Go.   (Me.)   735. 

•Engineers  may  ordinarily  assume  that  per- 
sons walking  on  the  track  are  aware  of  the 
approach  of  the  locomotive. — Copp  v.  Maine 
Cent  R.  Ca  (Me.)  735. 

•Persons  walking  on  railroad  tracks  are  bound 
to  be  on  the  watch  for  locomotives,  and  leave 
the  track  in  season  to  avoid  collision. — Copp  v. 
Maine  Cent  R.  Ck>.  (Me.)   735. 

i  8.     —  Injuries  to  animals  on  or  near 
tracks. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  teami  at  a  railroad  crossing,  evi- 
dence h«ld  to  show  the  driver  thereof  guilty  of 
<'ontributory  negligence,  so  that  the  owner  of 
the  team  could  not  recover  for  the  damages 
done. — Brennan  v.  Pennsylvania  R.  Co.  (N.  J. 
Sup.)  177. 

i   9.    'Fires. 

In  an  action  for  injuries  to  property  by  smoke 
and  cinders  from  defendant  railroad's  engines, 
evidence  as  to  the  condition  of  the  property  at 
the  time  the  witness  was  called  to  testify  held 
inadmissible. — Baltimore  Belt  R.  Co.  v.  Sattler 
(Md.)   1125. 

In  an  action  against  a  railroad  for  injuries  to 
property  from  the  discharge  of  smoke,  etc.,  from 
defendant's  engines,  evidence  as  to  the  effects 
produced  by  tbe  smoke,  etc,  on  the  property, 
held  admissible.— Baltimore  Belt  R.  Co.  v.  Sat- 
tler (Md.)   1125. 

In  an  action  against  a  railroad  for  damages 
to  plaintiff's  property  from  smoke  and  cinders, 
certain  evidence  held  admissible. — Baltimore 
Belt  R.  Co.  V.  Sattler  (Md.)  1125. 

In  an  action  for  injuries  to  property  from 
smoke  and  cinders  from  defendant's  engines,  an 
instruction  that  plaintiff  could  not  recover  if 
after  the  institution  of  the  suit  the  drawing 
of  engines  over  tbe  tracks  of  the  railroad  had 


ceased  was  erroneous. — ^Baltimore   Belt  R.  Co. 
V.  Sattler  (Md.)  1125. 

In  an  action  for  injuries  to  plaintiffs  proper- 
ty resulting  from  smoke  ana  cinders,  an  in- 
struction as  to  damages  held  too  indefinite. — 
Baltimore  Belt  R.  Co.  t.  Sattler  (Md.)  1125. 

Where  it  was  shown  that  plaintifTs  goods 
were  fired  by  defendant's  engine,  the  qnestioB 
whether  the  fire  was  first  ignited  on  or  oat- 
side  of  defendant's  right  of  way  held  immateri- 
al.—Rollins  V.  Atlantic  City  R,  Co.  (N.  J. 
Sup.)  929. 

•Statement  of  liability  of  a  railroad  company 
for  fire  set  by  a  locomotive  through  the  use  of 
an  inferior  snark  arrester. — Vallaster  v.  Atlan- 
tic City  R.  Co.  (N.  J.  Sup.)  993. 

RAPE. 

Credibility  of  witness  in   prosecution   for,   see 

"Witnesses,"    {    3. 
Declarations  as  evidence,  see  "Criminal  Law," 

«9. 
Drunkenness  as  a  defense,  see  "Criminal  Law," 

i   2. 
Election  between  acts  charged,   see  "Criminal 

Law,"  I  13. 
Evidence  of  other  offenses,  see  "Criminal  Law," 

§   6. 
Harmless  error,  see  "Criminal  Law,"  g  15. 

f    1.    Oifenses  and  responstbilitr  tkere- 
for. 

•Rape  is  the  carnal  knowledge  of  a  woman 
above  the  age  of  10  years  against  her  wilL — 
State  v.  Truitt  (Del.  Gen.  Sess.)  790. 

I  2.     Proseontion  and  pnniskment. 

•"To  authorize  a  conviction  of  assault  with  in- 
tent to  rape  the  evidence  must  show  that  if 
defendant  had  consummated  his  intent  he  woold 
have  been  guilty  of  rape. — State  v.  Tmltt 
(Del.  Gen.  Sess.)  790. 

In  a  prosecution  for  statutory  rape,  testimony 
as  to  complaint  of  the  prosecutrix  held  not 
erroneous  as  in  effect  naming  the  respondent  as 
the  person  complained  of. — State  v.  Willett 
(Vt)  48. 

In  a  prosecution  for  statutory  rape,  tbe 
refusal  of  an  instruction  asked  and  the  giving 
of  another  instruction  as  to  proof  of  alibi  held 
proper.— State  y.  Willett  (Vt)  48. 

RATE 

Water  rates,  see  'Waters  and  Water  Courses," 
i  3. 

REAL  ACTIONS. 

See  "Ejectment" 

An  owner  of  land  Is  not  obliged  to  begin 
an  action  for  its  recovery  as  soon  aa  he  is 
aware  of  defendant's  occupation. — Cote  v.  Leter- 
neau    (Me.)    734. 

That  plaintiff  in  a  real  action  was  aware  of 
defendant's  occupation,  and  made  no  objection 
until  his  suit,  does  not  bar  his  claim  for  rents 
and   profits.— Cote  ▼.   Leterneau    (Me.)    7S4. 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REBUTTAL 

Evidence,  see  "Trial,"  i  2. 


*  Point  annotated.    See  sjrllabns. 
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RECEIPTS. 

iresB  companiea, 

RECEIVERS. 


Issuance  by  express  companies,  see  "Carriers," 
f  !• 


Of  corporations,  see  "Corporations,"  t  6. 
Of  insurance  companies,  see  "Insurance,"  t 


1. 


I    1. 


qvaliflostloB,     Mid 


AppAlataient, 
tamnre. 

•A  decrw  appointing  a  receiver  without  any 
finiiingin  of  fact  on  wliich  the  decree  was  based 
will  be  reversed. — Jones  v.  Weir  (Pa.)  643. 

I   2.    Manscemeat    aad    disposition    of 
propertj. 

Receiver's  gale  of  floods  sold  conditionally 
held  to  pass  good  title,  notwithstanding  pur- 
chaser's notice  of  vendor's  rights. — Duplex  Print- 
ing Press  Ca  v.  Clipper  Pub.  Co.  (Pa.)  841. 

RECITALS. 

In  afladavlta,  see  "AfBdavits." 

RECORDS. 

Of  justice,  see  "Justices  of  the  Peace,"  i  1. 
Of  mortgages,  see  "Chattel  Mortgages,"  f  f  1,  3; 

"Mortgages,"  {  2. 
On   appeal  from  justice,   see   "Justices  of  the 

Peace,"  f  2. 
Transcript   on   appeal   or  ■  writ   of  error,   see 

"Appeal  and  Error,"  i  7. 

RECOUPMENT. 

See  "Set-Off  and  Counterclaim." 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  t  6. 

Of  pledged  corporate  stock,  see  "Corporations," 

i  2. 

REFERENCE. 

See  "Arbitration  and  Award." 
Review  of  findings  of  auditor,  see  "Appeal  and 
Error,"   f   13. 

f    1.    Boferees  and  proeeedlBS*. 

In  a  suit  by  an  ofiicer  for  the  price  of  property 
levied  on,  it  was  immaterial  that  general  as- 
Rumpsit  would  not  lie ;  the  declaration  being 
adaptable  by  amendment  to  the  facts  found. — 
Lamb  v.  Zundell  (Vt.)  33. 

I  2.    Report  and  flndlmita. 

♦Objections  to  the  report  of  a  referee  for 
fraud,  prejudice,  or  mistake  must  be  made 
when  the  report  is  offered  for  acceptance. — 
Piscataquis  Sav.  Bank  v.  Uerrick  (Me.)  214. 

*A    referee    has    full'  power    to   decide    all 

questions,  l>otb  of  law  and  fact,  and  in  the 
absence  of  fraud  or  mistake  his  decision  is 
final. — Piscataquis  Sav.  Bank  v.  Herrick  (Me.) 
214. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 
Costs  in  general,  see  "Costs,"  {  1. 

i   1.    Right  of  aotloB  and  defenses. 

Equity  will  reform  a  deed  in  respect  to  a 
mistake  in  description. — Abbott  v.  Flint's  Adm'r 
(Vt.)  721. 

f  2.    Proceedlnits  and  relief. 

Equity  will  not  correct  a  mistake  in  a  written 
instrument,  except  on  clear  and  undoubted 
tsstimony.— Abbott  t.  Flint's  Adm'r  (Vt)  721. 


REFORMATORIES. 

Nonpayment  of  costs  as  ground  for  holding  in 
term    of    imprisonment. 


lonpayment  of  costs 
reformatory  beyond 
see  "Coste,^'  (  2. 


REGISTER  OF  WILLS. 

See  "Judges,"  f  1. 

REGISTRATION. 

Of  mortgage,  see  "CTbattel  Mortgages,"  {{1,  8. 
Of  trade-mark,   see  "Trade-Marks  and  Trade- 
Names,"  i  2. 
Of  voters,  see  "Elections,"  (  3. 

REHEARING. 

See  "New  Trial." 

In  equity,  see  "Equity."  |  4. 

RELEASE. 

See  "Accord  and  Satisfaction";  'Tayment." 
Estoppel  to  assert  invalidity,  see  "Elstoppel,"  1 1. 
Obligation  of  surety,  see  "Principal  and  Surety," 

Of  dower,  see  "Dower,"  |  2. 
Of  surety  by  limitations  against  princiital,  see 
"Limitation  of  Actions,"  f  3%. 


RELEVANCY. 


Of    evidence     in     criminal 
"Criminal  Law,"  |  6. 


prosecutions,    lee 


RELIGIOUS  SOCIETIES. 

Inheritance  tax,  see  "Taxation,"  |  5. 

Where  the  constitution  of  a  religious  corpora- 
tion provided  for  majority  rule,  the  fact  that 
the  constitution  vested  the  management  of  the 
corporation's  affairs  in  the  "whole"  congrega- 
tion did  not  require  the  assent  of  every  member 
to  every  vote. — Duessel  v.  Proch  (Conn.)  152. 

The  use  of  property  conveyed  to  trustees 
for  the  benefit  of  a  certain  Lutheran  church  by 
a  sulxiequent  corporation,  organized  by  the 
members  of  such  church,  adhering  to  the  same 
faith,  confession,  etc.,  held  proper. — Duessel  v. 
Proch  (Conn.)  162. 

The  deposed  pastor  of  a  church  having  a  con- 
gregational government  held  not  entitled  to 
maintain  a  bill  to  prevent  the  use  of  the  church 
building  under  the  ministry  of  any  other  pastor, 
and  to  secure  its  use  for  services  held  under 
his  charge. — Duessel  v.  Proch  (Cionn.)  152. 

REMAINDERS. 

See  "Life  Estates." 
ivalid  dispositioi 
"Perpetuities." 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of 


Invalid  disposition  of  as  creating  perpetuity,  see 
~  litie   ■■ 


ance," 


"Injunction, 
I 


IjU 


on  of  equity    see  "Equity," 
,"  {  1;    "Specific  Perform- 


REMOVAL. 


Of  municipal  officers  or  employes,  see  "Muni- 
cipal Corporations,'   {  3. 
Of  trustee,  see  'Trusts,"  {  8. 


*  Point  annotated.    See  •jrUabn*. 
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REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL 

Of  lease,  see  "Landlord  and  Tenant,"  {  2. 

RENT. 

See  "Oronnd  Rents" ;   "Landlord  and  Tenant." 

(4. 
Accounting  lor  rents  in  sntt  for  partition,  see 

"Partition,"  <  2. 

REPAIRS. 

Of  nremises  demised,  see  "Landlord  and  Ten- 
ant." S  3. 

Of  streets,  see  "Municipal  Corporations,"  §  9. 

On  mortgaged  chattels,  see  Chattel  Mort- 
gagee," i  2. 

REPEAL 

Of  municipal  ordinances,  see  "Municipal  Cor- 
porations," {  2. 

of  statute,  see  "Executors  and  Administrators," 
I  2. 

REPLEVIN. 

Joinder  of  counts  in  replevin  and  trover,  see 
"Pleading,"  I  B. 

I   1.    Pleadlna;  and  eTldenee. 

It  is  not  permissible  to  declare  in  trover  when 
the  action  is  in  replevin. — King  t.  Morris  (N. 
J.  Sap.)   1006. 

I  S.    Trial,    Jndsment,    enforoeaeat    o< 
Jvdsatent,  and  review. 

Reservation  of  a  point  whether  there  is  any 
evidence  upon  which  plaintiff  can  recover  held 
improper  in  form. — Duplex  Printing  Press  Co. 
V.  Clipper  Pub.  Co.  (Pa.)  841. 

REPORTS. 

On  reference,  see  "Reference,"  |  2. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial." 
i  S. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract,  see  "Contracts."  {  3. 

Of  contract  for  sale  of  goods,  see  "Sales,"  $  2. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  {  S. 

RESIDENCE. 

See  "Domicile." 

RESIDUARY  CLAUSE. 

See  "Wills,"  §§  8,  14. 

RES  JUDICATA. 

See  "Judgment,"  §  5. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  (  2. 
In  wills,  see  "Wills,"  {  IL 


RETROSPECTIVE  LAWS. 

Constitutional  restrictions,  see  "Constitutional 
Law,"  I  7. 

RETURN. 

Of   record   of   proceedings  for   purpose   of   re- 
view, see  "Appeal  and  Error,"  {  7. 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error";  "Audita  Querela": 
"Certiorari";  "Criminal  Law,"  i  15;  "Jus- 
tices of  the  ii'eace,"  {  2. 

Bill  in  equity,  see  "Equity,"  |  6. 

REVOCATION. 

Of  appointment  of  committee  in  partition,  aee 

"Partition,"  4  2. 
Of  deed,  see  "Deeds,"  t  2. 
Of  license,  see  "Licenses,"  |  1. 
Of  settlement  on  child,  see  "Parent  and  Child." 

RIGHT  OF  WAY. 

See  "Easements."    ' 

Of  railroads,  see  "Railroads,"  |  1. 

RISKS. 

Assumed   by  employe,   see     Master   and   Serv- 
ant," I  7. 
Assumed  by  passenger,  aee  "Carriers,"  (  4. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 

a  8, 9. 

ROYALTIES. 

Under  coal  mining  lease,  see  "Mmes  and  Min- 
erals," <  1. 

RULES. 

For  government  Of  employer,  aee  "Master  aikd 
Servant,"  |  6. 

SALES. 

Argument  and  conduct  of  counsel  in  action 
for  price  of  (roods,  see  "Trial,"  §  3. 

By  warehousemen,  see  "Warehousemen." 

Execution  against  property  conditionally  sold, 
see  "Execution,"  j  1. 

In  partition,  see  "Partition,"  (  2. 

Instructions  in  general  in  action  for  price  of 
goods,  see  "Trial,"  {  6. 

Of  corporate  stock,  see  "Corporations,"  f  2. 

Of  intoxicating  liquors,  see  "IntoxicatiiiK  Liq- 
uors." 

Of  land  supporting  building  erected  under 
parol  license,  see  'HC^icenses,    {  1. 

Of  1  ""     "  - 


realty,  sec  "Vendor  and  Purchaser." 
Of   realty   under   mortgage   as    bar   to   dower. 

see  "Dower,"  J  2. 
Of  seat  in  stock  exchange,  see  "Exchanges." 
On  execution,  see  "Execution,"  f  8. 
On  foreclosure  of  mortgage,  aee  "Mortgages," 

i  6. 
Operation  and  effect  of  customs  or  usages  on 

contract  of  sale,  see  "Customs  and  Dsagefk" 

*  Polat  annotated.    Bee  syllalms. 
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Power  nnder  will,  im  "Elxecoton  and  Adminis- 
trators," I  3. 

Receiver's  sales,  see  "Receivers,"  |  2. 

Reception  of  evidence  in  action  tor  price  of 
goods,  see  "Trial,"  i  2. 

Recoupment  in  action  for  price,  see  "Set-Off 
and  Counterclaim,"  i  1. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  f  1. 

f   1.    BeqolaltM    tmA    ▼•Udlty    of    oen- 
tr*et. 

Mere  delivery  of  an  estimate  of  materials  by 
ra  contractor  to  a  materialman,  and  the  tatter's 
acceptance  thereof,  held  insufficient  to  constitute 
a.  contract  requiring  tlie  latter  to  deliver  tlie 
materials,  regardless  of  the  contractor's  ability 
to  pay,  etc. — Oldenburg  &  Kelley  v.  Dotsey 
(Md.)  676. 

f   S.    Modlfloatten  or  vesolssion  of  «on- 
tract. 

'Contract  of  sale  held  mutually  rescinded  by 
the  parties  thereto,  so  that  the  buyer  was  en- 
titled to  recover  bacic  the  money  paid  thereon. 
— Pierce  v.  Staub  (Conn.)  760. 

•Buyer  of  horse,  by  use  thereof  after  dis- 
-covering  fraud  of  seller,  held  to  have  waived  his 
right  to  rescind  the  contract. — Ward  r.  Marvin 
<Vt)  46. 

'Evidence  held  to  present  question  to  the 
jury  whether  buyer  rescinded  contract  for  false 
representations  by  seller  within  a  reasonable 
time. — Ward  v.  Marvin  (Vt.)  46. 

'J   3.    Pertonnance  of  oontrmet. 

•Evidence  held  to  show  a  valid  delivery  to 
purchaser  of  goods  sold.— Riggs  T.  Bair  (Pa.) 
1086. 

I  4.    Operation  and  effeot. 

*As  between  consignee  and  consignor  the  loss 
of  goods  by  a  common  carrier  falls  on  the 
consignor  when  the  carrier  was  selected  by  him 
to  nukke  deliveir  to  the  consignee. — Conn  v. 
Beed,  Dawson  &  Co.  (N.  J.  Sup.)  271. 

I  S.     'Warranties. 

Statement  in  letter  offering  to  sell  and  install 
-certain  grates  and  blowers  held  not  a  warranty 
that  the  operation  of  the  buyer's  plant  will  not 
be  delayed  after  the  apparatus  was  installed. — 
Beggs  V.  James  Hanley  Brewing  Ck>.  (R.  I.) 
373. 

A  statement  in  a  letter  offering  to  sell  certain 
'grates  and  blowers  held  not  a  warranty  that 
the  buyer's  plant  would,  after  the  apparatus 
had  been  installed,  produce  as  much  steam  as  it 
did  before. — Beggs  v.  James  Hanley  Brewing 
Co.  (R.  I.)  373. 

•Where  a  Imown  article  is  ordered  of  a  manu- 
facturer, there  is  no  implied  warranty  that  it 
shall  answer  the  particular  purpose  intended  by 
the  purchaser. — Beggs  v.  James  Ilanley  Brew- 
ing Co.  (R.  I.)  373. 

i   6.    Remedies  of  ■eller. 

In  an  action  for  the  price  of  certain  grates 
and  blowers  installed  by  plaintiff  under  defend- 
ant's boilers,  evidence  held  to  show  that  the 
apparatus  was  "adapted  to  the  burning  of  fine 
anthracite  fuel"  as  represented. — Beggs  v.  James 
Hanley  Brewing  Co.  (R.  I.)  373. 

I   7.    Remedies  of  buyer. 

•Where  defendant  gave  plaintiffs  notes  for 
goods  sold,  and  plaintiffs  gave  defendant  a  writ- 
ten guaranty,  in  an  action  on  the  notes  any 
breach  of  the  guaranty  is  a  good  defense. — 
Pratt  V.  Johnson  (Me.)  242. 

•A  vendee  held  under  the  facts  entitled  to  re- 
cover of  his  vendor  for  a  shortage  in  the  amount 
of  com  delivered. — Denton  Bros.  v.  Oill  & 
Fisher  (Md.)  627. 


I  8.     Conditional  sale*. 

Under  Pub.  St.  1901.  p.  62,  e.  2,  S  2,  pianos 
held  household  goods,  within  the  meaning  of  Pub. 
St.  1001,  p.  448,  c.  140,  {  23,  relative  to  the 
filing  of  conditional  sale  contracts. — Lamb  v. 
King  (N.  H.)  493. 

•Seller  of  horse,  retaining  title  till  balance 
due  thereon  was  paid,  held  entitled  to  recover 
such  balance,  notwithstanding  death  of  the  horse 
in  the  meantime. — Lavalley  v.  Ravenna  (Vt)  47. 

SATISFACTION. 

See   "Accord   and    Satisfaction";    "Payment." 
Of  legacy,  see  "Wills,"  I  14. 

SAVINGS  BANKS. . 

See  "Banks  and  Banking,"  {  3. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Certiorari  to  school  committee,  see  "Certiorari," 

J  1. 
Charitable  schools,  see  "Charities." 
Condemnation  of  land  for  campus,   see  "Emi- 
nent Domain,"  f  1. 

I    1.    Public  aohoola. 

On  the  abolition  of  school  districts  in  a  town 
by  an  aflirinative  vote,  pursuant  to  Gen.  St. 
1888,  tt  2103,  2198.  the  town  became  liable  for 
the  debts  of  the  district,  though  no  equitable 
adjustment  of  pronerty  rights,  liabilities,  etc.. 
was  had,  as  provided  by  sections  2108.  2206. — 
Winsted  Sav.  Bank  v.  Town  of  New  Hartford 
(Conn.)  81. 

A  town,  on  abolishing  the  district  school 
system,  having  neglected  to  make  an  adjustment 
of  property  rights  and  liabilities  as  between 
taxpayers  of  several  districts,  under  Gen.  St. 
18S8.  ;g  2198,  2206.  held  not  thereafter  entitled 
to  object  to  the  payment  of  interest  on  district 
indebtedness  during  the  time  the  town  constitu- 
ted a  consolidated  district. — Winsted  Sav.  Bank 
V.  Town  of  New  Hartford  «3onn.)  81. 

Where  it  was  intended  that  school  orders  con- 
taining no  time  of  payment  should  be  continuing 
obligations,  to  be  held  by  plaintiff,  they  drew 
interest  at  the  contract  rate  until  demand  for 
payment,  suit  or  payment. — Winsted  Sav.  Bank 
v.  Town  of  New  Hartford  (Conn.)  81. 

A  holder  of  school  orden  drawing  4  per  cent, 
interest  before  maturity,  sued  on,  held  entitled  to 
interest  at  the  rate  of  6  per  cent,  from  the 
commencement  of  the  action  to  the  date  of  the 
judgment. — Winsted  Sav.  Bank  v.  Town  of  New 
Hartford  (Conn.)  81. 

A  contract  employing  a  teacher  held  binding 
on  the  district — Hitchens  v.  School  Dist  No. 
180  in  Sussex  County  (Del.  Super.)  897. 

Under  Rev.  St  c.  15,  §  63,  a  minor,  residing 
with  his  father,  who  never  undertook  to  contract 
in  bis  own  behalf  as  to  his  tuition  at  a  school 
attended  by  him,  cannot  recover  the  amount 
voluntarily  paid  as  tuition  for  him  by  his 
father. — Goodwin  v.  Inhabitants  of  Charleston 
(Me.)  606. 

The  general  school  law  of  October  19.  1903 
(P.  U  1903,  .Sp.  Sess.  pp.  14,  15,  SS  32,  34), 
together  with  the  validatmg  act  approved  on  the 
same  da^  (Id.  p.  96),  held  not  to  disturb  pending 
proceedings  for  the  assessment  and  collection  of 
taxes  already  ordered  to  be  raised  to  meet 
school  bonds  maturing  during  the  school  year. 
— Woolley  V.  Hendrickson  (N.  J.  Sup.)  278. 

General  School  Law  (P.  L.  1903.  Sp.  Sess.  p. 
15)  8  33,  postpones  the  operation  of  the  act 
with  respect  to  all  fiscal  adjustments  l>etween 
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the  new  school  districts  and  the  former  school 
districts  until  the  end  of  the  then  current  school 
year. — Woolley   v.    Hendricksoa   (N.   J.    Sup.) 

Act  Oct.  19.  1903  (P.  L.  1903,  Sp.  Sess. 
p.  96),  validating  school  taxes  heretofore  levied, 
validates  all  appropriations,  taxes,  and  assess- 
ments theretofore  made,  and  all  other  acta 
theretofore  passed,  for  school  purposes,  under 
the  general  school  laws  of  1900  and  1902.  which 
laws  respectively  were  declared  unconstitutional. 
— WooUey  v.  Hendrickson  (N.  J.  Sup.)  278. 

Act  Oct.  19,  1903  (P.  L.  1903,  Sp.  Sess. 
p.  96),  entitled  "An  act  to  validate  taxes  here- 
tofore levied  for  school  purposes,"  is  constitu- 
tional.— Woolley  V.  Hendrickson  (N.  J.  Sup.) 
278. 

Failure  of  the  .board  of  education  of  a  town- 
ship to  provide  transportation  for  children  liv- 
ing remote  from  the  school  is  not  such  a  failure 
to  provide  suitable  school  facilities,  under  School 
Law  (P.  L.  1904,  p.  48)  §  126,  as  to  authorize 
the  county  superintendent  of  schools  to  order 
the  withholding  from  the  district  of  all  moneys 
to  the  credit  of  such  district  received  from  the 
state  appropriation  or  the  state  school  tax. — 
Board  of  Education  of  Frelinghuysen  Tp.  t.  At- 
wood  (N.  J.  Sup.)  1130. 

SEARCHES  AND  SEIZURES. 

Competency  of  evidence  obtained  by  illegal 
seizure,  see  "Criminal  Law,"  {  7. 

Under  laws  relating  to  intoxicating  liquors, 
see  "Intoxicating  Liquors,"  §  6. 

Use  of  return  to  search  warrant  to  refresh  rec- 
ollection of  witness,  see  "Witnesses,"  {  2. 

•A  single  search  warrant  cannot  be  lawfully 
issued  to  search  more  than  one  place,  under 
Const,  art.  1,  i  5.— State  v.  Duane  (Me.)  80. 

Where  a  warrant  in  describing  the  place  to  be 
searched  describes  three  places,  each  occupied 
by  a  different  person,  the  court  cannot  read  into 
the  warrant  words  to  show  the  other  two  places 
were  named  simply  as  boundaries. — State  v. 
Duane  (Me.)  80. 

SECOMOARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  1. 
In  criminal  prosecations,  see  "Criminal  Law," 
I  8. 

SECRET  PROCESS. 

Divulging  by  employ^,  see  "Master  and  Serv- 
ant,'^ f  2. 

Restraining  use,  see  "Injunction,"  {  1. 

Wrongful  divulgence  of  by  cori)orate  officer, 
see    Corporations,"  S  5. 

SEIZURE. 

See  "Searches  and  Seizures." 

SELF-DEFENSE. 

See  "Homicide,"  1$  4,  5, 

SENTENCE. 

Punishment  for  crime,  see  "Criminal  Law,"  | 
16. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
I  ^ 


SEPARATION. 

See  "Husband  and  Wife,"  |  6. 

SERVICE. 

Of  process,  see  "Process,"  {  1. 

SERVICES. 

See  "Master  and  Servant,"  {  2;  "Work  and 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Cross-bill  in  divorce  suit,  see  "Divorce,"   {   3. 

Dismissal  for .  defect  of  parties  necessary  to 
adjudication  of  counterclaim,  see  "Dismissal 
and  Nonsuit,"  f  1. 

In  proceedings  for  asnessments  for  public  im- 
provements, see  "MunicioGd  Corporations,"  ^  6. 

Set-off  of  judgments,  see    Judgment,"  f  8. 

{-  1.    Bnbjeot-matter. 

*In  an  action  for  the  price  of  goods,  a  cer- 
tain claim  for  damages  held  not  a  proper  sob- 
ject  for  recoupment. — Edgemoor  Iron  Co,  v. 
Brown  Hoisting  Mach.  Co.   (Del.  Sup.)    1054. 

*In  an  action  on  a  note,  unliquidated  dam- 
ages arising  out  of  an  independent  tort  cmnnot 
be  recouped.— Roth  v.  Reiter  (Pa.)  1063. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";   "Payment" 

By  assignee  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,"  |  3. 

By  executor  or  administrator,  see  "Execntocs 
and  Administrators,"  f  8. 

By  partners,  see  "Partnership,"  {  4. 

)Iarriage  settlements,  see  "Hosbaod  and 
Wife,'*  {  2. 

On  child,  see  "Parent  and  Child." 


SEVERANCE. 

As  condition   precedent  to  appeal   by  XMrtian 
of  joint  defendants,  see  "Appeal  and  Error," 

SEWERS. 

See  "Municipal  Corporations,"  (|  4,  9. 

SHERIFFS  AND  CONSTABLES. 

Presumptions  from  sheriffs  return  to  writ  of 
entry,  see  "Ejectment,"  {  2. 

i    I.    Foveps,  duties.  »ad  llabiUties. 

In  trover  against  a  sheriff  for  the  conver- 
sion of  lumber  standing  in  the  yard  of  a  third 
person,  a  certain  contract,  leases,  and  deed 
between  the  third  person  and  plaintiff  Md 
admissible  in  evidence. — Marcy  v.  Parker  (Vt.) 
19. 

In  trover  for  the  conversion  of  lumber,  evi- 
dence held  sufficient  to  show  that  plaintiff  was 
in  actual  possesi^ion  of  the  lumber  at  the  time 
of  the  conversion. — Marcy  v.  Parker  (Vt.)  1ft. 


See 


SIDEWALKS. 

"Municipal  Orporations,"  |  tk 
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SIDING. 

Of  railroad  u  nuisance,  gee  "NuiBanoe,"  |  1. 

SLANDER. 

See  "Ubel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  |  2. 

SPECIFIC  PERFORMANCE. 

Amendment  of  bill,  see  "Equity,"  i  8. 

Dismissal  of  appeal  in  action  for,  see  "Appeal 
and  Error,"  8  9. 

Of  transfer  of  corporate  stock,  see  "Corpora- 
tions," i  2. 

Retention  of  jurisdiction  acquired,  see  "Glqalty," 
i  1. 

S    1.    Hatwe  aad  (roaads  of  reatedy  la 
(•neraL 

Owner  of  stocic  pledged  or  sold  with  option  to 
repurchase  held  entitled  to  maintain  bill  in  equi- 
ty for  retransfer  to  himself. — Eichlmum  v.  Sam- 
ple (Pa.)  837. 

{    2.    Oontraets  enforceable. 

Relief  by  way  of  specific  performance  is  not 
a  matter  of  right,  and  to  warrant  the  granting 
of  it  the  contract  most  be  fair,  certain,  founded 
on  an  adequate  consideration,  and  free  from 
suspicion  as  to  its  bona  fides. — Thomas  t.  Gott- 
lieb Bauemscbmidt  Straus  Brewing  Co.  (Md.) 
633. 

Ekinity  will  not  compel  one  to  perform  a  con- 
tract which  he  did  not  intend  to  make,  and 
which  he  would  not  have  entered  into  had  its 
true  effect  been  understood. — Thomas  v.  Gottlieb 
Bauernschmidt  Straus  Brewing  Co.  (Md.)  633. 

The  stipulation  In  a  lease  giving  the  lessee 
the  option  to  purchase  the  premises  held  to  be- 
come a  mutual  obligation  on  the  lessee  announc- 
ing his  intention  to  purchase. — Thomas  v.  Gott- 
lieb Bauernschmidt  Straus  Brewing  Ca  (Md.) 
633. 

*An  oral  contract  to  convey  land  held  suf- 
ficiently performed,  so  as  to  take  it  out  of  the 
statute  of  frauds.— White  v.  Poole  (N.  H.)  494. 

Party  purchasing  interest  in  real  estate  trans- 
action held  entitled  to  require  a  formal  assign- 
ment of  such  interest,  though  transaction  will 
not  be  closed  for  23  years. — Oilworth  ▼.  Nicola 
(Fa.)   909. 

*Bill  held  to  lie  to  enforce  agreement  of  a 
third  person  to  pledge  his  property  to  secure 
certain  named  creditors. — Morris  v.  McCutcheon 
(Pa.)  982;  Armstrong  v.  Same,  Id. 

Written  contract  for  the  sale  of  real  estate, 
made  by  an  alleged  agent  of  the  owner,  will 
not  be  enforced  where  such  contract  was  un- 
authorized.—Trau   V.    Sloan    (Pa.)    984. 

♦Specific  performance  of  parol  contract  to 
purchase  land  decreed,  where  part  of  the  price 
was  paid  and  the  purchaser  had  entered  on  the 
property. — In  re  Fay's  Estate  (Pa.)  991. 

I  3.     Prooeedlacs  and  rellaf. 

A  bill  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land  held  good  as  against  a 
demurrer. — Shipley  v.  Fink  (Md.)  360. 

In  a  suit  to  compel  performance  of  a  contract, 
evidence  held  not  to  prove  the  contract. — Ship- 
ley V.  Fink  (Md.)  360. 

A  stipulation  in  a  lease  held  not  inserted 
through  misapprehension  on  the  lessor's  part, 
essential  to  justify  equity  in  refusing  to  enforce 


it. — Thomas  r.  Gottlieb  Banemschmldt  Straus 
Brewing  Co.  (Md.)  638. 

In  a  suit  for  the  specific  performance  of  an 
alleged  contract,  whereby  complainants  advanced 
moneys  to  the  trustees  of  a  lunatic,  the  moneys 
to  be  repaid  from  sale  of  his  real  estate, 
evidence  held  insufficient  to  show  the  contract. 
— Dulaney  v.  Devries  (MX)  743. 

The  proof  necessary  to  sustain  a  bill  to  enforce 
a  contract,  whereby  complainants  advanced 
moneys  to  the  trustees  of  a  lunatic  and  for  the 
sale  of  the  incomi>etent'B  real  estate  to  repay 
same,  determined. — Dulaney  t.  Devries  (Md.) 
743. 

SPEED. 

Opinion  evidence  as  to  rate  of,  see  "Evidence," 

i  7. 
Regulations  as  to  street  railroads,  see  "Street 

Railroads,"  {  2. 

SPENDTHRIFTS. 

Spendthrift  trust,  see  "Trusts,"  S  2;  "Wills," 
»  12. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "CJourts,"  {  1. 

STATEMENT. 

By  witness  Inconsistent  with  testimony,  see 
"Witnesses."  8  8. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  {  7. 

Of  facts  agreed  on  for  submission  to  court,  see 
"Submission  of  Controversy." 

Of  lien  claim,  see  "Mechanics'  Liens,"  f  2. 

STATES. 

Abandonment  of  lands  granted  by  state,  see 
"Abandonment." 

Courts,  see  "Courts." 

Legislative  nower,  see  "Constitutional  Law,"  S 
2. 

Opinion  evidence  as  to  foreign  laws,  see  "Evi- 
dence," {  7. 

{    1.    Fiscal    maaaceaieat,    pabUo    debt, 
aad  aecarines. 

Appropriations  made  by  Acts  1902,  p.  912,  c. 
625,  J  8  5,  6,  and  AcU  1904,  p.  951,  c  5.57.  8  4, 
held  not  forfeited  by  failure  to  draw  the  same 
during  the  fiscal  year  for  which  they  were  ap- 
propriated.—Maryland  Agricultural  College  v. 
Atkinson  (Md.)  1035. 

STATUTES. 

Laws    impairimr    obligation    of    contracts,    see 

"Constitutional  Law,"  8  u. 
Validity  of  retrospective  or  ez  i>ost  facto  laws, 

see  "Constitutional  Law,"  8  7. 

£*rovl»i(m»  relating  to  particular  subjecttt. 

See  "Animals" ;  "Assignments  for  Benefit  of 
Creditors."  8  1 ;  "Bastards,"  8  1 ;  "Beneficial 
Associations';  "Bridges."  8  1 ;  "Building  and 
Loan  Associations"  ;  "Charities,"  8  1 ;  "Cliat- 
tel  Mortgages,"  8  3;  "Corporations."  88  7,  9: 
"Costs,"  8  2;  •'Counties,''^  8  3;  "Courts,"  f 
1;    "Dedication,"   8   2;    "Descent  and  Dis- 
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trlbution";  "Etower."  |  1;  "Elections."  f  4; 
"Eminent  Domain,"  |  8;  "Game";  "Gae": 
"Highways,"  S§  1.  2;  "Husband  and  Wife,'* 
i  6 ;  "Indictment  and  Information,"  {  1 ; 
"Insurance,"  §  4 ;  "Intoxicating  Liquors" ; 
"Limitation  of  Actions" ;  "Meclianics'  Liens" ; 
"Municipal  Corporations,"  SS  3,  6.  6.  9,  10; 
"New  Trial,"  f  S;  "Partnership,'*  {  5; 
"Physicians  and  Surgeons":  "PleadinR,"  g§ 
2,  6,  7;  "Process,"  |  1;  "Quieting  Title,"  I  1; 
"Railroads,"  {{  1-4;  "Schools  and  School 
Districts,"  (  1;    "Taxation";    "Trusts,"  {  3. 

Certified  questions  in  criminal  prosecution,  see 
"Criminal  Law,"  §  15. 

Claims  against  decedents'  estates,  see  "Execu- 
tors and  Administrators,"  f  4. 

Judgment  on  pleading,  see  "Pleading,"  |  7. 

Penalty  for  failure  of  administrator  to  file 
inventory,  see  "Executors  and  Administra- 
tors." {  2. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

Trust  companies,  see  "Banks  and  Banking,"  | 
4. 

i    1.    Ensotnent.  reqnlsitas,  and  Talidity 
in  genevkL 

•Whether  a  public  law  is  invalid  because  ap- 
proved by  the  Governor  after  adjournment  of 
the  Legislature  is  not  to  be  determined  on  the 
stipulation  of  parties  as  to  the  facts. — Morris 
V.  City  of  Newark  (N.  J.  Sup.)  1005. 

{   2.    General  and  apeotal  or  loeal  laws. 

Act  March  30, 1905,  supplement  to  Act  May  2, 
1885,  entitled  "An  act  to  remove  the  fire  and 
police  departments  in  the  cities  of  this  state 
from  political  control."  held  a  special  act  reg- 
ulating the  internal  afFairs  of  cities,  and  uncon- 
stitutional.—State  T.  N^lon  (N.  J.  Sup.)  182. 


Act  April  20,  190S  (P.  L.  221),  proTidinc  for 
the  annexation  of  one  city  b^  another,  is  a  law 
"regulating  the  affairs"  of  cities  within  Const. 
art.  3,  §  I,  subd.  2,  prohibiting  the  passage  of 
a  local  act  for  that  purpose. — Sample  ▼.  Citj 
of  Pittsburg  (Pa.)  201. 

•Act  April  20,  1006  (P.  L.  221).  providior  for 
annexation  of  cities  in  the  same  county,  Metd 
unconstitutional  as  a  local  law. — Sample  v.  City 
of  Pittsburg  (Pa.)  201. 

{   3.    Snbjeeta  and  titles  of  nets. 

A  penal  clause  in  a  general  statute,  embracing 
a  given  subject,  which  simply  provides  for  the 
punishment  of  the  violation  of  the  provisions  t^ 
such  act,  is  not  the  intermixing  in  socta  art 
of  things  which  have  no  proper  relation  to  cadi 
other.— State  v.  Twining  (N.  J.  Sup.)  402. 

Section  17  of  the  act  entitled  "An  Act  con- 
cerning Trust  Companies"  (Revision  1899,  P.  L. 
1SD9,  p.  401 ) ,  which  makes  it  a  misdemeanor  for 
any  director,  officer,  agent,  or  clerk  of  any  trust 
company  to  knowingly  subscribe  or  exhibit  any 
false  paper  with  intent  to  deceive  any  person 
authorized  to  examine  as  to  the  condition  of 
such  trust  company,  is  not  in  conflict  with 
Const  art.  4,  |  7,  subd.  4. — State  v.  Twininc 
(N.  J.  Sap.)  402. 

•Act  April  23,  1903  (P.  L.  274),  relating 
to  the  care  and  control  of  dependent  and  incor^ 
rlgible  children,  contains  onij;  one  subjecC  ex- 
pressed in  the  title. — Commonwealth  v.  Fisbor 
(Pa.)  198. 

f  4.    Cenatrmetloa  and  operatloa. 

•Object  of  statutory  construction  is  to  as- 
certain the  legislative  intent. — Maryland  Agri- 
cultural Ckillege  V.  Atkinson  (Md.)   1035. 


PMITED  STATES. 

CONSTITUTION. 
Amend.  14    249,  795 

STATUTES  AT  LARGE. 

1890,  June  27,  ch.  634,  { 

4,   28   Stat.   183  [U.   S. 

Comp.     St.     1901,     p. 

S23lf  631 

1898,  July    1,   cb.   541,   { 

60b,  30  Stat.  562  [U.  S. 

Comp.     St.     1001,     p. 

3445]    458 

1898.  July   1,   ch.   541,    | 

70,  30  Stat.  565  [U.  S. 

Oomp.     St.     1901,     p. 

3461]    85 

COMPILED    STATUTES 
1901. 

Page  3231  631 

Page  .'?445 458 

Page  3451 35 

CONNECTICTTT. 

COMPILED  STATUTES 

1854. 

Page  480    342 

GENERAL    STATUTES 

1888. 


STATUTES  CONSTRUED. 

GENERAL  STATUTES 
1902. 

ss  1.  324 eie 

S  654    345 

I  1037    342 

h  2722,  2726 ,  85 

(  3445    622 

H  3546,3554.  3607,3611..  845 

I  4046   664 

I  4053   667 

i  4543    756 

REVISED  STATUTES 

1876. 

Page  481    842 

LAWS. 

10  Sp.  Laws,  p.  616 345 

1848,  p.  49,  ch.  59 342 

1905,  p.  413,  ch.  217 616 

DEIiAWARB. 

REVISED  CODE  1898. 

Page  673,  ch.  80,  g  15 29 

Page  789,  ch.  106,  J  4.. ...  264 
Page  798,  ch.  107,  J  1. .. .  149 
Page  880,  ch.  128,  f  21  . .  300 
Page  063,  cfa.  131,  {4. . . .  801 

LAWS. 

1899,  p.  194,  ch.  394,  8  82. .  86 
1903,  p.  824,  cb.  395 726 

MAINE. 


i  1307    342 

§1  2193,   2198,   2206 81 


CONSTITUTION. 
Art.  1,  J    5 


80 


REVISED  STATUTES 
1883. 

Ch.  18,  f  29 141 

Cb.  49.  I  4 28» 

Oh.  91.  M   4&-5e 241 

REVISED  STATUTES  1903. 

Ch.  15,  «  63 606 

Ch.  23,  i  31 141 

Ch.  29,  §8  40,  64 605 

Ch.  33,  I  10 241 

Ch.  52,  I  77 735 

Ch.  84,  I  1 655 

Ch.  84,  if  17-21 efiO 

Ch.  88,  88  30,  81 76 

Ch.  93,  (8   67-75 241 

Ch.  94,  8  6 655 

LAWS. 

1895.  pp.  14,  19,   ch.    18, 

8  3 289 

1897,  p.  339,  ch.  304 241 

1903,  p.  124,  cb.  160 SOT 

MARTXJkHD. 

C!ONSTITUTION. 
Art  8,  8  42 249 

CODE  OF  PUBLIC  GENER- 
AL LAWS  188a 
Art  75.  I  23,  subaec.  10&.1I22 

CODE  OF  PUBLIC  GENER- 
AL LAWS  1904. 

Art  6,  «9 1088 

Art  5,  8  36 1083 
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Art  16,  }  102 249 

Art.  16.  I  160 736 

Art  16.  U  178.  179 238 

Art  21,  i  9 161 

Art  26,  S  44 819 

Art  27,  }  440 80S 

Art.  33,  U2,5 249 

Art  33,  J  24 710 

Art  35,  S  2.    Amended  by 

Laws  1904,  p.  1168,  cb. 

661    814 

Art  67.  H  1,  2,  4,  18,  19.  ^_ 

20   819 

Art  57.  (  7 962 

Art  67,  I  11 803 

Art  67,  H  13,  19,  20 819 

Art  76,  {  24,  subsec.  36. .  245 

Art  76,  §  113 819 

Art  93,  {  61 „   631 

Art  93,  i  234 247 

CODE  OF  PUBLIC  LOCAL 
LAWS. 

Art  4,  H  658,  659 626 

CITT  CHARTER. 

Baltimore.  Laws  1898,  p. 
290,  ch.  123,  §37.  Amend- 
ed by  Laws  1900,  p.  117, 
ch.  109 1024 

Baltimore,  tl  312.  313...  799 

LAWS. 

1852,  ch.  304,   {$   14,   16, 

18   851 

1872,  p.  102,  ch.  71 351 

1884,  p.  209,  ch.  153 351 

1888,  p.  127,  cb.  98,  f  19.  679 
1898,  p.  290,  ch.  123,1  37. 
Baltimore  City  Charter. 
Amended  by  Laws  1900, 

p.  117,  ch.  109 1024 

IMO,  p.  117,  ch.  109 1024 

1902,  p.  199,  ch.  130 579 

1002,  p.  912,   ch.   625,   gg 

5.  6 1036 

1904,  pp.  870,  872,  875, 
ch.  508,  If  105,  100,  111, 

112 249 

1904,  p.  951,    ch.    557,    ! 
1904,  p.  951.  ch.  557,  (  4...1035 
1904,  p.  1168,  ch.  661. ...  814 

NEW  HAMPSHIRE. 

PUBLIC  STATUTES  1891. 
Ch.l91,|12 93 

PUBLIC  STATUTES  1901. 

Ch.  2,  g  2 493 

Ch.  140,  f  6 108 

Ch.  140,  g  23 4!>3 

Ch.  134   .5.<X) 

Ch.  182,  g   2 ViS 

Ch.  185,  g  2,  cl.  12 1(58 

Ch.  186,  I   13 713 

Ch.  la^j,  g   14 713 

Ch.  198   168 

Ch.  204,  g  2 590 

Ch.  20.'>,  g   1 1(56 

Ch.  243,  ;§  10,20 6.51 

Ch.  2.'>2.  g30 786 

Ch.  253,  g   14 170 

Ch.  285,  g  13 170 

LAWS. 

1893,  p.  47,  ch.  59 218 

1895,  p.  368,  ch.  27. 
Amended  by  Laws  1901, 
p.  586,  ch.  93 727 


1901,  p.  586,  ch.  93 727 

1003,  pp.  81,   88,   92,  ch. 

95,  «  14.  15 1044 

vm,  p.  632,    ch.    117,    g 

10  .'..VT; ...1044 

HEW  JERSEY. 

CONSTITUTION. 
Art  4.  g  7,  subd.  4 402 

GENERAL  STATUTES. 

Page  807   679 

Page  622,  g  4 831 

Pagea  649.  655 777 

Page  972,  g  302 819 

Page  1275,  t  1 195 

Page  1288,  g  44 868 

Page  1534,  par.    328 191 

Paeea  1604,  1605,    gg    11, 

12,   15 421 

Page  1606    532 

Page  1728,  f  11 1002 

Page  1288,  g   44 868 

Page  2014 414 


Page  2017. 
Page  2336, 
Page  2368, 
Page  2822, 
Page  2844 


5. 
2... 

m.. 

85.. 


833 
998 
487 
192 
679 


Page  2902    186 

Page  3385   266 

Page  8704,  |  7 286 

REVISED  STATUTES  1876. 
Page  64   807 

REVISION  1877. 
Page  1365   474 


LAWS. 


851, 
859, 
SCO, 
863, 
867, 
872, 
873, 
876, 
876, 

8a5, 

8«5, 
887, 
888, 
802, 

son, 

896, 
896, 
896. 
897, 
897, 
897, 
807, 


p.   320 

p.  633,  g  21. 

p.    2Si 

p.    347 

166 

497,  art  6,  g  1. 


679 
679 
285 
449 
194 


898, 
898, 
898. 
898, 
809, 
899, 
900, 
900, 
.900, 


456.  g  16 285 

8ll! 474 

371,  g  10 777 

66711 777 

16&  191 

62 807 

395 892 

255 1006 

424 186 

p.  286,  g  80  .  .642.  941 

p.  291,  g  48 184 

p.  298,  g  64.... 421.  642 
pp.  52,  69,  gg  18.48  947 
pp.  70,  79,  $1  48,  (55  183 
p.  296,  «28,  pt  1..  276 
p.  301,  g33,  pt  8..  275 

p.  123,  |8 193 

p.  155 190 

p.  538 6.58 

p.  538,  g  1 416 

p.  659,  i  17 269 

p.  724,  i  27 556 

p.  808,  g  53 936 

p.  877,  g  30 1134 

p.  878,  g  34 675 

p.  891,  g67 286 

p.  916.  g  186 888 

p.  450 402 

p.  461,  g  17 402 

p.  79 194,  1005 

p.  80,  g  2 184 

p.86,  g  17..184, 194. 1005 


1900,  p.  363,  g  4 810,  642 

1001,  p.  81 266,  881 

1901,  p.  231 1001 

1902,  p.  603,  g  4,  par.  1. .  471 
1902,  pp.  508,  509,  gg  20, 

21  708 

1902.  p.  565 269 

1902,  p.  583 338 

1903,  pp.  14,16,  96,gg  82, 

34  2T8 

1908,  p.' 145.V.V.V."  .**..*!  186 

1903.  p.  277.  g  81 188 

1903,  p.  389 66 

1903,  p.  570 883,  884 

1904,  p.  48.  g  126 1130 

1904,  p.  259 285 

PENHSTXiVAHIA. 

CONSTITUTION. 

Art  8,  g  7,  subd.  2 201 

Art  5,  gg  4,  6,  16,  20....  253 

Art  5,  i  21 567 

Art  14.  g  2 567 

PURDON'S  DIGEST. 
Page  1798    862 

LAWS. 

1824,  p.  168 618 

1836,  p.  729 913 

1849,  p,  79 109 

1851,  p.  612 518 

1855,  V.   328 856 

1855,  p.  430 859 

1858,  p.  256 618 

1868,  p.  62 109 

1869,  p.  12 852 

1871,  p.  1361 920 

1874,  p.  92,  f  83 848 

1881,  p.  84... 666 

1883,  p.  51 97 

1887,  p.  398,  g  24.  Amend- 
ed by  Law*  1895,  p.  13, 

g  1.. 29 

1891,  p.  75 173,  1070 

1891,  p.  79,  g  10 1071 

1893,  p.  415 834 

1895,  p.  13,  g  1 29 

1895.  p.  105 1085 

1895,  p.  336 516 

1897,  p.  67 173 

1899,  p.  57 1085 

1899,  p.  249 1106 

1901,  p.  40.  Amended  by 

Laws  1901,  p.  586 20 

1901,  p.  349 104 

1901,  p.  404 918 

1901,  p.  431.  Amended  by 

Laws  1903,  p.  297 1074 

1901,  p.  586 29 

1901,  p.  632 908 

1903,  p.  124 173,  1070 

1903,  p.  274 198 

1903,  p.  297 1074 

1005,  p.  47 567 

1905,  p.  208 253 

1905,  p.  221 201 

1  Smith's  Laws  1749,  p. 

198 07 


KHODB  XSXJaiD. 

CONSTITUTION. 
Art  1,  g    15 118 

GENERAL  LAWS  1896. 

Ch.  36,  f  2 132 

Ch.  40,  i  13 132 
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Ch.  92,  f  2 1010 

Ch.  94,  If  15.  16,  17 132 

Ch.  Ill,  H  S,  5 877 

Ch.  233,  I   16 511 

Ch.  248,  1    7 569 

Ch.  251,  J  2 569 

Ch.  251,  f   11 118 

Ch.  254,  i  20 212 

Ch.  256,  I  21 212 

Ch.  279,  I  16 611 

LAWS. 

1636-1705,  p.  26 118 

1873,  p.   222 132 

1893,  p.      554 1.32 

1902.  p.  35.  ch.  1078 213 

1902,  p.  39.  ch.  1078,  i  8.  117 
1905.  pp.  44,  51,  ch.  10,  §f 

150.    172 1010 

1905,    p.    135,    ch.    27,  i 

475 1010 


SOUTH  OAROUHA. 

CIVIL  CODE  1902. 
8  1894   971 

VERMONT. 

CONSTITUTION. 

Ch.  1,  art.  5 4.". 

Ch.  1,  art.  9 724 

Art.  10 1018 

STATUTES. 

({  1075,  1070 11 

J  1127 1016 

}  1232    .S8 

ii  1246,  1374 33 

§  1662   57 

S§  1701,    1703....'. 11 

1867.    Amended   by   Lawg 

1898,    p.    34,     No.    46; 

Laws  1904,  p.  79,  No.  64  14 


H  24.51,  2452 45 

I  3689    85 

H  4099   50 

K«  r»:iii2-.'i305 45 

i  5417,  form  49 1018 

LAWS. 

1896,  p.  38,  No.  46 724 

1896,     p.     74,      No.     94. 

Amended  by  Laws  1896, 

p.  84,  No.  108 7»5 

iSs,  p.  34.  No.  46 14 

1898,  p.  84,  No.  108 795 

1902,  p.  44.  No.  35 9 

1902,  pp.  92,  98.  No.  90.  { 

21 1017 

1904.  pp.    135.    137,    No. 

115,  U  22,  24 1013 

1904,  p.  167,  No.  128 793 

1904,  p.  79,  No.  64 14 


Of 
.1 


STAY. 

proceedings  on  certiorari,  see  "Certiorari," 


Pending  appeal  or  writ  of  error,  se*  "Appeal 
and  Error,"  I  0. 

STOCK. 

Corporate  stock,  see  "Corporations,"  {  2. 
Of  bnilding  association,  see  "Building  and  Loan 
Associations." 

STOCK  EXCHANGES. 

See  "Exchanges." 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  |  & 

STORAGE 

See  "Warehousemen." 

STREET  RAILROADS. 

Carriage  of  passengers,  see  "Carriers,"  M  2-4. 
Construction  of  in  city  park,  see  "Municipal 

Corporations,"  |  8. 
Exercise  of  power  by,  see  "Eminent  Domain," 

i  1. 
Mandamus  to  compel  issuance  of  transfers,  see 

"Mandamus,"  g  1. 

I   1.    EatabUshmeBt,    eoastrmotloB,    and 
malatenanoe. 

•A  lease  of  certain  land  by  a  street  railway 
company  for  the  extension  of  a  tunnel  by  the 
lessee,  another  connecting  railway,  hdd  not 
ultra  vires. — Hoboken  &  M.  R.  Co.  v.  Jersey 
City,  H.  &  P.  Ry.  Co.  (N.  J.  Ch.)  539. 

Street  railway  company  held  liable  for  the  ex- 
pense of  improvements  between  its  tracks  and 
lines  of  tracks  and  one  foot  on  each  side  there- 
of.—City  of  McKeesport  v.  Pittsburg,  M.  4  0. 
Ry.  Co.  (Pa.)  1075. 

S   2.    Beci>l*tleii  and  operation. 

♦Wilmington  City  Ordinances,  p.  376,  c  7,  § 
12,  limiting  the  speed  of  railroads,  locomotives, 
cars,  and  vehicles  in  the  city  to  six  miles  an 
hour,  held  not  to  apply  to  street  cars. — 
Licznereki  v.  Wilmington  City  Ry.  Co.  (Del. 
Super.)  1057. 


*The  rights  of  a  street  railway  company 
and  of  an  individual  to  the  use  of  the  streets 
are  equal. — United  Rys.  &  Electric  Co.  of 
Baltimore  r.  Watkins  (Md.)  234. 

*An  individual  who  in  disregard  of  his  own 
safety  undertakes  to  cross  a  street  car  company's 
track  when  no  prudent  person  would  do  ao 
cannot  recover  for  injuries  sustained. — United 
Rys.  &  Electric  Co.  of  Baltimore  y.  Watkins 
(Md.)  234. 

*It  is  not  negligence  as  a  matter  of  law  for 
a  traveler  driving  a  four-horse  wagon  to  attempt 
to  cross  a  street  car  track  when  a  car  approach- 
ing is  a  block  distant. — United  Rys.  &  Electric 
Co.  of  Baltimore  v.  Watkins  (Md.)  234. 

Whether  a  street  railway  company  was  guilty 
of  actionable  negligence  in  a  collision  with  a 
traveler  on  the  track  held  for  the  jury. — Unitrd 
Rys.  &  Electric  Co.  of  Baltimore  v.  Watkins 
(Md.)  234. 

'AVhere  defendant  street  car  company  coald 
have  prevented  injury  to  plaintiff  notwithstand- 
ing the  negligence  of  plaintiff  in  employing  a 
negligent  driver  and  the  negligence  of  sa<4i 
driver  at  the  time  of  the  accident,  plaintiff  was 
entitled  to  recover,  notwithstanding  such  nMli- 
gence. — Hanson  v.  Manchester  St  Ry.  (N.  H.) 
595. 

In  an  action  for  injuries  to  a  person,  while 
being  driven  in  a  carriage,  by  a  collision  with 
a  street  car,  an  instruction  held  objectionable 
as  misleading  the  Jury  on  the  issue  of  the  proxi- 
mate cause  of  the  injury. — Hanson  v.  Man- 
chester St.  Ry.   (N.  H.)   595. 

'Street  railroad  company  held  not  liable  for 
injuries  to  a  child,  stepping  suddenly  in  front 
of  a  car. — Leitzel  v.  Harrisburg  Traction  Co. 
(Pa.)  102. 

♦Evidence,  in  sm  action  against  street  railway 
company  for  death  of  a  child  on  the  track,  heU 
insufficient  to  show  negligence. — Sontgen  v. 
Kittanning  Sc  P.  C.  St.  Ry.  Co.  (Pa.)  523. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  by  collision  between  a  car  of 
defendant  and  the  team  which  plaintiff  was 
driving,  evidence  held  to  authorise  nonsait. — 
Wright  T.  Monongahela  St  Ry.  Co.  (Pa.)  918. 

Nonsuit  in  action  to  recover  for  person  killed 
on  track  of  street  railway  company  held  proi>er. 
Mulvaney  t.  Pitteburgh  Rys.  Co.  (Pa.)  926. 


STREETS. 

See  "Dedication,"  |  1;    "Highways" 
cipal  Corporationa,"  ${  8.  8,  U. 


••Munl- 
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SUBMISSION  OF  CONTROVERSY. 

Consideration  of  theory  of  volontarj  sabmimion 
of  controversy  on  appeal,  see  Appeal  and 
Error,"  |  10. 

An  application  by  a  party  to  an  agreed  case 
to  be  relieved  from  his  agreement  and  for  a  trial 
of  the  questions  of  fact  is  to  be  considered  as  a 
petition  for  a  new  trial. — Dame  v.  Woods  (N. 
H.)  3T9. 

Where  qnestions  were  decided  on  appeal  on  the 
assumption  that  the  facts  were  found  and  not 
agreed,  the  only  remedy  of  the  defeated  party 
was  by  an  application  to  the  superior  court  for 
a  trial  of  the  questions  of  fact.— Dame  v.  Woods 
(N.  H.)  370. 

Where  an  appeal  is  presented  on  an  agreed 
case,  the  court  cannot  amend  the  case  to  remove 
ambiguity,  bat  can  only  decline  to  consider  the 
questions  of  law  until  the  facts  are  clearly  pre- 
sented.—Dame  V.  Woods  (N.  H.)  379. 

SUBROGATION. 

A  creditor  of  an  estate  for  whose  benefit 
certain  land  was  sold  held  snbrofcated  to  the 
vendor's  lien  of  the  administratrix  to  secure 
the  purchase  price.— Campbell  v.  Perth  Amboy 
Shipbuilding  &  Engineering  Co.  (N.  J.  Cb.)  319. 

An  officer  of  an  insolvent  corporation  who 
paid  debts  in  consideration  of  the  transfer  of 
ansets  to  him  held  entitled  to  be  subrogated  to 
the  rights  of  the  creditor. — Mills  t  Hendershot 
(N.  J.  Ch.)  542. 

A  purchaser  of  property  subject  to  incum- 
brances held  not  entitled,  on  payment  of  prior 
incumbrances,  to  subrogation  as  against  subse- 
quent incumbrance. — Avon-by-the-Sea  Land  & 
Improvement  Co.  t.  McDowell  (N.  J.  Ch.)  865. 

SUBSTITUTED  SERVICE, 

See  "Process,"  |  1. 

SUBSTITUTION. 

Of  devisees  or  legatees,  see  "Wills,"  |  7. 

SUICIDE. 

Gift  in  contemplation  of,  see  "Gifts,"  |  2. 
Of  assured,  see  "Insurance,"  g  8. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see 
lord  and  Tenant,"  {  5. 


"Land- 


See  "Process." 


SUMMONS. 
SUNDAY. 


An  affidavit  of  complaint  for  violating  the 
Sunday  law  (Bev.  Code  1893,  p.  953,  c.  131. 
{  4),  failing  to  negative  the  exceptions  of  the 
statute,  held  fatally  defective. — Mott  T.  State 
(Dei.  Super.)  301. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  8  6. 


SUPPORT. 

Of  child,  see  "Parent  and  Child." 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  i  1. 

SURRENDER. 

Of    written    instrument   for    cancellation,    set 
"Cancellation  of  Instruments." 

SWINDLING. 

See  "False  Pretenses." 

SWITCHES. 

Of  railroad  as  nuisance,  see  "Nuisance,"  |  1. 

TAXATION. 

Allowai.ce  for  taxes  paid  in  suit  for  partition, 

see  "Partition,"  {  2. 
Restraining  levy,  see  "Injunction,"  {  1. 
Right  of  taxpayer  to  vote,  see  "Elections,"  |  2. 
Taxpayers'  action  to  prevent  la.Ting  oot  road, 

see  "Highways,"  {  1. 

Local  or  special  (oases- 
See   "Highways,"    {    3;     "Municipal    Corpora- 
tions," i  10;   "Schools  and  School  Districts," 

Assessments  for   municipal   improvements,   see 
"Municipal  CoriMrations,"  |  6. 

Occupation,  or  privHege  (axes. 

See  "Intoxicating  Liquors,"  (  2. 

I  1.     Xflabtllty  «f  persoMS  and  jpreperty. 

A  corporation  held  liable,  under  P.  L.  1901, 
p.  31,  for  a  franchise  tax,  no  return  having  been 
made,  though  it  was  insolvent  and  had  ceased 
to  do  business. — King  v.  American  Electric  Ve- 
hicle Co.  (N.  J.  Cb.)  381. 

I  S.    Plsoe  of  tazattoB. 

Act  June  1,  1883  (P.  L.  51),  relating  to 
assessments  of  land  divided  by  county  lines,  held 
not  to  apply  where  a  power  house  is  erected  on 
the  farm  by  an  electric  power  company. — 
Appeal  of  York  Haven  Water  &  Power  Co. 
(Pa.)  97. 

{  3.    Ii«Ty  mmi  assessatent. 

Stock  owned  by  the  corporation  which  Is- 
sued it  should  not  be  considered  in  determin- 
ing the  amount  of  the  franchise  tax  or  license 
fee,  under  the  corporation  tax  act  (Gen.  St. 
p.  3336,  P.  L.  1901.  p.  31).— Knickerbocker 
Importation  Co.  v.  State  Board  of  Assessors 
(N.  J.  Sup.)  266. 

•He  findings  of  fact  by  the  lower  court  on 
appeal  from  the  tax  assessment  will  not  be  set 
aside  unless  clearly  erroneous. — Appeal  of  York 
Haven  Water  &  Power  Co.  (Pa.)  97. 

Act  March  24,  1906  (P.  L.  47),  authorizing 
the  appointment  by  the  courts  of  common  pleas 
of  certain  counties  of  a  board  for  the  assess- 
ment and  revision  of  taxes,  held  not  repugnant 
to  Const,  art.  14,  {  2,  providing  for  election  of 
county  officers. — Commonwealth  t.  Collier  (Pa.) 
567. 
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I  4.     Tax  titles. 

*A  description  in  a  tax  deed  from  the  State 
Treasurer  held  iBsafHcient  to  pass  any  title. — 
Powers  T.  Sawyer  (Me.)  349. 

Act  March  29,  1824  (P.  L.  168),  held  without 
application,  where  defendant  rolnntarily  appears 
without  service  of  process  in  an  action  of  eject- 
ment, and  in  such  case  plaintiff  must  prove  de- 
fendant's possession  to  be  entitled  to  judgment. — 
Kreamer  v.  Voneida  (Pa.)  518. 

t  S.    XiegAey,   ialierltaaae,  and  trMMfer 
tases. 

Penwnal  property  is  transmitted  by  will  ac- 
cording to  the  law  of  testator's  domicile. — In 
re  Hartman's  Estate  (N.  J.  Prerog.)  560. 

*Tbe  situs  of  a  testatrix'  personal  property 
for  the  purpose  of  assessing  a  legacy  or  succes- 
sion tax  is  her  domicile  at  the  time  she  died, 
regardless  of  the  statutes  of  foreign  states  also 
subjecting  property  of  nonresidents  therein  to 
similar  taxation. — In  re  Hartman's  Estate  (N. 
J.  Prerog.)  560. 

Collateral  inheritance  taxes  held  properly  as- 
sessed in  New  Jersey  against  a  testatrix  domi- 
ciled in  such  state,  though  her  will  was  not 
probated  there. — In  re  Hartman's  Estate  (N.  J. 
Prerog.)  500. 

Const  c.  1,  art  9,  providing  for  proportion- 
ate contributions  to  the  expense  of  the  pro- 
tection which  the  state  affords,  heid  not  con- 
travened by  Acts  1800,  p.  38,  No.  46.  which 
taxes  collateral  inheritances. — In  re  Hickok's 
Estate  (Vt)  724. 

'Foreign  corporations  held  not  within  the 
exemption,  relative  to  charitable,  educational, 
and  religious  societies,  in  Acts  1896,  p.  38,  No. 
46,  which  taxes  collateral  inheritances. — In  re 
Hickok's  Estate  (Vt)  724. 

TEACHERS. 

See  "Schools  and  School  Districts,"  i  1. 

TELEGRAPHS  AND  TELEPHONES. 

Liability  for  injuries  caused  by  electric  wire 
crossing  telephone  wire,  see  "Electricity." 

I   1.    EstabUslunont.    oonstmotlOB,    and 
malnteiianoe. 

•Under  Act  April  29,  1874,  8  33  (P.  L.  92), 

a  telegraph  and  telephone  company,  in  using  the 
highways  of  the  state  for  its  poles,  must  act  in 
subordination  to  the  rights  of  the  public. — 
Little  r.  Ontral  District  &  Printing  "relegrapb 
Co.  (Pa.)  848. 

*The  right  of  a  telegraph  and  telephone  com- 
pany conferred  by  Act  April  29,  1874,  i  33  (P. 
L.  92),  to  place  its  poles  on  public  highways, 
must  be  exercised  within  the  statutory  limita- 
tions.— Little  v.  Central  District  &  Printing 
Telegraph  Co.  (Pa.)  848. 

Telephone  company  held  liable  for  injuries  to 
a  person,  riding  on  a  wagon,  caused  by  the 
telephone  poles  t>einK  placed  too  close  to  the 
highway. — Little  v.  Central  District  &  Printing 
Telegraph  Co.  (Pa.)  848. 

Whether  a  person,  riding  on  a  wagon,  whose 
feet  came  in  contact  with  a  telephone  pole  at  the 
side  of  the  highway,  was  guilty  of  contributory 
negligence,  held  for  the  jury. — Little  v.  Ontral 
District  &  Printing  Telegraph  Co.  (Pa.)  848. 

TENANCY  IN  COMMON. 

Dismissal  of  action  for  sale  of  land  by  tenants 
in  common,  see  "Dismissal  and  Nonsuit,"  J  1. 

Right  of  co-tenant  to  partition,  see  "Partition," 
J§  1.  2. 


{   1.    Mvtnal  richts.  dvtlM,  aad  llaVtU. 
ties  off  oe-teaamts. 

*A  tenant  in  common  held  bound  to  account 
to  her  co-tenants  for  rents  received  less  reason- 
able expenditures. — Lloyd  v.  Turner  (N.  J.  Ch.) 
771. 

*A  tenant  in  common  of  certain  property,  in 
the  absence  of  special  agreement  h^d  not  bound 
to  pay  rent  for  the  part  occupied  by  her. — 
Lloyd  V.  Turner   (N.  J.  Ch.)    771. 

In  partition,  evidence  held  insufficient  to  show 
the  possession  by  certain  co-tenants  to  the  ex- 
clusion of  remaining  co-tenants,  entitling  the 
latter  to  an  accounting  for  the  use  of  the  prem- 
ises.—Rose  V.  Cooley  (N.  J.  Ch.)  867. 

•Evidence  held  to  show  adverse  possession  \jy 
tenant  in  common. — Rohrbach  v.  Sanders  (Pa.) 
27. 

Action  by  grantee  of  purchaser  at  execu- 
tion sale  to  recover  the  premises  held  barred 
by  limitations. — Rohrbach  v.  Sanders  (Pa.)  27. 

TERMINATION. 

Of  tenancy,  see  "Landlord  and  Tenant,"  8  2. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  t  2. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  8  2. 

TESTAMENTARY  POWERS. 

Creation,  see  "Wilis,"  8  12. 
Restrictions  on  power  to  devise  or  bequeath,  see 
"WilU."  8  1. 

THEATERS  AND  SHOWS. 

Agricultural  fairs,  see  "Agriculture." 

THREATS. 

By    deceased    or    accused    in    prosecution    for 
homicide,  see  "Homicide,"  8  7. 

TIME. 

For  affidavit  of  defense,  see  "Pleading."  |  2. 
For  application  for  new  trial,  see  "New  Trial," 

8  3. 
For  bringing  action  for  breach  of  contract  see 

"Contracts,"  8  4. 
For  commencement  of  interest  on   legacy,  see 

"Wills,"  8  14. 
For  election  to  take  under  or  against  will,  see 

"Wills,"  8  14. 
For  exercise  by  tenant  of  option  to  purchase 

premises,  see  "Landlord  and  Tenant,"  I  2. 
For  payment  of  interest,  see  "Interest,"  81. 
For  performance  of  contract  for  sale  of  realty, 

see  "Vendor  and  Purchaser,"  8  2. 
For  removal  of  building  erected  on  land  under 

parol  license,  see  "Licenses,"  8  1. 
For  taking  appeal  or  suing  out  writ  of  error, 

see  "Appeal  and  Error,"  8  5. 
Of  execution  of  will,  see  "Wills."  8  1. 
Review  on  appeal  of  ruling  as  to  extension  of, 

see  "Appeal  and  Error,"  8  13. 
To  sue  for  construction  of  wilL  see  "Wills," 

8  13. 


*  Point  annotated.    See  syllalnu. 
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Variance  between  pleading  and  proof  as  to 
name  in  indictment,  see  "Indictment  and  In- 
formation," g  6. 

*A  calendar  month  is  not  one  of  any  given 
numl>er  of  days  tbrougiiout  tiie  entire  year,  but 
varies  in  length  according  to  the  Gregorian 
calendar. — In  re  Gregg's  Estate  (Pa.)  856;  Ap- 
peal of  Washington  Hospital,  Id. 

TITLE. 

As  affected  by  alMndonment,  see  "Abandon- 
ment." 

As  affected  by  dedication,  see  "Dedication,"  i  2. 

As  affected  by  receiver's  sale,  see  "Receivers," 
{2. 

Of  statutes,  see  "Statutes,"  {  S. 

Removal  of  cloud,  see  "Quieting  Title." 

SnflSciency  -of  title  to  maintain  trover,  see  "Tro- 
ver and  Conversion,"  §  1. 

Tax  titles,  see  "Taxation,"  |  4. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  |  4, 

TORTS. 

Causing  death,  see  "Death,"  |  1. 
Measure  of  damages,  see  "Damages,"  |  8. 

By  particular  eUusei  of  parties. 

See  "Counties,"  f  3;  "Municipal  Corporations," 

I  9;  "Towns,"  {  1. 
Employ^,  see  "Master  and  Servant,"  {  9. 

Particular  remedies  for  torts. 

See  "Arrest,"  {  1;  "Trespass,"  f  1;  "Trover  and 
Conversion,"  {  1. 

Particular  tortt. 

See  "Assault  and  Battery,"  {  1;  "False  Im- 
prisonment," f  1;  "B'raud";  "Libel  and  Slan- 
der"; "Malicious  Prosecution";  "Negligence"; 
"Nuisance";  "Trespass";  "Trover  and  Con- 
version." 

TOWNS. 

See    "Counties";    "Municipal    Corporations"; 

"Schools  and  School  Districts,"  g  1. 
Effect   of  division   of   on  .  rights   of   gas   com- 

f>anies,  see  "Gas." 
ght  to  hold  property  in  trust  for  charity,  see 
"Charities,"  |  1. 
Town  agent  for  sale  of  liquor,  see  "Intoxicating 
Liquors,"  {  3. 

S   1.    Property,  eeatraots,  smd  llablUtlea. 

•A  town  neM  not  liable  for  injury  to  property 
by  the  negligent  blowing  up  of  ice  in  a  river 
by  its  highway  agent  for  the  purpose  of  drain- 
ing a  highway. — Wheeler  v.  Town  of  Gilsam 
(N.  H.)  507. 

A  town  heli  under  no  duty  to  the  owner  of  a 
mill  to  remove  a  nuisance  threatening  its  de- 
struction, and  caused  by  negliKence  of  its  high- 
way agent  in  blowing  up  ice  in  a  river,  under 
the  direction  of  a  selectman,  to  drain  a  high- 
way.— Wheeler  v.  Town  of  Gilsum  (N.  H.)  597. 

TRADE-MARKS  AND  TRADE-NAMES. 

I    1.    Marka  aad  aamea  anbjeeia  of  ows- 
ersUp. 

*Aiw  words,  letters,  figures,  marlcs,  or  devices 
affixed  to  a  commercial  article  primarily  to  in- 
dicate the  origin  or  ownership  of  it,  must  be 
recognized  as  a  valid  trade-maric. — W.  R.  Lynn 
Shoe  Co.  V.  Auburn-Lynn  Shoe  Co.  (Me.)  499. 


*A  geographical  name  which  has  long  been 
used  to  indicate  a  particular  manufactured 
article  may  acquire  a  secondary  meaning  as  the 
designation  of  a  particular  class  of  such  articles, 
and  thus  t>ecome  entitled  to  protection  as  a 
trade-mark,  or  serve  as  the  basis  of  a  proceeding 
to  prevent  nnfair  competition. — W.  R.  Lvun 
Shoe  Co.  V.  Auburn-Lynn  Shoe  Co.  (Me.)  499. 

I   S>    Beglstratloii,    resolatloa,    aad    of- 
fenses. 

*One  filing  label  in  patent  office  hfli  to  ac- 
quire no  right  as  against  another  transacting 
business  in  the  same  state. — Perlberg  v.  Smith 
(N.  J.  Ch.)  442. 

I  3.    lafrlaseatent  aail  unfair  eoaipetl- 
tlen. 

•One  person  will  not  be  permitted,  by  imi- 
tating a  distinctive  name  or  mark  already  em- 
ployed by  another,  to  impose  upon  the  public 
an  article  of  his  own  manufacture  as  the  genuine 
article  of  another. — W.  R.  Lynn  Shoe  Co.  v. 
Auburn-Lynn  Shoe  Co.  (Me.)  499. 

An  original  device  bearing  the  words  "Auburn 
Lynn  Shoes,  Auburn,  Maine"  is  an  arbitrary, 
composite  name,  constituting  an  impersonal 
trade-mark,  and  is  infringed  by  the  adoption  of 
the  phrase  "Auburn  Lynn  Shoe  Co."  as  a  trade- 
mark and  corporate  name. — W.  R.  Lynn  Shoe 
Co.  V.  Auburn-Lynn  Shoe  Co.  (Me.)  499. 

In  contemplation  of  law,  two  trade-marks  are 
substantially  the  same  if  the  resemblance  be- 
tween them  is  so  close  that  it  deceives  a  custom- 
er exercising  ordinary  caution  in  his  dealing,  and 
induces  him  to  purchase  the  goods  of  one  manu- 
facturer for  those  of  another. — W.  R.  Lynn 
Shoe  Co.  T.  Auburn-Lynn  Shoe  Co.  (Me.)  499. 

•Unfair  competition  docs  not  necessarily  in- 
volve the  violation  of  any  exclusive  right  of  the 
plaintiff  to  the  use  of  the  names  or  symlMls 
employed  by  the  defendant,  but  there  may  be 
unfair  competition,  although  the  plaintiff  has  no 

Eroperty  right  in  them  as  a  trade-mark. — W.  R. 
ynn  Shoe  Ck>.  r.  Auburn-Lynn  Shoe  Co.  (Me.) 

•Any  conduct  designed  and  having  a  natural 
tendency  to  deceive  the  public,  and  enable  one 
man  to  dispose  of  his  goods  for  those  of  another, 
may  be  enjoined,  although  it  is  not  shown  that 
any  particular  person  has  t>een  actually  deceived. 
— W.  R.  Lynn  Shoe  Co.  y.  Auburn-Lynn  Shoe 
Co.  (Me.)  499. 

•In  suits  for  infringement  of  trade-marks, 
fraudulent  intent  is  presumed,  but,  in  actions 
based  on  unfair  competition,  the  plaintiff  must 
prove  this  intent. — W.  R.  Lynn  Shoe  C!o.  T. 
Aubom-Lynn    Shoe  Ck>.    (Me.)   499. 

The  profits  recoverable  in  equity  for  unfair 
competition  are  governed  by  the  same  rules  as 
in  cases  of  the  infringement  of  trade-marks. — 
W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  (3o. 
(Me.)  499. 

Where  a  trade-mark  has  been  infringed,  the 
wrongdoer  must  account  for  all  profits. — W.  R. 
Lynn  Shoe  Ck>.  v.  Auburn-Lynn  Shoe  0>.  (Me.) 

•The  owner  of  a  shoe  store  using  the  mark 
"Eagle  Shoes"  on  all  he  sold,  such  mark  not  in- 
dicating any  particular  brand  or  make,  held  not 
entitled  to  protection  in  the  use  thereof. — Perl- 
berg V.  Smith  (N.  J.  Ch.)  442. 

•Prior  user  of  name  "Eagle  Shoes"  held  not 
entitled  to  enjoin  the  sale  of  shoes  by  another 
using  the  same  name,  in  the  absence  of  attempt 
to  deceive  the  public. — Perlberg  v.  Smith  (N.  J. 
Ch.)  442. 

•Complainant  held  not  entitled  to  enjoin  the 
use  of  the  name  "Eagle  Shoes"  by  one  who  had 
fir^t  commenced  such  use. — Perlberg  v.  Rosen- 
stone  (N.  J.  Ch.)  446. 


*  Point  annotated.    See  eyllabna. 
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«2  ATLANTIC  RBPORTBB. 


TRADE  SECRETS. 

Diynleing  by  employ^,  bm  "Master  and  Serv 

ant/'  I  2. 
Trust  in  secret  process,  see  "Trusts,"  {  1. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Appeal 

and  Error,"  |  7. 
On  appeal  from  justice,  see  "Justices  of  the 

Peace,"  {  2. 

TRANSFERS. 

er  liqi 
ing  Liquors,"  |  2. 

TRANSFER  TAX. 


Of  rights  under  liquor  license,  see  "Intoxicat- 
■    [  Li 


See  "Taxation,"  |  5. 

TREES. 

Municipal  regulations,  see  "Municlital  Corpora- 
tions,^' f  6. 

TRESPASS. 

Amendment  of  pleading,  see  "Pleading,"  $  4. 
Injuries  to  trespassers,  see  "Railroads,    {|  5,  7. 
Liability  of  third  persons  for  acts  of  trespassers 

in  general,  see  'vJegligence,"  |  1. 
New  trial  in  general,  see  "New  Trial,"  %  2. 
Restraining  by    injunction,  see    "Injunction," 

§8  1-5. 
To  the  person,  see  "Assault  and  Battery,"  f  1; 

"False  Imprisonment." 

I   !•    A«tloaa. 

The  extension  of  a  flashboard  <me  inch  oyer 
a  divisional  line  in  the  erection  of  a  building 
is  a  trespass  on  the  adjoining  owner,  entitling 
bim  to  nominal  damages,  though  no  specific 
damage  results  from  such  injury. — Puroto  v. 
Chieppa  (Conn.)  664. 

Trespass  quare  clausum  fregit  Is  an  inap- 
propriate remedy  to  recover  for  injuries  done  by 
bees  to  the  property  of  another. — Petey  Mfg. 
Co.  V.  Dry  den  (Del.  Super.)  1056. 

In  an  action  for  injurirs  to  plaintiff's  property 
by  the  cutting  of  certain  of  his  trees,  evidence 
of  a  loss  of  the  sale  of  a  portion  of  the  property 
by  reason  of  such  fact  held  inadmissible. — 
Western  Union  Telegraph  Co.  v.  Ring  (Md.) 
801. 

In  an  action  for  injuries  to  plaintifTs  trees, 
the  question  as  to  whether  certain  trees,  which 
plaintiff  alleged  two  years  before  another  had 
damaged,  were  of  the  value  of  $2,000,  as  then 
claimed,  held  inadmissible. — Western  Union 
Telegraph  Co.  t.  Ring  (Md.)  801. 

*In  trespass,  location  of  disputed  boundary 
may  be  determined  under  a  plea  of  general  issue. 
— Lyman  v.  Brown  (N.  H.)  650. 

Measure  of  damage  for  destruction  of  spring 
by  mining  company  determined. — Rabe  v.  Sboen- 
berger  Coal  Co.  (Pa.)  854. 

Measure  of  damage  in  an  action  against  min- 
ing company  for  injury  to  surface  only  deter- 
mined.— Rabe  v.  Sboenberger  Ooal  Co.  (Pa.) 
854 

TRESPASS  TO  TRY  TITLL 

See  "Ejectment." 

TRIAL. 

See  "New  Trial";  "Reference";  "Witnesses." 
Admission  by  silence  as  question  for  jury  in 
c'vi'.uinal    prosecution,    see    "Criminal    Law," 


Contributory  negligence  of  passenger  as  qae«- 
tion  for  jury,  see  "Carriers,"  |  4. 

Dedication  as  question  for  jnry,  see  "Dedica- 
tion," II. 

DeliveiT  of  deed  as  question  for  jnry,  see 
"Deeds,"  §  1. 

Exceptions  to  rulings  as  to  submission  of  case 
to  jury,  see  "Appeal  and  Error,"  {  3. 

Existence  of  partnership  as  question  of  law  or 
fact,  see  "Partnership,"  {  1. 

Instructions  as  to  mental  capacity  of  testator, 
see  "Wills,"  f  2. 

Instructions  as  to  payment,  see  "Payment,"  t  1. 

Objections  to  instructions  for  purpose  of  re- 
view, see  "Appeal  and  Error,"  {  3. 

Questions  for  jury  in  proceedings  for  assessment 
of  damages,  see  "Damages,"  {  5. 

Suits  to  try  tax  titles,  see  "Taxation,"  S  *. 

Proceeding*  incident  to  trial*. 

See  "Continuance." 

Ehitry  of  judgment  after  trial  of  issues,   see 

"Judgment,"  |  3. 
Right  to  trial  by  jury,  see  "Jury,"  f  1. 

Trial  of  aetiont  hy  or  againtt  particular  cUuaet 
of  parties. 

See  "Carriers,"  {f  S,  4;  "Master  and  Serrant," 
f  8;  "Municipal  Corporations,"  ff  5,  6,  9; 
"Principal  and  Agent,'^  |  1;  "Railroads,"  H  5, 
6,  9;  "Street  Railroads,"  |  2. 

Telephone  company,  see  "Telegraphs  and  Tele- 
phones," I  1. 

XVial  of  jxirticiHar  dvtt  acttont  or  prooeeddigs. 

See  "Account  Stated";  "Breach  of  Marriage 
Promise";  "Ejectment,"  i  3;  "False  Imprison- 
ment," I  1;  "Libel  and  Slander,"  |  3;  "Mali- 
cious Prosecution,"  S  2;  "Negligence,"  |  4; 
"Replevin,"  |  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  3. 

For  criminal  conversation,  see  "Husband  and 
Wife,"  f  7. 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  |  6. 

For  death  of  passenger,  see  "Carriers,"  {  3. 

For  injuries  from  fire  caused  by  operation  of 
railroad,  see  "Railroads,"  S  9. 

For  personal  injuries,  see  "Carriers,"  |{  3,  4; 
"Electricity";  "Highways,"  t  4;  "Landlord 
and  Tenant,*'  i  3;  "Master  and  Servant,"  S{ 
8,  9;  "Municipal  Corporations,"  |  9;  "Rail- 
roads," I  5;  •'Street  Railroads,"  {  2;  "Tele- 
graphs and  Telephones."  |  1. 

For  rescission  of  contract,  see  "Sales,"  I  2. 

On  bill  or  note,  see  "Bills  and  Notes,"  I  4. 

On  insurance  policy,  see  "Insurance,*    U  7,  & 

Probate  proceedings,  see  "Wills,"  f  4. 

Suits  in  equity,  see  "Equity,"  {  4. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  {  3. 

To  recover  demised  property,  see  "Landlord  and 
Tenant,"  {  5. 

Trtol    of  criminal   pro«ec«(ion«. 

See  "Criminal  Low,"  f  13;  "Obscen'ty** ; 
"Rape,"  8  2. 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  f  S. 

I   1.    Oevras  sad  eeadast  st  trial  la  sea* 
•rsl. 

In  an  action  for  alleged  illegal  flowage.  it  was 
not  error  to  call  the  jury's  attention  during  a 
view  to  a  newly  dug  hole  in  the  ground  and  to 
the  height  of  the  water  therein  as  compared 
with  that  in  the  river. — Flint  v.  Union  Water 
Power  Co.  (N.  H.)  788. 


*Poiat  aaaotatsd.    See  syllabas. 
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f  2.    B«o«ptloa  of  eTld«»oe. 

•Where  no  objection  to  the  reception  of  evi- 
dence is  made,  a  motion  to  strilce  out  the  same 
most  l>e  made  at  or  about  the  time  the  evidence 
Is  given.— MacFeat  v.  Philadelphia,  W.  &  B.  R. 
Co.  (Del.  Super.)  898. 

In  an  action  for  the  price  of  a  cash  register, 
defendant  held  not  entitled  to  testify,  either  in 
rebuttal  or  surrebuttal,  that  at  the  time  of  cer- 
tain alleged  conversations  with  plaintiff's  agent 
there  was  no  money  in  the  cash  register,  and 
that  no  customer  bought  a  cigar,  as  stated  by 
the  agent. — Hallwood  Cash  Register  Co.  v. 
BoIUns  (N.  H.)  380. 

In  an  action  for  the  price  of  a  cash  register, 
defendant  held  not  entitled  to  sliow  in  rebuttal 
the  time  of  day  a  certnin  conversation  occurred. 
'—Hallwood  Cash  Register  Co.  t.  Rollins 
(N.  H.)  380. 

Objection  to  inquiry  as  to  what  a  conversation 
between  plaintiff  and  defendant  was,  on  the 
ground  that  it  was  not  established  that  the 
person  whom  the  witness  heard  in  conversation 
with  plaintiff  was  the  defendant,  held  to  pre- 
sent a  question  of  fact  and  not  of  law. — Prior 
V.  Puller  (N.  H.)  716;   Reardon  v.  Same,  Id. 

Admission  of  evidence  over  objection  held  error 
where  ground  of  offer  was  not  stated. — Bums 
T.  Pennsylvania  R.  Co.  (Pa.)  845. 

Admission  of  evidence  over  objections  of  de- 
fendant held  error. — Bums  t.  Pennsylvania  B. 
Co.  (Pa.)  845. 

I   3.    Arsmaenta  aad  eoadmet  of  eovasel. 

•In  an  action  for  the  price  of  a  cash  register 
it  was  not  error  for  plaintiff's  counsel  to  operate 
the  machine  before  the  jury,  and  to  comment  in 
his  argument  on  the  manner  in  which  defendant 
tried  to  operate  it. — Hallwood  Cash  Register 
Co.  V.  Rollins  (N.  H.)  380. 

•Erroneous  statements  of  an  alleged  fact  by 
attorney,  when  withdrawn  and  corrected  by 
charge,  held  not  ground  for  reversal. — Dough- 
erty V.  Pittsburgh  Rys.  Co.  (Pa.)  926. 

Action  of  plaintiff's  counsel  in  making  state- 
ments of  law  to  the  jury  in  his  opening  state- 
ment held  not  ground  of  exception. — Lewes  v. 
John  Crane  &  Sons  (Vt.)  60. 

Evidence  held  to  authorise  argument  that  de- 
fendant had  failed  to  produce  papers  that  were 
or  ought  to  have  been  in  his  possession,  and  that 
it  miebt  be  inferred  therefrom  that  there  was 
•ometbing  wrong  with  the  transaction.— Bushey 
▼.  Northrop  (Vt.)  1015. 

I  4.    Taklaat  e»s«  e»  qnostloa  from  Jmry. 

•An  exception  does  not  lie  to  the  court's 
ruling  on  a  motion  for  a  nonsuit ;  the  question 
being  one  entirely  within  the  discretion  of  the 
court.— MacFeat  v.  Philadelphia,  W.  &  B.  R. 
Co.  (Del.  Super.)  898. 

•The  boiefit  of  an  exception  to  the  court's 
refusal  to  take  the  case  from  the  jury  at  the 
close  of  plaintiff's  testimony  held  lost  to  defend- 
ant.— Bernbeimer  Bros.  v.  Becker  (Md.)  526. 

•The  court  in  pctssing  upon  defendant's  pray- 
ers for  a  directed  verdict  must  assume  the  truth 
of  plaintifTs  testimony. — United  Rys.  &  Electric 
Co.  of  Baltimore  v.  Weir  (Md.)  588. 

Question  reserved  by  points  for  a  charge  ask- 
ing for  binding  instructions  because  plaintiff 
was  not  entitled  to  the  verdict,  etc.,  held  bad. — 
Cover  V.  Hoffman  (Pa.)  836. 

Rule  for  reserving  question  of  law  on  tlie 
trial  stated. — 0>ver  v.  Hoffman  (Pa.)  836. 

•Reservation  of  question  of  iaw  held  inap- 

;ropriats  to  the  facts.— Riggs  v.  Bair    (Pa.) 
086. 


A  verdict  will  not  be  directed  for  defendants 
if  one  count  of  the  declaration  is  good,  and  there 
is  evidence  to  support  It — Lewes  v.  John  Crane 
&  Sons  (Vt.)  60. 

I  6.    Instmotiona  to  Jury. 

•Request  to  charge  held  properly  refused 
where  the  court  stated  the  Issues  to  the  jury 
and  properly  presented  the  principles  of  law 
necessary  for  their  determinaaon. — McGarry  v, 
Healey  (Conn.)  671. 

Where  the  bill  of  exceptions  does  not  show 
that  requests  to  charge,  based  on  hypothesis  re- 
lating to  the  facts,  were  sustained  by  evidence, 
they  were  properly  refused. — Neal  v.  Rendall 
(Me.)  706. 

In  an  action  for  the  price  of  certain  building 
materials,  a  request  that  if  plaintiff  contracted 
to  furnish  the  materials  to  the  owners  of  the 
building  as  rapidly  as  wanted,  but  failed  to  do 
so,  they  could  offset  any  sum  "the  defendants" 
(which  included  the  contractor  as  well  as  the 
owners)  lost  by  reason  of  the  delay,  was  prop- 
erly refused.— Oldenburg  &  Kelley  v.  Dorsey 
(Md.)  576. 

Instruction  referring  to  only  part  of  the  tes- 
timony on  the  point  in  issue  held  error. — Bums 
V.  Pennsylvania  R.  Cte.  (Pa.)  845. 

Instruction  not  l>ased  on  the  evidence  held 
improperly  given. — Burns  v.  Pennsylvania  R. 
Co.  (Pa.)  845. 

•Where  defendant  desired  fuller  instructions, 
it  was  his  duty  to  request  the  same  of  the 
court. — Grossbaum  Ceramic  Art  Syndicate  v. 
German  Ins.  Co.  of  Freeport  (Pa.)  1107; 
Same  ▼.  Potomac  Ins.  Co.  of  District  of  C!olum- 
bU,  Id. 

•An  instruction  correctly  stating  the  law  is  not 
erroneous  because  not  in  the  exact  language  of 
a  requested  instruction. — McGowan  v.  Court  of 
Probate  of  City  of  Newport  (R.  I.)  571. 

{  6.    .Custody,  oeadnot,  sad  dellboratloaa 
of  inrj. 

Presence  in  jury  room  of  certain  models,  which 
had  not  been  received  in  evidence,  held  not 
ground  for  discharging  the  jury,  or  setting 
aside  the  verdict — Lewes  t.  John  Crane  &  Sons 
(Vt.)  60. 

{   7.    Verdlet. 

•Where  jury  returned  a  single  sum  as  dam- 
ages, when  the  declaration  contained  a  claim  by 
a  husband  in  his  own  right,  added  to  a  claim 
of  the  husband  and  wife,  held,  that  the  court, 
on  application  of  the  plaintiff,  will  award  a  writ 
of  venire  de  novo. — Spencer  t.  Haines  (N.  J. 
Sup.)  1009. 

•Affidavits  of  Jurors  will  not  be  received  to 
impeach  their  verdict. — Marcy  v.  Parker  (Vt.) 
19. 

f  8.    WalTOV  tmd  eorroetloa  of  Irrosn- 
laritlea  sad  errors. 

•Plaintiff's  failure  to  call  certain  misconduct 
of  the  jury  to  the  attention  of  the  trial  court 
before  verdict  for  defendant  held  a  waiver 
thereof. — Lyman  v.  Brown  (N.  H.)  650. 

•Where  defendant  submitted  the  case  to  the 
court  on  its  merits  without  a  motion  for  non- 
suit or  for  an  order  of  judgment  in  his  favor, 
he  waived  the  right  to  object  to  the  insuffi- 
ciency of  the  evidence  to  support  the  declara- 
tion.—(Jendron  V.  St  Pierre   (N.  H.)   966. 

Where,  after  bill  of  exceptions  to  refusal  to 
nonsuit  plaintiff,  a  witness  for  defendant  tes- 
tified to  facts  tending  to  show  negligence  of  de- 
fendant the  refusal  to  nonsuit  the  plaintiff  for 
failure  of  proof  is  not  reversible  error. — Van 
Cott  V.  North  Jersey  St  By.  Co.  (N.  J.  Err.  & 
App.)  407. 


*  Point  aaaotated.    See  syUabva. 
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TROVER  AND  CONVERSION. 

CoDversion  by  sheriff,  see  'Sheriftt.  and  Con- 
stables," {  i. 

Joinder  of  counts  in  trover  and  replevin,  see 
"Pleading,"  |  & 

(   1.     Aotlons. 

*A  person  having  actual  possession  of  chat- 
tels has  sufficient  title  thereto  to  enable  him 
to  maintain  trover  against  a  stranger  for  their 
conversion. — ^Marcy  v.  Parker  (Vt)  19. 

*In  trover,  burden  held  on  defendant  to 
show  title  in  some  other  person  and  connect 
himself  with  such  person. — Marcy  v.  Parlier 
(Vt.)  19.  » 

TRUST  COMPANIES. 

See  "Banks  and  Banking,"  {  4. 

TRUSTEE  PROCESS. 

Sec  "Garnishment." 

TRUSTS. 

Charitable  trusts,  see  "Charities." 

Conveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors. 

Creation  by  will,  see  "Wills,"  {  12. 

Review  of  findings  as  to  accounts  of  trustees, 
see  "Appeal  and  Error,"  {  13. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

S    1.    Oreatltta,  Azlateiioe,  aad  Talldltr. 

Defendant  company,  permitting  its  officer  to 
deposit  and  check  out  his  own  funds  through 
the  medium  of  the  company's  bank  account. 
Arid  not  bound  to  see  to  proper  application  of 
trust  funds  so  deposited;  tne  presumption  being 
\b  favor  of  good  faith. — Brookhouse  t.  Union 
Pnb.  Co.  (N.  H.)  219. 

Defendant  company,  not  having  used  funds 
dMJOsited  in  a  bank  with  its  own  funds  by  its 
officer,  held  not  chargeable  for  misapplication 
of  trust  funds  so  deposited  and  checked  out 
by  said  official. — Brookhouse  v.  Union  Pub.  Co. 
(N.  H.)  219. 

Defendant  company,  permitting  its  officer  to 
deposit  and  check  out  his  own  funds  through 
the  medium  of  the  company's  bank  account, 
held  not  liable  as  trustee  for  trust  funds  evi- 
denced by  negotiable  instruments  payable  to  the 
officer  as  guardian,  and  so  deposited  and  checked 
out  by  him. — Brookhouse  v.  Union  Pub.  Co. 
(N.  H.)  219. 

A  city  held  to  have  taken  title  to  certain 
land  conveyed  for  a  library  site  on  trusts  ex- 
pressed in  an  offer  of  donation. — Board  of 
Trustees  of  School  for  Industrial  Education 
V.  City  of  Hoboken  (N.  J.  Ch.)  1. 

Procurance  of  license  by  employ^  from 
original  owner  of  secret  process,  which  they  had 
procured  from  their  employes  fraudulently,  held 
not  to  raise  trust  in  favor  of  employer. — Vulcan 
Detinning  Co.  v.  American  Can  Co.  (N.  J.  Ch.) 
881. 

{   2.    OoastmotloB  and  operation. 

Under  deed  of  trust,  specific  advancement  to 
child  held  to  have  no  priority  as  charge  against 
his  share  of  estate  as  against  the  general  ad- 
vancements by  the  grantor.— Jacob  Tome  Insti- 
tute V.  Shipley  (Md.)  1042 ;  Shipley  v.  Same,  Id. 

Under  deed  of  trust,  advancements  held  a 
charge  on  the  life  estate  only  of  one  of  the  chil- 
dren of  the  grantor.— .Jacob  Tome  Institute  v. 
Shipley  (Md.)  1042;  Shipley  v.  Same,  Id. 


I  Beneficiary  of  trust,  who  had  merely  a  life 
<>state  therein,  could  not  assign  any  interest  in 
the  income  of  the  trust  fund  which  might  accrne 
and  be  payable  after  his  death. — Wright  t. 
Leopp  (N.  J.  Ch.)  464. 

Spendthrift  trust  held  not  to  preclude  bene- 
ficiary from  assigning  part  of  the  income  for 
the  support  of  beneficiary's  wife  and  minor 
children.— Wright  v.  Lenpp  (N.  J.  <3i.)  464. 

i  8.    Appolntmoat,      qnaUlleatlea,      mat 
ieiraro  of  tnutee. 

Under  Pub.  St  1901,  c.  205,  |  1,  the  superior 
court  may  reduce  the  number  of  trustees  named 
by  the  creator  of  the  trust — Barker  ▼.  Barker 
(N.  H.)  166. 

It  is  no  objection  to  removal  of  a  trustee  that 
he  will  thereby  be  deprived  of  the  right  to 
determine  whether  he  has  performed  conditions 
named  by  the  creator  of  the  trust  upon  which 
the  gift  to  such  trustee  is  predicated. — Barker 
V.  Barker  (N.  H.)  166. 

Mere  fact  that  testator  made  it  the  dnty  of 
the  probate  court  to  approve  tmstees  named 
in  accordance  with  will  held  not  to  make  it 
illegal  for  court  to  approve  them,  so  that  a 
contention  that,  if  it  was  the  Intention  ol 
testator  that  the  probate  court  should  approve, 
the  power  of  appointment  failed  as  an  attempt 
to  confer  on  the  court  a  jurisdiction  not  con- 
ferred by  law,  was  untenable. — Carr  v.  Coming 
(N.  H.)  168. 

Provision  in  will  for  approval  of  appointment 
of  trustee  by  judge  of  probate  of  a  certain 
county  for  the  time  being  held  to  raise  pre- 
sumption that  probate  court  was  intended, 
which  was  not  rebutted  by  the  addition  of  the 
words  "for  the  time  being, '  in  view  of  Pub.  St 
1901,  c.  182,  §  2.  chapter  185,  {  2.  d.  12,  and 
chapter  198,  relating  to  probate  courts. — Carr 
V.  Corning  (N.  H.)  168. 

Suitability  of  trustee  to  be  appointed  by 
probate  court  held  a  fact  that  must  be  proved 
m  every  case,  so  that  evidence  was  admiMible 
to  show  suitability  of  proposed  appointee  in 
l)ehalf  of  those  empowered  by  will  creating  a 
trust  to  appoint  on  approval  of  the  protete 
court— Carr  v.  Coming  (N.  H.)  16a 

*The  court  on  the  failure  of  a  testator  to 
name  a  trustee  will  appoint  one  to  carry  out 
the  trusts  created  by  the  will. — Hiles  v.  Garri- 
son (N.  J.  (3h.)  865. 

f  4.    Xfaaacemeiit  aad  dlapeaal  of  trut 
property. 

Under  a  trust  deed  the  grantee  held  entitled 
after  the  grantor's  death  to  a  one-fifth  part  only 
of  the  proceeds  of  a  sale  of  the  property  made 
by  him.— Jones  v.  Day  (Md.)  36*. 

*Where  a  court  of  equity  assumes  jurisdic- 
tion of  a  trust,  the  trustees  must  secure  its 
sanction  for  their  acts. — Gottscbalk  ▼.  Mercan- 
tile Trust  &  Deposit  <>>.  (Md.)  810. 

*Where  jurisdiction  of  certain  trust  was  as- 
sumed by  court  of  equity.  It  was  within  the 
power  of  the  court  to  select  the  depository  of 
current  balances  of  cash  trust  funda.^jotta- 
cbalk  V.  Mercantile  Trust  &  Deposit  Co.  (Md.) 
810. 

Order  selecting  depository  of  trust  funds  held 
discretionary,  and  not  subject  to  appellate  re- 
view.— Gottsohalk  v.  Mercantile  Trust  &  De- 
posit Co.  (Md.)  810. 

Will  creating  trust  subject  to  widow's  dower 
held  to  leave  the  disembarrassment  of  the  estate 
from  dower  to  the  discretion  of  the  trustee. — 
Shipley  v.  Mercantile  Trust  &  Deposit  Co. 
(Md.)  814. 


*  Point  annotated.    See  syllalnte. 
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A  person  abetting  a  defaulting  trastee  becomes 
by  participation  in  the  breach  of  trust  a  trustee, 
and  amenable  to  the  jurisdiction  of  a  court  of 
equity  In  a  suit  by  a  substituted  trustee. — Safe 
Deposit  &  Trait  Co.  t.  Cabn  (Md.)  819;  Same 
V.  Roberts,  Id. 

The  fact  that  a  substituted  trustee  holds  the 
legal  title  to  the  trust  estate,  and  that  he  seeks 
to  recover  money  due  to  the  trust  estate.  Acid 
not  to  deprive  equity  of  jurisdiction  to  compel 
restitution. — Safe  Deposit  &  Trust  Ck).  v.  CSahn 
(Md.)  819 ;  Same  v.  Roberts,  Id. 

A  suit  by  a  substituted  trustee  to  recover 
trust  funds  misappropriated  through  the  aid  of 
defendant  held  within  the  jurisdiction  of  equity. 
— Safe  Deposit  &  Trust  Co.  v.  Cahn  (Md.) 
819 ;  Same  t.  Roberts,  Id. 


I  8. 


i   6. 


Ezeewtioa  of  trust  hj  trustee  er  hj 
eevrt. 

*A  dividend  on  certain  bank  stock  constitnt- 
ing  a  trust  fund  held  income,  and  to  belong  to 
the  life  tenant  and  not  to  the  remaindermen. — 
Boardman  v.  Boardman  (Conn.)  330. 

•Discretionary  appropriations  of  principal 
by  trustees  for  the  benefit  of  present  necessities 
of  beneficiaries  held  part  of  their  income,  for 
which  neither  they  nor  their  representatives 
were  bound  to  account.— Sterling  v.  Ives 
(Conn.)  94a 

AeeevatiaR    aad    eompensatleii    of 
trvstee. 

In  an  action  involving  the  proper  construction 
of  a  deed  of  trust,  the  allowance  of  a  commis- 
sion of  2'/4  per  cent,  to  a  trustee  under  a  deed 
as  compensation  held  not  error. — Jones  v.  Day 
(Md.)  3&4. 

I   7.    Eatmblialuieat  sad  esforeement  of 
tmst* 

A  purchaser  of  trust  property  held  to  hold 
the  same  subject  to  the  trust. — Safe  Deposit  & 
Trust  O.  v.  Cahn  (Md.)  819;  Same  v.  Roberts, 
Id. 

Evidence  held  admissible  on  attempt  to  estab- 
lish a  constructive  trust. — Brookbouse  v.  Union 
Pub.  Co.  (N.  H.)  219. 

ULTRA  VIRES. 

Acts  of  corporation,  see  "Orporatlons,"  {  5; 
"Municipal  Corporations,"  {  4;  "Railroads," 
i  3;  "Street  Railroads,"  {  1. 

UNDERTAKERS. 

Restraining  boycotting,  see  "Injunction,"  {  2. 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  {  3. 

UNFAIR  COMPETITION. 

See  "Trade-Maits  and  Trade-Names,"  {  3. 

UNITED  STATES. 

Public  lands,  see  "Public  Lands,"  (  1. 

UNITY. 

Necessity  of  unity  of  possession  as  condition 
precedent  to  action  for  partition  by  co-tenant, 
see  "Partition,"  (  2. 

USAGES. 

See  "Customs  and  Usages." 


USURY. 

Place  where  usury  is  taken  as  disorderly  house, 
see  "Disorderly  House." 

VACANCY. 

Of  insured  buildings,  see  "Insurance,"  |  4. 

VACATION. 

VaeaHng  particular  proceedings. 

See  "Judgment,"  H  2,  4. 

Accounting  of  executor,  see  "Executors  and  Ad- 
ministrators," i  8. 

Award  of  arbitrators,  see  "Arbitration  and 
Award,"  {  2. 

Sale  by  administrator,  see  "Executors  and  Ad- 
ministrators," i  6. 

VALUE. 

Limits  of  jurisdiction,  see  "Appeal  and  Error," 
i  1;  "Equity,"  §  1;  "Justices  of  the  Peace," 
S  2. 

Opinion  evidence,  see  "Evidence,"  f  7. 

VARIANCE 

Between  pleading  and  proof  in  civil  actions 
see  "Pleading,"  |  a 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  "indictment  and   Information," 

se. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Contract  for  sale  of  insured  property  as  change 

in  title,  see  "Insurance,"  (  4. 
Easement  of  drainage  over  lands  of  vendor,  see 

"Waters  and  Water  Courses,"  {  1. 
Purchasers  at  sale  on  execution,  see  "Execn- 

Uon."  {  3. 
Requirements  of  statute  of  frauds,  see  "Frauds 

Statute  of,"  {  3. 
Sale  of  land  supporting  building  erected  under 

parol  license,  see  "Licenses,"  i  1. 
Specific  performance  of  contract,  see  "Specific 

Performance." 
Subrogation  to  vendor's  lien,  see  "Subrogation." 

I   1.    Bet^nlsltes  and  Talidlty  of  ooatraot. 

*A  promise  to  convey  land  held  supported  by 
a  sufficiently  definite  consideration. — White  T. 
Poole  (N.  H.)  494. 

i  2.    Ooastrwetlon  and  operation  of  eoa- 

tract. 

•Where,  in  an  agreement  to  convey  land,  no 
time  is  fixed  in  which  the  conveyance  is  to  be 
made,  the  grantor  has  a  reasonable  time  in 
which  to  make  it.— White  v.  Poole  (N.  H.)  494. 


I  3. 


ModifteatioB  or  roseissloa  of  eon- 
traot. 

A  statement  of  the  number  of  rooms  in  a 
building  in  a  written  contract  for  sale  of  real 
estate  is  so  material  that  its  falsity  will  justify 
the  vendee  in  rescinding  the  contract. — ^Davia  ▼. 
Sober  (N.  J.  Sup.)  193. 

VERDICT. 

As  subject  to  garnishment  before  Jndgment,  see 

"Garnishment,"   I   1. 
Directing  verdict  in  civil  actions,  see  "Trial," 

I  4. 
In  civil  actions,  see  "Trial."  |  7. 
Operation  and  effect  as  curing  defects  in  plead 

mg,  see  "Indictment  and  Information,     |  " 


a 


*PMat  annotated.    See  syllalms. 
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Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''^  |   13. 
SettiDS  aaide,  see  "New  Trial."  f  2. 

VERIFICATION. 

Of  chattel  mortgage,  see  "Chattel  Mortgages," 
Of  pleading,  see  "Pleading,"  |  5. 

VESTED  REMAINDERS. 

CreaUon,  see  "Wills,"  f  la 

VESTED  RIGHTS. 

Protection,  see  "Constitational  Law,"  {  5. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  6. 

VINDICTIVE  DAMAGES. 

See  "Damages,"  f  6. 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Gaming,"  |  1. 

WAIVER. 

See  "Estoppel." 

Of  rule  that  failure  to  except  In  lower  court 
prevents  raising  of  question  in  appellate 
court,  see  "Appeal  and  Error,"  |  3. 

Qf  obiecttona  to  particular  actt  or  prooeedlnaB. 

See  "Jury,"  t  2:  "Limitation  of  Actions,"  {  1; 

"Pleading,''  J  9 ;   "Trial,"  {  8. 
Conduct  of  arbitrators,  see  "Arbitration   and 

Award,"  S  2. 
Pleading  in  equity,  see  "Equity,"  |  8. 

or  rfffMt  or  remedies. 

See  "Contracts,"  g  3. 

Contract  for  services,  see  "Work  and  Labor." 

Forfeiture  of  insurance,  see  "Insurance,"  §  5. 

Forfeiture  of  lease,  see  "Landlord  and  Tenant," 
H  2,  5. 

Limitations  In  insurance  policy,  see  "Insur- 
ance," S  7. 

Right  to  administration,  see  "Executors  and  Ad- 
ministrators," (  1. 

Right  to  appeal,  see  "Appeal  and  Error,"  {  2. 

Right  to  have  dower  assigned,  see  "Dower,"  j  3. 

Right  to  notice  to  quit,  see  "Landlord  and  Ten- 
ant," {  2. 

Right  to  rescind  contract,  see  "Sales,"  S  2. 

WAREHOUSEMEN. 

Whore  in  May,  1904,  a  warehouseman  peti- 
tioned for  process  of  sale  under  Rev.  St. 
1883,  c.  91.  H  48-56  and  Rev.  St.  1903,  c. 
93,  {§  67-75,  and  sold  the  goods,  the  sale  was 
invalid;  Laws  1897,  c  304,  re-enacted  in  Re- 
vision 1903,  c.  33,  f  10,  relating  to  warehouse- 
men, containing  the  only  provision  under  which 
the  goods  could  have  been  legally  sold. — Stod- 
dard r.  Crocker  (Me.)  241. 

WARRANT. 

Search  warrant,  see  "Searches  and  Seizures." 


WARRANTY. 

By  Insured,  see  "Insurance/' '  I  4. 
On  sale  of  goods,  see  "Sales,"  ||  S,  7. 

WATERS    AND    WATER    COURSES. 

See   "Navigable  Waters." 

As  county   boundaries,  see  "Counties,"   |   1. 

Contracts  for  municipal  water  supply,  see 
"Municipal  Corporations,"  {  4. 

Exercise  of  power  of  eminent  domain  by  wtttx 
company,  see  "Eminent  Domain."  |  2. 

Mandamus  to  water  company,  see  "Mandamns," 
§  2. 

View  of  premises  by  jury  in  action  for  flowage, 
see  "Trial,"  «  1. 

Water  courses  in  cities,  see  "Municipal  Cor- 
porations,'  I   9. 

t   1.    Snrfaee  waters. 

Purchaser  of  lot  held  to  acquire  no  easement 
of  drainage  over  other  land  owned  by  bis 
grantor  and  used  by  him  to  drain  the  lot  con- 
veyed.— Biddison  v.  Aaron  (Md.)  523. 

{  S.    Artlftelml    ponds,    reserroira.    aad 
eluuuaela,  dams,  «ad  ftowace. 

A  complaint  for  flowage  not  inserted  in  a 
writ  of  attachment  may,  under  Rev.  St.  c.  M, 
f  6,  be  presented  to  the  court  in  term  time, 
or  filed  with  the  clerk;  but  before  it  can  be 
served  there  must  be  an  order  of  service  by  the 
court  in  term  time,  or  by  some  justice  thereof  in 
vacation,  under  Rev.  St.  c.  84,  |  1. — Wymaa  t. 
Piscataquis  Woolen  Co.  (M&)   655. 

In  an  action  for  injuries  to  plaintiff's  land 
by  flowage,  evidence  held  admissible  as  bearing 
on  the  question  of  plaintiff's  damages. — ^FUnt 
v.  Union  Water  Power  Co.  (N.  H.)  788. 

In  an  action  for  alleged  illegal  flowage,  plain- 
tiff's engineer  held  improperly  permitted  to  tes- 
tify that  he  dug  a  hole  in  the  land,  and  that 
water  stood  therein  on  a  level  with  the  stream. 
— Flint  V.  Union  Water  Power  Co.  (N.  H.)  788. 

A  deed  conveying  certain  land  and  a  right  of 
flowage  by  certain  dams  held  limited  to  the 
right  to  flow  as  exercised  at  the  time  the  deed 
was  executed. — Flint  ▼.  Union  Water  Power  Co. 
(N.  H.)  788. 

That  plaintiff  stacked  his  grain  on  a  knoU 
which  he  had  never  known  to  be  flooded  A«U 
not  to  raise  a  conclusive  presumption  that  de- 
fendant railroad  company  could  not  have  antici- 
pated that  its  fill  over  a  water  course  as  built 
would  be  likely  to  flood  the  knoll. — Perrine  v. 
Pennsylvania  R.  Co.  (N.  J.  Err.  &  App.)  702. 

A  railroad  company  constructing  a  fill  over 
a  water  course  held  bound  to  exercise  reason- 
able care  to  ascertain  the  character  of  the 
stream  for  the  construction  of  a  proper  culvert, 
but  no  such  duty  rested  on  an  upper  property 
owner. — Perrine  v.  Pennsylvania  B.  Co.  (N.  J. 
Err.  &  App.)  702. 

I  3.    PnbUo  water  ampply. 

A  house  occupied  as  a  boarding  house  held 
not  a  dwelling  house  containing  a  family,  with- 
in a  water  contract  fixing  rate  for  dwelling 
houses  containing  families. — Robbins  v.  Bang<K' 
Ry.  &  Electric  90.  (Me.)  136. 

Where  a  corporation  as  a  consideration  for 
the  making  of  a  hydrant  contract  with  a  town 
engages  to  supply  water  to  the  inhabitants,  the 
contractor  is  under  obligation  to  fulfill  the 
agreement. — Robbins  T.  Bangor  Ry.  &  Electric 
Co.  (Me.)  136. 

In  case  of  unnecessary  waste,  a  water  com- 
t>any  may  apply  a  meter,  and  charge  reasonable 
water  rates. — Robbins  T.  Bangor  Ry.  dc  ESectric 
Co.  (Me.)  136. 


'Point  annotated.    See  ayllalnu. 
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A  public  »erylce  water  corporation  may  revise 
its  rates,  provided  the  new  rates  are  reasonable, 
and  change  from  an  annual  to  a  meter  rate. — 
Bobbins  t.  Bangor  Ky.  &  Electric  Co.  (Me.)  138. 

*A  public  service  corporation  may  require 
payment  for  water  for  a  reasonable  time  in 
advance,  and  cut  off  wato*  from  a  customer  who 
refuses  to  pay. — Robbiiw  ▼.  Bangor  Ry.  & 
Electric  Ca  (Me.)  136. 

An  obligation  to  make  compensation  to  the 
owners  of  water  held  implied  from  its  reception 
and  the  conduct  of  the  municipality  receiving 
it. — New  Jersey  Suburban  Water  (3o.  v.  Town 
«f  Harrison  (N.  J.  Err.  &  App.)  490 ;  Same  t. 
Borough  of  East  Newark,  Id. 

The  property  which  a  water  company  ac- 
quired in  water  held  not  devested  by  its  de- 
livery to,  or  transmission  through,  the  pipes 
of  a  city. — New  Jersey  Suburban  Water  Co.  v. 
Town  of  Harrison   (N.  J.  Err.  &  App.)   787. 

A  water  company  which  was  the  sole  source 
of  supply  to  a  borough  held  a  quasi  public  cor- 
poration bound  to  furniah  water  to  the  bor- 
ough at  reasonable  prices,  to  be  fixed  by  a  com- 
petent tribunal  in  the  absence  of  agreement — 
Borough  of  Washington  v.  Washington  Water 
Co.  (N.  J.  Ch.)  390. 

A  borough  held  entitled  to  an  injunction 
pendente  lite  restraining  a  water  company  from 
cutting  off  the  borough's  supply  for  nonpayment 
«f  past  service. — Borough  of  Washington  v. 
Washington  Water  Co.  (N.  J.  Ch.)  390. 

In  a  suit  by  a  borough  to  restrain  a  water 
company  from  cutting  off  its  supply,  the  juris- 
diction of  equity  held  to  extend  merely  to  the 
determination  of  whether  the  price  demanded 
was  unreasonable,  and,  if  so,  to  enjoin  the  cut- 
tingoff  of  the  supply. — Borough  of  Washington 
T.  Washington  Water  Co.  (N.  J.  Ch.)  390. 

In  a  suit  to  restrain  a  water  company  from 
cutting  off  a  borough's  supply,  complainant  held 
entitlM  to  a  preliminary  injunction  on  certain 
conditions. — Borough  of  Washington  v.  Wash- 
ington Water  Co.  (N.  J.  Ch.)  390. 

In  a  salt  to  restrain  a  water  company  from 
•hutting  off  a  borough's  supply,  defendant  held 
not  entitled  to  a  condition  of  a  preliminary  in- 
junction requiring  payment  of  any  portion  of 
the  service  rendered  prior  to  the  filing  of  the 
bill. — Borough  of  Washington  v.  Washington 
Water  Co.  (N.  J.  Ch.)  390. 

Rule  for  the  establishment  of  reasonable  rates 
to  be  charged  by  a  water  company  for  furnishing 
water  to  a  city  applied,  and  rates  fixed  for  the 
various  services  performed. — Long  Branch  Com- 
mission V.  Tlntern  Manor  Water  C!o.  (N.  J.  Ch.) 
474. 

The  rates  at  which  a  water  company  should 
be  required  to  furnish  water  to  a  city  for  public 
and  private  consumption  should  be  such  as 
would  afford  the  company  a  fair  income,  based 
on  the  fair  value  of  its  property  at  the  time, 
considering  the  cost  of  maintenance,  deprecia- 
tion, current  expenses,  etc. — ^Long  Branch  Com- 
mission V.  Tintem  Bfanor  Water  Co.  (N.  J.  Ch.) 
474. 

A  monidpal  corporation,  independent  of  stat- 
ute, has  power  to  compel  a  private  corporation 
furnishing  water  for  public  and  private  con- 
sumption to  do  so  at  reasonable  rates. — Long 
Branch  CJommission  v.  Tintern  Manor  Water 
Co.  (N.  J.  CJh.)  474. 

A  municipality  heid  authorized  to  revise  its 
contracts  with  a  water  company  organised  under 
P.  L.  1876.  p.  318  (Revision  1877.  p.  1865),  at 
the  end  of  every  decade. — Long  Branch  (jommis- 
sion  T.  Tintern  iianot  Water  Co.  (N.  J.  C!h.) 
474. 


371,  {  10  (Gen.  St  p. 
66,  I  1   (Gen.  St  p. 


*  Where  a  water  company  was  organised  under 
P.  L.  1876,  p.  318  (Revision  1877.  p.  1365),  to 
furnish  water  to  a  municipality,  the  municipal- 
ity had  power  to  impose  terms  as  to  rates  to  be 
charged  both  tor  public  and  private  coDsnmptioa. 
— Long  Brandi  Commission  v.  Tintern  Manor 
Water  Co.  (N.  J.  Cb.)  474. 

•Under  P.  L.  1876,  p. 

649),  and  P.  L.  1885,  p.     ..  .  _    

655),  where  a  city  had  a  claim  against  plaintifrs 
property  for  water  rents  when  she  purchased, 
she  could  not  compel  the  city  to  furnish  her 
with  water  until  such  arrears  werepaid. — Howe 
T.  City  of  Orange  (N.  J.  Ch.)   777. 

Under  borough  ordinance,  a  water  company 
held  required  to  apply  to  town  council  for  per- 
mission to  lay  mains  through  the  streets. — Bea- 
ver Valley  Water  Oo.  v.  Conway  Borough  (Pa.) 

A  tKirough  ordinance  requiring  a  water  com- 
pany to  apply  for  permission  to  lay  mains  in 
the  streets  to  the  town  council  is  a  reasonable 
regulation. — Beaver  Valley  Water  Co.  T.  Con- 
way Borough  (Pa.)  844. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways" ;   "Municipal  Cot- 
porations,"  Sl  8,  9. 

WELLS. 

Oil  and  gas  wells,  see  "Mines  and  Minerals," 
i  1. 

WHARVES. 

Dedication  to  public  ose,  see  "Dedication,"  H 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  {   1. 

Right  to  redeem  from  foreclosure  sale,  see 
'^Mortgages,"  |  6. 


WILD  ANIMALS. 


See  "Animals." 


WILLS. 


See   "Descent   and   Distribution";    "Executors 

and  Administrators." 
Charitable  bequests  and  devises,  see  "Charities." 
(>>nclusiveness  of  determination  as  to  testamen- 

tarv  capacity,  see  "Judgment,"  {  5. 
Construction    and    execution    of    trusts,    see 

"Trusts." 
Courts  of  probate,  see  "<3ourt8,"  |  2. 
Dismissal  of  appeals  from  register  of  wills,  see 

"Appeal  and  Error,"  |  9. 
Disqualification     of     register     of     wills,     see 

"Judges,"  I  1. 
Ekjoitable  conversion,  see  "C^onversion." 
Examination  of  witnesses  In  will  contest  see 

"Witnesses,"  {  2. 
Legacy  and   succession   taxes,   see  "Taxation," 

8  5. 
Opening  decree  admitting  will  to  probate,  see 

''Judgment"  Sf  2,  4. 
Opinion  evidence  in  will  contest  see  "Evidence," 

8  7. 
Power  of  administrator  under  will,  sec  "Elx- 

ecutors  and  Administrators,"  {  3. 
Presumptions  on  appeal  in  probate  proceedings, 

see  "Appeal  and  Error,"  f  11. 


Restrictions  on  perpetuities,  see 
*  Polat  aiiaotatad.    Sae  syllsbva. 
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Review  on  appeal  of  ruling  as  to  extension  of 
time  to  waive  provisions  of,  see  "Appeal  and 
Error,"  {  13. 

§   1*    Ifatvre  bmA  extent  of  testsaiMitary 
poorer. 

'Charitable  bequest  held  invalid,  under  Act 
April  26,  1855  fP.  I*  328).  as  executed  within 
one  calendar  month  from  the  death  of  testator. 
—In  re  Gregg's  Estate  (Pa.)  856;  Appeal  of 
Washington  Hospital,  Id. 

I  2.    Teatamentmrr  oBpaoity. 

•In  a  contest  of  a  will,  certain  facts  con- 
sidered, and  held  to  afford  no  legal  reason  why 
testator  might  not  have  had  sufficient  mental 
capacity  to  ececute  a  will  at  the  time  it  was 
execoted. — In  re  Nichols'  (Conn.)  610. 

In  a  contest  of  a  will,  evidence  considered, 
and  held  to  justify  a  finding  that  testator  pos- 
sessed sufficient  mental  capacity  to  make  the 
will.— In  re  Nichols  (Conn.)  610. 

The  execution  of  a  will  in  reliance  on  the 
assurance  of  counsel,  containing  expressions 
which  can  only  be  understood  by  those  acquaint- 
ed with  the  law,  held  not  evidence  of  unsound- 
ness of  mind. — Havens  v.  Mason  (Conn.)  615. 

An  instruction  as  to  mental  competency  of 
testatrix  held  erroneous  as  imposing  too  severe 
a  test  of  capacity. — Havens  t.  Mason  (Conn.) 
615. 

On  an  issue  devisavit  vel  non  on  the  ground  of 
want  of  testamentary  capacity,  evidence  re- 
viewed, and  held  that  the  issue  was  properly  re- 
fused.—Masseth  V.  Masseth  (Pa.)  1076. 

{   8.   Reqnislt«s  «ad  Talidity. 

In  a  contest  of  a  will  evidence  considered,  and 
held  to  justify  a  finding  that  testator  was  not 
induced  to  make  it  by  undue  influence.— In  re 
Nichols   (Conn.)   610. 

*The  presumption  in  favor  of  the  validity  of 
a  will  with  all  the  formalities  required  by  law 
does  not  arise  where  it  was  executed  under 
circumstances  which  might  amount  to  undue  in- 
fluence.— Edgerly  v.  Edgerly  (N.  H.)  716. 

*On  an  application  for  probate  of  a  will,  the 
mere  altmence  of  evidence  on  the  issue  of  undue 
influence  is  fatal ;  the  burden  being  on  pro- 
ponent to  show  that  the  will  was  not  the  re- 
sult of  such  influence. — EMgerly  v.  Edgerly  (N. 
H.)  716. 

•In  proceeding  to  determine  the  validity  of  a 
will,  evidence  held  insufficient  to  sustain  a 
finding  that  a  will  bad  been  procured  by  undue 
influence.— In  re  Keisler's  EsUte  (Pa.)  108;' 
Appeal  of  Merwine,  Id. 

•The  fact  that  a  will  was  not  read  over  to 
testatrix  at  the  time  she  signed  was  immaterial 
where  there  was  no  doubt  that  it  correctly 
expressed  testatrix'  intent. — In  re  Masseth^s 
Estate  (Pa.)  640;  Appeal  of  Campbell,  Id. 

(  4.    Probate,  ••tabllshmeat,  mad  aaaiil- 
rnent. 

•In  probate  proceedings  all  the  parties  must 
be  in  court  either  by  citation  or  voluntary  ap- 
pearance.— Layton  v.  Jacobs  (Del.  Super.)  691. 

Order  of  orphans'  court  dismissing  caveat 
to  will  after  trial  of  issues  by  jury  held  con- 
clusive on  the  questions  covered  by  the  issues. — 
Struth  V.  Decker  (Md.)  709. 

•On  an  application  for  probate  of  a  will,  evi- 
dence held  to  require  submission  of  the  question 
of  undue  influence  to  the  jury. — Edgerly  v. 
Edgerly  (N.  H.)   716. 

•A  court  of  equity  will  not  entertain  juris- 
diction to  set  aside  a  will  or  the  probate  there- 
of.— Vincent  v.  Vincent  (N.  J.  Ch.)   700. 

On  a  devisavit  vel  non,  evidence  held  insuffi- 
cient to  raise  a  question  for  the  jury  on  the 


issue  of  petitioner's  legitimacy  as  •  dangiittr 
of  testator  such  as  to  entitle  petitioner  to  oon- 
test  the  will. — In  re  Wilkinson's  Estate  (Pa.> 
567;  Appeal  of  Scott,  Id. 

Refusal  of  Issue  devisavit  vel  non  htld  not 
error. — In  re  Masseth's  Estate  (Pa.)  &10;  Afr 
peal  of  Campbell,  Id. 

$   5.    CoBatra«tlo»— Oeaeral  mlea. 

•Declarations  of  testator  as  to  the  meaninf 
of  the  words  used  in  his  will  are  inadmisEibif- 
on  the  issue  of  the  proper  construction  of  xir 
will. — Shipley  v.  Mercantile  Trust  &  Depoejt 
Co.  (Md.)  814. 

•Extrinsic  evidence  cannot  be  resorted  to  id 
construing  a  will  in  the  absence  of  some  as- 
biguity  or  difl^lculty  of  construction. — Sbipley  v. 
Mercantile  Trust  &  Deposit  Co.  (Md.)  814. 

In  construing  a  will,  the  words  and  exprcflEions 
used  are  to  be  taken  in  their  ordinary  grammat- 
ical sense,  unless  such  sense  is  modified  by  the 
context.:— Shipley  v.  Mercantile  Trust  &  I>eposi: 
Co.  (Md.)  814. 

Where  testatrix  bequeathed  to  ber  infan: 
daughter  all  her  residuary  estate,  with  a  pnv 
vision  that  if  she  should  die  before  arriving  or 
age,  or  without  disposing  of  the  same,  or  with- 
out having  made  a  last  will,  then  over,  io  eoo- 
struing  the  proviso,  "and"  could  not  be  substi- 
tuted for  "or."— In  re  PoUey's  Estate  (X.  J. 
Prerog.)  553. 

•A  codicil  will  not  be  allowed  to  vary  a  will 
unless  such  was  the  plain  intent  of  the  testator. 
—In  re  Sigel's  Estate  (Pa.)  175,  176 ;  Appeal  of 
Schudt,  Id. 

I  6.  —  Deslacaiatioa  of  dorlseos  aad 
legatees  asA  tbelr  gospeetlTe 
•bares. 

•The  word  "heirs"  in  a  will  held  used  in  ite 
ordinary  legal  sense,  and  not  to  mean  either  the 
children  of  the  devisee  or  her  heirs  living  at  the 
death  of  testator. — Gerard  v.  Ives  (Conn.)  607. 

Will  construed,  and  held,  that  estate  did  not 
vest  in  the  grandchildren  at  the  testator'r 
decease,  but  at  the  death  of  the  testator's 
daughter,  under  the  conditions  named. — Stoors 
V.  Burgess  (Me.)  730. 

•The  law  favors  early  vesting  of  an  estat*. 
when  such  construction  will  not  defeat  the  in- 
tent of  the  testator. — Stoors  v.  Burgess  (Me. i 
730. 

•Widowed  daughter  of  testator  held  an  "un- 
married" daughter,  within  the  meaning  of  3. 
clause  of  the  will  making  a  bequest  to  testator's 
unmarried  daughters. — Trenton  Trust  4  Safe 
Deposit  Co.  V.  Armstrong  (N.  J.  Qb.)  456. 

•Will  construed,  and  devisees  thereunder  de- 
termined.— Bealafeld  v.  SlaughenhaajM:  (Pa.) 
1113. 

I  7.  ^—  SnrvlTorsbip,  ropresentatlaB, 
aad  smbstltMtlon. 

Will  construed,  and  held  that  testator's  grand- 
son acquired,  on  testator's  death,  an  ateolntr 
title  to  one-half  of  the  residuary  estate  subject 
to  a  life  interest  in  his  father. — Hidl  v.  Hohne; 
(Conn.)  705. 

The  phrase  "die  leaving  no  living  issue,"  when 
used  in  a  will,  is  equivalent  to  the  phrase  "i» 
leaving  no  surviving  issue." — Hull  v.  Holm«$ 
(Conn.)  705. 

■Where  a  will  provides  for  a  bequest  to 
testator's  brother  or  sister,  or  the  children  of 
any  deceased  brother  or  sister,  the  interest  of 
the  children  is  transmissible  to  their  heirs  at 
law.— Dilto  v.  Clayhaunce   (N.  J.  Ch.)   672. 

Under  a  will  providing  that  on  the  death  of 
a   devisee   without   issue   the   property   devised 


*  Point  annotated.    See  syllabus. 
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Bhonld  be  divided  among;  testator's  brothers  and 
sisters  and  children  of  deceased  brother  or 
sister,  children  of  any  brother  or-  sister  who 
had  died  leaving  children,  and  the  grantee, 
devisee,  or  heir  at  lavr  of  any  brother  or  sister 
who  bad  died  leaving  no  child,  were  entitled 
to  share  in  the  bounty. — Dilts  v.  Claybaonce 
(N.  J.  Ch.)  672. 

{  8.    —  Desorlptios  of  property. 

Will  constroed,  and  held  that  the  trustee  there- 
in mentioned  was  entitled  to  the  absolute  prop- 
erty in  the  residue  after  making  payments  pro- 
vided for. — State  v.  Sliney  (Conn.)  621. 

<■  A  married  woman,  under   Oen.  St.  p.  2014, 

who  devises  all  her  estate  to  another,  snbject 
to  the  legal  rights  of  her  husband  if  he  survives 
ber,  does  not  give  any  right  to  the  husband  to 
the  personalty  so  be<)neathed. — In  re  Foiwell's 
Estate  (N.  J.  Err.  &  App.)  414. 

Beneficiaries  in  a  bequest  in  a  will  of  a  trus- 
tee held  not  to  have  taken  thereunder  as  his 
legatees. — Hegeman's  Ex'rs  v.  Roome  (N.  J. 
Ch.)  392. 

Codicil  construed,  and  held  not  to  bar  legatees 
mentioned  therein  from  sharing  in  the  residue 
of  the  estate.— In  re  Sigel's  Estate  (Fa.)  175, 
176 ;  Appeal  of  Scbudt,  Id. 

I  O.    ^—  Katvro   of   estatoa   asd  Istor- 
•at*  eroated. 

Will  giving  wife  "dower  and  thirds"  held  to 
give  her  merely  a  life  interest  in  the  one-third 
of  the  realty. — Shipley  v.  Mercantile  Trust  & 
Deposit  Co.  (Md.)  814. 

A  devise  held  void  as  an  attempt  to  create 

,         «  conditional  fee  or  fee  tail,  and  the  devisees 

to    have    taken    an    abxolute    fee. — Merrill    v. 

American  Baptist  Missionary  Union   (N.  H.) 

647. 

-  A  residuary  clause  of  a  will  held  to  have 
amounted  to  an  absolute  gift  to  the  executor. — 
Manson  v.  Jack  (N.  J.  Ch.)  394. 

Where  testatrix  bequeathed  all  her  estate  to 
her  daughter,  with  provision  that  if  she  should 
die  before  attaining  majority,  or  without  dispos- 
ing of  the  same,  or  without  leaving  a  last  will, 
then  over,  the  power  of  disposal  given  to  the 
first  taker  will  not  avoid  the  gift  over  if  the 
death  of  the  infant  during  minority  shall  hap- 
pen.—In  re  Policy's  Estate  (N.  J.  Prerog.)  553. 

Will  construed,  and  held  to  show  an  intent  to 
make  the  first  contingency  applicable  to  the 
period  of  minority  of  infant  legatee,  and  the  two 
other  contingencies  to  the  infant's  life  after 
coming  of  age. — In  re  Polley's  Estate  (N.  J. 
Prerog.)  663. 

Will  construed,  and  widow  held  to  take  a 
defeasible  fee-simple  estate  in  an  nndivided 
one-half  of  the  property. — Rohrbacb  v.  Sanders 
(Pa.)  27. 

Will  construed,  and  held  that,  on  the  death 
of  the  husband  of  the  daughter  of  testatrix, 
the  daughter  acquired  title  in  fee  simple  to  the 
land  devised.— Sanders  v.  Mamolen   (Pa.)  981. 

'Where  testator  gave  "to  mv  son  and  his  heirs 
after  him  all  my  real  estate,  the  son  took  an 
estate  in  fee  simple.— Nesbit  v.  Skelding  (Pa.) 
1062. 

Will  construed,  and  nature  of  estate  devised 
determined. — ^Todd  v.  Armstrong  (Pa.)  1114. 

1 10.  — ^-  Veotod    or  .ooatlaceat    oatetot 
aad  lateroata. 

'Under  a  will  containing  a  testamentary 
trust  surviving  children  of  a  beneficiary  held 
vested  at  his  death  with  their  interest,  subject 
only  to  be  divested  by  their  death  before  ar- 
riving at  age.— Sterling  v.  Ives  (Conn.)  948. 


'Where  there  are  in  a  will  no  words  Import- 
ing a  gift  to  a  class,  except  in  the  direction  to 
make  division  at  a  period  after  the  testator's 
death,  the  meml>ers  of  that  class  are  to  be  as- 
certained as  of  the  time  fixed  for  the  division. 
— Stoors   V.    Burgess    (Me.)    730. 

Will  construed,  and  held  that  the  remainder 
thereby  created  vested  in  the  remaindermen  at 
the  death  of  the  testator. — Rol)erts  v.  Roberts 
(Md.)  161 ;   Landon  v.  Shriver's  Estate,  Id. 

Will  construed,  and  held  to  create  a  remainder 
which  vested  on  testator's  death,  and  took  effect 
on  the  death  or  marriage  of  the  life  tenants. — 
Trenton  Trust  &  Safe  Deposit  Co.  v.  Armstrong 
(N.  J.  Ch.)  456. 

Where  a  devise  to  a  widow  for  life  and  to 
a  stepson  in  fee  is  followed  by  a  direction  that, 
if  the  stepson  should  die  without  issue,  then 
to  others,  upon  the  happening  of  the  con- 
tingency the  estate  of  the  stepson  was  devested. 
— Dllto  T.  Clayhaunce  (N.  J.  Oi.)  072. 

Will  construed,  and  estate  devised  to  grand- 
children held  a  contingent  remainder. — In  re 
Kountz's  Estate  (Pa.)  1103;  Appeal  of  Jones, 
Id. 

'Vested  remainder  defined. — In  re  Kountx's 
Estate  (Pa.)  1103 :  Appeal  of  Jones.  Id. 

ill.  •—  Ceadltioiu  and  restrletloiM. 

'A  provision  in  a  will  for  the  support  of 
daughters  so  long  as  they  continue  unmarried 
and  need  support  held  a  valid  bequest. — Trenton 
Trust  &  Safe  Deposit  Co.  v.  Armstrong  (N.  J. 
Ch.)  456. 

Will  construed,  and  held  to  create  a  trust  for 
the  l)enefit  of  testator's  unmarried  daughters  as 
joint  tenants,  with  right  of  survivorship  between 
them,  so  long  as  any  should  remain  alive  and 
unmarried. — ^Trenton  Trust  &  Safe  Deposit  Co. 
V.  Armstrong  (N.  J.  Ch.)  456. 

'Bequest  to  a  legatee  for  life,  or  so  long  as 
she  remains  unmarried,  held  not  invalid  as  a 
condition  in  restraint  of  marriage. — In  re  Hol- 
brook's  Estate  (Pa.)  368. 

I  IS.  —  Eatatoa  In  tmsi  aad  powers. 

'Under  the  provisions  of  a  trust,  on  the 
death  of  one  of  the  beneficiaries  leaving  sur- 
viving issue,  the  income  of  such  beneficiary's 
share  previously  payable  to  him  was  payable  in 
like  manner  for  the  benefit  of  his  widow  and 
surviving  issue  until  they  came  of  age. — Ster- 
ling T.  Ives  (Onn.)  948. 

The  phrase  "in  like  manner,"  used  in  a  pro- 
vision in  a  trust  for  the  payment  of  income  of 
a  beneficiary  "in  like  manner"  to  his  widow 
for  life,  remainder  to  the  beneficiary's  lawful 
issue,  etc.,  held  to  describe  the  mode  in  which 
the  recipients  were  to  be  benefited,  and  not  to 
describe  sucb  recipients. — Sterling  v.  Ives 
(Conn.)  948. 

'Recipients  of  a  remainder  of  a  trust  fund 
held  the  issue  of  the  beneficiary  living  at  the 
death  of  the  beneficiary's  widow.— Sterling  v. 
Ives  (Conn.)  948. 

'Provisions  made  for  the  family  of  a  particu- 
lar beneficiary  of  a  trust  held  inoperative  on 
the  death  of  such  beneficiary.— Sterling  v.  Ives 
(Onn.)  948. 

Under  the  provisions  of  a  trust,  the  share  of 
a  beneficiary  held  not  subject  to  reduction  by 
appropriations  made  after  his  death  for  the 
benefit  of  other  beneficiaries. — Sterling  v.  Ives 
(Conn.)  948. 

A  spendthrift  trust  created  in  a  will  held 
to  apply  to  testator's  grandcfaildreo.— Sterling 
V.  Ives  (Conn.)  948. 

The  death  of  one  of  testator's  children,  who 
were  beneficiaries  of  a  trust  for  the  ultimate 
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benefit  of  testator's  grandchildren,  held  to 
operate  as  a  severance  of  such  child's  share 
bom  the  trust  fund.— Sterling  t.  Ives  (Conn.) 

*A  provisKm  in  a  will  held  sufficient  to  cre- 
ate a  spendthrift  trust. — Sterling  ▼.  Ives 
(Conn.)   948. 

Devisees  in  a  will  keM  to  have  taken  certain 
propert7  impressed  with  a  trust  to  pay  an  an- 
nuity from  the  income. — Merrill  v.  American 
Baptist  Missionary  Union  (N.  H.)  647. 

A  will  construed,  and  held  to  create  a  trust 
during  the  life  or  widowhood  of  the  testator's 
widow.— Hile«  v.  Garrison  (N.  J.  Ch.)  865. 

(18.  ^^  Aotloaa  to  ooMstme  wills. 

In  a  suit  for  the  construction  of  a  will,  the 
question  whether  a  certain  secret  trust  bad  been 
created  by  communications  of  testatrix  to  the 
executor  was  not  open  to  consideration. — ^Man- 
son  V.  Jack  (N.  J.  Ch.)  394. 

A  contention  that  a  clause  of  a  will  together 
with  certain  directions  by  testatrix  to  the  exec- 
utor created  a  trust  for  certain  persons,  and 
that  the  same  being  void  for  uncertainty  the 
estate  was  distributable  among  the  heirs,  can- 
not be  considered  in  a  suit  to  which  such  al- 
leged beneficiaries  were  not  parties. — Manson 
V.  Jack  (N.  J.  Ch.)  394. 

A  suit  by  an  administrator  with  the  will  an- 
nexed for  Instructions  as  to  the  disposition  of 
certain  property  brought  before  the  property 
came  into  his  hands  held  premature. — Morrii  t. 
Beardsley  (N.  J.  Ch.)  425. 

*An  administrator  with  the  will  annexed  has 
no  right  to  institute  a  suit  to  construe  the  will 
where  the  case  is  clear  and  there  is  no  rea- 
sonable doubt  as  to  his  duty. — ^Norris  v.  Beards- 
ley  (N.  J.  Ch.)  42S. 

*A  bill  to  construe  an  ambiguous  devise  will 
not  lie  on  behalf  of  an  administrator  with  the 
will  annexed  where  he  was  charged  with  no 
dnty  with  respect  to  the  land. — Norris  t. 
Beardsley  (N.  J.  Ch.)  425. 

A  suit  by  an  administrator  with  the  will  an- 
nexed to  construe  an  ambiguous  devise  Aeldnot 
maintainable  in  a  court  of  chancery,  where  it 
did  not  appear  that  the  administrator  either 
had  or  could  obtain  possession  of  personal  prop- 
erty belonging  to  testatrix  to  the  jurisdictional 
amount. — ^Norris  v.  Beardsley  (N.  J.  Ch.)  425. 

*A  suit  for  the  construction  of  a  will  and  the 
appointment  of  a  trustee  held  properly  brought 
in  chancery. — Hiles  v.  Garrison  (N.  J.  Ch.)  865. 

114.    Rlshts  mad  UmblUttea  of  devisees 
and  losEatae*. 

Where  testatrix  after  bequeathing  a  legacy 
during  her  lifetime  paid  the  amount  thereof 
to  the  legatee  in  full  satisfaction  of  the  legacy, 
the  legacy  was  thereby  adeemed.— Gallagher 
T.  Martin  (Md.)  247. 

A  change  in  the  situation  of  the  estate  of 
petitioners  deceased  wife  after  the  expiration 
of  a  year  held  not  to  require  as  a  matter  of  law 
an  extension  of  time  within  which  he  was  en- 
titled to  waive  the  provisions  of  the  wife's  will. 
— Jaques  v.  Chandler  (N.  H.)  713. 

On  an  application  by  a  husband  for  an  ex- 
tension of  time  to  waive  the  provisions  of  his 
wife's  will,  under  Pub.  St  1901,  c  186,  |  13, 
and  chapter  195,  i  14,  the  burden  is  on  him  to 
show  that  justice  requires  such  extension. — 
Jaques  v.  Chandler  (N.  H.)  713. 

"  The  words  "for  good  cause  shown,"  used  in 
Pub.  St  1901,  c.  186,  i  13,  and  chapter  195, 
i  14,  authorizing  the  extension  of  time  wittiin 
which  a  husband  may  waive  the  provisions  of 
his  wife's  will,  held  to  mean  when  "justice  re- 


quires" such  extension. — Jaques  t.  Chandler  (\ 
H.)  713. 

Administrator  of  widow  held  entitled  to  x 
legacy  of  interest  left  to  the  widow  in  lieu  tt 
dower,  and  not  paid  during  the  widow's  lii^ 
time.— Plum  t.  Smith   (N.  J.  Cb.)    763. 

Will  held  to  create  a  charge  on  testator'i 
real  estate  without  the  aid  of  a  mortgage.— 
Plum  V.  Smith  (N.  J.  Ch.)   763. 

*A  legacy  given  in  lieu  of  dower  will  att 
abate.  If,  at  the  time  of  the  making  of  the  wiH 
the  wife  had  an  inchoate  right  to  dower  out  «f 
the  testator's  estate. — ^Plum  t.  Smith  (K.  •. 
Ch.)   763. 

Legacies  bequeathed  to  collateral  relatiTa 
pass  on  the  death  of  the  testatrix,  and  are  ikk 
postponed  or  suspended  for  want  of  probate  of 
the  will. — ^In  re  Hartman's  Estate  (N.  J. 
Prerog.)  560. 

'Will  construed,  and  monument  provided  for 
by  the  will  held  not  a  charge  on  testator's  land. 
—Stark  V.  Byers  (Pa.)  371. 

Will  construed,  and  held  that  on  failure  o( 
residuary  gift  to  grandchildren,  property  ear- 
ered  by  an  attempted  trust  passed  to  the  bein 

under  the  intestate  laws In  re  Koonta's  E*- 

tate  (Pa.)  1103:  Appeal  of  Jones,  Id. 

'Pecuniary  legacies  draw  interest  after  one 
year  from  the  death  of  the  testator,  unless  tb 
will  provides  otherwise. — Woodward's  Estate  t. 
Holton  (Vt)  718. 

WITNESSES. 

See  "Affidavits";    "Depositions";    "Evidence." 
Absence    of    as    ground    for    continuance,   see 

"Continuance." 
Attempt   to   bribe   as  contempt   of    court,  set 

"Contempt   J  1. 
Experts,  see  "Evidence,"  (  7. 
E^irnishing  lists  of  to  accused,  see   "Criminal 

Law,"T  13. 
Harmless  error   in   refusing  cross-ezaminatiMi, 

see  "Appeal  and  Error,"  |  14. 
Instructions  in  criminal  prosecution  as  to  credi- 
bility, see  "Criminal  Law,"  {  13. 
Liability   of   board    of   (^osen    freeholders   tat 

failure  to  take  care  of  witnesses  retained  ia 

county  jail,  see  "Counties,"  {  8. 
Opinions,  see  "Evidence,"  $  7.  . 
Perjury,  see  "Perjury." 

I   1.    OoiBp«teite7. 

Under  Kev.  Code  1893,  p.  798,  c  537.  }  1.  » 
defendant  in  an  action  by  an  administrator  Mi 
not  competent  to  testify  to  transactions  witk 
decedent — Jones  v.  Pumell  (Del  Super.)  149. 

•Under  Code  Pub.  Gen.  Laws,  art  85,  |  t 
as  amended  by  Laws  1904,  p.  1168.  c.  681.  a 
wife  cannot  testify,  in  a  suit  involving  the  coo- 
struction  of  the  will  of  her  deceased  hudaod, 
to  conversations  with  her  husband-^-Shipiey 
V.  Mercantile  Trust  &  Deposit  Co.  (Md.)  814 

*The  law  fixes  no  precise  age  within  whick 
children  are  absolutely  excluded  from  givint 
evidence. — State  v.  Tolla  (N.  J.  Err.  &  App.) 
675. 

Testimony  as  to  transaction  with  decedent 
held  inadmissible  under  Evidence  Act  (P.  L. 
1900,  p.  363)  {  4.— WUson  v.  Tttcry  (N.  J.  Ch.) 
310. 

*In  a  suit  for  divorce  petitioner  is  a  compe- 
tent witness  in  her  own  behalf. — ^Wood  v.  Wood 
(N.  J.  Ch.)  429. 

•Under  Evidence  Act  (P.  L.  1900,  p.  363)  I  4, 
a  witness  held  not  competoit  to  testifr  to  trans- 
actions with  a  decedent — ^Mills  t.  Hmdershot 
(K.  J.  Ch.)  542. 


*  Poiat  aaaotated.    See  syllabiUt 
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I  2.    EzamlaAtlaa. 

In  an  action  for  alienation  of  tb«  affections 
tt  plaintiS's  wife,  plaintiff  held  entitled  to 
testffr  on  redirect  examination  as  to  a  conver- 
ntion  with  bis  wife  to  support  bis  testimony 
that  thtj  bad  bad  no  marital  relations  daring 
the  preceding  eigbt  months. — Bngel  t.  Oonti 
(Oonn.)  210. 


credibility  as  a  witness,  that  she  was  with 
child,  never  pregnant  before,  and  that  since 
she  was  12  years  old  to  the  time  in  question 
she  had  had  promiscuous  sexual  intercourse.^ 
State  T.  Stimpson  (Vt)  14;  Same  t.  Lee,  Id. 

•Under  V.  S.  1246,  plaintiff  may  call  defendant 
as   his   first  witness   and    then   examine   other 
witnesses,  although  their  testimony  contradicts 
In  a  will  contest,  the  exclusion  of  questions  I  that   given   by   defendant — Jennett  t.   Patten 
to  an  attesting  witness  on  cross-examination  as  |  (Vt.)  33. 


to  how  many  years  he  had  been  identified  in 
business  relations  with  testator  held  erroneous. 
—In  re  Nichols  (Conn.)  610. 

In  a  will  contest,  held  error  to  exclude  on 
redirect  examination  a  question  as  to  mental 
condition  of  testator's  brother  when  he  mani- 
fested peculinrities  similar  to  the  testator. — In 
re  Nichols  (Ck>nn.)  610. 

*A  certain  question  held  improper  on  cross- 
examination. — 'Baltimore  &  O.  B.  Co.  v.  Deck 
(Md.)  968. 

*In  an  action  against  a  railroad  for  injuries 
to  plaintiff's  propertv  from  smoke  and  cinders 
from  defendant's  engines,  defendant  held  not  in- 
jured by  the  exclusion  of  certain  evidence. — 
Baltimore  Belt  R.  Co.  ▼.  Sattler  (Md.)  1125. 

*Any  question  tending  to  show-  that  the 
real  import  of  the  testimony  of  a  witness  in 
chief  is  materially  different  from  its  original 
aspect  is  legitimate  cross-examination. — CiMloty 
y.  Schoman  (N.  J.  Sup.)  186. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without 
authority,  the  officer  who  searched  defendant's 
premises  might  use  the  return  to  the  search 
warrant  to  refresh  his  recollection. — State  v. 
Costa  (Vt)  38. 

On  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  sell  the  same  without 
authority,  defendant  may  cross-examine  the 
officer  wbo  made  tbe  search  from  the  return 
to  the  search  warrant — State  v.  Costa  (Vt.)  38. 

In  an  action  for  breach  of  marriage  promise, 
held  not  error  to  permit  plaintiff  to  testify  on 
redirect  examination  that  she  did  not  claim 
to  be  defendant's  legal  wife,  having  been  married 
only  in  church  in  Italy. — Massucco  v.  Xomassi 
(Vt)  57. 

*A  party  cannot  object  to  the  re-examination 
of  a  witness  on  matters  which  he  himself  has 
brought  out  on  cross-examination. — Lewes  v. 
John  Crane  &  Sons  (Vt)  60. 

{  3.    0>«dlblUtT.   l»p«*«l»eiit.   eeiitra> 
dietlon,  a«d  oovroborattom. 

It  is  not  competent  to  impeach  a  witness  by 
proof  of  prior  statements,  tbe  making  of  which 
ne  does  not  deny  when  testifying. — State  v. 
Hummer  (N.  .7.  Sup.)  388. 

Where  testimony  is  introduced  to  show  a 
contemporaneous  parol  apeement  made  at  the 
time  of  the  execution  of  a  lease,  evidence  of 
prior  conversations  and  transactions  is  admissi- 
ble in  corroboration. — X.  W.  Phillips  Gas  & 
Oil  Co.  T.  Pittsburg  Plate  Glass  Co.  (Pa.)  830. 

Witness  for  plaintiff  may  testify  to  conversa- 
tion for  purpose  of  contradicting  a  son  of  plain- 
tiff, one  of  the  parties  defendant — Welfer  v. 
Weller  (Pa.)  S.'iO. 

*In  a  prosecution  for  rape,  defendant  held 
not  entitled   to   show,   to   affect  prosecutrix's 


The  hostility  of  a  witness  by  proving  state- 
ments out  of  court  held  not  provable  unless  a 
proper  foundation  is  laid  by  inquiring  of  him 
whether  he  made  the  statements. — -State  v. 
Barditti  (Vt.)  44. 

WOMEN. 

Appointment  of  as  officers,  see  "Officers,"  |  1. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

*One  furnishing  board  and  services  in  the 
absence  of  an  express  contract  is  entitled  to 
recover  their  reasonable  worth. — Schucbler  v. 
Coopw  (Del.  Super.)  261. 

•Where  a  writtpn  contract  has  been  waived, 
an  action  of  quantum  meruit  will  lie  for  work 
and  labor  done. — Hilton  v.  Hanson  (Me.)  797. 

In  an  action  to  recover  on  a  quantum  meruit, 
evidence  held  to  show  that  the  written  contract 
under  which  tbe  work  was  begun  was  waived 
by  defendant — Hilton  v.  Hanson  (Me.)  797. 

Evidence  held  to  show  that  domestic  services 
rendered  by  plaintiff  to  defendant's  ancestor 
were  rendered  under  nromise  of  payment— Eir- 
ley  V.  Eirley  (Md.)  962. 

•Services  rendered  by  a  stepdaughter  to  her 
stepfather,  in  whose  family  she  was  not  living, 
are  not  presumed  to  be  gratuitous. — Brown  v. 
Cummings  (R.  I.)  378. 

•Where  a  stepdaughter  sued  for  services  ren- 
dered to  her  stepfather  at  his  request,  the 
question  whether  tbe  circumstances  were  such 
as  to  show  a  reasonable  expectation  that  tbe 
services  would  be  paid  for  should  have  been 
submitted  to  the  jury. — Brown  t.  Cummings 
(R.  I.)  37& 


WRITS. 


See  'Trocess." 

Partteutor  urttf. 

See  "Assistance,  writ  of;  "Audita  Querela"; 
"Certiorari" ;  "Execution" ;  "Habeas  (Dor- 
pus"  ;  "Injunction" ;  "Mandamus" ;  "Quo 
Warranto" ;    "Replevin." 

For  arrest,  see  "Arrest,"  {  1. 

Search  warrant  see  "Searches  and  Seizures." 

Writ  of  assistance,  see  "Mortgages,"  {  6. 

Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Agreements   not   to   be    performed   within   one 

year,  see  "Frauds,  Sutute  of,"  f  2. 
Estates  for  years,  see  "Landlord  and  Tenant" 


•  Poiat  BBaotated.    See  sjUkbss. 
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